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ENCYCLOPEDIA  OF  LAW. 


BENZINE.  (See  also  the  title  Fire  Insurance.)  —  Benzine  is  a  rock 
or  earth  oil  made  from  petroleum.1 

BEQUEATH— BEQUEST  (See  also  Devise  ;  and  the  titles  Legacies  AND 
Devises;  Wills.) — The  word  "  bequeath,"  which,  in  its  primary  legal  sig- 
nification, is  applicable  to  personal  property  only,  may  be  shown  by  the  con- 
text of  the  will  or  statute  to  be  used  synonymously  with  "  devise  "  or  "  devise 
and  bequeath."2 


L  Buchanan  v.  Exchange  F.  Ins.  Co.,  61 
N.  Y.  29;  Bennett  v.  North  British,  etc.,  Ins. 
Co.,  81  N.  Y.  275;  Morse  v.  Buffalo  F.  &  M. 
Ins.  Co.,  30  Wis.  534. 

If  a  policy  of  insurance  forbids  the  keeping 
of  gasoline  or  benzine  on  the  premises,  author- 
ity to  use  gasoline  gas  does  not  warrant  keep- 
ing either  fluid  there  for  any  other  purpose 
than  for  the  manufacture  of  gas.  Liverpool, 
etc.,  Ins.  Co.  v.  Gunther,  116  U.  S.  113. 

When  the  written  part  of  the  policy  in- 
cluded "drugs,"  and  "such  other  merchan- 
dise as  is  usually  kept  in  a  country  store," 
and  the  printed  part  excepted  benzine,  with- 
out written  permission,  etc.,  it  was  held  that 
it  should  have  been  submitted  to  the  jury 
whether  benzine  came  within  the  written 
description  of  the  property  insured.  Carrigan 
v.  Lycoming  K.  Ins.  Co.,  53  Vt.  418. 

2.  Dow  v.  Dow,  36  Me.  216;  Laing  v.  Bar- 
bour, 119  Mass.  525;  Lasher  v.  Lasher,  13 
Barb.  (N.  Y.)  109;  Ladd  v.  Harvey,  21  N.  H. 
528;  Vining  v.  Willis,  40  Kan.  619;  Barry  v. 
Barry,  15  Kan.  590;  Thompson  v.  Gant,  14 
Lea  (Tenn.)  310;  Evans  v.  Price,  118  111.  599; 
O'Toole  V.  Browne,  3  El.  &  Bl.  584,  77  E.  C. 
L.  584;  Whicker  v.  Hume,  14  Beav.  518; 
Gyett  v.  Williams,  2  J.  &  II.  436;  Doe  v. 
Tofield,  11  East  246.  See  also  Fetrow's  Es- 
tate, 58  Fa.  St.  428. 

So  of  "  bequeathment."  Den  v.  Blackwcll, 
iS  N.  J.  L.  389. 

Although  the  word  "  devise  "  is  more  spe- 
cially appropriated  to  a  gift  of  lands,  yet  the 
terms  bequest  and  " devise "  arc  used  indiffer- 
ently, and  legatees  may  take  under  a  devise  of 
lands  if  the  context  of  the  will  shows  that  such 
m  the  testator's  intention.  Ladd  v.  Harvey, 
21  N.  II  515. 

In  Laing  v.  Barbour,  119  Mass.  525,  the 
court  said  :  "  Nor  would  the  use  of  the  word 
i)i , I,,,,, Hi, </,  in  describing  the  property  which 

came  to  her  from  her  brother,  in  teaa  Ol  the 
words  '  devised  and  bequeathed,'  show  an  in- 
4  C.  of  L.— I 


tention  to  confine  the  operation  of  the  will  to 
personal  property  only,  especially  when  used 
in  connection  with  the  subsequent  clause. 
Doe  v.  Lainchbury,  11  East  290;  Doe  v.  Mor- 
gan, 6  B.  &  C.  512,  13  E.  C.  L.  239;  Edwards 
v.  Barnes,  2  Bing.  N.  Cas.  252,  29  E.  C. 
L.  324;  Hunt  v.  Hunt,  4  Gray  (Mass.)  193." 

itequeath,  enlarged  by  the  context,  means 
devise.    Shumate  v.  Bailey,  no  Mo.  415. 

Whether  the  word  bequeath  means  the  same 
as  devise,  when  used  in  a  will,  is  to  be  deter, 
mined  by  the  connection  in  which  it  is  found. 
Dow  v.  Dow,  36  Me.  211. 

"  Chattels  are  bequeathed  to  a  legatee,  and 
real  estate  is  devised  to  a  devisee ;  yet,  accord- 
ing to  Webster's  Dictionary,  the  verbs  be- 
queath and  'devise'  are  synonyms."  Chand- 
ler's Appeal,  34  Wis.  512. 

Ambiguous  Will. — Where  the  subject-matter 
of  a  gift  is  ambiguously  expressed,  the  words 
bequeath  and  "devise"  are  sometimes  of  value 
in  determining  whether  it  is  personalty  or 
realty.  Thus,  where  the  testator  gave,  devised, 
and  bequeathed  everything  to  A  for  life,  and 
after  her  death  gave,  devised,  and  bequeathed 
the  whole  of  his  effects  which  might  be  then 
remaining  to  B,  it  was  held  that  the  realty 
passed.  Phillips  v.  Beal,  25  Beav.  25;  Cain- 
field  v.  Gilbert,  3  East  516. 

And,  on  the  other  hand,  where  the  testator 
"  gave,  bequeathed,  and  disposed  of"  all  his 
residuary  estate,  effects,  and  property — words 
large  enough  to  comprise  realty — yet  it  was 
held  that  the  realty  did  not  pass;  and  in  ar- 
riving at  this  conclusion  the  court  strongly 
relied  on  the  absence  of  the  word  "devise. 
Coard  v.  Holderness,  20  Beav.  147. 

Distinctly  Applied  to  Real  Estate. — The  word 
bequeath  will  carry  real  estate  if  distinctly 
applied  to  it.  Whicker  v.  Hume,  14  Beav. 
518. 

Same — Fee. — So,  where  the  words  of  the  will 
were  "  give  and  bequeath,"  it  was  held  that  the 
beneficiary  took  a  fee  simple.    The  court  said  : 
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"  In  making  the  devise  of  the  ninety-nine  acres 
to  Ritter,  the  words 'will  and  bequeath  the 
said  ninety-nine  acres  of  land'  are  used.  The 
word  '  will,'  used  in  such  connection,  means  to 
dispose  of  by  will,  and  the  word  'bequeath' 
means  to  give  by  will.  Technically,  the  word 
bequeath  relates  to  personal  property  more 
properly  than  real  estate.  In  this  instance 
1  devise  '  would  have  been  the  more  appropri- 
ate word  to  use  in  the  disposition  of  the  real 
estate,  but  the  word  'devise'  is  not  used  in 
either  item  of  the  will.  It  is  quite  evident 
that  there  was  no  studied  and  careful  selection 
of  words.  The  commonly-understood  mean- 
ing of  the  words  'will  and  bequeath'  would 
convey  the  understanding  that  the  testator  in- 
tended to  give  to  the  devisee  or  legatee  the 
particular  property  described,  whether  it  be 
real  estate  or  personal  property,  and  not  that 
it  was  intended  to  give  only  a  part  or  an  in- 
terest in  it,  or  a  life  estate,  but  that  it  was  a 
disposition  of  the  property;  that  the  testator 
had,  by  the  use  of  the  words,  disposed  of  it,  and 
had  given  to  the  person  named  all  there  was 
of  it,  and  passed  all  the  title  he  had  to  it,  un- 
less words  of  limitation  were  used  indicating 
an  intention  to  give  only  a  part."  Mills  v. 
Franklin,  128  Ind.  447. 

Legacies  and  Bequests. — General  Statutes  of 
Colorado  1883,  §  3627,  provides  that  where, 
upon  renunciation  by  the  widow,  "  legacies 
and  bequests"  to  other  persons  named  in  the 
will  are  increased  or  diminished,  the  court 
shall,  in  settling  the  estate,  take  from  or  add 
to  them,  so  as  to  put  them  upon  the  same  rela- 
tive footing  as  under  the  will.  It  was  held  that 
"  legacies  and  bequests,"  as  used  in  the  statute, 
embraced  "  devises,"  and  that  upon  renuncia- 
tion by  the  widow,  under  section  2270,  giving 
her  in  such  case  half  of  the  whole  estate,  the 
will  was  not  revoked  as  to  a  devise  to  one  not 
an  heir  at  law,  but  that  such  a  devise  was 
abated  one-half.  Logan  v.  Logan,  11  Colo. 
44.  See  the  title  Abatement  of  Legacies, 
vol.  1,  p.  42. 

Showing  that  a  Statute  Refers  to  Personalty. 
— A  statute  provided  that  "  any  person  capable 
in  law  of  making  a  deed  or  will,  including  the 
husband,  may  convey,  devise,  or  bequeath  to 
any  married  woman,"  etc.  It  was  contended 
that  this  statute  did  not  apply  to  real  property, 
but  the  court  said  :  "We  think  that  the  use  of 
the  word  bequeath  shows  that  they  relate  to 
personal  property  also."  Leighton  v.  Shel- 
don, 16  Minn.  243.  See  also  the  title  Mar- 
ried Women. 

Beneficial  Interest. — In  McMullin  v.  Leslie, 
29  Pa.  St.  315,  it  is  said  :  "  'I  bequeath  to  my 
son-in-law,  John  McMullin,  the  lot  of  ground 
in  Irwin's  plan,  and  that  John  McMullin  will 
have  to  pay  one  hundred  and  fifty  dollars 
still  yet  to  pay  on  said  lot,  and  said  lot  is  to 
be  given  to  Wm.  McMullin  as  the  first  son  of 
the  above,'  is  a  devise  of  a  life  estate  to  John 
McMullin,  charged  with  the  payment  of  one 
hundred  and  fifty  dollars,  with  remainder  to 
William  McMullin  in  fee.  Nothing  more, 
nothing  less,  can  be  made  of  the  words  of  the 
testator.  The  supposition  that  he  meant  to 
make  John  a  mere  trustee  for  William,  and  to 
require  him  to  pay  the  specified  sum  for  the 
privilege  of  being  such,  is  a  fanciful  conceit, 


without  a  word  in  the  will  to  rest  on,  and  in 
direct  opposition  to  the  force  and  meaning 
of  the  word  bequeath.  That  word  implies 
an  intention  to  grant  an  interest  to  John. 
The  pecuniary  charge  imports  the  same 
thing." 

Provision  for  Support. — In  the  clause  of  the 
will  giving  bequests  was  a  provision  directing 
that  W.  should  be  maintained  and  provided 
for  during  life  out  of  the  testator's  estate, 
and  the  estate  devised  to  H.  was  "charged 
with  the  bequests"  mentioned  in  said  clause. 
It  was  held  that  the  provision  for  the  support 
of  W.  was  a  bequest.  Thurber  v.  Chambers, 
66  N.  Y.  43. 

Indicates  a  Will. — The  expression  "  property 
and  effects  not  otherwise  herein  bequeathed," 
was  held  to  signify  a  disposition  by  will,  and 
to  show  that  the  instrument  in  which  it  was 
contained  was  a  will  and  not  a  deed.  Jordan 
v.  Jordan,  65  Ala.  307. 

Bequest  Distinguished  from  Testament. — A 
statute  provided  that  every  devise  or  bequest 
to  a  slave  should  be  null  and  void.  It  was 
held  that  a  clause,  void  because  of  a  bequest 
to  a  slave,  did  not  vitiate  the  whole  will.  The 
court  said  :  "  But,  second,  does  the  fourth  sec- 
tion of  the  Act  of  1841  utterly  destroy  this 
will?  Its  terms  have  been  quoted.  To  main- 
tain this  position  the  argument  assumed,  and 
was  obliged  to  assume,  that  'devise'  meant 
will,  and  that  bequest  meant  testament,  for  a 
devise  or  bequest  for  the  benefit  of  a  slave  is 
declared  null  and  void.  Chancellor  Kent,  in 
Lecture  68,  first  paragraph,  observes  as  fol- 
lows :  '  When  the  will  operates  upon  personal 
property  it  is  sometimes  called  a  testament, 
and  when  upon  real  estate  a  devise,  but  the 
more  general  and  the  more  popular  denomi- 
nation of  the  instrument,  embracing  equally 
real  and  personal  estate,  is  that  of  last  will 
and  testament.'  If  it  be  admitted  that  in  cer- 
tain instances  and  circumstances  the  words  in 
question  may  have  been  used  as  is  contended, 
still,  without  weighty  reason,  we  should  not 
wrest  them  from  the  more  popular  and  gen- 
eral sense ;  and  that  certainly  is  that  they 
mean  provisions  in  a  will  and  testament; 
much  less  should  we  disregard  what  may  be 
here  considered  the  context,  to  wit,  the  first 
and  third  clauses  of  this  act.  They  certainly 
distinguish  between  bequest  and  will  or  testa- 
ment, and  the  first  section  expressly  uses  the 
word  '  provision  '  as  equivalent  to  bequest,  or 
deed  of  trust,  or  conveyance,  and  confines  the 
word  bequest  to  the  particular  kind  of  bequest 
described.  There  is  no  reason  to  enlarge  the 
meaning  in  the  fourth  clause  beyond  that  in 
the  first ;  no  more  reason  that  a  will  should 
totally  perish  because  of  one  provision,  de- 
vise, or  bequest,  than  the  other.  It  would  in- 
deed be  most  unreasonable  to  hold  that  a 
will  should  totally  fail,  in  all  its  studied  and 
beneficent  provisions,  merely  because  a  small 
gratuity  should  be  specified  for  a  favorite 
slave ;  and  such  would  be  the  consequence  of 
the  rule  of  construction  which  is  urged  upon 
us.  Surely,  it  is  enough  to  subserve  any  ideas 
of  policy,  or  any  necessary  or  reasonable  sense 
of  this  law,  to  apply  it  only  to  the  obnoxious 
provision,  by  way  of  devise  or  bequest,  that  the 
great  right  of  testamentary  disposition  may 
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BEREFT. — See  note  i. 

BERME  BANK.  (See  also  the  title  CANALS.)— The  "  berme  bank  "  of  a 
canal  is  the  side  next  to  the  water ;  it  forms  the  canal,  and  holds  the  water;  it 
is  the  hitching  place  for  boats  when  not  in  motion.2 

BERRIES. — See  note  3. 

BESEECH.— See  the  title  PRECATORY  TRUSTS. 
BESET.— See  note  4. 

BESIDES. — The  word  "besides"  means  an  addition  to;  over  and  above; 
outside  of  and  separate  from.5 

BESOT. — "To  besot"  is  to  stupefy;  to  make  dull  or  senseless;  to  make  to 
dote  ;  and  "  to  dote"  is  to  be  delirious,  silly,  or  insane.6 

BEST. — Things  may  be  "  best "  in  the  sense  of  ranking  in  the  very  first 
class,  without  being  superior  to  each  other ;  one  thing  being  best  for  one 
purpose,  and  another  for  some  other  purpose. * 


not  be  too  boldly  invaded ;  ut  res  mag-is 
valeat  quam  pereat."  Jolliffe  v.  Fanning,  10 
Rich.  L.  (S.  Car.)  197. 

1.  Bereft  of  Reason. — See  also  the  title  In- 
sanity. 

Injury  on  Highway. — A  statute  exempted 
persons  injured  on  a  highway  from  giving 
notice  to  the  town  of  such  injury  if  they  were 
bereft  of  reason.  In  construing  this  term  the 
court,  per  Redfield,  J.,  said  :  "The  statute  does 
not  relieve  the  party  from  performing  this 
duty  so  long  as  the  incapacity  continues,  but 
it  absolutely  relieves  him  from  giving  the 
notice  if,  in  fact,  by  the  injury  he  is  '  bereft  of 
his  reason.'  Many  slight  injuries  temporarily 
deprive  a  person  of  his  reason.  Faintness  or 
concussion  by  a  sudden  fall  often  leaves  a  per- 
son insensible  for  a  short  time,  but  when  re- 
action takes  place  the  mind  resumes  its  natural 
and  normal  state.  In  such  case  we  do  not 
think  the  person  is  '  bereft  of  his  reason  '  with- 
in the  fair  meaning  of  the  statute ;  but  if,  after 
the  primary  effects  of  the  injury  have  subsided, 
and  time  and  opportunity  are  given  for  the 
mind  and  reason  to  resume  its  functions  and 
it  cannot  perform  them,  not  from  mere  pain 
or  weakness,  but  because  its  functions  are  de- 
ranged, disordered,  or  abated,  and  the  party  is 
then  left  in  such  a  state  '  that  he  was  incapable 
of  exercising  his  reasoning  powers,  so  as  to  un- 
derstand simple  matters  of  business,  like  giv- 
ing a  notice  in  such  case,  and  that  continued 
for  twenty  days  or  more,'  then  his  state  and 
condition  was  that  of  one  '  berrft  of  his  reason,' 
and,  under  the  statute,  he  is  excused  from  giv- 
ing the  notice."  Gonyeau  v.  Milton,  48  Vt. 
172.  See  also  Whitney  v.  Londonderry,  54 
Vt.  41. 

3.  Morris  Canal,  etc.,  Co.  v.  Fagin,  22  N. 
J.  Kq.  437. 

3.  An  exemption  from  duty  of  "  berries 
used  principally  in  dyeing  or  composing  dyes  " 
applies  to  the  brrrlrs  iti  their  native  state,  and 
not  after  they  are  transmuted  by  manufac- 
ture into  a  substance  which  takes  a  different 
denomination  in  trade  and  commerce. 
Schneider  T'.  Lawrence,  3  Hlatchf.  (U.  S.)  116. 
See  also  the  title  Rkvknur  Laws. 

*.  Strikes,  f See  also  the  1  itles  Conspirac  y  ; 
Lamor  Combinations.) — Picketing  work- 
men is  to  br/trt  them  within  section  7,  subsec- 
tion 4,  English  Conspirac  y  and  Protection  of 


Property  Act  1875,  38  and  39  Vict.,  c.  86.  R. 
v.  Bauld,  Stone  465.  But  section  7  of  the 
act  provides  that  "attending  at  or  near  the 
house  or  place  where  a  person  resides,  or 
works,  or  carries  on  business,  or  happens  to 
be,  or  the  approach  to  such  house  or  place, 
in  order  merely  to  obtain  or  communicate 
information,  shall  not  be  deemed  a  '  watch- 
ing or  besetting,'  within  the  meaning  of  this 
section." 

6.  Matter  of  Beckett,  103  N.  Y.  177. 

When  provisions  are  made  for  children 
beside*  an  eldest  son,  no  children  take  unless 
there  be  a  son;  secus,  if  the  phrase  is  "  other 
than."  Walcott  v.  Bloomfield,  4  Dr.  &  War. 
235,  6  Ir.  Eq.  227.  See  also  Simpson  v. 
Frew,  5  Ir.  Ch.  517;  Stroud's  Jud.  Diet. 

6.  Gates  v.  Meredith,  7  Ind.  441.  A  slander 
case,  where  the  defendant  offered  to  prove  that 
at  the  time  of  speaking  the  words  his  mind 
was  besotted.  See  the  titles  Intoxication 
as  Defense  to  Crime;  Intoxication  as 
Defense  to  Contracts;  Criminal  Law. 

7.  Whittemore  v.  Weiss,  33  Mich.  354. 

Beat  Evidence.  (See  also  the  titles  Evi- 
dence; Parol  Evidence;  Secondary 
Evidence;  Witnesses.) — "The  term  'best 
evidence  '  is  confined  to  cases  where  the  law 
has  divided  testimony  into  primary  and  sec- 
ondary. And  there  are  no  degrees  of  evi- 
dence except  where  some  document  or  other 
instrument  exists,  the  contents  of  which 
should  be  proved  by  an  original  rather  than 
by  other  testimony,  which  is  open  to  danger 
of  inaccuracy.  But  where  living  witnesses 
are  placed  on  the  stand,  one  is  in  law  on  the 
same  footing  with  another."  Elliott  v.  Van 
Buren,  33  Mich.  53. 

Nothing  more  is  intended  by  the  rule  which 
requires  the  production  of  the  best  evidence 
than  that  evidence  which  is  merely  substitu- 
tionary in  its  nature  shall  not  be  received  so 
long  as  the  original  evidence  can  be  had.  It 
does  not  allow  secondary  evidence  to  be  sub- 
stituted for  that  which  is  primary.  It  will 
not  permit  the  contents  of  a  deed  or  other 
written  instrument  to  be  proved  bv  parol 
when  the  instrument  itself  can  be  produced. 
It  has  nothing  to  do  with  the  choice  of  wit- 
nesses. It  never  excludes  a  witness  upon  the 
ground  that  another  is  more  credible  or  relia- 
ble.   State  v.  McDonald,  65  Me.  467. 
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BESTIALITY.    (See  the  title  SODOMY.) — A  connection  between  a  human 


"The  term  1  best  evidence'  is  confined  to 
cases  where  there  exists,  or  is  presumed  to  ex- 
ist, primary  as  well  as  secondary  evidence.  It 
means  only  that  if  the  best  evidence  in  exist- 
ence is  not  capahle  of  production  the  next 
hr.it  shall  lie  admitted.  If  admissible,  the  sec- 
ond.!! v  evidence  might  be  as  cogent  and  in- 
fluential with  a  court  or  jury  as  the  original 
or  primary  evidence  would  have  been.  'But 
w  here  there  is  no  substitution  of  evidence,  but 
only  a  selection  of  weaker  instead  of  stronger 
proofs,  or  an  omission  to  supply  all  the  proofs 
capable  of  being  produced,  the  rule  is  not 
infringed.'  I  Greenleaf  on  Evidence,  §  82, 
and  cases  there  cited.  '  Sometimes  the  rule 
has  been  misunderstood  as  implying  that  the 
law  requires  in  every  case  the  most  convincing 
or  credible  evidence  which  could  be  produced 
under  the  circumstances.  But  all  the  authori- 
ties agree  that  this  is  not  its  meaning.'  Best  on 
Evidence  (Chamberlayne's  ed.)  80.  'The  of- 
fering of  evidence  which,  in  the  nature  of 
things,  presupposes  the  existence  of  better 
evidence  which  is  not  offered,  is  good  ground 
for  cautionary  mention  by  the  court;  it  is  a 
legitimate  subject  for  the  comments  of  coun- 
sel, and  it  undoubtedly  affects  the  weight  of 
the  evidence  offered.'  Best  on  Evidence 
(Chamberlayne's  ed.)  78,  note  1;  1  Taylor's 
Law  of  Evidence,  §  393-"  U.  S.  Sugar  Re- 
finery v.  Edward  P.  Allis  Co.,  9  U.  S.  App.  554. 

BeBt  does  Not  Always  Import  Superiority. — 
In  Whittemore  v.  Weiss,  33  Mich.  354,  the 
court  said  :  "  The  judge  was  requested  to  in- 
struct the  jury  that  a  certain  letter  by  the 
plaintiff  in  which  he  had  spoken  of  selling 
the  Knabe  pianos  '  for  the  best '  was  an  admis- 
sion that  he  had  sold  them  as  superior  to  the 
Steinway  pianos.  But  that  would  have  been 
a  forced  construction.  Things  may  be  best  in 
the  sense  of  ranking  in  the  very  first  class, 
without  being  superior  to  each  other,  and  one 
piano  may  be  best  for  one  purpose,  and  an- 
other for  another." 

Best  Information.  (See  also  the  title  Taxa- 
tion.)— Under  the  statute  authorizing  the 
assessors  to  make  out  a  list  of  the  taxpayer's 
property  where  the  latter  fails  to  do  so,  and 
which  requires  them  to  act  upon  "  the  best 
information  they  can  obtain,"  it  was  held  that 
they  might  obtain  this  information  by  inquir- 
ing of  those  who  would  be  likely  to  know,  and 
form  their  own  judgment  upon  the  facts  of 
the  case,  and  it  is  sufficient  if  they  ascer- 
tain enough  to  found  upon  it  an  honest  belief 
that  the  taxpayer  has  taxable  property  which 
he  keeps  back  from  taxation.  The  court  said  : 
"If  they  get  at  the  fact  that  property  is  thus 
concealed  by  using  their  best  judgment  in  the 
matter,  and  by  inquiries  that  bring  them  to  an 
honest  belief  on  the  subject,  the  taxpayer  is, 
in  the  circumstances,  in  no  position  to  make 
a  reasonable  complaint  if  they  misjudge  in  the 
matter."  Hartford  v.  Champion,  54  Conn. 
436- 

Best  of  His  Ability.  (See  also  the  titles  Sure- 
tyship: Bonds.) — The  words  "  to  the  best  of 
his  ability,"  in  an  officer's  bond,  were  held 
not  to  protect  his  bondsmen  from  their  liabil- 


ity for  nonfulfilment  of  the  terms  of  the  bond 
occasioned  by  inevitable  accident.  The  court 
said  :  "  It  would  indeed  be  an  extraordinarily 
liberal  construction  of  these  words  that  would 
discover  in  them  a  condition  exempting  the 
officer  from  performance  of  his  duty  on  ac- 
count of  accident  or  inability  brought  about 
by  accident.  *  *  *  Without  the  words  it  must 
be  admitted  that  defendants  would  be  liable 
for  the  money,  though  it  were  destroyed  by 
inevitable  accident.  Certainly  the  wore*  ex- 
press no  condition  restricting  such  liability. " 
Union  Dist.  Tp.  v.  Smith,  39  Iowa  9. 

Best  Endeavors. — Where  one  covenants  to 
use  his  "  best  endeavors,"  there  is  no  breach  if 
he  has  been  prevented  by  causes  wholly  be- 
yond his  control  and  without  any  default  on 
his  part.  Vickers  v.  Overend,  7  H.  &  N.  92. 
Compare  Best  of  His  Ability,  supra,  this  note. 

Best  Oil. — On  a  sale  of  "  fifty  tons6e*<  palm 
oil,"  with  allowance  for  wet,  dirty,  and  in- 
ferior oil,  if  any,  in  an  action  for  not  accept- 
ing it  was  held  that  oral  evidence  was  admis- 
sible to  show  an  established  usage  in  the  trade 
as  to  what  proportions  will  satisfy  a  contract 
to  deliver  best  palm  oil.  Lucas  v.  Bristow, 
El.  Bl.  &  El.  907,  96  E.  C.  L.  907.  See  also 
the  titles  Parol  Evidence;  Usages  and 
Customs. 

Best  Picture. — Prizes  for  oil  paintings  were 
offered  by  an  institution  in  a  circular  in  which 
a  "  jury  of  awards  "  was  also  announced.  At 
the  time  of  the  exhibition  the  jury  found  that 
no  picture  merited  the  first  or  second  prize, 
and  awarded  the  third  prize  to  the  plaintiff; 
the  latter  thereupon  brought  suit  for  the 
amount  of  the  first  prize  as  painter  of  the 
"  best  picture."  It  was  held  that  the  jury  of 
awards  constituted  the  tribunal  to  pass  upon 
the  merits  of  the  paintings,  and  that  unless  a 
prize  was  awarded  by  them  none  was  de- 
mandable.  Trego  v.  Pennsylvania  Academy 
of  Fine  Arts,  18  W.  N.  C.  (Pa.)  98. 

Best  Rent.  (See  also  the  titles  Landlord 
and  Tenant;  Leases.) — In  a  lease  of  lands 
for  which  the  lessor  is  bound  to  reserve  the  best 
rent  that  can  be  got,  he  must  reserve  the  best 
rent  that  can  be  got  at  the  time  the  lease 
is  made.  Griffiths  v.  Lloyd,  3  Esp.  79.  Sem- 
ble,  that  "  best  rent  "  means  the  best  rack  rent 
that  can  reasonably  be  required  by  a  land- 
lord, taking  into  account  all  the  requisites  of 
a  good  tenant  for  the  permanent  benefit  of  the 
estate.    Lawton  v.  Radcliffe,  10  East  278. 

Discretion — Best  You  Can. — In  an  order  to  buy 
cotton  "  the  best  you  can,"  at  not  more  than 
a  certain  price,  the  above  phrase  was  held  to 
be  a  "  form  of  expression  which  apparently 
left  to  them  the  largest  possible  discretion  to 
buy  as  opportunities  should  offer,  at  prices  not 
exceeding  the  prescribed  limit."  Marland  v. 
Stanwood,  101  Mass.  477. 

Where  butter  was  put  into  the  hands  of  an 
agent  on  his  way  to  a  certain  place,  for  sale, 
with  instructions  to  do  the  "  best  you  can"  with 
it,  it  was  held  that  the  judge  was  not  author- 
ized to  inform  the  jury  that  it  was  to  be  sold 
at  that  place,  and  not  elsewhere.  "  We  cannot 
but  see  that  the  plaintiff  intended  to  give  the 
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being  and  a  brute  of  the  opposite  sex.1 

BET — BETTING.  (See  also  the  titles  AGRICULTURAL  SOCIETIES,  vol.  2, 
p.  24;  Gaming;  Gambling  Contracts;  Illegal  Contracts;  and  see 
Wager.  As  an  illegal  consideration,  see  the  titles  Bills  of  Exchange  and 
Promissory  Notes ;  Consideration;  Contracts;  Illegal  Contracts. 
As  to  transactions  in  stock,  see  the  titles  FUTURES;  STOCK;  Stock  EX- 
CHANGE; Stockbrokers.  As  to  wager  policies,  see  the  title  Beneficiaries 
(in  INSURANCE).)  A  bet  or  wager  is  ordinarily  an  agreement  between  two  or 
more  that  a  sum  of  money  or  some  valuable  thing,  in  contributing  which  all 
agree  to  take  part,  shall  become  the  property  of  one  or  more  of  them,  on  the 
happening  in  the  future  of  an  event,  at  the  present  uncertain,2  or  upon  the 
ascertainment  of  a  fact  in  dispute.  The  term  is  applied  both  to  the  contract 
of  betting  or  wagering,  and  to  the  thing  or  sum  bet  or  wagered.3 


defendant  a  very  large  discretionary  power." 
McMorris  v.  Simpson,  21  Wend.  (N.  Y.)  610. 

Same — If  It  Is  Deemed  Best. — A  power  given 
to  executors  to  sell  a  house  "  if  it  is  deemed 
best,"  means  that  the  house  shall  be  sold  if  in 
the  course  of  the  administration  of  the  estate 
it  shall  be  found  necessary  or  advisable  to  take 
that  course.    Chandler  v.  Rider,  102  Mass.  268. 

Same — Seem  Best.  (See  also  Seem.) — A 
power  given  to  trustees  in  a  will,  to  be  exer- 
cised "  as  to  them  shall  seem  best,"  was  held  to 
mean,  in  other  words,  according  to  their  dis- 
cretion, and  not  that  of  the  cestui*  que  trust- 
eni.  The  court  said  :  "Suppose  the  trustees 
had  carefully  examined  the  facts  in  relation 
to  the  purchase  of  the  furniture,  and  had  come 
to  the  conclusion,  perfectly  satisfactory  to 
their  minds,  that  such  purchase  was  not  best 
for  their  sister  and  her  children,  and  therefore 
should  refuse  their  approbation  of  the  pur- 
chase, can  a  court  of  equity  review  their  deci- 
sion, and  reverse  it  if  they  find  it  to  be  wrong? 
We  think  the  court  has  no  such  power." 
Leavitt  v.  Beirne,  21  Conn.  n. 

Same— Think  Best.  (See  also  Think.) — A 
clause  in  a  deed  of  trust  authorizing  the  trus- 
tee to  sell  the  premises  "entire,  without  divi- 
sion, or  in  parcels,"  as  he  may  "  think  best," 
will  not  prevent  the  owner  from  insisting  that 
it  was  the  trustee's  duty  to  offer  the  property 
in  parcels;  and  when  it  is  shown  that  a  sale  in 
parcels  would  have  been  more  advantageous, 
and  that  the  trustee  was  requested  to  offer  the 
property  in  parcels,  a  sale  en  masse  will  beset 
aside,  on  bill  by  the  grantor  in  the  trust  deed. 
The  court  said:  "The  power  given,  by  its 
very  terms,  implies  that  the  trustee  assumed 
the  duty  of  thinking  on  the  subject,  and  that 
he  should  adopt  that  course  which  he  should 
think  would  be  best  to  secure  a  good  price.  It 
does  not  mean  that  the  trustee  may  do  as  he 
may  please,  or  that  he  may  do  that  which 
should  be  the  most  convenient  for  him.  *  *  * 
When  it  is  shown  that  the  attention  of  the 
trustee  was  called  to  the  true  condition  of  this 
property,  and  that  he  was  requested  tooffcr  it 
in  separate  parcels,  and  suggestions  were  made 
that  purchasers  desired  an  opportunity  to  bid 
on  certain  parts  of  the  property,  we  cannot 
doubt  that  it  was  his  duty  to  have  offered  the 
property  in  separate  parcels."  Cassidy  v. 
Cook,  99  III.  3H8. 

A  testator,  by  bis  will,  gave  one  million  dol- 


s 


lars  to  his  son-in-law,  in  trust,  "to  pay  the 
income  arising  therefrom,  or  such  portion 
thereof  as  he  may  consider  best,  and  at  such 
times  as  he  sees  fit,"  to  his  granddaughter. 
In  construing  this,  the  court  s,aid :  "The 
trustee  presents  the  point  thus:  'It  is  to  be 
such  portion  as  that  father  shall  consider  best, 
best  for  whom?  Not  best  for  the  trustee,  to  di- 
minish his  own  natural  liability,  but  best  for 
the  infant.  What  else  could  be  best  for  such 
infant  but  education  and  maintenance?'  But 
many  other  things  might  be  best.  It  might 
be  best  to  withhold  rather  than  to  pav.  Mani- 
festly, the  great  concern  of  the  testator  in 
bequeathing  this  very  large  sum  of  money, 
the  interest  of  which  would  be  sixty  thousand 
dollars  per  year,  was  the  welfare  of  his  young 
granddaughter,  who  was  just  entering  into 
womanhood.  There  was  greatly  more  danger 
that  her  father,  the  trustee,  would  pay  her 
too  much  of  this  vast  income  during  her  mi- 
nority than  that  he  would  pay  her  too  little; 
and  during  such  time  it  seems  to  be  clear  that 
the  word  best,  as  used  by  the  testator,  had 
more  reference  to  withholding  the  income 
than  to  paying  it.  The  plain  meaning  is,  pay 
her  only  what  you  think  best."  Bartlett  v. 
Slater,  53  Conn.  102. 

Best  of  His  Belief. — See  BELIEF,  vol.  3,  p.  91 1. 

1.  Ausman  v.  Veal,  10  Ind.  356. 

2.  Harris      White,  81  N.  Y.  539. 

"  Betting  upon  a  game  is  the  mutual  agree- 
ment and  tender  of  a  gift  of  something  valu- 
able, which  is  to  belong  to  the  one  or  to  the 
other  of  the  contending  parties,  according  to 
the  result  of  such  trial."  Stearnes  State, 
21  Tex.  694. 

The  usual  signification  of  "  to  bet  "  is  to  put 
to  hazard  a  sum  ascertained  upon  a  future 
happening  of  some  event  then  uncertain. 
Martin  v.  State,  71  Miss.  87. 

3.  Woodcock  :•.  McQueen,  11  Ind.  16. 
Term  Not  Applied  to  the  Event  upon  which 

the  Bot  1b  Laid. — In  Woodcock  v.  McQueen, 
11  Intl.  16,  it  is  said:  "  A  gnme  is  a  thing 
played  or  done.  A  wager  is  the  bet  or  stake  laid 
upon  t  he  result  of  the  game.  Itet  and  '  wager ' 
nre  synonymous  terms,  anil  are  applied 
both  to  the  contract  of  betting  and  wagering, 
and  to  the  thing  or  slim  bet  or  wagered.  For 
example,  one  bet*  or  wagers,  or  lays  a  brt  or 
wager  of  so  much,  upon  a  certain  residt.  But 
these  terms  cannot  properly  be  applied  to  the 
Volume  IV. 


Definition. 


BETTER  EQUITY. 


Definition. 


BETTER  EQUITY. — See  the  title  Equity. 


act  to  be  done  or  event  to  happen  upon 
which  the  bet  or  wager  is  laid.  Beta  or  wagers 
may  be  laid  upon  acts  to  be  done,  events  to 
happen,  or  facts  existing  or  to  exist.  The 
bits  or  wagers  may  be  illegal,  and  the  acts, 
events,  or  facts  upon  which  they  are  laid  may 
not  be.  Beta  or  wagers  may  be  laid  upon 
games  and  things  that  are  not  games.  Every- 
thing upon  which  a  bet  or  wager  may  be  laid 
is  not  a  game." 

When  Complete. — In  State  v.  Welch,  7  Port. 
(Ala.)  465,  the  court  said  :  "A  bet  is  a  wager, 
and  the  betting  is  complete  when  the  offer  to 
bet  is  accepted.  The  placing  of  money,  or,  as 
in  this  case  [which  is  as],  its  representative,  on 
the  gaming  table  is  such  an  offer;  and,  if  no 
objection  be  made  by  the  player  or  owner  of 
the  table  or  bank,  it  is  an  acceptance  of  the 
offer,  and  the  offense  against  the  statute  is 
complete,  although,  from  any  cause  whatever, 
the  game  should  never  be  played  out,  and  the 
stake  be  neither  lost  nor  won.  The  offense 
which  the  act  designed  to  punish  is  betting, 
not  the  winning  or  losing." 

Something  of  Value. — "To  bet"  necessarily 
means  to  bet  something  of  value.  Martin  v. 
State,  71  Miss.  87. 

Same — Raffle. — In  Long  v.  State,  22  Tex. 
App.  194,  15  Am.  Rep.  663,  a  raffle  with  dice 
w;as  held  a  bet.  The  court  said  :  "But  when  we 
cometoconsider  the  meaning  of  the  word  bet, 
as  defined  by  our  Supreme  Court  in  Stearnes  v. 
State,  21  Tex.  692,  it  will  be  found  that  the  use 
of  that  word  in  the  indictment  is  equivalent 
to  an  allegation  that  money  or  other  thing  of 
value  was  staked  upon  the  game.  As  defined 
in  that  decision,  a  bet  is  the  mutual  agree- 
ment and  tender  of  a  gift  of  something  valu- 
able, which  is  to  belong  to  the  one  or  the  other 
of  the  contending  parties,  according  to  the 
result  of  the  trial  of  chance,  or  skill,  or  both 
combined.  Hence  the  allegation  that  the  de- 
fendant bet  at  the  game  necessarily  includes 
the  averment  that  the  betting  was  for  some- 
thing of  value.  If  the  thing  staked  upon  the 
result  of  the  game  was  of  no  value,  there  was  no 
bet  within  the  legal  meaning  of  that  word.  It 
then  becomes  a  matter  of  proof  as  to  whether 
there  was  a  bet.  If  the  proof  fails  to  show 
that  'money  or  other  thing  of  value '  was 
staked  upon  the  game,  no  offense  against  the 
law  has  been  committed,  because  there  was 
no  bet  or  wager  upon  the  game.  The  ques- 
tion is  one  of  evidence,  and  not  one  of  plead- 
ing, and  there  was  no  error  in  overruling  the 
exceptions  to  the  indictment." 

But  in  Bone  v.  State,  63  Ala.  185,  it  is  said, 
in  substance :  "  To  authorize  a  conviction  for 
bitting  at  a  table  regularly  licensed  (Code,  § 
4210)  it  must  be  proved  that  the  defendant  bet 
money,  banknotes,  or  something  else  of  value, 
other  than  the  charge  for  the  use  of  the  table, 
and  that  the  table  was  regularly  licensed.  The 
statement  of  a  witness  that  the  defendant  bet 
at  the  table,  without  more,  is  not  sufficient 
proof  of  the  first  fact ;  and  if  it  appears  that 
the  table  was  under  the  control  of  a  person 
who  had  not  taken  out  a  license,  but  had  pro- 
cured the  transfer  of  a  license  from  the  former 


proprietor,  such  license  not  being  transferable, 
the  prosecution  fails  also  as  to  the  second  fact 
necessary  to  be  proved." 

Necessity  of  Two  Parties — Whether  Both  Par- 
ties must  Risk  Loss. — In  Shumate  v.  Com.,  15 
Gratt.  (Va.)  660,  it  is  said  :  "  It  is  true  that  a 
bet  does  imply  risk,  but  it  does  not  necessa- 
rily imply  risk  in  both  parties.  There  must  be 
between  them  a  chance  of  gain  and  a  chance 
of  loss ;  but  it  does  not  follow  that  each  of  the 
parties  to  the?>e«  must  have  both  these  chances. 
If,  from  the  terms  of  the  engagement,  one  of 
the  parties  may  gain  but  cannot  lose,  and  the 
other  may  lose  but  cannot  gain,  and  there 
must  be  either  a  gain  by  the  one  or  a  loss  by 
the  other,  according  to  the  happening  of  the 
contingency,  it  is  as  much  a  bet  or  wager  as  if 
the  parties  had  shared  equally  the  chances  of 
gain  and  of  loss.  The  amount  bet  by  them  is 
the  amount  which  the  one  may  win  and  the 
other  may  lose ;  and  each  of  them  may,  under 
the  statute,  be  fined  '  not  exceeding '  that 
amount;  the  fine,  within  that  limit,  being  in 
the  discretion  of  the  jury,  who  may,  if  they 
choose,  discriminate  between  the  winner  and 
the  loser;  a  discrimination  which  may  often 
with  great  propriety  be  made  in  favor  of  the 
loser,  and  against  the  winner.  One  person 
alone  cannot  be  guilty  of  the  offense  of 
betting.  There  must  be  always  at  least  two 
parties  engaged  in  it.  It  is  a  joint  act,  and 
when  the  chance  of  gain  and  the  chance  of 
loss  are  created  it  matters  not  how  those 
chances  are  distributed  between  the  parties; 
there  exists  all  that  is  necessary  to  constitute 
a  bet.  The  parties  are  jointly  and  equally 
guilty,  and  each  of  them  is  liable  to  the  same 
penalty,  unless  the  jury  think  proper  to  dis- 
criminate, it  being  in  their  power  to  fine  each 
the  full  amount  risked,  or  which  may  be  won 
by  either,  or  by  any  one  of  them  when  more 
than  two  are  engaged  in  the  bet." 

Compare  Edson  v.  Pawlet,  22  Vt.  293, 
where  the  court  says  that  if  one  party  merely 
hazards  the  loss  of  something,  without  any 
expectation  of  gain,  it  would  seem  not  to  be 
a  wager. 

And  so  in  Quarles  v.  State,  5  Humph. 
(Tenn.)  561,  it  was  held  that  in  order  to  con- 
stitute a  wager  there  must  be  a  risk  by  both 
parties. 

Bet  and  Wager.    (See  also  Wager.) — Bet 

and  "wager"  are  synonymous.  Woodcock 
v.  McQueen,  11  Ind.  16;  State  v.  West,  7  Port. 
(Ala.)  465;  Harris  v.  White,  81  N.  Y.  539. 

In  Hassard  v.  Hinman,  1  Bosw.  (N.  Y.)  212, 
it  is  said  that  a  bet  is  a  wager,  though  a  wager 
is  not  necessarily  a  bet. 

Distinguished  from  Purse  or  Premium.  (See 
also  Wager;  and  the  title  Agricultural 
Societies,  vol.  2,  p.  23.) — "  In  a  wager  or  a 
bet  there  must  be  two  parties,  and  it  is  known, 
before  the  chance  or  uncertain  event  upon 
which  it  is  laid  is  accomplished,  who  are  the 
parties  who  must  either  lose  or  win.  In  a 
premium  or  reward  there  is  but  one  party 
until  the  act  or  thing  or  purpose  for  which  it 
is  offered  has  been  accomplished.  A  premium 
is  a  reward  or  iecompense  for  some  act  done; 
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BETTERMENT. — An  improvement  made  upon  an  estate,  more  expensive  in 
its  nature  than  a  mere  repair;1  also  applied  to  express  the  additional  value  of 
property  occasioned  by  the  making  of  some  public  improvement  on,  by,  or 
near  thereto.2 


■a  wager  is  a  stake  upon  an  uncertain  event. 
In  a  premium  it  is  known  who  is  to  give  before 
the  event ;  in  a  wager  it  is  not  known  until 
after  the  event.  The  two  need  not  be  con- 
founded." Alvord  v.  Smith,  63  Ind.  59, 
quoted  in  Misner  v.  Knapp,  13  Oregon  139. 
To  the  same  effect,  see  Harris  v.  White,  81 
N.  Y.  539.  See  also  Edson  v.  Pawlet,  22 
Vt.  293. 

Money  in  Hands  of  Stakeholder. — In  McGrath 
v.  Kennedy,  15  R.  I.  2u,  the  court  said  :  "  A 
bet  is  a  promise  on  the  part  of  each  of  the 
betting  parties  to  pay  to  the  other  party  the 
amount  of  his  bet  if  he  loses.  The  promise 
may  be  contingent  in  its  inception,  but  it  be- 
comes absolute  as  soon  as  the  bet  is  determined. 
We  do  not  see  that  putting  the  money  in  the 
hands  of  a  stakeholder,  to  be  paid  over  by  him 
when  the  bet  is  determined,  changes  the  char- 
acter of  the  promise." 

Lotteries.  (See  also  the  title  Lotteries.) 
— A  person  carried  on  a  game,  in  which  the 
public  were  invited  to  take  part,  described  as 
follows  :  Any  one  wishing  to  play  chose  a  num- 
ber, and  paid  a  certain  sum  for  it ;  and  the  con- 
ductor of  the  game  then  drew  an  envelope 
from  a  box  full  of  them,  which  envelope  con- 
tained a  slip  with  many  numbers  upon  it.  If 
the  number  chosen  was  found  among  those 
upon  the  slip  the  person  who  chose  it  re- 
ceived a  multiple  of  the  sum  paid  by  him, 
greater  or  less  according  to  the  odds  agreed 
upon  ;  if  not,  he  lost  what  he  had  paid.  It  was 
held  that  a  jury  would  be  warranted  in  finding 
that  the  game  was  a  "lottery."  The  court 
said:  "  Perhaps  it  is  a  little  more  difficult  to 
show  how  the  game  is  more  than  a  wager.  A 
bet,  however,  is  usually  executory  on  both 
sides,  isolated,  and  determined  by  events  inde- 
pendent of  any  action  of  the  parties,  while  in 
this  game  a  price  is  paid  for  the  chance  of  a 
prize,  and  it  is  determined  by  a  mechanical  de- 
vice worked  by  the  manager  of  the  game  ac- 
cording to  a  scheme  held  out  to  the  public, 
whether  he  who  pays  the  money  is  to  have  the 
prize  or  nothing.  It  may  be  that  the  difference 
between  this  and  a  single  wager  on  the  cast  of 
a  die  is  only  one  of  degree,  but  if  so  the  dif- 
ference is  sufficiently  marked  to  warrant  the 
finding  of  the  jury."  Com.  v.  Wright,  137 
Mi--  -•-(>. 

Place  of  Betting— Pool  Room— Telegraph  — In 

Lescallett  v.  Com.,  S9  V'a.  878,  it  was  held  that 
one  who  kept  a  house  wherein  he  posted  the 
names  of  horses  running  on  a  race  track  in  an- 
other state,  and  look  orders  from  customers  to 
bet  money  on  such  races,  which  he  transmitted 
by  telegraph  to  the  race  track,  and  which 
were  accepted  then-,  did  not  violate  a  statute 
Which  made  it  an  offense  to  keep  any  house 
for  the  purpose  of  betting  therein.  Tin-  court 
said:  "A  bet  is  a  wager  between  two  or 
more  persons.  It  involves  a  concurrence  of 
wills;  that  is,  there  must  be  an  offer  to  bet 
made  on  one  side  and  accepted  on  the  Other. 


When  the  offer  is  accepted,  and  not  before, 
the  betting  becomes  complete.  A  bet,  like  an 
ordinary  contract,  may  be  made  by  telegraph, 
and  when  an  offer  to  bet  is  accepted  by  tele- 
graph the  acceptance,  as  in  the  case  of  a  con- 
tract, takes  effect  when  the  message  of 
acceptance  is  delivered  to  the  telegraph  com- 
pany for  transmission,  and  not  when  it  is 
received  by  the  other  party.  If  therefore  an 
offer  to  bet  is  telegraphed  by  a  person  in  this 
city  to  another  in  New  York,  and  the  latter 
accepts  by  telegraph,  the  betting  is  done  not 
in  Richmond,  but  in  New  York,  because  the 
offer,  being  accepted  there,  takes  effect  there. 
2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
185;  Bish.  Cont.,  321-328;  Minnesota  Lin- 
seed Oil  Co.  v.  Collier  White  Lead  Co.,  4 
Dill.  (U.  S.)  434;  State  v.  Hughes,  22  W.  Ya. 
743;  Garbracht  v.  Com.,  96  Pa.  St.  449." 
See  also  the  title  Gaming. 

Partner. — One  who  furnishes  another  with 
money  to  set  up  a  faro  bank,  and  receives  a 
part  of  the  winnings,  is  not  guilty  of  betting 
on  such  bank.  O'Blennis  v.  State,  12  Mo. 
3"- 

Purchase  of  Options.  (See  also  the  titles 
Futures;  Stocks;  Stock  Brokers;  Stock 
Exchange;  Gaming;  Illegal  Contracts.) 
— In  Shaw  v.  Clark,  49  Mich.  384,  43  Am. 
Rep.  474,  a  note  given  for  margins  on  deal- 
ings and  options  was  held  not  to  be  within  a 
statute  making  void  all  notes  given  tor  betting 
or  gaming.  The  court,  per  Cooley,  J.,  said: 
"Setting,  in  common  speech,  means  the  put- 
ting of  a  certain  sum  of  money  or  other  valu- 
able thing  at  stake  on  the  happening  or  not 
happening  of  some  uncertain  event.  A  pur- 
chase of  options  is  not  betting  in  this  sense, 
though  it  resembles  it  in  the  fact  that  risks 
are  taken  on  uncertain  events,  and  that  the 
tendency  to  those  engaged  in  it  is  demoraliz- 
ing." 

Betting  on  Elections. — See  the  title  Elec- 
tions. 

Auction  Pools. — See  Auction  Pools,  vol. 
3,  p.  486,  and  references  there  given, 

Horse  Racing.  —  See  the  titles  AGRICUL- 
TURAL Societies,  vol.  2,  p.  23;  Gaming; 
GAMBLING  Contracts;  and  see  H0RS8 
Racing,  and  the  references  there  given. 

Betting  of  Money. — Where  parties  bet  upon 
a  game  of  cards,  with  the  understanding  that 
the  loser  shall  pay  the  bill  of  the  company,  it 
Is  in  effect  a  betting  of  money.  Bachcllor 
v.  State,  10  Tex.  25S.  So  also  where  bet«  on 
an  election  were  made  to  be  paid  by  a  present 
of  a  coat  by  the  losing  party,  but  money  was 
actually  paid.  Cain  V,  State,  13  Sined.  &  M. 
(Miss.)  456. 

1.  See  the  titles  LANDLORD  AM)  Tenant; 
Mortgages;  Remainders;  Tax  Titles. 
See  Encyc.  ok  Pleading  and  Practice, 

Vol.  7,  p.  2fW),  title  K  I  EC 'I'M  EXT. 

2.  See  the  titles  Imminent  Domain;  Spe- 
cial Assessments. 
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BETWEEN. — "  Between  "  primarily  indicates  an  intermediate  space  which 
excludes,  and  cannot  include,  that  to  which  it  refers  ;  but  in  common  use 
"  between  "  does  not  always  exclude  the  places  to  which  it  relates.1 


1.  General  Meaning  of  the  Term. — In  Atkins 
v.  Boylston  F.  &  M.  Ins.  Co.,  5  Met. 
(Mass.)  439,  the  court  said:  "It  is  un- 
doubtedly true  that  the  word  between  is  not 
always  used  to  denote  an  intermediate  space 
of  time  or  place.  *  *  *  We  speak  of  a  battle 
between  two  armies,  a  combat,  a  controversy, 
or  a  suit  at  law  between  two  or  more  parties; 
but  the  word  thus  used  refers  to  the  actions 
of  the  parties,  and  does  not  denote  locality  or 
time.  But  if  it  should  be  said  that  there  was 
a  combat  between  two  persons  between  two 
buildings,  the  latter  word  would  undoubtedly 
refer  to  the  intermediate  space  between  the 
buildings,  while  the  former  word  would  de- 
note the  action  of  the  parties.  But  it  was 
agreed  that  the  word  between  is  not  always 
used  as  exclusive  of  the  termini  when  it  re- 
fers to  locality.  Thus  we  speak  of  a  road  be- 
tween one  town  and  another,  although  the 
road  extends  from  the  centre  of  one  town  to 
the  other;  and  this,  in  common  parlance,  is  a 
description  sufficiently  intelligible,  although 
the  road  in  fact  penetrates  each  town.  But  if 
all  the  land  between  two  buildings  or  between, 
two  other  lots  of  land  be  granted,  then  cer- 
tainly only  the  intermediate  land  between 
the  two  lots  of  land  or  the  two  buildings 
would  pass  by  the  grant.  And  we  think  the 
word  between  has  the  same  meaning  when  it 
refers  to  a  period  of  time  from  one  day, 
month,  or  year  to  another.  If  this  policy  had 
insured  the  plaintiff's  property  to  be  shipped 
between  February  and  the  next  July,  it  would 
clearly  not  cover  any  property  shipped  in 
either  of  those  months.  So  we  think  the 
days  mentioned  in  the  policy  are  excluded." 
See  also  Kendall  v.  Kingsley,  120  Mass.  95. 
See  the  titles  Boundaries;  Contracts; 
Deeds;  Statutes;  Time,  Computation  of. 

Exclusive. — In  State  v.  Godfrey,  12  Me.  366, 
the  court  said  :  "  That  which  lies  between  one 
given  place  and  another,  is  something  distinct 
from  the  place  given  on  either  side.  Perhaps 
no  word  in  our  language  has  a  more  precise 
and  definite  meaning  than  between.  It  indi- 
cates an  intermediate  space,  which  excludes, 
and  cannot  include,  that  to  which  it  refers.  If 
land  is  granted  between  one  township  and  an- 
other, both  are  excluded  from  the  grant.  If 
land  is  conveyed,  lying  between  lot  number 
one  and  number  three,  it  could  not  be  pre- 
tended that  either  of  these  lots  passed  by  the 
deed." 

Same  —  Street  Railroads.  (See  the  title 
Street  Railroads.) — A  statute  authorized 
a  street  railroad  to  extend  its  road  north- 
wardly on  Eleventh  street,  between  Mont- 
gomery street  and  the  Germantown  road.  It 
was  held  thatthe  company  had  no  right  to  con- 
struct an  extension  of  its  railway  on  the  Ger- 
mantown road.  The  court  said  :  "The  word 
between  indicates  an  intermediate  space  which 
excludes,  and  cannot  include,  that  to  which  it 
refers;  in  this  case,  the  street  and  the  road. 
If  land  be  granted  between  one  township  and 


another,  both  are  clearly  excluded  from  the 
grant.  If  land,  described  as  lying  between  lot 
number  one  and  lot  number  three,  is  con- 
veyed, it  cannot  be  pretended  that  either  lot 
or  any  part  thereof  passes  by  the  deed.  2  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed. )  186.  The 
word  under  consideration  is  sometimes  used 
in  a  different  sense,  but  it  is  too  plain  for 
argument  that  in  the  act  in  question  it  was 
employed  in  its  primary  and  general  significa- 
tion above  stated."  Philadelphia  v.  Citizens' 
Pass.  R.  Co.,  151  Pa.  St.  128. 

Same — Grant  of  Land.  (See  also  the  titles 
Boundaries;  Deeds.) — As  to  whether  a 
grant  of  land  between  A  and  B  is  necessarily- 
exclusive  of  the  termini,  see  Revere  v.  Leon- 
ard, 1  Mass.  91. 

"Between"  Not  Necessarily  Exclusive  of  the 
Places  to  which  It  Relates.  (See  also  the  title 
Railroads.) — In  Morris,  etc.,  R.  Co.  v. 
Central  R.  Co.,  31  N.  J.  L.  205,  it  was  held 
that  where  power  is  conferred  upon  a  rail- 
road company  to  locate  new  lines  between 
two  cities,  the  cities  are  not  excluded.  The 
court  said:  "It  is  urged  that  the  expression 
'  between  two  places  '  is,  by  its  natural  import, 
exclusive  of  both.  As  the  new  line  is  to  be 
laid  in  Phillipsburgh,  the  question  is  vital.  Is 
this,  then,  the  fair  construction  of  the  act? 
The  argument  in  its  favor  was  rested  solely 
on  the  strict  literal  meaning  of  the  words  em- 
ployed. No  attempt  was  made  to  sustain  the 
construction,  from  any  alleged  fitness  or 
utility  of  this  particular  law,  which  would  re- 
sult from  this  rendering  of  the  act.  *  *  *  I 
think  the  power  to  vary  the  location  of  the 
entire  line  of  the  road  between  Phillipsburgh 
and  Elizabethport,  by  necessary  intendment, 
carries  with  it  the  right  to  make  a  correspond- 
ing variation  in  both  the  places  designated. 
This  seems  to  me  to  be  the  fair  construction 
of  the  act  by  its  spirit,  for  by  such  construc- 
tion alone  will  the  privileges,  which  are  un- 
doubtedly conferred,  be  secured.  Far  toa 
much  stress,  as  I  think,  has  been  laid  upon 
the  word  between.  In  common  use  it  does  not 
always  exclude  the  places  to  which  it  relates. 
A  grant  of  power  to  construct  a  railroad 
between  Princeton  and  Trenton  would  very 
clearly  include  the  right  of  carrying  such 
road  into  each  place." 

Between  Two  Cities. — A  statute  prohibited 
the  construction  of  a  railroad  to  be  used  for  the 
transportation  of  passengers  or  merchandise 
between  two  cities,  or  to  compete  in  business 
with  the  railroad  authorized  by  the  act,  with- 
out the  consent  of  such  road.  This  was  held 
to  extend  only  to  railroads  competing  for 
through  traffic.  The  court  said  :  "  The  ambi- 
guity of  the  enactment  is  occasioned  by  the 
various  senses  in  which  the  word  between  is 
appropriately  used.  It  may  mean  in  the  inter- 
mediate space,  without  regard  to  distance,  or 
it  may  mean  extending  or  passing  from  city 
to  city.  The  prohibition,  therefore,  may  be 
limited  to  the  through  business  alone,  or  it 
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Computation  of  Time. — Where  an  act  is  to  be  performed  between  two  certain 
days,  it  must  be  performed  before  the  commencement  of  the  latter  day,  as  in 
computing  time  both  the  days  are  to  be  excluded.1 

Among. — The  word  "  between "  refers  properly  to  two,  and  not  to  more, 
though  it  is  frequently  used  colloquially  in  the  sense  of  "among,"  as  referring 
to  more  than  two  objects.2 


may  extend  to  transportation  over  any  and 
every  portion  of  the  route.  But  if  the  design 
of  the  enactment  had  been  to  exclude  all  com- 
petition, that  object  would  have  been  effec- 
tually attained  by  prohibiting  the  construction 
of  any  road  or  roads  intended  or  used  to  com- 
pete with  the  business  of  the  company." 
Delaware,  etc.,  Canal,  etc„  v.  Camden,  etc., 
R.  Co.,  etc.,  16  N.  J.  Eq.  368. 

1.  Computation  of  Time — "  The  call,  as  recited 
in  the  notice,  is  for  'ten  per  cent,  of  such  sub- 
scription, to  be  paid  on  the  first  Monday  of 
each  month,  for  the  period  of  ten  months, 
commencing  with  the  first  Monday  in  March.' 
There  are  not  thirty  days  between  each  of 
these  periods."  New  Jersey  Midland  R.  Co. 
v.  Strait,  35  N.  J.  L.  327. 

"Between,  when  properly  predicable  of 
time,  is  intermediate,  and  strictly  does  not 
include,  in  this  case,  either  the  7th  of  Decem- 
ber or  1st  of  March.  '  Between  two  days  '  was 
exclusive  of  both."  Bunce  v.  Reed,  16  Barb. 
(N.  Y.)  352. 

Delivery. — In  Richardson  v.  Ford,  14  111.  333, 
an  offer  to  deliver  on  September  1  was  held 
not  to  be  in  accordance  with  a  contract  to  de- 
liver between  the  date  of  the  contract  and  the 
"  1st  of  September  then  next." 

Under  a  contract  to  purchase  merchandise  to 
be  delivered  at  seller's  option,  between  the  date 
of  the  contract  and  a  specified  day,  the  last 
day  for  the  delivery  is  the  day  before  the 
specified  day.  Fowler  V.  Rigney,  5  Abb.  Pr. 
N.  S.  (N.  Y.  C.  PI.)  182. 

A  stipulated  to  deliver  to  B  fifty  hogs  at  any 
time  "  between  the  10th  and  20th  of  Novem- 
ber" that  B  might  choose  to  call  for  them. 
It  was  held  that  a  demand  by  B  on  the  19th 
for  the  delivery  of  the  hogs  on  the  20th  of 
November  was  not  sufficient  under  the  con- 
tract. The  court  said  :  "  The  word  between, 
where  it  occurs  in  the  present  agreement,  does 
not  possess  any  technical  import.  It  must 
therefore  be  taken  in  the  sense  in  which  it  is 
used  in  ordinary  parlance;  and  that  being 
done,  the  intent  expressed  by  the  words  '  be- 
tween the  rolli  and  20th  '  seems  to  he  suffii  i'-ntlv 
plain  and  explicit.  To  say  that  the  words 
just  quoted  include  either  the  10th  or  20th 
would  be  equivalent  to  saying  that  the  month 
of  July  included  June  and  August,  because  it 
lay  between  them."  Cook  v.  (iray,  6  Ind.  335. 
See  also  the  title  Salks. 

Service  of  Process  (See  Encyc.  of  Plead- 
INO  and  Practice,  title  Skrvick  of  Proc- 
ess.)— Where  there  are  to  be  "  ten  days  be- 
tween the  day  of  service  and  the  first  day  of  the 
next  term,"  ten  clear  days  are  meant.  The 
court  said  :  "  The  clear  language  is  that  there 
must  be  ten  days  between  the  day  of  service  and 
the  first  day  of  the  term  to  which  the  notice 
in  returnable,  and  that  in  counting  that  time  we 
are  not  to  include  the  first  day  of  the  term. 


Time  betiveen  two  days  is  that  which  is  inter- 
mediate, without  computing  any  part  of  either 
of  those  days  to  make  the  same.  And  it  would 
do  great  violence  to  the  language  used  to  say 
that  ten  days  are  left  between  the  service  and 
the  term,  and  yet  count  one  of  those  days  to 
make  the  intermediate  time.  *  *  *  These  ten 
days  are  to  be  complete,  and  are  not  to  be 
added  to,  nor  diminished  by,  the  day  of  the 
acts  done,  nor  yet  by  the  first  day  of  the  term 
to  which  the  process  is  returnable."  Robin- 
son v.  Foster,  12  Iowa  186. 

A  Policy  of  Insurance  on  goods  to  be  shipped 
between  two  certain  days  does  not  cover  goods 
shipped  on  either  of  those  days.  Atkins  v. 
Boylston  F,  &  M.  Ins.  Co.,  5  Met.  (Mass.)  439. 

Priority  of  Mortgages. — In  a  contest  for  pri- 
ority as  between  a  mortgage  filed  for  record 
August  21,  1890,  and  a  claim  for  a  mechanic's 
lien  in  which  the  material  was  alleged  to  have 
been  delivered  "between  August  21,  1890,  and 
January  22,  1891,"  it  was  held  that  the  word 
between  excluded  the  21st,  from  which  it  re- 
sulted that  the  lien  of  the  mortgagee  was 
senior  and  superior  to  that  of  the  material 
man.  Weir  v.  Thomas,  44  Neb.  507,  wherein 
Noll  v.  Kenneally,  37  Neb.  885,  is  distin- 
guished. 

2.  See  Among,  vol.  2,  p.  308. 

Implies  but  Two  Parties. — A  testatrix,  in  the 
first  article  of  her  will,  devised  a  house  to  a 
niece  by  name;  in  the  second,  another  house 
to  two  grandnieces  by  name;  in  the  third,  she 
directed  that  any  deficiency  of  her  personal 
estate  should  be  made  up  by  money  advanced 
by  the  legatees,  naming  them,  "  in  propor- 
tion to  the  value  of  each  of  said  houses  ;"  in  the 
seventeenth,  she  devised  land  "  to  the  legatees 
heretofore  named  in  the  first  and  second  arti- 
cles *  *  *  to  be  equally  divided  between  said 
legatees."  It  was  held  that  under  the  devise 
in  the  last  article  the  niece  took  one-half  the 
land,  the  grandnieces  the  other.  The  court 
said:  "The  use  of  the  word  between,  strictly 
implying  but  two  parties  to  the  division,  is  a 
slight  circumstance  favoring  the  construction 
to  which  we  incline,  although  not  of  much 
weight  in  itself,  independently  of  the  other 
considerations  mentioned."  Haskell  v,  Sar- 
gent, 113  Mass.  341. 

Same. — In  Ihrie's  Estate,  162  Pa.  Stat.  372, 
the  court  said:  "The  word  between  refers 
properly  to  two,  and  not  more.  It  is  true  that 
it  is  not  (infrequently  used,  especially  by  the 
uneducated,  and  colloquially,  in  the  sense  of 
'  among,'  as  referring  to  more  than  two  ob- 
jects. But  that  admittedly  is  not  its  correct 
use.  The  presumption  is  in  favor  of  the 
proper  and  correct  use  of  words,  whether  tech- 
nical or  belonging  to  the  language  of  ordinary 
life.  If  we  rest  on  this  presumption  the  dis- 
tribution of  the  residuary  estate  into  two  parts 
was  right." 
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For  othor  Uses  of  the  word,  and  for  phrases  in  which  it  occurs,  see  the  note 
below.1 


Same— Two — Devise. — A  testator  devised  that 
his  estates  should  be  equally  divided  between 
his  two  sons,  and  at  their  death  to  be  equally  di- 
vided between  his  grandchildren.  The  sons  sur- 
vived him,  but  one  of  them  after  the  testator's 
death  died,  leaving  one  child,  the  surviving  son 
having  Four  children.  It  was  held  that  upon 
the  death  of  the  son  his  child  was  entitled  to  a 
moiety  of  the  estate  absolutely ;  that  the  other 
son  was  entitled  during  his  lifetime  to  the  in- 
come of  the  other  moiety,  which  at  his  death 
should  be  divided  equally  among  his  children. 
The  court  said  :  "  Had  he  intended  that  on  the 
death  of  one  of  his  sons  the  survivor  should 
have  the  income  of  the  whole  of  the  residue, 
and  the  child  or  children  of  the  decedent 
nothing  until  the  death  of  the  surviving  son, 
he  most  probably  would  have  said  so.  It  is 
equally  reasonable  to  presume  that  if  he  had 
intended  that  on  the  death  of  one  of  his  sons 
there  should  be  a  division  of  one-half  of  the 
residue  among  all  his  grandchildren  then  liv- 
ing, he  would  have  said  so.  He  surely  never 
intended  that  the  children  of  the  first  decedent 
should  not  only  be  deprived  of  the  benefit  of 
their  father's  share  of  the  income  by  his  death, 
but  of  all  benefit  of  his  estate  until  the  death  of 
their  uncle.  Nor  is  the  use  of  the  word  be- 
tween, in  this  will,  without  significance.  The 
language  is  'and  at  their  death  to  be  equally 
divided  between '  (not  among)  'my  grandchil- 
dren.' The  word  between  is  commonly  used  in 
reference  to  two  only,  and  there  is  some  evi- 
dence in  the  use  of  the  word  here  of  the  inten- 
tion to  divide  between  two  families  of  children. 
It  is  as  if  the  testator  had  said,  I  give  the  income 
of  the  residue  to  my  two  sons  for  life,  to  be 
equally  divided  between  them,  and  when  they 
die  the  principal  is  to  be  equally  divided  be- 
tween their  families  of  children."  Stouten- 
burgh  v.  Moore,  37  N.  J.  Eq.  63. 

Same — Not  Invariable. — A  testator  gave  to  the 
children  of  D.  a  part  of  his  residuary  estate,  to 
be  equally  divided  between  them  as  they  should 
respectively  become  of  age.  At  the  time  of 
making  the  will  and  of  the  testator's  death  D. 
had  two  children,  but  before  the  elder  cameof 
age  another  child  was  born.  It  was  held  that 
each  of  the  three  children  was  entitled  to  an 
equal  share,  and  that  a  contrary  intention 
could  not  be  inferred  from  the  testator's  use 
of  the  preposition  between.  Ward  v.  Tom- 
kins,  30  NT.  J.  Eq.  3. 

So  in  Myres  v.  Myres,  23  How.  Pr.  (N. 
Y.  Supreme  Ct.)  410,  it  is  said  :  "  It  is  sug- 
gested that  the  word  between,  as  used  in  this 
will,  has  a  different  signification  from  the 
word  'among;'  that  it  carries  an  idea  of  a 
division  into  two  parts,  whereas  '  among'  im- 
ports a  division  into  many  parts.  I  find,  how- 
ever, that  between  is  often  used  as  synonymous 
with  '  among,'  especially  when  employed  to 
convey  the  idea  of  division  or  separate  owner- 
ship of  property  held  in  common.  It  is  quite 
as  appropriate  to  say  that  property  is  to  be 
divided  between  A,  B,  and  C,  as  among  A,  B, 
and  C.  So  Webster  says,  'We  observe  that 
between  is  not  restricted  to  two;'  and  he  illus- 


trates thus  :  '  Twenty  proprietors  own  a  tract 
of  land  between  them.'  This  word  was  used 
in  several  of  the  cases  cited,  yet  it  was  not  re- 
garded as  at  all  influential  on  the  question  of 
construction." 

So  in  Lord  v.  Moore,  20  Conn.  122,  the 
testator  leaving  a  wife  and  four  children 
gave  the  income  of  the  residue  of  his  estate  to 
be  equally  divided  between  his  wife  and  chil- 
dren; it  was  held  that  the  wife  took  a  share 
of  the  income  equal  only  to  that  of  one  of  the 
children. 

1 .  Whether  a  Line  Running  between  Two  Points 
must  Be  Equidistant  from  the  Points. — A  testa- 
tor having  devised  his  plantation  to  his  two 
sons,  to  be  divided  between  them  by  a  line 
beginning  at  a  certain  point,  and  running  be- 
tween two  certain  points,  so  as  to  include  a 
given  number  of  acres  in  one  part,  it  was  held 
that  the  division  line  must  be  straight,  and 
that  it  was  erroneous  to  submit  to  the  jury, 
as  a  matter  of  fact,  what  the  intention  of  the 
testator  was;  the  interpretation  of  the  will  be- 
longed to  the  court.  The  court  said :  "  It  is 
alleged  that  '  between  the  house  and  barn ' 
means  a  point  between  these  two  places, 
equidistant  from  each ;  that  the  testator  in- 
tended this  by  using  them ;  and  for  the  pur- 
pose of  carrying  his  intention  into  effect  the 
line  of  division,  whether  straight  or  crooked, 
ought  to  pass  through  this  point.  But  as  this 
cannot  be  done  by  a  straight  line  commenc- 
ing at  any  part  of  Neely's  lane,  which  is  ex- 
pressly fixed  on  as  the  place  of  beginning, 
without  giving  James  more  than  one  hundred 
and  eighty  acres,  therefore  it  must  be  done 
by  a  crooked  line.  Now,  it  may  be  true  that 
the  word  between,  in  reference  to  a  division 
to  be  made  of  property  devised  or  bequeathed 
by  will,  is  used  almost  invariably,  perhaps,  to 
denote  that  equality  of  division  or  gift  is  in- 
tended, unless  the  context  show  otherwise. 
But  then  it  will  be  found  in  every  such  case 
that  it  was  used  for  the  very  purpose  of  estab- 
lishing equality  in  the  gift  among  the  donees, 
and  instead  of  creating  uncertainty  and  doubt, 
as  has  been  shown  would  be  the  case  here  if 
such  meaning  were  to  be  given  to  it,  it  fur- 
nishes a  guide  or  rule  for  making  the  division 
among  those  interested  that  cannot  be  mis- 
taken. It  may  also  be  observed  that  it  does 
not  appear  in  this  case  that  the  testator  aimed 
at  all  at  equality  in  directing  the  division." 
Brown  v.  Brown,  6  Watts  (Pa.)  54. 

Grant — Wagon  Way  between  Two  Dwellings. — 
A  grant  of  the  wagon  way  "  between  the 
houses  "  in  a  deed,  where  the  way  had  been 
described  as  extending  to  the  whole  depth 
of  the  lot,  will  not  be  confined  to  that  part  of 
the  way  which  lies  between  the  houses.  The 
court  said  :  "If  the  phrase  '  between  the  houses," 
*  *  *  used  in  the  description  of  the  alley, 
were  designed  as  a  strict  limitation  of  the  ex- 
tent of  the  grant,  the  position  is  sound.  But 
the  phrase,  it  is  obvious,  may  have  been  used 
either  by  way  of  limiting  the  grant,  or  as  a 
mere  description  of  the  thing  granted,  as  words 
of  limitation  or  of  description.  The  grant  of 
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BEVERAGE.    (See  also  the  title  INTOXICATING  LIQUORS.) — The  primary 
meaning  of  the  word  "  beverage  "  is  liquor  to  be  drunk ;  drink.1 
BEYOND. — See  note  2. 


the  use  of  '  the  wagon  alley  between  the  houses  ' 
will  include  the  whole  extent  of  the  alley,  and 
not  that  part  of  it  merely  lying  directly  be- 
tween the  buildings."  Dunn  v.  English,  23  N. 
J.  L.  126. 

Territory  between  Two  Rivers. — The  territory 
lying  between  two  rivers  is  the  whole  country 
from  their  sources  to  their  mouths;  and  if  no 
branch  of  either  of  them  has  acquired  the 
name,  exclusive  of  another,  the  main  branch 
to  its  source  must  be  considered  as  the  true 
river.  Doddridge  v.  Thompson,  9  Wheat. 
(U.S.)  470. 

Equally  to  be  Divided  between  Them. — See 
Equally;  and  the  title  Legacies  and  De- 
vises. 

Between  Them — Joint  Tenancy  or  Tenancy  In 

Common.  (See  also  the  title  Joint  Tenants 
and  Tenants  in  Common.) — Between,  in  a 
will,  constitutes  a  tenancy  in  common.  Thus 
in  Lashbrook  v.  Cock,  2  Meriv.  70,  where  a 
testator  devised  to  his  two  daughters  "all  his 
right  in  B.  and  C,  between  them,"  it  was  held 
that  the  daughters  took  as  tenants  in  common, 
and  not  as  joint  tenants.  See  also  Morley  v. 
Bird,  3  Ves.  Jr.  631 ;  Atty.-Gen.  v.  Fletcher, 
L.  R.  13  Eq.  128;  Perkins  v.  Baynton,  1  Bro. 
C.  C.  118;  Richardson  v.  Richardson,  14 
Sim.  526. 

Bridge  between  Two  Counties.  (See  also  the 
title*  Bridges;  Counties;  Highways.) — A 
statute  provided  that  where  a  bridge  was 
wholly  or  partly  between  two  counties  the 
councils  should  have  joint  jurisdiction  over 
it.  It  was  held  in  Harrold  v.  Simcoe  County 
Corp.,  18  U.  C.  C.  P.  9,  affirming  16  U.  C. 
C.  P.  43,  that  the  word  between  must  be  con- 
strued in  its  popular  sense,  and  that  where  a 
bridge  is  constructed  over  navigable  waters, 
and  connects  two  opposite  shores  lying  in 
■different  counties,  such  bridge  is  between  such 
two  counties,  and  they  are  jointly  answerable 
for  its  maintenance,  even  though  the  coun- 
ties, as  respectively  containing  the  townships 
between  the  shores  of  which  the  current  flows, 
reach  to  the  middle  of  the  water  and  are 
divided  only  by  the  invisible  untraceable  line 
called  medium  filum  aijuce. 

Between  Two  Days,  which  are  specified,  is, 
in  an  indictment,  an  inadequate  allegation  of 
the  time  when  the  offense  was  committed. 
1  Hish.  Critn.  Pro.,  I)  396.  But  see  U.  S.  v. 
Smith,  2  Mason  (U.  S.)  143.  See  Encyc.  of 
Pleading  and  Practice,  title  Indictment. 

Between  Points  within  tbe  State.  (See  also 
Within.) — A  statement  of  gross  earnings 
made  by  the  use  of  cars  "between  points 
within  the  state"  means  a  statement  only  of 
earnings  derived  from  the  use  of  the  cars  in 
transporting  passengers  who  both  get  on  and 
off  at  points  within  the  state.  The  court 
said:  "The  words  'between  points  within  the 
state'  are  not  apt  words  to  describe  the  cross- 
ing of  the  state  from  an  adjoining  state  on 
one  side  into  an  adjoining  state  on  another 
side;  nor  does  it  aptly  describe  the  act  of  go- 
ing from  a  point  within  the  state  to  a  point 


outside  thereof,  nor  from  a  point  outside  to  a 
point  within  the  state."  State  v.  Pullman's 
Palace  Car  Co.,  64  Wis.  99. 

An  Account  between  Two  Persons. — A  plea 
stating  that  an  "account  in  writing  was  made 
out  and  stated  between  this  defendant  and  A," 
does  not  allege  that  A  was  present  when  the 
account  was  made  out  and  stated,  or  that  he 
ever  saw  or  examined  it,  or,  in  short,  that  A 
and  the  defendant  "  made  up,  stated,  and 
settled  an  account  in  writing."  Meeker  v. 
Marsh,  1  N.  J.  Eq.  203. 

1.  Matter  of  Breslin,  45  Hun  (N.  Y.)  213, 
appeal  dismissed  107  N.  Y.  609.  In  that  case 
it  was  held  that  a  prohibition  against  the  sale 
of  intoxicating  liquors  on  Sunday  as  a  beverage 
was  aimed  at  the  bar  or  drinking  saloon  of  a 
hotel,  and  not  at  the  furnishing  of  guests  of 
the  hotel  with  liquor. 

Druggist.  (See  also  the  title  Druggists.) — 
In  Com.  v.  Mandeville,  142  Mass.  469,  it  was 
held  that  sales  of  liquor  to  be  used  as  a  beverage 
signify  sales  of  liquor  to  be  drunk  for  the  pleas- 
ure of  drinking,  as  distinguished  from  sales  of 
liquor  to  be  drunk  in  obedience  to  a  doctor's 
advice. 

An  information  charging  a  druggist  with 
the  sale  of  liquor  as  a  beverage  is  equivalent  to 
charging  that  the  liquor  was  sold  to  be  used 
as  a  beverage.  The  court  said  :  "The  statute 
prohibits  druggists  from  selling  any  fermented 
or  spirituous  liquor  to  any  person  '  to  be  used 
as  a  beverage;'  and  the  contention  of  the  coun- 
sel for  respondent  is  that  because  the  words 
'  to  be  used '  are  omitted  in  the  information 
it  fails  to  charge  the  offense  prohibited  ;  that 
these  words  form  part  of  the  description  of 
the  offense  contained  in  the  statute.  The  ques- 
tion therefore  is  whether  the  same  meaning  is 
conveyed  by  the  charge  that  Hinchman  sold 
to  Berger  one-half  pint  of  whiskey  as  a  bev- 
erage that  would  be  conveyed  by  the  charge 
that  Hinchman  sold  Berger  one-half  pint  of 

whiskey  to  be  used  as  a  beverage.  Worcester 

defines  beverage  as  follows  :  (1)  '  Liquor  to  be 
drank;  drink.'  Webster  defines  the  word  as 
(1)  '  Liquorfordrinking.'  If  therefore  Hinch- 
man sold  the  whiskey  to  Berger  as  a  beverage 
he  sold  it  to  him  to  be  drank,  that  is,  to  be 
used  as  a  drink.  The  expression  in  the  in- 
formation implies  the  same  thing  as  the  lan- 
guage used  in  the  statute,  and  covers  the 
statutory  offense."  People  r\  Hinchman,  75 
Mich.  587. 

2.  Filling  Waters.  —  Where  a  statute  prohib- 
ited the  filling  in  the  waters  of  a  port  beyond 
the  bulkhead  line,  it  was  held  that  the  prohibi- 
tion strongly  implied  that  the  filling  might 
be  done  up  to  the  bulkhead  line.  Williams 
v.  New  York,        N.  Y.  419. 

Beyond  the  Cause.  —  In  Crislip  v.  Cnin,  19 
W.  Va.  458,  the  court  said:  "There  is  a  dis- 
tinction between  the  act  ion  of  t  he  court  in  the 
cause,  which  the  court  has  no  right  to  take 
unless  nil  the  parties  are  before  it,  and  the  ac- 
tion of  the  court  beyond  the  cause.  If  any  of 
the  parties  to  the  suit  have  died,  the  cause 
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BEYOND  A  REASONABLE  DOUBT. — See  the  title  REASONABLE  DOUBT. 
BEYOND  THE  SEAS.    (For  a  full  treatment  of  this  subject,  see  the  title 

LIMITATION  of  Actions.)  in  England. — This  term  is  used  in  English  law  to 
describe  the  situation  of  persons  beyond  the  jurisdiction  of  the  court.  As 
used  in  statutes  of  limitation,  excepting  persons  "beyond  the  seas"  from  the 
operation  of  the  statute,  the  time  during  which  they  are  out  of  their  jurisdic- 
tion not  being  reckoned  asa  portion  of  the  time  limited  for  bringing  an  action, 
the  term  has  received  frequent  construction.  In  England,  before  the  union, 
the  meaning  of  the  expression  was  "out  of  the  realm  of  England."  After  the 
union,  Ireland  was  held  "  beyond  the  seas  "  within  the  meaning  of  the  statute.1 
But  now,  by  statute,2  no  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  nor  any  island  adjacent  to  it  forming  a  part  of  the  English  dominion, 
is  to  be  regarded  as  "  beyond  the  seas." 

In  the  United  states,  notwithstanding  its  geographical  inappropriateness,  the 
term  has  been  .frequently  used  in  the  provisos  of  statutes  of  limitation, 
and  the  courts  of  the  several  jurisdictions  are  at  variance  as  to  its  meaning. 
Thus,  by  one  line  of  decisions,  the  words  have  been  held  to  mean  "  without 
the  limits  of  the  jurisdiction  of  the  state  in  which  the  statute  was 
enacted."3    On  the  other  hand,  they  have  been  held  to  mean  "without 


must  be  revived  before  the  court  can  take 
any  action  in  the  cause.  By  action  of  the 
court  beyond  the  cause  I  mean  those  measures 
which  are  necessary  for  the  execution  of  a 
decree  which  has  been  pronounced,  and 
which  are  properly  to  be  regarded  as  adopted 
not  in  but  beyond  the  cause,  as  founded  on  the 
decree  itself  without  respect  to  the  relief  to 
which  the  party  was  primarily  entitled  upon 
the  merits  of  the  case.  This  kind  of  action 
beyond  the  cause  may  be  had  either  before  a 
final  decree,  as  in  this  case,  or  after  a  final  de- 
cree. This  distinction  is  pointed  out  by  Judge 
Baldwin  in  the  case  of  Cocke  v.  Gilpin,  I  Rob. 
28,  and  has  been  recognized  as  a  correct  dis- 
tinction by  this  court  heretofore." 

Beyond  the  Life  of  the  Offender,  as  the  limita- 
tion of  the  period  of  forfeiture,  means  that  the 
proceedings  for  condemnation  and  sale  shall 
not  affect  the  ownership  of  the  property  after 
the  termination  of  the  offender's  natural  life. 
Wallach  v.  Van  Riswick,  92  U.  S.  209. 

Beyond  the  Cape  of  Good  Hope. — These  terms, 
in  an  act  regulating  duties  on  imports,  are 
employed  as  descriptive  of  the  locality  of  cer- 
tain countries,  not  their  relative  position  with 
respect  to  ports  of  import.  They  are  equiv- 
alent to  "  east  of  the  cape,"  and  indicate  the 
locality  of  certain  countries  with  reference  to 
the  position  of  the  law-makers  at  the  national 
capital.  Hadden  v.  Collector,  5  Wall.  (U. 
S.)  113. 

1.  Lane  v.  Bennett,  1  M.  &  W.  70. 

2.  3  and  4  Wm.  IV.,  c.  27. 

3.  United  States. — Ferris  v.  Williams,  1 
Cranch  (C.  C.)  475;  Suckley  v.  Slade,  5 
Cranch  (C.  C.)  617;  Rhodes  v.  Bell,  2  How. 
(U.  S.)  405;  Alexandria  Bank  v .  Dyer,  14 
Pet.  (U.  S.)  145,  on  construing  the  Mary- 
land statute ;  Piatt  v.  Vattier,  1  McLean 
(U.  S.)  157,  on  the  Ohio  statute;  Faw  v. 
Roberdeau,  3  Cranch  (U.  S.)  177 ;  Murray 
v.  Baker,  3  Wheat.  (U.  S.)  545,  on  the 
Georgia  statute;  Shelby  v.  Guy,  11  Wheat. 
(U.  S.)  368,  on  the  Tennessee  statute.  In 
this  last  case  the  court  said:  "It  was  this 


consideration,  as  well  as  the  obvious  absurdity 
of  applying  the  terms  'beyond  seas'  in  their 
literal  signification,  that  induced  this  court, 
and  has  induced  so  many  state  courts,  to  give 
it  the  meaning  of  '  beyond  the  common- 
wealth.' " 

In  Davie  v.  Briggs,  97  U.  S.  637,  a  case  on 
the  North  Carolina  statute,  the  court  say, 
quoting-  Green  v.  Neal,  6  Pet.  (U.  S.)  291: 
"  But  suppose  the  same  question  should  be 
brought  before  this  court  from  a  state  where 
the  construction  of  the  same  words  had  been, 
long  settled  to  mean  literally  '  beyond  seas,' 
would  not  this  court  conform  to  it?"  The 
question  was  answered  by  saying  that  "  an 
adherence  by  the  federal  courts  to  the  expo- 
sition of  the  local  law,  as  given  by  the  courts 
of  the  state,  will  greatly  tend  to  preserve  har- 
mony in  the  exercise  of  the  judicial  power  in 
the  state  and  federal  tribunals."  The  decision 
in  this  case  was  founded  in  fact  on  such  an 
interpretation,  following  the  North  Carolina 
cases. 

Alabama. — Thomason  v.  Odum,  23  Ala, 
486;  Smith  v.  Bond,  8  Ala.  390. 

Arkansas. — Wakefield  v.  Smart,  8  Ark. 
489;  Field  v.  Dickinson,  3  Ark.  409. 

Connecticut. — Hatch  v.  Spofford,  24  Conn. 
432- 

Florida. — Keech  v.  Enriquez,  28  Fla.  597. 
Georgia. — Denham Holeman,  26  Ga.  182. 
Indiana. — Stephenson  v.   Doe,   8  Blackf. 
(Ind.)  515. 

Maryland. — Brent  v.  Tasker,  1  Har.  &  M. 
(Md.)  89;  Pancoast  v.  Addison,  1  Har.  & 
J.  (Md.)  353. 

Michigan. — Campbell  v.  White,  22  Mich. 
178. 

New  Hampshire. — Galusha  v.  Cobleigh,  13 
N.  H.  86;  Ward  v.  Cole,  32  N.  H.  452. 

Ohio. — Richardson  v.  Richardson,  6  Ohio- 
126;  West  v.  Pickesimer,  7  Ohio  235  (pt.  2); 
Smith  v.  Bartram,  11  Ohio  St.  691. 

South  Carolina. — Forbe  v.  Foot,  2  McCord 
L.  (S.  Car.)  333,  13  Am.  Dec.  732. 

Vermont.— Hall  v.  Nasmith,  28  Vt.  791. 
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the  limits  of  the  United  States."1 

BIAS.  (See  also  the  titles  JURY  AND  JURY  TRIAL;  JUDGE;  VERDICT; 
WITNESSES.) — "Bias"  is  a  leaning  of  the  mind;  inclination;  prepossession; 
propensity  towards  an  object,  not  leaving  the  mind  indifferent.* 


1.  Illinois. — Mason  v.  Johnson,  24  111.  159. 
Iowa. —  Darling   v.    Meachum,  2  Greene 

(Iowa)  602. 

Missouri. — Marvin  v.  Bates,  13  Mo.  217; 
Fackler  v.  Fackler,  14  Mo.  433;  Keeton 
v.  Keeton,  20  Mo.  543,  overruling  Shreve  v. 
Whittlesey,  7  Mo.  473;  Bedford  v.  Bradford, 
8  Mo.  233. 

North  Carolina. — Davie  v.  Briggs,  97  U.  S. 
637,  construing  North  Carolina  statute ;  State 
v.  Harris,  71  N.  Car.  176. 

Pennsylvania . — Ward  v.  Ilallam,  2  Dall. 
(Pa.)  217,  1  Yeates  (Pa.)  331  ;  Gonder  v.  Es- 
tabrook,  33  Pa.  St.  375,  Thurston  v.  Fisher,  9 
S.  &  R.  (Pa.)  291  ;  Kline  v.  Kline,  20  Pa.  St. 
5°9- 

Foreigners.  (See  also  the  title  Limitation 
of  Actions.) — In  Wakefield  v.  Smart,  8  Ark. 
489,  the  expression  "beyond  the  seas"  was 
held  to  apply  to  foreigners  who  had  never 
been  within  the  jurisdiction  of  the  state.  See 
also  Alexander  v.  Burnet,  5  Rich.  L.  (S.  Car.) 
201  ;  Field  V.  Dickinson,  3  Ark.  409. 

The  exception  inured  to  the  benefit  of  for- 
eigners.   Keech  v.  Enriquez,  28  Fla.  597. 

In  Whitney  v.  Goddard,  20  Pick.  (Mass.) 
304,  32  Am.  Dec.  216,  it  was  held  that  the 
words  "  b&yond  sea,  without  any  of  the  United 
States,"  do  not  apply  to  a  citizen  of  another 
state,  who  has  never  been  in  the  state  of  Massa- 
chusetts. Such  a  citizen  is  therefore  not  with- 
in the  exception  of  the  statute  of  limitations 
of  1786,  c.  52,  §  4. 

Nonaccesa. — See  the  title  Bastardy,  vol.  3, 
p.  871. 

2.  Webster's  Diet.,  quoted  in  Withers  v. 
State,  30  Tex.  App,  383 ;  State  v.  Barton,  71 
Mo.  296. 

Jury  and  Jury  Trial. — Mas  is  that  which 
sways  the  mind  towards  one  opinion  rather 
than  another.  Therefore  a  juror  is  binned  when 
from  any  cause  or  influence  he  is  inclined 
towards  one  party  to  the  action  rather  than 
the  other;  or  when,  in  a  criminal  case,  he  is 
inclined  to  convict  rather  than  to  acquit,  or 
vice  versa.    Olive  v.  State,  n  Neb.  23. 

Same—  Common  Acceptation  Adopted.  —  In 
Withers  7'.  State,  30  Tex.  App.  383,  the  court 
said:  "One  of  the  causes  for  challenge  pro- 
vided by  the  statute  of  this  state  is  that  the 
proffered  juror  '  has  a  bias  or  prejudice  in 
favor  of  or  against  the  defendant.'  Code 
Crim.  Pro.,  art.  636,  BUbd,  12.  'A  bias  in 
favor  of  a  defendant  is  as  much  a  cause  for 
challenge  as  a  prejudice  against  him.'  Mr. 
Webster  defines  the  word  bias  as  follows:  'A 
leaning  of  tin-  mind;  propensity  towards  an 
object,  not  leaving  the  mind  Indifferent;  in- 
clination; prepossession;  bent.'  I'ierson  v. 
State,  18  Tex.  App.  =;-*(.  It  has  no  definition 
in  our  codes;  therefore  the  above,  being  the 
common  acceptation  and  usual  meaning  of 
the  word,  is  applicable  to  the  statute  quoted 

from  the  Criminal  Procedure." 

Same  -  Preconceived  and  Expronned  Opinion  — 


In  Hudgins  v.  State,  2  Ga.  176,  the  court 
said:  "The  inquiry  put  to  the  juror  was: 
'Have  you  any  bias  or  prejudice  resting  on 
your  mind,  either  for  or  against  the  prisoner 
at  the  bar?'  Consult  the  most  approved 
lexicographers  and  standard  writers  in  our 
language.  Bias  is  defined  to  be  '  anything 
which  turns  a  man  to  a  particular  course  ;  pro- 
pension  ;  inclination.'  Prejudice  is  rendered 
'  prepossession  ;  judgment  formed  beforehand, 
without  examination.'  And  is  not  that  man 
whose  opinion  is  both  preconceived  and  ex- 
pressed inclined  already  to  that  side  ?  And  is 
not  some  evidence  necessary  before  these  im- 
pressions can  be  removed  and  his  mind  re- 
stored to  the  straight  line  of  indifference  ? 
Is  it  a  perpendicular,  ready  to  fall  on  either 
side,  according  as  the  weight  of  the  proof 
may  lodge  ?  " 

Same — Trial — Fixed  Opinion. — Where  a  juror 
said  that  he  had  a  fixed  opinion  it  was  held 
that  this  amounted  to  bias  or  prejudice  for  or 
against  the  prisoner.  The  court  said :  "  If 
fixed  opinion  be  not  a  bias  of  mind,  I  would 
like  to  hear  a  full,  satisfactory  definition  of  the 
word  bias.  Lexicographers  define  it  '  a  lean- 
ing of  the  mind  ;  a  prepossession.'  "  Maddox 
v.  State,  32  Ga.  587. 

Same — Actual  and  Implied  Bias. — In  Block  v. 
State,  100  Ind.  362,  the  court  said:  "The 
bias  which  disqualifies  a  juror  is  of  two  kinds, 
'actual  bias '  and  'implied  bias.'  Actual, 
where  a  real  bias  for  or  against  one  of  the 
parties  exists.  Implied,  where  the  relations 
which  the  juror  sustains  to  one  of  the  parties 
are  such  as  to  raise  a  presumption  of  bias  in 
his  favor.  Actual  bias  is  inferred  from  the 
simple  use  of  the  word  bias  as  a  term  in  legal 
phraseology,  and  hence  the  Mas  declared  by 
section  1793  of  the  Criminal  Code  to  be  a 
cause  for  challenge  to  a  juror  plainly  has 
reference,  primarily,  to  actual  bias.  Implied 
bias  has  not  therefore  been  made  a  principal 
cause  for  challenge  by  our  statute,  but  con- 
tinues to  belong  to  that  class  of  objections  to 
a  juror  which  at  common  law  could  only  be 
made  available  by  a  challenge  to  the  favor. 
Collier  7*.  Vason,  12  Ga.  440." 

Same-  South  Dakota. — The  word  bias,  as  used 
in  subdivisions  6,  7,  section  5040,  Comp.  Laws, 
in  reference  to  the  disqualification  of  a  juror 
to  sit  in  a  case,  means  such  a  leaning  of  the 
mind  or  propensity  towards  an  object  as 
does  not  leave  the  mind  Indifferent,  but  shows 
that  it  is  under  ail  influence  which  sways  it  to 
one  side,  and  will  tend  to  prevent  the  juror 
from  deciding  the  case  according  to  the  evi- 
dence. Haugen  v.  Chicago,  etc.,  R.  Co.,  3 
S.  Dak.  394, 

Same — "  Bias  "  DlstlnRulshod  from  "  Prejudice." 
— "Mas  and  'prejudice'  are  not  synonymous 
terms.  Webster  defines  these  words  as  fol- 
lows: '  Prejudice,  to  prepossess  with  unexam- 
ined opinions,  or  opinions  formed  without 
due  know  ledge  of  the  facts  and  circumstances 
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BIBLE. — See  the  titles  Hearsay  Evidence  ;  Pedigree. 


attending  the  question;  to  bias  the  mind  by- 
hasty  and  incorrect  notions,  and  give  it  an 
unreasonable  bent  to  one  side  or  other  of  a 
cause.  mux,  a  leaning  of  the  mind ;  inclina- 
tion ;  prepossession ;  propensity  towards  an 
object,  not  leaving  the  mind  indifferent.' " 
State  v.  Barton,  71  Mo.  296. 

In  Willis  v.  State,  12  Ga.  444,  the  court,  by 
Nisbet,  J.,  says:  "A  disqualifying  preju- 
dice, then,  is  a  judgment  or  opinion  as  to 
the  guilt  or  innocence  of  a  criminal  of  the 
crime  with  which  he  is  charged,  no  matter 
how  attained.  It  ought  to  be  a  fixed  opin- 
ion, a  present  conviction  of  the  mind,  not  an 
indistinct  floating  impression.  Bias  is  not 
synonymous  with  prejudice,  and  by  the  use 
of  this  word  the  legislature  intended  to  de- 
scribe another  and  somewhat  different  ground 
of  disqualification.  A  man  cannot  be  prej- 
udiced against  another  without  being  biased 
against  him;  but  he  may  be  biased  without 
being  prejudiced.  I  find  no  definition  of  bias 
more  satisfactory  than  the  following  by  Bou- 
vier:  'A  particular  influential  power  which 
sways  the  judgment;  the  inclination  of  the 
mind  towards  a  particular  object.'    It  is  not 


to  be  supposed  that  the  legislature  expected 
to  secure  in  the  juror  a  state  of  mind  abso- 
lutely free  from  all  inclination  to  one  side  or 
the  other.  This  would  be  expecting  what  in 
many  instances  could  not  be  attained.  But  they 
did  intend  to  exclude  from  the  jury  box  every 
man  who  could  not  bring  to  the  hearing  of  the 
case  a  mind  fully  open  to  any  conviction  which 
evidence  might  produce;  a  moral  and  intel- 
lectual capacity  to  decide  according  to  the 
evidence  delivered  upon  oath.  I  cannot  say 
that  such  capacity  may  not  exist  when  there 
is  some  leaning,  before  the  evidence  is  heard, 
to  the  one  side  or  the  other.  Practical  tests 
were  what  it  was  the  purpose  of  the  legisla- 
ture to  apply.  And  they  have  declared,  ac- 
cording to  the  views  thus  given  of  bias  and 
prejudice,  that  if  a  juror  has  formed  a  judg- 
ment for  or  against  the  prisoner  before  the 
evidence  is  heard  on  the  trial,  and  entertains 
that  judgment  at  the  trial,  he  shall  not  try  his 
cause;  and  further,  that  if  he  is  under  such 
an  influence  as  so  sways  his  mind  to  the  one 
side  or  the  other  as  to  prevent  his  deciding 
the  cause  according  to  the  evidence,  that  then, 
also  he  is  incompetent." 
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By  Charles  Sumner  Lobingier,  M.A.,  LL.M. 

I.  Introductory:  Scope  of  Article,  15. 
II.  Legal  Status  of  the  Bicycle  on  the  Highway,  16. 

1.  Present  Doctrine,  16. 

2.  Devclopmetit  of  the  Doctrine,  17. 

ILL  Use  of  Highway,  18. 

1.  Right  to  Safe  Roads,  18. 

2.  Riding  on  Sidewalks,  20. 

3.  Riding  on  Bridges,  23. 

4.  Riding  on  Car  Tracks,  24. 

5.  Leaving  Wheel  hi  Street,  25. 

6.  Meeting  Other  Travelers,  25. 

7.  Overtaking  and  Passing,  28. 

8.  Frightening  Horses,  28. 

9.  Duty  to  Use  Moderate  Speed,  29. 

10.  Duty  to  Use  Bells  and  Lamps,  29. 

1 1 .  Payment  of  Toll,  30. 

IV.  The  Bicycle  as  Property,  30. 

1.  Transportation,  30. 

2.  Taxation,  31. 

V.  The  Bicycle  and  Insurance,  32. 

CROSS-RKFKKEXCES. 

For  other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject,  see  the 
titles  ACCIDENT  INSURANCE,  vol.  i,  p.  284;  BAGGAGE,  vol.  3,  p.  528; 
CONTRIBUTORY  NEGLIGENCE;  COUNTIES;  HIGHWAYS;  LAW  OF 
THE  ROAD;  MUNICIPAL  CORPORATIONS ;  NEGLIGENCE;  POLICE 
PO  WER ;  STREETS  AND  SIDEWALKS  ;  SUN  DA  Y. 

I.  Introductory  i  Scope  of  Article  introductory. — The  bicycle  became  a 
subject  of  litigation  and  began  to  figure  in  the  courts  very  early  in  its  history. 
While  it  did  not  come  into  use  much  before  1875,1  a  case  involving  it2  was 
before  the  English  King's  Bench  in  1879;  and  its  predecessor,  the  velocipede, 
was  the  subject  of  a  reported  decision3  as  early  as  1870.  In  the  comparatively 
brief  interval  since  then  the  number  of  bicycle  cases  has  become  quite  large, 
and  the  list  is  rapidly  increasing. 

Scope  of  Article. — It  is  the  design  of  the  following  pages  to  collate  these 
adjudications,  and  also  to  present  a  full  compendium  of  the  law  pertaining  to 
the  rights,  duties,  and  liabilities  of  wheelmen  and  to  their  peculiar  piece  of 
property;  such  a  collection  of  rides  as  will  prove  to  be  of  practical  impor- 
tance in  the  evcry-day  use  of  the  bicycle.  But  in  order  to  accomplish  this 
it  will  be  necessary  to  include  more  than  strictly  bicycle  cases.     For  the  law 

1.  Geigert>.Perkiomen,etC.,TurnpikeRoad,        2   Tnvlor  r •.  (icxxlwin,  4  Q.  B.  Div.  228. 
167  Pa.  St.  582.  S.  Reg.  V,  Hummer,  30  V.  C.  Q^.  B.  41. 
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of  the  wheel  is  not  sui  generis;  it  is  mainly  an  application  of  old  and  well- 
settled  principles  to  new  conditions.  And  many  questions  which  arise  in 
reference  to  the  bicycle,  but  upon  which  no  decision  directly  involving  it  is 
available,  may  be  solved  by  the  aid  of  authorities  pertaining  to  instruments 
whose  legal  status  is  similar. 

II.  Legal  Status  of  the  Bicycle  on  the  Highway — 1.  Present  Doctrine — 
Deemed  a  Carriage  or  Vehicle. — It  is  now  well  established,  either  by  judicial  decision 
or  by  statute,  that  in  legal  contemplation  the  bicycle  is  to  be  regarded  as  a 
carriage  or  vehicle.1  Particularly  in  relation  to  its  use  on  the  highway,  the 
bicycle  is  entitled  to  the  same  privileges2  and  subject  to  the  same  burdens3 
as  other  vehicles. 


See  also  Reg.  v.  Mathias,  2  F.  &  F.  570,  for 
an  early  case  involving  an  instrument  some- 
what similar. 

X.  The  Bicycle  Is  a  Carriage  or  Vehicle — Eng- 
land.— Taylor  v.  Goodwin,  4       B.  Div.  228. 

Canada. — Reg.  v.  Justin,  24  Ont.  Rep. 
327- 

Indiana. — Holland  v.  Bartch,  120  Ind.  46; 
Mercer  v.  Corbin,  117  Ind.  450,  citing  2  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  191. 

Kansas. — Swift  v.  Topeka,  43  Kan.  671, 
citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  191. 

Louisiana. — Acts  1890,  No.  13,  p.  10. 
Michigan. — Myers  v.  Hinds  (Mich.  1896),  68 
N.  W.  Rep.  156. 

Minnesota. — Thompson  v.  Dodge,  58  Minn. 

555- 

New  York. — Laws  1887,  c.  705. 

Pennsylvania. — Act  of  1889,  P.  L.  44; 
Geiger  v.  Perkiomen,  etc.,  Turnpike  Road,  167 
Pa.  St.  582;  Lacy  v.  Winn,  4  Pa.  Dist.  Rep. 
409. 

Rhode  Island. — State  v.  Collins,  16  R.  I.  371. 

2.  Privileges. — Holland  v.  Bartch,  120  Ind. 
46,  the  court  saying:  "Although  but  few 
courts  have  passed  upon  and  defined  the 
rights  of  persons  riding  upon  and  propelling 
or  driving  bicycles,  yet  such  as  have  unani- 
mously place  them  upon  an  equality  and  gov- 
erned by  the  same  rule  as  persons  riding  or 
driving  any  other  vehicle  or  carriage,  and 
we  think  this  the  proper  rule  to  adopt.  Al- 
though the  use  of  the  bicycle  for  the  purpose 
of  locomotion  and  travel  is  quite  modern, 
yet  it  is  a  vehicle  of  great  convenience,  and 
its  use  is  becoming  quite  common.  While 
traveling  upon  the  highways  by  means  of 
horses  has  been  in  vogue  much  longer  and 
is  more  universal  at  present  than  by  means 
of  bicycles,  yet  persons  traveling  by  means  of 
horses  have  no  superior  rights  to  those  travel- 
ing upon  the  highway  by  improved  methods 
of  travel  which  are  adapted  to  and  consistent 
with  the  proper  use  of  the  highway."  See 
also  Thompson  v.  Dodge,  58  Minn.  555;  Lacy 
v.  Winn,  4  Pa.  Dist.  Rep.  409. 

3.  Burdens. — Taylor  v.  Goodwin,  4  B. 
Div.  228,  is  the  earliest  and  leading  bicycle 
case.  The  appellant,  a  wheelman,  had  been 
convicted  under  the  English  statute  which 
prohibits  the  furious  driving  of  a  carriage  on 
the  highway.  His  counsel  contended:  "A 
bicycle  is  not  a  'carriage'  within  the  mean- 
ing of  the  act,  nor  can  it  be  said  to  be  '  driven  ' 
in  the  ordinary  sense  of  the  term.  Bicycles 


were  unknown  when  the  act  was  passed.  The 
act  refers  to  carriages  drawn  by  horses  or 
other  animals.  See  the  preamble  and  sections 
24  and  76.  A  person  is  neve-  said  to  '  drive  ' 
a  bicycle.  The  fact  that  a  Dicycle  has  wheels 
does  not  make  it  a  carriage.  A  bath  chair  or 
a  wheelbarrow  would  not  be  a  carriage  within 
the  act.  It  would  be  far  too  wide  a  construc- 
tion to  hold  that  every  apparatus  by  which  a 
man  is  carried  is  a  '  carriage.'  Wheeled 
skates  would  be  a  carriage  under  such  a  con- 
struction." In  support  of  this  contention 
Reg.  v.  Bacon,  22  L.  T.  627;  Williams  v. 
Evans,  1  Exch.  Div.  277;  Reg.  v.  Mathias, 
2  F.  &  F.  570,  were  cited.  But  the  court 
rejected  this  view;  Mellor,  J.,  saying:  "I 
am  of  opinion  that  the  decision  of  the 
magistrates  was  right.  The  words  of  the  sec- 
tion are,  '  If  any  person  riding  any  horse  or 
beast,  or  driving  any  sort  of  carriage,  shall 
ride  or  drive  the  same  furiously,  so  as  to  en- 
danger the  life  or  limb  of  any  passenger.' 
The  expressions  used  are  as  wide  as  possible. 
It  may  be  that  bicycles  were  unknown  at  the 
time  when  the  act  passed,  but  the  legislature 
clearly  desired  to  prohibit  the  use  of  any  sort 
of  carriage  in  a  manner  dangerous  to  the  life 
or  limb  of  any  passenger.  The  question  is, 
whether  a  bicycle  is  a  carriage  within  the 
meaning  of  the  act.  I  think  the  word  '  car- 
riage '  is  large  enough  to  include  a  machine 
such  as  a  bicycle,  which  carries  the  person 
who  gets  upon  it,  and  I  think  that  such  person 
may  be  said  to  '  drive  '  it.  He  guides  as  well 
as  propels  it,  and  maybe  said  to  drive  it  as  an 
engine  driver  is  said  to  drive  an  engine.  The 
furious  driving  of  a  bicycle  is  clearly  with- 
in the  mischief  of  the  section,  and  seems 
to  me  to  be  within  the  meaning  of  the  words, 
giving  them  a  reasonable  construction." 
Lush,  J.,  added:  "I  am  of  the  same  opin- 
ion. The  mischief  intended  to  be  guarded 
against  was  the  propulsion  of  any  vehicle  so 
as  to  endanger  the  lives  or  limbs  of  the  pas- 
sers-by. It  is  quite  immaterial  what  the  mo- 
tive power  may  be.  Although  bicycles  were 
unknown  at  the  time  when  the  act  passed,  it 
is  clear  that  the  intention  was  to  use  words 
large  enough  to  comprehend  any  kind  of 
vehicle  which  might  be  propelled  at  such  a 
speed  as  to  be  dangerous."  See  also  Mercer 
v.  Corbin,  117  Ind.  450;  Myers  v.  Hinds 
(Mich.  1896),  68  N.  W.  Rep.  156;  Geiger  v. 
Perkiomen,  etc.,  Turnpike  Road,  167  Pa.  St. 
582;  State  v.  Collins,  16  R.  I.  371;  Reg.  v. 
Justin,  24  Ont.  Rep.  327. 
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Modifications  of  Rule. — There  have  been  some  modifications  of  this  general 
rule.  A  bicycle  has  been  declared  not  to  be  a  vehicle  within  the  meaning  of 
an  insurance  policy  1  and  of  a  statute  authorizing  the  collection  of  tolls,2 
and  in  its  use  on  sidewalks  it  has  been  treated  differently  from  the  ordinary 
vehicle;3  but  the  great  weight  of  authority  is  in  accordance  with  the  doctrine 
above  stated. 

English  Statute — "Locomotive" — Tricycle. — A  tricycle,  capable  of  propulsion  by 
the  rider  or  by  steam  power,  either  independently  or  as  an  auxiliary,  is  a 
"locomotive"  within  the  meaning  of  certain  English  statutes  regulating  the 
use  of  the  highway,  though  its  passage  is  not  marked  by  the  escape  of  steam 
or  smoke,  or  by  any  other  feature  which  would  frighten  horses  or  make  it 
dangerous  to  the  public.4 

Pennsylvania  statute. — But  riding  a  bicycle  is  not  equivalent  to  riding  or 
driving  "  a  horse  or  any  other  animal "  within  the  terms  of  a  Pennsylvania 
statute.5 

2.  Development  of  the  Doctrine. — But  while  the  rights  of  the  wheelman  have 
now  been  placed  on  a  par  with  those  of  other  travelers  by  private  conveyance, 
this  result  has  been  attained  only  after  persistent  effort.  The  wheelman  has 
won  his  way  to  legal  equality  with  difficulty  and  in  the  face  of  a  hostile 
public  sentiment,  reflected  in  legislation  and  sanctioned  by  judicial  authority.6 

Municipal  Ordinance. — Thus  in  1880  the  park  commissioners  of  New  York 
city  adopted  an  ordinance  declaring  that  neither  bicycles  nor  tricycles 
would  be  allowed  in  the  parks  under  their  control,  and  their  action  was 
sustained  by  the  courts  as  reasonable  and  valid.7 


1.  Insurance  Policy. — See  a  Scotch  case  no- 
ticed in  the  Law  Times,  July  11,  1896,  p.  252. 

2.  Tolls  — Williams  v.  Ellis,  5  Q.  B.  Div. 
175.  But  this  is  contrary  to  Geiger  v.  Perkio- 
men,  etc.,  Turnpike  Road,  167  Pa.  St.  582. 

3.  Lechner  v.  Town  of  Newark,  editorially 
reviewed  in  24  L.  A.  W.  Bulletin  629  (Novem- 
ber 13,  1896). 

4.  English  Statute  —  Tricycle  Held  to  Be  a 
"  Locomotive." — Parkyns  v.  Preist,  7  Qj  B. 
Div.  313.  Lord  Coleridge,  in  the  opinion, 
after  reviewing  the  testimony  descriptive  of 
the  machine,  says:  "  It  seems  scarcely  neces- 
sary to  do  more  than  to  read  this  description, 
in  order  to  show  that  the  tricycle  in  question 
comes  within  the  words  of  the  above  statutes 
as  being  'a  locomotive  propelled  by  steam,  or 
any  other  than  animal  power.'  It  cannot  be 
less  within  this  description  because  it  is  capa- 
ble of  propulsion  in  the  ordinary  way  by  the 
foot  of  the  rider,  it  being  expressly  found  in 
the  case  that  the  steam  power  was  sufficiently 
powerful  to  move  it  if  desired  without  the  foot 
motion.  It  was  argued,  however,  on  behalf  of 
the  appellant,  that  such  a  machine  could  not 
have  been  within  the  contemplation  of  the 
framers  of  the  statutes  in  question,  which  ap- 
parently were  intended  to  be  directed  against 
the  use  of  locomotives  larger  in  size  and  heavier 
in  weight,  and  therefore  more  dangerous  to 
persons  using  the  public  highway,  than  the 
locomotive  in  question.  It  is  probable  that 
the  statutes  in  question  were  not  pointed 
against  the  specific  form  of  locomotive  which 
is  described  in  this  case.  Indeed,  such  a  loco- 
motive was  not  known  when  they  were  passed, 
and  possibly  not  contemplated.  As,  however, 
it  comes  within  the  very  words  of  the  statutes, 
it  seems  to  us  that  we  cannot,  upon  any  true 

4C.  of  L.— 2  1 


ground  of  construction,  exclude  it  from  their 
operation  ;  and  it  may  be  observed  that  even 
if  the  fullest  scope  be  given  to  this  argument, 
Mr.  Bateman's  explanation  that  the  principle 
of  the  invention  was  capable  of  extension  to 
larger  carriages  would  show  that  a  locomo- 
tive similar  in  construction  and  principle  to 
that  which  is  the  subject-matter  of  this  case 
might,  by  reason  of  its  size  and  power,  become 
much  more  dangerous;  and,  if  this  be  so,  the 
question  to  be  considered  in  each  case  would 
not  be  whether  the  locomotive  in  question 
properly  came  within  the  language  of  the 
statutes,  but  whether,  by  reason  of  the  size 
or  weight  of  the  particular  machine,  it  came 
within  the  mischief  supposed  to  be  contem- 
plated, which  shows  that  such  an  argument  is 
vicious." 

6.  Com.  v.  Forrest,  3  Pa.  Dist.  Rep.  797. 

6.  See  a  discussion  of  this  point  by  Clem- 
entson  in  his  Road  Rights  and  Liabilities  of 
Wheelmen  (1895),  pp.  vi,  vii. 

7.  Ordinance  Excluding  Bicycles  from  Parks. 
— Matter  of  Wright,  29  Hun  (N.  Y.)  357, 
where,  after  reviewing  authorities  as  to  the 
powers  of  municipal  bodies,  the  court  ob- 
serves: "These  authorities  seem  to  me  amply 
to  sustain  the  proposition  thai  the  ordinance 
in  question  was  within  the  discretionary 
power  of  the  park  commissioners,  and  thai  the 
court  cannot  say,  as  matter  of  law  or  fact,  that 
it  Is  unreasonable.  On  the  argument  much 
stress  was  laid  upon  the  fact  that  bicycles  are 
admitted  In  I'airmoimt  Park,  Philadelphia,  in 
the  streets  of  Boston  ami  London,  and  other 
places.  Precisely  what  the  powers  are  of  the 
authorities  in  those  cities  over  their  public 
parks  and  st reets  does  not  appear  from  any- 
thing in  the  case.    If  they  have  the  sume 
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In  North  Carolina  a  statute  was  passed  in  1885  1  prohibiting  the  use  of 
bicycles  on  a  certain  road  without  the  express  permission  of  the  road  superin- 
tendent,  and  this  legislation  was  upheld  as  constitutional.2 

Present  Tendency  of  Courts  and  Legislation. —  But  the  present  tendency  of  both 
"."iirts  and  legislatures  is  to  favor  the  wheelman.  By  the  most  advanced 
judicial  thought  it  is  recognized  that  no  branch  of  jurisprudence  is  more 
elastic,  more  needful  of  adaptation  to  new  inventions,  than  that  pertaining 
to  the  highway  and  its  uses.3  And  so  the  law  has  ceased  to  be  the  hindrance 
and  has  become  the  handmaid  of  the  wheel. 

III.  USE  OF  HIGHWAY — 1.  Right  to  Safe  Roads — Municipal  Corporations  Proper. — 
While  the  adjudications  just  reviewed  settle  conclusively  the  right  of  the 


pi  .u  c  rs  as  the  park  commissioners,  the  not  un- 
common spectacle  is  presented  of  two  bodies 
having  similar  discretionary  powers,  differing 
in  judgment  as  to  the  mode  and  manner  in 
which  that  discretion  shall  be  exercised.  But 
however  that  may  be,  it  seems  to  me  to  be  a 
sufficient  answer  to  any  argument  sought  to 
be  deduced  therefrom,  that  in  this  city  the 
legislature  has  vested  the  power  of  determin- 
ing what  shall  be  done  in  regulating,  govern- 
ing, managing,  and  directing  the  several 
public  parks,  in  the  park  commissioners;  and 
with  their  determination,  as  the  avithorities 
already  cited  show,  in  the  absence  of  fraud  or 
collusion,  the  courts  cannot  interfere."  This 
ordinance  has  long  since  been  abrogated. 

1.  Laws  North  Carolina  1885,  c.  14. 

2.  Excluding  Bicycles  from  Certain  Road  with- 
out Permission  of  Designated  Official. — State  v. 
Yopp,  97  N.  Car.  477,  the  court  saying:  "The 
evidence  tended  strongly  to  show  that  the  use 
of  the  bicycle  on  the  road  materially  interfered 
with  the  exercise  of  the  rights  and  safety  of 
others  in  the  lawful  use  of  their  carriages  and 
horses  in  passing  over  the  road.  In  repeated 
instances  the  horses  became  frightened  at 
them,  and  carriages  were  thrown  into  the 
ditches  along  the  side  of  the  road.  It  was  not 
uncommon  for  horses  to  become  frightened  at 
them,  and  become  unruly,  if  the  evidence  is  to 
be  believed.  The  statute  did  not  deprive  the 
defendant  of  the  use  of  his  property  ;  he  might 
have  gone  another  way  ;  he  might  have  gone  at 
an  opportune  time,  with  the  express  permission 
of  the  superintendent  of  the  road.  In  any 
case,  he  had  no  right  to  go,  using  his  bicycle, 
at  the  peril  of  other  people,  he  giving  rise 
to  such  peril.  The  statute  did  not  therefore, 
in  any  just  sense,  destroy  his  property,  as 
contended,  or  deprive  him  of  the  proper  and 
reasonable  use  of  it;  nor  was  such  its  purpose. 
Its  purpose  waslawful,  and,  in  our  judgment,  it 
does  not  provide  an  unreasonable  police  regu- 
lation— certainly  not  one  so  unreasonable  as  to 
warrant  us  in  declaring  it  void.  Such  stat- 
utes are  valid,  unless  the  purpose  or  neces- 
sary effect  is,  not  to  regulate  the  use  of  prop- 
erty, but  to  destroy  it.  *  *  *  It  is  further 
objected  that  the  statute  leaves  it  to  the  arbi- 
trary discretion  of  the  superintendent  of  the 
road  named  to  allow  or  disallow  persons  to 
use  '  a  bicycle  or  tricycle,  or  other  nonhorse 
vehicle,' on  it.  This  is  a  misapprehension  of 
the  true  import  of  the  provision  cited.  The 
discretion  vested  in  the  superintendent  is  not 
arbitrary.    He  is  made  the  agent  of  the  law, 


as  well  as  superintendent,  and  he  is  bound  to 
exercise  the  discretion  vested  in  him  honestly, 
fairly,  reasonably,  and  without  prejudice  or 
partiality,  for  the  just  purpose  of  effectuating 
the  intention  of  the  statute.  If  there  be  times, 
or  seasons,  or  occasions,  when  persons  wish 
to  use  bicycles  or  other  like  vehicles  embraced 
by  the  prohibitory  clause  of  the  statute  in 
question,  it  is  his  plain  duty  to  allow  them  to 
do  so  at  such  times.  The  authority  is  not 
his;  he  is  simply  made  the  agent  of  the  law 
for  a  lawful  purpose,  and  he  is  amenable  as 
such  for  any  prostitution  of  the  power  so 
vested  in  him ;  and  the  creation  of  the  discre- 
tion implies  that  there  may  be  occasions,  or 
times,  or  seasons,  when  bicycles  may  be  used 
on  the  road." 

3.  Development  of  Judicial  Thought  —  The 
Highway  and  Its  Uses. — This  notion  is  nowhere 
more  aptly  expressed  than  by  Mitchell,  J.,  in 
the  recent  case  of  Cater  v.  Northwestern  Tel- 
ephone Exch.  Co.,  60  Minn.  539,  as  fol- 
lows :  "  If  there  is  any  one  fact  established  in 
the  history  of  society  and  of  the  law  itself,  it 
is  that  the  mode  of  exercising  this  easement 
is  expansive,  developing  and  growing  as  civi- 
lization advances.  In  the  most  primitive  state 
of  society  the  conception  of  a  highway  was 
merely  a  footpath ;  in  a  slightly  more  ad- 
vanced state  it  included  the  idea  of  a  way  for 
pack  animals ;  and  next,  a  way  for  vehicles 
drawn  by  animals  —  constituting,  respectively, 
the  iter,  the  actus,  and  the  via  of  the  Romans. 
And  thus  the  methods  of  using  public  high- 
ways expanded  with  the  growth  of  civiliza- 
tion, until  to-day  our  urban  highwa3's  are  de- 
voted to  a  variety  of  uses  not  known  in  former 
times,  and  never  dreamed  of  by  the  owners  of 
the  soil  when  the  public  easement  was  ac- 
quired. Hence  it  has  become  settled  law  that 
the  easement  is  not  limited  to  the  particular 
methods  of  use  in  vogue  when  the  easement  was 
acquired,  but  includes  all  new  and  improved 
methods,  the  utility  and  general  convenience 
of  which  may  afterwards  be  discovered  and 
developed  in  aid  of  the  general  purpose  for 
which  highways  are  designed." 

See  also  Moses  v.  Pittsburgh,  etc.,  R.  Co., 
21  111.  523,  where  Chief  Justice  Caton  says  : 
"  To  say  that  a  new  mode  of  passage  shall  be 
banished  from  the  streets,  no  matter  how 
much  the  general  good  may  require  it.  simply 
because  streets  were  not  so  used  in  the  days 
of  Blackstone,  would  hardly  comport  with 
the  advancement  and  enlightenment  of  the 
present  age."  And  see,  in  line  with  the 
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w  heelman  to  use  the  highway,  still  the  question  as  to  whether  he  is  entitled  to 
have  it  in  a  safe  and  passable  condition  will  depend  largely  upon  locality.  It 
is  generally  the  implied  duty  of  municipal  corporations,  such  as  chartered 
cities  and  villages,  to  maintain  their  streets  in  a  reasonably  safe  condition.1 

Quasi  Corporations. — But,  as  a  rule,  no  such  duty  rests  by  implication  upon 
such  quasi  corporations  as  counties  and  towns.2 

Thus,  in  the  absence  of  a  statute  so  requiring,  there  is  no  liability  for 
defective  highways  on  the  part  of  Nczv  England  towns.3 

So  in  Minnesota  a  statutory  town  is  not  liable  for  injuries  caused  by  its 
failure  to  repair  the  highway.4 

And  a  county  cannot  be  compelled  to  respond  in  damages  for  injuries 
resulting  from  a  defective  bridge,5  unless  there  is  a  statute  so  providing.6 

The  right  of  the  wheelman,  therefore,  to  indemnity  for  injuries  caused 
by  the  imperfect  state  of  rural  roads  must  generally  rest  upon  statutory 
grounds;  and  even  where  the  statutory  liability  exists,  it  is  apparently  not 
necessary  that  the  road  be  kept  in  the  best  condition  for  bicycle  riding.7 

Contributory  Negligence. — Moreover,  the  wheelman  himself  must  be  free  from 
contributory  negligence,  and  if  he  is  thrown  into  a  gutter  by  the  roadside, 
which  he  might  have  avoided  by  proper  care,  he  cannot  recover.8 

Riding  on  Sunday. — Inasmuch  as  the  use  of  the  bicycle  on  Sunday  is  more 
extensive  than  upon  any  other  day  of  the  week,  it  becomes  important  to 
determine  whether  the  fact  of  such  use,  of  itself,  lessens  the  right  to  immunity 
from  defective  highways,  where  such  right  exists.  In  some  of  the  New 
England  states  a  rule  has  prevailed  that  one  traveling  on  Sunday  in  violation 
of  the  law  was  without  redress  for  injuries  incurred  upon  that  day.9 


foregoing,  the  remarks  of  Judge  Cooley  in 
Macomber  v.  Nichols,  34  Mich.  212. 

1.  2  Dillon  Municipal  Corporations,  §  998. 

2.  2  Dillon  Municipal  Corporations,  §  1000. 

3.  2  Dillon  Municipal  Corporations,  962- 
964. 

4.  Weltsch  v.  Stark  (Minn.  1896),  67  N.  W. 
Rep.  648. 

6.  Woods  v.  Colfax  County,  10  Neb.  552. 

6.  I  lollingsworth  v.  Saunders  County,  36 
Neb.  141. 

7.  Sutphen  v.  North  Hempstead,  80  Hun 
(N.  Y.)409. 

8.  Contributory   Negligence  of  Wheelman. — 

Sutphen  v.  North  Hempstead,  80  Hun  (N.  Y.) 
409,  the  court  saying:  "The  accident  which 
resulted  in  the  plaintiff's  injuries  occurred 
upon  a  public  highway  in  the  town  of  North 
Hempstead,  about  sundown  on  an  evening  in 
August)  1892.  The  highway  ran  east  and  west 
on  a  hill,  upon  the  top  of  which  it  passed 
through  a  deep  cut.  A  gutter  or  ditch  existed 
upon  the  side  of  the  road  to  carry  off  the  sur- 
face water.  Shortly  before  the  accident  the 
commissioner  of  highways  had  deepened  the 
ditch,  and  at  the  place  of  the  accident  the  bot- 
tom was  about  two  and  one-half  feet  below  tin- 
crown  of  the  road.  The  side  next  to  the  beaten 
track  was  cut  down  vertically  about  a  foot  or 
eighteen  inches.  The  beaten  track  of  the  road 
was  about  twenty-five  feet  wide,  and  extended 
right  up  to  the  side  of  the  gutter,  and  was  in 
good  condition.  The  soil  was  sandy,  and  the 
wheels  of  vehicles  passing  over  it  sank  into  it 
a  few  inches.  There  was  no  sidewalk,  and 
pedestrians  walked  along  the  edge  of  the  rond 
nearest  the  gutter,  and  as  a  result  of  this  the 
surface  there  was  packed  harder  and  the  road 


•9 


was  smoother  than  elsewhere.  The  plaintiff, 
a  lad  between  twelve  and  thirteen  years  of 
age,  was  riding  a  bicycle,  and,  finding  that 
his  machine  cut  into  the  soft  sand  in  the 
middle  of  the  road,  he  turned  into  the  smooth 
track  near  the  gutter  and  rode  within  a  few 
inches  of  the  vertical  side.  The  front  wheel 
cut  through  the  soft  earth,  and,  the  side  of 
the  gutter  giving  way,  he  was  thrown  from 
his  machine  and  received  the  injuries  com- 
plained of.  There  was  nothing  to  obscure 
from  plaintiff's  view  the  gutter,  or  the  man- 
ner of  its  construction,  and  he  testified  that 
there  was  light  enough  for  him  to  see  the 
road,  and  that  he  could  have  seen  the  gutter 
if  he  had  looked  at  it.  In  our  opinion,  the 
town  was  not  chargeable  with  negligence 
upon  the  facts  stated,  and  the  complaint  should 
have  been  dismissed.  *  *  *  The  plaintiff  was 
guilty  of  contributory  negligence.  In  his 
desire  to  find  that  part  of  the  road  best  suited 
to  his  mode  of  travel,  he  rode  so  near  the 
edge  of  the  gutter  as  to  cause  the  accident. 
He  failed  to  observe  conditions  which  were 
open  to  his  observation,  anil  which  he  could 
have  seen  if  he  had  looked,  ami  was  therefore 
guilty  of  such  carelessness  as  to  deprive  him  of 
the  right  to  recover  for  his  injuries.  Wes- 
ton v.  Troy,  139  N.  Y.  281." 

9.  Sunday  Traveling-  Rule  In  the  New  Eng 
land  States — Maine. — C ratty  v.  Bangor,  57 
Me.  423,  2  Am.  Rep.  56;  Hinckley  r\  Penob- 
scot, 42  Me.  H<i;  Wheclden  :•.  I.vford,  84  Me. 
114.  See  also  Mrvant  :•.  Biddeford,  39  Me. 
193;  Morion  7'.  Gloster,  46  Me.  520. 

AftissiiiliH.trtfs.  —  Hosworth  Swansey,  IO 
Mel.  (Mass.)  363,  43  Am.  Dec.  441;  Jones  v. 
Andover,  10  Allen  (Mass.)  18;  Connolly  v. 
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Massachusetts  statute. — Happily  this  doctrine  which  makes  the  Sunday 
traveler  an  outlaw  has  never  been  the  prevailing  one  and  is  now  displaced 
by  statute  in  Massachusetts.1 

Prevailing  Rule. — The  more  liberal  and  humane  rule  generally  prevails  that 
the  mere  fact  that  the  plaintiff  has  disregarded  the  Sunday  law  will  not  de- 
prive him  of  his  ordinary  legal  remedies.2 

2.  Riding  on  Sidewalks. — It  seems  to  be  generally  assumed  that  riding  a 
bicycle  on  the  sidewalk  is  an  unlawful  act.3 

Ordinances — Statutes  — Bicycles  need  Not  be  Expressly  Mentioned. — And  while  ordinances 
prohibiting  this  use  of  the  wheel  are  common,4  it  is  apparently  not  necessary 


Boston,  117  Mass.  64,  19  Am.  Rep.  396;  Davis 
v.  Somerville,  128  Mass.  594,  35  Am.  Rep. 
399;  Hamilton  v.  Boston,  14  Allen  (Mass.) 
475;  Gorman  v.  Lowell,  117  Mass.  65;  Stan- 
ton v.  Metropolitan  R.  Co.,  14  Allen  (Mass.) 
485;  Smith  v.  Boston,  etc.,  R.  Co.,  120  Mass. 
490,  21  Am.  Rep.  538;  Bucher  v .  Fitchburg 
R.  Co.,  131  Mass.  156,  41  Am.  Rep.  216;  Day 
v.  Highland  St.  R.  Co.,  135  Mass.  113,  46  Am. 
Rep.  447;  Bucher  v.  Cheshire  R.  Co.,  125 
U.  S.  555;  Wallace  v.  Merrimac  River  Nav., 
etc.,  Co.,  134  Mass.  95,  45  Am.  Rep.  301 ;  Mc- 
Grath  v.  Merwin,  112  Mass.  467,  17  Am.  Rep. 
119;  Lyons  v.  Desotelle,  124  Mass.  387  ;  Pearce 
v.  Atwood,  13  Mass.  324. 

Vermont, — Johnson  v.  Irasburgh,  47  Vt. 
28,  19  Am.  Rep.  111;  Holcomb  v.  Danby,  51 
Vt.  428. 

1.  Massachusetts  Statute. — Mass.  Pub.  Stat., 
c-  98)  h  3'  providing  that  travel  on  Sunday 
"shall  not  constitute  a  defense  to  an  action 
against  a  common  carrier  of  passengers  for 
a  tort  or  injury  suffered  by  a  person  so  trav- 
eling." 

2.  Prevailing  Rule — No  Bar  to  Recovery. — A 

leading  case  is  Sutton  v.  Wauwatosa,  29  Wis. 
28,  9  Am.  Rep.  534,  where  such  a  defense  was 
set  by  a  municipal  corporation  against  one 
whose  cattle  were  injured  by  the  collapse  of  a 
defective  bridge  while  being  driven  to  market 
on  Sunday.  The  court  says  :  "  To  make  good 
the  defense  on  this  ground,  it  must  appear 
that  a  relation  existed  between  the  act  or  vio- 
lation of  law  on  the  part  of  the  plaintiff,  and 
the  injury  or  accident  of  which  he  complains, 
and  that  relation  must  have  been  such  as  to 
have  caused  or  helped  to  cause  the  injury  or 
accident,  not  in  a  remote  or  speculative  sense, 
but  in  the  natural  and  ordinary  course  of 
events  as  one  event  is  known  to  precede  or 
follow  another.  It  must  have  been  some  act, 
omission,  or  fault  naturally  and  ordinarily 
calculated  to  produce  the  injury,  or  from 
which  the  injury  or  accident  might  naturally 
and  reasonably  have  been  anticipated  under 
the  circumstances.  It  is  obvious  that  a  viola- 
tion of  the  Sunday  law  is  not  of  itself  an  act, 
omission,  or  fault  of  this  kind,  with  reference 
to  a  defect  in  the  highway  or  in  a  bridge  over 
which  a  traveler  may  be  passing,  unlawfully 
though  it  may  be.  The  fact  that  the  traveler 
may  be  violating  this  law  of  the  state  has  no 
natural  or  necessary  tendency  to  cause  the  in- 
jury which  may  happen  to  him  from  the  de- 
fect. All  other  conditions  and  circumstances 
remaining  the  same,  the  same  accident  or  in- 
jury would  have  happened  on  any  other  day 


as  well.  The  same  natural  causes  would  have 
produced  the  same  result  on  any  other  day, 
and  the  time  of  the  accident  or  injury,  as  that 
it  was  on  Sunday,  is  wholly  immaterial  so  far 
as  the  cause  of  it  or  the  question  of  contribu- 
tory negligence  is  concerned."  See  also  the 
doctrine  set  forth  in  the  following  cases  : 

United  States. — Philadelphia,  etc.,  R.  Co. 
v.  Philadelphia,  etc.,  Tow-boat  Co.,  23  How. 
(U.  S.)  209. 

Indiana. — Louisville,  etc.,  R.  Co.  v.  Buck, 
116  Ind.  566,  38  Am.  &  Eng.  R.  Cas.  152. 

Iowa. — Schmid  v.  Humphrey,  48  Iowa  652, 
30  Am.  Rep.  414;  Tingle  v.  Chicago,  etc.,  R. 
Co.,  60  Iowa  333. 

Nebraska. —  Johnson  v.  Missouri  Pac.  R. 
Co.,  18  Neb.  690,  23  Am.  &  Eng.  R.  Cas.  429. 

New  Hampshire. — Norris  v.  Litchfield,  35 
N.  H.  271,  69  Am.  Dec.  546;  Dutton  v.  Weare, 
17  N.  H.  34,  43  Am.  Dec.  590. 

New  Jersey. — Smith  v.  New  York,  etc., 
R.  Co.,  46  N.  J.  L.  7,  18  Am.  &  Eng.  R.  Cas. 
399- 

New  Tori. — Carroll  v.  Staten  Island  R. 
Co.,  58  N.  Y.  126,  17  Am.  Rep.  221 ;  Platz  v. 
Cohoes,  89  N.  Y.  219,  42  Am.  Rep.  286. 

Pennsylvania. — Mohney  v.  Cook,  26  Pa.  St. 
349,  67  Am.  Dec.  422. 

3.  Riding  on  Sidewalk — General  Rule. — Mer- 
cer v.  Corbin,  117  Ind.  450,  the  court  saying: 
"  Sidewalks  are  intended  for  the  use  of  pedes- 
trians, and  not  for  use  by  persons  in  vehicles. 
The  manifest  purpose  of  the  statute  is  to  pre- 
serve the  sidewalks  from  use  by  persons  in  or 
on  vehicles,  and  if  a  bicycle  can  be  deemed  a 
vehicle,  then  the  appellant  had  no  right  to  ride 
or  drive  his  bicycle  longitudinally  along  the 
sidewalk.  If  sidewalks  are  exclusively  for  the 
use  of  footmen,  then  bicycles,  if  they  are  ve- 
hicles, must  not  be  ridden  along  them,  since 
to  affirm  that  sidewalks  are  exclusively  for 
the  use  of  footmen  necessarily  implies  that 
they  cannot  be  traveled  by  vehicles.  It  would 
be  a  palpable  contradiction  to  affirm  that  foot- 
men have  the  exclusive  right  to  use  the  side- 
walks, and  yet  concede  that  persons  not  trav- 
eling as  pedestrians  may  also  rightfully  use 
them.  A  person  on  a  bicycle  is  certainly  not 
a  footman,  and  if  not,  then  he  makes  an  un- 
lawful use  of  the  sidewalk  when  he  rides  or 
drives  his  bicycle  longitudinally  along  it.  It 
would  seem  to  follow  that  even  if  a  bicycle 
cannot  be  considered  to  be  a  vehicle,  still  it  is 
unlawful  to  ride  or  drive  it  along  a  way  set 
apart  for  the  exclusive  use  of  pedestrians." 

4.  Ordinances  Prohibiting  Bicycles  on  Side- 
walk.— Fuller  v.  Redding,  16  Misc.  Rep.  (N. 
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that  the  bicycle  should  be  mentioned  in  terms  in  order  that  its  use  on  the 
sidewalk  may  be  prohibited.  Thus  a  bicycle  is  included  within  the  inhibition 
of  a  statute  which  forbids  the  use  of  "vehicles"  on  the  sidewalk.1 

Bicycle  as  an  Obstruction. — So  the  bicycle  serves  to  "  encumber  "  and  "  obstruct " 
the  sidewalk  within  the  terms  of  a  municipal  ordinance.* 

Qualification  of  Eule. — On  the  other  hand,  it  has  been  denied  by  high  authority 
that  any  and  every  use  of  such  an  instrument  upon  the  sidewalk  is  unlawful.3 


Y.  Supreme  Ct.)  634;  Lacey  v.  Winn,  3  Pa. 
Dist.  Rep.  811. 

1.  Bicycle  Included  In  Term  "  Vehicles." — 

Mercer  v.  Corbin,  117  Ind.  450;  Reg.  v.  Jus- 
tin, 24  Ont.  Rep.  327. 

2.  The  Bicycle  an  Obstruction. —  Ri  g-  v.  Jus- 
tin, 24  Ont.  Rep.  327.  The  defendant  ap- 
peared in  person,  and  his  contentions  are  thus 
discussed  by  the  court  in  its  opinion:  "Mr. 
Justin  urged  that  the  by-law  was  ultra  vires, 
not  being  warranted  by  the  provisions  of  sec- 
tion 496  of  the  Consolidated  Municipal  Act, 
1892.  He  referred  to  subsections  5  and  27 
of  that  section.  I  agree  that  the  by-law  can- 
not be  supported  under  subsection  5,  which 
empowers  a  council  to  pass  a  by-law  '  for  pre- 
venting the  leading,  riding,  or  driving  of 
horses  or  cattle  upon  sidewalks  or  other  places 
not  proper  therefor.'  And  it  was  argued  that 
it  cannot  be  supported  under  subsection  27, 
which  enables  the  council  to  pass  a  by-law 
'for  regulating  or  preventing  the  encumber- 
ing, injuring,  or  fouling,  by  animals,  vehicles, 
vessels,  or  other  means,  of  any  road,  street, 
square,  alley,  lane,  bridge,  or  other  communi- 
cation.'  As  said  in  Taylor  v.  Goodwin,  4 

B.  Div.  228,  and  Williams  v.  Ellis,  5  Q.  B. 
Div.  175,  the  object  of  the  act  must  be 
considered;  and  it  seems  to  me  manifest 
that  subsection  27  was  passed  to  enable  a 
municipal  council  to  keep  free  from  in- 
cumbrances, which  would  be  inconvenient  to 
traffic,  any  road  or  street,  or  any  portion  of 
any  road  or  street.  *  *  *  It  is  also  manifest 
that  the  object  of  the  by-law  was  to  keep 
the  footwalks  or  sidewalks  free  from  undue 
interruption  or  encumbering,  so  that  pas- 
sengers might  conveniently  pass  and  re- 
pass thereon.  It  is  also  clear  that  a  bi- 
cycle propelled  rapidly  along  the  sidewalk 
might  encumber  the  same,  so  as  to  prevent 
tin-  use  of  it  by  pedestrians.  Assume  that 
five  or  six  bicycles  were  ridden  abreast  up  and 
down  a  sidewalk  at  any  hour  of  the  day, 
whether  at  a  low  or  high  rate  of  speed  would 
be  immaterial,  it  is  manifest  that  the  sidewalk 
would  not  be  free  for  the  use  of  pedestrians, 
and  that  it  would  be  encumbered  just  as  much 
as  if  the  whole  sidewalk  were  taken  up  with 
bicycles  placed  side  by  side,  and  supported  in 
position  on  the  sidewalk  without  being  put  in 
motion.  Mr.  Justin  contended  that  rilling  a 
bicycle  on  a  sidewalk  is  not  encumbering  it, 
arguing  that  the  word  '  encumber  '  referred  to 
objects  at  rest,  and  not  objects  in  motion.  I 
find  the  word  'encumber'  is  defined  in 
Worcester's  Dictionary  as  follows :' To  clog ; 
to  impede;  to  hinder;  to  obstruct.'  Other 
definitions  also  are  given,  but  these  show  that 
the  word  has  too  wide  a  meaning  to  enable 
the  contention  to  prevail." 


Reg.  v.  Plummer,  30  U.  C.  Q±  B.  41,  was  a 
prosecution  for  riding  a  velocipede  on  the 
streets  of  London,  Ont.,  in  1869,  under  the 
following  ordinance  or  by-law:  "That  no 
person  shall,  by  any  animal,  vehicle,  lumber, 
building,  fence,  or  other  material,  goods, 
wares,  merchandise,  or  chattels,  in  any  way 
encumber,  obstruct,  injure,  or  foul  any  street, 
square,  lane,  walk,  sidewalk,  road,  bridge,  or 
sewer,  now  being  or  hereafter  to  be  laid  out 
and  erected  (except  as  hereinafter  provided 
with  respect  to  buildings)."  The  court  sus- 
tained a  conviction  by  the  lower  court,  saying  : 
"  A  velocipede,  I  should  say,  may  be  an  ob- 
struction or  incumbrance  on  a  sidewalk. 
All  that  has  to  be  done  is  to  give  the  words  a 
reasonable  latitude  in  interpretation,  just  as 
we  have  to  do  when  we  use  them.  Now,  to 
ordinary  comprehension,  a  horse,  or  a  wagon, 
or  a  drove  of  sheep  or  oxen,  driven  along  the 
sidewalk,  would  be  understood  to  be  an  ob- 
struction or  incumbrance  to  the  legitimate 
use  of  it  by  those  desirous  of  using  it.  I  un- 
derstand this  language  off  the  bench,  though 
not  the  most  exact  or  scientific,  and  I  do 
not  know  why  I  should  not  understand  it 
as  sufficiently  precise  for  the  purpose  on  the 
bench ;  and  I  understand  it  to  mean  that 
whoever,  by  any  of  the  means  described  in 
the  by-law,  prevents  foot  travelers  from  the 
free,  safe,  and  convenient  use  of  the  side- 
walk offends  against  the  enactment.  It  is  true 
that  both  '  encumber  '  and  '  obstruct '  are  terms 
that  are  generally  applied  to  more  permanent 
acts,  but  the  greater  or  lesser  degree  of  perma- 
nency, or  continuance,  or  durability  can  make 
no  absolute  difference  in  the  nature  of  the  act, 
nor  can  it  make  any  difference  that  these  terms 
are  commonly  applied  to  fixed  articles;  they 
may  equally  apply  to  an  animal  or  to  a 
person,  or  to  an  inanimate  thing  in  motion. 
A  person  may  be  obstructed  in  the  perform- 
ance of  his  duty,  and  I  think  that  threats 
may  constitute  an  obstruction.  The  Domin- 
ion Act,  32-33  Vict.,  c.  28,  enacts  that  'all 
persons  loitering  in  the  streets  or  highways, 
and  obstructing  passengers  by  standing  across 
the  footpaths,  or  by  usinfj  insulting  language, 
or  in  any  other  way,'  shall  be  deemed  va- 
grants. That  is  a  very  plain  exposition  of 
what  may  be  an  obstruction.  The  evidence 
cannot,  by  way  of  review,  properly  be  looked 
at,  but  even  if  read  I  atn  not  prepared  to  say 
that  the  use  of  the  velocipede  while  no  one  is 
in  the  street  is  not  an  encumbering  or  ob- 
structing of  it.  If  it  were  not,  it  must  follow 
that  in  the  night  time  every  kind  of  nuisance 
and  impediment  could  be  laid  on  the  sidewalk 
without  hindrance,  and  kept  there,  so  lonp  as 
it  was  moved  by  daylight." 

3    Qualification  of  General  Rule — Purple  v. 
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And  a  perambulator  containing  a  child  has  been  found  to  be  a  "  usual  accom- 
paniment "  on  the  footway.1 

Ordinance  Imposing  Fine  —  Criminal  Arrest  and  Prosecution.  —  So  a  city  ordinance 
prohibiting  bicycle  riding  on  the  sidewalk,  under  a  penalty  "of  a  certain 
amount,"  will  not  authorize  the  criminal  arrest  and  prosecution  of  the  trans- 
gressor.2 

Pennsylvania  Statute.— And  such  riding  is  not  per  se  prohibited  by  the  Penn- 
sylvania statute.3 

Municipality  Licensing  Bicycles  on  Sidewalk. — In  New  York  it  has  been  recently 


Greenfield,  138  Mass.  1,  was  an  action  against 
a  municipal  corporation  for  injuries  to  plain- 
tiff caused  by  falling  into  an  unguarded  open- 
ing near  the  sidewalk.  One  of  the  defenses 
was  that  the  fall  was  partly  occasioned  by 
plaintiff  stepping  back  to  avoid  a  bicycle  or 
velocipede  (the  testimony  leaves  it  uncertain 
which)  which  was  being  ridden  by  on  the 
sidewalk,  and  it  was  contended  that  this  was 
an  unlawful  and  negligent  act,  and  that  if  it 
caused  the  injury  defendant  was  not  liable.  The 
trial  court  instructed  as  follows :  "  Whether 
the  use  of  the  sidewalk  for  the  purpose  named 
was  an  unlawful  use  may  depend  on  the  exist- 
ence of  facts  of  which  we  have  here  no  knowl- 
edge, such  as  the  existence  of  a  town  by-law 
forbidding  it,  for  instance.  It  may  depend 
on  whether  the  use  is  of  such  a  character  as 
to  be  an  obstruction  to  public  travel;  in  other 
words,  a  nuisance.  I  cannot  instruct  on  that 
point.  Whether  such  use  is  a  negligent  use 
of  the  sidewalk  is  a  question  for  the  jury;  and 
if  such  use  was  negligent,  and  caused  the 
plaintiff,  while  she  was  standing  on  the  side- 
walk as  described,  to  step  back  into  the  open- 
ing to  avoid  being  hit  by  such  velocipede  or 
bicycle,  and  there  to  receive  the  injury,  the 
defendant  is  not  liable.  There  is  no  evidence 
to  go  to  the  jury  that  the  plaintiff  was  fright- 
ened by  the  bicycle,  and  under  the  influence 
of  that  fright  threw  herself  upon  a  place  of 
danger  outside  a  highway."  The  jury  found 
for  the  plaintiff,  and,  on  appeal,  the  exceptions 
were  overruled  ;  Holmes,  J.,  for  the  court,  say- 
ing: "  We  cannot  lay  it  down  as  a  universal 
proposition  that  any  and  every  use  of  any 
kind  of  velocipede  upon  the  sidewalk  is  un- 
lawful. See  Reg.  v.  Mathias,  2  F.  &  F. 
57o." 

1.  Reg.  v.  Mathias,  2  F.  &  F.  570,  where 
Byles,  J.,  left  the  question  to  the  jury,  saying 
in  his  charge :  "  There  are  what  are  called 
go-carts,  consisting  of  three  sticks  with  very 
small  wheels,  the  child's  feet  touching  the 
ground,  and  propelling  itself,  or  being  pro- 
pelled. Would  this  be  a  proper  use  of  the 
footway?" 

2.  Where  Ordinance  Imposes  Fine — Criminal 
Prosecution  Not  Authorized. — Fuller  v.  Red- 
ding, 16  Misc.  Rep.  (N.  Y.  Supreme  Ct.)634, 
was  an  action  for  malicious  prosecution,  the 
plaintiff  having  been  arrested  at  the  instance 
of  the  defendant  for  riding  a  bicycle  on  the 
sidewalk  in  violation  of  a  municipal  ordinance. 
The  court  thus  reviewed  the  case:  "The  jury 
rendered  a  verdict  of  six  hundred  dollars 
in  favor  of  the  plaintiff  for  being  falsely 
imprisoned  and  unlawfully  restrained  of  her 


liberty  by  the  defendant.  The  jury  were  di- 
rected to  render  a  verdict  for  plaintiff,  and 
were  required  to  assess  her  damages.  The 
inference  most  favorable  to  the  defendant, 
drawn  from  the  evidence,  required  such  di- 
rection. The  village  of  Otego,  a  municipal 
corporation  created  under  the  General  Village 
Act,  had,  by  its  board  of  trustees,  passed  an 
ordinance  which  in  effect  prohibited  all  per- 
sons from  riding  a  bicycle  upon  sidewalks,  un- 
der a  penalty  of  one  dollar.  I  am  not  entirely 
satisfied  that  the  ordinance  was  legally 
adopted,  and  had  any  binding  force  whatever, 
yet  I  do  not  pass  upon  that  question,  but 
assume,  for  the  purposes  of  this  motion,  that 
it  was  legally  adopted.  About  seven  days 
after  the  plaintiff  had  been  riding  her  wheel 
upon  the  sidewalk,  the  defendant  procured, 
from  a  justice  of  the  peace  having  jurisdic- 
tion to  issue  process  for  the  apprehension  of 
persons  committing  crimes  in  the  village  of 
Otego,  a  warrant  for  the  arrest  of  the  plain- 
tiff, placed  it  in  the  hands  of  the  peace  officer, 
and  directed  him  to  arrest  the  plaintiff.  The 
officer  arrested  the  plaintiff  and  took  her  be- 
fore the  justice,  where  bail  was  furnished, 
and  the  hearing  adjourned.  Upon  the  ad- 
journed day  the  defendant  withdrew  the 
charge,  and  the  justice  discharged  the  plaintiff. 
A  criminal  prosecution  was  not  contem- 
plated by  the  adoption  of  the  ordinance.  It 
will  be  observed  the  word  'penalty'  only  is 
used :  '  All  persons  are  forbidden  under 
penalty  of  one  dollar,'  etc.  It  is  true  that  a 
penalty,  like  a  fine,  is  a  pecuniary  punishment 
inflicted  by  the  law  for  its  violation,  yet 
there  is  a  marked  distinction  which  is  recog- 
nized by  the  courts.  A  penalty  is  that  which 
is  demanded  for  the  violation  of  a  statute, 
which  may  or  may  not  be  a  crime.  A  fine  is 
a  punishment  for  the  commission  of  a  crime. 
Crimes,  except  the  gravest,  can  only  be 
punished  by  fine  or  imprisonment.  A  penalty 
is  not  in  any  legal  sense  a  fine.  The  distinc- 
tion was  recognized  in  Lancaster  v.  Richard- 
son, 4  Lans.  (N.  Y.)  136,  where  it  was  held 
that  a  statute  making  it  a  misdemeanor,  pun- 
ishable by  fine  or  imprisonment,  to  destroy 
ornamental  trees,  was  in  no  legal  sense  one 
for  the  infliction  of  a  penalty.  Indeed,  nearly 
all  of  our  statutes  giving  a  penalty  for  doing 
a  prohibited  act  preserve  the  distinction  by 
providing  that  the  penalty  may  be  recovered 
in  a  civil  action,  while  the  crime,  if  it  be  so 
declared,  must  be  punished  by  the  infliction 
of  a  fine  or  imprisonment  after  conviction  in 
a  criminal  action." 

3.  Com.  v.  Forrest,  3  Pa.  Dist.  Rep.  797. 
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held  that  a  town  may  license  the  use  of  its  sidewalks  by  wheelmen,  provided 
it  does  not  become  a  public  nuisance,  and  that  a  pedestrian  injured  by  col- 
lision with  a  licensed  bicycle  on  the  sidewalk  has  no  right  of  action  therefor 
against  the  town.1 

Statute  Imposing  Both  Fine  and  Imprisonment. — Under  a  penal  statute  imposing  a 
punishment  of  both  fine  and  imprisonment  for  unlawfully  and  without 
authority  driving  a  vehicle  upon  the  sidewalk,  it  must  be  averred  in  a  prose- 
cution for  that  offense  that  the  accused  committed  the  act  wilfully  and 
unlawfully.2 

3.  Riding  on  Bridges — in  Kansas  it  is  said  that  an  ordinance  prohibiting 
absolutely  the  use  of  bicycles  on  a  bridge  would  be  invalid,  and  therefore 
an  ordinance  forbidding  bicycle  riding  upon  the  sidewalk  of  a  city  or 
across  a  certain  bridge  was  construed  merely  to  prohibit  it  on  the  footway  of 
the  bridge.3 

In  Maryland,  however,  it  is  held  that  a  statute  authorizing  county  commis* 
sioners  to  make  reasonable  rules  and  regulations  for  the  use  of  a  bridge  will 
entitle  them  to  prohibit  riding  thereon.4 


1.  licensed  Bicycle  on  Sidewalk — Lechner  v . 
Town  of  Newark,  editorially  reviewed  in  24 
L.  A.  W.  Bulletin  629  (November  13,  1896). 
Justice  Werner,  in  his  opinion,  says:  "The 
bicycle,  although  classed  as  a  vehicle  and 
governed  by  the  laws  of  the  road,  neverthe- 
less, like  the  baby-carriage,  has  a  sphere  of 
its  own.  To  habitually  drive  the  ordinary 
vehicle  drawn  by  a  horse  upon  the  sidewalks, 
would  be  to  utterly  subvert  the  latter  from 
the  uses  for  which  they  were  intended,  and 
to  create  a  nuisance.  Not  so,  however,  a  bi- 
cycle or  a  baby-carriage.  What  would  amount 
to  an  unlawful  interference  with  the  rights  of 
pedestrians  upon  the  crowded  streets  of  a 
city  might  not  cause  the  least  inconvenience 
upon  the  walks  of  a  rural  village.  The  rights 
of  the  wheelmen  to  that  part  of  the  highway 
open  to  other  carriages  is  absolute,  and  the 
right  of  the  authorities  to  permit  or  refuse  the 
use  of  vehicles  upon  sidewalks  is  simply  per- 
missive." 

3.  Fuller  v.  Redding,  16  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  634. 

3  Riding  on  Bridges— Kansas — Swift  v.  To- 
peka,  43  Kan.  671.  The  court  says  :  "Abridge 
in  the  city  of  Topeka  is  a  part  of  the  public 
street.  Eudora  v.  Miller,  30  Kan.  494.  The 
exact  question  then  is,  Have  the  authorities  of 
the  city  of  Topeka,  by  an  ordinance,  the  power 
to  forbid  Swift  from  riding  upon  his  carriage  on 
that  part  of  a  public  street  of  the  city  devoted  to 
the  use  of  vehicles?  This  statement  of  the 
question  necessarily  assumes  that  the  power  of 
the  city  could  be  exercised  to  prevent  the  use 
of  bicycles  along  the  sidewalks  of  the  public 
streets  (and  them-  sidewalks  will  include  the 
footways  across  the  bridge),  to  the  same  ex- 
tent as  the  use  of  all  other  kinds  of  vehicles, 
no  matter  how  propelled,  could  be  prevented. 
Public  streets  are  highways,  and  every  citizen 
has  a  right  to  use  them.  Both  the  sidewalks 
and  roadways  must  remain  unobstructed,  so 
that  people  can  walk  along  one  without  inter- 
ruption or  danger,  or  drive  along  the  other 
without  delay  or  apprehension.  One  of  the 
most  imperative  duties  of  city  governments  in 
this  country  is  to  keep  their  public  streets  in 


such  a  condition  that  citizens  can  travel  along 
them  with  safety  and  without  any  unnecessary 
delay.  Each  citizen  has  the  absolute  right  to 
choose  for  himself  the  mode  of  conveyance  he 
desires,  whether  it  be  by  wagon  or  carriage, 
by  horse,  motor,  or  electric  car,  or  by  bicycle, 
or  astride  of  a  horse,  subject  to  the  sole  con- 
dition that  he  will  observe  all  those  require- 
ments that  are  known  as  the  law  of  the  road. 
This  right  of  the  people  to  the  use  of  the  pub- 
lic streets  of  a  city  is  so  well  established,  and 
so  universally  recognized  in  this  country,  that 
it  has  become  a  part  of  the  alphabet  of  funda- 
mental rights  of  the  citizen.  While  the  tyr- 
anny of  the  American  system  of  government 
very  largely  consists  in  the  action  of  the  mu- 
nicipal authorities,  this  right  has  not  yet  been 
questioned  or  attempted  to  be  abridged. 
There  can  be  no  question,  then,  but  that  a  cit- 
izen riding  on  a  bicycle  in  that  part  of  the  street 
devoted  to  the  passage  of  vehicles,  is  but  ex- 
ercising his  legal  right  to  its  use,  and  a  city 
ordinance  that  attempts  to  forbid  such  use  of 
that  part  of  a  public  street  would  be  held  void 
as  against  common  right." 

4  Maryland  Statute. — Twilley  v.  Perkins,  77 
Md.  252.  Alvey,  C.  J.,  in  the  opinion,  offers  the 
following  views,  which  may  be  compared  with 
those  expressed  in  the  case  last  cited  :  "  We 
do  not  suppose  that  it  could  be  seriously  dis- 
puted that  it  is  competent  to  the  legislature,  in 
the  exercise  of  its  police  power  and  general 
right  to  regulate  the  use  of  the  highways  of 
the  state,  to  restrict  and  even  forbid  the  use 
of  such  vehicles  as  bicvcles  or  tricycles  on  the 
highways,  if  they  in  fact  be  dangerous  to  the 
general  traveling  public.  All  individual  rights 
are  more  or  less  subject  to  limitations  and  re- 
strictions in  their  exercise,  in  the  interest  anil 
for  the  protection  of  society  generally ;  and 
if  it  be  true  that  such  vehicles  as  bicycles  or 
tricycles  are  dangerous  on  tin-  public  high- 
ways, it  would  seem  necessarily  to  follow  that 
the  legislature  may  reasonably  restrict  their 
use,  rather  than  subject  the  public  at  large  to 
the  risk  of  danger  in  the  enjoyment  of  a  com- 
mon right;  ami  if  such  restriction  may  be 
made  and  enforced  with  respect  to  a  common 
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4.  Riding  on  Car  Tracks. — Where  car  tracks  are  constructed  in  the  street, 

the  rails  on  a  level  with  the  paving,  it  is  contributory  negligence  for  a  wheel- 
man to  ride  between  the  tracks  without  taking  precautions  against  the  approach 
of  cars  from  the  rear.1  So  where  two  wheelmen  on  a  tandem  bicycle  attempt 
to  cross  a  street  car  track  in  front  of  an  approaching  car,  when  the  latter  is  so 
near  as  to  render  a  collision  unavoidable,  they  have  no  basis  of  recovery  for  the 
consequential  injuries.* 


highway  generally,  a  fortiori  may  it  be  made 
and  enforced  with  respect  to  a  bridge,  such  as 
that  described  in  the  evidence  in  this  case. 
Indeed,  it  is  a  settled  principle  that  it  is  the 
obligation  to  the  public  of  those  intrusted 
with  the  duty  of  maintaining  and  governing 
the  use  of  the  public  highways  to  make  and 
keep  them  as  free  of  danger  to  the  general 
public  as  can  reasonably  be  done.  Assum- 
ing, then,  that  the  power  exists  in  the  legis- 
lature of  the  state,  the  question  is  whether 
the  terms  employed  in  delegating  the  power 
to  the  county  commissioners  be  sufficient; 
the  terms  being  that  they  'shall  have  full 
power  and  authority  to  make  reasonable  rules 
and  regulations  for  the  use  of  said  bridge 
by  the  public  ; '  that  is  to  say,  such  full  power 
and  authority  as  the  legislature  could  dele- 
gate to  them  for  the  purpose  of  regulating  the 
use  of  the  bridge  in  such  reasonable  manner 
as  would  best  subserve  the  interest  and  pro- 
tection of  the  general  traveling  public.  We 
are  of  opinion  that  the  terms  employed  are 
sufficiently  comprehensive  to  invest  the  com- 
missioners with  the  power  to  make  a  by-law 
forbidding  any  person  from  riding  a  bicycle 
or  tricycle  over  the  bridge;  and  such  rule  or 
by-law,  when  made,  must  be  taken  as  prima 
facie  reasonable,  and  the  onus  of  showing  that 
it  is  unreasonable  rests  on  the  party  denying 
its  validity.  It  must  be  observed  that  the 
rule  or  by-law  here  attempted  to  be  enforced 
does  not  deprive  the  party  of  the  use  of  his 
property;  it  only  forbids  the  riding  of  the 
bicycle  or  tricycle  over  the  bridge.  He  can 
take  or  roll  his  bicycle  or  tricycle  over  the 
bridge,  and  then  ride  it  at  pleasure.  He  is 
only  restrained  from  riding  it  over  the  bridge, 
because  it  may  imperil  the  safety  of  others  on 
the  bridge  with  equal  rights  of  passage  with 
himself.  He  has  no  right  to  insist  upon  the 
use  of  his  property  or  vehicle  on  the  common 
highway  in  a  manner  that  may  likely  produce 
danger  or  injury  to  others  who  are  lawfully 
exercising  their  rights  in  the  ordinary  use  of 
their  property.  If,  therefore,  it  be  true,  as 
supposed  by  the  commissioners,  and  found  by 
the  court  in  this  case,  that  the  riding  of  a  bi- 
cycle or  tricycle  over  the  bridge  would  likely 
frighten  horses  and  imperil  the  lives  of  pas- 
sengers on  the  bridge,  it  was  not  only  reason- 
able, but  the  duty  of  the  commissioners,  to 
forbid  the  riding  of  such  vehicles  over  the 
bridge." 

1.  Riding  on  Car  Tracks — Contributory  Negli- 
gence.— Everett  v.  Los  Angeles  Consol.  Elec- 
tric R.  Co.  (Cal.  1896),  43  Pac.  Rep.  207. 
The  court  thus  discusses  the  question  :  "  The 
deceased  was  in  full  and  open  view  of  the  ap- 
proaching train  for  several  blocks,  and  had 
perfect  opportunity  and  ability  to  apprise 


himself  of  its  coming.  He  wa'  upon  a  swift 
and  noiseless  vehicle,  which,  as  a  matter  of 
common  knowledge,  can  be  made  with  very 
little  effort,  under  a  rider  of  ordinary  strength 
and  experience,  to  attain  a  much  higher  rate 
of  speed  than  that  with  which  the  cars  were 
progressing,  and  which,  furthermore,  is  sus- 
ceptible, by  a  mere  pressure  of  the  hand,  to- 
turn  aside  instantly — in  much  less  time,  indeed, 
than  a  pedestrian  could  step  aside — so  as  to 
completely  avoid  an  object  no  wider  than  a- 
street  car.  He  was  upon  level  ground,  and 
assuming  that  the  surface  was  too  rough  or  the 
space  too  narrow  outside  the  railroad  tracks 
for  him  to  safely  turn  that  way,  there  was 
nothing,  so  far  as  appears,  to  prevent  his  return 
to  the  other  track  or  to  the  space  between  the 
tracks.  In  fact,  he  had,  but  a  few  moments  be- 
fore, crossed  from  one  track  to  the  other,  to 
avoid  a  like  danger,  and  had  been  seen  to  do 
so  by  the  motorman  on  the  train.  Under 
these  circumstances,  we  think  it  perfectly 
clear  that  the  latter  was  justified,  reasoning 
in  the  line  we  have  suggested,  in  keeping  on 
his  course,  and  assuming  that  the  deceased, 
obeying  the  most  ordinary  dictates  of  pru- 
dence, had  made  himself  aware  of  the  approach 
of  the  train,  and  would  either  increase  his- 
speed  or  turn  aside  in  time  to  avoid  the 
danger  which  threatened  him." 

2.  Crossing  Car  Tracks. — The  recent  case  of 
Ross  v.  Thirty -fourth  St.  R.  Co.,  in  the 
appellate  division  of  the  New  York  Supreme 
Court,  not  yet  officially  reported,  is  thus  re- 
viewed in  54  Alb.  L.  J.  209 :  "  The  facts  of  the 
case  are  briefly  :  Ross  and  Moseson  were  rid- 
ing a  tandem  about  ten  o'clock  on  the  night  of 
August  29th  last.  They  were  going  west  on 
the  north  side  of  Thirty-fourth  street,  intend- 
ing to  turn  down  Madison  avenue.  A  car  was 
going  east  through  the  street.  The  bicyclists 
tried  to  cross  the  track  to  run  into  Madison 
avenue  when  the  car  was  about  ten  feet  from 
the  tandem.  The  horses  struck  the  bicycle 
squarely,  and  the  men  were  dragged  along 
the  pavement  about  twenty  feet.  The  wheel 
was  mangled.  The  men  were  bruised.  They 
brought  suit  in  the  Eighth  District  Court  of 
New  York  city  to  recover  damages  for  injuries 
to  the  tandem."  In  the  opinion  the  court  ob- 
serves :  "  It  clearly  appears  from  the  evidence 
that  the  men  on  the  bicycle  took  the  risk  of 
crossing  in  front  of  the  car  when  it  was  so  near 
as  to  render  a  collision  unavoidable.  It  would 
seem  that  the  tandem  was  going,  not  slowly, 
but  so  fast  that  the  riders  were  unable  to  stop 
by  back-pedalling,  and  they  ran  directly  in 
front  of  the  horses.  Not  only  was  negligence 
of  the  riders  clearly  established,  but  the  case 
is  barren  of  facts  upon  which  the  charge  of 
negligence  on  the  part  of  the  driver  of  the  car 
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5.  Leaving  Wheel  in  Street. — A  traveler  by  private  conveyance  on  the 
highway  has  a  right  to  stop  and  alight  from  his  conveyance.1  So  a  wheel- 
man may  leave  his  bicycle  on  the  side  of  the  street  for  a  reasonable  time,  and 
^he  driver  of  another  vehicle  who  collides  with  and  injures  it  is  liable  to  the 
nvner  for  the  full  value  of  the  bicycle  at  the  time  of  the  injury,  without 
egard  to  a  subsequent  reduction  in  prices.2 

6.  Meeting  Other  Travelers. — It  is  the  well-established  law  of  the  road  in 
the  United  States,  either  by  statute  or  judicial  decision,  that  where  the  drivers 
of  vehicles  meet  on  the  highway,  both  should  turn  to  the  right.3  The  same 
rule  applies  to  canal  boats  meeting  on  a  canal,4  and  it  is  likewise  applicable 
:o  bicycles.5 


can  be  sustained.  If  the  tandem  had  been 
"oming  down  Madison  avenue  the  driver 
vould  have  had  notice  that  it  was  about  to 
:ross  the  car  tracks  at  Thirty-fourth  street, 
md  there  might  have  been  grounds,  perhaps, 
for  asserting  negligence  on  his  part  for  not 
getting  his  car  under  control ;  but  he  had  no 
sign  by  which  he  could  tell  that  the  wheel, 
which  was  coming  west  on  Thirty-fourth  street 
while  he  was  going  east,  would  turn  to  the 
left  and  go  across  his  track,  instead  of  going 
straight  ahead  as  might  naturally  be  expected. 
The  responsibility  was  upon  the  riders  in  such 
a  case  to  determine  whether  it  was  safe  to 
cross  the  tracks  ahead  of  the  car  or  ride  on 
further  and  cross  behind  it.  That  their  error 
in  judgment  was  extreme  is  shown  by  the  fact 
that  it  was  not  the  rear  rider  that  was  struck, 
but  the  front  one.  If  the  plaintiff's  statement 
is  correct,  that  the  tandem  was  moving  at  a 
slow  rate  and  that  the  car  was  coming  at  a 
rapid  rate,  there  seems  to  be  no  other  conclu- 
sion than  that  the  plaintiffs  were  guilty  of 
contributory  negligence  in  attempting  to 
cross.  Under  such  circumstances  the  collision 
was  not  only  probable  but  was  certain,  and  the 
riders  seem  to  be  responsible  for  it." 

1.  Britton  v.  Cummington,  107  Mass.  347. 

2.  Leaving  Wheel  in  Street — Injury  to  Wheel. 
— Lacy  v.  Winn,  4  Pa.  Dist.  Rep.  409,  where 
the  court  charged  the  jury  in  part  as  follows  : 
"  It  is  alleged,  on  the  part  of  the  plaintiff, 
that  in  July,  1893,  he  rode  on  his  bicycle 
from  Adams  avenue  to  Washington  avenue, 
and  stopped  in  front  of  the  premises  of  Mrs. 
Pierce ;  that  he  got  off  there,  placed  his  bi- 
cycle near  the  curl),  with  the  pedal  down,  as 
I  understand,  and  the  handle  resting  against 
a  tree  or  tree  box,  and  that  it  stood  there  se- 
cure; that  it  was  securely  placed  in  the  man- 
ner in  which  bicycles  are  placed;  (hat  he  was 
engaged  in  conversation  with  the  lady  on  the 
premises,  and  he  heard  the  noise;  that  he 
turned  about,  and  that  he  saw  the  defendant's 
wagon  wheel  on  his  bicycle;  that  he  hail  some 
conversation  with  Mm  afterwards  with  regard 
to  making  compensation  for  the  injury  done, 
but  that  the  defendant  refused  to  make  any. 
He  testifies  that  he  subsequently  in  the  day — 
I  believe  the  accident  occurred  sometime  about 
nine  or  half  past  eight  o'clock  in  the  morning — 
he  went  there  to  the  sarin-  place  and  measured 
the  place  where  the  bicycle  was  pressed  into 
theasphalt  pavement ;  that  is,  where  the  wheel 
of  the  bicycle  was  pressed  in  ;  and  that  there 
was  also  a  wagon  track  running  along  the 


street,  as  is  alleged  on  the  part  of  the  plain- 
tiff, that  ran  over  the  wheel  there  at  that 
place,  and  that  he  measured  the  distance  of 
that  from  the  curb  ;  and  the  theory  of  the  plain- 
tiff is  that  the  driver  in  the  wagon  must  neces- 
sarily have  driven  over  the  bicycle,  from  the 
place  where  it  stood,  according  to  the  track  of 
the  wheel,  because  he  drove  so  close  to  the  curb. 
Now,  as  a  matter  of  law,  it  was  the  duty  of 
the  defendant  to  see  what  was  before  him.  If 
the  bicycle  stood  there,  as  is  testified  to  by 
the  plaintiff,  securely  placed  against  the  curb 
and  the  tree,  and  with  the  pedal  on  the  curb, 
so  as  to  leave  it  there  secure,  it  was  the  duty 
of  the  defendant,  when  he  was  driving  along 
there,  to  look  before  him  and  avoid  it.  It 
was  his  duty  to  avoid  it.  He  had  no  more 
right  to  drive  into  the  bicycle  there  than  he 
would  have  a  right  to  drive  over  another  man, 
or  to  drive  into  another  man's  wagon  standing 
there.  *  *  *  The  plaintiff  in  this  case  had  a 
right,  under  the  law  of  Pennsylvania  and  the 
ordinances  of  the  city  of  Scranton,  to  leave  his 
bicycle  at  the  side  of  the  street;  and  if  the 
jury  believe  said  bicycle  was  damaged  by  the 
negligent  driving  of  the  defendant,  the  ver- 
dict must  lie  for  the  plaintiff.  Answer  of  the 
court:  I  affirm  that  proposition."  This  was 
the  second  trial  of  the  case,  the  jury  having 
disagreed  at  the  former  trial,  the  charge  in 
which  is  reported  in  Lacev  v.  Winn,  3  Pa. 
Dist.  Rep.  811. 

3.  Law  of  the  Road  In  United  States — C on- 
nccticut. — Gen.  Stat.,  §  2689.  See  Peltier  v. 
Bradley  (Conn.  1895),  34  Ail.  Rep.  712. 

Delaware.  —  M'Lane  v.  Sharpe,  -  Harr. 
(Del.)  481;  Shocklev  -•.  Shepherd,  9  Houst. 
(Del.)  270. 

Louisiana . — Avegno  «'.  Hart,  25  La.  Ann. 
235,  13  Am.  Rep.  133. 

Maine. — Palmer  -•.  Barker,  11  Me.  338. 

Massachusetts.  —  Clark  V.  Coin.,  4  Pick. 
(Mass.)  125. 

Michigan. — Daniels     Clegg,  28  Mich.  32. 

New  Hampshire. — Gen.  Laws,  c.  75,  $  11; 
Brooks  v.  Hart,  t.(  N.  II.  307. 

Netu  York. — Simmonson  :•.  Slelleninerf,  1 
Kdm.  Set.  Cas.  (Kings  County  Cir.  Ct.)  104. 

I'rnnsvlvania .  —  Bolton  7*.  Colder,  1  Walts 
(Pa.)  360. 

Rhode  Island. — State  v.  Collins,  ifi  R.  I. 
37'- 

Wisconsin. — Rev.  Stat.,  §  1^91 ;  Luedtke  •■. 
Jefferv,  H<)  Wis.  136. 

4.  Rathbun  7'.  Payne,  19  Wend.  (N.  Y.)  399. 

0.  State  i'.  Collins,  ift  K.  1. 371 ;  Clementaon, 
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illustration. — Thus  where  a  wheelman,  riding  at  the  rate  of  three  miles  an 
hour,  met  a  buggy  driven  at  the  rate  of  six  miles  an  hour,  and  the  former 
kept  on  the  right  side  of  the  road,  colliding  with  the  buggy,  whose  driver 
failed  to  turn  to  the  right,  the  wheelman  was  permitted  to  recover,  though 
he  might,  by  turning  to  the  left,  have  avoided  the  collision;1  but  he  was  not 
allowed  remuneration  for  sums  paid  out  by  him  for  physicians'  bills  and 
repairs  on  his  bicycle.2 


Road  Rights  and  Liabilities  of  Wheelmen 
(1S95),  §  106. 

1.  Illustration  —  Duty   to   Turn  to   Left. — 

Schimpf  v.  Sliter,  64  Hun  (N.  Y.)  463,  where 
the  facts  and  the  law  are  thus  reviewed  in  the 
opinion  by  Putnam,  J. :."  The  referee  found 
that  on  the  2d  day  of  May,  1888,  plaintiff,  rid- 
ing on  his  bicycle  on  the  driveway  in  Wash- 
ington park,  in  the  city  of  Albany,  and  going 
at  the  rate  of  three  miles  an  hour,  met  de- 
fendant driving  a  buggy,  going  at  a  rate  ex- 
ceeding six  miles  an  hour,  in  the  opposite 
direction.  Plaintiff  was  on  the  right  side  of 
said  road,  near  to  its  western  margin,  when 
defendant  came  up  on  the  same  side,  and  ran 
into  him,  causing  the  injury  for  which  this 
action  was  brought.  The  referee  found  that 
the  defendant  was  negligent,  and  plaintiff  free 
from  contributory  negligence.  There  was  no 
serious  controversy  in  the  case  as  to  plaintiff 
being  on  the  proper  side  of  the  road,  and  de- 
fendant being  on  the  wrong  side,  and  hence 
as  to  the  negligence  of  the  latter.  But  it  is 
insisted  that  the  plaintiff,  going  at  the  rate 
of  three  miles  per  hour  on  his  bicycle,  and 
seeing  that  defendant  was  about  to  run 
into  him,  could  easily  have  turned  to  the 
left  and  avoided  the  collision,  but,  on  the  con- 
trary, he  voluntarily  ran  his  bicycle  into 
defendant's  wagon,  and  thus  caused  the  in- 
jury. The  rule  in  this  class  of  cases  is  well 
settled,  that  the  plaintiff  must  show  that  the 
injury  was  not  caused  by  his  own  negligence. 
If  a  want  of  care  on  his  own  part  contributed 
to  produce  the  injury,  although  the  plaintiff 
was  on  the  right  side  of  the  road  and  the  de- 
fendant on  the  wrong  side,  plaintiff  cannot 
recover.  Kennard  v.  Burton,  25  Me.  49; 
Lane  v.  Crombie,  12  Pick.  (Mass. )  177  ;  Parker 
v.  Adams,  12  Met.  (Mass.)  420;  Hartfield  v. 
Roper,  21  Wend.  (N.  Y.)  615.  Therefore, 
although  plaintiff  was  on  his  own  side  of  the 
road,  he  must  also  show  that  he  endeavored 
to  avoid  a  collision  with  defendant's  vehicle. 
The  question  then  arises  whether  the  evidence 
justified  the  finding  of  the  referee  that  plain- 
tiff was  not  guilty  of  contributory  negligence. 
I  have  given  that  evidence  a  careful  exami- 
nation, and  am  of  opinion  that  it  does.  The 
plaintiff  was  going  on  his  own  side  of  the 
street  when  he  met  the  defendant  driving 
somewhat  rapidly.  Schimpf  could  not  be  ex- 
pected to  know  or  believe  that  Sliter,  when 
he  reached  him,  would  not  turn  out.  The 
latter  would  only  be  compelled  to  turn  out  for 
a  bicycle  a  short  distance — a  foot  or  two — and 
could  do  so  in  a  moment.  Therefore  plaintiff 
was  justified  in  supposing  that  defendant 
would  obey  the  law,  and  turn  out,  until  the 
last  moment.  Hence.no  negligence  could  be 
imputed  to  plaintiff  in  not  himself  going  to 


the  left  until  the  defendant  was  right  upon 
him,  because,  until  that  time,  he  could  have 
no  reason  to  believe  that  the  latter  would  not 
give  way  to  him.  Then,  if  Schimpf  turned  to 
the  left,  he  ran  the  risk  of  Sliter's  turning  at 
the  same  time,  and  causing  a  collision.  Had 
plaintiff,  when  the  horse  and  bicycle  were 
near  each  other,  turned  to  the  left,  and  the 
defendant  at  the  same  time  turned  to  the 
right,  and  a  collision  occurred,  the  former 
would  have  been  legally  liable  for  all  dam- 
ages. I  think  the  referee  could  properly  find, 
under  the  circumstances,  that  plaintiff  acted 
with  good  judgment,  and  not  negligently. 
He  could  not  know  defendant's  intent,  or  what 
the  latter  would  do.  If  the  plaintiff  violated 
the  law  by  turning  to  the  left  he  was  liable  to 
cause  damage  to  defendant's  vehicle,  for  which 
he  would  have  been  legally  responsible.  He 
was  not  bound  to  put  himself  in  that  position. 
I  think  therefore,  from  the  facts  appearing 
in  the  case,  the  referee  could  find  that  Schimpf 
was  not  negligent  in  assuming  until  the  last 
moment  that  Sliter  would  give  way  to  him; 
and  at  the  last  moment  it  was  not  negligence 
on  his  part  to  not  run  the  risk  of  turning  to 
the  left  when  to  do  so  would  have  subjected 
him  to  risk  of  collision  if  Sliter  should  turn 
the  same  way.  But  even  if  plaintiff  did 
not  act  with  good  judgment  in  the  matter, 
the  finding  of  the  referee  can  be  sustained. 
It  is  well  settled  that  when  a  party,  by  negli- 
gence of  another,  is  placed  in  a  position  of 
danger,  and  is  compelled  to  act  suddenly,  the 
law  does  not  demand  that  accuracy  of  judg- 
ment which  would  be  called  for  under  other 
circumstances ;  and  in  such  a  case,  even  if  he 
makes  a  mistake,  he  will  not  be  deemed  neg- 
ligent." 

2.  Measure  of  Damages — Costs  of  Medical  At- 
tendance and  Repairs  of  Bicycle  Disallowed. — 

"I  think,  however,  without  discussing  the 
matter  at  length,  that  under  the  ruling  of  the 
Court  of  Appeals  in  Gumb  v.  Twenty-third  St. 
R.  Co.,  114  N.  Y.  411,  the  referee  erred  in 
allowing  proof  of  sums  paid  by  plaintiff  to 
his  physician  for  medicine,  for  repairing  his 
bicycle,  etc.  In  the  case  above  cited  the  court 
held  it  error  for  the  plaintiff  to  testify  as  to 
what  he  had  paid  for  repairing  his  wagon  and 
the  amount  of  his  physician's  bill  without 
showing  the  value  of  such  items.  For  this 
error  of  the  referee  a  new  trial  will  be  neces- 
sary, unless  the  plaintiff  stipulates  to  deduct  the 
amount  of  the  items  so  proved,  which  is  fifty- 
nine  dollars  and  fifteen  cents.  The  judgment 
should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event,  unless  the  plaintiff 
stipulates  to  deduct  from  the  damages  re- 
covered in  the  action  fifty-nine  dollars  and 
fifteen  cents.  If  he  so  stipulate,  the  judgment 
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Qualifications  of  Eule. — But  the  rule  which  requires  the  traveler  to  turn  to 
the  right  is  not  inflexible.  He  may  not  wantonly  and  stubbornly  remain 
on  the  right  side  of  the  road  when  a  slight  change  of  position  will  prevent  a 
threatened  collision.1  And  it  has  been  held  that  where  there  is  sufficient 
room  for  both  to  pass,  and  the  collision  might  have  been  avoided  if  the  plain- 
tiff had  exercised  proper  care,  he  will  not  be  entitled  to  recover,  though 
the  defendant  did  not  turn  to  the  right.2  Again,  it  has  been  said  that  a 
horseman  must  yield  the  road  to  one  who  is  traveling  in  a  vehicle,3  and  that 
he  should  turn  either  to  the  right  or  left,  according  to  the  circumstances.4  It 
is  also  the  duty  of  the  light  vehicle  to  give  way  to  the  heavy  one.5 

Traveler  Turning  to  Left- — Liability  of  Town  for  Injuries  Received.  —  Moreover,  a  traveler 
who  turns  to  the  left,  but  occasions  no  injury  thereby  to  any  one  but  himself, 
is  not  a  transgressor  of  law,  and  does  not  lose  his  right  to  recover  against  a 
town  for  injuries  caused  by  an  obstruction  with  which  he  collides  on  the  left- 
hand  side.6 

Objective  Point  on  Left-hand  Side  of  Road — Degree  of  Care  Required — Question  of  Fact. — So 
where  the  driver  of  a  truck  kept  to  the  left  side  of  the  street,  in  order  to 
reach  his  employer's  store,  and  thereby  collided  with  a  bicycle  which  was  on 
the  proper  side,  it  was  held  that  the  wheelman  could  not  recover  as  a  matter 
of  law,  but  that  the  questions  of  negligence  in  the  case  were  for  the  trial 
court.7 

English  Rule. — In  England  the  rule  is  the  reverse  of  that  prevailing  in  this 
country,  and  travelers  meeting  on  the  highway  must  there  turn  to  the  left.8 


should  be  affirmed,  without  costs  to  either 
party."  Putnam,  J.,  in  Schimpf  v.  Sliter,  64 
Hun  (N.  YO463. 

1.  O'Malley  v.  Dorn,  7  Wis.  236,  73  Am. 
Dec.  403. 

2.  Brember  v.  Jones  (N.  H.  1893),  3°  AtJ- 
Rep.  41 1. 

3.  Washburn  v.  Tracy,  2  D.  Chip.  (Vt.) 
128. 

4.  Dudley  v.  Bolles,  24  Wend.  (N.  Y.)46s. 
6.  Grier  v.  Sampson,  27  Pa.  St.  183;  Beach 

v.  Parmeter,  23  Pa.  St.  196,  the  court  in  the 
latter  case  saying:  "  The  law  unquestionably 
is  that  a  footman  or  a  horseman  has  no  right 
to  force  it  [a  buggy  heavily  laden]  out  of  the 
beaten  track  of  the  road  if  there  be  sufficient 
room  to  pass  on  either  side.  And  where  a 
road  is  narrow,  and  there  is  difficulty  in 
passing,  if  the  horseman  can  turn  out  without 
danger  to  himself  or  beast,  and  the  buggy 
cannot  be  turned  out  without  incurring 
danger,  it  is  the  duty  of  the  former  to  give 
way." 

6.  Gale  v .  Lisbon,  52  N.  H.  174. 

7.  Where  Objective  Point  on  Left  hand  Side 
—Negligence  —  Question  of  Fact. — Peltier  v. 
Bradley  (Conn.  1895),  34  Atl.  Rep.  712.  Bald- 
win, J.,  in  delivering  the  opinion,  says: 
"The  plaintiff's  main  contention  is  that  who- 
ever drives  a  team  upon  what  to  him  is  the 
left  hand  side  of  the  road  thereby  assumes 
the  responsibility  of  exercising  an  unusual 
and  the  highest  degree  of  care  to  avoid  a  col- 
lision with  any  other  vehicle  which  he  may 
have  occasion  to  pass,  and  which  is  being 
kept  on  what  to  it  is  the  right  hand  side  of 
the  road.  Such  Is  not  the  law.  It  is  neces- 
sary and  proper  for  any  driver,  who  is  about 
to  stop  for  the  purpose  of  going  upon  land  or 
into  buildings  situated  on  what  to  him  i 1 1 1 1- 


left-hand  side  of  the  road,  to  shape  his  course 
in  that  direction,  and  he  is  bound  simply  to 
exercise  ordinary  and  reasonable  care  with 
reference  to  such  teams  as  he  may  encounter. 
*  *  *  We  have  no  statutory  rule  at  variance 
with  these  principles.  Gen.  Stat.,  2689,  2690, 
provide  that  when  the  drivers  of  any  vehicles 
for  the  conveyance  of  persons  shall  meet  each 
other  in  the  public  highway,  each  shall  turn 
to  the  right,  and  slacken  his  pace,  so  as  to 
give  half  the  traveled  path,  if  practicable,  and 
a  fair  and  equal  opportunity  to  pass,  to  the 
other;  and  that  the  driver  of  any  such  vehicle, 
who  shall,  by  neglecting  to  conform  to  these 
requirements,  drive  against  another  vehicle, 
shall  be  liable  in  treble  damages  for  any  injury 
thereby  done,  and,  if  the  injury  were  done 
designedly,  forfeit  not  exceeding  one  hundred 
dollars  to  the  state;  such  damages,  if  the 
driver  is  unable  to  pay  them,  to  be  recover- 
able of  the  owner  of  the  vehicle  by  writ  of 
scire  facias.  The  action  before  us  was  not 
brought  upon  the  statute,  and  could  not  have 
been,  since  that  gives  a  remedy  only  against 
the  driver,  or,  in  case  of  his  inability  to  re- 
spond, the  owner,  of  a  vehicle  for  the  convey- 
ance of  persons.  The  rule  which  it  lays  down 
is  limited  to  vehicles  of  the  same  description. 
The  driver  of  a  truck  for  the  conveyance  of 
goods,  when  he  meets  on  the  road  a  vehicle 
for  the  conveyance  of  persons,  is  not  under 
any  statutory  obligation  to  turn  to  the  right. 
It  may  be  reasonable,  and,  if  so,  necessary,  that 
he  should  do  so;  but  this  depends  solely  on 
what  should  be  the  conduct,  under  the  cir- 
cumstances of  the  occasion,  of  a  driver  of 
ordinary  skill  and  prudence." 

8.  Rule  In  England.— Angell  on  1 1  ighwnys  ( \A 
ed.),  $  32S. 

Hut  the  law  of  the  road  in  that  country  rests 
Volume  I  V. 


Vtt,  of  Highway. 


BICYCLES. 


Frightening  Horses, 


7.  Overtaking  and  Passing. — Where  two  vehicles  on  the  highway  are  going 
in  the  same  direction,  it  is  said  to  be  the  English  rule  that,  in  passing,  the 
foremost  should  bear  to  the  left.1  In  Louisiana  it  has  been  announced  that 
the  driver  of  a  vehicle  who  seeks  to  pass  another  going  in  the  same  direction 
must  turn  to  the  left.2 

But  in  Pennsylvania  it  has  been  said  that  "there  is  no  positive  law  to 
regulate  the  passing  of  those  who  are  traveling  in  the  same  direction."3  A 
wheelman  who,  from  behind,  runs  against  a  pedestrian  walking  on  a  path 
beside  the  road,  and  gives  no  warning  of  his  approach,  assumes  the  burden 
of  proving  that  he  is  free  from  negligence.4 

Question  of  Intent. — It  is  not  necessary,  in  order  to  constitute  assault  and 
battery  in  such  a  case,  that  the  wheelman  should  have  intended  to  commit 
the  injury.5 

8.  Frightening  Horses. — The  owner  of  a  vehicle  which  is  lawfully  on  the 
highway  is  not  liable  simply  because  it  has  a  tendency  to  frighten  horses.6 
Hence  a  wheelman  is  not   compelled  to  respond  in  damages  for  injuries 


upon  custom,  and  is  less  stringently  applied 
than  here.    Angell  on  Highways  (3d  ed.), 

$  333- 

1.  Angell  on  Highways,  $  340. 

2.  Avegno  v.  Hart,  25  La.  Ann.  235,  13  Am. 
Rep.  133,  the  court  saying:  "  We  understand 
the  law  of  the  road  in  this  country  to  be  that, 
when  a  driver  attempts  to  pass  a  vehicle  which 
is  going  in  the  same  direction  with  himself, 
he  must  go  to  the  left;  when  they  meet,  each 
must  go  to  the  right.  So  well  is  this  rule 
understood,  that  horses  well  trained  are  gov- 
erned by  it  without  any  guiding." 

3.  Bolton  v.  Colder,  1  Watts  (Pa.)  360. 

4.  Wheelman  Overtaking  Pedestrian. — Myers 
v.  Hinds  (Mich.  1896),  68  N.  W.  Rep.  156. 
The  court  says :  "The  question  therefore  is, 
What  was  the  duty  of  the  defendant,  riding  on 
a  vehicle,  in  passing  a  pedestrian  going  in  the 
same  direction  ?  His  vehicle  made  no  noise, 
and  he  gave  no  signal.  Many  others  were 
walking  in  this  narrow  path.  The  roadbed 
for  vehicles  was  open  to  him.  If  it  be  granted 
that  he  struck  a  stone  or  other  obstruction, 
was  the  stone  or  obstruction  such  that  he 
ought,  in  the  exercise  of  due  care,  to  have  seen 
it,  and  avoided  the  danger  ?  Was  it  such  that 
the  consequence  of  striking  it  must  have  been 
apparent  to  him?  What  efforts  did  he  make 
to  avoid  the  obstruction,  if  he  saw  it?  When 
one  passes  another,  both  using  bicycles  and 
going  in  the  same  direction,  it  appears  to  be 
the  rule  that  the  one  passing  is  liable  if  dam- 
age results  without  misconduct  on  the  part  of 
the  one  passed.  *  *  *  Nor  do  we  think  it  can  be 
held  as  the  law  that  the  defendant  was  in  the 
exercise  of  due  care  in  riding  down  this  nar- 
row path  at  the  rate  of  five  or  six  miles  an 
hour,  occupied,  as  it  was,  by  many  other  per- 
sons going  in  the  same  direction.  This  is 
not  a  cr.se  for  the  application  of  the  rule  of 
law  that  an  accident  and  a  consequent  injury 
are  not  of  themselves  evidence  of  negligence. 
When  one  upon  a  bicycle  comes  up  behind 
another,  who  is  unconscious  of  his  approach 
and  is  walking  where  he  has  a  right  to  walk, 
gives  no  warning,  and  strikes  him  with  his 
vehicle,  these  circumstances,  unexplained, 
tend  to  show  negligence.    The  defendant  may 


be  able  to  show  that  he  was  in  the  exercise  of 
due  care,  but  the  burden  of  proof  was  cast 
upon  him  by  the  plaintiff's  case.  "  See  also 
Mercer  v.  Corbin,  117  Ind.  450,  10  Am.  St. 
Rep.  76. 

6.  Mercer  v.  Corbin,  117  Ind.  450,  10  Am. 
St.  Rep.  76.  See  generally  the  title  Assault 
and  Battery,  vol.  2,  p.  952. 

6.  Tendency  of  Vehicle  to  Frighten  Horses. — 

Macomber  v.  Nichols,  34  Mich.  212,  where 
Judge  Cooley  says :  "  In  some  of  the  large 
cities  of  the  country  sufficient  means  of  transit 
by  the  old  methods  have  become  praatically 
out  of  the  question,  and  steam  power  is  per- 
mitted as  a  matter  of  necessity,  not  only  as 
means  of  moving  vehicles  by  the  side  of  teams 
in  the  street,  but  also  over  their  heads,  where 
the  liability  to  cause  fright  would  perhaps  be 
still  greater.  Horses  of  ordinary  gentleness 
would  at  first  be  liable  to  take  fright,  but 
after  a  time  they  become  accustomed  to  the 
objects  that  at  first  are  so  fearful  to  them, 
just  as  in  the  country  they  become  accus- 
tomed to  see  trains  of  cars  passing  near  them 
along  the  ordinary  railways,  which  sometimes, 
for  a  considerable  distance,  run  in  immediate 
proximity  to  the  common  roads.  Horses  may 
be,  and  often  are,  frightened  by  locomotives 
in  both  town  and  country;  but  it  would  be  as 
reasonable  to  treat  the  horse  as  a  public 
nuisance  from  his  tendency  to  shy  and  be 
frightened  by  unaccustomed  objects,  as  to 
regard  the  locomotive  as  a  public  nuisance 
from  its  tendency  to  frighten  the  horse.  The 
use  of  the  one  may  impose  upon  the  manager 
of  the  other  the  obligation  of  additional  care 
and  vigilance  beyond  what  would  otherwise 
be  essential,  but  only  the  paramount  author- 
ity of  the  legislature  can  give  to  either  the 
owner  of  the  horse  or  the  owner  of  the  loco- 
motive exclusive  privileges.  If  one,  in  mak- 
ing use  of  his  own  means  of  locomotion,  is 
injured  by  the  act  or  omission  of  the  other, 
the  question  is  not  one  of  superior  privilege, 
but  it  is  a  question  whether,  under  all  the  cir- 
cumstances, there  is  negligence  imputable  to 
some  one,  and,  if  so,  who  should  be  accounta- 
ble for  it."  See  also  Moses  v.  Pittsburgh, 
etc.,  R.  Co.,  21  111.  516. 
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caused  by  horses  taking  fright  at  his  bicycle,  though  he  ride  within  twenty- 
five  feet  of  the  approaching  team.1 

Duty  to  Dismount. — Nor,  at  common  law,  is  the  wheelman  obliged  to  dis- 
mount and  ascertain  if  approaching  horses  are  likely  to  be  frightened.2  In 
Virginia,  however,  a  recent  statute  requires  a  bicyclist  to  dismount  if  a 
horse  he  is  passing  appears  to  be  frightened.3 

9.  Duty  to  Use  Moderate  Speed. — Riding  upon  the  highway  at  a  high  rate 
of  speed  is  not  negligence  per  seA  Nor  is  it  such  negligence  to  drive  a  team 
at  '  a  lively  trot"  in  the  streets  of  a  city.5  Nor  is  it  necessarily  negligence 
to  drive  at  a  greater  rate  of  speed  than  that  permitted  by  a  city  ordinance.6 
So  a  speed  of  fifteen  miles  an  hour,  on  the  part  of  a  wheelman,  has  been  held 
not  to  be  actionable  negligence,7  though  it  seems  that  in  Pennsylvania  such 
a  rate  of  speed  is  unlawful.8  And  a  celebrated  Englisli  judge  once  charged 
that  the  term  "negligence"  included  exciting  the  horses  to  such  a  rate  of 
speed  that  they  cannot  be  stopped  or  properly  directed.9 

English  Statute — "Furious"  Driving,  etc. — Bicycles  Included. — A  wheelman  is  subject 
to  the  provisions  of  the  English  statute  which  prohibits  the  furious  driving 
of  a  carriage  on  the  highway.10 

10.  Duty  to  Use  Bells  and  Lamps. — Ordinances  are  in  force  in  most  of  the 
larger  cities  requiring  wheelmen  to  use  bells  and  lamps  on  their  bicycles  while 
riding  at  night,11  and  such  regulations  are  proper  and  valid,  the  noiseless 


1.  Holland  v.  Bartch,  120  Ind.  46. 

2.  Common  Law — Duty  to  Dismount. — Thomp- 
son v.  Dodge,  58  Minn.  555,  the  court  saying  : 
"  In  his  complaint  the  grounds  of  negligence 
charged  are  that  defendant  did  not  stop  riding 
towards  plaintiff  and  ascertain  whether  plain- 
tiff's horse  was  likely  to  be  frightened,  and  by 
riding  upon  the  road  grade  before  plaintiff 
had  time  to  drive  off  the  same.  As  the  defend- 
ant had  the  legal  right  to  be  in  the  highway, 
and  as  there  is  no  allegation  in  the  complaint 
that  the  defendant  knew,  or  had  any  reason  to 
believe  or  anticipate,  that  plaintiff's  horse 
would  be  frightened  at  defendant's  bicycle,  or 
the  manner  in  which  he  was  riding  the  same, 
it  does  not  charge  actionable  negligence.  It 
Is  not  the  duty  of  a  party  lawfully  traveling 
upon  a  public  highway  upon  a  bicycle,  when 
he  sees  a  horse  and  carriage  approaching,  to 
stop  and  inquire  whether  the  horse  is  likely 
to  be  frightened,  nor  to  anticipate  that  such 
horse  will  be  frightened,  especially  in  the  ab- 
sence of  any  apparent  reason  for  so  doing  ;  and 
it  appears  from  the  evidence  that  defendant 
was  within  five  to  ten  feet  of  plaintiff's  horse 
when  he  noticed  that  the  horse  was  frightened. 
When  he  first  saw  plaintiff  he  was  about 
seventy  or  one  hundred  feet  away  from  him, 
and  riding  at  the  rate  of  eight  miles  an  hour; 
but,  to  use  his  expression,  he  slowed  up,  and 
turned  out  to  the  edge  of  the  road  next  to  the 
grass  on  tin-  right  side  of  the  road,  and  only 
went  the  length  of  the  plaintiff's  horse  before 
he  dismounted  and  went  to  the  assistance  of 
plaintiff,  and  rendered  him  such  assistance  as 
he  was  able.  There  is  not  a  single  word  of 
evidence  going  to  show  any  wilful  act  of  tort 
on  the  part  of  defendant,  or  that  he  was  riding 
his  vehicle  in  any  other  than  the  ordinary 
way  and  reasonable  manner,  or  that  he  appre- 
hended or  anticipated  any  fright  on  the  part  of 
plaintiff's  horse.  Simply  because  the  plain- 
tiff's enrriage  was  injured  by  reason  of  his 


horse  becoming  frightened  at  defendant's 
riding  his  vehicle  does  not  impute  negligence 
to  defendant.  If  defendant's  act  was  not 
wrongful,  the  resulting  injury  was  not  action- 
able. The  defendant  cannot  be  made  to  pay  • 
or  suffer  for  his  acts,  unless  the  acts  done  by 
him  were  done  in  such  manner  and  at  such  a 
time  as  to  show  that  he  was  acting  in  disregard 
of  the  rights  of  other  persons.  This  is  not 
such  a  case." 

3.  Virginia  Laws,  1896. 

4.  Brennan  v.  Friendship,  67  Wis.  223. 

6.  Crocker  v.  Knickerbocker  Ice  Co.,  92 
N.  Y.  652. 

6.  Hall  v.  Ripley,  119  Mass.  135;  Hanlonv. 
South  Boston  Horse  R.  Co.,  129  Mass.  310. 
See  also  Williams  v.  O'Keefe,  24  How.  Pr. 
(N.  Y.  Super.  Ct.)  16. 

7.  Holland  v.  Bartch,  120  Ind.  46,  16  Am. 
St.  Rep.  307. 

8.  Kennedy  v.  Way,  3  Law  Rep.  N.  S.  184; 
Angell  on  Highways  (3d  ed.),  §  342. 

9.  Lord  Chief  Justice  Best,  in  his  charge  to 
the  Wilts  Grand  Jury,  in  1827.  See  note  to 
Cotterill  v.  Starkey,  8  C.  &  P.  691,  34  E.  C. 
L.  587. 

10.  Taylor  v.  Goodwin,  4  B.  Div.  228; 
Reg.  v.  Parker,  reviewed  in  Case  and  Com- 
ment, May,  1896. 

11  Bell  and  Lamp  Ordinance. — The  follow- 
ing ordinance,  in  force  in  the  city  of  New 
York  (as  amended  July  3,  1893),  will  serve 
as  an  example  of  these  regulations:  "Any 
person  using  a  bicycle,  tricycle,  or  other 
such  vehicle  of  propulsion  on  the  public 
Streets  of  this  city  shall  be  required  to  carry 
on  such  vehicle,  after  sundown  or  before  sun 
rise,  a  light  of  sufficient  illuminating  power  to 
be  visible  at  a  distance  of  200  feet;  also  an 
alarm  bell, and  a  signal  shall  be  given  by  sound- 
ing said  bell,  or  otherwise,  on  approaching 
and  crossing  the  intersection  of  any  street  or 
avenue  ;  and  no  person  using  a  bicycle, tricycle, 
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movement  of  the  wheel  making  it  more  dangerous  than  other  vehicles  in  the 
dark.1 

As  early  as  1880  a  wheelman  was  prosecuted  in  one  of  the  police  courts 
of  interior  England  for  riding  a  bicycle  between  sunset  and  sunrise  without  a 
light ;  and,  though  he  urged  that  his  vehicle  was  only  a  velocipede,  he  was 
convicted,  the  police  magistrate  saying  that  "if  there  were  two  wheels  to  the 
machine  it  was  a  bicycle."2 

11.  Payment  of  Toll. — In  Pennsylvania  a  turnpike  company,  empowered  to 
i  harge  toll  for  vehicles  passing  over  its  road,  may  collect  tolls  from  wheel- 
men, and  a  charge  of  one  cent  per  mile  is  not  unreasonable.3 

In  England,  on  the  other  hand,  a  bicycle  is  not  liable  to  toll  under  a 
statute  authorizing  its  collection  for  certain  vehicles,  adding  the  words  "  or 
other  such  carriage."4 

IV.  The  Bicycle  as  Property — 1.  Transportation. — While  no  court  of  last 
resort  has  yet5  determined  whether  as  a  common-law  question  a  bicycle  is 
baggage  within  the  legal  meaning  of  that  term,  so  as  to  make  it  the  duty  of  a 
railroad  company  to  transport  it  without  extra  charge  beyond  the  price  paid 
by  the  passenger  for  his  ticket,6  a  recent  decision  in  one  of  the  nisi  prius 
courts  of  Missouri  sustains  the  affirmative  of  the  proposition.7    In  England, 


velocipede,  or  other  such  vehicle  of  pro- 
pulsion on  the  public  streets  of  this  city  shall 
propel  said  bicycle,  tricycle,  velocipede,  or 
other  such  vehicle  of  propulsion  at  a  rate  of 
speed  greater  than  eight  miles  an  hour,  nor 
shall  any  greater  number  than  two  persons 
abreast  parade  the  streets  of  the  city  at  any 
time  on  said  such  bicycles,  tricycles,  veloci- 
pedes, or  other  vehicles  of  propulsion.  Any 
violation  of  these  ordinances  shall  be  punished 
as  a  misdemeanor." 

1.  Clementson,  Road  Rights  and  Liabili- 
ties of  Wheelmen  (1895),      149,  150. 

2.  See  this  case  reviewed  in  33  Cent.  L.  J. 
263;  also  25  Sol.  J.,  p.  4. 

3.  Payment  of  ToUs. — Geiger  v.  Perkiomen, 
etc.,  Turnpike  Road,  167  Pa.  St.  582,  the  court 
saying  :  "  If  a  bicycle  be  a  carriage,  then  the 
general  words  '  other  carriage  of  burthen  or 
pleasure,'  and  '  every  other  carriage  of  pleas- 
ure, under  whatever  name  it  may  go,'  are  suf- 
ficiently descriptive  to  subject  it  to  toll.  It 
is  not  strenuously  contended  that  a  bicycle  is 
not  a  two-wheeled  carriage.  It  is  no  less  a 
carriage  because  propelled  by  a  man  instead  of 
being  drawn  by  a  horse;  whether  it  be  one  of 
burden  or  pleasure,  or  both,  is  not  material, 
for,  if  either,  defendant  was  expressly  author- 
ized to  collect  toll  from  the  persons  using  it 
on  the  turnpike.  But,  it  is  argued,  the  only 
basis  fixed  in  the  act  for  computation  of 
toll  on  carriages  is  by  wheels  and  horses, 
not  wheels  or  horses ;  therefore,  as  this  car- 
riage is  not  drawn  by  horses,  the  amount  of 
toll  cannot  be  determined  by  the  law  of  the 
corporation,  and,  as  it  cannot  thus  be  de- 
termined, there  is  no  power  to  demand  any. 
Assuming  the  amount  of  toll  to  be  charged 
is  incapable  of  computation  by  the  method 
designated  for  other  vehicles  in  the  act,  that 
does  not  negative  the  power  expressly  given 
to  collect  toll  from  those  traveling  by  car- 
riage. The  method  of  computation  by  wheels 
and  horses  is  not  the  power  to  collect  toll, 
which  is  expressly  given;  that  is  a  mere  limi- 
tation on  the  power;  the  demand  must  not  ex- 


ceed the  sums  specified  for  the  animals  and 
vehicles  enumerated." 

4.  English  Statute.— Williams  v.  Ellis,  5  Q^. 
B.  Div.  175,  Lush,  J.,  saying:  "The  present 
act  begins  with  imposing  a  toll  upon  particular 
carriages  which  are  described  '  or  other  such 
carriage,'  and  then  imposes  a  further  toll  upon 
'  every  carriage  of  whatever  description  and 
for  whatever  purpose,  impelled  by  steam  or 
any  other  power,  not  being  that  of  horses.' 
The  carriages  here  referred  to  must  be  car- 
riages ejusdem  generis  with  the  carriages  pre- 
viously specified.  If  a  bicycle  were  held  liable 
to  pay  toll  as  a  carriage  I  do  not  know  where 
we  could  draw  the  line."  This  does  not  seem 
to  be  reconcilable  with  the  Pennsylvania 
case  above  cited,  and  was  not  considered  in 
the  latter. 

6.  That  is,  up  to  1897. 

6.  See  an  article  "Bicycles  as  Baggage,"  43 
Cent.  L.  J.  363,  by  Lyne  S.  Metcalfe,  Jr.  See 
generally  the  title  Baggage,  vol.  3,  p.  528. 

7.  Bicycle  as  Baggage. — State  ex  rel.  Bettis  v. 
Missouri  Pac.  R.  Co.,  decided  in  the  Cir- 
cuit Court  of  St.  Louis  in  October,  1896,  and 
editorially  reviewed  in  the  Railway  Age  for 
October  16,  1896,  and  in  43  Cent.  L.  J.  377. 
Circuit  Judge  Russell,  who  decided  the  case, 
writes  an  exhaustive  opinion,  discussing  both 
the  right  of  the  wheelman  to  have  his  bicycle 
carried  as  baggage,  and  the  propriety  of  en- 
forcing that  right  by  mandamus.  After  treat- 
ing of  the  law  of  baggage  as  related  to  other 
articles,  the  learned  judge  speaks  more  specif- 
ically of  the  bicycle  as  follows:  "It  is  true 
that  it  has  not  been  many  years  since  those 
who,  like  the  relator,  were  addicted  to  bicycle 
riding  were  regarded  as  cranks;  but  this  class 
has  grown  and  his  tribe  multiplied  until  it 
threatens  to  include  all  mankind,  and  we 
are  forced  to  accord  to  the  wheelman  the 
average  human  intelligence,  and  we  cannot 
now  say  that  only  a  crank  would  carry  a  wheel 
with  him.  *  *  *  It  appears  from  the  relator's 
petition  that  the  bicycle  is  a  machine  or 
vehicle  in  very  common  use  among  a  large 

30  Volume  IV. 


The  Bicycle  as  Property. 


BICYCLES. 


Taxation. 


on  the  other  hand,  bicycles  have  been  denied  the  character  of  baggage  within 
the  meaning  of  this  rule.1  A  recent  statute  in  New  York  requires  railway 
companies  to  carry  bicycles  as  baggage.2 

2.  Taxation. — Bicycles  have  been  construed  as  "  personal  effects  "  within  the 
meaning  of  the  Federal  Tariff  Act  of  1890,  so  as  to  be  admitted  free  of  duty 
when  accompanied  by  the  owner.3  In  a  late  nisi  prins  case  in  Maryland 
an  ordinance  imposing  a  license  tax  of  one  dollar  on  bicycles  was  declared 
invalid.4 


class  of  people,  for  health,  recreation,  and  loco- 
motion; that  the  relator  belongs  to  this  class, 
which  is  usually  denominated  wheelmen,  or 
bicycle  riders;  that  it  is  the  use  or  custom  for 
the  relator  and  for  wheelmen  generally  to 
take  their  bicycles  on  railroad  trains  for  use 
at  the  end  of  their  journeys,  and  to  make  trips 
on  railroads,  taking  their  bicycles  with  them 
for  the  purpose  of  using  them  at  the  end  of 
their  journeys,  for  health,  recreation,  or  loco- 
motion. In  considering  this  question  we  are 
not  permitted  to  determine  whether  the  facts 
will  justify  the  statements  set  forth  in  the  re- 
lator's petition.  That  cannot  be  inquired 
into  at  this  time.  Keeping  in  mind  the  defi- 
nition of  baggage  as  determined  by  the  courts, 
it  will  be  seen  that  the  article  sought  to  be 
transported  as  baggage  must  be  for  the  per- 
sonal use  or  convenience  of  the  traveler, 
according  to  the  habits  or  custom  of  the  par- 
ticular class  to  which  he  belongs,  and  it  may 
be  for  his  immediate  use  on  the  journey  or  for 
his  need  during  his  time  of  stay.  That  these 
requirements  are  met  by  the  petition  is  ap- 
parent, if  we  are  to  consider  the  bicyclists  a 
separate  and  distinct  class.  From  whatever 
standpoint  we  look  at  them  we  are  forced  to 
the  conclusion  that  they  form  a  class,  and  a 
decidedly  large  one;  and  the  courts  must  take 
notice  of  this  as  they  do  other  matters  which 
impress  themselves  upon  the  senses.  It  would 
be  foolish  for  the  court  to  assert,  in  view  of 
what  they  witness  every  day,  that  the  wheel- 
men do  not  compose  a  very  substantial  part 
of  the  community.  In  addition,  too,  the  alle- 
gations of  the  petition  bring  the  relator's 
bicycle  squarely  within  the  above  authorities 
cited.  It  is  also  alleged  that  the  relator  has 
no  baggage  but  his  bicycle  and  that  it  is  within 
the  statutory  limit  as  to  weight.  In  this  view 
of  the  case  there  can  be  no  escape  from  the 
conclusion  that  the  relator's  bicycle  is  baggage 
as  defined  by  the  authorities  set  out,  and  that 
the  respondent  is  bound  to  carry  it  as  such 
without  extra  compensation  therefor.  The 
objection  that  the  bicycle  is  a  vehicle,  and  that 
if  the  respondent  should  be  required  to  carry 
it,  it  might  also  be  required  to  carry  other 
vehicles  of  a  larger  class  and  more  cumber- 
some, is  disposed  of  by  the  rule  that  the  article 
sought  to  be  carried  as  baggage  shall  not 
exceed  the  limit  of  reason  and  custom.  When 
we  consider  that  the  respondent  carries  the 
largest  trunks  made,  in  its  baggage  cars,  it 
cannot  be  well  said  that  a  vehicle  not  exceed- 
ing thirty-five  pounds  in  weight  should  be 
rejected  because  of  its  size  and  weight.  If  the 
one  is  within  the  limit  of  reason  and  custom 
the  other  could  hardly  lie  rejected  because  it  is 
not.    Nor  do  we  think  the  objection  that  the 
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bicycle  is  liable  to  injury  in  being  transported 
without  crating  is  entitled  to  consideration, 
since  in  this  action  we  are  not  to  determine 
under  what  conditions  the  respondent  shall  be 
required  to  transport  the  baggage.  In  any 
event  it  does  not  appear  that  it  would  be  any 
more  easily  injured  than  the  sportsman's  gun 
or  fishing  tackle,  or  the  artist's  easel,  which, 
as  heretofore  seen,  are  classed  as  baggage." 

1.  Rule  in  England. — See  an  English  nisi 
prius  case  editorially  reviewed  in  43  Cent.  L. 
J-  457- 

2.  New  York  Statute  Requiring  Transportation 
of  Bicycles  as  Baggage. — N.  Y.  Laws  (1896),  c. 
333,  p.  273.  As  this  act  is  likely  to  be  the 
model  for  future  legislation  upon  the  same 
subject,  it  is  here  set  forth  in  full :  "  A  check, 
made  of  some  proper  metallic  substance,  of 
convenient  size  and  form,  plainly  stamped 
with  numbers,  and  furnished  with  a  conven- 
ient strap  or  other  appendage  for  attaching  to 
baggage,  shall  be  affixed  to  every  piece  or 
parcel  of  baggage  when  taken  for  transporta- 
tion for  a  passenger  by  the  agent  or  employee 
of  such  corporation,  if  there  is  a  handle,  loop, 
or  fixture  therefor  upon  the  piece  or  parcel  of 
baggage,  and  a  duplicate  thereof  given  to  the 
passenger  or  person  delivering  the  same  to 
him.  If  such  check  be  refused  on  demand  the 
corporation  shall  pay  to  the  passenger  the 
sum  of  ten  dollars,  and  no  fare  shall  be  col- 
lected or  received  from  him ;  and  if  he  shall 
have  paid  his  fare  it  shall  be  refunded  to  him 
by  the  conductor  in  charge  of  the  train. 
Such  baggage  shall  be  delivered,  without  un- 
necessary delay,  to  the  passenger  or  any  per- 
son acting  in  his  behalf,  at  the  place  to  which 
it  was  to  be  transported,  where  the  cars  usu- 
ally stop,  or  at  any  other  regular  intermediate 
stopping  place  upon  notice  to  the  baggage- 
master  in  charge  of  baggage  on  the  train  of 
not  less  than  thirty  minutes,  upon  presenta- 
tion of  such  duplicate  check  to  the  officer  or 
agent  of  the  railroad  corporation,  or  of  any 
corporation,  over  any  portion  of  whose  road 
it  was  transported.  Bicycles  are  hereby  de- 
clared to  be  and  be  deemed  baggage  for  the 
purposes  of  this  article,  and  shall  be  trans- 
ported as  baggage  for  passengers  by  railroad 
corporations,  and  subject  to  the  same  liabili- 
ties, and  no  such  passenger  shall  be  required 
to  crate,  cover,  or  otherwise  protect  any  such 
bicycle;  provided,  however,  that  a  railroad 
corporation  shall  not  be  required  to  transport, 
under  the  provisions  of  this  act,  more  than 
one  bicycle  for  a  single  person." 

3.  See  Adams's  New  United  States  Tariff 

( 2d  ed.),  is<)<i,  p.  147. 

4.  License  Tax  Declared  Invalid.— The  deci- 
sion was  rendered  by  Judge  Stump,  of  Talbot 
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Definitions. 


V.  The  Bicycle  and  Insurance.  —  One  who  is  insured  against  injuries 
occurring  upon  a  "  passenger  train,  passenger  steamer,  omnibus,  tram  car, 
dogcart,  wagonette,  coach,  carriage,  or  other  passenger  vehicle,"  cannot 
recover  for  injuries  received  upon  a  bicycle.1  But  riding  in  a  bicycle  race 
does  not,  as  a  matter  of  law,  constitute  "  voluntary  or  unnecessary  exposure  to 
danger"  within  the  meaning  of  an  accident  policy.2 

Insurance  of  Bicycle  against  Theft. — The  business  of  insuring  wheels  against  theft 
is  now  becoming  common,  and  in  course  of  time  will  doubtless  give  rise  to 
some  interesting  questions  of  insurance  law. 

BID — BIDDING.  (See  also  the  titles  AUCTIONS  AND  AUCTIONEERS,  vol. 
3,  p.  487;  Judicial  Sales;  Sheriff  Sales.) — "  Bidding,"  in  its  comprehen- 
sive sense,  is  making  an  offer,  but  in  its  more  ordinary  acceptation  it  signifies 
the  making  of  an  offer  at  an  auction.3 


County,  Maryland,  who  in  delivering  his 
opinion  said  :  "  The  commissioners  of  Easton 
unquestionably  have  the  right  to  regulate  the 
manner  of  using  bicycles,  to  prohibit  their  use 
on  the  sidewalks,  to  reasonably  regulate  the 
rate  of  speed,  to  require  lights  at  night,  etc. ; 
but  this  particular  ordinance  is  most  unreason- 
able, the  opposite  of  beneficial  to  the  town, 
and  inconsistent  with  the  laws  and  policy  of 
the  state.  The  general  policy  of  the  state  is 
that  the  citizens  of  a  town  and  all  strangers 
who  may  happen  to  pass  through  or  reside 
therein  shall  at  their  pleasure  have  the  right 
of  free  passage  over  the  streets  of  said  town, 
either  on  foot  or  in  ordinary  private  vehicles. 
A  bicycle  is  a  vehicle  in  general  use.  As  such 
it  has  received  legislative  recognition  and 
protection." 

1.  See  a  Scotch  case  reviewed  in  Law 
Times,  July,  1896,  p.  252,  where  Lord  Kyl- 
lachy  is  said  to  have  decided  that  a  bicycle  was 
no  more  covered  by  this  description  than  a 
pair  of  skates. 

2.  Riding  Bicycle  Race — "Voluntary  Expo- 
sure " — Accident  Insurance. — Keefe  v.  National 
Acc.  Soc,  4  N.  Y.  App.  Div.  392,  the  court 
saying  :  "  This  action  is  brought  upon  an  acci- 
dent policy  issued  by  the  defendant  to  the 
plaintiff,  and  is  to  recover  for  injuries  sus- 
tained while  riding  in  a  bicycle  race.  The  fol- 
lowing provision  was  contained  in  the  policy: 
'This  policy  shall  not  extend  to  or  cover 
injury  resulting  from  voluntary  overexertion, 
either  voluntary  or  unnecessary  exposure  to 
danger,  or  to  obvious  risk  of  injury.'  The 
defendant  claimed  that  an  injury  sustained 
while  riding  in  such  a  race  was  within  the 
above  exception,  and  moved  for  a  nonsuit  on 
that  ground.  The  court  denied  the  motion, 
and,  on  that  subject,  submitted  to  the  jury  the 
question  whether  the  plaintiff  was  injured  by 
his  voluntarily  or  unnecessarily  exposing  him- 
self to  danger,  or  to  the  obvious  risk  of  injury. 
This  was,  we  think,  a  correct  disposition  of 
the  question  raised  by  the  defendant.  It  can- 
not be  said,  as  a  matter  of  law,  that  the  plain- 
tiff was  overexerting  himself,  nor  that  he  vol- 
untarily exposed  himself  to  danger  by  enter- 
ing into  the  race.  Different  and  equally 
intelligent  and  unbiased  men  might  fairly 
differ  in  opinion  as  to  whether  or  not,  by  tak- 
ing part  in  such  a  race,  any  risk  of  injury  was 
necessarily  incurred,  and  we  think  the  court 
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was  right  in  leaving  the  decision  of  that  ques- 
tion to  the  jury.  Hart  v.  Hudson  River 
Bridge  Co.,  80  N.  Y.  622;  Salt  Springs  Nat. 
Bank  v.  Sloan,  135  N.  Y.  383."  See  generally 
the  title  Accident  Insurance,  vol.  1,  p.  284. 

3.  Eppes  v.  Mississippi,  etc.,  R.  Co.,  35 
Ala.  56. 

A  bid  means  an  offering  of  so  much  money 
for  the  property  exposed  to  sale,  not  a  mere 
verbal  saying  of  the  party  that  he  will  give  so 
much.  State  v.  Johnston,  1  Hayw.  (N.  Car.) 
293,  in  which  case  it  was  held  that  an  offer- 
ing by  one  who  has  not  the  money  could  not 
be  regarded  as  a  bid  at  all. 

Assent. — In  Paynes.  Cave,  3  T.  R.  149,  the 
court  said :  "  The  auctioneer  is  the  agent  of 
the  vendor,  and  the  assent  of  both  parties  is 
necessary  to  make  the  contract  binding;  that 
is  signified  on  the  part  of  the  seller  by  knock- 
ing down  the  hammer,  which  was  not  done 
here  till  the  defendant  had  retracted.  An 
auction  is  not  unaptly  called  locus  peenitentice. 
Every  bidding  is  nothing  more  than  an  offer 
on  one  side,  which  is  not  binding  on  either 
side  till  it  is  assented  to.  But  according  to 
what  is  now  contended  for,  one  party  would 
be  bound  by  the  offer,  and  the  other  not, 
which  can  never  be  allowed." 

In  tlie  Sense  of  "  Contract." — The  condition  of 
a  bond  was  in  the  following  words :  "  That 
whereas  the  said  Carr  guaranteed  for  John  W. 
Walker,  on  his  bid  for  carrying  the  mail 
on  route  3315  from  Gainsville  to  Spring  Place, 
in,  through,  and  by  said  Wyley's  influence  and 
persuasion,  which  said  contract  the  said  J.  W. 
Walker  has  refused  to  execute  :  Now,  if  said 
Wyley  does  and  will  stand  betwixt  the  said 
Carr  and  the  General  Post  Office  Department, 
so  that  the  said  Carr  has  no  more  trouble  and 
expense,  and  releases  the  said  Carr  from  all 
responsibility  and  damage  in  said  matter,  then 
the  above  bond  to  be  void."  The  court  said  : 
"  That  the  word  bid  was  used  for  '  contract '  is 
evident  from  the  subsequent  use  of  the  last 
word;  and  '  said  matter,'  in  the  conclusion  of 
the  instrument,  can  legitimately  refer  to  noth- 
ing else  than  the  guaranty  of  the  contract  of 
Walker  by  the  obligee."  Carr  v.  Wyley,  23 
Ala.  825. 

Implies  a  Sale. — Section  87,  c.  24,  Rev.  Stat. 
Wisconsin,  provided  that   the   school  land 
commissioners  should  make  sale  of  forfeited 
mortgaged  lands.    Section  88  of  the  same 
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Definitions. 


BIENNIAL. — The  word  "  biennial  "  is  derived  from  the  Latin  bis,  twice,  and 
annus,  year,  meaning  the  happening  or  taking  place  of  anything  once  in  two 


years 


BIENS.  (See  also  Bona  ;  Chattels  ;  GOODS ;  EFFECTS.)— See  note  2. 
BIG. — Great;  large  in  bulk.3 


statute  provided  that  in  case  no  one  should 
bid  the  full  amount  due,  the  commissioners 
should  bid  on  the  same  on  account  of  the 
proper  fund.  The  court  said  :  "The  word  bid, 
as  here  used,  when  construed  with  reference 
to  the  requirements  of  section  87,  seems  to 
imply  that  there  is  to  be  a  sale.  If  the  object 
was  to  enable  the  commissioners  to  sell  upon 
credit,  it  is  difficult  to  see  why  that  could  not 
have  been  provided  for  in  the  first  instance, 
and  as  well  without  as  with  this  idle  ceremony 
of  bidding.  We  think  the  object  of  requiring 
the  commissioners  to  bid  was  to  enable  them 
in  all  cases  to  make  sale,  and  thus  cut  off  the 
mortgagor's  equity  of  reoemption."  Krebs  v. 
Dodge,  9  Wis.  1 1 . 

Bid  Off. — In  Eppes  v.  Mississippi,  etc.,  R. 
Co.,  35  Ala.  56,  the  court  said  :  "  One  is  said 
to  bid  off  a  thing  when  he  bids  at  an  auction, 
and  the  thing  is  knocked  down  to  him  in  im- 
mediate succession  to  the  bid,  and  as  a  conse- 
quence of  it.  The  expression  '  bidding  off  '  a 
contract  at  public  letting  would  manifestly  be 
perverted  in  using  it  for  the  description  of  a 
transaction  in  which  proposals  were  made 
and  privately  passed  upon  as  the  judgment 
of  the  plaintiff,  uncontrolled  by  the  consider- 
ation of  the  lowest  bid,  might  dictate.  If  a 
private  gentleman  should  advertise  for  pro- 
posals to  do  a  work,  and  after  receiving  the 
proposals  should,  in  the  exercise  of  his  dis- 
cretion, award  the  contract  to  one  of  the  pro- 
posers, no  one  would  say  that  the  contract 
had  been  '  bid  off'  at  a  public  letting." 

Lowest  Bidder. — See  the  titles  Counties  ; 
Municipal  Corporations;  Public  Offi- 
cers; Working  Contracts  ;  and  see  Low- 
est. 

Highest  Bidder. — See  the  titles  Auctions 
and  Auctioneers,  vol.  3,  p.  487;  Judicial 
Sales;  Sheriff  Sales;  Tax  Sales;  and  see 
Highest. 

Responsible  Bidder. — See  Responsible. 

I.  State  v.  Smith,  42  Mo.  506. 

Where  a  statute  provided  (Gen.  Stat.  Mis- 
souri 1865)  that  an  officer  appointed  "shall 
serve  as  such  until  the  next  biennial  appoint- 
ment of  officers  of  registration,"  the  court,  by 
Wagner,  J.,  said  :  "  The  law  seems  very  clear, 
and  there  is  no  room  left  for  construction. 
4  C.  of  L. — 3 
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*  *  *  The  word  biennial  is  derived  from  the 
Latin  word  bis,  twice,  and  annus,  year,  mean- 
ing the  happening  or  taking  place  of  anything 
once  in  two  years."  State  v.  Smith,  42  Mo. 
506. 

"Biennially  does  not,  in  its  ordinary  and 
proper  use,  signify  duration  of  time,  but  de- 
fines a  period  for  the  happening  of  some 
event."  Bockes,  J.,  in  People  v.  Tremain,  9 
Hun  (N.  Y.)  573,  affirmed  68  N.  Y.  628. 

So  where  a  statute  provides  that  the  mayor 
shall  biennially  appoint  certain  officers,  who 
shall  continue  in  office  until  their  successors 
have  been  appointed,  it  was  held  that  bien- 
nially related  to  the  time  when  the  appoint- 
ment should  be  made,  and  was  not  intended  to 
fix  the  term  of  office  of  the  appointee  with- 
out regard  to  the  time  of  the  appointment. 
People  v.  Kilbourn,  68  N.  Y.  479. 

2.  Bien«,  bona,  says  Sir  Edward  Coke,  are 
words  which  include  all  chattels,  as  well  real 
as  personal.  Co.  Litt.  n8i;  Eddy  v.  Davis, 
35  Vt.  247. 

3.  Libel  and  Slander.  (See  also  the  title 
Libel  and  Slander.)  —  In  an  action  of 
slander  the  words  "all  W.'s  girls  are  big," 
without  a  colloquium  by  which  any  other 
than  the  ordinary  meaning  can  be  given  to 
them,  will  not  warrant  an  innuendo  that  big 
means  big  with  child.  Watts  v.  Greenlee,  2 
Dev.  L.  (N.  Car.)  115. 

Big  with  Child.  (See  also  Quick  ;  Preg- 
nant ;  and  the  title  Abortion,  vol.  1,  p.  188. ) 
— In  the  criminal  law,  apart  from  any  statute, 
there  is  a  difference  between  a  woman  being 
big  with  child,  or  pregnant,  and  being  quick 
with  child;  and  it  is  not  a  punishable  offense 
at  common  law  to  perform  an  operation  upon 
a  pregnant  woman,  with  her  consent,  for  the 
purpose  of  procuring  an  abortion,  and  there- 
by to  effect  such  purpose,  unless  the  woman 
be  quick  with  child.  Com.  v.  Parker,  9  Met. 
(Mass.)  263. 

But  the  distinction  between  a  woman  being 
pregnant,  or  big  with  child,  and  being  quick 
with  child  is  applicable  mainly,  if  not  exclu- 
sively, to  criminal  cases,  and  does  not  apply 
to  cases  of  descents,  devises,  and  other  gifts. 
Hall  v.  Hancock,  15  Pick.  (Mass.)  255,  26 
Am.  Dec.  598. 
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By  Alexander  Stronach. 

I.  Definition,  35. 
H  Origin  and  History,  35. 

1.  In  England,  35. 

a.  Ecclesiastical  Offense,  35. 

b.  Statutes,  35. 

2.  In  the  United  States,  36. 

a.  English  Statutes  as  to  Bigamy  Not  Adopted,  36. 

b.  Statutes,  36. 
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m.  Elements  of  the  Offense,  36. 
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a.  Subsisting  Prior  Marriage,  36. 
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(2)  Divorce  from  First  Husband  or  Wife,  36. 
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a.  Prior  Marriage,  42. 
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a.  What  Prosecution  must  Prove,  45. 

(1)  The  Life  of  the  Absent  Husband  or  Wife,  45. 

(2)  The  Defendant' s  Knowledge  of  the  Absent  Party's  Life,  46. 
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VI.  Accessories,  48. 

VII.  Unlawful  Cohabitation  —  Federal  Statute,  48. 


CROSS-REFERENCES. 


For  matters  of  Procedure,  see  the  title  BIGAMY,  Encyclopaedia  of  Pleading  and 
Practice,  vol.  3,  p.  322. 

For  other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  ACCESSORY,  vol.  I,  p.  257  ;  ADMISSIONS,  vol.  1,  p. 
670;  ADULTERY,  vol.  i,  p.  746;  ATTEMPTS  TO  COMMIT  CRIME,  p.  250, 
ante;  BASTARDY,  p.  871,  ante;  CONFESSIONS;  CONFLICT  OF  LAWS; 
CRIMINAL  LAW;  DIVORCE;  EXPERT  AND  OPINION  EVIDENCE; 
FOREIGN  LAWS ;  HUSBAND  AND  WIFE;  LEWD  AND  LASCIVIOUS  CO- 
HABITATION AND  CONDUCT;  MARRIAGE;  PRESUMPTIONS ;  WIT- 
NESSES. 

I.  Definition. — Bigamy  is  committed  by  a  party  who,  when  already 
legally  married  to  one  person,  marries  another.1 

Bigamy  and  Polygamy  are  terms  now  used  in  law  to  denote  the  same  offense.2 
Distinct  offense  from  Adultery. — But  bigamy  and  adultery  are  distinct  offenses, 

and  a  person  may  be  convicted  of  and  punished  for  each  under  the  same  state 

of  facts.3 

II.  Origin  and  History — 1.  In  England — a.  Ecclesiastical  Offense. — 
It  was  not  an  offense  at  the  common  law  to  marry  a  second  time  during  the 
life  of  the  first  husband  or  wife,  or  to  cohabit  under  such  marriage,4  but  it 
was  a  canonical  offense.5 

b.  Statutes. — Bigamy  was  made  a  felony  when  committed  within 
England  or  Wales,  by  a  statute  enacted  in  the  reign  of  James  the  First.6 
This  statute  has  since  been  amended  and  the  defects  therein  cured  by  later 
enactments.1. 


1.  Definition. — 2  Wharton's  Cr.  Law  (10th 
ed.),  $  1682. 

Bigamy  Being  a  Statutory  Offense,  it  is  very 
difficult  to  formulate  a  general  definition,  but 
the  one  given  in  the  text  appears  to  be  the 
most  comprehensive.  The  following  defi- 
nitions of  the  offense  have  also  been  given: 

"  Bigamy  is  committed  by  a  party  who,  be- 
ing already  married  to  a  living  person,  goes 
through  the  form  of  marriage  with  another 
person."    Desty's  Cr.  Law,  $  89. 

The  crime  of  bigamy  consists  "of  a  formal 
entering  into  of  a  marriage  while  a  former  one 
remains  undissolved."  Bishop  on  Statutory 
Crimes,  $  577. 

"  Bigamy  or  polygamy  is  a  statutory  and 
not  a  common-law  crime.  It  is  commit  ted 
where  one,  being  legally  married,  marries  an- 
other person  during  the  life  of  his  or  her  wife 
or  husband."    Clark's  Cr.  Law  309. 

"  Every  person  who,  having  a  wife  or  hus- 
band still  living,  wilfully  goes  through  the 
form  of  marriage  with  any  other  person  com- 
mits the  offense  called  bigamy."  1  Rapalje 
and  Lawrence  Law  Diet  135, 

Bigamy  "  consists  in  going  through  the  cere- 
mony of  marriage  wltn  another  while  a  for- 
mer husband  or  wife  is  still  alive  and  not 
divorced,  knowing  at  the  time,  or  reasonably 
believing,  that  such  former  consort  is  stiil 
■live  "    Brown's  Law  Diet. 

The  Word  "  Marrlos  "  means  going  through 
•  form  of  marriage  which  the  law  of  the  place 


where  such  form  is  used  recognizes  as  bind- 
ing, whether  the  parties  are,  by  that  law, 
competent  to  contract  marriage  or  not,  and 
although  by  their  fraud  the  form  employed 
may,  apart  from  the  bigamy,  have  been  in- 
sufficient to  constitute  a  binding  marriage. 
Steven's  Dig.  Cr.  Law,  art.  257. 

2.  Polygamy. — 1  Russell  on  Crimes  187;  I 
Bouv.  Law  Diet.  239;  Bishop  on  Statutory 
Crimes  (2d  ed.),  §  577;  4  Black.  Com.  164; 
2  Kent's  Com.  69;  1  East  P.  C.  464;  20  How. 
St.  Tr.  358;  Gise  v.  Com.,  81  Pa.  St.  432. 

3.  Distinct  Offense  from  Adultery. — Bigamy 
is  a  distinct  offense  from  adultery.  Swancoat 
v .  State,  4  Tex.  App.  105;  U.  S.  v.  West,  7 
Utah  437.  See  the  title  Adultery,  vol.  i, 
p.  746. 

4.  Bigamy  Not  an  Offense  at  Common  Law. — 

Poynter  on  Mar.  &  Div.  144;  State  v.  Burns, 
90  N.  Car.  707. 

6.  Canonical  Offense. — Bigamy,  according  to 
the  canons,  consisted  in  marrying  two  virgins 
successively,  one  after  the  death  of  the  other, 
or  once  marrying  a  widow.  Such  persons  were 
deemed  incapable  of  taking  orders,  and  were 
without  benefit  of  clergy.  This  law  was  adopted 
and  explained  in  Eiisflamt  l>\  Stat.  4  Kdw.  I., 
c.  5.  The  cognizance  of  the  plea  of  bigamy 
was  declared  to  belong  to  the  Court  Christian 
by  Slat.  18  Kdw.  IV.,  c.  2.   4  Black.  Com.  103. 

8.  Early  English  Statute. —  1  J;iiih-s  [,,  c.  2. 

7.  Later  English  Statutes. — <»  Geo.  IV.,  c.  31, 
tj  22;  24  &  25  Vict.,  c.  100,  f)  53.    These  last 

Volume  IV. 


Elements  of  the  Offense. 


BIGAMY. 


Prior  Marriage. 


2.  In  the  United  States— a.  English  Statutes  as  to  Bigamy  Not 
Adopted. — The  law  of  bigamy  is  not  among  those  laws  which  were  adopted 
from  England  by  the  American  colonies.1 

b.  Statutes— (i)  State  Statutes.— In  most  of  the  United  States  the 
nature  and  punishment  of  bigamy  are  defined  by  statutes  which  are  varia- 
tions of  the  later  English  enactments.2  Bigamy  is  now  an  offense  in  all  the 
states  of  the  Union,3  though  the  degree  of  the  crime  varies.4 

(2)  Acts  of  Congress. — A  federal  statute  defining  and  punishing  bigamy 
when  committed  within  the  territories  or  in  places  within  the  exclusive  juris- 
diction of  the  United  States,  has  been  enacted,  and  this  statute  has  been 
subsequently  amended  by  another  statute  creating  the  offense  of  unlawful 
cohabitation.5 

Constitutionality  of  the  Acts  of  Congress. — It  has  been  decided  by  the  Supreme 
Court  of  the  United  States  that  these  statutes  are  constitutional.6 

in.  Elements  of  the  Offense — L  Prior  Marriage — a.  Subsisting  Prior 
Marriage — (1)  Death  of  First  Husband  or  Wife. — The  prior  marriage  must 
be  still  subsisting,  and  therefore  the  first  husband  or  wife  be  alive,  at  the  time 
of  the  second  marriage.7 

(2)  Divorce  from  First  Husband  or  Wife. — The  offense  of  bigamy  is  not 
committed  by  either  party  to  the  second  marriage  after  the  first  marriage 
has  been  declared  void,  or  after  a  decree  of  absolute  divorce  granted  by  a 
court  of  competent  jurisdiction.8 


statutes,  which  are  practically  the  same,  pro- 
vide in  substance  that  if  any  person,  being 
married,  shall  marry  any  other  person  during 
the  life  of  the  former  husband  or  wife,  whether 
the  second  marriage  takes  place  in  England  or 
not,  such  person  is  guilty  of  a  felony,  and  the 
offense  may  be  tried  in  the  county  where  the 
prisoner  is  apprehended  or  is  in  custody;  pro- 
vided that  the  statute  shall  not  extend  to  such 
marriage  by  other  than  English  subjects  out 
of  England  ;  and  that  absence  of  seven  years, 
in  which  time  the  husband  or  wife  shall  not 
have  known  the  other  to  be  living,  divorce 
from  the  bonds  of  marriage,  or  a  decree  of  nul- 
lity of  marriage  before  a  second  marriage, 
shall  be  defenses. 

1.  English  Statutes  Not  Adopted  In  the  United 
States. — Bishop  on  Statutory  Crimes,  §  580. 

The  English  statutes  as  to  bigamy  were  not 
found  among  the  English  statutes  in  force  in 
Pennsylvania.  Reports  of  Judges,  3  Binn. 
(Pa.)  623,  624;  Com.  v.  Hutchinson,  2  Pars. 
Eq.  Cas.  (Pa.)  453,  1  Phila.  (Pa.)  77. 

The  English  law  of  bigamy  was  adopted  in 
the  Maryland  colony  and  afterwards  reen- 
acted  by  colonial  statute.  Pailly  Rep.  St. 
177;  Barber  v.  State,  50  Md.  168. 

This  statute  was  modified  but  not  repealed 
by  the  Acts  of  Maryland  1809,  c.  138,  and  in 
this  way  it  became  law  in  the  District  of  Co- 
lumbia. U.  S.  v.  Jennegen,  4  Cranch  (C.  C.) 
118.    See  generally  the  title  Common  Law. 

2.  State  Statutes.  —  Bishop  on  Statutory 
Crimes,  §  582.  See  the  codes  and  statutes  of 
the  various  states. 

3.  In  Reynolds  v.  U.  S.,  98  U.  S.  145,  Waite, 
C.  J.,  said:  "From  that  day  [the  date  of  the 
enactment  of  the  statute  making  bigamy  an 
offense  in  Virginia,  12  Hening's  Stat.  691]  to 
this  we  think  it  may  safely  be  said  there  has 
never  been  a  time  in  any  state  of  the  Union 
when   polygamy  has   not  been   an  offense 
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against  society,  cognizable  by  the  civil  courts 
and  punishable  with  more  or  less  severity." 

4.  Grade  of  Offense. — In  Delaware  bigamy 
is  a  misdemeanor.  State  v.  Darrah,  1  Houst. 
Cr.  Cas.  (Del.)  112. 

In  North  Carolina  it  is  a  felony  under  sec- 
tion 988  of  the  Code.  State  v.  Burns,  90  N. 
Car.  707. 

In  Pennsylvania  bigamy  is  a  misdemeanor. 
Com.  v.  Hutchinson,  2  Pars.  Eq.  Cas.  (Pa.) 
453- 

An  Attempt  to  Commit  Bigamy  is  indictable  in 
Tennessee.  Code  (1884),  §  5379,  citing  1  Le- 
gal Rep.  324. 

5.  United  States  Statutes. — U.  S.  Rev.  Stat., 
§  5352  ;  22  U.  S.  Stat,  at  L.,  c.  47 ;  24  U.  S.  Stat, 
at  L.,  c.  397.  See  infra,  this  title,  Unlawful 
Cohabitation — Federal  Statute. 

Law  as  to  Bigamy  In  District  of  Columbia. — 
These  statutes  are  the  law  as  to  bigamy  in  the 
District  of  Columbia.  Knight  v.  U.  S.,  6 
App.  Cas.  (D.  C.)  1,  overruling  U.  S.  v. 
Crawford,  6  Mackey  (D.  C.)  319. 

Power  of  a  Territory  to  Enact  a  Statute  as  to 
Bigamy. — A  territory  may  pass  a  statute  as  to 
bigamy,  notwithstanding  the  acts  of  Con- 
gress upon  that  subject.  Davis  v.  Beason, 
133  U.S.  333;  In  re  Murphy  (Wyoming  1895), 
40  Pac.  Rep.  398. 

6.  Acts  of  Congress  as  to  Bigamy  Are  Constitu- 
tional.— Reynolds  v.  U.  S.,  98  U.  S.  145; 
Davis  v.  Beason,  133  U.  S.  333 ;  Church  of 
Latter-Day  Saints  v.  U.  S.,  136  U.  S.  1. 

7.  Subsisting  Prior  Marriage. — Prichard  v. 
People,  149  111.  50;  Hutchins  v.  State,  28  Ind. 
34;  State  v.  Hughes,  35  Kan.  626,  57  Am.  Rep. 
195;  Davis  v.  Com.,  13  Bush  (Ky.)  318;  State 
v.  Clark,  54  N.  H.  456;  State  v.  Barefoot,  2 
Rich-.  L.  (S.  Car.)  209;  May  v.  State,  4  Tex. 
App.  424. 

8.  Divorce  Is  a  Defense. — 9  Geo.  IV.,  c.  31, 
(j  22 ;  24  and  25  Vict.,  c.  100,  §  57 ;  6  Rev.  Stat., 
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When  Divorce  must  be  Obtained. — In  order  to  be  a  defense  to  a  prosecution  for 
bigamy,  the  divorce  must  be  obtained  before  the  second  marriage  is  con- 
tracted.1 

Fraud  or  Want  of  Jurisdiction. — A  divorce  obtained  by  fraud,2  or  one  which 
shows  on  its  face  want  of  jurisdiction  3  in  the  court  granting  it,  will  not  avail 
the  defendant  as  a  defense. 

Guilty  Party  Forbidden  to  Eemarry. — In  some  jurisdictions,  if  the  party  because 
of  whose  fault  the  divorce  was  granted  marries  again  during  the  lifetime  of  the 
former  consort,  such  person  will  be  guilty  of  the  crime  of  bigamy;4  but  if 
the  second  marriage  takes  place  beyond  the  jurisdiction  granting  a  divorce 
with  this  provision,  such  second  marriage  is  not  bigamous.5 

English  Law  as  to  a  Foreign  Divorce. — Under  the  English  law  a  divorce  obtained 
as  above  will  not  prevent  a  conviction  if  it  could  not  have  been  obtained  in 
England.6 

b.  Validity  of  Prior  Marriage — Prior  Marriage  must  Be  valid. — The  first 
essential  element  of  the  offense  of  bigamy  is  a  valid  marriage  entered  into  by 
the  defendant  prior  to  the  alleged  bigamous  marriage.7  An  indictment  for 
bigamy  cannot  be  sustained  where  the  prior  marriage  was  void.8 

When  Prior  Marriage  Valid. — There  cannot  be  a  valid  marriage  without  the 
consent  of  the  contracting  parties,  though  a  form  of  marriage  is  performed.9 

As  to  the  Person  Who  Solemnized  the  Marriage. — A  prior  marriage  solemnized  by 
an  unordained  minister10  or  a  de  facto  magistrate  is  valid.11 

Form  of  Ceremony. — No  particular  form  of  ceremony  is  necessary.12 


$  5352;  22  United  States  Stat,  at  L.,  c.  47; 
People  v.  Hovey,  5  Barb.  (N.  Y.)  117;  State 
v.  Norman,  2  Dev.  L.  (N.  Car.)  222. 

Under  the  English  statutes  a  divorce  a 
mensa  et  thoro  was  a  defense  to  a  prosecution 
for  bigamy.  1  Jac.  1,  c.  2;  1  East  P.  C.  466; 
1  Hawk.  P.  C.  (Curw.  ed.),  p.  686,  §  5. 

1.  Divorce  must  Precede  Second  Marriage. — 
Baker  v.  People,  2  Hill  (N.  Y.)  325. 

2.  Fraud. — Thompson  v.  State,  28  Ala.  12. 
See  the  title  Divorce. 

3.  Want  of  Jurisdiction  will  Invalidate  a 
Divorce.  —  Thompson  v.  State,  28  Ala.  12; 
State  v .  Armington,  25  Minn.  29;  People  v. 
Chase,  27  Hun  (N.  Y.)  256;  People  v.  Baker, 
76  N.  Y.  78,  32  Am.  Rep.  274;  Van  Fossen 
v.  State,  37  Ohio  St.  317,  41  Am.  Rep.  507. 
See  the  title  Divorce. 

*.  Guilty  Party  Remarrying  Commits  Bigamy. 
—Com.  v .  Putnam,  1  Pick.  (Mass.)  136;  Com. 
c.  Hunt,  4Cush.  (Mass.)  49;  Com.  v.  Rich- 
ardson, 126  Mass.  34,  30  Am.  Rep.  647. 

6.  OuUty  Party  may  Remarry  In  Another  State. 
— Com.  v.  Lane,  113  Mass.  458,  18  Am.  Rep. 
509;  Dickson  v.  Dickson,  1  Yerg.  (Tenn.)  no, 
34  Am.  Dec.  444. 

6.  English  Law  as  to  a  Foreign  Divorce. — 
Tovey  v.  Lindsay,  1  Dow.  117;  Rex  v.  Lolley, 
R.  &  R.  C.  C.  237.    See  the  title  Divorce. 

7.  Validity  of  Prior  Marriage  an  Essential  Ele- 
ment.— Davis  v.  Com.,  13  Bush  (Ky.)  318; 
Hull  v.  State,  7  Tex.  App.  ^93;  Bre'akev  v. 
Breakey,  2  U.  C.       B.  353. 

8.  Void  Prior  Marriages  — 1  East  P.  C.  466; 
Rose.  Crim.  Ev.  323  ;  Rex  v.  Jacobs,  1  Moo. 
C.  C.  140;  Rex  v.  Gordon,  R.  k  R.  C.  C.  48; 
Begins  v.  State,  55  Ala.  108;  Cooley  v.  State, 
55  Ala.  162;  People  v.  Beevers,  99  Cal.  ;H6; 
Shafher  v.  State,  20  Ohio  1 ;  State  v.  Cone,  86 
Wis.  498. 


Marriages  Void  because  of  Affinity. — Mar- 
riages within  the  prohibition  of  consanguinity 
or  affinity  are  void  by  statute  in  England,  and 
such  marriages  will  not  sustain  an  indictment 
for  bigamy.  5  &  6  William  IV.,  c.  54,  §  1; 
Reg.  v.  Chadwick,  11  B.  173,  205,  63  E.  C. 
L.  173,  205  ;  Reg.  v.  Young,  5  Cox  C.  C.  296; 
Reg.  v .  Brighton,  1  B.  &  S.  447,  101  E.  C. 
L.  447. 

9.  Parties  must  Consent  to  Make  Marriage 
Valid. — Kopke  v.  People,  43  Mich.  41. 

10.  Unordained  Minister  may  Perform  Valid 
Marriage. — Robinson  v.  Com.,  6  Bush  (Ky.) 
310;  Taylor  v.  State,  52  Miss.  84;  State  v. 
Kean,  10  N.  H.  347,  34  Am.  Dec.  162.  See 
Bashaw  v.  State,  1  Yerg.  (Tenn.)  177;  Grish- 
am  v.  State,  2  Yerg.  (Tenn.)  589;  Rice  v. 
State,  7  Humph.  (Tenn.)  14. 

11.  De  Facto  Magistrate  may  Perform  Valid 
Marriage. — People  v.  Beevers,  99  Cal.  286; 
State  v.  Robbins,  6  Ired.  L.  (N.  Car.)  23,  44 
Am.  Dec.  64;  State  v.  Davis,  109  N.  Car. 
780. 

12.  No  Particular  Form  of  Ceremony  Neces- 
sary.— "A  marriage  at  common  law  required 
no  particular  form  or  ceremony  to  make  it 
valid,  but  enough  had  to  be  said  and  done  to 
make  it  a  contract.  *  *  *  To  constitute  a  valid 
marriage,  either  under  the  statute  or  at  com- 
mon law,  there  must  be,  first,  one  man  and 
one  woman  capable  of  contracting;  second, 
they  must  enter  into  a  contract  by  which  they 
assume  the  relation  of  husband  and  wife  for 
their  joint  lives,  and  they  must  both  under- 
stand that  neither  one  nor  both  can  rescind 
the  contract  or  destroy  the  relation."  State 
V.  Cooper,  103  Mo.  266. 

Where  the  first  marriage  was  in  Latin,  and 
the  witnesses  could  not  testify  that  a  cere- 
mony was  read,  there  could  be  no  conviction. 
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Voidable  Marriages. — A  prior  marriage  which  is  voidable  for  the  want  of  legal 
age  of  either  or  both  of  the  contracting  parties,  will  sustain  a  conviction  for 
bigamy.1  But  the  party  to  the  marriage  who  was  under  legal  age  may  avoid 
the  marriage  after  arriving  at  the  legal  age,  by  a  separation  and  a  refusal  to 
cohabit,  and  may,  after  such  avoidance,  remarry  without  committing  any 
offense.2 

Marriage  between  Aunt  and  Nephew. — Where  a  marriage  between  an  aunt  and  a 
nephew  is  permitted,  a  second  marriage  would  be  bigamous.3 

Former  Slaves. — If  a  man  and  woman  who,  while  slaves,  have  lived  together 
as  man  and  wife,  continue  to  cohabit  after  their  emancipation,  a  second 
marriage  by  either  of  them  would  be  bigamous.4 

Three  Marriages. — If  the  defendant  was  already  lawfully  married  at  the  time 
the  first  marriage  alleged  in  the  indictment  took  place,  such  marriage  is  a 
nullity,  and  the  second  marriage  laid  in  the  indictment  cannot  constitute  the 
offense  of  bigamy.5 

Abandonment — Presumption  of  Death. — The  legal  presumption  of  the  death  of  a 
consort  who  has  been  absent  and  not  heard  from  for  the  statutory  period, 
and  the  consequent  validity  of  the  second  marriage  by  the  abandoned  party 
after  the  expiration  of  that  period,  will  be  acted  upon  in  a  prosecution  for 
bigamy  against  one  of  the  parties  to  such  second  marriage  who  subsequently, 
and  during  the  life  of  the  other,  has  contracted  another  marriage.6 

c  Effect  of  Place  of  Prior  Marriage. — In  a  prosecution  for  bigamy, 
the  place  of  the  prior  marriage  is  immaterial,  but  such  prior  marriage  must 
be  shown  to  be  valid  at  the  place  where  it  was  solemnized ; 7  and  generally  a 
prior  marriage  valid  by  the  laws  of  the  place  where  it  was  contracted  will  be 
considered  valid  in  the  jurisdiction  where  the  indictment  has  been  found.8 

2.  Subsequent  Marriage — a.  In  General. — A  subsequent  marriage  is  an 
indispensable  element  of  the  offense  of  bigamy.9 


Lyon's  Case,  Old  Bailey  1738;  1  East  P.  C, 
c.  12,  kj  10,  p.  469. 

Marriage  by  Banns. — A  valid  marriage  may 
be  celebrated  by  publishing  the  banns.  Rex 
v.  Hind,  R.  &  R.  C.  C.  253;  Reg.  v.  Seeker, 
14  U.  C.      B.  604. 

1.  Voidable  Marriage  will  Support  Indictment 
for  Bigamy. — 1  East  P.  C.  466;  Rex  v.  Lolley, 
R.  &  R.  C.  C.  237;  Rex  v.  Jacobs,  1  Moo.  C". 

C.  140;  Walls  v.  State,  32  Ark.  565;  Beggs  v. 
State,  55  Ala.  108;  Cooley  v.  State,  55  Ala. 
162;  People  v.  Beevers,  99  Cal.  286;  State  v. 
Parker,  106  N.  Car.  711;  State  v.  Cone,  86 
Wis.  49S. 

2.  Parties  Marrying  under  Legal  Age  may  Avoid 
the  Marriage. — People  v.  Slack,  15  Mich.  193; 
Shafher  v.  State,  20  Ohio  1. 

3.  Marriage  between  Nephew  and  Aunt. — State 
V.  Barefoot,  2  Rich.  L.  (S.  Car.)  209. 

4.  Slaves. — McConico  v.  State,  49  Ala.  6; 
Mitchell  7'.  State,  63  Ga.  222:  Kirk  v.  State, 
65  Ga.  159;  Williams  v.  State,  67  Ga.  260; 
McReynolds  v.  State,  5  Coldw.  (Tenn.)  18; 
McKnight  v.  State,  6  Tex.  App.  158. 

6.  Cases  of  Three  Marriages. — State  v.  Good- 
rich, 14  W.  Va.  834;  Madison's  Case,  1  Hale 
693;  Com.  v.  McGrath,  140  Mass.  296;  People 
v.  Chase,  27  Hun  (N.  Y.)  256. 

If  A  married  B,  and  afterwards  married  C, 
and  then  married  D  during  the  marriage 
with  C  but  after  the  death  of  B,  A  will  not 
be  guilty  of  bigamv  as  to  the  marriage  with 

D.  1  Hale  P.  C.  693;  1  East  P.  C.  466;  Reg. 
v.  Willshire,  6  Q.  B.  Div.  366;  Halbrook  v. 


State,  34  Ark.  511,  36  Am.  Rep.  17;  People 
v.  Crawford,  62  Hun  (N.  Y.)  160;  State  v. 
Moore,  3  W.  L.  J.  (Ohio)  134. 

6.  Gibson  v.  State,  38  Miss.  313.  See  the 
title  Presumptions. 

7.  Place  of  Prior  Marriage  Is  Immaterial — 
England. — Reg.  v.  Savage,  13  Cox  C.  C.  178; 
R.  v.  Griffin,  14  Cox  C.  C.  38. 

Canada. — Reg.  v.  Brierly,  14  Ont.  Rep.  525. 

North  Carolina. — State  v.  Bray,  13  Ired. 
L.  (N.  Car.)  289. 

Virginia. — Warner  v.  Com.,  2  Va.  Cas.  95; 
Oneale  v.  Com.,  17  Gratt.  (Va.)  582;  Bird  v. 
Com.,  21  Gratt.  (Va.)  800. 

Wisconsin. — Weinberg  v.  State,  25  Wis.  370. 

8.  Marriage  Valid  where  Contracted  Generally 
Valid  Elsewhere. — State  v.  Clark,  54  N.  H.  456  ; 
Harris  v.  Cooper,  31  U.  C.  Qi  B.  182. 

A  marriage  solemnized  in  a  state  where 
marriages  between  whites  and  blacks  are 
valid,  will  be  held  valid  in  a  state  where  such 
marriages  are  forbidden.  State  v.  Ross,  76 
N.  Car.  242,  22  Am.  Rep.  678.  But  not  if  the 
party  to  the  marriage  left  the  latter  state  to 
evade  its  laws.  State  v.  Kennedy, 76  N.  Car. 
251, 22  Am.  Rep.  683.  See  the  titles  Conflict 
of  Laws  ;  Marriage. 

9.  Second  Marriage  an  Essential  Element. — 
Reg.  v.  Brawn,  1  C.  &  K.  144,  47  E.C.  L.  144; 
Beggs  v.  State,  55  Ala.  10S;  In  re  Watson  (R. 
I.  1896),  33  Atl.  Rep.  873.  See  English  and 
United  States  statutes  cited  under  the  head 
Origin  and  History;  also  the  codes  and 
statutes  of  the  different  states. 
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Subsequent  Marriage. 


When  the  Crime  Is  Complete. — The  crime  of  bigamy  is  complete  when  the  second 
marriage  is  solemnized,1  without  proof  of  cohabitation.* 

b.  What  Constitutes — Early  Doctrine. — It  was  held  in  an  early  decision 
that  the  subsequent  marriage  must  be  of  such  a  character  that  but  for  the 
existence  of  a  prior  legal  marriage  it  would  be  valid.3 

Present  Doctrine. — It  is  now  held  by  all  the  courts  that  the  word  "  marries," 
when  applied  to  a  subsequent  marriage,  means  going  through  a  form  of 
marriage.4  A  subsequent  marriage  between  a  negro  and  a  white  person, 
where  a  statute  makes  such  marriage  void,  will  sustain  an  indictment  for 
bigamy.5 

Parties  Incompetent. — The  defendant  may  be  convicted  though  the  parties  to 
the  marriage  were  incompetent  or  the  form  not  binding.6 

Marriage  Contracted  through  Fear. — A  subsequent  marriage  contracted  through 
fear  may  be  void  and  the  defendant  be  therefore  acquitted,  but  not  if  the 
marriage  was  contracted  to  escape  a  conviction  for  bastardy7  or  for 
seduction.8 

c.  Effect  of  Place  of  Subsequent  Marriage. — in  England,  under  the 
present  statute,  there  may  be  a  conviction  for  bigamy  wherever  the  guilty 
party  is  apprehended  or  held  in  custody,  no  matter  where  the  second  marriage 
took  place.9  Under  the  earlier  statutes  there  could  be  no  conviction  except 
at  the  place  of  the  second  marriage.10 

In  the  United  States. — Generally  in  the  United  States  no  conviction  for 


1.  Subsequent  Marriage  Completes  the  Offense. 

— U.  S.  v.  West,  7  Utah  437;  State  v.  Smiley, 
98  Mo.  605. 

2.  Proof  of  Cohabitation  Unnecessary. — U.  S. 
v.  West,  7  Utah  437;  Beggs  v.  State,  55  Ala. 
108;  Nelms  v.  State,  84  Ga.  466,  20  Am.  St. 
Rep.  377;  Com.  v.  Lucas,  158  Mass.  81 ;  State 
v.  Patterson,  2  Ired.  L.  (N.  Car.)  346,  38  Am. 
Dec.  699;  Gise  v.  Com.,  81  Pa.  St.  428. 

3.  Meaning  of  the  Word  "Marries" — Early 
Case. — Reg.  v.  Fanning,  17  Ir.  C.  L.  289,  10 
Cox  C.  C.  411.  See  People  v.  Chase,  27  Hun 
(N.  Y.)  256. 

4.  Meaning  of  the  Word  "Marries" — Present 
Doctrine.— Burt  v.  Burt,  29  L.  J.  (P.  M.  &  N.) 
133;  Reg.  v.  Allen,  L.  R.  1  C.  C.  367,  12  Cox 
C.  C.  193;  Reg.  v.  Brawn,  1  C.  &  K.  144,  47 
E.  C.  L.  144;  People  v.  Brown,  34  Mich.  339, 
22  Am.  Rep.  531  ;  Hayes  v.  People,  25  N.  Y. 
390,  82  Am.  Dec.  364. 

6  Marriage  between  Negro  and  White  Person. 
— People  v.  Brown,  34  Mich.  339,  22  Am.  Rep. 
53'- 

6.  Parties  Incompetent  or  Ceremony  Not  Bind- 
ing-— Drake '«  Case,  1  Lew.  25;  Rex  v.  Penson, 
5  C.  &  P.  412,  24  E.  C.  L.  386;  Reg.  v.  Allison, 
R.  &  R.  C.  C.  109;  Rex  v.  Edwards,  R.  &  R. 
C.  C.  283 ;  Reg.  v.  Asplin,  12  Cox  C.  C.  391 ; 
State  v .  Horn,  43  Vt.  20. 

Where  the  defendant,  at  the  time  of  the 
alleged  higamous  marriage,  was  already 
married,  and  the  person  officiating  as  a  clergy* 
man  was  not  one  ;\s  a  matter  of  fact,  but  the 
parties  went  through  a  form  of  marriage  and 
afterwards  cohabited  as  man*  and  wife,  it 
was  held  that  the  defendant  was  guilty  of  big- 
amy. Allen,  J.,  in  delivering  the  opinion  of 
the  court,  said  :  "  It  was  a  question  for  the 
jury  whether  there  was  a  present  agreement 
between  the  parties  to  take  each  other  for 
husband  and  wife;  and  as  the  presence  of  a 
clergyman  was  not  essential  to  the  validity  of 


such  contract,  it  is  not  material  whether  one 
or  the  other  party,  or  both,  were  deceived  or 
mistaken  as  to  the  character  of  the  witness,  or 
the  character  or  efficacy  of  the  substantiation 
of  the  contract.  Most  certainly  the  prisoner 
should  not  be  permitted  to  evade  punishment 
by  showing  that  he  deceived  his  victim,  not 
only  as  to  his  capacity  to  contract,  but  also  as 
to  the  character  of  the  individual  called  in  to 
attest  the  contract;  that  he  induced  the  fe- 
male to  believe  that  their  union  had  the  sanc- 
tion of  the  Church  as  well  as  the  binding  force 
of  an  enduring  civil  contract.  There  was  no 
error  in  the  charge  that  it  was  of  no  conse- 
quence whether  the  man  represented  to  be  a 
minister  was  such  or  not.  It  is  true  there  is 
no  valid  exception  to  the  charge.  The  excep- 
tion is  general,  and  the  entire  charge  is  con- 
ceded to  be  right,  except  this  isolated  clause. 
If  it  was  supposed  this  was  erroneous,  the  at- 
tention of  the  judge  should  have  been  called 
to  it  by  a  pointed  exception.  The  refusal  to 
charge,  as  requested,  that  there  could  be  no 
marriage  by  a  mere  agreement  in  prtrscnti, 
so  as  to  authorize  a  prosecution  for  bigamy, 
was,  within  the  well-established  rules  of  law, 
proper."  Hayes  v.  People,  25  N.  Y.  390,  8a 
Am.  Dec.  364. 

7.  Fear  of  Conviction   for   Bastardy. — Wil- 
liams 7\  State,  44  Ala.  24. 

8  Fear  of  Conviction  for  Seduction. — Medrano 
v.  State,  32  Tex.  Crim.  Rep.  214. 

W.  In  England — Present  Statute. — 9  George 
IV.,  c.  31,  $  22;  24  and  25  Vict.,  c.  too,  $  53. 

Where  both  marriages  took  place  in  Scot- 
land, it  was  held  that  the  offender  when  ap- 
prehended in  England  was  properly  tried 
there.  Reg.  v.  Topping,  36  Eng.  L.  &  Eq. 
614;  Reg.  v.  Frazcr,  Moo.  C.  C.  407 ;  Reg. 
Whilev,  2  Moo.  C.  C.  t86. 

10.  Early  English  Statute — 1  l.unes  I.,  c.  2;  I 
Hale  P.  C.  693;  1  East  P.  C.  465. 
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bigamy  can  be  had  except  in  the  jurisdiction  where  the  bigamous  marriage 
was  solemnized.1 

Dofendant  may  be  Tried  where  Cohabitation  Takes  Place. — But  by  statute  in  some  of 
the  states,  the  defendant  may  be  tried  and  convicted  where  bigamous  cohabi- 
tation occurs,  even  though  the  marriage  took  place  outside  of  the  state  where 
the  indictment  was  found.2 

in  Canada  an  indictment  for  bigamy  cannot  be  sustained  where  the  second 
marriage  took  place  in  a  foreign  country.3 

3.  Intent. — The  only  intent  necessary  to  constitute  the  crime  of  bigamy  is 
the  intent  to  do  purposely  what  the  law  expressly  forbids.4 

a.  Belief  in  Death  of  Absent  Consort.— The  English  view,  and  what 
seems  to  be  the  better  one,  is  that  a  bona  fide  belief,  based  upon  reasonable 
grounds,  in  the  death  of  the  absent  husband  or  wife,  will  acquit  the  accused 
of  the  crime  of  bigamy  though  the  second  marriage  took  place  within  the 
statutory  period.5    A  contrary  rule  obtains  in  some  of  the  United  States^ 


1.  United  States. — Johnson  v.  Com.,  86  Ky. 
122,  9  Am.  St.  Rep.  269;  Com.  v.  Putnam,  1 
Pick.  (Mass.)  136;  Com.  v.  Bradley,  2  Cush. 
(Mass.)  553;  People  v.  Mosher,  2  Park.  Cr. 
Rep.  (Orleans  Oyer  &  T.  Ct.)  195 ;  State  v. 
Barnett,  83  N.  Car.  615;  State  v.  Cutshall, 
110  N.  Car.  538;  La  Rose  v.  State,  29  Tex. 
App.  215. 

2.  Defendant  may  be  Tried  In  the  Place  of  Co- 
habitation.— State  v.  Sloan,  55  Iowa  217  ;  Com. 
v.  Bradley,  2  Cush.  (Mass.)  553;  State  v. 
Johnson,  12  Minn.  476,  93  Am.  Dec.  241 ;  State 
v.  Palmer,  18  Vt.  570. 

Cohabitation  for  however  brief  a  space  is 
punishable  in  Iowa,  even  though  the  marriage 
took  place  in  another  state.  State  v.  Nadal, 
69  Iowa  478. 

3.  Canada. — The  defendant  cannot  be  con- 
victed in  Canada  for  a  marriage  which  took 
place  in  a  foreign  country,  even  when  the  de- 
fendant left  Canada  with  the  intent  to  com- 
mit the  offense  ;  and  section  275  of  the  Code  of 
Canada,  which  provides  for  the  conviction  of  a 
defendant  for  bigamy  who  marries  in  a  for- 
eign country,  is  beyond  the  power  of  the 
Dominion  Parliament  to  enact.  Reg.  v. 
Plowman,  25  Ont.  Rep.  656,  following  Mac- 
leod  v.  Atty.-Gen.  (1891),  App.  Cas.  455,  mod- 
ifying Reg.  v.  Pierce,  13  Ont.  Rep.  226. 

4.  Intent  Necessary  to  Convict  of  Bigamy. — 
Dotson  v.  State,  62  Ala.  141,  34  Am.  Rep.  2; 
State  v.  Armington,  25  Minn.  29. 

Intent  as  to  Bigamy  Denned. — In  Com.  v. 
Mash,  7  Met.  (Mass.)  472,  Shaw,  C.  J.,  said: 
"  It  was  urged  in  the  argument  that  where 
there  is  no  criminal  intent  there  can  be  no 
guilt;  and  if  the  former  husband  was  hon- 
estly believed  to  be  dead,  there  could  be  no 
criminal  intent.  The  proposition  stated  is 
undoubtedly  correct  in  a  general  sense;  but 
the  conclusion  drawn  from  it,  in  this  case, 
by  no  means  follows.  Whatever  one  volun- 
tarily does,  he  of  course  intends  to  do.  If 
the  statute  has  made  it  criminal  to  do  any 
act  under  particular  circumstances,  the  party 
voluntarily  doing  that  act  is  chargeable 
with  the  criminal  intent  of  doing  it.  On 
this  subject,  the  law  has  deemed  it  so  impor- 
tant to  prohibit  the  crime  of  polygamy,  and 
found  it  so  difficult  to  prescribe  what  shall  be 
sufficient  evidence  of  the  death  of  an  absent 


person  to  warrant  a  belief  of  the  fact,  and 
as  the  same  vague  evidence  might  create  a 
belief  in  one  mind  and  not  in  another,  the  law 
has  also  deemed  it  wise  to  fix  a  definite  pe- 
riod of  seven  years'  continued  absence,  with- 
out knowledge  of  the  contrary,  to  warrant  a 
belief  that  the  absent  person  is  actually  dead. 
One  therefore  who  marries  within  that  time, 
if  the  other  party  be  actually  living,  whether 
the  fact  is  believed  or  not,  is  chargeable  with 
that  criminal  intent,  by  purposely  doing  that 
which  the  law  expressly  prohibits." 

Georgia  Statute  against  Marrying  a  Married 
Person. — To  sustain  a  conviction  under  section 
4532  of  the  Code  of  Georgia,  making  it  an 
offense  for  an  unmarried  man  or  woman  to 
knowingly  marry  a  husband  or  wife  of  an- 
other, it  must  be  proved  that  the  accused 
knew  of  the  marriage  of  the  other  party. 
Arnold  v.  State,  53  Ga.  574. 

6.  Belief  in  Death  of  the  Absent  Party. — Bish- 
op on  Stat.  Crimes,  §  596a. 

There  is  a  direct  conflict  in  the  English 
cases  upon  this  point,  but  the  last  case  upon 
the  subject,  after  an  exhaustive  review  of  all 
previous  cases,  sustains  the  proposition  stated 
in  the  text.  In  this  case  it  is  decided  that  a 
bona  fide  belief,  on  reasonable  ground,  in  the 
death  of  the  husband  or  wife  at  the  time  of 
the  second  marriage,  affords  a  good  defense 
to  an  indictment  for  bigamy.  Reg.  v.  Tol- 
son,  23  B.  Div.  168,  approving  Reg.  v. 
Turner,  9  Cox  C.  C.  145;  R.  v.  Horton,  11 
Cox  C.  C.  670;  R.  v.  Moore,  13  Cox  C.  C. 
544,  and  overruling  Reg.  v.  Gibbons,  12  Cox 
C.  C.  237;  R.  v.  Bennett,  14  Cox  C.  C.  45. 
See  also  Reg.  v.  Briggs,  2  Jur.  N.  S.  1195,  7 
Cox  C.  C.  175. 

In  Reg.  v.  Tolson,  23  B.  Div.  185,  Ste- 
phen, J.,  said:  "  For  the  purpose  of  settling 
a  question  which  had  been  debated  for  a  con- 
siderable time,  and  on  which  I  thought  the 
decisions  were  conflicting,  and  not  as  the  ex- 
pression of  nay  own  opinion,  I  directed  the 
jury  that  a  belief  in  good  faith  and  on  rea- 
sonable grounds  in  the  death  of  one  party  to 
a  marriage  was  not  a  defense  to  the  charge  of 
bigamy  against  the  other  who  married  again 
within  the  seven  years.  In  each  case  I  passed 
a  nominal  sentence  on  the  person  convicted, 
and  I  stated,  for  the  decision  of  this  court, 
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however.1  But  such  belief  must  be  the  result  of  proper  inquiries  and  efforts 
to  ascertain  the  truth.2 

b.  Belief  in  a  Legal  Divorce. — The  authorities  are  conflicting  as  to 
whether  an  honest  but  erroneous  belief  in  the  existence  of  a  valid  decree  of 
divorce  will  constitute  a  defense  to  a  prosecution  for  bigamy.  But  from  the 
reasoning  in  the  cases  as  to  belief  in  the  death  of  the  absent  party,  it  would 
seem  that  such  a  belief  in  a  divorce,  when  honestly  entertained,  would  be  a 
defense.3 

c.  Mistake  of  Law. — A  belief  that  the  desertion  of  the  wife  and  her 
absence  for  three  years  voided  the  marriage  is  not  a  defense,4  nor  the  fact 
that  the  wife  has  remarried  during  the  prolonged  absence  of  her  husband.5 

d.  RELIGIOUS  Belief. — Nor  can  one  indicted  for  bigamy  escape  the 
punishment  therefor  because  his  religious  belief  permits  the  commission  of 
the  acts  which  constitute  this  crime.6 

e.  Advice  of  Counsel. — The  fact  that  the  defendant  was  advised  by  a 
magistrate  or  a  lawyer  that  he  could  lawfully  marry  again  is  not  a  defense.7 

IV.  Defenses— Statutes — 1.  Absence  for  Statutory  Period. — The  presump- 
tion of  death  arising  from  the  absence  of  a  person  for  a  number  of  years 
without  being  heard  of,  has  caused  the  enactment  of  the  statutes  providing 
that  a  marriage  contracted  by  a  husband  or  wife  after  the  expiration  of  the 
period  prescribed  by  statute  shall  not  be  bigamous  if  the  absent  party  is 
really  believed  to  be  dead.8 

Length  of  statutory  Period. — The  length  of  the  statutory  period  varies  in 
different  jurisdictions.9 

cases  which  reserved  the  question  whether 
my  decision  was  right  or  wrong.  I  am  of  opin- 
ion that  each  conviction  should  be  quashed, 
as  the  direction  I  gave  was  wrong,  and 
that  I  ought  to  have  told  the  jury  that  the 
defense  raised  for  each  prisoner  was  valid." 
And  at  page  181  of  the  same  case  Cave, 
J.,  said  :  "  At  common  law  an  honest  and  rea- 
sonable belief  in  the  existence  of  circum- 
stances, which,  if  true,  would  make  the  act 
for  which  a  prisoner  is  indicted  an  innocent 
act,  has  always  been  held  to  be  a  good  defense. 
This  doctrine  is  embodied  in  the  somewhat 
uncouth  maxim,  'Actus  non  facit  rcum,  nisi 
mens  sit  rea.'  Honest  and  reasonable  mis- 
take stands  in  fact  on  the  same  footing  as  ab- 
sence of  the  reasoning  faculty  as  in  infancy, 
or  perversion  of  that  faculty  as  in  lunacy. 
Instances  of  the  existence  of  this  common-law 
doctrine  will  readily  occur  to  the  mind.  So 
far  as  I  am  aware  it  has  never  been  suggested 
that  these  exceptions  do  not  equally  apply  in 
the  case  of  statutory  offenses  unless  they  are 
excluded  expressly  or  by  necessary  implica- 
tion." 

1.  Jones  v.  State,  67  Ala.  84;  Com.z'.  Mash, 
7  Met.  (Mass.)  472;  Com.  v.  Hayden,  163 
Mass.  453,  47  Am.  St.  Rep.  468. 

2.  Inquiries  must  be  Made  and  Proper  Care 
Exercised. — "A  mistake  bv  the  defendant  as 
to  the  death  of  tin-  first  wife  before  the  second 
marriage,  if  such  mistake  did  not  arise  from 
the  want  of  proper  care,  will  excuse  an  act 
committed  under  such  mistake."  Watson  v. 
State,  13  Tex.  App.  76. 

The  prisoner  must  show  that  he  made  in- 
quiries, when  the  length  of  absence  of  a  wife 
i«i  depended  upon  as  a  defense,  especially 
where  he  has  deserted  her.     Reg.  :\  Smith, 

14  u.  c.  q.  b.  565. 
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3.  Belief  In  a  Divorce  Held  a  Defense. — In 

Squire  v.  State,  46  Ind.  459,  it  was  said  :  "We 
think  the  court  should  have  charged  the  jury, 
if  it  had  been  so  asked,  that  if  they  believed 
from  the  evidence  that  the  defendant  had 
been  informed  that  his  wife  had  been  divorced, 
and  that  he  had  used  due  care  and  made  due 
inquiry  to  ascertain  the  truth,  and  had,  con- 
sidering all  the  circumstances,  reason  to  be- 
lieve, and  did  believe,  at  the  time  of  his 
second  marriage,  that  his  former  wife  had 
been  divorced  from  him,  they  should  find  him 
not  guilty." 

Contra. — Davis  v.  Com.,  13  Bush  (Ky.)3i8; 
State  v.  Armington,  25  Minn.  29. 

4.  Medrano  v.  State,  32  Tex.  Crim.  Rep.  214. 

5.  Van  Pelt'sCa'se,  I  C.  II.  Rec.  (N.  Y.)  137. 

6.  Religious  Belief  Not  a  Defense. — Reynolds 
v.  U.  S.,  98  U.  S.  145;  Miles  v.  U.  S.,  103  U. 
S.  304;  Davis  v.  Beason,  133  U.  S.  333;  U.  S. 
v.  Reynolds,  1  Utah  226;  U.  S.  v.  Miles,  2 
Utah  19. 

7.  Acting  upon  Wrong  Advice  Not  a  Defense. 

— State  v.  Hughes,  58  Iowa  165;  State  v. 
Goodenow,  65  Me.  30;  People  v.  Weed,  29 
Hun  (N.  Y.)  628. 

Contra,  as  to  advice  of  lawyer.  State  v. 
Stank,  10  Ohio  L.  Bui.  16.  See  generally  the 
title  Anvicrc  of  Counsel,  vol.  1,  p.  894. 

8  Statutes  of  Presumption. — 9  Geo.  IV.,  c. 
31,  §22;  24  and  35  Vict.,  c.  100,  (j  53;  U.  S. 
Rev.  Stat.,  (j  535a;  22  U.  S.  Stat,  at  L.  See 
the  codes  and  statutes  of  the  several  states. 

9.  Length  of  the  Statutory  Period. — In  Eng- 
land it  is  seven  years.  Reg.  t\  Ileaton,  3  F, 
&  F.  819;  Reg.  v.  Briggs,  7  Cox  C.  C.  175; 
Reg.  v.  Jones,  C.  &  M.  614,  41  K.  C.  L.  333. 

By  Act  of  Congress  ( U.  S.  Rev.  St.  $  535>) 
it  is  five  years  in  places  over  which  the  United 
States  has  exclusive  jurisdiction. 
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"Beyond  the  Seas." — These  words  in  state  statutes  mean  outside  of  the  state.1 
2.  Statutes  of  Limitation. — Prosecutions  for  bigamy  are  barred  by  the  lapse 

of  a  number  of  years  prescribed  by  statute,  in  most  of  the  states  in  the 

Union.2 

When  the  Statute  of  Limitation  Begins  to  Bun. — And  unless  the  offense  is  a  continu- 
ous one,  the  statute  begins  to  run  from  the  date  of  the  second  marriage  ;3  but 
where  it  is  a  continuous  offense,  the  statute  begins  to  run  only  from  the  date 
of  the  cessation  of  cohabitation.4 

Georgia  statute. — The  period  of  limitation  does  not  begin  to  run  under  the 
Georgia  statute  until  the  plural  marriage  becomes  known.5 

V.  Evidence — 1.  Marriage — a.  Prior  Marriage. — The  presumption  that 
the  prior  marriage  was  valid  is  offset  by  the  same  presumption  as  to  the 
subsequent  marriage,  and  therefore  it  is  necessary  for  the  prosecution  to 
prove  a  prior  marriage  in  fact.6 

b.  How  the  Marriages  are  Proved  —  (i)  Records  and  Witnesses — 
Becords. — Marriages  are  best  proved  by  the  production  of  the  record  or  a 
certified  copy  of  it.7 

License.  — But  a  marriage  may  be  proved  by  the  production  of  the  marriage 
license  with  the  indorsement  thereon  of  the  official  who  solemnized  the 
marriage.8 

Witnesses  —  officiating  Clergyman. —  And  the  marriage  may  also  be  established 
by  witnesses  who  saw  the  ceremony  performed,"  or  by  the  clergyman  who 


In  Pennsylvania  a  two  years'  absence,  and 
an  apparently  well-founded  rumor  as  to  death, 
will  bar  a  prosecution  for  bigamy,  but  the 
rumor  must  be  circumstantial  as  to  the  man- 
ner, time,  and  place  of  death.  Com.  v.  Smith, 
2  Wheel.  Cr.  Cas.  (N.  Y.  Oyer  &  T.  Ct.)  79. 

In  the  Following  States  the  Period  is  Limited 
to  Five  Years:  Alabama,  Arkansas,  Califor- 
nia, Georgia,  Illinois,  Louisiana,  Michigan, 
Mississippi,  New  Jersey,  New  York,  Ohio, 
and  Texas. 

In  the  Following  States  the  Period  Is  Limited 
to  Seven  Years :  Maine,  Maryland,  Massa- 
chusetts, Minnesota,  North  Carolina,  Ver- 
mont, Virginia,  and  Wisconsin.  See  Jonesf. 
State,  67  Ala.  84;  Com.  v.  Johnson,  10  Allen 
(Mass.)  196;  Gibson  v.  State,  38  Miss.  313; 
State  v.  Patterson,  2  Ired.  L.  (N.  Car.)  346,  38 
Am.  Dec.  699. 

\.  "  Beyond  the  Seas." — Murray  v.  Baker,  3 
Wheat.  (U.  S.)  541 ;  Alexandria  Bank  v.  Dyer, 
14  Pet.  (U.  S.)  141 ;  Eubanks  v.  Banks,  34  Ga. 
407;  Barber  v.  State,  50  Md.  161.  See  Be- 
yond the  Seas,  p.  12,  ante. 

Aliter  In  North  Carolina. — Earle  v.  M'Dow- 
ell,  1  Dev.  L.  (N.  Car.)  16;  Whitlocke  v.  Wal- 
ton, 2  Murph.  (N.  Car.)  23;  Davie  v.  Briggs, 
97  U.  S.  628. 

2.  Statutes  of  Limitation  as  to  Bigamy. — See 
the  titles  Criminal  Law;  Limitations  of 
Actions;  also  the  codes  and  statutes  of  the 
several  states. 

3.  When  the  Statute  of  Limitations  Begins  to 
Run. — Gise  v.  Com.,  81  Pa.  St.  428.  See  the 
title  Limitations  of  Actions. 

4.  State  v.  Sloan,  55  Iowa  217. 

5  Georgia  Statute  of  Limitations. — Code  of 
Georgia,  §  4665;  Dale  v.  State,  88  Ga.  552. 

6.  Marriage  must  be  Proved  —  England. — 
Morris  v.  Miller,  4  Burr.  2057;  Birt  v.  Bar- 
low, Doug.  171 ;  Catherwood  v.  Caslon,  13  M. 
&  W.  261;  Reg.  v.  W;lson,  3  F.  &  F.  119; 
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Reg.  v.  Savage,  13  Cox  C.  C.  178;  R.  v. 
Griffin,  14  Cox  C.  C.  38. 

.  Canada. — Harris  v.  Cooper,  31  U.  C.  Q.  B. 
182;  Reg.  v.  Ray,  20  Ont.  Rep.  212. 

United  States. — Gaines  v.  Hennen,  24  How. 
(U.  S.)  553. 

Alabama. — Buchanan  v.  State,  55  Ala.  154; 
Parker  v.  State,  77  Ala.  47,  54  Am.  Rep.  43. 

Arkansas. — Johnson  v.  State,  60  Ark.  308. 

California. — People  v.  Anderson,  26  Cal. 
129. 

Florida. — Green  v.  State,  21  Fla.  403,  58 
Am.  Rep.  670. 

Illinois. — Hiler  v.  People,  156  111.  511,  47 
Am.  St.  Rep.  221. 

Indiana. — Squire  v.  State,  46  Ind.  459. 

Kentucky. — Com.  v.  Jackson,  11  Bush(Ky.) 
679,  21  Am.  Rep.  225. 

Maine. — State  v.  Hodgskins,  19  Me.  155,  36 
Am.  Dec.  742. 

Missouri. — State  v.  Gonce,  79  Mo.  600; 
State  v.  Cooper,  103  Mo.  266. 

New  Hampshire. — State  v.  Winkley,  14  N. 
H.  495. 

Ne-w  Tork.—VheXz.n's,  Case,  6  C.  H.  Rec. 
(N.  Y.)  91;  Coleman's  Case,  6  C.  H.  Rec. 
(N.  Y.)  3;  People  v.  Humphrey,  7  Johns.  (N. 
Y.)  314;  People  v.  Whigham,  1  Wheel.  Cr. 
Cas.  (N.  Y.)  115. 

Texas.— Hull  v.  State,  7  Tex.  App.  593. 

Wisconsin. — Weinberg  7>.  State,  25  Wis.  370. 

7.  Record. — State  v.  Matlock,  70  Iowa  229. 
See  the  title  Marriage. 

8.  License. — Jackson  v.  People,  3  111.  232; 
Foster  v.  State,  31  Tex.  Crim.  Rep.  409; 
State  v.  Horn,  43  Vt.  20;  Moore  v.  Com.,  9 
Leigh  (Va.)  639. 

9.  Witnesses — England. — Reg.  v.  Cradock, 
3  F.  &  F.  837;  Reg.  v.  Manwaring,  1  D.  &B. 
C.  C.  132;  R.  v.  Hawes,  2  Cox  C.  C.  432. 

Georgia. — Murphy  v.  State,  50  Ga.  150; 
Dale  v .  State,  88  Ga.  552. 
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officiated  at  the  wedding.1 

(2)  Circumstantial  Evidence. — Marriages  may  be  proved  by  circumstantial 
evidence  ;*  but  a  promise  to  marry,  followed  by  cohabitation,  is  not  sufficient 
evidence  of  a  marriage.3 

(3)  Admissions — England  and  Canada. — The  decisions  of  the  courts  of  England 
and  Canada,  as  to  the  admissibility  in  evidence  of  the  admissions  of  the 
defendant  to  prove  a  marriage,  are  conflicting,  and  the  circumstances  under 
which  the  admissions  were  made  appear  to  determine  the  point,  and  also  the 
importance  to  be  attached  to  such  evidence  if  admitted.4 

United  states. — But  the  overwhelming  weight  of  authority  in  the  United 
States  is  to  the  effect  that  the  admissions  of  the  defendant  are  admissible  as 
evidence  for  that  purpose.6 


Iowa. — State  v.  Williams,  20  Iowa  98. 

Michigan. — Kopke  v.  People,  43  Mich.  41; 
People  v.  Calder,  30  Mich.  85. 

New  Hampshire. — State  v.  Clark,  54  N.  H. 
456;  State  v.  Kean,  10  N.  H.  347,  34  Am. 
Dec.  162. 

New  York. — Fleming  v.  People,  27  N.  Y. 
329- 

Vermont. — State  v.  Abbey,  29  Vt.  60,  67  Am. 
Dec.  754. 

Virginia. — Oneale  v.  Com.,  17  Gratt.  (Va.) 
582. 

See  the  title  Marriage. 

1.  Officiating  Minister  Is  a  Competent  Witness 

— England. — Reg.  v.  McQuiggan,  2  L.  C. 
Rep.  340. 

Canada. — Reg.  v.  Brierly,-I4  Ont.  Rep.  525. 
Georgia. — Dale  v.  State,  88  Ga.  552. 
Michigan. — People  v.  Perriman,  72  Mich. 
184. 

Mississippi. — Taylor  v.  State,  52  Miss.  84. 
Virginia. — Bird  v. Com. ,21  Gratt.  (Va.)  800. 
West  Virginia. — State  v.  Goodrich,  14  W. 
Va.  834. 

3.  Circumstantial  Evidence  —  California. — 
Case  v.  Case,  17  Cal.  598. 

Massachusetts. — Com.  v.  Johnson,  10  Allen 
(Mass.)  196;  Com.  v.  Hayden,  163  Mass.  453, 
47  Am.  St.  Rop.  468. 

Minnesota. — State  v.  Armington,  25  Minn. 
29. 

New  York. — People  v.  Crawford,  62  Hun 
(N.  Y.)  160. 

See  the  title  Marriage. 

3  Promise  to  Marry. — People  v.  McQuaid, 
85  Mich.  123. 

4  AdmlaHlona  as  Evidence  of  a  Marriage. — It 
has  been  decided  in  the  following  cases  that 
the  admissions  of  the  defendant  are  admissible 
in  evidence  to  prove  a  marriage. 

England .  —  Rex  v.  Upton,  Gloucester 
Spring  Assizes  1839;  Rex  x\  Truman,  1  East 
P.  C.  470;  Reg.  v.  Newton,  2  M.  &  Rob.  503; 
Ri  j.'.  v.  Simmonsto,  1  C.  &  K.  164,  47  E.  C. 
L.  164. 

Canada. —  Reg.  v.  Creamer,  10  L.  C.  Rep. 
404. 

In  t tie  following  cases  it  has  been  decided 
that  the  admissions  of  the  defendant  are  not 
admissible  to  prove  a  marriage. 

England. — Reg.  v.  Flaherty,  2  C.  &  K.  782, 
61  E.  C.  L.  782;  Reg.  v.  Savage,  13  Cox  C. 
C.  178. 

Canada. —  Reg.  v.  Ray,  20  Ont.  Rep.  212; 
Reg.  v.  Duff,  29  U.  C.  C.  P.  255. 
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5.  Admissions  as  Evidence — United  States. — 
Miles  v.  U.  S.,  103  U.  S.  304. 

Alabama. — Brown  v.  State,  52  Ala.  340; 
Williams  v.  State,  44  Ala.  24;  Beggs  v. 
State,  55  Ala.  108;  Williams  v.  State,  54  Ala. 
131,  25  Am.  Rep.  665. 

Arizona. — U.  S.  v.  Tenney  (Arizona  1886), 
11  Pac.  Rep.  472;  U.  S.  v.  Christofferson 
(Arizona  1886),  11  Pac.  Rep.  480. 

Arkansas. — Scoggins  v.  State,  32  Ark.  205; 
Halbrookt'.  State,  34  Ark.  511,  36  Am.  Rep.  17. 

California . — Case  v.  Case,  17  Cal.  598. 

Illinois. — Jackson  v.  People,  3  111.  231. 

Indiana. — State  v.  Seals,  16  Ind.  352; 
Squire  v.  State,  46  Ind.  459. 

Iowa. — State  v.  Sanders,  30  Iowa  582  ;  State 
v.  Nadal,  69  Iowa  478. 

Kansas. — State  v.  Hughes,  35  Kan.  626,  57 
Am.  Rep.  195. 

Kentucky. —  Robinson  v.  Com.,  6  Bush 
(Ky.)  309;  Com.  v.  Jackson,  11  Bush  (Ky.) 
679,  21  Am.  Rep.  225. 

Maine. — State  v.  Libby,  44  Me.  469,  69  Am. 
Dec.  115;  Ham's  Case,  11  Me.  391 ;  Cayford's 
Case,  7  Me.  57. 

Mississippi. — Taylor  v.  State,  52  Miss.  84. 

Missouri. — State  v.  Ulrich,  no  Mo.  350; 
State  v.  Cooper,  103  Mo.  266. 

New  York. — People  v.  Edwards  (Oyer  & 
T.  Ct.),  25  N.  Y.  Supp.  480;  People  v.  Went- 
worth,  4  N.  Y.  Crim.  Rep.  207.  Compare 
Gahagan  v.  People,  1  Park.  Cr.  Rep.  (N.  Y. 
Supreme  Ct.)  378;  People  v.  Humphrey,  7 
Johns.  (N.  Y.)  314. 

North  Carolina. — State  v.  Wylde,  110  N. 
Car.  500  ;  State  v.  Patterson,  2  Ired.  L.  (N. 
Car.)  346,  38  Am.  Dec.  699. 

Ohio. — Stanglein  v.  State,  17  Ohio  St.  453; 
Wolverton  v.  State,  16  Ohio  173,  47  Am.  Dec. 
373;  Carmichael  v.  State,  12  Ohio  St.  553. 

Pennsylvania. — Com.  v.  Henning,  10  Phila. 
(Pa.)  209;  Com.  v.  Wyman,  3  Brews.  (Pa.) 
338;  Com.  v.  Murtagh,  1  Aslim.  (Pa.)  272; 
Gise  v.  Com.,  81  Pa.  St.  428. 

South  Carolina. — State  v.  Britton,  4  Mr- 
Cord  L.  (S.  Car.)  256;  Stater-.  Hilton, 3 Rich. 
L.  (S.  Car.)  434,  45  Am.  Dec.  783. 

Tennessee. — Crane  v.  State,  94  Tenn.  86; 
Finney  v.  State,  3  Head  (Tenn.)  544. 

Texas. — Gorman  v.  State,  23  Tex.  646; 
Moore  v.  State,  7  Tex.  App.  608;  Steward  r\ 
State,  7  Tex.  App.  32ft ;  Adkisson  r.  State  (Tex. 
Crim.  App.  1895),  30  S.  W.  Rep.  357;  Dumas 
State,  14  Tex.  App.  464,  46  Am.  Rep. 
24 1. 
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c.  Foreign  Marriages. — When  either  a  prior  or  a  subsequent  marriage 
has  taken  place  outside  the  jurisdiction  where  the  indictment  for  bigamy  has 
been  found,  it  is  necessary  to  prove  a  marriage  valid  in  the  place  where  it 
was  contracted.1  But  a  marriage  sufficient  in  form  to  be  valid  under  the 
laws  of  the  state  where  the  offense  is  prosecuted  will  be  presumed  to  be  valid 
where  it  was  contracted,  until  the  contrary  is  shown.2 

Records  as  Evidence. — And  while  the  properly  authenticated  record  is  the  best 
evidence  to  prove  such  marriage,  it  is  not  indispensable;3  and  such  record  is 
not  admissible  as  evidence  unless  it  is  shown  that  it  was  required  to  be  kept 
by  law,  and  was  kept  in  the  manner  prescribed,  and  by  the  person  required 
to  keep  it.4 

Who  Are  Competent  Witnesses.— The  officiating  clergyman  is  a  competent  witness 
to  testify  as  to  a  foreign  marriage,5  or  a  justice  of  the  peace  who  performed 
the  ceremony,6  or  any  person  who  saw  the  ceremony  performed.7 

Admissions  and  Acts  of  Defendant. — The  admissions  and  acts  of  the  defendant  are 


Utak.—\J.  S.  v.  Simpson,  4  Utah  227 ;  U.  S. 
v.  Harris,  5  Utah  621. 

Vermont. — State  v.  Abbey,  29  Vt.  60,  67 
Am.  Dec.  754. 

Virginia. — Warner  v.  Com.,  2  Va.  Cas.  95; 
Oneale  v.  Com.,  17  Gratt.  (Va.)  582. 

Wisconsin. — West  v.  State,  1  Wis.  209. 
Compare  Weinberg  v.  State,  25  Wis.  370. 

Contra. — State  v.  Roswell,  6  Conn.  446; 
Com.  v.  Littlejohn,  15  Mass.  163;  People  v. 
Lambert,  5  Mich.  366. 

In  People  v.  Lambert,  5  Mich.  349,  it  was 
held  that  the  defendant  cannot  be  convicted 
when  the  only  evidence  of  the  first  marriage 
is  the  proof  of  the  cohabitation  of  the  parties 
as  man  and  wife,  and  their  statements  that 
such  marriage  took  place. 

Minnesota  Doctrine. — It  was  decided  in  the 
earlier  cases  in  Minnesota  that  the  admissions 
of  the  defendant  were  not  proof  of  the  mar- 
riage in  a  prosecution  for  bigamy,  but  such  ad- 
missions are  now  made  sufficient  evidence  by 
statute.  State  v.  Armstrong,  4  Minn.  335; 
State  v .  Johnson,  12  Minn.  476,  93  Am.  Dec. 
241 ;  State  v.  Armington,  25  Minn.  29. 

For  Further  Discussion  of  this  topic,  see  the 
title  Confessions. 

1.  Valid  Marriage  must  be  Proved — England. 
— Reg.  v.  Savage,  13  Cox  C.  C.  178;  R.  v. 
Griffin,  14  Cox  C.  C.  38;  Reg.  v.  Brierly,  14 
Ont.  Rep.  525. 

Virginia. — Warner  v.  Com.,  2  Va.  Cas.  95  ; 
Oneale  v.  Com.,  17  Gratt.  (Va.)  582;  Bird  v. 
Com.,  21  Gratt.  (Va.)8oo. 

Illustrations. — Where  there  is  no  ceremony, 
or  one  which  does  not  comply  with  the  statu- 
tory requirements,  there  must  be  some  inde- 
pendent proof  of  an  actual  and  voluntary 
consent,  indicating  the  existence  of  a  de- 
liberately recognized  marriage.  People  v. 
Lambert,  5  Mich.  349;  Kopke  v.  People,  43 
Mich.  41. 

A  foreign  marriage  solemnized  by  a  priest, 
and  under  which  the  parties  have  cohabited 
as  husband  and  wife,  is  prima  facie  a  valid 
marriage.     Com.  v.  Kenney,  120  Mass.  387. 

Where  the  law  requires  a  civil  marriage 
before  the  celebration  of  a  religious  one,  and 
inflicts  severe  penalty  for  the  violation  of  this 
requirement,  proof  of  the  religious  ceremony 
will  raise  no  presumption  that  the  civil  one 


has  been  performed.  Weinberg  v.  State,  25 
Wis.  370. 

2.  Foreign  Marriage  Is  Presumed  to  Be  Valid. — 

Dale  v .  State,  88  Ga.  552,  citing  2  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  192;  State  v. 
Nadal,  69  Iowa  478;  State  v.  Patterson,  2  Ired. 
L.  (N.  Car.)  346,  38  Am.  Dec.  699;  Dumas  v. 
State,  14  Tex.  App.  464,  46  Am.  Rep.  241. 
See  the  title  Marriage. 

3.  Record. — R.  v.  Hawes,  2  Cox  C.  C.  432; 
Reg.  v.  Cradock,  3  F.  &  F.  837;  Reg.  v. 
Manwaring,  1  D.  &  B.  C.  C.  132;  People  v. 
Lambert,  5  Mich.  349;  Warner  v.  Com.,  2 
Va.  Cas.  95. 

4.  When  the  Record  Is  Admissible. — State  v. 
Dooris,  40  Conn.  145;  Faustre  v.  Com.,  92 
Ky.  34;  Tucker  v.  People,  117  111.  88;  Stang- 
lein  v.  State,  17  Ohio  St.  453.  See  the  title 
Records. 

6.  Clergymen. — Reg.  v.  Savage,  13  Cox  C. 
C.  178;  Reg.  v.  McQuiggan,  2  L.  C.  Rep. 
340;  Reg.  v.  Brierly,  14  Ont.  Rep.  525;  Bird 
v.  Com.,  21  Gratt.  (Va.)  800;  State  v.  Good- 
rich, 14  W.  Va.  834. 

6.  Justice  of  the  Peace. — State  v.  Clark,  54 
N.  H.  456. 

7.  Eyewitnesses. — R.  v.  Hawes,  2  Cox  C.  C 
432  ;  Reg.  v.  Cradock,  3  F.  &  F.  837 ;  Reg.  v. 
Manwaring,  1  D.  &  B.  C.  C.  132;  Dale  v. 
State,  88  Ga.  552;  State  v.  Kean,  10  N.  H. 
347,  34  Am.  Dec.  162;  State  v.  Abbey,  29  Vt. 
60,  67  Am.  Dec.  754;  Warner  v.  Com.,  2  Va. 
Cas.  95. 

"  Although  the  testimony  of  a  witness  pres- 
ent at  the  marriage  may  not  be  as  conclusive 
or  satisfactory  as  the  confession  of  the  party, 
there  is  no  solid  reason  for  rejecting  it  as  in- 
competent. There  is  no  technical  rule  for- 
bidding the  reception  of  such  evidence.  When 
a  witness  testifies  to  a  marriage  in  a  foreign 
state,  solemnized  in  the  manner  usual  and 
customary  in  such  state,  by  a  person  duly 
authorized  to  celebrate  the  rites  of  marriage, 
and  the  parties  afterwards  lived  together  as 
man  and  wife,  this  is  as  satisfactory  evidence 
of  a  valid  marriage  as  could  be  expected  or 
desired,  and  in  such  case  it  is  not  necessary 
to  prove  the  laws  of  such  state,  or  to  offer 
further  evidence  of  a  compliance  with  its  pro- 
visions." Bird  v.  Com.,  21  Gratt.  (Va.) 
800. 
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admissible  in  evidence  to  prove  a  foreign  marriage.1 

Foreign  Law — Who  may  Testify  as  to. —  The  witness  need  not  be  a  professional 
expert  to  testify  as  to  the  marriage  law  which  obtains  in  the  jurisdiction 
where  the  marriage  took  place.2 

A  Clergyman  or  a  Lawyer  as  Competent  Witness. — A  lawyer  who  practices  in  the 
jurisdiction  where  the  marriage  was  contracted,  or  a  minister  who  is 
accustomed  to  perform  marriage  ceremonies  there,  may  testify  as  to  the 
foreign  law;3  but  a  layman  or  a  person  not  especially  versed  in  the  law  is  not 
competent  as  a  witness  as  to  such  foreign  law.4 

2.  Divorce — The  Defendant  must  Prove  All  Matters  of  Defense. — The  defendant  must 
show  all  matters  of  confession  and  avoidance,6  and  must,  therefore,  prove  the 
divorce.6 

Evidence. — To  prove  a  divorce  the  record  must  be  produced.7 
Incomplete  Divorce  Eecord. — An  incomplete  divorce  record  is  not  admissible  in 
evidence.8 

Record  of  Divorce  Decree — Forgery — Parol. — A  record  purporting  to  be  a  certified 
copy  of  a  decree  of  divorce  may  be  proved  by  parol  to  be  a  forgery.9 

3.  Absence  for  Statutory  Period — a.  What  Prosecution  must  Prove — 
(i)  The  Life  of  the  Absent  Husband  or  Wife. — Where  the  defense  set  up  by 
the  defendant  is  the  absence  of  the  husband  or  wife  for  such  a  length  of 
time  as  would,  by  statute,  relieve  the  accused  from  the  commission  of  any 
legal  offense  because  of  contracting  a  subsequent  marriage,  the  prosecution 
must  show  the  life  of  the  absent  husband  or  wife  at  the  time  of  the  subse- 
quent marriage.10 

Conflicting  Presumptions  of  Life  and  Innocence. — Whether  the  presumption  that  the 
life  of  a  person,  shown  to  have  been  alive  a  short  time  before  the  subsequent 


1.  Admissions  as  Evidence. — Reg.  v.  Newton, 
2  M.  &  Rob.  503;  Reg.  v.  Simmonsto,  1  C.  & 
K.  164,  47  E.  C.  L.  164;  Williams  v.  State, 54 
Ala.  131,  25  Am.  Rep.  665;  Dale  v.  State,  88 
Ga.  552;  Squire  v.  State,  46  Ind.  459;  State 
v.  Hilton,  3  Rich.  L.  (S.  Car.)  434,  45  Am. 
Dec.  783.  Contra,  Tucker  v.  People,  117  111. 
88.  See  the  titles  Confessions;  Mar- 
riage. 

The  fact  of  marriage  must  be  proved  in  a 
criminal  case.  It  need  not,  however,  be 
proved  by  direct  evidence,  but  may  be  estab- 
lished like  any  other  fact  by  circumstantial 
evidence.  Cohabitation  and  the  holding  of 
each  other  out  publicly  as  husband  and  wife,  as 
well  as  the  admissions  of  the  parties,  are  facts 
possessing  evidential  force  and  are  admissible 
in  evidence  to  prove  a  marriage.  State  v. 
Cooper,  103  Mo.  266. 

Where  the  evidence  shows  that  the  parties 
appeared  at  a  church,  and  that  the  officiating 
minister  then  publicly,  and  in  the  presence  of 
other  persons  in  attendance,  in  fact  performed 
a  ceremony  of  marriage  between  such  parties, 
and,  further,  that  the  parties  appeared  to  re- 
gard themselves  as  then  married,  it  is  fairly 
to  be  presumed,  in  the  absence  of  anything  to 
the  contrary,  that  the  ceremony  was  regular 
and  legal,  although  the  evidence  fails  to  show 
what  words  were  used  by  the  parties  or  the 
minister,  or  the  particulars  of  the  ceremony,  or 
what  specific  kind  of  ceremony  was  or  would 
be  according  to  the  forms,  usages,  or  customs 
of  suchchurch.    People  T'.Caldcr,  30  Mich.  86. 

Allegations  In  a  Petition  for  Divorce. — A  peti- 
tion for  divorce  in  which  the  defendant  alleges 
his  marriage  is  admissible  as  evidence.  Ad- 
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kisson  v.  State  (Tex.  Crim.  App.  1895),  30 
S.  W.  Rep.  357. 

2.  Foreign  Law. — R.  v.  Povey,  6  Cox  C.  C. 
83;  Reg.  v.  Smith,  14  U.  C.  Q..  B.  565.  See 
the  titles  Conflict  of  Laws;  Expert  and 
Opinion  Evidence. 

3.  Minister  or  Lawyer  may  Testify  as  to  For- 
eign Marriage  Law. — Kopke  v. People,  43  Mich. 
41 ;  People  v.  McQuaid,  85  Mich.  123;  Bird 
v.  Com.,  21  Gratt.  (Va.)  800. 

4.  A  Layman  Not  a  Competent  Witness. — R. 
v.  Povey,  6  Cox  C.  C.  83;  Reg.  v.  Smith,  14 
U.  C.  (£.  B.  565;  People  v.  Lambert,  5  Mich. 
349- 

For  Further  Discussion  of  this  branch  of  the 
subject,  see  the  titles  Expert  and  Opinion 
Evidence;  Foreign  Laws. 

6.  Burden  of  Proof  upon  Defendant. — Fleming 
v.  People,  27  N.  Y.  329.  See  the  title  Di- 
vorce. 

6.  Defendant  must  Prove  Divorce. — State  v. 
Harrow,  31  La.  Ann.  691;  Com.  t.  Boyer,  7 
Allen  (Mass.)  306;  State  v.  Gonce,  79  Mo. 
600;  Hull  v.  State,  7  Tex.  App.  593.  See 
the  title  Divorce. 

7.  Divorce  must  be  Proved  by  the  Record. — 
Com.  v.  Boyer,  7  Allen  (Mass.)  306;  State  v. 
Harrow,  31  La.  Ann.  691.  See  the  title  Di- 
vorce. 

8.  Incomplete  Divorce  Record  Is  Not  Evldonce. 

— Davis  v.  Com.,  13  Bush  (Ky.)  318;  Tucker 
v.  People,  122  IU.583.    See  the  title  Divorce. 

9.  Decree  Attacked  by  Parol  Evidence. — Slate 
v.  Gonce,  79  Mo.  600.    See  the  title  Divorce. 

10.  Prosecution  must  Prove  Life  of  the  Absent 
Party. — Gorman  V,  State,  23  Tex.  646;  Hull 
r.  State,  7  Tex.  App.  593. 
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marriage,  will  continue  until  the  death  of  that  person  has  been  proved,  will 
outweigh  the  counter  presumption  of  the  innocence  of  the  defendant,  which 
arises  in  bigamy  as  in  all  other  crimes,  has  been  the  subject  of  much  judicial 
discussion,  and  the  decisions  are  not  harmonious,  but  the  doctrine  now 
generally  accepted  appears  to  be  that  these  presumptions  neutralize  each 
other.1 

The  Jury  must  Decide  between  These  Presumptions. — And  the  jury  must  decide  the 
matter,  all  the  facts  and  circumstances  of  the  case  being  considered.2 

(2)  The  Defendant ' s  Knozvledge  of  the  Absent  Party  s  Life. — After  the 
accused  has  established  an  absence  for  the  statutory  period,  it  is  incumbent 
upon  the  prosecution  to  show  that  the  defendant  knew  that  the  absent 
consort  was  alive  when  the  second  marriage  took  place.3 

b.  What  Defendant  must  Prove. — The  defendant  must  prove  the 
absence  of  the  husband  or  wife  for  the  period  prescribed  by  the  statute.4 

4.  Witnesses — a.  FIRST  HUSBAND  OR  WIFE — Incompetent  for  the  Prosecution. — 
In  the  absence  of  statutory  enactment  the  first  husband  or  wife  is  never  for 
any  purpose  a  competent  witness  for  the  prosecution  in  a  trial  for  bigamy.5 


1.  Presumption  as  to  Life  of  Absent  Party — 

England. — Reg.  v.  Twyning,  2  B.  &  Aid.  386; 
Reg.  v.  Lumley,  L.  R.  1  C.  C.  196,  11  Cox 
C.  C.  274;  Reg.  v.  Willshire,  6  Q±  B.  Div. 
366;  Rex  v.  Harborne,  2  Ad.  &  El.  540,  29  E. 
C.  L.  161 ;  Lapsley  v.  Grierson,  1  H.  L.  Cas.  498. 

California. — People  v.  Feilen,  58  Cal.  218, 
41  Am.  Rep.  258. 

Indiana. — Squire  v.  State,  46  Ind.  459. 

Massachusetts. — Com.  v.  Caponi,  155  Mass. 
534;  Com.  v.  McGrath,  140  Mass.  296. 

Michigan. — Dixon  v.  People,  18  Mich.  84. 

Mississippi. — Wilkie  v.  Collins,  48  Miss. 
5x1. 

See  also  Montgomery  v.  Bevans,  1  Sawy. 
(U.  S.)  666;  Murray  v.  Murray,  6  Oregon  17. 
See  the  title  Presumptions. 

2.  Jury  must  Decide  the  Conflicting  Presump- 
tions.— Reg.  v.  Lumley,  L.  R.  1  C.  C.  196; 
Reg.  v.  Willshire,  6  Q.  B.  Div.  366;  State  v. 
Goodrich,  14  W.  Va.  834. 

In  State  v.  Plym,  43  Minn.  387,  Mitchell,  J., 
says:  "It  seems  to  us  that  neither  of  these 
views  is  correct.  The  statutory  presumption, 
in  certain  cases,  of  death  after  seven  years 
affords  no  ground  for  the  converse  proposition 
that,  if  the  person  has  been  heard  from  within 
seven  years,  there  is  a  presumption  of  law  that 
he  is  still  living.  Neither  is  it  true  that  there 
is  any  presumption  of  law  one  way  or  the 
other  as  to  the  continuance  of  life.  It  is  a 
mere  presumption  of  fact,  which  is  subject  to 
be  controlled  by  facts  and  circumstances,  and 
consequently  by  no  means  of  equal  strength 
at  all  times  and  under  all  circumstances;  or 
perhaps,  more  correctly  speaking,  there  is  no 
rigid  presumption  one  way  or  the  other. 
The  evidence  that  a  person  was  living  at  a 
particular  time  is  but  one  of  the  facts  to 
be  considered  in  determining  the  question 
whether  he  was  living  at  any  future  given 
time,  and  which  is  to  be  considered  with  ref- 
erence to  accompanying  circumstances,  such 
as  the  length  of  time  intervening,  the  age 
and  health  of  the  person,  and  the  like.  Its 
weight  as  evidence  will  be  affected  by  any 
circumstances  affecting  the  probability  of  the 
continuance  of  the  life,  or  rendering  it  prob- 


able that  death  had  occurred.  If  the  lapse  of 
time  was  comparatively  short,  it  would,  in 
ordinary  cases,  in  the  absence  of  any  evidence 
to  the  contrary,  be  usually  deemed  satisfac- 
tory. But  the  question  whether  a  person  was 
alive  at  a  certain  time,  whether  a  day,  a  month, 
a  year,  or  any  other  period  less  than  seven 
years  after  direct  evidence  of  his  being  alive, 
is  a  question  of  fact  for  the  jury,  to  be  deter- 
mined by  the  general  presumption — or  prob- 
ability, if  the  latter  term  is  preferred — of  the 
continuance  of  human  life  in  view  of  all  the 
circumstances  of  the  particular  case." 

3.  Defendant's  Knowledge  of  the  Absent  Party's 
Life — England. — Reg.  v.  Ellis,  I  F.  &  F.  309; 
R.  v.  Dane,  1  F.  &  F.  323  ;  Reg.  v.  Cross,  1  F.  & 
F.  510;  Reg.  Heaton,  3  F.  &  F.  819;  Reg. 
v.  Jones,  C.  &  M.  614,  41  E.  C.  L.  333;  Reg. 
v.  Briggs,  7  Cox  C.  C.  175;  Reg.  v.  Curger- 
wen,  10  Cox  C.  C.  152. 

Canada.  —  Reg.  v.  Debay,  3  Nova  Scotia 
Dec.  540;  Reg.  v.  Fontaine,  15  L.  C.  J.  141. 

Maryland. — Barber  v.  State,  50  Md.  161. 

Contra. — State  v.  Barrow,  31  La.  Ann.  691. 
See  Reg.  v.  Cullen,  9  C.  &  P.  681,  38  E.  C.  L. 
289. 

4.  Defendant  must  Prove  the  Absence  of  Hus- 
band or  Wife. — Reg.  v.  Dwyer,  27  L.  C.  J.  201, 
6  L.  N.  66;  People  v.  Meyer  (Supreme  Ct.), 
8  N.  Y.  St.  Rep.  256. 

6.  First  Husband  or  Wife  Not  Competent  Wit- 
ness for  Prosecution  in  Absence  of  Statute  — 
England. — Griggs's  Case,  T.  Raym.  1 ;  R.  v. 
D'Ayley,  15  Cox  C.  C.  328;  Reg.  v.  Fontaine, 
15  L.  C.  J.  141 ;  Reg.  v.  Bienvenu,  15  L.  C. 
J.  181. 

Alabama. — Williams  v.  State,  44  Ala.  24; 
Hussey  v.  State,  87  Ala.  121 ;  Salter  v.  State, 
92  Ala.  68. 

Louisiana. — State  v.  McDavid,  15  La.  Ann. 
4°3- 

Massachusetts. — Kelly  v.  Drew,  12  Allen 
(Mass.)  107,  90  Am.  Dec.  138. 

Michigan.  —  People  v.  Quanstrom,  93 
Mich.  254. 

Missouri. — State  v.  Ulrich,  no  Mo.  350. 

New  York. — People  v.  Houghton,  24  Hun 
(N.  Y.)  501. 
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And  this  is  so  even  though  the  defendant  consents.1 

Fact  that  Witness  Is  the  First  Husband  or  Wife  must  be  Shown. — When  it  is  objected 
that  the  witness  is  the  defendant's  first  husband  or  wife,  that  fact  must  be 
made  to  appear  to  the  court  before  the  objection  to  the  competency  of  the 
witness  will  be  sustained.2 

Wife  Competent  by  statute. — But  in  some  jurisdictions  statutes  in  general  terms 
making  the  wife  a  competent  witness  in  the  case  of  crimes  committed 
against  her  have  been  construed  to  make  the  first  wife  a  competent  witness,3 
though  similar  statutes  in  other  states  have  been  oppositely  construed.4 

Evidence  of  the  Character  of  the  Lawful  Wife  when  a  witness  is  not  admissible.5 

Competent  in  Federal  Courts. — In  trials  for  bigamy  in  the  federal  courts  the  lawful 
husband  or  wife  is  by  statute  a  competent  witness,  but  cannot  be  compelled 
to  testify  without  the  consent  of  the  defendant,  and  cannot  testify  as  to  any 
communication,  deemed  confidential  at  common  law,  made  to  the  witness  by 
the  defendant  during  the  existence  of  the  marriage.6 

Incompetent  for  Defendant. — Nor  is  the  first  husband  or  wife  a  competent  witness 
for  the  defendant,  even  for  the  purpose  of  proving  the  first  marriage  invalid.7 

Texas  statute. — In  Texas,  by  statute,  the  first  husband  or  wife  is  a  competent 
witness  for  the  defendant.8 

b.  Second  Husband  or  Wife. — For  most  purposes  the  second  husband 
or  wife  is  a  competent  witness  in  a  trial  for  bigamy,  after  the  prior  marriage 
has  been  admitted  or  proved.9 

Cannot  Testify  as  to  First  Marriage. — But  the  second  husband  or  wife  is  not  a 
competent  witness  to  prove  the  first  marriage.10 

5.  Identity — Of  Defendant. — The  marriage  record  and  proof  of  cohabitation 
are  evidence  as  to  the  identity  of  the  defendant,11  and  a  photograph  of 
the  defendant  may  be  shown  a  witness  for  the  purpose  of  identifying  the 
defendant.12 

Identity  of  First  Wife. — The  question  of  the  identity  of  the  first  wife  is 


-Boyd  v.  State,  33  Tex.  Crim.  Rep. 


Texas.- 
470. 

1.  Not  Competent  by  Defendant's  Consent. — 

Wilson  v .  Hill,  13  N.  J.  Eq.  143. 

2.  Williams  v.  State,  67  Ga.  260. 

3.  Competent  by  Statute. — State  v.  Sloan,  55 
Iowa  217.    See  Lord  ^.'State,  17  Neb.  526. 

4.  Bassett  v.  U.  S.,  137  U.  S.  496;  State  v. 
Armstrong,  4  Minn.  335. 

6.  Evidence  aB  to  Character  of  Lawful  Wife  In- 
admissible.— Com.  v.  Lee,  143  Mass.  100. 

6.  Competent  by  Act  of  Congress. — 24  U.  S. 
Statute  at  Large,  c.  397. 

7.  Not  Competent  to  Prove  First  Marriage  In- 
valid—Feat's Case,  2  Lew.  288;  Reg.  v.  Mad- 
den, 14  U.  C.  CL,  B.  588;  Reg.  v.  Tubbee,  1 
Ont.  Pr.  103. 

8.  Competent  for  Defendant  In  Texas. — Dumas 
v.  State,  14  Tex.  App.  464,  46  Am.  Rep. 
241. 

For  a  Full  Discussion  of  this  question,  see  the 
title  Witnesses. 

9  Second  Husband  or  Wife  a  Competent  Wit 
nesB. — 1  I  lale  P.  C.  693  ;  1  Hawk.  P.  C.  (Curw. 
ed.),  c.  42,  §  8;  R<g.  r .  Madden,  14  U.  C.  Q. 
B.  588;  Miles  v.  U.  S.,  103  U.  S.  304;  John- 
Bon  v.  State,  61  Ga.  305;  State  v.  McDavid, 
15  La.  Ann.  403;  State  v.  Johnson,  12  Minn. 
476,  93  A tn.  Dec.  241;  State  v.  Patterson,  2 
Ired.  L.  (N.  Car.)  346,  38  Am.  Dec.  699;  Fin- 
ney v.  State,  3  Mead  (Tenu.)  544. 

10.  Becond  Husband  or  Wife  Not  a  Competent 
WltneBB  to  Testify  to  First  Marriage. — Miles  v. 
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U.  S.,  103  U.  S.  313.  In  that  case  Mr.  Justice 
Woods  says:  "The  grounds  upon  which  a 
second  wife  is  admitted  as  a  witness  against 
her  husband,  in  a  prosecution  for  bigamy, 
is  that  she  is  shown  not  to  be  a  real  wife  by 
proof  of  the  fact  that  the  accused  had  pre- 
viously married  another  wife,  who  was  still 
living  and  still  his  lawful  wife.  It  is  only  in 
cases  where  the  first  marriage  is  not  contro- 
verted, or  has  been  duly  established  by  other 
evidence,  that  the  second  wife  is  allowed 
to  testify,  and  she  can  then  be  a  witness  to 
the  second  marriage,  and  not  to  the  first. 
The  testimony  of  the  second  wife  to  prove 
the  only  controverted  issue  in  the  case,  namely, 
the  first  marriage,  cannot  be  given  to  the 
jury  on  the  pretext  that  its  purpose  is  to 
establish  her  competency.  As  her  compe- 
tency depends  on  proof  of  the  first  marriage, 
and  that  is  the  issue  upon  which  the  case 
turns,  that  issue  must  be  established  by  other 
witnesses  before  the  second  wife  is  compe- 
tent for  any  purpose.  Even  then  she  is  not 
competent  to  prove  the  first  marriage,  for  she 
cannot  be  admitted  to  prove  a  fact  to  the  jury 
which  must  be  established  before  she  can  tes- 
tify at  all." 

11.  Identity  of  the  Defendant. — Johnson  v. 
State,  60  Ark.  308.  See  People  t.  Whigham, 
1  Wheel.  Crim.  Cas.  (N.  Y.)  115. 

12.  Photograph  of  Defendant  In  Evldenco  as  to 
His  Identity.— Reg.  v.  Tolson,  4  F.  &  F. 
103. 
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one  of  fact  to  be  submitted  to  the  jury.1 

VI.  Accessories. — The  law  of  principal  and  accessories  is  applicable  to 
bigamy  as  to  all  other  crimes.*  And  one  knowingly  aiding  another  to 
commit  the  offense  of  bigamy  is  a  principal  in  the  second  degree.3 

VII.  Unlawful  Cohabitation — Federal  Statute. — The  offense  of  unlawful 
cohabitation,  which  is  a  kindred  offense  to  that  of  bigamy,  has  been  created 
by  an  act  of  Congress  generally  known  as  the  Edmunds  Act.4 

Construction  of  the  statute.— The  term  "  cohabit,"  in  the  statute,  means  living 
together  as  man  and  wife,  and  presenting  to  the  world  the  usual  appearance 
of  the  existence  of  the  marital  relation.6 

Proof  of  Marriage  Not  Necessary. — And  to  convict  the  defendant  it  is  not  neces- 
sary to  show  a  marriage.6 

Sexual  intercourse.— And  sexual  intercourse  need  not  be  proved.7 


1.  Identity  of  First  Wife.— Taylor  v.  State, 
52  Miss.  84. 

2.  Accessories. — Reg.  v.  Brawn,  1  C.  &  K. 
144,  47  E.  C.  L.  144.  See  the  title  Accessory, 
vol.  1,  p.  257. 

S.  Principal  in  Second  Degree. — Boggus  v. 
State,  34  Ga.  275. 

4.  Unlawful  Cohabitation — The  Statute. — The 
following  is  the  statute  creating  the  offense  of 
unlawful  cohabitation:  "That  if  any  male 
person,  in  a  territory  or  other  place  over 
which  the  United  States  have  exclusive  juris- 
diction, hereafter  cohabits  with  more  than  one 
woman,  he  shall  be  deemed  guilty  of  a  mis- 
demeanor."   22  U.  S.  Stat,  at  Large,  c.  47,  §  3. 

B.  Construction  of  Statute. — Murphy  v.  Ram- 
sey, 114  U.  S.  15;  U.  S.  v.  Tenney  (Arizona 
1886),  11  Pac.  Rep.  472;  U.  S.  v.  Christoffer- 
son  (Arizona  1886),  11  Pac.  Rep.  480;  U.  S. 
v.  Musser,  4  Utah  153  ;  U.  S.  v.  Peay,  5  Utah 
265. 

Terms  "Cohabit,"  "Cohabitation,"  Consid- 
ered.— "  In  the  spirit  of  this  interpretation,  a 
man  cohabits  with  more  than  one  woman,  in  the 
sense  of  sections  3,  5  and  8  of  the  Act,  when, 
holding  out  to  the  world  two  women  as 
his  wives,  by  his  language  or  conduct,  or 
both,  he  lives  in  the  house  with  them,  and 
eats  at  the  table  of  each  a  portion  of  his 
time,  although  he  may  not  occupy  the  same 
bed  or  sleep  in  the  same  room  with  either  of 
them,  or  actually  have  sexual  intercourse  with 
either  of  them.  He  holds  two  women  out  to 
the  world  as  his  wives,  by  his  conduct,  when, 
being  the  recognized  and  reputed  husband  of 
each,  so  understood  to  be  by  the  two  wives, 
and  by  the  son  of  one  of  them,  and  by  the  son 
of  a  third  reputed  wife,  he  maintains  the  two 
wives  and  the  children  of  each,  all  in  the  same 
house  with  himself,  and  regularly  eats  at  the 
table  of  each,  and  acts  as  the  head  of  the  two 
families.  This  meaningof  the  phrase  '  cohabit 
with  more  than  one  woman,'  in  the  statute,  is 
in  consonance  with  a  recognized  definition  of 
the  word  '  cohabit.'  In  Webster  '  cohabit '  is 
defined  thus:  '  1.  To  dwell  with;  to  inhabit 
or  reside  in  company,  or  in  the  same  place  or 
country.  2.  To  dwell  or  live  together  as  hus- 
band and  wife.'  In  Worcester  it  is  defined 
thus:  '  1.  To  dwell  with  another  in  the  same 
place.  2.  To  live  together  as  husband  and  wife.' 
The  word  is  never  used  in  its  first  meaning 
in  a  criminal  statute;  and  its  second  meaning 


is  that  to  which  its  use  in  this  statute  has  re- 
lation. The  context  in  which  it  is  found,  and 
the  manifest  evils  which  gave  rise  to  the  spe- 
cial enactments  in  regard  to  'cohabitation,' 
require  that  the  word  should  have  the  mean- 
ing which  we  have  assigned  to  it.  Bigamy 
and  polygamy  might  fail  of  proof,  for  want  of 
direct  evidence  of  any  marriage,  but  cohabi- 
tation with  more  than  one  woman,  in  the 
sense  proved  in  this  case,  was  susceptible  of 
the  proof  here  given ;  and  it  was  such  offense 
as  was  here  proved  that  section  3  of  the  Act  was 
intended  to  reach — the  exhibition  of  all  the  in- 
dicia of  a  marriage,  a  household  and  a  family 
twice  repeated.  However,  in  some  divorce 
cases,  and  in  reference  to  a  question  of  the  con- 
donation of  adultery,  the  word  '  cohabit '  may 
have  been  used  in  the  limited  sense  of  sexual 
intercourse,  or  however  its  meaning  may  have 
been  so  limited  by  its  context  in  other  statutes, 
it  has  no  such  meaning  in  the  statute  before 
us."    Cannon  v.  U.  S.,  116  U.  S.  55. 

"The  term  'cohabitation'  in  the  statute 
means,  in  general  terms,  the  dwelling  or  liv- 
ing together  as  man  and  wife.  It  does  not 
necessarily  mean  to  live  in  the  same  house — 
the  word  'house'  is  not  used  in  the  definition 
of  it.  The  man  and  the  woman  may  dwell 
or  live  together  in  an  open  field,  or  on  a  rail- 
road train,  or  in  the  same  house.  They  are  to 
be  conveniently  situated  as  to  each  other,  and 
to  act  in  regard  to  each  other  in  such  manner 
as  to  lead  the  world  to  believe  that  the  big- 
amous relationship  exists  between  them.  In 
these  polygamic  relations  there  never  is,  and 
cannot  be,  that  intimate  association  and  ha- 
bitual attention  given  by  the  man  to  the  vari- 
ous women,  as  exist  between  a  husband  and 
his  wife  in  the  monogamic  state.  Conse- 
quently, in  the  very  nature  of  things,  the  proof 
of  cohabitation  cannot  be  made  as  clear  as  in 
the  case  of  a  monogamic  marriage,  simply 
because  the  facts  of  which  proof  is  to  be  made 
do  not  as  abundantly  exist."  U.  S.  v.  Snow, 
4  Utah  295. 

6.  No  Marriage  need  be  Proved. — U.  S.  v. 
Snow,  4  Utah  295;  U.  S.  v.  Smith,  5  Utah 
232;  U.  S.  v.  Harris,  5  Utah  436. 

7.  Sexual  Intercourse  need  Not  be  Proved. — 
Cannon  v.  U.  S.,  116  U.  S.  55  ;  U.  S.  v.  Mus- 
ser, 4  Utah  153;  U.  S.  *.  Smith,  5  Utah  232; 
U.  S.  v.  Harris,  5  Utah  436;  U.S.  V.  Clark, 
6  Utah  120. 
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Desertion  of  Legal  Wife. — Deserting  the  legal  wife  and  cohabiting  exclusively 
with  another  woman  will  constitute  the  crime.1  For  there  is  a  conclusive 
presumption  of  cohabitation  with  the  lawful  wife.2 

A  Continuous  Offense. — The  offense  is  a  continuous  one,  and  therefore  cannot 
be  segregated  into  different  offenses.  But  the  defendant  may  be  prosecuted 
again  if  the  unlawful  cohabitation  continues  after  the  first  indictment  was 
found.3 

Evidence. — Evidence  of  the  conduct  and  relation  of  the  man  with  the  woman 
with  whom  he  was  unlawfully  cohabiting,  prior  to  the  time  laid  in  the  indict- 
ment, is  admissible.4 

Sufficiency  of  Evidence. — As  to  what  evidence  is  sufficient  to  convict  of  this 
offense,  see  the  cases  cited  below.5 

BIJOU. — The  term  "  bijou  "  is  defined  to  be  a  little  work  of  ornament,  valu- 
able for  its  workmanship  or  by  its  material.6 

BILAN. — A  term  used  in  Louisiana,  derived  from  the  French.  A  book  in 
which  bankers,  merchants,  and  traders  write  a  statement  of  all  they  owe  and 
all  that  is  due  them;  a  balance  sheet.7 

BILATERAL.  (See  also  the  title  CONTRACTS.) — A  bilateral  contract  is  one 
executory  on  both  sides;  as,  for  example,  a  sale. 

A  unilateral  contract  is  a  contract  where  the  party  to  whom  the  principal 
promise  is  made  makes  no  express  undertaking  on  his  part,  his  obligations 
being  determined  by  implication  of  law;  as,  for  instance,  a  guaranty.8 

BILGED. — The  word  "bilged  "  imports  in  common  usage,  as  well  as  in  the 
opinion  of  lexicographers,  that  state  of  a  ship  in  which  water  is  freely 
admitted  through  holes  and  breaches  made  in  the  planking  of  the  bottom, 
occasioned  by  injuries,  whether  the  ship's  timbers  are  broken  or  not.9 

BILL.  (See  also  the  title  ACCOUNTS,  vol.  I,  p.  433.) — A  bill  is  a  formal 
statement  of  particular  things,  in  writing. 

A  bill  is  a  writing  conveying  an  account  of  charges  and  particulars  of 
indebtedness  from  the  creditor  to  his  debtor.10 

A  bill  is  a  common  engagement  for  money,  given  by  one  man  to  another; 
being  sometimes  with  a  penalty,  called  a  penal  bill,  and  sometimes  without  a 
penalty,  then  called  a  single  bill,  though  the  latter  is  most  frequently  used. 
By  a  bill  is  ordinarily  understood  a  single  bond,  without  a  condition.11 

1.  Deserting   Lawful   Wife    and    Cohabiting  8.  Anderson's  L.  Diet, 

-with  Another. — U.  S.  v.  Clark,  6  Utah  120.  9.  Peele  v.  Merchants  Ins.  Co.,  3  Mason 

2   Cohabitation  with  Lawful  Wife  la  Presumed.  (U.  S.)  39.    That  was  a  case  of  abandonment 

— U.  S.  v .  Clark,  6  Utah  120,  overruling  U.  in  marine  insurance,  the  ship  having  been 

S.  v .  Snow,  4  Utah  295,  and  U.  S.  v.  Smith,  represented    to   the   underwriters   as  being 

5  Utah  273,  and  U.  S.  v.  Harris,  5  Utah  436,  Mtyrd  at  the  time  of  abandonment,  they  con- 

and  U.  S.  v.  Clark,  5  Utah  226.  tending  upon  trial  that  she  was  not  biltjrri. 

3.  Offense  Is  a  Continuous  One. — In  re  Snow,  See  the  titles  Aiiandonment  and  Total 
120  U.  S.  274,  overruling  U.  S.  v.  Snow,  4  Loss  (in  Marine  Insurance),  vol.  1,  p.  4 ; 
Utah  295,  and  U.  S.  v.  Eldredge,  5  Utah  161.  Marine  Insurance. 

4.  Evidence  of  Prior  Relation  — U.  S.  v.  Mus-  10.  State  v.  Murphy,  46  La.  Ann.  419.  Bui 
ser,  4  Utah  153;  U.  S.  v.  Smith,  5  Utah  232;  in  that  case  it  was  held  that  bill,  as  used  in 
U.  S.  v.  Peay,  5  Utah  265.  a  statute  against  forgery,  had  not  this  mean- 

8   Sufficiency  of  Evidence. — U.  S.  v.  Higger-  Ing,  but  was  equivalent  to  a  bill  of  exchange, 

son,  46  Fed.  Rep.  750;  U.  S.  v.  Smith,  5  Utah  the  context  plainly  showing  that  this  was  the 

332;  U.  S.  v.  Peay,  5  Utah  265.  intention  of  the  legislature. 

6.  Com.  v.  Stephens,  14  Pick.  (Mass.)  373.  Hotel  BUI. — See  Hotel. 

In  that  case  the  question  was  what  constituted  Invoice  and  Bill  Rendered. — "An  'invoice' 

jewelry  within  a  statute  providing  for  the  of  goods  is  merely  another  term  for  'bill 

licensing  of  hawkers  or  peddlers.    The  court,  rendered.'  *»*  It  means  only  that  the  mer- 

by  Shaw,  C.  J.,  said  that  the  term  "jewelry"  chant  had  rendered  to  his  customer,  before 

was  not  found  in  any  English  dictionary,  and  suit,  an  itemized  statement  of  the  account 

is  probably  an    Americanism,  and  that   (he  against  him."     Pipes  v.  Norton,  47  Miss.  76. 

French  term  IHjnu  seems  to  be  analogous  See  also  the  title  Accounts,  vol.  1,  p.  433, 

to  it.  11.  Tracy  v.  Talmage,  18  Harb.  (N.  YT) 462. 

7  Dauphin  t\  Soulic.3  Martin  N.S.(La.)  446.  By  bill   is   ordinarily   meant  n  single  bill. 
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The  term    bill "  is  frequently  used  as  synonymous  with  "  bill  of  exchange."1 

Common  Law. — At  common  law  a  bill  was  one  of  the  ancient  modes  of 
commencing  an  action.2 

Criminal  Law. — A  bill  is  a  written  accusation  of  one  or  more  persons,  of  a 
crime  or  misdemeanor,  lawfully  presented  to  a  grand  jury.3 

In  Equity. — The  term  "  bill "  alone  is  frequently  used  as  the  equivalent  of  a 
bill  in  equity.* 

In  Legislation. — A  bill  is  a  draft  or  form  of  an  act  presented  to  the  legislature, 
but  not  yet  enacted.  After  a  bill  is  enacted  the  proper  term  for  it  is  "act" 
or  "  statute."5 


Stodder  v.  Cardwell,  20  Ala.  225.  See  also  the 
title  Bonds,  post,  p.  618 ;  and  see  Bill  Obliga- 
tory, post,  p.  56. 

Single  Bill  —  Forgery.  (See  also  the  title 
Forgery.) — An  order  as  follows:  "Mr. 
McD.,  let  A  have  to  the  amount  of  five  dollars 
in  goods,  and  I  will  settle  with  you  next  week. 
Violet  Pond,"  if  genuine,  would  be  an  instru- 
ment which  would  create  a  pecuniary  demand  ; 
but  it  is  not  an  order  for  the  delivery  of  goods, 
or  bond,  bUl  single,  or  receipt  of  any  charac- 
ter, within  the  meaning  of  a  statute  against  for- 
gery.   Horton  v.  State,  53  Ala.  489. 

1.  See  Munger  v.  Shannon,  61  N.  Y.  255; 
State  v.  Murphy,  46  La.  Ann.  419;  Schmittler 
v.  Simon,  101  N.  Y.  560;  Westminster  Bank 
v.  Wheaton,  4  R.  I.  33.  See  also  the  title 
Bills  of  Exchange  and  Promissory 
Notes,  post,  p.  65. 

Bank  Bill. — The  terms  "bank  bill"  and  "bank- 
note" are  synonymous.  Thus,  in  State  v.  Wil- 
kins,  17  Vt.  156,  it  is  said  :  "Banknote,  bank 
bill,  and  promissory  note  issued  by  the  direct- 
ors of  a  bank  incorporated  by  and  under  the 
legislature  of  this  state,  mean  the  same  thing. 
The  expression  '  bank  bill  or  promissory  note,' 
in  the  statute,  is  an  evident  tautology;  and 
had  the  term  '  or  banknote  '  been  also  added, 
it  would  none  the  less  have  been  a  tautology. 
See  Brown  v.  Com.,  8  Mass.  59,  and  also  Com. 
u.  Carey,  2  Pick.  (Mass.)  47."  See  also  the 
title  Banknotes,  vol.  3,  p.  771. 

2.  Bill  In  the  Sense  of  Bill  In  Debt.  (See  also 
Encyc.  of  Pleading  and  Practice,  title 
Debt.)  — A  statute  provided  for  the  recovery 
of  a  penalty  by  a  bill,  plaint,  or  information. 
The  court,  in  construing  the  word  bill  as  used 
in  this  statute,  said:  "With  respect  to  the 
term  bill,  that  term  in  law  language  (as  here 
used)  distinctly  indicates  an  action  by  bill  of 
Middlesex  in  the  Court  of  King's  Bench. 
This  bill  of  Middlesex  was  equally  applicable 
to  actions  of  debt,  assumpsit,  etc.,  but  as  the 
action  of  debt  is,  as  has  been  shown,  the  most 
approved  action  for  a  penalty,  where  another 
is  not  pointed  out,  so  the  word  bill  here  would 
be  construed  to  mean  bill  in  debt,  or,  in  other 
words,  an  action  of  debt  in  the  King's  Bench. 
Now  if,  in  an  English  statute,  debt  in  the 
Court  of  King's  Bench  would  be  understood 
by  the  word  bill,  how  are  we  to  understand  it 
here?  Are  we  to  reject  it  entirely,  or  are  we 
not  rather  to  interpret  it  to  mean  debt  in  our 
courts  of  record?  It  is  very  well  known  that 
in  our  proceedings  we  have  rather  followed 
the  forms  of  the  King's  Bench  than  those  of 


the  Common  Pleas ;  and  hence  it  is  that  in 
our  courts,  as  well  as  in  our  legislature,  we 
often  use  phrases  which  belong  to  the  former 
rather  than  to  the  latter.  This  very  word 
bill  —  though  we  have  no  bill  of  Middlesex  — 
is  used  in  the  same  way  in  our  entries  as  in  the 
King's  Bench.  Thus  when  judgment  is  en- 
tered for  the  defendant,  the  entry  is  that  the 
plaintiff  take  nothing  by  his  bill,  but  for  his 
false  clamor  to  be  in  mercy,  etc.  The  entry 
in  the  Common  Pleas  would  be  that  the 
plaintiff  take  nothing  by  his  writ.  *  *  * 
We  must  take  it  that  as  the  word  bill  meant 
debt  in  the  English  statute,  it  must  have  been 
designed  to  mean  the  same  in  ours."  Sims  v. 
Alderson,  8  Leigh  (Va.)  484. 

3.  Arapahoe  County  v.  Graham,  4  Colo. 
202.  In  this  case  it  was  held  that  until  the 
bill  was  indorsed  "a  true  bill "  by  the  fore- 
man of  a  grand  jury,  and  signed  and  presented, 
it  was  not  an  indictment.  See  also  Encyc. 
of  Pleading  and  Practice,  titles  Grand 
Jury;  Indictment. 

Bill  Distinguished  from  Bill  of  Dadictment. — A 
statute  prescribed  that  a  penalty  might  be  re- 
covered by  bill,  plaint,  or  information.  The 
court,  in  construing  this,  said:  "The  mode 
prescribed  for  the  recovery  of  the  penalty  for 
the  offense  of  keeping  a  billiard  table  without 
license,  is  'by  bill,  plaint,  or  information.' 
Indictment  is  not  mentioned,  and  cannot  be 
understood  as  intended,  unless  the  word  bill 
can  be  construed  to  mean  bill  of  indictment, 
which  we  are  of  opinion  cannot  be  done ;  and 
therefore  the  mode  of  proceeding  used  in 
this  case  cannot  be  held  good."  State  v. 
Mathews,  2  Brev.  (S.  Car.)  83. 

4.  See  Bill  in  Eojjity,  post,  p.  55. 

5.  Southwark  Bank  v.  Com.,  26  Pa.  St.  446. 
See  Act,  vol.  1,  p.  575.  See  also  Law,  and 
the  title  Statutes. 

A  bill  is  a  form  or  draft  of  a  law  presented 
to  the  legislature,  but  not  yet  enacted ;  a 
proposed  or  projected  law.  May  v.  Rice,  91 
Ind.  549. 

Bill  in  the  Sense  of  Law  or  Act. — The  term  bill 
is  ordinarily  used  as  synonymous  with  the 
words  "  law"  or  "act ;  "  thus,  where  a  statute 
provided  that  no  local  or  private  bill  should 
embrace  more  than  one  subject,  it  was  held 
that  bill  was  used  in  the  sense  of  law  or  act. 
Durkee  v.  Janesville,  26  Wis.  703.  See  also 
Act,  vol.  1,  p.  575.  And  see  the  title 
Statutes. 

Local,  General,  Private,  Public,  etc.,  Bills.  — 

See  the  title  Statutes. 
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For  other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject,  sec  the 
following  titles :    ACCOMMODATION  PAPER,  vol.  i,  p.  334  ;  ADMISSIONS, 
vol.  1,  p.  690  ;  AGENCY,  vol.  1,  p.  930  ;  BANKNOTES,  vol.  3,  p.  771  ;  BILLS 
OF  EXCHANGE  AND  PROMISSORY  NOTES,  p.  65,  post;  BROKERS. 


I.  Definition. — Bill  and  note  brokers  are  brokers  who  negotiate  the  pur- 
chase and  sale  of  bills  of  exchange  and  promissory  notes. 

Exchange  Brokers  are  those  who  negotiate  bills  of  exchange,  foreign  or 
domestic.1 

II.  Rights  and  Liabilities —where  Principal  Disclosed. — A  bill  and  note  broker 
who  acts  within  the  scope  of  his  authority,  and  discloses  not  only  his  agency 
but  the  name  of  the  principal  for  whom  he  is  acting,  incurs  no  personal 
liability.2 

Undisclosed  Principal — Genuineness  of  Paper  —  Implied  "Warranty. —  But  where  the 
broker  sells  negotiable  paper  and  does  not  disclose  the  name  of  his  principal, 
he  impliedly  warrants  its  genuineness;  and  if  it  turns  out  that  the  names  of 
the  parties  are  forged  and  the  paper  is  worthless,  he  is  liable  to  the  vendee.3 


1.  Anderson's  Law  Diet.,  title  Brokers; 
Bouvier's  Law  Diet.,  title  Brokers. 

"It  is  sometimes  part  of  the  business  of  ex- 
change brokers  to  buy  and  sell  uncurrent  bank- 
notes, and  gold  and  silver  coins,  as  well  as 
drafts  and  checks  drawn  or  payable  in  other 
cities;  although,  as  they  do  this  at  their  own 
risk  and  for  their  own  profit,  it  is  difficult  to 
see  the  reason  for  calling  them  brokers.  The 
term  is  often  thus  erroneously  applied  to  all 
persons  doing  a  money  business."  Bouvier's 
Law  Diet.,  title  Brokers. 

2.  Principal  Disclosed. —  Lyons  v.  Miller,  6 
Gratt.  (Va.)  427,  52  Am.  Dec.  129.  See 
Fisher  v.  Rieman,  12  Md.  497. 

In  Worthin^ton  v.  Cowles,  112  Mass.  30,  it 
was  held  that  to  relieve  an  agent  from  liabil- 
ity upon  an  implied  warranty  of  the  genuine- 
ness of  a  promissory  note  sold  by  him,  which 
turns  out  to  be  forged,  the  transaction  must 
have  been  such  that  the  purchaser  understood, 
or  outfit  as  a  reasonable  man  to  have  under- 
stood, that  he  was  dealing  with  the  principal. 
Morrison  v.  Currie,  4  Duer  (N.  Y.)  79. 

3.  Undisclosed  Principal  -  Gurney  v,  Worn- 
ersley,  2K  En«.  L.  &  Eq.  256;  Gompertz  v. 
Bartlett,  24  Eng.  L.  &  Eq.  156;  Smith  7'. 
McNair,  19  Kan.  -5^0,  27  Am.  Rep.  117;  Par- 
lange  v.  Faures,  14  La.  Ann.  448;  Sen-  v, 
Faures,  15  La.  Ann.  1H9;  Merrlam  t.  Wol- 
cott,  3  Allen   (Mass.)   259,  80  Am.  Dec. 


69;  Worthington  v.  Cowles,  112  Mass.  30; 
Thompson  7'.  McCullough,  31  Mo.  224,  77 
Am.  Dec.  644;  Morrison  v.  Currie,  4  Duer 
(N.  Y.)  79;  Aldrich  v.  Jackson,  5  R.  I.  218. 
See  also  MeCay  v.  Barber,  37  Ga.  423 ;  Bell  v. 
CafTerty,  21  Ind.  411;  Snyder  v.  Reno,  38 
Iowa  329;  Challiss  v.  McCrum,  22  Kan.  157, 
31  Am.  Rep.  181  ;  Delaware  Bank  v.  Jarvis, 
20  N.  Y.  226;  Dumont  7-.  Williamson,  18 
Ohio  St.  515,  98  Am.  Dec.  186;  Ritchie  v. 
Summers,  3  Ycatcs  (Pa.)  531  ;  Thrall  7'.  New- 
ell, 19  Vt.  202,  47  Am.  Dec.  682.  Compare 
Fisher  v.  Rieman,  12  Md.497.  See  generally 
the  titles  Agency,  vol.  1,  p. 930;  Bills  of  Ex- 
changk  and  Promissory  Notks,  post,  p.  65. 

In  Terry  7'.  Bissell,  26  Conn.  23,  the  de- 
fendants, who  were  private  bankers  and  en- 
gaged in  buying  and  selling  notes,  sold  the 
plaintiff  a  note  not  then  due,  purporting  to  be 
signed  by  A  and  indorsed  by  B.  The  signa- 
ture of  A  was  genuine,  but  the  indorsement 
of  15  a  forgery.  There  was  no  express  war- 
ranty of  (he  genuineness  of  the  indorsement, 
ami  neither  party  had  any  suspicion  that  it 
was  forged.  After  the  note  had  been  pro- 
tested for  nonpayment  the  plaintiff  discovered 
the  fact  of  the  forgery,  and  immediately  of- 
fered to  return  the  note  to  the  defendants  and 
demanded  the  money  paid  for  it.  The  de- 
fendants refusing  both  to  receive  the  note  and 
to  refund  the  money,  the  plaintiff  brought  an 
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Payment  of  Proceeds  to  Prinoipal. — And  this  is  the  case,  although  the  broker  has 
paid  the  money  to  his  principal,  and  although  the  note  was  sold  for  a  sum 
less  than  its  face.1 

Solvency  of  Parties. — But  where  the  broker  does  not  indorse  or  otherwise 
assure  the  payment  of  the  paper,  he  does  not  warrant  the  solvency  of  the 
parties  to  it.2 

Notice  to  Broker  Notice  to  Principal. — Notice  to  a  broker,  while  actually  engaged 
in  attempting  to  sell  the  note,  of  the  failure  of  the  drawer,  is  equivalent  to 
notice  to  the  vendor.3 

Representations  of  the  Broker. — The  seller  of  a  note  is  bound  by  the  representa- 
tions of  his  broker  to  whom  he  gives  it  for  sale,  unless  he  limits  his  authority.4 


action  of  assumpsit  for  money  had  and  re- 
ceived ;  and  it  was  held  that  he  was  entitled 
to  recover. 

In  Aldrich  v.  Jackson,  5  R.  I.  218,  Ames, 
C.  J.,  in  delivering  the  opinion  of  the  court, 
said  :  "  It  is  too  well  settled  at  this  day  to  ad- 
mit of  discussion,  that  the  vendor  of  a  note  or 
bill,  by  the  mere  act  of  sale,  impliedly  war- 
rants the  genuineness  of  the  signatures  of 
the  previous  parties  to  it;  although  he  does 
not  thereby,  when  he  does  not  indorse  or 
otherwise  assure  payment  of  the  same,  war- 
rant their  solvency.  If  the  signatures,  or 
either  of  them,  be  forged,  what  he  sells  is  not 
what  upon  its  face  it  purports,  and  what  there- 
fore he  affirms  and  thus  warrants  it,  to  be; 
and  he  is  liable  to  the  vendee  for  what  he  has 
received  from  him  for  it,  on  the  ground  of 
failure  of  consideration." 

In  Baxter  v.  Duren,  29  Me.  434,  50  Am. 
Dec.  602,  it  was  held  that  one  who  sells  and 
transfers  a  promissory  note  by  delivery,  upon 
which  the  names  of  indorsers  have  been 
forged,  is  not  liable  upon  an  implied  warranty 
of  its  genuineness,  where  he  sells  it  as  prop- 
erty and  not  in  payment  of  a  debt  pre- 
viously existing  or  then  created,  and  does  not 
know  of  the  forgery.  The  same  doctrine  was 
held  in  Ellis  v.  Wild,  6  Mass.  321,  where  the 
same  distinction  was  made  between  the  sale 
of  the  note  and  its  transfer  in  payment  of  a 
debt.  But  this  distinction  is  no  longer  main- 
tained in  either  of  these  jurisdictions.  The 
case  of  Hussey  v.  Sibley,  66  Me.  192,  22 
Am.  Rep.  557,  virtually  overrules  Baxter  v. 
Duren,  29  Me.  434,  50  Am.  Dec.  602;  and  that 
of  Merriam  v.  Wolcott,  3  Allen  (Mass.)  258, 
80  Am.  Dec.  69,  overrules  Ellis  v.  Wild,  6 
Mass.  321.  See  Dumont  v.  Williamson,  18 
Ohio  St.  516,  98  Am.  Dec.  186;  Cabot  Bank 
v.  Morton,  4  Gray  (Mass.)  156;  Lobdell 
v.  Baker,  1  Met.  (Mass.)  193,  35  Am.  Dec. 
358. 

Incompetent  as  Witness  for  Vendee. — In  Swan- 
zey  v.  Parker,  50  Pa.  St.  441,  88  Am.  Dec.  549, 
it  was  held  that  a  person  who  sells  a  note  or 
bill  of  exchange  without  indorsement,  there- 
by warrants  it  to  be  what  it  purports  to  be, 
and  to  be  neither  forged  nor  fictitious,  and 
the  refusal  to  indorse  does  not  release  him 
from  this  responsibility.  He  is  therefore  in- 
competent as  a  witness  for  his  vendee.  Shav- 
er v.  Ehle,  16  Johns.  (N.  Y.)  201 ;  Herrick  v. 
Whitney,  15  Johns.  (N.  Y.)  240. 

1.  Money  Paid  to  Principal. — A  broker  is  not 
released  from  his  liability  by  the  fact  that 


he  had  paid  over  the  money  to  his  principal 
before  it  was  demanded  by  the  vendor,  where 
there  was  no  unreasonable  delay  in  giving 
him  notice  of  the  forgery  after  it  was  dis- 
covered. Merriam  v.  Wolcott,  3  Allen 
(Mass.)  258,  80  Am.  Dec.  69.  See  also  Canal 
Bank  v.  Albany  Bank,  1  Hill  (N.  Y.)  287; 
Fuller  v.  Smith,  R.  &  M.  49,  21  E.  C.  L.  379. 
But  compare  Morrison  v.  Currie,  4  Duer  (N. 
Y.)79- 

2.  Solvency  of  Parties. — Aldrich  v.  Jackson, 

5  R.  I.  218. 

3.  Failure  of  Drawer  — Notice.  —  In  Brown  v. 
Montgomery,  20  N.  Y.  287,  75  Am.  Dec.  404, 
the  plaintiffs  sued  to  recover  the  amount  of  a 
note  made  April  nth  by  the  defendants,  pay- 
able presently.  On  the  trial  it  appeared  in 
evidence  that  at  the  date  of  the  note  the  plain- 
tiffs were  the  holders  of  a  check  drawn  by  A. 

6  Co.  on  the  bank  of  B.,  payable  to  the  order 
of  and  indorsed  by  A.  On  April  nth,  the  plain- 
tiffs employed  a  bill  broker,  who  sold  a  check 
to  the  defendants  for  two  hundred  and  ninety- 
seven  dollars,  for  which  he  received  the  note 
sued  on.  The  drawer  and.indorser  of  the 
check  failed  on  the  same  day.  The  broker 
testified  that  the  check  was  handed  to  him  by 
the  plaintiffs  in  the  afternoon,  and  that  before 
selling  it  to  the  defendants  he  offered  it  to  C, 
who  declined  to  purchase  it,  and  said  he  had 
one  drawn  and  indorsed  by  the  same  parties 
which  had  that  day  been  protested  for  non- 
payment, and  he  showed  the  protested  check 
to  the  witness.  The  court  charged  the  jury 
that  it  was  the  duty  of  the  bill  broker  to  com- 
municate to  the  defendants  what  he  had  heard 
C.  say  about  the  protest  of  that  check,  without 
regard  to  what  he  might  have  thought  about 
the  solvency  of  the  drawer,  and  if  he  did  not 
do  so,  and  they  were  really  insolvent,  the 
plaintiffs  could  not  recover  on  the  note.  And 
this  instruction  was  held  correct.  See  the  title 
Agency,  vol.  1,  p.  1144. 

4.  Representations  of  Broker. —  Frevall  v. 
Fitch,  5  Whart.  (Pa.)  325,  34  Am.  Dec.  558. 

In  Ahern  v.  Goodspeed,  72  N.  Y.  108,  A., 
being  indebted  to  B.  &  Co.,  note  brokers, 
placed  in  their  hands  his  promissory  note  to 
be  sold  at  a  discount  of  twelve  per  cent.,  and 
the  proceeds  applied  on  his  account.  G.  pur- 
chased the  notes  of  B.  &  Co.  at  the  discount 
stated,  upon  the  representation  of  B.  &  Co. 
that  they  were  first-class  business  paper.  In 
an  action,  among  other  things,  to  compel  the 
cancellation  of  the  notes  as  usurious,  it  was 
held  that  B.  &  Co.  were  the  agents  of  A.  in 
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And  evidence  of  declarations  and  representations  by  the  broker  concerning 
the  character  of  the  notes  and  the  parties  thereto  at  the  time  of  the  sale  of 
the  notes  is  admissible.1 

Disclosure  by  Broker  as  to  Character  of  Note. — A  bill  broker  who  sells  a  bill  pur- 
chased by  him,  and  known  by  him  to  have  been  drawn  for  the  accommoda- 
tion of  the  acceptor,  and  as  a  means  of  borrowing  money  by  the  latter,  is  not 
bound,  in  the  absence  of  any  inquiry  on  the  part  of  the  vendee,  and  where 
the  means  of  information  are  open  to  the  vendee,  to  disclose  at  the  time 
of  the  sale  the  circumstances  under  which  the  paper  was  made.* 

Mutual  Mistake  of  Fact — Eescission — Agency. — Where  a  note  is  delivered  by  one 
broker  to  another  broker,  to  be  sold,  and  the  latter  sells  it  and  pays  over  the 
proceeds,  all  parties  believing  at  the  time  that  the  drawer  is  solvent,  while  in 
fact  he  is  insolvent,  and  the  purchaser  on  ascertaining  that  fact  immediately 
calls  upon  the  agent  and  demands  and  receives  back  the  consideration  paid, 
and  delivers  up  the  note,  the  principal  must  refund  to  the  agent  the  amount 
received.3 

Caveat  Emptor — Banknotes  of  Other  States. — The  doctrine  of  caveat  emptor  does 
not  apply  as  between  brokers  dealing  in  banknotes  of  other  states.  The 
parties  being  equally  innocent  in  such  a  transaction,  having  equal  means  of 
knowledge,  and  the  usage  being  that  the  purchaser  may  rely  upon  the  skill 
of  the  vendor  in  detecting  counterfeits,  the  former  may  recover  from  the 
latter  the  sum  paid  him  for  such  paper  if  proved  to  be  forged.4 

Laches. — But  the  purchaser  may  lose  his  right  of  recovery  by  laches.5 
Notes  Pledged  by  Broker — Sale  without  Notice. — Where  a  note,  Left  by  the  owner 
with  a  broker  to  be  sold,  is  pledged  by  the  broker  for  a  loan  to  himself,  and 


making  the  sale,  and  that  he  was  bound  by 
their  representations,  and  so  was  estopped 
from  setting  up  usury.  See  the  title  Agency, 
vol.  i,  p.  985. 

1.  Declarations  Concerning  Character  of  Notes. 
— Lobdell  v.  Baker,  1  Met.  (Mass.)  193,  35 
Am.  Dec.  358.  1  See  the  title  Admissions, 
vol.  1,  p.  690. 

2.  Disclosure  by  Broker — Circumstances  under 
which  Paper  Made. — In  People's  Bank  v.  Bo- 
gart,  81  N.  Y.  101,  37  Am.  Rep.  481,  A.  &  Co., 
a  bank  and  commission  firm,  accepted  drafts 
drawn  upon  the  firm  by  B.,  a  clerk  in  their 
employ,  which  were  purchased  by  the  defend- 
ants who  were  note  brokers.  B.  "had  no  funds 
on  deposit,  and  the  said  firm  was  not  indebted 
to  him.  The  defendants  knew  that  the  drafts 
were  not  drawn  against  funds,  but  were  issued 
by  A.  &  Co.  as  a  means  of  borrowing  money. 
The  plaintiff  had  no  such  knowledge.  The 
defendants  had  been  accustomed  for  several 
years  to  purchase  similar  acceptances,  and  to 
sell  them  in  the  market,  and  the  plaintiff  had 
purchased  large  amounts  of  them  from  the 
defendants  and  other  brokers.  In  pursuance 
of  their  custom  the  defendants,  immediately 
after  said  purchase,  sent  a  written  notice  to 
the  plaintiff  that  they  had  for  sale  accept- 
ances of  A.  &  Co.,  and  the  plaintiff  purchased 
a  portion  of  the  paper.  The  defendants  made 
no  express  representation  of  any  kind  as  to 
the  paper,  and  no  inquiry  was  made  by  the 
plaintiff  ns  to  its  origin,  character,  or  consid- 
eration. A.  &  Co.  failed  a  few  days  after- 
wards, and  it  was  held  that  an  action  to 
recover  back  the  moneys  for  the  acceptances, 
on  the  ground  of  fraud  on  the  part  of  the  de- 
fendants in  concealing  their  knowledge  of 


the  origin  and  consideration  of  the  paper,  was 
not  maintainable.  See  the  title  Accommoda- 
tion Paper,  vol.  1,  p.  334. 

Unauthorized  Indorsement  —  Notice.  —  In 
Moorehead  v.  Gilmore,  77  Pa.  St.  118,  18 
Am.  Rep.  435,  where  A.,  a  partner  of  M. 
&  Co.,  drew  a  note  in  favor  of  W.  &  Co. 
of  which  firm  also  he  was  a  member,  and  after 
it  was  indorsed  by  the  payees  he  indorsed 
the  name  of  M.  &  Co.,  and  the  note  was 
sold  to  the  plaintiff  by  a  known  bill  broker, 
it  was  held  :  1.  That  these  circumstances  were 
not  notice  to  the  plaintiff  that  the  indorsement 
was  without  authority;  2.  That  if  the  note 
had  been  offered  by  W.  &  Co.,  this  circum- 
stance would  have  been  notice  that  M.  & 
Co.  were  merely  accommodation  indorsers, 
and  sufficient  to  put  the  plaintiff  on  inquiry;  3. 
That  the  broker  was  the  agent  of  W.  &  Co. 
to  sell,  and  not  of  the  plaintiff  to  buy.  The 
plaintiff  was  not  bound  to  inquire  by  whom 
he  was  employed,  nor  would  the  broker,  if 
asked,  be  bound  to  inform  him. 

3.  Stewart  v.  Orvis,  47  How.  Pr.  (N.  Y. 
Super.  Ct.)  518. 

4  Caveat  Emptor — Banknotes  of  Other  States. 
— Buck  v.  Doyle,  4  Gill  (Md.)  478,  45  Am. 
Dec.  176.  See  the  title  Banknotes,  vol.  3, 
P-  77' 

B  Laches  — But  where  the  purchaser  has 
parted  with  such  paper  bona  Jidc,  and  for 
value,  and  knows  nothing  of  the  forgery,  he 
is  not  guilty  of  laches  if,  on  claim  being  made 
of  him,  he  refunds  to  his  vendee,  and  there- 
upon tenders  the  forged  paper  to  his  vendor 
and  requires  him  to  refund.  Buck  v.  Doyle, 
4  Gill  (Md.)  478,  45  Am.  Dec.  478.  See  the 
title  Laches. 
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Definition!. 


on  default  of  payment  is  sold  by  the  pledgee  for  much  less  than  its  face, 
without  notice,  the  owner,  after  tendering  the  advance  made  by  the  pledgee, 
is  entitled  to  recover  from  him  the  difference  between  that  sum  and  the  face 
of  the  note.1 

Authority  to  Receive  Purchase  Money. — As  a  general  rule,  unaffected  by  usage, 
where  a  bill  of  exchange  is  bought  through  a  broker,  to  be  paid  for  on  delivery, 
and  the  seller  gives  the  bill  to  the  broker  for  delivery  to  the  buyer,  without 
any  communication  with  or  notice  to  the  buyer  requiring  payment  of  the 
purchase  money  to  the  seller  himself,  and  without  taking  any  precaution 
against  payment  to  the  broker  on  delivery  of  the  bill  by  him  to  the  buyer, 
the  law  implies  an  authority  in  the  broker  to  receive  the  purchase  money 
from  the  buyer  on  delivery,  and  will  protect  the  buyer  in  making  such  pay- 
ment to  the  broker.* 

BILLA  VERA.  (See  also  Encyc.  of  Pleading  and  Practice,  titles 
Grand  Jury;  Indictment.) — Billa  vera  is  an  indorsement  which  the 
grand  jury  used  to  make  upon  the  indictment  sent  up  to  them.  The 
English  equivalent  is  now  used,  viz.,  a  true  bill.3 

BILL  DE  BENE  ESSE. — See  Bill  to  Take  Testimony  de  Bene  Esse. 

BILLIARDS.  (See  also  the  titles  GAMING;' MUNICIPAL  CORPORATIONS; 
ORDINANCES.) — There  have  been  a  number  of  statutes  prescribing  regula- 
tions for  public  billiard  tables.  In  the  note  will  be  found  the  decisions  con- 
struing such  statutes.4 


1.  Note  Pledged  by  Broker — Sale  without  No- 
tice.— Davis  v.  Funk,  39  Pa.  St.  243,  80  Am. 
Dec.  519.  See  the  titles  Pledge  and  Col- 
lateral Security;  Pawnbrokers;  Bail- 
ments, vol.  3,  p.  732. 

2.  Authority  to  Receive  Purchase  Money. — 
Lentilhon  v.  Vorwerck,  Hill  &  D.  Supp.  (N. 
Y.)  443.  See  the  title  Agency,  vol.  1,  pp. 
985,  1025. 

3.  Sharff  v.  Com.,  2  Binn.  (Pa.)  519. 

4.  Power  to  License  Includes  Power  to  Reg- 
ulate.— In  State  v.  Pamperin,  42  Minn.  320, 
27  Am.  &  Eng.  Corp.  Cas.  619,  it  was  held 
that  where  authority  is  conferred  upon  a 
municipality  to  license  billiard  halls,  it  is 
within  the  power  of  a  city  to  impose  any 
reasonable  condition  or  terms  it  may  deem 
proper  to  make  the  license  efficacious  as  a 
police  regulation,  but  new  or  additional  con- 
ditions, not  required  by  previous  ordinance 
and  license,  cannot  be  imposed  upon  existing 
licensees. 

Minors. — A  statute  provided  that  any  person 
having  the  care,  management,  or  control  of  any 
billiard  table  kept  in  any  saloon,  who  should 
permit  minors  to  congregate  in  the  place 
where  such  table  was  kept,  should  be  guilty 
of  an  offense.  It  was  held  that  an  indictment 
which  alleged  that  the  defendant,  having  the 
control  and  management  of  a  saloon  in  which 
billiard  tables  were  kept,  permitted  minors  to 
congregate  in  such  saloon,  was  insufficient,  as 
the  words,  "having  the  control  and  manage- 
ment of  said  saloon,  in  which  were  kept 
billiard  tables,"  as  averred  in  the  indictment, 
were  not  equivalent  to  the  words,  "  having  the 
care,  management,  or  control  of  any  billiard 
table,"  as  used  in  the  statute.  Hanrahan  v. 
State,  57  Ind.  527.  To  the  same  effect  see 
State  v.  Ward,  57  Ind.  537. 

In  Plattsburg  v.  Trimble,  46  Mo.  App.  459, 
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it  was  held  that  a  municipal  corporation  has 
power  to  regulate  billiard  tables,  and  to  inflict 
a  penalty  upon  the  keeper  of  such  tables  for 
permitting  minors  to  play  thereon. 

Regulating  Hours  of  Keeping  Open. — Where 
a  city  has  general  authority  to  maintain  the 
peace,  good  government,  health,  and  welfare 
of  the  city,  and  has  express  authority  to  reg- 
ulate billiard  tables,  it  may  pass  an  or- 
dinance providing  that  billiard  halls  shall  not 
be  kept  open  after  nine  o'clock  in  the  evening. 
Tarkio  v.  Cook,  120  Mo.  1. 

Statute  against  Gambling.  —  In  People  v. 
Forbes,  52  Hun  (N.  Y.)  30,  it  was  held  that 
the  keeping  of  a  billiard  table  for  hire,  even 
though  the  loser  pays  for  the  use  of  it,  is  not 
keeping  a  gambling  table  within  a  statute 
against  gambling.  But  it  seems  that  if  any- 
thing else,  as  cigars,  or  drinks,  or  money, 
should  be  at  stake,  then  a  case  of  gambling 
would  exist. 

Same — Billiards  and  Pool  Distinguished. — In 
Sikes  v.  State,  67  Ala.  77,  it  was  held  that  bil- 
liard tables,  as  vised  in  the  statute  prohibiting 
saloon  keepers  from  permitting  minors  to 
play  thereon,  include  tables  on  which  the 
game  of  pool  is  now  usually  played,  but  on 
which  the  game  of  billiards  was  played  at  the 
time  the  statute  was  passed.  The  court  said: 
"  The  testimony  tends  to  show  that  defendant 
had  two  tables — one  to  play  billiards  on,  and 
the  other  for  playing  the  game  of  pool.  The 
difference  in  the  structure  of  the  tables  was 
slight.  The  billiard  table  was  a  modern  one, 
without  pockets ;  the  pool  table,  on  the 
model  of  the  former  billiard  table,  having  six 
pockets.  Both  games  were  played  with  balls 
and  cues,  but  while  billiards  was  played  with 
four  balls,  pool  was  played  with  a  greater 
number.  Under  the  title  Billiards,  Amer- 
ican Cyclopaedia,  it  is  said:  'Billiard  tables 
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BILL  IN  EQUITY.  (For  full  treatment  of  the  subject,  see  3  ENCYC.  Or 
Pleading  and  Practice  335,  and  cross-references  there  given.) — A  com- 
plaint in  writing,  addressed  to  the  chancellor,  containing  the  names  of  the 
parties  to  the  suit,  both  complainant  and  defendant,  a  statement  of  the  facts 
on  which  the  complainant  relies,  and  the  allegations  which  he  makes,  with  an 
averment  that  the  acts  complained  of  are  contrary  to  equity,  and  a  prayer 
for  relief  and  proper  process.1 


are  divided  into  three  classes;  they  may  have 
four  pockets,  six,  or  none  at  all.'  In  another 
place  the  reader  is  referred  to  Michael  Phe- 
lan's  book,  'The  Game  of  Billiard*,'  for  'de- 
scription of  other  games  played  on  the  billiard 
table,  such  as  pyramid  pool,  pin  pool,  etc' 
This  work  was  published  in  1873.  I"  Web- 
ster's Unabridged  Dictionary,  printed  in  1870, 
the  game  of  billiards  is  described  as  being 
played  on  a  table  having  pockets  at  the  sides 
and  corners  of  the  table.  Defendant  had  both 
a  billiard  table  without  pockets,  and  a  table 
with  pockets,  but  in  all  other  respects  like 
the  billiard  table.  It  was  further  proved  and 
admitted  that  formerly  the  game  of  billiards 
was  played  altogether  on  tables  with  pockets, 
like  the  one  on  which  the  game  of  pool  was 
played  in  this  case;  but  that  lately,  and 
within  the  last  four  or  five  years,  in  some 
places  such  tables  with  pockets  are  not  used 
for  the  game  of  billiards,  and  that  billiard 
tables  are  now  made  and  used  without  pock- 
ets." But  in  Squier  v.  State,  66  Ind.  318, 
where  a  statute  made  it  an  indictable  offense 
for  the  owner  of  a  billiard  table  to  allow  a 
minor  to  play  billiards  thereon,  it  was  held  that 
evidence  showing  that  the  defendant  allowed 
a  minor  to  play  a  game  of  pool  would  not  au- 
thorize a  conviction.  The  court  said  :  "  The 
game  which  the  appellant  suffered  the  minor 
to  play  was  shown  by  the  evidence  to  have 
been  called  '  pool,'  or,  perhaps,  '  fifteen-ball 
pool.'  And  we  think  it  was  clearly  enough 
shown  that  the  game  thus  played  is  not 
strictly,  nor  in  ordinary  parlance,  a  game  of 
billiards.  The  game  of  pool,  it  would  seem, 
might  be  played  upon  the  old  style  of  billiard 
table  having  pockets,  but  not  upon  the  mod- 
ern pocketless  tables.  The  game  played  in 
this  case  was  played  with  fifteen  balls,  while 
billiards  is  played  with  three  or  four  balls  only. 
We  shall  not  enter  into  a  minute  descrip- 
tion of  the  two  games,  billiards  and  fifteen- 
ball  pool,  as  shown  by  the  evidence,  in  order 
to  show  the  difference  between  them.  It  is 
sufficient  to  say  that,  in  our  opinion,  the  evi- 
dence shows  them  to  be  different  games, 
each  having  a  name  which  distinguishes  it 
from  the  other.  We  cannot  concur  with  the 
COUntel  for  the  state,  in  the  proposition,  as  we 
understand  their  brief,  that  the  word  bil- 
liards should  he  regarded  as  a  generic  term, 
broad  enough  to  cover  any  game  that  may  be 
played  upon  a  billiard  table.  It  seems  to  us 
that  the  word  should  be  construed  in  its  ordi- 
nary sense,  as  It  is  commonly  understood,  and 
not  to  include  a  game  commonly  known,  not 
by  that  name,  but  by  another.  If  playing 
cards  were  sin  indictable  offense,  a  man  in- 
dicted for  playing  whist  could  hardly  be  con- 
victed on  proof  that  he  played  euchre,  though 
both  games  are  played  with  cards." 
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Same — Faro. — Where  a  statute  iornids  the 
keeping  of  "any  kind  of  gaming  table  (bil- 
liard tables  excepted),  at  which  faro  or  any 
other  game  of  chance  shall  be  played  for 
money,"  it  does  not  authorize  the  keeping  of 
billiard  tables  for  the  playing  of  faro  for 
money ;  but  the  moment  they  are  so  appro- 
priated they  ipso  facto,  pro  hac  vice,  lose  the 
immunities  conferred  on  them  by  the  excep- 
tion, and  cease  to  be  billiard  tables  in  the  eye 
of  the  law.  State  v.  Price,  12  Gill  &  J.  (Md.) 
263. 

Taxation.  (See  also  the  title  Occupation, 
Business  and  Privilege  Taxes.) — In  Ste- 
vens v.  State,  2  Ark.  291,  it  was  held  that  a 
law  imposing  a  tax  on  the  keepers  of  billiard 
tables  was  unconstitutional  and  void.  Butr<»«- 
parc  Washington  v.  State,  13  Ark.  752.  In 
the  former  case  the  court  held  that  the  legis- 
lature might  by  law  so  regulate  or  restrict 
the  use  of  billiard  tables  as  to  prevent  any  in- 
jury therefrom  to  the  public  morals  or  public 
good,  but  that  keeping  a  billiard  table  could 
not  be  made  a  privilege  under  that  clause  of 
the  constitution  which  provides  that  the  leg- 
islature may  tax  merchants,  hawkers,  or  ped- 
dlers, and  privileges.  In  the  latter  case 
(Washington  v.  State,  13  Ark.  752),  it  was 
held  that  the  constitutional  provisions  as  to 
revenue  applied  to  the  legislature,  and  that 
towns  and  counties  might  be  authorized  to 
impose  taxes  onbilliard  tables  as  a  police  regu- 
lation. 

Taxation — Private  Table. — In  Sears  v.  West, 
1  Murph.  (N.  Car.)  291,  where  a  statute  im- 
posed a  tax  upon  every  man  who  "  erects  or 
keeps  "  a  billiard  table,  it  was  held  to  apply 
to  persons  who  erected  and  used  a  billiard 
table  merely  for  purposes  of  amusement  and 
not  for  any  purpose  of  emolument  or  gaming. 

1.  Bouvier's  Law  Diet. 

Petition  and  Bill.— In  Belknap  -•.  Stone,  i 
Allen  (Mass.)  574,  it  is  said:  "In  chancery 
proceedings  a  petition  is  usually  an  interloc- 
utory proceeding  for  an  order  of  course,  or 
some  special  matter,  or  sometimes  for  a  col- 
lateral purpose.  The  service,  proceedings,  and 
orders  upon  it  are  less  formal  than  upon  a 
bill."  In  that  case  it  was  held  that  an  appli- 
cation for  relief,  which  did  not  contain  a 
prayer  for  process,  or  conclude  with  a  gener- 
al interrogatory,  was  a  bill,  though  an  imper- 
fect one.  The  court  further  said:  "  It  is  ad- 
dressed to  the  court,  and  sets  forth  the  debt 
of  the  defendant  Stone  ;  the  plaintiff's  Inability 
to  find  property  that  can  be  reached  by  proc- 
ess of  attachment;  the  judgment  of  Stone 
against  Perrin,  ami  the  intention  of  Stone  to 
collect  the  judgment.  It  prays  for  relief  gen- 
erally; and  also  prays  specially  for  an  injunc- 
tion, and  for  a  decree  that  the  amount  of  his 
debt  may  be  paid  to  him.  It  contains  the 
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BILL  OBLIGATORY— BILL  OF  COSTS.  DefinitioM. 


BILL  OBLIGATORY.  (Sec  also  Obligation— Obligatory  ;  and  the  title 
BONUS.) — A  bill  obligatory  is  a  bond  without  condition,  sometimes  called  a 
single  bill,  and  differing  from  a  promissory  note  in  nothing  but  the  seal 
which  is  affixed  to  it.1 

BILL  OF  ATTAINDER.  (See  also  ATTAINDER,  vol.  3,  p.  248;  and  also  the 
titles  Constitutional  Law  ;  Ex  Post  Facto  Laws.) — When  the  Constitu- 
tion of  the  United  States  was  adopted,  bills  of  attainder  and  bills  of  pains 
and  penalties  were  well  known  in  English  law.  Bills  of  attainder  were  acts 
of  Parliament  whereby  sentence  of  death  was  pronounced  against  the  accused- 
Courts  of  justice  were  employed  only  to  register  the  edict  and  carry  the 
sentence  into  execution.  Bills  of  pains  and  penalties  were  acts  denouncing 
milder  punishments.  The  term  "bill  of  attainder,"  in  the  National  Constitu- 
tion, is  generical  and  embraces  both  classes.2 

BILL  OF  COSTS.  (See  also  the  title  COSTS.)— A  statement  of  the  items 
which  constitute  the  total  amount  of  costs  awarded  the  successful  party  in 
an  action  or  other  proceedings.3 


usual  signature  of  the  plaintiff  and  his  solici- 
tor. But  the  statement  of  the  plaintiff's  case 
is  not  very  explicit,  and  the  conclusion  is  not 
such  as  the  fourth  rule  of  court  requires.  Nor 
is  there  any  distinct  prayer  for  process." 
And  see  McConnel  v.  Gibson,  12  111.  130; 
Majors  v.  McNeilly,  7  Heisk.  (Tenn.)  300, 
where  instruments  in  the  form  of  petitions 
were  held  to  be  bills  in  substance.  See  also 
Gibbins  v.  Shepard,  125  Mass.  541. 

In  Ledyard's  Appeal,  51  Mich.  623,  a  peti- 
tion was  held  not  to  be  a  proper  substitute  for 
a  bill. 

Fishing  Bill. — A  fishing  bill,  in  the  objection- 
able sense,  is  one  in  which  the  plaintiff  shows 
no  cause  of  action,  and  endeavors  to  compel 
the  defendant  to  disclose  one  for  the  plain- 
tiff's favor.  It  is  distinguished  from  a  bill  of 
discovery  and  relief,  which  shows  a  cause  of 
action,  and  prays  for  the  discovery  of  par- 
ticular facts  peculiarly  within  the  knowl- 
edge of  the  defendant.  Carroll  v.  Carroll,  11 
Barb.  (N.  Y.)  298.  See  also  Encyc.  of 
Pleading  and  Practice,  title  Discovery, 
Production  and  Inspection,  vol.  6,  p.  728. 

Bill  of  Relief. —  "In  a  broad  and  general 
sense,"  says  Mr.  Story,  in  his  treatise  on 
Equity  Pleadings,  "  all  bills  in  equity  may  be 
said  to  pray  relief,  since  they  seek  the  aid  of 
the  court  by  some  decree  or  decretal  order  to 
remedy  some  existing  or  apprehended  wrong 
or  injury.  But  in  the  sense  in  which  the  words 
are  used  in  courts  of  equity,  such  bills  only 
are  deemed  bills  for  relief  as  seek  from 
the  court  in  that  very  suit  a  decision  upon  the 
whole  merits  of  the  case  set  forth  by  the 
plaintiff,  and  a  decree  which  shall  ascertain 
and  protect  present  rights  or  redress  present 
wrongs.  All  other  bills  which  merely  ask  the 
aid  of  the  court  against  possible  future  injury 
or  to  support  or  defend  a  suit  in  another  court 
of  ordinary  jurisdiction,  are  deemed  frill*  not 
for  relief."  He  says  the  distinction  is  not 
formal  merely  but  substantial,  involving  the 
most  important  consequences.  He  gives,  as 
an  example  of  bills  not  praying  for  relief,  those 
filed  to  perpetuate  testimony  or  to  examine 
witnesses  de  bene  esse;  and  bills  for  the  dis- 
covery of  facts  resting  within  the  knowledge 
of  the  party  against  whom  they  are  exhibited, 
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or  for  the  discovery  of  deeds,  writings,  or  other 
things  in  his  custody  or  power.  (Story's  Eq. 
Plead.  17,  19.)  Everitt  v.  Everitt,  41  Barb. 
(N.  Y.)  394. 

Supplemental  Bill. —  See  Encyc.  of  Plead- 
ing and  Practice,  title  Supplemental 
Pleadings. 

Cross  Bill. — See  Encyc.  of  Pleading  and 
Practice,  title  Cross  Bills. 

Creditor's  Bill. — See  Encyc.  of  Pleading 
and  Practice,  title  Creditors'  Bills. 

1.  Tilghman,  C.  J.,  dissenting,  in  Farmers', 
etc.,  Bank  v.  Greiner,  2  S.  &  R.  (Pa.)  115. 
That  case  turned  upon  the  construction  of  a 
bank's  charter  which  provided  that  all  notes 
or  bills  discounted  by  the  corporation  should 
be  and  were  thereby  "  placed  on  the  same  foot- 
ing as  foreign  bills  of  exchange,  or  as  bills 
obligatory. "  Yeates,  J.,  in  delivering  the 
majority  opinion,  agreed  with  Tilghman,  C.  J., 
as  to  the  primary  meaning  of  bills  obligatory, 
but  held  that  it  had  not  this  meaning  as  used 
in  the  charter  quoted.  He  said  :  "  I  agree 
that  the  expression,  bills  obligatory,  may 
often  signify  single  bonds,  under  seal,  without 
condition;  but  when  used  in  the  seventeenth 
article  of  the  fourth  section  of  the  act  of 
incorporation  of  the  plaintiffs,  I  hold  their 
proper  construction  to  be  instruments  of  that 
kind,  mentioned  by  Malyne,  in  his  Lex  Merca- 
toria,  pp.  72,  74,  and  recognized  in  4  Com.  Dig. 
238  (1st  ed.),  whereby  one  merchant,  by  writ- 
ing, acknowledges  himself  in  debt  to  another 
in  such  a  sum,  to  be  paid  at  such  a  day,  and 
subscribes  it  at  a  day  and  place  certain.  Some- 
times a  seal  is  put  to  it;  but  it  binds,  by  the 
custom  of  merchants,  without  seal,  witness,  or 
delivery.  These  expressions  are  susceptible 
of  either  of  the  meanings  I  have  mentioned, 
but  I  feel  myself  warranted  in  adopting  their 
construction  in  the  latter  sense,  under  the 
rules  and  principles  for  expounding  of  statutes, 
cited  by  the  defendant's  counsel." 

2.  Drehman  v.  Stifle,  8  Wall.  (U.  S.)  601. 

3.  A  party  to  a  contract  promised  that  in 
case  a  certain  suit  was  brought  he  would  pay~ 
one-half  of  the  bill  of  costs.  In  construing- 
this  contract  the  court  said :  "  The  phrase, 
bill  of  costs,  though  equivocal,  we  think  is, 
by  the  ordinary  use  of  the  expression,  to  be- 
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Definitions . 


BILL  OF  CREDIT.    See  the  title  Bills  of  Credit, p.  61. 

BLLL  OF  DISCOVERY.  See  Encyc.  of  Pleading  and  Practice,  title 
Discovery,  Production  and  Inspection,  vol.  6.  p.  728. 

BILL  OF  EXCEPTIONS.  (See  3  Encyc.  of  Pleading  and  Practice  374.) 
— A  bill  of  exceptions  is  a  formal  statement,  for  the  purpose  of  a  writ  of 
error  or  appeal,  to  a  court  having  the  proper  jurisdiction  by  way  of  review  of 
the  exceptions  that  were  taken  to  the  decision  of  the  trial  court  upon  points 
of  law.1 

BILL  OF  EXCHANGE.  See  the  title  Bills  of  Exchange  and  Promis- 
sory Notes,  post,  p.  57. 


understood  taxable  costs."  Doe  v.  Thomp- 
son, 22  N.  H.  217. 

1.  Caston  v.  Brock,  14  S.  Car.  108;  Hud- 
dleston  v.  State,  7  Baxt.  (Tenn.)  56. 

Other  Definitions. — A  bill  of  exceptions  is  the 
means  used  for  placing  matters  on  the  rec- 
ord of  proceedings  in  a  case  where  they  do 
not  properly  belong  to  it,  and  the  bill  of  ex- 
ceptions  should  contain  the  matter  so  intended 
to  be  placed  on  record.  Berry  v.  Hale,  1 
How.  (Miss.)  318. 

The  sole  office  of  a  bill  of  exceptions  is  to 
make  matters  which  are  extrinsic,  or  out  of  the 
record,  apart  of  the  record.  Kitchell  v.  Burg- 
win,  21  111.  45. 

A  bill  of  exceptions  is  a  statement  of  the 
questions  made  and  exceptions  taken  to  the 
ruling  of  the  court  or  judge  on  the  trial  of 
the  cause  before  a  jury.  Berly  v.  Taylor,  5 
Hill  (N.  Y.)  579. 

A  bill  of  exceptions  is  a  statement  of  the 
point  on  which  the  court  below  gave  an  opin- 
ion. Coxe  v.  Field,  13  N.  J.  L.  215;  Oliver 
v.  Phelps,  20  N.  J.  L.  183. 

A  bill  of  exceptions  is  a  formal  statement  in 
writing  of  the  exceptions  taken  to  an  opinion, 
decision,  or  direction  of  the  judge  delivered 
during  the  trial  of  a  cause,  setting  forth  the 
proceedings  at  the  trial,  the  opinion  given, 
and  the  exception  taken  thereto,  and  sealed 
by  the  judge  in  testimony  of  its  correctness. 
Everman  v.  Hyman(Ind.  App.  1891),  28  N. 
E.  Rep.  1022;  Galvin  v.  State,  56  Ind.  51 ; 
Redinho  v.  Fretz,  99  Ind.  458;  Bowen  v. 
State,  108  Ind.  411 ;  State  v.  Cody,  18  Oregon 
506,  citing  2  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  218. 

Part  of  the  Record. — "  It  has  been  contended 
that  the  bill  of  exceptions  in  this  stale  stood 
upon  the  same  footing  as  in  England  under 
the  statute  of  Westminster,  and  was  the  pri- 
vate paper  of  the  party  taking  the  exception, 
and  did  not  become  part  of  the  record  of  the 
court  below,  but  only  of  the  appellate  court 
when  the  party  taking  it  made  it  such.  Hut 
such  has  not  been  the  practice  in  the  courts 
of  Virginia  or  of  this  state,  nor  is  such  view 
warranted  by  our  statutes.  The  object  of  a 
bill  of  exceptions  is  to  spread  upon  the  record 
and  preserve  the  facts  of  the  case,  that  the 
party  excepting  may  have  them,  and  the 
court's  action  upon  them,  reviewed  in  the  ap- 
pellate court.  It  is  the  office  and  duty  of  the 
court  to  give  the  party  such  a  bill,  stating  the 
facts  truly  and  fairly,  and  if  the  bill  presented 
by  him  fails  to  state  the  facts  truly  and  fairly 
it  is  the  duty  of  the  court  to  point  out  to  him 
wherein  the  same  is  incorrect  and  how  to  cor- 


rect the  same,  or  the  court  may  correct  the 
same  for  him  according  to  the  right  of  the 
case;  this  the  court  may  and  ought  to  do  be- 
fore signing  the  bill,  but  if  by  inadvertence  it 
should  afterwards  be  discovered  before  the 
close  of  the  term  that  some  material  fact  had 
been  omitted  no  reason  is  perceived  why  the 
court  should  not  correct  the  Mil  accordingly. 
For  during  the  term  the  proceedings  and  rec- 
ords are  under  the  control  of  the  court."  Sei- 
bright  v.  State,  2  W.  Va.  593. 

BID  of  Exceptions  Distinguished  from  a  State 
ment  of  the  Case. — "An  exception  of  itself 
signifies  an  objection  to  or  a  protest  against 
any  ruling  or  decision  of  the  court  upon  a 
question  of  law.  It  must  be  taken  and  stated 
at  the  time  of  the  ruling,  unless  where  it  is 
otherwise  particularly  prescribed,  as  in  sec- 
tion 249.  A  Mil  of  exceptions  is,  therefore,  a 
written  statement  of  the  exceptions  duly- 
taken  by  a  party  to  the  decisions  or  instruc- 
tions of  a  judge  in  the  trial  of  a  cause,  with  so 
much  of  the  facts,  or  other  matter,  as  is  nec- 
essary to  explain  the  rulings.  It  must  be 
settled,  allowed,  and  signed  by  the  judge,  in 
the  manner,  and  upon  the  notice,  and  within 
the  time,  pointed  out  in  the  statute.  And  tin- 
only  purpose  or  office  of  such  a  bill  is  to  bring 
upon  the  record  points  or  rulings  which  with- 
out it  could  not  appear.  *  *  *  What  is  meant 
by  '  a  statement  of  the  case,'  and  what  advan- 
tage is  to  be  gained  from  its  use,  beyond  what 
is  acquired  by  a  bill  of  exceptions?  The 
latter,  as  we  have  noticed,  only  exhibits  so 
much  of  the  evidence  as  is  necessary  to  en- 
able the  court  to  say  whether  error  of  law 
has  been  committed  during  the  trial,  in  the 
particular  rulings  made  by  the  court.  Hence 
the  seventh  cause  for  new  trial,  enumerated 
in  section  286,  may  be  reached  by  a  bill.  But 
there  are  two  objections  relating  exclusively 
to  a  verdict,  and  frequently  important,  which, 
therefore,  cannot  be  raised  upon  a  bill  of  ex- 
ceptions; one  is,  that  the  damages  found  are 
excessive;  the  other,  that  the  verdict  is  not 
justified  by  the  evidence.    The  examination 

of  these  requires  a  presentation  of  all  the  evi- 
dence in  anyway  touching  upon  these  points; 
and  to  make  this  showing  is  the  office  of  a 
case.  A  bill  sets  forth  particular  rulings,  ob- 
jected to  as  erroneous,  with  the  evidence,  or 
offer,  on  which  they  were  made.  But  a  case 
shows,  in  substance,  the  whole  evidence,  en- 
abling the  court  to  review  the  findings  of  the 
jury,  as  well  as  the  rulings  of  the  judge." 
St.  Croix  Lumber  Co.  7\  Pennington,  2  Da- 
kota 470. 

Bkeloton  BUI  —A  skeleton  Mil  i-  B  bill  which 
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BILL  OF  HEALTH.  (See  also  Health  ;  and  the  title  Quarantine.)— A 
bill  of  health  is  a  certificate  given  to  the  master  of  a  ship  by  the  consul  or 
Other  proper  authority  at  the  port  from  which  he  comes,  describing  the  sani- 
tary condition  of  the  place  and  the  state  of  health  of  the  ship's  company  at  the 
time  of  sailing.  Such  bills  are  classified  as  clean,  suspected,  or  foul  bills.  A 
clean  bill  is  one  which  sets  forth  that  no  contagious  or  infectious  disease  is 
known  of.  A  suspected  bill  states  that  while  no  such  disease  has  appeared, 
yet  its  presence  is  feared.  A  foul  bill  is  given  where  an  infectious  or  con- 
tagious disease  actually  exists  at  the  time  of  the  ship's  departure.1 

BILL  OF  INTERPLEADER.  (See  Encyc.  OF  PLEADING  and  PRACTICE,  title 
INTERPLEADER.) — A  bill  of  interpleader,  strictly  so  called,  is  where  the  com- 
plainant claims  no  relief  against  either  of  the  defendants,  but  only  asks  for 
leave  to  pay  the  money  or  deliver  the  property  to  the  one  to  whom  it  of  right 
belongs,  and  that  he  may  thereafter  be  protected  from  the  claims  of  both.2 

BILL  OF  LADING. — See  the  title  BILLS  OF  LADING,  post,  p.  507. 

BILL  OF  PAINS  AND  PENALTIES.— See  Bill  of  Attainder,  ante,  p.  56. 

BILL  OF  PARTICULARS.  (See  3  Encyc.  of  Pleading  and  Practice 
5 1 7.) — A  bill  of  particulars  is  an  amplification,  or  more  particular  specification, 
of  the  matter  set  forth  in  the  pleading.3 

BILL  OF  PEACE.  (See  3  ENCYC.  OF  PLEADING  AND  PRACTICE  556.) — A 
bill  of  peace  is  a  bill  brought  by  a  person  to  establish  and  perpetuate  a  right 
which  he  claims,  and  which  from  its  nature  may  be  controverted  by  different 
persons,  at  different  times,  and  by  different  actions,  or  where  separate 


provides  for  the  subsequent  copying  by  a 
clerk  into  it,  and  as  a  part  of  it,  of  some  paper 
or  document.  Atchison,  etc.,  R.  Co.  v.  Wag- 
ner, 19  Kan.  335.  And  in  that  case  it  was 
held  that  while  such  a  bill  is  allowed,  to  make 
it  valid  the  following  rules  must  be  regarded  : 
"1.  The  bill,  in  referring  to  such  paper  or 
document,  must  purport  to  incorporate  it 
into  and  make  it  a  part  of  the  hill;  a  mere  ref- 
erence to  it,  although  such  as  to  identify  it 
beyond  doubt,  or  a  statement  that  it  was  in 
evidence,  is  not  sufficient.  2.  The  document 
must  itself,  at  the  time  of  the  signature  of  the 
bill,  be  in  existence,  written  out  and  complete. 
3.  It  must  be  annexed  to  the  bill,  and  re- 
ferred to  as  annexed,  or  it  must  be  so  marked 
by  letter,  number,  or  other  means  of  identifi- 
cation mentioned  in  the  bill  as  to  leave  no 
doubt  when  found  in  the  record  that  it  is  the 
one  referred  to  in  the  bill;  and  these  means 
of  identification  must  be  obvious  to  all,  so 
that  any  one  examining  the  record  can  know 
what  document  is  to  be  inserted,  or  after  in- 
sertion that  the  clerk  has  made  no  mistake." 

1.  Maude  &  Pollock  on  Shipping  104. 

2.  Bedell  v.  Hoffman,  2  Paige  (N.  Y.)  199. 
A  bill  of  i»trr/iiiarier  is  a  bill  for  protection 

of  a  person  from  whom  several  persons  claim 
legally  or  equitably  the  same  thing,  debt  or 
duty,  but  who  has  incurred  no  independent 
liability  to  any  of  them  and  does  not  himself 
claim  an  interest  in  the  matter.  Adams 
Equity  202  ;  Sprague  v.  Soule,  35  Mich.  35. 

A  bill  of  interpleader  is  a  bill  exhibited 
when  two  or  more  persons  claim  the  same 
debt  or  duty  from  the  complainant  by  differ- 
ent or  separate  interests  ;  and  he,  not  knowing 
to  which  of  the  complainants  he  ought  of 
right  to  pay  or  render  it,  fears  that  he  may 
be  damaged  by  the  defendants  (as  by  paying 
his  money  to  the  wrong  hand),  and  therefore 
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exhibits  his  bill  of  interpleader  against  them, 
praying  that  the  court  may  judge  between 
them  to  whom  the  thing  belongs,  and  that 
he  may  be  indemnified.  Atkinson  v.  Manks, 
1  Cow.  (N.  Y.)  703. 

3.  Starkweathers.  Kittle,  17  Wend.  (N.  Y.) 
22 ;  in  which  case  it  was  held  that  the  bill  of 
particulars  becomes  a  part  of  the  pleading 
to  which  it  relates,  and  cannot  be  used  in 
evidence  against  the  party  furnishing  it,  in 
any  case,  or  for  any  purpose  where  the  plead- 
ing to  which  the  bill  relates  would  not  be 
evidence. 

"A  bill  of  particulars  is  intended  to  amplify 
or  specify  more  particularly  the  claim  set  up 
and  pleaded  generally  in  the  complaint,  and 
it  is  only  in  respect  to  those  matters  which 
are  essentially  a  part  of  the  bill  that  the 
particular  or  amplified  statement  controls  the 
general  averments  in  the  complaint.  Blount 
v.  Rick,  107  Ind.  238;  Starkweathers.  Kittle, 
17  Wend.  (N.  Y.)  20;  2  Am.  and  Eng. 
Encyc.  of  Law  248."  Vannoy  v.  Klein,  122 
Ind.  416. 

A  bill  of  particulars  has  been  sometimes 
said  to  be  an  amplificat.on  of  the  declaration ; 
its  object  is  to  apprise  the  opposite  party  of 
the  nature  of  the  action  or  defense.  Smith  v. 
Hicks,  5  Wend.  (N.  Y.)  51. 

A  bill  of  particulars  does  not  change  the  na- 
ture of  the  action.  It  is  not  a  declaration,  nor 
is  it  a  novel  assignment.  Its  office  is  to  apprise 
the  opposite  party  of  the  claim  made  against 
him,  so  that  he  may  not  be  surprised  at  the 
trial;  and  an  omission  or  mistake  not  calcu- 
lated to  mislead  will  be  deemed  immaterial. 
Seaman  v.  Low,  4  Bosw.  (N.  Y.)  345. 

Parties. — A  bill  of  particulars  is  an  amplifi- 
cation of  the  declaration,  and  specifies  the 
items  of  the  plaintiff's  claim,  not  the  parties 
to  the  suit.    Gay  v.  Cary,  9  Cow.  (N.  Y.)  45. 
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attempts  have  been  made  to  overthrow  the  same  right,  and  justice  requires 
that  the  party  should  be  quieted  in  his  right.1 

BILL  OF  REVIEW.  (See  3  ENCYC.  OF  PLEADING  AND  PRACTICE  569.) — A 
bill  of  review  corresponds  with  and  is  in  the  nature  of  a  writ  of  error  in  an 
action  at  law,  and  can  only  be  entertained  for  the  purpose  of  impeaching  and 
reversing  or  modifying  in  whole  or  part  an  original  decree  on  account  of 
errors  in  law  apparent  on  its  face.2 

BILL  OF  REVIVOR.  (See  Encyc.  of  Pleading  and  Practice,  title 
Revivor.) — A  bill  of  revivor  is  a  bill  in  equity,  filed  to  relieve  and  continue 
a  suit  which  has  abated. 

W  henever  a  suit  abates  by  death,  and  the  interest  of  the  person  whose 
death  has  caused  the  abatement  is  transmitted  to  that  representative  whom 
the  law  gives  or  ascertains,  as  an  heir  at  law,  executor,  or  administrator,  so 
that  the  title  cannot  be  disputed,  at  least  in  a  court  of  chancery,  but  the  per- 
son in  whom  the  title  is  vested  is  alone  to  be  ascertained,  the  suit  may  be 
revived  by  a  bill  of  revivor  merely.3 

Bill  of  Revivor  and  Supplement. — A  bill  of  revivor  and  supplement  not  only  con- 
tinues the  suit,  upon  abatement,  but  it  supplies  defects  arising  from  some 
event  subsequent  to  the  institution  of  the  suit.  It  is  a  compound  of  a  sup- 
plemental bill  and  a  bill  of  revivor,  and  in  that  character  it  states  the  origi- 
nal bill,  and  proceedings  thereon,  and  the  subsequent  event ;  and  it  states 
also  the  consequent  alteration  or  acquisition  of  interest  with  respect  to  the 
parties.4 

BILL  OF  RIGHTS.  (See  also  the  title  Constitutional  Law.)— A  bill  of 
rights  is  a  solemn  declaration  of  the  rights  of  the  people.    "An  American 


1.  Ritchie  v.  Dorland,  6  Cal.  38. 

Bill  of  Peace  Distinguished  from  Bill  Quia 
Timet. — "A  bill  quia  timet,  or  to  remove  a 
cloud  upon  the  title  of  real  estate,  differed 
from  a  Mil  of  peace  in  that  it  did  not  seek  so 
much  to  put  an  end  to  vexatious  litigation 
respecting  the  property,  as  to  prevent  future 
litigation  by  removing  existing  causes  of  con- 
troversy as  to  its  title.  It  was  brought  in 
view  of  anticipated  wrongs  or  mischiefs,  and 
the  jurisdiction  of  the  court  was  invoked  be- 
cause the  party  feared  future  injury  to  his 
rights  and  interests.  Story's  Equity,  §  826." 
Northern  Pac.  R.  Co.  v.  Amacker,  7  U.  S. 
App.  43;  Holland  v.  Challen,  no  U.  S.  20. 

Classes  of  Bills  of  Peace.  —  "In  the  note  to 
Woodward  v.  Seely,  11  III.  157,  50  Am.  Dec. 
449,  it  is  said:  '  JUll*  of  peace  are  of  two 
kinds.  To  the  first  class  belong  those  bills 
brought  to  establish  one  general  right  be- 
tween a  single  party  on  one  side  and  a  great 
number  of  persons  on  the  other,  where  such 
right  could  not  be  determined  by  several  suits 
between  the  different  parties.  To  the  second 
class  belong  bills  brought  between  two  par- 
ties to  prevent  further  litigation  of  a  right 
after  it  has  been  satisfactorily  established  by 
One  or  more  trials  at  law.  *  *  »  Billsof  the  first 
class  require  that  a  community  of  interest  in 
the  Subject-matter  of  the  controversy, or  a  com- 
mon title  from  which  all  the  separate  claims 
which  are  at  issue  arise,  should  exist  among 
the  individuals  composing  the  numerous  body 
on  the  one  side,  or  between  each  of  them  and 
his  single  adversary,  in  order  to  the  exercise 
of  the  equity  jurisdiction,  where  the  bill  is  a 
Strict,  technical  hilt  i>f  peace.'"  Waddingham 
v.  Rohledo  (N.  Mex.  1892;,  28  I'ac.  Rep.  672. 
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2.  Maxwell  Land  Grant,  etc.,  Co.  v.  Thomp- 
son, 1  N.  Mex.  605. 

A  Mil  of  review  is  one  brought  to  have  a  de- 
cree of  the  court  reviewed,  altered,  or  re- 
versed. Bouvier's  Law  Diet.,  quoted  in  Dodge 
v.  Northrop,  85  Mich.  245. 

As  to  the  nature,  objects,  and  characteristics 
of  a  bill  of  review,  see  Nichols  v.  Nichols,  8 
W.  Va.  183;  Custer  v.  Custer,  17  W.  Va.  113; 
Amiss  v .  McGinniss,  12  W.  Va.  393;  Ed- 
mondson  v.  Moseby,  4  J.  J.  Marsh.  (Ky.) 
500. 

Supplemental  BUI  In  the  Nature  of  a  Bill  of 
Review. — "  A  hill  of  review,  strictly  so  called,  is 
a  bill  filed  after  the  enrollment  of  the  decree, 
seeking  its  review  and  reversal  on  the  ground 
either  of  error  of  law  on  its  face,  or  of  new 
matters  subsequently  discovered.  If  the  de- 
cree be  not  enrolled,  a  bill  seeking  a  review 
and  reversal,  though  in  the  nature  of  a  bill  of 
review  on  account  of  its  object,  is  not  strictly 
a  hill  of  revieir,  because  the  decree  is  not  en- 
rolled. But  as  a  decree  not  enrolled  could  be 
reheard  and  changed  on  a  petition  merely,  a 
bill  for  this  purpose  is  not  necessary,  unless 
new  matter  or  new  parties  are  to  be  intro- 
duced, when  the  bill  being,  in  respect  to  the 
new  matter  or  parties,  supplemental,  anil,  in 
respect  to  its  object,  in  the  nature  of  a  hill  of 
review,  it  is  called  a  supplemental  bill  in  the 
nature  of  a  hill  of  review;  and,  as  we  have  seen, 
a  bill  impeaching  a  decree  on  the  ground  of 
fraud,  is  or  may  be  called  an  original  bill  in 
the  nature  of  a  hill  of  review."  Single  ton  v. 
Singleton,  H  B.  Mini.  (Ky.)  343. 

3.  I  )ouglass  :•.  Sherman,  2  Paige  ( N.  Y. )  300. 

4.  Westcott  i'.  Cady,  5  Johns.  Ch.  (N.  Y.) 
34s- 
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bill  of  rights  is  a  declaration  of  private  rights  reserved  in  a  grant  of  public 
powers, — a  reservation  of  a  limited  individual  sovereignty,  annexed  to  and 
made  a  part  of  a  limited  form  of  government  established  by  the  independent, 
individual  action  of  the  voting  class  of  the  people."  1 

BILL  OF  SALE.— See  the  title  Bills  OF  Sale,  post,  p.  555. 

BILL  PAYABLE  — BILL  RECEIVABLE.  (See  also  the  title  BILLS  OF 
Exchange  and  Promissory  Notes,  post,  p.  65.) — A  bill  payable  is  a  bill  of 
exchange  accepted  or  a  promissory  note  made  by  a  merchant,  whereby  he  has 
engaged  to  pay  money.2 

Bills  receivable  are  promissory  notes,  bills  of  exchange,  bonds,  and  other 
evidences  or  securities  which  a  merchant  or  trader  holds,  and  which  are  pay- 
able to  him;  they  are  the  assets  in  commercial  paper  of  a  business  man,  of  an 
estate,  etc.,  and  bills  payable  are  the  debts.3 

BILL  POSTERS. — See  the  titles  Municipal  Corporations;  Ordinances. 

BILL  QUIA  TIMET.  (See  3  ENCYC.  OF  PLEADING  AND  PRACTICE  599.) — 
Bills  quia  timet  are  bills  in  equity  entertained  to  guard  against  possible  or 
prospective  injuries  and  to  preserve  the  means  by  which  existing  rights  may 
be  protected  from  future  or  contingent  violations;  differing  from  injunctions 
in  that  the  latter  correct  past  and  present  or  imminent  and  certain  injuries.4 

1.  Orr  v.  Quimby,  54  N.  H.  613.  from  a  sale  of  leasehold  property  made  by  the 

2.  Bouvier  Law  Diet.  testator  during  his  life  would  pass  to  the  wife, 

3.  State  v.  Robinson,  57  Md.  501.  In  that  although  the  testator  had  otherwise  disposed 
case,  where  the  testator  had  bequeathed  his  bills  of  the  leaseholds  in  his  will. 

receivable  to  his  wife,  it  was  held  that  under  4.  Bispham's  Equity,  §  568.  See  also  Bill 
the  words,  bills  receivable,  the  amount  due     OF  Peace,  ante,  p.  58. 
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By  H.  R.  Kern. 


I.  Definition,  6i. 

H  Constitutional  Pbohibition,  6i. 

1.  In  General,  61. 

2.  What  Constitutes  Bills  of  Credit — Specific  Instances,  62. 

CROSS-REFERENCES. 

For  other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject,  see  the 
following  titles :   BANKNOTES,   vol.  3,   p.  771;   BANKS  AND  BANKING, 
vol.  3,  p.  787  ;  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  post ; 
CONSIDERATION;    CONSTITUTIONAL   LAW;   MONEY;  NATIONAL 
BANKS. 

L  Definition. — Bills  of  credit,  in  the  widest  and  largest  meaning  of  the 
term,  are  paper  issued  by  the  sovereign  power,  containing  a  pledge  of  its  faith, 
and  designed  to  circulate  as  money.1 

n.  Constitutional  Prohibition — 1.  In  General. — The  Constitution  of  the 
United  States  provides  that  no  state  shall  emit  bills  of  credit.2 

Where  Two  or  More  States  Together  Issue  Bills  of  Credit. — This  prohibition  applies 
with  equal  force  to  two  or  more  states  which  confederate  together  and  on 
their  faith  and  credit  issue  such  bills,  as  to  a  single  state.3 


1.  Bill  of  Credit  Defined. — Briscoe  v.  Com- 
monwealth Bank,  11  Pet.  (U.  S.)  257  ;  Baily 
v.  Milner,  35  Ga.  330.  See  Craig  v.  Mis- 
souri, 4  Pet  (U.  S.)  432. 

The  words  "  bills  of  credit,"  as  used  in  the 
Federal  Constitution,  mean  a  paper  medium 
Intended  to  circulate  between  individuals,  and 
between  government  and  individuals,  as 
money,  for  the  ordinary  purposes  of  society. 
Pagaud  v.  State,  5  Smed.  &  M.  (Miss.)  491. 

Certificates  for  Money  Borrowed. — "  In  its  en- 
larged, and  perhaps  its  literal  sense,  the  term 
'bill  of  credit'  may  comprehend  any  instru- 
ment by  which  a  state  engages  to  pay  money 
at  a  future  day;  thus  including  a  certificate 
given  for  money  borrowed.  But  the  language 
of  the  Constitution  itself,  and  the  mischief  to 
be  prevented,  equally  limit  the  interpretation 
of  the  terms.  The  word  'emit'  is  never  em- 
ployed in  describing  those  contracts  by  which 
a  state  binds  itself  to  pay  money  at  a  future 
day  for  services  actually  received,  or  for 
money  borrowed  for  present  use.  Nor  are 
instruments  executed  for  sucli  purposes,  in 
common  language,  denominated  '  bills  of 
credit.'  To  'emit  bills  of  credit'  conveys 
to  the  mind  the  idea  of  issuing  paper  intended 
to  circulate  through  the  community,  for  its 
ordinary  purposes,  as  money;  which  paper  is 
redeemable  at  a  future  day.  This  is  the  sense 
in  which  the  terms  have  been  always  under- 
Stood."  Craig  7*.  Missouri,  4  Pet,  (U.  S.)  410. 
See  infra,  this  title,  What  Constitute*  Hills 
Of  Credit — Specific  /n\tan<  e  \ . 

3.  Const,  of  U.  S.|  art.  1,  (f  10,  par.  I. 
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Origin — Reason  for  Prohibition. — The  history 
of  paper  currency  during  the  Revolution,  with 
its  inevitable  and  serious  depreciation,  and 
the  public  discredit  which  ensued,  furnished 
the  reason  for  the  introduction  into  the  Con- 
stitution of  a  prohibition  against  the  issue  of 
bills  of  credit  by  the  states.  Black's  Const. 
Law,  p.  270;  Cooley's  Const.  Law,  p.  81; 
1  Kent  408;  Craig  v.  Missouri,  4  Pet.  (U.  S.) 
432- 

Bonds  of  the  State  issued  in  payment  of  out- 
standing bills  receivable,  for  which  the  state 
has  received  value,  are  valid  and  binding  ob- 
ligations, even  though  such  bills  should  be 
considered  bills  of  credit.  The  Constitution 
does  not  prohibit  a  state  from  paying  bills  of 
credit.  Bond  Debt  Cases,  12  S.  Car.  200. 
See  infra,  this  title,  What  Constitutes  Hills  of 
Credit — Specific  I nstances. 

Emission  of  Bills  of  Credit — Enactment  of  Legal 
Tender  Laws. — In  Craig  v.  Missouri,  4  Pet.  (U. 
S.)  410,  Chief  Justice  Marshall,  in  delivering 
the  opinion  of  the  court,  said  :  "  The  emission 
of  bills  of  credit  and  the  enactment  of  tender 
laws  [are]  distinct  operations,  independent  of 
each  other,  which  may  be  separately  per- 
formed. Both  are  forbidden.  To  sustain  the 
one  because  it  is  not  also  the  other;  to  say 
that  bills  of  creilit  may  be  emitted  if  they  be 
not  made  a  tender  in  payment  of  debts,  is  in 
effect  to  expunge  that  distinct  independent 
prohibition,  and  to  read  the  clause  as  if  it  had 
been  entirely  omitted."  To  the  same  effect 
is  State  v.  Billis,  3  McCord  L.  (S.  Car.)  14. 

3.  Bally  v.  Milner,  35  Ga.  330. 
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Emission  of  Bills  of  Credit  by  Congress — Implied  Power. — But  the  Constitution  confers 
upon  Congress  the  power  to  issue  bills  of  credit,  not  in  express  terms,  but  as 
a  power  necessarily  implied,  whenever  Congress  in  its  wisdom  shall  determine 
that  it  is  necessary  to  issue  them  in  order  to  carry  into  effect  a  power 
expressly  granted.1 

Power  to  Declare  Their  Effect. — And  the  power  to  emit  such  bills  carries  with  it 
as  incident  the  power  to  declare  their  effect.2 

A  Promissory  Note  which  has  for  its  consideration  a  bill  of  credit  is  void.3 

2.  What  Constitutes  Bills  of  Credit — Specific  Instances. — In  order  to  constitute 
a  bill  of  credit  within  the  meaning  of  the  Constitution,  it  must  be  issued  by 
the  state,  involve  the  faith  of  the  state,  and  be  designed  to  circulate  as  money 
on  the  credit  of  the  state  in  the  ordinary  uses  of  business.4 

Intention  of  Legislature — Testimony  Aliunde. — The  intention  of  the  legislature  by 
whose  authority  a  certain  instrument  was  issued  is  an  important  inquiry  in 
determining  whether  the  instrument  is  a  bill  of  credit,  but  that  intention 
can  only  be  deduced  from  legislative  acts.  Testimony  aliunde  to  explain 
the  motives  or  point  out  the  objects  of  the  lawmakers  is  wholly  inadmissible.5 

A  Bill  Drawn  by  the  State,  payment  of  which  is  to  be  made  out  of  a  fund 
pledged  therefor,  is  not  a  bill  of  credit.6 

Bonds  issued  by  a  State  are  not  bills  of  credit  wt  .ire  they  are  not  intended  nor 
adapted  to  circulate  as  money. 7 

Coupons  Issued  by  a  State  and  made  payable  at  a  certain  day  are  not  bills 
of  credit  where  there  is  nothing  to  show  that  they  were  intended  to  cir- 
culate as  money  or  were  so  used,  although  they  are  made  receivable  in 


1.  Power  of  Congress. — Lick  v.  Faulkner,  25 
Cal.  405;  Breitenbach  v.  Turner,  18  Wis. 
140. 

In  Veazie  Bank  v.  Fenno,  8  Wall.  (U.  S.) 
548,  Chase,  Ch.  J.,  said  :  "  It  cannot  be  doubted 
that  under  the  Constitution  the  power  to  pro- 
vide a  circulation  of  coin  is  given  to  Congress ; 
and  it  is  settled  by  the  uniform  practice  of  the 
government,  and  by  repeated  decisions,  that 
Congress  may  constitutionally  authorize  the 
emission  of  bills  of  credit.  *  *  *  There  can 
be  no  question  of  the  power  of  the  govern- 
ment to  emit  them  ;  to  make  them  receivable 
in  payment  of  debts  to  itself;  to  fit  them  for 
use  by  those  who  see  fit  to  use  them  in  all  the 
transactions  of  commerce;  to  provide  for 
their  redemption;  to  make  them  a  currency 
uniform  in  value  and  description,  and  conven- 
ient and  useful  for  circulation." 

2.  Breitenbach  v.  Turner,  18  Wis.  140; 
Hague  v.  Powers,  39  Barb.  (N.  Y.)  427. 

Taxation  of  Circulation  of  State  Banks. — Con- 
gress having  undertaken,  in  the  exercise  of 
its  power,  to  emit  bills  of  credit  to  provide  a 
currency  for  the  whole  country,  may  con- 
stitutionally secure  the  benefit  of  it  to  the 
people  by  appropriate  legislation,  and  to  that 
end  may  impose  a  tax  on  the  circulation  of 
state  banks.  Veazie  Bank  v.  Fenno,  8  Wall. 
(U.  S.)  533. 

3.  Craig  v.  Missouri,  4  Pet.  (U.  S.)  410; 
Linn  v.  State  Bank,  2  111.  87,  25  Am.  Dec. 
71 ;  Commonwealth  Bank  v.  Clark,  4  Mo. 
59;  Griffith  v.  Commonwealth  Bank,  4  Mo. 
255- 

But  in  Lampton  v.  Commonwealth  Bank,  2 
Litt.  (Ky.)  301,  it  was  held  that  the  plea,  that 
the  consideration  of  a  note  given  to  the  Bank 
of  the  Commonwealth  was  the  loan  of  their 
notes  issued  as  bills  of  credit  in  violation  of 
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the  Federal  Constitution,  was  no  defense  to  a 
suit  brought  by  the  bank  on  such  note. 

4.  What  Necessary  to  Constitute  Bill  of  Credit. 
— Briscoe  v.  Commonwealth  Bank,  11  Pet. 
(U.  S.)  257;  Craig  v.  Missouri,  4  Pet.  (U.  S.) 
433;  Woodruff  v.  Trapnall,  10  How.  (U.  S.) 
205 ;  Darrington  v.  Alabama  Branch  Bank,  13 
How.  (U.  S.)  12;  2  Story  on  Const.  1358, 
1371 ;  Cooley  on  Const.  Law  81 :  1  Kent  Com. 
408.  See  Pagaud  v.  State,  5  Smed.  &  M. 
(Miss. )  491 ;  Indiana  v.  Woram,  6  Hill  (N.  Y.) 
33,  40  Am.  Dec.  378. 

Bills  of  Credit  as  Contemplated  by  the  Consti- 
tution are  such  as  are  drawn  or  issued  by  the 
state  upon  the  general  credit  thereof  where 
no  specific  fund  is  appropriated  for  the  pay- 
ment or  ultimate  redemption  of  the  bills. 
Central  Bank  v.  Little,  11  Ga.  346. 

The  bills  of  credit  prohibited  to  be  issued  by 
the  states  by  the  tenth  section  of  the  first  ar- 
ticle of  the  Constitution  of  the  United  States 
are  promissory  notes  or  bills  for  the  payment 
of  which  the  faith  of  the  state  only  is  pledged. 
They  are  such  bills  as  were  emitted  by  Con- 
gress and  the  different  states  anterior  to  the 
adoption  of  the  Constitution.  State  v.  Billis, 
2  McCord  L.  (S.  Car.)  14. 

5.  Pagaud  v.  State,  5  Smed.  &  M.  (Miss.) 
491. 

6.  Gowen  v.  Shute,  4  Baxt.  (Tenn.)  57; 
Central  Bank  v.  Little,  n  Ga.  346. 

Bill  Drawn  on  Credit  of  Particular  Fund. — In 

State  v.  Billis,  2  McCord  L.  (S.  Car.)  14,  it 
was  held  that  as  a  note  of  the  Bank  of  the 
State  of  South  Carolina  was  a  bill  drawn  on 
the  credit  of  the  particular  fund  set  apart  for 
that  purpose,  it  was  not  a  bill  of  credit  within 
the  meaning  of  the  Constitution. 

7.  Indiana  v.  Woram,  6  Hill  (N.  Y.)  33,  40 
Am.  Dec.  378. 
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payment  of  taxes  and  other  dues  to  the  state.1 

Contracts  by  which  a  state  binds  itself  to  pay  money  at  a  future  day  for 
services  actually  received,  or  for  money  borrowed  for  present  use,  and  instru- 
ments executed  for  such  purposes,  are  not  bills  of  credit.2 

Bills  of  Bank  Chartered  by  state. — Bills  issued  by  a  bank  which  has  been 
chartered  by  the  state  are  not  bills  of  credit  within  the  prohibition  of  the' 
Constitution,  even  though  the  state  owns  a  part  or  the  whole  of  the  stock.3 


1.  Coupons  —  Virginia    Coupon    Cases.  —  In 

Poindexter  v.  Greenhow,  114  U.  S.  270,  in 
delivering  the  opinion  of  the  court  Justice 
Matthews  says:  "In  this  case  the  coupons 
were  issued  by  the  state  of  Virginia  and  in 
its  name,  and  were  obligations  based  on  its 
credit,  and  which  it  had  agreed,  as  one  mode 
of  redemption,  to  receive  in  payment  of  all 
dues  to  itself  in  the  hands  of  any  holder;  but 
they  were  not  issued  as  and  for  money,  nor 
was  this  quality  impressed  upon  them  to  fit 
them  for  use  as  money,  or  with  the  design  to 
facilitate  their  circulation  as  such.  It  was 
conferred,  as  is  apparent  from  all  the  circum- 
stances of  their  creation  and  issue,  merely  as 
an  assurance,  by  way  of  contract  with  the 
holder,  of  the  certainty  of  their  due  redemp- 
tion in  the  ordinary  transactions  between  the 
state  treasury  and  the  taxpayers.  They  do 
not  become  receivable  in  payment  of  taxes  till 
they  are  due,  and  the  design,  we  are  bound  to 
presume,  was  that  they  would  be  paid  at  ma- 
turity. This  necessarily  excludes  the  idea 
that  they  were  intended  for  circulation  at  all." 
See  Whiter.  Greenhow,  114  U.  S.  307;  Allen 
v.  Baltimore,  etc.,  R.  Co.,  I14  U.  S.  311; 
Chaffin  v.  Taylor,  114  U.  S.  309. 

Arkansas  Treasury  Certificates  which  were 
issued  under  the  acts  of  1868,  1869,  and  187 1 , 
and  which  were  made  a  legal  tender  in  pay- 
ment of  taxes,  salaries,  and  fees  for  all  officers, 
were  not  bills  of  credit.  Ramsey  v.  Cox,  28 
Ark.  369;  English  v.  Oliver,  28  Ark.  328; 
Parham  v.  Izard,  30  Ark.  557. 

2.  Craig  v.  Missouri,  4  Pet.  (U.  S.)  432; 
Byrne  v.  Missouri,  8  Pet.  (U.  S.)  40,  1  Kent 
408. 

The  Constitution  of  the  United  States 
does  not  forbid  states  or  counties  borrowing 
money  and  giving  proper  securities  therefor, 
and  such  securities  are  not  bills  of  credit 
within  the  meaning  of  the  Constitution.  Mc- 
Coy v.  Washington  County,  3  Wall.  Jr.  (C. 
C.)  381. 

Certificates  of  Indebtedness  issued  by  the  state 
treasurer,  under  the  directions  of  an  act  of 
the  legislature,  in  payment  of  certain  claims 
against  the  state,  and  redeemable  by  the 
treasurer  out  of  the  taxes  of  a  certain  year, 
"or  receivable  in  the  payment  of  all  taxes  or 
Other  dues  to  the  state,"  arc  not  "  bills  of 
credit  "  within  the  sense  of  that  term  as  used 
in  article  1,  section  10,  of  the  Constitution  of 
the  United  States.  State  v.  Cardozo,  5  S. 
Car.  297. 

Certificates  of  Indebtedness  on  Account  of  Mill 
tary  Services,  to  !><■  paid  by  the  state,  when  the 
money  should  be  received  from  the  federal 
government,  and  not  designed  to  be  used  or 
circulated  in  any  form  as  money,  but  only 
to  exhibit  the  obligation  incurred  by  the  state 


to  the  person  named  in  such  certificate,  are 
not  bills  of  credit  which  the  state  is  forbidden 
to  issue  by  the  Federal  Constitution.  People 
v.  Brie,  43  Hun  (N.  Y.)  317  (Supreme  Ct.), 
5  N.  Y.  Crim.  Rep.  266,  affirmed  105  N.  Y. 
618. 

But  in  City  Nat.  Bank  v.  Mahan,  21  La. 
Ann.  751,  it  was  held  that  certificates  of  in- 
debtedness which  were  issued  on  the  faith  of 
the  state  and  for  the  purpose  of  paying  the 
current  expenses  of  the  state,  made  receivable 
in  payment  for  all  state  dues  and  for  the  sale 
of  public  lands,  were  bills  of  credit,  and  hence 
issued  in  violation  of  section  10,  article  1,  of 
the  Constitution  of  the  United  States,  and 
were  not  receivable  for  taxes  or  other  public 
dues  to  the  state. 

Auditor's  Warrants,  issued  under  the  law  of 
Mississippi,  making  it  the  duty  "  of  the  auditor 
of  public  accounts  to  examine,  settle,  and  audit 
all  accounts,  claims,  or  demands  whatsoever, 
against  the  state,  arising  under  any  act  or  reso- 
lution of  the  legislature,  and  to  grant  to  every 
claimant  authorized  to  receive  the  same  a  war- 
rant on  the  state  treasury,"  are  not  bills  of 
credit  within  the  prohibited  sense  of  the  term, 
even  though  such  warrants  may  have  been 
sometimes  used  by  individual  holders  as  a  cir- 
culating medium,  and  a  substitute  for  paper 
money.  Pagaud  v.  State,  5  Smed.  &  M. 
(Miss.)  491. 

State  Warrants. — In  Bragg  v.  Tuffts,  49  Ark. 
554,  it  was  held  that  state  warrants,  the  pay- 
ment and  redemption  of  which  were  based 
upon  the  credit  of  the  state,  and  which  con- 
tained a  promise  to  pay  and  were  intended 
to  circulate  as  money,  were  bills  of  credit. 

3.  Bills  of  Bank  Chartered  by  the  State  — 
United  States. — Briscoe  v.  Commonwealth 
Bank,  11  Pet.  (U.  S.)  257 ;  Harrington  v.  Ala- 
bama Branch  Bank,  13  How.  (U.  S.)  12;  Cur- 
ran  v.  Arkansas,  15  How.  (U.  S.)  317; 
Woodruffs.  Trapnall,  10  How.  (U.  S.)*205. 

Alabama. — Owen  v.  Branch  Bank,  3  Ala. 
258. 

Arkansas. — McKarland  V.  State  Bank,  4 
Ark.  44,  415,  37  Am.  Dec.  761  ;  Webster  v. 
State  Bank,  4  Ark.  423;  Murphey  v.  State 
Bank,  7  Ark.  27. 

Kentucky. — Commonwealth  Bank  V.  Spil- 
man,  3  Dana  (Ky.)  150;  Jones  •■.  Tennessee 
Bank,  8  B.  Mon.  (Ky.)  122,  46  Am.  Dec.  540. 

In  Briscoe  Commonwealth  Bank,  11  Pet. 
(U.  S.)  257,  the  legislature  of  Kentucky 
passed  an  ac  t  establishing  a  bank  by  the  name 
of  "The  Hank  of  the  Commonwealth  of  Ken- 
tucky." This  act  declared  that  the  bank 
should  be  established  in  the  name  and  behalf 
of  the  commonwealth  of  Kentucky,  under  the 
direct  ion  of  a  president  and  twelve  directors  to 
be  chosen  by  the  legislature;  thai  tin-  bunk 
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Where  a  State  Pledges  Its  Credit  for  Payment. — And  SO  the  fact  of  the  pledge  of  the 
credit  of  the  state  in  the  charter  of  the  bank  ultimately  to  redeem  the  notes 
of  the  bank  does  not  make  them  bills  of  credit.1 

Notes  of  Municipal  Corporation. — It  has  been  held  that  notes  issued  by  a  city, 
which,  on  their  face,  were  made  receivable  for  all  debts  and  demands  due  the 
city,  are  not  within  the  inhibition  of  the  Federal  Constitution.2 

Confederate  Treasury  Notes. — Confederate  treasury  notes  were  not  bills  of  credit 
within  the  prohibition  of  the  Constitution.3 


should  be  exclusively  the  property  of  the 
commonwealth ;  that  it  should  issue  notes, 
and  its  capital  should  be  two  millions  of  dol- 
lars. The  bank  had  authority  to  receive 
money  on  deposit  and  to  make  loans.  By  a  sub- 
sequent act  it  was  required  that  the  notes  of 
the  bank  should  be  received  on  all  executions 
by  plaintiffs,  and  if  they  failed  to  indorse  on 
such  executions  that  they  would  be  so  received, 
further  proceedings  on  the  judgment  were 
delayed  for  two  years.  The  Bank  of  Kentucky 
instituted  a  suit  against  the  plaintiffs  in  error, 
on  a  promissory  note  for  which  the  notes  of 
the  bank  had  been  given  as  a  loan,  to  the 
drawers  of  the  note.  The  defendants  in  the 
suit  claimed  that  the  note  given  by  them  was 
void,  as  the  same  was  given  for  the  notes  of 
the  bank  which  were  bills  of  credit  issued  by 
the  state  of  Kentucky.  The  court  held  that 
the  notes  issued  by  the  bank  were  not  bills  of 
credit  within  the  meaning  of  the  Constitution 
of  the  United  States.    Compare  Common- 
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wealth  Bank  v.  Clark,  4  Mo.  59;  Griffith  v. 
Commonwealth  Bank,  4  Mo.  255 ;  Linn  v. 
State  Bank,  2  111.  87,  25  Am.  Dec.  71.  See  1 
Kent  Com.  408. 

A  Bank  Bill  issued  by  an  institution  taking 
its  franchise  from  the  state  authorities  for  the 
mere  legal  conveniences  of  a  corporate  body 
is  not  a  bill  of  credit  within  the  inhibition  of 
the  Constitution  of  the  United  States.  State 
v.  Calvin,  R.  M.  Charlt.  (Ga.)  151. 

1.  Darrington  v.  Alabama  Branch  Bank,  13 
How.  (U.S.)  12;  Owen  v.  Branch  Bank,  3 
Ala.  258. 

2.  Smith  v.  New  Orleans,  23  La.  Ann.  5, 
affirmed  24  La.  Ann.  20.  Notes  were  issued 
by  the  city  of  New  Orleans,  and  were  known 
as  city  treasury  notes.  The  court  said  that 
individuals  and  corporations  were  not  in- 
cluded in  the  restriction,  and  there  was  no 
distinction  in  this  respect  between  public  and 
private  corporations. 

3.  Bailey  v.  Milner,  1  Abb.  (U.  S.)  261. 
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By  the  Editorial  Staff. 

L  DEFIHITIONS  AND  GENERAL  CONSIDERATIONS,  76. 

I  Definitions,  76. 

2.  Pariies  to  Bills  and  Notes,  78. 

3.  inland  and  Foreign  Bills,  78. 

4.  Origin  of  Bills  and  Notes,  79. 

5.  Analogy  between  Bills  and  Notes,  79. 
61  Nonnegotiable  Bills  and  Notes,  80. 

JL  Ike  Contract  Evidenced  by  a  Bill  or  Note,  8i. 

L  Form  and  Interpretation,  81. 
a.  Formal  Essentials,  81. 
(1)  In  General,  81. 
2)  As  to  Writing,  8 1 . 

(a)  Necessity  of  Writing,  81. 

(b)  Material  of  the  Instrument,  8 1. 

(3)  As  to  Order  or  Promise,  81. 

(a)  The  Order  Contained  in  a  Bill  of  Exchange,  8 1. 

(b)  The  Promise  Contained  in  a  Promissory  Note,  82. 

(c)  Order  or  Promise  in  the  Alternative,  84. 

(4)  As  to  Payment,  84. 

(a)  Certainty  of  Payment,  84. 

aa.  In  General,  84. 
bb.  Certain  in  Fact,  84. 

(aa)  General  Principles,  84. 

(bb)  Particular  Fund,  87. 

(cc)  Reference  to  Method  of  Reimbursement 
or  Payment,  88. 

(dd)  Statement  of  Consideration,  89. 
cc.  Certain  in  Time,  90. 

(aa)  General  Principles,  90. 

(bb)  Contingency  as  to  Time,  91. 

(cc  )  Payment  Ultimately  Certain,  92. 

(dd)  Payment  by  Instalments,  94. 
dd.  Certain  in  Amount,  95. 

(aa)  General  Principles,  95. 

(bb)  Payable  with  Exchange,  96. 

(cc)  Increase  of  Interest  after  Maturity,  98. 

(dd)  Attorney' s  Fees  and  Costs  of  Collection, 
98. 

(b)  Medium  of  Payment,  103. 

aa.  General  Principles,  103. 
bb.  Foreign  Money,  105. 
X.  Currency  or  Current  Funds,  106. 
dd.  Banknotes  and  Bank  Bills,  107. 
(£)  As  to  Parties,  108. 

(a)  Certainty  of  Parties  in  General,  108. 

(b)  Signature  of  Drawer  or  Maker,  108. 

aa.  In  General,  108. 

bb.  Joint  and  Several  Notes,  1 10. 

(c )  Direction  to  Drawee,  1  1 1. 

(d)  Designation  of  Payee,  1 1 2. 

aa.  In  General,  1 1 2. 
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bb.  Fictitious  Payees,  115. 
cc.  Presumptions — Parol  Evidence,  117. 
(e)  Instrumctit  Defective  as  to  Parties,  118. 
aa.  General  Principles,  118. 
bb.  Drawer  and  Drawee  Same  Person,  1 19. 
cc.  Drawer  or  Maker  and  Payee  Same  Person,  120. 
dd.  Drawee  and  Payee  Same  Person,  122. 
ee.  Ambiguous  Instruments — Rights  of  Holder,  122. 

(6)  Absence  of  Seal,  123. 

(7)  Not  Coupled  with  Collateral  Agreements,  124. 

(a)  General  Principles,  124. 

(b)  Ancillary  Provisions  as  to  Payment,  126. 

t.  Orderly  Parts  and  Special  Clauses  in  Bills  and  Notes,  128. 

(1)  Expression  of  Date  of  Making,  128. 

(2)  Expression  of  Place  of  Making,  1 29. 

(3)  Expression  of  Atnount,  1 30. 

(4)  Expression  of  Place  of  Payment,  131. 

(5)  Expression  of  Time  of  Payment,  132. 

(6)  Designation  of  Parties,  133. 

(7)  Words  of  Negotiability,  133. 

(8)  Expression  of  Consideration — Value  Received,  135. 

(9)  Direction  to  Place  to  Account,  1 37. 

(10)  Words  of  Advice,  137. 

(11)  Provision  in  Case  of  Need,  137. 

(12)  Attestation,  138. 

(13)  Effect  of  Omissions  and  Irregularities  Merely  Formal,  139. 
C.  Memoranda  on  Bills  and  Notes,  139. 

(1)  General  Principles,  139. 

(2)  Contemporaneous  Memoranda  Modifying  Instrument,  140. 

(3)  Memoranda  Not  Affecting  the  Instrument,  142. 

d.  Separate  Written  and  Oral  Agreements,  144. 

(1)  Separate  Written  Agreements  to  Control  Bills  and  Notes,  144. 

(2)  Parol  Agreements  Intended  to  Cotitrol  Bills  and  Notes,  146. 

(a)  Contemporary  Parol  Agreements  Controlling  Terms 

Inadmissible ,  146. 

(b)  Limitations  of  the  Rule  against  Parol  Agreements,  150. 

aa.  General  Statement,  150. 

bb.  Parol  Evidence  to  Show  Failure  of,  or  Condi- 
tional Delivery,  151. 

cc.  Executed  Parol  Agreements  as  to  Satisfaction, 
152. 

dd.  Parol  Evidence  as  to  Incomplete,  Erroneously 

Framed,  or  Ambiguous  Instruments,  152. 
ee.  Parol  Evidence  as  to  Matters  or  Agreements 
Collateral  to  Instrument,  1 54. 

(3)  Subsequent  Written  or  Oral  Agreements  Controlling  Bills  and 

Notes,  154. 

e.  Sets  of  Foreign  Bills,  155. 

f.  Stamps,  157. 

Capacity  and  Authority  of  Parties,  162. 

a.  General  Statement,  162. 

b.  Agency,  163. 

C.  Persons  under  Disability  or  with  Limited  Power,  163. 

(1)  Lunatics,  163. 

(2)  Drunken  Persons,  165. 

(3)  Infants,  165. 

(4)  Persons  under  Guardianship,  168. 

(5)  Married  Women,  168. 

(a)  Generally,  168. 

(b)  Bills  and  Notes  between  Husband  and  Wife,  169. 

(c)  Wife  as  Agent,  1 70. 

(d)  Instruments  Payable  or  Indorsed  to  Wife,  1 70. 

(e)  Estoppel — Parties  Liable  on  Married  Women's  Afar, 

or  Paper  between  Husband  and  Wife,  172. 
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(6)  Alien  Enemies,  173. 

(7)  Executors  and  Administrators,  174. 

(8)  Bankrupts,  175. 

(9)  Partners,  176. 
(a)  Generally,  176. 
(  b  )  Trading  Partnerships,  1 76. 

(c)  Nontrading  Partnerships,  178.  , 

(d)  Fonn  of  Partnership  Paper,  178. 

(e)  Acceptance  by  Partner,  182. 

(f)  Dissolution  of  Firm,  182. 

(10)  Corporations,  183. 
(a)  Generally,  183. 

(£)  Validity  of  Corporation  Paper,  183. 

)  Paper  Issued  Ultra  Vires,  1 84. 
(d)  Authority  of  Officers  and  Agents-  185. 
(<? )  Form  of  Corporation  Paper,  185. 

(11)  Municipal  Corporations,  185. 

3.  7^  Consideration,  186. 
a.  Necessity  of  Consideration,  186. 

Presumption  of  Consideration,  186. 
f.  Sufficiency  of  Consideration,  188. 
//.  Inadequacy  of  Consideration,  189. 
^.  Illegal,  Immoral,  and  Fraudulent  Considerations.  189. 

(1)  Illegality  Avoiding  Instruments  between  Immediate  Parti**,  iSy. 
(a)  In  General,  189. 
(£)  Statutory  Illegalities,  190. 
(<:)  Considerations  against  Public  Policy,  191. 

(2)  Illegality  Rendering  Instrument  Absolutely  Void,  192. 

(3)  Partial  Illegality,  192. 

(4)  Immoral  Considerations,  193. 

(5)  Fraudulent  Considerations,  103. 
y.   Want  or  Failure  of  Consideration,  193. 

(1)  7J?/<z/  Want,  193. 
(«)  Generally,  193. 

)  67/"/.?  0/"  Notes,  1 94. 

(2)  Partial  Want,  195. 

(3)  Total  Failure,  195. 

(4)  Partial  Failure,  195. 

(5)  When  Want  or  Failure  may  be  Shown,  196. 
(rt)  Immediate  Parties,  196. 
(£)  Remote  Parties,  198. 

Parol  Evidence  as  to  Consideration,  199. 
A.  Burden  of  Proof  as  to  Consideration,  200. 

4.  Execution  of  the  Instrument,  200. 
a.  /«  General,  200. 

Signing,  200. 
c.  Delivery,  201. 

(1)  Essential  to  Validity  of  Bill  or  Note,  201. 

(2)  What  Is  a  Sufficient  Delivery,  202. 

(3)  Delivery  as  Controlling  Inception  and  Validity  of  Instrument, 

203. 

4)  Conditional  Delivery,  204. 

5)  Delivery  of  Inchoate  Bill  or  Note,  207. 

HL  Acceptance  of  a  Bill  of  Exchange,  207. 

1.  Definition ,  207. 

2.  General  Principles,  208. 

a.  Preliminary,  208. 

b.  Holder's  Right  to  Demand  Absolute  Acceptance,  208. 

c.  Time  of  Acceptance,  209. 

(1)  Before  Completion  of  Bill,  209. 

(2)  After  Previous  Refusal  to  Accept,  209. 

(3)  After  Maturity,  209. 

(4)  After  Death  of  Drawer,  209. 
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d.  Who  may  Accept,  210. 

e.  When  the  Contract  of  Acceptance  Is  Complete,  212. 

f.  Must  Be  for  the  Payment  of  Money,  213. 

3.  Written  and  Verbal  Acceptances,  213. 

a.  Written  Acceptances,  213. 

(1)  On  the  Bill  Itself,  213. 

(a)  In  General,  213. 

(b)  Expression  of  the  Date,  215. 

(c)  Words  Importing  an  Undertaking  to  Pay,  215. 

(d)  Signature  of  Drawee,  217. 

(2)  On  a  Paper  Other  than  the  Bill  Itself,  2 1 7. 

b.  Verbal  Acceptances  at  Common  Law,  217. 

(1)  Validity  of  Parol  Acceptances,  217. 

(2)  What  Words  Amount  to  an  Acceptance,  218. 

(3)  Necessity  for  Assent  of  Holder,  219. 

(4)  Words  Addressed  to  a  Stranger  to  the  Bill  Not  an  Acceptance, 

219. 

4.  Implied  and  Constructive  Acceptances,  219. 

a.  In  General,  219. 

b.  Effect  of  Retention  of  Bill  by  Drawee,  220. 

c.  Refusal  to  Return,  or  Wilful  Destruction  of  Bill,  222. 

d.  Retention  of  Funds  or  Property  against   Which  Bill  is  Drawn, 

223. 

e.  Effect  of  Drawee' s  Discounting  Bill,  223. 

f.  Writing  on  Bill  an  Order  upon  Third  Person  to  Pay  It,  223. 

g.  Part  Payment  or  Payment  as  Acceptance,  224. 

5.  Qualified  and  Conditional  Acceptances,  224. 

a.  Definitions,  224. 

b.  Qualification  or  Condition  must  Be  Distinct,  225. 
C.  Necessity  of  Assent  of  Antecedent  Parties,  226. 

d.  Instances  of  Qualifications  and  Conditions ,  227. 

(1)  Qualifications  as  to  Time,  Amount,  and  Mode  of  Payment, 

227. 

(2)  Qualification  as  to  Place  of  Payment,  228. 

(3)  Agreement,  after  Refusal,  to  Pay  if  Again  Presented,  229. 

(4)  Acceptances  Payable  When  in  Funds,  229. 

(5)  Acceptances  Payable  on  Happening  of  Independent  Event, 

229. 

e.  Necessity  for  Fulfilment  of  Condition,  229. 

(1)  Generally,  229. 

(2)  Fulfilment  Rendered  Impossible,  231. 

(3)  Burden  of  Proof  to  Show  Performance,  232. 

6.  Acceptances  Supra  Protest  or  for  Honor,  232. 

7.  Promises  to  Accept,  233. 

a.  Introductory,  233. 

b.  English  Doctrine,  234. 

C  Authorities  in  the  United  States,  235. 

(1)  Virtual  Acceptance  by  Writteti  Promise  to  Accept  Nonexist' 

ing  Bill,  235. 

(2)  Written  Promises  to  Accept  Nonexisting  Bills  Not  Amounting 

to  Acceptances,  237. 

(3)  Verbal  Promises  to  Accept  Nonexisting  Bills,  238. 

(4)  Written  and  Verbal  Promises  to  Accept  Existing  Bills, 

238. 

(5)  Statutes  as  to  Promises  to  Accept,  240. 

d.  To  What  Bills  the  Doctrine  of  Virtual  Acceptances  Is  Applicable, 

241. 

e.  Construction  of  Promises  to  Pay  or  Accept,  242. 

f.  Variafice  between  Authority  and  Bill,  243. 

8.  Verbal  Acceptances  and  Promises  to  Accept  as  Affected  by  Statute  of  Frauds 

244. 

Transfer,  246. 

1.  Methods  of  Transfer  Generally,  246 

2.  Negotiation,  Time  of,  246. 
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a.  In  General,  246. 

b.  Overdue  Paper,  246. 

(1)  In  General,  246. 

(2)  When  Paper  Deemed  Overdue,  247. 

(a)  In  General,  247. 

(b)  Maturity  of  Paper  Payable  at  Sight  or  on  Demand, 

248. 

(c)  Paper  Transferred  on  Last  Day  of  Grace,  249. 

3.  Negotiation  and  Assignment  by  Delivery,  250. 

a.  Of  Instruments  Payable  to  Bearer  or  Indorsed  in  Blank,  250. 

b.  Of  Instruments  Payable  to  Order,  252. 

(1)  Delivery  Passes  Equitable  Title,  252. 

(2)  Right  to  Compel  Indorsement,  254. 

(3)  Delivery  to  Prior  Holder  or  Person  Discharging  Instrument 

for  Honor,  255. 
C.  Of  Nonnegotiable  Instruments,  256. 

4.  Negotiation  by  Indorsement,  256. 

a.  Definition  of  Indorsement,  256. 

b.  What  Paper  Passes  by  Indorsement,  257. 

(1)  Instruments  Payable  to  Order,  257. 

(2)  Indorsement  of  Instruments  Payable  to  Bearer,  257. 

(3)  Indorsement  of  Nonnegotiable  Instruments,  258. 
e.  Form  and  Essentials  of  Contract  of  Indorsement,  258. 

(1)  Formal  Essentials,  258. 

(a)  As  to  Writing,  258. 

aa.  Indorsement  must  Be  in  Writ  big,  258. 
bb.  Position  of  Indorsement  —  Allonge,  259. 

(3)  Following  the  Tenor  of  the  Instrument,  259. 

(c)  What  Language  Amounts  to  an  Indorsement — Signa- 
ture, 260. 

(2)  Parlies  to  Indorsement,  261. 

(a)  Who  may  Be  Indorser,  261. 

aa.  Indorsement  must  be  Made  by  Legal  Holder, 
261. 

bb.  foint  Payees  Not  Partners,  262. 

(b)  Who  may  Be  Indorsee,  263. 

(3)  Delivery,  263. 

(a)  Delivery  Necessary  to  Complete  Indorsement,  263. 

(b)  What  Is  Sufficient  Delivery,  264. 
(<r)  Conditional  Delivery,  265. 

d.  The  Various  Kinds  of  Indorsement,  265. 

(1)  In  General,  265. 

(2)  Indorsement  in  Full,  266. 

(a)  Definition,  266. 

(b)  Effect,  266. 

(3)  Indorsement  in  Blank,  266. 

(a)  Definition,  266. 

(b)  Effect,  267. 

(c)  Right  to  Fill  up  Indorsement,  268. 

aa.  Indorsement  may  be  Pilled  up  with  Any  Consist- 

ent  Contract,  268. 
bb.   Time  of  Pilling  up  Indorsement,  271. 
cc.   Who  may  Fill  up  Indorsement,  272. 

(4)  Restrictive  Indorsement,  272. 

(a)  Definition ,  272. 

(b)  Effect,  273. 

(5)  Qualified  Indorsement,  275. 

(6)  Conditional  Indorsement,  277. 

(7)  Partial  Indorsement,  278. 

(8)  Irregular  Indorsement,  278. 

e.  Right  to  Strike  out  Indorsements,  279. 

f.  Time  of  Indorsement,  28 1. 

5.  Transfer  by  Assignment ,  281. 

6.  Transfer  by  Operation  of  Law,  282. 
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V.  Bights  of  Holder,  282. 


1.  What  is  Meant  by  Holder  Generally,  282. 

2.  What  Constitutes  a  Holder  in  Due  Course,  282. 

a.  In  General,  282. 

b.  Value,  283. 

(1)  In  General,  283. 

(2)  Payment  of  Contemporaneously  Contracted  Debt,  284. 

(3)  Payment  of  Pre-existing  Debt,  285. 

(a)  In  General,  285. 
\b)  Debt  of  Maker  or  Drawer,  287. 
aa.  In  General,  287. 

bb.  Effect  of  Acceptance  of  Debtor's  Bill  or  Note, 
287. 

(c)  Debt  of  Third  Person,  288. 

(d)  Nominal  Payment,  288. 

(4)  Collateral  for  Contetnporaneously  Contracted  Debt,  289. 

(5)  Collateral  for  Pre-existing  Debt,  290. 

(a)  In  General,  290. 

(b)  History  of  Conflict,  290. 

(c)  Right  of  Holder  against  Subsequent  Attaching  Creditor 

of  Payee,  295. 

(6)  Nominal  Payment  and  Collateral  Security  Distinguished, 

297. 

(7)  Crediting  Depositor  with  Proceeds  of  Discounted  Paper, 

298. 

(8)  Accommodation  Paper,  299. 
e.  Bona  Fides,  299. 

(1)  In  General,  299. 

(2)  Good  Faith  the  Original  Criterion,  299. 

(3)  Circumstances  of  Suspicion,  299. 
d.  Notice,  302. 

(1)  In  General,  302. 

(2)  Express  Notice,  303. 

(3)  Constructive  Notice,  304. 

(a)  In  General,  304. 

(b)  Notice  Implied  from  Face  of  Paper,  304. 

(c)  Extrinsic  Facts  as  Notice,  306. 

(4)  Refrainment  by  Holder  to  Make  Inquiry,  308. 

(5)  Purchaser  with  Notice  from  Holder  in  Due  Course,  308. 

(6)  Time  of  Notice,  309. 
e.  Due  Course  of  Trade,  310. 

(1)  In  General,  310. 

(2)  What  Transactions  within  Rule,  310. 

(a)  Transfer  without  Delivery,  310. 

(b)  Transfer  without  Indorsement,  311. 
(f)  Transfer  by  Operation  of  Law,  31 1. 

(d)  Purchase  from  Acceptor,  Maker,  or  Drawer,  312. 

3.  Paper  Transferred  Overdue,  312. 

a.  Holder  Takes  Subject  to  Equities  and  Defenses,  312. 

b.  To  What  Equities  Subject,  315. 

(1)  Rule  that  Only  Inherent  Equities  Attach,  315. 

(2)  Collateral  Equities  and  Set-offs  Allowed,  316. 

(3)  Equities  against  Intermediate  Holders,  317. 

4.  Presumptions  in  Holder  s  Favor,  and  Burden  of  Proof  ,  318. 

a.  In  General,  318. 

b.  Burden  of  Proof  ,  320. 

(1)  In  General,  320. 

(2)  When  the  Burden  Shifts — Effect  of  Fraud,  Illegality,  etc., 

321. 

5.  Effect  of  Fraud,  Duress,  or  Misappropriation  on  Holder' s  Rights,  325. 

a.  Fraud  Is  a  Personal  Defense,  325. 

b.  Instruments  Procured  by  Deceit  and  Misrepresentation,  326. 

(1)  General  Rule,  326. 
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(2)  Effect  of  Negligence  in  Signing,  $27. 

(3)  What  Amounts  to  Negligence — Instances,  328. 

(4)  Statutes,  329. 

c.  Instruments  Never  Delivered,  330. 

d.  Instruments  Fraudulently  Altered,  332. 

e.  Forged  Paper,  334. 

f.  Duress,  334. 

g.  Misappropriation  and  Breach  of  Trust,  335. 

( 1 )  Instruments  Delivered  Conditionally  and  Circulated  Fraudu- 

lently, 335. 

(2)  Instruments  Delivered  in  Blank  and  Completed  Fraudulently, 

337- 

6.  Holder  of  Renewal  Bill  or  Note,  339. 

7.  Holder  s  Right  of  Action  and  Proof  Thereof,  342. 

a.  Rights  of  Action,  342. 

(1)  Who  may  Bring  Action,  342. 

(2)  Against  Whom  Action  may  be  Brought,  343. 

(3)  When  Right  of  Action  Accrues,  343. 

b.  Proof  of  Cause  of  Action,  344. 

(1)  Production  of  the  Instrument,  344. 

(2)  Execution  and  Indorsement,  345. 

(3)  Identity  of  Parties,  345. 

(4)  Parties  as  Witnesses,  345. 

8.  Amount  of  Recovery  and  Damages,  345. 

a.  Amount  of  Recovery,  345. 

(1)  In  Case  of  Want  or  Failure  of  Consideration,  345. 

(2)  By  Transferee  for  Less  than  Face  Value,  345. 

(a)  Against  Remote  Parties,  345. 

(b)  Against  an  Immediate  Party,  347. 

b.  Damages,  348. 

(1)  Interest,  348. 

(2)  Protest  Charges,  348. 

(3)  Reexchange,  348. 

(4)  Other  Charges,  348. 

(5)  Costs,  348. 

VI  OtUQBNOE  Required  of  Holder,  348. 

1.  Presentment  for  Acceptance,  348. 

a.  Necessity  of  lYesentment,  348. 

b.  By  Whom  Presentment  should  be  Made,  349. 

c.  To  Whom  Presentment  should  be  Made,  349. 

d.  Mode  of  Presentment,  350. 

e.  Time  of  Presentment,  350. 

f.  Place  of  Presentment,  352. 

2.  Presentment  for  Payment,  352. 

a.  Necessity  of  Presentment,  352. 

(1)  As  against  Drawer  or  Indorser,  352. 

(2)  As  against  Acceptor  or  Maker,  354. 

(3)  As  against  Guarantor,  354. 

(4)  As  against  Person  Not  Party  to  Paper,  but  Liable  on  Consid- 

eration, 356. 

b.  By  Whom  lYesentment  should  be  Made,  356. 

(1)  In  the  Case  of  Notes  and  Inland  Bills,  356. 

(2)  In  the  Case  of  Foreign  Bills,  357. 

c.  To  Whom  lYesentment  should  be  Made,  358. 

d.  Mode  of  lYesentment,  359. 

(1)  Possession    of  Instrument  by   Party  Presenting  Necessary, 

359- 

(2)  Demand  According  to  Tenor  of  Paper  Required,  360. 

(3)  Forwarding  Bill  or  Note  by  Mail,  360. 

(4)  Notice  to  Drawee  or  Maker  that  Paper  Is  in  Bank,  360. 

(5)  Where  Instrument  Is  Payable  at  Holder  s  Residence  or  Place 

of  Business,  361. 

e.  Time  of  lYesentment,  362. 
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(1)  Day  of  Presentment,  362. 

(a)  As  against  Drawee  or  Maker  362. 

(b)  As  against  Drawer  or  Indorser,  362. 

aa.  Where  Instrument  Is  Payable  on  Day  Certain,  362* 
bb.   Where  Instrutnent  is  Not  Payable  on  Day  Cer~ 
tain,  363. 

cc.  Circumstances  Excusing  Delay,  365. 

(2)  Allowance  of  Days  of  Grace,  366. 

(a)  Definition  and  Character  of  Grace,  366. 

(b)  On  What  Instruments  Grace  is  Allowed,  367. 

(c)  Term  of  Grace  Allowed,  368. 

(3)  Reckoning  of  Time,  368. 

(a)  Reckoning  of  Days,  368. 

(b)  Reckoning  of  Months,  369. 

if)  From  What  Time  Maturity  is  Reckoned,  370. 

(4)  Hour  of  Presentment,  370. 
f.  Place  of  Presentment,  371. 

(1)  Where  Instrument  Is  Payable  at  Specified  Place,  371. 

(a)  As  between  Holder  and  Drawer  or  Indorser,  371. 

(b)  As  between  Holder  and  Maker  of  Note,  373. 

(c)  As  between  Holder  and  Acceptor  of  Bill,  375. 

(2)  Agreement  as  to  Place  of  Payment,  yjt>. 

(3)  Where  Instrument  Is  Payable  Generally,  376. 
Protest,  378. 

a.  Protest  Defined,  378. 

b.  What  Instruments  must  be  Protested,  379. 
C.  Formalities  of  Making  Protest,  380. 

(1)  General  Statement,  380. 

(2)  The  Certificate  of  Protest,  381. 

(a)  The  Contents,  381. 

aa.  Description  of  Instrument  Protested,  381. 

bb.  Fact  and  Mode  of  Presentment,  381. 

cc.  Person  to  Whom  Presentment  is  Made,  38 1. 
dd.  Person  by  Whom  Presentment  is  Made,  382. 

ee.  Time  of  Presentment,  382. 
ff.  Place  of  Presentment,  382. 
gg.  Demand  of  Payment,  383. 
hh.  Refusal  of  Acceptance  or  Payment,  383. 

ii.  Person  Requesting  Protest,  383. 

(b)  The  Signature,  383. 

(c)  Necessity  of  Seal,  383. 

(3)  When  Protest  should  be  Made,  384. 

(4)  Where  Protest  should  be  Made,  384. 

(5)  By  Whom  Protest  should  be  Made,  385. 

d.  Protest  as  Evidence,  385. 

(1)  Of  Its  Own  Authenticity ,  385. 

(2)  Of  Facts  Therein,  386. 

(a)  Generally,  386. 

(  b )  Presentment  and  Demand,  387. 

(c)  Dishonor,  388. 

(d)  Notice  of  Dishonor,  389. 

aa.  Generally,  389. 

bb.  The  Fact  of  Notice,  390. 

cc.  Manner  of  Giving  Notice,  390. 
dd.   Time  of  Giving  Notice ,  391. 

ee.  Place  of  Giving  Notice,  39 1 . 

ff.  Person  by  Whom  Notice  is  Given,  393. 
gg.  Contents  of  Notice,  393. 

(e)  Collateral  Facts,  393. 

(3)  Where  Certificate  of  Protest  is  Destroyed  or  Lost,  394. 

(4)  Protest  as  Secondary  Evidence,  394. 

(5)  Protest  Used  to  Assist  Notary's  Memory,  395. 

(6)  Admissibility  of  Extrinsic  Evidence  in  Aid  of  Protest,  396. 

e.  Notarial  Fees,  396. 
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4.  Notice  of  Dishonor,  397. 
a.  Definition,  397. 
t.  Necessity  0/  Notice,  397. 

(1)  To  Fix  Liability  of  Drawer  or  Indorser,  397. 

'a)  Generally,  397. 

(  b)  Indorser  of  Note  before  Delivery,  401. 

(c)  Indorser  after  Maturity,  402. 

(d)  Effect  of  Failure  to  Give  Notice,  403. 
(i?)  What  Instruments  Require  Notice,  403. 

(2)  To  Fix  Liability  of  Maker  or  Acceptor,  404. 

(3)  To  Fix  Liability  of  Guarantor,  404. 

(4)  To  Fix  Liability  of  Person  Not  Party  to  Paper,  but  Liable  on 

the  Consideration,  408. 
C,  By  Whom  Notice  may  be  Given,  408. 

(1)  In  General,  408. 

(2)  Where  Holder  Is  Dead,  409. 

(3)  Agents,  409. 

(4)  Strangers,  410. 

d.  To  Whom  Notice  may  be  Given,  410. 

(1)  In  General,  410. 

(2)  Where  Party  to  be  Notified  Is  Dead,  410. 

(3)  Where  Party  to  be  Notified  Is  a  Bankrupt,  412. 

(4)  Agents,  413. 

(5)  Partners,  413. 

(6)  Joint  Drawers  or  Indorser s,  414. 

e.  Formal  Requisites  of  Notice,  414. 

(1)  In  General,  414. 

(2)  Date,  415. 

(3)  Address,  415. 

(4)  Contents,  416. 

(a)  In  General,  416. 

(b)  Description  of  Paper,  417. 

(c)  Statement  of  Fact  of  Dishonor,  420. 

(d)  Statement  as  to  Responsibility  of  Party  Notified,  423. 
(e  )  Communication  of  Fact  of  Protest,  423. 

(f  )  Name  of  Sender  of  Notice,  423. 

f.  Mode  of  Giving  Notice,  424. 

(1)  Service  by  Mail,  424. 

(a)  Where  Parties  Reside  in  Different  Towns  or  Villages, 

424. 

(b)  Notice  by   Mail   to   Person  Residing  beyond  Town 

Limits,  425. 

(c)  Where  Parlies  Reside    in    Same   Town  or  Village, 

426. 

(d)  What  Amounts  to  a  Sufficient  Service  by  Mail,  428. 

(2)  Sendee  by  Delivery,  429. 

(a)  In  General,  429 

(b)  What  will  Be  a  Sufficient  Delivery,  429. 

(3)  Verbal  Notice,  430. 

g.  Time  of  Giving  Notice,  430. 

(1)  Validity  of  Notice  Prior  to  Dishonor,  430. 

(2)  Notice  on  Day  of  Dishonor,  430. 

(3)  Within  What  Time  after  Dishonor  Notice  may  be  Given, 

43'- 

(a)  General  Rule,  431. 

(b)  Parties  Residing  in  Same  Place,  431. 

(c)  Parties  Residing  in  Different  Places,  432. 

aa.   Where  Notice  is  Transmitted  by  Mail,  432. 
bb.   Transmission  by  Means  Other  than  Mail,  433. 

(d)  Notice  to  Successive  Indorsers,  434. 

(e)  Notice  to  Indorsers  after  Maturity,  436. 

(f  )  Exclusion  of  Holidays  from  Computation,  436. 
(g)  Excuses  for  Delay,  436. 
(A)  Hour  of  Giving  Notice,  437. 
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h.  Place  of  Giving  Notice,  ^yj. 

(1)  Where  Notice  Is  Verbal  or  by  Delivery,  437. 

(2)  Where  Service  Is  by  Mail,  438. 

(a)  General  Rule,  438. 

(b)  Notice  to  Party  Having  Two  Places  of  Residence, 

439- 

(c)  Notice  to  Former  Residence  or  Place  of  Business,  440. 

(d)  Notice  Sent  to  Wrong  Place  after  Due  Inquiry,  440. 

(e)  Deposit  in  Holder' s  Post  Office   Where  Proper  Place 

cannot  be  Ascertained,  442. 
(/)  Where  Party  Directs  Notice  to  be  Sent  to  Certain  Place, 
442. 

(g)  Notice  Addressed  to  Place  of  Date  of  Paper,  443. 

(3)  Place  Immaterial  Where  Notice  is  Received,  443. 
5.  Excuses  for  Want  of  Presentment,  Protest,  and  Notice,  444. 

a.  Drawing  without  Having  Effects  in  Hands  of  Drawee,  444. 

b.  Transfer  of  Invalid  Paper,  447. 

c.  Receiving  Funds  or  Assets  of  Acceptor  or  Maker,  447. 

d.  Parties  Occupying  Double  Relation,  449. 

(1)  Identity  of  Drawer  and  Drawee,  449. 

(2)  Where  Drawer  or  Indorser  and  Drawee  or  Maker  Are  Part- 

ners, 449. 

(3)  Appointment  of  Drawer  or  Indorser  as  Acceptor' s  or  Maker's 

Personal  Representative,  450. 

e.  Removal  or  Absconding  of  Maker  or  Acceptor,  450. 

f.  Inability  of  Holder  to  Make  Presentment  or  Give  Notice,  451. 

(1)  Where  Place  for  Presentment  or  Notice  cannot  be  Found, 

451. 

(2)  Where  Place  for  Presentment  or  Notice  is  Closed,  452. 

(3)  Where  Specified  Place  of  Payment  has  Ceased  to  Exist, 

453- 

(4)  Where  Paper  is  Transferred  Too  Near  Maturity,  453. 

g.  Waiver,  453. 

(1)  In  General,  453. 

(2)  To  Whom  Waiver  may  be  Given,  454. 

(3)  By  Whom  Waiver  may  be  Given,  454. 

(4)  Parties  Affected  by  Waiver  in  Written  Instrument,  455. 

(5)  Time  of  Making  Waiver,  456. 

(6)  Consideration  of  Waiver,  457. 

(7)  Mode  of  Making  Waiver,  457. 

(a)  In  General,  457. 

(b)  Direct  and  Express  Waiver,  459. 

(c)  Implied  Waiver  Before  and  At  Maturity,  460. 

aa.  Generally,  460. 

bb.  Promise  to  Pay  Bill  or  Note,  46 1 . 

cc.  Agreement  to  Extend  Time  of  Payment,  462. 

dd.  Request  for  Forbearance,  463. 

(d)  Effect  of  Promise  to  Pay  Made  after  Maturity,  463. 

h.  Some  Circumstances  Inoperative  as  Excuses,  467. 

(1)  Want  of  Prejudice  to  Drawer  or  Indorser,  467. 

(2)  Loss  or  Destruction  of  Paper,  468. 

(3)  Bankruptcy  or  Insolvency  of  Acceptor  or  Maker,  468. 

(4)  Death  of  Maker  or  Acceptor,  468. 

TIL  Liabilities  of  Paetles,  469. 

I.  Drawee  and  Acceptor  of  a  Bill,  469. 

a.  Obligation  of  the  Drawee  to  Accept,  469. 

b.  Liability  of  the  Drawee  for  Nonacceptance,  470. 

c.  Effect  of  Acceptance,  470. 

(1)  Acceptor  Becomes  Primary  Debtor,  470. 

(2)  Admissions  by  Acceptance,  470. 

(a)  In  General,  470. 

( b )  Existence  of  the  Drawer,  471. 
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(c)  Genuineness  of  Signatures,  471. 

(d)  Inviolacy  of  Body  of  Bill,  472. 

(e)  Capacity  of  Parties,  472. 
(/)  Authority  of  Parties,  473. 

(g)  Funds  of  Drawer  in  Acceptor' s  Hands,  473. 
(3)  Liability  of  Acceptor,  474. 

2.  Maker  of  a  Note,  474. 

a.  Engagement  of  the  Maker,  474. 

b.  Admissions  by  Execution,  474. 

(1)  Existence  of  Payee,  474. 

(2)  Capacity  of  Payee  to  Indorse,  475. 

3.  Acceptor  for  Honor  Supra  Protest,  475. 

a.  Engagement,  475. 

b.  Estoppel,  475. 

4.  Transferrer  by  Delivery,  475. 

a.  Incurs  No  Liability  on  the  Instrument,  475. 

b.  Warranties  as  Vendor,  476. 

5.  Drawer  and  Indorsers,  477. 

a.  The  Contract  of  Indorsement  Considered,  477. 

(1)  Indorsement  an  Independent  Contract,  477. 

(2)  Dual  Nature  of  the  Contract,  478. 

(3)  Indorsement  "  without  Recourse,"  478. 

(4)  Indorsement  in  the  Form  of  Assignment,  479. 

(5)  Indorsement  in  the  Form  of  Guaranty,  479. 

(6)  Indorsement  of  Nonnegotiable  Instruments,  479. 

b.  Indorsement  Considered  as  a  Transfer  of  Title,  481. 

(1)  Generally,  481. 

(2)  Warranties  in  Respect  to  the  Validity  of  the  Instrument,  481. 

c.  Indorsement  Considered  as  a  Contract  of  Indemnity,  482. 

d.  The  Engagement  of  Drawer  and  Indorsers,  483. 

e.  Order  of  Liability ;  483. 

f.  Admissibility  of  Contemporaneous  Agreements,  484. 

( 1 )  Inadmissibility  to  Affect  Right  of  Bona  Fide  Holder  without 

Notice,  484. 

(2)  Admissibility  between  the  Parties  to  the  Agreement,  484. 

(a)  Written  Agreements,  484. 

(b)  Parol  Agreements,  484. 

aa.  General  Principle,  484. 

bb.  Agreements  between  Drawer  and  Payee,  484. 
cc.  Agreements  between  Indorser  and  Indorsee,  485. 

(aa)  Test  of  Applicability  of  Principle,  485. 

(bb)   What  may  Not  be  Shown,  485. 

(cc)  What  may  be  Shown,  487. 

6.  Irregular  Indorsers,  488. 

a.  Liability  Determined  by  Relation  to  the  Instrument,  488. 

b.  The  Relation  Assumed  by  an  Irregular  Indorser,  488. 

(1)  In  General —  Circumstances  Determining  Character,  488. 

(2)  Negotiable  Instruments,  489. 

(a)  Indorsement  before  Delivery,  489. 

aa.  Relation  Determined  by  Purpose  of  Indorsement, 
489. 

bb.  IVesumfitivc  Purpose,  489. 

(aa)  To  Assume  Liability  to  Payee,  489. 

(bb)  To  Assume  No  Liability  to  Payee,  491. 
cc.  Admissibility  of  Extraneous  Evidence  to  Show 
True  Purpose,  492. 

(b)  Indorsement  after  Delivery,  494. 

(3)  Nonnegotiable  Instruments,  494. 

7.  Sureties  and  Guarantors,  495. 

Vm.  Discharge  and  Payment,  495. 

1.  Nature  and  Methods  of  Discharge,  495. 

2.  Payment,  495. 

a.  Generally ,  495. 
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b.  Time  of  Payment,  495. 

c.  To  Whom  Payment  must  be  Made,  496. 

d.  By  Whom  Payment  must  be  Made,  497. 

(1)  Generally,  497. 

(2)  Payment  by  Party  Ultimately  Liable,  497. 

(3)  Payment  by  a  Drawer  or  Indorser,  497. 

e.  Payment  Supra  Protest  or  for  Honor,  498. 

f.  Right  to  Reissue  Paper  after  Payment,  499. 

g.  Recovery  of  Money  Paid  under  Mistake,  501. 

3.  Novation,  Satisfaction,  and  Release,  503. 

4.  Cancellation  or  Destruction,  503. 

5.  Alteration,  504. 

6.  Discharge  by  Operation  of  Law  —  Merger,  504. 

7.  Discharge  of  Endorsers  as  Sureties,  505. 

8.  Discharge  of  foint  Parties,  506. 

CROSS-REFERENCES. 


As  to  matters  of  Procedure,  see  the  title  NEGOTIABLE  INSTRUMENTS,  in  the  En- 
cyclopaedia of  Pleading  and  Practice. 

As  to  the  Alteration  of  Bills  and  Notes,  see  the  title  ALTERA  TION  OF  INSTRUMENTS, 
vol.  2,  p.  181. 

As  to  the  Effect  of  Bills  as  Assignments,  see  the  title  ASSIGNMENTS,  vol.  2,  p.  1007. 
As  to  the  Conflict  of  Laws  with  Reference  to  Bills  and  Notes,  see  the  title  CONFLICT  OF 
LAWS. 

As  to  the  Collection  of  Bills  and  Notes  by  Banks  and  Other  Agents,  see  the  title  AGENCY, 
vol.  1,  p.  930  ;  A  TTORNEY  AND  CLIENT,  vol.  3,  p.  278  ;  BANKS  AND  BANK- 
ING, vol.  3,  p.  787  ;  COLLECTION  AGENCIES. 

As  to  the  Execution  of  Negotiable  Paper  by  Corporation  Officers  and  Other  Agents,  see  the  title 
AGENCY,  vol.  1,  p.  930;  OFFICERS  AND  AGENTS  OF  PRIVATE  CORPO- 
RA TIONS. 

As  to  Contracts  of  Guaranty  and  Suretyship,  see  the  titles  GUARANTY ;  SURETYSHIP. 

As  to  Interest  and  the  Recovery  thereof,  see  the  title  INTEREST. 

As  to  Exchange  and  Reexchange,  see  the  title  EXCHANGE  AND  REEXCHANGE. 

As  to  Lost  Bills  and  Notes  and  the  Remedies  Thereon,  see  the  title  LOST  PAPERS. 

As  to  Limitations  of  Actions  on  Bills  and  Notes,  see  the  title  LIMITATION  OF  ACTIONS. 

As  to  the  Rights  of  Transferees  of  Notes  Secured  by  Mortgage  or  Deed  of  Trust,  see  the  titles 
MORTGAGES ;  CHATTEL  MORTGAGES;  TRUST  DEEDS  AND  POWER 
OF  SALE  MORTGAGES. 

As  to  other  related  instruments,  see  the  titles  BANKNOTES,  vol.  3,  p.  771;  BILLS  OF 
LADING;  BONDS;  CERTIFICATES  OF  DEPOSIT ;  CHECKS ;  COUPONS; 
DUE  BILLS;  LETTERS  OF  CREDIT  MONEY;  MUNICIPAL  SECURITIES; 
NEGOTIABLE  INSTRUMENTS ;  RAILROAD  SECURITIES  ;  STOCK. 

As  to  other  matters  of  Substantive  La  w  and  Evidence  relating  to  this  subject,  see  the 
titles  AGENCY,  vol.  1,  p.  930;  ACCOUNTS,  vol.  1,  p.  433;  ACCORD  AND  SAT- 
ISFACTION, vol.  1,  p.  408;  APPLICATION  OF  PAYMENTS,  vol.  2,  p.  433; 
BANKS  AND  BANKING,  vol.  3,  p.  787;  CONSIDERATION ;  CONTRACT; 
DAMAGES;  DELIVERY;  DURESS;  ESCROW;  FORGERY;  FRAUD; 
GAMING;  GIFTS;  ILLEGAL  CONTRACTS ;  INSOLVENCY  AND  BANK- 
RUPTCY; LARCENY;  LEGACIES  AND  DEVISES;  NOTICE;  NOVA- 
TION; PAROL  EVIDENCE ;  PAYMENT;  PLEDGE  AND  COLLATERAL 
SECURITY;  RELEASE;  SALES;  SEALS;  SET-OFF,  COUNTERCLAIM 
AND  RECOUPMENT;  TENDER ;  UNDUE  INFLUENCE ;  USAGE  AND 
CUSTOM;  USURY;  WARRANT  OF  ATTORNEY. 

I.  Definitions  and  General  Considerations — 1.  Definitions. — a  bui  of  Exchange 

is  an  unconditional  order  in  writing  for  the  payment  of  a  certain  sum  of 
money  absolutely  and  at  all  events.1 

1.  This  is  the  definition  of  Judge  Chalmers,  conditional  order  in  writing  addressed  by  one 
Dig.  Laws  of  Bills  and  Notes,  §  r,  with  the  in-  person  to  another,  signed  by  the  person  giving 
sertionofthe  word  "  certain  "  before  "sum  it,  requiring  the  person  to  whom  it  is  addressed 
of  money."  to  pay  on  demand,  or  at  a  fixed  or  determina- 

Other  Definitions  of  Bills  of  Exchange. — "An  un-      ble  future  time,  a  sum  certain  in  money  to  or 
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A  Promissory  Note  is  an  unconditional  promise  in  writing  for  the  payment  of 
a  certain  sum  of  money  absolutely  and  at  all  events.1 

Negotiability. — Bills  and  notes  may  be  negotiable  or  nonnegotiable.  In  the 
widest  sense  of  the  term  an  instrument  is  negotiable  when  it  is  transferable 
from  one  person  to  another  by  delivery  or  by  indorsement  and  delivery,  so  as 
to  vest  in  the  transferee  or  indorsee  the  legal  title  to  the  instrument  and  the 
property  represented  by  it.2  But  this  is  not  all  which  is  properly  included 
in  the  conception  of  negotiable  instruments.  By  modern  statutes  choses  in 
action,  generally,  are  assignable  so  as  to  allow  the  assignee  to  bring  an 
action  thereon  in  his  own  name.3  But  the  characteristic  qualities  of  negoti- 
able instruments,  and  that  to  which  they  owe  their  great  commercial  impor- 
tance, is  that  a  transfer  by  delivery  or  indorsement  to  one  who  takes  the 
paper  for  value,  and  without  notice  of  any  infirmity  of  title  in  the  person 
from  whom  he  receives  it,  carries  the  title  free  from  such  infirmity.4 


to  the  order  of  a  specified  person  or  to  bearer." 
English  Bills  of  Exchange  Act,  §  3. 

"  An  instrument  negotiable  in  form  by 
which  one  who  is  called  the  drawer  requests 
another  called  the  drawee  to  pay  a  specified 
sum  of  money."    Cal.  Civ.  Code  §  3171. 

"An  unconditional  ?—\&\  irom  A  to  B,  di- 
recting B  to  pay  C  a  certain  sum  of  money 
therein  named."    Byles  on  Bills  1. 

"  An  open  letter  addressed  by  one  person  to 
a  second,  directing  him  in  effect  to  pay  abso- 
lutely and  at  all  events  a  certain  sum  of  money 
therein  named  to  a  third  person,  or  to  any 
other  to  whom  that  third  person  may  order 
to  be  paid ;  or  it  may  be  payable  to  bearer,  or 
to  the  drawer  himself."  1  Daniel  on  Negoti- 
able Instruments,  §  27. 

1.  This  is  the  definition  of  Judge  Bailey  and 
Chancellor  Kent,  slightly  modified.  Judge 
Bailey's  definition  is,  "  A  bill  of  exchange  is  a 
written  order  or  request;  and  a  promissory 
note,  a  written  promise,  for  the  payment  of 
money  absolutely  and  at  all  events."  Bailey 
on  Bills  1  ;  3  Kent's  Com.  74. 

Other  Definitions  of  Promissory  Notes. — "An 
unconditional  promise  in  writing  made  by  one 
person  to  another,  signed  by  the  maker,  engag- 
ing to  pay  on  demand,  or  at  a  fixed  or  deter- 
minable future  time,  a  certain  sum  in  money 
to  or  to  the  order  of  a  specified  person  or  to 
bearer."    English  Bills  of  Exchange  Act,  $  83. 

"An  instrument  negotiable  in  form  where- 
by the  signer  promises  to  pay  a  specified  sum 
of  money."    Cal.  Civ.  Code,  $  3244. 

"  An  open  promise  in  writing  by  one  per- 
son to  pay  another  person  therein  named,  or 
to  his  order  or  to  bearer,  a  specified  sum  of 
money  absolutely  and  at  all  events."  Daniel 
on  Negotiable  Instruments,  $  28. 

"An  absolute  promise  in  writing,  signed  but 
not  sealed,  to  pay  a  certain  specified  sum  at  a 
time  therein  limited  or  on  demand,  or  at  sight, 
to  a  person  therein  named  or  designated,  or  to 
his  order  or  to  bearer."    Byles  on  Bills  5. 

3.  Odell  v.Gray, 15  Mo.  337,  55  Am.  Dec.  147. 
8.   See  the  title  Assignments,  vol.  2,  p. 

1007. 

4.  See  infra,  this  title,  the  subtitle  Rights 
of  Iiona  Fill,-  Holders. 

Statement  of  Essential  Qualities  of  Negotiability 

— The  following  admirable  statement  of  the 
essential  qualities  of  negotiability  is  from  the 


dissenting  opinion  of  Lord  Chief  Baron  Eyre 
in  the  House  of  Lords,  in  the  great  case  of 
Gibson  v.  Minet,  1  H.  Bl.  605:  "  Bills  of  ex- 
change being  of  several  kinds,  the  title  to  sue 
upon  any  one  bill  of  exchange  in  particular 
will  depend  upon  what  kind  of  bill  it  is,  and 
whether  the  holder  claims  title  to  it  as  the 
original  payee,  or  as  deriving  from  the  orig- 
inal payee,  or  from  the  drawer,  in  the  case  of 
a  bill  drawn  payable  to  the  drawer's  own  or- 
der, who  is  in  the  nature  of  an  original  payee. 
The  title  of  an  original  payee  is  immediate, 
and  apparent  on  the  face  of  the  bill.  The  de- 
rivative title  is  a  title  by  assignment,  a  title 
which  the  common  law  does  not  acknowledge, 
but  which  exists  only  by  the  custom  of  mer- 
chants. As  it  is  by  force  of  the  custom  of 
merchants  that  a  bill  of  exchange  is  assignable 
at  all,  of  necessity  the  custom  must  direct 
how  it  shall  be  assigned  ;  and,  in  respect  of 
bills  payable  to  order,  the  custom  has  directed 
that  the  assignment  should  be  made  by  a  writ- 
ing on  the  bill,  called  an  indorsement,  appoi ru- 
ing the  contents  of  that  bill  to  be  paid  to  some 
third  person;  and,  in  respect  of  bills  drawn 
payable  to  bearer,  that  the  assignment  should 
be  constituted  by  delivery  only.  This  is  sim- 
ple and  obvious :  every  man  who  can  read 
can  discover  whether  the  holder  of  a  bill 
claims  to  be  the  assignee  of  it  as  indorsee  or 
as  bearer.  If  it  should  be  questioned*  whether 
a  bill  payable  to  bearer  passes  by  assignment, 
or  whether  every  bearer  is  not  an  original 
payee,  as  being  within  the  description  in  the 
bill  itself  of  the  original  payee,  it  does  not 
appear  to  me  to  be  necessary  to  this  argument 
that  this  question  should  be  decided.  I  am 
content  that  it  should  be  taken  either  way. 
In  either  case,  the  title  of  a  bearer  is  self-evi- 
dent, the  title  of  an  indorsee  appears  by  tin- 
indorsement  itself,  the  truth  of  which  is  guar- 
anteed by  the  highest  penal  sanctions.  Every 
thinp  which  is  necessary  to  be  known,  in  or- 
der that  it  may  be  seen  whether  a  writinp  is 
a  bill  of  exchange,  and  as  such  by  the  custom 
of  merchants  partakes  of  the  nature  of  a  spe- 
cialty, and  creates  a  debt  or  duty  by  its  own 
proper  force,  whether  by  the  same  custom  it 
be  assignable,  and  how  it  shall  lie  assigned, 
and  whether  it  has  in  fact  been  assigned  agree- 
able to  the  custom,  appears  at  once  bv  the 
bare  inspection  of  the  writinp;  with  the 
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2.  Parties  to  Bills  and  Notes — Original  Parties  to  Bill  of  Exchange. — There  are  in 
general  three  original  parties  to  a  bill  of  exchange:  the  drawer,  he  who  gives 
the  order;  the  payee,  he  in  whose  favor  the  order  is  drawn;  and  the  drawee, 
he  upon  whom  the  order  is  drawn.  The  drawee,  after  he  has  signified  his 
assent  to  the  bill  of  exchange,  is  called  the  acceptor.1 

The  Original  Parties  to  a  Promissory  Note  are  the  maker,  he  who  makes  the  note  ; 
and  the  payee,  he  in  whose  favor  the  note  is  made.2 

Parties  Introduced  by  Transfer. — By  transfer,  new  parties  are  introduced.  If  the 
bill  or  note  is  payable  to  A  or  order,  A  may  by  an  indorsement  accom- 
panied by  delivery  direct  it  to  be  paid  to  B ;  A  then  becomes  the  indorser, 
B  the  indorsee.  By  the  same  process  B  may  in  turn  become  indorser  to  C.s 
If  the  original  bill  or  note  is  payable  to  bearer  it  may  be  transferred  by  delivery 
merely.4 

The  Holder  of  a  bill  or  note  is  the  person  in  legal  possession  thereof,  and 
may  be  either  the  payee,  the  indorsee,  or  the  bearer.5 

3.  Inland  and  Foreign  Bills.- — An  inland  bill  of  exchange  is  one  drawn  and 
payable  in  the  same  country  or  state.  A  foreign  bill  of  exchange  is  one 
drawn  in  one  state  or  country  and  payable  in  another  state  or  country.6 

Bills  Drawn  and  Payable  in  Different  States  of  Union. — Bills  drawn  in  one  state  and 
payable  in  another  in  the  United  States  are  foreign  bills.7 


circumstance,  in  the  case  of  a  bill  payable  to 
bearer,  of  that  bill  being  in  the  possession  of 
him  who  claims  title  to  it.  The  wit  of  man 
cannot  devise  anything  better  calculated  for 
circulation.  The  value  of  the  writing,  the  as- 
signable quality  of  it,  and  the  particular  mode 
of  assigning  it,  are  created  and  determined  in 
the  original  frame  and  constitution  of  the  in- 
strument itself ;  and  the  party  to  whom  such 
a  bill  of  exchange  is  tendered  has  only  to  read 
it,  need  look  no  further,  and  has  nothing  to 
do  with  any  private  history  that  may  belong 
to  it.  The  policy  which  introduced  this  sim- 
ple instrument  demands  that  the  simplicity  of 
it  should  be  protected,  and  that  it  never  should 
be  entangled  in  the  infinitely  complicated 
transactions  of  particular  individuals  into 
whose  hands  it  may  happen  to  come." 

1.  Benjamin's  Chalmers'  Digest,  art.  253 
Kent's  Com.  *75 ;  Smith's  Mercantile  Law 
(Poineroy's  ed.),  §  252. 

2.  Smith's  Mercantile  Law  (Pomeroy's ed.), 
$  253- 

3.  Indorser — Indorsee.  — The  holder  who  in- 
dorses a  bill  is  called  the  indorser.  A  person 
who  makes  title  through  an  indorsement  is 
called  an  indorsee.  Benjamin's  Chalmers' 
Digest,  art.  in.  For  a  consideration  of  in- 
dorsement see  infra,  this  title,  Transfer. 

4.  Bearer  means  the  person  in  possession  of 
a  bill  or  note  which  is  payable  to  bearer. 
English  Bills  of  Exch.  Act,  §  2.  See  infra, 
this  title,  Transfer . 

6.  English  Bills  of  Exch.  Act,  §  2;  Ben- 
jamin's Chalmers'  Digest,  art.  3.  See  infra, 
this  title,  Rights  of  Holder. 

6.  At  Common  Law. — Inland  bills  of  exchange 
at  common  law  are  such  as  are  both  drawn  and 
payable  within  the  limits  of  England,  Wales, 
and  Berwick-on-Tweed.  Foreign  bills  at  com- 
mon law  are  such  as  are  drawn  or  payable,  or 
both,  abroad,  or  drawn  in  one  realm  of  the 
United  Kingdom  and  payable  in  another. 
Byles  on  Bills,  p.  397.  Mahoney  v.  Ashlin, 
2  B.  &  Ad.  478,  22  E.  C.  L.  127. 
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A  bill  drawn  inEngland  on  a  resident  abroad, 
and  accepted  or  payable  in  England,  is  an 
inland  bill.  Amner  v.  Clark,  2  C.  M.  &  R. 
468. 

In  England  it  has  been  held  that  a  blank 
form  of  a  bill  of  exchange,  signed  in  a  foreign 
country,  and  sent  to  London  for  acceptance, 
where  the  blanks  were  filled  up  and  the  bills 
accepted,  was  a  foreign  bill  of  exchange.  Bar- 
ker v.  Sterne,  9  Exch.  684;  Snaith  v.  Mingay, 

1  M.  &  S.  87. 

For  the  Present  English  Definition  of  inland 
and  foreign  bills  of  exchange  see  the  English 
Bills  of  Exchange  Act,  §  4. 

7.  Bills  Drawn  In  One  State  and  Payable  In  An- 
other—  United  States. — Townsley  v.  Sumrall, 

2  Pet.  (U.  S.)  170;  Buckner  v.  Finley,  2  Pet. 
(U.S.)  589;  Dickins*/.  Beal,  10 Pet.  (U.  S.)572; 
U.  S.  Bank  v.  Daniel,  12  Pet.  (U.  S.)  53  ;  Lons- 
dale v.  Brown,  4  Wash.  (U.  S.)  148,  3  Wash. 
(U.  S.)  404. 

Alabama. — Donegan  v.  Wood,  49  Ala.  242, 
20  Am.  Rep.  275 ;  Todd  v.  Neal,  49  Ala.  266; 
Turner  v.  Patton,  49  Ala.  406. 

Florida. — Joseph  v.  Salomon,  19  Fla.  632. 

Illinois. — Mason  v.  Dousay,  35  111.  424,  85 
Am  Dec.  368. 

Indiana. — State  Bank  v.  Hayes,  3  Ind.  400; 
American  Express  Co.  v.  Haire,  21  Ind.  4,  83 
Am.  Dec.  334. 

Kentucky. — Rice  v.  Hogan,  8  Dana  (Ky.) 
133;  Chenowith  v.  Chamberlin,  6  B.  Mon. 
(Ky.)  60,  43  Am.  Dec.  145  ;  Tennessee  Bank  v. 
Smith,  9  B.  Mon.  (Ky.)  609;  Harmon  v.  Wil- 
son, 1  Duv.  (Ky.)  322. 

Maine.  —  Green  v.  Jackson,  15  Me.  136; 
Warren  v  Warren,  16  Me.  259;  Freeman's 
Bank  v.  Perkins,  18  Me.  292 ;  Warren  v. 
Coombs,  20  Me.  139;  Ticonic  Bank  v.  Stack- 
pole,  41  Me.  302. 

Massachusetts. — Phoenix  Bank  v.  Hussey, 
12  Pick.  (Mass.)  483;  Bliss  v.  Nichols,  12 
Allen  (Mass.)  443;  Ocean  Nat.  Bank  v. 
Williams,  102  Mass.  141. 

New  Hampshire. — Carter  v.  Burley,  9  N. 
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4.  Origin  of  Bills  and  Notes. — Bills  of  Exchange  originated  with  the  revival  of 
commerce  after  the  Dark  Ages,  in  Italy,  whence  their  use  spread  into  Western 
Europe.    Their  negotiability  is  due  to  the  law  merchant.1 

Promissory  Notes  are  said  to  be  of  great  antiquity  and  to  have  been  in  use 
among  the  Romans.2 

Negotiability  of  Notes —Statute  of  Anne. — Their  negotiability,  however,  is  due  to 
the  Statute  3d  and  4th  Anne,  c.  9,  which  declares  that  promissory  notes 
"shall  have  the  same  effect  and  be  negotiable  in  like  manner  as  inland  bills 
of  exchange  according  to  the  custom  of  merchants."3 

5.  Analogy  between  Bills  and  Notes. — Bills  and  notes  are  governed  by  the 
same  rules  with  respect  to  the  certainty  required  in  their  terms  and  their 
general  elements,  but,  at  its  inception,  a  note  differs  from  a  bill  in  the  parties 
thereto.  Only  the  rights  of  the  maker  and  the  payee  are  involved  in  a  promis- 
sory note;  when,  however,  the  payee  transfers  the  note  to  an  indorsee  the 
similarity  of  the  note  to  an  accepted  bill  is  perfected ;  it  is  then  an  order 
from  the  payee  upon  the  maker  for  the  payment  of  money  to  the  indorsee; 
the  indorser  (payee)  is  the  drawer,  the  maker  of  the  note  is  the  acceptor, 
and  the  indorsee  is  the  payee.  Remembering  this  analogy,  decisions  with 
regard  to  bills  may  be  applied  mutatis  mutandis  to  notes.4 


H.  558;  Grafton  Bank  v.  Moore,  14  N.  H. 
142;  Simpson  v.  White,  40  N.  H.  540. 

New  York. — Wells  v.  Whitehead,  15  Wend. 
(N.  Y.)  527  ;  Halliday  v.  McDougall.  20  Wend. 
(N.  Y.)  81,  22  Wend.  (N.  Y.)  264. 

South  Carolina. — Duncan  v.  Course,  1  Mill 
(S.  Car.)  100;  Cape  Fear  Bank  v.  Stinemetz, 

1  Hill  L.  (S.  Car.)  44. 

Trnncssce. — Carter  v.  Union  Bank,  7  Humph. 
(Tenn.)  548,  46  Am.  Dec.  89. 

Contra,  Miller  v.  Hackley,  5  Johns.  (N.  Y.) 
375,  4  Am.  Dec.  372  (dictum  of  VanNess,  J.). 

By  Statute  In  Virginia  such  bills  are  treated  as 
inland.  Brown  v.  Ferguson,  4  Leigh  ( Va.)  52, 
24  Am.  Dec.  707. 

Note  Maker  and  Indorser  In  Different  States. — 
Where  the  maker  of  a  promissory  note  lives 
in  one  state  and  the  indorser  in  another,  the 
operation  of  the  indorsement  is  so  far  similar 
to  the  drawing  of  a  hill  of  exchange  that  in  an 
action  against  the  indorser  dishonor  may  be 
proved  by  protest.  Williams  v.  Putnam,  14 
N.  II.  540,40  Am.  Dec.  204;  Simpson  v.  White, 
40  N .  II.  540. 

A  note  made  in  Upper  Canada,  payable  at 
Montreal,  is  an  inland  note.  Bradbury  v. 
Doole,  1  U.  C.  Qi  B.  442. 

Testimony  to  Prove  a  Bill  an  Inland  Bill. — 
Although  the  bill  appears  to  be  on  its  face  a 
foreign  bill,  yet  testimony  may  be  introduced 
to  show  that  it  was  an  inland  bill  and  con- 
sequently subject  to  the  Stamp  Act.  Tordaine 
v.  Lashbrooke,  7  T.  R.  601;  Bire  v.  Moreau, 

2  C.  &  F.  376,  12  E.  C.  L.  180;  Abraham  v. 
DuBola,  4  Campb.  269;  Bartlett  v.  Smith,  11 
M.  &  W.  483;  Stead  man  v.  Duhamel,  1  C.  B. 
888,  50  E.  C.  L.  888. 

Inadmissible  against  Bona  Fide  Holder.  —  But 
as  against  a  bona  fide  purchaser  without  notice, 
it  cannot  be  shown  that  a  bill  purporting  to 
be  a  foreign  bill  was  in  reality  an  inland  bill, 
or  vice  versa.  Lennig  t.  Ralston,  23  Fa.  St. 
137;  Towne  v.  Rice,  122  Mass.  67.  See  Snaith 
v.  Mingay,  1  M.  &  S.  87. 

BUI  Dated  at  Foreign  City-  Judicial  Notice  — 
If  a  bill  or  note  is  dated  at  a  foreign  city, 
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the  court  will  not  take  judicial  notice  of  the 
country  in  which  such  city  is,  but  the  bill  will 
be  held  to  be  inland.  Kearnev  v.  King,  1 
Chit.  Rep.  28,  18  E  C.  L.  19;  R'iggin  v.  Col- 
lier, 6  Mo.  568;  Cook  v.  Crawford,  4  Tex. 
420;  Yale  v.  Ward,  30  Tex.  17. 

1.  Daniel  on  Negotiable  Instruments,  $  3; 
3  Kent's  Com.  72;  Story  on  Bills  of  Exchange 
5;  Goodwin  v.  Robarts,  L.  R.  10  Exch.  337. 

The  Continental  origin  of  the  law  merchant 
is  significant  as  showing  that  its  foundation  is 
to  be  sought  in  the  civil  law ;  this  helps  to  ex- 
plain certain  anomalies  as  to  the  doctrine  of 
consideration  as  applied  to  negotiable  instru- 
ments. Langdell's  Summary  of  Contracts, 
$  49- 

2.  Daniel  on  Negotiable  Instruments,  §  5; 
Story  on  Promissory  Notes,  §  5. 

3.  Cause  of  the  Statute  of  Anne. — This  statute 
was  brought  about  by  the  decisions  of  Lord 
Holt,  that  promissory  notes  were  not  within 
the  operation  of  the  law  merchant,  and  so  were 
not  negotiable.  Clerk  v.  Martin,  1  Salk.  129, 
2  Ld.  Raym.  757;  Buller  v.  Crips,  6  Mod.  29. 
See  Burton  v.  Souter,  1  Ld.  Raym.  774;  Wil- 
liams v.  Cutting,  2  Ld.  Raym.  825;  and  also 
Pearson  v.  Garrett,  4  Mod.  242;  Carlos  v. 
Fancourt,  5  T.  R.  482. 

Promissory  Notes  before  the  Statute. — Whether 
promissory  notes  were,  previous  to  the  statute, 
negotiable,  contrary  to  Lord  Holt's  opinion, 
is  disputed.  See  the  exhaust  ive  note  1  C ranch 
(U.  S.)  367.  The  following  authorities  hold 
that  they  were  negotiable  before  the  statute. 
Goodwin  v.  Robarts,  L.  R.  10  Exch.  337; 
Dunn  v.  Adams,  1  Ala.  527,  35  Am.  Dec.  42; 
Irvin  f.  Maury,  1  Mo.  ( But  see  St.  Charles 

First  Nat.  Bank  v.  Hunt,  25  Mo.  App.  170.) 
The  opinion  of  Lord  I  lolt  is  followed  in  Norton 
v.  Rose,  2  Wash.  (Va.)  233;  Caton  v.  Lenox, 
c;  Rand.  (Va.)  31;  Davis  v.  Miller,  14  Gratt. 

(Va.)  1.  The  question  becomes  a  practical  one 
when  it  arises  In  a  state  where  the  statute  of 
Anne,  or  a  similar  statute,  is  not  in  force. 

4.  Ld.  Mansfield  In  Heylyn  v.  Adamson,  2 
Burr.    669.    See  also  Bank  of  America  V. 
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6.  Nonnegotiable  Bills  and  Notes. — While  negotiability  is  the  characteristic 
quality  of  bills  and  notes,  it  is  not  essential  to  their  validity.1  Nonnegoti- 
able instruments  may  be  declared  upon  as  bills  and  notes,2  have  been  held  to 
import  a  consideration,3  and  are  entitled  to  days  of  grace.4  By  indorsing 
such  an  instrument  the  payee  becomes  liable  to  the  indorsee,5  but  the  latter 
cannot,  independently  of  statute,  sue  the  maker  or  drawer.6 


Woodworth,  18  Johns.  (N.  Y.)  324.  Thus 
the  indorsee  of  a  promissory  note  must  use 
the  same  diligence  to  collect  from  the  maker 
before  he  can  charge  the  indorser,  that  the 
payee  of  a  bill  of  exchange  must  use  towards 
the  acceptor  before  charging  the  drawer. 
Collins  v.  Butler,  2  Stra.  1087;  Heylyn  v. 
Adamson,  2  Burr.  669.  Lord  Mansfield  re- 
marks that  the  true  analogy  between  bills  and 
notes  is  obscured  by  an  apparent  but  unreal  re- 
semblance between  the  drawer  of  a  bill  and 
the  maker  of  a  note. 

1.  Negotiability  Not  Essential. — Burchell  v. 
Slocock,  2  Ld.  Raym.  1545;  Moor  v.  Pain, 
Cas.  t.  Hardw.  288 ;  Rex  v.  Box,  6  Taunt.  325  ; 
Smith  v.  Kendall,  6 T.  R.  124;  Reed  v.  Murphy, 
1  Ga.  236;  Wells  v.  Brigham,  6  Cush.  (Mass.) 
6,  52  Am.  Dec.  750;  Sibley  v.  Phelps,  6  Cush. 
(Mass.)  172;  Bates  v.  Butler,  46  Me.  387; 
Seymour  v.  Van  Slyck,  8  Wend.  (N.  Y.)  403; 
Kimball  v.  Huntington,  10  Wend.  (N.  Y.) 
675,  25  Am.  Dec.  590;  Coursin  v.  Ledlie,  31 
Pa.  St.  506;  Averett  v.  Booker,  15  Gratt. 
(Va.)  163,  76  Am.  Dec.  203. 

In  Arnold  v.  Sprague,  34  Vt.  402,  Aldis,  J., 
speaking  for  the  court,  said  :  "  It  is  not  essen- 
tial to  the  validity  of  a  bill  of  exchange  or 
promissory  note  that  it  should  be  negotiable. 
The  advantages  arising  from  the  negotiability 
of  such  instruments  was  originally  the  reason 
why  they  were  held  to  be  exceptions  to  the 
general  rule  of  the  common  law  that  choses 
in  action  were  not  assignable;  hence  it  was 
once  considered  that  negotiability  was  essen- 
tial to  such  instruments.  But  for  a  long  time, 
both  in  this  country  and  in  England,  it  has 
been  held,  and  is  now  settled  law,  that  they 
need  not  be  negotiable." 

In  the  early  cases  of  Banbury  v.  Lisset,  2 
Stra.  1212;  Chamberlyn  v.  Delarive,  2  Wils. 
353,  and  Dawkes  v.  DeLorane,  3  Wils.  207,  the 
question  was  raised  whether  negotiability  was 
necessary  to  a  bill  of  exchange,  but  the  court 
refused  to  pass  upon  it,  and  the  cases  turned 
upon  other  questions.  In  England  the  law 
was  settled  in  accordance  with  the  text  by  the 
case  of  Rex  v.  Box,  6  Taunt.  325.  See  also 
Smith  v.  Kendall,  6  T.  R.  124. 

Negotiability  enters  into  the  statutory  defi- 
nition of  a  bill  of  exchange  or  promissory 
note  in  California.    Cal.   Civ.  Code  3171, 

4  3244- 

2.  Moor  v.  Pain,  Cas.  t.  Hardw.  288;  Reed 
v.  Murphy,  1  Ga.  236;  Kendall  v.  Galvin,  15 
Me.  131,  32  Am.  Dec.  141  ;  Downing  v.  Back- 
enstoes,  3  Cai.  (N.  Y.)  137;  Goshen,  etc., 
Turnpike  Road  v.  Hurtin,  9  Johns.  (N.  Y.) 
217,  6  Am.  Dec.  273. 

3.  Nonnegotiable  Notes  Import  a  Consider- 
ation.— Goshen,  etc.,  Turnpike  Road  v.  Hur- 
tin, 9  Johns.  (N.  Y.)  217,  6  Am.  Dec.  273; 
Dutchess  Cotton  Manufactory  v.  Davis,  14 
Johns.  (N.  Y.)  238,  7  Am.  Dec.  459;  Kimball 


v.  Huntington,  10  Wend.  (N.  Y.)  675,  25  Am, 
Dec.  590;  Paine  v.  Noelke,  54  How.  Pr.  (N, 
Y.  Super.  Ct.)  333,  43  N.  Y.  Super.  Ct.  184; 
Carnwright  v.  Gray,  127  N.  Y.  92,  24  Am. 
St.  Rep.  424;  Hegeman  v.  Moon,  131  N.  Y. 
462 ;  Arnold  v.  Sprague,  34  Vt.  402.  See 
further  infra,  this  title,  The  Consideration. 

4.  Entitled  to  Grace. — Burchell  v.  Slocock,  2 
Ld.  Raym.  1545 ;  Smith  v.  Kendall,  6  T.  R. 
124;  Miller  v.  Biddle,  13  L.  T.  N.  S.  334; 
Reed  v.  Murphy,  1  Ga.236;  Duncan  v.  Mary- 
land Sav.  Inst.,  10  Gill  &  J.  (Md.)  299.  See 
further  infra,  this  title,  Diligence  Required 
of  Holder. 

Contra. — In  Connecticut  negotiability  is  con- 
sidered essential  to  a  bill  or  note  to  make  it 
import  a  consideration  or  to  entitle  it  to  days 
of  grace.  Edgerton  v.  Edgerton,  8  Conn.  6; 
Backus  v.  Danforth,  10  Conn.  297;  Bristol  v. 
Warner,  19  Conn.  7;  Currier  v.  Lockwood,40 
Conn.  349,  16  Am.  Rep.  40. 

5.  Indorsement — Indorser  Liable  to  Indorsee. — 
Where  a  payee  transfers  by  indorsement  a  note 
or  bill  of  this  character,  the  transfer  is  good 
so  as  to  make  the  indorser  liable  to  the  in- 
dorsee. Hill  v.  Lewis,  1  Salk.  132;  Seymour 
v.  Van  Slyck,  8  Wend.  (N.  Y.)  403. 

6.  Indorsee  cannot  Sue  Maker. — Hill  v.  Lewis, 
1  Salk.  132;  Gerard  v.  LaCoste,  1  Dall.  (Pa.) 
194;  Barriere  v.  Nairac,  2  Dall.  (Pa.)  249; 
Reed  v.  Murphy,  1  Ga.  236;  Davis  v.  Helm, 
34  Mo.  App.  332  ;  Hackney  v.  Jones,  3  Humph. 
(Tenn.)  612.  See  also  infra,  this  title,  Lia- 
bilities of  Parties — Indorsement  of  Nonnego- 
tiable Instruments. 

Statute — Title  Subject  to  Equities. — In  equity, 
or  where  by  statute  the  indorsee  can  sue  the 
maker,  he  stands  in  no  better  position  than 
the  indorser,  and  his  rights  are  subject  to  all 
equities  existing  between  the  original  parties. 
Lyon  v.  Summers,  7  Conn.  399;  Dyer  v.  Ho- 
mer, 22  Pick.  (Mass.)  253;  Maule  v.  Craw- 
ford, 14  Hun  (N.  Y.)  193. 

When  a  Nonnegotiable  Bill  has  been  Returned 
to  the  Drawer  by  the  Payee,  in  default  of  pay- 
ment by  the  acceptor,  the  drawer  may  sue  the 
acceptor  in  his  own  name.  Coursin  v.  Ledlie, 
31  Pa.  St.  506. 

Lost  Nonnegotiable  Note. — The  payee  may  re- 
cover upon  a  lost  promissory  note,  although 
not  proved  to  be  negotiable  in  a  court  of  law, 
on  proof  of  its  execution,  delivery,  and  amount, 
and  that  it  is  unpaid  and  lost  or  destroyed. 
Yingling  v.  Kohlhass,  18  Md.  148. 

Exception  with  Regard  to  Sovereign. — But  the 
King  of  England  may  sue  in  his  own  name 
upon  a  nonnegotiable  instrument  assigned  to 
him,  and  it  seems  that  the  rule  in  the  United 
States,  with  regard  to  a  note  assigned  to  the 
government,  is  the  same.  Lambert  v.  Taylor, 
4  B.  &  C.  138,  10  E.  C.  L.  293;  U.  S.  v.  Buford, 
3  Pet.  (U.  S. )  12 ;  U.  S.  v.  White,  2  Hill  (N. 
Y.)  59,  37  Am-  Dec.  374. 
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II.  The  Contract  Evidenced  by  a  Bill  or  Note — 1.  Form  and  Interpre- 
tation— a.  Formal  Essentials — (i)  In  General. — As  written  contracts  bills 
and  notes  may  not  be  varied  by  parol  testimony,  and  in  order  that  they  may 
fulfil  their  purpose  as  a  medium  of  exchange,  and  may  circulate  with  readi- 
ness and  safety,  the  certainty  and  scope  of  the  contract  in  all  material  points, 
and  the  whole  history  of  the  title,  must  appear  on  the  face  of  the  instru- 
ment, and  there  should  be  no  necessity  for  extrinsic  inquiries  on  the  part  of 
one  to  whom  such  an  instrument  is  tendered.1 

In  the  light  of  this  general  principle  the  essential  characteristics  of  bills 
and  notes  will  be  examined  in  detail.  First,  a  bill  or  note  must  be  in  writ- 
ing; second,  it  must  contain  an  order  or  promise;  third,  the  order  or  promise 
must  be  for  the  payment  of  a  sum  certain  of  money  absolutely  and  at  all 
events;  fourth,  the  order  or  promise  to  pay  money  must  not  be  coupled  with 
collateral  agreements  to  do  something  else;  fifth,  the  instrument  must  indi- 
cate with  certainty  the  parties  to  the  contract ;  and  sixth,  the  instrument 
must  not  be  sealed. 

(2)  As  to  Writing — (a)  Necessity  of  Writing. — It  is  essential  that  a  bill  or  note 
be  in  writing.  This  is  embodied  in  the  very  definition  of  these  instruments, 
and  no  parol  contract  could  serve  the  purpose  of  bills  and  notes  as  a  conven- 
ient and  flexible  medium  of  exchange.2  But  no  particular  method  of  writing  is 
required,  and  the  term  as  here  used  includes  writing  in  pencil  and  also  print- 
ing, except  as  to  signatures.3 

(b)  Material  of  the  Instrument. — Writing  implies  a  material  substance  to  receive 
the  characters.  This  is  usually  paper  or  parchment,  but  it  seems  that  any 
other  material  suitable  for  receiving  written  characters  might  be  used.4 

(3)  As  to  Order  or  Promise — (a.)  The  Order  Contained  in  a  Bill  of  Exchange. — A 
bill  of  exchange  must  contain  an  order  to  pay.  No  particular  form  of 
words  is  essential;5  but  it  must  be  more  than  the  mere  request  of  a 


1.  See  the  remarks  of  Eyre,  C.  B.,  in  Gibson 
v.  Minet,  I  H.  Bl.  606,  quoted  above  in  the 
notes  to  the  first  section  of  this  title.  See  also 
Carlos  v.  Fancourt,  5  T.  R.  482;  Hartley  v. 
"Wilkinson,  4  M.  &  S.  25;  Protection  Ins.  Co. 
v.  Bill,  31  Conn.  534. 

2.  See  supra,  this  title,  Definitions ;  1  Ran- 
dolph on  Commercial  Paper,  §  60. 

3.  1  Randolph  on  Commercial  Paper,  §  60; 
Byles  on  Bills,  p.  78.  An  interesting  discus- 
sion of  the  meaning  of  writing  is  to  be  found 
in  Henshaw  v.  Foster,  9  Pick.  (Mass.)  312. 
See  also  the  title  White — Writing,  in  this 
work. 

Statutes. — In  accordance  with  the  text  are 
certain  statutory  definitions  of  writing.  See 
Ind.  Stat.  1896,  §  240  ;  Mass.  Gen.  Stat.  1886, 
p.  51  ;  New  York  Statutory  Construction  Law 
1892,  t)  12. 

Pencil. — A  note  in  pencil  is  valid  so  long  as 
it  is  legible.  Reed  v.  Roark,  14  Tex.  329,  65 
Am.  Dec.  127.  Sir  John  Byles  says:  "A  bill 
or  note  or  any  other  contract  may  be  written 
In  pencil  as  well  as  in  ink.  Contracts  written 
or  signed  in  pencil  are  constantly  admitted  as 
written  contracts  at  nisi  prius  (Jeflfery  v. 
Walton,  1  Stark.  267,  2  E.  C.  L.  108;  Mer- 
ritt  v.  Clason,  12  Johns.  (N.  Y.)  102,  7  Am. 
Dec.  286;  Draper  r>.  Pattanl,  2  Spears  L.  (S. 
Car.)  292).  And  testamentary  writings  in 
pencil  often  in  the  ecclesiastical  courts. 
(Rprmes  v.  Clarkson,  4  I'hillim.  22;  Green  v. 
Skipworth,  1  I'hillim.  53;  Dickenson  v.  Dic  k- 
enson, a  Philllm.  173.)"  Byles  on  Bills,  p.  78. 
4  C.  of  L. — 6 


4.  1  Daniel  on  Negotiable  Instruments,  § 
77;  1  Randolph  on  Commercial  Paper,  §61. 
It  is  suggested  by  these  authors  that  the  courts 
might  view  with  suspicion  an  instrument 
written  upon  any  unusual  material.  Metallic 
tokens  would  seem  at  common  law  to  be  only 
evidences  of  debt.    Byles  on  Bills  167. 

5.  BUI  of  Exchange  must  Contain  an  Order  to 
Pay. — Little  v.  Slackford,  M.  &  M.  171,  22  E. 
C.  L.  280.  This  was  an  action  of  debt  for 
money  paid  by  the  plaintiff  to  the  use  of  the  de- 
fendant upon  this  instrument :  "  Mr.  L.,  please 
let  bearer  have  £7,  and  place  it  to  my  account, 
and  you  will  oblige  your  humble  servant,  S." 
It  was  objected  that  this  was  a  bill  of  exchange, 
and,  not  being  stamped,  inadmissible  as  evi- 
dence. Lord  Tenterden  said:  "I  think  no 
stamp  is  necessary ;  the  paper  does  not  pur- 
port to  be  a  demand  made  by  a  party  having  a 
right  to  call  on  the  other  to  pay." 

In  Patterson  v.  Poindexter,  6  W.  &  S.  (Pa.) 
227,  40  Am.  Dec.  554,  Gibson,  C.  J.,  in  com- 
menting upon  this  decision,  said  :  "  A  better 
reason  [for  the  decision]  seems  to  be  that  the 
tone  of  the  request  did  not  indicate  a  will- 
ingness to  incur  the  responsibility  which  en- 
sues from  the  drawing  of  such  a  bill." 

In  Ellor's  Case,  1  Leach  C.  C.  323,  the  instru- 
ment held  not  a  bill  was  :  "  Please  to  send  Xio 
by  bearer,  as  I  am  so  ill  I  cannot  wait  upon 
you." 

In  Norris  7'.  Solomon,  2  M.  &  Rob.  266,  the 
plaintiff  sent  an  itemized  account  to  the  de- 
fendant anil  at  the  foot  thereof  wrote  :  "Mr. 
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favor,1  or  than  the  conferring  of  authority  to  make  a  payment.2  But  the 
order  is  not  invalidated  because  it  contains  words  of  civility.3 

(b)  The  Promise  Contained  in  a  Promissory  Note. — Every  promissory  note  must  con- 
tain a  promise  to  pay.  No  particular  words  are  required,  but  any  form  of 
expression  is  sufficient  from  which  can  be  deduced  a  direct  undertaking  to 
pay  the  sum  specified.4    A  mere  acknowledgment  of  indebtedness  is  not 


S.,  please  pay  the  above  account  to  O.,  and 
oblige,  yours  respectfully,  N."  Maule,  J., 
said  :  "  This  is  not  a  bill  of  exchange,  nor  any- 
thing like  one."  But  in  Hoyt  v.  Lynch,  2 
Sandf.  (N.  Y.)  328,  an  instrument  almost 
identical  with  that  involved  in  Norris  v.  Sol- 
omon, 2  M.  &  Rob.  266,  was  held  to  be  a  bill 
of  exchange. 

In  Ruff  v.  Webb,  1  Esp.  129,  it  was  held 
that  an  instrument  as  follows:  "  Mr.  N.  will 
much  oblige  Mr.  W.  by  paying  R.,  or  order, 
twenty  guineas  on  his  account,"  was  a  bill  of 
exchange,  and  contained  an  order. 

"  Credit  A.,  or  order,"  is  an  order.  Ellison 
v.  Collingridge,  9  C.  B.  570,  67  E.  C.  L.  570. 

1.  Little  v.  Slackford,  M.  &  M.  171,  22  E. 
C.  L.  280;  Ellor's  Case,  1  Leach  C.  C.  323. 

2.  Hamilton  v.  Spottiswoode,  4  Exch.  200. 
See  Russell  v.  Powell,  14  M.  &  W.  418.  Of 
the  instrument  construed  in  the  first  case  cited, 
Parke,  B.,  remarked  :  "  Here  is  only  an  option 
to  pay  or  not,  therefore  this  bill  is  not  a  bill 
of  exchange. " 

3.  Words  of  Civility. — Story  on  Bills,  §  33, 
note;  Ruff  v.  Webb,  1  Esp.  129 ;  Wheatley  v. 
Strobe,  12  Cal.  92,  73  Am.  Dec.  522;  Jarvis  v. 
Wilson,  46  Conn.  90,  33  Am.  Rep.  18 ;  Spurgin 
v.  McPheeters,  42  Ind.  527;  Biesenthall  v . 
Williams,  1  Duv.  (Ky.)  329,  85  Am.  Dec.  629; 
Hoyt  v.  Lynch,  2  Sandf.  (N.  Y.)  328. 

4.  Note  must  Contain  a  Promise  to  Pay — Eng- 
land.—  Casborne  v.  Dutton,  Selwyn  N.  P. 
329;  Morris  v.  Lee,  I  Stra.  629;  Chadwick  v. 
Allen,  1  Stra.  706;  Block  v.  Bell,  1  M.  &  Rob. 
149;  Green  v.  Davies,  4  B.  &  C.  235,  10  E.  C.  L. 
319;  Ellis  v.  Mason,  7  D.  P.  C.  598. 

Canada. — Forward  v.  Thompson,  12  U.  C. 
Qc  B.  103. 

Alabama. — Rice  v.  Rice,  68  Ala.  216. 

Connecticut. — Smith  v.  Allen,  5  Day  (Conn.) 
337;  Currier  v.  Lockwood,  40  Conn.  349,  16 
Am.  Rep.  40. 

Illinois. — Smith  v.  Bridges,  1  111.  18;  Hib- 
bard  v.  Holloway,  13  111.  App.  101.  See  Ol- 
son v.  Peterson,  50  111.  App.  327. 

Massachusetts. — Commonwealth  Ins.  Co.  v. 
Whitney,  1  Met.  (Mass.)  21;  Almy  v.  Wins- 
low,  126  Mass.  342;  Gay  v.  Rooke,  151  Mass. 
115,  21  Am.  St.  Rep.  434. 

New  Hampshire. — Franklin  v.  March,  6  N. 
H.  364. 

New  York. — Russell  v.  Whipple,  2  Cow. 
(N.  Y.)  536. 

Vermont. — Hitchcock  v.  Cloutier,  7  Vt.  22. 

The  Promise  must  Be  an  Express  as  distin- 
guished from  an  implied  promise.  Currier  v. 
Lockwood,  40  Conn.  349,  16  Am.  Rep.  40;  Gay 
v.  Rooke,  151  Mass.  115,  21  Am.  St.  Rep.  434. 

The  Promise  may  be  Contained  in  a  Contem- 
porary Collateral  Agreement,  referred  to  in  the 
note  and  to  be  construed  with  it.  Central 
Trust  Co.  v.  New  York  Equipment  Co.,  74 
Hun  (N.  Y.)  405. 


The  Word  "Promise"  need  not  be  used.  Rice 
v.  Rice,  68  Ala.  216;  Hibbard  v.  Holloway, 
13  111.  App.  101. 

Illustrations. — A  promise  "to  pay  or  cause 
to  be  paid  "  is  sufficient.  Lovell  v.  Hill,  6  C. 
&  P.  238,  25  E.  C.  L.  376.  So  is  the  follow- 
ing : 

"A  obliges  himself  to  pay  B  or  order," 
Hitchcock  v.  Cloutier,  7  Vt.  22 ;  or  "  I  guar- 
antee to  pay,"  Bruce  v.  Westcott,  3  Barb.  (N. 
Y.)  374- 

The  following  expressions  have  been  held  to 
import  a  promise  :  "  To  be  paid  on  demand." 
Casborne  v.  Dutton,  Selwyn  N.  P.  329. 

"  Due  on  demand."  Smith  v.  Allen,  5  Day 
(Conn.)  337  ;  Carver  v.  Hayes,  47  Me.  257. 

"Due  payable  on  demand."  Mitchell  v. 
Rome  R.  Co.,  17  Ga.  574 ;  Kimball  v.  Hunting- 
ton, 10  Wend.  (N.  Y.)  675,  25  Am.  Dec.  590; 
Pepoon-y.  Stagg,  1  Nott  &  M.  L.  (S.  Car.)  102. 
(But  compare  Smiley  v.  Fry,  100  N.  Y.  262.) 
The  word  "payable"  in  a  certificate  of  de- 
posit, says  Sir  Montague  Smith,  in  Richer  v. 
Voyer,  L.  R.  5  P.  C.  476,  "unquestionably 
imports  a  promise  to  pay  the  sum  deposited." 
See,  however,  Easton  v.  Hyde,  13  Minn.  90. 
To  the  same  effect,  Farmersville  First  Nat. 
Bank  v.  Greenville  Nat.  Bank,  84  Tex.  40. 

"  Due  A  or  bearer."  Sackett  v.  Spencer,  29 
Barb.  (N.  Y.)  180. 

"  Due  one  day  from  date."  Russell  v.  Whip- 
ple, 2  Cow.  (N.  Y.)  536. 

"  Due  to  be  paid  over  to  A  as  soon  as  col- 
lected," etc.  Ubsdell  v.  Cunningham,  22  Mo. 
124. 

"  I.  O.  U.  to  be  paid  May  5."  Waithman 
v.  Elsee,  1  C.  &  K.  35,  47  E.  C.  L.  35. 

"Due  from  A  to  B  or  order,  etc.,  payable  on, 
etc.,  payable  at,  etc."  Johnson  School  Tp.  v. 
Citizens'  Bank,  81  Ind.  515. 

"I,  B.  P.,  had  £5  for  one  month  of  my 
mother  to  be  paid  to  her  by  me.  "  Shrivel  v. 
Payne,  8  D.  P.  C.441. 

"  Good  to  R.  C.  or  order."  Franklin  v. 
March,  6  N.  H.  364. 

"Good  to  bearer."  Hussey  v.  Winslow,  59 
Me.  170.  Contra,  "Good  on  demand."  Brown 
v.Gilman,  13  Mass.  1^8 ;  Palmer  v.  McLennan, 
22  U.  C.  C.  P.  258,  565. 

"  Received  to  be  returned  when  called  for." 
Woodfolk  v.  Leslie,  2  Nott  &  M.  L.  (S.  Car.) 
585- 

"  I  renew  the  within  note.  "  Daggett  v. 
Daggett,  124  Mass.  149. 

"  I  accept  this  bill  payable  thirty  days  after 
July  9th,"  written  at  the  foot  of  an  account. 
Cowan  v.  Hallack,  9  Colo.  572. 

"I  promise  to  be  accountable  to  A  or 
order."  Morice  v.  Lee,  2  Ld.  Raym.  1396,  8 
Mod.  362, 1  Stra.  629.  See  Furber  v.  Caverly, 
42  N.  H.  74. 

But  "  I  have  received  twenty  pounds  which 
I  have  borrowed  of  you,  and  I  have  to  be 
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enough,  but  if  the  writing  imports,  in  addition,  an  agreement  to  pay  the  in- 
debtedness  acknowledged,  it  is  a  promissory  note.1 


accountable  for,"  is  not  a  promissory  note. 
Home  v.  Redfearn,  4  Bing.  N.  Cas.  433,  33  E. 

C.  L.  402. 

The  words,  "I  have  borrowed"  import  a 
promise.  Harrow  v.  Dugan,  6  Dana  (Ky.) 
341.  Contra,  Hyne  v.  Dewdney,  21  L.  J. 
278.  Compare  Woodfolk  v.  Leslie,  2  Nott 
&  M.  L.  (S.  Car.)  585. 

Instrument  Evidencing  Deposit  on  Trust. — An 
instrument  as  follows  :  "  I  hereby  certify  that 
I  hold  in  trust  for  A  the  sum  of  one  thousand 
dollars,  *  *  *  and  I  promise  to  refund  to  A 
the  said  one  thousand  dollars  on  demand,"  is 
not  a  promissory  note,  and  the  word  "  refund  " 
is  equivalent  to  "restore"  and  expresses  a 
deposit  in  trust.  Gutch  v.  Fosdick,  48  N.  J. 
Eq.  353,  27  Am.  St.  Rep.  473.  But  see  Wood- 
folk  v.  Leslie,  2  Nott  &  M.  L.  (S.  Car.)  585. 

Promise  to  Pay  Interest  Only.  —  W  here  the 
instrument  was :  "Received  *  *  *  £170  *  *  * 
for  which  I  promise  to  pay  at  the  rate  of  £5 
per  cent.,"  it  was  held  to  contain  no  promise 
to  pay  the  principal,  but  only  to  pay  interest, 
and  not  to  be  a  promissory  note.  Taylor  v. 
Steele,  16  M.  &  W.  665. 

Negative  Word  Rejected. — Where  a  note  was 
expressed  to  be  given  for  a  definite  executed 
consideration,  "which  I  promise  never  to 
pay,"  the  word  "never"  was  rejected,  and 
the  promise  held  valid.  Cited  by  Lord  Hard- 
wicke  in  Simpson  v,  Vaughan,  2  Atk.  32. 

Example  of  Anomalous  Instrument  Held  a  Note. 
—  Of  an  instrument  in  these  words,  "J.  M., 
14th  of  February,  1836,  borrowed  of  M.  A. 
*  *  *  £  14,  in  cash,  *  *  *  in  promise  of  pay- 
ment of  which  I  am  truly  thankful  for,  and 
shall  never  be  forgotten, "  etc.,  Williams,  J., 
said  :  "The  question  is  whether  the  party  does 
not  impliedly  undertake  to  pay  that  money. 
I  think  he  does  undertake  it.  The  introduc- 
tion of  terms  of  gratitude  does  not  destroy 
the  promise  to  pay,"  and  the  instrument  was 
held  a  promissory  note.    Ellis  v.  Mason,  7 

D.  P.  C.  598. 

Bill  of  Exchange  without  Drawee.  —  In  Wat- 
rous  v.  Halbrook,  39  Tex.  572,  it  was  held 
that  an  instrument  in  the  form  of  a  bill  of  ex- 
change, except  that  there  was  no  designation 
of  drawee,  could  not,  it  being  unaccepted,  be 
considered  as  a  promissory  note,  since  it  con- 
tained no  promise  to  pay.  But  the  court  said 
had  there  been  an  acceptance,  that  would  have 
constituted  a  promise  to  pay  by  the  acceptor. 

Mut  in  Brooks  v.  Brady,  53  III.  App.  155,  it 
was  held  that  an  instrument  in  the  following 
language:  "  I'ay  W.  M.  one  hundred  dollars, 
with  eight  per  cent,  interest,  [signed]  B.  E. 
B."  was,  as  between  the  parties,  in  legal  ef- 
fect, a  note.  In  Funk  v.  Babbitt,  150  III.  408, 
it  was  held  that  such  an  instrument  might  be 
considered  as  either  a  promissory  note  or  a 
bill  of  exchange.  See  also  infra,  this  section, 
Certainty  a*  to  Parties — Direction  to  Drawee. 

1.  Acknowledgment  of  Indebtedness  Not  Sum 
dent — England . — Fisher  v.  Leslie,  1  Esp.  426; 
Israel  v.  Israel,  1  Campb.  499,  10  Rev.  Rep. 
737;  Childers  r.  Boulnois,  I).  .S:  R,  N.  I'.  K, 
i(S  E.  C.  L.  411  ;  Tomkins  v.  Ashby,  6  B.  & 
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C.  541,  13  E.  C.  L.  249;  Beeching  v.  West- 
brook,  8  M.  &  W.  411  ;  Melanotte  v.  Teasdale, 
13  M.  &  W.  216;  Fesenmayer  v.  Adcock,  16 
M.  &  W.  449;  Smith  v.  Smith,  1  F.  &  F.539; 
Gould  v.  Coombs,  1  C.  B.  543,  50  E.  C.  L. 
543- 

Connecticut.  —  Currier  v.  Lockwood,  40 
Conn.  349,  16  Am.  Rep.  40. 

Louisiana. — Garland  v.  Scott,  15  La.  Ann. 
H3- 

Massachusetts. — Gray  v.  Bowden,  23  Pick. 
(Mass.)  282;  Gay  v.  Rooke,  151  Mass.  115,  21 
Am.  St.  Rep.  434. 

Missouri.  —  Biskup  v.  Oberle,  6  Mo.  App. 
583.  But  compare  McGowen  v.  West,  7  Mo. 
569.  38  Am.  Dec.  468;  Brady  v.  Chandler,  31 
Mo.  '28. 

Pennsylvania.  —  Brenzter  -'.  Wightman,  7 
W.  &  S.  (Pa.)  264. 

See  Carson  v.  Lucas,  13  B.  Mon.  (Ky.)  213; 
Rush  v.  Haggard,  68  Tex.  674. 

In  Smith  v.  Allen,  5  Day  (Conn.)  337,  an 
instrument  in  the  words  "  Due  A  $100  on 
demand,"  was  held  a  promissory  note,  and 
Smith,  J.,  for  the  court,  said:  "On  this  sub- 
ject, in  my  view,  it  is  very  clear  that  where  a 
writing  contains  nothing  more  than  a  bare  ac- 
knowledgment of  a  debt,  it  does  not,  in  legal 
construction,  import  an  express  promise  to 
pay.  But  where  a  writing  imports  not  only 
the  acknowledgment  of  a  debt,  but  an  agree- 
ment to  pay  it,  this  amounts  to  an  express 
contract." 

Due  Bills  Held  Notes. — But  simple  due  bills 
are  held  in  some  states  to  be  promissory  notes. 

Alabama. — Fleming  v.  Burge,  6  Ala.  373. 

Arkansas. — Huyck  v.  Meador,  24  Ark.  194; 
Anderson  v.  Pearce,  36  Ark.  293,  38  Am.  Rep. 
39- 

Colorado. — Lee  v.  Balcom,  9  Colo.  216. 

Illinois. — Stewart  v.  Smith,  28  111.  397;  Jac- 
quin  -'.  Warren,  40  III.  459. 

Indiana. — Long  v.  Straus,  107  Ind.  94,  57 
Am.  Rep.  87. 

Missouri . — McGowen  v.  West,  7  Mo.  569,  38 
Am.  Dec.  468;  Brady  v.  Chandler,  31  Mo.  28. 

JVciv  York.  —  Sheldon  v.  Heaton,  88  Hun 
(N.  Y.)  535. 

Tennessee.  —  Cummings  v.  Freeman,  2 
Humph.  (  Tenn.  )  143.  Overruling  Read  v. 
Wheeler,  2  Yerg.  (Tenn.)  50;  Marrigan  V, 
Page,  4  Humph.  (Tenn.)  247. 

See  also  Brewer  v.  Brewer,  6  Ga.  588;  Kal- 
fusv. Watts,  Litt.  Sel.  Cas.  (Ky.)  197;  Beaudry 
V,  Lallamme,  6  L.  C.  Jur.  307. 

Some  of  these  cases  (see  for  instance  Cum- 
mings 7>.  Freeman,  2  Humph.  (Tenn.)  143,  and 
Huyck  7'.  Meador,  24  Ark.  191)  rest  on  an 
apparent  misconception  of  Russell  v.  Whip- 
ple, 2  Cow.  (  N.  Y.)  536,  and  Kimball  v. 
Huntington,  10  Wend.  (N.  Y.)  679,  25  Am. 
Dec.  ego,  In  both  these  cases  the  note  con- 
tained words  implying  a  promise,  and  the  re- 
mark of  Nelson,  J.,  in  the  latter  case,  that  "the 
acknowledgment  of  indebtedness  on  its  face 
implies  a  promise  to  pay,"  must  be  understood 
as  applied  to  the  particular  instrument  before 
the  court,  or  as  announcing  a  mere  dictum. 
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(o)  Order  or  Promise  in  the  Alternative. — A  promise  or  order  in  the  alternative 

for  the  payment  of  money  or  for  the  performance  of  some  other  act,1  or  a 
promise  or  order  which  reserves  to  the  maker  or  drawee  the  option  to  dis- 
charge the  obligation  by  the  performance  of  some  act  other  than  the  pay- 
ment of  money,2  is  not  a  bill  of  exchange  or  promissory  note ;  but  where  the 
holder  is  given  the  option  to  receive  payment  in  money  or  to  surrender  the 
instrument  and  demand  the  performance  of  some  other  act,  the  instrument 
has  been  held  negotiable  and  valid.3 

(4)  As  to  Payment— (t)  Certainty  of  Payment — aa.  In  General. — The  order  or 
promise  contained  in  a  bill  or  note  must  be  for  the  payment  absolutely  and 
at  all  events  of  a  certain  sum  of  money.  The  payment  must,  therefore,  be 
certain  in  fact,  certain  in  time,  and  certain  in  amount,  and  the  medium  of 
payment  must  be  money.  Each  of  these  requirements  will  be  examined 
separately. 

bb.  Certain  in  Fact — (aa)  General  Principles — No  Contingency  Other  than  Failure  of 
Credit  Allowed. — The  payment  ordered  or  promised  in  a  bill  or  note  must  be 
certain  and  must  not  depend  upon  a  contingency  other  than  the  failure  of 
the  general  personal  credit  of  the  person  drawing  or  negotiating  the  instru- 
ment.4 


1.  Alternative  Order  or  Promise.  —  Smith  v. 
Boheme,  Gilbert  93.  This  was  an  action  up- 
on an  instrument  to  pay  £70  upon  demand 
or  to  deliver  A  to  prison,  and  it  was  held  not 
to  be  a  bill  of  exchange.  See  also  Smalley  v. 
Edey,  15  111.  324;  Matthews  v.  Houghton,  11 
Me.  377;  Seacord  v.  Burling,  5  Den.  (N.  Y.) 
444- 

2.  Obligation  Which  may  be  Discharged  Other- 
wise than  by  Payment.  —  An  obligation  for 
money  which  may  be  discharged  by  the  deliv- 
ery of  a  negro  slave  before  a  certain  date  is 
not  negotiable.  Looney  v.  Pinckston,  1  Ov- 
ert. (Tenn.)  384. 

So  a  note  for  a  sum  certain  which  may  be 
discharged  in  cash  notes  on  solvent  men. 
Hopkins  v.  Seymour,  10  Tex.  202. 

After  Date  of  Alternative  Discharge  Passed. — 
But  such  a  note  becomes  an  absolute  engage- 
ment for  the  payment  of  money  if  payment  of 
the  alternative  commodity  is  not  made  on  the 
date  appointed.  Baker  v.  Todd,  6  Tex.  273, 
55  Am.  Dec.  775;  Grant  v.  Burleson,  38  Tex. 
214.  See  Smith  v.  Falwell,  21  Tex.  466.  But 
compare  Going  v.  Barwick,  16  U.  C.  Q;,  B.  45. 

3.  Option  with  Holder. — Hosstatter  v.  Wilson, 
36  Barb.  (N.  Y.)  307;  Hodges  v.  Shuler,  22 
N.  Y.  114;  Dinsmore  v.  Duncan,  57  N.  Y. 
573,  15  Am.  Rep.  534;  Mosely  v.  Walker,  84 
Ga.  274.  See  Owen  Barnum,  7  111.  461 ; 
McDonell  v.  Holgate,  2  Rev.  de  Leg.  29. 

The  principle  of  these  decisions  has  been 
embodied  in  the  California  Civ.  Code,  §  3090. 

It  would  seem  that  the  transfer  of  such 
notes  by  the  payee  is  in  itself  an  election  to 
receive  payment  in  money.  Oatman  v.  Tay- 
lor, 29  N.  Y.  649. 

In  Dennett  v.  Goodwin,  32  Me.  44,  an  in- 
strument promising  the  payment  of  a  certain 
sum  in  one  year  with  interest,  "  or  payable  on 
demand,  if  called  for,  in  blacksmith's  work," 
was  held  not  a  negotiable  promissory  note. 
See  also  Going  v.  Barwick,  16  U.  C.  Q. 
B.  45. 

4.  Bill  must  Carry  Whole  Credit  of  Drawer. — 

Dawkes  v.  DeLorane,  3  Wils.  213.    See  also 


Hamilton  v.  Myrick,  3  Ark.  541 ;  Miller  v. 
Excelsior  Stone  Co.,  1  111.  App.  277. 

The  statement  in  a  bill  of  exchange  drawn 
upon  a  corporation  that  it  was  drawn  in  com- 
pliance with  a  vote  of  the  corporation,  does  not 
show  that  the  bill  carries  only  the  credit  of 
the  vote  and  not  that  of  the  drawer.  Byram  v. 
Hunter,  36  Me.  217. 

Bills  or  Notes  must  Be  Such  at  Inception. — If 
bills  or  notes  are  not  such  ab  initio,  they  are 
not  made  so  by  any  subsequent  contingency. 
Colehan  v.  Cooke,  Willes  393;  Kingston  v. 
Long,  4  Doug.  9,  26  E.  C.  L.  193;  Bailey  on 
Bills  (6th  ed.)  16;  Blackman  v.  Lehman,  63 
Ala.  547,  35  Am.  Rep.  57 ;  White  v.  Smith,  77 
111.  351,  20  Am.  Rep.  251 ;  Husband  v.  Epling, 
81  111.  172,  25  Am.  Rep.  273;  Miller  v.  Poage, 
56  Iowa  96,  41  Am.  Rep.  82 ;  Ockerman  v. 
Blacklock,  12  U.  C.  C.  P.  362. 

And  such  a  bill  or  note  is  not  rendered  ne- 
gotiable by  the  happening  of  the  contingency 
which  is  to  give  validity  to  it.  Carlos  v.  Fan- 
court,  5  T.  R.  482;  Hill  v.  Halford,  2  B.  &  P. 
413  ;  Blackman  v.  Lehman,  63  Ala.  547,  35  Am. 
Rep.  57i  Husband  v.  Epling,  81  111.  172,  25 
Am.  Rep.  273.  But  see  Hart  v.  Taylor,  70 
Miss.  655. 

Consideration  of  Conditional  Instruments. — 

Conditional  bills  and  notes  import  no  consid- 
eration. Stamps  v.  Graves,  4  Hawks  (N.  Car. ) 
102  ;  Conover  v.  Stillwell,  34  N.  J.  L.  54. 

After  a  contingent  bill  is  accepted,  however, 
the  acceptor  cannot  allege  a  want  of  consider- 
ation.   Kemble  v.  Lull,  3  McLean  (  U.  S.)  272. 

Under  the  statutes  of  Missouri  notes  which 
contain  conditions  are  so  far  promissory  notes 
as  to  import  a  consideration.  Crow  v.  Har- 
mon, 25  Mo.  417;  Lindell  v.  Rokes,  60  Mo. 
249,  21  Am.  Rep.  395. 

So  in  Indiana.  Nichols  v.  Woodruff,  8 
Blackf.  (Ind.)  493. 

Conditional  Instruments  as  Contracts. — While 
not  good  bills  or  notes,  conditional  instru- 
ments are  valid  as  contracts,  Carlos  v.  Fan- 
court,  5  T.  R.  482 ;  or  as  evidence  of  an  ac- 
count stated,  Hopper  v.  Eiland,  21  Ala.  714; 
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Contingent  instruments. — The  character  of  negotiable  bills  or  notes  does  not, 
consequently,  belong  to  instruments  conditioned  to  be  void  under  certain 
circumstances;1  or  to  be  valid  only  in  a  certain  case,2  or  subject  to  the  terms 


Russell  v.  Wells,  5  U.  C.  Q.  B.  (O.  S.)  725. 
See  also  the  title  Accounts,  vol.  1,  p.  447. 

In  Carlos  v.  Fancourt,  5  T.  R.  482,  Lord 
Kenyon  said:  "This  note  cannot  be  declared 
upon  as  a  negotiable  instrument;  at  the  same 
time  I  have  no  doubt  that  an  action  might  be 
framed  on  it  as  on  a  special  agreement." 

Performance  of  Condition  must  be  Shown.  — 
No  suit  can  be  brought  on  such  an  instrument 
unless  the  performance  of  the  condition  be 
shown.  Cutter  v.  Powell,  6  T.  R.  320,  2 
Smith's  L.  Cas.  1 ;  Hopper  v.  Eiland,  21  Ala. 
714;  Hopkins  v.  Van  Zandt,  40  111.  App.  635; 
Freeman  v.  Matlock,  67  Ind.  99;  Wood  v. 
Ridgeville  College,  114  Ind.  320;  Winstandley 
v.  Rariden,  no  Ind.  140;  Oskaloosa  College 
v .  Hickok,  46  Iowa  237;  Drawn  v.  Cherry,  14 
La.  Ann.  705;  Jackman  v.  Bowker,  4  Met. 
(Mass.)  235;  Salinas  v.  Wright,  n  Tex.  572; 
Henry  v.  Colman,  5  Vt.  402;  Wood  v.  Hig- 
ginbotham,  2  Rev.  de  Leg.  28;  Fullerton  v. 
Chapman,  8  Nova  Scotia  470. 

1.  Instruments  to  Be  Void  upon  Condition  — 
Illustrations. — A  note,  conditioned  to  be  void 
if  the  maker  pays  a  sum  mentioned  before  a 
certain  date,  is  not  a  promissory  note.  Chap- 
man v.  Wight,  79  Me.  595;  Fralick  v.  Nor- 
ton, 2  Mich.  130, 55  Am.  Dec.  56.  See  Smalley 
v.  Edey,  15  111.  324. 

So  a  note  which  is  to  be  void  in  case  any 
dispute  arises  between  A  and  B  with  regard 
to  the  property  for  which  the  note  is  given, 
Hartley  v.  Wilkinson,  4  M.  &  S.  25  ;  or  which 
is  to  cease  to  be  valid  upon  the  death  of  A, 
Braham  v.  Bubb  (1826),  Chitty  on  Bills  (13th 
ed.)  135;  1  Ames  Cas.  Bills  and  Notes  32; 
Richardson  v.  Martyr,  25  L.  T.  64;  Worley 
v.  Harrison,  3  Ad.  &  El.  669,  30  E.  C.  L.  179; 
or  to  be  paid  as  needed,  or,  if  no  part  is  needed, 
no  part  to  be  paid,  Scammon  v.  Scammon,  28 
N.  H.  419,  see  also  Light  v.  Scott,  88  111.  239; 
or  payable  if  not  revoked,  and  the  payee  con- 
tinues in  the  maker's  employ,  Shaver  v.  West- 
ern Union  Tel.  Co.,  57  N.  Y.  459;  or  condi- 
tion to  be  void  in  case  A  delivers  to  the  payee 
a  bond  of  the  maker,  Conover  v.  StiUwell,  34 
N.  J.  L.  54;  or  containing  a  stipulation  that  a 
certain  certificate  of  stock  is  to  be  surrendered 
on  payment  of  the  instrument,  Hopkins  v.  Van 
Zandt,  40  III.  App.  635,  151  III.  248. 

A  Note  Stating  that  It  Is  Given  as  Collateral 
Security  for  the  performance  of  another  con- 
tract is  not  a  negotiable  promissorv  note,  since 
upon  the  performance  of  such  contract  it  mav 
never  be  payable.  Robins  v.  May,  11  Ad.  & 
El.  213,  39  E.  C.  L.  50;  Haskell  v.  Lambert, 
16  Gray  (Mass.)  592;  Costelo  v.  Crowell,  127 
Mass.  293,  34  Am.  Rep.  367;  American  Nat. 
Bank  v.  Sprague,  14  R.  I.  .110;  Hall  v.  Mer- 
rick, 40  U.  C.  Q.  B.  566;  Sutherland  v.  Pat- 
terson, 4  Ont.  Rep.  565. 

But  in  Clanin  v,  Esterly  Harvesting  Mscb, 
Co.,  1 18  Ind.  372,  the  words,  "  this  note  vcn 
to  secure  the  payment  of  the  Universalist 
church  debt,"  were  held  not  to  render  the 
obligation  collateral  or  conditional,  but  to 


amount  to  a  mere  recital  of  the  considera- 
tion. 

2.  Notes  Payable  upon  Condition — Illustrations. 

— An  instrument  payable  in  case  A  does  not 
pay  within  a  given  time  is  not  a  negotiable  bill 
or  note.  Appleby  v.  Biddolph,  Buller's  N.  P. 
272*,  cited  in  8  Mod.  363.  See  Ferris  v. 
Bond,  4  B.  &  Aid.  681.  6  E.G.  L.  652. 

Or  payable  on  condition  said  amount  is  not 
provided  for  as  agreed  by  A.  Baird  v.  Un- 
derwood, 74  111.  176.  See  Grimison  v.  Rus- 
sell, 14  Neb.  521,  45  Am.  Rep.  126. 

Or  payable  when  a  certain  lease  shall  be 
given  up.    Downer  v.  Tucker,  31  Vt.  204. 

Or  on  surrender  of  a  certain  stock  certificate. 
Hopkins  v.  Van  Zandt,  40  111.  App.  635,  151 
111.  248. 

Or  payable  upon  the  delivery  of  a  deed  from 
a  married  woman,  no  party  to  the  transaction. 
Kingsbury  v.  Wall,  68  111.  311. 

Or  upon  surrender  of  a  certain  receipt  of 
a  third  person.  Mason  v.  Metcalf,  4  Baxt. 
(Tenn.)  440. 

An  instrument  drawn  upon  a  bank,  and 
containing  upon  its  face  the  words,  "  Return 
notice  ticket  with  this  order,"  and  "Deposit 
book  must  be  at  bank  before  money  can  he 
paid,"  is  not  negotiable.  Iron  City  Nat.  Bank 
v.  McCord,  139  Pa.  St.  52,  23  Am.  St.  Rep.  166. 

So  an  instrument  payable  on  demand,  but 
no  demand  to  be  made  so  long  as  interest  is 
paid.    Seacord  v.  Burling,  5  Den.  ( N.  Y.)  444. 

Or  payable  provided  the  maker  owes  the 
payee  on  a  certain  account  when  the  note 
matures.  Jackman  v.  Bowker,  4  Met.  (Mass.) 
235- 

Or  promising  to  pay  a  sum  certain  for  wheat 
"  unless  taken  by  law  from  me."  Carnahan  v. 
Pell,  4  Colo.  190. 

Or  to  be  valid  only  upon  the  delivery  of  cer- 
tain property  to  the  maker.  Hodges  v.  Hall, 
5  Ga.  163. 

Or  payable  provided  the  payee  abandons  a 
certain  pending  action.  Drurv  v.  Macaulav, 
16  M.  &  W.  146. 

Or  payable  provided  the  payee  does  certain 
work  and  allows  the  maker  to  occupy  certain 
premises.  Fletcher  t\  Thompson,  55  N.  H. 
308.  See  Jennings  -•.  Colorado  Springs  First 
Nat.  Bank,  13  Colo.  417,  16  Am.  St.  Rep.  210. 

Or  provided  the  payee  pays  and  satisfies  of 
record  a  certain  mortgage.  Hayes  r.  Gwin, 
19  Ind.  19. 

Or  provided  the  payee  proceeds  to  sea  in 
such  a  vessel.  Loftus  v.  Clark,  1  Hilt.  (N.  Y.) 
310;  James  t'.  Hagar,  1  Daly  (N.  Y.)  517. 

An  instrument  acknowledging  the  receipt  of 
a  certain  sum  in  draft*,  payable  to  B  at  a  future 
dale,  which  sum  the  defendants  promise  topay 
with  interest,  is  not  a  promissory  note,  since 
it  is  to  be  paid  only  in  case  the  drafts  are 
honored.  Williamson  v.  Bennett,  2  Campb. 
417. 

On  Arrival  of  Ship.— Instruments  payable 
upon  the  arrival  of  such  a  ship  are  not  negoti- 
able.   Palmer  V.  Pratt,  2  Bing.  185,  9  E.  C.  L. 
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of  some  agreement  to  which  reference  is  made.1 

Expression  of  Condition  Necessarily  Implied. — The  formal  expression  of  some  fact 
which  is  necessarily  implied  in  the  giving  of  every  bill  or  note,  does  not  ren- 
der it  nonncgotiable.2 


7 ; :  Conlidge  v.  Ruggles,  15  Mass.  387 ;  Grant 
Wood,  12  Gray  (Mass.)  220;  The  Lykus,  36 
Fed.  Rep.  919.  But  compare  Andrews  v. 
Franklin,  1  Stra.  24,  where  it  was  held  that  a 
note  payable  within  two  months  after  such  a 
ship  should  be  paid  off  was  good  on  the  ground 
that  this  was  "a  thing  of  a  public  nature." 

The  real  reason  for  this  decision  is  stated  by 
C.  J.  Willes,  in  Colehan  v.  Cooke,  Willes  393, 
to  have  been  because  the  paying  off  of  the  ship 
was  considered  as  morally  certain.  Andrews 
v,  Franklin,  1  Stra.  24,  seems  to  have  been  fol- 
lowed in  Lewis  7'.  Orde,  cited  in  1  Selw.  N.  P. 
334,  note  (_§■),  and  in  Evans  v.  Underwood,  1 
Wils.  262.  See  also  Cunningham  v.  Ward- 
well,  12  Me.  466. 

It  has  since  been  frequently  criticised  and  is 
probably  not  law  at  this  day. 

1.  Instrument  Subject  to  Conditions  of  Another 
Agreement. — A  note  payable  provided  the 
terms  mentioned  in  certain  letters  are  com- 
plied with,  is  conditioned  and  is  not  negotia- 
ble. Kingston  v.  Long,  4  Doug.  9,  26  E.  C. 
L.  193;  Bailey  on  Bills  (6th  ed.)  16.  So  when 
a  note  is  payable  subject  to  a  certain  contract, 
Cushing  v.  Field,  70  Me.  50,  35  Am.  Rep.  293 ; 
McComas  v.  Haas,  107  Ind.  512;  or  payable 
"subject  to  the  provision  contained  in  an 
agreement  this  day  made,  etc.,"  Dilley  v.  Van 
Wie,  6  Wis.  209;  Titlow  v.  Hubbard,  63  Ind. 
6;  or  payable  subject  to  the  donation  made 
to  the  parish,  the  same  to  be  in  accordance 
with  a  resolution  of  the  police  jury,  Jenkins 
V.  Caddo,  7  La.  Ann.  559;  or  payable  subject 
to  a  certain  policy  of  insurance,  American 
Exch.  Bank  v.  Blanchard,  7  Allen  (Mass.)  333. 
But  where  the  instrument  merely  contains  the 
number  of  the  insurance  policy  for  which  it  is 
given,  it  is  a  promissory  note.  Union  Ins.  Co. 
V.  Greenleaf,  64  Me.  123;  Taylor  v.  Curry,  109 
Mass.  36,  12  Am.  Rep.  661 ;  Kirk  v.  Dodge 
County  Mut.  Ins.  Co.,  39  Wis.  138,  20  Am. 
Rep.  39. 

Authorities  are  to  be  found,  however,  hold- 
ing bills  and  notes,  subject  by  their  terms  to 
certain  contracts  or  agreements,  to  be  valid. 
Thus  in  State  Bank  v.  Williams,  21  La.  Ann. 
121,  an  instrument  promising  the  payment  of 
a  certain  sum  of  money  and  also  "to  comply 
with  all  the  conditions  of  a  mortgage"  and 
"  with  the  obligations  of  the  charter  of  "  a  cer- 
tain bank,  was  held  a  promissory  note  so  far 
a's  the  statute  of  limitations  was  concerned. 
In  Cowan  v.  Hallack,  9  Colo.  572,  an  instru- 
ment expressed  to  be  "  in  compliance  with  the 
terms  of  contract  and  specifications  with"  A, 
was  held  a  valid  negotiable  instrument. 

Statement  of  Consideration  by  Reference  to 
Agreement. — Where  a  bill  or  note  makes  a  ref- 
erence to  an  agreement.which  amounts  to  noth- 
ing more  than  a  reference  to  the  origin  of  the 
transaction  or  to  the  consideration  upon  ac- 
count of  which  the  instrument  is  given,  its 
negotiability  is  not  affected.  Thus,  a  note 
which  recites  that  it  is  "  for  payment  upon  the 


G.  plantation  as  per  agreement,"  merely  men- 
tions the  consideration,  and  is  not  subject  to 
the  conditions  of  the  agreement  referred  to. 
Sherman  Bank  v.  Apperson,  4  Fed.  Rep.  25. 
See  also  Oatman  v.  Taylor,  29  N.  Y.  649. 

Ambiguous  Reference  to  Agreement. — Where 
words  are  used  which  are  ambiguous  and 
which  might  amount  merely  to  a  reference  to 
the  origin  of  the  transaction,  the  parties  seek- 
ing to  avoid  the  instrument  as  conditional 
must  show  that  the  addition  of  the  words  in 
question  does  not,  in  fact,  introduce  a  condi- 
tion. Jury  v.  Barker,  El.  Bl.  &  El.  459,  96  E. 
C.  L.  459.  See  also  Littlefield  v.  Hodge,  6 
Mich.  327;  Howry  v.  Eppinger,  34  Mich.  29. 

In  Littlefield  v.  Hodge,  6  Mich.  327,  it  was 
held  that,  where  a  note  purports  to  be  accord- 
ing to  the  condition  of  a  certain  mortgage,  it 
is  not  rendered  nonnegotiable  so  long  as  the 
terms  of  the  mortgage  correspond  with  those 
expressed  in  the  note.  Campbell,  J.,  said: 
"  Whatever  might  be  the  effect  of  a  repug- 
nancy, on  which  we  express  no  opinion,  noth- 
ing short  of  that  could  impair  the  negotiable 
character  of  the  security."  See  also  Kelley  v. 
Whitney,  45  Wis.  no,  30  Am.  Rep.  697;  Jenk- 
ins v.  Bossom,  13  Nova  Scotia  551 ;  Goodenow 
v.  Curtis,  33  Mich.  509;  Humphrey  v.  Beck- 
with,  48  Mich.  151 ;  Brooke  v.  Struthers  (Mich. 
1896),  68  N.  W.  Rep.  272.  And  see  infra, 
this  title,  Separate  Written  Agreements  to 
Control  Silts  and  Notes. 

2.  See  Wilson  v.  Campbell  (Mich.  1896),  68 
N.  W.  Rep.  278. 

Expression  of  Implied  Condition.  —  Thus  the 
fact  that  a  bill  or  note  is  payable  "  on  return 
of  this  receipt,"  does  not  affect  its  negotia- 
bility, or  make  it  conditional,  since  the  fact 
expressed  is  necessarily  implied.  Frank  v. 
Wessels,  64  N.  Y.  155. 

This  principle  has  been  applied  in  holding 
certificates  of  deposit  payable  on  the  return  of 
the  certificate  to  be  promissory  notes.  Aus- 
ten v.  Miller,  5  McLean  (U.S.)  153;  Miller  v. 
Austen,  13  How.  (U.S.)  218;  Kilgore?1.  Bulk- 
ley,  14  Conn.  362;  Peru  Bank  v.  Farnsworth, 
18  111.  563;  Hunt  v.  Divine,  37  111.  137;  Drake 
v.  Markle,  21  Ind.  438,  83  Am.  Dec.  358; 
Blood  v .  Northup,  1  Kan.  38.  See  also  Richer 
v.  Voyer,  L.  R.  5  P.  C.  475. 

But  the  courts  are  not  in  accord  in  consider- 
ing certificates  of  deposit  as  promissory  notes. 
See  the  title  Certificates  of  Deposit. 

In  Patterson  v.  Poindexter,  6  W.  &  S.  (Pa.) 
227,  40  Am.  Dec.  554,  it  was  held  that  a  pro- 
vision for  payment  upon  the  return  of  such 
certificate  rendered  the  instrument  nonnego- 
tiable. 

In  Hubbard  v.  Mosely,  11  Gray  (Mass.) 
170,  71  Am.  Dec.  698,  it  was  held  that  a  con- 
dition in  a  promissory  note  that  the  instru- 
ment must  be  surrendered  to  the  maker  as 
soon  as  the  amount  of  it  was  received  by  the 
payee,  rendered  it  contingent  and  not  nego- 
tiable. 

Volume  IV. 


The  Contract  Evidenced 


BILLS  AND  NOTES. 


by  a  Bill  or  Note. 


(bb)  Particular  Fund. — Instruments  drawn  upon  a  particular  fund,  whether  the 
fund  has  already  accrued  or  is  to  accrue  in  future,  are  not  negotiable  bills  or 
notes,  since  they  do  not  carry  the  general  personal  credit  of  the  maker 
and  since  they  are  contingent  upon  the  sufficiency  of  the  fund  on 
which  they  are  drawn.1  Within  this  rule  instruments  payable  out  of 
particular  funds,2  or  on  account  of  particular  funds; 3  or  orders  to  pay 


1.  Bills  between  Governments. — A  bill  of  ex- 
change drawn  by  the  Secretary  of  the  Treas- 
ury of  the  United  States  upon  the  French  gov- 
ernment, for  money  due  by  treaty  between  the 
two  nations,  cannot  be  considered  as  governed 
by  the  law  merchant  and  as  a  bill  of  exchange 
drawn  upon  a  particular  fund  in  a  commercial 
sense.    U.  S.  Bank  v.  U.  S.,  2  How.(U.  S.)  711. 

2  Instruments  Payable  out  of  Particular  Funds. 
— An  order  payable  "  out  of  the  fifth  payment 
■when  it  should  become  due,"  is  not  a  bill  of 
exchange.  Haydock  v.  Lynch,  2  Ld.  Raym. 
I563- 

Or  out  of  money  in  the  drawee's  hands  be- 
longing to  the  proprietors  of  certain  mines, 
being  part  of  the  consideration  money  for  the 
purchase  of  the  manor  of  A.  Jenney  v.  Herle, 
2  Ld.  Raym.  1361. 

Or  payable  "out  of  my  growing  subsist- 
ence." Josselyn  v.  Lacier,  10  Mod.  294.  See 
Smith  v.  Wood,  1  N.  J.  Eq.  74. 

Or  payable  out  of  the  purchase-money  of  a 
certain  house.  Yeates  v.  Groves,  1  Ves.  Jr. 
280. 

Or  out  "  of  N.  S.'s  money  as  soon  as  you 
shall  receive  it."  Dawkes  v.  Deloraine,  2  \V. 
Bl.  782,  3  Wils.  207;  Ockerman  v.  Blacklock, 
12  U.  C.  C.  P.  362. 

Or  payable  out  of  the  maker's  money  that 
should  arise  from  his  reversion  of  £43  when 
sold.    Carlos  v.  Fancourt,  5  T.  R.  482. 

Or  payable  out  of  the  moneys  which  the 
drawer  should  receive  of  A,  when  received. 
Wilks  v.  Adcock,  8  T.  R.  27. 

Or  "out  of  any  money  you  may  collect,"  in 
a  certain  case.  Waters  v.  Carleton,  4  Port. 
(Ala.)  205. 

Or  out  of  the  proceeds  of  certain  judgments 
when  collected.  Gliddon  v.  McKinstry,  28 
Ala.  408. 

Or  "out  of  the  money  received  on  my  ac- 
count from  the  insurance  office  when  col- 
lected."   Hamilton  v.  Myrick,  3  Ark.  541. 

Or  out  of  the  proceeds  of  a  particular  secu- 
rity.   Blevins  v.  Blevins,  4  Ark.  441. 

Or  "  out  of  the  proceeds  of  my  present  crop 
of  cotton."    Owen  v.  Lavine,  14  Ark.  389. 

Or  "from  the  proceeds  of  certain  drafts." 
Raigauel  v.  AylifF,  16  Ark.  594. 

Or  "out  of  my  part  of  a  certain  estate." 
Mills  v.  Kuykcnd'all,  2  Blackf.  find.)  47. 

Or  "out  of  the  first  moneys  which  certain 
administrators  might  collect."  Nichols  v. 
Davis,  1  Bibb  (Ky.)  490. 

Or  "out  of  the  money  coming  to  J.  and  R. 
from  their  father's  estate."  Mershon  v.  With- 
ers, 1  Bibb  (  Ky.)  503. 

Or  "out  of  the  proceeds  of  my  horses  left 
in  your  hands."  Curie  v.  Beers,  -5  J.  J.  Marsh. 
(Ky.)  170. 

Or  "out  of  the  last  payment  on  certain 
houses."  Jackman  v.  Bowker,  4  Met.  (Mast.) 


235.  See  Miller  v.  Excelsior  Stone  Co.,  1  111. 
App.  273. 

Or  "  out  of  notes  left  in  your  hands  by  me 
for  collection."  Van  Vacter  v.  Flack,  1  Smed. 
&  M.  (Miss.)  393,  40  Am.  Dec.  100. 

Or  "out  of  twelve  bales  of  cotton  attached 
by  you."    Wadlington  v.  Covert,  51  Miss.  631. 

Or  "  out  of  the  amount  due  me  for  the  erec- 
tion of  a  certain  building."  I  Ioagland  v.  Erck, 
11  Neb.  580. 

Or  "out  of  the  proceeds  of  certain  ores." 
Worden  v.  Dodge,  4  Den.  ( N.  Y.)  159,  47  Am. 
Dec.  247. 

Or  "  out  of  the  proceeds  of  a  certain  bond." 
Kenny  v.  Hinds,  44  How.  Pr.  (N.  Y.Ct.  App.) 
7;  Stamps  v.  Graves,  4  Hawks  (N.  Car.)  102. 

Or  "out  of  the  proceeds  of  a  claim  against 
a  certain  estate."  Richardson  -•.  Carpenter, 
46  N.  Y.  660. 

So  an  order  to  pay  a  certain  sum  "  and 
deduct  the  same  from  my  share  of  the  pro- 
ceeds of  our  partnership  business,"  since  it  is 
payable  only  from  the  profits  of  the  business, 
and  none  may  be  realized.  Munger  v.  Shan- 
non, 61  N.  Y  .  257. 

Or  payable  by  an  attorney  from  certain 
sums  collected  by  him.  Crawford  v.  Cully, 
Wright  (Ohio)  453. 

Or  out  of  the  proceeds  of  certain  cattle  to 
be  sold  for  the  drawer's  account.  Kinney  v. 
Lee,  10  Tex.  155. 

Or  out  of  a  special  deposit  at  a  bank,  ex- 
pressed to  be  "  given  in  order  to  liquidate  the 
same  special  business  that  said  B.  was  author- 
ized to  settle."  Andrews  v.  Harvey,  39  Tex. 
123. 

Or  out  of  moneys  collected  or  to  be  collected 
upon  a  certain  note.  Lindsay  v.  Price,  33 
Tex.  282. 

Or  out  of  any  money  in  drawee's  hands  be- 
longing to  the  drawer.  Averett  v.  Booker, 
15  Gratt.  (Va.)  103,  76  Am.  Dec.  203. 

Or  out  of  funds  due  as  per  contract.  Gerow 
v.  Riffe,  29  W.  Va.  462. 

Or  out  of  S.'s  money.  Ockerman  v.  Black- 
lock,  12  U.  C.  C.  P.  362. 

Municipal  Orders.  —  Whether  or  not  munic- 
ipal orders  are  negotiable  instruments,  or 
liable  to  the  objection  that  they  are  drawn 
upon  a  particular  fund,  is  a  question  upon 
which  the  courts  are  not  in  accord.  See 
Municipal  Securities. 

3.  Drafts  on  Account  of  Particular  Funds  — 
An  order  drawn  "on  account  of  freight  on  a 
certain  ship,  and  this  order  should  be  a  suffi- 
cient discharge,''  is  payable  out  of  a  particular 
fund  and  not  negotiable.     Banbury  :•.  Lisset, 

2  Stra.  12 1 1 .  But  compare  Pierson  V,  Dun* 
lop,  Cowp.  571;  Griffin  :•.  Weatherby,  L.  R. 

3  Qc  »  75.V 

So  an  order  to  the  treasurer  of  a  state  to 
pay  a  certain  sum  "and  charge  the  same  to 
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over  certain  funds  are  not  negotiable  instruments.1 

The  Addition  of  Words  Which  Eefer  to  the  Whole  Estate  of  the  Maker  of  an  instrument 

of  course,  involves  no  contingency  or  limitation  of  credit.2 

(n)  Reference  to  Method  of  Reimbursement  or  Payment — Method  of  Drawee's  Reimburse- 
ment indicated. — If  a  particular  fund  be  referred  to  in  a  bill  of  exchange,  not  for 
the  purpose  of  charging  payment  exclusively  thereupon,  but  merely  to  indi- 
cate the  source  from  which  the  payee  may  be  reimbursed,  such  reference  in 
no  way  affects  the  negotiable  character  of  the  instrument.3 


account  of  my  salary  as  judge."  Strader  v. 
Batchelor,  8  B.  Mon.  (Ky.)  168. 

Or  payable  on  account  of  drawer's  share  of 
rent  for  a  certain  fishery,  which  will  be  due 
June  i,  1831,  and  accepted  by  drawee  "when 
due."    Rice  v.  Porter,  16  N.  J.  L.  440. 

Or  on  account  of  twenty-four  bales  of  cotton 
shipped  to  you,  etc.  Lowery  v.  Steward,  25 
N.  Y.  241,  82  Am.  Dec.  346,  reversing,  on  this 
point,  3  Bosw.  (N.  Y.)  505. 

So  an  order  to  pay  a  certain  sum  and 
"charge  the  same  to  my  account  for  grading 
and  paving"  a  certain  street.  Ehrichs  v.  De 
Mill,  75  N.  Y.  370. 

So  an  order  to  pay  a  certain  sum  "and 
charge  the  same  to  our  account  for  labor 
and  materials  performed  and  furnished"  in 
the  execution  of  certain  work.  Brill  v.  Tuttle, 
81  N.  Y.  454,  37  Am.  Rep.  515,  reversing  15 
Hun  (N.  Y.)  289. 

So  an  order  to  pay  a  certain  sum  "  and 
charge  the  same  to  my  account  for  transport- 
ing United  States  mail."  Reeside  v.  Knox,  2 
VVhart.  (Pa.)  233,  30  Am.  Dec.  247. 

So  an  order  to  pay  a  certain  sum  on  account 
of  work  done  on  a  certain  building.  Pitman 
v.  Breckenridge,  3  Gratt.  (Va.)  121. 

So  an  order  given  on  account  of  plaintiff's 
claim  in  a  certain  suit.  Perth  County  Corp. 
v.  McGregor,  21  U.  C.  O^  B.  459. 

1 .  Order  to  Pay  Over  Certain  Funds. — An  order 
to  pay  to  "  B.  the  proceeds  of  a  shipment  of 
goods,  value  about  £2,000,"  is  not  a  bill  of 
exchange.  Jones  v.  Simpson,  2  B.  &  C.  318,  9 
E.  C.  L.  99. 

So  an  instrument  directing'the  payment  of 
a  certain  sum,  "the  demand  I  have  against 
the  estate  of  A."  West  v.  Foreman,  21  Ala. 
400. 

So  an  order  to  pay  over  "  whatever  may  be 
collected"  on  certain  demands.  Legro  v. 
Staples,  16  Me.  252. 

So  an  order  directing  payment  of  a  certain 
sum,  "  being  the  money  that  came  to  your 
hands  from  B."  Harriman  v.  Sanborn,  43 
N.  H.  128. 

So  an  order  to  pay  over  quarterly  rents  as 
they  become  due  during  the  year.  Morton 
v.  Naylor,  1  Hill  (N.  Y.)  583. 

So  an  order  for  the  payment  of  a  certain 
sum  due  the  drawer  for  certain  work  per- 
formed. Stebbins  v.  Union  Pac.  R.  Co.,  2 
Wyoming  71. 

2.  Words  Referring  to  Whole  Estate.  —  A  note 
payable  "  out  of  any  property  "  the  maker 
"  might  possess  "  is  a  good  promissory  note. 
Chickering  v.  Greenleaf,  6  N.  H.  51. 

A  promissory  note  payable  "  out  of  my 
separate  property  and  estate,"  signed  by  a 
woman,  is  a  promissory  note  and  not  payable 
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from  a  particular  fund.  Skillen  v.  Richmond, 
48  Barb.  (N.  Y.)  428. 

In  Price  v.  Jones,  105  Ind.  543,  55  Am.  Rep. 
230,  a  note  payable  after  the  death  of  the 
maker,  "  to  be  paid  out  of  my  estate,"  was  held 
a  promissory  note. 

Municipal  orders  payable  out  of  any  funds 
in  the  city  treasury,  not  before  specifically 
appropriated,  have  been  held  within  this  rule 
and  not  payable  upon  a  particular  fund.  See 
Bull  v.  Sims,  23  N.  Y.  570;  Campbell  v.  Polk 
County,  3  Iowa  467;  Varner  v.  Nobleborough, 
2  Me.  121,  11  Am.  Dec.  48. 

3.  Method  of  Reimbursement. — A  bill  of  ex- 
change dated  May  25,  for  the  payment  of  a 
certain  sum  one  month  after  date,  "  as  my 
quarterly  half  pay  to  be  due  from  the  24th  of 
June  to  27th  of  September  next  by  advance," 
is  valid.    Macleed  v.  Snee,  2  Stra.  762. 

A  promise  to  pay  forty  dollars  "profits" 
with  the  interest  is  a  valid  promissory  note, 
and  the  word  "  profits  "  introduces  no  contin- 
gency upon  which  the  payment  of  the  note  is 
made  to  depend,  nor  refers  to  any  particular 
fund  out  of  which  they  are  payable,  and  the  rea- 
sonable construction  of  the  language  used  is 
that  the  profits  spoken  of  are  already  accrued 
and  agreed  upon.  Matthews  v.  Crosby,  56  N. 
H.  21. 

An  instrument  addressed  to  M.  requested 
him  to  pay  a  certain  sum  to  N.  "  and  take  the 
same  out  of  our  share  of  the  grain  "  (meaning 
the  grain  then  harvested  or  growing  on  a  cer- 
tain farm),  and  M.  wrote  the  words  "order 
accepted  "  on  the  back  of  the  instrument.  In 
an  action  by  N.  against  M.  the  instrument  was 
held  to  be  a  valid  bill  of  exchange  and  the  or- 
der and  acceptance  to  be  absolute ;  the  words 
"take  the  same,"  etc.,  merely  indicating  the 
means  of  reimbursement.  Corbett  v.  Clark, 
45  Wis.  403,  30  Am.  Rep.  763.  Compare  Mun- 
ger  v.  Shannon,  61  N.  Y.  257. 

A  bill  directing  the  drawee  to  charge  the 
amount  against  the  drawer's  share  of  fish 
caught  on  a  certain  schooner  is  valid  and  ne- 
gotiable. Redman  v.  Adams,  51  Me.  429. 
See  Whitney  v.  Eliot  Nat.  Bank,  137  Mass. 
35i- 

An  order  as  follows,  to  the  treasurer  of 
the  city  of  Brooklyn :  "  Pay  to  A.  L.  or  order 
$15,000  for  award  No.  7,  and  charge  to  Bedford 
Road  Assessment,"  is  a  negotiable  bill  of  ex- 
change payable  generally  and  not  restricted  to 
a  particular  fund,  and  the  clause  "charge  to 
Bedford  Road"  is  a  mere  direction  as  to  the 
mode  of  reimbursement.  Kelley  v.  Brooklyn, 
4  Hill  (N.  Y.)  263. 

So  an  order  directing  payment  of  a  certain 
sum  "  on  account  of  the  subsistence  of  the 
army  of  the  United  States,"  etc.  State  Bank 
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Source  of  Maker's  Expected  Means  of  Payment  Indicated. — Upon  the  same  principle,  a 
reference  in  a  promissory  note  to  the  fund  from  which  the  maker  expects  to 
derive  the  means  of  payment,  does  not  invalidate  it  as  a  negotiable  instru- 
ment if  it  appears  that  payment  is  not  confined  to  such  fund,  but  is  to  be 
made  whether  it  fails  or  otherwise.1 

Test :  Does  General  Credit  Accompany  Instrument. — The  question  in  every  case  is,  does 
the  instrument  carry  the  general  personal  credit  of  the  drawer  or  maker,  or 
only  the  credit  of  a  particular  fund;  and  this  question  must  be  determined 
according  to  the  circumstances  of  each  case,  unless  the  language  of  the  instru- 
ment itself  puts  its  meaning  beyond  doubt.'2 

(dd)  Statement  of  Consideration. — The  statement  in  a  bill  or  note  of  the  con- 
sideration upon  which  it  is  founded,  or  of  the  transaction  out  of  which  it  arose, 
or  of  the  effect  to  be  given  to  the  payment,  does  not  affect  its  negotiable 
character.3 


v.  Sanders,  3  A.  K.  Marsh.  (Ky.)  184,  13  Am. 
Dec.  149. 

1.  Promise  to  Pay  out  of  Accruing  Funds  Held  a 
Note. — A  promise  to  pay  a  certain  sum  "  out 
of  my  next  quarter's  mail  pay,  which  becomes 
due  January  1st,  1883,"  etc.,  has  been  held 
upon  this  principle  to  be  an  absolute  promise 
for  a  sum  certain  of  money.  Nichols  v.  Rug- 
gles,  76  Me.  25.  Compare  Reeside  v.  Knox, 
2  Whart.  (Pa.)  233,  30  Am.  Dec.  247. 

2.  See  Brill  v.  Tuttle,  81  N.  Y.  454,  37  Am. 
Rep.  515. 

3.  Statement  of  Consideration. — A  promise  to 
pay  a  sum  of  money  "  for  value  received  of  the 
premises  in  Rosemary  Lane,"  is  a  good  note 
within  the  statute.  Burchell  v.  Slocock,  2  Ld. 
Raym.  1545. 

An  instrument  promising  to  pay  £25,  "  be- 
ing a  portion  of  a  value,  deposited  in  security 
for  payment  hereof,"  etc.,  is  a  promissory 
note  payable  at  all  events.  Haussoullier  v. 
Hartsinck,  7  T.  R.  729. 

A  promise  to  pay  A  a  certain  sum  "  in  con- 
sideration of  foregoing  and  forbearing  an 
action  at  law  in  the  Court  of  Queen's  Bench 
for  damages  ascertained  by  consent  to  amount 
to  that  sum,  by  reason  of  the  injury  sustained 
by  defendant's  wife  in  respect  of  my  liability 
for  nonrepair  of  a  footway,"  etc.,  is  a  promis- 
sory note  on  an  executed  and  complete  con- 
sideration. Shenton  v.  James,  5  B.  199,48 
E.  C.  L.  199. 

An  order  which  is  to  be  charged  "to  freight" 
is  negotiable.  Pierson  v.  Dunlop,  Cowp.  1571. 
Compare  Banbury  v.  Lisset,  2  Stra.  121 1.  And 
see  Griffin  v.  Weathcrby,  L.  R.  3Q.  B.  753. 

So  an  order  which  is  to  be  charged  "  to  the 
account  of  C.  &  Co.,"  is  a  negotiable  instru- 
ment. Ridgely  Nat.  Bank  v.  Patton,  109  III. 
479;  Hall  v.  Prittie,  17  Ont.  App.  306.  See 
In  re  Farrell,  10  Ir.  Ch.  R.  304. 

An  instrument  requesting  the  payment  of  a 
certain  sum  "on  said  bill  of  lumber,"  Spur- 
gin  7>.  MrPheeters,  .\2  Ind.  5:7;  sec  Hall  t. 
Prittie,  17  Ont.  App.  306;  or  "  on  account  of 
cash  paid  for  repairing  engine,"  Ilillstrom  v. 
Anderson,  46  M  inn.  382  ;  or  "  for  work  done 
on  logs,"  Sylvester  v.  Staples, 44  Me.  496;  or 
"  for  tinning  your  houses,  Hoyt  v.  Lynch,  a 
Sandf.  (N.  Y.)  32K,  is  a  valid  bill  of  exchange. 

So  a  note  given  for  "  the  privilege  of  ad- 
vertising purposes  "  in  street  cars,  Chase  v. 
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Behrman,  10  Daly  (N.  Y.)  344,  1  N.  Y.  City 
Ct.  352;  Siegel  v.  Chicago  Trust,  etc.,  Bank, 
131  111.  569,  19  Am.  St.  Rep.  51,  33  111.  App.  225. 
But  compare  Chase  v.  Kellogg  (Supreme  Ct.), 
13  N.  Y.  Supp.  351  ;  or  given  in  consideration 
of  a  certain  patent  right,  Hereth  v.  Meyer, 

33  Ind.  511  ;  Hereth  v.  Merchants'  Nat.  Bank, 

34  Ind.  380;  Doherty  v.  Perry,  38  Ind.  15;  or 
"on  account  of  the  ranch,"  National  German 
American  Bank  v.  Lang,  2  N.  Dak.  66;  or 
"  in  consolidation  of  National  Express,  etc., 
Co.,"  Bank  of  Commerce  v.  Barrett,  38  Ga. 
126,  95  Am.  Dec.  384. 

So  notes  expressed  to  be  in  payment  of 
certain  tracts  of  land,  Salisbury  First  Nat. 
Bank  v.  Michael,  96  N.  Car.  53  {distinguish- 
ing Howard  v.  Kimball,  65  N.  Car.  175,  6 
Am.  Rep.  739) ;  Ryland  v.  Brown,  2  Head 
(Tenn.)  270;  Ferriss  t>.  Tavel,  87  Tenn.  390; 
Hubert  v.  Grady,  59  Tex.  502;  Garrett  v.  In- 
terstate Bank,  79  Tex.  133;  or  for  the  rent  of 
certain  property,  Buchanan  v.  Wren  (Tex. 
Civ.  App.  1895),  3°  S.  W.  Rep.  1077;  Adoue 
v.  Tankersley  (Tex.  Civ.  App.  1894),  28  S. 
W.  Rep.  346;  or  expressed  to  be  in  consider- 
ation of  certain  personal  property,  Chicago  R. 
Equipment  Co.  -'.  Merchants'  Bank,  136  U.  S. 
268,  25  Fed.  Rep.  809;  Wells  v.  Brigham,  6 
Cush.  (Mass.)  6,  52  Am.  Dec.  750 ;  Goshen,  etc., 
Turnpike  Road  v.  Hurtin,  9  Johns.  (N.  Y .) 
217,  6  Am.  Dec.  273;  Dutchess  Cotton  Manu- 
factory v.  Davis,  14  Johns.  (N.  Y.)  238,  7  Am. 
Dec.  459;  Wallace  v.  Dvson,  1  Spears  L.  (S. 
Car.)  127. 

Even  though  containing  a  warranty  of  such 
article  of  property,  and  an  agreement  to  ex- 
change it  if  not  answering  the  warranty. 
Beardslee  v.  Morton,  3  Mich.  560. 

So  notes  expressed  to  be  given  for  a  certain 
policy  of  insurance.  Union  Ins.  Co.  v. 
Greenleaf,  64  Me.  123;  Taylor  :•.  Curry,  109 
Mass.  36,  12  Am.  Rep.  601 ;  Kirk  :•.  Dodge 
County  Mut.  Ins.  Co.,  39  Wis.  138,  20  Am. 
Rep.  39. 

So  a  note  given  to  secure  payment  of  a 
certain  debt.  Clanin  :•.  ICsterly  Harvesting 
Mach.  Co.,  118  Ind.  372. 

A  bill  upon  a  corporation,  expressed  to  be 
drawn  in  compliance  with  a  vote  thereof,  is 
negotiable,    livram  r.  Hunter,  36  Me.  217. 

Intended  Effect  of  Payment.-  A.  Stipulation  in 
a  promissory  note  that  the  contents  are  to  be 
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Executory  Consideration. — The  fact  that  the  consideration  recited  is  executory 
will  not  change  the  rule,1  unless  it  appears  from  the  recital  that  payment 
is  made  to  depend  upon  the  performance  or  execution  of  the  consideration 
recited.'2  Even  in  the  last  case,  if  the  writing  shows  that  the  considera- 
tion stated,  although  future  to  the  date  of  the  instrument,  is  presumptively 
executed  at  the  time  of  its  delivery,  it  has  been  held  that  the  negotiable 
character  of  the  instrument  is  not  destroyed.3 

cc.  Certain  in  Time — (aa)  General  Principles. — Certainty  as  to  the  time  of  pay- 
ment is  essential  to  a  bill  or  note ;  consequently,  any  contingency  on  this  point, 
except  the  conditions  implied  in  the  form  of  the  instrument,  and  long  sanc- 
tioned by  commercial  usage,  as  to  demand,  presentment,  or  sight,  renders  it 
nonncgotiable.4  An  apparent  condition  which  in  effect  is  equivalent  to  such 
a  customary  condition  does  not  invalidate  it.5 


appropriated  to  the  payment  of  a  certain  mort- 
gage, Treat  v.  Cooper,  22  Me.  203;  see  Ches- 
ney  v.  St.  John,  4  Ont.  App.  150;  or  are  to  be 
valid  as  part  payment  for  a  certain  piano,  Pres- 
ton -'.Whitney,  23  Mich.  260 ;  or  are  to  be  in  full 
for  the  account  of  A,  Martin  v.  Lewis,  30  Gratt. 
(  Va. )  672,  32  Am.  Rep.  682  ;  or  are  to  be  consid- 
ered in  full  of  a  certain  judgment,  Ellett  v. 
Britton,  6  Tex.  229,  does  not  affect  its  negotia- 
bility. 

So  a  bill  requiring  the  payment  of  a  certain 
sum  and  providing"  that  the  same  will  be  cred- 
ited on  your  note."  Adams  v.  Boyd,  33  Ark. 
33;  Early  v.  McCart,  2  Dana  (Ky.)  414. 

So  an  order  in  which  the  drawer  provides 
that  the  amount  will  be  applied  to  the  satis- 
faction of  certain  judgments  and  mortgages. 
Coursin  v.  Ledlie,  31  Pa.  St.  506. 

So  an  instrument  promising  a  certain  pay- 
ment "  toward  the  right  of  way  and  grading" 
of  a  certain  railroad  between  certain  points. 
Wright  v.  Irwin,  33  Mich.  32. 

See  infra,  this  section,  (7)  (b)  Notes  for 
Purchase  of  Chattel — Title  in  Payee. 

1.  Executory  Consideration. — Siegel  v.  Chica- 
go Trust,  etc.,  Bank,  131  111.  569,  19  Am.  St. 
Rep.  51,  33  111.  App.  225  ;  Weber  v.  Rosenheim, 
37  111.  App.  72;  Buchanan  Wren  (Tex.  Civ. 
App.  1895),  30  S.  W.  Rep.  1077.  The  prin- 
ciple of  these  cases  is  supported  by  decisions 
where  instruments  containing  recitals  of  future 
considerations  have  been  held  negotiable  with- 
out comment  on  this  point.  Chase  v.  Behr- 
man,  10  Daly  (N.  Y.)  344,  1  N.  Y.  City  Ct. 
352.  See  also  Goodloe  v.  Taylor,  3  Hawks 
(X.  Car.)  458;  Stevens  v.  Blunt,  7  Mass.  240. 
Of  these  cases  it  is,  however,  to  be  noted  that 
Stevens  v.  Blunt,  7  Mass.  240,  seems  not  in  ac- 
cord with  the  later  doctrine  of  the  same  court 
as  expressed  in  Way  v.  Smith,  111  Mass.  523, 
and  Stults  v.  Silva,  119  Mass.  137;  and  that 
Chase  v.  Behrman,  10  Daly  (N.  Y.)  344,  1  N. 
Y.  City  Ct.  352,  is  in  conflict  with  Chase  v. 
Kellogg  (Supreme  Ct.),  13  N.  Y.  Supp.  351. 

English  Cases. — The  rule,  as  stated  in  some  of 
the  earlier  English  cases,  seems  to  require  that 
the  consideration  recited  in  a  commercial  in- 
strument must  be  executed. 

In  Jarvis  v.  Wilkins,  7  M.  &  W.  410,  the 
promise  was  to  pay  J.  a  certain  sum  "for  a 

suit  of  ordered  by  P."  Lord  Abinger  said  : 

"  The  cases  which  have  been  cited  were  all  of 
them  cases  where  the  consideration  was  exe- 
cuted, and  therefore  the  written  promise  to  pay 


the  debt  amounted  to  a  promissory  note.  But 
in  this  case  it  appears  from  the  instrument 
itself,  that  the  promise  was  made  in  contem- 
plation of  a  sale  of  goods  to  be  afterwards 
made,  and  it  is  a  written  undertaking  that  if 
the  plaintiff  will  supply  the  goods  'ordered,' 
the  defendant  will  pay  for  them.  It  is  a 
memorandum  of  guaranty  for  the  sale  of 
goods,  not  a  promissory  note." 

In  Dixon  v.  Nuttal,  6  C.  &  P.  320,  25  E.  C. 
L.  418,  suit  was  brought  upon  an  instrument 
as  follows  :  "  I  promise  to  pay  A,  or  bearer,  on 
demand,  16/.  at  sight  by  given  up  clothes  and 
papers,"  and  the  jury  were  instructed  that  if 
they  thought  that  the  clothes  had  been  previ- 
ously given  up  by  the  payee  to  the  maker,  it 
was  a  good  promissory  note,  as  the  words,  in 
that  case,  could  only  import  value  received. 

2.  Note  Conditioned  upon  Realization  of  Execu- 
tory Consideration. — Jarvis  v.  Wilkins,  7  M.  & 
W.  410;  Drury  v.  Macaulay,  16  M.  &  W.  146; 
Drawn  v.  Cherry,  14  La.  Ann.  705  ;  Consider- 
ant  v.  Brisbane,  14  How.  Pr.  (N.  Y.  Super. 
Ct.)  487  ;  Chase  v.  Kellogg  (Supreme  Ct.),  13 
N.  Y.  Supp.  351. 

3.  Consideration  Executed  at  Delivery.  —  An 
ordinary  promissory  note  was  indorsed  as 
follows:  "The  within  obligation  is  to  be  de- 
livered to  S.  &  O.  as  a  consideration  for  a 
judgment  and  execution  by  said  S.  &  O.  to  be 
assigned  to  the  subscribers."  It  was  held,  upon 
the  principle  stated  in  the  text,  that  the  nego- 
tiability of  the  instrument  was  not  affected  by 
the  indorsement.  Sanders  v.  Bacon,  8  Johns. 
(N.  Y.)  485. 

4.  Protection  Ins.  Co.  v.  Bill,  31  Conn.  539. 
See  also  Mahoney  v.  Fitzpatrick,  133  Mass. 
151,  43  Am.  Rep.  502  ;  Chicago  R.  Equipment 
Co.  v.  Merchants'  Bank,  136  U.  S.  285. 

5.  Notes  Payable  In  Instalments,  as  Payee 
shall  Direct. — Notes  payable  in  such  instal- 
ments and  at  such  times  as  the  directors  of  the 
payee,  a  corporation,  shall  direct,  are  payable 
in  effect  on  demand  or  in  instalments  on  de- 
mand and  are  good  promissory  notes.  Gaytes 
v.  Hibbard,  5  Biss.  (U.  S. )  99 ;  "White  v.  Smith, 
77  111.  351,  20  Am.  Rep.  251 ;  Jenkins  v.  Union 
Turnpike  Road,  1  Cai.  Cas.  (N.  Y.)  86,  revers- 
ing 1  Cai.  (N.  Y.)  381 ;  Goshen,  etc.,  Turnpike 
Road  v.  Hurtin,  9  Johns.  (N.  Y.  )  217,  6  Am. 
Dec.  273;  Dutchess  Cotton  Manufactory  v. 
Davis,  14  Johns.  (N.  Y.)  238,  7  Am.  Dec.  459. 
Fee  Howland  v.  Edmonds,  24  N.  Y.  307; 
Colgate  v.  Buckingham,  39  Barb.  (N.  Y.) 
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(bb)  Contingency  as  to  Time. — Instruments  payable  at  a  time  which  may  never 
arrive  are  not  negotiable;  such  are  notes  payable  at  or  after  marriage  or 
majority,1  or  when  some  uncertain  event  shall  happen; 2  or  payable  when 
the  maker  shall  derive  means  from  a  certain  source;3  or,  generally,  when  the 
maker  shall  be  in  funds;4  or  providing  that  the  maker  may  extend  the  time 
of  payment  indefinitely.5 


177;  Washington  County  Mut.  Ins.  Co.  v.  Mil- 
ler, 26  Vt.  77;  Protection  Ins.  Co.  v.  Bill,  31 
Conn.  534;  Stillwell  v.  Craig,  58  Mo.  24. 
Compare  Protection  Ins.  Co.  v.  Davis,  5  Allen 
(Mass.)  54. 

Instruments  Payable  at  Certain  Time  of  De- 
mand or  Notice. — So  an  instrument  payable  on 
demand  after  six  months  notice,  Walker  v. 
Roberts,  C.  &  M.  590,  41  E.  C.  L.  321 ;  or  a 
note  payable  twelve  months  after  notice,  Clay- 
ton v.  Gosling,  5  B.  &  C.  360,  n  E.  C.  L. 
252 ;  or  a  note  payable  two  years  after  de- 
mand, Thorpe  v.  Booth,  R.  &  M.  388,  21  E. 
C.  L.  468. 

1.  After  Marriage  or  Majority.  —  Notes  pay- 
able "when  I  shall  marry,"  or  at  a  certain 
time  "  after  I  shall  marry,"  are  not  negotiable 
promissory  notes.  Beardesley  v.  Baldwin,  2 
Stra.  1151,  7  Mod.  417;  Pearson  v.  Garrett,  4 
Mod.  242. 

So  a  note  payable  when  the  payee  is  twenty- 
one  years  old.  Kelley  v.  Hemmingway,  13 
111.  604,  56  Am.  Dec.  474. 

But  where  a  note  is  payable  when  the  payee 
shall  be  of  age,  and  the  date  when  that  event 
will  happen  is  specified,  the  note  is  payable  at 
all  events  on  that  day,  and  is  a  promissory 
note.    Goss  v.  Nelson,  1  Burr.  226. 

A  note  payable  at  a  day  certain  "  if  I  am 
living"  is  not  negotiable.  Braham  v.  Bubb 
(1826),  Chitty  on  Bills  (13th  Am.  ed.)  135; 
1  Ames's  Cases,  Bills  and  Notes,  32. 

2.  Happening  of  Uncertain  Event. — So  a  note 
payable  when  a  certain  railroad  shall  be  built, 
Eldred  v.  Malloy,  2  Colo.  320,  25  Am.  Rep. 
752;  or  when  a  certain  canal  section  is  com- 
pleted, Weidler  v.  KaufTman,  14  Ohio  455; 
or  when  a  certain  contract  to  be  performed 
by  the  payee  is  complete,  Miller  v.  Excelsior 
Stone  Co.,  1  III.  App.  273 ;  Chandler  v.  Carey, 
64  Mich.  237,  8  Am.  St.  Rep.  814;  Home 
Bank  v.  Drumgoole,  109  N.  Y.63;  Van  Wag- 
ner v.  Terrett,  27  Barb.  (N.  Y.)  181 ;  Camp- 
bell v.  McKi  nnon,  18  U.  C.  Q.  B.  612  ;  or  when 
a  certain  suit  is  terminated,  Shelton  v.  Bruce, 
9  Yerg.  (Tenn.)  24. 

After  Two  Events  — A  note  payable  ninetv 
days  after  the  dissolution  of  a  partnership  and 
the  settling  of  the  partnership  books  is  not  a 
promissory  note,  since,  although  the  partner- 
ship must  be  dissolved  at  some  time,  the  books 
may  never  be  settled.  Sackett  v.  Palmer,  25 
Barb.  (N.  Y.)  179. 

3.  When  In  Funds  from  Certain  Source. — A 
note  payable  when  dividends  shall  be  declared 
upon  certain  stock  is  not  negotiable.  Brooks 
v.  Hargrcavcs,  21  Mich.  254. 

So  a  note  payable  as  soon  as  a  crop  shall  be 
sold  or  money  can  be  raised  from  any  other 
source.  Nunez  v.  Dautel,  19  Wall.  (U.  S.) 
~(«, 

Or  when  certain  moneys  arc  collected.  Cor- 
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Dett  v.  State,  24  Ga.  287;  Stamps  v.  Graves,  4 
Hawks  (N.  Car.)  102. 

Or  when  such  an  amount  shall  be  realized 
from  the  sale  of  a  certain  patent  right.  Mar- 
tin v.  Shumatte,  62  Tex.  188. 

Or  when  the  estate  of  A  is  settled  up.  Hus- 
band v.  Epling,  81  111.  172,  25  Am.  Rep.  273. 

Or  when  the  maker  is  in  possession  of  funds 
from  the  estate  of  A.  Wiggins  v.  Vaught, 
Cheves  L.  (S.  Car.)  91. 

So  a  note  payable  out  of  the  proceeds  of  cer- 
tain carriages  when  they  shall  be  sold.  De 
Forrest  V.  Frary,  6  Cow.  (N.  Y.)  151. 

Or  from  the  profits  of  certain  machines  when 
sold.  Benedict  v.  Cowden,  49  N.  Y.  396,  10 
Am.  Rep.  382. 

Or  payable  on  the  sale  or  produce,  immedi- 
ately when  sold,  of  a  certain  house  and  goods. 
Hill  v.  Halford,  2  B.  &  P.  413. 

So  a  note  not  payable  until  the  maker's  mill 
is  sold  at  a  fair  price.  Blake  v.  Coleman,  22 
Wis.  415,  99  Am.  Dec.  53. 

Or  payable  on  the  sale  and  delivery  of  cer- 
tain timber.  Russell  v.  Wells,  5  U.  C.  Q.  B. 
(O.  S.)  725- 

4.  Bills  Payable  "When  In  Funds"  are  not 
negotiable.  Kemble  v.  Lull,  3  McLean  (U. 
S.)  272;  Smith  v.  Wood,  1  N.  J.  Eq.  74. 

So  a  bill  payable  "  as  soon  as  circumstances 
will  permit."    Salinas  v.  Wright,  n  Tex.  572. 

Or  payable  "when  he  is  able."  Davies  v. 
Smith,  4  Esp.  36;  Mitchell  v.  Clay,  8  Tex.  445. 

Or  payable  "  at  the  earliest  possible  mo- 
ment."   Rowlett  v.  Lane,  43  Tex.  274. 

Or  payable  "when  my  circumstances  will 
admit,  without  detriment  to  myself  or  family." 
Ex  p.  Tootell,  4  Ves.  Jr.  372. 

Or  payable  "  provided  A.  leaves  us  sufficient 
to  pay  such  sum  or  if  we  shall  be  otherwise 
able  to  pay  it."  Roberts  v.  Peake,  i  Burr.  323. 

6.  When  Maker  may  Extend  Time  Indefinitely. 
— Coffin  v.  Spencer,  39  Fed.  Rep.  262;  Glid- 
den  v.  Henry,  104  Ind.  278,  54  Am.  Rep.  316; 
Oyler  v.  McMurray,  7  Ind.  App.  645;  Hodge 
v.  Farmers'  Bank,  7  Ind.  App.  94  ;  Merchants', 
etc.,  Saw  Bank  v.  Fraze,  9  Ind.  App.  161 ; 
Woodbury  Roberts,  59  Iowa  34H,  44  Am. 
Ri  p.  685;  Smith  t\  V'ati  Blarcom,  45  Mich. 
37 1  ;  Richmond  Second  Nat.  Bank  v.  Wheeler, 
75  Mich.  546. 

In  Citizens  Nat.  Bank  v.  Piollet,  126  Pa.  St. 
194,  12  Am.  St.  Rep.  860,  the  note  sued  upon 
contained  a  provision,  as  follows:  "It  is  the 
Understanding  that  this  note  will  be  renewed 
at  maturity."  The  court  held  that  this  clause 
rendered  the  time  of  payment  uncertain  and 
the  note  nonnegot  iable. 

But  see  Witty  7i.  Michigan  Mut.  L.  Ins.  Co., 
123  Ind.  41 1,  18  Am.  St.  Rep.  327,  where  a 
note  containing  n  provision  that  the  holder 
might  renew  or  extend  the  time  of  payment 
from  time  to  time  was  held  negotiable. 
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Expressions  Interpreted  to  Mean  Reasonable  Time. — In  SOIT1C  states  expressions  clearly 
indicating  a  contingency  as  to  time,  such  as,  "as  soon  as  collected  from  my 
accounts  at  P.,"  or,  "when  I  sell  my  place  where  I  now  live,"  have  been  held 
to  give  the  maker  merely  a  reasonable  time  for  payment  and  not  to  invalidate 
the  instrument.1 

(cc)  Payment  intimately  Certain. — If  the  payment  of  a  bill  or  note  depends 
upon  an  event  which  necessarily  must  happen,  so  that  the  only  contingency 
or  uncertainty  is  as  to  the  time  of  its  happening,  the  negotiability  of  the 
instrument  is  not  destroyed.2  So  notes  payable  at  or  before  a  given  date,3 
or  within  a  certain  period,4  are  negotiable.  Such  instruments  lack  no  element 
of  certainty,  since  they  do  not  become  due  until  the  expiration  of  the  period 
limited.5    This  principle  is  applied  to  instruments  payable  at  a  day  certain  or 


1.  ExpressionsGlvingReasonable  Time. — Thus, 
a  note  payable  "as  soon  as  collected  from  my 
accounts  at  P."  was  held  a  negotiable  prom- 
issory note,  payable  in  a  reasonable  time. 
Ubsdell  v.  Cunningham,  22  Mo.  124. 

So  a  note  payable  "  from  avails  of  logs 
bought  of  A  when  there  is  a  sale  made." 
Sears  v.  Wright,  24  Me.  278. 

So  a  note  payable  "  when  I  sell  my  house 
where  I  now  live,"  and  if  the  promisor  puts  it 
out  of  his  power  to  perform  the  contract,  the 
liability  accrues  at  once.  Crooker  v.  Holmes, 
65  Me.  195,  20  Am.  Rep.  687. 

So  a  note  payable  "  as  soon  as  I  receive  the 
sum  mentioned  from  the  government,  or  as 
soon  as  otherwise  convenient."  Jones  v. 
Eisler,  3  Kan.  128. 

In  Lewis  v.  Tipton,  10  Ohio  St.  88,  75  Am. 
Dec.  498,  the  instrument  sued  on  was  payable 
"when  I  can  make  it  convenient,"  and  it  was 
held  that  the  note  in  and  of  itself  would  be- 
come due  and  payable  in  a  reasonable  time 
after  its  execution  and  delivery  ;  such  reason- 
able time  being  a  question  to  be  determined 
in  view  of  all  the  circumstances.  See  also 
Pelletier  v.  Rousseau,  9  Quebec  L.  R.  186. 

In  Kincaid  v.  Higgins,  1  Bibb  (Ky.)  396,  a 
note  payable  "as  soon  as  I  can"  was  held  to 
be  a  promise  to  pay  presently.  See  also  Ramot 
v.  Scotenfels,  15  Iowa  457,  83  Am.  Dec.  425; 
Works  v.  Hershey,  35  Iowa  340. 

In  Page  v.  Cook,  164  Mass.  116,  it  was  held 
that  a  promissory  note  payable  "  when  payor 
and  payee  mutually  agree"  is  to  be  construed 
as  meaning  that  it  is  payable  on  demand  when 
and  after  the  payor  ought  reasonably  to  have 
agreed. 

2.  Where  Event  must  Happen  Sooner  or  Later. 

— Chitty  on  Bills  *i36;  Story  on  Bills,  §  47; 
Story  on  Promissory  Notes,  §  27  ;  Chicago  R. 
Equipment  Co.  v.  Merchants'  Bank,  136  U. 
S.  268,  25  Fed.  Rep.  809;  Curtis  v.  Horn,  58 
N.  H.  504;  Riker  v.  Sprague  Mfg.  Co.,  14  R. 
I.  402,  51  Am.  Rep.  413. 

In  delivering  the  opinion  of  the  court,  in 
Curtis  v.  Horn,  58  N.  H.  504,  Bingham,  J., 
stated  the  rule  thus:  "  It  is  now  the  common 
law  that,  where  the  payment  is  made  to  de- 
pend upon  an  event  that  is  certain  to  come, 
and  uncertain  only  in  regard  to  the  time  it  will 
take  place,  the  note  or  bill  is  negotiable." 

A  Note  Payable  at  or  after  Death  is  ultimately 
certain  and  is  a  valid  promissory  note.  Cole- 
ban  v.  Cooke,  Willes  393,  2  Stra.  1217:  Conn 
V.  Thornton,  46  Ala.  587;  Bristol  v.  Warner, 
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19  Conn.  7;  Price  v.  Jones,  105  Ind.  543,  55 
Am.  Rep.  230;  Wolfe  v.  Wilsey,  2  Ind.  App. 
549;  Garrigus  v.  Home  Frontier,  etc.,  Mission- 
ary Soc,  3  Ind.  App.  91 ;  Carnwright  v.  Gray, 
127  N.  Y.  92,  24  Am.  St.  Rep.  424;  Hegeman 
v.  Moon,  131  N.  Y.  462;  Root  v.  Strang,  77 
Hun  (N.  Y.)  14.  See  Roffey  v.  Greenwell,  10 
Ad.  &  El.  222,  37  E.  C.  L.  99;  Martin  v. 
Stone  (N.  H.  1893),  29  Atl.  Rep.  845.  Com- 
pare MacArthur-Stewart  v.  Fullarton,  Mor- 
son's  Diet,  of  Dec.  (Scot.)  1408;  1  Ames 
Cases,  Bills  and  Notes  92. 

Note  Payable  after  Peace  Restored. — A  note 
payable  at  a  certain  time  after  peace  between 
the  Confederate  States  and  the  United  States, 
is  not  contingent,  since  peace  must  come  at 
sometime.  Mortee  v.  Edwards,  20  La.  Ann. 
236.    See  Chapman  v.  Wacaser,  64  N.  Car.  532. 

The  Maxim  Id  Certum  Est  Quod  Certum  Reddi 
Potest  is  applicable  in  determining  whether  the 
time  of  payment  is  certain.  Gaytes  v.  Hibbard, 
5  Biss.  (U.  S.)  99;  Stillwell  v.  Craig,  58  Mo. 
24;  Riker  v.  Sprague  Mfg.  Co.,  14  R.  I.  402, 
51  Am.  Rep.  413. 

3.  At  or  Before  Certain  Date. — Mattison  v. 
Marks,  31  Mich.  421,  18  Am.  Rep.  197;  Hel- 
mer  v.  Krolick,  36  Mich.  371  ;  Jordan  ->.  Tate, 
19  Ohio  St.  586;  Springfield  First  Nat.  Bank 
v.  Skeen,  29  Mo.  App.  115,  101  Mo.  683;  Cur- 
tis v.  Horn,  58  N.  H.  504;  Buchanan  v.  Wren 
(Tex.  Civ.  App.  1895),  30  S.  W.  Rep.  1077; 
Bates  v.  Leclair,  49  Vt.  229.  See  Chicago  R. 
Equipment  Co.  Merchants'  Bank,  136  U.  S. 
284;  Dorsey  v.  Wolff,  142  111.  589,  34  Am.  St. 
Rep.  99. 

4.  Wheatley  v.  Williams,  1  M.  &  W.  533; 
Potts  v.  Feeder  Dam  Coal  Co.,  6  Phila.  (Pa.) 
249. 

5.  Mattison  v.  Marks,  31  Mich.  421,  18  Am. 
Rep.  197;  Jordan  v.  Tate,  19  Ohio  St.  586; 
Springfield  First  Nat.  Bank  v.  Skeen,  29  Mo. 
App.  115;  Curtis  v.  Horn,  58  N.  H.  504 ;  Bates 
v.  Leclair,  49  Vt.  229. 

In  Mattison  v.  Marks,  31  Mich.  421,  18  Am. 
Rep.  197,  Cooley,  J.,  said:  "  The  objection  to 
this  instrument  is  that  it  promises  to  pay  a 
certain  sum  of  money  '  on  or  before  '  a  day 
named ;  and  this,  it  is  said,  is  not  a  promise  to 
pay  on  a  day  certain,  and  consequently  cannot 
be  a  promissory  note.  *  *  *  The  note  is  due 
at  a  time  fixed,  and  it  is  not  due  before.  True, 
the  maker  may  pay  sooner  if  he  shall  choose, 
but  this  option,  if  exercised,  would  be  a  pay- 
ment in  advance  of  the  legal  liability  to  pay, 
and  nothing  more." 
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when  some  specified  event  shall  happen 
all  events  at  the  day  limited,  and  to  b 
ever,  it  is  held  that  a  note  payable  at  a 
of  the  holder  or  maker,  or  if  the  maker 
not  negotiable.2 

1.  Notes  Payable  at  Day  Certain  or  on  Hap- 
pening of  Some  Event,  Held  Negotiable. — Notes 
payable  at  a  day  certain,  or  sooner  if  made  out 
of  certain  sales,  are  negotiable.  Commercial 
Bank  v.  Crenshaw,  103  Ala.  497 ;  Cisne  v. 
Chidester,  85  111.  523;  Charlton  v.  Reed,  61 
Iowa  166,  47  Am.  Rep.  808;  Walker  v.  Wool- 
len, 54  Ind.  164,  23  Am.  Rep.  639;  Cornell  v. 
Nebeker,  58  Ind.  425;  Woollen  v.  Ulrich,  64 
Ind.  120;  Ernst  v.  Steckman,  74  Pa.  St.  13,  15 
Am.  Rep.  542. 

A  note  payable  at  a  day  certain,  or  when  the 
payee  has  completed  a  certain  contract,  is  a 
negotiable  promissory  note,  since  it  is  payable 
at  the  day  named  whether  or  no  the  contract 
is  complete.  Goodloe  v.  Taylor,  3  Hawks  (N. 
Car.)  458;  Stevens  v.  Blunt,  7  Mass.  240.  But 
compare  Way  v.  Smith,  m  Mass.  523;  Stults 
v.  Silva,  119  Mass.  137. 

A  note  payable  on  or  before  a  day  certain, 
provided  the  amount  is  not  collected  in  the 
meantime  from  another  source,  is  a  good 
promissory  note.  Pemberton  v.  Hoosier,  1 
Kan.  108. 

A  note  payable  on  a  day  certain,  or  as  soon 
as  the  maker  can,  with  due  diligence,  make 
the  money  out  of  a  certain  patent  right,  is  due 
at  the  day  stated  and  not  contingent.  Palmer 
v.  Hummer,  10  Kan.  464,  15  Am.  Rep.  353. 

A  note  payable  in  nine  months,  or  as  A's 
horse  earns  the  money,  is  payable  absolutely 
in  nine  months,  but  will  fall  due  at  an  earlier 
period  if  the  horse  earns  the  money.  Gard- 
ner v.  Barger,  4  Heisk.  (Tenn.)  668. 

A  note  payable  as  soon  as  and  as  fast  as  a 
certain  fund  may  be  or  can  be  collected,  and 
if  not  so  collected,  in  four  years,  is  negotiable. 
Smith  v.  Ellis,  29  Me.  422. 

So  a  note  payable  as  soon  as  the  end  of  the 
coming  season,  or  sooner  if  the  amount  shall 
be  sooner  realized  out  of  a  certain  fund.  Cota 
v.  Buck,  7  Met.  (Mass.)  588,  41  Am.  Dec.  464 
(apparently  overruled  by  Way  7'.  Smith,  m 
Mass.  523;  Stults  v.  Silva,  119  Mass.  137]. 

So  it  has  been  held  with  regard  to  a  note 
payable  at  a  day  certain  without  interest,  or 
at  another  date  with  interest.  Hoog  v. 
Marsh,  5  U.  C.  Q.  B.  319.  But  compare 
Lamb  v.  Story,  45  Mich.  488. 

So  where  a  note,  payable  at  a  day  certain,  is 
conditioned  to  become  due  immediately  upon 
the  payee  delivering  to  the  maker  the  posses- 
sion of  certain  real  property.  Dobbins  v. 
Oberman,  17  Neb.  163. 

2.  8uch  Notes  Held  Not  Negotiable— Thus, 
notes  payable  at  a  fixed  time,  or  earlier  at  tin- 
option  of  the  holder  or  maker,  have  been  held 
invalid  as  promissory  notes.  Stults  v.  Silva, 
119  Mass.  137;  Way  V.  Smith,  in  Mhss. 
53;  Mahoney  v.  Fitzpatrlck,  133  Mass.  151,43 
Am.  Rep.  502;  Rlchardl  V.  Barlow,  140  Mass. 
218.    See  Chouteau  v.  Allen,  70  Mo.  335. 

Mahoney  v.  Fit/.patrick,  133  Mass.  151,  4  \ 
Arn.  Rep.  502,  supra,  was  an  action  by  an  in- 


,  and  they  are  construed  to  be  due  at 
e  negotiable.1  In  some  states,  how- 
day  certain  or  sooner,  at  the  option 
shall  do  certain  acts,  is  uncertain  and 

dorsee  upon  an  instrument  payable  "  on  de- 
mand or  in  three  years  from  this  date."  It 
was  held  not  to  be  negotiable.  Allen,  J.,  said  : 
"  In  the  instrument  under  consideration  a 
time  and  an  event  are  named  either  of  which 
without  the  other  would  make  certain  the  time 
of  payment ;  so  if  both  were  used  in  connection 
to  fix  one  time,  as  three  years  after  demand, 
the  note  would  be  payable  at  a  time  certain 
But  they  are  used  to  designate  two  separate 
times,  at  either  of  which  the  note  may,  and  at 
either  of  which  it  may  not,  become  payac!e. 
It  is  not  negotiable  as  payable  at  the  time 
named,  because  whether  it  will  become  payable 
at  the  expiration  of  three  years  is  made  to  de- 
pend upon  the  uncertain  event  of  a  previous 
demand,  and  while  the  time  is  certain  to  come 
it  is  uncertain  whether  the  note  will  then  be- 
come payable.  It  is  not  negotiable  as  payable 
upon  the  happening  of  a  certain  event  within 
the  three  years,  because  it  is  not  certain  that  a 
demand  will  be  made,  no  demand  being  neces- 
sary to  hold  the  maker,  and  the  instrument 
itself  assuming  that  such  demand  may  not  be 
made.  It  is  not  a  note  payable  at  a  named 
time,  because  it  may  become  payable  before 
that  time.  It  is  not  a  note  payable  on  a  cer- 
tain event,  because  the  event  named  may  never 
happen.  Whether  it  will  become  payable  by 
lapse  of  time  or  by  a  demand  is  uncertain  and 
contingent,  depending  upon  the  option  of  the 
holder.  A  note  payable  at  a  future  day  cer- 
tain, or  earlier  at  the  option  of  the  maker  or  of 
a  stranger,  is  not  payable  at  a  time  certain, 
and  is  not  negotiable." 

In  Brooks  v.  Ilargreaves,  21  Mich.  254,  it  is 
said  that  it  is  fatal  to  the  negotiable  character 
of  a  promissory  note  that  the  time  of  payment 
depends  upon  the  volition  of  any  one.  See 
also  Canadian  Bank  of  Commerce  v.  McCrea, 
106  111.  292  ;  New  Windsor  First  Nat.  Bank  v. 
Bynum,  84  N.  Car.  28,  37  Am.  Rep.  604. 

A  note  payable  at  a  day  certain,  but  to  be- 
come due  sooner  if  the  maker  shall  sell  or 
remove  the  property  for  which  it  was  given, 
is  not  negotiable.  Port  Huron  First  Nat. 
Bank  v.  Carson,  60  Mich.  432.  See  Lamb  v. 
Story,  45  Mich.  488,  52  Mich.  525;  Carroll 
County  Saw  Bank  v.  Strother,  28  S.  Car.  504; 
New  Windsor  First  Nat.  Bank  v.  Bynum,  84 
N.  Car.  24,  37  Am.  Rep.  604. 

English  Authorities. — These  cases  agree  with 
the  English  doctrine.  Thus,  where  a  note- 
was  payable  "  ninety  days  after  date  or  when 
realized  "it  was  held  to  be  equivalent  to  a  note 
payable  when  the  maker  should  be  in  funds 
and  so  to  be  conditional  and  nonncgntiable. 
Alexander  v,  Thomas,  16  B.  333,  71  E.  C. 
333- 

Doctrlno Criticised  and  Denied  -  In  Protection 
Ins.  Co.  V.  Hill,  31  Conn.  534,  an  instrument 
promising  payment  of  a  certain  sum  "in 
whole  or  from  time  to  time  in  part  as  the  same 
shall  be  required  within  thirty  days  after 
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Provisions  Whioh  may  Extend  Time. — The  authorities  are  conflicting  as  to  notes 
made  payable  at  a  date  specified,  but  with  provisions  which  may  in  a  certain 
event  extend  the  time  of  payment  beyond  that  period. 1 

I  Payment  by  Instalments. — A  note  payable  by  instalments  is  within  the 
Statute  of  Anne,2  but  the  time  when  the  instalments  are  to  become  due  must 
be  specified3  or  determinable. 4  A  note  payable  by  instalments,  the  whole 
amount  of  which  is  to  become  due  upon  failure  in  the  payment  of  one  instal- 
ment, is  negotiable;6  and  so  is  a  note  the  whole  amount  of  which  is  to 
become  due  upon  default  in  payment  of  one  instalment  of  interest.6 


demanded,  etc.,"  was  held  a  negotiable  prom- 
issory note.  Sanford,  J.,  said  :  "  The  neces- 
sity for  inquiry  in  regard  to  extrinsic  facts 
and  contingent  events,  upon  which  the  pay- 
ment of  securities  of  this  kind  sometimes 
depends,  is  the  reason  for  denying  to  them  the 
character  and  advantages  of  commercial  paper. 
In  the  case  at  bar  no  occasion  for  such  inquiry 
could  arise.  When  and  in  what  manner  the 
money  should  be  paid  was  optional  with  the 
holder  of  the  paper,  and  dependent  upon  no 
contingency  of  which  he  would  not  have  at 
all  times  entire  control.  To  him,  therefore, 
it  could  never  be  uncertain  whether  the  note 
would  ever  become  payable  and  enforceable  or 
not,  or  in  what  manner  it  should  be  paid,  or 
in  which  of  the  modes  specified  in  the  note 
the  notice  of  his  requisition  for  such  payment 
should  be  given  ;  and  he  could  have  no  occasion 
to  inquire, since  he  would  himself  determine  all 
those  questions;  and  so  neither  the  credit  or 
circulation  of  the  paper  could  be  embarrassed 
by  that  consideration."  See  also  Howland  v. 
Edmonds,  24  N.  Y.  307;  Ackley  School  Dist. 
v.  I  lall,  1 13  U.  S.  135  ;  Smilie  v.  Stevens,  39  Vt. 
315 ;  Hogg  v .  Marsh,  5  U.  C.       B.  319. 

1.  Where  Time  may  be  Extended. — A  note 
payable  in  one  year,  and  if  not  enough  is  real- 
ized from  a  certain  enterprise  within  such 
period,  to  have  more  time  to  realize  from  such 
enterprise,  is  a  good  negotiable  note,  and  the 
time  after  one  year  which  the  maker  was  to 
have  is  a  reasonable  time  as  determined  from 
the  facts.    Capron  v.  Capron,  44  Vt.  410. 

But  it  has  been  held  that  a  note  payable  in 
one  year,  but  if  this  agent  does  not  sell  enough 
in  one  year,  one  more  is  to  be  granted,  is  con- 
tingent and  nonnegotiable.  Miller  v.  Poage, 
56  Iowa  96,  41  Am.  Rep.  82. 

2.  Notes  Due  by  Instalments.  —  Oridge  v. 
Sherborne,  11  M.  &  W.  374.  See  Wright  v. 
Irwin,  33  Mich.  32 ;  Chase  v.  Behrman,  10 
Daly  (N.  Y.)  344,  1  N.  Y.  City  Ct.  352;  Dav- 
ies  v .  Wilkinson,  10  Ad.  &  El.  98,  37  E.  C.  L. 
58. 

In  Van  Buskirk  v.  Day,  32  III.  260,  suit  was 
brought  on  an  instrument  payable  in  instal- 
ments, certain  in  amount  and  date.  Breese, 
J.,  for  the  court,  said:  "The  writing  has  all 
the  essentials  of  a  promissory  note.  It  has  a 
payor  and  payee,  promises  to  pay  a  certain 
sum  of  money  at  a  certain  time,  in  certain 
instalments." 

It  does  not  impair  the  negotiability  of  a 
note  that  the  right  is  reserved  in  it  to  pay  the 
principal  in  certain  instalments  before  ma- 
turity at  any  time  the  semi-annual  interest  be- 
comes payable.  Riker  v.  Sprague  Mfg.  Co., 
14  R.  I.  402,  51  Am.  Rep.  413.    See  also  Com- 


mercial Bank  v.  Crenshaw,  103  Ala.  497;  Un- 
ion L.  &  T.  Co.  v.  Southern  California  Motor 
Road  Co.,  51  Fed.  Rep.  840. 

3.  A  paper  in  these  words,  "  I  owe  E.  £6, 
which  is  to  be  paid  in  instalments,  for  rent," 
is  not  a  promissory  note,  as  no  time  is  stipu- 
lated for  the  payment  of  the  instalments. 
Moffat  v.  Edwards,  C.  &  M.  16,  41  E.  C.  L.  15. 

4.  Notes  payable  in  such  instalments  and 
at  such  times  as  the  directors  of  the  payee,  a 
corporation,  shall  direct,  are  valid  promissory 
notes.  Jenkins  v.  Union  Turnpike  Road,  I 
Cai.  Cas.  (N.  Y.)  86,  reversing  1  Cai.  (N.  Y.) 
381;  Goshen,  etc.,  Turnpike  Road  v.  Hurtin, 
9  Johns.  (N.  Y.)  217,  6  Am.  Dec.  273;  Dutch- 
ess Cotton  Manufactory  v.  Davis,  14  Johns. 
(N.  Y.)  238,  7  Am.  Dec.  459 ;  White  v.  Haight, 
16  N.  Y.  310;  Savage  v.  Medbury,  19  N.  Y. 
32;  Howland  v.  Edmonds,  24  N.  Y.  307 ;  Col- 
gate v.  Buckingham,  39  Barb.  (N.  Y.)  177; 
Gaytes  v.  Hibbard,  5  Biss.  (U.  S.)  99;  White 
v.  Smith,  77  111.  351,  20  Am.  Rep.  251;  Ger- 
man Mut.  F.  Ins.  Co.  v.  Franck,  22  Ind.  364. 
See  Washington  County  Mut.  Ins.  Co.  v.  Mil- 
ler, 26  Vt.  77;  Stillwell  v.  Craig,  58  Mo.  24; 
Protection  Ins.  Co.  v.  Bill,  31  Conn.  534.  But 
compare  Protection  Ins.  Co.  v.  Davis,  5  Allen 
(Mass.)  54. 

5.  Whole  Amount  to  Be  Due  on  Failure  of  In- 
stalment.— Carlon  v.  Kenealy,  12  M.  &  W. 
139;  Miller  v.  Biddle,  13  L.  T.  N.  S.  1334; 
Cooke  v.  Horn,  29  L.  T.  N.  S.  369.  See  Mor- 
ling  v.  Bronson,  37  Neb.  608.  But  compare 
W.  W.  Kimball  Co.  v.  Mellon,  80  Wis.  133, 
where,  however,  the  note  in  suit  contained 
other  objectionable  features. 

Where  several  notes  maturing  at  different 
times  belong  to  a  single  transaction  and  form 
a  connective  series,  the  negotiability  of  one 
of  them  is  not  affected  by  the  provision  that, 
upon  the  failure  of  the  maker  to  pay  any  one 
of  the  notes  of  the  series  to  which  it  belongs, 
the  rest  shall  become  due  and  payable  to  the 
holder.  Chicago  R.  Equipment  Co.  r.  Mer- 
chants' Bank,  136  U.  S.  268,  25  Fed.  Rep.  809. 
See  Kerr  v.  Morrison  (Tex.  Civ.  App.  1894), 
25  S.  W.  Rep.  1011. 

6.  Whole  Amount  Due  on  Failure  of  Interest. — 
De  Hass  v.  Roberts,  59  Fed.  Rep.  853 ;  Cross- 
more  v.  Page,  73  Cai.  213,  2  Am.  St.  Rep.  789; 
Wilson  v.  Campbell  (Mich.  1896),  68  N.  W. 
Rep.  278;  Roberts  v.  Snow,  27  Neb.  42^; 
Merrill  v.  Hurley  (S.  Dak.  189=5),  62  N.  W. 
Rep.  958. 

Where  the  note  provides  that  in  case  of 
default  in  interest  "this  note  shall  imme- 
diately become  due  at  the  option  of  the  holder 
thereof,"  the  holder  is  entitled  to  a  reasonable 
time  to  exercise  his  option,  but  seven  months 
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dd.  Certain  in  Amount— (aa)  General  Principles. — The  amount  of  which  pay- 
ment is  promised  or  ordered  in  a  note  or  bill  must  be  certain  and  must  not 
depend  upon  any  contingencies.1  It  is  not  sufficient  that  the  amount  is  so 
referred  to  as  to  be  capable  of  being  rendered  certain  at  some  future  time,2 
but  if  an  uncertainty  in  this  respect  existing  on  the  face  of  an  instrument  be 
removed  by  an  indorsement  or  added  stipulation,  the  instrument  becomes 
negotiable  from  the  time  of  such  indorsement  or  stipulation.3 


is  not  a  reasonable  time.  Crossmore  v.  Page, 
73  Cal.  213,  2  Am.  St.  Rep.  789. 

Corporate  Bonds.  — As  to  the  effect  of  a  pro- 
vision of  this  character  in  corporate  bonds 
secured  by  mortgage,  see  American  Nat. 
Bank  v.  American  Wood  Paper  Co.  (R.  I. 
1895),  32  Atl.  Rep.  305.  Also  the  titles  Mu- 
nicipal Securities  ;  Railroad  Securities. 

1.  The  amount  of  a  bill  or  note  is  certain 
when  the  sum  to  become  absolutely  payable 
upon  it  at  any  given  time  is  ascertainable  upon 
its  face.  Smith  v.  Crane,  33  Minn.  144,  53 
Am.  Rep.  20;  Hope  v.  Barker,  43  Mo.  App. 
632. 

Amount  Expressed  by  Reference  to  Bill  for 
Merchandise. — The  amount  of  the  note  or  bill 
of  exchange  may  be  expressed  by  reference 
to  a  note  or  bill  for  merchandise  upon  the 
same  paper.  Thus,  "  Please  pay  the  above 
bill,"  written  at  the  bottom  of  a  bill  for  cer- 
tain goods,  is  sufficiently  exact.  Hoyt  v. 
Lynch,  2  Sandf.  (N.  Y.)  328. 

So  "  Please  pay  the  above  note,"  written 
underneath  a  promissory  note.  Leonard  v. 
Mason,  1  Wend.  (N.  Y.)  522. 

So  a  memorandum  on  a  note,  "  I  hereby 
acknowledge  this  note  to  be  due,  and  promise 
to  pay  the  same  on  demand."  Common- 
wealth Ins.  Co.  v.  Whitney,  1  Met.  (Mass.)  21. 

Amount  as  Interest  on  Definite  Sum. — Where 
an  instrument  in  the  form  of  a  promissory 
note  was  drawn  for  the  payment  of  "  ten  per 
cent,  interest  on  three  hundred  dollars," 
during  the  payee's  and  his  wife's  lifetime, 
per  year,  it  was  held  that  the  instrument  was 
assignable  under  the  statute  of  Indiana  and 
certain  in  amount.  McWhorter  v.  Norris,  9 
Ind.  App.  490. 

In  some  jurisdictions  this  rule  seems  to  be 
only  loosely  applied.  See,  as  an  illustration, 
Kal'fus  v.  Watts,  Litt.  Sel.  Cas.  (Ky.)  197. 

In  King  v.  Foster,  6  Ohio  279,  a  note  con- 
taining this  stipulation,  "  provided  the  said  F. 
delivers  the  crop  of  tobacco  raised  by  him  and 
T.,  when  said  F.  is  to  have  one  fourth  of  the 
above  sum  in  hand  and  in  addition  $3.50  per 
hundred  for  that  part  yet  to  be  delivered," 
was  held  a  promissory  note.  Wright,  J.,  dis- 
sented; see  his  dissenting  opinion,  at  p.  540. 
This  case  was ritrd  with  apparent  approval  in 
Mitchell  v.  McCabe,  10  Onto  409. 

In  Jewett  v.  Lyon,  3  Greene  (Iowa)  577,  a 
promissory  note  in  the  ordinary  form  con- 
tained a  provision  that  it  was  given  as  a  con- 
sideration for  three  and  a  half  acres  of  land, 
and  it  was  further  provided  that  "  if  said  land 
shall  hold  out  three  acres  and  a  half,  then  the 
above  note  i-i  to  Ik-  paid  in  full,  and  if  not,  thru 
I  am  to  pay  in  the  proportion  that  one  hun- 
dred dollars  bears  to  three  and  one  half  acres. " 
This  note  was  assigned  by  the  payee  to  the 
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plaintiff,  who  recovered  thereupon  the  face 
value  of  the  instrument,  the  court  saying: 
"The  obligation  to  pay  is  in  all  respects  a 
promissory  note,  and  the  stipulations  attached 
to  it  do  not  change  in  any  respect  its  character 
or  weaken  the  liability  of  the  maker." 

In  Green  v.  Austin,  7  Iowa  521,  an  instru- 
ment promising  the  payment  of  a  certain  sum 
of  money,  "subject  to  diminution  by  any  excess 
in  certain  bills  of  hardware  allowed  by  me  to 
the  payee  over  the  original  bills  as  forwarded 
by  K.,"  was  held  to  be  a  promissory  note  for 
a  sum  certain  and  due  absolutely.  See  also 
Rush  v.  Carpenter,  54  Iowa  132,  the  authority 
of  which  seems,  however,  to  be  diminished  by 
the  comments  of  the  court  in  Ellett  v.  Eberts, 
74  Iowa  597. 

2.  Capability  of  Being  Ascertained  Not  Suffi- 
cient.— In  Stillwell  v.  Craig,  58  Mo.  24,  Lewis, 
J„  says  :  "  The  amount  [of  a  bill  or  note]  must 
appear  with  absolute  certainty,  and  cannot 
be  left  to  depend  on  unsettled  contingencies. 
The  old  maxim,  id  certum  est  quod  cerium 
reddi  potest,  is  to  be  excluded  from  consider- 
ation." See  also  I  Parsons  Notes  and  Bills  30, 
quoted  and  approved  in  Smith  v.  Marland,  59 
Iowa  645.  But  compare  Hogg  v.  Marsh,  5  U. 
C.  B.  319,  where  it  was  held  that  an  instru- 
ment payable  seventeen  months  after  date 
without  interest,  or  three  years  and  five  months 
afterdate  with  interest,  was  a  valid  promissory 
note. 

3.  Memorandum  Rendering  Certain. — Where 
a  party  promised  in  writing  to  pay  so  much  an 
acre  for  a  certain  tract  of  land,  and  at  a  subse- 
quent time  indorsed  the  number  of  acres  and 
fixed  the  amount  to  be  paid,  it  was  held  that 
the  instrument  was  a  promissory  note  from 
the  time  of  the  indorsement.  Smith  v.  Clop- 
ton,  4  Tex.  109. 

Railroad  bonds  payable  "in  the  sum  of 
either  £225  sterling  or  $1,000  lawful  money 
of  the  United  States;  the  £225  sterling  if  the 
principal  and  interest  are  payable  in  London, 
and  $1,000  lawful  money  of  the  United  States 
if  the  principal  and  interest  are  payable  in 
New  York,"  contained  a  provision  by  which 
the  place  of  payment  was  to  be  indorsed  by 
the  president  of  the  company.  It  was  held 
that  where  such  indorsement  was  not  made, 
the  bonds  were  nonnegotiablc  as  being  un- 
certain in  amount.  Parsons  v.  Jackson,  99  U. 
S.434.  Bradley,  J.,  said  :  "  The  uncertainty  of 
the  amount  payable  in  the  absence  of  the  re- 
quired indorsement  is  of  itself  a  defect  which 
deprives  these  instruments  of  the  character  of 
negot  lability, " 

Whore  Moro  Calculation  will  Render  Cortaln 
—  Where  the  instrument  may  be  made  certain 
by  a  mere  calculation  it  is  negotiable;  tints, 
where  it  is  given  for  "a  sum  making  $450  on 
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instances. — Instruments  providing  for  the  payment  of  a  merely  indefinite 
sum,1  or  a  certain  sum  plus  indefinite  charges,*  or  a  certain  sum  minus  in- 
definite charges,3  are,  by  the  application  of  this  rule,  not  negotiable  bills  or 
promissory  notes.  A  note  secured  by  certain  property  which  gives  the  holder 
power  to  sell  the  security  before  maturity  when  he  deems  himself  insecure,  is 
within  this  principle  and  indefinite.4 

(bb)  Payable  with  Exchange. — The  better  doctrine  seems  to  be  that  bills  and 
notes  drawn  in  one  place  and  payable  in  another  with  exchange  are  to  be 
considered  contingent  in  amount  and  nonnegotiable  ;5  but  many  authorities 


the  first  day  of  January,  1868."  Knight  v.  Jones, 
21  Mich.  161. 

1.  Sum  Indefinite. — Fiske  v.  Witt,  22  Pick. 
(Mass.)  831;  Ellett  v.  Eberts,  74  Iowa  297. 
See  Kennedy  v.  Adams,  15  New  Bruns.  162. 

In  Jones  v.  Simpson,  2  B.  &  C.  318,  9  E.  C. 
99,  the  instrument  which  was  held  not  nego- 
tiable was  given  for  "  the  proceeds  of  a  ship- 
ment of  goods,  value  about  £2,000."  Other 
illustrations  of  this  principle  are  an  instru- 
ment for  "  the  payment  of  whatever  sum  you 
may  collect,"  Legro  v.  Staples,  16  Me.  252; 
or  for  the  amount  received  on  a  certain  execu- 
tion, Matthews  v.  Redwine,  23  Miss.  233;  or 
for  payment  for  thirty-three  bushels  of  wheat, 
Lent  v .  Hodgman,  15  Barb.  (N.  Y.)  274.  So 
where  the  instrument  contained  a  provision 
that  if  the  note  be  paid  within  a  certain  time, 
no  interest  was  to  be  paid.  Lamb  v.  Story,  45 
Mich.  488,  52  Mich.  525.  In  Fralick  v.  Nor- 
ton, 2  Mich.  130,  55  Am.  Dec.  56,  the  instru- 
ment contained  a  provision  by  which  it  might 
be  canceled  if  a  less  sum  should  be  paid  before 
the  maturity  of  the  instrument. 

2.  Sum  Certain  Plus  Indefinite  Charges. — An 
instrument  as  follows,  "  I  promise  to  pay  E. 
£65  with  interest  three  months  after  date,  and 
also  all  other  sums  which  may  be  due  to  him," 
is  not  a  promissory  note.  Smith  v.  Nightin- 
gale, 2  Stark.  375,  3  E.  C.  L.  452. 

So  an  instrument  promising  the  payment  of 
a  certain  sum  and  also  "the  demands  of  the 
Sick  Club  at  H.  and  the  remaining  stock  and 
interest,"  etc.  Bolton  v.  Dugdale,  4  B.  &  Ad. 
619,  24  E.  C.  L.  125. 

So  an  instrument  promising  to  pay  £100 
"and  all  fines  according  to  the  rule."  Ayrey 
v.  Fearnsides,  4  M.  &  W.  168. 

So  an  instrument  promising  to  pay  an  insur- 
ance company  a  certain  sum  of  money  and  also 
such  additional  premiums  as  might  become 
due  on  a  certain  policy.  Palmer  v.  Ward,  6 
Gray  (Mass.)  340;  Lime  Rock  F.  &  M.  Ins. 
Co.  v.  Hewett,  60  Me.  407  ;  Dodge  v.  Emerson, 
34  Me.  96. 

So  an  instrument  for  the  payment  of  a  cer- 
tain sum  "  and  all  taxes  and  charges  that  may 
be  levied  upon  this  note  or  upon  the  indenture 
of  mortgage  accompanying  it,"  etc.  Farquhar 
v.  Fidelity  Ins.,  etc.,  Co.,  13  Phila.  (Pa.)  473. 

3.  Barlow  v.  Broadhurst,  4  Moore  471,  16  E. 
C.  L.  381 ;  Cushman  v.  Haynes,  20  Pick. 
(Mass.)  132.  But  compare  Kalfus  v.  Watts, 
Litt.  Sel.  Cas.  (Ky.)  197. 

4.  Notes  Secured  by  Property  with  Power  of 
Sale  before  Maturity. — Smith  v.  Marland,  59 
Iowa  645.  This  objection  does  not  apply 
where  the  sale  is  only  to  be  made  if  the  note 


is  still  unpaid  at  maturity.  Carroll  Bank  v. 
Taylor,  67  Iowa  572.  See  also  infra,  this  title, 
Not  Coupled  ivilh  Collateral  Agreements. 

5.  Stipulation  for  Exchange  Destroys  Negotia- 
bility—  United  States. — Hughitt  v.  Johnson, 
28  Fed.  Rep.  865;  Windsor  Sav.  Bank  v. 
McMahon,  38  Fed.  Rep.  283. 

District  of  Columbia. — Russell  v.  Russell, 
1  MacArthur  (D.  C.)  263. 

Illinois. — Lowe  v.  Bliss,  24  111.  168,  76  Am. 
Dec.  742. 

Indiana. — Nicely  v.  Commercial  Bank  (Ind. 
App.  1896),  44  N.  E.  Rep.  573. 

Iowa. — Culbertson  v.  Nelson  (Iowa  1895), 
61  N.  W.  Rep.  854. 

Missouri. — Fitzharris  v.  Leggatt,  10  Mo. 
App.  527. 

North  Dakota. — Flagg  v.  School  Dist.  No. 
70,  4  N.  Dak.  30. 

South  Carolina. —  Read  v.  McNulty,  12 
Rich.  L.  (S.  Car.)  445,  78  Am.  Dec.  467 ;  Car- 
roll County  Sav.  Bank  v.  Strother,  28  S.  Car. 
5°4- 

Pennsylvania. — Philadelphia  Bank  v.  New- 
kirk,  2  Miles  (Pa.)  442. 

Canada. — Palmer  v.  Fahnestock,  9  U.  C. 
C.  P.  172,  20  U.  C.  Qi  B.  307;  Saxton  v. 
Stevenson,  23  U.  C.  C.  P.  503;  Nash  v.  Gib- 
bon, 9  New  Bruns.  479;  Cazet  v .  Kirk,  9  New 
Bruns.  543. 

The  Doctrine  of  These  Cases  is  clearly  stated 
by  Johnston,  J.,  in  Read  v.  McNulty,  12  Rich. 
L.  (S.  Car.)  445,  78  Am.  Dec.  467,  as  follows: 
"  A  promise,  under  the  statute  of  Anne,  must 
be  an  engagement  to  pay  a  definite  sum  of 
money,  or  a  sum  which,  if  not  defined,  may 
be  ascertained  by  the  law  alone,  without  re- 
sort to  extrinsic  circumstances.  *  *  *  But 
where  terms  are  added  obliging  the  party  to 
pay  'with  exchange  on  New  York,'  which  is 
not  constantly  fixed  by  law  but  fluctuates  from 
day  to  day  with  the  changes  of  commerce, 
this,  if  the  instrument  be  supported  as  a  note 
of  hand,  is  equivalent  to  saying  that  that  is  a 
good  note  of  hand  which  imports  a  promise  to 
pay  one  sum  to-day  and  another  to-morrow;  a 
thing  incompatible  with  the  character  of  a 
commercial  paper." 

In  Hughitt  v.  Johnson,  28  Fed.  Rep.  865, 
Brewer,  J.,  distinguishes  a  provision  of  this 
kind  from  one  for  the  payment  of  attorney's 
fees  as  follows  :  "  This  is  a  stipulation  which 
affects  the  amount  to  be  paid  and  the  amount 
to  be  paid  at  the  maturity  of  the  paper,  and  in 
that  respect  it  differs  from  those  stipulations 
for  the  payment  of  attorney's  fees  in  case  of 
collection." 

nilnois. — The  Illinois  courts  have  limited 
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hold  such  instruments  to  be  negotiable.1  Where  a  bill  or  note  is  payable 
at  a  certain  place  with  exchange  simply,  the  requirement  for  exchange  is 
meaningless,  since  the  express  promise  to  pay  a  certain  sum  at  a  certain 
place  necessarily  throws  on  the  promisor  the  expense  of  transmitting  the 
sum  required.2    And  it  has  been  held  that  the  same  rule  governs  where  a 


the  doctrine  of  Lowe  v.  Bliss,  24  111.  168,  76 
Am.  Dec.  742;  thus,  where  a  note  contains  a 
provision  for  the  addition  of  exchange,  it 
seems  that  it  will  import  a  consideration. 
Hoyt  v.  Jaffray,  29  111.  104.  And  the  provi- 
sion for  exchange  will  be  rejected  where  pos- 
sible. Hill  v.  Todd,  29  111.  101 ;  Clauser  v. 
Stone,  29  111.  114,  81  Am.  Dec.  299.  In  the  two 
cases  last  cited  Lowe  v.  Bliss,  24  111.  168,  76 
Am.  Dec.  742,  is  distinguished.  And  in  Hoyt 
v.  Jaffray,  29  111.  104,  it  is  incorrectly  stated 
to  have  been  overruled  bv  Hill  v.  Todd,  29 
111.  101. 

Negotiability  Not  the  Real  Question. — Though 
the  question  as  to  the  effect  of  the  addition 
of  such  a  provision  in  an  instrument  for  the 
payment  of  money  is  usually  treated  as  in- 
volving only  the  negotiable  character  of  the 
instrument,  it,  in  fact,  goes  deeper  than  this. 
In  Hastings  v.  Thompson,  54  Minn.  184,  40 
Am.  St.  Rep.  315,  Mitchell,  J.,  well  says: 
"Daniel,  Randolph  and  Tiedeman  state,  in 
general,  that  such  a  provision  does  not  affect 
the  commercial  or  negotiable  character  of  the 
paper.  *  *  *  All  of  them  treat  of  the  ques- 
tion as  if  it  only  went  to  the  negotiability  of 
the  instruments,  whereas  the  real  question 
lies  back  of  that  and  is  whether  they  are 
promissory  notes  or  bills  of  exchange  at  all." 

1.  Authorities  Holding  Provision  for  Exchange 
Not  Destructive  of  NegotiabUlty  —  United 
States.— Bradley  v.  Lill,  4Biss.  (U.  S.)  473. 

Michigan. — Smith  v.  Kendall,  9  Mich.  241, 
80  Am.  Dec.  83;  Johnson  v.  Frisbie,  15  Mich. 
286.  Hut  compare  Bullock  v.  Taylor,  39  Mich. 
137.  33  Am.  Rep.  356. 

Minnesota.  —  Hastings  v.  Thompson,  54 
Minn.  184,  40  Am.  St.  Rep.  315. 

New  Mexico. — Orr  v.  Hopkins,  3N.  Mex.  45. 

Texas. — Whittle  v.  Fond  du  Lac  Nat.  Bank 
(Tex.  Civ.  App.  1894),  26  S.  W.  Rep.  1106. 

See  also  Pollard  v.  Merries,  3  B.  &  P.  335; 
Grutacap  v.  Woulluise,  2  McLean  (U.  S.)  581  ; 
Balch  v.  Colman,  2  McLean  (U.  S.)  85  ;  Price 
v .  Teal,  4  McLean  (  U.  S.)  201 ;  Aurora  Sec- 
ond Nat.  Bank  v.  Basuier,  65  Fed.  Rep.  58; 
Leggett  v.  Jones,  10  Wis.  34;  Morgan  v.  Ed- 
wards, S3  Wis.  609,  40  Am.  Rep.  781  ;  Chicago 
Third  Nat.  Bank  v.  Cosby,  41  U.  C.       B.  402. 

The  ground  upon  which  these  decisions 
proceed  is  thus  stated  by  Drummond,  J.,  in 
Bradley  v.  Lill,  4  Biss.  (U.  S.)  473,  as  follows  : 
"I  admit  that  under  the  general  law  a  note 
must  be  payable  absolutely  in  money;  *  *  * 
the  exchange,  like  interest,  was  an  incident 
merely  to  the  principal  sum,  and  it  was  not  the 
less  on  that  account  an  agreement  to  pay  a  fixed 
sum.  If  a  note  be  exec  1 1 1 < - < I  in  England,  pay- 
able: with  interest,  and  a  suit  be  brought  on  it 
here,  the  amount  of  the  verdict  or  judgment  is 
not  a  mere  matter  of  computation ;  *  *  *  but 

when  the-  proof  [of  the-  rate  of  interest  in  Eng- 
land] is  in,  and  the  lime  [for  which  interest 
is    to    be   computed]  established,  then  the 
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amount  becomes  a  matter  of  computation. 
So,  when  the  proof  as  to  exchange  is  in,  and 
the  time  fixed,  then  also  the  amount  is  a  mat- 
ter of  computation."  Judge  Drummond  also 
lays  stress  upon  what  he  considers  the  general 
opinion  of  the  commercial  and  legal  com- 
munity, that  such  instruments  are  negotiable 
paper. 

Mr.  Daniel  regards  the  view  that  such  in- 
struments are  negotiable  as  correct,  and  he 
seems  to  consider  it  supported  by  the  weight 
of  authority.  1  Daniel  on  Negotiable  Instru- 
ments,     54,  54a. 

The  weight  of  opinion  seems  now  to  be  the 
other  way.  See  the  able  opinion  of  Corliss, 
J.,  in  Flagg  v.  School  Dist.  No.  70,  4  N. 
Dak.  30. 

Pollard  v.  Herries,  3  B.  &  P.  335,  was  an 
action  between  the  original  parties  to  the  in- 
strument, and  was  decided  entirely  without 
discussion  upon  this  point.  Grutacap  v. 
Woulluise,  2  McLean  (U.  S.)  581,  often  cited 
as  an  authority  for  this  doctrine,  is  very  in- 
sufficiently reported,  and  it  does  not  appear 
whether  the  rights  of  any  but  the  original 
parties  to  the  instrument  were  involved  in  the 
case,  or  whether  the  question  of  negotiability 
was  at  all  considered.  See  Russell  v.  Russell, 
1  MacArthur  (D.  C.)  263.  The  same  is  true 
of  Price  v.  Teal,  4  McLean  (U.  S.)  201. 

Of  Leggett  v.  Jones,  10  Wis.  34,  it  is  said, 
in  Morgan  v.  Edwards,  53  Wis.  599,  40  Am. 
Rep.  781,  that  "  the  question  in  that  case  was 
not  whether  the  instrument  was  a  note  under 
the  law  merchant,  but  whether  it  was  a  con- 
tract for  the  payment  of  money  only  under 
the  code.  The  question  was  answered  in  the 
affirmative,  and  that  is  the  whole  basis  of  the 
judgment.  The  case  cannot  justly  be  re- 
garded as  authority  for  the  proposition  that 
an  instrument  containing  such  a  stipulation 
can  be  a  promissory  note,  although  it  lias  been 
so  referred  to  in  some  of  the  elementary 
books." 

The  federal  courts  have  not  adopted  the 
doctrine  of  Bradley  v.  Lill,  4  Biss.  (U.  S.) 
473.  See  Hughitt  v.  Johnson,  28  Fed.  Rep. 
865  ;  Windsor  Saw  Bank  v.  McMahon,  38  Fed. 
Rep.  283. 

In  Michigan  the  application  of  the  early 
cases  has  been  limited  by  the  case  of  Bullock 
V.  Taylor,  39  Mich.  137,  33  Am.  Rep.  356. 
And  see  the  following  notes. 

2.  Provision  for  Exchange  without  More. — Bul- 
lock v.  Taylor,  w  Mich.  137,  33  Am.  Rep.  356; 
Hill  v.  Todd,  2tf  111.  101  ;  Clauser  v.  Stone,  29 
III.  114,  81  Am.  Dec.  399;  Flagg  v.  School 
Dist.  No.  70,4  N.  Dak.  30;  Whittle  v.  Fond  du 
Lac  Nat.  Bank  (Tex.  Civ.  App.  1894),  26 S.  W. 
Rep.  1 1 06. 

In  Bullock  7'.  Taylor,  39  Mich.  137,  33  Am. 
Rep.  356,  there  were  notes  datedat  Ml.  Ple  as- 
ant, payable  "with  current  exchange  or  express 
charges"  at  the  Second  National  Bank,  Fast 
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bill  is  made  payable  at  the  place  where  it  is  drawn.1 

ce)  In  rease  oj  Interest  after  Maturity. — A  promissory  note  which  provides 
that  if  not  paid  at  maturity  it  will  bear  an  increased  rate  of  interest,  has 
been  held  negotiable,  since  the  amount  to  be  due  at  the  time  of  maturity  is. 
certain.*  So,  notes  for  a  sum  certain  without  interest  wherein  it  is  provided 
that,  if  not  paid  at  maturity  they  are  to  bear  interest  from  date,3  or  after 
maturity.4  But  a  doctrine  contrary  to  that  stated  finds  support  in  some  of 
the  cases.5  A  stipulation  for  interest  after  maturity  is  not  usurious,  but  is 
in  the  nature  of  an  agreement  for  liquidated  damages.6  Other  authorities 
hold  such  a  stipulation  to  be  an  agreement  for  a  penalty  and  void.7 

(</</)  Attorney's  Fees  and  Costs  of  Collection. — Authorities  are  hopelessly  at  vari- 
ance as  to  the  effect  of  a  stipulation  in  a  promissory  note  that  the  maker  will 
pay  attorney's  fees  8  if  suit  be  brought  upon  the  instrument  at  maturity. 

Doctrine  of  Negotiability. — It  is  the  doctrine  in  a  number  of  states  that  a  pro- 
vision of  this  character  does  not  affect  the  negotiability  of  the  instrument.8. 


Saginaw.  With  regard  to  the  provision  for 
the  payment  of  exchange  or  express,  the  court, 
by  Cooley,  J.,  said  :  "We  quite  agree  with  the 
counsel  for  the  plaintiff  that  the  provision  for 
the  payment  of  exchange  or  express  charges 
is  merely  nugatory.  By  the  agreement,  as 
well  as  by  the  terms  of  the  notes,  they  were 
made  payable  at  East  Saginaw,  and  it  there- 
fore became  the  duty  of  the  promisors  to  be 
at  any  expense  necessary  in  the  transmission 
of  the  money  to  that  place.  Whether  they 
sent  by  draft  or  by  express,  the  expense  would 
equally  fall  upon  them,  and  an  express  prom- 
ise to  pay  it  could  add  nothing  to  their  liabil- 
ity. The  provision  on  the  subject  may  have 
been  inserted  in  the  notes  for  a  more  perfect 
understanding  of  the  agreement,  but  the  surety 
could  not  complain  of  it,  because  it  could  not 
in  any  manner  add  to  his  liability,  or  vary  his 
undertaking." 

The  doctrine  of  these  cases  would  seem  to 
be  applicable  to  some  of  the  cases  cited  under 
the  general  rule  stated  above.  See,  for  in- 
stance, Philadelphia  Bank  v.  Newkirk,2  Miles 
(Pa.)  442;  Smith  v.  Kendall,  9  Mich.  242, 
80  Am.  Dec.  83;  and  the  remarks  of  Deemer, 
J.,  in  Culbertson  v.  Nelson  (Iowa  1895),  61 
N.  W.  Rep.  854. 

1.  Christian  County  Bank  v.  Goode,  44  Mo. 
App.  129. 

2.  Towne  v.  Rice,  122  Mass.  67;  Crump  v. 
Berdan,  97  Mich.  293,  37  Am.  St.  Rep.  345; 
Russell  v.  Klink,  53  Mich.  161 ;  Smith  v. 
Crane,  33  Minn.  144,  ^3  Am.  Rep.  20;  Merrill 
V.  Hurley  (S.  Dak.  1895),  62  N.  W.  Rep.  958, 
distinguishing  Hegeler  v.  Comstock,  I  S. 
Dak.  138. 

3.  Parker  v.  Plymell,  23  Kan.  402;  Crump 
v.  Berdan,  97  Mich.  293,  37  Am.  St.  Rep.  345; 
Hope  v .  Barker,  112  Mo.  340,  34  Am.  St.  Rep. 
387,  43  Mo.  App.  632  ;  Christian  County  Bank 
v.  Goode,  44  Mo.  App.  129. 

4.  De  Hass  v.  Roberts,  59  Fed.  Rep.  853; 
Farmers'  Nat.  Bank  v.  Sutton  Mfg.  Co.,  6  U. 
S.  App.  312;  Houghton  v.  Francis,  29  111.  244; 
Bunting  v.  Mick,  5  Ind.  App.  289.  See  Hogg 
v .  Marsh,  5  U.  C.  Q.  B.  319.  And  compare 
Lamb  v.  Story,  45  Mich.  488. 

5.  Hegeler  v.  Comstock,  1  S.  Dak.  138.  In 
this  case  it  was  held  that  a  promissory  note 
for  a  certain  sum  "  with  interest  from  date 
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until  paid,  at  the  rate  of  ten  per  cent,  per  an- 
num, eight  per  cent,  if  paid  when  due,"  was 
not  negotiable.  The  court  proceeded  upon  the 
ground  that  in  order  to  constitute  a  note  ne- 
gotiable the  amount  to  be  paid  must  continue 
certain  until  the  obligation  has  been  dis- 
charged. This  view  of  the  effect  of  such  a 
provision  would  seem  to  be  the  only  consist- 
ent one  for  courts  which  hold  that  the  provi- 
sion for  attorneys'  fees  in  case  the  note  is  not 
paid  when  due  renders  the  instrument  non- 
negotiable.  See,  this  section,  Attorney's  Fees 
and  Costs  of  Collection. 

In  Merrill  v.  Hurley  (S.  Dak.  1895),  62  N. 
W.  Rep.  958,  the  court  distinguished  Hegeler 
v.  Comstock,  1  S.  Dak.  138,  and  held  that  the 
negotiability  of  a  note,  bearing  seven  per  cent, 
interest,  was  not  affected  by  a  clause  providing 
that  "  if  any  part  of  the  principal  is  not  paid 
at  maturity,  it  shall  bear  interest  at  the  rate 
of  twelve  per  cent,  per  annum." 

6.  Provision  for  Interest  after  Maturity  Valid. 
— Lawrence  v.  Cowles,  13  111.  577 ;  Gould  v. 
Bishop  Hill  Colony,  35  111.  324;  Davis  v. 
Rider,  53  111.  416;  Witherow  v.  Briggs,  67  111. 
96;  Bane  v.  Gridley,  67  111.  388;  Downey  v. 
Beach,  78  111.  53;  Walker  v.  Abt,  83  111.  226; 
Reeves  v.  Stipp,  91  111.  609. 

A  provision  of  this  kind  in  notes  has  been 
prohibited  in  Illinois  by  statute.  Barton  v. 
Farmers,  etc.,  Nat.  Bank,  122  111.  352.  But  is 
valid  if  the  interest  reserved  is  not  in  excess  of 
the  legal  rate.  Dorsey  v.  Wolff,  142  111.  589, 
34  Am.  St.  Rep.  99. 

Where  by  the  terms  of  a  promissory  note  it 
is  provided  that  it  shall  bear  interest  until  ma- 
turity at  a  given  rate,  and  thereafter  at  a  higher 
lawful  rate,  the  agreement  is  valid.  Omaha 
L.  &  T.  Co.  v.  Hanson,  46  Neb.  870;  Have- 
meyer  v.  Paul,  45  Neb.  373. 

7.  Smith  v.  Crane,  33  Minn.  144,  53  Am. 
Rep.  20. 

8.  A  stipulation  in  a  note  "for  costs  for  col- 
lecting above,  on  failure  to  pay  at  maturity,", 
refers  to  attorney's  fees,  since  the  parties  are 
liable  by  statute  for  court  costs  without  stipu- 
lation. Montgomery  v.  Crossthwait,  90  Ala. 
553,  24  Am.  St.  Rep.  832.  See  also  McGhee  v. 
Importers,  etc.,  Nat.  Bank,  93  Ala.  192. 

9.  Provision  for  Attorney's  Fees  Does  Not 
Affect  Negotiability — United  States. — Howen- 
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All  these  authorities,  however,  do  not  reach  this  conclusion  by  the  same 
course  of  reasoning.  In  some,  the  stipulation  for  the  fees  is  held  valid  and 
enforceable;1  in  others  the  stipulation  is  held  invalid  but  the  instrument 
itself  is  upheld.2  Where  the  note  is  held  negotiable  and  the  stipulation 
valid,  the  liability  under  and  benefit  of  the  stipulation  pass  with  the  note.3 


stein  v.  Barnes,  5  Dill.  (U.  S.)  482;  Bank  of 
British  North  America  v.  Ellis,  6  Sawy.  (  U.S.) 
98,  2  Fed.  Rep.  44;  Wilson  Sewing  Mach. 
Co.  v.  Moreno,  6  Sawy.  (U.  S.)  35,  7  Fed. 
Rep.  806;  Adams  v.  Addington,  16  Fed.  Rep. 
89;  Schlesinger  v.  Arline,  31  Fed.  Rep.  648; 
Farmers'  Nat.  Bank  v.  Sutton  Mfg.  Co.,  6  U. 
S.  App.  312. 

Alabama. — Montgomery  v.  Crossthwait,  90 
Ala.  553,  24  Am.  St.  Rep.  832,  citing2  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  324;  Mont- 
gomery First  Nat.  Bank  v.  Slaughter,  98  Ala. 
602,  39  Am.  St.  Rep.  88. 

Arkansas. — Overton  v.  Matthews,  35  Ark. 
146,  37  Am.  Rep.  9;  Trader  v.  Chidester,  41 
Ark.  242,  48  Am.  Rep.  38. 

Georgia. — Stapleton  v.  Louisville  Banking 
Co.,  95  Ga.  802,  citing  2  Am.  and  Eng. 
Encyc.  of  Law  (ist  ed.)  324. 

Illinois. — Nickerson  v.  Sheldon,  33  111.  372, 
85  Am.  Dec.  280;  Dorsey  v.  Wolff,  142  111. 
589,  34  Am.  St.  Rep.  106,  citing  2  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  214;  Lauferty 
v.  Johnson,  17  111.  App.  549. 

Iowa. — Sperry  v.  Horr,  32  Iowa  184;  Shen- 
andoah Nat.  Bank  v.  Marsh,  89  Iowa  273,  48 
Am.  St.  Rep.  381,  citing  2  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  324. 

Kansas. — Seaton  v.  Scovill,  18  Kan.  433,  26 
Am.  Rep.  779.  See  Kan.  Gen.  Stat.  1889,  § 
3896. 

Kentucky. — Gaarv.  LouisvilleBanking  Co., 
11  Bush  (Ky.)  180,  21  Am.  Rep.  209. 

Louisiana. — Dietrich  v.  Bayhi,  23  La.  Ann. 
767. 

Montana. — Bank  of  Commerce  v.  Fuqua, 
II  Mont.  285,  28  Am.  St.  Rep.  461. 

Oregon. — Benn  v.  Kutzschan,  24  Oregon  28. 

Tennessee. — Oppenheimer  v. Farmers',  etc., 
Bank  (Tenn.  1896),  36  S.  W.  Rep.  705. 

Washington. — Colfax  Second  Nat.  Bank  v. 
Anglin,  6  Wash.  403. 

Indiana. — A  note  stipulating  that  the  maker 
should  pay  attorney's  fees  in  case  of  suit  at 
maturity,  was  held  negotiable  and  the  stipu- 
lation itself  valid.  Stoneman  v.  Pyle,  35  Ind. 
104,  9  Am.  Rep.  637.  See  Walker  v.  Wool- 
len, 54  Ind.  164,  23  Am.  Rep.  639;  Smith  v. 
Muncie  Nat.  Bank,  29  Ind.  158;  Smith  v.  Sil- 
vers, 32  Ind.  321  ;  Martinsville  First  Nat. 
Bank  v.  Canatscy,  34  Ind.  149;  Wyant  V. 
Pottorff,  37  Ind.  512;  Hubbard  v.  Harrison, 
3H  Ind.  323. 

In  1875  an  act  was  passed  by  which  condi- 
tional agreements  in  a  bill  or  note  to  pay  at- 
torney's fees  were  declared  void.  This  applies, 
as  construed  by  the  court,  only  to  agreements 
for  fees  which  contain  an  express  condition, 
such  as  a  stipulation  providing  for  attorney's 
fee  if  suit  be  instituted,  but  it  has  no  applica- 
tion where  the  stipulation  for  fees  is  absolute, 
as  five  per  cent,  attorney's  fees.  Churchman 
v.  Martin,  54  Ind.  383;  Brown  v.  Barber,  59 
Ind.  533;  Smock  v.  Ripley,  62  Ind.  81 ;  Tuley 
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v.  McClung,  67  Ind.  10;  Proctor  v.  Baldwin, 
82  Ind.  370;  Harvey  v.  Baldwin,  124  Ind.  59; 
Witty  v.  Michigan  Mut.  L.  Ins.  Co.,  123 
Ind.  411,  18  Am.  St.  Rep.  327;  Moore  v. 
Staser,  6  Ind.  App.  364.  See  Maxwell  v. 
Morehart,  66  Ind.  301. 

But  a  note,  although  it  contains  a  void  stip- 
ulationfor  attorney'sfees,is  itself  valid.  May- 
nard  v.  Mier,  85  Ind.  317. 

A  stipulation  to  pay  "  costs  of  collection" 
does  not  affect  the  negotiability  of  a  promis- 
sory note.  Nicely  v.  Commercial  Bank  (Ind. 
App.  1896),  44  N.  E.  Rep.  573. 

Nebraska. — In  Nebraska  notes  of  this  char- 
acter are  negotiable.  Heard  v.  Dubuque 
County  Bank,  8  Neb.  10,  30  Am.  Rep.  811; 
Kemp  v.  Klaus,  8  Neb.  24;  Roberts  v.  Snow, 
27  Neb.  425;  Stark  v.  Olsen,  44  Neb.  646. 

Under  the  Act  of  1873,  providing  for  the  al- 
lowance and  recovery  of  attorney's  fees  in 
certain  actions,  a  stipulation  in  a  note  for 
fees  was  valid  and  enforceable.  Heard  v. 
Dubuque  County  Bank,  8  Neb.  10,  30  Am. 
Rep.  811 ;  Kemp  v.  Klaus,  8  Neb.  24. 

But  this  act  was  repealed  in  1879,  ar>d  such 
a  stipulation  became  thereupon  illegal  and 
void.  Dow  v.  Updike,  11  Neb.  95.  See  In 
re  Breckinridge,  31  Neb.  489;  Security  Co.  v. 
Eyer,  36  Neb.  507,  38  Am.  St.  Rep.  735. 

Texas. — The  question  of  the  negotiability  of 
a  note  of  this  character  seems  not  to  have 
been  determined.  But  in  Hamilton  Gin,  etc., 
Co.  v.  Sinker,  74  Tex.  51,  there  is  a  dictum 
to  the  effect  that  the  court  would  regard  such 
instruments  as  negotiable.  See  also  Wash- 
ington v.  Denton  First  Nat.  Bank,  64  Tex.  4; 
Smith  v.  Pickham,  8  Tex.  Civ.  App.  326; 
Laning  v.  Iron  City  Nat.  Bank  (Tex.  1S96), 
35  S.  W.  Rep.  1048.  The  stipulation  is  valid 
and  enforceable  and  does  not  affect  the  validity 
of  the  note  between  the  parties.  Roberts  v. 
Palmore,  41  Tex.  617;  Miner  v.  Paris  Exch. 
Bank,  53  Tex.  559;  Hamilton  Gin,  etc.,  Co.  v. 
Sinker,  74  Tex.  51  ;  Sturgis  Nat.  Bank  v.  Smith, 
9  Tex.  Civ.  App.  540;  Laning  z\  Iron  City 
Nat.  Bank  (Tex.  1896),  35  S.  W.  Rep.  1048. 

1.  StlpulatlonEnforceable. — N  ickerson  v.  Bab- 
cock,  29  111.  497;  Easter  v.  Boyd,  79  111.  325; 
Barton  v.  Farmers,  etc.,  Nat.  Bank,  122  111. 352  ; 
Dorsey  v.  Wolff,  142  III.  589,  34  Am.  St.  Rep. 
99;  Smith  v.  Silvers,  32  Ind.  321 ;  Martinsville 
First  Nat.  Bank  v.  Canatsey,  34  Ind,  149. 

2.  Stipulation  Void.— Merchants'  Nat.  Bank 
v.  Sevier,  14  Fed.  Rep.  662;  Boozer  v.  An- 
derson, 42  Ark.  167;  Maynard  v.  Mier,  85  Ind. 
317;  Witherspoon  v.  Musselman,  14  Bush 
(Ky.)  214.  29  Am.  Rep.  404. 

3.  Stipulation  Available  to  Holder.  —  Bank  of 
British  North  America  :■.  Ellis,  6  Sawy.  (U. 
S.)  (>s,  2  Fed.  Rep.  44;  Adams  v.  Addington, 
16  Fed.  Rep.  89;  Dorsey  v.  Wolff,  142  III.  589, 
34  Am.  St.  Rep.  99;  Smith  t\  Muncie  Nat. 
Bank,  29  Ind.  158;  Martinsville  Kirst  Nat. 
Bank  r.  Canatsey,  34  Ind.  149;  Hubbard  v. 
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Arguments  for  Negotiability. — Such  a  stipulation,  it  is  contended,  does  not 
affect  the  negotiability  of  the  instrument  into  which  it  is  incorporated,  be- 
cause it  does  not  affect  the  amount  due  upon  the  instrument  at  maturity.1 
In  some  cases,  where  the  amount  of  attorney's  fees  is  specified,  stress  is  laid 
upon  this  fact  in  holding  the  instrument  negotiable,  and  the  amount  for 
which  it  is  given  certain.2 

Doctrine  of  Nonnegotiability. — Another  group  of  authorities  hold  that  such  a 
stipulation  in  a  promissory  note  renders  it  nonnegotiable.3  Most  of  the 
courts  announcing  this  doctrine  hold  the  stipulation  for  fees  as  itself  valid 
and  regard  the  instrument  as  an  ordinary  written  contract.4    In  some  states, 


Harrison,  38  Ind.  323;  Benn  v.  Kutzschan,  24 
Oregon  28. 

1.  In  Gaar  v.  Louisville  Banking  Co.,  11 
Bush  (Ky.)  180,  21  Am.  Rep.  209,  Cofer,  J., 
says  :  "  The  reason  for  the  rule  that  the  amount 
to  be  paid  must  be  fixed  and  certain  is  that  the 
paper  is  to  become  a  substitute  for  money, 
and  this  it  cannot  be  unless  it  can  be  ascer- 
tained from  it  exactly  how  much  money  it 
represents.  As  long,  therefore,  as  it  remains 
a  substitute  for  money,  the  amount  which  it 
entitles  the  holder  to  demand  must  be  fixed 
and  certain ;  but  when  it  is  past  due,  it  ceases 
to  have  that  peculiar  quality,  denominated  ne- 
gotiability, or  to  perform  the  office  of  money; 
and  hence,  anything  which  only  renders  its 
amount  uncertain  after  it  has  ceased  to  be  a 
substitute  for  money,  but  which  in  no  wise  af- 
fected it  until  after  it  had  performed  its  office, 
cannot  prevent  its  becoming  negotiable  paper. 
Until  the  paper  in  question  matured,  the 
amount  due  upon  it  was  fixed  and  certain,  and 
it  might,  therefore,  take  the  place  of  money; 
when  it  became  overdue,  that  fact  put  an  end 
to  its  career,  and  then  for  the  first  time  the 
amount  to  which  the  holder  was  entitled  be- 
came uncertain,  or  rather  might  be  made  un- 
certain by  bringing  an  action  on  the  bill 
against  the  parties  who  signed  the  agree- 
ment." 

In  Sperry  v.  Horr,  32  Iowa  184,  Beck,  J., 
says  that  an  agreement  of  this  nature  simply 
imposes  additional  liability  in  case  suit  should 
be  brought,  and  that  it  relates  rather  to  the 
remedy  upon  the  note,  if  a  legal  remedy  be 
pursued  to  enforce  its  collection,  than  to  the 
sum  which  the  maker  is  bound  to  pay. 

In  Bank  of  British  North  America  v.  Ellis, 
6  Sawy.  (U.  S.)  96,  Deady,  J.,  in  holding  that 
an  agreement  of  this  character  did  not  affect 
the  negotiability  of  a  note,  says  that  it  gives 
security  and  currency  to  the  instrument,  and 
it  is,  therefore,  to  be  regarded  with  favor  as 
being  a  just  and  convenient  means  of  promot- 
ing the  general  object  and  utility  of  the  same. 
See  also  Farmers'  Nat.  Bank  v.  Sutton  Mfg. 
Co.,  6  U.  S.  App.  331 ;  Wilson  Sewing  Mach. 
Co.  v.  Moreno,  6  Sawy.  (U.S.)  35,  7  Fed. 
Rep.  806;  Barton  v.  Farmers,  etc.,  Nat.  Bank, 
122  III.  352;  Stoneman  v.  Pyle,  35  Ind.  104,  9 
Am.  Rep.  637;  Seaton  v.  Scovill,  18  Kan.  433, 
26  Am.  Rep.  779;  Howenstein  v.  Barnes,  5 
Dill.  (U.  S.)  482;  Morgan  v.  Edwards,  53  Wis. 
599,  40  Am.  Rep.  781;  Carthage  First  Nat. 
Bank  v.  Marlow,  cited  in  14  Cent.  L.  J.  88. 

2.  Schlesinger  v.  Arline,  31  Fed.  Rep.  648. 

3.  Stipulation  for  Attorney's  Fees  Destroys  Ne- 


gotiability—  United  States. — Hardin  v.  Olson, 

14  Fed.  Rep.  705. 

California. — Chase  v.  Whitmore,  68  Cal. 
545;  Adams  v.  Seaman,  82  Cal.  636;  Kendall 
v.  Parker,  103  Cal.  319,  42  Am.  St.  Rep.  117. 

Dakota. — Garretson  v.  Purdy,  3  Dakota  178. 
But  see  Farmers'  Nat.  Bank  v.  Rasmussen,  1 
Dakota  57. 

Maryland. — Maryland  Fertilizing,  etc.,  Co. 
v.  Newman,  60  Md.  584,  45  Am.  Rep.  750; 
Bowie  v.  Hall,  69  Md.  433,  9  Am.  St.  Rep.  433. 

Michigan.  —  Altman  v.  Rittershofer,  68 
Mich.  287,  13  Am.  St.  Rep.  341;  Altman  v. 
Fowler,  70  Mich.  57;  Conrad  Seipp  Brewing 
Co.  v.  McKittrick,  86  Mich.  191.  See  Rich- 
mond Second  Nat.  Bank  v.  Wheeler,  75  Mich. 
546- 

Minnesota. — Jones  v.  Radatz,  27  Minn.  240; 
Deering  v.  Thorn,  29  Minn.  120. 

Missouri. — Trenton  First  Nat.  Bank  v.  Gay, 
63  Mo.  33;  Samstag  v.  Conley,  64  Mo.  476; 
Carthage  First  Nat.  Bank  v.  Marlow,  71  Mo. 
618;  Storr  v.  Wakefield,  71  Mo.  622;  Carthage 
First  Nat.  Bank  v.  Jacobs,  73  Mo.  35;  McCoy 
v.  Green,  83  Mo.  626;  Clark  v.  Barnes,  58  Mo. 
App.  668. 

North  Carolina. — New  Windsor  First  Nat. 
Bank  v.  Bynum,  84  N.  Car.  24,  37  Am.  Rep. 
604. 

North  Dakota.  —  Decorah  First  Nat.  Bank 
v.  Laughlin,  4  N.  Dak.  391. 

Pennsylvania. — Woods  v.  North,  84  Pa.  St. 
407,  24  Am.  Rep.  201 ;  Johnston  v.  Speer,  92 
Pa.  St.  227,  37  Am.  Rep.  675. 

South  Carolina.  —  In  the  case  of  Carroll 
County  Sav.  Bank  v.  Strother,  28  S.  Car.  504, 
an  instrument  containing  a  provision  for  at- 
torney's fees  in  case  of  suit  was  held  nonnego- 
tiable. The  note  had  other  contingent  clauses 
which  were  sufficient  to  destroy  its  negotiable 
character  without  this  provision,  but  the  court 
plainly  intimated  that  the)'  would  regard  the 
latter  clause  alone  as  introducing  a  contin- 
gency. See  also  Charleston  First  Nat.  Bank 
v.  Gary,  18  S.  Car.  282. 

South  Dakota.  —  Aurora  Second  Nat.  Bank 
v.  Basuier,  65  Fed.  Rep.  58,  construing  the 
statutes  of  South  Dakota,  and  regarding  those 
statutes  as  controlling  the  question. 

Wisconsin.  —  Stillwater  First  Nat.  Bank  v. 
Larsen,  60  Wis.  206,  50  Am.  Rep.  365;  Con- 
tinental Nat.  Bank  v.  McGeoch,  73  Wis.  332; 
Peterson  v.  Stoughton  State  Bank,  78  Wis. 
1 13  ;  W.  W.  Kimball  Co.  v.  Mellon,  80  Wis.  133. 

4.  Farmers'  Nat.  Bank  -'.  Rasmussen,  1  Da- 
kota 57;  Bowie  v.  Hall,  69  Md.  433,  9  Am. 
St.  Rep. 433  ;  Johnston  Harvester  Co.  v.  Clark, 
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however,  it  is  considered  that  the  stipulation  is  void  and  yet  that  the  instru- 
ment is  nonnegotiable,  while  at  the  same  time  a  recovery  is  permitted  upon  it 
between  the  original  parties.1 

Arguments  against  Negotiability. — Authorities  which  hold  that  a  stipulation  cf 
this  character  renders  an  instrument  nonnegotiable  do  so  on  the  ground  that 
it  introduces  an  uncertainty  into  the  note  as  to  the  amount  due.2 

Validity  of  the  stipulation. — A  stipulation  for  attorney's  fees  is  held  in  one 
class  of  cases  to  be  invalid,  as  contrary  to  public  policy,3  as  an  agreement 
for  a  penalty,4  as  either  usurious  in  itself  or  tending  toward  usury,  and  as 


30  Minn.  308;  Stillwater  First  Nat.  Bank  v. 
Larsen,  60  Wis.  206,  50  Am.  Rep.  365.  See 
North  Atchison  Bank  v.  Gay,  114  Mo.  203; 
Kendall  v.  Parker,  103  Cal.  319,  42  Am.  St. 
Rep.  117. 

1.  Stipulation  Void,  Instrument  Not  Negotia- 
ble.— Bullock  v.  Taylor,  39  Mich.  137,  33  Am. 
Rep.  356;  Myer  v.  Hart,  40  Mich.  517,  29  Am. 
Rep.  553  ;  Wright  v.Traver,  73  Mich.  493  ;  Alt- 
man  v .  Rittershofer,  68  Mich.  2S7,  13  Am.  St. 
Rep.  341  ;  Altman  v.  Fowler,  70  Mich.  57. 

It  is  not  easy  to  reconcile  the  doctrine  that 
the  stipulation  for  fees  is  void  with  the  doc- 
trine that  the  instrument  is  nonnegotiable. 
Sec  Hamilton  Gin,  etc.,  Co.  v.  Sinker,  74  Tex. 
52  ;  Bowie  v.  Hall,  69  Md.  433,  9  Am.  St.  Rep. 
433;  Maryland  Fertilizing,  etc.,  Co.  v.  New- 
man, 60  Md.  584,  45  Am.  Rep.  750. 

In  Johnston  Harvester  Co.  v.  Clark,  30 
Minn.  308,  Dickenson,  J.,  for  the  court,  said: 
"  It  is  claimed  that  the  agreement  respecting 
attorney's  fees  is  void.  This  position  is  in- 
consistent with  the  decisions  of  this  court,  and 
cannot  be  sustained.  In  Jones  v.  Radatz,  27 
Minn.  240,  it  was  decided  that  a  stipulation  in 
a  promissory  note,  otherwise  negotiable,  for 
reasonable  attorney's  fees,  introduced  an  ele- 
ment of  uncertainty  into  the  contract  which 
made  it  nonnegotiable;  this  would  not  have 
been  the  result  if  the  stipulation  had  been 
void." 

2.  Argument  that  Such  Provision  Renders  Note 
Nonnegotiable.  —  In  Woods  v.  North,  84  Pa. 
St.  407,  24  Am.  Rep.  201,  it  was  held  that  the 
insertion  in  a  promissory  note  of  the  words, 
"  5%  collection  fee  if  not  paid  when  due," 
renders  the  note  not  negotiable.  Shars- 
wood,  J.,  speaking  for  the  court,  said:  "  It  is 
a  necessary  quality  of  negotiable  paper  that 
it  should  be  simple,  certain,  unconditional, 
not  subject  to  any  contingency.  *  *  *  Ap- 
plying this  principle  to  the  note  sued  upon 
in  thjs  case,  we  are  of  opinion  that  it  violates 
this  rule.  *  *  *  In  the  paper  now  in  question 
there  enters,  as  to  the  amount,  an  undoubted 
element  of  uncertainty.  It  is  a  mistake  to 
suppose  that  if  the  note  was  unpaid  at  maturity, 
the  five  per  cent,  would  be  payable  to  the  holder 
by  the  parties.  It  must  go  into  the  hands  of  an 
attorney  for  collection.  It  is  not  a  sum  neces- 
sarily payable.  The  phrase  'collection  fee' 
necessarily  implies  this.  Not  only  so,  but 
this  amount  of  percentage  cannot  be  arbitra- 
rily determined  by  the  parties.  It  muai  be 
only  what  would  be  a  reasonable  compensa- 
tion to  an  attorney  for  collection.  This,  in 
reason  and  the  usage  of  the  legal  profession, 
depends  upon  the  amount  of  the  note.  *  *  » 
How,  then, can  this  note  be  said  to  be  certain  Bl 


to  its  amount  or  that  amount  unaffected  by  any 
contingency?  Interest  and  costs  of  protest 
after  nonpayment  at  maturity  are  necessary 
legal  incidents  of  the  contract,  and  the  inser- 
tion of  them  in  the  body  of  the  note  would 
not  affect  its  negotiability.  Neither  does  a 
clause  waiving  exemption,  for  that  in  no  way 
touches  the  simplicity  and  certainty  of  the 
paper.  But  a  collateral  agreement  as  here, 
depending  too,  as  it  does,  upon  its  reasonable- 
ness to  be  determined  by  the  verdict  of  a  jury, 
is  entirely  different.  It  may  be  well  character- 
ized, like  an  agreement  to  confess  a  judgment 
was  by  Chief  Justice  Gibson,  as  '  luggage,' 
which  negotiable  paper,  riding,  as  it  does,  on 
the  wings  of  the  wind,  is  not  a  courier  able  to 
carry.  If  this  collateral  agreement  may  be  in- 
troduced with  impunity,  what  mav  not  be  ?  It 
is  the  first  step  in  the  wrong  direction  which 
costs.  These  instruments  may  come  to  be  lum- 
bered up  with  all  sorts  of  stipulations,  and  all 
sorts  of  difficulties,  contentions  and  litigation 
result.  It  is  the  best  rule,  obsta  frincipiis." 
See  also  Trenton  First  Nat.  Bank  v.  Gay,  63 
Mo.  33;  Maryland  Fertilizing,  etc.,  Co.  v. 
Newman,  60  Md.  584,  45  Am.  Rep.  750. 

In  Jones  v.  Radatz,  27  Minn.  240,  the  court 
said  :  "  We  think  the  certainty  requisite  to  the 
negotiability  of  the  instrument  must  continue 
until  the  obligation  is  discharged,  and  that 
any  provision  which,  before  that  time,  removes 
such  certainty,  prevents  the  instrument  being 
negotiable  at  all."  See  Hegeler  v.  Comstock, 
1  S.  Dak.  138. 

3.  The  Phrase  "  Public  Policy,"  or  the  policy 
of  the  law,  is  employed  here  to  denote,  first, 
the  policy  of  the-  law  with  regard  to  the  al- 
lowance of  attorney's  fees  or  costs  in  those 
states  where  this  question  is  regulated  by 
statute,  Bullock  v.  Taylor,  39  Mich.  140,  33 
Am.  Rep.  356;  Myer  v.  Hart,  40  Mich.  522, 
29  Am.  Rep.  553;  State  v.  Taylor,  10  Oh'o 
378;  Dow  v.  Updike,  11  Neb.  97;  Witherspoon 
V,  Musselman,  14  Bush  (Ky.)  214,  20  Am. 
Rep.  404;  or,  second,  to  express  thai  these 
stipulations  tend  to  encourage  litigation  and 
oppress  the  debtor,  Witherspoon  v.  Mussel- 
man,  14  Bush  (Ky.)  214,  29  Am.  Rep.  404; 
Tinslcy  v.  Hoskins,  in  N.  Car.  340,  32  Am. 
St.  Rep.  801  ;  or,  third,  as  referring  to  the 
objection  treated  below  that  these  stipulations 
tend  to  afford  a  cover  for  usury. 

4.  An  Agreement  for  a  Penalty. — Merchants' 
Nat.  Bank  v.  Sevier,  14  Fed.  Rep.  662;  Boo- 
zer v.  Anderson,  42  Ark.  167;  Gaar  v. Louis- 
ville Banking  Co.,  11  Bush  (Ky.)  189,  21  Am. 
Rep.    209 ;    Witherspoon         Musselman,  14 

Bush  (Ky.)  214,  2<>  Am.  Rep.  404;  Handler 

v.  Tibbe'tts  (Ky.  1891),  17  S.  W.  Rep.  166; 
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being  without  a  consideration.1  On  the  other  hand,  it  is  said  that  such  a 
stipulation  is  valid  and  enforceable,  that  it  is  not  contrary  to  public  policy,  and 
thai  it  is  not  usurious,  but  is  a  reasonable  stipulation  for  indemnity  for 
exp<  rises  which  the  debtor  may  himself  render  necessary,  and  that  it  is  not 
unsupported  by  a  consideration.2 

Not  Conclusive  in  Amount. — A  stipulation  for  a  definite  amount  or  percentage  as 
attorney's  fees  in  a  note  is  not  conclusive,  but  there  must  be  proof  of  the 
value  of  the  services.3 


Bullock  v.  Taylor,  39  Mich.  137,  33  Am. 
Rep.  356;  Myer  v.  Hart,  40  Mich.  517,  29  Am. 
Rep.  553;  Wright  v.  Traver,  73  Mich.  493; 
Tinsley  v.  Hoskins,  m  N.  Car.  340,  32  Am. 
St.  Rep.  801 ;  Rixey  v.  Pearre,  89  Va.  113. 

In  considering  whether  such  a  stipulation 
is  a  contract  for  a  penalty  it  is  to  be  noted 
that  the  courts  hold  these  agreements  not  to 
be  conclusive  in  amount  but  to  be  enforceable 
only  to  a  reasonable  amount.  See  infra,  this 
seciion. 

1.  Usurious  and  without  Consideration. — Mer- 
chants' Nat.  Bank  v.  Sevier,  14  Fed.  Rep.  662; 
Witherspoon  v.  Musselman,  14  Bush  (Ky.) 
214,  29  Am.  Rep.  404;  Myer  v.  Hart,  40  Mich. 
517,  29  Am.  Rep.  553;  Wright  v.  Traver,  73 
Mich.  493  ;  State  v.  Taylor,  10  Ohio  378  ;  Shel- 
ton  v.  Gill,  11  Ohio  417;  Dow  v.  Updike,  11 
Neb.  95;  In  re  Breckinridge,  31  Neb.  489; 
Security  Co.  v.  Eyer,  36  Neb.  510,  38  Am.  St. 
Rep.  735  ;  Tinsley  v.  Hoskins,  11 1  N.  Car.  340, 
32  Am.  St.  Rep.  801. 

Conflict  of  Laws. — Where  a  note  containing 
a  stipulation  for  fees  is  made  in  a  state  where 
it  is  valid,  and  is  afterward  sued  upon  in  an- 
other state  where  such  a  stipulation  is  held  in- 
valid, as  contrary  to  public  policy,  it  will  not 
be  enforced  in  the  courts  of  the  latter.  Com- 
mercial Nat.  Bank  v.  Davidson,  18  Oregon  57. 

2.  Stipulation  Held  Valid — United  States. — 
Wilson  Sewing  Mach.  Co.  v.  Moreno,  6  Sawy. 
(U.  S.)  35,  7  Fed.  Rep.  806. 

Alabama. — Munter  v.  Linn,  61  Ala.  506; 
Wood  v.  Winship  Mach.  Co.,  83  Ala.  424,  3 
Am.  St.  Rep.  754;  Williams  v.  Flowers,  90 
Ala.  136,  24  Am.  St.  Rep.  772. 

Dakota. — Farmers'  Nat.  Bank  v.  Rasmussen, 
1  Dakota  57. 

Illinois. — Clawson  v.  Munson,  55  111.  394; 
Barton  v.  Farmers,  etc.,  Nat.  Bank,  122  111. 
353;  Dorsey  v.  Wolff,  142  111.  589,  34  Am.  St. 
Rep.  99 ;  Mumford  v.  Tolman,  54  111.  App.  471 . 

Indiana.  —  Smith  v.  Silvers,  32  Ind.  321; 
Martinsville  First  Nat.  Bank  Canatsey,  34 
Ind.  149. 

Maryland. — Bowie  v.  Hall,  69  Md.  433,  9 
Am.  St.  Rep.  433. 

Mississippi . — Brahan  v.  Clarksville  First 
Nat.  Bank,  72  Miss.  266;  Meacham  v.  Pinson, 
60  Miss.  217;  Eyrich  v.  Capital  State  Bank, 
67  Miss.  60. 

Montana. — Bank  of  Commerce  v.  Fuqua,  11 
Mont.  285,  28  Am.  St.  Rep.  461. 

New  Mexico. — Exchange  Bank  v.  Tuttle  (N. 
Mex.  1890),  23  Pac.  Rep.  241. 

In  Bowie  v.  Hall,  69  Md.  433,  9  Am.  St.  Rep. 
433,  Miller,  J.,  for  the  court,  said:  "What 
possible  objection  can  there  be  in  allowing 
parties  to  contract  against  a  result  like  that  ? 
In  our  judgment,  such  contracts  violate  no 


principle  of  law  or  public  policy.  It  seems  to 
us  simply  a  stipulation  intended  to  secure 
punctuality  in  the  performance  of  the  con- 
tract, and  as  such  contains  no  element  of  op- 
pression to  the  borrower.  Its  tendency,  in 
fact,  is  to  help  him  to  borrow  at  a  less  rate  of 
interest,  as  punctuality  in  payment  is  usually 
taken  into  consideration  in  fixing  the  terms 
of  a  loan.  Nor  can  it  be  regarded  as  a  cover 
to  usury,  for  its  effect  is  clearly  not  to  put  any 
money  above  the  legal  rate  of  interest  into  the 
pocket  of  the  lender,  but  merely  to  enable  him 
to  get  back  his  money  with  legal  interest  and 
nothing  more."  See  also  Wilson  Sewing 
Mach.  Co.  v.  Moreno,  6  Sawy.  (U.  S.)  35,  7 
Fed.  Rep.  806. 

In  Barton  v.  Farmers,  etc.,  Nat.  Bank,  122 
111.  354,  it  was  held  that  such  an  agreement 
was  not  open  to  the  objection  that  it  was  with- 
out consideration,  and  that  the  making  of  the 
loan  or  extending  the  credit  was  a  good  con- 
sideration for  such  a  promise  of  indemnity  by 
the  debtor. 

Oregon. — A  stipulation  in  a  note  for  such  at- 
torney's fees  as  the  courts  shall  adjudge  rea- 
sonable, is  valid  and  enforceable,  Peyser  v. 
Cole,  11  Oregon  39,  50  Am.  Rep.  451;  but  a 
stipulation  for  a  certain  per  cent.,  or  a  specific 
sum  as  attorney's  fees,  is  a  penalty  contrary 
to  public  policy  and  not  enforceable,  Balfour 
v.  Davis,  14  Oregon  47;  Kimball  -•.  Moir,  15 
Oregon  427  ;  Commercial  Nat.  Bank  v.  David- 
son, 18  Oregon  57  ;  Levens  v.  Briggs,  21  Ore- 
gon 333- 

Georgia. — In  Ware  v.  City  Bank,  59  Ga. 
840,  the  action  was  against  the  indorser  of  an 
instrument  in  the  form  of  a  draft  embracing 
within  it  a  factor's  lien  on  the  drawer's  crops 
and  personalty  to  secure  the  repayment  of  a 
sum  advanced  and  ten  per  cent,  of  counsel  fees. 
It  was  held  that  the  judgment  against  the  in- 
dorser should  not  include  the  attorney's  fees, 
as  the  contract  as  to  them  was  altogether  be- 
tween the  drawers  and  the  acceptors  and  re- 
lated to  the  enforcement  of  the  lien. 

3.  Not  Conclusive  in  Amount.  —  Moore  -•. 
Staser,  6  Ind.  App.  364;  Wyant  v.  Pottorff,  37 
Ind.  512;  Goss  v.  Bowen,  104  Ind.  207;  Camp- 
bell v.  Worman,  58  Minn.  561 ;  Johnston  v. 
Speer,  92  Pa.  St.  228,  37  Am.  Rep".  675;  Still- 
water First  Nat.  Bank  v.  Larsen,  60  Wis.  ;o6, 
50  Am.  Rep.  365.  See  also  Commercial  Nfat. 
Bank     Davidson,  18  Oregon  57. 

The  amount  stipulated  for  must  be  reason- 
able or  at  least  not  obviously  excessive.  Wil- 
liams v.  Flowers,  90  Ala.  136,  24  Am.  St.  Rep. 

772.  .  , 

Prima  facie,  the  amount  stipulated  for  as 
fees  is  to  govern.  Smiley  v.  Meir,  47  Ind.  559 ; 
Dorsey  v.  Wolff,  142  111.  589, 34  Am.  St.  Rep.  99. 
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How  Recoverable. — Where  the  validity  of  such  a  stipulation  is  conceded  it  has 
been  doubted  whether  it  can  be  recovered  in  a  suit  upon  the  note  or  whether 
it  should  be  recovered  in  a  later  and  separate  action.  The  authorities  are 
conflicting.1  There  must  be  a  demand  of  payment,  before  suit  brought,  in 
order  to  subject  the  maker  to  the  payment  of  attorney's  fees.2 

(b)  Medium  of  Payment — aa.  General  Principles. — Bills  of  exchange  and  prom- 
issory notes  must  be  for  the  payment  of  money  only.3  This  rule  is  a  corol- 
lary of  that  which  requires  that  bills  and  notes  be  certain  in  amount,  for  such 
certainty  can  only  be  attained  by  making  the  medium  of  payment  the 
money  established  by  law  as  the  standard  of  all  values ;  but  the  cases  are  not 
in  agreement  as  to  what  shall  be  deemed  money.4 

Must  be  Payable  in  Legal  Tender  Money. — The  early  books  declare  that  bills  and 
notes  must  be  payable  in  specie;5  but  the  principle  now  seems  to  be  that 
commercial  paper  may,  without  detriment  to  its  negotiability,  be  made  pay- 
able in  terms  in  any  description  of  money  that  is  recognized  and  known  as 


The  value  of  the  attorney's  services  may  be 
shown,  without  a  specific  averment  that  an  at- 
torney was  employed.  Starnes  v.  Schofield, 
5  Ind.  App.  4. 

No  Amount  Stipulated. — Where  the  note  pro- 
vides for  attorneys'  fees,  without  specifying 
the  amount  thereof,  a  reasonable  fee  will  be 
allowed.  Hildreth  v.  Williams  (Cal.  1893), 
33  Pac.  Rep.  1 1 13;  Cloud  v.  Rivord,  6  Wash. 
555.  And  if  the  allegations  as  to  what  is  a 
reasonable  fee  in  such  a  case  are  conflicting, 
and  no  evidence  is  introduced,  the  statutory 
fee  only  is  recoverable.  Bradtfeldt  v.  Cooke, 
27  Oregon  194. 

Suit  Brought  upon  the  note  is  a  sufficient 
proof  that  it  had  been  placed  in  the  hands  of 
an  attorney  for  collection.  North  Atchison 
Bank  v.  Gay,  114  Mo.  203. 

But  where  suit  is  brought  on  the  subsequent 
agreement  of  a  third  person  to  pay  the  note, 
there  cannot  be  a  recovery  for  attorney's  fees 
in  the  absence  of  any  finding  that  the  note  was 
ever  placed  in  the  hands  of  an  attorney  for  col- 
lection, or  that  any  liability  was  incurred  for 
that  purpose.  Judson  v.  Romaine,  8  Ind.  App. 
39° 

1.  How  Recoverable. — The  following  cases 
hold  that  it  may  be  recovered  in  the  suit 
brought  upon  the  note  :  Farmers'  Nat.  Bank  v. 
Rasmussen,  1  Dakota  57;  Shugart  v.  Pattee, 
37  Iowa  422;  Smith  v.  Muncie  Nat.  Bank,  29 
Ind.  158;  Smiley  v.  Meir,  47  Ind.  559;  North 
Atchison  Bank  v.  Gay,  114M0.  203 ;  Bosley  v. 
Pease  (Tex.  Civ.  App.  1893),  22  S.  W.  Rep.  516; 
Vipond  v.  Townsend,  88  Wis.  285.  And  it 
cannot  be  recovered  afterwards  in  a  separate 
action.    Smiley  v.  Meir,  47  Ind.  559. 

Other  cases  hold  that  by  the  terms  of  the 
note  the  amount  for  fees  does  not  become  due 
until  after  suit  is  brought  on  the  note,  and  that 
no  recovery  can  be  had  thereafter  in  an  action 
upon  the  instrument  itself.  Nickcrson  v.  Bab- 
cock,  29  III.  407;  Easter  v.  Boyd,  79  111.  325; 
Dorsey  v.  Wolff,  142  III.  589,  34  Am,  St.  Rep.  99. 

But  otherwise  if  the  fee  is  due  "when  the 
note  is  placed  in  the  hands  of  an  attorney  for 
collection."  Barton  v.  Farmers,  etc.,  Nat. 
Bank,  122  III.  352. 

Note  Placed  In  Attorney's  Hands  before  Matur- 
ity.—  Wli'Tc  a  note  provides  that  "  in  case  this 
note  is  placed  in  the  hands  of  attorney  for  col- 
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lection,  we  agree  to  pay  "  certain  attorney's 
fees,  the  right  to  the  fees  accrues  even  before 
maturity  when  the  holder  of  the  note,  in  view 
of  the  maker  and  payee  of  the  note  fraudu- 
lently disposing  of  their  property,  rightly  is- 
sues an  attachment  therefor.  Smith  v.  Pick- 
ham,  8  Tex.  Civ.  App.  326. 

2.  Tender  before  Suit. — Lindley  v,  Ross,  137 
Pa.  St.  629.  See,  however,  Hermes  v.  Vaughn, 
3  Tex.  Civ.  App.  607,  where  it  is  held  that  the 
maker  can  avoid  payment  of  attorney's  fee? 
only  by  showing  that  tender  or  an  equivalent 
was  made.  And  see,  as  to  tender,  Rouyer  v. 
Miller  (Ind.  App.  1896),  44  N.  E.  Rep.  51. 

Iowa — Confession  of  Judgment. — Under  the 
Iowa  Code,  $  2894,  a  judgment  by  confession 
is  one  entered  without  action,  and  where  a  note 
provides  for  an  attorney's  fee  "  if  sued, "  a  con- 
fession of  judgment  thereon  gives  no  claim  to 
an  attorney's  fee.  Dullard  v.  Phelan,83  Iowa 
471. 

Recovery  from  One  Who  has  Assumed  Payment 
— Payment  after  Suit. — Attorney's  fees  provided 
for  in  a  promissory  note,  in  case  its  payment  be 
enforced  by  an  action  at  law,  are  not  recover- 
able in  an  action  by  the  maker  to  compel  pay- 
ment of  the  amount  of  the  note  by  one  who 
had  assumed  and  agreed  to  pay  it,  and  who 
did  pay  it  after  the  commencement  of  such  suit. 
Galvin  v.  MacMin,  etc.,  Co.,  14  Mont.  508. 

3.  Certificate  Acknowledging  Receipt  of  Checks. 
— A  promise  to  pay  in  money  cannot  be  in- 
ferred, in  a  so-called  certificate  of  deposit  of  a 
bank,  from  an  acknowledgment  of  the  receipt 
of  a  certain  sum  "in  checks,  payable  to  the 
order  of "  the  depositor,  and  such  an  instru- 
ment is  therefore  not  negotiable.  Farmcrs- 
ville  First  Nat.  Bank  :•.  Greenville  Nat.  Bank, 
84  Tex.  40. 

4  Meaning  of  "  Money.  " — In  Black  Ward, 
27  Mich.  191,  15  Am.  Rep.  ifi2,  Campbell,  J., 
says:  "It  will  be  found  by  examining  the 
authorities  that  the  word  money  has  been  used 
for  some  purposes  in  a  very  wide  sense,  and 
for  other*  in  a  restricted  sense.  When  ques- 
tions have  come  up  in  construing;  negotiable 
paper,  it  has  never  been  extended  beyond  coin 
and  paper  at  par  value." 

0.  Bailey  on  Bills  to;  Farwell  v.  Kennett,  7 
Mo.  595;  Thompson  v.  Sloan,  23  Wend.  (N. 
Y.)  71,  35  Am.  Dec.  546. 
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by  a  Bill  or  Note. 


money  current  in  business,  and  which  is  made  legal  tender  in  payment  of 
debts.1  Any  expression  denoting  a  medium  of  payment  is  sufficient  if  it  is, 
in  fact,  equivalent  to  the  lawful  current  coin  of  the  country  or  to  gold  and 
silver.2 

Courts  will  Take  Notice  of  State  of  Currency. — But  it  seems  that  courts  in  determin- 
ing the  meaning  of  any  particular  phrase  will  take  notice  of  the  actual  state 
of  the  currency  or  circulating  medium  at  the  time  and  place  the  instrument 
was  made,  and  will  interpret  the  language  used  with  reference  thereto.3 

Provision  for  Payment  in  Particular  Denomination  of  Money. — The  fact  that  the  parties 

select  and  provide  for  payment  in  some  one  denomination  or  kind  of  money 
lawful  and  current  in  places  where  the  instrument  is  payable,  does  not  affect 
its  negotiability.4 


1.  Payable  in  Legal  Tender  Paper. — Chrysler 
v.  Renois,  43  N.  Y.  209.  In  Bull  v.  Kasson 
First  Nat.  Bank,  123  U.  S.  105,  Field,  J.,  said: 
"  Undoubtedly  it  is  the  law  that  to  be  negotia- 
ble, a  bill,  promissory  note,  or  check  must  be 
payable  in  money,  or  whatever  is  current  as 
such  by  the  law  of  the  country  where  the  in- 
strument is  drawn  or  payable." 

2.  Current  Money,  Lawful  Money. — "Current 
money"  means  "  tender  money  "  or  constitu- 
tional coin,  but  it  seems  that  proof  may  be  in- 
troduced to  show  that  the  words  have  a  differ- 
ent import.  Bainbridge  v.  Owen,  2  J.  J.  Marsh. 
(Ky.)  463. 

In  Miller  v.  McKinney,  5  Lea  (Tenn.)  93, 
the  same  expression  was  held  equivalent  to 
'•  currency  of  the  country,"  and  to  include  the 
depreciated  currency  in  use  in  Tennessee  dur- 
ing the  war  of  the  rebellion. 

In  Dorrance  v.  Stuart,  1  Yeates  (Pa.)  349,  it 
has  been  held  that  a  note  payable  in  "  legal 
money,"  given  at  Wyoming  in  1778,  was  pay- 
able in  "  lawful  money  of  Connecticut,"  since 
the  phrase  "  lawful  money  "  is  almost  pecul- 
iar to  Connecticut,  and  that  state  exercised 
jurisdictional  Wyoming  after  the  Revolution. 

Current  bank  money  is  equivalent  to  current 
bank  bills.  Lackey  v.  Miller,  Phil.  L.  (N. 
Car.)  26;  Hopson  v.  Fountain,  5  Humph. 
(Tenn.)  140. 

Money  of  a  Certain  Place. — The  following  ex- 
pressions have  been  held  to  intend  gold  or  sil- 
ver, and  the  instruments  in  which  they  are 
used  to  be  promissory  notes  :  "  Current  money 
of  Kentucky."  M'Chord  v.  Ford,  3  T.  B. 
Mon.  (Ky.)  166. 

Notes  payable  as  follows  are  payable  only 
in  gold  or  silver.  "Good  current  money  of 
the  state."  Graham  v.  Adams,  5  Ark.  261. 
"Current  money  of  Missouri."  Cockrill  v. 
Kirkpatrick,  9  Mo.  697.  "  Arkansas  money." 
Wilburn  v.  Greer,  6  Ark.  255. 

On  the  other  hand,  a  note  for  "Tennessee 
money  "  has  been  held  to  intend  notes  of  banks 
issued  under  the  authority  of  Tennessee  and 
not  to  be  for  a  sum  certain  in  money.  Taylor 
v.  Neblett,  4  Heisk.  (Tenn.)  491.  But  compare 
Searcy  v.  Vance,  Mart.  &  Y.  (Tenn.)  225. 

A  bond  payable  in  "  lawful  money  of  Penn- 
sylvania," conditioned  for  payment  in  1782,  is 
payable  in  the  paper  money  emitted  by  Con- 
gress.   Wharton  v.  Morris,  1  Dall.  (Pa.)  125. 

A  note  payable  in  "  Brandon  money  "  is  for 
a  sum  certain  and  will  sustain  an  action  for 
debt.    The  court  likened  it  to  a  note  for  a 
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certain  number  of  dollars  payable  in  chattels. 
Gift  v.  Hall,  1  Humph.  (Tenn.)  480. 

3.  Court  will  Notice  State  of  Currency.  —  In 

Chambers  v.  George,  5  Litt.  (Ky.)  335,  the 
expression,  "  currency  of  this  state,"  was  held 
to  render  an  instrument  not  a  promissory  note. 

But  in  Lampton  v.  Haggard,  3  T.  B.  Mon. 
(Ky.)  149,  an  almost  identical  phrase  "  Ken- 
tucky currency"  was  held  not  to  affect  the 
character  of  the  instrument. 

In  Jones  v.  Overstreet,  4  T.  B.  Mon.  (Ky.) 
547,  Bibb,  C.  J.,  commenting  upon  these  cases, 
said  :  "  We  cannot  but  know  that  money,  in 
its  most  general  signification,  meant  a  repre- 
sentative of  value,  a  medium  of  commerce 
and  exchange.  In  this  general  term  is  included 
lawful  tender  money,  and  current  money,  and 
that  the  one  or  the  other  of  these  species  of 
money  are  intended  by  certain  forms  and 
modes  of  expression,  according  to  the  times 
and  currencies  in  use,  and  the  same  words 
used  at  different  periods  may  convey  different 
ideas  as  to  the  kind  of  money  intended.  Dur- 
ing the  Revolutionary  War,  when  paper  money- 
was  the  only  circulating  medium  of  the  states, 
current  money  meant  paper  money;  after 
that  was  abolished  and  called  in,  and  gold  and 
silver  became  the  currency,  then  current 
money  meant  coined  money  and  not  paper. 
So  in  Chambers  v.  George,  5  Litt.  (Ky.)  335,. 
it  was  held  that  a  note  payable  in  the  '  cur- 
rency of  this  state '  did  not  mean  gold  and 
silver,  because  at  the  date  of  the  note  a  paper 
circulating  medium  was  the  money  in  use,  and 
had  become  the  currency  of  the  state.  But  in 
Lampton  v.  Haggard,  3  T.  B.  Mon.  (Ky.)  149, 
a  note  payable  in  'Kentucky  currency'  was 
held  to  mean  gold  and  silver.  These  expres- 
sions, so  exactly  alike,  used  at  different  peri- 
ods, were  construed  to  mean  paper  dollars  in 
the  former  case  and  coined  dollars  in  the 
latter,  because  of  the  difference  of  money 
used  as  the  general  circulating  medium  at  the 
one  time  and  at  the  other."  See  also  Dillard 
v.  Evans,  4  Ark.  175.  , 

These  cases  sustain  the  remark  of  the  Su- 
preme Court  of  Missouri  by  McBride,  J.,  in 
Cockrill  v.  Kirkpatrick,  9  Mo.  697,  that  the 
meaning  of  such  restrictive  or  qualifying 
terms  depends  upon  the  varying  circumstances 
of  the  country. 

4.  Provision  Calling  for  Particular  Denomina- 
tion of  Money. — Chrysler  -'.  Renois,  43  N.  Y. 
209.  In  this  case  the  note  was  made  payable 
in  New  York  in  "  gold  dollars." 
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Instruments  Payable  in  Specific  Articles  or  Securities. — Instruments  ordering  or 
promising  the  payment  of  a  certain  amount  in  specific  articles,1  or  in  bonds, 
notes  or  checks,2  or  ordering  or  promising  the  delivery  of  certain  goods  or 
chattels,3  are  not  obligations  for  money,  and  consequently  are  not  valid  bills 
of  exchange  or  promissory  notes.  But,  by  statute  in  many  states,  such  instru- 
ments are  given  the  qualities  of  negotiable  instruments.4 

bb.  Foreign  Money. — Mercantile  paper  may  be  given  for  the  payment  of  a 
certain  sum  in  denominations  of  foreign  money;5  but  whether  an  instrument 
payable  generally  in  money  or  currency  of  a  foreign  state  is  negotiable,  is  not 
settled.6 


A  note  which  calls  for  "dollars  in  specie" 
is  payable  in  any  legal  tender.  Van  Alstyne 
v.  Sorley,  32  Tex.  518. 

See  Burton  v.  Brooks,  25  Ark.  215,  where  a 
note  dated  April  8,  1865,  promising  payment 
in  "  greenback  currency  "  was  held  to  be  pay- 
able in  United  States  currency,  or  legal  ten- 
der notes,  and  to  be  an  instrument  for  the  di- 
rect payment  of  money. 

So  of  a  note  payable  in  "  paper  currency." 
Frank  v.  Wessels,  64  N.  Y.  155. 

But  aliter  of  a  note  payable  in  "  paper  me- 
dium "  when  only  gold  and  silver  were  legal 
tender.  Lange  v.  Kohne,  1  McCord  L.  (S. 
Car.)  115. 

1.  Promise  to  Pay  In  Specific  Articles — Arkan- 
sas.— Gwinn  v.  Roberts,  3  Ark.  72. 

Illinois. — Bradley  v.  Morris,  4  111.  182. 

Kentucky. — Coyle  v.  Satterwhite,  4  T.  B. 
Mon.  (Ky.)  124;  May  v.  Lansdown,  6  J.  J. 
Marsh.  (Ky.)  165. 

Maine.  —  Matthews  v.  Houghton,  11  Me. 
377;  Farnum  v.  Virgin,  52  Me.  576. 

Massachusetts. — Clark  v.  King,  2  Mass.  524; 
Gushee  v.  Eddy,  11  Gray  (Mass.)  502,  71  Am. 
Dec.  728;  Sears  v.  Lawrence,  15  Gray  (Mass.) 
267. 

Missouri. — Smith  v.  Giegrich,  36  Mo.  369. 

New  Hampshire. — Carleton  v.  Brooks,  14 
N.  H.  149;  Tibbets  v.  Gerrish,  25  N.  H.  41,  57 
Am.  Dec.  307. 

Nevu  York. — Atkinson  v.  Manks,  1  Cow.(N. 
Y.)  691  ;  Jerome  v.  Whitney,  7  Johns.  (N.Y.) 
321 ;  Thomas  v.  Roosa,  7  Johns.  (N.  Y.)  461  ; 
Brown  v.  Richardson,  20  N.  Y.  472. 

Oregon. — Hy land  v.  Blodgett,  9  Oregon 
166,  42  Am.  Rep.  799. 

Tennessee.  —  Lawrence  v.  Dougherty,  5 
Yerg.  (Tenn.)  435. 

Vermont. — Perry  v.  Smith,  22  Vt.  301. 

But  see  Burnham  v.  Watts,  2  Kerr  (New 
Bruns.)  377;  Steeves  v.  Hopper,  6  New  Bruns. 
394- 

An  instrument  promising  payment  In  car- 
penter's or  joiner's  work  is  not  a  promissory 
note.   Downs  v.  McNamara,  3  U.  C.      B.  276. 

An  Instrument  payable  one  half  In  cash  and 
one  1  in  I  f  in  grain  is  not  a  promissory  note. 
Gillin  v.  Cutler,  1  L.  C.  Jur.  277. 

2  Payable  In  Securities. —  Instruments  pay- 
able as  follows  are  not  valid  bills  of  exchange  or 
promissory  notes:  "  Good  Fast  India  bond-  " 
Anonymous,  Buller's  N.  P.  272.  "  In  United 
States  bonds."  Easton  v.  Hyde,  13  Minn.  90. 
See  Dlnsmore  v.  Duncan,  57  N.  Y.  57 \,  15 
Am.  Rep.  534.  So  an  instrument  promising  to 
return  United  States  bonds  of  a  certain  date 
to  a  certain  amount.    Blouin  7'.  Liquidators, 
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30  La.  Ann.  714.  So  instruments  payable  in 
notes  of  hand.  Williams  v.  Sims,  22  Ala.  512; 
Ward  v.  Lattimer,  2  Tex.  245.  So  instruments 
payable  in  checks.  Hamburg  Bank  v.  John- 
son, 3  Rich.  L.  (S.  Car.)  42  ;  Farmersville  First 
Nat.  Bank  v.  Greenville  Nat.  Bank,  S4  Tex.  40. 

3.  Morris  v.  Lynde,  73  Me.  88. 

4.  Statutes.  —  See  the  several  statutes,  and 
also  Bilderback  v.  Burlingame,  27  111.  338; 
Stewart  v.  Smith,  28  111.  397;  Smith  v.  Gieg- 
rich, 36  Mo.  369;  Spears  v.  Bond,  79  Mo.  467. 

6.  Denominations  of  Foreign  Money.  —  C bitty 
on  Bills  123;  Story  on  Bills,  §  43;  Story  on 
Promissory  Notes,  §  17:  Pardessus'  Droit 
Commercial,  torn.  2,  art.  204;  King  v. 
Hamilton,  12  Fed.  Rep.  478;  Hogue  v.  Wil- 
liamson, 85  Tex.  553,  34  Am.  St.  Rep.  823. 

In  Hogue  v.  Williamson,  85  Tex.  553,  34 
Am.  St.  Rep.  823,  suit  was  brought  upon  an 
instrument  promising  the  payment  of  "  one 
thousand  Mexican  silver  dollars,"  and  the 
instrument  was  held  a  negotiable  promissory 
note. 

6.  Foreign  Money  as  Currency  Generally. — In 

Black  v.  Ward,  27  Mich.  191,  15  Am.  Rep.  162, 
it  was  held  that  a  note  payable  in  "  Canada 
currency"  is  negotiable.  The  court  cited 
Chitty  and  Story  as  above,  and  disapproved 
Thompson  v.  Sloan,  23  Wend.  (N.  Y.)  71,  35 
Am.  Dec.  546. 

In  St.  Stephen  Branch  R.  Co.  v.  Black,  13 
New  Bruns.  139,  it  was  held  that  a  note  pay- 
able in  "  U.  S.  currency  "  was  negotiable,  the 
court  citing  Chitty  and  Story.  See  Souther 
7'.  Wallace,  20  Nova  Scotia  509,  16  Can.  Sup. 
Ct.  717. 

So  a  note  payable  in  "  American  currency." 
Chicago  Third  Nat.  Bank  v.  Cosby,  41  U.  C. 

B.  402,  43  U.  C.  B.  58,  overruling  Bet- 
tis  v.  Weller,  30  U.  C.  Q.  B.  23. 

In  Sanger  -•.  Stimpson,  8  Mass.  260,  suit  was 
brought  against  the  indorser  of  a  note  payable 
in  "foreign  money,"  and  a  verdict  for  the 
plaintiff  was  sustained.  No  grounds  for  the 
decision  are  stated. 

In  Thompson  7'.  Sloan,  23  Wend.  (N.  Y. )  71, 
35  Am.  Dec.  546,  it  is  held  that  B  note  payable 
in  "Canada  money"  is  not  negotiable.  The 
court  declared  that  Canada  money  was  but  a 
commodity,  not  legal  tender  for  debts,  nor 
money  within  the  meaning  of  the  rule  as  to 
negotiable  instruments.  Cowen,  J.,  in  deliv- 
ering the  opinion  of  the  court,  said:  "This 
view  hi'  the  ease  is  not  incompatible  with  a  bill 
or  note  payable  in  money  of  a  foreign  denom- 
ination or  any  other  denomination  being  nego- 
tiable! for  It  ran  be  paid  in  our  own  coin  of 
equivalent  value,  to  which  it  is  always  reduced 
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Ci  kki  m  v  or  Current  Funds. — Authorities  are  conflicting  upon  the  ques- 
tion whether  a  bill  or  note  payable  in  currency  or  current  funds  is  negotiable. 

Instruments  Payable  in  Currency  Held  Negotiable. — By  many  courts  such  a  provision 
for  payment  is  not  regarded  as  affecting  the  character  of  the  instrument.1  In 
these  cases  the  terms  "currency"  and  "current  funds"  are  held  to  denote 
current  coin  of  the  United  States  or  money,2  or  the  expressions  are  taken  as 
showing  that  the  parties  intended  to  include  United  States  legal  tender  paper 
as  well  as  gold  and  silver  as  a  medium  of  payment.3 

View  that  Such  Instruments  Not  Negotiable. —  Many  authorities,  on  the  other  hand, 
regard  notes  and  bills  expressed  to  be  thus  payable  as  not  given  for  money 
and  so  not  negotiable.4 

Evidence  of  Usage  to  Show  Negotiability  Allowed. — A  third  class  of  cases,  while 
holding  that  prima  facie  the  effect  of  a  provision  for  payment  in  currency  or 
current  funds  is  to  make  the  instrument  nonnegotiable,  yet  allow  evidence 
of  mercantile  usage  to  show  the  real  intent  of  the  parties  and  rebut  such  a 
presumption.5 


by  recovery.  *  *  *  The  course  in  an  action  on 
such  an  instrument  is  to  aver  and  prove  the 
value  of  the  sum  expressed  in  our  own  tender- 
able  coin.  [See,  however,  King  v.  Hamilton, 
12  Fed.  Rep.  478.]  It  is  payable  in  no  other, 
whereas,  on  the  note  in  question,  Canada 
money,  a  specific  article,  would  be  a  lawful 
tender.  Canada  coppers,  for  aught  I  see, 
and,  under  our  own  decisions,  bank  bills 
commonly  current  in  Canada,  would  also  be 
tenderable."  This  view  seems  not  to  conflict 
with  that  of  Judge  Story,  who  quotes  (Promis- 
sory Notes,  \  17)  Heineccius  to  the  effect  that 
instruments  drawn  for  payment  in  foreign 
money  should  express  the  species  of  money  in 
which  payment  is  to  be  made,  and  that  other- 
wise current  money  will  be  intended. 

1.  Bills  and  Notes  for  Currency  Negotiable. — 
Bull  v.  Kasson  First  Nat.  Bank,  123  U.  S.  105 
(current  funds) ;  Peru  Bank  v.  Farnsworth,  18 
111.  563  (currency)  ;  Laughlin  ~o.  Marshall,  19 
111.  390  (currency);  Swift  v.  Whitney,  20  111. 
144  (currency)  ;  Hunt  v.  Divine,  37  111.  i37(cur- 
rency) ;  Telford  v.  Patton,  144  111.  611  (current 
funds);  Laird  v.  State,  61  Md.  309  (current 
funds) ;  Butler  v.  Paine,  8  Minn.  324  (cur- 
rency) ;  Howe  v.  Hartness,  11  Ohio  St.  449,  78 
Am.  Dec.  312  (currency) ;  Citizens'  Nat.  Bank 
v.  Brown,  45  Ohio  St.  39,  4  Am.  St.  Rep.  526 
(current  funds).  See  Dugan  v.  Campbell,  1 
Ohio  1 15. 

In  Kansas  a  note  payable  in  current  funds 
is  a  promissory  note  within  the  statute  of  that 
state,  but  whether  negotiable  quaere.  Blood 
v.  Northup,  i  Kan.  28. 

In  Louisiana  currency  means  legal  curren- 
cy, and  a  bill  of  exchange  payable  in  currency 
can  only  be  discharged  by  the  payment  of 
legal  currency.  Fry  v.  Dudley,  20  La.  Ann. 
368. 

In  Souther  v. Wallace,  20  Nova  Scotia  509, 16 
Can.  Sup.  Ct.  717,  it  was  held  that  notes  pay- 
able in  the  United  States  in  "currency"  were 
to  be  regarded  as  payable  in  United  States 
currency,  and  that  the  instruments  might  be 
sued  on  as  promissory  notes. 

2.  "Currency"  Means  United  States  Current 
Coin. — Laird  v.  State,  61  Md.  309;  Fry  v.  Dud- 
ley, 20  La.  Ann.  368.  See  Graham  v.  Adams, 
5  Ark.    261  ;    and  the  learned  and  able  dis- 


cussion of  Campbell,  J.,  upon  this  point,  in 
Black  v.  Ward,  27  Mich.  195,  15  Am.  Rep. 
162. 

In  Howe  v.  Hartness,  11  Ohio  St.  449,  78 
Am.  Dec.  312,  the  court  proceeds  upon  the 
broader  ground  that,  although  the  term  "cur- 
rency" be  understood  to  include  the  bank  bills 
of  sundry  specie-paying  banks,  this  does  not 
affect  the  negotiable  character  of  the  instru- 
ment so  long  as  such  bank  bills  are  universally 
regarded  in  business  as  money. 

3.  Currency  Includes  Coin  and  Legal  Tender 
Paper. — Bull  v.  Kasson  First  Nat.  Bank,  123 
U.  S.  105.  Compare,  however,  Huse  v. 
Hamblin,  29  Iowa  501,  4  Am.  Rep.  244. 

4.  Instruments  Payable  in  Currency  Not  Nego- 
tiable.— Mobile  Bank  v.  Brown,  42  Ala.  108 
(currency);  Farwell  v.  Kennett,  7  Mo.  595 
(currency);  Johnson  v.  Henderson,  76  N. 
Car.  227  (current  funds);  Texas  Land,  etc., 
Co.  v.  Carroll,  63  Tex.  48  (current  funds). 
See  Williams  v.  Amis,  30  Tex.  37;  Stephens 
v.  Berry,  15  U.  C.  C.  P.  548.  These  cases  pro- 
ceed upon  the  ground  that  the  terms  "cur- 
rency" or  "current  funds"  include  other 
things  besides  money;  for  example,  bank- 
notes. Johnson  v.  Henderson,  76  N.  Car.  227; 
Texas  Land,  etc.,  Co.  v.  Carroll,  63  Tex.  48. 
And  that  the  intention  of  the  parties  to  be 
gathered  from  the  employment  of  these  terms 
was  to  allow  payment  in  funds  other  than 
money.  Conwell  v.  Pumphrey,  9  Ind.  135,  68 
Am.  Dec.  611;  Huse  v.  Hamblin,  29  Iowa 
501,  4  Am.  Rep.  244.  See  the  criticism  of 
Campbell,  J.,  on  these  cases,  in  Black  v.  Ward- 
27  Mich.  191,  15  Am.  Rep.  162. 

5.  Proof  of  Mercantile  Custom — In  loiva  a 
note  payable  in  "currency"  or  "current 
funds"  is  prima  facie  nonnegotiable,  but  such 
an  instrument  may  be  shown  to  be  negotiable 
by  proof  that  under  customs  prevailing  at  the 
time  and  place  of  its  execution,  the  term  used 
to  describe  the  funds  in  which  it  was  made 
payable  was  understood  to  mean  money,  and 
that  such  funds  circulated  as  money.  Rinds- 
koff  v.  Barrett,  11  Iowa  172,  14  Iowa  101 
(currency)  ;  Pilmer  v.  Branch  of  State  Bank, 
16  Iowa  321  (currency);  Huse  v.  Hamblin, 
29  Iowa  501,  4  Am.  Rep.  244  (currency);  Had- 
dock v.  Woods,  46  Iowa  433  (current  funds) ; 
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Currency  and  Current  Funds  Distinguished. — In  a  few  states  an  attempt  has  been 
made  to  distinguish  instruments  payable  in  current  funds  from  those  payable 
in  currency,  and  one  class  is  regarded  as  negotiable  while  the  other  is  not.1 

Currency  of  Particular  Place. — The  same  diversity  of  authority  is  found  in  regard 
to  instruments  payable  in  currency  or  funds  of  particular  states  or  places. 
By  some  courts  such  instruments  are  regarded  as  negotiable  bills  and  notes ;  2 
by  others,  as  lacking  the  elements  of  certainty  essential  to  negotiable  instru. 
ments.3 

dd.  Banknotes  and  Bank  Bills. — Instruments  payable  in  banknotes  or  bank 
bills,  or  in  notes  or  bills  of  a  designated  bank  or  the  banks  of  a  particular 
state  or  place,  are  not  negotiable,  since  banknotes  are  not  money.4  Yet 


American  Emigrant  Co.  v.  Clark,  47  Iowa 
671  (current  funds). 

In  Michigan,  on  the  other  hand,  instru- 
ments so  payable  are  considered  prima  facie 
as  negotiable,  and  currency  as  meaning  prima 
facie  money  current  by  law,  or  paper  equiva- 
lent in  value  circulating  in  the  business  com- 
munity at  par.  Phelps  v.  Town,  14  Mich.  374. 
See  Phcenix  Ins.  Co.  v.  Allen,  11  Mich.  501, 
83  Am.  Dec.  756  (current  funds)  ;  Phcenix  Ins. 
Co.  v .  Gray,  13  Mich.  191  (current  funds) ; 
Black  v.  Ward,  27  Mich.  191,  15  Am.  Rep.  162. 

In  Farwell  v.  Kennett,  7  Mo.  595,  it  is  said 
that  courts  will  take  judicial  notice  of  the 
light  in  which  the  medium  of  payment  re- 
quired in  the  instrument  is  regarded  in  com- 
mon understanding. 

1.  Currency  and  Current  Funds  Distinguished. 
— In  Wisconsin  an  instrument  payable  in 
current  funds  is  nonnegotiable.  Piatt  v. 
Sauk  County  Bank,  17  Wis.  222;  Lindsey  v. 
McClelland,  18  Wis.  481,  86  Am.  Dec.  786. 
But  an  instrument  payable  in  currency  is 
negotiable.  Klauber  v.  Biggerstaff,  47  Wis. 
551,  32  Am.  Rep.  773  (distinguishing  Ford  v. 
Mitchell,  15  Wis.  304)  ;  Williams  v.  Williams, 
55  Wis.  300. 

The  rule  in  Indiana  seems  to  be  the  same. 
In  Drake  v.  Markle,  21  Ind.  433,  83  Am. 
Dec.  358,  a  note  payable  in  currency  is  held 
negotiable.  But  in  Conwell  v.  Pumphrey,  9 
Ind.  135,  68  Am.  Dec.  611,  and  National  State 
Bank  v.  Ringel,  51  Ind.  393,  instruments  pay- 
able in  current  funds  are  held  not  negotiable. 

An  examination  of  the  Wisconsin  cases  will 
show  that  the  state  of  the  rulings  upon  this 
point  is  the  result  of  the  attempt  of  the  court, 
in  Klauber  v.  Biggerstaff,  47  Wis.  551,32  Am. 
Rep.  773,  to  introduce  a  more  liberal  doctrine 
without  overruling  prior  decisions. 

2.  Currency  of  Named  Locality  or  Country — 
Nonnegotiable. — The  following  provisions  for 
the  medium  of  payment  in  which  the  instru- 
ments were  to  be  discharged  have  been  held 
to  deprive  them  of  the  character  of  promis- 
sory notes  or  bills  of  exchange  :  "  Currency  of 
the  state,"  Chambers  v.  George,  5  Litt.  (Ky.) 
335  (but  cow  pare  Larnpton  v.  1  laggard,  3  T.  B. 
Hon,  ( Ky.)  149) ;  Cockrill  v.  Kirkpatrick,  9  Mo. 
697.  "Arkansas  money  of  Kayetteville  branch," 
Hawkins  v.  Watkins,  5  Ark.  481,  "Pennsyl- 
vania paper  currency  or  New  York,"  Lelber 
v.  Goodrich,  5  Cow.  (N.  Y.)  1S6.  "Tenuis- 
see  currency,"  Hicklin  v.  Tucker,  2  Verg. 
(Tenn.)  448.  "  Common  currency  of  Arkan- 
•as,"  Dillard  v.  Evans,  4  Ark.  175.  "Common 


currency  of  Alabama,"  Carlisle  v.  Davis, 
7  Ala.  42.  "Current  funds  at  Pittsburgh," 
Wright  v.  Hart,  44  Pa.  St.  454.  "Foreign 
bills,"  Jones  v.  Fales,  4  Mass.  245;  Young  v. 
Adams,  6  Mass.  182.  "Canada  bills,"  Gray 
v.-  VVorden,  29  U.  C.  Q.  B.  535.  "Current 
funds  of  the  United  States,"  Bettis  -•.  Wel- 
ler,  30  U.  C.  B.  23.  But  see  Chicago  Third 
Nat.  Bank  v.  Cosby,  41  U.  C.  Q^B.  402,  43 
U.  C.  Q.B.  58. 

3.  Same — Negotiable. — Instruments  wherein 
payment  was  provided  for  as  follows  were 
held  good  notes  and  bills:  "Kentucky  cur- 
rency," Lampton  v.  Haggard,  3  T.  B.  Mon. 
(Ky.)  149.  "  Funds  current  in  the  city  of  New 
York,"  Lacy  v.  Holbrook,  4  Ala.  88.  "New 
York  bills  or  specie,"  Keith  v.  Jones,  9 
Johns.  (N.  Y.)  120.  "Currency  of  the  state 
of  Mississippi,"  Mitchell  v.  Hewitt,  5  Smed. 
&  M.  (Miss.)  361.  "  Canada  currency,"  Black 
v.  Ward,  27  Mich.  191,  15  Am.  Rep.  162. 
"  Currency  of  this  place,"  Dugan  v.  Campbell, 
1  Ohio  115.  "Lawful  funds  of  the  United 
States,"  Ogden  v.  Slade,  1  Tex.  13.  "  United 
States  currency,"  St.  Stephen  Branch  R.  Co. 
v.  Black,  13  New  Bruns.  139. 

A  note  payable  "  in  the  currency  of  the 
country,  but  not  in  Confederate  notes,"  is 
payable  in  the  actual  circulation  of  the  coun- 
try at  the  maturity  of  the  note,  however  de- 
preciated it  may  be.  Coffin  v.  Hill,  1  Heisk. 
(Tenn.)  385. 

An  instrument  payable  in  the  "common 
currency  of  the  country  that  will  pay  taxes,*' 
is  payable  in  money.  Johnson  v.  Miller,  76 
N.  Car.  439. 

It  seems  that  the  expression  "New  York 
State  currency  "  is  equivalent  to  money.  Ehle 
v.  Chittenango  Bank,  24  N.  Y.  548. 

4.  Bank  of  England  Notes. — Instruments  pay- 
able in  Bank  of  England  notes  are  not  nego- 
tiable. Ex  p.  Imeson,  2  Rose  225;  Ex  p. 
Davison,  Buck  31 ;  Rex  v.  Wilcocks,  2  Russ. 
C.&M.457;  Bailey  on  Bills  8;  1  Ames's  Cases, 
Bills  and  Notes  39.  These  decisions  were 
made  during  a  period  when  (he  Bank  of  Eng- 
land was  restrained  by  law  from  making  specie 
payments  and  when  its  notes  were  nut  legal 
tender.  (Grigbv  v.  Oakes,  2  B.  &  P.  526.) 
No  case  seems  to  have  arisen  since  such  notes 
were  made  a  legal  tender,  which  was  done  in 
1834. 

In  Black  7'.  Ward,  27  Mich.  \<)\,  15  Am. 
Rep.  162,  Campbell,  J.,  commenting  on  these 
cases,  said  :    "  Whether   the  silence    of  the 
courts   arises   from  the  change  of  the  law 
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cases  are  found  sustaining  an  opposite  rule.1  In  New  York  it  has  been  held 
thai  the  courts  will  take  judicial  notice  that  banknotes  current  in  the  city  of 
New  York  are  equivalent  to  specie,  and  will  regard  instruments  payable  in 
such  a  medium  as  negotiable.2 

(5)  As  to  Parties — (a)  Certainty  of  Parties  in  General. — Certainty  of  parties  is  an 
essential  element  of  bills  and  notes,  as  it  is  of  all  contracts.3  The  drawer  or 
maker,  the  drawee,  and  the  payee  must  each  be  clearly  designated  in  the 
instrument. 

(b)  Signature  of  Drawer  or  Maker — aa.  In  General. — The  name  of  the  drawer  or 


whereby  the  notes  are  made  equivalent  to 
coin,  or  from  any  custom  excluding  any  men- 
tion of  notes  in  drawing  up  negotiable  paper, 
we  have  no  means  of  judging.  Where  the 
notes  are  always  convertible  and  at  par  with 
gold  and  are  a  legal  tender,  there  does  not 
seem  to  be  any  very  good  reason  for  holding 
a  bill  payable  in  notes  to  be  any  more  objec- 
tionable than  one  payable  in  coin." 

Other  Banknotes.  —  Instruments  payable  as 
follows  are  not  negotiable:  In  banknotes, 
State  v.  Corpening,  10  Ired.  L.  (N.  Car.)  58. 
Or  in  bank  bills,  Childress  v.  Stuart,  Peck 
'Tenn.)  276;  Collins  v.  Lincoln,  11  Vt.  268. 
Or  in  current  banknotes,  Fry  v.  Rousseau, 

3  McLean  (U.  S.)  106;  Weed  v.  Snow,  3  Mc- 
Lean (U.  S.)  265  ;  Jackson  v.  Waddill,  1  Stew. 
(Ala.)  579;  Young  v.  Scott,  5  Ala.  475;  Gray 
v.  Donahoe,  4  Watts  (Pa.)  400;  Simpson  v. 
Moulden,  3  Coldw.  (Tenn.)  429;  McDowell 
v.  Keller,  4  Coldw.  (Tenn.)  258;  Kirkpatrick 
v.  McCullough,  3  Humph.  (Tenn.)  171,  39 
Am.  Dec.  158;  Gamble  v.  Hatton,  Peck 
(Tenn.)  130.  See  Lackey  v.  Miller,  Phil.  L. 
(N.  Car.)  26.  Or  in  current  bank  paper, 
Campbell  v.  Weister,  1  Litt.  (Ky.)  30. 

In  Neiv  York  a  note  payable  in  Mississippi 
"in  current  bank  notes"  is  not  negotiable. 
Little  v.  Phenix  Bank,  2  Hill  (N.  Y.)  425,  7 
Hill  (N.  Y.)  359.  But  the  same  expression  in 
notes  payable  in  New  York  does  not  affect  the 
negotiability  of  the  instruments.  Pardee  v. 
Fish,  60  N.  Y.  265,  19  Am.  Rep.  176.  This 
distinction  is  in  accord  with  the  rule  laid  down 
in  Leiber  v.  Goodrich,  5  Cow.  (N.  Y.)  186. 
See  note  infra,  this  section. 

Banknotes  of  Particular  Descriptions. — Instru- 
ments payable  as  follows  are  nonnegotiable  : 
"  United  States  bank  notes  or  its  branches;" 
Wilson  v.  Hickson.  1  Blackf.  (Ind.)  230.  Notes 
of  the  Bank  of  Kentucky;  Osborne  v.  Fulton, 
1  Blackf.  (Ind.)  233.  Notes  of  the  chartered 
Bank  of  Pennsylvania;  McCormick  v.  Trot- 
ter, 10  S.  &  R.  (Pa.)  94.  Bills  receivable  at 
the  Bank  of  Cincinnati;  Breckinridge  v.  Ralls, 

4  T.  B.  Mon.  (Ky.)  533.  Shamokin  banknotes ; 
Shamokin  Bank  v.  Street,  16  Ohio  St.  1.  Office 
notes  of  the  L.  Bank,  of  Warren;  Irvine  v. 
Lowry,  14  Pet.  (U.  S. )  293. 

A  note  payable  in  "current  notes  of  the 
state  of  North  Carolina"  is  not  negotiable, 
since  this  expression  may  mean  either  treas- 
ury notes  of  the  state  or  notes  on  various 
banks  of  the  state.  Warren  v.  Brown,  64  N. 
Car.  381.  Such  notes  are  not  for  money,  but 
for  specific  articles.  Patton  v.  Hunt,  64  N. 
Car.  163  ;  Beirne  v.  Dunlap,  8  Leigh  ( Va.)  514 ; 
Dungan  v.  Henderlite,  21  Gratt.  (Va.)  149. 

The  cases  which  hold  that  instruments  pay- 


able in  banknotes  are  not  negotiable,  do  so 
upon  the  ground  that  banknotes  are  continu- 
ally fluctuating  in  value;  that  the  bills  of  dif- 
ferent banks  are  of  different  values,  and  often 
below  par;  and  that,  consequently,  banknotes 
cannot  be  regarded  as  money,  within  the  rule 
as  to  the  medium  of  payment  of  negotiable 
paper.  Wilson  v.  Hickson,  1  Blackf.  (Ind.) 
230;  Chambers  v.  George,  5  Litt.  (Ky.)  335. 
This  reasoning  was  especially  applicable  to 
the  state  of  our  currency  before  the  national 
banking  acts.  Thus,  in  1823,  an  instrument 
payable  "  in  notes  of  the  chartered  banks  of 
Pennsylvania"  was  payable  in  more  than  forty 
kinds  of  paper  of  different  values.  McCor- 
mick v.  Trotter,  10  S.  &  R.  (Pa.)  94. 

1.  Instruments  Payable  in  Banknotes  Negoti- 
able. —  A  note  payable  in  North  Carolina 
banknotes  is  negotiable,  but  debt  will  not  lie 
thereon.  Deberry  v.  Darnell,  5  Yerg.  (Tenn.) 
451.  But  compare  Kirkpatrick  v.  McCul- 
lough, 3  Humph.  (Tenn.)  171,  39  Am.  Dec. 
158. 

A  note  payable  in  notes  of  the  banks  of  the 
state  of  Mississippi  is  a  promissory  note, 
within  the  statute  of  Mississippi.  Besancon 
v.  Shirley,  9  Smed.  &  M.  (Miss.)  457.  But  see 
Bonnell  v.  Covington,  7  How.  (Miss.)  322. 

In  Howe  v.  Hartness,  11  Ohio  St.  449,  78 
Am.  Dec.  312,  Scott,  C.  J.,  says  :  "  So  long  as 
the  general  consent  of  mankind  in  all  busi- 
ness transactions  gives  to  current  bank  bills 
the  character  of  money,  we  see  no  good  rea- 
son why  courts,  when  the  question  is  pre- 
sented in  a  commercial  point  of  view,  should 
regard  them  otherwise."  Thus,  in  Ohio,  a 
note  payable  in  current  Ohio  banknotes  is  ne- 
gotiable. Swetland  v.  Creigh,  15  Ohio  118. 
See  also  Morris  v.  Edwards,  1  Ohio  189; 
White  v.  Richmond,  16  Ohio  5. 

2.  New  York  —  Judicial  Notice  of  Value  of  Cer- 
tain Notes. —  Judah  v.  Harris,  19  Johns.  (N. 
Y.)  144  (banknotes  current  in  the  city  of 
New  York) ;  Keith  v.  Jones,  9  Johns.  (N.  Y.) 
120  (York  State  bills). 

In  Leiber  v.  Goodrich,  5  Cow.  (N.  Y.)  186, 
it  was  held  that  a  note  payable  in  Pennsyl- 
vania paper1  currency  is  not  negotiable. 
Sutherland,  J.,  delivering  the  opinion  of  the 
court,  said:  "We  may  officially  take  notice 
that  our  own  bank  paper  is,  in  conformity  with 
common  usage  and  common  understanding, 
regarded  as  cash.  But  we  cannot  be  supposed 
judicially  to  know  the  value  of  the  paper  cur- 
rency of  other  states."  See  also  Pardee  i'. 
Fish,  60  N.  Y.  265,  19  Am.  Rep.  176. 

3.  Chitty  on  Bills  *I39 ;  Story  on  Promis- 
sory Notes,  §34;  Champion  v.  Plummer,  1 
B.  &  P.  252. 
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maker  must  appear  with  certainty  upon  the  face  of  the  bill  or  note,  that  is, 
the  bill  or  note  must  be  signed.1 

Need  Not  be  Subscribed. — But,  apart  from  statutory  requirements,  the  name 
need  not  be  subscribed,  and  it  is  sufficient  if  it  appear  in  any  part  of  the 
instrument.2 

Signature  in  Pencil — Printed  Signature. — A  signature  in  pencil  is  sufficient;3  so,  it 
seems,  is  one  which  has  been  printed  or  stamped.4 

A  Note  Bigned  in  the  Alternative,  A  B  or  else  C  D,  is  not  binding  upon  him 
who  does  not  sign.5 

Mark  or  Initials. — A  signature  by  mark6  or  by  initials7  merely,  is  valid  and 
binding. 

Adopted  Name — Matter  of  Description. — So,  also,  is  a  signature  by  a  name  which  the 
signer  has  adopted,  and  under  which  he  has  carried  on  business,8  and  a  bill 
or  note  signed  by  matter  of  description  is  valid.9 

Proof  of  Signature. — Where  the  signature  is  by  mark  or  the  like,  it  does  not 
prove  itself,  but  parol  testimony  is  admitted  to  show  the  signing.10 


1.  Signing  Essential. — An  unsigned  bill  or 
note  is  fatally  defective.  Vyse  v.  Clarke,  5 
C.  &  P.  403,  24  E.  C.  L.  381 ;  Stoessiger  -•. 
South  Eastern  R.  Co.,  3  El.  &  Bl.  549,  77  E.  C. 
L.  549;  M'Call  v.  Taylor,  19  C.  B.  N.  S.  301, 
115  E.  C.  L.  301;  Keg.  v.  Harper,  7  Q.  B. 
Div.  78 ;  May  v.  Miller,  27  Ala.  515 ;  Thurston 
v.  Mauro,  1  Greene  (Iowa)  231 ;  Tevis  v. 
Young,  1  Mete.  (Ky.)  197,  71  Am.  Dec.  474; 
Bolles  v.  Walton,  2  E.  D.  Smith  (N.  Y.)  164. 

Where  there  is  a  blank  space  for  the  mak- 
er's name  in  a  note,  parol  testimony  is  not 
admissible  to  supply  the  omission.  Heman 
v.  Francisco,  12  Mo.  App.  560. 

2.  Need  Not  be  Subscribed. — Turnbull  v. 
Thomas,  1  Hughes  (U.  S.)  172;  Taylor  v.  Dob- 
bins, 1  Stra.  399,  where  it  is  declared  that 
"I,  J.  S.,  promise  to  pay"  is  as  good  as  "I 
promise  to  pay "  signed  "J.  S."  Thus,  one 
may  become  liable  as  maker  by  signature  on 
the  back  of  a  note.  Palmer  v.  Grant,  4  Conn. 
389;  Quin  v.  Sterne,  26  Ga.  223,  71  Am.  Dec. 
204;  Schmidt  v.  Schmaelter,  45  Mo.  502. 
See  also  inf  ra,  this  title,  Transfet — Negotia- 
tion by  Indorsement. 

As  to  what  amounts  to  signing  within  the 
statute  of  frauds,  see  the  title  Frauds,  Stat- 
ute of. 

3.  Chitty  on  Bills  *  163.  Story  on  Prom- 
issory Notes,  $  34.  See  Geary  v.  Physic,  5  B. 
&  C.  234,  11  E.  C.  L.  213;  and  also  supra,  this 
title,  formal  Essentials  —  As  to  Writing. 

4  Printed  or  Stamped  Signature.  —  Weston 
v.  Myers,  33  III.  424.  This  question  is  not 
free  from  doubt. 

In  Pennington  v.  Baehr,  48  Cal.  565,  it  was 
held  that  a  printed  facsimile  of  the  maker's 
autograph,  adopted  by  him,  was  sufficient  upon 

a  negotiable  coupon. 

A  printed  signature  adopted  by  the  person 
signing  has  been  held  sufficient  under  the 
Statute  of  frauds.  Schneider  v.  Norris,  2  M. 
&  S.  2H6;  Saunderson  v  Jackson,  2  I!.  &  I'. 
238;  Com.  v.  Ray,  3  Gray  (Mass.)  447.  Sec 
In  re  London,  etc.,  Bank,  L.  R.  3  Ch.  654, 
and  also  Bennett  v.  Brumfitt,  L.  R.  3  C.  P.  28, 
where  affixing  a  signature  by  means  of  a 
stamp  was  held  a  good  signing.  Judge  Story 
considers  that  the  signature  to  a  negotiable 
instrument  must  be  in  the  drawer's  own  hand 


MM, 


writing  or  by  his  mark.  Story  on  Promissory 
Notes,  §  11.  See  Rand  on  Commercial  Paper, 
$64. 

0.  Alternative  Signature. — Ferris  v.  Bond,  4 

B.  &  Aid.  679,  6  E.  C.  L.  651.  In  this  case  a 
note  as  follows,  "I,  A.  B.,  promise,"  etc.,  signed 
"  A.  B.  or  else  C.  D.,"  was  held  not  a  prom- 
issory note  so  far  as  C.  D.  was  concerned. 
The  court  said :  "  The  instrument  operates 
differently  as  to  the  two  parties.  It  is  an  ab- 
solute undertaking  on  the  part  of  A.  B.  to  pay, 
and  it  is  conditional  only  on  the  part  of  de- 
fendant (C.  D.),  for  he  undertakes  to  pay  only 
in  the  event  of  A.  B.'s  not  paying." 

6.  Signature  by  Mark. — George  v.  Surrey, 
M.  &  M.  516,  22  E.  C.  L.  371 ;  Hilborn  v.  Al- 
ford,  22  Cal.  482;  Handyside  v.  Cameron,  21 
111.  588,  74  Am.  Dec.  119;  Shank  v.  Butsch,  28 
Ind.  19;  Willoughby  v.  Moulton,  47  N.  II. 
205;  Lyons  v.  Holmes,  11  S.  Car.  429,  32  Am. 
Rep.  483;  Shiver  v.  Johnson,  2  Brev.  (S.  Car.) 
397;  Straas  v.  Gilbert,  15  Quebec  L.  R.  59. 

A  party  may  sign  or  indorse  a  bill  or  note  by 
any  sign  or  designation  he  may  choose  to 
adopt  provided  he  uses  it  as  a  substitute  for  his 
name  and  intends  to  be  bound  by  it.  So,  where 
one  indorses  a  bill  with  the  figures  "  1.  2.  8.  " 
Brown  v.  Butchers',  etc.,  Bank,  6  Hill  (  X.  Y.) 
443,  41  Am.  Dec.  755. 

7.  Initials. — Palmer  v.  Stephens.  1  Den.  (N. 
Y.)47i;  Weston  v.  Myers,  33  III.  424.  See 
Merchant's  Bank  v.  Spieer,  f>  Wend.  (N.  Y .) 
443,  which  was  a  case  of  an  indorsement  by 
initials. 

8.  Adopted  Business  Name.  —  Fuller  ?■.  Hoop- 
er, 3  Gray  (Mass.)  334;  Bartlett  v.  Tucker, 
104  Mass.  336,  6  Am.  Rep.  240.  See  also 
Brown  v.  Parker,  7  Allen  (Mass.)  337;  anil  the 
title  Names. 

9.  Sanders  v.  Anderson,  21  Mo.  402.  In 
this  case  the  signature  was  "Steamboat  Ben 
Lee  and  owners."  See  Alabama  Coal  Min. 
Co.  v.  Bralnard,  35  Ala.  47ft. 

10.  Proof  of  Signature. — Thus  proof  may  In' 
supplied  by  the  admissions  of  the  maker.  Hil- 
born v,  Alford,  22  Cal.  482. 

In  George       Surrey,  M.  &  M.  51ft,  22  E. 

C.  L.  371,  a  bill  was  signed  and  indorsed  thus: 
"Ann  Moore  X  her  mark."  A  witness  was 
called  who  stated  that  he  had  frequently  seen 
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bb.  Joint  and  Several  Notes. — A  promissory  note,  signed  by  two  or  more 
persons  as  individuals,  may  be  either  joint,  or  joint  and  several,1  or,  where 
the  signers  place  their  names  upon  the  instrument  in  a  representative  ca- 
pacity, such  notes  may  be  the  obligation  of  the  estate  or  other  entity  repre- 
sented by  the  signers. 

Joint  Note. — A  note  signed  by  two  or  more  persons,  wherein  the  promising 
phrase  is  "we  promise,"  is  prima  facie  a  joint  obligation  of  the  makers,2  in 
their  individual  capacity,3  but  a  note  in  terms  joint  only  may  be  shown  to  be 
joint  and  several.4 

Joint  and  Several  Note. — The  phrases  "  We,  or  either  of  us,"  5  or,  "  We  jointly 
and  severally  promise  to  pay,"  6  create  a  joint  and  several  obligation;  so  like- 
wise, a  note  beginning  "  I  promise  to  pay "  and  signed  by  two  or  more 
persons.7 


Ann  Moore  make  her  mark,  and  he  pointed 
out  some  peculiarity.  Tindall,  C.  J.,  admit- 
ted the  evidence  as  sufficient. 

1.  The  Quality  of  Survivorship  attaches  to 
joint  notes.  Yorks  v.  Peck,  14  Barb.  (N.  Y.) 
644. 

On  a  joint  and  several  note  there  may  be 
several  suits  and  judgments  against  the  several 
debtors.    Simonds  v.  Center,  6  Mass.  18. 

Where  a  joint  and  several  note  is  signed  by 
three  persons  and  one  dies,  the  survivors  are 
bound  jointly  and  severally.  Corlies  v.  Flem- 
ing, 30  N.  J.  L.  349. 

2.  Barnett  v.  Juday,  38  Ind.  86;  Humphreys 
v.  Guillow,  13  N.  H.  385. 

3.  A  joint  note  signed  by  two  is  presumed 
to  have  been  given  by  them  as  individuals,  not 
as  partners.    Ellinger's  Appeal,  114  Pa.  St.  505. 

See  infra,  this  section,  Capacity  and  Au- 
thority of  Parties — Partnerships. 

4.  Note  In  Terms  Joint  may  be  Shown  to  Be 
Several. — Where  a  note  is  made  by  two  persons 
in  terms  joint  only,  it  will  be  treated  as  joint 
and  several  if  it  appears,  either  by  direct  proof 
or  from  facts  sufficient  to  warrant  the  inference, 
that  the  parties  intended  it  should  be  a  joint 
and  several  obligation.  Yorks  v.  Peck,  14 
Barb.  (N.  Y.)  644.  In  this  case  Strong,  J.,  said 
that  where  a  note  is  given  upon  a  joint  loan  of 
money  or  a  joint  liability  of  any  kind  it  is  pre- 
sumed that  it  was  intended  to  be  several  as  well 
as  joint;  but  where  the  maker  signs  as  surety 
merely,  this  presumption  has  no  place. 

Note  "We  Promise"  Signed  by  Several  Held 
Several  only.  —  A  promissory  note,  signed  by 
a  number  of  persons,  residents  of  several  dif- 
ferent road  districts,  in  part  as  follows  :  "  We 
*  *  *  promise  to  pay  *  *  *  for  value  received, 
first  payment  for  one  road  grader,  to  be  paid 
by  us  in  proportion  to  road  tax  in  above-men- 
tioned districts,  on  lands  and  property  which 
we  now  own  and  occupy  in  said  districts,  on 
which  we  now  pay  road  tax,"  was  held  to 
create  a  separate  and  not  a  joint  liability,  so 
that  an  action  could  not  be  maintained  against 
the  makers  jointly  thereon.  Western  Wheel 
Scraper  Co.  v.  Locklin,  100  Mich.  339.  See 
Thomas  v.  Grace,  15  U.  C.  C.  P.  462. 

8.  Pogue  v.  Clark,  25  111.  333;  Chandler  v. 
Ruddick,  1  Ind.  391. 

6.  Rees  v.  Abbott,  Cowp.  832 ;  Healey  v. 
Story,  3  Exch.  3.  See  McNider  v.  Whitney, 
2  Rev.  de  Le"g.  (L.  C.)  29. 

Jointly  or  Severally,  occurring  in  a  promis- 


sorynote,  should  be  read  jointly  and  severally, 
and  one  maker  may  be  sued  on  such  a  note. 
Rees  v.  Abbott,  Cowp.  832. 

7.  "I  Promise,"  Signed  by  Two  or  More — 
England. — March  v.  Ward,  Peake  N.  P.  130; 
Clerk  v.  Blackstock,  Holt  474,  3  E.  C.  L.  188. 

Connecticut. — Monson  v.  Drakeley,  40  Conn. 
552,  16  Am.  Rep.  74. 

Indiana. — Maiden  v.  Webster,  30  Ind.  317: 
Groves  v.  Stephenson,  5  Blackf.  (Ind.)  584; 
Lambert  v.  Lagow,  1  Blackf.  (Ind.)  388. 

Massachusetts.  —  Hemmenway  v.  Stcne,  7 
Mass.  58 ;  Chaffee  v.  Jones,  19  Pick.  (Mass.)  263. 

Minnesota. — Wolford  ->.  Bowen,  57  Minn. 
267. 

New  Hampshire. — Ladd  v.  Baker,  26  N.  H. 
76,  57  Am.  Dec.  355  ;  Humphreys  v.  Guillow, 
13  N.  H.  385. 

New  Tori.— Ely  v.  Clute,  19  Hun  (N.  Y.) 
35;  Cobb  v.  Titus,  13  Barb.  (N.  Y.)  45,  10 
N.  Y.  198;  Lane  v.  Salter,  4  Robt.  (N.  Y.)  239 
(but  see  same  case  51  N.  Y.  1) ;  Hopkins  v. 
Lane,  4  Thomp.  &  C.  (N.  Y.)  311. 

Ohio. — Wallace  v.  Jewell,  21  Ohio  St.  163, 
8  Am.  Rep.  48. 

South  Carolina. — Barnet  v.  Skinner,  2  Bai- 
ley L.  (S.  Car.)  88. 

Vermont. — Arbuckle  v.  Templeton,  65  Vt. 
205. 

Virginia.  —  Holman  v.  Gilliam,  6  Rand. 

(Va.)  40. 

West  Virginia. — Keller  v.  McHuffman,  15 
W.  Va.8o. 

Wisconsin. — Dill  v.  White,  52  Wis.  456. 

Canada. — Creighton  v.  Fretz,  26  U.  C. 
B.  627. 

It  makes  no  difference  in  the  rule  that  one 
of  the  signers  adds  the  word  "  surety  "  to  his 
name.  Dart  v.  Sherwood,  7  Wis.  523,  76  Am. 
Dec.  228. 

In  Brownell  v.  Winnie,  29  N.  Y.  400,  86 
Am.  Dec.  314,  it  was  said  that  a  note  contain- 
ing the  words  "I  promise  to  pay "  could 
never  be  a  joint  contract  however  many  names 
might  be  added  to  it,  and  a  note  of  this  char- 
acter was  distinguished  from  other  joint  and 
several  notes.  This  case  was  disapproved  in 
Wallace  v.  Jewell,  21  Ohio  St.  163,  8  Am. 
Rep.  48. 

After  the  holder  of  a  note  of  this  character 
has  elected  to  sue  all  the  makers  of  the  instru- 
ment, the  obligation  becomes  fixed  as  joint 
only.    Lane  v.  Salter,  51  N.  Y.  r. 

A  change  of  the  pronoun  "I  "  to  "we"  in 
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Relation  of  Suretyship  between  Makers. — In  a  note  signed  by  two  or  more  persons, 
in  the  absence  of  anything  to  the  contrary  appearing  on  the  face  of  the 
paper,  the  presumption  is  that  all  who  sign  are  to  be  considered  as  principal 
makers  and  not  as  principal  and  surety.1  But  the  relation  of  suretyship 
between- the  makers  may  be  proved  by  parol  evidence.2  Language  designat- 
ing one  maker  as  principal  and  another  as  surety  does  not,  it  seems,  change 
the  usual  inferences  as  to  the  character  of  the  instrument  as  being  joint  or 
joint  and  several.3 

Note  in  Form  joint  Signed  by  One  Only. — A  note  in  form  joint  or  joint  and  several, 
but  signed  by  a  single  maker,  is  a  valid  obligation  of  the  signer.4 

Note  Signed  by  Several  in  Representative  Capacity. — The  use  of  a  phrase  implying 
several  liability  may  become  of  weight  in  determining  whether  a  note  signed 
by  several  officers  or  representatives  of  a  corporation,  or  other  entity,  is  the 
joint  and  several  note  of  the  individual  makers,  or  the  note  of  the  body 
represented  by  them.5 

(c)  Direction  to  Drawee — Necessity  of  Drawee — Accepted  Bill  without  Drawee. — -A  bill  of 

exchange  must  contain  a  clear  designation  of  the  person  upon  whom  it  is 
drawn,  for  there  cannot  be  a  bill  without  a  drawee;0  but  it  has  been  held  that 


such  an  instrument  is  a  material  alteration, 
since  it  changes  the  obligation  from  a  joint 
and  several  to  a  joint  obligation  merely. 
Humphreys  v.  Guillow,  13  N.  H.  385. 

Partnership  Notes. —  A  note  beginning  "I 
promise  to  pay  "  made  by  one  partner  and 
signed  in  the  firm  name  is  binding  upon  the 
firm  and  not  alone  on  the  partner  who  exe- 
cutes it.    Doty  v.  Bates,  11  Johns.  (N.  Y.)  544. 

VVhere  A.,  B.,  and  C.  are  in  partnership,  a 
promissory  note  beginning  "I  promise," 
signed  "  For  A.  B.  &  C,  C."  binds  the  part- 
nership. Gahvay  v.  Matthew,  \  Campb.  403. 
And  upon  such  an  instrument  no  action  can 
be  maintained  against  C.  personally.  Ex  p. 
Buckley,  14  M.  &  W.  469,  disapproving  I Ia.Il 
v.  Smith,  1  B.  & C.  407,  8  E.  C.  L.  174,  where 
it  was  held  that  C.  was  severally  liable  on 
such  a  note. 

1.  Johnson  v.  King,  20  Ala.  270 ;  Monson 
Drakelcv,  40  Conn.  552,  16  Am.  Rep.  74.  See 
Yorks  v.  Peck,  14  Barb.  (N.  Y.)  644. 

2.  See  infra,  this  title,  Liability  of  Parties; 
and  the  title  Accommodation  Paper,  vol.  1, 
PP-  343-  378. 

3.  Thus,  a  note  beginning  "  We  promise," 
and  signed  "  A.  principal,  B.  surety,"  is  the 
joint  note  of  both;  and  a  note  beginning  "I 
promise,"  signed  in  the  same  way,  is  their 
joint  and  several  obligation.  Huntv.  Adams, 
5  Mass.  358,  4  Am.  Dec.  68.  Story  on  Prom- 
issory Notes,  $  57. 

4.  A  promissory  note  on  its  face  joint  and 
several,  but  signed  by  one  maker  only  who 
puts  it  fn  circulation,  is  good  against  him. 
Dickerson  v.  Burke,  25  Ga.  225. 

So  a  note  beginning  "  We  promise,"  signed 
by  one.  Holmes  v.  Sinclair,  19  III.  71 ;  Whit- 
more  v.  Nickerson,  125  Mass.  496,  2S  Am. 
Rep,  257. 

Where  a  note  beginning  "We  jointly  and 
severally  promise  "  was  signed  "  P.  &  J.  for 
G.,"  it  was  held  that  the  instrument  was  the 
note  of  G.  (it  being  proved  that  P.  &  J.  were 
authorized  to  bind  him  by  such  an  instru- 
ment). The  court  thought  that  the  form  of 
signature  "for  G."  was  controlling,  and  neg- 


atived the  effect  that  woidd  have  otherwise 
attached  to  the  words  "  jointly  and  severally," 
in  accordance  with  the  authority  of  the  case 
of  Bradlee  v.  Boston  Glass  Manufactory,  16 
Pick.  (Mass.)  347.  Rice  v.  Gove,  22  Pick. 
(Mass.)  158,  33  Am.  Dec.  724. 

6.  Thus,  in  such  a  case,  the  use  of  words  im- 
plying a  joint  and  several  liability,  taken  in 
connection  with  the  context,  may  show  the 
instrument  to  be  the  individual  obligation  of 
the  signers.  Healey  v.  Story,  3  Exch.  3; 
Bradlee  v.  Boston  Glass  Manufactory,  16 
Pick.  (Mass.)  347.  See  the  title  Agency, 
vol.  1,  p.  1044,  notes. 

Where  the  wording  of  the  instrument  is  suf- 
ficient to  charge  the  body  represented,  and 
the  instrument  must  fail  for  want  of  author- 
ity if  taken  as  a  several  obligation,  a  perfect 
joint  obligation  will  not  be  vitiated  by  the  at- 
tempt to  create  a  several  obligation,  as  by  the 
use  of  the  phrase  "jointly  and  severally," 
but  the  expression  by  which  a  several  liability 
is  sought  to  be  created  may  be  detached  in 
construing  it,  and  taken  pro  non  scripta. 
Maclae  v.  Sutherland,  3  El.  &  Bl.  1,  77  E.  C. 
L.  1. 

And  in  spite  of  a  phrase  creating  a  several 
liability,  the  whole  instrument  may  be  of  a 
character  to  render  it  the  obligation  of  the 
corporation  represented  and  not  that  of  the 
individuals  signing  it.  See  Harvey  v.  Irvine, 
II  Iowa  82. 

6.  Direction  to  Drawee  Essential. — Peto  v. 
Reynolds,  9  Exch.  410;  Watrous  v.  Halbrook, 
39  Tex.  572;  Forward  v.  Thompson,  12  U.  C. 
Q.  15.  103. 

In  Peto  r.  Reynolds,  9  Exch.  410,  there  was 
no  designation  of,  or  address  to,  a  drawee,  but 
the  instrument  contained  the  written  accept- 
ance of  the  defendant.  The  case  passed  off  on 
a  question  of  evidence,  but  Parke,  Aldcrson, 
and  Martin,  I'.B.,  expressed  the  opinion  that 
the  instrument  could  not  be  regarded  as  a  bill 
of  exchange  because  of  the  lack  of  the  drawee, 
but  they  thought  the  defendant's  acceptance, 
if  absolute,  Constituted  it  a  promissory  note. 
Unaccepted,  however,  such  an  instrument  is 
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after  a  bill  has  been  duly  accepted,  the  fact  that  it  does  not  designate  the 
drawee  will  not  vitiate  it ;  that  the  acceptance  is  an  admission  that  the  party 
accepting  it  was  the  person  intended.1  Especially  is  this  the  case  if  the  bill 
contained  the  place  of  residence  of  the  drawee.2 

Descriptive  Designation. — The  drawee  need  not  be  named  if  clearly  described.3 

Alternative  Designation. — An  instrument  addressed  in  the  alternative  to  A,  or 
in  his  absence  to  B,  is  valid  as  a  bill  of  exchange  and  may  be  declared  upon 
without  any  notice  to  B.* 

"At"  for  "To"  Before  Drawee's  Name. — The  use  of  the  word  "at"  for  "to  "  be- 
fore the  name  of  the  drawee  does  not  affect  the  validity  of  the  bill.5 

Parol  Evidence. — If  there  is  uncertainty  as  to  the  drawee  whom  it  has  been 
attempted  to  designate,  or  an  ambiguity  in  the  address,  resort  may  be  had  to 
parol  evidence.6 

(d)  Designation  of  Payee — aa.  In  General — Payee  must  be  Ascertained. — The  payee  of 
a  bill  or  note  must  be  pointed  out  in  the  instrument  by  name  or  designa- 
tion;7 but  the  name  need  not  be  inserted,  if  the  payee  be  so  specified  or 


not  a  promissory  note  of  the  drawer.  Wat- 
rous  v.  Halbrook,  39  Tex.  572.  But  see  Brooks 
v.  Brady,  53  111.  App.  155. 

Where  the  payee's  name  was  repeated  in  the 
corner  of  the  instrument,  as  if  it  were  an  ad- 
dress to  the  payee,  it  was  held  that  this  could 
not  be  considered  as  a  designation  of  the 
drawee,  and  the  instrument  was  held  to  be  a 
promissory  note  of  the  person  afterwards  ac- 
cepting it,  and  nota  bill  of  exchange.  Fielder 
v.  Marshall,  9  C.  B.  N.  S.  606,  99  E.  C.  L.  606. 

Bill  without  Drawee  Valid. — In  Funk  v.  Bab- 
bitt, 156  111.  408,  it  was  held  that  instruments, 
in  the  form  of  bills  of  exchange  but  not  ad- 
dressed to  any  person  as  drawee,  were  to  be 
regarded,  in  legal  effect,  as  addressed  to  the 
drawers  themselves  as  drawees,  and  that  the 
signatures  of  the  drawers  to  such  instruments 
bound  them  both  as  drawers  and  acceptors. 

1.  Bill  without  Drawee  after  Acceptance. — 
Wheeler  v.  Webster,  iE.D.  Smith  (N.Y.)  1; 
Reg.  v.  Hawkes,  2  Moo.  C.  C.  60;  Grierson  v. 
Sutherland,  Morr.  Diet.  Dec.  (Scotland)  1447. 

These  decisions,  however,  are  directly  in 
conflict  with  Peto  v.  Reynolds,  9  Exch.  410, 
wherein  Reg.  v.  Hawkes,  2  Moo.  C.  C.  60,  was 
disapproved. 

2.  Residence  of  Drawee  Designated. — Gray  v. 
Milner,  8  Taunt.  739,  4  E.  C.  L  265.  In  this 
case  the  bill  contained  no  address  to  the 
drawee,  but  was  specified  to  be  "  payable  at 
No.  1  W.  Street,"  etc. 

In  Peto  v.  Reynolds,  9  Exch.  410,  this  case 
was  distinguished  from  Reg.  v.  Hawkes,  2 
Mdo.  C.  C.  60,  on  the  ground  that  here  the  bill 
being  payable  at  a  particular  house  is  meant 
to  be  addressed  to  the  person  who  resides  there, 
and  therefore  is  on  the  face  of  it  addressed  to 
someone,  and  that  inasmuch  as  the  defendant 
promised  to  pay  it,  it  was  conclusive  evidence 
that  he  was  the  party  to  whom  it  was  addressed. 

3.  So,  where  directed  to  "Steamer  D  or 
owners,"  Alabama  Coal  Min.  Co.  v.  Brain- 
ard,  35  Ala.  476;  or  to  "the  agents  and  owners 
of"  a  certain  ship,  Taber  v.  Cannon,  8  Met. 
(Mass.)  456. 

4.  Anonymous,  12  Mod.  447  ;  Mountstephen 
v.  Brooke,  1  B.  &  Aid.  224. 

5.  Shuttleworth  v.  Stephens,  1  Campb.  407; 
Reg.  v.  Smith,  2  Moo.  C.  C.  295. 


So  where  "  at"  is  inserted  in  very  small 
characters,  with  a  fraudulent  purpose.  Allan 
v.  Mawson,  4  Campb.  115. 

In  an  indictment  for  forgery  such  an  instru- 
ment cannot  be  described  as  a  promissory  note. 
Rex  v.  Hunter,  R.  &  R.  C.  C.  511. 

6.  McCullough  v.  Wainright,  14  Pa.  St.  171 ; 
Jackson  v.  Sill,  n  Johns.  (N.  Y.)  201,  6  Am. 
Dec.  363 ;  Cork  v.  Bacon,  45  Wis.  192,  30  Am. 
Rep.  712. 

7.  Payee  must  be  Pointed  Out — England. 
Storm  v.  Stirling,  3  El.  &  Bl.  832,  77  E.  C.  L. 
832,  sub  nom.  Cowie  v.  Stirling,  6  El.  &  Bl. 
333,  88  E.  C.  L.  333 ;  Rex  v.  Randall,  R.  &  R. 
C.  C.  195. 

Canada. — Mutual  Safety  Ins.  Co.  v.  Porter, 
7  New  Bruns.  230. 

Alabama. — Prewitt  v.  Chapman,  6  Ala.  86; 
Blackman  v.  Lehman,  63  Ala.  547,  35  Am. 
Rep.  57. 

Georgia. — Moody  v.  Threlkeld,  13  Ga.  55. 

Illinois. — Smith  v.  Bridges,  1  111.  18;  Mayo 
v.  Chenoweth,  1  111.  200;  Adams  v.  King,  16 
111.  169,  61  Am.  Dec.  64. 

Indiana. — Greenhow  v.  Boyle,  7  Blackf. 
(Ind.)  56. 

Iowa. — Smith  v.  Marland,  59  Iowa  649; 
Gordon  v.  Anderson,  83  Iowa  224,  32  Am.  St. 
Rep.  302. 

Massachusetts. — Brown  v.  Gilman,  13  Mass. 
158. 

Minnesota . — Mcintosh  v.  Lytle,  26  Minn. 
336,  37  Am.  Rep.  410. 

Mississippi.  —  Matthews  v.  Redwine,  23 
Miss.  233;  Tittle  v.  Thomas,  30  Miss.  122,  64 
Am.  Dec.  154. 

Missouri. — Biskup-y.  Oberle,6Mo.  App.583. 

New  York. — Douglass  v.  Wilkeson,  6  Wend. 
(N.  Y.)  637. 

Tennessee. — Seay  v.  State  Bank,  3  Sneed 
(Tenn.)  558,  67  Am.  Dec.  579. 

Where  a  promissory  note  was  drawn  paya- 
ble to  "  W.  et  al.  or  order,"  it  was  held  that  it 
was  not  a  negotiable  promissory  note,  since 
the  words  "et  al."  showed  that  others  beside 
W.  were  intended  as  payees,  and  it  did  not 
designate  who  those  others  were,  thus  vio- 
lating the  rule  requiring  certainty  as  to  the 
payee  in  negotiable  paper.  Gordon  v.  An- 
derson, 83  Iowa  224,  32  Am.  St.  Rep.  302. 
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referred  to  as  to  be  ascertainable  at  the  time  the  bill  is  accepted  or  the  note 
executed,1  for  it  is  not  sufficient  that  he  will  be  ascertainable  at  the  maturity 
of  the  instrument.2 

Note  to  A  or  B. — A  note  payable  in  the  alternative  to  A  or  B  is  not  a  valid 
promissory  note,  since  the  alternative  provision  gives  it  a  conditional  char- 
acter;3 but  if  there  be  a  community  of  interest  between  the  two  payees,  so  as 


It  has  been  said  that  railroad  coupons  are 
not  rendered  nonnegotiable  by  the  fact  that 
they  are  not  made  payable  to  a  particular  per- 
son. McCoy  v .  Washington  County,  3  Wall 
Jr.  (C.  C.)  381.  Smith  v.  Clark  County,  54  Mo. 
58.  But  compare  Evertson  v.  National  Bank, 
66  N.  Y.  14,  23  Am.  Rep.  9. 

In  Indiana,  it  has  been  held  that  a  note  pay- 
able "  to  the  order  of  "  may  be  recov- 
ered upon,  in  a  suit  brought  thereon  by  a 
person  who  alleges  and  proves  that  it  was 
delivered  to  him  by  the  maker,  and  that  he 
was  then  and  still  is  the  bona  fide  holder.  Rich 
v.  Starbuck,  51  Ind.  87.  See  also  Davega  v. 
Moore,  3  McCord  L.  (S.  Car.)  482. 

An  instrument  payable  "to  order  "is 

payable  "to  order,"  that  is,  "  to  my  order," 
and  is  valid  and  negotiable  as  an  instrument 
payable  to  the  order  of  the  drawer.  Cham- 
berlain v.  Young  (1893),  2  Q.  B,  206. 

Bearer. — "  Bearer  "  is,  of  course,  a  sufficient 
designation  of  the  payee,  and  so  is  any  equiva- 
lent term.  New  v.  Walker,  108  Ind.  365,  58 
Am.  Rep.  40;  Simmons  v.  London  Joint  Stock 
Bank  (1891),  I  Ch.  270;  Craig  v.  Vicksburg, 
31  Miss.  216.  And  see  infra,  Orderly  Parts 
and  Special  Clauses  in  Bills  and  Notes — 
Words  of  Negotiability . 

1.  Payee  must  be  Ascertainable. — Adams  v. 
King,  16  111.  169,  61  Am.  Dec.  64. 

The  maxim  id  cerium  est  quod  err  turn  reddi 
potest  is  applicable  in  such  cases.  Blackman  v. 
Lehman,  63  Ala.  547,  35  Am.  Rep.  57;  Moody 
v.  Threlkeld,  13  Ga.  55. 

And  the  question  in  case  of  a  payee  desig- 
nated by  description  is  not  whether  the  person 
claimed  to  be  the  payee  exactly  fills  the  de- 
scription, but  did  he  receive  the  note  or  bill 
under  the  alleged  style.  Moore  v.  Anderson, 
8  Ind.  18. 

Illustrations.  —  Instruments  designate  the 
payee  with  sufficient  clearness  which  are  pay- 
able to  the  trustees  of  a  particular  church. 
Holmes  v.  Jaques,  L.  R.  I  Q.  B.  376;  Noxon 
v.  Smith,  127  Mass.  485. 

To  the  manager  of  a  particular  bank.  Rob- 
ertson v.  Sheward,  r  M.  &  G.  511,  39  E.C.  L. 
544- 

To  the  Treasurer  General  of   the  Royal 
Treasury  of  Portugal.    Soarcs  v.  Glyn,  8 
B.  24,  55  E.  C.  L.  24. 

To  the  treasurer  of  a  certain  parish.  Buck 
v.  Merrick,  8  Allen  (Mass.)  123. 

"To  the  heirs  of  A.  B.,"  although  A.  B. 
may  be  alive.  Bacon  v.  Fitrh,  1  Root  (Conn.) 
181 ;  I.ockwood  v.  Jesup,  9  Conn.  272 ;  Cox  v. 
Beltzhoovcr,  11  Mo.  142,  47  Am.  Dec.  145. 
See  also  Knijjht  f.  Jones,  21  Mich.  161. 

"  To  the  trustees  acting  under  the  will  of  A." 
Megginson  v.  Harper,  2  Cromp.  &  M.  322. 

"To  the  executors  of  the  late  A."  Hamil- 
ton v.  Aston,  1  C.  &  K.  679,  47  E.  C.  L.  070 
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To  the  administrators  of  A  or  of  the  estate 
of  A.  Adams  v.  King,  16  111.  169,  61  Am. 
Dec.  64;  Moody  v.  Threlkeld,  13  Ga.  55. 

"To  the  steamship  Juda,  and  owners." 
Moore  v.  Anderson,  8  Ind.  18. 

"  To  the  order  of  the  person  who  shall  here- 
after indorse  the  instrument."  U.  S.  v. 
White,  2  Hill  (N.  Y.)  59,  37  Am.  Dec.  374. 

An  instrument  payable  to  "you"  simply  is 
valid.  Curtis  v.  Rickards,  1  M.  &  G.  46,  39 
E.  C.  L.  346;  Kinney  v.  Flynn,  2  R.  I.  319. 

Estate  of  A  as  Payee.— A  bill  or  note  paya- 
ble "  to  the  estate  of  A"  has  been  held  not 
valid  for  uncertainty  as  to  the  payee.  Bowles 
v.  Lambert,  54  111.  237;  Lyon  v.  Marshall,  11 
Barb.  (N.  Y.)  241. 

In  Tittle  v. Thomas,  30  Miss.  122,64  Am. Dec. 
154,  it  is  said  that  the  words  "  estate  of  A"  if 
referringtoa  person  or  persons  leave  it  wholly 
uncertain  whether  they  are  intended  to  apply  to 
personal  representatives,  distributees  or  heirs. 

Other  authorities  hold  that  notes  payable  to 
the  estate  of  A  are  sufficiently  definite  as  to  the 
payee.  McKinney  Darter,  7  Blackf.  (Ind.) 
385,  43  Am.  Dec.  96;  Peltier  -■.  Babillion,  45 
Mich.  384;  Shaw  v.  Smith,  150  Mass.  166. 
See  also  Hendricks  v.  Thornton,  45  Ala.  299. 

In  New  York  it  has  been  held  that  a  note 
payable  to  "the  order  of  the  estate  of  B" 
should  be  regarded,  under  the  New  York  stat- 
ute, as  payable  to  a  fictitious  person,  and  so 
as  equivalent  to  a  note  payable  to  bearer. 
Scott  v.  Parker  (City  Ct.),  5  N.  Y.  Supp.  753; 
Lewisohn  v.  Kent,  87  Hun  (N.  Y.)  257. 

2.  Ascertainable  at  Maturity  Insufficient. — An 
instrument  payable  to  the  "  secretary  for  the 
time  being"  of  a  certain  society  is  not  a  prom- 
issory note,  for  the  words  "for  the  time  being" 
refer  to  the  maturity  of  the  instrument  and 
make  it  a  fioatingpromise.  Storm  v.  Stirling, 
3  El.  &  Bl.  832,  77  E.  C.  L.  832,  sub  nom.  Cowie 
v.  Stirling,  6  El.  &  Bl.  333/88  E.  C.  L.  333. 

So  an  instrument  payable  to  "  the  treasurer 
for  the  time  being"  of  a  certain  institution. 
Yates  v.  Nash,  8  C.  B.  N.  S.  581,  98  E.  C.  L. 
581. 

3.  Payable  to  One  of  Two — Mussel  man  v. 
Oakes,  19  111.  81,  68  Am.  Dec.  583;  Benning- 
ton v.  Dinsmore,  2  (Jill  (Mil.)  v>8;  Osgood 
v.  Pearsons,  4  Gray  (Mass.)  455;  Carpenter  v. 
Farnsworth,  106  Ma*s.  561,  H  Am.  Rep.  360; 
Walrad  v.  Petrle,  4  Wend.  (N.  Y.)  <;7<;;  Reed 
v.  Reed,  it  U.  C.       B.  26. 

In  Blanckenhagen  Blundell,  2  B.  &  Aid. 
417,  Holroyd,  J  ,  said  :  "  I  am  of  the  opinion 
that  this  note  does  not  come  within  the  de- 
scription of  notes  contemplated  by  the  statute 
of  Anne.  Ft  is  in  fact  a  promise  to  pay  to  A  if 
the  maker  doei  not  pay  to  B  and  C.  It  is,  there- 
fore, a  conditional  promise  and  consequently 
not  within  the  statute." 

A  contrary  view  seems  to  be  entertained  as 
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to  identify  the  one  with  the  other,  as  if  A  be  the  agent  of  B,  the  payee  is 
not  uncertain  and  the  note  is  valid.1 

Payee  need  Not  be  Named  as  Such. — It  is  not  necessary  that  the  instrument  should 
formally  name  the  payee  as  such;  it  is  sufficient  if  his  beneficial  relation  as 
promisee  appears  upon  the  instrument.2 

impersonal  Payee. — And  according  to  the  authorities  it  does  not  destroy  the 
validity  of  a  bill  or  note  that  it  is  made  payable  to  an  impersonal  payee,  as 
for  instance,  to  the  order  of  a  certain  number  or  of  bills  payable.  Such 


to  the  validity  of  such  notes  in  Fort  v.  Delee, 
22  La.  Ann.  180.  See  Knight  v.  Jones,  21 
Mich.  161.  And  apparently  follows  from  the 
rule  that  where  the  note  is  payable  to  A  or  B, 
the  "or"  is  equivalent  to  "and,"  which  is 
recognized  in  some  decisions.  Willoughby 
v.  Willoughby,  5  N.  H.  244;  Westgate  v. 
Healy,  4  R.  I.  523;  Quinby  v.  Merritt,  11 
Humph.  (Tenn.)  439. 

Under  these  decisions  both  payees  must 
join  in  bringing  suit  on,  or  in  transferring,  the 
notes,  but  there  are  authorities  to  the  effect 
that  A  or  B  may  sue  alone  on  such  notes. 
Samuels  v.  Evans,  1  McLean  (U.  S.)  473; 
Spaulding  v.  Evans,  2  McLean  (U.  S.)  139; 
Ellis  v.  McLemoor,  1  Bailey  L.  (S.  Car.)  13. 
See  Record  v.  Chisum,  25  Tex.  348. 

Or  Successors. — Where  a  bill  or  note  is  made 
payable  to  a  person  in  some  official  capacity, 
or  to  his  successors  in  office,  the  words  "  or 
his  successors  "  do  not  make  the  note  alterna- 
tive. 

Where  the  payees  were  described  as  A  and 
B,  "stewardesses  for  the  time  being  "  of  a 
certain  society,  "or  their  successors,"  and  the 
society  was  unincorporated,  and  the  payees 
were  not  legally  stewardesses  nor  capable  of 
having  successors  in  office,  the  instrument  was 
held  to  be  payable  to  A  and  B  personally,  and 
the  words  following  their  names  to  be  mere 
description,  so  that  the  obligation  went  to 
their  personal  representatives.  Rex  v.  Box,  6 
Taunt.  325;  Patton  v.  Melville,  21  U.  C.  Q;. 
B.  263.  See  McGregor  v.  Daly,  5  U.  C.  C. 
P.  126. 

Where  the  payee  is  described  as  the  officer 
of  a  corporation,  and  the  instrument  made 
payable  to  him  or  his  successors,  and  the  real 
payee  is  the  corporation,  the  words  "  or  his 
successors "  may  be  treated  as  surplusage, 
Davis  v.  Garr,  6  N.  Y.  124,  55  Am.  Dec.  387; 
or  as  pointing  out  an  agent  to  act  for  the  cor- 
poration in  bringing  suit,  Fisher  v.  Ellis,  3 
Pick.  (Mass.)  322. 

1.  Alternative  Payees — Community  of  Interest. 
—  In  Blanckenhagen  v.  Blundell,  2  B.  &  Aid. 
417,  Bayley,  J.,  said:  "If  there  had  been  any 
community  of  interest  stated  between  the 
payees  so  as  in  any  respect  to  identify  A.  and 
B.,  it  is  possible  that  an  action  might  have 
been  maintained  upon  this  note."  Such  a  case 
was  presented  in  Holmes  v.  Jaques,  L.  R.  1 
Q^B.  376,  where  the  note  sued  on  was  payable 
to  "  the  trustees  of  W.  Chapel,  or  their  treas- 
urer for  the  time  being."  It  was  held  a  valid 
note.  Blackburn,  J.,  said:  "  I  think  the  true 
construction  of  this  instrument  is  that  it  merely 
means:  I  promise  to  pay  to  the  trustees,  or 
their  agent  for  the  time  being  ( the  latter  being 
what  is  implied  by  law),  and  I  give  notice 


that  the  treasurer  is  such  agent.  This  is  carry- 
ing out  the  intimation  of  Bayley,  J.,  in  Blanck- 
enhagen v.  Blundell,  2  B.  &  Aid.  417,  that  if 
there  had  been  any  community  of  interest 
stated  between  the  payees,  so  as  in  any  respect 
to  identify  the  one  with  the  other,  it  is  possible 
that  an  action  might  have  been  maintained  on 
the  note."  The  principle  of  Holmes  v.  Jaques, 
L.  R.  1  B.  376,  is  recognized  in  Atlantic 
Mut.  F.  Ins.  Co.  v.  Young,  38  N.  H.  451,  75 
Am.  Dec.  200,  and  Noxon  v.  Smith,  127  Mass. 
485. 

Note  Payable  to  Husband  or  Wife.  —  In  Young 
v.  Ward,  21  111.  223,  it  was  held  that  the  legal 
effect  of  a  note  payable  to  husband  and  wife 
in  the  alternative  is  that  the  husband  is  payee, 
since  husband  and  wife  are  but  one  person  in 
law.  See  Moodie  v.  Rowatt,  14  U.  C.  Q^B.  273. 

An  Instrument  Payable  to  A  "or  Her  Heirs" 
was  stated  by  Richie,  C.  J.,  in  Doak  v.  Rob- 
inson, 12  New  Bruns.  278,  to  be  a  promissory 
note,  on  the  authority  of  Holmes  v.  Jaques,  L. 
R.  1  Q.  B.  376. 

2.  Payee  Irregularly  but  Sufficiently  Pointed 
Out. — Cummings  *.  Gassett,  19  Vt.  308. 

In  Chadwick  v.  Allen,  1  Stra.  706,  the  in- 
strument was  as  follows  :  "  I  do  acknowledge 
that  Sir  Andrew  Chadwick  has  delivered  me 
all  the  bonds  and  notes  for  which  £400  were 
paid  him  on  account  of  Colonel  Synge,  and 
that  Sir  Andrew  delivered  me  Major  Graham's 
receipt  and  bill  on  me  for  £10,  which  £10  and 
£15  5.?.  balance  due  to  Sir  Andrew,  I  am  still 
indebted  and  do  promise  to  pay."  It  was  held 
that  the  payee  was  sufficiently  indicated. 

In  Green  v.  Davies,  4  B.  &  C.  235,  10  E.  C. 
L.  319,  it  was  held  that  a  definite  payee  was 
pointed  out  in  an  instrument  in  these  words : 
"  received  of  A  100  pounds,  which  I  promise 
to  pay  on  demand." 

In  Cock  v.  Fellows,  1  Johns.  (N.  Y.)  143, 
a  note  in  effect  as  follows  :  "  Due  bearer  a  cer- 
tain sum  which  I  promise  to  pay  A  or  order," 
was  construed.  The  court  said:  "The  word 
'  bearer '  has  reference  to  A  as  the  payee,  and  as 
the  promise  is  expressly  to  pay  to  him  or  order, 
another  person  could  not  maintain  an  action 
on  the  note  without  his  indorsement." 

In  Maze  v.  Heinze,  53  111.  App.  503,  an  in- 
strument in  the  following  words  :  "Received 
of  C.  W.  H.  [here  follows  a  list  of  the  mer- 
chandise received],  for  which  we  agree  to  pay 
$182.65  at  sixty  days  from  date,  value  received, 
[signed]  W.  H.  M.  &  Co.,"  was  held  to  be  a 
valid  promissory  note,  wherein  C.  W.  H.  was 
sufficiently  designated  as  payee.  The  court 
said  that  a  repetition  of  his  name  was  unneces- 
sary, that  he  being  named  as  the  one  from 
whom  the  value  was  received,  the  amount 
named  was  payable  to  him. 
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instruments  will  be  construed  as  payable  to  bearer.1 

Payee  Designated  by  Business  Name. — A  note  may  be  made  payable  to  the  payee 
under  an  adopted  business  name.* 

Note  Payable  to  Two  Jointly. — A  note  payable  to  A  and  B  must  be  sued  upon 
and  transferred  by  them  jointly  unless  in  case  of  a  partnership.3  Such  a  note 
imports  prima  facie  a  joint  and  coequal  interest  in  the  payees,  but  this  pre- 
sumption does  not  preclude  proof  of  the  true  transaction  and  that  the  con- 
sideration moved  from  them  in  unequal  amounts.4 

bb.  Fictitious  Payees. — Bills  or  notes  payable  to  a  fictitious  or  nonexisting 
person,  and  indorsed  in  the  name  of  such  fictitious  payee,  are  considered,  in 
favor  of  an  innocent  holder,5  as  payable  to  bearer,  as  against  drawers,  makers, 
or  acceptors  having  knowledge  of  the  fictitious  character  of  the  payee.6 


1.  Impersonal  Payee. — Willets  v.  Phoenix 
Bank,  2  Duer  (N.  Y.)  121;  Mechanics  Bank 
v.  Straiton,  3  Abb.  App.  Dec.  (N.  Y.)  269. 
See  Ball  v.  Allen,  15  Mass.  433;  Mcintosh  v. 
Lytle,  26  Minn.  336,  37  Am.  Rep.  410. 

So  an  instrument  payable  to  "  Ship  Fortune 
or  bearer."    Grant  v.  Vaughan,  3  Burr.  1526. 

Or  to  "Sapphire  Mill  or  bearer.'"  State  v. 
Cleveland,  6  Nev.  181. 

Or  to  "  Milsaps  College  or  bearer."  Hart 
v.  Taylor,  70  Miss.  655. 

2.  Bryant  v.  Eastman,  7  Cush.  (Mass.)  m  ; 
Med  way  Cotton  Manufactory  v.  Adams,  10 
Mass.  360. 

3.  Note  Payable  to  A  and  B. —  Ryhiner  v. 
Feickert,  92  111.  305,  34  Am.  Rep.  130.  See 
Tisdale  v.  Maxwell,  58  Ala.  40.  See  also  in- 
fra, this  title,  Negotiation  by  Indorsement — 
Who  may  lie  Indorser. 

In  Watson  v.  Evans,  1  H.  &  C.  662,  it  was 
decided  that  an  instrument  as  follows:  "On 
demand  we  jointly  and  severally  promise  to 
pay  to  Messrs.  W.,  S.  &  M.,  or  to  their  order, 
or  the  major  part  of  them,"  etc.,  is  a  note 
upon  which  the  three  payees  may  maintain  an 
action. 

A  note  payable  to  C  and  D  jointly,  was  in- 
dorsed by  C  alone  to  B  and  by  B  to  A.  It  was 
held  that  B  was  liable  as  indorser  and  that  he 
could  not  set  up,  as  a  defense  to  an  action  by 
A,  that  D  had  not  joined  in  the  indorsement. 
Thurgar  v.  Clarke,  2  Kerr  (New  Bruns.)  370. 

4.  Tisdale  v.  Maxwell,  58  Ala.  40. 

8  Who  may  Not  Claim  the  Benefit  of  the  Rule. 
— A  person  discounting  a  bill  payable  to  a 
fictitious  payee  for  the  benefit  of  the  drawers, 
willi  knowledge  of  the  transaction,  cannot  re- 
cover as  against  the  acceptor.  Hunter  v. 
Jeffery,  Peake's  Add.  Cas.  146.  In  this  case 
Lord  Kcnyon  said:  "Though  now  it  is  too 
well  settled  to  be  disputed  that  a  bona  fide 
holder  might  recover  on  such  a  bill  as  on  a 
hill  payable  to  hearer,  yet  a  plaintiff  so  aware 
of  the  fact  cannot  recover." 

English  Bills  of  Exchange  Act. — In  Bank  of 
England  t\  Vagliano  (1H91),  App.  Cas.  154, 
Lord  Herschelf,  in  commenting  upon  section 
7,  subsection  3,  of  the  Hills  of  Exchange  Act, 
which  provides  that  "  where  the  payee  is  a  fic- 
titious or  nonexisting  person,  the  hill  mav  he 
treated  as  payable  to  hearer,"  said  :  "  By  whom 
may  they  he  so  treated  ?  By  n  bona  fide  holder 
for  value  certainly.  *«*  But  I  can  see  nothing 
in  the  words  of  the  enactment  to  confine  their 
application  to  this  case.    It  appears  to  me 


"5 


that  the  natural  answer  to  the  question  which 
I  have  proposed  is  this  :  A  bill  within  the  sub- 
section may  be  treated  as  payable  to  bearer 
by  any  person  whose  rights  or  liabilities  de- 
pend upon  whether  it  be  a  bill  payable  to  or- 
der or  to  bearer.  I,  of  course,  exclude  the 
case  of  one  who  is  a  party  to  or  who  has  no- 
tice of  a  fraud." 

Proof. — It  seems  that  the  plaintiff  need  not 
aver  that  he  is  a  bona  fide  holder.  Farns- 
worth  v.  Drake,  11  Ind.  101. 

6.  Fictitious  Payee  Equivalent  to  Bearer — 
England. — Stone  v.  Freeland,  1  H.  Bl.  316, 
note  a;  Tatlock  v.  Harris,  3  T.  R.  174;  Vere 
v.  Lewis,  3  T.  R.  182;  Minet  v.  Gibson,  3  T. 
R.  481 ;  Gibson  v.  Minet,  1  H.  Bl.  569;  Collis 
v.  Ernett,  1  H.  Bl.  313;  Ex  p.  Royal  Bank  of 
Scotland,  19  Ves.  Jr.  310 ;  Bennett  v.  Farnell,  1 
Campb.  130,  i8oc. 

Indiana. — Farnsworth  v.  Drake,  11  Ind.  101. 

loiva. — Lane  v.  Krekle,  22  Iowa  399. 

Louisiana. — McCall  v.  Corning,  3  La.  Ann. 
409,  48  Am.  Dec.  454. 

Nebraska. — Rogers  v.  Ware,  2  Neb.  29. 

New  Hampshire. —  Foster  v.  Shattuck,  2  N. 
H.  446. 

New  York. — Coggill  v.  American  Exch. 
Bank,  1  N.  Y.  118,  49  Am.  Dec.  310;  Irving 
Nat.  Bank  v.  Alley,  79  N.  Y.  536;  Shipman  v. 
State  Bank,  126  N.Y.  318,  22  Am.  St.  Rep.  821 ; 
Merchants  L.  &  T.  Co.  v.  Bank  of  Metropo- 
lis, 7  Daly  (N.  Y.)  137;  Plets  v.  Johnson,  3 
Hill  (N.  Y.)  112;  Stevens  v.  Strang,  2  Sandf. 
(N.  Y.)  138;  Maniort  v.  Roberts,  4  E.  D. 
Smith  (  N.  Y.)  83  ;  Anderson  v.  Dundee  State 
Bank  (Supreme  Ct.),  20  N.  Y.  Supp.  511. 

Ohio. — Forbes  v.  Espy,  21  Ohio  St.  483; 
Armstrong  v.  Pomeroy  Nat.  Bank,  46  Ohio  St 
512,  15  Am.  St.  Rep.  655. 

Pennsylvania. — 1 1  u titer  v.  Blodget,  2  Yeatcs 
(Pa.)  48b. 

Compare  Wavman  V.  Torrevson,  4  Nev.  124. 

Historical. — In  a  note  to  the  case  of  Bennett 
v.  Farnell,  1  Campb.  130,  Lord  Campbell  says 
that  almost  all  the  modern  cases  upon  this 
question  arose  out  of  the  bankruptcy  of  Live- 
say  Si  Co.  and  Gibson  &  Co.,  who  negotiated 
bills  with  fictitious  names  upon  them  to  the 
amount  of  nearly  a  million  sterling  a  year. 

Instrument  Put  In  Circulation  Unindorsed. —  It 
seems  that  the  rule  applies,  although  the  in- 
strument is  put  In  circulation  without  the  in- 
dorsement of  the  fictitious  payee.  Irving  Nat. 
Bank  v.  Alley,  70  N.  Y.  536. 

Right  to  Indorso  In  the  Fictitious  Name. — And 
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intention  and  Knowledge  Control. — Whether  the  paper  is  to  be  considered  as  hav- 
ing a  fictitious  payee  depends  upon  the  knowledge  or  intention  of  the  party 
against  whom  it  is  attempted  to  assert  the  rule,  and  not  upon  the  actual 
existence  or  nonexistence  of  a  payee  of  the  same  name  as  that  inserted  in  the 
instrument ; 1  so  that  on  the  one  hand  a  real  person  may  be  fictitious,  and  on 
the  other  hand  a  nonexisting  person  may  be  real  within  this  rule.2 


the  person  to  whom  a  bill  or  note,  payable 
to  a  fictitious  payee,  is  given,  may  assume 
such  name  and  indorse  the  instrument,  and  it 
will  be  a  good  indorsement  in  the  hands  of  a 
bona  fide  holder.  Blodgett  v.  Jackson,  40  N. 
II.  21.    See  Chenot  v.  Lefevre,  8  111.  637. 

Fictitious  Person  "or  Bearer." — Where  a  note 
is  payable  to  a  fictitious  person  "or  bearer,"  it 
passes  without  indorsement.  Lane  v.  Krekle, 
22  Iowa  399. 

1.  Test  as  to  Fictitious  Character  of  Payee. — 
Bennett  v.  Farnell,  1  Campb.  130,  180c;  Gib- 
son v.  Hunter,  2  H.  Bl.  187,  288;  Maniort  v. 
Roberts,  4  E.  D.  Smith  (N.  Y.)  S3;  Anderson 
V.  Dundee  State  Bank  (Supreme  Ct.),  20  N. 
Y.  Supp.  511;  Forbes  v.  Espy,  21  Ohio  St. 
474;  Armstrong  v.  Pomeroy  Nat.  Bank,  46 
Ohio  St.  512,  15  Am.  St.  Rep.  655. 

In  Shipman  v.  State  Bank,  126  N.  Y.  318,  22 
Am.  St.  Rep.  821,  a  case  involving  the  sum  of 
two  hundred  and  twenty-three  thousand  dol- 
lars, the  question  is  extensively  examined  in 
the  light  of  all  the  authorities.  The  court, 
under  the  New  York  statute  (1  Rev.  Stat.  768, 
§  5),  which  was  expressly  held  to  be  a  codifica- 
tion of  the  common  law,  reached  a  conclusion 
thus  expressed  by  O'Brien,  J.,  for  the  court : 
"  We  are  of  the  opinion,  upon  examination  of 
the  authorities  cited  by  counsel  on  both  sides, 
that  this  rule  applies  only  to  paper  put  into 
circulation  by  the  maker  with  knowledge  that 
the  name  of  the  payee  does  not  represent  a  real 
person.  The  maker's  intention  is  the  control- 
ling consideration  which  determines  the  char- 
acter of  such  paper.  It  cannot  be  treated  as 
payable  to  bearer  unless  the  maker  knows  the 
payee  to  be  fictitious  and  actually  intends  to 
make  the  paper  payable  to  a  fictitious  person." 

The  same  question  was  presented  to  the  Eng- 
lish courts  in  the  case  of  Vagliano  v.  Bank  of 
England,  and  was  exhaustively  discussed  in 
the  Queen's  Bench  Division  (22  B.  Di  v.  103), 
the  Court  of  Appeal  (23  B.  Div.  243),  and 
the  House  of  Lords  ([1891],  App.  Cas.  107). 
Section  7,  subsection  3,  of  the  English  Bills  of 
Exchange  Act,  enacts  that  where  the  payee  is  a 
fictitious  or  nonexisting  person,  the  bill  may 
be  treated  as  payable  to  bearer.  The  Court 
of  Appeal  regarded  this  as  but  a  codification  of 
the  previous  law,  and  Bowen,  L.  J.,  speaking 
for  the  court,  after  an  elaborate  examination 
of  the  cases,  summarized  that  law  thus : 
"  Down  to  the  date  of  the  passing  of  the  recent 
statute  the  exception  that  bills  drawn  to  the 
order  of  a  fictitious  or  nonexisting  payee 
might  be  treated  as  payable  to  bearer  was  based 
uniformly  upon  the  law  of  estoppel,  and  ap- 
plied only  against  the  parties  who  at  the  time 
they  became  liable  on  the  bill  were  cognizant 
of  the  fictitious  character  or  of  the  nonexist- 
ence of  the  supposed  payee."  (Vagliano  v. 
Bank  of  England,  23       B.  Div.  260.)    In  the 


House  of  Lords  the  judgment  of  the  Court  of 
Appeal  was  reversed  upon  a  consideration  of 
the  above  provision  of  the  Bills  of  Exchange 
Act,  which  was  not  regarded  as  controlled  by 
the  state  of  the  law  at  the  time  of  its  enactment, 
but  it  is  assumed  in  all  the  opinions  delivered 
in  the  House  of  Lords  that  the  view  of  the 
common  law,  pronounced  by  the  Court  of  Ap- 
peal, is  correct.  (Bank  of  England  v.  Vagli- 
ano (1891),  App.  107.) 

Evidence. — Where  A  draws  a  bill  payable 
to  a  fictitious  payee  on  B,  which  B  accepts, 
in  an  action  by  an  innocent  holder  against  B 
as  acceptor,  in  order  to  prove  that  B  is  privy 
to  the  fact  that  the  bill  was  drawn  upon  a  fic- 
titious payee,  evidence  is  admissible  of  irreg- 
ular and  suspicious  transactions  and  circum- 
stances relating  to  other  bills  drawn  by  A  on 
B,  payable  to  fictitious  payees  and  accepted 
by  B,  though  none  of  these  transactions  have 
any  relation  with  the  bill  in  question,  or  prove 
that  B  accepted  any  such  bills  with  knowl- 
edge.   Gibson  v.  Hunter,  2  H.  Bl.  288. 

2.  Name  of  Real  Person  Inserted  by  Pretense. 
— If  a  bill  be  drawn  payable  to  some  person 
not  having  any  interest  in  the  transaction,  and 
not  intended  to  become  a  party  thereto, 
whether  such  a  person  is  or  is  not  known  to 
exist,  the  payee  may  be  deemed  fictitious. 
Foster  v.  Shattuck,  2  N.  H.  446.  See  Rogers 
v.  Ware,  2  Neb.  29. 

It  should  be  noted  that  in  Foster  v.  Shat- 
tuck, 2  N.  H.  446,  it  was  expressly  found  by 
the  jury,  that  the  name  of  Foster,  a  real  per- 
son, was  used  as  payee  without  intending  any 
particular  person  as  payee,  and  the  court  in 
the  opinion  delivered  lays  stress  upon  the  fact 
that  the  note  was  "  founded  on  full  and  fair 
consideration,"  and  that  the  construction 
given  to  the  instrument  injured  nobody. 

The  true  meaning  of  "  fictitious  "  in  this 
connection  was  examined  in  Vagliano -'.  Bank 
of  England,  22  B.  Div.  107,  23  B.  Div. 
243  (1891),  App.  107. 

In  Vagliano  v.  Bank  of  England,  23  B. 
Div.  243,  the  Court  of  Appeal,  by  Bowen,  L. 
J.,  said:  "The  principle  that  lies  at  the  root 
of  the  exception  is  that  a  reasonable  effect 
must  be  given  in  favor  of  bona  fide  holders  to 
the  act  of  acceptance,  and  that  where  it  ap- 
pears that,  although  there  was  a  named  payee, 
he  was  so  completely  fictitious  or  nonexisting 
that  the  acceptor  could  not  have  intended  to 
restrict  payment  to  such  payee  or  to  his  order, 
the  acceptor,  who  must  be  taken  to  have  in- 
tended that  his  acceptance  should  have  some 
commercial  validity,  was  estopped  from  sav- 
ing that  the  bill  was  not  a  bill  payable  "to 
bearer."  But  the  Court  of  Appeal  held  that 
where  the  payee  was  in  fact  a  real  person, 
known  to  the  acceptors  by  business  dealings, 
he  could  not  be  considered  as  fictitious  as  to 
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Estoppel  in  Favor  of  Bona  Fide  Holder. — There  are  cases  to  the  effect  that  the 
drawer  or  acceptor  cannot  set  up  his  ignorance  of  the  fictitious  character  of 
the  payee  as  against  a  bona  fide  holder  for  value.1 

cc.  Presumptions — Parol  Evidence — Two  Payees  of  Same  Name. — Where  there  are 
two  persons,  father  and  son,  of  the  same  name,  a  note  payable  to  such  name  is 
prima  facie  payable  to  the  father,  but  this  presumption  may  be  rebutted.2 
In  general,  parol  evidence  is  admissible  to  show  which  of  two  individuals  of 
the  same  name  is  intended  as  payee.3 

Parol  Evidence  to  Ascertain  Payee. — Parol  evidence  is  also  admissible  to  explain 


the  acceptors,  although  the  forger  who  drew 
and  presented  the  bills  to  them  never  had  any 
intention  that  such  payee  should  become  a 
party  to  the  transaction.  Upon  this  point  the 
House  of  Lords  reversed  the  decision  of  the 
Court  of  Appeal,  and  held,  in  the  language  of 
Lord  Herschell :  "  That  whenever  the  name 
inserted  as  that  of  the  payee  is  so  inserted  by 
way  of  pretense  merely,  without  any  intention 
that  payment  shall  only  be  made  in  conformity 
therewith,  the  payee  is  a  fictitious  person 
within  the  meaning  of  the  statute,  whether 
the  name  be  that  of  an  existing  person  or  of 
one  who  has  no  existence;  and  that  the  bill 
may  in  each  case  be  treated  by  a  lawful  holder 
as  payable  to  bearer."  (Bank  of  England  v. 
Vagliano  (1891),  App.  153.) 

Where  Maker  Intends  a  Real  Person. — In  Arm- 
strong v.  Pomeroy  Nat.  Bank,  46  Ohio  St. 
520,  rs  Am.  St.  Rep.  655,  Minshall,  C.  J.,  for 
the  court,  said  :  "  The  fact  that  the  check  was 
made  payable  to  a  person  that  had  no  exist- 
ence, does  not  alter  the  rights  of  the  plaintiff 
as  against  the  bank,  for  she  supposed  that 
Brown  was  a  real  person,  and  intended  that 
the  payment  should  be  made  to  such  person." 
To  the  same  effect  is  Shipman  v.  State  Bank, 
126  N.  Y.  318,  22  Am.  St.  Rep.  821. 

But  it  has  been  held  that  if  the  bill  be  drawn 
payable  to  some  person  known  at  the  time  to 
exist,  and  present  to  the  mind  of  the  drawer 
when  he  made  it  as  the  party  to  whose  order 
it  was  to  be  paid,  the  genuine  indorsement  of 
such  bill  is  necessary  in  order  to  a  recovery 
thereon  by  the  indorsee  even  if  such  person 
may  have  no  interest  in  it,  and  the  drawer 
knew  that  fact.  See  also  Kohn  v.  Watkins, 
26  Kan.  691,  40  Am.  Rep.  336;  Foster  v.  Shat- 
tuck,  2  N.  H.  446;  Rogers  v.  Ware,  2  Neb. 
29;  Holies  v.  Stearns,  11  Cush.  (Mass.)  320; 
Rowe  v.  Putnam,  131  Mass.  281;  Graham  v. 
Nova  Scotia  Bank,  12  Nova  Scotia  251. 

Impersonal  Payees. — In  New  York  it  has 
been  held  that  a  note  payable  to  the  "estate 
of  A  "  is  payable  to  a  fictitious  payee.  Scott 
v.  Parker  (City  Ct.),5N.  Y.Supp.  753;  Lew- 
isohn  v.  Kent,  87  Ilun(N.  Y.)  257. 

1  Maker  Estopped  to  Deny  Fictitious  Character 
of  Payee. — The  maker  or  the  drawer  has  been 
held  to  be  estopped  from  setting  up  his  igno- 
rance of  the  fictitious  character  of  the  pavee 
against  a  bona  fid*  holder.  Kohn  v.  Watkins, 
26  Kan.  691,  40  Am.  Rep.  336;  Ort  v.  Fowler, 
31  Kan.  47H,  47  Arn.  Rep.  501.  See  Coggill  v. 
American  Exch.  Bank,  x  N.  Y.  117,  49  Am. 
Dec.  310;  Merchant!  L.  &  T.  Co.  v.  Bank  of 
Metropolis,  7  Daly  (N.  Y.)  137. 

I  Ih-  same  opinion  is  expressed  argiiemio  by 


the  court,  Dillon,  J.,  in  Lane  v.  Krekle,  23 
Iowa  399,  but  the  note  in  that  case  was  paya- 
ble to  a  person  named  "or  bearer,"  "a  fact 
which,"  said  the  learned  judge,  "  relieves  the 
case  of  some  difficulties  which  would  arise 
were  it  payable  to  the  person  named  or  order." 

In  Phillips  X'.  Im  Thurn,  L.  R.  1  C.  P.  463, 
the  defendant  accepted  supra  protest,  for  the 
honor  of  the  supposed  drawer,  a  bill  payable 
to  a  fictitious  payee,  and  the  plaintiff  there- 
upon discounted  it ;  the  drawing  was  a  forgery 
as  were  also  the  indorsements  by  which  the  per- 
son, at  whose  request  the  bills  were  accepted, 
made  title.  It  was  held  that  the  defendant, 
having  induced  the  plaintiff  to  part  with  the 
money  upon  the  faith  of  his  acceptance,  was 
estopped  from  denying  its  genuineness,  and, 
semble,  that  the  bill  was  to  be  taken  as  payable 
to  bearer. 

In  Cooper  v.  Meyer,  10  B.  &  C.  468,  21  E. 
C.  L.  116,  it  was  held  that  where  a  bill  is 
drawn  in  the  name  of  a  fictitious  person,  pay- 
able to  the  order  of  the  drawer,  the  acceptor  is 
considered  as  undertaking  to  pay  to  the  order 
of  the  person  who  signs  the  bill.  See  also 
Ashpitel  v.  Bryan,  5  B.  &  S.  723,  117  E.  C.  L. 
723;  Armstrongs.  Pomeroy  Nat.  Bank, 46 Ohio 
St.  512,  15  Am.  St.  Rep.  655. 

Forged  Indorsement.  —  When  the  maker  or 
drawer  forges  the  indorsement  of  the  payee 
and  puts  the  instrument  in  circulation,  he  can. 
not  deny  the  genuineness  of  the  indorsement 
as  against  a  bona  fide  holder  for  value.  Horts- 
man  v.  Henshaw,  11  How.  (U.  S.)  177;  Bur- 
gess v.  Northern  Bank,  4  Bush  (Ky.)  600; 
Meacher  v.  Fort,  3  Hill  L.  (S.  Car.)  227,30 
Am.  Dec.  364;  Beeman  v.  Duck,  11  M.  &  W. 
251.  See  infra,  this  title,  Forgery.  And 
compare  Graham  v.  Nova  Scotia  Bank,  12 
Nova  Scotia  251. 

2.  Father  and  Son  of  Same  Name.  —  Sweeting 
v.  Fowler,  1  Stark.  106,  2  E.  C.  L.  49;  Stcb- 
bing  v.  Spicer,  8  C.  B.  827,  6$  E.  C.  L.  827. 

The  son's  bringing  the  action  and  being  in 
possession  of  the  note  rebuts  the  presump- 
tion. Sweeting  v.  Fowler,  I  Stark.  106,  2  E. 
C.  L.  49. 

Or  the  fact  that  the  note  is  indorsed  by  the 
son.  Stebbing  v.  Spicer,  8  C.  B.  827,  65  E. 
C.  L.  827. 

3.  Hall  v.  Tufts,  18  Pick.  (Mass.)  455.  It 
has  been  held  that  where  a  bill  gets  into  the 
hands  of  a  person  of  the  same  nnme  as  the 
payee,  who  indorses  and  trnnsfers  it,  such  in- 
dorsement ^ives  no  title  to  his  indorsee,  and 
if  the  person  indorsing  it  knew  that  he  wns 
not  the  pavee  intended,  lie  is  guilty  of  forgery. 
Mead  v.  Young,  4  T.  R.  28. 
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the  "you  "  of  an  unaddressed  note,1  or  to  ascertain  the  identity  of  the  true 
payee  of  a  bill  or  note,  where  there  is  a  mistake  in  the  name  of  the  payee,  or 
the  instrument  is  made  payable  to  the  payee  under  an  adopted  name.2 

Mistake  in  Name  of  Payee. — Where  a  suit  is  brought  in  the  name  of  the  party 
to  whom  a  promise  was  actually  made,  a  mistake  in  the  name  of  the  promisee, 
as  described  in  the  promise,  is  no  defense  to  the  promisor.3 

(e)  Instrument  Defective  as  to  Parties — aa.  General  Principles. — As  has  been  seen, 
there  are,  in  general,  three  original  parties  to  a  bill  of  exchange:  the  drawer, 
the  drawee,  and  the  payee ;  and  two  original  parties  to  a  promissory  note  :  the 
maker  and  the  payee.  It  is  not  essential  that  these  different  parties  to  the 
contract  should  be  different  individuals,  for  one  person  may  contract  in  two 
different  characters  upon  the  bill  or  note,  as  where  one  draws  a  bill  or  note 
payable  to  his  own  order.4  The  extreme  case  is  where  a  person  draws  a  bill 
upon  himself  payable  to  his  own  order.    Such  an  instrument  is  not  invalid.5 

Presumption  against  Identity  of  Parties. — Where  the  names  of  two  parties  to  a 


1.  Kinney  v.  Flynn,  2  R.  I.  328.  See  Jen- 
kins v.  Bass,  88  Ky.  397,  21  Am.  St.  Rep.  344. 

On  an  unaddressed  I  O  U,  if  produced  by 
the  plaintiff,  the  presumption  is  that  it  was 
given  to  him  by  the  promisor  and  signor,  but 
this  presumption  maybe  rebutted  by  showing 
that  it  has  been  in  the  hands  of  some  other 
person.  Curtis  v.  Rickards,  1  M.  &  G.  46, 
39  E.  C.  L.  346. 

2.  Chenot  v.  Lefevre,  8  111.  637. 
Mistakes  In  Name. —  Such  mistakes  will  be 

explained  as,  Elizabeth  Willison  for  Elizabeth 
Willis,  Willis  v.  Barrett,  2  Stark.  29,  3  E.  C. 
L.  303;  Formey  for  Formby,  Taylor  v.  Strick- 
land, 37  Ala.  642 ;  John  Harper  for  John 
Hopper,  Jester  v.  Hopper,  13  Ark.  43;  N. 
S.  Bake  for  N.  S.  Baker,  Williams  v.  Baker, 
67  111.  238;  Jonathan  Leaphat  for  Jonathan 
Leaphardt,  Leaphardt  v.  Sloan,  5  Blackf. 
(Ind.)  278;  T.  S.  &  Son  for  J.  S.  &  Co., 
Souther  v.  Wallace,  20  Nova  Scotia  509,  16 
Can.  Sup.  Ct.  717;  W.  R.  &  P.  Resor  for  W. 
&  R.  P.  Resor,  Patterson  v.  Graves,  5  Blackf. 
(Ind.)  593  ;  "  The  Charitable  Association  "  for 
"  Charitable  Association  in  the  Middle  Parish 
in  Granville,"  Charitable  Assoc.  v.  Baldwin, 
1  Met.  (Mass.)  359. 

The  adopted  names  of  individuals  or  corpo- 
rations in  bills  or  notes  may  be  shown.  Bryant 
v.  Eastman,  7  Cush.  (Mass.)  rn;  Medway 
Cotton  Manufactory  v.  Adams,  10  Mass.  360. 
See  New  York  African  Soc.  v.  Varick,  13 
Johns.  (N.  Y.)  38. 

A  corporation  may  show  that  it  is  the  real 
payee  of  a  note  made  to  it  under  the  name 
used  by  it  before  its  incorporation,  or  before 
a  change  of  name.  Cumberland  College  v. 
Ish,  22  Cal.  641 ;  Madison  College  v.  Burke, 
6  Ala.  494. 

But  where  a  note  is  made  payable  to  John 
P.  Reed,  a  real  person  in  esse,  it  cannot  be 
proved  that  it  was  intended  to  be  payable  to 
Joseph  P.  Reed,  another  person  not  the  legal 
representative  of  John,  although  the  note  was 
in  fact  given  to  Joseph  for  a  consideration 
moving  from  him.  Bolles  v.  Stearns,  11  Cush. 
(Mass.)  320.  See  Kohn  v.  Watkins,  26  Kan. 
691,  40  Am.  Rep.  336 ;  Rogers  v.  Ware,  2  Neb. 
29;  Foster  v.  Shattuck,  2  N.  H.  446. 

In  Ncvj  Tork,  a  note  payable  to  E.  S.  & 
Sons,  instead  of  to  E.  S.'s  Sons,  was  consid- 


ered as  payable  to  a  fictitious  person,  and  so 
as  equivalent  to  a  note  payable  to  bearer. 
Stevens  v.  Strang,  2  Sandf.  (N.  Y.)  138. 

Pleading. — But  proof  of  a  mistake  in  the 
name  of  the  payee  will  not  be  admissible  un- 
less it  be  alleged  that  the  instrument  was 
made  payable  to  the  payee  (true  name)  by  the 
name  of  (mistaken  name).  Madison  College 
v.  Burke,  6  Ala.  494;  Chenot  v.  Lefevre,  8 
111.  637. 

And  this,  although  the  name  as  inserted  in 
the  instrument  is  but  a  contraction  for  the 
payee's  real  name,  as  Bart.  Whalen  for  Bar- 
tholomew Whalen.  Rives  v.  Marrs,  25  111.  315. 

3.  Charitable  Assoc.  v.  Baldwin,  1  Met. 
(Mass.)  359. 

i.  Chitty  on  Bills*  24;  Story  on  Bills,  §  35. 
See  the  sections  following. 

5.  Bill  upon  Drawer  Payable  to  His  Own  Order. 
— Randolph  v.  Parish,  9  Port.  (Ala.)  76. 

In  Wildes  v.  Savage,  1  Story  (U.  S.)  22, 
Story,  J.,  said  :  "Where  the  bill  is  negotiable 
and  contains  a  drawer,  a  payee,  and  a  drawee, 
it  is,  in  a  commercial  sense,  a  bill  of  exchange, 
although  one  or  more  of  the  parties  should 
fill  a  double  character.  It  is  of  no  consequence 
in  such  a  case  what  particular  individuals  rep- 
resent the  dramatic  personages.  Bills  of  ex- 
change, so-called,  have  sometimes  been  drawn 
by  the  drawer  upon  himself  payable  to  himself 
or  order,  and  they  have  been  held  valid  after 
indorsement  by  him  to  another  person."  In 
Com.  v .  Butterick,  100  Mass.  12,  such  a  case 
was  before  the  Massachusetts  courts.  The  de- 
fendant was  indicted  for  forging  an  indorse- 
ment upon  "  the  bill  of  exchange"  drawn  by 
himself  upon  himself,  payable  to  his  own  or- 
der. The  defendant  was  found  guilty  and  the 
conviction  was  affirmed  by  the  Supreme  Judi- 
cial Court.  Foster,  J.,  said  :  "  Upon  principle, 
as  well  as  by  the  authorities  cited  by  the  at- 
torney-general, we  entertain  no  doubt  that  an 
order  for  the  payment  of  money,  drawn  by 
one  in  his  own  favor  on  himself,  and  by  him- 
self accepted  and  indorsed,  may  be  treated  as 
a  bill  of  exchange  and  so  described  in  an  in- 
dictment." It  was  suggested  by  the  court 
that  such  an  instrument  might  also  be  treated 
as  a  promissory  note.  Such  is  the  rule  stated 
by  Mr.  Chitty,  Chitty  on  Bills  *24;  and  by 
Judge  Story,  Story  on  Bills,  §35. 
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bill  or  note,  as  they  appear  upon  the  instrument,  are  the  same,  the  presump- 
tion is  that  the  names  are  those  of  different  individuals,  and  their  identity 
must  be  proved.1 

bb.  Drawer  and  Drawee  Same  Person. — Where  one  draws  a  bill  upon  himself 
the  instrument  is  valid.2  But  an  order  from  one's  self  may  be  considered  as 
a  promise,  so  that  the  instrument  is  in  its  nature  ambiguous ;  it  may,  there- 
fore, be  treated  by  the  holder3  as  a  bill  of  exchange,4  in  which  case  it  is 
equivalent  to  an  accepted  bill,5  or  it  may  be  treated  as  a  promissory  note.6  The 
same  principles  apply  to  a  bill  drawn  by  an  agent  upon  his  principal,  or  upon 
another  agent  of  the  same  principal;7  or  by  one  member  of  a  firm  upon  the 
firm;8  or  by  one  officer  of  a  corporation  upon  the  corporation,  or  upon 
another  officer  thereof.9 


1.  Presumption  against  Identity  of  Parties  of 
Same  Name. — Cooper  v.  Poston,  i  Duv.  (Ky.) 
92.  The  court,  in  this  case,  refused  to  as- 
sume the  identity  of  Mary  Cooper,  the  maker, 
and  Mary  Cooper,  the  payee,  of  a  promis- 
sory note.  It  should  be  noted  that  the  courts 
of  Kentucky  refuse  to  recognize  the  validity 
of  a  note  payable  to  the  order  of  the  maker 
even  in  the  hands  of  an  assignee  or  indorsee, 
so  that  the  ruling  above  was  a  ruling  in  favor 
of  the  presumption  of  the  validity  of  the  in- 
strument. 

Mr.  Chitty  declares  it  to  be  the  usual  prac- 
tice to  declare  upon  instruments  of  this  kind 
without  admitting  the  identity  of  the  parties. 
Chitty  on  Bills  * 24. 

2.  Bill  Drawn  by  Drawer  on  Himself. — Magor 
v.  Hammond,  cited  by  Bayley,  J.,  in  Harvey  v. 
Kay,  9  B.  &  C.  356,  17  E.  C.  L.  391 ;  Starke 
v .  Cheeseman,  Carth.  509;  Dehers  v.  Harriot, 
1  Show.  163;  Ex  f.  Parr,  18  Ves.  Jr.  69; 
Robinson  v.  Bland,  2  Burr.  1077;  Roach  v. 
Ostler,  1  M.  &  Rob.  120;  Willans  v.  Ayers, 
L.  R.  3  App.  133  ;  Randolph  v.  Parish,  9  Port. 
(Ala.)  76 ;  Kaskaskia  Bridge  Co.  v.  Shannon,  6 
HI.  15;  Cunningham  v.  Wardwell,  12  Me.  466. 

Bill  WberelnNo  Drawee  Designated. — In  Funk 
v.  Babbitt,  156  111.  408,  it  was  held  that  an  in- 
strument in  form  a  bill  of  exchange,  except 
that  no  drawee  was  designated,  came  within 
the  principles  of  the  text  and  was  to  be  con- 
sidered as  a  bill  drawn  on  the  drawer. 

3.  Where  the  intention  of  the  parties  to 
give  and  receive  such  documents  as  instru- 
ments capable  of  being  negotiated  in  the  mar- 
ket as  bills  of  exchange  is  clear,  not  only 
holders  but  parties  themselves  may  treat  them 
accordingly  as  bills.  Willans  v.  Ayers,  L. 
R-  3  App.  133. 

4  May  be  Treated  as  a  Bill. — Randolph  v. 
Parish,  9  Port.  (Ala.)  76;  Wctumpka,  etc.,  R. 
Co.  v.  Bingham,  5  Ala.  657;  Hazard  v.  Cole, 
1  Idaho  289;  Kaskaskia  Bridge  Co.  v.  Shan- 
non, 6  111.  15;  Burnheisel  v.  Field,  17  Ind. 
609;  Cunningham  v.  Wardwell,  12  Me.  466. 
See  Indiana,  etc.,  R.  Co.  v.  Davis,  20  Ind.  6, 
83  Am.  Dir.  303;  Chicago,  etc.,  R.  Co.  v. 
West,  37  Ind.  211. 

But  some  authorities  hold  that  such  instru- 
ments cannot  be  treated  as  bills  of  exchange 
and  that  they  are  valid  only  as  promissory 
notes.  Fairchild  v.  Ogdensburgh,  etc.,  R. 
Co.,  15  N.  Y.  337,  69  Am.  Dec.  606;  Miller  r\ 
Thomson,  3  M.  &  G.  576,  42  E.  C.  L.  303. 

It  is  held  in  Willans  v.  Ayers,  L.  R.  3  App. 


133,  that  while  such  instruments  are  in  strict- 
ness promissory  notes  rather  than  bills,  yet 
they  may  be  treated  as  bills  when  the  inten- 
tion of  the  parties  is  clear. 

B.  Cunningham  v.  Wardwell,  12  Me.  466; 
Hasey  v.  White  Pigeon  Beet  Sugar  Co.,  I 
Dougl.  (Mich.)  193.  See  Rio  Grande  Exten- 
sion Co.  v.  Coby,  7  Colo.  299. 

6.  May  be  Treated  as  Note.  —  Roach  v.  Ost- 
ler, 1  M.  &  Rob.  120;  Miller  v.  Thomson,  3 
M.  &  G.  576,  42  E.  C.  L.  303;  Willans  v. 
Ayers,  L.  R.  3  App.  133;  Bailey  v.  South 
Western  R.  Bank, 11  Fla.  276;  St.  JamesChurch 
v.  Moore,  1  Ind.  289;  Marion,  etc.,  R.  Co.  v. 
Dillon,  7  Ind.  404;  Marion,  etc.,  R.  Co. 
v.  Hodge,  9  Ind.  163;  Burnheisel  v.  Field,  17 
Ind.  609;  Indiana,  etc.,  R.  Co.  v.  Davis,  20 
Ind.  6,  83  Am.  Dec.  303;  Chicago,  etc.,  R. 
Co.  v.  West,  37  Ind.  211 ;  Manx  Ferry  Gravel 
Road  Co.  v.  Branegan,  40  Ind.  361  ;  Mobley 
v.  Clark,  28  Barb.  (N.  Y.)  390;  Fairchild  v. 
Ogdensburgh,  etc.,  R.  Co.,  15  N.  Y.  337,  69 
Am.  Dec.  606. 

7.  McCormick  v.  Hickey,  24  Mo.  App.  362; 
Hardy  v.  Pilcher,  57  Miss.  18,  34  Am.  Rep. 
432;  Raymond  v.  Mann,  45  Tex.  301. 

8.  Miller  v.  Thomson,  3  M.  &  G.  576,  42  E. 
C.  L.  303;  Lovejoy  v.  Spafford,  93  U.  S.  430; 
Dougal  v.  Cowles,  5  Day  (Conn.)  511;  Wil- 
lans v.  Ayers,  L.  R.  3  App.  133. 

9.  Instrument  Drawn  by  Officer  on  Corpora- 
tion, etc. — Allen  v.  Sea,  etc.,  Assur.  Co.,  9  C. 
B.  574, 67  E.  C.  L.  574  ;  Lyell  v.  Lapeer  County, 
6  McLean  (U.  S.)  446;  Wetumpka,  etc.,  R.  Co. 
v.  Bingham,  5  Ala.  657  ;  Bailey  v.  South  West- 
ern R.  Bank,  11  Fla.  266;  Hazard  v.  Cole,  I 
Idaho  276;  Kaskaskia  Bridge  Co.  v.  Shannon, 
6  111.  15;  Burnheisel  v.  Field,  17  Ind.  609;  In- 
diana, etc.,  R.  Co.  v.  Davis,  20  Ind.  6,  S3  Am. 
Dec.  303;  Chicago,  etc.,  R.  Co.  v.  West,  37 
Ind.  211;  Manx  Ferry  Gravel  Road  Co.  v. 
Branegan,  40  Ind.  361  ;  Fairchild  v.  Ogdens- 
burgh, etc.,  R.  Co.,  15  N.  Y.  337,  69  Am.  Dec. 
606;  Mobley  v.  Clark," 28  Barb.  (N.  Y.)  390. 

A  draft  by  one  officer  of  the  United  States 
upon  another  officer,  payable  out  of  the  moneys 
of  the  United  States,  is  in  effect  a  negotiable 
promissory  note  of  the  United  States.  Mc- 
Cann  t.  Randall,  147  Mass.  91,  9  Am.  St. 
R«  p.  066. 

Such  instruments  drawn  by  one  officer  of  a 
corporation  upon  another  do  not  require  no- 
tice of  presentation  and  of  nonpayment  in  or- 
der  to  hold  the  corporation.  Dennis  v.  Tuble 
Mountain  Water  Co.,  ioCal.  369. 
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cc.  Drawer  or  Maker  and  Payee  Same  Person. — Bills  of  Exchange  are  some- 
times drawn  payable  to  the  order  of  the  drawer.1  Such  instruments  are 
valid  upon  acceptance  and  payable  to  the  drawer  without  indorsement.2  If 
indorsed  by  the  drawer  the  indorsee  becomes  the  real  payee  of  the  instru- 
ment.3 

Promissory  Notes,  in  like  manner,  are  frequently  made  payable  to  the  order  of 
the  maker.  By  the  common  law  such  an  instrument  is  inchoate  and  invalid 
until  it  has  been  indorsed,  but  after  indorsement  by  the  maker  it  becomes  a 
valid  promissory  note  of  which  the  indorsee  is  the  payee  ;*  and,  if  the  in- 
dorsement is  in  blank,  it  is,  in  effect,  a  note  payable  to  the  bearer.5  By 
statute,  in  some  states,  the  law  has  been  changed,  and  notes  payable  to  the 
order  of  the  maker  are  made  equivalent  without  indorsement  to  notes  pay- 
able to  bearer.6 


A  contrary  doctrine  was  formerly  held  in 
In, liana.  See  Marion,  etc.,  R.  Co.  v.  Dillon,  7 
Ind.  404,  and  other  cases  cited  and  overruled 
in  Indiana,  etc.,  R.  Co.  v.  Davis,  20  Ind.  6, 
83  Am.  Dec.  303 ;  Maux  Ferry  Gravel  Road 
Co.  v.  Branegan,  40  Ind.  361.  See  also  We- 
tumpka,  etc.,  R.  Co.  v.  Bingham,  5  Ala.  657. 

1.  See  Buller  v.  Crips,  6  Mod.  29 ;  Chamber- 
lain v.  Young  (1893),  2  Q;,  B.  206. 

In  Wildes  v.  Savage,  1  Story  (  U.  S.  )  22, 
Story,  J.,  says:  "A  bill  drawn  by  a  person, 
pavable  to  his  own  order,  has  always  been 
deemed  to  be  a  bill  of  exchange  in  the  com- 
mercial sense  of  the  phrase." 

2.  Smith  v.  M'Clure,  5  East  476. 
Treated  as  a  Promissory  Note.  —  Such  a  bill 

may,  it  seems,  be  declared  on  as  a  promissory 
note.  Golding  w.Waterhouse,  16  New  Bruns. 
3*3- 

A  bill  by  a  partner  payable  to  his  firm  after 
acceptance  is  a  promissory  note  of  the  accept- 
ors. Capital  City  Ins.  Co.  v.  Quinn,  73  Ala. 
558.  But  if  such  a  bill  has  not  been  accepted, 
indorsement  must  be  averred  and  proved. 
Prevot  v.  Abbott,  5  Taunt.  786. 

3.  Hart  v.  Shorter,  46  Ala.  453.  See  Rice 
v.  Hogan,  8  Dana  (Ky.)  133;  Bailey  v.  South 
Western  R.  Bank,  11  Fla.  266. 

The  indorsee  may  treat  such  an  instrument 
as  a  promissory  note.  Planters'  Bank  v. 
Evans,  36  Tex.  592. 

4.  Indorsed  Note  Payable  to  Maker — Eng- 
land.— Hooper  v.  Williams,  2  Exch.  18; 
Brown  v.  DeWinton,  6  C.  B.  336,  60  E.  C.  L. 
336;  Wood  v.  Mytton,  10  O^.  B.  805,  59  E.  C. 
L.  805;  Absolon  v.  Marks,  11  B.  19,  63  E. 
C.  L.  19. 

United  States. — Moses  v.  Lawrence  County 
Bank,  149  U.  S.  298. 

Alabama. — Lea  v.  Branch  Bank,  8  Port. 
(Ala.)  119. 

Arkansas. — Scull  v.  Edwards,  13  Ark.  24, 
56  Am.  Dec.  294;  German  Bank  v.  De  Shon, 
41  Ark.  331. 

Illinois. — Wilder  v.  DeWolf,  24  111.  190; 
Hall  v.  Burton,  29  111.  321,  81  Am.  Dec.  310; 
Kayser  v.  Hall,  85  111.  511,  28  Am.  Rep.  624. 

Indiana. — Pickering  v.  Cording,  92  Ind. 
306,  47  Am.  Rep.  145 ;  Baldwin  v.  Shuter,  82 
Ind.  560. 

Maine. — Smalley  v.  Wight,  44  Me.  442,  69 
Am.  Dec.  112;  Roberts  v.  Lane,  64  Me.  108, 
18  Am.  Rep.  242;  Bishop  v.  Rowe,  71  Me.  263. 

Massachusetts. — Little  v.  Rogers,  I  Met. 


(Mass.)  108;  Com.  v.  Dallinger,  118  Mass.. 
439;  Dubois  v.  Mason,  127  Mass.  37,  34  Am. 
Rep.  335- 

North  Carolina. — Norfolk  Nat.  Bank  v. 
Griffin,  107  N.  Car.  173,  22  Am.  St.  Rep.  868. 

Ohio. — Warren  First  Nat.  Bank  v.  Fowler,. 
36  Ohio  St.  524. 

Pennsylvania. — Miller  v.  Weeks,  22  Pa. 
St.  89;  Central  Nat.  Bank  v.  Dreydoppel, 
134  Pa.  St.  499,  19  Am.  St.  Rep.  713. 

Compare  Flight  v.  Maclean,  16  M.  &  W. 
51,  disapproved  in  Wood  v.  Mytton,  10 
B.  805,  59  E.  C.  L.  805. 

In  Kentucky  it  was  held  that  a  note  paya- 
ble to  the  order  of  the  maker  possessed  none 
of  the  attributes  of  negotiable  paper.  Muhl- 
ing  v.  Sattler,  3  Mete.  (Ky.)28s,  77  Am.  Dec 
172.  But  by  statute  of  January  24,  1866  (Gen. 
Stat,  of  Ky.,  c.  22,  §  13),  it  was  provided  that 
one  who  makes  a  note  payable  to  himself  may 
become  bound  thereon  to  a  third  person  by 
writing  his  name  on  the  back  of  the  note  and 
delivering  to  such  person.  Pace  v.  Welmend- 
ing,  12  Bush  (Ky.)  141 ;  Jenkins  v.  Bass,  88 
Ky.  397,  21  Am.  St.  Rep.  344. 

In  South  Carolina  there  are  dicta  to  the  ef- 
fect that  a  promise  to  pay  self  "  or  bearer  "  is 
void  at  law,  but  the  decisions  only  support  the 
proposition  that  such  a  promise  is  void  before 
it  has  been  negotiated.  Glenn  v.  Sims,  I 
Rich.  L.  (S.  Car.)  34,  42  Am.  Dec.  405  ;  Devore 
v.  Mundy,  4  Strobh.  L.  (S.  Car.)  15;  Keith  v. 
Keith,  11  Rich.  Eq.  (S.  Car.)  83. 

6.  Same — Indorsement  In  Blank. — Brown  v. 
DeWinton,  6  C.  B.  336,  60  E.  C.  L.  336;  Mas- 
ters v.  Baretto,  8  C.  B.  433,  65  E.  C.  L.  433; 
Bank  of  British  North  America  v.  Barling,  46 
Fed.  Rep.  357  ;  Jones  v.  Shapera,  13  U.  S.  App. 
481;  Bishop  v.  Rowe,  71  Me.  263;  Dubois  v. 
Mason,  127  Mass.  37,  34  Am.  Rep.  335;  Wi- 
nona Bank  v.  Wofford,  71  Miss.  711;  Colum- 
bus Ins.,  etc.,  Co.  v.  First  Nat.  Bank  (Miss. 
1894),  x5  S°-  Rep-  138;  Blackman  v.  Green,  24 
Vt.  17 ;  Ennis  v.  Hastings,  9  New  Bruns.  482 ; 
Burns  v.  Harper,  6  U.  C.  Q±  B.  509.  See  Wal- 
lace v.  Henderson,  7  U.  C.  Q/B.  88;  Nash  v. 
Gibbon,  9  New  Bruns.  479. 

6.  Statutes. — Thus,  in  New  York,  it  is  pro- 
vided that  notes  made  payable  to  the  order  of 
the  maker  or  of  a  fictitious  person  shall,  if  nego- 
tiated by  the  maker,  have  the  same  effect  and 
be  of  the  same  validity,  as  against  the  maker 
and  all  persons  having  knowledge  of  the  facts, 
as  if  made  payable  to  bearer.  1  N.  Y.  Rev.. 
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Note  by  A  to  A  and  B,  or  Vice  Versa. — A  note  by  A  to  himself  and  B,  or  a  joint 
note  by  A  and  B  to  B,  is  invalid.1  But  there  are  decisions  to  the  effect 
that  such  an  instrument  is  a  valid  obligation,2  and  the  principle  does  not 
apply  to  a  joint  and  several  note  of  A  and  B  to  B.3 

Notes  by  a  Firm  to  Partner,  or  Corporation  to  Officer. — A  note  drawn  by  a  partner  in 
favor  of  his  firm,  or  vice  versa,  is,  independently  of  statute,  invalid  at  law,4  in 
the  hands  of  the  firm  or  partner  named  as  payee,  but  when  indorsed  by  such 


Stat.  768,  §  5.  Under  this  statute  notes  pay- 
able to  the  order  of  the  maker  are  valid  with- 
out indorsement.  A  note  is  "  negotiated  by 
the  maker"  when  simply  delivered  by  him. 
Plets  v.  Johnson,  3  Hill  (N.  Y.)  112;  Central 
Bank  v.  Lang,  1  Bosw.  (N.  Y.)  202;  Irving 
Nat.  Bank  v.  Alley,  79  N.  Y.  536. 

This  provision  of  the  New  York  Rev.  Stat, 
has  been  adopted  in  Missouri,  and  other  west- 
ern states.  Mo.  Rev.  Stat.  1889,  §  735 ;  36 
Cent.  L.  J.  172.  In  Missouri,  the  construc- 
tion of  the  New  York  cases  cited,  namely,  that 
indorsement  was  unnecessary,  was  adopted  in 
Lowrie  v.  Zunkel,  49  Mo.  App.  153;  but  in 
St.  Charles  First  Nat.  Bank  v.  Payne,  1 1 1  Mo. 
291,  33  Am.  St.  Rep.  520,  there  are  dicta  of  the 
Supreme  Court  to  the  effect  that  indorsement 
is  necessary. 

Under  section  3102  of  the  Civil  Code  of  Cal- 
ifornia a  negotiable  instrument  made  payable 
to  the  order  of  the  maker,  if  issued  for  valua- 
ble consideration  without  indorsement,  has  the 
same  effect  against  him  as  if  payable  to  the 
bearer.    Main  v.  Hilton,  54  Cal.  110. 

The  New  York  statute  does  not  apply  where 
a  third  person  is  named  as  the  payee  along 
with  the  maker  or  makers.  Plets  v.  Johnson, 
3  Hill  (N.  Y.)  112.  But  aliter  in  California 
if  indorsed  by  such  third  person.  Main  v. 
Hilton,  54  Cal.  110. 

1.  Byles  on  Bills  *7 ;  Moffatt  v.  Van  Mil- 
lengen,  2  B.  &  P.  124,  note  c;  Teague  v.  Hub- 
bard, 8  B.  &  C.  345,  K  E.  C.  L.  234;  Main- 
waring  v.  Newman,  2  B.  &  P.  120. 

2.  Morrison  v.  Stockwell,  9  Dana  (Ky.)  172; 
Quisenberry  v.  Artis,  1  Duv.  (Ky.)  30;  Allin 
v.  Shadburne,  1  Dana  (Ky.)  68,  25  Am.  Dec. 
121  ;  Jenkins  v.  Bass,  88  Ky.  397,  21  Am.  St. 
Rep.  344. 

In  Jenkins  v.  Bass,  88  Ky.  397,  21  Am.  St. 
Rep.  344,  it  was  held  that  in  the  case  of  a  prom- 
issory note  in  these  words,  "We  promise  to 
pay  to  the  order  of  myself,"  extrinsic  evidence 
was  competent  to  show  which  of  two  makers 
was  intended  as  the  payee,  and  it  being  shown 
that,  pursuant  to  the  authority  of  one  of  the 
makers,  the  other  maker  wrote  the  word  "my- 
self" in  a  blank  space  left  for  the  name  of  the 
payee,  with  intent  to  represent  thereby  his 
own  proper  name,  and  afterwards  indorsed  the 
note  to  the  plaintiff  for  value,  it  was  held  that 
the  plaintiff  was  entitled  to  recover  upon  the 
Instrument  against  the  makers. 

In  Warren  First  Nat.  Hank  v.  Fowler,  36 
Ohio  St.  524,  a  promissory  note  containing 
the  words,  "  I  promise  to  pay  to  the  order  of 
myself,"  having  been  signed  by  two  persons, 
and  placed  by  one  of  them  in  the  hands  of  the 
other  to  be  by  him  put  iti  circulation  for  his 
own  benefit)  it  was  held  that  the  latter  might, 
before  the  note  was  due,  by  indorsing  hi* 


name  thereon,  invest  a  bona  fide  holder  for 
value  with  a  complete  title  thereto,  although 
the  name  of  the  other  maker  was  not  so  in- 
dorsed. 

3.  Byles  on  Bills  *7  ;  Smith  v.  Gregory,  75 
Mo.  121. 

Joint  and  Several  Note  of  A  and  B  to  B.  —  In 

Faulkner  v.  Faulkner,  73  Mo.  327,  Sherwood, 
C.  J.,  said:  "The  authorities  for  defendants 
abundantly  show  that  a  party  bound  in  a 
contract  with  others,  whereby  he  becomes 
both  obligor  and  obligee,  cannot  maintain  on 
such  contract  an  action  at  law;  cannot,  in  a 
word,  sue  himself.  This  principle,  however, 
does  not  apply,  even  at  common  law,  except 
where  the  contract  is  joint,  and  not  where  it 
is  (as  are  all  contracts  in  this  state)  both 
joint  and  several.  Thus,  where  an  action  was 
brought  by  A  and  B,  payees  of  a  joint  and 
several  note,  against  C,  one  of  the  makers, 
and  it  was  pleaded  that  the  note  was  made  by 

B,  one  of  the  plaintiffs,  the  defendant,  and  an- 
other, and  upon  argument  the  case  of  Mof- 
fatt v.  Van  Millengen,  2  B.  &  P.  124,  note  r, 
and  other  similar  cases  were  discussed,  the 
plea  was  held  bad.  This  was  upon  the  ground 
that  the  cases  just  cited  were  distinguishable 
from  that  one;  that  the  contract  sued  upon 
was  the  several  contract  of  the  defendant, 
and  the  fact  that  there  was  also,  upon  the 
same  instrument,  a  joint  contract  by  the  three 
makers  was  no  defense  ;  that,  practically,  there 
were  three  promissory  notes  signed  by  three 
different  parties;  and  that  the  note  declared 
on  was  not  that  signed  by  the  plaintiff  Smith, 
but  that  signed  by  the  defendant.  But  it  was 
freely  conceded  there,  that  if  the  note  were 
merely  a  joint  contract,  it  would  not  be  en- 
forceable at  law.  Beccham  v.  Smith,  Fl.  BI. 
&  El.  442,  96  E.  C.  L.  442.  To  the  same  effect 
are  Winter  -•.  White,  1  Brod.  &  B.  ^50,  5  K. 

C.  L.  112;  Bedford  v.  Brutton,  1  Bing.  N. 
Cas.  399,  27  E.  C.  L.  433;  Leake  on  Contracts 
440.  Testing  the  case  at  bar  by  the  rules 
just  announced,  no  question  can  arise  but 
that,  the  note  in  suit  being  the  joint  as  well 
as  several  contract  of  each  and  all  whose 
names  are  signed  thereto,  an  action  is  main- 
tainable in  favor  of  plaintiffs  and  against 
defendants,  even  at  law.  The  cases  in  support 
of  the  foregoing  position,  cases  which  make 
the  distinction  adverted  to  bet  ween  actions  on 
contracts  joint  and  several, and  actions  on  those 
joint  only,  it  seems  are  quite  few  in  number, 
since  those  cited  are  all  that  a  most  diligent 
search  has  been  able  to  discover.  But  no  case, 
save  an  early  one  in  Alabama  (  Ramsey  :•.  John- 
son, M  i  nor  ( A  la. )  418),  has  been  found  denying 
the  correctness  of  the  foregoing  distinction." 

4.  Davis  v.  Merrill,  51  Mich.  480.    See  the 

title  Partnership. 
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firm  or  partner,  it  becomes  valid  and  actionable  in  the  hands  of  an  indorsee.1 
Where  two  firms  have  one  or  more  common  partners,  a  note  by  one  of  the 
firms  in  favor  of  the  other  is  invalid  in  the  hands  of  the  payee,  but  is  valid  in 
the  hands  of  a  transferee.2  A  note  by  a  corporation,  payable  to  one  of  its 
ow  n  officers,  is,  in  effect,  a  note  payable  to  the  order  of  the  maker,  and  is  sub- 
ject to  the  same  rules.3 

,1,1.  Drawee  and  Payee  Same  Person. — An  instrument,  in  the  form  of  a 
bill  of  exchange,  requesting  the  drawee  to  pay  to  his  own  order,  has  been 
held  in  England  not  to  be  a  bill  of  exchange;4  but  a  bill  may  be  made  pay- 
able to  the  order  of  the  drawee  if  he  acts  in  different  capacities  as  drawee 
and  payee.5  The  American  authorities  support  the  validity  of  bills  wherein 
the  drawee  and  payee  are  the  same  person.6 

ee.  Ambiguous  Instruments — Rights  of  Holder. — It  has  been  seen  that  where, 
by  reason  of  one  or  more  of  the  parties  to  a  bill  of  exchange  contracting  in 
a  double  capacity,  there  is  a  defect  of  parties,  giving  the  bill  an  ambiguous 
character,  the  holder  may,  at  his  option,  treat  the  instrument  as  a  promissory 
note.7    This  privilege  is  not  confined  to  the  cases  above  discussed,  but, 


1.  Indorsed  Note  of  Firm  to  Partner — Ala- 
bama.— Hazelhurst  v.  Pope,  2  Stew.  &  P. 
(Ala.)  259;  Smyth  v.  Strader,  9  Port.  (Ala.) 
446;  Capital  City  Ins.  Co.  v.  Quinn,  73  Ala. 
558- 

Connecticut. — Nevins  v.  Townsend,  6  Conn. 
5;  Roberts  v.  Ripley,  14  Conn.  543. 

Illinois. — Kipp  V.  McChesney,  66  111.  460. 

Maine. — Davis  v.  Briggs,  39  Me.  304;  Hap- 
good  v.  Watson,  65  Me.  510;  Woodman  v. 
Boothby,  66  Me.  389. 

Massachusetts. — Thayer  v.  Buffum,  11  Met. 
(Mass.)  398;  Pitcher  v.  Barrows,  17  Pick. 
(Mass.)  361,  28  Am.  Dec.  306;  Richards  v. 
Fisher,  2  Allen  (Mass.)  527 ;  Cutting  v.  Daig- 
neau,  151  Mass.  297. 

Missouri. — Young  v.  Chew,  9  Mo.  App. 
387  ;  Knaus  v.  Givens,  1 10  Mo.  58  (distinguish- 
ing Hill  v.  McPherson,  15  Mo.  204,  55  Am. 
Dec.  142,  and  overruling  Calhoun  v.  Albin,48 
Mo.  304). 

New  Hampshire. — Heywood  v.  Wingate, 
14  N.  H.  73- 

New  York. — Smith  v.  Lusher,  5  Cow.  (N. 
Y.)  688. 

Tennessee. — Woods  v.  Ridley,  11  Humph. 
(Tenn.)  194. 

Vermont. — Norton  v.  Downer,  15  Vt.  569; 
Ormsbee  v.  Kidder,  48  Vt.  361  ;  Walker  v. 
Wait,  50  Vt.  668. 

Where  an  indorsee  of  a  note  from  the  firm 
to  a  partner  is  not  a  bona  fide  holder,  but  the 
mere  formal  representative  of  the  payee,  he 
cannot  bring  suit  at  law  against  the  firm. 
Thompson  v.  Lowe,  111  Ind.  272.  See  Cut- 
ting v.  Daigneau,  151  Mass.  297;  Wintermute 
v.  Torrent,  83  Mich.  555. 

If  transferred  after  maturity,  such  note  is 
subject  to  equities  in  the  hands  of  the  indor- 
see. Carpenter  v.  Greenop,  74  Mich.  664,  16 
Am.  St.  Rep.  662 ;  Sherwood  v.  Barton,  36 
Barb.  (N.  Y.)  284. 

Unless  in  a  jurisdiction  where  the  assignee 
can  sue  in  his  own  name,  the  mere  assignment 
of  a  note,  made  by  a  firm  to  a  partner,  does  not 
give  the  assignee  a  right  of  action.  Davis  v. 
Merrill,  51  Mich.  480. 

In  Kentucky  it  has  been  held  that  a  firm 


note  made  by  M.  &  S.,  copartners  in  business, 
to  M.,  one  of  the  partners,  is  a  valid  note  of  S. 
to  M.,  upon  which  M.  may  maintain  suit 
against  S.,  or  his  personal  representative. 
Morrison  v.  Stockwell,  9  Dana  (Ky.)  172. 

2.  Two  Firms  with  Common  Partner. — Mur- 
dock  v.  Caruthers,  21  Ala.  785.  The  death  of 
the  common  partner  is  in  effect  an  assignment 
to  the  surviving  members  of  the  firm  named  as 
payee,  who  may  maintain  suit  upon  the  note. 
Lacy  v.  LeBruce,  6  Ala.  904. 

When  a  note  by  a  firm  has  been  transferred 
by  the  payee  to  another  firm,  composed  in  part 
of  the  same  members  who  composed  the  firm 
which  made  the  note,  the  instrument  is  inval- 
id while  it  remains  the  property  of  the  firm  to 
which  it  has  been  transferred,  but  when  again 
indorsed  by  the  latter  the  indorsee  may  sue 
upon  it.  Fulton  v.  Williams,  11  Cush.  (Mass.) 
108. 

3.  Lebanon  First  Nat.  Bank  v.  Bachman,  3 
Pa.  Dist.  Rep.  460. 

See  the  analogous  case  of  a  draft  by  a  cor- 
poration upon  one  of  its  officers,  supra,  this 
section,  Drawer  and  Drawee  the  Same  Person. 

4.  Reg.  v.  Bartlett,  2  M.  &  Rob.  362.  Al- 
though not  valid  as  a  bill  of  exchange,  such 
an  instrument,  after  being  accepted  and  in- 
dorsed by  the  payee,  is  doubtless  valid  as  a 
promissory  note.  See  Byles  on  Bills  *94;  and 
supra,  this  section,  Drawer  or  Maker  and 
Payee  Same  Person. 

By  statute  a  different  rule  prevails.  A  bill 
may  be  drawn  payable  to,  or  to  the  order  of, 
the  drawee.  English  Bills  of  Exch.  Act. 
1882,  $  5. 

0.  Holdsworth  v.  Hunter,  10  B.  &  C.  449, 
21  E.  C.  L.  no. 

6.  Wildest.  Savage,  I  Story  (U.  S.)  22; 
Witte  v.  Williams,  8  S.  Car.  290,  28  Am.  Rep. 

294. 

7.  So,  under  certain  conditions  when  a  per- 
son draws  an  instrument  upon  himself  payable 
to  his  own  order ;  or  upon  another  payable  to 
his  own  order;  or  upon  himself  payable  to  the 
order  of  another ;  or,  it  seems,  when  one  draws 
upon  another  payable  to  the  order  of  the 
drawee,  the  holder  may  treat  the  instrument 
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generally,  whenever  a  party  issues  an  instrument  in  terms  so  ambiguous  that  it 
is  doubtful  whether  it  be  a  bill  of  exchange  or  a  promissory  note,  the  holder 
is  allowed,  at  his  option,  to  treat  it  as  either.1  This  rule  proceeds  upon  the 
ground  that  such  an  ambiguity  ought  to  be  construed  favorably  for  the 
holder  against  the  maker  of  the  instrument.2 

instances. — Bills,  defective  for  want  of  a  drawee,  may  be  treated  as  valid 
promissory  notes,3  and  so  instruments  in  the  form  of  promissory  notes  but 
having  an  address  added  as  if  to  a  drawee.4  An  instrument  in  the  form  of  a 
promissory  note,  having  thereon  an  acceptance  in  the  name  of  a  third  person, 
may  be  treated  as  a  promissory  note  of  the  latter.5 

(6)  Absence  of  Seal. — It  is  essential  to  the  negotiable  character  of  a  bill  or 
note  that  it  be  unsealed ; 6  or,  as  it  is  sometimes  expressed,  that  it  be  an 
"  open  "  paper.7  A  bill  8  or  note9  under  seal,  in  the  absence  of  statute,  has 
none  of  the  essential  characteristics  of  negotiable  paper. 


as  either  a  bill  or  a  note.  See  the  preceding 
sections  of  this  title. 

Statute — Fictitious  Drawee  or  Drawee  Incom- 
petent to  Contract. — Where,  in  a  bill,  drawer 
and  drawee  are  the  same  person,  or  where 
the  drawee  is  a  fictitious  person,  or  a  person 
not  having  capacity  to  contract,  the  holder 
may  treat  the  instrument  at  his  option,  either 
as  a  bill  of  exchange  or  as  a  promissory  note. 
English  Bills  of  Exch.  Act  1882,  §  5.  See 
Smith  v.  Bellamy,  2  Stark.  223,  3  E.  C.  L.  386. 

1.  Rights  of  Holder  of  Ambiguous  Instrument. 
— Chitty  on  Bills  *  131 ;  Byles  on  Bills  *  92; 
Story  on  Promissory  Notes,  $  16;  1  Daniel's 
Negotiable  Instruments,  (j  131.  Edis  v.  Burv, 
6  B.  &  C.  433,  13  E.  C.  L.  227;  Lloyd  v.  Oli- 
ver, 18  Q±  B.  471,  83  E.  C.  L.  471 ;  Heise  v. 
Bumpass,  40  Ark.  545;  Com.  v.  Butterick,  100 
Mass.  12;  Golding  v.  Waterhouse,  16  New 
Bruns.  313.  See  Armfield  v.  Allport,  27  L. 
J.  Exch.  42. 

In  Edis  v.  Bury,  6  B.  &  C.  433,  13  E.  C.  L. 
227,  the  instrument  was  as  follows  : 

"Three  months  after  date  I  promise  to  pay 
Mr.  John  Bury,  or  order,  forty-four  pounds 
eleven  shillings  and  five  pence,  value  received. 

"  J.  B.  Grutiierot,  "  John  Bury." 

"  35  Montague  Place, 
"Bedford  Square." 

This  was  accepted  by  Grutherot  and  in- 
dorsed by  Bury.  The  instrument  was  treated 
as  a  promissory  note,  but  three  of  the  four 
judges  held  that  the  holder  might,  at  his  op- 
tion, have  treated  it  as  a  bill  of  exchange. 

Drawee's  Name  Preceded  by  "  At."  —  Where 
the  name  of  the  drawee  in  a  bill  was  pre- 
ceded by  "at,"  Lord  ESUenborough  thought 
that  though  a  bill  of  exchange  it  might  have 
been  treated  as  a  promissory  note.  Shuttle- 
worth  v.  Stephens,  i  Campb.  407.  Sec  Allan 
v.  Mawson,  4  Campb.  115. 

But  in  Rex  v.  Hunter,  R.  &  R.  C.  C.  511, 
the  prisoner  was  indicted  for  forging  such  an 
instrument;  that  is,  a  document  in  the  form 
of  a  t > i  1 1  of  exchange(  "herein  the  drawee's 
name  was  preceded  by  tin-  word  "at."  This 
writing  was  described  in  the  indictment  as  a 
"promissory  note."  After  a  conviction,  five 
of  the  seven  judges,  upon  consideration, 
doubted  whether  the  instrument  was  properly 
called  a  promissory  note,  and  recommended  a 
pardon. 


2.  Per  Holroyd,  J.,  Edis  v.  Bury,  6  B.  &  C. 
433.  13  E.  C.  L.  227. 

3.  Peto  v.  Reynolds,  9  Exch.  410;  Fielder 
v.  Marshall,  9  C".  B.  N.  S.  606,  99  E.  C.  L.  606. 

4.  Edis  v.  Burv,  6  B.  &  C.  433,  13  E.  C.  L. 
227  ;  Lloyd  v.  Oliver,  18  Q.  B.  471,  83  E.  C.  L. 
471;  Block  v.  Bell,  1  M.  &  Rob.  149;  Brazel- 
ton  v.  McMurray,  44  Ala.  323. 

6.  Heise  v.  Bumpass,  40  Ark.  545. 

6.  1  Chitty  on  Bills,  *p.  166 ;  Story  on  Bills, 
%  62;  Story  on  Promissory  Notes,  §  55. 

7.  Daniel's  Negotiable  Instruments,  §  31. 

8.  A  bill  of  exchange  is  destroyed  as  such 
by  a  seal.  Sidle  v.  Anderson,  45  Pa.  St.  464; 
Conine  v.  Junction,  etc.,  R.  Co.,  3  Houst. 
(Del.)  289,  89  Am.  Dec.  230.  But  see  Irwin 
v.  Brown,  2  C ranch  (C.  C.)  314. 

9.  Sealed  Notes  are  not  negotiable.  Hanger 
v.  Dodge,  24  Ark.  205;  Conine  v.  Junction, 
etc.,  R.  Co.,  3  Houst.  (Del.)  289,  89  Am.  Dec. 
230;  Murrell  v.  Jones,  40  Miss.  565 ;  Warren 
v.  Lynch,  5  Johns.  (N.  Y.)  239;  Osborn  v. 
Kistler,  35  Ohio  St.  99;  Osborne  v.  Hubbard, 
20  Oregon  318.  See  Wilson  v.  Gates,  16  U. 
C.  O^.  B.  278. 

But,  independent  of  any  statute,  it  has  been 
held  in  Georgia  that  such  notes  are  negotia- 
ble by  the  custom  of  merchants.  Porter  v. 
McCollum,  15  Ga.  528. 

The  holder  of  a  sealed  note  payable  to 
bearer  cannot  sue  in  his  own  name.  Howell 
V.  Ilallett,  Minor  (Ala.)  102;  Sayre  v.  Lucas, 

2  Stew.  (Ala.)  259,  20  Am.  Dec.  33. 

Nor  the  indorsee  of  such  a  note  payable  to 
A.  or  order.  Clark  v.  Farmers'  Woolen  Mfg. 
Co.,  15  Wend.  (N.  Y.)  256. 

Such  notes  cannot  be  declared  upon  as 
promissory  notes,  January  v.  Goodman, 1  Dall. 
(Pa.)  208;  Higgins  v.  Bogan,  4  Harr.  (Del.) 
330;  Lewis  v.  Wilson,  5  Blackf.  (Ind.)  370; 
Brown  v.  Lockhart,  1  Mo.  401);  Benoist  v. 
Carondelet,  8  Mo.  250;  nor  given  in  evi- 
dence under  a  complaint  for  a  promissory 
note,  McCrummen  v.  Campbell,  82  Ala.  566; 
Reed  7\  Scott,  30  Ala.  640;  Heifer  T'.  Alden, 

3  Minn.  332. 

They  are  subject  to  the  equities  of  the  maker 
against  the  payee.  Muse  v.  Dant/.ler,  85  Ala. 
359;  Brown  v.  Jordhal,  32  Minn.  135,  50  Am. 
Rep.  560. 

Indorsees  of  such  notes  are  not  liable  to  the 
holders,  Parker  V.  Kennedy,  1  Bay  (S.  Car.) 
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Corporation  Paper. — This  rule  has  been  held  equally  applicable  to  instruments 
negotiable  in  form,  issued  by  corporations  under  their  corporate  seals,1  but 
the  better  doctrine  seems  to  be  that  the  presence  of  a  seal  does  not  per  se 
render  such  paper  nonnegotiable.  The  corporation  seal  may  be  nothing 
more  than  the  corporation  signature,  and  in  such  a  case  its  presence  will  not 

ct  the  negotiability  of  the  instrument.2  If,  on  the  other  hand,  a  seal 
be  duly  affixed  with  the  purpose  of  creating  a  specialty,  the  instrument 
will  be  rendered  nonnegotiable.3  The  whole  law  in  relation  to  seals  has 
been  much  modified  by  statute.4 

(7)  Not  Coupled  with  Collateral  Agreements — (a)  General  Principles. — An  order 
or  promise  in  a  bill  or  note  must  not  be  coupled  with  a  merely  collateral 
provision  to  do  something  else,5  or  with  other  independent  or  nonnegotiable 


398;  Parks  v.  Duke,  2  McCord  L.  (S.  Car.) 
380;  nor  can  the  indorser  and  maker  be  joined 
as  defendants,  Mann  v.  Sutton,  4  Rand.  (Va.) 
253;  Laidley  v.  Bright,  17  W.  Va.  779. 

Such  a  note  is  not  entitled  to  days  of  grace, 
Skidmore  v.  Little,  4  Tex.  301 ;  and  it  is  sub- 
ject to  the  statute  of  limitations  for  bonds  and 
specialties,  Rawson  v.  Davidson,  49  Mich.  607. 

A  stranger  to  the  contract  who  signs  his 
name  upon  the  back  of  such  an  instrument 
without  consideration  is  not  liable  as  maker. 
Tucker  v.  English,  2  Spears  L.  (S.  Car.)  673; 
Cockrell  v.  Milling,  1  Strobh.  L.  (S.  Car.)  444; 
Culbertson  v.  Smith,  52  Md.  628,  36  Am.  Rep. 
384.  Compare  Osborne  v. Hubbard,  2oOregon 
318.  But  one  who  is  a  party  to  the  original 
contract  becomes  liable  as  maker  by  so  signing. 
Cockrell  v.  Milling,  1  Strobh.  L.  (S.Car.)444. 

Seal  Attached  by  Trick. — Where  the  letters 
"L.  S."  are  obscurely  woven  into  the  scroll 
work  border  of  a  promissory  note,  with  mani- 
fest intent  to  deceive  the  unwary,  these  letters 
do  not  constitute  a  seal,  nor  affect  the  negoti- 
ability of  the  paper.  Bancroft  v.  Haines,  2  Pa. 
Dist.  Rep.  373. 

1.  Clarke  v.  Janesville,  1  Biss.  (U.  S.)  98; 
Coe  v .  Cayuga  Lake  R.  Co.,  8  Fed.  Rep.  537 ; 
Conine  v.  Junction,  etc.,  R.Co.,  3  H oust. (Del.) 
289,  89  Am.  Dec.  230;  Clark  v.  Farmers' 
Woolen  Mfg.  Co.,  15  Wend.  (N.  Y.)  256; 
Frevall  v.  Fitch,  5  Whart.  (Pa.)  325,  34  Am. 
Dec.  558;  Hopkins  v.  Cumberland  Valley  R. 
Co.,  3  W.  &  S.  (Pa.)  410. 

But  a  corporation  may  indorse  a  note  by  its 
seal,  and  the  negotiability  of  the  instrument  is 
not  affected.    Rand  v.  Dovey,  83  Pa.  St.  280. 

2.  Modern  Doctrine— Corporate  Paper. — In  re 
General  Estates  Co.,  L.  R.  3  Ch.  758;  Weeks 
v.  Esler,  68  Hun  (N.  Y.)  518,  143  N.  Y.  374; 
Chase  Nat.  Bank  v.  Faurot,  72  Hun  (N.  Y.) 
373;  Mason  v.  Frick,  105  Pa.  St.  162,  51  Am. 
Rep.  191;  Stevens  v.  Philadelphia  Ball-Club, 
142  Pa.  St.  52 ;  Mackay  v.  Saint  Mary's 
Church,  15  R.  I.  121,  2  Am.  St.  Rep.  881  ;  Cen- 
tral Nat.  Bank  v.  Charlotte,  etc.,  R.  Co.,  5  S. 
Car.  156,  22  Am.  Rep.  12. 

The  seal  of  a  corporation  so  attached  is  pre- 
sumptive evidence  merely  of  its  assent  to  be 
bound  by  the  contract.  Central  Nat.  Bank 
v.  Charlotte,  etc.,  R.  Co.,  5  S.  Car.  156,  22 
Am.  Rep.  12. 

If  the  note  contains  no  words  indicating  an 
intention  to  execute  an  instrument  under  seal, 
it  must  be  shown  that  the  seal  is  the  seal  of 
the  corporation  and  that  the  parties  intended 


the  instrument  to  be  a  specialty  and  not  nego- 
tiable. Weeks  v.  Esler,  68  Hun  (N.  Y.)  518, 
143  N.  Y.  374;  Chase  Nat.  Bank  v.  Faurot,  72 
Hun  (N.  Y.)  373. 

Where  the  instrument  contained  no  men- 
tion of  the  seal  it  has  been  regarded  as  mere 
surplusage.  Mackay  v.  Saint  Mary's  Church, 
15  R.  I.  iai,  2  Am.  St.  Rep.  881. 

As  to  the  negotiability  of  other  forms  of 
corporation  paper,  see  the  titles  Coupons; 
Corporations  ;  Municipal  Securities  ; 
Railroad  Securities. 

3.  Weeks  v.  Esler,  68  Hun  (N.  Y.)  518; 
Chase  Nat.  Bank  v.  Faurot,  72  Hun  (N.  Y.) 
373;  Mason  v.  Frick,  105  Pa.  St.  162,  51  Am. 
Rep.  191. 

4.  See  the  title  Seals. 

5.  Instruments  Encumbered  with  Collateral 
Stipulations. — Davies  v.  Wilkinson,  10  Ad.  & 
El.  98,  37  E.  C.  L.  58 ;  South  Bend  Iron  Works 
v.  Paddock,  37  Kan.  510;  Marcum  v.  Here- 
ford, 8  Dana  (Ky.)  1 ;  Hegeler  v.  Comstock, 
1  S.  Dak.  138.  But  compare  State  Bank  v. 
Williams,  21  La.  Ann.  121. 

In  Martin  v.  Chauntry,  2  Stra.  1271,  a  note 
to  pay  money  and  deliver  up  horses  and  a 
wharf  was  held  not  to  be  within  the  statute. 
In  Follett  v.  Moore,  4  Exch.  416,  Parke,  B., 
said  :  "  The  case  of  Martin  v.  Chauntry,  2  Stra. 
1271,  shows  that  a  promise  to  pay  money  and 
do  any  other  thing  is  not  a  promissory  note. 
To  constitute  a  promissory  note  the  promise 
must  be  to  pay  a  sum  certain  and  nothing 
else." 

In  Cook  v.  Satterlee,  6  Cow.  (N.  Y.)  108,  16 
Am.  Dec.  432,  an  instrument  by  which  A  di- 
rects B  to  pay  C  a  sum  certain,  and  to  take 
up  a  note  of  A,  is  held  not  a  bill  of  exchange, 
even  though  accepted  by  B. 

In  Bunker  v.  Athearn,  35  Me.  364,  a  promise 
to  pay  a  sum  certain  for  B.,  and  have  the 
same  indorsed  on  a  certain  note  given  by  B. 
to  H.,  was  held  not  a  negotiable  instrument, 
because  it  provided  for  two  distinct  things, 
and  because  the  promise  might  be  satisfied  by 
procuring  the  indorsement  without  payment. 

A  note  promising  to  pay  a  sum  certain  for 
the  hire  of  slaves  and  containing  other  stipula- 
tions, such  as  to  furnish  clothing,  pay  taxes,  not 
to  pay  physicians'  bills,  etc.,  is  not  negotiable. 
Boyd  v.  Rumsey,  5  J.  J.  Marsh.  (Ky.)  42; 
Knight  v.  Wilmington,  etc.,  R.  Co.,  1  Jones  L. 
(N.  Car.)  357;  Wallace  v.  Dyson,  1  Spears  L. 
(S.  Car.)  127;  Barnes  v.  Gorman,  9  Rich. 
L.  (S.  Car.)  297. 
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stipulations  between  the  parties.1 

Such  a  Multiplication  of  Independent  Provisions  takes  away  from  the  instrument  the 
simplicity  and  unity  which  must  characterize  negotiable  paper,  and  the  writ- 
ing, although  it  contains  a  certain  promise  to  pay  money,  becomes  a  mere 
simple  nonnegotiable  contract.2 


But  in  other  states  such  a  note  has  been  held 
negotiable,  while  the  nonnegotiable  provision 
is  held  to  become  invalid  upon  the  transfer  of 
the  note.  Winston  v.  Metcalf,  7  Ala.  837; 
Gaines  v.  Shelton,  47  Ala.  413  ;  Baxter  v.  Stew- 
art, 4  Sneed  (Tenn.)  213. 

Retaining  the  Instrument  Paid  as  Voucher. — 
An  order  requiring  the  instrument  paid  to  be 
retained  as  a  voucher,  stipulates  for  no  inde- 
pendent act  besides  payment.  Thus,  an  order 
written  at  the  bottom  of  a  promissory  note 
"  to  pay  the  above  and  hold  it  against  me  in 
our  settlement,"  is  a  good  bill  of  exchange. 
Leonard  v.  Mason,  I  Wend.  (N.  Y.)  522. 
"  Retaining  the  note  as  a  voucher,"  said  Sav- 
age, C.  J.,  "  is  no  more  the  performance  of  an- 
other act  beside  the  payment  of  the  money, 
than  the  retaining  the  order  itself  for  the  same 
purpose." 

1.  Note  Given  as  Set  off. — So  a  promissory 
note  expressed  to  be  given  as  a  set-off  to  cer- 
tain demands.  Davies  v.  Wilkinson,  10  Ad. 
&  El.  98,  37  E.  C.  L.  58. 

In  Clark  v.  Percival,  2  B.  &  Ad.  660,  22  E. 
C.  L.  159,  the  instrument  was  in  the  following 
form  :  "  On  demand  we  promise  to  pay  C.  or 
order  twelve  hundred  pounds  for  value  re- 
ceived, this  being  intended  to  stand  against 
me  as  a  set-off  for  that  sum  left  me  in  my 
father's  will  above  my  sister  Ann's  share." 
C,  the  payee  in  this  instrument,  was  the  father 
of  the  maker.  Taunton,  J.,  said:  "  The  note 
was  not  intended  to  confer  on  the  father  a 
right  of  action,  but  to  give  his  executors  an 
opportunity  of  setting  off  the  sum  of  twelve 
hundred  pounds  if  that  amount  should  be 
claimed  on  behalf  of  [the  drawer].  It  clearly, 
therefore,  was  not  a  note  payable  at  all  events." 

Other  Illustrations. —  An  order  for  certain 
goods  with  an  agreement  to  pay  therefor  at 
a  certain  date,  and  a  provision  that  the  goods 
are  to  remain  the  property  of  the  vendors  un- 
til payment,  is  not  a  promissory  note  but  a 
mere  order  for  the  goods.  Morris  v.  Lynde, 
73  Me.  88. 

An  instrument  as  follows:  "I  promise  E.  or 
order  twenty-five  dollars  in  one  year  from 
dale  for  the  rent  of  five  rooms,  and  the  said  E. 
is  to  build  a  barnyard  fence,  and  the  said  T.  is 
to  have  all  the  land  back  of  the  house,  (signed) 
T.,"  is  not  a  negotiable  promissory  note. 
Fletcher  V,  Thompson,  55  N.  H.  308. 

But  in  Beardslee  v.  Morton,  3  Mich.  560,  it 
was  held  that  a  note  given  for  the  price  of  a 
boning  mill  did  not  become  a  simple  con- 
tract I iv  a  provision  that  the  payee  warranted 
the  mill  |u  In-  good  and  to  do  a  good  business, 
and  that  the  maker  of  the  note  might  return 
it  at  a  certain  time  in  exchange  for  another 
mill  if  it  did  not  answer  the  warranty. 

Where  an  ordinary  promissory  note  con- 
tained the  words,  "for  premium  for  insur- 
ance policy  No.  2193  in  said  company  ;  and  it  is 
further  agreed  that  if  this  note  be  not  paid  at 

"5 


maturity,  the  whole  amount  of  premium  on 
said  policy  shall  be  considered  as  earned,  and 
the  policy  be  null  and  void  so  long  as  this  note 
remains  overdue  and  unpaid,"  it  was  held 
that  this  provision,  since  it  did  not  affect  the 
certainty  of  payment  or  change  the  maker's 
liability,  did  not  render  the  instrument  non- 
negotiable.  Kirk  v.  Dodge  County  Mut.  Ins. 
Co.,  39  Wis.  138,  20  Am.  Rep.  39. 

2.  Reasons  Why  Such  Provisions  Destroy  Nego- 
tiability.— An  instrument  promising  the  pay- 
ment of  a  certain  sum  contained  stipulations 
as  follows  :  "It  is  hereby  agreed  by  and  be- 
tween the  maker  [of  this  note]  and  A.  &  Co., 
that  the  Buckeye  mower  and  reaper  No.  —  (for 
the  use  of  which  to  the  maturity  hereof  this 
note  is  given)  is  now  and  shall  remain  the  prop- 
erty of  A.  &  Co.;  and  in  default  of  payment 
hereof,  said  machine  shall  be  returned  to  A.  & 
Co.,  their  agent  or  attorney.  For  the  purpose 
of  obtaining  credit,  I,  J.  S.,  certify  that  I  own  in 
my  own  eighty  acres  of  land,  etc.,  the  whole 
worth  $1,500,  and  that  it  is  unencumbered,  ex- 
cept to  the  amount  of  %  ;  I  also  own  $500 

worth  of  personal  property  over  all  indebted- 
ness and  legal  exemptions,  and  there  are  no 
judgments  against  me.    [Signed]  J.  S."  It 
was  held  not  a  negotiable  promissory  note. 
Killam  v.  Schoeps,  26  Kan.  31,0,  40  Am.  Rep. 
313.    Brewer,  J.,  said  :  "The  contract  stated 
in  this  instrument  is  not  simply  a  promise 
to  pay  money,  but  a  stipulation  concerning 
the  title  to  property  and  a  promise  in  reference 
to  the  future  disposition  of  such  property.  It 
is  essential  to  the  negotiability  of  paper  that 
there  is  in  it  but  the  single  promise  to  pay 
money.    You  may  not  incorporate  with  such 
a  promise  stipulations  and  agreements  as  to 
other  matters,  and  then  say  that  the  absolute 
promise  to  pay  money  lifts  the  contract  into  the 
region  of  negotiable  paper.  *  *  *  The  case 
at  bar  goes  a  long  way  beyond  that;  the 
additional  stipulation  is  not  in  reference  to  the 
payment  of  money,  but  a  matter  entirely  for- 
eign and  distinct.    There  might  as  well  be 
included  in  one  agreement  a  contract  for  the 
lease  of  real  estate  or  the  hiring  of  chattels,  or 
the  performance  of  labor  with  an  absolute 
promise  to  pay  a  sum  certain  at  a  certain 
time,  and  then  affirm  that,  by  reason  of  this 
absolute  promise,  the  entire  contract  is  a  ne- 
gotiable instrument.    This  is  not  the  law. 
Doubtless  many  of  the  rules  respecting  nego- 
tiable paper  are  purely  arbitrary,  but  never! he- 
less  they  are  well  settled  ami  ought  to  be  rig- 
orously enforced.     Among  those  rules  is  that 
of  the  unity  of  the  contract,  the  singleness  of 
the  promise  to  pay,  and  we  think  no  depar- 
ture should  be  made  from  t he  spirit  or  letter 
of  those  rules.  We  conclude,  then,  that  when- 
ever any  stipulation  concerning  other  mat- 
ten  than  the  payment  of  money  Is  Incorpo- 
rated in  one  instrument  with  a  promise  to 
pay  money,  such   double  contract  will  not 
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Where  the  Collateral  Act  Is  One  Which  the  Law  would  Supply. — But  it  has  been  held 
that  where  a  note  provides  with  due  certainty  for  the  payment  of  money,  and 
also  for  the  performance  of  some  other  act  of  such  a  character  that,  without 
an  express  provision,  the  law  would  necessarily  imply  it  from  the  contract 
itself,  the  negotiability  of  the  instrument  is  not  effected.1 

(b)  Ancillary  Provisions  as  to  Payment. — By  the  weight  of  authority,  a  provision 
incorporated  in  a  bill  or  note  which  relates  to  the  payment  of  the  instrument  or 
the  remedy  thereon  after  maturity,  and  which  affects  it  with  no  contingency 
or  uncertainty,  does  not  destroy  its  negotiability.2  The  cases  are  not  in 
accord,  however,  and  the  most  common  provisions  of  this  description  will  be 
examined  in  order. 

Waiver  of  Exemption  and  Valuation  Laws. — A  provision  in  a  promissory  note,  by 
which  the  maker  waives  the  benefit  of  exemption  or  homestead,  valuation 
and  appraisement  laws,  does  not  affect  the  negotiability  of  the  instrument.3 

Authority  to  Confess  Judgment. — An  authority  to  confess  judgment  for  the 
amount  of  the  note  in  case  it  is  unpaid  at  maturity  has  been  held 
not    to    affect   its   negotiability,4   but   cases   are   found   holding  other- 


be  adjudged  a  negotiable  paper."  See  also 
Cayuga  County  Nat.  Bank  v.  Purdy,  56  Mich. 
6  (opinion  by  Champlin,  J.) ;  Richmond  Sec- 
ond Nat.  Bank  v.  Wheeler,  75  Mich.  546; 
Overton  v.  Tyler,  3  Pa.  St.  346,  45  Am.  Dec. 
645  (opinion  by  Gibson,  C.  J.)  ;  Woods  v. 
North,  84  Pa.  St.  407,  24  Am,  Rep.  201  (opin- 
ion by  Sharswood,  J.).  But  it  is  to  be  noted 
that  the  particular  points  involved  in  the  last 
two  cases  are  not  free  from  doubt.  See  infra, 
Authority  to  Confess  Judgment ;  and  supra, 
Attorney's  Fees  and  Costs  of  Collection. 

1.  See"  Wilson  v.  Campbell  (Mich.  1896),  68 
N.  W.  Rep.  278. 

A  note  promising  to  pay  a  certain  sum  for 
the  hire  of  certain  negroes,  and  containing  a 
provision  as  follows :  "  And  I  bind  myself  to 
give  them  the  iron  works  clothing,"  is  nego- 
tiable. Baxter  v.  Stewart,  4  Sneed  (Tenn.) 
213.  Caruthers,  J.,  for  the  court,  said:  "In 
Story  on  Promissory  Notes,  §  17,  it  is  laid 
down  that  a  promise  to  pay  money  '  and  do 
any  other  act'  deprives  the  paper  of  its  nego- 
tiable character.  But  suppose  that  '  other 
act'  was  only  to  do  what  the  law  would  im- 
ply from  the  contract,  as  to  return  the  horse 
or  negro  hired  at  the  end  of  the  year,  or  to 
pay  interest  in  case  of  failure  to  pay  at  the 
time,  or  to  supply  the  slave  with  food  and 
medical  aid,  or  with  suitable  clothing;  would 
that  change  the  nature  of  the  note  in  this 
respect  because  it  would  be  to  do  '  some  other 
act '  besides  the  payment  of  the  sum  certain 
agreed  upon  in  money  ?  Certainly  not.  These 
provisions  in  the  note  would  be  surplusage, 
and  not  pass  to  the  indorser;  but  the  indorse- 
ment would  merely  carry  the  obligation  for 
the  money." 

2.  AncUlary  Provisions  about  Payment.  —  1 
Daniel's  Negotiable  Instruments,  52,  59; 
Charleston  First  Nat.  Bank  v.  Gary,  18  S. 
Car.  286;  Dowie  v.  Joyner,  25  S.  Car.  123. 
See  also  supra,  Attorney's  Fees  and  Costs  of 
Collection ;  Arguments  for  Negotiability,  and 
also  Additional  Interest  after  Maturity. 

In  Zimmerman  v.  Anderson,  67  Pa.  St.  421, 
5  Am.  Rep.  447,  suit  was  brought  upon  an 
instrument  wherein  the  maker  waived  the 
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"  right  of  appeal,  and  of  all  valuation,  ap- 
praisements, stay  and  exemption  laws."  It 
was  held  a  negotiable  instrument.  The  court, 
by  Read,  J.,  said:  "They  [the  words  quoted 
above]  do  not  contain  any  condition  or  con- 
tingency, but,  after  the  note  falls  due  and  is 
unpaid  and  the  maker  is  sued,  facilitate  the 
collection  by  waiving  certain  rights  which  he 
might  exercise  to  delay  or  impede  it.  Instead 
of  clogging  its  negotiability,  it  adds  to  it  and 
gives  additional  value  to  the  note.  *  *  *  Mr. 
Parsons,  in  his  Treatise  on  Bills  and  Notes,  vol. 
1,  p.  147,  says :  '  But  if  it  leaves  the  payment 
as  to  time  and  amount  and  person  as  certain 
or  at  least  as  obligatory  as  before,  and  only 
provides  or  declares  that  a  certain  security  at- 
taches to  the  note,  or  that  certain  rights  go 
with  it,  or  that  the  amount  when  paid  is  to  be 
appropriated  in  a  certain  way,  then  it  leaves 
the  paper  still  negotiable.'  " 

Provisions  Limiting  Remedies.  —  A  provision 
in  a  bill  or  note  not  to  assert  the  full  remedies 
which  the  law  gives  for  its  enforcement  is 
valid  and  binding.  Richardson  v.  Thomas, 
28  Ark.  387. 

So  a  provision  that  the  body  of  the  maker 
shall  be  free  from  arrest.  Chickering  v. 
Greenleaf,  6  N.  H.  51. 

Or  that  the  payee  is  confined  in  his  remedy 
to  the  foreclosure  of  the  mortgage,  given  to 
secure  the  note.  Elmore  v.  Higgins,  20  Iowa 
250. 

Or  to  a  vendor's  lien  upon  the  land  for  the 
purchase  money  of  which  the  note  is  given. 
Richardson  v.  Thomas,  28  Ark.  387. 

3.  Waiver  of  Exemptions,  etc.  —  Hughitt  v. 
Johnson,  28  Fed.  Rep.  865 ;  Schlesinger  v. 
Arline,  31  Fed.  Rep.  64S  ;  Farmers'  Nat.  Bank 
v.  Sutton  Mfg.  Co.,  6  U.  S.  App.  312;  Mont- 
gomery First  Nat.  Bank  v.  Slaughter,  98  Ala. 
602,  39  Am.  St.  Rep.  88;  Lyon  v,  Martin,  31 
Kan.  411;  Zimmerman  v.  Anderson,  67  Pa.  St. 
421,  5  Am.  Rep.  447;  Zimmerman  ->.  Rote,  75 
Pa.  St.  188.  See  Woollen  v.  Ulrich,  64  Ind". 
120. 

4.  Judgment  Notes.  —  Osborn  v.  Hawley,  19 
Ohio  130;  Spence  v.  Emerine,  46  Ohio  St. 
439.  15  Am.  St.  Rep.  634. 
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wise.1  If  the  general  rule  stated  at  the  beginning  of  this  section  is  correct, 
authorities  in  favor  of  the  negotiability  of  such  instruments  should  be  followed. 

Deposit  of  Security. — A  statement  that  certain  securities  have  been  deposited 
to  provide  for  the  payment  of  the  instrument  does  not  render  it  nonnegoti- 
able.2  Nor  does  the  addition  of  a  power  of  sale  in  case  the  instrument  be 
unpaid  at  maturity,  and  a  provision  that  the  maker  shall  pay  the  deficiency, 
if  any,  after  sale,  have  that  effect. 3 

Notes  for  Purchase  of  Chattel — Title  in  Payee. — By  the  great  weight  of  authority 
the  provision  in  a  note  given  for  the  purchase  of  a  chattel  that  the  title  shall 
remain  in  the  payee  until  the  note  is  paid,  does  not  destroy  its  negotiable 
character.4  If,  however,  it  be  provided  that  the  payee  may  declare  the  note 
due  at  any  time  that  he  deems  himself  insecure,  even  before  maturity,  and 
take  possession  of  the  chattel,  the  negotiability  of  the  note  is  destroyed.5 


If  the  power  of  attorney  to  confess  judgment 
does  not  indicate  in  whose  favor  the  judgment 
is  to  be  confessed,  the  power  itself  is  not  ne- 
gotiable but  becomes  invalid  upon  the  trans- 
fer of  the  note.  Osborn  v.  Hawley,  19  Ohio 
130;  Spence  v.  Emerine,  46  Ohio  St.  439,  15 
Am.  St.  Rep.  634. 

But  when  authority  is  expressly  conferred 
to  confess  judgment  in  favor  of  a  holder,  it 
passes  with  the  note.  Clements  v.  Hull,  35 
Ohio  St.  141 ;  Spence  v.  Emerine,  46  Ohio 
St.  433,  15  Am.  St.  Rep.  634.  See  also  Mars- 
den  z>.  Soper,  11  Ohio  St.  503;  Cushman  v. 
Welsh,  19  Ohio  St.  536;  Watson  v.  Paine,  25 
Ohio  St.  340. 

1.  Overton  v.  Tyler,  3  Pa.  St.  346,  45  Am. 
Dec.  645 ;  Sweeney  v.  Thicksrun,  77  Pa.  St. 
131.  See  also  Conrad  Seipp  Brewing  Co.  v. 
McKittrick,  86  Mich.  191. 

2.  Provision  that  Security  has  been  Deposited. 
—  Wise  v.  Charlton,  4  Ad.  &  El.  786,  31  E.  C. 
L.  180;  Fancourt  Thome,  9  B.  312,  58 
E.  C.  L.  312;  Mumford  v.  Tolman,  54  111. 
App.  471;  Knipper  v.  Chase,  7  Iowa  145; 
Haynes  v.  Beckman,  6  La.  Ann.  224;  Towne 
v.  Rice,  122  Mass.  67;  Perry  v.  Bigelow,  128 
Mass.  129;  Arnold  v.  Rock  River  Valley 
Union  R.  Co.,  5  Duer  (N.  Y.)  207;  Valley 
Nat.  Bank  v.  Crowell,  148  Pa.  St.  284,  33 
Am.  St.  Rep.  824;  Charleston  First  Nat.  Bank 
v.  Gary,  18  S.  Car.  282.  See  Potts  v.  Feeder 
Dam  Coal  Co.,  6  Phila.  (Pa.)  249;  Dowie  v. 
Joyner,  25  S.  Car.  123. 

So  when  a  note  contains  a  provision  that  it 
is  secured  by  a  lien  on  real  estate.  Duncan 
v.  Louisville,  13  Bush  (Ky.)  378,  26  Am. 
Rep.  201  ;  Branning  v.  Markham,  12  Allen 
(Mass.)  454. 

Or  that  it  is  secured  by  mortgage.  De 
Hass  v.  Roberts,  59  Fed.  Rep.  853;  Little- 
field  v.  Hodge,  6  Mich.  327;  Howry  v.  Ep- 
pinger,  34  Mich.  29. 

3  Power  of  Sale  at  Maturity — Knipper  v. 
Chase,  7  Iowa  145;  Haynes  v.  Beckman,  6  La. 
Ann.  2:4;  Towne  v.  Rice,  122  Mass.  67;  I'crry 
v.  Bigelow,  12K  Ma«s.  129;  Arnold  v.  Rock 
River  Valley  Union  R.  Co.,  5  Duer  (N.  Y.) 
307;  Valley  Nat.  Bank  v.  Crowell,  148  Pa.  St. 
2Hf,  m  Am.  St.  Rep.  824;  Charleston  Fir*t 
Nnt.  Bank  v.  Gary,  tH  S.  Car.  282.  Sec  Storm 
v.  Stirling,  3  El.  &  Bl.  832,  77  K.  C.  L.  832; 
Mid  infra,  this  section,  Note  for  Purchase  0/ 

Chattel. 


But  the  negotiability  of  the  instrument  is 
destroyed  if  it  is  stipulated  that  the  payee  may 
sell  the  collateral  security  in  a  certain  case  be- 
fore the  note  matures.  Lincoln  Nat.  Bank  v. 
Perry,  66  Fed.  Rep.  887;  Continental  Nat. 
Bank  v.  McGeoch,  73  Wis.  332,  citing  2  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  329. 

Compare  Mumford  v.  Tolman,  54  111.  App. 
471.  In  this  case  the  note  stipulated  that  the 
collateral  might  be  sold  "on  the  maturity  of 
this  note,  or  at  any  time  thereafter,  or  before," 
and  it  was  held  negotiable  upon  the  authority 
of  Valley  Nat.  Bank  v.  Crowell,  148  Pa.  St. 
284,  33  Am.  St.  Rep.  824.  That  case,  however, 
is  not  authority  for  the  negotiability  of  an 
instrument  permitting  sale  "before"  ma- 
turity. 

4.  Notes  for  Chattels — Vendor  Retaining  Title. 

—  Chicago  R.  Equipment  Co.  v.  Merchants' 
Bank,  136  U.  S.  268;  Montgomery  First  Nat. 
Bank  v.  Slaughter,  98  Ala.  602,  39  Am.  St. 
Rep.  88;  Brewster  v.  Hamilton,  87  Ga.  547; 
Howard  v.  Simpkins,  70  Ga.  322;  Collins  v. 
Bradbury,  64  Me.  37 ;  Burnley  v.  Tufts,  66 
Miss.  48,  14  Am.  St.  Rep.  540;  Mott  v.  Ha- 
vana Nat.  Bank,  22  Hun  (N.  Y.)  354;  Heard 
v.  Dubuque  County  Bank,  8  Neb.  10,  30  Am. 
Rep.  811;  Newton  Wagon  Co.  v.  Diers,  10 
Neb.  286;  W.  W.  Kimball  Co.  v.  Mellon,  80 
Wis.  133. 

But  it  has  been  held  that  such  a  stipulation 
as  to  title  makes  the  note  conditional  upon 
the  passing  of  good  title  at  the  time  agreed 
on,  and  consequently  would  be  defeated  by 
the  destruction  of  the  chattel,  and  that  such 
notes  are  not  negotiable.  Slaon  v.  McCarty, 
134  Mass.  245.  See  Syracuse  Third  Nat.  Bank 
v.  Armstrong,  25  Minn.  531  ;  Webster  First 
Nat.  Bank  v.  Alton,  60  Conn.  402. 

6.  Provision  by  Which  Note  may  be  Declared 
Due  before  Maturity. — Smith  p.  Marland,  59 
[owa645;  South  Bend  Iron  Works:'.  Paddock, 
37  Kan.  £io;  Syracuse  Third  Nat.  Bank 
Armstrong,  25  Minn.  530;  Stevens  7'.  Johnson, 
2.H  Minn.  172  ;  I  >eering  •  ■■  Thorn,  29  Minn.  120 ; 
Edwards  v.  Ramsey,  30  Minn.  91 ;  Mast  t. 
Matthews.  30  Minn.  441  ;  Carroll  County  Sav. 
Bank  V.  Strother,  28  S.  Car.  504. 

So  where  a  note,  providing  that  the  title  to 
the  properly  for  which  it  was  given  should 
remain  in  the  payee,  contained  this  stipula- 
tion: "Should  said  property  be  returned  to 
or  taken  back  by  «aid  W.  [the  payee),  I  agree 
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So,  if  it  is  provided  that  if  the  note  is  not  paid  at  maturity  the  property  is  to 
be  returned  to  the  payee.1  But  a  power  of  sale  given  to  the  payee  in  case 
of  nonpayment  at  maturity  does  not  affect  the  negotiability  of  the  instru- 
ment.2 

b.  Orderly  Parts  and  Special  Clauses  in  Bills  and  Notes— (i) 
Expression  of  Date  of  Making — Not  Essential. — Dating  a  bill  or  note  is  not 
essential  to  its  validity  at  common  law,3  yet  the  omission  of  the  date  leads 
to  so  much  uncertainty  and  confusion  that  it  is  probably  never  omitted  but 
by  inadvertence  or  mistake.4 

Position  of  Date  on  Paper. — The  date  is  usually  placed  at  the  upper  right-hand 
corner  of  the  paper,  but  is  equally  effective  in  any  other  position.6 

When  No  Iv;ite  is  Expressed  in  a  bill  or  note,  it  dates  from  the  day  when  it  was 
made  or  issued,6  or  from  delivery.7 

Expressed  Date — How  Far  Conclusive. — Where  a  date  is  expressed,  this  is  prima 
facie  evidence  of  the  true  date  of  execution,  but  it  is  not  conclusive,  and  the 


that  all  payments  made  thereon  may  be  re- 
tained by  said  W.  for  the  use  of  said  property," 
it  was  held  that  the  whole  transaction  was,  in 
truth,  a  conditional  sale,  and  not  a  negotiable 
instrument  payable  absolutely.  Webster  First 
Nat.  Bank  v.  Alton,  60  Conn.  402. 

1.  Killam  v.  Schoeps,  26  Kan.  310,  40  Am. 
Rep.  313;  Wright  v.  Traver,  73  Mich.  493. 

In  Wright  v.  Traver,  73  Mich.  493,  the  in- 
strument upon  which  suit  was  brought  con- 
tained a  provision  that  "  the  conditions  of  this 
note  are,  if  not  paid  when  due,  the  property 
for  which  it  is  given  shall  be  the  property  of  " 
the  payee.  It  was  held  that  the  instrument 
was  not  negotiable,  but  was  a  mere  contract, 
since  it  was  impossible  to  tell  whether  there 
was  an  option  in  the  maker  to  return  the  prop- 
erty at  the  maturity  of  the  note  and  not  to  pay 
the  note,  or  whether  it  was  intended  that  if  he 
did  not  pay  in  time  he  should  still  lose  the 
property  and  pay  the  whole  instrument. 

So  where  the  instrument  gives  the  payee  the 
option,  in  case  the  note  is  unpaid  at  maturity, 
to  take  possession  of  the  chattel  or  collect 
the  note.  Bannister  v.  Rouse,  44  Mich.  428. 
See  Lamb  v.  Story,  45  Mich.  488,  52  Mich. 
525- 

2.  Carroll  Bank  v.  Taylor,  67  Iowa  572. 
Note  Secured  by  Chattel  Mortgage . — This  case, 

Carroll  Bank  v.  Taylor,  67  Iowa  572,  was  a 
case  where  a  note  given  for  the  payment  of  the 
purchase  price  of  a  chattel  contained  a  provi- 
sion creating  a  mortgage  of  certain  personal 
property  for  the  security  of  the  debt  evidenced 
by  the  note,  and  it  was  held  that,  as  the  pro- 
visions of  the  note  and  mortgage,  construed 
together,  gave  the  mortgagor  the  right  to  dis- 
charge the  mortgaged  property  from  the  lien 
of  the  mortgage  by  paying  the  debt,  either  at 
or  before  maturity,  and  the  debt  evidenced  by 
the  instrument  not  being  subject  to  be  dimin- 
ished before  maturity,  there  was  no  uncer- 
tainty as  to  the  amount  of  the  instrument,  and 
it  was  negotiable.  The  court,  by  Reed,  J.,  said  : 
"  The  fact  that  by  these  terms  a  mortgage  is 
created  by  which  the  debt  is  secured,  and  under 
which  payment  in  whole  or  in  part  may  be  en- 
forced after  maturity,  does  not,  in  our  opinion, 
affect  the  question  whether  or  not  the  instru- 
ments are  negotiable."  The  principle  of  this 
decision  would  plainly  apply  to  the  case  stated 
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in  the  text,  of  a  conditional  sale  with  power  of 
sale  at  maturity. 

3.  Date  Not  Essential — England. — Armit  v. 
Breame,  2  Ld.  Raym.  1076;  De  la  Courtier 
v.  Bellamy,  2  Show.  422;  Hague  v.  French,  3 
B.  &  P.  173;  Giles  v.  Bourne,  6  M.  &  S.  73; 
Pasmore  v.  North,  13  East  517. 

Alabama. — Aldridge  v.  Branch  Bank,  17 
Ala.  45. 

California. — Collins  v.  Driscoll,  69  Cal.  550. 
Illinois. — Archer  v.  Claflin,  31  111.  306. 
Indiana. — Seldonridge  v.  Connable,  32  Ind. 

375- 

Kentucky.— Stout  v.  Cloud,  5  Litt.  (Ky.) 

205. 

Mississippi . — Dean  v.  De  Lezardi,  24  Miss. 
424. 

New  Hampshire. — Pierce  v.  Richardson, 
37  N.  H.  306. 

New  Jersey. — Vandervere  v.  Ogburn,  2  N. 
J.  L.  63. 

New  York.—  Mitchell  v.  Culver,  7  Cow.  (N. 
Y.)  336;  Mechanics',  etc.,  Bank  v. Schuyler,  7 
Cow.  (N.  Y.)  338,  note. 

Pennsylvania. — McSparran  v.  Neeley,  91 
Pa.  St.  17. 

Vermont. — Michigan  Ins.  Co.  v.  Leaven- 
worth, 30  Vt.  11. 

4.  Chitty  on  Bills  and  Notes  *  148. 

In  Mitchell  v.  Culver,  7  Cow.  (N.  Y.)  337, 
Sutherland,  J.,  says:  "Although  it  is  not 
essential  to  the  legal  validity  of  a  note  that  it 
should  be  dated,  yet  we  all  know  that  it  is  neces- 
sary to  its  free  and  uninterrupted  negotiabil- 
ity. A  note  without  a  date  will  not  be  dis- 
counted at  our  banks  nor  pass  in  the  money 
market  without  previous  inquiry." 

6.  Sheppard  v.  Graves,  14  How.  (U.  S.)  505. 

6.  De  la  Courtier  v.  Bellamy,  2  Show.  422; 
Hague  v.  French,  3  B.  &  P.  173;  Giles  v. 
Bourne,  6  M.  &  S.  73. 

When  suit  is  brought  upon  such  a  note  the 
complaint  must  contain  allegations  showing 
that  the  note  is  due  when  suit  is  brought. 
Seldonridge  v.  Connable,  32  Ind.  375. 

7.  Armit  v.  Breame,  2  Ld.  Raym.  1076; 
Styles  v.  Wardle,  4  B.  &  C.  908,  10  E.  C.  L. 
468;  Baldwin  v.  Freydendall,  10  111.  App.  106; 
St.  Charles  First  Nat.  Bank  v.  Hunt,  25 
Mo.  App.  174;  Richardson  v.  Ellett,  10  Tex. 
190. 
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latter  may  be  shown  by  parol,1  except  to  the  damage  of  an  innocent  holder 
who  has  taken  it  upon  the  strength  of  its  apparent  date.2 

Instrument  Dated  on  Sunday. — There  is  no  objection  to  the  legal  validity  of  a 
note  or  bill  dated  on  Sunday,  but  such  instruments  dated  upon  a  secular  day, 
but  in  fact  delivered  on  Sunday,  are  void  except  in  the  hands  of  a  bona  fide 
purchaser  for  value  without  notice.3 

Antedating  and  Postdating. — It  does  not  invalidate  a  bill  or  note  that  it  is 
antedated  or  postdated,4  and  the  circumstance  that  it  is  so  ante  or  post 
dated  throws  no  suspicion  upon  the  instrument;5  but  where  notes  are  ante- 
dated to  avoid  the  operation  of  certain  statutes,  they  may  be  brought  within 
such  statutes  upon  their  true  date  being  shown.6 

(2)  Expression  of  Place  of  Making. — It  is  not  necessary  by  common  law, 
nor  generally  by  statute,7  that  the  place  of  making  or  drawing  a  note  or 
bill  should  be  expressed,8  but  the  practice  of  including  the  place  of  making 
in  the  date  is  universal,  and  since  a  contract  is  governed  by  the  law  of  the 
place  where  it  is  made,  this  practice  should  always  be  followed.9    The  place 


1.  Date  Evidence  of  Time  of  Execution. — 
Roberts  v.  Bethell,  12  C.  B.  778,  74  E.  C.  L. 
778;  Burns  v.  Moore,  76  Ala.  339,  52  Am.  Rep. 
332;  Baldwin  v.  Freydendall,  10  111.  App.  106; 
Bayley  v.  Taber,  5  Mass.  286,  4  Am.  Dec.  57; 
Drake  v.  Rogers,  32  Me.  524;  Cumberland 
Bank  v.  Mayberry,  48  Me.  198;  Almich  v. 
Downey,  45  Minn.  460;  Marshall  v.  Russell, 
44  N.  H.  509;  Germania  Bank  v.  Distler,  4 
Hun  (N.  Y.  )  633,  64  N.Y.  642;  Breckv.Cole, 
4  Sandf.  (N.  Y.)  80.  See  infra,  Delivery. 
But  see  Evans  v.  Cross,  15  L.  C.  Rep.  86. 

Where  There  Is  a  Mistake  in  the  Date  of  the 
note,  it  is  not  due  until  the  expiration  of  the 
time  specified  in  the  note  from  the  date  of 
actual  delivery,  and  one  who  takes  it  before 
the  expiration  of  such  period,  though  after  it 
is  due  according  to  the  date  as  actually  ex- 
pressed, takes  it  free  from  equities.  Drake  v. 
Rogers,  32  Me.  524;  Almich  v.  Downey,  45 
Minn.  460.  See  Upstone  v.  Marchant,  2  B.  & 
C.  io,  9  E.  C.  L.  7. 

"September  31st." — Where  a  note  was  dated 
September  31st.it  was  held  that  the  noteshould 
be  considered  as  dated  on  the  last  day  of  Sep- 
tember, that  is,  on  September  30th.  Wagner 
v.  Kenner,  2  Rob.  (La.)  120.  By  the  better 
doctrine,  however,  such  an  impossible  date 
would  leave  the  instrument  open  for  parol 
proof  of  the  time  of  delivery,  just  as  in  the 
case  of  an  undated  instrument.  See  Styles  v. 
Wardle,  4  B.  &  C.  908,  10  E.  C.  L.  468. 

2.  Austin  v.  Bunyard,  6  B.  &  S.  687,  118  E. 
C.  L.  687;  Huston  v.  Young,  33  Me.  85;  Al- 
mich v.  Downey,  45  Minn.  460;  Cumberland 
Bank  v.  Mayberry,  48  Me.  198.  See  infra,  this 
title  and  subtitle,  Delivery. 

8.  See  the  title  Sunday  ;  Cumberland  Bank 
v.  Mayberry,  48  Me.  198. 

4  Notes  and  BUIb  Antedated. — Usher  v.  Daun- 
cey,  4  Camph.  97;  Alilridge  v.  Branch  Bank, 
17  Ala.  45;  Collins  v.  Driscoll,  69  Cal.  550; 
Baldwin  v.  Freydrndall,  10  III.  App.  106; 
Luce  V.  Slioff,  70  f  nil.  152  ;  Union  Bethel,  etc., 
Church  v.  Civil  Sheriff,  33  La.  Ann.  1461 ; 
Gray  V.  Wood,  2  liar.  &  J.  (Md.)  328;  Rich- 
ter  v.  Selln,  8  S.  &  R.  (Pa.)  425. 

Postdated  Bills  and  Notes.  —  Pasmore  v. 
North,  13  East  517;  Brewster  t>.  McCardel, 
8  Wend.  (N.  Y.)  47H;  Bumpass  v.  Timnis,  3 
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Sneed  (Tenn.)  459.  See  McSparran  v.  Nee- 
ley,  91  Pa.  St.  21. 

The  same  rule  applies  to  postdated  checks. 
Whistler  v.  Forster,  14  C.  B.  N.  S.  248,  108 
E.  C.  L.  248;  Bull  v.  O'Sullivan,  L.  R.  6  Q. 
B.  209;  Gatty  v.  Fry,  2  Exch.  Div.  265;  Bill 
v.  Stewart,  156  Mass.  508;  Burns  v.  Kahn, 
47  Mo.  App.  215  ;  Frazier  v.  Trow's  Printing, 
etc.,  Co.,  24  Hun  (N.Y.)  281;  Walker  v. 
Geisse,  4  Whart.  (Pa.)  252,  33  Am.  Dec.  60. 

But  one  partner  of  a  firm  of  attorneys  who 
has  authority  to  bind  the  firm  by  checks,  but 
not  by  bills  of  exchange,  cannot  bind  the  firm 
by  postdated  checks,  because  such  a  check  is 
in  fact  but  a  bill  of  exchange.  Forster  v. 
Mackreth,  L.  R.  2  Exch.  163. 

Formerly,  in  England,  postdated  checks 
were  void.  Serle  v.  Norton,  9  M.  &  W.  309. 
But  if  a  bank  paid  such  check  without  knowl- 
edge of  its  false  date,  the  payment  was  good. 
Watson  v.  Poulson,  15  Jur.  11 11. 

Where  the  payee  of  a  postdated  bill  dies 
after  indorsing  it,  but  before  the  day  when 
the  instrument  bears  date,  the  indorsee  may 
take  title  through  such  indorsement.  Pas- 
more  v.  North,  13  East  517. 

5.  Brewster  v.  McCardel,  8  Wend.  (N.  Y.) 
478.  But  see  Wiggins  v.  Bush,  12  Johns.  (N. 
Y.)  310. 

6.  Antedating  to  Avoid  Statute. — Thus  a  note 
antedated  to  take  it  out  of  the  operation  of  a 
usury  law  avoiding  such  instruments,  is  void. 
Williams  v.  Williams,  15  N.  J.  L.  255. 

So  a  note  antedated  to  take  it  out  of  the 
operation  of  legislative  enactment  forbidding 
a  certain  class  of  instruments  after  a  certain 
date.  Bayley  v.  Taber,  5  Mass.  286,  4  Am. 
Dec.  57. 

So  a  note  antedated  to  avoid  the  Stamp  Act 
cannot  be  given  in  evidence.  Field  v.  Woods, 
7  Ad.  &  Fl.  114,  34  E.  C.  L.  47. 

7.  There  seems  to  be  no  such  statute  in  anv 
of  the  United  States.  In  England  it  was 
formerly  necessary  in  certain  cases  to  insert 
the  place  of  making.  See  Slat.  Geo.  III.,  c. 
30;  55  Geo.  Ill  ,  c.  184;  Chitty  on  Bills  *i.}S. 

8.  Chitty  on  Bills  « 1 4 7 ;  Story  on  Promis- 
sory Notes,  I)  49.  See  Evans  v.  Anderson,  78 
III.  558. 

9.  Story  on  Promissory  Notes,  $  47. 
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nam<  d  in  the  date  is  prima  facie  evidence  of  the  place  of  making.1 

I  ;>  Expression  of  Amount. — The  certainty  of  the  amount  for  which  a  bill 
or  note  is  drawn  is  an  essential  requisite  for  its  validity,  and  this  amount 
must  be  clearly  expressed  in  the  instrument.2 

How  Amount  Usually  Expressed. — The  sum  is  usually  written  in  words  in  the 
body  of  the  instrument,  and  also  inserted  in  figures  in  the  margin,  but  no- 
marginal  memorandum  of  the  amount  is  essential ; 3  and  a  bill  or  note,  the 
Amount  of  which  is  expressed  only  in  figures,  is  valid.4 

The  Marginal  Figures  have  been  held  to  be  no  part  of  the  instrument,5  but  to 
be  intended  merely  as  a  convenient  index  and  as  an  aid  to  remove  ambiguity 
or  doubt  in  the  instrument  itself.6 

Variance  between  Amount  in  Body  and  Margin. — Where  the  sum  as  stated  in  the 
body  of  the  instrument  differs  from  the  sum  stated  in  the  margin,  the  body 
of  the  instrument  governs,7  and  a  holder  may  alter  the  marginal  figures  to 
agree  with  the  body  of  the  instrument.8 

Where  the  Amount  is  Left  Blank  in  a  bill  or  note,  but  is  inserted  in  the  margin 


It  should  be  observed  that  the  place  of  exe- 
cution of  a  bill  of  exchange  or  promissory 
note  is  the  place  of  delivery,  and  the  place  of 
delivery  is  prima  facie  the  place  where  it  is 
dated.  See  Delivery,  infra,  this  title  ;  and  the 
article  Conflict  of  Laws. 

Mr.  Chitty  says:  "  It  is  proper  in  all  cases 
to  superscribe  the  name  of  the  place  where  the 
bill  is  really  made,  and  when  the  drawer  is  not 
a  person  well  known  in  the  commercial  world, 
it  is  advisable  for  him  to  mention  the  num- 
ber of  his  house  and  the  street  in  which  he 
resides,  in  order  that  the  holder  may  be  the 
better  enabled  to  find  him  out,  in  case  his  re- 
sponsibility is  doubted  or  in  case  acceptance 
or  payment  should  be  refused  by  the  drawee." 
Chitty  on  Bills 

1.  Hall  v.  Harris,  16  Ind.  180;  South  Mis- 
souri Land  Co.  v.  Rhodes,  54  Mo.  App.  129. 
See  Pierce  v.  Whitney,  22  Me.  113. 

This  is  but  another  form  of  the  proposition 
that  the  place  where  the  instrument  is  dated  is 
frima  facie  the  place  of  delivery.  See  infra, 
Delivery. 

2.  Norwich  Bank  v.  Hyde,  13  Conn.  279. 
See  supra,  Certainty  of  Amount. 

3.  Chitty  on  Bills  *I49;  Daniel  on  Nego- 
tiable Instruments,  §  86;  Garrard  v.  Lewis,  10 
Q.,  B.  Div.  30. 

4.  Amount  In  Figures  Only. — Nugent  v.  Ro- 
land, 12  Martin  (La.)  659,  13  Am.  Dec.  381. 

So,  even  if  the  amount  be  expressed  in  fig- 
ures without  the  dollar  sign.  Northrop  v. 
Sanborn,  22  Vt.  434,  54  Am.  Dec.  83. 

It  is  not  necessary  that  the  figures  repre- 
senting the  amount  follow  the  word  "  pay  " 
in  the  instrument.  Thus,  an  instrument  in 
these  words  is  a  promissory  note:  "  $1,000. 
Three  years  from  date  I  promise  to  pay  to  S. 
for  value  received,  in  United  States  gold  coin, 
at  the  rate  of  ten  per  cent,  per  annual." 
Strickland  v.  Holbrooke,  75  Cal.  268;  Hubert 
v.  Grady,  59  Tex.  502. 

6.  Marginal  Figures  Not  Part  of  Instruments. 
— Norwich  Bank  v.  Hyde,  13  Conn.  279;  Riley 
v.  Dickens,  19  111.  29;  Hollen  v.  Davis,  59 
Iowa  444,  44  Am.  Rep.  688;  Smith  v.  Smith, 
1  R.  I.  398,  53  Am.  Dec.  652. 

But  in  Saunderson  v.  Piper,  5  Bing.  N.  Cas. 


425,  35  E.  C.  L.  162,  the  court  excluded  the 
introduction  of  parol  evidence  to  explain  the 
diversity  between  the  sum  as  stated  in  the  body 
of  a  bill  and  the  superscription,  on  the  ground 
that  it  was  admitting  parol  evidence  to  ex- 
plain a  patent  ambiguity  in  the  instrument. 
And  see  the  remarks  of  Walker,  C.  J.,  in 
Corgan  v.  Frew,  39  111.  31,  89  Am.  Dec. 
286. 

6.  Object  and  Effect  of  Marginal  Figures. — 

Garrard  v.  Lewis,  10  B.  Div.  30;  Norwich 
Bank  v.  Hyde,  13  Conn.  279. 

Where  the  words  "pounds"  or  "dollars" 
are  omitted  from  the  instrument,  the  marginal 
figures  preceded  by  the  proper  sign  explain 
the  ambiguity.  Elliott's  Case,  2  East  P.  C. 
951 ;  Corgan  v.  Frew,  39  111.  31,  89  Am.  Dec. 
286;  Coolbroth  v.  Purinton,  29  Me.  469  ; 
Sweetser  French,  13  Met.  (Mass.)  262;  Mc- 
Coy v.  Gilmore,  7  Ohio,  pt.  i.  268;  Petty  v. 
Fleishel,  31  Tex.  169,  98  Am.  Dec.  524;  Gar- 
rett v.  Interstate  Bank,  79  Tex.  133. 

Where  the  body  of  a  note  is  claimed  to  read 
"two  hundred  and  ten  T7ny  dollars" — the  "two" 
being  very  imperfectly  written — and  the  mar- 
gin reads  "$110,"  the  marginal  entry  governs 
and  removes  the  doubt  as  to  the  meaning  of 
the  instrument.    Riley  v.  Dickens,  19  111.  29. 

But  in  Burnham  v.  Allen,  1  Gray  (Mass.) 
496,  the  superscription  was  "  $300,"  and  the 
body  of  the  note  stated  the  amount  as  "  thee 
hundred  dollars."  It  was  held  that  the 
amount  was  a  matter  of  fact  for  the  jury,  and 
the  superscription  was  only  a  circumstance  of 
evidence  to  go  to  them.  So  where  the  super- 
scription was  for  fifty  dollars,  and  the  bod}-  of 
the  instrument  was  so  written  that  it  was  not 
possible  to  tell  whether  it  was  for  fifty  or  sixty 
dollars,  the  amount  was  left  to  the  jury  and 
parol  evidence  was  admitted.  Paine  v.  Rin- 
gold,  43  Mich.  341. 

7.  Saunderson  v.  Piper,  5  Bing.  N.  Cas. 
425,  35  E.  C.  L.  162;  Garrard  v.  Lewis,  10 

B.  Div.  30;  Mears  v.  Graham,  S  Blackf.  (Ind.) 
144;  Payne  v.  Clark,  19  Mo.  152,  59  Am.  Dec. 
333.  And  see  Fisk  v.  McNeal,  23  Neb.  726,  8 
Am.  St.  Rep.  162. 

8.  Smith  v.  Smith,  1  R.  I.  398,  53  Am.  Dec. 
652. 
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in  figures,  the  marginal  sum  is  the  limit  of  the  amount  with  which  a  holder 
may  fill  up  the  blank,1  and  until  the  blank  is  so  filled  no  recovery  can  be 
had  upon  the  instrument.2 

Omissions  of  Words  Expressing  Denomination  of  Figures. — Where  the  sum  is  correctly 
expressed  in  the  instrument  so  far  as  the  number  of  units  of  the  different 
denominations  are  concerned,  but  the  words  expressing  the  denominations, 
for  example  "  dollars,"  are  omitted,  if  the  omission  is  an  evident  oversight 
and  no  ambiguity  is  produced,  the  proper  word  will  be  supplied.3 

The  Term  "Dollars"  in  a  bill  or  note  refers  prima  facie  to  the  lawful  currency 
of  the  United  States.4  In  some  of  the  older  cases  it  was  held  that  this  mean- 
ing could  not  be  rebutted  by  parol  evidence  showing  that  the  parties  in- 
tended or  agreed  for  a  different  medium  of  payment.5  But  is  well  settled 
that  in  a  contract  made  during  the  rebellion  in  one  of  the  seceded  states,  the 
presumption  may  be  controlled  by  proof  that  the  word  "  dollars  "  was  used 
by  the  parties  to  refer  to  Confederate  notes.6 

sterling. — In  England  it  is  held  that  the  word  "sterling"  in  a  bill  or  note 
means  "sterling"  in  that  part  of  the  United  Kingdom  where  the  instrument 
is  payable.7 

(4)  Expression  of  Place  of  Payment.- — The  place  of  payment  need 
not,  at  common  law,  be  designated  in  a  bill  or  note,8  but  it  may  be  so 


1.  Filling  In  Amount.  —  Norwich  Bank  v. 
Hyde,  13  Conn.  281 ;  Hollen  v.  Davis,  59  Iowa 
444,  44  Am.  Rep.  688;  Henderson  v.  Bondu- 
rant,  39  Mo.  369,  93  Am.  Dec.  281 ;  Clute  v. 
Small,  17  Wend.  (N.  Y.)  238.  See  also  the 
title  Alteration  of  Instruments,  vol.  2, 
PP-  253.  255. 

But  where  one  accepted  a  bill,  the  amount 
of  which  was  left  blank  in  the  body  of  the  in- 
strument, but  in  the  margin  of  which  were 
the  figures  £14  0.1.  6d.,  and  handed  the  ac- 
ceptance to  the  drawer,  who  filled  in  the  bill 
for  a  much  larger  sum  and  fraudulently  al- 
tered the  marginal  figures  to  correspond,  and 
indorsed  it  to  an  innocent  holder  for  value 
for  the  larger  amount,  it  was  held  that  the 
acceptor  was  liable  on  the  bill  for  the  larger 
amount,  since  the  marginal  figures  are  not  an 
essential  part  of  a  bill  of  exchange.  Bowen, 
L.  J.,  after  examining  the  authorities  and  the 
reason  of  the  case,  said  :  "  I  arrive  at  the  con- 
clusion that  a  man  who  gives  his  acceptance 
in  blank,  holds  out  the  person  to  whom  it  is 
Intrusted  as  clothed  with  ostensible  authority 
to  fill  in  the  bill  as  he  pleases  within  the 
limits  of  the  stamp,  and  that  no  alteration 
(even  if  it  be  fraudulent  and  unauthorized)  of 
the  marginal  figures  vitiates  the  bill,  as  a  bill 
for  the  full  amount  inserted  in  the  body,  when 
the  bill  reaches  the  hands  of  a  holder  who  is 
unaware  that  the  marginal  index  has  been 
improperly  altered."  Garrard  v.  Lewis,  10 
Q..  B.  biv.  30. 

2.  Norwich  Bank  v.  Hyde,  13  Conn.  281; 
Hollen  v.  Davis,  59  Iowa  444,  44  Am.  Rep.  688. 
But  compare  Witty  v.  Michigan  Mut.  L.  Ins. 
Co.,  123  Ind.  411,  18  Am.  St.  Rep.  327. 

3  Supplying  Denominational  Word.— Thus  the 
word  "  pounds  "  will  be  supplied  where  the  in- 
strument is  given  for  "  twenty-five,  seventeen 
shillings  anil  sixpence."  Phipps  Tanner, 
S  C.  &  P.  488,  24  E.  C.  I..421 ;  Booth  v.  Wal- 
la<  r,  2  Knot  (Conn.  1  .'47. 

So  the  word  "dollars."    Beardslcy  v.  Hill, 


61  111.  354;  Murrill  v.  Handy,  17  Mo.  406; 
McCoy  v.  Gilmore,  7  Ohio,  pt.  i.  268 ;  William- 
son v.  Smith,  1  Coldw.  (Tenn.)  1,  78  Am.  Dec. 
478;  State  v.  Schwartz,  64  Wis.  432.  See 
Harman  v.  Howe,  27  Gratt.  (Va.)  676. 

So  the  dollar  mark  will  be  supplied  before 
figures  where  the  amount  is  expressed  in  fig- 
ures. Northrop  v.  Sanborn,  22  Vt.  434,  54 
Am.  Dec.  83. 

But  where  the  instrument  was  given  for  the 
payment  of  "  sixteen  "  merely,  it  was  held  that 
the  word  "dollars"  would  not  be  supplied. 
Brown  v.  Bebee,  1  D.  Chip.  (Vt.)  227,  6  Am. 
Dec.  728. 

4.  Meaning  of  Dollar. — Thorington  v.  Smith, 
8  Wall.  (U.  S.)  1 ;  Confederate  Note  Case,  19 
Wall.  (U.  S.)  549;  Wilcoxen  v.  Reynolds,  46 
Ala.  529.    See  the  title  Dollar. 

6.  Pack  v.  Thomas,  13  Smed.  &  M.  (Miss.) 
11,  51  Am.  Dec.  135;  Baugh  v.  Ramsey,  4  T. 
B.  Mon.  (Ky.)  155. 

6.  Word  Dollar  Shown  to  Refer  to  Confederate 
Currency. — Thorington  v.  Smith,  8  Wall.  (U. 
S.)  1  ;  Wilmington,  etc.,  it.  Co.  v.  King,  91  U. 
S.  3;  Stewart  v.  Salamon,  94  U.  S.  434;  Cook 
v.  Lillo,  103  U.  S.  792;  Hightower  :•.  Maull, 
50  Ala.  495;  Wilcoxen  v.  Reynolds,  46  Ala. 
529;  Bryan  v.  Harrison,  76  N.  Car.  360;  Car- 
michael  v.  White,  11  Heisk.  (Tenn.)  262 ;  Don 
ley  v.  Tindall,  32  Tex.  43,  5  Am.  Ri  p.  234, 
Lobdell  V,  Fowler,  33  Tex.  346;  Miller  t*.  Lacy, 
33 Tex.  351 ;  Lohman  v.  Crouch,  igGratt.  (Va.) 
331;  Omohundro  v.  Crump,  i8Gratt.(Va.)  705. 
And  see  the  titles  Dollar  and  Money.  But 
com  purr  Roane  v.  Green,  24  Ark.  210;  Leslie 
v.  Langham,  40  Ala.  525. 

7.  Taylor  v.  Booth,'  t'C.  &  P.  2K6,  11  E.  C. 
L.  395.    See  Kearney  v.  King,  2  It.  &  Aid.  301. 

8.  Chitty  on  Hills  *X5IJ  Story  on  Prom- 
issory Notes,  <)  49;  Kendall  ;•.  Galvin,  15  Me 
131,  33  Am.  Dec.  141 ;  Engler  v.  Ellis,  to  Ind. 
475.  See  Shuttleworth  r\  Stephens,  1  Campb, 
407;  Boehm  v.  Sterling,  7  T.  R.  419. 

Eor  the  effect  of  omitting  or  stating  the 
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designated,1  and  the  bill  or  note  may  be  made  payable  at  one  of  several 
places.2 

Statutes  as  to  Notes  Payable  at  Banks. — In  several  states  the  full  characteristics 
of  negotiable  paper  belong  to  promissory  notes  by  statute  only  when  they 
are  payable  at  a  bank  within  the  state.  This  is  the  case  in  Alabama? 
Indiana?  Kentucky?  Virginia?  and  West  Virginia? 

(5)  Expression  of  Time  of  Payment. — It  has  been  seen  that  certainty  as  to 
the  time  of  payment  is  one  of  the  essential  characteristics  of  bills  and  notes, 
and  that  any  expression  introducing  a  contingency  as  to  the  ultimate  payment 
is  fatal.8 

How  Time  of  Payment  Usually  Expressed. — Bills  and  notes  are  usually  made  payable 
on  demand  or  at  sight,  or  at  so  many  days  or  months  after  date  or  after 
sight,9  or  sometimes  at  a  future  specified  date.10 

Usances. — Foreign  bills  are  often  drawn  in  England  at  so  many  usances.11 
Meaning  of  "sight." — In  a  bill  of  exchange,  sight  means  acceptance.12    In  a 


place  of  payment,  upon  the  rules  as  to  pre- 
sentment, notice,  see  infra,  Presentment — 
Payment. 

1.  Chitty  on  Bills  *i5i. 

2.  Wilcox  v.  Williams,  5  Nev.  206.  See 
Pollard  v .  Herries,  3  B.  &  P.  335. 

Notes  may  be  made  payable  at  any  bank  in 
a  designated  city.  Boit  v.  Corr,  54  Ala.  112; 
Allen  v.  Avery,  47  Me.  287;  Way  v.  Butter- 
worth,  106  Mass.  75,  108  Mass.  509. 

3.  In  Alabama,  by  section  1833,  Rev.  Code, 
only  notes  payable  at  a  bank  or  private  banking 
house  were  negotiable  so  as  to  be  free  from 
preexisting  equities.  Cook  v.  Citizens  Mut. 
Ins.  Co.,  53  Ala.  37. 

But  by  the  Act  of  1873  the  qualities  of  nego- 
tiability were  extended  to  notes  payable  at  a 
banker's  or  designated  place  of  payment. 
Oates  v.  Montgomery  First  Nat.  Bank,  roo 
U.  S.  239. 

As  to  what  is  a  sufficient  designation  of 
place,  see  Haden  v.  Lehman,  83  Ala.  243  ;  Ren- 
fro  v.  Merchants,  etc.,  Bank,  83  Ala.  425;  Ru- 
dulph  v.  Brewer,  96  Ala.  189. 

Bills  of  exchange  are  governed  by  the  gen- 
eral commercial  law  without  regard  to  the 
place  of  payment.  Gwathmay  v.  Clisby,  31 
Fed.  Rep.  220. 

4.  In  Indiana  only  notes  payable  at  a  bank 
within  the  state  are  negotiable.  Rev.  Stat, 
(ed.  1881),  §  S506;  Foreman  v.  Beckwith,  73 
Ind.  515;  Potter  v.  Sheets,  5  Ind.  App.  506. 

But  where  a  note  is  payable  at  a  bank  if  the 
locality  is  not  designated,  it  will  be  presumed 
to  be  within  the  state.  Clark  v.  Carey,  63 
Ind.  105.  But  see  Butterfield  v.  Davenport, 
84  Ind.  590;  Hardy  v.  Brier,  91  Ind.  91. 

5.  Kentucky. — Only  notes  payable  and  nego- 
tiable at  a  bank  incorporated  under  the  laws 
of  Kentucky,  or  organized  in  Kentucky  under 
the  laws  of  the  United  States,  and  indorsed 
to  and  discounted  by  such  bank,  are  negotiable 
in  Kentucky.  Kentucky  Stat.,  §  483;  Jones 
v.  Wood,  3  A.  K.  Marsh.  (Ky.)  162 ;  Payne  v. 
Bowling  Green  Bank,  10  Bush  (Ky.j  176; 
Campbell  v.  Farmers'  Bank,  10  Bush  (Ky.) 
152;  McCormack  v.  Clarkson,  7  Bush  (Ky.) 
519;  Rogge  v.  Cassidy  (Ky.  1890),  13  S.  W. 
Rep.  716. 

6.  In  Virginia  notes,  to  be  negotiable,  must 
be  payable  at  a  bank  in  the  state,  or  at  a  par- 


ticular office  thereof  for  discount  and  deposit, 
or  at  the  place  of  business  of  a  savings  bank  or 
savings  institution.  Code  of  Virginia  1873,  c. 
141,  (j  7  ;  Code  of  Virginia  1887,  §  2849;  Free- 
man's Bank  v.  Ruckman,  16  Gratt.  (Va.)  126. 

But  the  state  need  not  be  expressly  named  in 
the  instrument,  and  it  may  be  shown  that  the 
bank  is  within  the  state.  McVeigh  v.  Old  Do- 
minion Bank,  26  Gratt.  (Va.)  829.  But  com  pa  re 
Code  of  Virginia  1887,  §  2849. 

If,  after  the  note  is  overdue  and  the  bank  at 
which  it  was  payable  has  ceased  to  exist,  an 
indorsement  be  made,  the  instrument  is  not 
negotiable.    Broun  v.  Hull,  33  Gratt.  (Va.)  31. 

7.  The  statute  of  West  Virginia  follows 
that  of  Virginia.  Code  of  West  Virginia,  c. 
99,  §  7;  Huntington  Bank  v.  Hysell,  22  W. 
Va.  142. 

8.  See  supra,  this  title,  Formal  Essentials — 
As  to  Payment — Certain  in  Time. 

9.  Chitty  on  Bills  *i5o;  1  Rand,  on  Com- 
mercial Paper,  §  109. 

For  instances  of  expressions  equivalent  to 
demand,  see  supra,  this  title,  Certain  in  Time 
— General  Rule. 

On  Call. — A  note  payable  "  on  call  "  is  equiv- 
alent to  a  note  payable  on  demand.  Mobile 
Sav.  Bank  v.  McDonnell,  83  Ala.  595.  See 
also  Kraft  v.  Thomas,  123  Ind.  513. 

10.  Massie  v.  Belford,68  111.  290;  Henschel 
v.  Mahler,  3  Den.  (N.  Y.)  428. 

A  note  may  be  made  payable  thirty  days 
after  a  specified  date.  Cowan  v.  Hallack,  9 
Colo.  572. 

Ambiguity — Parol  Evidence.  —  Where  an  in- 
strument is  dated  March  4,  1885,  and  prom- 
ises payment  "  on  the  5th  March  after  date," 
it  is  ambiguous  and  open  to  explanation  by 
extrinsic  evidence.   Neal  v.  Reams,  88  Ga.  298. 

11.  6  Bacon's  Abr.  (Bouvier's  ed.)  766; 
Chitty  on  Bills  *I5I. 

Usance  signifies  the  usage  of  the  countries 
between  which  the  bills  are  drawn  with  respect 
to  time  of  payment.    Byles  on  Bills  82. 

It  is  said  to  be  regularly  a  month,  but  it  va- 
ries, by  mercantile  custom  between  different 
countries,  from  a  month  to  fourteen  days.  See 
Table  of  Usances  given  in  Chitty  on  Bills  *370. 

12.  Byles  on  Bills  *8i ;  Campbell  v.  French, 
6  T.  R.  212;  Mitchell  v.  Defraud,  1  Mason 
(U.  S.)  176. 
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promissory  note,  a  promise  to  pay  at  or  after  sight  is  a  promise  to  pay  at  or 
after  the  instrument  has  been  again  exhibited  to  the  maker.1 

Variance  between  Note  and  Marginal  Memorandum. — Where  the  body  of  the  note  and 
a  marginal  memorandum  differ  from  one  another  as  to  the  date  of  maturity, 
the  date  in  the  body  of  the  instrument  is  controlling.2 

No  Time  of  Payment  Specified. — Bills  and  notes  in  which  no  time  of  payment  is 
expressed  are  valid  instruments  and  are  payable  on  demand.3  The  same  rule 
applies  where  the  instrument  has  a  blank  left  for  the  time  of  payment.4  The 
fact  that  notes  indicating  no  time  of  payment  are  expressed  to  be  payable 
with  interest  annually  does  not  change  the  rule.5 

(6)  Designation  of  Parties. — An  essential  part  of  a  bill  or  note  is  the  cer- 
tain designation  of  the  parties  thereto,  maker  or  drawer,  drawee  and  payee. 
This  matter  has  already  been  discussed  in  another  connection,6  and  is  men- 
tioned here  merely  that  so  important  a  feature  of  the  instrument  may  not  be 
omitted  in  the  enumeration  of  the  parts  of  a  bill  or  note. 

(7)  Words  of  Negotiability. — In  order  to  give  a  bill  or  note  the  character  of 
negotiability  it  must  be  made  payable  to  a  person  or  his  "  order  "  or  "assigns," 


1.  Holmes  v.  Kerrison,  2  Taunt.  323  ;  Sturdy 
v.  Henderson,  4  B.  &  Aid.  592,  6  E.  C.  L.  615 ; 
Sutton  v.  Toomer,  7  B.  &  C.  416,  14  E.  C.  L. 
66;  Dixon  v.  Nuttal,  6  C.  &  P.  320,  25  E.  C. 
L.  418. 

2.  Fisk  v.  McNeal,  23  Neb.  726,  8  Am.  St. 
Rep.  162. 

3.  No  Time  of  Payment  Expressed — Payable 

on  Demand  —  England.  —  Boehm  v.  Sterling, 
7  T.  R.  419;  Whitlock  v.  Underwood,  2  B.  & 
C.  157,  9  E.  C.  L.  51 ;  Down  v.  Hailing,  4  B. 
&  C.  330,  10  E.  C.  L.  347  ;  Abbott  v.  Douglass, 
1  C.  B.  491,  50  E.  C.  L.  491 ;  Aldous  v.  Corn- 
well,  L.  R.  3  Q.  B.  573. 

Canada. — Thome  v.  Scovil,  2  Kerr  (New 
Bruns.)  557. 

Arkansas.  —  Huyckv.  Meador,  24  Ark.  191. 

California.  —  Holmes  v.  West,  i7Cal.  623; 
Keyes  v.  Fenstermaker,  24  Cal.  329. 

Connecticut.  —  Bacon  v.  Page,  1  Conn.  404; 
Seymour  v.  Continental  L.  Ins.  Co.,  44  Conn. 
300,  26  Am.  Rep.  469. 

Georgia.  —  Freeman  v.  Ross,  15  Ga.  252; 
Meador  v.  Dollar  Sav.  Bank,  56  Ga.  605. 

Indiana.  —  Gallagher  v.  Raleigh,  7  Ind.  f. 
Swatts  v.  Bowen,  141  Ind.  322,  citing  2  Am. 
and  Eng.  Encvc.  of  Law  (1st  ed.)  327. 

Iowa. — Green  v.  Drebilbis,  1  Greene  (Iowa) 
552;  Davenport  First  Nat.  Bank  v.  Price,  52 
Iowa  570. 

Louisiana.  —  Burthe  v.  Donaldson,  ic  La. 

Maine.  —  Kendall  v.  Galvin,  15  Me.  131, 
32  Am.  Dec.  141 ;  Porter  t\  Porter,  51  Me.  376. 

Massachusetts.  —  Converse  v.  Johnson,  146 
Mass.  20. 

Michigan.  —  Palmer  v.  Palmer,  36  Mich. 
487,  24  Am.  Rep.  605. 

Minnesota.  —  Libby  v.  Mikelborg,  28  Minn. 
38. 

Missouri.  —  Mason  v.  Patton,  I  Mo.  279. 
Nebraska. —  Roberts    V.    Snow,    27  Neb. 
4*5- 

New  York. — Sacked  v.  Spencer,  J9  Barb. 
(N.  Y.)  180;  Cornell  T'.  Monlton,  3  Den.  (N. 
Y.)  12;  Sheldon  v.  Heaton,  hh  Hun  (N.  Y.) 
531; ;  Thompson  v.  Ketchum,  8  Johns.  (N.  Y.) 
189,  5  Am.  Dec.  332  ;  Herrlck  v.  Bennett,  8 


Johns.  (N.  Y.)  374;  Clark  v.  Lake  Ave.  Per- 
manent Sav.,  etc.,  Assoc.  (Supreme  Ct.),  20 
N.  Y.  Supp.  363;  Gay  lord  v.  Van  Loan,  15 
Wend.  (N.  Y.)  308;  Chester  v.  Jumel,  125  N. 
Y.  254. 

North  Carolina.  —  Caldwell  v.  Rodman,  5 
Jones  L.  (N.  Car.)  139. 

Ohio. — Jones  v.  Brown,  11  Ohio  St.  601. 

Oregon. — Dodd  v.  Denny,  6  Oregon  156. 

Pennsylvania.  —  Holl  v.  Toby,  no  Pa.  St. 
318. 

Texas. — Salinas  v.  Wright,  11  Tex.  572; 
Kampmann  v.  Williams,  70  Tex.  568. 

Vermont. — Michigan  Ins.  Co.  v.  Leaven- 
worth, 30  Vt.  20;  Pindar  v.  Barlow,  31  Vt. 
529- 

In  the  absence  of  evidence  as  to  the  time 
when  a  lost  promissory  note  was  payable,  it 
will  be  presumed  payable  on  demand.  Tucker 
v .  Tucker,  119  Mass.  79. 

A  postdated  note  expressing  no  time  of 
payment  will  be  considered  due  from  its  date. 
Mohawk  Bankt'.  Broderick,  10  Wend.  (N.  Y.) 
3<H- 

In  Roberts  v.  Snow,  27  Neb.  425,  Reese,  C. 
J.,  said  :  "  The  rule  seems  to  lie  that,  in  cases 
of  this  kind,  the  legal  intendment  that  the 
notes  are  payable  upon  demand  cannot  be 
changed  by  parol  proof,  any  more  than  could 
the  express  terms  of  a  written  instrument 
be  changed."  See  also  Sheldon  -•.  Heaton, 
88  Hun  (N.  Y.)  535;  Thompson  v.  Ketchum, 
8  Johns.  (N.  Y.)  189,  5  Am.  Dec.  332. 

4.  St.  Charles  First  Nat.  Bank  v.  Hunt,  25 
Mo.  App.  170.  In  this  case  the  note  was  pay- 
able "  after  date." 

It  has  been  held  that  where  a  note  dated 
June  29,  1879,  was  made  payable  on  the  "first 
day  of  March,"  mentioning  no  year,  it  will 
be  considered  as  if  no  time  of  payment  at  all 
were  stated,  and  be  subjected  to  a  like  rule. 
Collins  7'.  Trotter,  Si  Mo.  275.  But  compare 
Neal  v.  Reams,  88  Ga.  298. 

6.  Converse  r.  Johnson,  146  Mass.  20;  Rob- 
erts v.  Snow,  27  Neb.  425;  Jones  v.  Brown,  tl 
Ohio  St.  fioi. 

6.  See  supra,  this  title,  Formal  Essential) 
—  As  to  forties. 
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or  to  the  ''bearer,"  or  some  equivalent  phrase  must  be  used.1 

Any  Expression  is  Sufficient,  it  seems,  which  shows  the  intention  of  the  parties 

to  make  the  instrument  a  negotiable  one  transferable  from  person  to  person.2 
statutes  have  much  modified  the  law  on  this  point.3 

A.  or  Bearer. — A  bill  or  note  payable  to  "A.  or  bearer"  is  in  effect  payable 
to  bearer  simply,  and  does  not  require  the  indorsement  of  A.4 


1.  Necessity  of  Negotiable  Words. — Chitty  on 
Bills*  159;  Story  on  Promissory  Notes,  §44; 
Story  on  Bills  of  Exchange,  §  60. 

I  'nited  States. — Muir  v.  Jenkins,  2  Cranch 
(C.C.)  18 ;  Porter  v.  Janesville,  3  Fed.  Rep. 617  ; 
Sherman  Bank  v.  Apperson,  4  Fed.  Rep.  25. 

California.  —  Graves  v.  Mono  Lake  Hy- 
draulic Min.  Co.,  81  Cal.  304. 

Connecticut. — Backus  v.  Uanforth,  10  Conn. 
297;  Curtiss  v.  Hazen,  56  Conn.  146. 

Delaware. — Fernon  v.  Farmer,  1  Harr. 
(Del.)  32  ;  Bush  v.  Peckard,  3  Harr.  (Del.)  385. 

Georgia. — Reed  v.  Murphy,  1  Ga.  236. 

Indiana. — Albright  v.  Griffin,  78  Ind.  182. 

Maryland. — Noland  v.  Ringgold,  3  Har.  & 
J.  (Md.)  216,  5  Am.  Dec.  435;  Yingling  v. 
Kohlhass,  18  Md.  148. 

Missouri. — Davis  v.  Helm,  34  Mo.  App. 
332- 

Ohio. — Smurr  v.  Forman,  I  Ohio  272. 
Pennsylvania. — Raymond  v.  Middleton,  29 
Pa.  St.  529;  Gerard  v.  LaCoste,  1  Dall.  (Pa.) 

194. 

South  Dakota. — Searles  v.  Seipp  (S.  Dak. 
1895),  61  N.  W.  Rep.  804. 

An  instrument  payable  to  A.  simply,  is  not 
negotiable.  Barriere  v.  Nairac,  2  Dall.  (Pa.) 
249;  Davis  v.  Helm,  34  Mo.  App.  332;  Hack- 
ney v.  Jones,  3  Humph.  (Tenn.)  612;  Kamp- 
mann  v.  Williams,  70  Tex.  568;  Stebbins  v. 
Union  Pac.  R.  Co.,  2  Wyoming  71. 

A  note  payable  "to  the  bearer,  A."  is  not 
negotiable.    Warren  v.  Scott,  32  Iowa  22. 

2.  What  are  Sufficient  Words  of  Negotiability. — 
Wilson  County  v.  Nashville  Third  Nat.  Bank, 
103  U.  S.  776;  Muir  v.  Jenkins,  2  Cranch  (C. 
C.)  18;  Porter  v.  Janesville,  3  Fed.  Rep.  617; 
Sherman  Bank  v.  Apperson,  4  Fed.  Rep.  25; 
U.  S.  v.  White,  2  Hill  (N.  Y.)  59,  37  Am. 
Dec.  374. 

In  Raymond  v.  Middleton,  29  Pa.  St.  529, 
Porter,  J.,  says  :  "So  commonly  are  the  terms 
'or  order,'  'or  bearer,'  employed  in  commercial 
instruments,  that  we  are  apt  to  suppose  them 
essential  to  negotiability.  It  is  otherwise. 
Words  are  but  the  signs;  thought  is  chiefly 
valuable;  and  when  for  a  sufficient  considera- 
tion the  minds  of  the  parties  have  concurred  in 
an  agreement,  that  is  a  contract,  and  it  must  be 
executed  as  they  intended  unless  forbidden  by 
law.  Order  or  bearer  are  convenient  and  ex- 
pressive, but  clearly  not  the  only  words  which 
will  communicate  the  quality  of  negotiability. 
'Some  equivalent  words  should  be  used  :'  Story 
on  Bills,  §  60.  '  Words  in  a  bill,  from  which  it 
can  be  inferred  that  the  person  making  it  or 
any  other  party  to  it  intended  it  to  be  negotia- 
ble, will  give  it  a  transferable  quality  against 
that  person:'  U.  S.  v.  White,  2  Hill  (N.  Y.) 
59,  37  Am.  Dec.  374.  The  concession,  there- 
fore, may  be  made,  that  if  the  makers  of  this 
note,  having  omitted  the  usual  words  to  ex- 


press negotiability,  had  said,  '  This  note  is  and 
shall  be  negotiable,'  it  would  have  been  nego- 
tiable." 

Illustrations. — A  note  payable  to  A.or  holder 
is  equivalent  to  a  note  payable  to  A.  or  bearer 
and  negotiable.  Putnam  v.  Crymes,  1  Mc- 
Mull.  L.  (S.  Car.)  9,  36  Am.  Dec.  250. 

A  note  payable  to  "  the  order  of  the  person 
who  shall  hereafter  indorse  the  same  "  is  ne- 
gotiable. U.  S.  v.  White,  2  Hill  (N.  Y.)  59, 
37  Am.  Dec.  374. 

An  instrument  payable  "  to  the  said  , 

his  executors,  administrators,  and  assigns,"  is 
negotiable.  Dutchess  County  Ins.  Co.  v. 
Hachfield,  1  Hun  (N.  Y.)  675. 

An  instrument  payable  "to  order"  without 
mentioning  the  name  of  any  payee  may  be 
sued  upon  by  any  bona  fide  holder.  Davega 
v.  Moore,  3  McCord  L.  (S.  Car.)  482. 

In  Gorgier  v.  Mieville,  3  B.  &  C.  45,  10  E. 
C.  L.  16,  a  bond  of  the  King  of  Prussia,  pay- 
able to  "  every  person  who  should  be  for  the 
time  being  the  holder  of  it,"  was  said  to  be 
analogous  to  a  bank  note  payable  to  the  bearer, 
and  to  pass  by  delivery.  See  In  re  Imperial 
Land  Co.,  L.  R.  n  Eq.  493. 

The  cases  of  In  re  Natal  Invest.  Co.,  L.  R. 
3  Ch.  355,  and  In  re  Blakelv  Ordnance  Co., 
L.  R.  3  Ch.  154,  were  instances  of  corporate 
debentures  under  the  company's  seal,  and  are 
not  opposed  to  the  effect  of  such  expressions 
as  those  quoted,  being  sufficient  to  impart  the 
character  of  negotiability  to  a  bill  or  note. 

3.  In  Colorado  no  words  of  negotiability 
are  necessary  to  make  an  instrument  ne- 
gotiable, and  a  note  payable  to  A.  B.  simply 
is  equivalent  to  one  payable  to  A.  B.  or  order. 
Thackaray  v.  Hanson,  1  Colo.  365;  Cowan  v. 
Hallack,  9  Colo.  572. 

So,  in  Illinois.  Walter  v.  Kirk,  14  111.  55 ; 
Archer  v.  Claflin,  31  111.  306;  Lowry  v.  An- 
dreas, 20  111.  App.  '521;  Haines  v.  Nance,  52 
111.  App.  406.  But  a  note  payable  to  bearer 
simply,  passes  by  delivery.  Rabberman  v. 
Muehlhausen,  3  111.  App.  326;  Garfield  v. 
Berry,  5  111.  App.  355. 

In  Georgia,  by  statute,  a  note  which  con- 
tains no  words  of  negotiability  passes  by  in- 
dorsement, so  as  to  enable  the  indorsee  to  sue 
the  maker  in  his  own  name,  and  also  to  ren- 
der the  indorser  liable  upon  his  indorsement. 
National  Bank  v.  Leonard,  91  Ga.  805 ;  Good- 
man v.  Fleming,  57  Ga.  350. 

The  local  statutes  should  be  examined  in 
every  case  to  determine  what  words,  if  any, 
are  necessary  to  negotiability. 

4.  A.  or  Bearer,  Equivalent  to  Bearer — Eng- 
land.— Grant  v.  Vaughan,  3  Burr.  1516;  Hin- 
ton's  Case,  2  Show.  235  ;  Crawley  v.  Crowther, 
Freem.  Ch.  257;  Anonymous,  1  Salk.  126. 

Canada. — Vanleuven  v.  Vandusen,  7  U.  C. 
B.  176. 
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Order  of  A. — An  instrument  payable  "  to  the  order  of  A."  is  in  effect  payable 
to  A.  or  order.1 

Negotiable  at  Particular  Bank. — A  clause  making  a  note  negotiable  at  a  particu- 
lar bank  has  no  effect  upon  the  negotiable  character  of  the  instrument,  nor 
does  it  restrain  its  negotiability  elsewhere.2 

(8)  Expression  of  Consideration —  Value  Received. — In  the  absence  of  statute, 
it  is  not  necessary  in  a  bill  or  note  to  insert  the  words,  "value  received,"  or  to 
express  the  consideration  in  any  way.3     The  employment  of  the  words 


United  States. — Bullard  v.  Bell,  I  Mason 
(U.  S.)  243. 

Georgia. — Cox  v.  Adams,  2  Ga.  158. 

Indiana. — Melton  v.  Gibson,  97  Ind.  158; 
Tescher  v.  Merea,  118  Ind.  586. 

Iowa. — Creighton  v.  Gordon,  Morr.  (Iowa) 
41 ;  Shelton  v.  Sherfey,  3  Green  (Iowa)  108. 

Maine. — Eddy  v.  Bond,  19  Me.  461,  36  Am. 
Dec.  767. 

Massachusetts. — Dole  v.  Weeks,  4  Mass. 
451  ;  Truesdell  v.  Thompson,  12  Met.  (Mass.) 
565 ;  Wilbour  v.  Turner,  5  Pick.  (Mass.)  526. 

Michigan. — Bitzer  v.  Wagar,  83  Mich.  223. 

Mississippi. — Tillman  v.  Ailles,  5  Smed.  & 
M.  (Miss.)  373,  43  Am.  Dec.  520 ;  Hart  v.  Tay- 
lor, 70  Miss.  655;  Hathcock  v.  Owen,  44  Miss. 
799- 

Nevada. — State  v.  Cleavland,  6  Nev.  181. 
New  Jersey. — Hutchings  v.  Low,  13  N.  J. 
L.  246. 

New  York. — Pierce  v.  Crafts,  12  Johns.  (N. 
Y.)  90. 

Ohio. — Avery  v.  Latimer,  14  Ohio  542. 

Pennsylvania. — Rankin  v.  Woodworth,  2 
Watts  (Pa.)  134. 

Vermont. — Matthews  v.  Hall,  1  Vt.  317. 

So,  if  payable  to  "  ship  Fortune,  or  bearer." 
Grant  v.  Vaughan,  3  Burr.  1516. 

Some  early  English  cases,  and  one  or  two 
later  authorities,  are  opposed  to  this  doctrine. 
Thus,  it  has  been  held  that  a  custom  to  pay 
bearer  on  such  instruments  is  too  general, 
Horton  v.  Coggs,  3  Lev.  299;  that  the  assignee 
could  not  bring  suit  in  his  own  name,  Nich- 
olson v.  Sedgwick,  1  Ld.  Raym.  180;  Hodges 
v.  Steward,  1  Salk.  125;  Walmsley  v.  Child,  1 
Ves.  341;  Bradley  v.  Trammel,  Ilempst.  (U. 
S.)  164;  but  he  might  sue  his  immediate  in- 
dorser,  Hodges  v.  Steward,  1  Salk.  125. 

In  Alabama  instruments  payable  to  A.  or 
bearer  must  be  indorsed  by  A.  before  a  suit 
can  be  maintained  in  the  name  of  the  holder. 
Sprowl  v.  Simpkins,  3  Ala.  515  ;  White  v.  Joy, 
4  Ala.  571 ;  Blackman  v.  Lehman,  63  Ala.  554, 
35  Am.  Rep.  57;  Cobb  v.  Bryant,  86  Ala.  316. 

Arkansas. — So,  it  would  seem,  in  Arkansas. 
Bradley  v.  Trammel,  Ilempst.  (U.  S.)  165. 
But  see  Cowser  v.  Tatum,  24  Ark.  13. 

In  Illinois  ilir  same  rule  exists.  Hilborn  v. 
Artus,  4  111.  344;  Sappington  v.  Pulliam,4  111. 
385;  Rooaa  v.  Crist,  17  III.  450,  65  Am.  Dec. 
670;  Wilder  v.  I  )<  Wiilf,  24  111.  too;  Garvin  v. 
WMwell,  83  111.  215;  Turner  v.  Peoria,  etc.,  R . 
Co.,  9S  III.  134,  35  Am.  Rep.  144;  Rabbor- 
man  v.  Muehlhausen,  3  III.  App.  326;  Garfield 
v.  Berry,  5  III.  App.  355. 

Missouri. — A  note  payable  to  A,  or  bearer 
Is  not  negotiable  by  delivery  under  the  Mis- 
souri  statute  of  assignments,  but  by  assign- 
ment only.    Beatty  v.  Anderson,  5  Mo.  447. 


1.  Order  of  A.  Equals  A.  or  Order. — Fisher  v. 
Pomfret,  12  Mod.  125;  Hart  v.  King,  12  Mod. 
310;  Smith  v.  M'Clure,  5  East  476;  Michigan 
Ins.  Bank  v.  Eldred,  9  Wall.  (U.  S.)  544; 
Sherman  v.  Globe,  4  Conn.  246;  Stevens  v. 
Gregg,  89  Ky.  461;  Howard  v.  Palmer,  64 
Me.  86;  Durgin  v.  Bartol,  64  Me.  473;  Hiding 
v.  Hugg,  1  W.  &  S.  (Pa.)  419;  Mvers  v.  Wil- 
kins,  6U.C.Q.  B.  421. 

2.  Instrument  Negotiable  at  Designated  Bank. 
— Schoharie  County  Nat.  Bank  v.  Bevard,  51 
Iowa  257  ;  Wardell  v.  Hughes,  3  Wend.  (N.Y.) 
418.  See  Middleton  v.  Boston  Locomotive 
Works,  26  Pa.  St.  257;  Raymond  v.  Middle- 
ton,  29  Pa.  St.  529. 

The  expression,  "  payable  and  negotiable  " 
at  a  designated  bank,  without  other  words  of 
negotiability,  does  not  make  the  instrument 
negotiable.  Raymond  v.  Middleton,  29  Pa. 
St.  529. 

Where  the  designated  bank  has  discounted 
the  note  negotiable  thereat,  no  ofTsets  in  con- 
sequence of  any  transactions  between  the  par- 
ties can  be  set  up  against  the  bank  by  making 
the  note  negotiable  in  the  bank.  The  maker 
authorizes  the  bank  to  advance  on  his  credit 
to  the  owner  of  the  note  the  sum  expressed  on 
its  face.  Mandevillev.  Union  Bank, 9 C ranch 
(U.  S.)  9.  See  also  the  title  Banks  and 
Banking,  vol.  3,  p.  504. 

As  to  Statutes  in  some  states  requiring  prom- 
issory notes  to  be  made  payable  at  a  bank,  see 
supra,  this  section,  Expression  of  Place  of 
Payment. 

3.  Instrument  Need  Not  Express  Consideration 

— England. — White  v.  Ledwick,  4  Doug.  247, 
26  E.  C.  L.  335;  Hatch  v.  Trayes,  11  Ad.  & 
El.  702,  39  E.  C.  L.  207;  Poplewell  v.  Wil- 
son, 1  Stra.  264. 

Canada. —  Duchesnay  v.  Evarts,  2  Rev.  de 
Leg.  (L.  C.)  31. 

United  States. — Moses  v.  Lawrence  County 
Bank,  149  U.  S.  298;  Benjamin  Tillman,  2 
McLean  (U.  S.)  213;  Cook  v.  Gray,  Ilempst. 
(U.  S.)84. 

California. —  People  v.  MiDcrmott ,  K  Cal. 
288. 

Colorado. —  Cowan  v,  Hal  lack,  9  Colo.  578; 
Salazar  v.  Taylor,  18  Colo.  538. 

Illinois. — Archer  v.  Clallin,  31  111.  306. 
Maine.  —  Kendall  v.  Garvin,  15  Me.  131,  32 
Am.  Dec.  141;  Noyes  v.  Gilman,  65  Me.  589. 

Massachusetts. — Townsend  :•.  Derby,  3  Slot. 
(Mass.)  303;  Dean  v.  Carruth,  108  Mass.  242. 

New  Hampshire.  —  llarriman  v.  Sanborn, 
43  N.  H.  128:  Martin  v.  Stone  (N.  H.  1893), 
29  Atl.  Rep.  845. 

New  fork.  —  Kimball  v.  Huntington,  10 
Wend.  (N.  Y.)  675,  25  Am.  Dei-.  ,()o;  Un- 
derbill   v.  Phillips,   10  Hun   (N.  V.)  591; 
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"value  received  "  in  bills  and  notes  is,  however,  universal,  and  even  a  specific 
reference  to  the  consideration  for  which  the  instrument  is  given  does  not 
affect  its  negotiable  character.1 

Meaning  of  Phrase  "Value  Received." — When  the  words  "  value  received"  are 
introduced  in  a  bill  or  note  they  are  deemed  to  refer  to  value  received  by  the 
drawer  or  maker  from  the  payee;2  but  in  bills  payable  to  the  order  of  a  third 
person,  these  words  may  also  refer  to  a  consideration  moving  from  the 
drawer  to  the  drawee,  but  the  former  meaning  is  the  accepted  one.3 

By  statute  in  Missouri  only  promissory  notes  expressed  to  be  for  "  value 
received "  are  negotiable,4  but  the  statute  does  not  extend  to  bills  of 
exchange.* 

Patent  Right  Notes. — There  are,  in  several  states,  statutes  requiring  notes 
whereof  the  consideration  is  a  patent  right  to  contain  the  words  "  given 
for  a  patent  right."    The  courts  are  not  in  agreement  as  to  their  effect e 


Carnwright  v.  Gray,  127  N.  Y.  92,  24  Am.  St. 
Rep.  424,  57  Hun  (N.  Y.)  518;  Kinsman  v. 
Birdsall,  2  E.  D.  Smith  (N.  Y.)  395. 

South  Carolina.  —  Hubble  v.  Fogartie,  3 
Rich.  L.  (S.  Car.)  413,  45  Am.  Dec.  775. 

Vermont. — Leonard  v.  Walker,  Brayt.  (Vt.) 
203. 

The  words  "  value  received  "  are  not  in- 
dicative of  an  intention  on  the  part  of  the  ac- 
ceptor to  make  the  bill  negotiable.  Culbertson 
v.  Nelson  (Iowa  1895),  61  N.  W.  Rep.  854. 

In  Hatch  v.  Trayes,  11  Ad.  &  El.  702,  39  E. 
C.  L.  207,  it  is  said  that  the  words  "value  re- 
ceived "  express  only  what  the  law  must  imply 
in  bills  and  notes  from  the  nature  of  the  in- 
struments and  from  the  relations  of  parties 
apparent  upon  them,  and  it  makes  no  differ- 
ence whether  the  words  be  or  be  not  inserted. 

Some  old  cases  are  found  in  favor  of  the  in- 
sertion of  the  words  "value  received"  in 
bills  and  notes.  Banbury  v.  Lisset,  2  Stra. 
121 1 ;  Pierce  v.  Wheatley,  4  Vin.  Abr.  241; 
Saxton  v.  Johnson,  10  Johns.  (N.  Y.)  418. 
See  Hemmenway  r\Hickes,4  Pick.  (Mass. )  500. 

In  White  v.  Ledwick,  4  Doug.  247,  26  E.  C. 
L-  335)  Bullard  J.,  referred  to  Banbury  v. 
Lisset,  2  Stra.  1211,  and  Pierce  v.  Wheatley, 

4  Vin.  Abr.  241,  but  did  not  consider  them  as 
conclusive  authorities  as  they  were  only  deter- 
minations at  nisi  prills. 

Nonnegotiable  Notes. — The  words  "value  re- 
ceived" in  a  nonnegotiable  note  are  sufficient 
to  raise  a  legal  presumption  of  consideration. 
Hill  v.  Todd,  29  111.  101 ;  Hoyt  v.  Jaffray,  29 
111.  104;  Dugan  v.  Campbell,  1  Ohio  115. 

1.  See  supra,  this  title,  Formal  Essentials 
as  to  Payment — Statement  of  Consideration. 

2.  Thus,  in  notes,  Clayton  v.  Gosling,  5 
B.  &  C.  360,  11  E.  C.  L.  252;  and  in  bills 
drawn  to  the  order  of  the  drawer,  Highmore 
v.  Primrose,  5  M.  &  S.  65. 

But  the  instrument  may  state  that  the  con- 
sideration was  received  in  trust  for  another, 
and  its  validity  is  not  thereby  affected.  Smith 
v.  Kendall,  6  T.  R.  123. 

3.  Grant  v.  DaCosta,  3  M.  &  S.  351. 

4.  Missouri  Statutes.  —  Beatty  v.  Anderson, 

5  Mo.  447;  Bailey  v.  Smock,  61  Mo.  213;  Tay- 
lor v.  Newman,  77  Mo.  257;  Savings  Bank  v. 
National  Bank  of  Commerce,  38  Fed.  Rep. 
800.  See  International  Bank  v.  German  Bank, 
3  Mo.  App.  362. 


The  petition  must  aver  that  the  note  "was 
expressed  to  be  for  value  received  "  in  order 
to  charge  the  indorsers.  Hart  v.  Harrison 
Wire  Co.,  91  Mo.  414.  This  rule  extends  only 
to  promissory  notes.  Famous  Shoe,  etc.,  Co. 
v.  Crosswhite,  124  Mo.  34,  disapproving  Low- 
enstein  v.  Knopf,  2  Mo.  App.  159.  It  does 
not  extend  to  checks.  Famous  Shoe,  etc.,  Co. 
v.  Crosswhite,  124  Mo.  34  [reversing  Famous 
Shoe,  etc.,  Co.  v.  Crosswhite,  51  Mo.  App. 
55] ;  Burns  v.  Kahn,  47  Mo.  App.  215;  Taylor 
v.  Newman,  77  Mo.  257. 

B.  Jeffries  v.  Hager,  18  Mo.  272;  Taylor  v. 
Newman,  77  Mo.  257. 

But  without  these  words  the  statutory  dam- 
ages for  dishonor  cannot  be  recovered.  Phil- 
lips v .  Evans,  64  Mo.  17  ;  Taylor  v.  Newman,  77 
Mo.  257  ;  Lowenstein  -'.  Knopf,  2  Mo.  App.  159. 

6.  Patent  Right  Notes. — The  Pennsylvania 
statute,  and  it  seems  that  of  New  York,  make 
notes,  not  containing  the  required  words,  void 
between  the  original  parties  and  those  taking 
with  notice.  Bowen  v.  Kemerer,  11  Phila. 
(Pa.)  557;  Hunter  v.  Henninger,  93  Pa.  St. 
373;  Palmer  v.  Minar,  8  Hun  (N.  Y.)  346 
(construing  Pa.  Stat.);  Spring  v.  Quance,  3 
How.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  65.  But 
see  Herdic  v.  Roessler,  109  N.  Y.  127. 

In  other  states  the  statutes  merely  make 
notes  not  so  expressed  subject  to  the  same 
defenses  against  holders  or  indorsees  with 
notice  as  could  be  asserted  between  the  origi- 
nal parties.  Hereth  v.  Merchants'  Nat.  Bank, 
34  Ind.  380;  Brechbill  v.  Randall,  102  Ind. 
528,  52  Am.  Rep.  695;  New  v.  Walker,  108 
Ind.  365,  58  Am.  Rep.  40;  Robertson  v. 
Cooper,  1  Ind.  App.  78 ;  Tod  v.  Wick,  36  Ohio 
St.  370;  Delong  v.  Barnes,  45  Ohio  St.  237; 
Streit  t'.  Waugh,  48  Vt.  298  ;  Girvin  v.  Burke. 
19  Ont.  Rep.  204. 

The  expression  of  the  consideration  as  re- 
quired does  not  take  from  notes  their  nego- 
tiable character,  Hereth  v.  Meyer,  33  Ind. 
511;  Doherty  v.  Perry,  38  Ind.  15;  nor  au- 
thorize the  jury  to  infer  that  the  patent  was 
known  to  the  purchaser  to  be  worthless, 
Hereth  v.  Merchants'  Nat.  Bank,  34  Ind.  380; 
but,  as  provided  in  the  statutes,  makes  the 
instrument  subject  to  the  same  defenses  in 
the  hands  of  an  indorsee  as  between  the  orig- 
inal parties,  Haskell  v.  Jones,  86  Pa.  St.  173; 
Girvin  v.  Burke,  19  Ont.  Rep.  204. 
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or  validity  as  will  appear  from  the  notes  below.1 

(g)  Direction  to  Place  to  Account. — A  bill  of  exchange  sometimes  contains 
a  direction  to  the  drawee  to  place  the  amount  to  the  account  of  the  drawer 
or  to  the  account  of  the  drawee  or  some  third  person  ;2  but  such  a  direction 
is  entirely  unnecessary  and  in  no  way  affects  the  negotiability  of  the  instru- 
ment.3 

(10)  Words  of  Advice. — Bills  are  sometimes  drawn  with  a  direction  to  pay 
"as  per  advice,"  or  "without  further  advice,"  or  "with  or  without  further 
advice."  Such  expressions  are  sometimes  prudent,  but  never  essential. 
Where  a  bill  is  payable  "as  per  advice,"  the  drawee  cannot  safely  accept  until 
he  has  received  advice.* 

(n)  Provision  in  Case  of  Need. — A  drawer  sometimes  points  out  persons 
to  whom  recourse  may  be  had  as  acceptors  or  payees  for  honor  in  case  the 
drawee  refuses  to  honor  the  bill  of  exchange.  This  is  done  by  writing  under 
the  drawee's  address  in  the  corner  of  the  bill  the  words,  "In  case  of  need 

apply  to  Messrs.  at  ,"  or,  "Au  besoin  cliez  Messrs.  a  ."  This 

is  valid  and  is  said  to  be  usual  upon  the  continent  of  Europe.5    The  holder 


Instruments  wherein  the  words  "given  for 
a  patent  right "  are  omitted,  are  valid  in  the 
hands  of  bona  fide  purchasers  without  notice. 
New  v.  Walker,  108  Ind.  365,  58  Am.  Rep. 
40;  Tescher  v.  Merea,  118  Ind.  586;  Vos- 
burgh  v.  Diefendorf  (Supreme  Ct.;,  1  N.  Y. 
Supp.  58;  Canajoharie  Nat.  Bank  v.  Diefen- 
dorf (Supreme  Ct.),  4  N.  Y.  Supp.  262;  Met- 
ropolitan Nat.  Bank  v.  Sieber,  11  Phila.  (Pa.) 
558;  Haskell  v.  Jones,  86  Pa.  St.  173;  Hunter 
v.  Henninger,  93  Pa.  St.  373;  Chattanooga 
First  Nat.  Bank  v.  Stockell,  92  Tenn.  252; 
Pendar  v.  Kelley,  48  Vt.  27. 

If  a  purchaser  buys  a  patent  note,  which 
does  not  contain  the  required  expression, 
with  actual  notice,  he  takes  subject  to  the  de- 
fense of  fraud.  New  v.  Walker,  108  Ind.  365, 
58  Am.  Rep.  40;  Hunter  v.  Henninger,  93  Pa. 
St.  373- 

The  Ohio  act  has  been  held  not  to  relate  to 
negotiable  paper  given  for  machines  built 
under  letters  patent,  nor  to  negotiable  paper 
given  to  secure  the  agency  to  sell  machines 
so  built  within  a  certain  territory.  State  v. 
Peck,  25  Ohio  St.  26. 

These  acts  do  not  extend  to  nonnegotiable 
instruments.  State  v.  Brower,  30  Ohio  St. 
101 ;  Gray  v.  Mortimer,  7  Pa.  Co.  Ct.  Rep.  671. 

Notes  between  the  same  parties,  given  in 
place  of  patent  notes  taken  up,  are  within  the 
statute.  Dclong  v.  Barnes,  45  Ohio  St.  237 ; 
Girvin  v.  Burke,  19  Ont.  Rep.  204. 

1.  Constitutionality  of  Statutes. — The  follow- 
ing authorities  favor  the  constitutionality  of 
these  acts.  Herdlc  v.  Roessler,  109  N.  Y. 
I27.  39  H"n  (N.  Y.)  198;  New  v.  Walker, 
inH  Ind.  365,  58  Am.  Rep.  40;  Hankey  v. 
Downey,  116  Ind.  118;  Brechbill  V.  Randall, 
102  Ind.  528,  52  Am.  Rep.  fxj^ ;  Haskell  7\ 
Jones,  86  Pa.  St.  173;  Tod  r  .  Wick,  36  Ohio 
St.  370.    See  Tilson  v.  Gat  ling,  60  Ark.  114. 

Other  courts  have  held  provisions  of  this 
character  unconstitutional,  as  interfering  witb 
the  exclusive  right  of  Congress  to  legislate 
witb  regard  to  patents.  Woollen  t.  Banker, 
2  Flipp.  (U.  S.)  33;  Castle  v.  Hutchinson,  25 
Fed.  Rep,  394;  Hollida  v.  Hunt,  70  III.  109, 
22  Am.  Rep.  63;  Helm  v.  Huntington  First 


Nat.  Bank,  43  Ind.  167;  Crittenden  -'.White, 
23  Minn.  24,  23  Am.  Rep.  676;  Cranson  v. 
Smith,  37  Mich.  309,  26  Am.  Rep.  514;  Wilch 
v.  Phelps,  14  Neb.  134.  See  State  v.  Lock- 
wood,  43  Wis.  403;  Reeves  v.  Corning,  51 
Fed.  Rep.  787.  These  decisions  are  founded 
mainly  upon  Ex  p.  Robinson,  2  Biss.  (U.  S.) 
309,  which  holds  the  provisions  of  the  Indiana 
statute  as  to  persons  selling  patent  rights  be- 
ing obliged  to  file  affidavits  with  the  county 
clerk,  etc.,  to  be  unconstitutional. 

The  case  of  Patterson  v.  Kentucky, 97U.S.501, 
went  far  towards  overturning  the  authority  of 
Exp.  Robinson,  2  Hiss. (U.S.)  309.  See  Reeves 
v.  Corning,  51  Fed.  Rep.  774  ;  I  Ierdic  Roess- 
ler, 109 N.Y.  127;  Todt\Wick,360hioSt.37o. 

Thus,  after  the  decision  of  Patterson  v. 
Kentucky,  97  U.  S.  501,  the  Supreme  Court  of 
Indiana  overruled  Helm  v.  Huntington  First 
Nat.  Bank,  43  Ind.  167,  and  Grover,  etc.,  Sew- 
ing Mach.  Co.  v.  Butler,  53  Ind.  454,  21  Am. 
Rep.  200,  upon  the  ground  that  the  authority 
of  Ex  p.  Robinson,  1  Biss.  (U.  S.)  309,  was 
overthrown.  Brechbill  v.  Randall,  102  Ind. 
528,  52  Am.  Rep.  695. 

2.  Chitty  on  Bills  *i62.  See  also  supra, 
this  title,  Formal  Essentials — As  to  Payment 
— Statement  of  Consideration . 

3.  Direction  as  to  Account  Unnecessary. — 
Laing  v.  Barclay,  1  B.  &  C.  398,  8  E.  C.  L.  170; 
Hall  v.  Prittie,  17  Ont.  App.  306;  In  rc  Far- 
rell,  10  Ir.  Ch.  R.  304. 

In  the  absence  of  any  direction,  the  ordi- 
nary rules  as  to  the  application  of  payments 
arc  applied.  Cowperthwaite  v.  Sheffield,  1 
Sandf.  (N.  Y.)  416. 

If  A,  the  drawer  of  a  bill  of  exchange,  di- 
rects that  the  amount  of  the  bill  Ik1  placed  to 
the  account  of  B,  and  the  bill  is  accepted  gen- 
erally and  paid  by  C,  the  drawee,  A  is  not 
liable  to  C,  unless  B  is  the  agent  of  A,  having 
in  his  charge  property  of  A,  the  proceeds  of 
which  he  has  to  remit  to  C,  in  which  case  the 
direction  charge  is  a  mere  reference  to  the 
fund.    Bell  z'.  Davidson,  3  Wash.  (U.  S.)  3J8. 

4.  Chitty  <>n  Bills  "162  ;  Hylcs  on  Hills  *<m. 
B.  Chitty  on  Bills  *  161; ;  Story  on  Hills,  $  65  ; 

1  Daniel's  Negotiable  Instruments,  $111. 
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must  apply  to  the  party  so  addressed,  who  may  accept  and  pay  without  pre- 
vious protest,  and  sue  the  drawer  for  the  amount.1 

(12)  Attestation. — Attestation  by  a  subscribing  witness  is  in  no  case 
necessary  to  the  validity  of  a  bill  or  note,  unless  required  by  statute.2 

Statutes  as  to  Attested  Notes. — In  a  few  states  the  statute  of  limitations,  appli- 
cable  to  attested  notes,  allows  an  action  to  be  maintained  upon  them  after 
the  lapse  of  a  much  longer  time  than  in  the  case  of  notes  unattested.3 

Witness  without  Words  of  Attestation. — Where  one  writes  his  name  without  words 
of  attestation  upon  a  promissory  note,  in  the  place  where  it  is  customary  for 
attesting  witnesses  to  sign,  he  will  be  presumed  to  sign  as  an  attesting 
witness.4 

Where  Witness  Not  Requested  to  Attest. — If  one  signs  a  note  as  a  witness  at  the 
time  of  making,  in  the  maker's  presence,  the  instrument  will  have  the  quali- 
ties of  an  attested  note,  although  he  was  not  requested  by  the  maker  to 
become  a  witness.6 

When  Witnesses  must  be  Produced  to  Prove  Attested  Notes. — If  a  bill  or  note  is  at- 
tested, the  subscribing  witness  must,  in  general,  be  produced  to  prove  the 
instrument,6  but  this  rule  does  not  apply  where  a  subscribing  witness  cannot 
be  produced  by  reason  of  death,  absence  from  the  jurisdiction,  or  the  like.7 
It  is  held  in  some  states  that  proof  that  the  maker  has  admitted  or  confessed 
the  execution  of  the  instrument,  renders  calling  subscribing  witnesses  unnec- 
essary.8 


1.  1  Pardessus  438;  Chitty  on  Bills  *i65. 

2.  Chitty  on  Bills  *i66;  Story  on  Promis- 
sory Notes,  ij  54. 

Where  Maker  Signs  by  Mark.  —  This,  even 
though  the  maker  signs  by  a  mark.  Hilborn 
v.  Alford,  22  Cal.  482 ;  Shank  v.  Butsch,  28 
Ind.  19;  Van'over  v.  Murphy  (Ky.  1891),  15 
S.  W.  Rep.  61 ;  Willoughby  v.  Moulton,  47 
N.  H.  205. 

By  statute  in  Alabama  and  Kentucky  a  sub- 
scribing witness  was  required  where  the  maker 
signed  only  by  his  mark.  Flowers  v.  Bitting, 
45  Ala.  448;  Vanover  v.  Murphy  (Ky.  1891), 
15  S.  W.  Rep.  61.  But  a  failure  in  such  case 
to  have  the  note  attested  does  not  invalidate 
it,  but  merely  makes  actual  proof  of  execution 
necessary.     Vanover  v.  Murphy  (Ky.  1891), 

15  S.  W.  Rep.  61. 

"  English  Statute. — By  Statute  17  Geo.  III.,  §30, 
bills  for  a  less  sum  than  five  pounds  were  re- 
quired to  be  attested,  but  this  statute  seems 
not  to  have  been  in  force  since  1863.  1  Rand, 
on  Commercial  Paper,  §  68,  note. 

Signature  of  Witness  by  Mark. — The  attesting 
witness  may  sign  by  a  mark.  Kinney  v.  Flynn, 
2  R.  I.  319.    And  see  article  Attestation. 

3.  Statutes  Providing  Longer  Period  for  Suit 
on  Attested  Notes. — So  in  Maine,  Massachu- 
setts, and  Vermont.    See  Quimby  v.  Buzzell, 

16  Me.  470;  Swazey  v.  Allen,  115  Mass.  594; 
Daggett  v.  Daggett,  124  Mass.  149;  Carpen- 
ter v.  McClure,  38  Vt.  375. 

But  where  the  signature  of  only  one  of  two 
makers  of  a  promissory  note  is  attested,  the 
maker  whose  signature  is  not  attested  may 
avail  himself  of  the  statute  of  limitations. 
Stone  v.  Nichols,  23  Me.  497  ;  Ministerial,  etc., 
Fund  v.  Rowell,  49  Me.  330;  Walker  v.  War- 
field,  6  Met.  (Mass.)  466. 

Where  the  maker  of  a  note,  with  full  knowl- 
edge of  the  circumstances,  consents  that  the 
wife  of  the  payee  attest  the  note,  he  cannot 


afterwards  object  that  she  was  incompetent  as 
a  witness,  and  the  note  not  a  witnessed  one 
within  the  statute.  Alexander  v.  Hanley,  64 
Vt.  361. 

4.  Farnsworth  v.  Rowe,  33  Me.  263. 

The  attestation  may  apply  to  the  whole  in- 
strument, although  written  above  the  date  at 
the  bottom  of  the  instrument.  Warren  v. 
Chapman,  115  Mass.  584. 

6.  Farnsworth  v.  Rowe,  33  Me.  263. 

6.  Proof  by  Subscribing  Witness. — Chitty  on 
Bills  *i66;  Kinney  v.  Flynn,  2  R.  I.  319; 
January  v.  Goodman,  1  Dall.  (Pa.)  208.  See 
the  title  Attestation. 

The  same  rule  applies  to  an  attested  indorse- 
ment. Stone  v.  Metcalf,  1  Stark.  53,  2  E.  C. 
L.  30. 

Where  the  attesting  witness  is  called  and 
fails  to  prove  his  handwriting,  it  may  be 
proved  by  other  witnesses.  Quimby  v.  Buz- 
zell, 16  Me.  470. 

7.  When  Proof  by  Subscribing  Witness  Not 
Essential. — So,  where  the  witness  is  insane, 
Currie  v.  Child,  3  Campb.  283;  or  dead, 
Nelson  v.  Whittall,  1  B.  &  Aid.  19;  or  out- 
side the  state,  Dunbar  v.  Marden,  13  N.  H. 
311;  Shiver  v.  Johnson,  2  Brev.  (S.  Car.)  397; 
Bussey  v.  Whittaker,  2  Nott  &  M.  L.  (S. 
Car.)  374. 

Where  the  attesting  witness  is  outside  the 
state,  it  seems  that  the  handwriting  of  both 
maker  and  witness  must  be  proved.  Dunbar 
v.  Marden,  13  N.  H.  311. 

But  if  the  maker  signs  merely  by  a  mark, 
proof  of  the  handwriting  of  the  witness  alone 
is  sufficient.  Shiver  v.  Johnson,  2  Brev.  (S. 
Car.)  397 ;  Bussey  v.  Whittaker,  2  Nott  &  M. 
L.  (S.  Car.)  374. 

8.  Mall  v.  Phelps,  2  Johns.  (N.  Y.)  451; 
Williams  v.  Floyd,  11  Pa.  St.  499.  But  com- 
pare Kinney  v.  Flynn,  2  R.  I.  319. 

But  the  confession  must  prove,  with  reason- 
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(13)  Effect  of  Omissions  and  Irregularities  Merely  Formal. — The  law  looks 
at  effect  and  substance  rather  than  at  nicety  of  form,  and,  where  the  intention 
and  meaning  are  clear,  a  bill  or  note  will  not  be  rendered  invalid  by  reason  of 
the  omission  of  some  word  easily  supplied,1  or  on  account  of  errors  in  gram- 
mar or  orthography.2 

c.  Memoranda  on  Bills  and  Notes — (1)  General  Principles. — It  fre- 
quently happens  that  provisions  with  regard  to  some  of  the  terms  or  elements 
of  a  bill  or  note  are  inserted  by  the  parties  in  the  form  of  memoranda  upon 
the  face,  margin,  or  back  of  the  instrument.  In  order  to  determine  how  far 
such  a  memorandum  is  to  be  considered  a  part  of  the  bill  or  note,  it  is  neces- 
sary to  inquire  when  and  by  whom  the  memorandum  was  made,  and  what  was 
the  intention  of  the  parties  in  making  it. 

Parol  Evidence  as  to  Circumstances  of  Making  Memorandum. — Upon  these  points  parol 
evidence  is  properly  admitted,3  and  the  facts  relative  to  the  memorandum,  the 


able  certainty,  the  identity  of  the  note. 
Shaver  v.  Ehle,  16  Johns.  (N.  Y.)  201.  See 
Hodges  v.  Eastman,  12  Vt.  358. 

This  relaxation  of  the  rule  as  to  the  neces- 
sity of  calling  a  subscribing  witness  extends 
only  to  unsealed  instruments,  Henry  v. 
Bishop,  2  Wend.  (N.  Y.)  575;  or  perhaps 
only  to  mercantile  instruments,  Shaver  T'.Ehle, 
16  Johns.  (N.  Y.)  201. 

1.  When  it  is  obvious  on  the  face  of  a  paper 
that  a  word  or  phrase  has  been  omitted  by 
mistake  or  inadvertence,  and  such  words  are 
obviously  and  naturally  suggested  upon  the 
mere  inspection  of  the  paper  as  the  words 
which  the  parties  must  have  intended  to  use, 
such  words,  or  words  of  like  import,  may  be 
supplied.  Peyton  v.  Harman,  22  Gratt.  (Va.) 
643- 

Omission  of  Word  Expressing  Time. — A  note 
payable  "  six  date  "  is  not  void  for  uncer- 
tainty. The  ambiguity,  being  patent,  is  not 
explainable  by  parol,  but  from  the  paper  itself, 
in  the  light  of  surrounding  circumstances,  the 
actual  intent  of  the  parties  may  be  inferred, 
and  the  law  will  regard  it  as  a  note  payable 
six  months  after  date.  Nichols  v.  Frothing- 
ham,  45  Me.  220,  71  Am.  Dec.  539. 

So  when  a  note  is  payable  "twenty-four 
after  date"  the  word  "months"  may  be  sup- 
plied. Conner  v.  Routh,  7  How.  (Miss.)  176, 
40  Am.  Dec.  59.  See  Laine  v.  Clarke,  3  Rev. 
de  Ldg.  (L.  C.)  450.  A  note  payable  "  ninety 
after  date"  is  payable  ninety  days  after  date. 
Deshoni/.  Lefller,  7  Mo.  App.  595.  So  a  note 
payable  '*  seventy-five  after  date."  Boykin  v. 
Mobile  Hank,  72  Ala.  262,  47  Am.  Rep.  408. 

A  note  dated  in  1837  providing  for  payment 
on  "January  1st,  one  thousand  and  forty" 
should  be  read  as  payable  January  1st,  1840, 
the  words  "eight  hundred"  being  supplied. 
Evans  v.  Steel,  2  Ala.  114. 

A  note  payable  "four  months  after"  is 
properly  completed  by  the  addition  of  the 
word  "date,"  that  being  the  obvious  and 
natural  reading,  Pearson  v.  Stoddard,  9  Gray 
(  M  iss.)  199. 

So  a  note  payable  "  one  day  after"  may  be 
declared  upon  as  a  note  payable  one  day  after 
date.    White  v.  Word,  22  Ala.  442. 

The  OnilRRlon  of  a  Word  Expressing  Amount 
may  likewise  be  supplied.  See  supra,  this 
section,  Expression  of  Amount. 


The  Omission  of  "  Interest." — In  a  note  prom- 
ising payment  of  a  certain  sum  with  "  ten 
per  cent,  after"  or  "from  date,"  the  word 
"interest"  may  be  supplied.  Higleyr.  New- 
ell, 28  Iowa  516;  Thompson  v.  Hoagland,  65 
111.  310;  Gramer  v.  Joder,  65  111.  314. 

Words  may  be  Rejected,  in  like  manner,  to 
effectuate  the  intention  of  the  parties.  Thus, 
where  a  note  read,  "  I  promise  never  to  pay," 
it  was  decided  that  the  word  "never"  must 
be  rejected,  or  read  "  ever."  Cited  per  Lord 
Mansfield,  Russel  v.  Langstaffe,  Doug.  514; 
per  Lord  Hardwicke,  Simpson  v.  Vaughan,  2 
Atk.  32. 

An  Abbreviation,  perfectly  meaningless,  added 
to  the  drawer's  name,  as  the  letters  "Fr.,"  has 
no  effect  on  his  liability.  Barclay  v.  Pursley, 
no  Pa.  St.  13. 

As  to  abbreviations,  generally,  see  the  title 
Abbreviations,  vol.  x,  p.  97. 

2.  The  fact  that  a  note  contains  the  words 
"  I  promised  "  for  "  I  promise"  is  immaterial. 
Com.  -•.  Parmenter,  5  Pick.  (Mass.)  279;  Per- 
kins v.  Com.,  7  Gratt.  (Va.)  651, 56  Am. Dec.  123. 

For  notes  containing  the  words  "  I  prom- 
ise," signed  by  two  or  more,  see  supra. 
Joint  and  Several  Notes. 

The  fact  that  the  amount  of  a  note  is  writ- 
ten "four  hund.  and  two  dollars"  is  immate- 
rial.   Glenn  v.  Porter,  72  Ind.  526. 

"  Pe.  cen."  for  "  percentum  "  lias  a  well- 
understood  meaning,  and  the  use  of  such 
phrase  does  not  interfere  with  the  character 
of  a  note  in  which  it  occurs.  Gramer  v. 
Joder,  65  111.  314. 

3.  Parol  Evidence  as  to  Memorandum. — Van 
Zandt  v.  Hopkins,  151  III.  248;  Tuckerman 
v.  Hartwcll,  3  Me.  147,  14  Am.  Dec.  225; 
Jones  v.  Fates,  4  Mass.  241;;  Springfield  Hank 
v.  Merrick,  14  Mass.  322;  Heywood  v  Perrln, 
10  Pick.  (Mass.)  228,  20  Am.  Dec.  518. 

Where  a  note  contains  a  memorandum  in 
these  words,  "  to  In-  paid  according  to  con- 
tract," parol  evidence  is  admissible  to  show 
what  contract  is  referred  to.  Wilson  7'. 
Tucker,  10  R.  I.  578. 

Parol  evidence  is  not  admissible  to  prove 

that  tin-  parties  meant  something  different  by 
the  memorandum  from  what  its  terms  plainly 
import.  Heywood  v.  Perrin,  10  Pick.  (Mass.) 
328,  20  Am.  Dec.  518.  See  also  Seymour  v. 
Farquhar,  93  Ala.  293. 
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circumstances  under  which  it  was  made,  and  its  import  and  intention,  should 
be  submitted  to  the  jury.1 

Presumption  as  to  Time  of  Making. — In  the  absence  of  all  evidence,  however,  as  to 
the  time  when  the  memorandum  was  made,  it  is  presumed  to  have  been  made 
contemporaneously  with  the  instrument.2 

Memorandum  may  Affect  with  Notice. — Whether  the  memorandum  is  or  is  not  a 
part  of  the  instrument,  it  may  serve  to  charge  one  who  takes  it  with  notice  of 
the  facts  therein  noted,  and  thus  influence  the  rights  of  subsequent  parties.3 

(2)  Contemporaneous  Memoranda  Modifying  Instrument — When  a  Part  of  the 
Instrument. — The  effect  of  a  written  contract  is  to  be  collected  from  everything 
which  appears  within  its  four  corners,4  and  any  memorandum  or  agreement  of 
the  parties  written  upon  the  face,  margin,  or  back6  of  a  bill  or  note  contem- 
poraneously with  its  execution,  and  intended  by  the  parties  to  constitute  a 
part  of  the  contract,  is  a  substantive  part  of  such  bill  or  note,  and  limits  or 
qualifies  it  in  the  same  manner  as  if  inserted  in  the  body  of  the  instrument.6 


1.  Tuckerman  v.  Hartwell,  3  Me.  147,  14 
Am.  Dec.  225. 

2.  Memorandum   Presumed   Contemporary. — 

Gibson  v.  Hawkins,  69  Ga.  354,  47  Am.  Rep. 
757;  Van  Zandt  v.  Hopkins,  151  111.  248 
(compare  Knoles  v.  Hill,  25  111.  288);  Jones 
v.  Fales,  4  Mass.  245 ;  Makepeace  v.  Harvard 
College,  10  Pick.  (Mass.)  298;  Wilson  v. 
Tucker,  10  R.  I.  578;  Fletcher  v.  Blodgett, 
16  Vt.  26,  42  Am.  Dec.  487.  Compare  Stone 
v.  Metcalfe,  4  Campb.  217. 

This  presumption  is  destroyed  by  the  fact 
that  the  memorandum  is  written  beneath  the 
indorsement  and  is  signed  by  one  not  an  orig- 
inal party  to  the  instrument.  Leland  v.  Par- 
riott,  35  Iowa  454. 

It  has  been  held  in  Mississippi  that  this 
presumption  does  not  apply  where  the  mem- 
orandum is  upon  the  back  of  the  instrument. 
Bay  v.  Shrader,  50  Miss.  326. 

In  Tennessee  it  has  been  held  that,  in  the 
absence  of  evidence,  the  court  will  not  pre- 
sume that  a  memorandum  was  made  at  the 
time  of  the  execution  of  the  instrument,  but 
the  question  should  be  put  in  issue  and  sub- 
mitted to  the  jury.  Gift  v.  Hall,  1  Humph. 
(Tenn. )  480 ;  Hatfield  v.  Griffith,  1  Lea  (Tenn.) 
300. 

3.  Memorandum  as  Notice. — Gibson  v.  Haw- 
kins, 69  Ga.  354,  47  Am.  Rep.  757;  Prins  v. 
South  Branch  Lumber  Co.,  20  111.  App.  236; 
Weber  v.  Rosenheim,  37  111.  App.  72;  Na- 
tional Security  Bank  v.  McDonald,  127  Mass. 
82;  Sanders  v.  Bacon,  8  Johns.  (N.  Y.)  485. 

A  memorandum  upon  a  joint  and  several 
note  in  the  following  words  :  "  F.  &  L.  bonds 
as  collateral"  is  not  notice  to  the  payee  of 
any  agreement  between  the  principal  and  sure- 
ty upon  the  note,  that  the  principal  would 
pledge  the  bonds  named ;  nor  that  it  was  a 
condition  precedent  to  the  liability  of  the 
surety  that  the  payee  should  receive  the  bonds 
named  as  security.  Fitchburg  Sav.  Bank  v. 
Rice,  124  Mass.  72. 

4.  Contract  to  be  Gathered  from  All  within  Its 
Corners. — Warrington  v.  Early,  2  El.  &  Bl. 
763.  75  E-  C.  L.  763. 

Mr.  Daniel  (Daniel's  Negotiable  Instru- 
ments, §  151)  has  suggested  that  it  might  with 
greater  propriety  be  said  that  the  purport  of 
the  instrument  is  to  be  gathered  from  "the 
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eight  corners,"  since  a  memorandum  upon  the 
back  is  as  effective  as  one  upon  the  face  of 
the  instrument.  The  rule  thus  stated  by  him 
has  been  quoted  with  approval  by  the  courts. 
VanZandt  v.  Hopkins,  151  111.  248;  Johnston 
v.  May,  76  Ind.  293;  Farmers'  Bank  ?;.Ewing, 
78  Ky.  264,  39  Am.  Rep.  231 ;  Morris  v.  Cain, 
39  La.  Ann.  731. 

6.  A  Memorandum  upon  the  Back  of  the  in- 
strument is  as  much  a  part  of  it  as  if  it  were 
upon  its  face.  Parsons  v.  Jackson,  99  U.  S. 
434;  Seymour  v.  Farquhar,  93  Ala.  292; 
Hughes  v.  Fisher,  10  Colo.  383;  Griffin  v. 
City  Bank,  58  Ga.  584;  Carr  v.  Welch,  46  111. 
88 ;  Barnard  v.  Cushing,  4  Met.  (Mass.)  230, 
38  Am.  Dec.  362 ;  Kalamazoo  Nat.  Bank  v. 
Clark,  52  Mo.  App.  593;  Polo  Mfg.  Co.  v. 
Parr,  8  Neb.  379,  30  Am.  Rep.  830;  Grimison 
v.  Russell,  14  Neb.  521,  45  Am.  Rep.  126; 
Henry  v.  Colman,  5  Vt.  402;  Swaisland  v. 
Davidson,  3  Ont.  Rep.  320. 

In  Mississippi  it  has  been  held  that  words 
written  on  the  back  of  a  note  are  prima  facie 
no  part  of  the  instrument,  but  are  presumed  to 
have  been  written  after  its  execution,  until 
shown  to  have  been  placed  upon  it  when  exe- 
cuted.   Bay  v.  Shrader,  50  Miss.  326. 

6.  Contemporaneous  Memorandum  Enters  Into 
Contract — England. — Hartley  v.  Wilkinson,  4 
Campb.  127,  4M.  &  S.  25  ;  Leeds  v.  Lancashire, 
2  Campb.  205 ;  Cholmeley  v.  Darley,  14  M. 
&  W.  344;  Warrington  v.  Early,  2  El.  &  Bl. 
763,  75  E.  C.  L.  763;  Fitch  v.  Jones,  5  El.  & 
Bl.  238,  85  E.  C.  L.  238. 

Canada. — Swaisland  v.  Davidson,  3  Ont. 
Rep.  320;  McKinnon  v.  Campbell,  6  U.  C.  L. 
J.  58;  Campbell  v.  McKinnon,  18  U.  C.  Q;.  B. 
612. 

Alabama. — Seymour  v.  Farquhar,  93  Ala. 
293- 

Colorado. — Hughes  v.  Fisher,  10  Colo.  383. 

Georgia. — McCalla  v.  McCalla,  48  Ga.  502  ; 
Griffin  v.  City  Bank,  58  Ga.  584. 

Illinois. — Prins  v.  South  Branch  Lumber 
Co.,  20  111.  App.  236;  Weber  v.  Rosenheim,  37 
111.  App.  72;  VanZandt  v.  Hopkins,  151  111. 
248,  40  111.  App.  635;  Benjamin  v.  McConnell 
9  111.  536,  46  Am.  Dec.  474. 

Indiana. — Osborne  v.  Fulton,  1  Blackf. 
(Ind.)  233. 

Iowa. — Elmore  v.  Higgins,  20  Iowa  250; 
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Undated,  Unsigned,  or  Printed  Memoranda. — It  makes  no  difference  that  the  mem- 
orandum is  without  date1  or  signature,2  or  that  it  is  printed.3 

Illustrations  of  Effect  of  Memoranda. — Thus,  provisions  so  inserted  as  to  the 
terms4  or  medium  of  payment,6  the  liability  of  sureties,6  or  the  waiver  of 
notice  of  presentment,  protest  and  notice,7  will  be  given  effect  according  to 
their  terms.  Provisions  which  make  the  instrument  contingent  or  uncertain 
take  away  its  negotiability  when  inserted  in  a  memorandum,  just  as  they  would 
if  inserted  in  the  body  of  the  instrument.8    But  memoranda  merely  reciting 


State  v.  Stratton,  27  Iowa  420,  1  Am.  Rep.  282  ; 
Oskaloosa  College  v.  Hickok,  46  Iowa  237. 

Kentucky. — Farmers'  Bank  v.  Ewing,  78 
Ky.  264,  39  Am.  Rep.  231. 

Maine. — Tuckerman  v.  Hartwell,  3  Me.  147, 
14  Am.  Dec.  225  ;  Ulmer  v.  Reed,  n  Me.  293 ; 
Johnson  v.  Heagan,  23  Me.  329. 

Massachusetts. — Springfield  Bank  v.  Mer- 
rick, 14  Mass.  322  ;  Barnard  v.  Cushing,  4  Met. 
(Mass.)  230,  38  Am.  Dec.  362;  Shaw  v.  First 
Methodist  Episcopal  Soc,  8  Met.  (Mass.)  223 ; 
Heywood  v.  Perrin,  10  Pick.  (Mass.)  228,  20 
Am.  Dec.  518;  Wheelock  v.  Freeman,  13  Pick. 
(Mass.  )  168,  23  Am.  Dec.  674;  Franklin  Sav. 
Inst.  v.  Reed,  125  Mass.  365  ;  Costelo  v.  Crow- 
ell,  127  Mass.  293,  34  Am.  Rep.  367. 

Michigan. — Wait  v.  Pomeroy,  20  Mich.  425, 
4  Am.  Rep.  395 ;  Preston  v.  Whitney,  23  Mich. 
260. 

Minnesota. — Stout  v.  Watson,  45  Minn.  454. 

Mississippi .  — E  dinger  v.  Richards,  35  Miss. 
540;  Bay  v .  Shrader,  50  Miss.  326. 

Nebraska. — Palmer  v.  Largent,  5  Neb.  225, 
35  Am.  Rep.  479;  Polo  Mfg.  Co.  v.  Parr,  8 
Neb.  379,  30  Am.  Rep.  830;  Grimison  v.  Rus- 
sell, 14  Neb.  521,  45  Am.  Rep.  126. 

New  Hampshire. — Gerrish  v.  Glines,  56  N. 
H.9. 

New  Tork. — Woodworth  v.  Bank  of  Amer- 
ica, 19  Johns.  (N.  Y.)  391,  10  Am.  Dec.  239 
(reversing  Bank  of  America  v.  Woodworth, 
18  Johns.  (N.  Y.)  315);  Benedict  v.  Cowden, 
49  N.  Y.  396,  10  Am.  Rep.  382;  Dewey  v. 
Reed,  40  Barb.  (N.  Y.)  16. 

Pennsylvania. — Iron  City  Nat.  Bank  v. 
McCord,  139  Pa.  St.  52,  23  Am.  St.  Rep.  166; 
Geisinger's  Kstate,  2  Pa.  Dist.  Rep.  735.  Com- 
pare Zimmerman  v.  Rote,  75  Pa.  St.  188. 

Texas. — Goldman  v.  Blum,  58  Tex.  630. 

Vermont. —  Henry  v.  Colman,  5  Vt.  402; 
Fletcher  v.  Blodgett,  16  Vt.  26,  42  Am.  Dec. 
4K7. 

Wisconsin. — Blake  V.  Coleman,  22  Wis.  415, 
99  Am.  Dec.  53. 

New  York. — In  Sanders  v.  Bacon,  8  Johns. 
(N.  Y.)  4H5,  and  Tappan  v.  Ely,  15  Wend.  (N. 
*•)  3^3.  the  Supreme  Court  of  New  York 
held  such  memoranda  to  be  no  part  of  the  in- 
strument; but  the  authority  of  these  decisions 
was  much  shaken  by  Woodworth  v.  Bank  of 
America,  19  Johns.  (N.  Y.)  391,  10  Am.  Dec. 
239,  and  they  were  overruled  so  far  as  this 
point  is  involved,  in  Benedict  v.  Cowden,  49 
N.  Y.  396,  10  Am.  Rep.  382. 

In  the  last  rase  Allen,  j.,  in  commenting  on 
Sanders  v.  Baron,  8  [ohns.  (N.  Y.)  485,  and 
Tnppan  v.  Ely,  15  Wend.  (N.  Y.)  363,  said 
that  neither  of  these  rases  was  a  satisfactory 
nuthority  to  the  point  that  a  contemporary 
memorandum  is  not  to  be  treated  as  a  pan  of 


the  instrument,  since  each  of  them  might  have 
been  supported  on  the  ground  that  the  memo- 
randum involved  was  merely  an  earmark. 

1.  Oskaloosa  College  v.  Hickok,  46  Iowa  237. 

2.  Makepeace  v.  Harvard  College,  10  Pick. 
(Mass.)  298;  Grimison  v.  Russell,  14  Neb.  521, 
45  Am.  Rep.  126. 

3.  Farmers'  Bank  v.  Ewing,  78  Ky.  264,  39 
Am.  Rep.  231 ;  Iron  City  Nat.  Bank  v.  Mc- 
Cord, 139  Pa.  St.  52,  23  Am.  St.  Rep.  166. 

4.  Memorandum  as  to  Terms  of  Payment.  — So 
where  a  memorandum  stipulates  that  if  the 
maker  of  the  note  should  convey  certain  real 
estate  to  the  payees,  a  certain  sum  should  be  in- 
dorsed upon  the  note,  Makepeace  v.  Harvard 
College,  10  Pick.  (Mass.)  298;  or  where  the 
payee  agrees  to  receive  part  payment  in  stock, 
Wheelock  v.  Freeman,  13  Pick.  (Mass.)  165, 
23  Am.  Dec.  674. 

Where  a  note  contains  a  memorandum  as 
follows:  ''The  note  is  confined  to  a  certain 
mortgage,"  which  is  described,  the  payee  is 
confined  in  his  remedy  to  a  foreclosure  of  the 
mortgage.    Elmore  v.  Higgins,  20  Iowa  250. 

5.  Medium  of  Payment. — Osborne  v.  Fulton, 
1  Blackf.  (Ind.)  233;  Jones  v.  Fales,  4  Mass. 
245;  Springfield  Bank  v.  Merrick,  14  Mass. 
322 ;  Polo  Mfg.  Co.  v.  Parr,  8  Neb.  379,  30 
Am.  Rep.  830;  Boulton  v.  Jones,  19  U.  C.  Q. 
B.  517;  Newhorn  v.  Lawrence,  5  U.  C.  B. 
359.  Compare  Gift  v.  Hall,  1  Humph.  (Tenn.) 
480. 

The  words  "foreign  bills"  in  brackets  on 
the  margin  of  a  bill  are  a  part  thereof,  and 
make  the  instrument  payable  in  such  bills. 
Jones  v.  Fales,  4  Mass.  245. 

The  words  "  in  facilities"  in  the  margin  of 
a  note  constitute  a  part  thereof,  and,  in  con- 
nection with  proper  evidence  as  to  the  time, 
manner  and  intent  in  making  the  memoran- 
dum, show  that  the  instrument  was  payable  in 
paper  in ,  circulation  at  the  time  of  draw- 
ing the  instrument,  and  known  as  facilities. 
Springfield  Bank  v.  Merrick,  14  Mass.  322. 

6.  Liability  of  Sureties.  —  Sc.  where  there  is 
a  memorandum  to  the  effect  that  the  surety  is 
only  to  be  responsible  for  ninety  clays,  Ulmer 
v.  Reed,  11  Me.  293;  or  that  the  suretv  is  not 
to  be  compelled  to  pay  before  a  certain  time, 
Franklin  Sav.  Inst.  v.  Reed,  125  Mass.  305. 

7.  Farmers'  Bank  v.  Ewing,  78  Ky.  264,  39 
Am.  Rep.  231. 

8.  Memoranda  Introducing  Contingency — Eng- 
land,—  Leeds  :■.  Lancashire,  2  Campb.  205; 
Hartley  v.  Wilkinson,  4  Cnmpb.  127,  4  M.  & 
S.  25. 

Canada. — Boulton  v.  Jones,  19  V.  C.  B. 

Mtimc — Cushing  :•.  Field,  70  Me.  50,  35 
Am.  Rep.  293. 
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the  consideration  of  the  transaction,1  or  stating  that  security  has  been  given,2 
have  no  such  effect. 

Adding  or  Removing  Memoranda. — Removing  a  contemporaneous  memorandum,  if 
it  is  material,  is  a  material  alteration  of  the  instrument,3  and  constitutes  for- 
gery.4 So  the  addition  of  a  material  memorandum  is  an  alteration  of  the 
instrument.5 

A  Fraudulent  Misrepresentation  as  to  the  Contents  of  such  a  memorandum  avoids 
the  instrument  when  it  would  have  had  that  effect  if  made  as  to  some  part 
of  the  contents  of  the  instrument  itself.6 

Adding  Memorandum  as  to  Place  of  Payment. — A  memorandum  added  to  a  note, 
specifying  the  place  of  payment,  is  held  in  England  not  to  be  a  part  of  the 
instrument.7  The  American  decisions  with  regard  to  such  memoranda  on 
bills  and  notes  are  not  in  accord.8 

(3)  Memoranda  Not  A ffecting  the  Instrument — Intended  as  Ear  Marks,  etc. — A 
contemporaneous  memorandum  upon  a  bill  or  note,  not  intended  by  the  parties 
to  become  a  part  of  the  contract,  but  intended  as  a  mere  earmark  for  the  pur- 
pose of  identification,  or  as  a  mere  memorandum,  does  not  affect  the  instru- 
ment and  forms  no  part  of  it.9 


Massachusetts. — Wheelock  v.  Freeman,  13 
Pick.  (Mass.)  165,  23  Am.  Dec.  674;  Costeloi>. 
Crowell,  127  Mass.  293,  34  Am.  Rep.  367. 

Michigan. — Wait  v.  Pomeroy,  20  Mich.  425, 
4  Am.  Rep.  395;  Smith  v.  Van  Blarcom,  45 
Mich.  371. 

Nebraska. — Grimison  v.  Russell,  14  Neb. 
521,  45  Am.  Rep.  126. 

Pennsylvania. — Citizens  Nat.  Bank  v.  Piol- 
let,  126  Pa.  St.  194,  12  Am.  St.  Rep.  860. 

Rhode  Island. — American  Nat.  Bank  v. 
Sprague,  14  R.  I.  410. 

Wisconsin. — Blake  v.  Coleman,  22  Wis.  415, 
99  Am.  Dec.  53. 

The  memorandum  upon  the  back  of  a  note 
in  these  words  :  "  This  note  is  not  negotiable  " 
or  "  not  transferable,"  takes  from  its  charac- 
ter as  a  commercial  instrument  and  leaves  it 
subject  to  equities  between  the  original  par- 
ties. Prins  v.  South  Branch  Lumber  Co.,  20 
111.  App.236;  Weber  z>.  Rosenheim, 37III.  App. 
72 ;  Swaisland  v.  Davidson,  3  Ont.  Rep.  320. 

Where  the  payee  of  a  note  agrees  in  a  con- 
temporaneous memorandum  not  to  compel 
payment,  but  to  receive  the  amount  when 
convenient,  he  cannot  maintain  suit  upon  the 
instrument.  Barnard  v.  Cushing,  4  Met. 
(Mass.)  230,  38  Am.  Dec.  362. 

1.  Clanin  v.  Esterly  Harvesting  Mach.  Co., 
118  Ind.  372  ;  Preston  v.  Whitney,  23  Mich.  260. 

2.  Shaw  v.  First  Methodist  Episcopal  Soc, 
8  Met.  (Mass.)  223;  Branning  v.  Markham, 
12  Allen  (Mass.)  454;  Howry  v.  Eppinger,  34 
Mich.  29. 

3.  Removing  Memorandum.  —  See  the  title 
Alteration  of  Instruments,  vol.  2,  p.  228. 

If  a  memorandum  has  been  removed,  it  will 
be  presumed  to  have  been  material  unless  the 
holder  shows  clearly  that  its  removal  from 
the  note  made  no  material  alteration.  John- 
son v.  Heagan,  23  Me.  329. 

4.  State  v.  Stratton,  27  Iowa  420,  1  Am. 
Rep.  282. 

5.  See  the  title  Alteration  of  Instru- 
ments, vol.  2,  p.  229. 

6.  Kalamazoo  Nat.  Bank  v.  Clark,  52  Mo. 
App.  593- 


7.  Memorandum  as  to  Place  of  Payment — Eng- 
land.— Warrington  v.  Early,  2  El.  &  Bl.  763, 
75  E.  C.  L.  763;  Price  v.  Mitchell,  4  Campb. 
200;  Exon  v.  Russell,  4  M.  &  S.  506;  Wil- 
liams v.  Waring,  10  B.  &  C.  2,  21  E.  C.  L.  11. 
Compare  Hardy  v.  Woodroofe,  2  Stark.  319,  3 
E.  C.  L.  426;  Sproule  v.  Legg,  3  Stark.  156, 
14  E.  C.  L.  174. 

8.  In  Turnbull  v.  Thomas,  1  Hughes  (U. 
S.)  172;  Tuckerman  v.  Hartwell,  3  Me.  147, 
14A1T1.  Dec.  225  ;  Woodworth  t'.Bank  of  Amer- 
ica, 19  Johns.  (N.  Y.)  396,  10  Am.  Dec.  239; 
Nazro  v.  Fuller,  24  Wend.  (N.  Y.)  376,  such 
memorandum  was  held  to  be  part  of  the  note ; 
but  in  American  Nat.  Bank  v.  Bangs,  42  Mo. 
450,  97  Am.  Dec.  349,  a  memorandum  of  this 
kind  was  held  to  be  a  mere  memorandum,  and 
therefore  immaterial. 

0.  Brill  v.  Crick,  1  M.  &  W.  232;  Carr 
v.  Welch,  46  111.  88;  American  Nat.  Bank  v. 
Bangs,  42  Mo.  450,  97  Am.  Dec.  349;  Bene- 
dict v.  Cowden,  49  N.  Y.  396,  10  Am.  Rep. 
382. 

Memorandum  Added  for  Purpose  of  Identifica- 
tion.— In  Benedict  v.  Cowden,  49  N.  Y.  396, 
10  Am.  Rep.  382,  Allen,  J.,  says:  "It  is  in  all 
cases  a  question  to  be  determined  upon  the 
circumstances,  whether  a  memorandum  or  in- 
dorsement upon  a  note  or  bill  is  intended  as  a 
part  of  the  contract  and  a  modification  of  the 
note  or  bill,  or  whether  it  is  merely  an  ear- 
mark for  the  purpose  of  identification,  and 
when  the  latter  is  the  character  and  purpose 
it  will  not  modify  or  affect  the  contract,  as  it  is 
no  part  of  it." 

Where,  in  pursuance  of  an  agreement  in 
writing  between  the  plaintiff  and  defendant 
in  a  pending  action,  that  trial  should  be  post- 
poned, a  note  was  given  by  the  defendant  to 
the  plaintiff  as  security  in  case  the  plaintiff 
should  recover  a  verdict,  and  after  the  note  was 
signed  a  memorandum  was  indorsed  upon  it 
stating  that  the  note  was  given  upon  the  con- 
dition  mentioned  in  the  agreement,  it  was  held 
that  this  indorsement  was  to  be  considered  as 
merely  a  marking  of  the  note  for  the  purpose 
of  identification  and  not  as  incorporating  the 
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Illustrations. — So,  too,  memoranda  which  are  without  meaning  or  legal 
significance,1  or  are  repugnant  and  self-contradictory,2  or  entirely  immaterial,3 
do  not  affect  the  negotiability  of  the  instrument.  Perhaps  the  same  rule 
applies  when  the  memorandum  notes  an  entirely  independent  and  collateral 
agreement  between  the  parties.4 

Memorandum  Correcting  Mistake. — If  a  mistake  has  been  made  in  drawing  a  bill 
or  note,  it  may  be  corrected  by  memorandum  before  the  note  is  issued,  and 
although  no  reference  is  made  in  the  memorandum  to  the  instrument  itself 
it  is  not  repugnant,  but  its  purpose  as  a  correction  being  shown  it  is  con- 
trolling.5 


agreement  so  as  to  render  the  note  condi- 
tional.   Brill  v.  Crick,  I  M.  &  W.  232. 

Where  a  promissory  note  written  in  black 
ink  and  payable  in  six  months  after  date, 
without  interest,  had  written  in  its  right-hand 
corner,  in  red  ink,  the  words,  "ten  per  cent, 
after  due,"  it  was  held  that  in  the  absence  of 
proof  in  regard  to  these  words  they  were 
designed  to  be  a  mere  memorandum  and  not 
a  part  ot  the  note.    Carr  v.  Welch,  46  111.  88. 

The  Words  Ne  Varietur,  written  upon  a  note 
by  a  notary  according  to  the  custom  of  the  civil 
law,  do  not  affect  its  negotiability.  Fleckner 
v.  U.  S.  Bank,  8  Wheat.  (U.  S.)  338;  Brabs- 
ton  v.  Gibson,  9  How.  (U.  S.)  263;  Fusilier 
v.  Bonin,  12  Martin  (La)  235;  Canfield  v. 
Gibson,  1  Martin  N.  S.  (La.)  143;  Kentucky 
Bank  v.  Goodale,  20  La.  Ann.  50;  Schepp  v. 
Smith,  35  La.  Ann.  I ;  Morris  v.  Cain,  39  La. 
Ann.  712. 

1.  Memoranda  without  Legal  Effect. — Where 
below  the  signature  upon  a  promissory  note 
were  the  words,  "  When  due  to  draw  fifteen 
per  cent.,"  without  any  proof  that  these  words 
were  there  when  the  note  was  signed,  it  was 
held  upon  this  principle  that  they  would 
not  change  its  legal  effect.  Knoles  v.  Hill, 
25  111.  288. 

Where  a  note  was  indorsed  with  these 
words  :  "  This  note  to  be  extended,  if  desired, 
by  the  makers,  on  payment  of  the  interest  as 
expressed,  until  January  1,  1879,"  it  was  held 
that  this  indorsement  would  have  no  effect 
upon  the  note.  Krouskop  v.  Shontz,  51  Wis. 
204,  37  Am.  Rep.  817. 

2.  Repugnant  and  Contradictory  Memorandum. 
—  Way  v.  Batcholder,  129  Mass.  361.  In  this 
case,  upon  a  note  payable  in  four  weeks  after 
date,  dated  September  13,  1878,  was  a  memo- 
randum as  follows:  "Due  October  12,  Octo- 
ber 11."  It  was  held  that  since  this  memoran- 
dum was  repugnant  and  self-contradictory,  it 
could  not  be  considered  as  a  part  of  the  con- 
tract, nor  be  allowed  to  contradict  the  terms 
used  in  the  body  of  the  note. 

3.  Immaterial  Memorandum.  —  An  accommo- 
dation bill  was  drawn  for  the  purpose  of  being 
discounted  at  the  bank,  and  at  the  foot  of  the 
bill  was  a  memorandum,  signed  by  the  last 
indorser,  directing  the  proceeds  to  l»-  credited 
to  the  tlrawer.  It  was  held  that  this  was  no 
part  of  the  bill,  since  it  concerned  merely  the 
parties  signing  the  indorsement  and  ths  bank 
and  did  not  modify  the  terms  or  legal  Opera- 
tion of  the  bill  itself.  Hubbard  v.  William- 
ion,  5  Ired.  L.  (N.  Car.)  397. 

Intended  Courtesy. —■  Where  a  promissory 
note  had  indorsed  upon  it  a  memorandum 


signed  by  the  payee,  stating  it  to  be  his  "  will 
and  desire"  that  further  time  should  be  given 
the  maker  upon  certain  conditions,  Lord 
Ellenborough  said  that  he  thought  the  memo- 
randum, if  contemporary,  the  expression  of 
an  intended  courtesy  to  the  maker  and  not  a 
qualification  of  the  contract  between  the  par- 
ties.   Stone  v.  Metcalfe,  4  Campb.  217. 

4.  Memorandum  of  Collateral  Agreement. — In 
Benedict  "•.  Cowden,  49  N.  Y.  396,  10  Am. 
Rep.  382,  Allen,  J.,  laid  down  the  following 
rule:  "If  the  modification  or  qualification  of 
the  terms  of  the  note  is  by  any  independent 
promise  or  agreement  of  the  payee  or  prom- 
isee, it  will  not  vary  the  effect  or  character  of 
the  note,  but  the  maker  of  the  note  will  be  left 
to  such  remedy  as  the  law  will  afford  him  upon 
the  independent  promise  of  the  payee,  either 
as  a  defense  to  the  note  in  the  hands  of  the 
payee  or  one  receiving  it  with  notice  of  the 
equities,  or  against  the  promisor  personally. 
Odiorne  v.  Sargent,  6  N.  II.  401;  Dow  v. 
Tuttle,  4  Mass.  414,  3  Am.  Dec.  226."  This 
point  was  not  involved  in  Benedict  v.  Cowden, 
49  N.  Y.  396,  10  Am.  Rep.  382,  and  the  cases 
relied  on  seem  hardly  to  support  it. 

In  Odiorne  v.  Sargent,  6  N.  II.  401,  Sargent 
executed  a  negotiable  promissory  note  to 
Hoit,  payable  on  demand,  and  by  an  agree- 
ment beneath  the  signature  Hoit  agreed  "to 
take  the  above  note  in  hauling  to  and  from 
Dover,  if  done  in  the  course  of  six  months,  at 
fair  prices."  Suit  was  brought  after  the  ex- 
piration of  six  months,  by  the  indorsee.  It 
was  held  that  under  the  circumstances,  the 
two  instruments  would  not  be  construed  to- 
gether, and  the  note  would  therefore  be  nego- 
tiable and  an  action  might  be  sustained.  In 
delivering  the  opinion  of  the  court,  Barker, 
T.,  said :  "We  might  perhaps  construe  these 
instruments  together  as  parts  of  the  same  con- 
tract, were  that  necessary  in  order  to  carry 
into  effect  the  agreement  actually  made  by 
the  parties."  But  it  was  said  that  this  was  not 
necessary,  as  the  memorandum  was  in  any  case 
null  by  the  expiration  of  the  six  months  to 
which  its  effect  was  limited.  Dow  v.  Tuttle, 
4  Mass.  414,3  Am.  Dec.  226,  was  a  case  where 
the  collateral  agreement  was  upon  a  separate 
paper. 

0.  Memorandum  In  Correction. — A  promissory 
note  dated  January  1st,  1854,  was  as  follows: 
"Two  months  after  date  we  promise  to  pay 
N.  or  order"  a  certain  sum.  Across  the  face  of 
this  note  were  written  the  words  "  Due  the  4 
March  (855."  It  was  proved  that  the  date  1S54 
was  a  mistake  fur  1855.  It  was  held  that  the 
memorandum  that  the  note  was  due  on  the  4th 
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Memorandum  Adding  Option  for  Limited  Time. — Where  a  memorandum  has  been 
added  to  a  note  giving  the  maker  an  option  for  a  limited  time  to  discharge  it 
by  the  performance  of  some  act  therein  specified,  and  the  time  wherein  the 
maker  was  to  exercise  the  option  has  expired,  it  has  been  held  that  the  mem- 
orandum will  not  be  construed  as  a  part  of  the  note,  but  the  instrument  will  be 
considered  absolute  in  the  hands  of  a  bona  fide  holder.1 

d.  Separate  Written  and  Oral  Agreements — (i)  Separate  Written 

AgrccDicnts  to  Control  Bills  and  Notes — General  Rule  as  to  Construing  Together  Separate 
Instruments. — It  is  an  elementary  principle  that  when  separate  writings  are  exe- 
cuted between  the  same  parties  at  the  same  time,  in  the  course  and  as  parts  of 
the  same  transaction,  and  intended  to  accomplish  the  same  general  object, 
they  are  to  be  construed  as  one  and  the  same  instrument.2 

Rule  Applied  to  Bills  and  Notes. — In  accordance  with  this  principle,  promissory 
notes  and  contemporaneous  written  agreements  executed  as  part  of  the  same 
transaction  will  be  construed  together  as  forming  one  contract  in  a  contro- 
versy between  the  original  parties  to  the  instrument  or  persons  standing  in 
their  situation  or  chargeable  with  notice  of  the  contemporary  instruments.3 


of  March,  1855,  was  equivalent  to  a  memoran- 
dum correcting  the  error  in  the  date,  and  being 
made  before  the  note  was  issued  operated  as  a 
correction.  Fitch  v.  Jones,  5  El.  &  Bl.  238, 
85  E.  C.  L.  238. 

In  Heywood  v.  Perrin,  10  Pick.  (Mass.)  228, 
20  Am.  Dec.  518,  it  was  held  that  a  memoran- 
dum as  follows:  "  One-half  payable  in  twelve 
months,  the  balance  in  twenty-four  months," 
was  not  repugnant  to  the  body  of  a  note  paya- 
ble upon  demand,  and  that  the  memorandum 
merely  limited  the  generality  of  the  instru- 
ment. See  alsoEffinger  v.  Richards,  35  Miss. 
540;  Bay  v.  Shrader,  50  Miss.  326;  Dewey  v. 
Reed,  40  Barb.  (N.  Y.)  16. 

1.  Odiorne  v.  Sargent,  6  N.  H.  401;  Stout 
v.  Watson,  45  Minn.  454.  See  supra,  this  title, 
Formal  Essentials — As  to  Payment — Certain 
in  Fact — General  Principles. 

2.  Separate  Instruments  Construed  Together. 
— Gregory  v.  Marks,  8  Biss.  (U.  S.)  44;  Cham- 
bers v.  Marks,  93  Ala.  412;  Carr  v.  Hays,  25 
Cent.  L.  J.  32;  Parks  v.  Cooke,  3  Bush  (Ky.) 
168;  Noell  v.  Gaines,  68  Mo.  649;  Hill  v. 
Huntress,  43  N.  H.  480;  Church  v.  Brown,  21 
N.  Y.  315;  Draper  v.  Snow,  20  N.  Y.  331,  75 
Am.  Dec.  408.  And  see  also  the  title  Con- 
tracts. 

Identity  of  Parties. — The  operation  of  a  bill 
or  note  will  not  be  controlled  by  a  collateral 
writing  to  which  there  are  other  parties  be- 
sides the  parties  to  the  bill  or  note.  Webb  v. 
Spicer,  13  B.  894,  66  E.  C.  L.  894.  See 
Jenkins  v.  Bossom,  13  Nova  Scotia  548. 

But  where  a  note  is  made  payable  to  A.  & 
Co.,  if  the  consideration  proceeds  entirely 
from  A.  a  contemporaneous  written  agree- 
ment between  A.  and  the  maker  will  be  con- 
strued with  it  as  one  instrument.  Bradley  v. 
Marshall,  54  111.  173. 

3.  Separate  Instruments  Construed  with  Bill 
or  Note. — Bradley  v.  Marshall,  54  111.  173; 
Woodward  v.  Mathews,  15  Ind.  339;  Titlow 
v.  Hubbard,  63  Ind.  6;  Wood  v.  Ridgeville 
College,  114  Ind.  320;  Sutton  v.  Beckwith,  68 
Mich.  303,  13  Am.  St.  Rep.  344;  McNamara  t» . 
Gargett,  68  Mich.  454,  13  Am.  St.  Rep.  355; 
Fink  v.  Chambers,  95  Mich.  508;  Shattuck  v. 


Hart,  98  Mich.  557;  Brownlee  v.  Arnold,  60 
Mo.  79;  Traders'  Nat.  Bank  v.  Smith  (Tex. 
Civ.  App.  1893),  22  S.  W.  Rep.  1056.  See 
Jenkins  v.  Bossom,  13  Nova  Scotia  540. 

Of  course  the  collateral  writing  must  be 
connected  with  the  bill  or  note.  Brown  v. 
Langley,  4  M.  &  G.  466,  43  E.  C.  L.  244;  Mil- 
ler v .  White,  7  Blackf.  (Ind.)  491. 

A  Mortgage  Executed  Simultaneously  with  a 
Note,  which  it  secures,  is  a  part  of  the  contract 
and  they  are  to  be  construed  together,  and 
the  negotiable  character  of  the  note  is  de- 
stroyed by  provisions  in  the  mortgage  which 
affect  the  certainties  requisite  for  negotiable 
paper.  Brooke  v.  Struthers  (Mich.  1896),  68 
N.  W.  Rep.  272. 

Variance  in  Date  between  Note  and  Writing. — 
Where  the  collateral  writing  bears  a  date 
prior  to  that  of  the  note,  the  execution  of  the 
latter  is  prima  facie  the  result  of  some  new 
arrangement,  and  the  burden  of  establishing 
the  alleged  relation  between  the  note  and  the 
collateral  writing  is  upon  the  party  asserting 
such  relation.  Rogers  v.  Broadnax,  24  Tex. 
538- 

Recitals  in  Collateral  Writing. — A  provision 
in  a  collateral  writing  will  not  control  the 
terms  of  the  note,  where  it  was  intended  by 
the  parties  as  a  mere  recital  of  the  considera- 
tion of  the  note.  Although  the  parties  misre- 
cited  the  consideration  so  as  to  vary  the  effect 
of  the  note,  the  latter,  rather  than  the  collat- 
eral agreement,  must  be  accepted  as  the  best 
and  sole  exponent  of  the  intent  of  the  parties. 
Levally  v.  Harmon,  20  Iowa  533. 

Parties  without  Notice. — Such  a  contempo- 
rary agreement  cannot  be  asserted  as  a  de- 
fense to  an  action  brought  upon  the  instru- 
ment by  a  holder  without  knowledge  of  the 
agreement.    Maze  v.  Heinze,  53  111.  App.  503. 

Notice  as  Affecting  a  Bona  Fide  Holder. — A 
collateral  contemporaneous  agreement  in 
writing  providing  that  a  note  shall  not  be 
paid  in  the  event  that  an  executory  contract, 
which  is  the  consideration  of  the  note,  shall 
not  be  performed,  cannot  be  allowed  to  defeat 
the  negotiability  of  a  note  in  the  hands  of  an 
indorsee,  even  though  he  had  notice  of  such 
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Provisions  of  Contemporary  Writings  Held  Controlling. — Thus  provisions  contained  in 
contemporaneous  writings  may  control  the  time  1  or  manner  of  payment  of  a 
bill  or  note,2  or  the  liability  of  the  parties,3  or  may  fix  its  character  as  negoti- 
able,4 or  render  it  conditional  as  between  the  parties.5 

Repugnant  Provisions  in  Contemporary  Instruments. — But  it  has  been  held  that  the 
provisions  of  a  contemporaneous  instrument  will  not  be  construed  as  a  part  of 
the  note  where  they  are  repugnant  to  the  note  and  will  destroy  its  effect.6 
According  to  these  authorities,  in  such  a  case  if  the  collateral  agreement  is 


an  agreement.  Kelso  v.  Frye,  4  Bibb  (Ky.) 
493;  Adams  v.  Smith,  35  Me.  324;  Jennings 
v.  Todd,  118  Mo.  296,  40  Am.  St.  Rep.  373. 
See  also  infra,  this  title,  Consideration; 
Higkts  of  Holders. 

1.  Maillard  v.  Page,  L.  R.  5  Exch.  312.  See 
infra,  this  section,  Trust  Deeds  or  Mortgages 
and  JVoles. 

2.  Bradley  v.  Marshall,  54  111.  173;  Hill  v. 
Huntress,  43  N.  H.  480. 

A  contemporaneous  agreement  to  take  the 
amount  of  the  note  in  work  will  be  controlling. 
Singer  Mfg.  Co.  v.  Haines,  36  Mich.  385. 

3.  The  parties  by  a  contemporaneous  agree- 
ment may  relieve  the  maker  of  a  note  from 
personal  liability,  and  provide  that  the  payee 
shall  look  only  to  certain  securities.  Rich- 
ardson v.  Thomas,  28  Ark.  387 ;  Reed  v. 
Cassatt,  153  Pa.  St.  156. 

Contemporary  Instrument  Charging  Married 
Woman's  Separate  Estate. — When  a  married 
woman  makes  a  promissory  note  and  another 
paper  is  appended  thereto  charging  her  sepa- 
rate estate  with  the  payment  of  the  note,  the 
two  instruments  are  to  be  construed  as  one, 
and  the  note  may  be  enforced  against  her. 
Treadwell  v.  Archer,  76  N.  Y.  196;  Tiiird 
Nat.  Bank  v.  Blake,  73  N.  Y.  260. 

Note  and  Mortgage — Stipulation  in  Mortgage 
that  Mortgagor  shall  Pay  Taxes,  etc. — Where  a 
contemporaneous  mortgage,  given  to  secure  a 
promissory  note,  contains  a  stipulation  that  the 
mortgagor  shall  pay  all  taxes  and  assessments, 
this  does  not  affect  the  negotiability  of  the 
note,  where  the  law  at  the  time  of  the  making 
of  the  note  and  mortgage  casts  upon  the 
mortgagor  the  payment  of  such  taxes  and 
assessments,  because  he  only  assumes  to  do 
what  the  law  compels  him  to  do  in  all  cases. 
Wilson  v.  Campbell  (Mich.  1896),  68  N.  W. 
Rep.  278.  But  where  similar  instruments  are 
executed  at  a  time  when,  by  statute,  the  duty 
of  paying  taxes  and  assessments  rests  upon  the 
mortgagee,  the  note  is  not  negotiable,  because 
the  mortgagor  by  the  clause  of  the  mortgage 
in  question  adds  to  the  note  a  distinct  personal 
contract  to  do  something  which  he  is  not 
liable  to  do,  and  the  interpolation  of  such  dis- 
tinct engagement  destroys  the  negotiability 
of  the  note.  Brooke  v.  Struthers  (Mich.  1K96), 
68  N.  W.  Rep.  27: ;  Cayuga  County  Nat. 
Bank  v.  Purdy,  56  Mich.  7. 

4.  A  note  was  drawn   payable   to  "  A  or 

 ,"  and  in  a  contemporaneous  mortgage 

aecuring  the  note  it  «;n  described  as  payable 
to  "A  or  bearer."  It  w:is  held  that  the 
mortgage  explained  the  uncertainty  in  the 
note  and  rendered  it  negotiable.  Klliott  v. 
Deason,  64  Gft.  63. 

ft.  Agreement  Rendering  Note  Conditional  — 
4  C.  of  I,. — 10  1 


England. — Bowerbank  v.  Monteiro,  4  Taunt. 
844. 

Canada. —  Coleman  v.  Sherwood,  3  U.  C.  C. 
P.  388. 

Alabama. —  Commercial  Bank  v.  Crenshaw, 
103  Ala.  497. 

California.  —  Goodwin  v.  Nickerson,  51 
Cal.  166. 

Colorado. — Munro  v.  King,  3  Colo.  238. 

Indiana. — Woodward  v.  Mathews,  15  Ind. 
339;  Wood  v.  Ridgeville  College,  114  Ind. 
320. 

Maine. — Davlin  v.  Hill,  11  Me.  434. 

Massachusetts. — Hunt  v.  Livermore,  5  Pick. 
(Mass.)  395. 

M ichigan. — Lawrence  v .  Griswold ,  30  M ich. 
410;  Sutton  v.  Beckwith,  68  Mich.  303,  13 
Am.  St.  Rep.  344;  McNamara  v.  Gargett,  68 
Mich.  454,  13  Am.  St.  Rep.  355;  Fink  v. 
Chambers,  95  Mich.  508;  Shattuck  v.  Hart,  98 
Mich.  557. 

Minnesota. — Syracuse  Third  Nat.  Bank  v. 
Armstrong,  25  Minn.  531. 

Missouri . — Missouri  Pac.  R.  Co.  v.  Atkison, 
17  Mo.  App.  494. 

Texas. — Rogers  v.  Broadnax,  24  Tex.  538; 
Traders'  Nat.  Bank  v.  Smith  (Tex.  Civ.  App. 
1893),  22  S.  W.  Rep.  1056. 

So  where  by  a  contemporaneous  written 
agreement  it  was  provided  that  the  considera- 
tion was  "Bohemian  oats,"  and  that  payment 
was  not  to  be  demanded  until  the  sale  of  a 
certain  quantity  of  such  oats.  Sutton  v.  Beck- 
with, 6S  Mich.  308,  13  Am.  St.  Rep.  344;  Mc- 
Namara 7'.  Gargett,  68  Mich.  454,  13  Am.  St. 
Rep.  355;  Fink  v.  Chambers,  95  Mich.  508; 
Jacobs      Mitchell,  46  Ohio  St.  601. 

Where  by  a  contemporaneous  agreement 
payment  is  not  to  be  enforced  except  upon  the 
maker's  failure,  after  request,  to  secure  the 
note,  the  promisee  cannot  bring  suit  until  such 
request  and  failure.  Shattuck  v.  Hart,  98 
Mich.  557. 

As  to  how  far  a  written  agreement  that  a 
note  is  not  to  be  paid  on  a  specified  contin- 
gency affects  a  holder  with  notice,  see  infra, 
this  title,  Rights  of  /folders;  and  supra,  this 
section,  in  notes. 

6  Repugnant  Provisions. — Dow  v.  Tuttle,  4 
Mass.  414,  3  Am.  Dee.  226.  See  Jennings  v. 
Todd,  118  Mo.  296,  40  Am.  St.  Rep.  373. 

The  rule  will  be  found  stated  in  the  text- 
books that  contemporary  instruments,  when 
they  are  not  repugnant,  will  be  construed  ;is  a 
part  of  the  bill  or  note.  1  Daniel  on  Negotia- 
ble Instruments,  $  156;  Wood's  Byles  on  Mills, 
*p.  101,  note  7.  Hut  it  would  be  difficult  to 
determine  from  the  cases  wherein  such  a  re- 
pugnancy  consists.  The  authorities  cited  in 
the  notes  to  this  section  show  that  a  bill  or 
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founded  upon  a  sufficient  consideration  and  is  therefore  valid,  the  holder  will 
be  left  to  his  remedies  upon  it  as  a  distinct  contract.1 

Trust  Deeds  or  Mortgages  and  Notes. — It  is  frequently  provided  in  a  mortgage  or 
trust  deed  that  a  series  of  contemporary  notes  secured  thereby,  and  maturing 
at  different  times,  are  to  become  due  upon  default  in  the  payment  of  any  one 
of  the  series,  or  of  the  interest  for  a  specified  time.  The  effect  of  such  a  pro- 
vision upon  the  maturity  of  a  note  has  been  the  subject  of  a  considerable 
difference  of  opinion.  In  one  class  of  cases  it  has  been  held  that  the  notes 
and  the  mortgage  referred  to  therein  are  to  be  construed  as  one  instrument,  and 
that,  upon  default,  in  accordance  with  the  terms  of  the  mortgage,  the  notes 
become  due  for  all  purposes.2  Another  group  of  authorities  hold  that  the 
provision  does  not  affect  the  maturity  of  the  notes,  but  merely  provides  for 
the  remedy  on  the  mortgage.3 

(2)  Parol  Agreements  Inte tided  to  Control  Bills  and  Notes — (a)  Contemporary 
Parol  Agreements  Controlling  Terms  Inadmissible. — It  is  an  elementary  principle  of  evi- 
dence that  a  written  contract  cannot  be  contradicted  or  varied  by  evidence 
of  an  oral  agreement  entered  into  between  the  parties  before  or  at  the  time  of 
making  such  contract;4  consequently,  parol  evidence  of  an  oral  agreement 
alleged  to  have  been  made  at  the  time  of  the  drawing  or  making  of  a  bill 
of  exchange  or  promissory  note  cannot  be  permitted  to  vary,  qualify,  or 


note  may  be  varied  in  almost  any  of  its  pro- 
visions by  a  contemporaneous  agreement. 

In  Dow  v.  Tuttle,  4  Mass.  414,  3  Am.  Dec. 
226,  Parker,  C.  J.,  said  that  a  collateral  agree- 
ment not  to  exact  payment  until  the  maker 
should  turn  his  property  to  the  best  advantage 
was  repugnant.  Almost  identical  provisions 
have  been  enforced  in  many  cases  as  control- 
ling.   See  the  preceding  notes. 

A  collateral  agreement  not  to  assert  the  full 
remedies  which  the  law  gives  is  not  repug- 
nant.   Richardson  v.  Thomas,  28  Ark.  387. 

1.  Dow  v.  Tuttle,  4  Mass.  414,  3  Am.  Dec. 
226;  Benedict  v.  Cowden,  49  N.  Y.  396,  10  Am. 
Rep.  382.  See  Kelso  v.  Frye,  4  Bibb  (Ky.) 
493- 

2.  Where  the  mortgage  or  trust  deed  pro- 
vides that,  upon  default  in  either  principal  or 
interest,  the  whole  principal  and  interest  shall 
become  due  at  the  option  of  the  holder,  the 
holder  may  exhaust  his  securities,  and  pursue 
the  maker  by  a  personal  judgment  in  case 
of  default.  Gregory  v.  Marks,  8  Biss.  (U. 
S.)  44. 

Notes  Due  for  All  Purposes. — Such  a  provi- 
sion renders  the  notes  due  for  all  purposes, 
and  not  merely  for  the  purpose  of  foreclosure 
Wheeler,  etc.,  Mfg.  Co.  v.  Howard,  28  Fed 
Rep.  741  ;  Chambers  v.  Marks,  93  Ala.  412 
Noell  v.  Gaines,  68  Mo.  649;  Darrow  v.  Scul 
lin,  19  Kan.  57;  Meyer  v.  Graeber,  19  Kan 
165;  Schoonmaker  v.  Taylor,   14  Wis.  313 
See  Parks  v.  Cooke,  3  Bush  (Ky.)  168;  Meier 
v.  Meier,  105  Mo.  411;  Waples  v.  Jones,  62 
Mo.  440. 

Where  it  is  provided  that,  upon  default,  fhe 
note  shall  become  due  and  payable  absolutely, 
the  mortgagor  as  well  as  the  mortgagee  may 
take  advantage  of  the  stipulation ;  he  may 
show  that,  by  reason  of  such  default,  all  the 
notes  were  past  due  when  transferred  to  the 
plaintiff,  and  so  subject  to  equities  existing 
between  the  original  parties.  Sturgis  First 
Nat.  Bank  v.  Peck,  8  Kan.  660. 

The  statute  of  limitations  begins  to  run  on 


all  of  such  series  of  notes  after  a  default  in 
the  payment  of  one  of  them.  Sturgis  First 
Nat.  Bank  v.  Peck,  8  Kan.  660. 

Provision  that  No  Notes  shall  Become  Due  un- 
til Maturity  of  the  Last.  —  Where  a  deed  of 
trust,  given  to  secure  sundry  notes  maturing 
at  different  dates,  provides  that  none  of  them 
shall  become  due,  and  that  the  deed  shall  not 
be  foreclosed,  till  the  maturity  of  the  note 
made  latest  payable,  the  holder  who  purchases 
one  of  the  notes,  with  knowledge  of  such  pro- 
vision, cannot  recover  judgment  thereon  until 
the  last  note  matures.  Brownlee  v.  Arnold, 
60  Mo.  79.  See  Round  v.  Donnel,  5  Kan. 
54- 

Notes  Due  In  the  Manner  Provided  In  Mortgage. 

—  Where  it  was  provided  in  negotiable  bonds 
secured  by  mortgage  or  deed  of  trust  that, 
upon  a  default  in  interest,  the  principal 
should  "  become  due  in  the  manner  and  with 
the  effect  provided"  in  the  mortgage  or  trust 
deed,  and  in  the  latter  it  was  provided  that  in 
case  of  default  the  principal  should  become 
due,  and  the  trustee  might  so  notify  the 
obligor,  and  should,  upon  the  written  request 
of  a  majority  of  the  bondholders,  proceed  to 
foreclose,  it  was  held  that  a  holder  of  such 
bonds  could  not  bring  suit,  although  there 
was  default  in  the  payment  of  the  interest 
upon  his  bonds.  Batchelder  v.  Council  Grove 
Water  Co.,  131  N.  Y.  43;  Mallory  v.  West 
Shore  Hudson  River  R.  Co.,  35  N.  Y.  Super. 
Ct.  174. 

Time  of  Payment  of  Interest.  —  If  a  mortgage 
provides  that  interest  is  payable  annually, 
where  contemporary  notes  secured  by  it  pro- 
vide for  interest  merely,  the  mortgage  gov- 
erns. Dobbins  v.  Parker,  46  Iowa  357  ;  Muzzy 
v.  Knight,  8  Kan.  456. 

3.  White  v.  Miller,  52  Minn.  367;  McClel- 
land v.  Bishop,  42  Ohio  St.  113;  American 
Nat.  Bank  v.  American  Wood  Paper  Co.  (R. 
I.  1895),  32  Atl.  Rep.  305. 

4.  See  the  titles  Contracts;  Parol  Evi- 
dence. 
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contradict,  or  add  to,  or  subtract  from,  the  absolute  terms  of  the  written 
instrument.1 

Illustrations  of  the  Eule  against  Parol  Agreements. — Thus,  evidence  of  a  contemporary 
oral  agreement  between  the  parties  to  a  bill  or  note,  whereby  the  order  or  promise 
contained  in  the  instrument  is  rendered  null  or  conditional;2  or  whereby  the 
fact  of  payment  is  made  to  depend  upon  some  future  and  contingent  event;3 


1.  Parol  Agreement  Varying  Note  or  Bill  Inad- 
missible.— 2  Parsons  on  Bills  and  Notes,  p. 
Soi. 

England. — Moseley  v.  Hanford,  10  B.  &  C. 
729,  21  E.  C.  L.  156. 

Canada. — Harper  v.  Paterson,  14  U.  C.  C. 
P.  538;  Adams  v.  Thomas,  7  U.  C.  Q.  B.  249; 
Moore  v.  Sullivan,  21  U.  C.       B.  445. 

United  States. — Brown  v.  Spofford,  95  U. 
S.  474;  Forsythe  v.  Kimball,  91  U.  S.  294. 

Arizona. — Stewart  v.  Albuquerque  Nat. 
Bank  (Arizona  1891),  30  Pac.  Rep.  303. 

Colorado. — Peddie  v.  Donnelly,  1  Colo.  421. 

Illinois. — Walker  v.  Crawford,  56  111.  444, 
8  Am.  Rep.  701. 

Tennessee.  —  Ellis  v.  Hamilton,  4  Sneed 
(Tenn. )  512. 

2.  Note  Intended  as  a  Memorandum  or  Receipt. 
— Parol  evidence  is  not  admissible  to  show 
that  a  promissory  note  was  intended  only  as  a 
memorandum  of  the  amount  of  money  to  be- 
come due  upon  the  happening  of  a  specified 
contingency.  Burnes  v.  Scott,  117  U.  S.  582; 
Harvey  v.  Laflin,  2  Ind.  478;  P  rry  v.  Bige- 
iow,  128  Mass.  129;  Jones  v.  Shaw,  67  Mo.  667 ; 
Brown  v.  Hull,  1  Den.  (N.  Y.)  400;  McClana- 
ghan  v.  Hines,  2  Strobh.  L.  (S.  Car.)  122; 
Adams  v.  Thomas,  7  U.  C.  B.  249.  See 
Ziegler  v.  McFarland,  147  Pa.  St.  607;  and 
compare  Hopper  v.  Eiland,  21  Ala.  714, 
decided  upon  the  principle  of  conditional 
delivery. 

A  parol  agreement  cannot  be  shown  to  the 
effect  that  a  note  should  not  be  paid  if  the 
debt  for  which  it  was  given  had  been  inven- 
toried by  the  maker  on  his  applying  for  his 
discharge  under  the  Insolvency  Act.  Erwin 
v.  Saunders,  1  Cow.  (N.  Y.)  249,  13  Am. 
Dec.  520. 

Parol  evidence  is  inadmissible  to  show  that 
a  promissory  note  was  intended  as  a  receipt 
only.  Dickson  v.  Harris,  60  Iowa  727  ;  Mason 
v.  Mason,  72  Iowa  457;  City  Bank  v.  Adams, 
4S  Me.  455;  Billings  v.  Billings,  10  Cush. 
[Mass.)  178;  Street  v.  Beckwith,  20  U.  C. 
B.  9.  See  Tacoma  Mill  Co.  v.  Sherwood,  11 
Wash.  492. 

But,  on  the  ground  that  the  consideration  of 
a  promissory  note  is  open  to  inquiry,  it  has 
been  held  that  the  giving  of  a  note  to  the 
debtor  by  the  creditor,  upon  the  payment  of 
money  due,  may  be  shown  to  have  been  in- 
tended as  a  receipt  merely.  DeLavallette  v. 
Wendt,  75  N.  Y.  579,  31  Am.  Rep.  494  ;  Smith 
v.  Rowley,  34  N.  Y.  367;  Sladc  v.  Halsted,  7 
Cow.  (N.  Y.)  322;  Eaton  v.  Eaton,  35  N.  J. 
L.  290. 

And  It  has  been  held  that  it  may  be  shown 
that  a  note  was  given  as  a  receipt  or  memo- 
randum of  advancements  from  a  testator  to 
the  maker.    Fankbonerv.  Fankboner,  20  Ind. 

62;  IVabndy  v.  I'eahody,  59  Ind.  556;  Bum  her 
v.  Knapp,  107  Ind.  340;  Brook  V.  Latimer,  44 


Kan.  431.  Contra,  Fennell  v.  Henry,  70  Ala. 
484,  45  Am.  Rep.  88;  Gerth  v.  Engler,  71  Iowa 
616;  Porter  v.  Porter,  51  Me.  376;  Street  v. 
Beckwith,  20  U.  C.  Q^B.  9.  See  also  the  title 
Advancements,  vol.  1,  p.  778. 

Bill  as  Assignment  Merely. — Evidence  of  a 
parol  agreement  to  the  effect  that  a  bill  of  ex- 
change was  intended  merely  as  an  assignment 
of  the  drawer's  claim  against  the  drawee,  and 
that  the  drawer  was  not  to  be  liable  upon  the 
instrument,  is  inadmissible.  Cummings  v. 
Kent,  44  Ohio  St.  92,  58  Am.  Rep.  796.  See 
Wood  v.  Surrells,  89  111.  107. 

Not  Payable  to  Payee. — It  is  not  permissible 
to  show  by  verbal  evidence  that  it  was  agreed 
that  a  promissory  note  payable  by  its  terms 
to  a  person  named  was  to  be  discharged  by 
payment  to  another  person.  Draper  v.  Rice, 
56  Iowa  114,  41  Am.  Rep.  88.  But  see  infra, 
this  section,  Executed  Parol  Agreements  as 
to  Satisfaction. 

Or  that  in  the  case  of  a  note  payable  to  A. 
the  interest  was  to  be  paid  to  A.  and  his  wife 
until  the  death  of  the  survivor  of  them,  and 
the  principal  was  then  to  be  paid  to  theirchil- 
dren.   Foglesong  v.  Wickard,  75  Ind.  258. 

Or  that  the  interest  only  should  be  paid  to 
the  payee  during  her  life  and  that  at  her  death 
the  note  should  be  surrendered.  Pierpont 
v.  Longden,  46  Conn.  499.  See  Hammond  v. 
Small,  16  U.  C.  Q±  B.  371. 

Joint  Note — Agreement  that  Each  Maker  shall 
Pay  Only  a  Proportionate  Part. — An  agreement 
between  two  makers  of  a  promissory  note  that 
each  shall  be  responsible  for  one  half  the 
amount  of  the  instrument  cannot  be  shown  by 
parol.  Clark  v.  Gramling,  54  Ark.  525.  See 
Gridley  v.  Dole,  4  N.  Y.  486. 

See  also,  as  to  parol  evidence  introduced  to 
vary  the  liability  of  the  parties  to  bills  and 
notes,  infra,  this  title,  Liability  of  Parties. 
As  to  parol  evidence  to  discharge  an  agent 
who  has  signed  a  hill  or  note  for  his  principal, 
using  apt  words  to  charge  himself,  see  the 
title  Agency,  vol.  1,  p.  1053. 

3.  Agreement  Making  Payment  Contingent — 
England. — Rawson  v.  Walker,  I  Stark.  361, 
2  E.  C.  L.  141. 

Canada. — Inglis  v.  Allen,  7  Nova  Scotia  101. 

United  States. — Gorrell  v.  Home  L.  Ins. 
Co.,  63  Fed.  Rep.  371. 

Alabama. — Beard  v.  White,  1  Ala.  436. 

California. — San  Jose  Sav.  Bank  t\  Stone, 
59  Cal.  183. 

Connecticut. — Converse  v.  Moulton,  2  Root 
(Conn.)  195.  See  Badcock  v.  Ste^dman,  1 
Root  (Conti.)  87. 

Illinois.  —  Walker  V.  Crawford,  zf>  III.  444, 
8  Am.  Rep.  701. 

Indiana.  —  Burpe    v,   Dishman,  E  Blackf. 
(Ind.)  27.2 ;  Swank  r.  Nichols,  34  Ind.  199; 
Calhoun  V.  Davis,  2  Ind.  532;   Tucker  v. 
Tucker,  113  Ind.  273. 
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or  whereby  the  time  when  payment  is 

Iowa. — DeLong  v.  Lee,  73  Iowa  53. 

Kentucky. — Dale  v.  Pope,  4  Litt.  (Ky.)  166. 

Maine. — Warren  Academy  v.  Starrett,  15 
Me.  443;  Sears  v.  Wright,  24  Me.  278. 

Massachusetts. — Springs.  Lovett,  11  Pick. 
(Mass.)  417;  Tower  v.  Richardson,  6  Allen 
(Mass.)  351. 

Minnesota. — Curtice  v.  Ilokanson,  38  Minn. 
510 ;  Harrison  v.  Morrison,  39  Minn.  319. 

New  York.— Ely  v.  Kilborn,  5  Den.  (N.Y.) 
514;  Dunning  v.  Pratt,  4  Duer  (N.  Y.)  331. 

North  Carolina. — Gatlin  v.  Kilpatrick,  1 
Law  Repos.  (N.  Car.)  534,  6  Am.  Dec.  557. 

Ohio. — Ilolzworth  z>.  Koch,  26  Ohio  St.  33. 

Rhode  Island. — Sweet  v.  Stevens,  7  R.  I.  375. 

South  Carolina. — McGrath  v.  Barnes,  13  S. 
Car.  328,  36  Am.  Rep.  687. 

Tennessee. — Ellis  v.  Hamilton,  4  Sneed 
(Tenn. )  512. 

Wisconsin.  —  Foster  v.  Clifford,  44  Wis. 
569;  Wayland  University  v.  Boorman,  56 
Wis.  657. 

Payment  Conditional  on  Payment  of  Other  In- 
struments or  Debts. — It  cannot  be  shown  by 
parol  that  notes  absolute  in  their  terms  were, 
by  ah  agreement  between  the  parties,  to  be 
paid  only  in  case  certain  other  notes  should 
not  be  paid  at  maturity.  Abrey  v.  Crux,  L. 
R.  5  C.  P.  37;  Penny  v.  Graves,  12  111.  287; 
Underwood  v.  Simonds,  12  Met.  (Mass.)  275. 
Or  should  be  payable  only  in  case  certain 
other  notes  transferred  by  the  payee  to  the 
maker  should  be  available  in  the  latter's  hands 
against  the  maker  of  the  notes  so  transferred. 
McClintic  v.  Cory,  22  Ind.  170.  But  see 
Simonton  v.  Steele,  1  Ala.  357.  Or  that  a 
note  was  given  as  collateral  security  for  a 
debt  due  from  another  to  the  payee.  Rawson 
v.  Walker,  1  Stark.  361,  2  E.  C.  L.  141.  Or  as 
collateral  security  for  any  sum  of  money  which 
might  be  found  due  upon  the  settlement  of  an 
account  current  between  the  parties.  San 
Jose  Sav.  Bank  v.  Stone,  59  Cal.  183;  Harvey 
v.  Geary,  1  U.  C.  B.  483.  Nor  can  it  be 
shown  that  a  note  was  given  merely  to  secure 
the  performance  of  certain  acts  or  duties  by 
the  maker.  Coapstick  v.  Bosworth,  121  Ind. 
6;  Walker  v.  Crawford,  56  111.  444,  8  Am.  Rep. 
701;  Spring  v.  Lovett,  n  Pick.  (Mass.)  417; 
Payne  v.  Ladue,  1  Hill  (N.  Y.)  116.  But  see 
Leighton  v.  Bowen,  75  Me.  504. 

Conditional  on  Results  of  Acts  of  Payee. — A 
parol  agreement  that  a  note  given  for  an  at- 
torney's fee  in  a  suit  should  not  be  paid  unless 
the  payees  were  successful  in  the  suit  cannot 
be  shown.  West  v.  Kelly,  19  Ala.  353,  54 
Am.  Dec.  192. 

Surrender  of  Other  Notes. —  An  agreement 
that  a  note  given  in  discharge  of  other  notes 
■was  executed  upon  the  condition  that  the 
original  notes  should  be  sent  to  the  maker  in 
a  given  time  constitutes  no  defense  upon  the 
instrument.  Goddard  v.  Cutts,  11  Me.  440. 
See  Richards  v.  Thomas,  I  C.  M.  &  R.  772. 

Conditioned  on  Obtaining  Verdict. — Parol  evi- 
dence that  a  note  was  not  to  be  paid  in  case 
a  verdict  was  obtained  in  an  action  between 
other  parties  is  inadmissible.  Foster  v.  Jolly, 
I  C.  M.  &  R.  703. 


to  be  made  is  rendered  uncertain  or 

Payable  from  Particular  Funds. — It  cannot  be 
proved  by  parol  that  a  note  should  not  be  paid 
unless  the  promisor  should  have  certain  funds 
in  his  hands.  Campbell  v.  Hodgson,  Gow. 
74,  5  E.  C.  L.  468;  Adams  v.  Wilson,  12 
Met.  (Mass.)  138,45  Am.  Dec.  240;  Currier  v. 
Hale,  8  Allen  (Mass.)  47.  Nor  that  a  bill  was 
not  to  be  presented  for  acceptance  unless  the 
drawee  was  furnished  with  funds.  Brown  v. 
Wiley,  20  How.  (U.  S.)  442.  Nor  that  a  note 
was  to  be  payable  in  particular  funds  only. 
Conner  v.  Clark,  12  Cal.  168,  73  Am.  Dec.  529 ; 
DeLong  v.  Lee,  73  Iowa  53;  Van  Vechten  v. 
Smith,  59  Iowa  173;  Lewis  v.  Jones,  7  Bosw. 
(N.  Y.)  366;  Gridley  v.  Dole,  4  N.  Y.  486. 

Subscription  Note  Not  Payable  unless  Certain 
Amount  Raised. — A  parol  agreement  to  the  ef- 
fect that  a  promissory  note  given  as  a  subscrip- 
tion in  aid  of  an  educational  institution  should 
not  be  payable  unless  a  certain  amount  was 
raised  by  the  subscription  cannot  be  shown. 
Roche  v.  Roanoke  Classical  Seminary,  56  Ind. 
198.  Or  that  a  note  given  as  a  subscription  to 
a  railroad  was  not  to  be  enforced  unless  the 
whole  capital  was  subscribed  and  the  railroad 
completed.  Foy  v.  Blackstone,  31  111.  538,  83 
Am.  Dec.  246.  But  see  Jefferson  v.  Hewitt, 
103  Cal.  624. 

Note  Conditional  on  Return  or  Failure  of  Con- 
sideration.—  A  parol  agreement  cannot  be 
shown  to  the  effect  that  the  maker  of  a  prom- 
issory note  reserves  the  right,  at  or  before  the 
maturity  of  the  instrument,  to  return  the  prop- 
erty in  payment  for  which  the  note  was  given, 
in  satisfaction  thereof.  Allen  v.  Furbish,  4 
Gray  (Mass.)  504,  64  Am.  Dec.  87;  Bradley  v. 
Bentley,  8  Vt.  243  ;  Isaacs  v.  Elkins,  11  Vt.  679. 
But  see  Barnes  v.  Shelton,  Harp.  L.  (S.  Car.) 
33,  18  Am.  Dec.  642,  where  such  an  agreement 
and  the  offer  to  return  were  held  to  constitute 
a  valid  defense  by  way  of  set-off,  and  not  to 
have  the  effect  of  altering  the  terms  of  the  note. 

A  note  given  for  the  purchase  price  of  cer- 
tain chattels  cannot  be  varied  by  proof  of  an 
oral  agreement  that  the  amount  thereof  should 
not  be  paid  in  case  such  chattels  proved  value- 
less. Columbia  v.  Amos,  5  Ind.  184.  See 
Gatlin  v.  Kilpatrick,  1  Law  Repos.  (N.  Car.) 
534,  6  Am.  Dec.  557. 

Nor  can  a  note  for  the  rent  of  a  mill  be 
varied  by  proof  of  a  parol  agreement  that  if 
the  mill  should  be  destroyed  by  fire,  rent 
should  cease.  Stofford  v.  Staunton,  88  Ga.  298. 

Note  for  Right  to  Vend  Goods  Not  Payable  Un- 
less Certain  Amount  Sold. — A  parol  agreement 
that  a  promissory  note,  given  for  the  right  to 
vend  a  certain  proprietary  medicine  in  a  given 
territory,  was  not  to  be  paid  until  the  maker 
should  have  sold  a  certain  quantity  of  the  ar- 
ticle, cannot  be  shown.  Harlow  v.  Boswell, 
iS  111.  56. 

Note  Not  to  be  Paid  unless  Needed  or  Called 

for.  — An  oral  agreement  that  a  note  was  not 
to  be  paid  unless  the  payee  should  need  the 
money  for  her  support  is  inadmissible.  Os- 
borne     Taylor,  58  Conn.  439. 

So  an  agreement  that  a  note  was  not  to  be 
paid  unless  called  for  by  the  payee  during  his 
lifetime.    Boody  -•.  McKenney,  23  Me.  517. 
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conditional;1  or  whereby  the  amount,  the  payment  of  which  is  ordered  or 
promised,  is  rendered  uncertain  or  contingent;2  or  whereby  the  medium  of 
payment  is  to  be  different  from  the  medium  expressed  in  the  instrument,3  is 


1.  Litchfield  v.  Falconer,  2  Ala.  280;  Mil- 
ler v.  White,  7  Blackf.  (Ind.)  491. 

Conditions  in  Time — Illustrations. — It  cannot 
be  shown  that,  by  a  contemporaneous  parol 
agreement,  a  promissory  note  payable  abso- 
lutely was  in  fact  only  to  be  paid  upon  the 
payee  delivering  up  certain  property.  Mose- 
ley  v.  Hanford,  10  B.  &  C.  729,  21  E.  C.  L. 
156;  Taylor  v.  McFarlane,  12  Nova  Scotia  190. 

Or  was  not  to  be  paid  until  the  maker  should 
receive  certain  funds.  Joyner  v.  Turner,  19 
Ark.  690;  Kincaid  v.  Higgins,  1  Bibb  (Ky.) 
396. 

Or  until  after  the  sale  of  certain  property. 
Free  v.  Hawkins,  8  Taunt.  92,  4  E.  C.  L.  31. 

Or  at  any  time  different  from  that  speci- 
fied in  the  note.  Nicholas  v.  Krebs,  11  Ala. 
230;  Walker  v.  Clay,  21  Ala.  797;  Borden  v. 
Peay,  20  Ark.  293;  Kelsey  v.  Chamberlain,  47 
Mich.  241 ;  Sice  v.  Cunningham,  1  Cow.  (N. 
Y.)  397;  VanAllen  v.  Allen,  1  Hilt.  (N.  Y.) 
524  ;  Willse  v.  Whitaker,  22  Hun  (N.  Y.)  242  ; 
Ellis  v.  Hamilton,  4  Sneed  (Tenn.)  512;  Du- 
rand  v.  Stevenson,  5  U.  C.  B.  336;  Reed 
v.  Reed,  11  U.  C.       B.  26. 

It  cannot  be  shown  that  a  note  payable  on 
demand  was,  by  agreement  between  the  par- 
ties, not  to  be  sued  on  until  the  death  of  the 
maker.  Woodbridge  v.  Spooner,  3  B.  &  Aid. 
233,  5  E.  C.  L.  268,  1  Chit.  Rep.  661,  18  E.  C. 
L.  195;  Graves  v.  Clark,  6  Blackf.  (Ind.)  183. 
See  McQueen  v.  McQueen, 9  U.  C.  Q^.  B.  536. 

Or  not  for  a  definite  time.  Stott  v .  Fair- 
lamb,  52  L.  J.  Q.  B.  Div.  420,  48  L.  T.  N.  S. 
574  {reversed,  upon  another  point,  53  L.  J. 
Q\  B.  Div.  47,  49  L.  T.  N.  S.  525) ;  Eaton  v. 
Emerson,  14  Me.  335;  Porteous  v.  Muir,  8 
Ont.  Rep.  127. 

Or  not  so  long  as  interest  is  paid  punctu- 
ally. Trustees  of  Church,  etc.,  v.  Stetson,  5 
Pick.  (Mass.)  506. 

Nor  that  a  bill  of  exchange  was  by  a  simi- 
lar agreement  not  to  be  paid  until  the  termi- 
nation of  a  suit  pending  between  the  parties. 
Adams  v.  Wordley,  1  M.  &  W.  374. 

Or  not  until  a  certain  account  was  settled, 
and  the  amount  credited  on  the  note.  Mahan 
v .  Sherman,  7  Blackf.  (Ind.)  378. 

Or  that  a  note  payable  at  a  fixed  time  is  to 
be  paid  in  certain  instalments.  Besant  v. 
Cross,  to  C.  B.  895,  70  E.  C.  L.  895;  Barton 
v.  Wilkins,  1  Mo.  74. 

Or  that  a  note  payable  in  instalments  is  to 
become  due  upon  failure  to  pay  one  instal- 
ment. Blakemore  v.  Wood,  3  Sneed  (Tenn.) 
470. 

An  oral  agreement  to  postpone  the  time  of 
payment  of  a  note  or  bill  due  at  a  definite  time 
is  inadmissible.  Dukes  v.  Dow  ( 1817),  Chitty 
on  Mills  (1  \\\\  Am.  ed.)  143  ;  Doss  7'.  Peterson, 
82  Ala.  253;  Skillen  7'.  Richmond,  48  Barb.  (N. 
YO428;  Mill  v.  Gaw,  4  Pa.  St.  493;  Clarke  v. 
Allen,  132  F'a.  St.  40;  Campbell  v.  Upshaw,  7 
Humph.  (Tenn.)  1^,46  Am.  Dec.  75;  Brad- 
but]  V.  Oliver,  5  U.  C.  Q.  B.  (O.  S.)  7<M 

Agreomont  for  Konowol.  —  An  oral  agreement 


for  the  renewal  of  the  instrument,  entered  into 
contemporaneously  with  the  making  thereof, 
contradicts  its  terms,  and  proof  of  such  an 
agreement  is  inadmissible.  Hoare  v.  Graham, 
3  Campb.  57;  Ockington  v.  Law,  66  Me.  551 ; 
Bond  v.  Worley,  26  Mo.  253;  Ellis  v.  Hamil- 
ton, 4  Sneed  (Tenn.)  512;  Hayes  v.  Davis,  6 
U.  C.  Q,  B.  396.  See  Halliday  v.  Hart,  30  N. 
Y.  474. 

2.  Parol  Condition  as  to  Amount. — A  contem- 
porary parol  agreement  that  notes,  in  the  set- 
tlement of  an  account,  are  to  be  varied  and 
adjusted  in  accordance  with  a  subsequent  ex- 
amination of  the  account  is  inadmissible. 
Dyar  v.  Walton,  79  Ga.  466. 

Or  that  a  note  given  for  the  purchase  price 
of  wheat  growing  on  a  certain  tract  of  land,  at 
so  much  per  acre,  was  to  be  varied  in  accord- 
ance with  the  number  of  acres  found  in  the 
tract  by  a  subsequent  survey  of  the  land. 
Carter  v.  Hamilton,  11  Barb.  (N.  Y.)  147. 
But  it  was  held  on  appeal  in  this  case  that 
the  maker  might  reduce  the  amount  of  the 
recovery  on  the  note  by  showing  a  deficiency 
in  the  quantity  of  the  wheat,  on  the  ground  of 
a  failure  pro  tanto  of  consideration.  Carter 
v.  Hamilton,  Seld.  Notes  (N.  Y.)  251. 

Where  a  note  is  expressed  to  be  given  as  a 
security  for  a  certain  sum  and  interest,  parol 
evidence  cannot  be  admitted  to  prove  that  it 
was  intended  to  secure  interest  only.  Hill  v. 
Wilson,  L.  R.  8.  Ch.  888.  See  Warren  Acad- 
emy v.  Starrett,  15  Me.  443;  and  compare 
Slade  v.  Halsted,  7  Cow.  (N.  Y.)  322. 

Agreement  that  Certain  Sums  shall  be  Set  OS 
on  Note. — An  oral  agreement  between  the  par- 
ties, that  certain  sums  are  to  be  applied  as  a 
set-off  on  a  note  given  between  them  is  inad- 
missible. St.  Louis  Perpetual  Ins.  Co.  v. 
Homer,  9  Met.  (Mass.)  39.  See  Dayhuff  v. 
Davhuff,  27  Ind.  158;  M'Collum  v.  Jones, 
Tayl.  (U.  C.)  611. 

Stipulations  for  Additions  or  Deductions  from 
Amount  Expressed. — Where  a  note  is  given  for 
a  certain  sum,  it  is  not  admissible  to  prove  a 
stipulation  to  pay  an  additional  sum  in  a  cer- 
tain event.  Gazoway  v.  Moore,  Harp.  L.  (S. 
Car.)  401. 

Or  to  pay  a  less  sum  in  a  certain  event. 
Atherton  v.  Dearmond,  33  Iowa  353.  See 
Beard  v.  White,  1  Ala.  4^6;  Roval  Canadian 
Bank  V.  Minaker,  19  U.  C.  C.  P.  219;  Kelly 
v.  Lisk,  18  U.  C.  Q;.  B.  418. 

Or  to  prove  a  stipulation  that  a  certain  ac- 
count, which  the  maker  held  against  the  payee, 
should  be  deducted  from  the  amount  of  the 
note.  Eaves  V.  Henderson,  17  Wend.  (N.  Y.) 
190.    See  Featherstone  r.  Wilson,  4  Ark.  154. 

3.  Hair;'.  LaBrouse,  to  Ala.  548;  Barhydt 
V.  Bonner,  ?S  Iowa  717;  Cockrill  Kirk- 
pntrick,  9  Mo.  697  ;  Lang  v.  Johnson,  24  N. 
II.  302;  Fields  v.  Stunston,  1  Coldw.  (Tenn.) 

40;  Oilman  r.  Moore,  14  Vt.  457. 

Parol  Agrouinonta  an  to  Medium  of  Payment. — 

In  Alsop  v.  Goodwin,  1  Root  (Conn.)  196, 
parol  evidence  was  held  Inadmissible  to  show 
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inadmissible,  even  between  the  original  parties  to  the  bill  or  note.  So  it  is 
inadmissible  to  vary  the  legal  effect  of  negotiable  words  in  the  instrument  by 
showing  an  agreement  in  restraint  of  its  transfer,1  or  to  add  by  parol  a  stipu- 
lation as  to  the  place  of  payment.2  Nor  is  evidence  of  a  verbal  agreement 
admissible  to  vary  any  terms  or  stipulations  inserted  in  the  bill  or  note  as  to 
payment.3 

(b)  Limitations  of  the  Rule  against  Parol  Agreements — aa.  General  Statement. — While 
the  doctrine  just  stated  as  to  the  inadmissibility  of  contemporary  parol  agreements 
is  fundamental,  yet  parol  evidence  is  competent  and  relevant,  when  the  rights 
of  bona  fide  holders  do  not  intervene,4  to  show  that  there  has  never  been  a 
valid  and  complete  contract  between  the  parties,5  or  that  it  was  not  entered  into 
upon  a  valid  and  still  subsisting  consideration,6  or  that  it  has  been  discharged 
in  accordance  with  a  valid  contemporary  parol  agreement;7  or  when  the  instru- 
ment itself  is  incomplete,  erroneously  framed,  or  ambiguous,  to  show  the  com- 
plete and  perfect  contract  of  the  parties;8  or  to  show  an  agreement  collateral 
to  the  written  contract,  and  not  in  conflict  with  its  terms.9  In  principle,  the 
admission  of  parol  evidence  upon  these  points  in  no  way  contravenes  the  gen- 
eral rule  against  the  admission  of  parol  to  vary  written  contracts,  but  as  it  is 
not  always  easy  to  determine  whether  the  facts  of  a  particular  case  fall  under 
the  general  rule,  or  bring  it  within  one  of  the  modifications  here  stated,  it  will 


that  a  note  for  the  payment  of  a  certain  sum 
in  "  lawful  money "  was  for  lawful  silver 
money.  See  also  McMinn  v.  Owen,  2  Dall. 
(Pa.)  173. 

Or  that  a  note  payable  in  Missouri  "in 
currency  of  the  state  "  is  payable  in  anything 
but  gold  or  silver  or  notes  of  the  Missouri 
bank.  Cockrill  v.  Kirkpatrick,  9  Mo.  697.  See 
Smith  v.  Elder,  7  Smed.  &  M.  (Miss.)  507; 
Morris  v.  Edwards,  1  Ohio  189. 

It  cannot  be  shown  that  an  instrument  pay- 
able in  "  dollars  "  was,  by  an  agreement  of  the 
parties,  to  be  paid  in  banknotes.  Pack  v. 
Thomas,  13  Smed.  &  M.  (Miss.)  11,  51  Am. 
Dec.  135 ;  Noe  v.  Hodges,  3  Humph.  (Tenn.) 
162. 

Orwastobe  paid  in  "commonwealth  pa- 
per." Baugh  v.  Ramsey,  4  T.  B.  Mon.  (Ky.) 
155.    See  also  Dollar. 

It  cannot  be  shown  that  a  note  for  money  is 
payable  in  work.    Borden?1.  Peay,  20  Ark.  293. 

Where  a  note  is  for  a  certain  sum  in  dollars, 
"to  be  canceled  by  a  cotton  bond,"  it  cannot 
be  shown  by  parol  that  the  instrument  was  to 
be  paid  in  notes  of  a  certain  bank.  Cole  v. 
Hundley,  8  Smed.  &  M.  (Miss.)  473. 

It  cannot  be  shown  by  parol  that  a  promis- 
sory note  was  signed  as  a  matter  of  form  mere- 
ly, and  that  the  true  agreement  was  to  furnish 
the  payee  with  a  satisfactory  horse.  Ziegler 
v.  McFarland,  147  Pa.  St.  607. 

1.  Agreement  against  Transfer  of  Instrument. 
— Where  a  note  is  payable  to  the  order  of  a 
named  person,  it  is  not  admissible  to  receive 
the  evidence  of  a  contemporaneous  oral  agree- 
ment that  it  was  not  to  be  assigned  or  trans- 
ferred except  to  some  particular  person.  John- 
son v.  Washburn,  98  Ala.  258;  Dolson  v. 
DeGanahl,  70  Tex.  620. 

2.  Parol  Evidence  to  Snow  Place  of  Payment. — 
Where  there  is  nothing  on  the  face  of  a  bill 
of  exchange  to  show  that  it  was  intended  for 
negotiation  at  a  chartered  bank,  parol  evidence 
is  inadmissible  to  show  that  such  was  the  in- 


tent of  the  parties.  McLaren  v.  Marine  Bank, 
52  Ga.  131 ;  Patten  v.  Newell,  30  Ga.  271. 
See  Montgomery  R.  Co.  v.  Hurst,  9  Ala.  513. 

3.  Converse  t'.Moulton,  2  Root  (Conn.)  195  ; 
Couch  v.  Meeker,  2  Conn.  302,  7  Am.  Dec.  274 ; 
Blake  v.  Coleman,  22  Wis.  415,  99  Am.  Dec.  53. 

4.  See  infra,  this  title,  Rights  of  Holders. 
In  Burke  v.  Dulaney,  153  U.  S.  228,  where 

parol  evidence  was  held  admissible  to  show  a 
conditional  delivery  of  a  promissory  note,  the 
Supreme  Court  of  the  United  States  said  that 
the  rule  against  the  admission  of  such  evidence 
"  has  been  often  recognized  and  applied  by 
this  court,  especially  in  cases  in  which  it  was 
sought  to  deprive  bona fi beholders  of  or  parties 
to  negotiable  securities  of  the  rights  to  which 
they  were  entitled  according  to  the  legal 
import  of  the  terms  of  such  instruments." 
In  the  same  opinion  it  was  said  :  "The  rule 
is  settled  that  a  negotiable  instrument  in  the 
hands  of  an  innocent  holder  for  value  cannot 
be  contradicted  to  his  prejudice  by  evidence 
of  an  oral  agreement  or  understanding  between 
the  original  parties  variant  from  the  terms  of 
their  written  contract."  See  also  Towne  v. 
Rice,  122  Mass.  67. 

5.  Thus,  parol  evidence  may  be  introduced 
to  show  the  absence  of  delivery  or  a  condi- 
tional delivery  of  the  instrument.  See  the 
following  sections. 

So  parol  evidence  may  be  introduced  to 
show  fraud  in  the  execution  of  the  instrument. 
See  infra,  this  title,  Rights  of  Holders. 

6.  See  infra,  this  title,  The  Consideration . 

7.  See  infra,  this  section,  Executed  Parol 
Agreements  as  to  Satisfaction. 

8.  See  infra,  this  section,  Parol  Evidence 
as  to  Incomplete,  Erroneously  Framed,  or 
Ambiguous  Instruments — Usage  or  Custom. 

As  to  proving  usage  or  custom  by  parol 
evidence  see  the  title  Usages  and  Customs. 

9.  See  infra,  this  section,  Parol  Evidence 
as  to  Matters  or  Agreements  Collateral  to 
the  Instrument . 
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be  found  that  the  reported  cases  cannot  in  many  instances  be  reconciled.1 
Especially  is  it  to  be  noted  how  widely  the  rule  allowing  a  want  or  failure  of 
consideration  to  be  shown,  has  been  taken  advantage  of  by  the  courts  to  arrive 
at  substantial  justice  in  particular  cases;  for  when  the  nonperformance  of  a 
verbal  condition  or  agreement  amounts  in  itself  to  the  absence  or  failure  of 
consideration,  parol  evidence  must  be  admissible  to  show  the  facts.2 

bb.  Parol  Evidence  to  Show  Failure  of,  or  Conditional,  Delivery. — The  rule 
excluding  parol  evidence  in  contradiction  of  written  agreement  presupposes  the 
existence  of  such  an  agreement.  Consequently,  between  the  immediate  par- 
ties to  the  instrument,  the  rule  is  not  infringed  by  proof  of  the  want  of  due 
execution  of  the  instrument  by  reason  of  the  fact  that  it  was  never  delivered,3  or 
was  delivered  to  take  effect  only  upon  the  happening  of  some  future  event,  and 
not  so  as  to  become  a  binding  contract  between  the  parties.4    The  proper 


1.  Upon  this  point,  Barrows,  J.,  in  Leigh- 
ton  v.  Bowen,  75  Me.  504,  remarks:  "  Not  a 
few  cases  [are  found]  in  the  books  of  suits 
upon  promissory  notes  between  the  maker 
and  promisee  or  their  personal  representa- 
tives, where  it  is  difficult,  if  not  impossible, 
to  reconcile  the  decisions.  As  the  desire  to 
do  exact  justice  between  the  litigating  par- 
ties upon  the  facts  established  by  satisfactory 
proof,  or  the  fear  of  encouraging  perjurious 
attempts  to  get  clear  of  liabilities  distinctly 
assumed  and  verified  by  written  evidence,  has 
predominated,  the  line  of  admissibility  has 
varied  and  become  questionable  and  indis- 
tinct, even  in  the  decisions  of  courts  of  the 
highest  respectability." 

An  examination  of  the  notes  to  the  preced- 
ing and  following  sections,  will  show  numer- 
ous inconsistencies  of  opinion  in  the  courts  in 
applying  the  rules  stated. 

2.  See  the  remarks  of  Starnes,  J.,  in  Smith 
v.  Brooks,  18  Ga.  440. 

3.  Instrument  Never  Delivered. — Morgan  v. 
Smith,  29  Ala.  286;  Belleville  Sav.  Bank  v. 
Bornman,  124  111.  200;  Devries  v.  Shumate, 
53  Md.  211;  Ruggles  v.  Swanwick,  6  Minn. 
526.    See  Scaife  v.  Byrd,  39  Ark.  568. 

4.  Instrument  Conditionally  DeUvered  — 
United  States. — Burke  v.  Dulaney,  153  U.  S. 
228,  reversing  Dulaney  v.  Burke,  2  Idaho  686. 

Connecticut. — Couch  v.  Meeker,  2  Conn. 
302,  7  Am.  Dec.  274;  McFarland  v.  Sikes,  54 
Conn.  250,  1  Am.  St.  Rep.  111;  Schindler  v. 
Muhlheiser,  45  Conn.  153. 

Maine. — Goddard  v.  Cutts,  11  Me.  440. 

Maryland. — Ricketts  v.  Pendleton,  14  Md. 
320. 

Massachusetts. —  Watkins  v.  Bowers,  119 
Mass.  383 ;  Wilson  v.  Powers,  131  Mass.  539. 

Minnesota. — VVestman  v.  Krumwcide,  30 
Minn.  313;  Skaaraas  v.  Flnnegan,  31  Minn. 
48;  Merchants'  Exch.  Bank  v.  Luckow,  37 
Minn.  542. 

New  York. — Benton  v.  Martin,  53  N.  Y. 
570;  Jullliard  v.  Chaffee,  92  N.  Y.  530;  Rey- 
nolds 7'.  Robinson,  no  N.  Y.  654. 

Ithodc  Island. — Sweet  7*.  Stevens,  7  R.  I.  371;. 

Wisconsin. — Dodd  v.  Dunne,  71  Wis.  ^7*. 
Sec  JefTerirs  v.  Austin,  1  Slra.  674;  Davis  :■. 
Jones,  17  C.  B.  62s,  84  E.  C.  L.  625;  Pym  v. 
Campbell,  6  El.  &  Bl.  370,  8H  E.  C.  L.  370; 
Wallis  v.  Llttell,  11  C.  B,  N.  s.  369,  103  E.  C. 
L.  369. 


Evidence  to  be  Admitted  with  Caution. — In 

Reynolds  v.  Robinson,  no  N.  Y.  654,  it  was 
said  that,  in  order  to  avoid  mistake  or  imposi- 
tion, the  rule  as  to  admitting  parol  evidence  to 
prove  a  delivery  upon  a  condition  precedent 
should  be  cautiously  applied  and  confined 
strictly  to  cases  already  within  its  reason. 

Whether  a  Delivery  Is  Absolute  or  Conditional 
Is  a  Question  of  Fact. — It  is  not  necessary,  in 
order  to  render  a  delivery  conditional,  that  ex- 
press words  to  that  effect  be  used  at  the  time. 
The  conclusion  may  be  drawn  from  all  the 
circumstances  which  properly  form  a  part  of 
the  entire  transaction,  whether  in  point  of 
time  they  precede  or  accompany  the  delivery. 
Wilson  v.  Powers,  131  Mass.  539. 

Notes  Given  for  Insurance  Policy. — As  between 
the  payee  and  the  maker,  it  may  be  shown  that 
notes  given  for  an  insurance  policy  were  given 
upon  tlie  condition  that  the  maker  should  have 
a  certain  time  to  determine  whether  he  would 
be  insured,  and  that  if  he  should  decide  not  to 
be  insured,  and  should  so  notify  the  agent  of 
the  insurer,  the  policy  should  be  taken  back 
and  the  note  returned.  Watkins  v.  Bowers, 
119  Mass.  383. 

Effect  of  Doctrine  that  Delivery  as  Escrow  must 
Be  to  Third  Person. — Courts  holding  that  in  the 
case  of  a  bill  or  note,  as  in  the  case  of  a  deed, 
there  can  be  no  delivery  upon  condition  un- 
less in  the  form  of  an  escrow  to  a  third  person 
(see  infra,  this  title,  The  Execution  of  the 
Instrument — Delivery) ,  necessarily  hold  parol 
evidence  inadmissible  to  prove  an  oral  agree- 
ment that  when  a  bill  or  note  was  delivered  to 
a  promisee  it  was  not  to  take  effect  until  the 
happening  of  a  future  event.  Garner  v.  Fite, 
93  Ala.  405,  citing  2  Am.  and  Eng.  Encyc. 
ok  Law  (1st  ed.)  343;  Clanln  v.  Esterly 
Harvesting  Mach.  Co.,  118  Ind.  372;  Murray 
V*  W.  W.  Kimball  Co.,  10  Ind.  App.  141. 

In  some  of  the  cases'  it  has  been  held  that, 
while  parol  evidence  is  inadmissible  to  show 
delivery  upon  condition  directly  to  the  prom- 
isee, yet  such  evidence  may  be  admitted  to 
show  that  there  never  was  in  fact  any  de- 
livery, as,  for  instance,  that  a  note  was  handed 
to  the  payee  upon  tin-  understanding  that  it 
dill  not  contain  the  terms  of  the  agreement, 
and  that  the  parties  should,  at  a  subsequent 
time,  draw  another  instrument  which  should 
truly  express  the  contract  between  them. 
Morgan  v.  Smith,  29  Ala.  283;  Hopper  v. 
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application  of  this  principle  would  appear  to  exclude  parol  evidence  to  show 
that  a  note  or  bill  absolute  upon  its  face,  and  once  fully  executed  and  delivered, 
is  in  a  certain  event  to  become  void  or  not  to  be  paid  or  performed  as  its  terms 
import,  but  this  distinction  is  disregarded  in  many  cases.1 

cc.  Executed  Parol  Agreements  as  to  Satisfaction.— A  parol  agreement, 
entered  into  by  the  parties  contemporaneously  with  the  making  of  the  instru- 
ment, providing  for  the  discharge  thereof  by  some  other  method  than  payment 
according  to  its  terms,  is,  as  between  the  parties,  when  executed,  valid  and  dis- 
charges the  instrument  ;2  but  where  unexecuted,  such  an  agreement  cannot  be 
proved  or  enforced.3 

dd.  Parol  Evidence  as  to  Incomplete,  Erroneously  Framed,  or  Ambiguous 
Instruments. — Where  a  bill  or  note  is  incomplete  and  does  not  in  itself  embody 
the  entire  contract  between  the  parties,  as  where  some  provision  of  the  instru- 
ment is  manifestly  incomplete,  parol  evidence  is  of  course  admissible  to  show 
the  entire  contract.4  So  when  a  bill  or  note  is  executed  as  merely  incidental  to 
and  in  part  performance  of  an  entire  oral  agreement,  the  whole  transaction  may 
be  proved  by  parol.6 


Eiland,  21  Ala.  714;  Scaife  v.  Byrd,  39  Ark.  568 ; 
Belleville  Sav.  Bank  r\  Bornman,  124  111.  200; 
Walker  v.  Crawford,  56  111.  444,  8  Am.  Rep. 
701. 

1.  Instrument  to  Become  Void  on  Condition 
Subsequent. — This  distinction  is  clearly  point- 
ed out  in  Sweet  v.  Stevens,  7  R.  I.  375.  See 
Wallis  v.  Littell,  11  C.  B.  N.  S.  369,  103  E.  C. 

L-  369- 

Thus,  in  Goddard  v.  Cutts,  11  Me.  440,  it 
was  held  that  the  fact  that  a  note  was  signed 
and  delivered  upon  the  condition  that  certain 
other  notes  should  be  procured  and  sent  to 
the  maker,  merely  amounted  to  a  condition 
subsequent  which  could  not  be  proved  as  a 
defense  to  a  suit  upon  the  note. 

But,  as  pointed  out,  many  cases  apparently 
ignore  this  distinction.  Thus,  in  McFarland 
v.  Sikes,  54  Conn.  250,  1  Am.  St.  Rep.  in, 
parol  evidence  was  admitted  to  show  that  the 
maker  delivered  the  note  to  the  payee,  to  be 
held  unless  the  defendant  should  appear  and 
demand  the  note  on  a  day  named,  in  which 
case  it  was  to  be  surrendered  to  him  ;  and  that 
the  maker  appeared  and  demanded  the  note, 
and  its  redelivery  was  refused.  See  Simonton 
v.  Steele,  1  Ala.  357. 

In  Breeden  v.  Grigg,  8  Baxt.  (Tenn.)  163, 
it  appeared  that  the  defendant  was  a  creditor 
of  the  estate  of  which  the  complainants  were 
the  personal  representatives,  and  that  the 
complainants,  at  his  solicitation,  signed  and 
delivered  a  note  to  him,  but  only  as  an  ac- 
knowledgment that  he  had  a  valid  claim 
against  the  estate,  and  upon  the  agreement 
that  he  was  not  to  hold  the  instrument  as  a 
claim  against  them  individually  (although 
their  names  were  signed  as  individuals  to  the 
note),  and  that  when  it  was  ascertained  what 
would  be  the  fro  rata  distribution  coming  to 
the  defendant,  the  note  was  to  be  enforceable 
for  such  pro  rata  amount.  It  was  held  that  the 
agreement  was  provable,  as,  in  effect,  it  only 
showed  a  conditional  delivery  of  the  instru- 
ment. 

2.  Executed  Agreement  in  Satisfaction. — Cros- 
man  v.  Fuller,  17  Pick.  (Mass.)  171 ;  Rugland 
v.  Thompson,  48  Minn.  539;  Buchanon  v. 
Adams,  49  N.  J.  L.  636;  Chaddock  v.  Van- 


ness,  35  N.  J.  L.  520;  Juilliard  v.  Chaffee,  92 
N.  Y.  530;  Hagood  v.  Swords,  2  Bailey  L. 
(S.  Car.)  305.  See  Tucker  v.  Tucker,  113. 
Ind.  272. 

In  Hagood  v. Swords, 2  Bailey  L.(S.Car.)  305, 
the  defendant  gave  the  plaintiff  a  promissory 
note  upon  the  plaintiff's  rescinding  the  contract 
between  them  for  the  sale  of  certain  lands.  At 
the  time  of  giving  the  note  it  was  agreed  that 
if  the  defendant  should  procure  a  purchaser 
for  the  land  at  a  specified  price,  the  note 
should  be  surrendered.  It  was  held  that  the 
performance  of  this  agreement  constituted 
payment  of  the  note. 

Parol  evidence  is  admissible  to  prove  that  a 
note  was  given  to  secure  the  performance  of 
a  certain  agreement,  and  that  the  maker  has 
performed  the  agreement  and  thereby  dis- 
charged the  instrument.  Howard  v.  Stratton, 
64  Cal.  487. 

3.  Unexecuted  Agreement  Not  Provable.  — 
Borden  v.  Peay,  20  Ark.  293;  Dawson  v.  State 
Bank,  5  111.  56;  Tucker  v.  Tucker,  113  Ind. 
272  ;  Barhydt  v.  Bonney,  55  Iowa  717  ;  McEwan 
v.  Ortman,  34  Mich.  325;  Lang  v.  Johnson,  24 
N.  H.  302;  Woodin  v.  Foster,  16  Barb.  (N. 
Y.)  146;  Isaacs  v.  Elkins,  11  Vt.  679;  Adams 
v.  Forde,  13  U.  C.       B.  485. 

Thus,  it  cannot  be  shown  that  the  payee  of 
a  note  agreed  to  collect  certain  subscriptions 
and  apply  them  upon  the  note,  and  that  he 
failed  to  do  so.  Clanin  v.  Esterly  Harvesting 
Mach.  Co.,  118  Ind.  372. 

Parol  evidence  is  inadmissible  to  prove  that 
a  guaranty  expressed  on  a  note  at  the  time  it 
was  made  was  accepted  by  the  payee  in  full 
satisfaction.    Smith  V.  Stevens,  3  Ind.  332. 

But  see  infra,  this  section,  Parol  Evi- 
dence as  to  Matters  or  Agreements  Collateral 
to  Instrument. 

4.  Couch  v.  Meeker,  2  Conn.  302,  7  Am.  Dec. 
274;  Ruggles  v.  Swanwick,  6  Minn.  526.  See 
the  title  Parol  Evidence. 

Abbreviations  may  be  explained  by  parol. 
See  the  title  Abbreviations,  vol.  1,  p.  97. 

5.  Oral  Evidence  to  Show  Agreement  of  WMch 
Note  Is  Part  Only.  —  Western  ■:>.  Pollard,  16  B. 
Mon.  (Ky.)  315;  Juilliard  v.  Chaffee,  92  N. 
Y.  529;  Richardson,  v..  Dingle,  11   Rich.  L~ 
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Omissions  and  Erroneous  Terms  in  Bills  and  Notes — Correction  in  Equity. — Mistakes  and 

omissions  in  a  bill  or  note,  occasioned  either  by  fraud,  accident,  or  w  ant  of  skill, 
whereby  the  instrument  fails  to  express  the  intention  or  understanding  of  the 
parties,  may,  as  between  the  immediate  parties  to  the  instrument.be  corrected 
in  a  court  of  equity  under  the  power  of  such  a  court  to  rectify  written  instru- 
ments in  accordance  with  the  intention  of  the  parties,  and  parol  evidence  is 
necessarily  admitted  in  such  a  case  to  prove  what  the  real  intention  is.1 

Mistake  Not  Provable  at  Law. — But  in  a  suit  at  law,  upon  a  bill  or  note  erroneously 
framed,  parol  evidence  is,  in  the  absence  of  fraud  or  imposition,  inadmissible, 
according  to  the  weight  of  authority,  to  prove  that  the  instrument  does  not 
correctly  represent  the  intention  of  the  parties,2  but  such  evidence  is  probably 


(S.  Car.)  407.  See  JefTery  v.  Walton,  1  Stark. 
267,  2  E.  C.  L.  108;  Hutchins  v.  Hebbard,  34 
N.  Y.  24;  Chapin  v.  Dobson,  78  N.  Y.  74,  34 
Am.  Rep.  512. 

In  some  of  the  cases  here  cited  the  suit  was 
upon  a  parol  contract  to  which  the  giving  of 
a  note  was  a  mere  incident,  and  it  was  held 
that  the  note  could  not  be  considered  as  em- 
bodying the  entire  agreement  between  the 
parties.  Western  v.  Pollard,  16  B.  Mon. 
(  Ky.)  315  ;  Richardson  v.  Dingle,  1 1  Rich.  L.  (S. 
Car.)  407.    See  Smith  v.  Rowley,  34  N.  Y.  367. 

Note  for  Hire  of  Slave — Parol  Agreement  aa  to 
Employment.  —  It  has  been  held  permissible  to 
show  that,  contemporaneously  with  the  hiring 
of  a  slave  and  the  execution  of  a  note  for  his 
hire,  it  was  agreed  that  the  slave  should  be 
employed  in  a  certain  kind  of  work.  Western 
v.  Pollard,  16  B.  Mon.  (Ky.)  315;  Knight  v. 
Knotts,  8  Rich.  L.  (S.  Car.)  35;  Richardson 
v.  Dingle,  11  Rich.  L.  (S.  Car.)  407.  But 
compare  Nave  v.  Berry,  22  Ala.  382. 

1.  Druiff  v.  Parker,  L.  R.  5  Eq.  137;  Pay- 
sant  v.  Ware,  I  Ala.  160;  Gray  v.  Roden,  24 
Miss.  667.  See  Coger  v.  M'Gee,  2  Bibb(Ky.) 
321,  5  Am.  Dec.  610;  and  the  title  Altera- 
tion of  Instruments,  vol.  2,  p.  210. 

Addition  of  Person  as  Drawer  Contrary  to  In- 
tention.— In  Druiff  v.  Parker,  L.  R.  5  Eq.  137, 
the  plaintiff's  agent,  in  drawing  a  bill  of  ex- 
change, through  a  mistake  occasioned  by  ig- 
norance of  such  business  matters  inserted  the 
plaintiff's  name  as  a  drawer  thereof  with  one 
A.,  the  real  intention  of  the  parties  being  that 
the  bill  should  be  drawn  by  A.  alone,  and  after 
its  acceptance  indorsed  to  the  plaintiff.  It 
was  held  that  the  plaintiff  was  entitled  to 
have  the  bill  rectified  in  equity.  See  also 
Scales  v.  Ashbrook,  1  Mete.  (Ky.)  358. 

Dat«. — A  mistake  in  date  may  be  corrected. 
Barlow  v.  Buckingham,  68  Iowa  169. 

Amount.  —  A  mistake  in  the  amount  of  a 
bill  or  note  may  be  corrected  in  equity.  Har- 
rison t'.  Jameson,  3  J.  J.  Marsh,  (ky.)  232; 
Gray  v.  Roden,  24  Miss.  667.  Sec  Shipp  v. 
Il.iskin,  4  Dana  (Ky.)  014. 

Interest. — An  omission  to  fix  the  rate  of  in- 
terest may  be  supplied.  Hathaway  v.  Brady, 
23  Cal.  122.  See  White  v.  Curd,  86  Ky.  191  ; 
Botsford  :■.  McLean,  4.'  Barb.  (  N  .  Y.)  445. 

The  words  "  with  interest  "  may  be  added. 
Gump's  Appeal,  65  Pa.  St.  476. 

Words  of  Negotiability  may,  it  seems,  be  sup- 
plied.  Harvey  r  .  I  l.imiltwn  I!. ink,  t'.iu. 
Sup.  Ct.714,  affirming*)  Ont.  Rep. 655,  where 
the  decision  was  placed  on  other  grounds. 
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Medium  of  Payment.  —  A  mistake  in  the  me- 
dium of  payment  affords  a  ground  for  cor- 
rection in  equity.  Parcels  Gohcgan,  2  J. 
J.  Marsh.  (Ky.)  133;  Burdett  v.  Simms,  3  J.  J. 
Marsh.  (Ky.)  190. 

An  omission  of  the  medium  of  payment 
may  be  supplied.  Thus  the  words  "  good 
current  bank  paper,"  Womack  v.  Eacker, 
Phil.  Eq.  (X.  Car.)  161;  "payable  in  current 
bank  notes,"  Talley  v.  Courtney,  1  Heisk. 
(Tenn.)  715.  may  be  added. 

Time  of  Payment. —  A  mistake  in  the  time  of 
payment  may  be  corrected  by  a  bill  brought 
for  the  purpose  in  chancery,  as  where  the  in- 
strument is  made  payable  in  the  year  "one 
thousand  eighteen  hundred  and  thirty-six  " 
instead  of  1836.    Savage  -•.  Berry,  3  111.  545. 

Supplying  Words  Left  Blank. — Since  the  de- 
livery of  a  bill  or  note  containing  blanks  car- 
ries with  it  authority  to  fill  the  blanks,  a  bill 
in  equity  to  supply  the  omitted  words  is  not 
sustainable.  Loomis  v.  Freer,  4  111.  App.  547. 
See  also  infra,  this  title,  Delivery  of  Inchoate 
Instruments ;  and  the  title  Alteration  of  In- 
struments, vol.  2,  p.  253. 

Seal. — A  mistake  in  the  addition  of  a  seal  to 
a  promissory  note  may  be  corrected  by  a  bill 
in  equity.    Lynam  v.  Califer,  64  N.  Car.  572. 

Correction  by  Consent. —  As  to  the  correction 
of  mistakes  by  consent  of  the  parties,  see  the 
title  Alteration  of  Instruments,  vol.  2, 
p.  211. 

2.  Druiff  v.  Parker,  L.  R.  5  Eq.  137;  Fitz- 
hugh  v.  Runyon,  S  Johns.  (N.  Y.)375!  Downs 
v.  Webster,  Brayt.  (Vt.)  79;  Brown  -•.  Bebee, 
1  D.  Chip.  (Vt.)  227,  6  Am.  Dec.  7-'8.  See 
Paysant  v.  Ware,  1  Ala.  160. 

Time  of  Payment.  —  Thus,  parol  evidence  to 
show  that  the  instrument  was  erroneously 
framed  with  regard  to  the  time  of  payment 
has  been  excluded.  Fitzhugh  v.  Runyon,  S 
Johns.  (N.  Y.)  375;  Bradley  v.  Anderson,  5 
Vt.  152. 

Amount.  —  Parol  evidence  is  not  admissible 
to  show  a  mistake  in  the  sum  for  which  the 
note  is  written.  Downs  t\  Webster,  Hravt. 
(Vt.)  79;  MeDuflie  :■.  Magoon,  26  Vt.  51S. 
But  see  Claxon  v.  Demaree,  14  Bush  (Ky.) 
172,  deciding  that  a  defendant  in  an  action  on 
a  note  might  show  that  by  mistake  the  instru- 
ment was  given  for  a  wrong  amount.  The 
court  cited,  as  authorities  for  this  ruling,  only 
cases  In  which  courts  of  equity  have  allowed 
similar  corrections. 

Dato  of  Ingtruinont. — The  date  of  a  note  is 
only   prima  /arte  evidence   of  the    date  of 
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admissible  under  code  provisions  allowing  equitable  defenses  to  actions  at  law.1 
Ambiguous  instruments. — Where  a  bill  or  note  contains  a  latent  ambiguity,  parol 

evidence  is  admissible,  on  well-established  principles,  to  explain  the  ambiguity 

and  arrive  at  the  true  contract  between  the  parties.2    But  such  evidence  is  not 

admissible  in  case  of  a  patent  ambiguity.3 

Instruments  Partially  Erased  or  Obscurely  Written. — Where  the  words  in  a  bill  or  note 

are  obscurely  written,  or  partially  erased,  so  as  to  be  uncertain  or  ambiguous, 

parol  evidence  of  the  circumstances  surrounding  the  giving  of  the  instrument 

is  admissible.4 

Provisions  Uncertain  in  Meaning. — Where  the  true  construction  to  be  given  to 
words  or  provisions  occurring  in  a  bill  or  note  is  doubtful  or  uncertain,  parol 
evidence  of  the  surrounding  circumstances  and  the  acts  and  words  of  the 
parties  is  admissible  in  order  to  ascertain  their  intention,  and  to  determine  what 
meaning  was  attached  to  the  words  or  provisions  to  be  construed.6 

ee.  Parol  Evidence  as  to  Matters  or  Agreements  Collateral'  to  Instru- 
ment.— It  is  obvious  that  the  proof  of  an  oral  contemporaneous  agreement 
between  the  parties  to  a  bill  or  note,  if  independent  and  separable  from  the 
contract  contained  in  the  instrument  itself,  does  not  conflict  with  or  vary  the 
terms  of  the  latter.  It  follows  that  such  an  agreement  may  be  shown  and  that 
the  claim  for  damages  resulting  from  its  breach  may,  in  an  action  between  the 
original  parties,  be  asserted  as  a  defense  to  a  suit  brought  upon  the  instrument.6 

Relation  between  the  Parties  to  the  Instrument. — Upon  the  ground  that  the  fact  of 
suretyship  is  entirely  collateral  to  the  contract  evidenced  by  a  bill  or  note,  it  is 
by  the  weight  of  authority  permissible,  in  a  proper  action  between  the  parties, 
to  show  that  the  actual  liability  is  not  that  which  appears  upon  the  face  of  the 
instrument.7 

(3)  Stibsequent  Written  or  Oral  Agreements  Controlling  Bills  and  Notes. — 
Bills  and  notes  may  be  varied  by  subsequent  agreements  in  writing  or  by  parol,8 
founded  upon  a  consideration,9  and  such  agreements  will  be  binding  upon  all 

execution,  and  the  true  date  may  be  shown  by  ities,  on  the  principle  of  latent  ambiguity, 

parol.    See  supra,  this  title,  Orderly  Parts  See  Riley  v .  Gerrish,  9  Cush.  (Mass.)  104;  and 

and  Special  Clauses  in  Bills  and  Notes — Date  infra,  this  title,  Negotiation  by  Indorsement ; 

of  Making.    See  also  iyifra,  Delivery.  Liabilities  of  Parties. 

In  Dean  v.  DeLezardi,  24  Miss.  424,  which  4.  Paine  v.  Ringold,  43  Mich.  341.  See  supra, 

was  a  bill  in  equity  to  foreclose  a  mortgage,  this  title,  Orderly  Parts  and  Special  Clauses 

it  was  held  that  a  mistake  in  the  date  of  the  in  Bills  and  Notes — Expression  of  Amount. 

note  secured   by  the  mortgage,  by   reason  0.  Lockhard  v.  Avery,  8  Ala.  502 ;  Des 

whereof  it  failed  to  correspond  with  the  note  Moines   County  v.  Hinkley,  62  Iowa  637; 

described    in   the  mortgage,  might   be  ex-  Agawam  Bank  v.  Strever,  18  N.  Y.  502. 

plained.    The  court  said  that  the  date  was  A  note  was  dated  December  1,  1852,  and 

only  part  of  the  description  of  the  note  and  payable  "on  the  25th  day  of  December  next." 

not  necessary  to  its  validity.    But  see  Ohio  It  was  held  that  parol  evidence  was  receiv- 

L.  Ins.,  etc.,  Co.  v.  Winn,  4  Md.  Ch.  253;  Hall  able  to  show  that  the  25th  day  of  December 

v.  Tufts,  18  Pick.  (Mass.)  455.  intended  was  the  25th  day  of  the  December  in 

Parol  Evidence  to  Identify  Parties. — Parol  which  the  note  was  made.    McCrary  v.  Cas- 

evidence  is  admissible  to  identify  the  parties  key,  27  Ga.  54. 

to  the  instrument  where  the  instrument  is  6.  Proof  of  Collateral  Agreement. — Weeks  v. 

ambiguous.    See  supra,  this  title,  Certainty  Medler,  20  Kan.  57.    See  Phillips  v.  Preston,  5 

of  Parties.  How.  (U.  S.)  291;  Schoen  v.  Sunderland,  39 

1.  See  Homestead  Bank  v.  Wood,  1  Misc.  Kan.  758;  St.  Louis  Barbed  Wire-Mill  Co.  v. 
Rep.  (N.  Y.  C.  PI.)  145;  Seeley  v.  Engell,  13  Consolidated  Barb-Wire  Co.,  46  Kan.  773; 
N.  Y.  542  ;  Buck  v.  Steffey,  65  Ind.  58.  Batterman  v.  Pierce,  3  Hill  (N.  Y.)  171 ;  Chapin 

2.  See  the  title  Ambiguity,  vol.  2,  p.  295.  v.  Dobson,  78  N.  Y.  74,  34  Am.  Rep.  512. 

3.  See  the  title  Ambiguity,  vol.  2,  p.  289.  See  also  the  title  Parol  Evidence. 

In  Brown  v.  Bebee,  1  D.  Chip.  (Vt.)  227,  7.  See  infra,  this  title,  Liabilities  of  Par- 
ty Am.  Dec.  728,  parol  evidence  was  held  inad-  ties;  and  the  title  Accommodation  Paper, 
missible  to  explain  a  note  promising  the  pay-  vol.  1,  pp.  343,  378. 

ment  of  "  sixteen"  merely.  8.  Richardson    v.  Thomas,  28  Ark.  387; 

Irregular  Indorsements. — The  admissibility  Heaton  v.  Myers,  4  Colo.  59.    See  the  titles 

of  parol  evidence  in  some  jurisdictions,  to  ex-  Parol  Evidence;  Contracts. 

plain  the  real  relation  of  an  irregular  indorser  9.  Heaton  v.  Myers,  4  Colo.  59.    See  John- 

to  the  instrument,  is  placed,  by  some  author-  son  v.  Washburn,  98  Ala.  258. 
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who  take  with  notice  thereof.1  In  this  way  the  time  of  payment  may  be  altered 
or  extended,2  conditions  may  be  introduced,3  and  arrangements  may  be  made 
changing  the  medium  of  payment,4  or  for  discharge  by  payment  to  a  third 
person.5 

e.  SETS  OF  FOREIGN  BILLS. — Foreign  Bills  of  Exchange  are  Frequently  Drawn  in  Sets 
called  the  first,  second,  third,  etc.,  of  exchange.6  Each  part  of  the  set  should 
contain  a  condition  that  it  shall  be  paid  provided  the  other  parts  remain 
unpaid.7 

The  Purpose  of  This  Custom,  which  seems  to  be  very  old,8  is  to  prevent  delays, 
and,  by  transmitting  the  different  parts  by  different  methods  of  conveyance, 
to  lessen  the  possibility  of  loss. 

Parts  of  Set  Constitute  single  Bill. — The  different  parts  of  which  a  set  of  exchange 
is  composed  constitute  but  one  bill  ;9  and  it  has  been  said  that,  if  one  is  under 
obligation  to  deliver  a  foreign  bill,  he  is  bound  to  deliver  as  many  partsas  may 
be  demanded.10 


Consideration  for  Agreement  as  to  Extension. 

— In  McManus  v.  Bark,  L.  R.  5  Exch.  65,  the 
maker  and  payee  of  a  promissory  note  payable 
on  demand,  agreed  in  writing  that  payment 
should  be  made  in  quarterly  instalments  with 
interest.  It  was  held  that  the  agreement,  not 
being  founded  upon  a  new  consideration,  could 
not  be  enforced. 

But  it  has  been  decided  that  an  agreement 
for  the  extension  of  time  in  the  provisions  of 
a  contract  needs  no  new  consideration  to  sup- 
port it.  Cox  v.  Bennet,  13  N.  J.  L.  165  ;  Clark 
V.  Dales,  20  Barb.  (N.  Y.)  64. 

Consideration  for  Agreement  as  to  Discharge. — 
In  Thrall  v.  Mead,  40  Vt.  540,  the  parties  to  a 
note,  payable  in  grain  in  instalments,  agreed 
that  certain  personal  services  of  the  maker 
might  be  applied  upon  the  note,  and  that 
the  payee  should  not  call  on  the  maker  for  the 
grain  until  the  last  instalment  became  due. 
It  was  objected  that  the  agreement  was  void 
for  lack  of  a  consideration  ;  but  the  court  held 
that  it  was  valid  without  consideration,  and 
laid  down  the  rule  that  where  the  original 
contract  is  payable  in  specific  articles,  and  the 
new  is  made  before  the  debt  has  become  pay- 
able, and  the  debtor,  relying  on  the  new  con- 
tract, suffers  the  time  limited  in  the  original 
contract  to  expire,  the  new  contract  will  be 
supported,  though  without  consideration,  in 
order  to  avoid  a  fraud  upon  the  debtor,  whose 
debt  otherwise  could  be  turned  into  a  money 
demand  ;  but  that,  in  the  case  of  a  debt  already 
due,  and  payable  in  money,  where  an  agree- 
ment is  made  to  extend  the  time,  a  new  con- 
sideration is  necessary. 

In  Grace  v.  Lynch,  80  Wis.  166,  it  was  held 
that  the  payment  of  interest,  before  due,  was 
a  sufficient  consideration  for  the  extension  of 
time  after  the  payment  of  the  principal. 

1.  Solomons  v.  Jones,  3  Brev.  (S.  Car.)  54, 
5  Am.  Dec.  538. 

2.  Solomons  v.  Jones,  3  Brev.  (S.  Car.)  54, 
5  Am.  Dec.  J38;  Reynolds  v.  Barnard,  36  III. 
App.  218;  Grace  v.  Lynch,  80  Wis.  166,  See 
also  McManus  v.  Bark,  L.  R.  5  Exch.  65. 

3.  Ileaton  v.  Myers,  4  Colo.  59. 

■1  Medium  of  Payment. —  If  tlx-  holder  of  a 
note  for  money  should,  after  it  has  been  made 
and  delivered,  agree  to  accept  goods  in  pay- 
ment, or  agree  that  he  will  allow  upon  the 


note  the  value  of  supplies  furnished  a  third 
person,  such  agreement,  when  executed,  will 
be  considered  valid  and  a  satisfaction  of  the 
note.  Crosman  v.  Fuller,  17  Pick.  (Mass.) 
171.  In  this  case  the  promisee  agreed  that 
the  promisor  should  furnish  supplies  to  their 
mother  in  satisfaction  of  the  note. 

5.  Low  v.  Treadwell,  12  Me. 441.  See  Cros- 
man v.  Fuller,  17  Pick.  (Mass.)  171. 

6.  I  Chitty  on  Bills  *I54;  Story  on  Bills, 
(j  66;  Byles  on  Bills  *393;  1  Daniel's  Nego- 
tiable Instruments,  (j  113. 

7.  Condition  In  Parts. — 3  Kent's  Com.  109; 
Chitty  on  Bills  *I55;  Story  on  Bills,  §  67. 

Mr.  Chitty  says:  "But  an  omission  [of  the 
mention  in  the  condition  of  the  other  parts] 
is  not,  perhaps,  material,  which  upon  the  face 
of  the  condition  must  necessarily  have  arisen 
from  a  mistake,  as  if  in  the  enumeration  of 
the  several  parts  one  of  the  intermediate  parts 
were  to  be  omitted,  for  instance  :  'Pay  this  my 
first  of  exchange,  second  and  fourth  not  paid.'  " 

8.  Nouguier  (Lettres  de  Change  I,  104) 
says  that  examples  of  this  usage  are  to  be 
found  at  the  middle  of  the  sixteenth  century. 

9.  Parts  Make  One  Bill. — Holdsworth  v. 
Hunter,  10  B.  &  C.  449,21  E.C.  L.  no,  opin- 
ion by  Littlefield,  J. ;  Socie'te'-Generale  v. 
Metropolitan  Bank,  27  L.  T.  N.  S.  849;  Mil- 
ler v.  Hackley,  Anth.  (N.  Y.)  68;  Dunkin  v. 
Cranston,  7  Johns.  (N.  Y.)  442.  See  English 
Bills  of  Exchange  Act,  (j  71. 

Contract  to  Deliver  Bill  In  8et. — If  one  con- 
tracts to  deliver  to  another  certain  bills  of  ex- 
change drawn  in  sets,  he  does  not  carry  out 
his  contract  unless  he  delivers  all  the  parts  of 
each  set.  Kearney  v.  West  Granada  Gold,  etc., 
Min.  Co.,  1  II.  &  N.  412. 

Return  of  One  of  Set  Ib  Cancellation  of  All. — 
Where  A  sent  a  set  of  exchange  to  B,  drawn 
in  the  latter's  favor  upon  C,  and  B  refused  to 
receive  the  bill  and  returned  the  first  of  the  set 
to  A,  it  was  held  that  B  could  not  afterwards 
negotiate  the  second  of  the  set  so  as  to  subject 
the  drawers  to  an  action  upon  It.  From  the 
moment  the  first  of  the  set  was  returned, 
the  bill  was  in  effect  canceled.  Ingraham  v. 
Gibbs,  2  ball.  (Pa.)  134. 

10.  Byles  on  Bills*394,  citing  Pardcssus  334. 
80  by  Statuto  in  California  and  the  states 

which  have  adopted  the  California  Civil  Code, 
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Negotiation  of  Set — All  Parts  should  be  Delivered. — One  who  negotiates  a  bill  drawn 
in  parts  should  deliver  every  part  in  his  possession,1  and  he  may,  and  in 
practice  usually  does,  indorse  each  of  the  parts  delivered ;  2  but  the  indorse- 
ment and  transfer  of  one  part  is  sufficient  and  fixes  the  indorser's  liability  to 
his  indorsee.3 

Acceptor  or  Drawer  Liable  to  Different  Holders  of  Parts. — If  the  acceptor  and  payee  of 
a  bill  of  exchange  indorses  and  transfers  two  different  parts  of  the  set  to  dif- 
ferent bona  fide  indorsees,  it  seems  he  will  be  liable  to  each  of  such  holders,4 
and  consequently  the  drawee  should  accept  only  one  part  of  the  bill.5  A 
drawer,  if  he  has  received  the  consideration  for  the  negotiation  of  two  parts  of 
the  same  set  of  exchange,  or  has  otherwise  authorized  their  separate  negotia- 
tion, is  likewise  liable  upon  both.6 

As  between  Two  Holders  of  Different  Parts  of  the  same  set,  the  one  who  first  obtains 
title  to  his  part  is  entitled  to  the  possession  of  the  other  parts,  as  against 


"  An  agreement  to  draw  the  bill  of  exchange 
binds  the  drawer  to  execute  it  in  three  parts 
if  the  other  party  to  the  agreement  desires  it." 
Cal.  Civ.  Code,  §  3174.  Judge  Chalmers  (Ben- 
jamin's Chalmers'  Dig.,  Bills  and  Notes,  art. 
25)  thinks  that  by  the  common  law  the  obliga- 
tion to  give  a  set  is  probably  only  a  matter  of 
bargain. 

1.  Chitty  on  Bills  *i54',  Story  on  Bills, 
§f)  67,  226. 

Unless  one  part  is  forwarded  to  the  drawee 
for  acceptance.  Chitty  on  Bills  *I55.  See 
Kenworthy  v.  Hopkins,  1  Johns.  Cas.  (N.  Y.) 
107. 

Duty  to  Inquire  after  Other  Parts  of  Set. — In 

Lang  v.  Smyth,  7  Bing.  284,  20  E.  C.  L.  130, 
it  is  said  by  Park,  J.,  obiter,  that  it  is  the  duty 
of  the  persons  taking  one  of  the  several  parts 
of  the  bill  to  inquire  after  the  others. 

2.  Benjamin's  Chalmers'  Dig.,  Bills  and 
Notes,  art.  27. 

3.  Transfer  of  One  Part  Creates  Liability. — 
Perreira  v.  Jopp,  10  B.  &  C.  450,  note  (a),  21 
E.  C.  L.  110,  note  (a)  ;  Holdsworth  v.  Hunter, 
10  B.&  C.  449,  21  E.  C.  L.  1 10;  Walsh  v.  Blatch- 
ley,  6  Wis.  422,  70  Am.  Dec.  469. 

In  Walsh  v.  Blatchley,  6  Wis.  422,  70  Am. 
Dec.  469,  the  indorsee  sued  his  indorser,  the 
payee,  upon  a  certain  bill  of  exchange  drawn 
in  parts.  The  defendant  sold  the  first  part  to 
the  plaintiff,  who  thereupon  sent  it  by  mail  to 
a  correspondent  at  the  residence  of  the  drawee 
for  presentation  for  payment ;  by  some  mishap 
it  was  greatly  delayed  in  the  transmission,  and 
the  plaintiff,  after  a  considerable  time,  pro- 
cured from  the  defendant  the  indorsement  and 
transfer  of  the  second  of  the  set,  which  was  duly 
presented  and  protested.  A  few  days  later  the 
first  of  the  set  came  to  the  hands  of  the  cor- 
respondent, but  was  not  presented.  The  sec- 
ond of  the  set  was  indorsed  on  Sunday,  and, 
suit  being  brought  thereon,  it  was  contended 
that  the  indorsement  was  a  Sunday  contract 
and  absolutely  void.  It  was  held  that  the  fact 
of  the  indorsement  of  the  second  part  being 
on  Sunday  was  of  no  consequence,  as  the  in- 
dorsement of  the  first  of  the  set  had  already 
transferred  to  the  plaintiff  complete  title  to 
the  whole  of  the  set. 

4.  Acceptor  Liable  to  Different  Holders.  —  In 
Holdsworth  v.  Hunter,  10  B.  &  C.  449,  21  E.' 
C.  L.  no,  the  defendant  (who  was  the  drawee 


and  at  the  same  time  the  payee)  of  a  foreign 
bill  drawn  in  parts,  accepted  and  indorsed  the 
second  part  (which  was  the  first  one  that  came 
to  the  drawee's  hands)  to  a  creditor  condition- 
ally as  security  for  debts  due  to  him.  Later, 
when  the  other  parts  of  the  set  came  to  him, 
the  defendant  accepted  and  indorsed  the  first 
part  to  a  bona  fide  holder  for  value,  who  in- 
dorsed to  the  plaintiff.  This  negotiation  of 
the  first  part  was  antedated,  but  in  fact  took 
place  while  the  second  part  was  still  outstand- 
ing with  the  creditor  to  whom  it  had  been 
negotiated ;  subsequently,  the  part  in  the 
hands  of  such  creditor  was  taken  up  and  other 
securities  substituted  for  it.  The  plaintiff 
having  brought  this  action  against  the  defend- 
ant as  acceptor,  it  was  contended  that  he 
could  not  recover  because  another  party,  hav- 
ing obtained  a  prior  acceptance,  was  entitled 
to  the  whole  set.  It  was  held  that  the  plaintiff 
was  entitled  to  recover,  since  the  prior  in- 
dorsement was  only  conditional.  Lord  Ten- 
terden,  C.  J.,  and  Parke,  J.,  went  further  and 
held  that  had  the  prior  indorsement  been  un- 
conditional the  defendant  would  still  have 
been  liable. 

In  Pittsburgh  Bank  v.  Neal,  22  How.  (U.  S.) 
96,  the  defendants  had  intrusted  to  their  agent 
a  bill  drawn  in  blank  in  two  parts  upon  them- 
selves and  accepted  by  them.  The  agent 
filled  up  both  parts  of  the  set,  making  the 
dates,  amounts,  and  places  of  payment  differ- 
ent, and  transferred  the  second  of  the  set  so 
filled  out  to  the  plaintiff.  It  was  held  that  the 
two  parts  as  completed  must  be  considered  as 
different  bills,  the  words,  "second  of  exchange, 
first  unpaid,"  being  no  notice  to  the  plaintiff 
that  they  were  negotiated  without  authority. 
In  delivering  the  opinion  of  the  court,  Clif- 
ford, J.,  discussed  the  question  of  the  rights 
of  innocent  holders  of  different  parts  of  the 
same  set  of  exchange  as  being  "  closely  allied 
to  the  question  under  consideration,  and  serv- 
ing very  much  to  elucidate  the  present  in- 
quiry;" and  he  arrived  at  the  conclusion  that 
any  innocent  holder  of  a  part  of  a  bill  which 
had  been  accepted  may  recover  thereon  against 
the  acceptor  without  regard  to  the  history  of 
the  other  parts. 

6.  Chitty  on  Bills  *i55;  Chalmers  Dig. 
Bills  and  Notes,  art.  28. 

6.  Wright  v.  McFall,  8  La.  Ann.  120. 
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the  holder  having  the  inferior  title.1 

Loss  of  Part  by  Holder — Eight  to  Demand  Other  Parts  from  Prior  Parties. — In  case  of  the 
loss  of  a  part  by  the  holder,  a  question  has  arisen  as  to  his  right  to  demand 
possession  of  the  other  parts  from  the  prior  holders.  According  to  foreign 
jurists  the  loser  is  entitled  to  demand  the  good  offices  of  his  immediate  indorser 
to  procure  the  parts  held  by  prior  indorsers,  and  if  he  receives  a  bill  immediately 
from  the  drawer  he  may  apply  to  him  directly  ; 2  but  it  has  been  held  that  he 
cannot  maintain  an  action  against  an  intermediate  indorser  for  delivery  of  the 
parts  of  the  bill  retained  by  him.3 

Part  Dishonored  or  Protested  must  be  Produced  on  Suit. — A  recovery  Cannot  be  had 

against  a  drawer  or  indorser  of  a  bill,  dishonored  by  nonpayment  or  nonaccept- 
ance,  unless  the  very  part  of  the  bill  which  was  protested  is  produced,  for  the 
drawer  or  indorser  is  entitled  to  call  for  this  for  his  own  protection.4  But 
the  indorsee,  producing  the  part  protested,  need  not  produce  or  account  for  the 
other  parts  of  the  bill.5 

Payment  of  One  Part  operates  as  payment  of  the  whole  bill ; 6  but,  of  course, 
payment  of  one  part  on  a  forged  indorsement  of  the  payee's  name  does  not 
operate  to  protect  the  acceptors  in  a  suit  brought  by  the  real  payees;7  nor 
does  payment  of  an  unaccepted  part  free  the  acceptor  from  liability  upon  an 
accepted  part.8  The  acceptor  should  not  pay  the  bill  until  the  very  part  con- 
taining his  acceptance  is  delivered  to  him.9 

f.  STAMPS  —  General  and  Historical. —  For  the  purpose  of  raising  revenue, 
taxes  at  various  times  have  been  imposed  on  the  paper  upon  which  bills,  notes, 
and  other  contracts  are  written.    The  acts  imposing  these  taxes  require 


1.  Title  to  Parts  as  between  Different  Holders. 

— Perreira  v.  Jopp,  10  B.  &  C.  450,  note  a,  21 
E.  C.  L.  110,  note  a.  This  case  is  no  author- 
ity for  the  broad  proposition  that  the  party 
who  first  obtains  the  acceptance  of  any  one 
part  of  a  set  of  bills  is  entitled  to  the  whole  of 
them  and  may  maintain  trover  for  the  other 
parts,  irrespective  of  the  rights  of  the  holder 
thereof,  though  it  is  sometimes  cited  in 
support  of  such  a  rule,  as  for  example,  in 
Walsh  v.  Blatchley,  6  Wis.  422,  70  Am.  Dec. 
469. 

2.  In  Case  of  an  Indorsee  Losing  a  Part  of  the 
8et  In  His  Hands  he  may  apply  to  his  imme- 
diate indorser,  who  is  bound  to  use  his  good 
offices  to  obtain  the  retained  parts  from  his 
own  Endorser,  and  so  on,  until  the  drawer 
himself  is  reached.  If  the  loser  received  the 
bill  immediately  from  the  drawer  he  may 
make  demand  of  the  drawer  in  person.  The 
parties  thus  applied  to  are  bound  to  use  their 
efforts  to  obtain  the  retained  parts.  Pothier 
Contract  de  Change,  p.  1,  c.  3,  $  1,  n.  37 ;  Par- 
dessus  Droit  Commercial,  p.  3,  tit.  2,  c.  7,  $3, 
s.  409.  These  authorities  are  followed  by 
Chitty  *  154.  Comparr,  however,  Story  on 
Bills  <j  66. 

3.  Pinard  v.  Klockmann,  3  B.  &  S.  388,  113 
E.  C.  L.  388.  In  this  case  Crompton,  J.,  said 
that  he  did  not  sec  his  way  to  affirming  that  the 
indorsers  of  such  bills  are  bound  to  hand  them 
over  from  one  to  another,  but  that,  however 
that  might  be,  the  application  was  here  made  t'> 
the  person  who  passed  them  on  to  the  person 
from  whom  the  plaint  iff  held  them  ;  and  he  pro- 
ceeded, "  F  do  not  .it  any  more  obligation  on 
the  defendants  in  this  matter  than  would  be 
on  any  stranger  who  lias  got  tin-  property  of 
another  ;  unless  indeed,  it  can  be  made  out  that 


they  are  bound  to  lend  their  good  offices  or  do 
what  they  could  to  get  the  bills." 

4.  Holder  must  Produce  Part  Protested.— 3 

Kent's  Com.  59;  Wells  v.  Whitehead,  15 
Wend.  (N.  Y.)  527. 

Kenworthy  v.  Hopkins,  I  Johns.  Cas.  (N. 
Y. )  107  does  not  conflict,  since  there  the  ques- 
tion involved  was  merely  the  sufficiency  of  no- 
tice to  the  indorser,  and  the  action  seems  to 
have  been  brought  upon  the  very  part  of  the 
bill  whic  h  had  been  protested.  See  examina- 
tion of  this  case  in  Wells  v.  Whitehead,  15 
Wend.  (N.  Y.)  527. 

Perhaps  on  the  presentation  of  one  of  the 
set  unprotested  and  the  protest,  the  holder 
could  demand  satisfactory  security  of  the  in- 
dorser to  pay  when  the  original  part  of  the 
set  dishonored  was  produced.  Kenworthy  v. 
Hopkins,  1  Johns.  Cas.  (N.  Y.)  107,  cilim? 
Beawes  Lex  Mercatoria  461. 

6.  Indorsee  Need  Not  Produce  All  Parts.  — 
Downes  v.  Church,  13  Pet.  (U.  S.)  205;  John- 
son v.  Offutt,  4  Mete.  (Ky.)  19;  Commercial 
Bank  v.  Routh,  7  I>a.  Ann.  129;  Miller  v . 
Palmer,  58  Md.  451;  Walsh  7  .  Blatchley  ,  6 
Wis.  422,  70  Am.  Dec.  469. 

6.  Dunkin  v.  Cranston,  7  Johns.  (N.  Y.)  422  ; 
Page  v.  Warner,  4  Cal.  395. 

So  cancellation  of  one  part  operates  as  a 
cancellation  of  the  entire  bill.  Ingraham  r. 
Gibbs,  2  Dall.  (Pa.)  134. 

7.  Cheap  v.  Harlejr,  cited  in  Allen  v.  Dun- 
das,  3  T.  R.  127. 

8.  1  Pardessus  433;  Chitty  on  Bills  *  1 5 5 . 
See  Holdsworth  v.  Hunter,  io  B.  &  C.  449, 
21  K.  C.  L.  110;  Pittsburgh  Bank  v.  Neal,  22 
How.  (U.  S.)  </>. 

9.  Hyles  on  Hills  •  395.  See  Wells  t-. 
Whitehead,  15  Wend.  (N.  Y.)  527. 
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revenue  stamps  in  certain  amounts  to  be  impressed  upon  or  affixed  to  the 
paper  of  the  instruments.  The  first  stamp  act  in  England  affecting  bills  and 
notes  was  the  Act  of  22  Geo.  III.,  c.  33,  which  has  been  followed  by  series  of 
similar  enactments.1  The  first  stamp  act  in  the  United  States  was  that  of 
1797,  repealed  in  1802.2  In  1813,3  and  again  during  the  War  of  the  Rebellion, 
resort  was  had  to  this  method  of  raising  revenue.  The  first  stamp  act  during 
the  latter  period  was  enacted  in  1862.4  This  statute  was  revised  by  Act  of 
June  30,  1864,5  which  continued  in  force  in  a  more  or  less  modified  form, 
applicable  to  bills,  notes,  and  other  instruments,  until  the  Act  of  October  1, 
1872,  by  which  it  was  curtailed  so  as  to  affect  checks  only.6  Even  this  clause 
was  repealed  by  Act  of  March  3,  1883. 7  Thus,  at  the  present  time,  there  are 
no  stamps  required  upon  bills,  notes,  or  checks,  in  the  United  States.  The 
chief  points  in  relation  to  bills  and  notes  adjudicated  under  the  stamp  acts 
while  in  force  will,  however,  be  noticed  here.  Foreign  stamp  acts  will  not  be 
regarded  or  enforced  in  any  way  in  our  courts.8 

Requirements  of  the  Statute — Affixing  the  Stamp. — The  United  States  Stamp  acts 

required  stamps,  in  amounts9  regulated  by  the  acts,  to  be  affixed  to  bank 
checks,  promissory  notes,  bills  of  exchange,  receipts,  or  other  written  or  printed 
evidences  for  the  payment  of  money.10  Under  these  acts  the  maker  or  the 
payee  was  required  to  affix  the  stamp  at  the  time  the  instrument  was  executed,11 


1.  See  Byles  on  Bills  *  104  et  seq. 

2.  U.  S.  Stat.  1797,  c.  11,  repealed  by  Act  of 
April  6,  1802.  See  Edeck  v.  Ranuer,  2  Johns. 
(N.  Y.)  423. 

3.  U.  S.  Stat.  1813,  c.  53. 

4.  See  Internal  Revenue  Act  of  1862  (U.  S. 
Stat.  1862,  c.  119). 

6.  Internal  Revenue  Act  of  1864  (U.  S. 
Stat.  1864,  c.  173). 

6.  U.  S.  Rev.  Stat.,  §  3418.  This  statute  was 
amended  by  Act  of  February  8,  1875. 

7.  The  state  of  Maryland  enacted  a  stamp 
act  by  Act  of  1844,  c.  280,  but  this  was  re- 
pealed by  Act  of  1856,  c.  352. 

8.  See  the  title  Conflict  of  Laws.  Lud- 
low v.  Van  Rensselaer,  I  Johns.  (N.  Y.)  94. 

Foreign  Stamp  Acts. — The  question  has  arisen 
in  the  United  States,  in  connection  with  the 
Maryland  Stamp  Act  of  1844,  as  to  how  far 
one  state  will  recognize  a  stamp  act  of  another 
state.  In  North  Carolina,  it  has  been  held 
that  an  instrument  executed  and  payable  in 
Maryland,  but  void  in  that  state  for  want  of 
a  stamp,  will  be  held  void  everywhere.  Sat- 
terthwaite  v.  Doughty,  Busb.  L.  (N.  Car.) 
314,  59  Am.  Dec.  554. 

The  Court  of  Appeals  of  Virginia  took  a  dif- 
ferent view  of  the  Maryland  statute.  It  was 
there  held  that  the  Maryland  Stamp  Act  only 
rendered  an  unstamped  instrument  inadmis- 
sible in  evidence,  and  it  was  decided  that  such 
a  provision  would  not  be  recognized  in  Vir- 
ginia, and  an  unstamped  note  made  in  Mary- 
land might  be  made  the  basis  of  an  action  ;  but 
the  court  declared  that  if  the  law  of  the  state, 
where  an  instrument  is  made,  declares  it  void 
unless  stamped,  it  will  be  void  everywhere. 
Fant  v.  Miller,  17  Gratt.  (Va.)  47. 

9 .  Instrument  Payable  in  Confederate  Money — 
Value  of  Stamp. — Where  a  note  was  made  dur- 
ing the  War  of  the  Rebellion  for  the  payment 
of  Confederate  money,  and  was  lawfully 
stamped  by  the  maker  after  the  war,  the  value 
of  the  stamp  required  was  properly  estimated 


with  reference  to  the  real  value  of  the  note. 
Kile  v.  Johnson,  48  Ga.  189. 

10.  A  Stamp  is  Not  Required  to  an  Indorsement 

nor  to  a  memorandum  waiving  notice  of  pro- 
test. Pugh  v.  McCormick,  i4Wall.  (U.  S.)  361. 

An  Instrument  In  Form  a  Check,  although 
drawn  by  one  officer  of  a  corporation  upon 
another,  is  not  to  be  considered  as  a  promis- 
sory note  within  the  Stamp  Act.  U.  S.  v. 
Isham,  17  Wall.  (U.  S.)  496. 

A  check  on  being  certified  does  not  require 
an  additional  stamp  as  an  acceptance.  Mer- 
chants' Bank  v.  State  Bank,  10  Wall.  (U.S.) 
604. 

Where  Two  Instruments  Constitute  but  One 

Transaction,  only  one  stamp  is  necessary. 
Bowker  v.  Goodwin,  7  Nev.  135.  See  Snow 
v.  Miles,  3  Cliff.  (U.  S.)  608. 

See  also,  as  to  what  instruments  should  be 
stamped  under  the  Stamp  Acts,  Neale  v. 
Hill,  1  Cranch  (C.  C.)  3;  Brown  v.  Tonkin, 
1  Cranch  (C.  C.)  85;  U.S.  v.  Baltimore,  etc., 
R.  Co.,  7  Am.  L.  Reg.  (N.  S.)  757;  U.  S.  v. 
Learned,  1  Abb.  (U.  S.)  488;  U.  S.  v.  Smith, 
1  Sawy.  (U.  S.)  192;  Jones  v.  Jones,  38  Cal. 
584;  Prather  v.  Zulauf,  38  Ind.  155:  Jacquin 
v.  Warren,  40  111.  459;  Cook  v.  Shearman, 
103  Mass.  21;  Ballard  v.  Burnside,  49  Barb. 
(N.  Y.)  102. 

11.  By  Whom  and  When  Stamp  Affixed. — Blunt 
v.  Bates,  40  Ala.  470;  Adams  v.  Dale,  29  Ind. 
273;  Teagarden  v.  Garver,  24  Ind.  399.  See 
Turner  v.  State,  48  Ala.  549;  Myers  v.  Smith, 
48  Barb.  (N.  Y.)  614;  Schermerhorn  v.  Bur- 
gess, 38  How.  Pr.  (N.  Y.  Supreme  Ct.)  123. 

If  the  instrument  was  void  when  delivered 
because  it  was  unstamped,  a  stamping  and 
redelivery  to  the  administrator  of  the  payee 
will  not  validate  it.  Wayman  v.  Torreyson, 
4  Nev.  124. 

An  instrument  having  a  proper  stamp  will 
be  presumed  to  have  been  stamped  by  the 
proper  person  at  the  proper  time.  Iowa,  etc., 
R.  Co.  v .  Perkins,  28  Iowa  281 ;  Union  Agri- 
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but  this  might  be  done  by  a  duly  authorized  agent.1  If,  however,  the 
stamp  was  omitted  when  the  instrument  was  executed,  provision  was  made 
for  subsequently  affixing  it  upon  application  by  the  party  who  had  omitted 
it,  or  any  party  having  an  interest  in  the  instrument,  to  the  collector  of  in- 
ternal revenue  for  the  proper  district.2  Instruments  issued  before  the  passage 
of  the  various  stamp  acts,  or  before  certain  fixed  dates,  were  declared  to  be 
valid  and  admissible  in  evidence  if  stamped  in  the  presence  of  the  court.3  An 
instrument  post-stamped  under  these  provisions  took  effect  retroactively  from 
its  date.4 

Further  Requirement — Cancellation  of  the  Stamp. — The  United  States  stamp  acts 
provided  for  the  cancellation  of  the  stamps  affixed,  by  the  person  affixing 
them  writing  his  initials  and  the  date  thereon,  but  the  mode  of  cancellation 
has  been  held  not  essential  to  the  validity  of  the  instrument,5  and  any  cancel- 
lation has  been  held  sufficient  which  so  defaces  the  stamp  that  it  could  never 
be  used  again.6  Even  where  the  stamp  has  been  entirely  uncanceled,  the 
instrument  has  been  admitted  in  evidence.7  The  stamp  may  be  canceled  in 
person  or  by  agent,  and  the  cancellation  should  be  done  by  the  person  affix- 
ing it.8 

Consequences  of  Omitting  stamp. — -Early  United  States  stamp  acts  provided  only 
that  unstamped  instruments  should  not  be  admissible  in  evidence  in  any 
court.9    The  later  acts  provided  that  the  person  making,  signing  or  issuing, 


cultural,  etc.,  Assoc.  v.  Neill,  31  Iowa  95. 
See  Piatt  v.  Broach,  36  How.  Pr.  (U.  S.  Dist. 
Ct.)  188. 

1.  Blunt  v.  Bates,  40  Ala.  470.  See  Cedar 
Rapids,  etc.,  R.  Co.  v.  Stewart,  25  Iowa  115. 

2.  Provision  for  Stamping  on  Application  to 
Collector. — Not  only  the  maker  but  other  par- 
ties having  an  interest  in  the  instrument  may 
make  application  to  the  collector.  Schermer- 
horn  v.  Burgess,  38  How.  Pr.  (N.  Y.  Supreme 
Ct.)  123.  But  see  Myers  v.  Smith,  48  Barb. 
(N.  Y.)  614. 

The  proper  district  in  which  application  to 
the  collector  is  to  be  made,  is  the  district  in 
which  the  party  making  the  application  re- 
sides, although  the  maker  resides  in  another 
district.  Schermerhorn  v.  Burgess,  38  How. 
Pr.  (N.  Y.  Supreme  Ct.)  123.  See  Bennett 
v.  Bennett,  Deady  (U.  S.)  311. 

As  to  when  a  deputy  collector  may  act  for 
a  collector,  see  Beebev.  Hutton,  47  Barb.  (N. 
Y.)  187;  Miller  v.  Underwood,  7  Alb.  L.  J. 
284.  See  also,  as  to  this  provision  of  the  act, 
Pugh  v.  McCormick,  14  Wall.  (U.S.)  361; 
Whigham  v.  Pickett,  43  Ala.  140;  Browne  v. 
Steck,  2  Colo.  70;  Deskin  v.  Graham,  19  Iowa 
553;  Doud  v.  Wright,  22  Iowa  336;  Garland 
v.  Lane,  46  N.  H.  245;  Aldrich  v.  Hagan,  50 
N.  H.  60;  Crews  v.  Farmers  Bank,  31  Gratt. 
(V;..)  348. 

Where  the  stamp  was  omitted  by  reason  of 
the  fact  that  no  collection  district  was  estab- 
lished at  the  time  and  plac  e  that  the  note  was 
executed,  it  was  provided  by  section  9  of  the 
Act  of  luly  13,  i8f>6,  that  this  omission  might  be 
remedied  by  affixing  the  Stamp  before  January 
1,  1867.  This  covered  the  case  of  stamps 
omitted  in  the  seceded  states  during  the  Re- 
bellion. M<  Klvain  v.  Mudd,  44  Ala.  4H,  4  Am. 
Rep.  106;  Blunt  v.  Bates,  40  Ala.  470. 

This  provision  did  not  necessitate  the  can- 
cellation of  the  stamp  affixed.  Blunt  v.  Bates, 
40  Ala.  470. 


It  has  been  held  independently  of  this  pro- 
vision that  the  courts  will  take  notice  that  the 
United  States  revenue  laws  were  not  in  oper- 
ation in  the  seceded  states  during  the  Rebel- 
lion, and  the  law,  not  requiring  impossibilities, 
will  allow  a  note  then  made  to  be  subsequently 
stamped.  VanAlstyne  v.  Sorlev,  32  Tex.  518; 
Susong  v.  Williams,  1  Heisk.  (Tcnn.)  625. 

3.  Provision  for  Stamping  In  Court. — See  Pugh 
v.  McCormick,  14  Wall.  (U.  S.)  361 ;  Foster 
v.  Holley,  49  Ala.  593;  Dorris  v.  Grace,  24 
Ark.  326;  Knott  v.  Knott,  26  Ark.  444;  Bum- 
pass  v.  Taggart,  26  Ark.  398,  7  Am.  Rep.  623; 
O'Hare  v.  Leonard,  19  Iowa  515;  Bayly  v. 
McKnight,  19  La.  Ann.  321;  Corrie  v.  Billiu, 
23  La.  Ann.  250;  Green  v.  Ilolway,  101  Mass. 
243,  3  Am.  Rep.  339;  Day  v.  Baker,  36  Mo. 
125  ;  Garland  v.  Lane,  46  N.  H.  245. 

4.  Retroactive  Effect  of  Stamping. —  Dorris  v. 
Grace,  24  Ark.  326;  Gibson  v.  llibbard,  13 
Mich.  214;  Aldrich  v.  Hagan,  50  N.  11.  60. 

6.  Cancellation. — Robinson  v.  Lair,  31  Iowa 
9;  Union  Agricultural,  etc.,  Assoc.  v.  Neill,  31 
Iowa  95;  Schultz  v.  Herndon,  32  Tex.  390; 
Foster  V.  Holley,  49  Ala.  593. 

Where  there  are  two  or  more  makers,  can- 
cellation by  the  initials  of  one  is  sufficient. 
Spear  v.  Alexander,  42  Ala.  57J. 

6.  Taylor  v.  Duncan,  33  Tex.  440. 

7.  Instrument  Admitted  though  Stamp  Uncan- 
celed.—  Schultz  f.  Herndon,  33  Tex.  390; 
Jacobs  r'.  Cunningham,  32  Tex.  774!  Union 
Agricultural,  etc.,  Assoc.  v.  Neill,  31  Iowa 
95.  Sec  Desmond  :•.  Nurris,  10  Allen  (Mass.) 
250;  Foster  :•.  Holley,  49  Ala.  593. 

8.  Who  Bhould  Cancel. —  Blunt  v.  Bates,  40 
A  la.  470;  Cedar  Rapids,  etc.,  R.  Co.  7'. Stewart, 
25  Iowa  1 15. 

Whether  the  cancellation  has  been  author- 
ized is  a  question  for  the  jury.  Rees  t\  Jack- 
son, fi  1  Pa.  St.      >,  3  Am.  Rep.  608. 

9.  U.S.  Stat. of  1797,  c.  11,4  13;  U.S. Stat. of 
1813,  c.  S3,  I)  7. 
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or  accepting,  negotiating  or  paying,  unstamped  instruments,  with  intent  to 
evade  the  provisions  of  the  act,  should  incur  a  penalty,  and  that  the  instru- 
ment  so  signed  or  issued  should  be  invalid  and  of  no  effect.1  It  was  also 
provided  that  no  such  instrument,  until  stamped,  should  be  admissible  as 
evidence  in  any  court.2 

Constitutionality — Whether  Applicable  to  State  Courts. — The  constitutionality  of  the 
stamp  act  has  been  repeatedly  examined  by  the  courts  of  the  several  states. 
Some  decisions  have  gone  so  far  as  to  hold  that  it  is  not  within  the  constitu- 
tional power  of  Congress  to  declare  void  contracts  made  under  state  laws  and 
having  no  connection  with  the  federal  government,3  or  to  prescribe  the  rules 
of  evidence  for  the  state  courts.4  Again,  with  more  caution,  it  has  been 
declared  that,  without  deciding  that  Congress  has  no  such  power,  its  exercise 
is  not  to  be  presumed  without  the  clearest  manifestation  of  the  legislative 
intention  in  the  words  of  the  statute,  and  that  such  an  intention  is  not  mani- 
fested in  the  act.5  Proceeding  on  one  or  another  of  these  grounds,  the  great 
weight  of  authority  is  to  the  effect  that  the  stamp  act  applies  only  to  the 
federal  courts,  and  that  unstamped  instruments  are  valid  and  admissible  in 
evidence  in  the  state  tribunals.6  A  few  decisions,  on  the  other  hand,  have 
held  the  act  constitutional  and  applicable  to  state  courts.17 


1.  U.  S.  Rev.  Stat.,  §  3422;  Internal  Rev- 
enue Act  of  1864,  c.  173,  §  158  (13  U.  S.  Stat, 
at  Large  295).  This  is  a  consolidation  of  sec- 
tion 95  and  section  100  of  the  Act  of  1862  (12 
U.  S.  Stat,  at  Large  475,  477). 

2.  Internal  Revenue  Act  of  1864,  c.  173,  § 
163.    See  U.  S.  Rev.  Stat.,  §  3421. 

In  England  unstamped  bills  are  not  admissi- 
ble in  evidence,  but  they  may  be  looked  at  for 
collateral  purposes,  as  to  show  fraud  or  il- 
legality, Coppock  v.  Bower,  4  M.  &  W.  361 ; 
Gregory  v.  Fraser,  3  Campb.  454;  or  usury, 
Nash  v.  Duncomb,  1  M.  &  Rob.  184;  or  to 
corroborate  a  witness,  Dover  v.  Maestaer,  5 
Esp.  92;  or  to  refresh  his  memory,  Maugham 
V.  Hubbard,  8  B.  &  C.  14,  15  E.  C.  L.  147. 

3.  Latham  v.  Smith,  45  111.  29;  Hunter  v. 
Cobb,  1  Bush  (Ky.)  239;  Sammons  v.  Hallo- 
way,  21  Mich.  162,  4  Am.  Rep.  465. 

4.  Bumpass  v.  Taggart,  26  Ark.  398,  7  Am. 
Rep.  623  ;  Pargoud  v.  Richardson,  30  La.  Ann. 
1286;  Holt  v.  Board  of  Liquidators,  33  La. 
Ann.  673;  Peoples.  Gates,  43  N.Y.40;  Moore 
v.  Moore,  47  N.  Y.  467,  7  Am.  Rep.  466;  Spor- 
rer  v.  Eifler,  1  Heisk.  (Tenn.)  633;  Crews  v. 
Farmers  Bank,  31  Gratt.  (Va.)  348. 

6.  Green  v.  Holway,  101  Mass.  251,  3  Am. 
ReP-339i  Craig  v.  Dimock,  47  111.  308;  Haight 
v.  Grist,  64  N.  Car.  739. 

6.  Stamp  Act  does  Not  Apply  to  State  Courts 
— Alabama. — McElvain  v.  Mudd,  44  Ala.  48, 
4  Am.  Rep.  106;  Perryman  v.  Greenville,  51 
Ala.  507;  Bates  v.  Bailey,  57  Ala.  73. 

Arkansas. — Bumpass  v.  Taggart,  26  Ark. 
398,  7  Am.  Rep.  623. 

California. — Duffy  v.  Hobson,  40  Cal.  240, 
6  Am.  Rep.  617;  Thomasson  v.  Wood,  42  Cal. 
416. 

Connecticut. — Griffin  v.  Ranney,  35  Conn. 
239;  Rockwell  v.  Hunt,  40  Conn.  328. 

Florida. — Forcheimer  v.  Holly,  14  Fla.  239. 
Illinois. — Latham  v.  Smith,  45  111.  29;  Craig 
■v.  Dimock,  47  111.  308;  Bunker  v.  Green,  48 
111.  243;  U.  S.  Express  Co.  v.  Haines,  48  111. 
248;  Hanford  v .  Obrecht,  49  111.  146;  Bowen 
v.  Byrne,  55  111.  467. 


Indiana. — Wallace  v.  Cravens,  34  Ind.  534. 
Kentucky. — Hunter  v.  Cobb,  1  Bush  (Ky.) 

239- 

Louisiana. — Pargoud  v.  Richardson,  30  La. 
Ann.  1286;  Holt  v.  Board  of  Liquidators,  33 
La.  Ann.  673. 

Massachusetts. — Carpenter  v.  Snelling,  97 
Mass.  452  ;  Lynch  v.  Morse, 97  Mass.  458,  note  ; 
Green  v.  Holway,  101  Mass.  243,  3  Am.  Rep. 
339 ;  Moore  v.  Quirk,  105  Mass.  49,  7  Am.  Rep. 
499- 

Michigan. — Clemens  v.  Conrad,  19  Mich. 
170;  Sammons  v.  Halloway,  21  Mich.  162,  4 
Am.  Rep.  465  ;  Burson  v.  Huntington,  21  Mich. 
415,  4  Am.  Rep.  497. 

Mississippi . — Davis  v.  Richardson,  45  Miss. 
499.  7  Am.  Rep.  732. 

New  York. — People  v.  Gates,  43  N.  Y.  40; 
Moore  v.  Moore,  47  N.  Y.  467,  7  Am.  Rep.  466. 

North  Carolina. — Haight  v.  Grist,  64  N. 
Car.  739. 

Tennessee.  —  Sporrer  v.  Eifler,  1  Heisk. 
(Tenn.)  633. 

Vermont. — Atkins  v.  Plympton,  44  Vt.  21. 

Virginia. — Hale  v.  Wilkinson,  21  Gratt. 
(Va.)  75;  Crews  v.  Farmers  Bank,  31  Gratt. 
(Va.)  348. 

West  Virginia. — Weltner  v.  Riggs,  3  W. 
Va.  445. 

See  Dailey  v.  Coker,  33  Tex.  815,  7  Am.  Rep. 

279. 

7.  Held  Applicable  to  State  Courts. — Chartiers, 

etc.,  Turnpike  Co.  -'.  McNamara,  72  Pa.  St. 
278,  13  Am.  Rep.  673,  decided  by  a  divided 
court,  Thompson,  C.  J.,  and  Sharswood,  J., 
dissenting;  Patterson  v.  Gile,  1  Colo.  200,  a 
decision  in  the  Supreme  Court  of  the  Terri- 
tory of  Colorado. 

In  Other  Decisions  tne  Absolute  Necessity  of  a 
Stamp  upon  instruments  introduced  in  evi- 
dence in  state  courts  has  been  upheld.  This, 
of  course,  affirms  in  effect  the  constitutional- 
ity of  the  act  and  its  applicability  in  state 
courts.  Hugus  v.  Strickler,  19  Iowa  414; 
Muscatine  v.  Sterneman,  30  Iowa  526,  6  Am. 
Rep.  685  (but  see  Mitchell  -'.  Home  Ins.  Co., 
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Omission  of  stamp — intent. — Only  those  instruments  from  which  stamps  ar  » 
omitted  with  intent  to  evade  the  provisions  of  the  stamp  act  are  rendered  voitr 
thereby,  and  when  stamps  are  omitted  innocently  the  validity  of  the  instru- 
ment is  not  affected.1  The  burden  is  upon  the  party  impeaching  the  instru- 
ment to  show  the  fraudulent  intent.2  The  weight  of  authority  sanctions  the 
rule  that  instruments  left  unstamped  with  no  intent  to  evade  the  act,  may  be 
read  in  evidence  without  a  stamp,3  but  it  has  been  held  that  while  such 


32  Iowa  421);  McLearn  v.  Skelton,  18  La. 
Ann.  514;  Corrie  v.  Billiu,  23  La.  Ann.  250; 
Bernard's  Succession,  24  La.  Ann.  402  (but 
compare  Pargoud  v.  Richardson,  30  La.  Ann. 
1286,  overruling  this  doctrine) ;  Maynard  v. 
Johnson,  2  Nev.  16;  Wayman  v.  Torreyson,  4 
Nev.  124;  Edeck  v.  Ranuer,  2  Johns.  (N.  Y.) 
423  (this  was  a  decision  under  the  Act  of 
1797  and  is  not  in  accord  with  the  later  New 
York  cases.  See  cases  cited  in  the  last  note) ; 
Miller  v.  Morrow,  3  Coldw.  (Tenn.)  587  (over- 
ruled, in  effect,  Sporrer  v.  Eifler,  1  Heisk. 
(Tenn.)  633). 

1.  Stamp  Innocently  Omitted —  United  Stales. 
—Campbell  v.  Wilcox,  10  Wall.  (U.  S.)  421; 
U.  S.  v.  Griswold,  7  Sawy.  (U.  S.)  311  ;  Dow- 
ell  v.  Applegate,  7  Fed.  Rep.  881. 

Alabama.  —  Whigham  v.  Pickett,  43  Ala. 
140;  Oxford  Iron  Co.  v.  Spradley,  51  Ala. 
172;  Perryman  v.  Greenville,  51  Ala.  507; 
Bates  v.  Bailey,  57  Ala.  73 ;  Bibb  v.  Bonds,  57 
Ala.  509. 

Arkansas.  —  Butnpass  v.  Taggart,  26  Ark. 
398,  7  Am.  Rep.  623. 

California. — Hallock  v.  Jaudin,  34  Cal.  167. 

Illinois. — Latham  v.  Smith,  45  111.  29. 

Indiana. — Smith  v.  Hunter,  33  Ind.  106. 

Ioiva. — Mitchell  v.  Home  Ins.  Co.,  32  Iowa 
421 ;  Ricord  v.  Jones,  33  Iowa  26;  Morgan  v. 
Graham,  35  Iowa  213;  Works  v.  Hershey,  35 
Iowa  340. 

Maine. — Dudley  v.  Wells,  55  Me.  145  ;  Saw- 
yer v.  Parker,  57  Me.  39;  Emery  v.  Ilobson, 
63  Me.  33. 

Maryland.  —  Black  v.  Woodrow,  39  Md.  218; 
Carson  v.  Phelps,  40  Md.  73. 

Alassachusetts. —  Desmond  v.  Norris,  10 
Allen  (Mass.)  250;  Trull  v.  Moulton,  12  Al- 
len (Mass.)  396;  Tobey  v.  Chipman,  13  Allen 
(Mass.)  123;  Govern  v.  Littlefield,  13  Allen 
(Mass.)  127,  note;  Willey  v.  Robinson,  13  Al- 
len (Mass.)  128,  note;  Holyoke  Mach.  Co. 
v.Franklin  Paper  Co. ,  97  Mass.  150 ;  Green  v. 
Hoi  way,  101  Mass.  243,  3  Am.  Rep.  339; 
Moore  v.  (^iiirk,  105  Mass.  49,  7  Am.  Rep.  499. 

Minnesota. — Cabbott  7'.  Radford,  17  Minn. 
320;  Sanborn  v.  Nockin,  20  Minn.  178. 

M  ississifpi .  —  Morris  7'.  McMorris,  44 
Miss.  445,  7  Am.  Rep.  695;  Waterbury  7'. 
McMillan,  46  Miss.  631;. 

Missouri. — WhltehiTl  :•.  Shickle,43  Mo.  537. 

Nriv  fork. — Beebe  v.  Hut  ton,  47  Barb. 
(N.  Y.)  187;  Vorebeck  v.  Roe,  CO  Barb.  (N. 
Y.)  3o2;  Howe  v.  Carpenter,  53  Barb.  (N.  Y.) 
382;  Vauglian  v.  O'Brien,  57  Barb.  (N.  Y.) 
491;  Scbcrmerhorn  7'.  Burgess,  38  How.  Pr. 
(N.  Y.  Supreme  Ct.)  123;  New  Haven,  etc., 

Co.  v.  Quintard,  f,  Abb.  Pr.  N.  s.  (N.  Y.  Su- 
iter. Ct.)  128;  Frink  7'.  Thompson,  4  Lans. 
(N.  Y.)  489;  Redllch  v.  Doll,  54  N.  Y.  335, 
13  Am.  R«  p.  573. 
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Ohio. — Harper  v.  Clark,  17  Ohio  St.  190; 
Harris  v. Trimble,  1  Cine.  Super.  Ct.  Rep.  108. 

Pennsylvania. — McGovern  v.  Hoesback,  53 
Pa.  St.  177;  Long  v.  Spencer,  78  Pa.  St.  303. 

Texas. — Dailey  v.  Coker,  33  Tex.  815,  7  Am. 
Rep.  279. 

Vermont. — Hitchcock  v.  Sawyer,  39  Vt. 
412;  Atkins  v.  Plympton,  44  Vt.  21. 

West  Virginia. — Weltner  v.  Riggs,  3  W. 
Va.  445. 

Wisconsin . — Rheinstrom  v.  Cone,  26  Wis. 
163,  7  Am.  Rep.  48 ;  Grant  7'.  Connecticut  Mut. 
L.  Ins.  Co.,  29  Wis.  125;  Timp  v.  Dockham, 
29  Wis.  440 ;  State  v.  Hill,  30  Wis.  416 ;  Fenelon 
v.  Hogoboom,  31  Wis.  172;  Smith  v.  Scott,  31 
Wis.  437. 

By  an  application  of  this  rule,  the  courts  of 
several  states  have  avoided  the  necessity  of 
deciding  upon  the  constitutionality  of  the 
statute  as  applied  to  the  state  courts.  See  re- 
marks of  Manning,  C.  J.,  in  Pargoud  v.  Rich- 
ardson, 30  La.  Ann.  1286. 

Intent  Immaterial. — Cases  are  found  holding 
the  intent  immaterial.  Ilugus  7'.  Strickler, 
19  Iowa  414;  O'  Hare  v.  Leonard,  19  Iowa  515; 
Muscatine  v.  Sterneman,  30  Iowa  526,  6  Am. 
Rep.  685;  Maynard  v.  Johnson,  2  Nev.  16; 
Wayman  v.  Torreyson,  4  Nev.  124. 

The  Iowa  cases  were  reversed  in  Mitchell 
v.  Home  Ins.  Co.,  32  Iowa  421,  following  the 
United  States  Supreme  Court  in  Campbell  7'. 
Wilcox,  10  Wall.  (U.  S.)  421. 

2.  Burden  of  Proof. — Campbell  v.  Wilcox, 
10  Wall.  (U.S.)  421;  Whigham  v.  Pickett, 
43  Ala.  140;  Dudley  v.  Wells,  55  Me.  145; 
Waterbury  v.  McMillan,  46  Miss.  635;  New 
Haven,  etc.,  Co.  v.  Quintard,  6  Abb.  Pr.  N. 
S.  (N.  Y.  Super.  Ct.)  128;  Baker  v.  Baker,  6 
Lans.  (N.  Y.)  509;  Grant  7'.  Connecticut  Mut. 
L.  Ins.  Co.,  29  Wis.  125. 

The  absence  of  the  stamp  throws  no  suspi- 
cion on  the  instrument.  Long  7'.  Spencer,  78 
Pa.  St.  303. 

In  Redllch  v.  Doll,  54  N.  Y.  235,  13  Am. 
Rep.  573,  the  court  said  that  the  intentional 
omission  of  the  stamp  was  no  evidence  of  fraud- 
ulent intent. 

The  fact  that  stamps  upon  a  note  appear  by 
marks  upon  them  to  have  been  used  before 
will  raise  no  presumption  that  the  stamps 
were  fraudulently  used,  anil  the  note  void. 
Rockwell  7'.  Hunt,  40  Conn.  338. 

There  are  a  few  cases,  on  the  other  hand, 
holding  that  the  omission  of  the  stamp  is  pre- 
sumptively wilful,  thus  throwing  the  burden 
on  the  party  seeking  to  introduce  the  instru- 
ment in  evidence  to  establish  its  validity. 
Howe  v.  Carpenter,  m  Barb.  (N.  Y.)  383;  U. 
S.  v.  Learned,  1  Abb.  (U.  S.)  483. 

3.  Instrument!  Admissible  without  Stamps 
whoro  Omission  Innocont.  —  Oxford  Iron  Co. 
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instruments  are  not  invalid,  they  cannot  be  admitted  as  evidence  until  properly 
stamped.1  It  has  been  held  to  be  no  defense  to  an  indictment  for  forgery 
that  the  instruments  were  unstamped.2 

How,  and  by  Whom,  the  Want  of  Stamp  may  be  Set  Up. — The  want  of  a  stamp  can 
only  be  taken  advantage  of  by  special  plea ;  it  cannot  be  set  up  by  demurrer.3 
Against  a  bona  fide  holder4  the  maker  cannot  plead  the  insufficiency  of  the 
stamp,5  or  the  fact  that  the  stamp  was  not  affixed  when  the  instrument  was 
executed,0  or  the  failure  to  cancel  the  stamp.15. 

Recovery  on  Original  Consideration. — If  an  instrument  be  invalid  for  want  of  a 
proper  stamp  the  payee  may  yet  recover  from  the  maker  in  an  action  upon  the 
original  consideration.8  But  secondary  evidence  of  the  contents  of  a  lost 
promissory  note,  vitiated  by  want  of  a  stamp,  will  not  be  admitted.9 

2.  Capacity  and  Authority  of  Parties — a.  General  Statement. — Capacity 
to  incur  liability  upon  a  bill  or  note  is  in  general  coextensive  with  capacity  to 
contract.10    The  contracts  of  the  different  classes  of  persons  who  are  under 


v.  Spradley,  51  Ala.  172;  Perryman  v.  Green- 
ville, 51  Ala.  507  (see,  however,  Miller  v. 
Underwood,  7  Alb.  L.  J.  284) ;  Craig  v.  Di- 
mock,  47  111.  308;  Bowen  v.  Byrne,  55  111.  467; 
Emery  v.  Hobson,  63  Me.  33;  Black  v.  Wood- 
row,  39  Md.  194;  Schermerhorn  v.  Burgess, 
38  How.  Pr.  (N.  Y.  Supreme  Ct.)  123; 
Rheinstrom  v.  Cone,  26  Wis.  163,  7  Am.  Rep. 
48;  Grant  v.  Connecticut  Mut.  L.  Ins.  Co.,  29 
Wis.  125;  Timp  v.  Dockham,  29  Wis.  440; 
Fenelon  v.  Hogoboom,  31  Wis.  172. 

1.  Contra  —  Must  be  Stamped.  —  Turner  v. 
State,  48  Ala.  549;  Plessinger  v.  Depuy,  25 
Ind.  419;  Morris  v.  McMorris,  44  Miss.  441, 
7  Am.  Rep.  695;  Waterbury  v.  McMillan,  46 
Miss.  635;  Beebe  v.  Hutton,  47  Barb.  (N.  Y.) 
187;  Chartiers,  etc.,  Turnpike  Co.  v.  Mc- 
Namara,  72  Pa.  St.  278,  13  Am.  Rep.  673. 

In  Foster  v.  Holley,  49  Ala.  593,  it  is  held 
that  even  when  a  stamp  has  been  omitted  with 
fraudulent  intent,  it  may  be  stamped  in  court 
and  read  in  evidence. 

2.  Forgery  of  Unstamped  Instrument. — Hawk- 
eswood's  Case,  2  East  P.  C.  955 ;  Teague's 
Case,  2  East  P.  C.  979;  Horton  v.  State,  32 
Tex.  79.    See  State  v.  Hill,  30  Wis.  416. 

3.  Campbell  v.  Wilcox,  10  Wall.  (U.  S.)  421. 
The  stamp  is  no  part  of  the  note  and  need 
not  be  set  out  in  the  declaration.  Hallock 
Jaudin,  34  Cal.  172 ;  Smith  v.  Hunter,  33  Ind. 
106;  Trull  v.  Moulton,  12  Allen  (Mass.)  396; 
Smith  v.  Jordan,  13  Minn.  264,  97  Am.  Dec. 
232;  Cabbott  v.  Radford,  17  Minn.  320;  Ows- 
ley v.  Greenwood,  18  Minn.  429. 

4.  Aliter,  if  the  holder  takes  with  knowl- 
edge. Centreville  First  Nat.  Bank  v.  Dough- 
erty, 29  Iowa  260. 

5.  Jacquin  v.  Warren,  40  111.  459. 
S>jicere,  whether  the  maker  can  set  up  the 

defense  by  reason  of  the  use  of  stamps  previ- 
ously canceled.  Rockwell  v.  Hunt,  40  Conn. 
328. 

6.  Blackwell  v.  Denie,  23  Iowa  63;  Ander- 
son v.  Starkweather,  28  Iowa  409;  Robinson 
v.  Lair,  31  Iowa  9;  Sperry  v.  Horr,  32  Iowa 
184.  And  see  Green  v.  Lowry,  38  Ga.  548; 
McGovern  v.  Hoesback,  53  Pa.  St.  176;  Moge- 
lin  v.  Westhoff,  33  Tex.  788. 

7.  Desmond  v.  Norris,  10  Allen  (Mass.) 
250;  Mogelin  v.  Westhoff,  33  Tex.  788. 

8.  Israel  v.  Redding,  40  111.  362;  Hum- 


phreys v.  Wilson,  43  Miss.  328;  Waterbury  v. 
McMillan,  46  Miss.  635;  Wilson  v.  Carey,  40 
Vt.  179. 

9.  Turner  v.  State,  48  Aia.  549. 
In  England,  in  the  absence  of  proof  to  the 

contrary,  in  an  action  on  a  lost  bill,  it  will  be 
presumed  to  be  properly  stamped.  Marine 
Invest.  Co.  v.  Haviside,  L.  R.  5  H.  L.  628. 

10.  English  Bill  of  Exchange  Act  1882,  $  22 
(1);  Chitty  on  Bills  13. 

General  Rule  as  to  Who  may  Become  Parties. — 
Professor  Parsons  says:  "There  can  be  no 
other  rule  as  to  those  who  may  assume  the 
obligations  which  rest  on  the  makers,  drawers, 
acceptors,  or  indorsers  of  negotiable  paper 
than  that  which  is  derived  from  the  nature  [of 
such  documents]  as  instruments  of  business; 
namely,  that  they  must  be  under  no  incapac- 
ity to  transact  business.  This  incapacity 
may  be  total  or  partial,  and  exactly  measured 
by  it  is  their  inability  to  bind  themselves  as 
parties  to  bills  and  notes."  I  Parsons  on  Notes 
and  Bills,  p.  66. 

It  was  anciently  supposed  that,  the  negotia- 
bility of  bills  of  exchange  being  due  to  the 
custom  of  merchants,  only  a  merchant  or  one 
engaged  in  some  trade  could  be  liable  as  the 
drawer  of  such  an  instrument  to  the  indorsee 
thereof.  Fairley  v.  Roch,  1  Lutw.  891 ;  Brom- 
wich  v.  Lloyd,  2  Lutw.  1685. 

But  it  was  early  held  that  the  act  of  drawing 
or  negotiating  a  bill  is  sufficient  to  bring  any 
person  within  the  law  merchant,  and  render 
him  liable  upon  the  instrument.  Sarsfield  v. 
Witherly,  2  Vent.  292  ;  Cramlington  v.  Evans, 
2  Vent.  310;  Hodges  v.  Steward,  I  Salk.  125, 
12  Mod.  36. 

Capacity  and  Authority  Distinguished. — "  Ca- 
pacity means  power  to  contract  so  as  to  bind 
oneself.  Authority  means  power  to  contract 
on  behalf  of  another  so  as  to  bind  him.  Ca- 
pacity to  contract  is  the  creation  of  law.  Au- 
thority is  derived  from  the  act  of  the  parties 
themselves.  Want  of  capacity  is  incurable. 
Want  of  authority  may  be  cured  by  ratification. 
Capacity  or  no  capacity  is  a  question  of  law. 
Authority  or  no  authority  is  usually  a  question 
of  fact.  Again,  capacity  to  incur  liability 
must  be  distinguished  from  capacity  to  trans- 
fer. An  executed  contract  is  often  valid  where 
an  executory  contract  cannot  be  enforced.  An. 
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partial  or  total  disability  to  enter  into  contracts,  will  be  exhaustively  treated 
under  the  appropriate  titles  in  this  work,  but  it  is  thought  best  in  this  place  to 
indicate  the  rules  with  reference  to  the  negotiable  paper  of  such  persons  or 
legal  entities. 

b.  AGENCY. — A  bill  of  exchange  or  promissory  note,  like  any  other  con- 
tract, may  be  executed  by  an  agent,  and  all  the  ordinary  rules  of  the  law  of 
agency  are  applicable.1  The  question  whether  a  bill  or  note  purporting  to  be 
executed  by  an  agent  binds  the  principal  depends  upon :  first,  the  authority  of 
the  agent,  that  is,  whether  the  agent  is  authorized  to  bind  his  principal  by 
such  a  contract ;  and,  second,  the  manner  of  execution  of  that  authority.  Both 
these  questions  have  received  full  treatment  elsewhere,  and  further  discussion 
here  is  unnecessary.2 

c.  Persons  under  Disability  or  with  Limited  Power — (i)  Luna- 
tics— General  Doctrine  of  Lunatic's  Contracts. — The  law  with  regard  to  the  contracts 
of  lunatics  is  in  a  somewhat  unsettled  state.  A  complete  discussion  will 
not  be  attempted  here,3  but  it  should  be  observed  that  at  one  time  it  was  said 
that  one  sued  upon  a  contract  could  not  allege  his  lunacy  at  the  time  of  mak- 
ing the  contract.4  At  a  later  period,  it  was  held  that  the  contract  of  a  person 
entirely  insane  was  absolutely  void.  The  first  view  mentioned  is  now  com- 
pletely obsolete.  The  second  view  finds  support  in  many  decisions,5  but  it 
has  been  largely  superseded  by  the  doctrine  which  may  be  said  to  be  supported 
by  the  weight  of  modern  authority  that  the  contracts  of  an  insane  person  are 
voidable  only,  not  absolutely  yoid.6  And  where  the  other  party  has  no  notice, 
real  or  constructive,  of  the  lunacy,  and  no  unfair  advantage  was  taken  of  the 
lunatic,  and  the  contract  is  executed,  it  cannot  be  set  aside.7 


indorsement  usually  consists  of  two  distinct 
contracts,  one  executed,  the  other  executory. 
It  transfers  the  property  in  the  bill,  and  it  also 
involves  a  contingent  assumption  of  liability 
on  the  part  of  the  indorser."  Chalmers  on 
Bills  of  Exchange  (5th  Eng.  ed.),  p.  60. 

1.  See  generally  the  title  Agency,  vol.  1,  p. 
93°- 

2.  Authority  of  Agent. — See  the  following  ref- 
erences to  the  title  Agency  in  vol.  1  of  this 
work : 

As  to  the  authority  of  agents  to  draw  and 
indorse  negotiable  paper,  see  generally  the 
subdivision  Nature  and  Extent  of  Authority, 
p.  985 ;  and  particularly  the  section  Power 
to  Draw  and  Indorse  Negotiable  Paper,  p. 
1032. 

As  to  the  appointment  of  such  agents  by 
parol,  see  p.  956. 

As  to  the  powers  in  regard  to  commercial 
paper  of  agents  appointed  to  manage  business 
or  property,  p.  1025. 

As  to  the  like  powers  of  agents  to  purchase, 
p.  1022. 

As  to  the  power  of  agents  to  execute  accom- 
modation paper,  sec  the  title  Accommodation 
Paper,  vol.  1,  p.  349. 

As  to  the  power  of  agents  to  delegate  au- 
thority, see  the  title  Agency,  vol.  1,  pp.  973, 

'j;<> 

Manner  of  Execution  of  Authority. — As  to  the 
manner  of  execution  of  the  agent's  authority, 
as  determining  whether  the  instrument  is 
binding  upon  the  principal,  or  the  agent,  or 
both  of  them,  see  the  title  Agency,  vol.  1,  p. 
IO35,  especially  the  subdivisions  dealing  with 
negotiable  instruments,  pp.  1042,  1052. 

Signature  by  Procuration. — A  signature  "  per 


procuration"  conveys  notice  that  the  agent 
has  only  limited  authority,  and  a  person  tak- 
ing a  bill  or  note  so  signed,  accepted,  or  in- 
dorsed, is  bound  to  ascertain  whether  the 
agent  so  signing,  accepting,  or  indorsing  was 
acting  within  the  limits  of  his  authority.  Att- 
wood  v.  Munnings,  7  B.  &  C.  278,  14  E.  C.  L. 
42;  Wood's  Byles  on  Bills  34;  English  Bill 
of  Exchange  Act,  §  25.  Seethe  title  Agency, 
vol.  1,  pp.  987,  988. 

Ratification  of  Unauthorized  Signature. — As  to 
the  ratification  of  unauthorized  signatures, 
see  Barber  v.  Gingell,  3  Esp.  60;  Leach  v. 
Buchanan,  4  Esp.  226;  Morris  v.  Bethell,  L. 
R.  5  C.  P.  47  ;  and  the  title  Agency,  vol.  1,  p. 
1 185. 

3.  See  the  title  Insanity. 

4.  Beverley's  Case,  4  Coke  123/';  Brown  v. 
Jodrell,  3  C.  &  P.  30,  14  E.  C.  L.  196. 

6.  Barrett  v.  Buxton,  2  Aik.  (Vt.)  167,  16 
Am.  Dec.  691. 

See  also  the  authorities  collected  and  ex- 
amined in  the  learned  dissenting  opinion  of 
Cole,  J.,  in  Allen  v.  Berryhill,  27  Iowa  540,  1 
Arn.  Rep.  309. 

6.  Molton  v.  Camroux,  2  Exch.  487,  4  Exch. 
17;  Carrier  v.  Sears,  4  Allen  (  Mass.)  336.  See 
Hicks  v.  Marshall,  X  Hun  ( N .  Y.)  327'. 

7.  Executed  Contract  Entered  Into  Bona  Fide 
with  Lunatic. — Molton  :■.  Camroux,  2  Exch. 
487,  4  Exch.  17.  But  see  Seaver  v.  Phelps,  11 
Pick.  (Mass.)  304,  22  Am.  Dec.  372.  This  was 
a  case  of  trover  for  a  promissory  note  pledged 
to  the  defendant  by  the  plaintiff  while  insane. 
It  was  held  that  he  was  entitled  to  recover, 
although  the  defendant  was  ignorant  of  the 
plaintiff's  insanity,  and  practiced  no  imposi- 
tion. 
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Liability  of  Lunatic  on  Negotiable  Paper. — The  promissory  note  or  indorsement  of 
a  person  known  to  be  insane  is  not  binding  upon  him,1  even  though  given  for 

necessaries.2 

Rights  of  Innocent  Holder. — It  has  been  held  that  such  an  instrument  is  void 
even  in  the  hands  of  an  innocent  indorsee.3  On  the  other  hand,  where  the 
indorsee  has  no  knowledge  of  the  maker's  insanity,  and  the  note  was  obtained 
upon  a  proper  consideration  and  without  fraud,  the  indorsee  has  been  held 
entitled  to  recover.4 

Accommodation  Signature. — Because  of  the  absence  of  consideration,  the  accom- 
modation signature  or  indorsement  of  a  lunatic  is  not  binding  upon  him.5 

Lunatic's  Indorsement  as  Conveying  Title. — The  better  doctrine  would  seem  to  be 
that  an  indorsement  by  a  lunatic  conveys  good  title  to  an  indorsee  of  the 
instrument  as  against  parties  prior  to  the  lunatic;6  but  the  authorities  are  not 


Knowledge  of  Other  Party's  Insanity. — One 

who  has  knowledge  of  the  insanity  of  the  other 
party  to  the  contract,  Henry  v.  Fine,  23  Ark. 
4.20,  or  is  possessed  of  knowledge  sufficient  to 
put  him  upon  inquiry,  Lincoln  v.  Buckmaster, 
32  Vt.  658,  cannot  recover  upon  the  contract. 
See  also  Beavan  v.  M'Donnell,  10  Exch. 
184. 

1.  Schmidt  v.  Ittman,  46  La.  Ann.  888.  See 
Hicks  v.  Marshall,  8  Hun  (N.  Y.)  327. 

Person  Legally  Declared  Insane. — The  fact 
that  one  had  been  declared  insane  and  was  un- 
der the  ban  of  the  law  when  a  promissory  note 
was  given  is  a  legal  defense  to  an  action  on  the 
note.  McCormick  v.  Littler,  85  111.  62,  28 
Am.  Rep.  610.  Nor  can  such  a  person  receive 
payment  on  a  note  made  to  him,  but  payment 
should  be  to  his  guardian.  Leonard  v.  Leon- 
ard, 14  Pick.  (Mass.)  280. 

Indorsement  while  Sane — Renewal  while  In- 
sane.— A  lunatic  is  liable  upon  his  indorse- 
ment of  a  note  which  is  merely  a  renewal  of 
an  indorsement  made  when  he  was  unques- 
tionably of  sound  mind.  Snyder  v.  Laubach, 
7  W.  N.  C.  (Pa.)  464. 

2.  Note  for  Necessaries. —  A  promissory  note 
given  by  a  person  non  compos  mentis  has  no 
legal  validity,  although  its  consideration  was 
necessaries  furnished  to  him ;  yet,  although 
the  note  is  void,  the  value  of  the  necessaries 
is  a  legal  demand  against  his  estate.  Davis  v. 
Tarver,  65  Ala.  98. 

3.  Lunatic's  Paper  Void. — Sentance  v.  Poole, 
3  C.  &  P.  1,  14  E.  C.  L.  179;  McClain  v. 
Davis,  77  Ind.  419.  See  Voris  v.  Harshbarger, 
11  Ind.  App.  555;  Briggs  v.  Ewart,  51  Mo. 
249,  11  Am.  Rep.  445. 

In  Sentance  v.  Poole,  3  C.  &  P.  1,  14  E.  C. 
L.  179,  it  was  held  that  an  insane  person  was 
not  liable  to  an  innocent  indorsee  of  a  prom- 
issory note  given  by  him  to  one  who  was  aware 
of  his  condition.  Lord  Tenterden  said:  "It 
is  a  hard  case  either  way,  but  it  is  very  im- 
portant that  courts  of  justice  should  afford 
protection  to  those  individuals  who  are  unfor- 
tunately unable  to  be  their  own  guardians." 

4.  Lunatic's  Paper  Voidable  Only. — Moore  v. 
Hershey,  90  Pa.  St.  196. 

In  Lancaster  County  Nat.  Bank  v.  Moore, 
78  Pa.  St.  407,  21  Am.  Rep.  24,  the  defendant, 
being  desirous  to  borrow  money,  drew  his 
promissory  note  in  favor  of  S.,  and  the  de- 
fendant and  S.  had  the  note  discounted  at  the 


plaintiff  bank.  The  proceeds  of  the  note  were 
placed  to  the  defendant's  credit  by  the  bank 
and  checked  out  by  him.  Some  time  after- 
wards, an  inquest  found  the  defendant  to  be  a 
lunatic  from  a  time  anterior  to  the  making 
of  the  note.  The  plaintiff  had  no  notice  of 
the  finding  or  of  the  defendant's  lunacy.  It 
was  held  that  the  plaintiff  was  entitled  to  re- 
cover upon  the  note,  the  defendant's  insanity 
being,  under  the  circumstances,  no  defense, 
the  plaintiff  being  innocent,  and  the  defendant 
having  enjoyed  the  proceeds  of  the  note. 

In  McCormick  v.  Littler,  85  111.  62,  28  Am. 
Rep.  610,  it  was  held  that  although  one  has 
been  adjudged  insane,  yet  if  no  conservator 
has  been  appointed,  and  he  is  in  the  manage- 
ment of  his  business,  and  there  is  nothing 
about  his  appearance  to  indicate  his  incapacity 
to  contract,  if  he  purchases  an  article  neces- 
sary and  useful  in  his  business,  he  is  liable  to 
pay  the  price  which  he  agreed  to  pay,  and 
which  is  proved  to  be  the  usual  market  price 
of  such  an  article,  and  it  is  error  to  enjoin  a 
judgment  on  a  note  given  for  the  price. 

5.  Paper  Signed  by  Lunatic  without  Considera- 
tion.— Wirebach  v.  Easton  First  Nat.  Bank, 
97  Pa.  St.  543,  39  Am.  Rep.  821 ;  In  re  James, 
9  Ont.  Pr.  88. 

In  Van  Patton  v.  Beals,  46  Iowa  62,  it  was 
held  that  a  person  of  unsound  mind,  who  signs 
as  surety  a  promissory  note  given  for  an  ante- 
cedent debt,  cannot  be  held  liable  thereon, 
even  though  the  person  taking  the  note  had 
no  knowledge  that  the  surety's  mind  was  un- 
sound. 

6.  Title  through  Lunatic's  Indorsement. — Car- 
rier v.  Sears,  4  Allen  (Mass.)  336.  In  this 
case  it  was  held  that  in  an  action  by  an  in- 
dorsee against  the  maker  of  a  promissory  note, 
the  defendant  cannot  plead  the  insanity  of  the 
payee  at  the  time  of  the  indorsement  to  the 
plaintiff,  and  that  the  indorsement  was  pro- 
cured by  undue  influence,  if  the  payee  or  his 
representatives  have  never  disaffirmed  the  in- 
dorsement. The  court  proceeded  upon  the 
ground  that  the  indorsement  of  an  insane  per- 
son is  voidable,  and  not  void ;  that  the  right 
to  avoid  it  is  personal,  and  can  only  be  exer- 
cised by  the  insane  person,  his  guardians,  or 
representatives;  that  the  contract  is  binding 
upon  the  party  who  is  of  sound  mind,  and  his 
rights  under  it  are  not.  affected  until  it  is 
avoided  by  the  party  entitled  to  disaffirm  it. 
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in  accord,  and  a  different  rule  has  been  laid  down.1 

(2)  Drunken  Persons. — The  modern  doctrine  with  regard  to  the  contracts 
of  persons  so  drunk  as  not  to  understand  the  consequences  of  their  acts  is  that 
they  are  in  general,  like  the  contracts  of  lunatics,  voidable,  but  not  void.2  The 
fact  that  a  promissory  note  was  executed  while  the  maker  was  so  intoxicated 
as  to  be  deprived  of  the  exercise  of  his  understanding  is  a  good  defense  in  a 
suit  brought  against  him  by  the  payee.3  But  a  partial  state  of  intoxication 
does  not  per  sc  invalidate  the  indorsement, 4  although  it  may  be  shown  along 
with  other  circumstances  to  prove  that  the  instrument  was  obtained  from  the 
maker  by  fraud  and  imposition.5 

Innocent  Holder. — The  drunkenness  of  the  maker  of  a  promissory  note  has 
been  held  to  be  no  defense  against  an  innocent  holder  of  the  instrument.6 

(3)  Infants. — The  liability  of  an  infant  upon  a  bill  or  note  to  which  he  has 
become  a  party  is  the  same  as  his  liability  upon  other  contracts.7  Such  an 
instrument  is,  as  to  him,  voidable  only  and  not  void.8    No  action  can,  in  the 


Peaslee  v.  Robbins,  3  Met.  (Mass.)  164,  ap- 
parently lays  down  a  different  doctrine.  But 
this  case  is  distinguished  in  Carrier  v.  Sears, 
4  Allen  (Mass.)  336,  and  is  shown  not  to  be  an 
authority  against  the  principle  there  decided. 

1.  Hannahs  v.  Sheldon,  20  Mich.  278 ;  Burke 
v.  Allen,  29  N.  H.  106,  61  Am.  Dec.  642.  See 
Alcock  v.  Alcock,  3  M.  &  G.  26X,  42  E.  C.  L. 
147;  Jeneson  v.  Jeneson,  66  111.  259. 

2.  Joest  v.  Williams,  42  Ind.  565,  13  Am. 
Rep.  377;  Barrett  v.  Buxton,  2  Aik.  (Vt.)  167, 
16  Am.  Dec.  691. 

Must  Be  a  Rescission  when  Sober. — To  make 
void  a  promissory  note  executed  while  the 
maker  was  completely  intoxicated,  he  must, 
after  he  becomes  sober,  rescind  the  instrument 
by  placing  the  parties  in  statu  quo.  Joest  v. 
Williams,  42  Ind.  565,  13  Am.  Rep.  377. 

The  Contracts  of  Habitual  Drunkards  under 
OuardlansMp  are  by  some  statutes  altogether 
invalid,  although  they  are  promissory  notes. 
McCrillis  v.  Bartlett,  8  N.  H.  569;  Clark  v. 
Caldwell,  6  Watts  (Pa.)  139. 

One  found  to  be  a  habitual  drunkard  cannot 
revive  a  note  barred  by  the  statute  of  limita- 
tions.   Hannum's  Appeal,  9  Pa.  St.  471. 

8lgnlng  Waiver  of  Notice  and  Protest  after  In 
qulsltlon  Found. —  In  an  action  against  the  in- 
dorser  of  a  bill  of  exchange,  who,  after  the 
indorsement,  had  been  found  to  be  a  habitual 
drunkard,  it  was  held  that  after  the  finding  of 
the  inquisition,  the  defendant  was  not  com- 
petent to  waive  notice  of  nonpayment  and 
protest,  and  evidence  that  he  was  perfectly 
sober  when  he  signed  the  waiver  was  inadmis- 
sible. Wadsworth  v.  Sherman,  14  Barb.  (N. 
Y.)  169,  8  N .  Y.  388. 

3.  Complete  Intoxication  of  Maker  a  Defense 
against  Payee. — Tajlor  v.  Purcell,  60  Ark. 
606;  Reinskopf  v.  Rogge,  37  Ind.  207;  Barrett 
v.  Buxton,  2  Aik.  (Vt.)  167,  16  Am.  Dec.  691. 

In  Berkley  v.  Cannon,  4  Rich.  L.  (S.  Car.) 
136,  it  was  held  that  the  sealed  note  of  a 
drunken  person  is  completely  void  and  in- 
capable of  ratification. 

An  indorsement  by  one  so  intoxicated  that  he 
does  not  know  the  consequences  of  his  act  is  not 
binding  upon  him.  Gore  t\  Gibson,  1  \  M  &  W. 
623.  From  the  remarks  of  the  court  in  deliver- 
ing judgment  in  this  case,  it  would  appear 
that  they  considered  the  contract  of  indorse- 
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ment  to  be  absolutely  void.  But,  as  was  re- 
marked in  Matthews  v.  Baxter,  L.  R.  8  Exch. 
132,  the  decision  is  to  be  understood  as  mean- 
ing only  that  the  contract  could  not  be  en- 
forced against  the  defendant  in  invitum. 

4.  Taylor  v.  Purcell,  60  Ark.  606;  Caulkins 
v.  Fry,  35  Conn.  170;  Miller  v.  Finley,  26 
Mich.  249,  12  Am.  Rep.  306. 

6.  Holland  v.  Barnes,  53  Ala.  83,  25  Am. 
Rep.  595;  Taylor  v.  Purcell,  60  Ark.  606; 
Miller-'.  Finley,  26 Mich.  249,  12  Am.  Rep. 306. 

6.  State  Bank  v.  McCoy,  69  Pa.  St  204,  8 
Am.  Rep.  246;  McSparran  v.  Neeley,  91  Pa. 
St.  17;  Wilson  v.  Nisbet,  Morison  (Scot.) 
1509;  1  Ames'  Cases,  Bills  and  Notes,  558. 

7.  Edgerly  v.  Shaw,  25  N.  II .  514,  57  Am. 
Dec.  349.    See  generally  the  title  Infants. 

8.  Infant's  Contracts  Voidable. — Young  v. 
Bell,  1  Cranch  (C.  C.)  342;  Hastings  v.  Dol- 
larhide,  24  Cal.  195;  Kendrick  -•.  Neisz,  17 
Colo.  506;  Benham  -•.  Bishop,  9  Conn.  330,  23 
Am.  Dec.  358;  Morton  v.  Steward,  5  111.  App. 
533;  LaGrange  Collegiate  Inst.  v.  Anderson, 
63  Ind.  367,  30  Am.  Rep.  224;  Reed  v.  Batch- 
elder,  1  Met.  (Mass.)  559;  Conn  v.  Coburn,  7 
N.  H.  36S,  26  Am.  Dec.  746;  Edgerly  v.  Shaw, 
25  N.  II.  514,  57  Am.  Dec.  349;  Peacock  v. 
Binder,  57  N.  J.  L.  374;  Everson  v.  Carpenter, 
17  Wend.  (N.  Y.)  419;  Cheshire  v.  Barrett,  4 
McCord  L.  (S.  Car.)  241,  17  Am.  Dec.  735. 

In  some  of  the  older  cases  it  was  said  that 
an  infant's  bills  or  notes  were  void.  Swasey 
v.  Vandcrheyden,  10  Johns.  (N.  Y.)  33; 
M'Minn  v.  Richmonds,  6  Yerg.  (Term.)  9. 
But  this  doctrine  is  now  entirely  obsolete. 

Note  by  Partnership  Hairing  Infant  Partner. — 
Since  an  infant's  note  is  voidable  only,  an 
action  on  a  note  executed  by  a  partnership 
whereof  one  partner  is  an  infant,  must  be 
brought  against  the  partnership,  and  not 
against  the  adult  partner  only.  Slocum  v. 
Hooker,  13  Barb.  (N.  Y.)  536;  Wamsley  r'. 
Llnderbenger,  2  Rand.  (Va.)  478.  Opposed 
is  Burgess  V.  Merrill,  4  Taunt.  468,  decided 
on  the  exploded  ground  that  an  infant's  note 
is  void.  Sec  also  Gibbs  v.  Merrill,  3  Taunt. 
307 

Note  by  Agent. — It  has  been  held  that  an 
infant  may  execute  a  promissory  note  or  in- 
dorse such  an  instrument  by  an  agent.  Hast- 
ings v.  Dollarhlde,  24  Cal.  195;   Hardy  f. 
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absence  of  ratification,  be  maintained  against  an  infant  thereon,1  but  his  bills 
or  notes  may,  like  his  other  express  contracts,  be  ratified  by  him  after  majority, 
and  by  such  ratification  they  become  valid  ab  initio^ 

A  Bill  or  Note  for  Necessaries,  given  by  an  infant,  is  the  subject  of  some  difference 
of  opinion.  It  is  maintained,  on  the  one  hand,  that  he  is  not  liable  on  such  an 
instrument,  since  his  liability  for  necessaries  is,  in  all  cases,  upon  an  implied 
contract  only  ;3  but  some  courts  of  the  highest  authority  have  adopted  a  con- 
trary doctrine.4 


Waters,  38  Me.  450.  Contra,  Semple  v.  Mor- 
rison, 7  T.  B.  Mori.  (Ky.)  298.  See  also  the 
title  Agency,  vol.  1,  pp.  940,  942,  notes. 

Bill  Drawn  during  Infancy  Accepted  after  Ma- 
jority.— A  person  who,  after  he  is  of  age,  ac- 
cepts a  bill  drawn  on  him  during  his  infancy 
is  liable  thereon.  Stevens  v.  Jackson,  4  Campb. 
164. 

1.  Ratification  of  Infant  Necessary. — Wil- 
liams v.  Harrison,  3  Salk.  197,  Carth.  160; 
Williamson  v.  Watts,  1  Campb.  552;  Buzzell 
v.  Bennett,  2  Cal.  101 ;  Henderson  v.  Fox,  5 
Ind.  489;  Hussey  v.  Jewett,  9  Mass.  100; 
M'Crillis  v.  How,  3  N.  H.  348;  Conn  v.  Co- 
burn,  7  N.  H.  368,  26  Am.  Dec.  746;  Van 
Winkle  v.  Ketcham,  3  Cai.  (N.  Y.)  323.  See 
Neal  v.  Berry,  86  Me.  193. 

•  The  defense  of  infancy  is  good  even  against 
a  bona  fide  holder.  Howard  v.  Simpkins,  70 
Ga.  322. 

As  to  the  effect  of  representations  by  the 
infant  that  he  is  of  full  age,  see  the  title  In- 
fancy. 

Note  Given  in  Settlement  of  Torts. — It  has 

been  held  that  an  infant  is  not  liable  on  a  note 
given  by  him  upon  a  settlement  for  damages 
arising  from  his  torts.  Shaw  v.  Coffin,  58 
Me.  254,  4  Am.  Rep.  290.  Contra,  Ray  v. 
Tubbs,  50  Vt.  688,  28  Am.  Rep.  519. 

2.  Infant's  Bills  and  Notes  Validated  ab  Initio 
by  Ratification — -England. — Hunt  v.  Massey, 
5  B.  &  Ad.  902,  27  E.  C.  L.  230 ;  Harris  v.  Wall, 
1  Exch.  122  ;  Taylor  v.  Croker,  4  Esp.  187. 

Canada. — Fishery.  Jewett,  2  New  Bruns.  35. 

United  States. — Hyer  v.  Hyatt,  3  Cranch 
(C.  C)  276. 

Alabama. — Fant  v.  Cathcart,  8  Ala.  725. 

Colorado. — Kendrick  v.  Neisz,  17  Colo.  506. 

Connecticut. — Catlin  v.  Haddox,  49  Conn. 
492,  44  Am.  Rep.  249. 

Illinois. — Curry  v.  St.  John  Plow  Co.,  55 
111.  App.  82. 

Kentucky. — Best  v.  Givens,  3  B.  Mon.  (Ky.) 
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Maine. — Lawson  v.  Lovejoy,  8  Me.  405,  23 
Am.  Dec.  526. 

Massachusetts. — Reed  v.  Batchelder,  1  Met. 
(Mass.)  559. 

Michigan. — Minock  v.  Shortridge,  21  Mich. 
3°4- 

Minnesota.  —  Houlton  v.  Manteuffel,  51 
Minn.  185. 

Nebraska. — Philpot  v.  Sandwich  Mfg.  Co., 
18  Neb.  54. 

Ne-w  Hampshire. — Wright  v.  Steele,  2  N. 
H.  51 ;  Edgerly  v.  Shaw,  25  N.  H.  514,  57  Am. 
Dec.  349;  Tibbets  v.  Gerrish,  25  N.  H.  41,  57 
Am.  Dec.  307. 

Ne-w  Jersey. — Peacock  v.  Binder,  57  N.  J. 
L-  374- 


Ne-w  York. — Roof  v.  Stafford,  7  Cow.  (N. 
Y.)  179;  Goodsell  v.  Myers,  3  Wend.  (N.  Y.) 
479;  Everson  v.  Carpenter,  17  Wend.  (N.  Y.) 
419;  Bay  v.  Gunn,  1  Den.  (N.  Y.)  108;  Taft 
v.  Sergeant,  18  Barb.  (N.  Y.)  320. 

North  Carolina. — Armfield  v.  Tate,  7  Ired. 
L.  (N.  Car.)  258. 

South  Carolina. — Cheshire  v.  Barrett,  4 
McCord  L.  (S.  Car.)  241,  17  Am.  Dec.  735. 

If  the  Ratification  Be  Conditional  the  perform- 
ance or  happening  of  the  condition  must  be 
shown  to  sustain  the  action.  Kendrick  v. 
Neisz,  17  Colo.  506;  Whitney  v.  Dutch,  14 
Mass.  457,  7  Am.  Dec.  229;  Edgerly  v.  Shaw, 
25  N.  H.  514,  57  Am.  Dec.  349;  Peacock  v. 
Binder,  57  N.  J.  L.  374;  Everson  v.  Carpen- 
ter, 17  Wend.  (N.  Y.)  419. 

After  Ratification  an  infant's  note  is  nego- 
tiable according  to  its  terms.  Edgerly  v. 
Shaw,  25  N.  H.  514,  57  Am.  Dec.  349. 

Without  Ratification,  of  course,  no  action  lies 
against  the  infant  after  his  majority.  Minock 
v.  Shortridge,  21  Mich.  304;  Baker  v.  Ken- 
nett,  54  Mo.  82 ;  Aldrich  v.  Grimes,  10  N.  H. 
194. 

Avoidance  during  Infancy. — An  infant  may 
avoid  a  promissory  note  during  infancy. 
Hoyt  v.  Wilkinson,  10  Pick.  (Mass.)  31. 

3.  Note  for  Necessaries — Infant  Not  Liable. — 
Williamson  v.  Watts,  1  Campb.  552;  Morton 
v.  Steward,  5  111.  App.  533;  Ayers  v.  Burns, 
87  Ind.  245,  44  Am.  Rep.  759;  M'Crillis  v. 
How,  3  N.  H.  348;  Fenton  v.  White,  4  N.  J. 
L.  1 1 1 ;  Swasey  v.  Vanderheyden,  10  Johns. 
(N.  Y.)  33;  Bouchell  v.  Clary,  3  Brev.  (S. 
Car.)  194.  But  see  Haines.  Tarrant,  2  Hill  L. 
(S.  Car.)  400 ;  M'Minn  v.  Richmonds,  6  Yerg. 
(Tenn.)  9.    See  Henderson  v.  Fox,  5  Ind.  4S9. 

4.  Note  for  Necessaries  Valid. — The  leading 
case  is  Earle  v.  Reed,  10  Met.  (Mass.)  387, 
where  it  was  held  that  a  negotiable  note  given 
by  an  infant  is  not  void  in  the  hands  of  the 
promisee;  and  in  a  suit  thereon  by  the  prom- 
isee he  may  show  that  it  was  given  in  whole 
or  in  part  for  necessaries,  and  may  recover 
thereon  as  much  as  the  necessaries  for  which 
it  was  given  are  reasonably  worth,  and  no  more. 

In  accord  with  the  decision  in  Earle  v.  Reed, 
10  Met.  (Mass.)  387,  are  Dubose  v.  Wheddon, 
4  McCord  L.  (S.  Car.)  221 ;  Haines.  Tarrant, 
2  Hill  L.  (S.  Car.)  400;  Askey  v.  Williams. 
74  Tex.  294,  disapproving  Parsons  v.  Keys, 
43  Tex.  557.  See  also  Guthrie  v.  Morris,  22 
Ark.  411 ;  Cooper  v.  State,  37  Ark.  421 ;  Bee- 
ler  v.  Young,  1  Bibb  (Ky.)  519;  Bradley  v. 
Pratt,  23  Vt.  378. 

The  doctrine  of  these  cases  has  been  criti- 
cised.   See  1  Am.  Lead.  Cas.  (4th  ed.)  244; 
Keener  on  Quasi  Contracts  21.    And  it  must  be 
admitted  that  the  doctrine  is  anomalous  in 
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Statutes  have  in  some  jurisdictions  more  or  less  changed  the  status  of  infants' 
contracts.1 

Infant  as  Indorser. — While  an  infant  cannot  himself  become  liable  on  a  bill  or 
note,  he  may,  by  his  indorsement  of  a  bill  or  note  payable  or  indorsed  to  him, 
transfer  title  to  his  indorsee.2 

infant  Payee. — The  rights  of  property  may  vest  in  infants,  and  consequently 
an  infant  may  sue  upon  a  bill  or  note  drawn  in  his  favor.3 

Liability  of  Adults  on  Instruments  to  Which  Infants  Are  Parties. — Since  the  defense  of 
infancy  is  strictly  personal,  the  plea  of  infancy  is  not  available  to  protect  the 
indorsers  or  sureties  of  an  infant,  or  those  who  have  jointly  entered  into  a  bill 
or  note  with  him.4 


principle,  but  it  arrives  at  a  just  result  and 
tends  to  directness  of  litigation. 

A  Bill  Single  for  Necessaries  was,  at  an  early 
period,  held  valid.    Russell  v.  Lee,  I  Lev.  86. 

In  England  it  is  said  that  a  bill  or  note 
given  by  an  infant  to  a  creditor  for  necessaries 
may  be  valid,  if  it  is  not  payable  to  order  or 
negotiable.  Anon.  MS.,  5  Jacob's  Fisher's 
Dig.  6427. 

Note  for  Necessaries — Surety's  Right  against 
Infant. — In  Conn  v.  Coburn,  7  N.  H.  368,  26 
Am.  Dec.  746,  it  was  held  that  one  who  signs 
as  surety  an  infant's  note,  given  for  necessa- 
ries, and  who  lias  taken  up  the  instrument,  has 
a  right  of  action  against  the  infant. 

To  the  same  effect  is  Haine  v.  Tarrant,  2 
Hill  L.  (S.  Car.)  400.  But  in  Ayersw.  Burns, 
87  Ind.  245,  44  Am.  Rep.  759,  a  contrary  de- 
cision was  reached.  In  this  case  the  court 
said:  "The  suit  is  founded  upon  an  implied 
contract  of  the  appellant  Ayers  to  repay  the 
money  which  the  administrator  of  his  surety 
had  been  compelled  to  pay  on  his  promissory 
notes.  Such  an  implied  contract,  if  it  existed, 
was  not  binding  and  could  not  be  enforced 
against  him  during  his  infancy.  " 

1.  Statute  —  Infant  Father  of  Bastard. —  It 
has  been  held  that,  as  the  law  authorizes  the 
infant  father  of  a  bastard  child  to  settle  with 
the  mother  and  secure  to  her  compensation 
for  keeping  such  child,  it  impliedly  gives  him 
the  power  to  execute  promissory  notes  in 
making  such  settlement.  Gavin  v.  Burton,  8 
Ind.  69. 

Infant  Engaged  In  Business  and  Apparently  an 

Adult. — Again,  by  certain  statutes,  the  infant's 
right  to  disaffirm  is  taken  away,  where  the  in- 
fant is  engaged  in  business  and  his  infancy  is 
unknown  to  the  other  party.  Beller  v.  Mar- 
chant,  30  Iowa  350. 

Under  other  statutes,  on  the  other  hand,  in- 
fants' notes  have  been  held  void.  Alsop  v. 
Todd,  2  Root  (Conn.)  105.  See  the  English 
Infants  Relief  Act  1H74,  37  and  38  Vict.,  c. 
62.    And  see  generally  the  title  Infants. 

2.  Infant's  Indorsement. — Junes  v.  Darch,  4 
Price  300,  18  Rev.  Rep.  720;  Grey  v.  Cooper, 

3  Doug.  65,  26  E.  C.  L.  36;  Taylor  v.  Croker, 

4  ftsp.  187;  Frazler  v.  Massey,  14  Ind.  382; 
Garner  v.  Cook,  30  Ind.  331  ;  Nightingale  v. 
Withington,  15  Mass.  272,  8  Am.  Dec.  101, 
See  Burke  v.  Allen,  29  N.  II.  1  16,  fit  Am.  Dec 
64, 

The  English  Mills  of  Exchange  Act  18S2,  $ 
22  (2)  enacts  that  "  where  a  bill  is  drawn  or 
Indorsed  by  an  infant,  having  no  capacity  or 

1 


power  to  incur  liability  on  a  bill,  the  draw- 
ing or  indorsement  entitles  the  holder  to  re- 
ceive payment  of  the  bill  and  to  enforce  it 
against  any  other  party  thereto." 

The  indorsee  of  an  infant's  bill  or  note, 
however,  takes  title  subject  to  the  infant's 
right  of  disaffirmance.  Briggs  v.  McCabe,  27 
Ind.  327,  89  Am.  Dec.  503.  See  Semple  v. 
Morrison,  7  T.  B.  Mon.  (Ky.)  298. 

3.  Infant  Payee. — Warwick  v.  Bruce,  2  M. 
&  S.  205;  Hollidayr.  Atkinson,  5  B.&C.501, 
11  E.  C.  L.  286 ;  Teed  v.  Elworthy,  14  East  210. 

If  an  infant  takes  a  promissory  note  in  pay- 
ment for  services  rendered,  the  retention  of 
the  note  for  eight  months  after  attaining  ma- 
jority has  been  held  a  ratification  of  the  con- 
tract. Delano  v.  Blake,  11  Wend.  (N.  Y.)8s, 
25  Am.  Dec.  617. 

Payment  should  be  made,  in  such  case,  not 
to  the  infant  but  to  his  guardian.  Byles  on 
Bills  *62 ;  Story  on  Promissory  Notes,  §  79; 
Philips  v.  Paget,  2  Atk.  80. 

4.  See  generally  the  title  Infants. 
Comakers  with  Infant. — It  has  been  held  that 

where  an  adult  signs  a  note  as  comaker  with 
an  infant,  and  both  are  sued  upon  the  instru- 
ment, and  the  infant  pleads  his  nonage,  the 
suit  may  be  discontinued  as  against  him,  or 
severed  before  judgment,  and  a  judgment  ob- 
tained against  the  adult  as  sole  maker.  Tay- 
lor v.  Dansby,  42  Mich.  82;  Cruikshank  v. 
Gardner,  2  Hill  (N.  Y.)  333. 

But,  as  has  been  seen,  the  infant's  contracts 
being  voidable  only,  he  should  be  joined  orig- 
inally as  a  party  defendant.  Wamsley  v.  Lin- 
denberger,  2  Rand.  (Va.)  478;  Slocum  v. 
Hooker,  13  Barb.  (N.  Y.)  536,  12  Barb.  (N. 
Y.)  5$3- 

In  England,  on  the  other  hand,  where  the 
plaintiff  declares  on  a  joint  note,  and  one  de- 
fendant pleads  infancy,  the  plaintiff  cannot  en- 
ter a  nolle  prosequi  and  proceed  against  the 
other  in  that  action,  but  should  commence  a 
new  action  against  the  adult  only.  Chandler 
V.  Parkes,  3  Esp.  76;  JalTray  v.  Frcbain,  5  Esp. 
47;  Boyle  V.  Webster,  17  ('^  B.  950,  79  E.  C. 
L.  950,  16  Jur.  683. 

Or  the  adult  defendant  may  he  sued  orig- 
inally as  sole  maker,  without  joining  the  in- 
fant.    Burgess  v.  Merrill,  4  Taunt.  468. 

Surety  on  Infant's  Note — The  infancy  of  the 
maker  of  a  promissory  note  is  no  defense  to 
nn  action  against  a  surety  on  the  note.  Iles- 
ser  v.  Steincr,  5  W.  &  S.  (Pa.)  476. 

But  it  has  been  held  that  a  surety  on  an  in- 
fant'! note,  given  for  land  purchased,  is  not 
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(4)  Persons  tinder  Guardianship. — A  person  under  legal  guardianship,  as  a 
spendthrift,  an  insane  person,  or  habitual  drunkard,  is  rendered  generally  in- 
capable, by  statute,  of  making  or  indorsing  negotiable  paper.1 

(5)  Married  Women — (a)  Generally. — At  common  law,  a  married  woman's 
legal  existence  is  merged  in  that  of  her  husband,  and  her  contracts  are  abso- 
lutely void.2  Consequently,  she  cannot  incur  liability  by  making,  drawing, 
accepting,  or  indorsing  a  bill  of  exchange  or  promissory  note.3 

Exceptions  to  a  Married  Woman's  Inability  to  Contract  are  recognized  even  at 
common  law  in  certain  instances.  So,  where  her  husband  is  civilly  dead,  or 
has  abjured  the  realm,  or  been  transported,4  or  is  an  alien  who  has  never 
resided  in  the  country,5  or  where  she  is  a  sole  trader  by  the  custom  of 


liable  upon  the  note  where  the  infant  at  his 
majority  disaffirmes  the  contract.  Baker  v. 
Kennett,  54  Mo.  82. 

Indorsee  of  Infant's  Notes.  —  The  indorsee  of 
a  promissory  note  made  by  an  infant  may  re- 
cover thereon  against  the  indorser,  the  latter 
being  estopped  to  deny  the  validity  of  the  in- 
strument. Haly  v.  Lane,  2  Atk.  182;  Hen- 
derson v.  Fox,  5  Ind.  489.  See  supra,  this 
section;  and  also  infra,  this  title,  Liability  of 
Parties. 

Infant  Partners.  —  As  to  the  rights  and  liabil- 
ities of  infant  partners  on  negotiable  paper, 
and  other  contracts  of  the  firm,  see  the  titles 
Infants;  Partnership. 

1.  As  to  insane  and  drunken  persons,  see 
supra  this  title,  Lunatics — Drunken  Persons. 

In  Massachusetts,  by  statute,  a  spendthrift 
under  guardianship  cannot  convey  title  by  in- 
dorsing negotiable  paper.  Lynch  v.  Dodge, 
130  Mass.  458. 

Nor  make  a  valid  contract  for  the  payment  of 
money.  Manson  v.  Felton,  13  Pick. (Mass.)  206, 
limiting  Smith  f.Spooner,  3  Pick.  (Mass.)  229. 

See,  generally,  also  the  titles  Guardian 
and  Ward;  Habitual  Drunkards;  In- 
fants; Insanity;  Spendthrifts  and 
Spendthrift  Trusts. 

2.  See  the  title  Husband  and  Wife. 

3.  Bills  and  Notes  of  Married  Woman  Void — 
England . — Loyd  v.  Lee,  1  Stra.  94;  Cannam 
v.  Farmer,  3  Exch.  698. 

Alabama. — Vance  v.  Wells,  6  Ala.  737. 

Illinois. — Mudge  v.  Bullock,  83  111.  22. 

Kentucky . — Stevens  v.  Deering  (Ky.  1888), 
9  S.  W.  Rep.  292. 

Maine.  —  Howe  v.  Wildes,  34  Me.  566; 
Wyman  v.  Whitehouse,  80  Me.  257. 

Michigan. — Johnson  v. Sutherland,  39  Mich. 
579;  Waterbury  v.  Andrews,  67  Mich.  281. 

Mississippi.  —  Robertson  v.  Bruner,  24 
Miss.  242. 

Missouri. — Chouteau  v.  Merry,  3  Mo.  254; 
Bauer  v.  Bauer,  40  Mo.  61. 

New  Hampshire. — Shannon  v.  Canney,  44 
N.  H.  592. 

New  York. — Vansteenburgh  v.  Hoffman, 
15  Barb.  (N.  Y.)  28;  Scudder  v.  Gori,  18  Abb. 
Pr.  (N.  Y.  Super.  Ct.)2o7;  Phillips  v.  Wicks, 
36  N.  Y.  Super.  Ct.  254;  Loomis  v.  Ruck,  56 
N.  Y.  462. 

North  Carolina. — Wilcox  v.  Arnold,  116  N. 
Car.  708. 

South  Carolina. — Wilson  v.  Cheshire,  I 
McCord  Eq.  (S.  Car.)  239;  Goodhue  v.  Barn- 
well, Rice  Eq.  (S.  Car.)  198. 


Wisconsin. — Emerson-Talcott  Co.f.Knapp, 
90  Wis.  34. 

Chitty  on  Bills,  p.  21.  Benjamin's  Chal- 
mers' Digest  of  Bills  and  Notes,  §  65. 

Married  Woman  Representing  Herself  as  Un- 
married.— A  married  woman  is  not  rendered 
liable  upon  a  negotiable  instrument  by  the  fact 
that  she  represents  herself  as  a  feme  sole. 
Cannam  v.  Farmer,  3  Exch.  698. 

Deserted  Wife's  Note  for  Necessaries. — A  note 
given  by  a  wife  whose  husband  has  deserted 
her,  while  living  apart  from  him,  for  neces- 
saries used  by  her  in  her  own  support,  is  void, 
and  a  promise  to  pay  it  made  after  her  divorce 
is  without  consideration  and  void.  Hayward 
v.  Barker,  52  Vt.  429,  36  Am.  Rep.  762. 

Widow's  Promise  to  Pay  after  Husband's  Death. 
—  As  a  married  woman's  contracts  are  void 
absolutely,  her  promise  after  her  husband's 
death  to  pay  a  bill  or  note  made  by  her  during 
coverture  is  without  consideration  and  void. 
Loyd  v .  Lee,  1  Stra.  94;  Meyer  v.  Haworth, 
8  Ad.  &  El.  467,  35  E.  C.  L.  442;  Vance  v. 
Wells,  6  Ala.  737;  Porterfield  v.  Butler,  47 
Miss.  165,  12  Am.  Rep.  329;  Wilcox  v. 
Arnold,  116  N.  Car.  708.  But  compare 
Parker  v.  Cowan,  1  Heisk.  (Tenn.)  518 ;  Vance 
v.  Wells,  8  Ala.  399. 

Husband  and  Wife  Comakers.  —  Where  a  note 
executed  by  husband  and  wife  is  void  as  to 
the  wife,  the  husband  is  still  liable  as  maker. 
Browning  v.  Carson,  163  Mass.  255. 

4.  See  the  phrase  Civiliter  Mortuus  in 
this  work.  Krebs  v.  O'Grady,  23  Ala.  726, 
58  Am.  Dec.  312  ;  Young  v.  Pollak,  85  Ala.  439. 
So,  where  the  husband  has  been  transported 
seven  years.    Carrol  v.  Blencow,  4  Esp.  27. 

6.  Wife  of  Allen. — Kay  v.  dePienne,  3  Campb. 
123.    See  Roland  v.  Logan,  18  Ala.  307. 

It  has  been  held  that  the  wife  of  an  alien 
enemy  may  contract  as  a  feme  sole.  Derry 
v.  Mazarine,  1  Ld.  Raym.  147;  M'Arthur  v. 
Bloom,  2  Duer  (N.  Y.)  151.  But  see  De  Wahl 
v.  Braune,  1  H.  &  N.  178;  and  generally  the 
title  Aliens,  vol.  2,  p.  64. 

The  rule  stated  in  the  text  is  said  not  to  ap- 
ply in  case  of  the  wife  of  an  alien  who  has  once 
resided  in  the  country.  Kay  v.  dePienne,  3 
Campb.  123. 

In  Massachusetts  a  married  woman  whose 
husband  has  deserted  her  and  never  lived  in 
that  commonwealth,  whether  the  husband  re- 
sides in  a  foreign  country,  Gregory  v.  Paul, 
15  Mass.  31,  or  in  another  one  of  the  United 
States,  Abbot  v.  Bayley,  6  Pick.  (Mass.)  89, 
has  been  held  entitled  to  contract  as  a  feme 
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London,1  or  where  she  has  been  divorced  a  vinculo  matrimonii;*  but  not 
where  she  has  merely  been  separated  from  her  husband,3  or  divorced  a  mensa 
et  t/ioro.4 

By  Modern  statutes  in  many  jurisdictions,  the  capacity  of  married  women  to 
enter  into  contracts  has  been  much  modified.5  These  statutory  changes  in  the 
status  of  married  women  will  be  examined  at  large  under  another  title  in  this 
work.6 

As  Begards  Her  Separate  Estate,  whether  equitable  or  statutory,  a  married  woman 
is  considered  in  many  respects  as  a  feme  sole,  and  may  create  charges  thereon 
by  bills,  notes,  and  other  contracts.  The  various  doctrines  as  to  the  wife's  power 
to  charge  her  separate  estate,  and  formalities  requisite  for  so  doing,  will  be 
discussed  under  another  title.7 

(b)  Bills  and  Notes  between  Husband  and  Wife. — A  bill  or  note  given  by  wife  to 
husband,  or  husband  to  wife,  is,  in  the  absence  of  statutes,  void, since  husband 
and  wife  have  no  capacity  to  contract  with  one  another,8  and  the  indorsement 
of  a  note  from  husband  to  wife  vests  no  title  in  the  latter.9 

It  has  been  adjudged  that  a  bill  or  note  payable  to  the  husband,  and  by 
him  indorsed  to  his  wife,  and  by  her  indorsed  to  another,  vests  a  good  title 
in  the  indorsee,  where  it  is  shown  that  the  indorsement  of  the  wife  was  with 


sole.  See  Gregory  v.  Pierce,  4  Met.  (Mass.) 
478. 

1.  Married  Woman  a  Sole  Trader. — Caudell  v. 
Shaw,  4  T.  R.  361.  In  this  case  it  was  con- 
ceded that  a  feme  covert  is  sole  trader  by  the 
custom  of  London  to  give  a  promissory  note, 
and  on  such  note  suit  would  be  sustained 
against  husband  and  wife. 

The  same  rule  has  been  held  to  apply  where 
a  woman  is  a  sole  trader  by  the  statutes  of 
California.  Camden  v.  Mullen,  29  Cal.  565. 
See  the  titles  Husband  and  Wife;  Sole 
Trader. 

2.  Divorced  a  Vinculo. — Story  on  Bills,  $  90; 
Story  on  Promissory  Notes,  §  85 ;  1  Parsons 
on  Bills  and  Notes  78;  Byles  on  Bills  65. 
See  the  title  Husband  and  Wife. 

3.  Wife  Separated  from  Husband. — Marshall 
V.  Rutton,  8  T.  R.  545;  Clayton  v.  Adams,  6 
T.  R.  604;  Chouteau  v.  Merrv,  3  Mo.  254. 
Hut  see  Prescott  v.  Fisher,  22  111.  390*  And 
generally,  the  title  Husband  and  Wife. 

Separation  may,  under  certain  circumstances, 
raise  a  presumption  of  the  husband's  assent 
to  the  wife's  indorsing  notes  payable  to  her. 
Krebs  v.  O'Grady,  23  Ala.  726,  58  Am.  Dec. 
312. 

4.  Divorce  a  Mensa. — Lewis  v.  Lee,  3  B.  &  C. 
291,  10  E.  C.  L.  84.  But  see  Dean  v.  Rich- 
mond, 5  Pick.  (Mass.)  461. 

8.  Thus,  in  some  states,  a  married  woman 
may  contract  as  if  sole  with  all  persons  except 
her  husband.  Kenworthy  V,  Sawyer,  125  Mass. 
28;  Wyman  v.  Whitehouse,  80  Me.  257. 

Under  some  statutes  a  wife  may  not  become 
an  accommodation  indorser  or  surety.  Patrick 
v.  Smith,  165  Pa.  St.  526.  See  also  the  title 
Accommodation  Paper,  vol.  t,  p.  350. 

6.  Sec  the  title  Husband  and  WI1  B. 

7.  See  the  title  Separate  Property  of 
Married  Women. 

8.  Instruments  between  Husband  and  Wife. — 
Hoker  v.  Hoggs,  63  III.  161 ;  Roby  v.  Phelon, 
11H  Mass.  541;  Clark  v.  Patterson,  158  Mass. 
388,  35  Am.  St.  Rep.  49H;  Browning  V.  Car- 
son, 163  Mass.  255;  Ingham  v.  White,  4  Al- 


len (Mass.)  412;  Jackson  v.  Parks,  10  Cush. 
(Mass.)  550;  Robertson  v.  Allen,  3  Baxt. 
(Tenn.)  233;  Sweat  v.  Hall,  8  Vt.  187;  Ells- 
worth v.  Hopkins,  58  Vt.  705.  See  Foster  v. 
Leach,  160  Mass.  418;  Seyfert  v.  Edison,  45 
N.  J.  L.  393. 

A  Note  by  a  Firm  of  Which  the  Husband  Is  a 
Member,  to  the  wife,  is  void.  Kenworthy  v. 
Sawyer,  125  Mass.  28;  Fowle  v.  Torrey,  135 
Mass.  87;  Clark  v.  Patterson,  158  Mass.  388, 
35  Am.  St.  Rep.  498. 

So,  a  note  made  by  a  married  woman  to  a 
firm  of  which  her  husband  is  a  member.  Na- 
tional Bank  v.  Brewster,  49  N.  J.  L.  231. 

Note  Payable  to  Wife  or  Bearer. — A  note 
drawn  by  a  husband  payable  to  his  wife  or 
bearer  will  not  support  an  action  by  the  bearer 
against  the  husband.  Ingham  v.  White,  4 
Allen  (Mass.)  412;  Sweat  v.  Hall,  8  Vt.  187. 

In  Equity  a  note  from  the  husband  to  the 
wife  for  advances  has  been  held  good  as  a 
declaration  of  trust.  Murray  v.  Glasse,  17 
Jur.  816. 

Effect  of  Marriage  between  PartleB  to  Note. — 

At  common  law  the  marriage  of  the  maker  and 
the  payee  of  a  note  extinguishes  the  instru- 
ment. Abbott  v.  Winchester,  105  Mass.  115. 
Even  as  against  the  sureties  of  the  maker. 
Govan  v.  Moore,  30  Ark.  667.  Under  some 
modern  statutes,  however,  the  notes  remain 
in  force.  Butler  v.  Ives,  139  Mass.  202; 
Wright  v.  Wright,  59  Barb.  (N.  Y.)  505,  54 
N.  Y.  437. 

Where  the  note  of  a  feme  sole  is  indorsed 
after  her  marriage  to  her  husband,  it  is  extin- 
guished. Chapman  v.  Kcllo^K,  102  Mass.  246. 
Hut  see  Butler  v.  Ives,  139  Mass.  202. 

Where  a  woman  assigns  by  delivery,  but 
without  indorsement,  a  note  payable  to  her, 
and  afterwards  marries  the  maker  of  the  note, 
her  indorsement  after  marriage  transfers  the 
legal  title.    Guptill       I  lornr,  63  Me.  40$. 

9.  Gay  Kingslry,  11  Allen  (Mass.)  341;; 
Clark  v.  Patterson,  15H  Mass.  388,  35  Am'.  St. 
Rep.  498;  Weldon  v.  Weldon,  7  New  Brims. 
590- 
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the  assent  and  under  the  direction  of  the  husband.1 

(o)  Wife  as  Agent. — A  feme  covert  may  act  as  agent  for  third  persons,  and, 
when  properly  authorized,  may  bind  her  principal  by  drawing,  accepting,  or 
indorsing  commercial  paper.2 

Wife  as  Husband's  Agent — Wife  Authorized  to  Sign  in  Husband's  Name. — A  wife  may  bind 
her  husband  as  his  agent  by  signing  his  name  to  negotiable  paper.3  But 
where  her  authority  is  to  sign  in  his  name  only,  the  signature  in  her  own  name 
will  not  bind  him.4 

Wife's  Signature  as  Binding  Husband. — Although  a  feme  covert  cannot  bind  her- 
self by  making,  indorsing,  or  accepting  negotiable  paper,  yet,  where  she  signs 
her  own  name  with  the  assent  of  her  husband,  her  signature  may  bind  him,5 
and  a  valid  title  may  be  transferred  by  her  indorsement,  under  like  circum- 
stances, of  paper  made  or  indorsed  to  her  during  coverture  6  or  dum  so/a.7  The 
husband  is  not  bound  unless  his  assent  is  shown.  But  it  need  not  be 
expressed  ;  it  may  be  inferred  from  the  circumstances  of  the  case.8 

(d)  instruments  Payable  or  indorsed  to  Wife. — The  interest  in  a  bill  or  note  drawn 
payable  or  indorsed  to  a  married  woman  vests  in  her  husband,9  and  such  an 


1.  Title  of  Note  through  Wife  to  Husband. — 

Slawson  v.  Loring,  5  Allen  (Mass.)  340,  81 
Am.  Dec.  750.  In  this  case  a  bill  drawn  by  a 
third  person,  payable  to  the  husband,  was  in- 
dorsed by  him  to  his  wife,  and  by  her,  by  his 
direction,  to  another,  for  the  convenience  of 
the  plaintiff,  who,  knowing  all  the  facts,  took 
the  instrument  from  the  husband  himself.  It 
was  held  that  the  plaintiff  might  maintain  an 
action  upon  it  against  the  acceptor.  See  Lee 
Bank  v.  Satterlee,  1  Robt.  (N.  Y.)  1. 

In  Roby  v.  Phelon,  118  Mass.  541,  Gray.  C. 
J.,  referring  to  the  case  of  Slawson  v.  Loring, 
5  Allen  (Mass.)  340,  81  Am.  Dec.  750,  said: 
"  Unless  the  decision  can  be  supported  upon 
the  ground  that  the  wife  acted  only  as  the  hus- 
band's agent,  and  as  a  mere  conduit  for  pass- 
ing the  title  to  the  indorsee  (as  suggested  in 
Gay  v.  Kingsley,  11  Allen  (Mass.)  345),  and 
thus  stand  as  if  the  name  of  the  wife  as  indor- 
see and  indorser  had  been  stricken  out  by  the 
husband  before  he  delivered  the  bill,  leaving 
it  indorsed  by  him  to  the  subsequent  indorsee, 
it  is  inconsistent  with  the  earlier  and  the  later 
decisions  of  this  court."  The  case,  as  thus 
limited,  however,  is  still  authority,  though 
some  of  the  expressions  used  by  the  court  in 
delivering  judgment  must  be  taken  in  connec- 
tion with  the  facts  of  the  case.  See  Fosters. 
Leach,  160  Mass.  418. 

2.  Story  on  Promissory  Notes,  §  87 ;  Story 
on  Bills  of  Exchange,  §  92.  See  the  title 
Agency,  vol.  1,  p.  947. 

3.  See  Gulick  v.  Grover,  31  N.  J.  L.  182; 
Goldstone  v.  Tovey,  6  Bing.  N.  Cas.  98,  37 
E.  C.  L.  296.  Also  the  title  Agency,  vol.  1, 
pp.  946,  957. 

4.  Minard  v.  Mead,  7  Wend.  (N.  Y.)  68. 

6.  This  is  an  application  of  the  rule  that  a 
person  may  become  a  party  to  a  contract  by 
any  designation  he  chooses  to  adopt,  and  so 
may  become  bound  by  the  adoption  of  his 
agent's  name.  See  the  title  Agency,  vol.  1, 
pp.  1045,  1046. 

Acceptance  by  Wife  Held  Binding  on  Husband. 
— Where  the  wife,  in  her  own  name,  accepted 
a  bill  drawn  on  the  husband,  and  he  after- 
wards, on  being  shown  the  bill,  said  that  it 


was  right,  and  that  he  would  pay  it  shortly, 
it  was  held  that  the  husband  was  liable  upon  the 
acceptance.  Lindus  v.  Bradwell,  5  C.  B.  583, 
57  E.  C.  L.  583. 

6.  Title  through  Wife's  Indorsement. — Cotes 
v.  Davis,  1  Campb.  485 ;  Prestwick  v.  Mar- 
shall, 4  C.  &  P.  594,  19  E.  C.  L.  541,  7  Bing. 
565,20  E.  C.  L.  242;  Prince  v.  Brunatte,  I 
Bing.  N.  Cas.  435,  27  E.  C.  L.  447;  Roland  v. 
Logan,  18  Ala.  307;  Mudge  v.  Bullock,  83  111. 
22;  Hancock  Bank :v.  Joy,  41  Me.  568;  Stevens 
v.  Beals,  10  Cush.  (Mass.)  291,  57  Am.  Dec. 
108;  Slawson  v.  Loring,  5  Allen  (Mass.)  340, 
81  Am.  Dec.  750;  Menkens  v.  Heringhi,  17 
Mo.  297  ;  McClain  v.  Weidemeyer,  25  Mo.  364. 
See  Scarpellini  v.  Atcheson,  7  B.  864,  53 
E.  C.  L.  864;  Barlow  v.  Bishop,  3  Esp.  266,  1 
East  432;  Ross  v.  Codd,  7  U.  C.  Ol  B.  64. 
And  compare  Harris  v.  Culver,  9B.  Mon.  (Ky.) 
365. 

7.  Miller  v.  Delamater,  12  Wend.  (N.  Y.) 

433- 

8.  Proof  of  Husband's  Assent. — Roland  v.  Lo- 
gan, 18  Ala.  307;  Krebs  v.  O'Grady,  23  Ala. 
726,  58  Am.  Dec.  312;  Hoker  v.  Boggs,  63  111. 
161;  Mudge  v.  Bullock,  83  111.  22;  McClain 
v.  Weidemeyer,  25  Mo.  364;  Miller  v.  Dela- 
mater, 12  Wend.  (N.  Y.)  433 ;  Reakert  ->.  San- 
ford,  5  W.  &  S.  (Pa.)  164;  Leeds  v.  Vail,  15 
Pa.  St.  185;  Abbott  v.  Mackinley,  2  Miles 
(Pa.)  220;  Moses  v.  Fogartie,  2  Hill  L.  (S. 
Car.)  335. 

It  has  been  held  that  if  a  wife  is  living  sep- 
arate from  her  husband,  and  doing  business  in 
her  own  name  with  his  knowledge,  his  assent 
to  her  contracts  within  the  scope  of  the  busi- 
ness may  be  presumed.  Krebs  v.  O'Grady, 
23  Ala.  726,  58  Am.  Dec.  312.  But  compare 
Reakert  v.  Sanford,  5  W.  &  S.  (Pa.)  164. 

9.  Married  Woman's  Paper  Vests  in  Husband. 
— Connor  v.  Martin,  i  Stra.  516,  died  in  3 
Wils.  5;  Barlow  v.  Bishop,  3  Esp.  266,  1  East 
432;  Smith  v.  Marsack,  6  C.  B.  486,  60  E.  C. 
L.  486;  Roland  v.  Logan,  18  Ala.  307;  Krebs 
v.  O'Grady,  23  Ala.  726,  58  Am.  Dec.  312; 
Tryon  v.  Sutton,  13  Cal.  490;  Fourth  Eccle- 
siastical Soc.  v.  Mather,  15  Conn.  596;  Mudge 
v.  Bullock,  83  111.  22;  Holland  v.  Moody,  12 
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instrument  payable  or  indorsed  to  a  feme  sole  becomes,  by  the  latter's  mar- 
riage, the  property  of  her  husband.1  So  long  as  the  coverture  subsists,  such 
an  instrument  may  be  transferred  by  the  husband  by  his  indorsement  alone,2 
and  the  wife's  indorsement  as  such  conveys  no  title.3  The  husband  may  sue 
upon  the  instrument  in  his  own  name,4  or  at  his  option  may  join  the  wife  as  a 
party  to  the  action,5  but  the  wife  alone  is  not  entitled  to  sue.6 


Ind.  170;  Savage  v.  King,  17  Me.  301 ;  Han- 
cock Bank  v.  Joy,  41  Me.  568;  Shuttlesworth 
v.  Noyes,  8  Mass.  229;  Com.  v.  Manley,  12 
Pick.  (Mass.)  173;  Stevens  v.  Beals,  10  Cush. 
(Mass.)  291,  57  Am.  Dec.  108. 

A  divorce  a  mensa  ct  thoro  has  been  held  not 
to  affect  the  husband's  right  to  reduce  to  pos- 
session a  note  made  to  his  wife  during  cover- 
ture.   Dean  v.  Richmond,  5  Pick.  (Mass.)  461. 

Whether  BUI3  and  Notes  Are  Chattels  or  Choses 
In  Action. — The  husband's  rights,  with  respect 
to  bills  and  notes  payable  to  his  wife,  depend 
on  the  question  whether  such  instruments  are 
to  be  considered  as  personal  chattels  or  as 
choses  in  action.  The  weight  of  judicial  au- 
thority is  to  the  effect  that  a  bill  or  note  is,  in 
the  words  of  Parke,  B.,  in  Gaters  v.  Madeley, 

6  M.  Si  W.  423,  "  not  a  personal  chattel  in  pos- 
session, but  a  chose  in  action  of  a  peculiar  na- 
ture." That  it  is  a  chose  in  action  is  shown 
by  the  fact  that  it  survives  to  the  wife  to  the 
exclusion  of  the  husband's  executors  (see 
infra,  this  section)  and  that  husband  and  wife 
may  bring  suit  on  the  instrument  jointly 
(Philliskirk  v.  Pluckwell,  2  M.  &  S.  393).  That 
it  is  an  anomalous  chose  in  action  is  shown  by 
the  fact  that  the  husband  may  sue  in  his  own 
name  on  the  bill  made  to  his  wife  dum  sola. 
M'Neilage  v.  Holloway,  1  B.  &  Aid.  218. 

Professor  Ames,  in  a  note  to  the  case  of 
M'Neilage  v.  Holloway,  1  B.  &  Aid.  218,  2 
Ames'  Cases,  Bills  and  Notes,  697,  has  forcibly 
pointed  out  the  inconsistencies  resulting  from 
holding  a  bill  or  note  to  be  a  chose  in  action, 
and  regards  the  only  tenable  doctrine  to  be  that 
it  is  a  personal  chattel.  He  points  out  that  in 
several  of  the  cases  wherein  it  was  held  that  a 
note  survives  to  the  wife,  the  instrument  was 
nonnegotiable  ;  but  in  Scarpellini  v.  Atcheson, 

7  (.1,  B.  8^,4,  53  E.  C.  L.  864  ;  Allen  v.  Wilkins, 
3  Allen  (Mass.)  321,  and  Wilder  v.  Aldrich,  a 
R.  I.  518,  the  notes  were  negotiable;  and  the 
doctrine  of  survivorship,  supported  as  it  is  by 
adjudicated  cases,  and  the  universal  current  of 
judicial  opinion,  seems  too  firmly  established 
to  be  shaken  at  this  day.  Professor  Ames  re- 
gards Philliskirk  v.  Pluckwell,  2  M.  &  S.  393, 
as  irreconcilable  with  the  doctrine  that  the 
husband  may  sue  in  his  own  name  on  a  note 
payable  to  )>  is  wife.  Bill  that  case  has  been 
repeatedly  referred  to  with  approval  by  the 
ablest  courts  of  England  and  this  country,  and 
has  never  been  overruled.  Upon  the  whole, 
it  appears  that  the  anomalous  nature  of  bills 
and  notes,  with  respect  to  the  husband's  rights, 
must  be  regarded  as  established. 

1.  Connor  T'.  Martin,  1  Stra.  516;  Evans  v. 
Sec  rest,  3  I  nil.  545. 

Connor  v.  Martin,  r  Stra.  516,  was  cited  by 
Denison,  J.,  in  3  Wils.  5,  from  a  note  taken  by 
himself  in  court,  whence  it  appenrs  that  the 
note  in  suit  was  given  to  the  wife  before  mar- 
riage. 


2.  Bills  and  Notea  Made  Payable  to  the  Wife 
During  Coverture.  —  Connor  v.  Martin,  1  Stra. 
516,  cited  in  3  Wils.  5;  Smith  v.  Marsack,  6 
C.  B.  486,  60  E.  C.  L.  486;  Mason  v.  Morgan, 
2  Ad.  &  El.  30,  29  E.  C.  L.  19;  Krebs  v. 
O'Grady,  23  Ala.  726,  58  Am.  Dec.  312  ;  Tryon 
v.  Sutton,  13  Cal.  490;  Hoker  v.  Boggs,  63  111. 
161  ;  Mudge  v.  Bullock,  83  111.  22;  Holland  v. 
Moody,  12  Ind.  170;  Harris  v.  Culver,  9  B. 
Mon.  (Ky.)  365;  Stevens  v.  Beals,  10  Cush. 
(Mass.)  291,  57  Am.  Dec.  108;  Hemmingway 
v.  Matthews,  10  Tex.  207. 

Billa  and  Notes  Made  Payable  to  Wife  bcfore> 
Marriage.  —  M'Neilage  v.  Holloway,  1  B.  & 
Aid.  218,  per  Bailey,  J. ;  Evans  v.  Secrest,  3 
Ind.  545. 

Note  Payable  to  Feme  Covert  or  Bearer  Passes 
by  Delivery.  —  Cobb  -•.  Duke,  36  Miss.  60,  72 
Am.  Dec.  157. 

3.  Instruments  Made  In  Wife's  Favor  after 
Marriage.  —  Barlow  v.  Bishop,  3  Esp.  266,  1 
East  432 ;  Savage  v.  King,  17  Me.  301 ;  Han- 
cock Bank  v.  Joy,  41  Me.  568;  Hemmingway 
v.  Matthews,  10  Tex.  207. 

Instruments  Made  to  Wife  before  Marriage. — 
See  Connor  v.  Martin,  1  Stra.  516,  cited  in  3 
Wils.  5. 

A  Joint  Assignment  of  husband  and  wife 
passes  title  to  notes  drawn  payable  to  the  wife. 
Cobb  v.  Duke,  36  Miss.  60,  72  Am.  Dec.  157. 

Indorsement  of  Note  Delivered  before  Marriage. 

— Where  a  woman  before  marriage  delivers  a 
note,  payable  to  her  without  indorsement,  she 
may,  after  her  marriage,  indorse  the  instru- 
ment, and  such  indorsement  transfers  the 
legal  title.    Guptill  v.  Home,  63  Me.  405. 

4.  Instruments  Made  in  Wife's  Favor  during 
Coverture.  —  Burrough  v.  Moss,  10  B.  &  C. 
558,  21  E.  C.  L.  128;  Howard  v.  Okes,  3  Exch. 
136;  Smith  v.  Marsack,  6  C.  B.  486,  60  E.  C. 
L.  486;  Hollifield  v.  Wilkinson,  54  Ala.  275; 
Young  v.  Ward,  21  111.  223  ;  Holland  :■.  Moody, 
12  Ind.  170;  Templeton  v.  Cram,  5  Me.  417; 
Sutton  v.  Warren,  10  Met.  (Mass.)  451  ;  Bodg- 
ett  v.  Ebbing,  24  Miss.  245;  Work  t\  Glas- 
kins,  33  Miss.  539;  Dunn  v.  Hornbeck,  7  Hun 
(N.  Y.)  629;  Fort  v.  Brunson,  2  Spears  L.  (S. 
Car.)  658. 

Where  the  husband  sues  alone,  the  note 
may  be  declared  upon  as  if  made  payable  to 
him  in  person.   Howard  v.  Okes,  3  Exch.  130. 

Instruments  Made  Payable  to  Wlfo  Dum  Sola. 
—M'Neilage  v.  Holloway,  1  B.  &  Aid.  21S; 
Evans  v.  Secrest,  3  Ind.  5^5;  White  v.  Cal- 
linan,  19  Ind.  43. 

6.  Philliskirk  Pluckwell,  2  M.  &  S.  391; 
Smith  r.  Marsack, 6 C  B.  486, 60  E.  C.  I..  486; 
Howard  v.  Okes,  3  Exch.  136;  Youngr.  Ward, 
21  III.  223:  Bodgett  7* .  Ebbing,  24  Miss.  245. 

6.  Young  v.  Ward,  21  111.  223. 

Unless,  of  course,  the  feme  covert  is  capa- 
ble of  contracting  in  accordance  with  one  of 
the  exception!  to  the  rule  that  a  feme  covert 
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Survivorship. — But  the  husband's  interest  is  conditional  only,  since,  if  he  does 
not,  during  coverture,  bring  suit  upon  the  instrument,  or  otherwise  reduce  it  to 
possession,  it  survives  upon  his  death  to  the  wife  to  the  exclusion  of  the 
husband's  representatives.1 

(e)  Estoppel — Parties  Liable  on  Harried  Women's  Paper,  or  Paper  between  Husband  and 
Wife. — As  against  an  indorsee,  the  acceptor  of  a  bill  drawn  by  a  feme  covert, 
payable  to  her  own  order,  has  been  held  estopped  to  set  up  the  fact  of  cover- 
ture,2 and  the  indorser  of  a  note  made  by  a  married  woman  is  estopped  in  a 
suit  thereon  by  his  indorsee  to  deny  her  capacity  to  make  the  instrument.3 
This  principle  applies  to  render  a  husband  liable  upon  a  note  made  by  his 


cannot  contract.  See  Roland  v.  Logan,  18 
Ala.  307. 

1.  Instruments  Made  Payable  to  Wife  during 
Coverture. — Scarpellini  v.  Atcheson,  J  Q.  B. 
864,  53  E.  C.  L.864;  Gaters  v.  Madeley,  6  M. 
Si  W.  423;  Nash  v.  Nash,  2  Madd.  133;  Len- 
derman  v.  Talley,  1  Houst.  (Del.)  523;  Phelps 
v.  Phelps,  20  Pick.  (Mass.)  556;  Caldwell  v. 
Bower,  17  Mo.  564;  Poor  v.  Hazleton,  15  N. 
H.  564;  Searing  v.  Searing,  9  Paige  (N.  Y.) 
283;  Boozer  v.  Addison,  2  Rich.  Eq.  (S.  Car.) 
273,  46  Am .  Dec.  43  ;  Robinson  v.  Cripps,  6  U. 
C.  C.  P.  381.  But  see  Shuttlesworth  v.  Noyes, 
8  Mass.  229. 

The  wife's  indorsement,  with  the  husband's 
assent,  of  a  note  drawn  payable  to  her,  followed 
by  the  husband's  delivery  of  the  instrument 
to  a  third  person,  is  not  necessarily  a  reduc- 
tion to  possession  by  the  husband — at  least 
when  it  does  not  appear  that  the  delivery  is 
adverse  to  the  wishes  or  inconsistent  with  the 
rights  of  the  wife — and  the  note  being  deliv- 
ered by  such  third  person  back  to  the  wife 
after  the  husband's  death,  she  may  maintain 
an  action  thereon.  Scarpellini  v.  Atcheson,  7 
B.  864,  53  E.  C.  L.  864. 

The  administrator  of  a  married  woman  may 
maintain  an  action  on  a  note  made  payable  to 
her,  which  during  her  life  her  husband  did  not 
reduce  to  possession,  nor  do  any  act  indicat- 
ing an  intent  to  take  it  to  himself.  Allen  v. 
Wilkins,  3  Allen  (Mass.)  321. 

Note  to  Wife  Dum  Sola.  —  See  Hart  v.  Ste- 
phens, 6  B.  937,  51  E.  C.  L.  937  ;  Howard  v. 
Okes,  3  Exch.  136;  Lenderman  v.  Talley,  1 
Houst.  (Del.)  523. 

A  Note  Payable  to  Husband  and  Wife  Jointly 
survives  to  the  wife  solely  upon  the  death  of 
her  husband.  Draper  v.  Jackson,  16  Mass. 
480;  Sanford  v.  Sanford,6i  Barb.  (N.  Y.)  293; 
Wilder  v.  Aldrich,  2  R.  I.  518;  Johnson  v. 
Lusk,  6  Coldw.  (Tenn.)  113,  98  Am.  Dec.  445  ; 
Richardson  v.  Daggett,  4  Vt.  336. 

Note  to  Wife — Right  of  Husband  Surviving. — A 
husband  whose  wife  has  died  intestate  can  ac- 
quire title  to  a  note  owned  by  her  only  through 
administration  of  her  estate.  Clark  v.  Clark, 
76  Wis.  306.  See  Hart  v.  Stephens,  6  B. 
937,  51  E.  C.  L.  937;  Howard  v.  Okes,  3  Exch. 
136.  And  compare  Ahrens  v.  State  Bank,  3 
S.  Car.  401. 

Note  by  Husband  and  Others  to  Wife — Whether 
Wife  may  Sue  after  Husband's  Death. — It  has 
been  held  that  while  a  note  given  by  a  hus- 
band and  others  to  his  wife  is  not  the  subject 
of  an  action  during  the  husband's  lifetime,  yet, 
if  the  wife  survives  him,  she  may  sue  the  other 


makers  upon  the  note.  Richards  v.  Richards, 
2  B.  &  Ad.  447,  22  E.  C.  L.  119.  But  see  Gould 
v.  Gould,  35  N.J.  Eq.  37,  explained  49  N.  J.  L. 
232. 

2.  Smith  v.  Marsack,  6  C.  B.  486,  60  E.  C. 
L.  486,  18  L.  J.  C.  P.  65.  See  Lee  Bank  v. 
Satterlee,  1  Robt.  (N.  Y.)  1. 

In  delivering  judgment  in  Smith  v.  Marsack, 
6  C.  B.  486,  60  E.  C.  L.  486,  Wilde,  C.  J.,  said  : 
"Barlow  v.  Bishop,  1  East  432,  is  certainly  a  di- 
rect authority  for  the  position  that  if  a  note  is 
drawn  payable  to  a  woman  or  order,  and  her 
indorsee  sues  the  maker,  he  may  set  up  as  a  de- 
fense that  she  was  a  married  woman,  though  he 
knew  her  to  be  such  at  the  time  he  made  the 
note.  But  it  was  observed  by  Lord  Abinger,  in 
Pitt  v.  Chappelow,  8  M.  &  W.  616,  that  in  Bar- 
low v.  Bishop,  1  East  432,  the  plaintiff  must  be 
taken  to  have  known  the  fact  of  the  husband's 
property  in  the  bill,  and  he,  therefore,  could 
not  take  an  assignment  of  it  from  the  wife. 
*  *  *  In  Prince  v.  Brunatte,  1  Bing.  N.  Cas. 
435,  27  E.  C.  L.  447,  it  was  certainly  assumed 
by  the  court,  as  well  as  by  the  counsel  on  both 
sides,  that  such  a  plea  as  the  present  would 
be  a  good  answer  to  the  action ;  and  the  same 
observation  arises  with  respect  to  the  case  of 
Cotes  v.  Davis,  1  Campb.  485,  and  that  of  Prest- 
wick  v.  Marshall,  7  Bing.  565,  20  E.  C.  L.  242 ; 
but  in  none  of  these  cases  does  it  appear  that 
the  point  now  under  consideration  was  ever 
made,  viz., that  the  case  falls  within  the  general 
principle  (which  is  stated  by  Bayley,  J.,  in  his 
judgment  in  Drayton  t.  Dale,  2  B.  &  C.  293, 
9  E.  C.  L.  91,  as  applicable  to  all  negotiable 
securities)  that  a  person  shall  not  dispute  the 
power  of  another  to  indorse  an  instrument, 
when  he  asserts  by  the  instrument  that  the 
other  has  such  power.  And  we  can  discover 
no  reason  why  this  principle  should  not  be 
applicable;  and  if  it  is,  it  appears  to  us  to 
govern  the  present  case,  and  to  prove  that  the 
plea  in  question  is  bad." 

The  case  of  Smith  v.  Marsack,  6  C.  B.  486, 
60  E.  C.  L.  486,  would  seem  hardly  reconcil- 
able with  those  cited  in  a  subsequent  note  to 
this  section,  wherein  it  was  held  that  a  hus- 
band or  wife,  who  makes  a  note  payable  to  his 
or  her  spouse,  might  defend  against  the  suit  of 
an  indorsee  of  the  payee  on  the  ground  that 
the  note  was  void.  In  Mclver  v.  Den- 
nison,  18  U.  C.  Q,.  B.  619,  the  doctrine  of 
Smith  v.  Marsack,  6  C.  B.  486,  60  E.  C.  L. 
486,  was  held  to  apply  to  the  case  of  such  a 
note. 

3.  Erwin  v.  Downs,  15  N.  Y.  575;  Archer 
v.  Shea,  14  Hun  (N.  Y.)  493. 
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wife  in  his  favor,  and  indorsed  by  him  to  a  third  party.1  And  so  when  by 
statute  a  wife  is  empowered  to  contract  as  a  feme  sole  with  all  parties  except 
her  husband,  she  cannot,  when  sued  by  her  indorsee,  deny  her  liability  upon 
a  note  made  by  her  husband  in  her  favor,  and  indorsed  by  her.2  But  a  maker 
of  a  note  given  by  husband  to  wife,  or  vice  versa,  may  defeat  a  recovery 
against  him  or  her  in  an  action  brought  by  the  indorsee  of  the  payee,  upon 
the  ground  that  the  note  was  given  to  the  spouse  of  the  maker,  and  is  there- 
fore a  nullity.3 

(6)  Alien  Enemies. — A  state  of  war  terminates  all  commercial  intercourse 
between  the  citizens  or  subjects  of  the  nations  or  powers  at  war,  and  all  con- 
tracts entered  into  between  such  citizens  or  subjects  in  contravention  of  this 
inhibition  are  void.4  This  principle  invalidates  contracts  arising  upon  the 
drawing  or  making,  accepting  or  indorsing,  of  bills  of  exchange,  or  promissory 
notes,  where  the  parties  to  the  contract  stand  in  the  relation  of  alien  enemies 
to  one  another.5 


1.  Haly  v.  Lane,  2  Atk.  181  ;  Kenworthy 
v.  Sawyer,  125  Mass.  28;  Binney  v.  Globe 
Nat.  Bank,  150  Mass.  574  ;  Robertson  v.  Allen, 
3  Baxt.  (Tenn.)  233. 

2.  Binney  v.  Globe  Nat.  Bank,  150  Mass. 
574;  Kenworthy  v.  Sawyer,  125  Mass.  28. 
SeeTreadwell  v.  Hoffman,  5  Daly(N.  Y.)  207. 

Acceptor  of  Bill  Drawn  by  Husband  in  Favor  of 
Wife. — Under  a  statute  of  this  character  in 
New  York,  it  was  said  that  the  acceptor  of  a 
bill,  drawn  by  a  husband  in  favor  of  his  wife, 
would  be  liable  to  the  wife's  indorsee.  The 
court,  however,  declared  that  there  was  no 
evidence  that  the  relation  of  husband  and 
wife  existed  between  the  drawer  and  payee. 
Lee  Bank  v.  Satterlee,  1  Robt.  (N.  Y.)  1. 

3.  lloker  v.  Boggs,  63  111.  161;  Roby  v. 
Phelon,  118  Mass.  541 ;  Kenworthy  v.  Sawyer, 
125  Mass.  28;  Binney  V.  Globe  Nat.  Bank,  150 
Mass.  574;  Ellsworth  v.  Hopkins,  58  Vt.  705. 

In  National  Bank  v.  Brewster,  49  N.  J.  L. 
231,  it  was  held  that  an  action  at  law  cannot 
be  maintained  by  an  indorsee  on  a  promissory 
note  made  by  a  married  woman  to  a  firm  of 
which  her  husband  is  a  member. 

In  Mclver  v.  Dennison,  18  U.  C.  B.  619, 
it  was  held  that  the  indorsee  of  a  note  made 
by  a  husband,  payable  to  his  wife  and  indorsed 
by  her,  might  recover  against  the  maker, 
he  being  estopped,  by  the  doctrine  established 
in  Smith  t.  Mtarsack,  6  C.  B.  486,  60  E.  C.  L. 
480,  to  deny  his  liability. 

4  BspOSltO  v.  Dowden,  7  El.  &  Bl.  763,  90 
E.  C.  L.  763;  Matthews  v.  McStea,  91  U.  S. 
7;  Briggs  v.  U.  S.,  143  U.  S.  346;  Hcrshaw  v. 
Kelsey,  100  Mass.  561  ;  Griswold  v.  Wadding- 
ton,  16  Johns.  (N.  Y.  )  438.  See  the  titles 
Alikns,  vol.  2,  p.  H9;  War. 

As  to  the  effect  of  war  on  commercial  agen- 
cies, see  the  title  Agency,  vol.  1,  pp.  942,  1228. 

The  American  Civil  War. — The  principles  of 
public  law  regulating  rights  during  interna- 
tional war  are  applicable  to  the  late  civil  con- 
flict between  the  United  States  and  the  South- 
ern Confederacy.  Mitchell  v.  U.S.,  21  Wall. 
(U.  S.)  350;  The  Brig  Amy  Warwick,  2  Black 
(U.  S.)  635.     See  the  title  Wak. 

It  will  be  noted  that  the  larger  number  of 
the  cases  cited  in  this  section  arose  from 
transactions  occurring  during  civil  war. 

6    Bills  of  Exchange,  the  drawer  and  drawee 


whereof  were  alien  enemies.  Willison  v.  Pat- 
teson,  7  Taunt.  439,  2  E.  C.  L.  439,  1  Moore 
133;  Moore  v.  Foster,  Chase's  Dec.  (U.  S.) 
222;  Williams  v.  Mobile  Saw  Bank,  2  Woods 
(U.  S.)  501;  Britton  v.  Butler,  9  Blatchf.  (U. 
S.)  456;  Craft's  Case,  12  Ct.  of  CI.  i78;Tarle- 
ton  v .  Southern  Bank,  49  Ala.  229;  Woods  v. 
Wilder,  43  N.  Y.  164,  3  Am.  Rep.  684. 

Promissory  Notes. — Philips  v.  Hatch,  1  Dill. 
(U.  S.)  571.  See  Ledoux  v.  Buhler,  21  La. 
Ann.  130;  McVeigh  v.  Old  Dominion  Bank, 
26  Gratt.  (Va.)  785. 

Illustrations.  —  In  Willison  v.  Patteson,  7 
Taunt.  439,  2  E.  C.  L.  439,  1  Moore  133,  a 
bill  of  exchange  drawn  upon  a  British  subject 
resident  in  England,  and  having  funds  of  the 
enemy  in  his  hands,  by  an  alien  enemy  resid- 
ing in  a  hostile  territory,  payable  to  his  own 
order,  and  by  him  indorsed  to  a  British  sub- 
ject also  residing  there,  was  held  void  because 
a  direct  trading  with  the  enemy. 

It  seems  that  it  does  not  affect  the  principle 
that  the  effect  of  the  bill  is  to  remove  funds 
from  the  hostile  territory  into  the  jurisdiction 
where  a  recovery  is  sought  upon  the  bill. 
Woods  v.  Wilder,  43  N.  Y.  164,  3  Am.  Rep. 
684. 

But  it  has  been  held  that  a  recovery  may  be 
had  upon  a  bill  where,  under  the  peculiar  cir- 
cumstances of  the  case,  it  involved  no  transfer 
of  funds  to  the  enemy's  country.  Haggard  v. 
Conkwright,  7  Bush  (Kv.J  16,  3  Am.  Rep.  297. 

In  U.  S.  v.  Barker,  1  Paine  (U.S.)  156,  a 
bill  drawn  in  the  United  States  by  a  citizen 
thereof,  against  funds  which  he  had  in  Eng- 
land, while  war  existed  between  the  two  coun- 
tries, and  indorsed  to  the  United  States  gov- 
ernment, and  prosecuted  in  its  name  and 
behalf,  was  held  not  to  be  invalid.  This  case 
seems  to  be  opposed  to  the  current  of  au- 
thority, and  it  was  suggested,  in  Woods  :\ 
Wilder,  43  N.  Y.  164,  3  Am.  Rep.  684,  that  it 
should  stand  upon  the  circumstance  that  the 
bill  was  indorsed  to,  and  the  action  prosecuted 
by,  the  government. 

An  Indorsement  by  an  alien  enemy  is  void. 
Russell  v.  Russell,  1  MacArthur  (D.  C.)  203; 
Billgerry      Branch,  19  Graft.  (Va.)  yt\. 

In  Morris  t.  Poillon,  50  Ala.  403,  it  was  held 
that  the  owner  of  a  promissory  note,  being  a 
resident  of  New  York,  might  there  lawfully 
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Excoptions — Bills  Held  Valid. — Bills  or  notes  drawn  or  negotiated  for  the  ransom 
of  a  captured  ship,1  or  by  a  prisoner  of  war  upon  a  fellow  subject  resident  in 
his  own  country,  for  the  purpose  of  obtaining  necessaries  and  subsistence  for 
the  prisoner,  even  if  made  or  indorsed  to  an  alien  enemy,2  will  be  held  valid. 
In  the  case  of  cartel  ships,  or  vessels  allowed  to  sail  to  the  enemy's  ports,  a 
bill  or  note  drawn  or  negotiated  in  the  enemy's  country  for  necessary  repairs, 
provisions,  or  supplies,  is  valid.3 

(7)  Executors  and  Administrators. — The  general  powers  of  executors  and 
administrators  to  make  and  deal  in  negotiable  paper  will  be  treated  under 
another  title  in  this  work.4  It  is  sufficient  to  state  here  that  the  executor  or 
administrator  cannot  bind  the  estate  of  his  decedent  by  making  or  indorsing  a 
note  as  executor  or  administrator.5  But  where  a  sufficient  consideration 
exists,  he  may  become  himself  personally  responsible  upon  such  an  instru- 
ment.6   Upon  the  death  of  the  holder  or  payee  of  a  bill  or  note,  the  title  to 


transfer  it  in  the  year  1862  to  another  resident 
citizen  of  New  York,  although  the  note  was 
then  in  the  hands  of  a  sequestration  receiver 
of  the  Confederate  States  in  Alabama,  where 
the  maker  lived. 

Notice  of  Dishonor. — Notice  of  dishonor  of  a 
negotiable  note,  sent  to  an  indorsee  thereof 
residing  in  the  enemy's  country,  is  a  mere 
nullity.  Harden  v.  Boyce,  59  Barb.  (N.  Y.)  426. 

Innocent  Payee. — In  Lacy  v.  Sugarman,  12 
Heisk.  (Tenn.)  354,  it  was  held  that  where  a 
bill  of  exchange  was  drawn  during  the  war  of 
the  Rebellion,  by  a  resident  within  the  Con- 
federate lines,  upon  a  person  within  the  Fed- 
eral lines,  and  accepted  by  the  drawee,  the 
payee,  having  taken  the  bill  in  due  course  of 
trade,  for  value,  upon  the  faith  of  the  accept- 
ance, and  without  any  participation  in  or 
knowledge  of  its  illegality,  might  recover 
upon  the  acceptance.  This  decision  seems  to 
be  in  accord  with  the  doctrine  stated  in  1 
Daniel's  Negotiable  Instruments,  §  219,  but  it 
appears  to  be  subversive  of  the  reason  upon 
which  the  illegality  of  such  contracts  depends, 
and  is  opposed  to  Williams  v.  Mobile  Sav. 
Bank,  2  Woods  (U.S.)  501.  In  the  latter  case 
it  was  held,  however,  that  the  payee,  being  in 
no  fault,  could  recover  from  the  drawer,  upon 
the  money  counts,  the  money  paid  for  the  bill. 

1.  Story  on  Bills  of  Exchange,  §  101  ;  Story 
on  Promissory  Notes,  §  96.  See  Cornu  v. 
Blackburne,  Doug.  641  ;  Anthon  v.  Fisher, 
Doug.  649,  note  1 ;  Ricord  -o.  Bettenham,  3 
Burr.  1734. 

2.  Story  on  Bills  of  Exchange,  §  101 ;  Story 
on  Promissory  Notes,  §  96. 

In  Antoine  v.  Morshead,  6  Taunt.  237,  a  bill 
of  exchange  was  drawn  by  one  British  subject 
in  favor  of  another,  both  being  prisoners  in 
France  during  war,  and  the  drawee  being  a 
British  subject  and  resident.  The  payee  in- 
dorsed it  to  an  alien  enemy.  It  was  held  that 
the  latter  might  recover  upon  the  bill  after  a 
return  of  peace.  See  also  Daubuz  v.  Mors- 
head, 6  Taunt.  332. 

3.  Story  on  Bills  of  Exchange,  §  102 ;  Story 
on  Promissory  Notes,  §  97.  See  Potts  v.  Bell, 
8  T.  R.  548. 

In  Suckley  v.  Furse,  15  Johns.  (N.  Y.)  338, 
where  a  bill  of  exchange  was,  during  the  War 
of  1812,  drawn  in  New  York  by  the  captain  of 
a  British  vessel,  on  a  person  in  Great  Britain, 


for  supplies  furnished  by  the  payee  to  his  ship, 
the  ship  being  authorized  by  act  of  Congress 
to  enter  and  depart  from  ports  in  the  United 
States,  and  the  indorsee  of  the  payee  remitted 
the  bill  to  Great  Britain  for  collection,  it  was 
held  that  the  remittance  was  within  the  pro- 
tection afforded  to  the  original  transaction, 
and  was  not  illegal. 

4.  See  the  title  Executors  and  Adminis- 
trators. 

5.  Estate  Not  Bound  by  Executor's  or  Adminis- 
trator's Note.  —  Dunne  v.  Deery,  40  Iowa  251 ; 
Livingston  v.  Gaussen,  21  La.  Ann.  286,  99 
Am.  Dec.  731;  Flower  v.  Swift,  8  Martin  N. 
S.  (La.)  451;  Caldwell  v.  Young,  21  Tex. 
800. 

Giving  Note  Not  Equivalent  to  Allowance  of 
Claim  by  Executor.  —  When  a  note  is  given  by 
an  executor  for  a  debt  due  from  the  estate, 
the  giving  thereof  does  not  preclude  the  ex- 
ecutor from  setting  up  any  defenses  he  may 
have  had  to  the  note  when  presented  for  pay- 
ment. Price  v .  Mclver,  25  Tex.  769,  78  Am. 
Dec.  558.  The  court  said  that  if  the  holder 
elects  to  hold  the  estate  liable,  instead  of  the 
executor  or  administrator  personally,  he  should 
bring  his  case  within  the  provision  for  the 
establishment  of  claims  against  the  estate,  and 
should  have  it  duly  allowed  by  the  court. 

Estate  Not  Discharged — Liable  on  Considera- 
tion.—  If  the  claim  for  which  a  note  is  given 
is  a  legal  claim  against  the  estate,  the  giving 
and  accepting  the  note  does  not,  without  more, 
discharge  the  estate.  The  estate  is  liable  for 
the  consideration  of  the  note  if  it  is  for  the 
payment  of  indebtedness  against  the  estate. 
Dunne  v.  Deery,  40  Iowa  251. 

Executor's  Note  Given  in  Renewal  of  Note  of 
Testator. —  The  renewal  of  a  note  of  a  testator 
by  his  executor  renders  the  executor  person- 
ally liable,  but  the  debt  due  the  creditor  is 
not  extinguished  by  the  substituted  note;  nor. 
is  the  estate  of  the  testator  in  any  way  dis- 
charged from  its  payment,  unless  the  note 
taken  in  renewal  was  intended  by  the  parties  to 
have  that  effect.  Yerger  v.  Foote,  48  Miss.  62. 

6.  Executor  or  Administrator  Bound  Person- 
ally.—  Childs  v.  Monins,  2  Brod.  &  B.  460,  6 
E.  C.  L.  228;  Livingston  v.  Gaussen,  21  La. 
Ann.  286,  99  Am.  Dec.  731 ;  Davis  v.  French, 
20  Me.  21,  37  Am.  Dec.  36;  Snead  v.  Cole- 
man, 7  Gratt.  (Va.)  300,  56  Am.  Dec.  112. 
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the  instrument  vests  in  the  executor  or  administrator  of  the  deceased,1  and  he 
may  transfer  title  to  it  by  indorsement,  as  the  decedent  might  have  done.2 

(8)  Bankrupts. — All  the  property  of  a  bankrupt,  including  commercial 
paper  belonging  to  him,  passes  to  his  assignees  in  bankruptcy.  He  cannot 
sue  in  his  own  name  thereon,  nor  transfer  title  by  indorsement  as  against 
them.3    But  if  a  bill  or  note  is  made  payable  to  a  bankrupt,  and  he  indorses  it 


Executors  are  Personally  Liable  upon  Their 
Indorsement. — King  v.  Thom,  i  T.  R.  487. 

Descriptio  Personae.  —  The  addition  of  such 
words  to  the  signature  as  "executor  of  A." 
is  but  descriptive,  and  does  not  affect  the 
maker's  liability.  Russell  v.  Cash,  2  La.  185  ; 
McGrath  v.  Barnes,  13  S.  Car.  328,  36  Am. 
Rep.  687;  Snead  v.  Coleman,  7  Gratt.  (Va.) 
300,  56  Am.  Dec.  112.  See  also  the  title 
Agency,  vol.  1,  p.  1043. 

The  Consideration  upon  which  the  liability 
of  the  executor  or  administrator  is  based  is 
the  existence  of  assets  in  his  hands  sufficient 
to  pay  the  debt  for  which  the  instrument  is 
given.  McGrath  v.  Barnes,  13  S.  Car.  328, 
36  Am.  Rep.  687 ;  Snead  v.  Coleman,  7  Gratt. 
(V;;.)  300,  56  Am.  Dec.  112.  Or  forbearance 
to  sue  on  the  part  of  the  creditor.  Childs  v. 
Mi  nins,  2  Brod.  &  B.  460,  6  E.  C.  L.  228. 

Where  there  is  no  consideration,  the  exec- 
utor or  administrator  cannot  be  held  person- 
ally liable.  Troy  Bank  v.  Topping,  9  Wend. 
(N.  Y.)  273. 

BUI  Accepted  as  Executor.  —  Where  a  bill 
drawn  on  one  as  executor  is  accepted  by  him 
in  that  capacity,  he  is  prima  facie  individual- 
ly liable  upon  the  acceptance.  But  it  may  be 
shown  by  extrinsic  evidence  that  the  purpose, 
as  understood  by  the  parties  to  the  trans- 
action, was  that  the  acceptor  intended  to  as- 
sume no  personal  liability.  Schmittler  v. 
Simon,  114  N.  Y.  176;  on  former  appeal,  101 
N.  Y.  554,  54  Am.  Rep.  737.  See  also  Tassey 
v.  Church, '4  W.  &  S.  (Pa.)  346;  and  the  title 
Agency,  vol.  1,  p.  1044,  note. 

Promise  to  Pay  out  of  Estate. — It  seems  that 
the  executor  or  administrator  may  avoid  per- 
sonal liability  by  limiting  the  promise  by 
such  words  as  "out  of  the  estate  of  A  R." 
Childs  v.  Monins,  z  Brod.  &  B.  460,  6  E.  C. 
L.  228.  Such  an  instrument,  being  payable 
out  of  a  particular  fund,  would,  of  course,  be 
oonnegotlable. 

1.  Title  to  Paper  of  Decedent  Passes  to  Repre- 
sentative.— Stone  v.  Rawlinson,  Willea  559,  3 
Wils.  1  ;  Malbon  v.  Southard,  36  Mc.  147. 

On  the  death  of  an  administrator,  the  title 
to  a  bill  indorsed  generally  to  the  administra- 
tor in  payment  of  a  debt  due  to  the  decedent 
vests  in  the  administrator  de  bonis  non. 
Catherwood  v.  Chabaud,  1  B.  &  C.  150,  8  E. 
C  L.  65. 

Where  a  Bill  Is  Indorsed  to  One  as  Executor,  lie 

mny  sue  upon  it  as  such.  Kin^  v.  Thom,  1  T. 
R,  4H7. 

Where  Bills  are  Drawn  by  One  a3  Executor,  he 

may  sue  the  acceptor  thereof  as  executor. 
Aspinall  -•.  Wake,  to  Bing.  51,  25  E.  C.  L.  25. 

2.  Stone  v.  Rawlinson,  Willcs  559,  3  Wils. 
1  ;  Malbon  v.  Southard,  36  Me.  147. 

Executor  may  Not  Sell  Notes  of  Decedent. — 
Notes  belonging  to  the  decedent  are  assets  in 


the  hands  of  the  executor,  and  the  latter  can- 
not, by  a  separate  written  instrument,  sell  and 
transfer  such  notes.  They  can  only  be  sold 
by  an  order  of  court.  Wickersham  v.  John- 
ston, 104  Cal.  407,  43  Am.  St.  Rep.  118. 

Transfer  in  Fraud  of  Estate. — Where  an  exec- 
utor disposes  of  a  note  belonging  to  the  estate 
in  fraud  of  the  estate,  and  for  his  own  private 
debt,  to  one  who  has  knowledge  of  the  charac- 
ter of  the  instrument,  the  transferee  cannot  re- 
cover upon  the  note  against  the  maker  thereof. 
Prosser  v.  Leatherman,  4  How.  (Miss.)  237, 
34  Am.  Dec.  121 ;  Scott  v.  Searles,  7  Smed.  & 
M.  (Miss.)  498,  45  Am.  Dec.  317. 

Transfer  by  Decedent  without  Indorsement — 
Indorsement  by  Representative. — Where  the 
payee  of  a  note  transfers  the  instrument  with- 
out indorsement,  a  subsequent  indorsement  by 
his  executor  or  administrator  takes  effect  by 
relation  and  is  as  effectual  as  the  payee's 
indorsement  would  have  been.  Watkins  v. 
Maule,  2  Jac.  &  W.  237;  Malbon  v.  Southard, 
36  Me.  147. 

Where  There  Are  Several  Executors,  a  note 
payable  to  the  decedent  may  be  assigned  by 
one  of  his  executors.  Wheeler  v.  Wheeler, 
9  Cow.  (N.  Y.)  34;  Sanders  v.  Blain,  6  J.  J. 
Marsh.  (Ky.)  446,  22  Am.  Dec.  86;  Mosely  v . 
Graydon,  4  Strobh.  L.  (S.  Car.)  7. 

A  promissory  note  given  to  two  joint  ad- 
ministrators, for  a  debt  due  to  the  estate  of 
the  intestate,  may  be  transferred  and  indorsed 
by  one  administrator.  Mackay  v.  St.  Mary's 
Church,  15  R.  I.  121,  2  Am.  St.  Rep.  881; 
Bogert  v.  Ilertell,  4  Hill  (N.  Y.)  492. 

Hut  it  has  been  held  that  a  note  payable  to 
several  persons  as  executors  or  administrators 
requires  the  indorsement  of  all.  Johnson 
v.  Mangum,  65  N.  Car.  146.  See  Smith  v. 
Whiting,  9  Mass.  334;  Sanders  v.  Blain,  6  J. 
J.  Marsh.  (Ky.)  446,  22  Am.  Dec.  86. 

Right  of  Action  upon  Paper  Payable  to  Repre 
sentatlve. — Where  a  bill  or  note  is  made  paya- 
ble to  A,  as  executor  or  administrator  of  B, 
A  may  elect  to  treat  it  as  a  debt  due  to  him 
in  his  fiduciary  capacity  as  executor,  or  he 
may  treat  it  as  a  debt  due  him  in  his  indi- 
vidual character.  Hemphill  v.  Hamilton,  11 
Ark.  425.  See  Bogert  v.  Ilertell,  4  Hill  (N. 
Y.)  492'. 

3.  Effect  of  Bankruptcy. — Story  on  Promis- 
sory Notes,  $  102;  1  Parsons  on  Bills  and 
Notes  153;  Kitchen  v.  Bartsch,  7  Bast  53;  In 
re  Lake,  3  Biss.  (U.  S.)  204;  Smith  v.  Chand- 
ler, 3  Gray  (Mass.)  392.  See  the  title  Insol- 
vency and  Bankruptcy. 

The  bankrupt,  with  the  assent  of  his  assign- 
ees, may  enforce  in  his  own  name  an  instru- 
ment payable  to  him.  Story  on  Promissory 
Notes,  $  102:  Kitchen  r-.  Bartsch,  7  East  53; 
Drayton  v.  Dale,  3  B.  &  C.  293,  9  B.  C. 
L.  91. 
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to  a  third  person,  the  indorsee  may  recover  against  the  maker,  unless  the 
assignees  claim  the  property.1 

(9)  Partners — (a)  Generally. — The  power  of  a  partner  to  bind  the  copartner- 
ship by  negotiable  paper  belongs  naturally  to  the  discussion  of  the  general 
powers  and  liabilities  of  partners,  and  will  receive  full  treatment  in  its  proper 
place.2  It  seems  best,  however,  to  lay  down  in  this  place  the  leading  proposi- 
tions upon  the  subject,  and  to  illustrate  them  by  a  few  leading  or  recent  cases. 

(b)  Trading  Partnerships — Authority  to  Issue  Negotiable  Paper  Implied. — Every  member 
of  a  trading  partnership  has  an  implied  authority  to  bind  his  copartners  by 
making,  drawing,  accepting,  or  indorsing  bills  or  notes  in  the  firm  name  for 
partnership  purposes.3 

Authority  Limited  by  Agreement. — This  implied  authority  of  a  partner  may,  of 
course,  as  between  the  members  of  the  firm,  and  as  to  persons  with  notice,  be 
limited  by  agreement ;  4  but  such  an  agreement  does  not  affect  the  rights  of 
one  who  takes  partnership  paper  from  one  member  of  the  firm  without  notice 
of  any  limitation  upon  his  authority.6 

Bills  and  Notes  Issued  in  Fraud  of  the  Firm. — The  presumption  is  that  a  bill  or 
note,  issued  or  negotiated  in  the  firm  name  by  one  of  the  partners,  is  a  part- 


Delivery  before  Bankruptcy,  Indorsement  After- 
wards.— If  a  person  delivers  a  bill  or  note,  and 
omits  to  indorse  it,  he  may  indorse  it  after  he 
has  become  a  bankrupt.  Anonymous,  1  Campb. 
492,  note  ;  Smith  v.  Pickering,  Peake  N.  P.  50 ; 
Lempriere  v.  Pasley,  2  T.  R.  485  ;  Ex  p.  Green- 
ing, 13  Ves.  Jr.  206;  Smoot  v.  Morehouse,  8 
Ala.  370,  42  Am.  Dec.  644;  Hersey  v.  Elliot, 
67  Me.  526.  Or,  after  his  death,  his  adminis- 
trators may  indorse.  Watkins  v.  Maule,  2 
Jac.  &  W.  237. 

The  assignees  in  bankruptcy  may  be  com- 
pelled in  equity  to  indorse  such  an  instrument, 
the  indorsement  being  without  recourse  to 
them.    Ex  p.  Mowbray,  1  Jac.  &  W.  428. 

Bills  Previously  Accepted  for  Bankrupt's  Ac- 
commodation.— Bills  drawn  in  his  own  favor  by 
a  person  who  afterwards  becomes  bankrupt, 
and  accepted  for  his  accommodation,  do  not 
vest  in  the  assignees  in  bankruptcy,  since  the 
bankrupt  has  no  beneficial  interest  in  them, 
and  the  bankrupt  may  indorse  them  and  con- 
vey a  title  to  a  third  party  against  the  ac- 
ceptor. Wallace  v.  Hardacre,  1  Campb.  45. 
See  Arden  v.  Watkins,  3  East  317. 

1.  Drayton  v.  Dale,  2  B.  &  C.  293,  9  E.  C. 
L..  91. 

When  the  bill  is  transferred  by  the  bank- 
rupt after  its  maturity,  the  indorsee  gets  only 
his  indorser's  title,  and  that  is  defeated  by  the 
bankruptcy.  Ashurst  v.  Royal  Bank  of  Aus- 
tralia, 37  Eng.  L.  &  Eq.  195. 

2.  See  the  title  Partnership.  See  also  the 
title  Limited  Partnerships. 

Joint  Stock  Companies. — As  to  the  liability  of 
joint  stock  companies  upon  bills  or  notes, 
see  the  title  Joint  Stock  Companies. 

3.  Implied  Power  of  Partner  in  Trading  Part- 
nership.— Pinkney  v.  Hall,  1  Salk.  126;  Har- 
rison v.  Jackson,  7T.  R.  206;  Swan  v.  Steele, 
7  East  210;  Dowling  v.  Exchange  Bank,  145 
U.  S.  512;  Friend  v.  Duryee,  17  Fla.  111,35 
Am.  Rep.  89;  Funk  v.  Babbitt,  55  111.  App. 
124;  Barber  v.  Van  Horn,  54  Kan.  33;  Hamil- 
ton v.  Summers,  12  B.  Mon.  (Ky.)  11,  54  Am. 
Dec.  509;  Lincoln  Nat.  Bank  v.  Schoen,  56 
Mo.  App.  160;  Real  Estate  Invest. Co.  v.  Smith, 


162  Pa.  St.  441 ;  Flemming  v.  Prescott,  3  Rich. 
L.  (S.  Car.)  307,  45  Am.  Dec.  766;  Crozier  v. 
Kirker,  4  Tex.  252,  51  Am.  Dec.  724;  Phillips 
v.  Stanzell  (Tex.  Civ.  App.  1895),  28  S.  W. 
Rep.  900;  Canadian  Bank  of  Commerce  v. 
Wilson,  36  U.  C.  Q.  B.  23. 

As  to  the  power  of  a  partner  to  issue  accom- 
modation paper,  see  the  title  Accommodation 
Paper,  vol.  1,  p.  345. 

The  Test  of  a  Trading  Firm  was  thus  stated  by 
Clifford,  J.,  in  Kimbro  v.  Bullitt,  22  How. 
(U.  S.)  258  :  "  Wherever  the  business,  accord- 
ing to  the  usual  mode  of  conducting  it,  im- 
ports in  its  nature  the  necessity  of  buying  and 
selling,  the  firm  is  then  properly  regarded  as 
a  trading  partnership,  and  is  invested  with  all 
the  powers,  and  subject  to  all  the  obligations, 
incident  to  that  relation."  See  also  Dowling 
v.  Exchange  Bank,  145  U.  S.  512;  Phillips  v. 
Stanzell  (Tex.  Civ.  App.  1895),  28  S.  W.  Rep. 
900. 

Paper  Given  by  One  Partner  to  His  Firm,  or 

vice  versa,  is  valid  after  indorsement  by  the 
payee  in  the  hands  of  the  indorsee.  See 
supra,  this  title,  Instrument  Defective  as  to 
Parties. 

Two  Firms  with  Common  Partner.  —  Where 
there  are  two  firms  having  a  common  partner, 
the  latter  may  draw  and  indorse  negotiable 
paper  for  each  of  them,  and  a  bank  discount- 
ing a  note  made  by  one  of  such  firms  payable 
to  its  own  order  and  indorsed  by  the  other 
firm  is  not  put  upon  notice  by  the  fact  that 
the  note  and  indorsement  are  all  in  the  hand- 
writing of  the  common  partner.  Miller  v. 
Consolidation  Bank,  48  Pa.  St.  514,  88  Am. 
Dec.  475. 

4.  Granby  Min.,  etc.,  Co.  v.  Laverty,  159 
Pa.  St.  287. 

5.  Limitation  on  Partner's  Authority  does  Not 
Affect  Innocent  Taker. — South  Carolina  Bank 
v.  Case,  8  B.  &  C.  427,  15  E.  C.  L.  2^6;  Win- 
ship  v.  U.  S.  Bank,  5  Pet.  (U.  S.)  529;  Rocky 
Mountain  Nat.  Bank  v.  McCaskill,  16  Colo. 
408;  Stimson  v.  Whitney,  130  Mass.  591; 
Rochester  Bank  v.  Monteath,  1  Den.  (N.  Y.) 
402,  43  Am.  Dec.  681. 
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nership  transaction.1  If,  however,  a  bill  or  note  is  so  issued  or  negotiated  by 
a  partner  for  his  own  individual  purposes,  or  otherwise  in  fraud  of  the  firm, 
without  the  consent  of  his  copartners,  a  person  who  receives  the  instrument 
with  actual  or  constructive  notice  of  the  facts  cannot  recover  against  the 
firm.2  But  one  who  takes  the  paper  in  good  faith,  without  knowledge  that  it 
is  in  fraud  of  the  firm  or  issued  without  the  consent  of  the  other  partners,  is 
entitled  to  hold  the  partnership  liable.3 

Burden  of  Proof. — The  burden  is  upon  the  firm  to  prove  that  the  holder  of 
such  paper  had  notice  that  the  instrument  was  not  given  for  partnership  pur- 
poses.4 But  even  if  the  holder  is  fixed  with  notice  of  the  purpose  for  which 
the  paper  was  given,  he  may  recover  by  showing  that  it  was  given  with  the 
actual  consent  of  the  partners.5 

Subsequent  Holder — Burden  of  Proof. — When  it  is  shown  that  the  circumstances 
are  such  that  the  person  who  receives  a  bill  or  note  from  a  partner  is  charge- 
able with  notice  that  it  was  fraudulent  with  respect  to  the  partnership,  the 
subsequent  holder  suing  the  firm  upon  the  instrument  must  prove  that  he 


1.  Paper  in  Partnership  Name  Presumed  Part- 
nership Transaction. — Rocky  Mountain  Nat. 
Bank  v.  McCaskill,  16  Colo.  40S;  Piatt  v. 
Koehler,  91  Iowa  592;  Hamilton  v.  Summers, 
12  B.  Mon.  (  Ky. )  11,  54  Am.  Dec.  509;  Carrier 
■v.  Cameron,  31  Mich.  373,  18  Am.  Rep.  192; 
Schwanck  v.  Davis,  25  Neb.  196;  Doty  z>.  Bates, 
ii  Johns.  (N.  Y.)  544;  Whitaker  v.  Brown,  16 
Wend.  (N.  Y. )  506 ;  Haldeman  v.  Middletown 
Bank,  28  Pa.  St.  440,  70  Am.  Dec.  142. 

The  presumption  is  not  affected  by  the  fact 
that  the  paper  is  made  payable  to  the  order  of 
a  member  of  the  firm.  Haldeman  v.  Middle- 
town  Bank,  28  Pa.  St.  440,  70  Am.  Dec.  142. 

2.  Persons  Taking  with  Notice  cannot  Recover. 
— Rocky  Mountain  Nat.  Bank  v.  McCaskill, 
16  Colo.  408;  Lanier  v.  McCabe,  2  Fla.  32,  48 
Am.  Dec.  173;  Carrier  v.  Cameron,  31  Mich. 
373,  18  Am.  Rep.  192;  Lincoln  Nat.  Bank  v. 
Schoen,  56  Mo.  App.  160;  Wilson  v.  Williams, 
14  Wend.  (N.  Y.)  146,  28  Am.  Dec.  518;  Bern- 
heimer  v.  Rindskopf,  116  N.  Y.  428,  15  Am. 
St.  Rep.  414  ;  Crozier  v.  Kirker,  4  Tex.  252,  51 
Am.  Dec.  724;  Royal  Canadian  Bank  v.  Wil- 
son, 24  U.  C.  C.  P.  362;  Canadian  Bank  of 
Commerce  v.  Wilson,  36  U.  C.  B.  9;  Wil- 
son v.  Brown,  6  Ont.  App.  415;  McConnell  v. 
Wilkins,  13  Ont.  App.  438. 

The  belief  that  the  proceeds  of  the  note  are 
to  be  applied  to  the  individual  use  of  a  single 
member  of  the  firm  will  not  affect  the  payee's 
ri^ht  to  recover  on  the  note  where  the  money 
was  actually  used  for  partnership  purposes. 
Hamilton  v.  Summers,  12  B.  Mon.  (Ky.)  11, 
54  Am.  Dec.  509. 

Accommodation  Paper. — As  to  the  power  of  a 
partner  to  l>ind  his  firm  by  accommodation 
paper  made  in  its  name,  see  the  title  Accom- 
modation Paper,  vol.  1,  p.  345. 

3.  Contra,  as  to  Innocent  Holder. —  Baker  v. 
Charlton,  Peake  N.  P.  80;  New- York  Fire- 
men Ins.  Co.  v.  Bennett,  5  Conn.  574,  13  Am. 
Dec.  109;  Sondheim  t.  Gilbert,  117  Ind.  71, 
:o  Am.  St.  Rep.  23;  Potter  v.  Dillon,  7  Mo. 
228,  37  Am.  Dec.  185;  Lincoln  Nat.  Bank  v. 

Selloeh,  ^)  Mo,  App,   loo;    H.'iwes  ;-.  I  >  1 1 1 1 1 . .  1 1 , 

1  Bailey  L.  (S.  Car.)  146,  19  Am.  Dec.  oTM ; 
L  wis  T'.  Walters,  16  Re v .  de  Leg .  ( L.  C . )  640  \ 
Henderson  v.  Carveth,  16  U.  C.       B.  334. 
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The  fact  that  the  proceeds  of  the  note  were 
not  applied  to  partnership  purposes  does  not 
affect  the  rights  of  a  bona  fide  holder.  Buett- 
ner  v.  Steinbrecher,  91  Iowa  588;  Real  Estate 
Invest.  Co.  v.  Smith,  162  Pa.  St.  441 ;  Phillips 
v.  Stanzell  (Tex.  Civ.  App.  1895),  28  S.  W. 
Rep.  900. 

Persons  dealing  with  a  partnership  are  re- 
quired to  look  only  to  the  character  of  the 
business  in  which  the  partners  are  engaged, 
to  ascertain  the  extent  of  authority  which 
each  has  to  bind  all.  No  inquiry  is  enjoined 
by  law  as  to  the  private  agreements  of  the 
partners,  as  the  source  of  the  authority  or 
for  its  limitation.  Bloom  v.  Helm,  53  Miss.  21. 

4.  Buettner  v.  Steinbrecher,  91  Iowa  588; 
Phillips  v.  Stanzell  (Tex.  Civ.  App.  1895),  28 
S.  W.  Rep.  900. 

Burden  of  Proof  Discussed. — This,  it  is  sub- 
mitted, is  the  universal  and  perfectly  intelli- 
gible rule,  and  consistent  with  the  general 
doctrine  that  the  presumption  is  that  partner- 
ship paper  given  by  one  partner  is  given  for  a 
partnership  transaction.  Thus,  when  the  de- 
fendant firm  shows  that  a  firm  note  or  bill 
sued  upon  was  taken  from  one  partner  for  a 
firm  debt,  its  defense  is  complete  because  the 
circumstances  of  the  transaction  fix  the  plain- 
tiff with  notice  that  the  instrument  was  given 
in  fraud  of  the  firm's  rights.  See  the  title 
Accommodation  Paper,  vol.  1,  p.  346. 

It  is  the  implication  of  notice  deducible 
from  the  transaction,  and  not  the  form  or  na- 
ture of  the  transaction  itself,  which  constitutes 
the  defense  or  shifts  the  burden  of  proof. 
This  view  also  serves  to  reconcile  such  cases 
as  Ridley  v.  Taylor,  13  East  175,  where  the 
special  facts  of  the  case  were  held  to  do  away 
with  the  notice  usually  implied  when  one 
takes  partnership  paper  from  one  partner  for 
the  latter's  individual  debt.  See  Franklatid 
V.  M'Gusty,  1  Knapp  274.  The  question  in 
all  cases  is  believed  tu  turn  upon  whether  the 
form  of  the  instrument  or  the  nature  of  the 
transaction  is  such  as  to  charge  the  holder 
with  notice  that  the  instrument  was  fraudu- 
lent as  to  the  firm. 

0.  See  the  title  Accommodation  PAPER, 
vol.  1,  p.  346. 
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received  it  for  consideration  and  without  notice.1 

(o)  Nontrading  Partnerships. — In  a  nontrading  partnership,  such  as  a  firm  of 
attorneys,  no  implied  authority  exists  in  one  partner  to  bind  the  firm  by  the 
issue  of  negotiable  paper.  In  such  a  case,  the  authority  must  be  expressly 
given  or  recognized  by  all  the  partners,  or  implied  from  their  general  business 
habits.2 

The  Burden  of  Proof  is  upon  the  holder  of  the  paper  of  a  nontrading  partnership 
to  establish  the  authority  of  one  of  the  partners  to  issue  or  transfer  the  firm 

paper.3 

(d)  Form  of  Partnership  Paper — Paper  Executed  by  One  Partner  in  the  Partnership  Name. — 

The  authority  of  a  partner  to  bind  his  copartner  is  an  authority  to  bind  both 
as  a  firm,4  and  the  signature  of  the  firm  name  by  one  of  the  partners  binds  the 
copartnership.5 

Variance  between  Name  of  Firm  and  Name  Used. — When  the  name  signed  by  the 
individual  partner  represents  a  partnership,  but  there  is  no  proof  of  the  true 
partnership  name,  or  the  name  as  signed  is  different  from  the  true  name,  the 
question  arises  whether  the  partnership  is  bound.  Where  there  is  no  proof  of 
the  name  under  which  persons  in  partnership  trade,  and  paper  is  signed  by  one 
of  the  partners  in  a  name  indicating  a  partnership,  and  containing  the  name  of 
one  or  more  of  the  partners,  the  presumption  is  that  the  instrument  is  signed 
in  the  firm  name,  and  binds  the  partnership.6 


1.  Burden  of  Proof  as  to  Subsequent  Holder. — 

Hogg  v.  Skeen,  18  C.  B.  N.  S.  426,  114  E.  C. 
L.  426,  distinguishing  Musgrave  v.  Drake,  5 
Q^B.  185,  48  E.  C.  L.  185;  National  Exch. 
Bank  v.  White,  30  Fed.  Rep.  412;  Munroe  v. 
Cooper,  5  Pick.  (Mass.)  413;  Carrier  v.  Cam- 
eron, 31  Mich.  373,  18  Am.  Rep.  192;  St.  Al- 
bans Bank  v.  Gilliland,  23  Wend.  (N.  Y.) 
311,  35  Am.  Dec.  566;  Vergennes  Bank  v.  Cam- 
eron, 7  Barb.  (N.  Y.)  143.  See  Pease  v.  Cole, 
53  Conn.  53,  55  Am.  Rep.  53  ;  CanajoharieNat. 
Bank  v.  Diefendorf,  123  N.  Y.  191  ;  and  the  title 
Accommodation  Paper,  vol.  1,  p.  369. 

Where  the  payee  takes  partnership  paper 
from  one  of  the  partners,  with  notice  that  the 
partner  from  whom  he  received  it  was  prohib- 
ited by  agreement  from  dealing  with  the 
firm's  paper,  the  indorsee  of  the  payee  cannot 
recover  without  proving  that  he  gave  value 
for  the  instrument.  Grant  v.  Hawkes,  Chit- 
ty  on  Bills  *42,  note  c.  In  this  case,  Lord 
Ellenborough  said  :  "An  indorsee  may  recover 
on  a  bill  against  partners  in  a  concern,  though 
the  drawing  or  accepting  were  contrary  to 
agreement  between  them  *  *  *;  but  then  the 
indorsee  must  show  that  he  gave  value." 

2.  Nontrading  Firms — England. — Dickinson 
■v.  Valpy,  10  B.  &  C.  128,  21  E.  C.  L.  41 ; 
Garland  v.  Jacomb,  L.  R.  8  Exch.  218,  6  Moak 
289;  Hedley  v.  Bainbridge,  3  B.  316,  43  E. 
C.  L.  752. 

Canada. — Workman  v.  McKinstry,  21  U.  C. 
Qi  B.  623. 

United  States. — Dowling  v.  Exchange 
Bank,  145  U.  S.  512. 

Connecticut. — Pease  v.  Cole,  53  Conn.  53, 
55  Am.  Rep.  53. 

Florida. — Friend  v.  Duryee,  17  Fla.  111,  35 
Am.  Rep.  89;  Lanier  v.  McCabe,  2  Fla.  32, 
48  Am.  Dec.  173. 

Georgia. — Hymes  v.  Weld,  91  Ga.  742. 

Kansas. — Lee  v.  Fort  Scott  First  Nat.  Bank, 
45  Kan.  8. 


Maryland. — Harris  v.  Baltimore,  73  Md.22. 

Missouri. — Deardorf  v.  Thacher,  78  Mo. 
128,  47  Am.  Rep.  95. 

Tennessee. — Pooley  v.  Whitmore,  10  Heisk. 
(Tenn.)  629,  27  Am.  Rep.  733. 

Texas. — Phillips  v.  Stanzell  (Tex.  Civ.  App. 
1895),  28  S.  W.  Rep.  900. 

Vermont.— Walker  v.  Walker,  66  Vt.  285. 

Washington. — Snively  v.  Matheson,  12 
Wash.  88. 

Wisconsin. — Smith  v.  Sloan,  37  Wis.  285, 19 
Am.  Rep.  757. 

For  decisions  as  to  the  various  businesses 
which  render  partnerships  nontrading,  see 
the  title  Partnership. 

3.  Pease  v.  Cole,  53  Conn.  53,  55  Am.  Rep. 
53.  And  see  the  cases  cited  in  the  last  note 
above. 

4.  Partner's  Authority  Is  to  Bind  Partners  as 
Firm.— It  is  sometimes  stated  that  a  partner 
can  bind  his  firm  in  the  firm  name  only.  Kirk 
v.  Blurton,  9  M.  &  W.  284;  Crouch  v.  Bow- 
man, 3  Humph.  (Tenn.)  209.  But  these  were 
cases  where  the  partner  undertook  to  sign  the 
firm  name,  and  the  observation  must  be  limited 
to  such  a  state  of  facts.  It  is  well  settled  that 
the  firm  may  be  bound  by  a  note  signed  by  one 
partner  in  the  individual  names  of  his  copart- 
ners. See  infra,  this  section. 

5.  Partnership  Signature.  —  Chitty  on  Bills 
57;  1  Daniel  on  Negotiable  Instruments,  § 
360 ;  Lincoln  Nat.  Bank  v.  Schoen,  56  Mo.  App. 
160. 

It  seems  that  the  partner  who  signs  the  firm 
name  may  add  his  individual  name  without 
thereby  incurring  liability  personally.  In  re 
Barnard,  32  Ch.  Div.  447. 

A  signature  in  the  form  "  A  B  for  A  B  & 
Co."  binds  the  firm,  and  not  the  signer  indi- 
vidually. Statts  v.  Howlett,  4  Den.  (N.  Y.) 
559- 

6.  Presumption  as  to  Signature  Where  Name 
Indicates  Partnership.  —  Where  A  and  B  are 
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Where  the  true  partnership  name  is  proved,  and  it  differs  from  the  name  as 
signed  by  the  partner,  the  firm  is  bound  if  it  is  shown  that  the  name  signed  is 
one  which  was  used  and  acquiesced  in  by  the  partnership.1 

Or  where  the  name  signed  is  substantially  the  firm  name,  and  this  sub- 
stantial agreement  is  a  question  of  fact.2 

Where  the  name  signed  is  substantially  different  from  the  partnership  name 
the  firm  is  not  bound.3 

Joint  and  Several  Notes  Signed  by  Partner  in  Finn  Name. — Where  a  note  joint  and 
several  in  form  is  signed  by  one  partner  in  the  firm  name,  it  is  the  joint  obliga- 
tion of  the  firm,4  and  also,  it  has  been  held,  the  several  obligation  of  the  part- 
ner who  signs  the  firm  name.6  A  joint  and  several  note  signed  by  a  firm  and 
by  an  individual  is  the  joint  and  several  note  of  the  firm  considered  as  one  per- 
son, and  the  individual  as  another.6 

Notes  Signed  by  a  Partner  in  the  Individual  Names  of  the  Copartners. — Where  one  part- 
ner signs  the  individual  names  of  all  the  members  of  a  firm  to  a  bill  or  note, 
the  firm  is  liable,7  and  it   seems  the  individual  partner  who  signs  the 


proved  to  have  been  in  partnership,  and  a  note 
is  {riven  by  A,  signed  "A  &  Co.,"  the  pre- 
sumption is  that  such  was  the  name  of  the  firm, 
and  the  burden  is  upon  the  other  parties  to 
show  what  was  the  name  of  the  firm,  if  a  dif- 
ferent name  existed.  Drake  v.  Elwyn,  I  Cai. 
(N   Y.)  184. 

Where  a  partnership  was  proved  to  exist, 
but  there  was  no  proof  of  the  style  of  the  firm, 
except  that  in  two  instances  the  name  of  "  F. 
&  R.  Cleveland"  was  used,  a  note  signed  by 
one  of  the  partners  in  the  name  "  Frederick 
and  Rufus  Cleveland  "  was  held  to  be  binding 
upon  the  firm.  McGregor  v.  Cleveland,  5 
Wend.  (N.  Y.)  477. 

1.  Name  Used  by  Partnership,  although  Not 
Firm  Name.  —  An  indorsement  by  one  partner 
in  the  name  "  H.  &  F.,"  the  real  partnership 
name  being  "  11.  Sc  Co.,"  and  there  being  no 
person  in  the  firm  named  "  F.,"  transfers  good 
title  where  the  firm  sometimes  in  their  busi- 
ness transactions  used  the  designation  "II.  Sc 
V."  Williamson  v.  Johnson,  1  B.  &  C.  146, 
8  E.  C.  L.  64. 

S.-r  MofTat  V.  McKissick,  8  Baxt.  (Tenn.) 
517,  and  infra,  this  section,  as  to  partnerships 
being  bound  by  paper  in  the  individual  name  of 
a  partner,  where  such  name  is  used  by  the  firm. 

2.  Name  Signed  Substantially  Firm  Name. — 
Faith  v.  Richmond,  11  Ad.  &  El.  339,  39  E.  C. 
L.  113.  Here  a  note  was  signed  "For  the  N. 
Coil  Co.,  W.  R.,  Manager."  The  real  name 
of  the  company  was  "The  N.  &  S.  Walls  End 
Coal  Co.,"  and  it  was  held  that  the  trial  court 
was  right  in  leaving  it  to  the  jury  to  say 
whether  the  nameswere  substantially  the  same, 
or  so  different  that  the  note  must  be  consid- 
ered as  made  on  account  of  the  partner  signing. 

3.  Substantial  Variance  In  Name. — In  Kirk 
Blurton,  9  M.  &  W.  284,  it  appeared  that  a 
firm  consisted  of  J.  B.  and  C.  II.,  the  partner- 
ship name  being  J.  B.  only,  and  that  C.  II. 
drew  a  bill  signing  the  same  "J.  li.  &  Co.," 
payable  to  "our  order,"  and  indorsed  the 
same-  in  the  name  of  "J.  B.  &  Co.,"  and  it 
was  held  that  J.  B.  was  not  bound  thereby. 
In  delivering  judgment,  Alderson,  li.,  said  : 
"  What  authority  is  there  in  a  case  like  the 
present?  An  authority  to  bind  the  firm  In 
the  name  of  the  partnership,  and  in  that  only. 


In  those  cases  where  the  question  has  been 
left  to  the  jury,  it  has  been  whether  substan- 
tially there  was  any  difference  between  the 
signature  and  the  name  of  the  partnership. 
For  instance,  if  the  signature  were  Coal  &  Co., 
and  the  true  designation  of  the  partnership 
were  Cole  &  Co.,  it  would  no  doubt  be  for  the 
jury  to  say  whether  it  was  in  substance  the 
same." 

See  Royal  Canadian  Bank  v.  Wilson,  24  U. 
C.  C.  P.  362;  Canadian  Bank  of  Commerce 
v.  Wilson,  36  U.  C.       B.  9. 

4.  Ganson  v.  Lathrop,  25  Barb.  (N.  Y.)  455. 
A  note  beginning  "  I  promise,"  signed  by 

a  partner  in  the  partnership  name,  binds  the 
partnership,  and  not  the  signer  individually. 
Doty  v.  Bates,  11  Johns.  (N.  Y.)  541.  See 
Brown  v.  Fitch,  33  N.  J.  L.  418. 

5 .  Whether  Individual  Partner  Who  Signs  Sever- 
ally Bound. — Sherman  v.  Christy,  17  Iowa  322; 
Fulton  v.  Williams,  11  Cush.  (Mass.)  108; 
Snow  v .  Howard,  35  Barb.  (N.  Y.)  55. 

In  all  these  cases  the  notes  were  in  the 
plural,  "  We  jointly  and  severally  promise  to 
pay,"  and  were  signed  in  the  firm  name  sim- 
ply. These  cases  seem  opposed  to  the  doc- 
trine of  Ex  p.  Buckley,  14  M.  &  W.  469, 
which  disproved  Hall  v.  Smith,  1  B.  &C.407, 
8  E.  C.  L.  174.  See  also  Maclae  v.  Suther- 
land, 3  El.  &  BI.  1,  77  E.  C.  L.  1. 

In  Ex  p.  Buckley,  14  M.  &  W.  469,  it  was 
held  that  a  note  beginning  "  I  promise," 
signed  "  For  A  and  B,  B,"  binds  the  firm,  and 
not  B  individually.  In  this  case,  Parke,  B., 
said:  "I  think  the  instrument  must  either 
bind  himself  or  the  firm,  not  both.  It  imports 
an  agency  for  the  firm  in  making  a  joint  con- 
tract for  them  and  himself.  Suppose  he  had 
said,  'I,  as  agent  for  the  firm,  make  this  con- 
tract,' would  not  they  all  be  jointly  liable? 
The  partner  is  only  the  agent  of  the  firm  in 
making  the  note.  Here  the  firm  are  liable, 
and  you  cannot  make  it  out  that  they  arc 
liable  jointly  and  [the  signing  partner]  sepa- 
rately." 

6.  Van  Tine  v.  Crane,  1  Wend.  (N.  Y.)  524. 
See  In  re  Holbrook,  2  Lowell  (U.  S.)  259. 

7.  Whero  One  Partner  Slirns  Namoa  of  All. — 
hidings  :\  I'ierson,  100  Intl.  41S.  See  Norton 
v.  Seymour,  3  C.  B.  792,  54  E.  C.  L.  792. 
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instrument  incurs  no  several  liability.1 

Paper  8igned  by  One  Partner  in  His  Own  Name — Where  Partner's  Name  Is  Firm  Name. — ■ 

Where  the  partnership  conducts  business  in  the  name  of  one  partner,  paper 
signed  by  such  partner  in  his  own  name  is  equivocal.  It  seems  that  prima 
facie  it  is  the  individual  obligation  of  the  signer.2  But  where  the  note  is 
proved  to  have  been  given,  or  represented  to  have  been  given,  in  a  partnership 
transaction,  the  firm  is  bound.3  The  firm  is  likewise  bound  where  one  partner 
has  been  in  the  habit  of  drawing  or  indorsing  paper  in  his  own  name  for  the 
firm,  and  such  paper  has  been  treated  by  his  copartners  as  binding  the  firm.4 

Firm  Not  in  General  Liable  on  Paper  Signed  in  Partner's  Name. — A  partnership  is  not, 
except  as  explained  above,  liable  on  paper  signed  or  indorsed  by  a  member  of 
the  firm  in  his  own  name,  even  though  the  proceeds  of  the  note  were  applied 
to  partnership  purposes.6 

Liability  on  Consideration  of  Instrument. — But  where  a  partner,  representing  him- 
self as  acting  for  his  copartners,  borrows  money  upon  a  note  signed  by  him, 
and  the  firm  receives  the  benefits  of  the  transaction,  the  partnership,  though 


A  bill  signed  by  a  partner,  "For  himself  and 
partners,"  or  in  the  names  of  all  the  copart- 
ners, binds  the  firm.  Chitty  on  Bills  57; 
Meux  v.  Humphry,  8  T.  R.  25.  But  see 
Crough  v.  Bowman,  3  Humph.  (Tenn.)  209; 
Colwell  v.  Weybosset  Nat.  Bank,  16  R.  I. 
297. 

Where  A,  B,  and  C  are  in  copartnership, 
and  a  promissory  note  beginning  "  I  promise" 
is  signed  "  For  A,  B,  and  C,  C,"  it  binds  the 
partnership.  Galway  v.  Matthew,  1  Campb. 
403;  Ex  p.  Buckley,  14  M.  &  W.  469.  See 
Ex  p.  Christie,  8  Jur.  919. 

If  a  note,  in  form  joint  and  several,  is  signed 
by  one  partner  in  the  individual  names  of  all 
the  members  of  the  firm,  it  seems  that  the 
words  attempting  to  create  a  several  liability 
will  be  taken  pro  non  scripta,  and  the  instru- 
ment will  be  valid  against  the  firm  as  a  joint 
obligation.  Maclae  v.  Sutherland,  3  El.  & 
Bl.  1,  77  E.  C.  L.  1. 

In  Crouch  -•.  Bowman,  3  Humph.  (Tenn.) 
209,  however,  where  A  and  B  were  copart- 
ners, and  B  made  a  note,  signing  the  name  of 
each  partner  thereto,  it  was  held  that  the  note 
constituted  prima  facie  an  individual  trans- 
action, but  that  both  partners  would  become 
liable  if  it  was  proved  that  the  consideration 
of  a  note  went  into  the  partnership  business. 
See  also  Colwell  v.  Weybosset  Nat.  Bank,  16 
R.  I.  298. 

1.  Ex  p.  Buckley,  14  M.  &  W.  469,  dis- 
proving Hall  v.  Smith,  1  B.  &  C.  407,  8  E.  C. 
L.  174.  In  re  Clarke,  De  Gex  153.  But  see 
Crouch  v.  Bowman,  3  Humph.  (Tenn.)  209; 
Colwell  v.  Weybosset  Nat.  Bank,  16  R.  I. 
297  ;  and  supra,  this  section,  Joint  and  Several 
Notes  Signed  in  Firm  Name. 

2.  Firm  Trading  in  Partner's  Name. — U.  S.  Bank 
v.  Binney,  5  Mason  (U.  S.)  176;  Mercantile 
Bank  v.  Cox,  38  Me.  500;  Manufacturers,  etc., 
Bank  v.  Winsriip,  5  Pick.  (Mass.)  11,  16  Am. 
Dec.  369 ;  National  Bank  v.  Ingraham,  58  Barb. 
(N.  Y.)  290;  Oliphant  v.  Mathews,  16  Barb. 
<N.  Y.)  608;  Fosdick  v.  Van  Horn,  40  Ohio 
St.  464.  See  also  Gernon  v.  Hoyt,  90  N.  Y. 
631.  Mifflin  v.  Smith,  17  S.  &  R.  (Pa.)  165, 
is  contra,  but  in  Burroughs's  Appeal,  26  Pa.  St. 
264,  the  authority  of  that  case  was  doubted  on 
the  ground  that  it  was  but  a  nisi prius  deci- 


sion, and  opposed  to  the  authority  of  the  above 
and  similar  cases. 

In  England  the  presumption  seems  to  be 
the  other  way.  In  Yorkshire  Banking  Co.  v. 
Beatson,  5  C.  P.  Div.  109,  the  question  is  ex- 
haustively discussed  by  Thesiger,  L.  J.,  who 
sums  up  his  conclusions  as  follows:  "  Upon 
this  review  of  English  authorities,  they  appear 
to  support  the  view  that  where  a  name  is  com- 
mon to  a  firm  and  to  an  individual  member  of 
such  firm,  and  the  individual  member  carries 
on  no  business  separate  from  that  of  the  firm, 
there  is  a  presumption  that  a  bill  of  exchange 
drawn,  accepted,  or  indorsed  in  the  common 
name  is  a  bill  drawn,  accepted,  or  indorsed 
for  the  partnership,  and  iir  which  the  part- 
nership is  liable,  and  that  u  lies  upon  the  de- 
fendants, in  an  action  against  the  partners 
upon  such  bill,  to  get  rid  of  J&e  prima  facie 
case  made  against  them." 

3.  Yorkshire  Banking  Co.  v.  Beatson,  4  C. 
P.  Div.  204,  5  C.  P.  Div.  109;  U.  S.  Bank  v. 
Binney,  5  Mason  (U.  S.)  176;  Manufacturers, 
etc.,  Bank  v.  Winship,  5  Pick.  (Mass.)  11,  16 
Am.  Dec.  369;  Heenan  v.  Nash,  8  Minn.  407, 
83  Am.  Dec.  790;  Rochester  Bank  v.  Mon- 
teath,  1  Den.  (N.  Y.)  402,  43  Am.  Dec.  681; 
Rumsey  v.  Briggs,  139  N.  Y.  323;  Holmes  v. 
Burton,  9  Vt.  252,  31  Am.  Dec.  621. 

Dormant  Partner. — The  principle  applies  to 
the  case  of  a  dormant  partner.  In  re  Warren, 
Davies  (U.  S.)  320;  Ontario  Bank  v.  Hennes- 
sey, 48  N.  Y.  545;  Holmes  v.  Burton,  9  Vt. 
252,  31  Am.  Dec.  621. 

4.  In  re  Warren,  Davies  (U.  S.)  320;  On- 
tario Bank  v.  Hennessey,  48  N.  Y.  545.  See 
Williams  v.  Gillies,  75  N.  Y.  203;  National 
Bank  v.  Thomas,  47  N.  Y.  15. 

Where  a  promissory  note  is  signed  by  one 
partner,  with  the  consent  of  his  copartners,  his 
consent  makes  the  note  the  firm  note,  and  the 
firm  is  liable  upon  it  and  upon  a  renewal  note 
given  in  his  own  name  by  the  partner  whose 
signature  was  attached  to  the  first  note.  Na- 
tional Exch.  Bank  v.  Wilgus,  95  Ky.  309. 

5.  Emly  v.  Lye,  15  East  7;  National  Bank 
of  Commerce  v.  Meader,  40  Minn.  325 ;  Na- 
tional Bank  v.  Thomas,  47  N.  Y.  15;  Cadwell 
v.  Shaw,  4  Montreal  L.  R.  246.  But  see 
Crozier  v.  Kirker,  4 Tex.  252,  51  Am.  Dec.  724. 
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not  liable  upon  the  instrument,  may  be  held  liable  for  money  lent,  or  money  had 
and  received.1 

Two  Firms  Having  a  Common  Name. — Where  there  are  two  distinct  firms  trading 
under  the  same  name,  and  composed  in  part  of  the  same  members,  it  becomes 
a  question  when  a  person  who  is  a  member  of  only  one  of  the  firms  can  be 
held  liable  upon  a  bill  or  note  executed  or  indorsed  in  the  common  name.  It 
seems  that  the  true  rule  in  such  a  case  is,  that  the  person  who  is  a  member  of 
only  one  of  the  firms  is  liable  only  when  the  transaction  is,  or  is  understood  to 
be,  a  transaction  of  the  firm  to  which  he  belongs;2  and  it  has  been  held  that 


1.  Firm  Liable  for  Consideration.  —  Maffet  v. 
Leuckel,  93  Pa.  St.  468;  Hoeflinger  v.  Wells, 
47  Wis.  628.  See  also  Tucker  v.  Peaslee,  36 
N.  H.  167;  Colwell  v.  Weybosset  Nat.  Bank, 
16  R.  I.  288;  Carruthers  v.  Ardagh,  20  Grant's 
Ch.  (U.  C.)  579- 

Where  a  partner,  who  is  authorized  to  raise 
money  for  his  firm,  draws  a  bill  in  his  individ- 
ual name  upon  the  firm,  which  the  plaintiff 
discounts,  the  firm  is  liable  for  money  lent, 
although  the  bill  is  unaccepted.  Denton  v. 
Rodie,  3  Campb.  493. 

Rights  of  Surety  on  Paper  Signed  by  Partner. 
—  Where  a  person  has  become  a  surety  or  in- 
dorser  upon  a  note  signed  by  one  member  of 
the  firm  upon  the  faith  of  that  member's  rep- 
resentation that  his  partner  would  join,  or 
where  a  person  becomes  surety  on  a  note 
given  by  one  partner  in  renewal  of  a  firm 
obligation,  the  surety,  having  been  compelled 
to  take  up  the  note,  may  hold  the  firm  liable, 
the  contract  of  suretyship  being  collateral  to 
the  note.    McKee  v.  Hamilton,  33  Ohio  St.  7. 

A  Note  Signed  by  One  Partner.  Indorsed  or  Ac- 
cepted by  Another,  if  for  partnership  purposes, 
may  be  treated  as  a  debt  of  the  firm,  and,  upon 
the  insolvency  of  the  firm,  one  who  discounts 
such  a  note  may  prove  against  the  firm  as  for 
a  firm  debt,  or,  at  his  option,  against  the  part- 
ners' individual  estates.  Ex  p.  Portland  First 
Nat.  Bank,  70  Me.  369;  City  Bank's  Appeal, 
54  Conn.  269;  Colwell  v.  Weybosset  Nat. 
Bank,  16  R.  I.  288. 

In  In  re  Warren,  Davies  (U.  S.)  320,  de- 
cided under  the  United  States  Bankrupt  Law 
in  force  in  1847,  it  was  held  that  bills  drawn 
by  one  partner  upon,  and  accepted  by,  his  co- 
partner, and  used  for  firm  purposes,  might, 
upon  the  bankruptcy  of  the  firm,  be  proved 
against  the  firm  estate,  but  not  against  the 
estates  of  the  individual  partners,  unless  the 
presumption  was  overcome  that  credit  was 
given  to  the  partnership. 

2  Firms  with  Same  Name  and  Common  Part- 
ners—  Hastings  Nat.  Hank  v.  1 1  ibbard,  48  Mich. 
452.  See  Standard  Hank  v.  Dunham,  14  Ont. 
Rep.  67.     See  also  the  title  PARTNERSHIP. 

In  Baker  v.  Charlton,  Peake  N.  P.  80,  Lord 
Kcnyon  held  that  he  who  was  a  member  of 
one  firm  only,  when  sued  upon  an  indorsement 
in  the  common  name  could  not  defend  upon 
the  ground  that  the  bill  was  not  drawn  by  the 
firm  to  which  he  belonged,  but  by  the  other 
firm.  This  case,  however,  was  overruled  in 
Hall  v.  West,  decided  in  the  English  Excheq- 
uer, and  afterwards  in  the  Exchequer  Cham- 
ber, in  June,  1875,  ami  reported  in  1  Lindley 
on  Partnership  *3-t4. 

In  Hall  t.  West,  three  brothers  of  the  name 


1K1 


of  Dawson  carried  on  in  partnership,  under 
the  name  of  Dawson  &  Sons,  the  business  of 
millers,  farmers,  coal  and  corn  dealers,  and 
bone  crushers.  The  defendant  was  a  dor- 
mant partner  in  the  bone-crushing  business 
only.  Dawson  &  Sons  overdrew  their  account 
with  their  bankers,  who  knew  nothing  of 
West  or  of  his  connection  with  the  bone 
business.  Having,  however,  discovered  this, 
they  sued  him  for  the  overdrawn  account.  I  [e 
was  held  not  liable,  for,  in  point  of  fact,  the 
balance  due  to  the  bankers  was  not  in  respect 
of  any  debt  contracted  by  Dawson  &  Sons  in 
connection  with  the  bone-crushing  business. 
It  was  not,  therefore,  as  between  the  partners 
themselves,  a  debt  of  the  firm  of  which  the  de- 
fendant was  a  member,  and  there  was  no  ap- 
parent, as  distinguished  from  real,  authority, 
on  which  the  bankers  could  rely  as  against 
West.  With  regard  to  certain  bills  drawn  by 
West  on,  and  accepted  by,  Dawson  &  Sons, 
the  Court  of  Exchequer,  dissenting  from  Ba- 
ker v.  Charlton,  Peake  N.  P.  80,  expressed  the 
opinion  that  West  would  not  be  liable  as  ac- 
ceptor of  the  bills,  unless  they  had  been  given 
for  the  purpose  of  the  bone  business  in  which 
he  was  a  partner. 

Sir  Nathaniel  Lindley  lays  down  the  test  of 
the  liability  of  the  partner  who  is  a  member 
of  one  firm  only,  as  follows  :  "  If  a  member  of 
only  one  of  the  two  firms  is  sued  on  the  bill,  his 
liability  will  depend,  first,  on  the  authority  of 
the  person  giving  the  bill  to  use  the  name  of  the 
firm  of  which  the  defendant  is  a  member,  and, 
secondly,  on  whether  the  name  of  that  firm 
has  in  fact  been  used."  1  Lindley  on  Part- 
nership *34i. 

This  is  in  accord  with  the  case  of  Swan  v. 
Steele,  7  East  210.  There  the  defendant  was 
sued  as  indorser  upon  a  bill  payable  to  W.  & 
P.  and  indorsed  in  the  same  name.  There 
were  two  firms  of  that  name,  one  composed  of 
W.  and  P.,  trading  in  groceries,  the  other  com- 
posed of  W.,  P.,  and  the  defendant,  and  deal- 
ing in  cotton.  The  bill  sued  on  was  payable 
to  W.  and  P.,  the  cotton  dealers,  and  was  in- 
dorsed by  either  W.  or  P.  to  the  plaintiff,  in 
payment  for  groceries  bought  by  the  grocery 
firm.  The  defendant  was  held  liable  upon  the 
indorsement,  although  he  was  not  known  to 
the  plaintiffs  to  be  a  member  of  the  firm. 

At  first  sight,  it  would  seem  doubtful 
whether  this  rase  is  reconcilable  with  the  de- 
cision in  Hall  :•.  West,  cited  above  in  this  note, 
But  in  Swan  v.  Steele,  7  Kast  210,  the  defend' 
ant  would  clearly  have  been  liable  had  the  bill 
been  indorsed  in  the  business  of  the  cotton 
firm,  because  the  instrument  had  been  received 
by,  and  was  tlx-  property  of,  that  firm,  and  he 
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the  presumption  is  that  the  transaction  is  that  of  the  firm  to  which  he  does 
not  belong.1 

Notes  Signed  by  Partners  as  Individuals. — A  joint,  or  joint  and  several,  note,  signed 
by  several  persons  who  compose  a  partnership,  is  prima  facie  the  obligation 
of  the  signers  individually,2  but  such  an  instrument,  if  given  for  partnership 
purposes,  binds  the  firm.3 

(e)  Acceptance  by  Partner. — An  acceptance,  signed  in  his  own  name  by  one 
partner,  of  a  bill  of  exchange  drawn  on  his  firm  is,  at  common  law,  binding  upon 
the  firm;4  but  under  statutes  requiring  an  acceptance  to  be  signed  by  the 
drawee,  the  same  principles  apply  as  in  the  case  of  other  partnership  signa- 
tures, and  the  acceptance  signed  by  one  partner  does  not  bind  the  firm.6  The 
partner  accepting  has  in  some  cases  been  held  personally  liable.6 

(f)  Dissolution  of  Firm. — After  the  dissolution  of  a  partnership,  the  mutual 
agency  which  exists  in  the  members  of  the  partnership  ceases,  and  one  partner, 
after  dissolution,  cannot  create  new  liabilities  binding  upon  the  firm.7    But  the 


could  not  escape  liability  to  an  innocent  in- 
dorsee, because  the  instrument  was  actually 
used  by  his  partners  in  their  own  separate 
business.  It  appears  that  the  principle  of  Hall 
v.  West  would  not  apply,  unless  the  instru- 
ment had  been  originally  received  by  the 
grocery  firm  in  their  business. 

1.  Suit  against  Partner  in  Two  Firms  of  Same 
Name — Presumption. — Fosdick  v.  Van  Horn, 
40  Ohio  St.  459.  The  court  considered  this 
an  "  analogous  application"  of  the  presump- 
tion that  a  note  signed  in  the  name  of  an  in- 
dividual is  his  personal  note,  rather  than  the 
note  of  a  partnership  trading  in  his  name. 
See  supra,  this  section  ;  and  Standard  Bank  v. 
Dunham,  14  Ont.  Rep.  67. 

2.  Note  Signed  by  Partners  as  Individuals — 
Presumption. — Freeman  v.  Campbell,  55  Cal. 
197;  Ex  f.  Weston,  12  Met.  (Mass.)  1;  Gay 
v.  Johnson,  45  N.  H.  587;  Ellinger's  Appeal, 
114  Pa.  St.  505. 

A  note  signed  by  six  individuals,  three  of 
whom  are  copartners,  is  the  joint  and  several 
note  of  all  the  signers  individually,  and  no 
suit  at  law  can  be  maintained  against  the  firm 
thereon.  In  re  Holbrook,  2  Lowell  (U.S.) 
259- 

3.  Note  Signed  by  Individual  Partners  may 
Bind  Firm.—  In  re  Thomas,  8  Biss.  (U.  S.)  139; 
De  Jarnette  v.  McQueen,  31  Ala.  230,  68  Am. 
Dec.  164;  Carson  v.  Byers,67  Iowa  606;  May- 
nard  v.  Fellows,  43  N.  H.  255;  Kendrick  v. 
Tarbell,  27  Vt.  512. 

It  makes  no  difference  that  the  instrument 
is  joint  and  several  in  form.  Filley  v.  Phelps, 
18  Conn.  294;  Trowbridge  v.  Cushman,  24 
Pick.  (Mass.)  310;  McKee  v.  Hamilton,  33 
Ohio  St.  7.  See  Richardson  v.  Huggins,  23 
N.  H.  122. 

A  note  signed  by  the  partners  in  their  indi- 
vidual names  may  be  sued  on  as  a  partnership 
obligation,  or  as  the  obligation  of  the  signers 
individually.  Maynard  v.  Fellows,  43  N.  H. 
255. 

4.  Partners'  Individual  Acceptance  of  Bill  on 
Firm. — Mason  v.  Rumsey,  1  Campb.  384; 
Dougal  v.  Cowles,  5  Day  (Conn.)  511;  Tol- 
man  v.  Hanrahan,  44  Wis.  133.  See  Jenkins 
v.  Morris,  16  M.  &  W.  877. 

In  Mason  v.  Rumsey,  1  Campb.  384,  Lord 
Ellenborough  said:  "If  the  defendants  were 


partners,  they  are  both  bound  by  it.  For  this 
purpose  it  would  have  been  enough  if  the 
word  '  accepted  '  had  been  written  on  the  bill, 
and  the  effect  cannot  be  altered  by  adding  '  T. 
Rumsey,  Sen.'  " 

Where  a  person  trades  under  a  partnership 
name,  a  bill  drawn  on  the  firm  may  be  accepted 
by  the  person  so  trading  in  his  individual 
name.    Odell  v.  Cormack,  19       B.  Div.  223. 

Where  H.  was  the  general  partner  in  a  firm 
styled  H.  &  Co.,  and  he,  in  the  firm  name,  ac- 
cepted a  bill  drawn  on  "H.,  General  Partner," 
it  was  held  that  the  acceptance  was  to  be  con- 
sidered as  the  acceptance  of  the  firm,  and  not 
as  an  individual  transaction.  Carney  v.  Hotch- 
kiss,  48  Mich.  277. 

The  firm  of  A.  &  Co.  was  composed  of  A.,  R., 
and  O.  O.  retired  from  the  firm,  and  the  busi- 
ness was  continued  by  A.  and  R.  under  the 
name  of  A.  &  R.  S.  subsequently  became  a 
partner  in  the  latter  firm,  but  his  name  was 
not  used  or  made  known  to  persons  dealing 
with  the  firm.  After  S.  became  a  partner,  R. 
accepted,  in  the  name  of  A.  &  R.,  a  bill  drawn 
on  A.  &  Co.,  and  it  was  held  that  A.,  R.,  and  S. 
were  liable  upon  the  acceptance.  Lloyd  v. 
Ashby,  2  B.  &  Ad.  23,  22  E.  C.  L.  17. 

5.  Heenan  v.  Nash,  8  Minn.  407,  83  Am. 
Dec.  790. 

6.  Personal  Liability  of  Accepting  Partner. — 

Owen  v.  Van  Uster,  10  C.  B.  318,  70  E.  C.  L. 
318;  Nicholls  v.  Diamond,  9  Exch.  154.  But 
cotnpare  Heenan  v.  Nash,  8  Minn.  407,  83  Am. 
Dec.  790. 

7.  See  the  title  Partnership. 
Power  Ceases  upon  Dissolution  of  Firm. — One 

partner  cannot,  after  the  dissolution  of  the 
firm,  give  or  accept  a  bill  or  note,  or  indorse 
a  note  of  which  the  partnership  is  holder, 
even  to  pay  a  private  debt  of  the  firm.  Spurck 
v.  Leonard,  9  111.  App.  174;  Stair  -•.  Richard- 
son, 108  Ind.  429.  But  see  Lewis  v.  Reilly, 
iQ^B.  349,  41  E.  C.  L.  572;  Davis's  Estate,  5 
Whart.  (Pa.)  530;  Brown  v.  Clark,  14  Pa.  St. 
469. 

If,  however,  after  dissolution,  the  parties 
continue  to  hold  themselves  out  as  partners, 
the  rights  of  parties  dealing  with  the  firm  are 
to  be  governed  by  the  same  rules  as  if  they 
were  dealing  with  an  actual  partnership. 
Stimson  v.  Whitney,  130  Mass.  591. 
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agency  may  be  expressly  continued,  and  one  partner,  after  dissolution,  may, 
when  authorized  to  do  so,  indorse  notes  for  the  firm.1  Or  his  indorsement, 
without  authorization,  may  be  ratified  by  his  copartners.2 

(10)  Corporations — (a)  Generally. — The  powers  of  corporations  in  regard  to 
negotiable  paper  will  be  treated  at  large  in  connection  with  the  general  powers 
of  such  bodies.3  The  elementary  principles,  however,  regulating  their  powers 
in  this  respect  are  stated  here. 

(b)  Validity  of  Corporation  Paper — American  Doctrine. — According  to  the  weight  of 
American  authority,  every  private  corporation,  unless  restrained  by  the  pro- 
visions of  its  charter,  has  the  power,  while  acting  within  the  legitimate  pur- 
poses of  its  institution,  to  make  promissory  notes,4  to  draw5  and  accept6  bills 
of  exchange,  and  to  receive  bills  and  notes,  and  transfer  them  by  indorsement.7 

Reason  of  the  American  Authorities. — The  validity  of  corporate  bills  and  notes  is 
placed  upon  the  ground  that,  wherever  the  corporation  is  acting  within  the 
legitimate  purposes  of  its  institution,  all  parol  contracts  made  by  its  authorized 
agents  are  the  express  contracts  of  the  corporation,8  and  that  the  power  to 
borrow  money  carries  with  it  incidentally  the  power  to  bind  itself  by  the  usual 
evidences  of  indebtedness,  such  as  bills  of  exchange  and  promissory  notes.9 

English  Doctrine. — The  power  of  corporations  to  issue  bills  and  notes  is  much 
less  extensive  under  the  principles  laid  down  in  the  English  decisions  than 
according  to  the  decisions  of  the  courts  in  the  United  States.  If  the  business 
of  the  corporation  is  such  that  it  cannot  be  carried  on  in  the  ordinary  way 
without  the  issue  of  bills  and  notes,  its  directors  have  power  to  draw,  accept, 


Dissolution  by  Death. — After  a  dissolution  by 
the  death  of  one  partner,  a  surviving  partner 
cannot  be  held  liable  on  a  note  given  by  a  co- 
partner, although  no  notice  of  the  dissolution 
has  been  given  to  the  other  party  to  the  note. 
Marlett  v.  Jackman,  3  Allen  (Mass.)  287. 

But  one  surviving  partner  may,  when  all  his 
copartners  assent,  indorse  notes  payable  to  the 
firm.  Johnson  v.  Berlizheimer,  84  111.  54,  25 
Am.  Rep.  427;  Murray  v.  Ayer,  16  R.  I. 
665. 

Notes  Issued  after  Dissolution,  although  dated 
before  the  dissolution, are  not  binding  upon  the 
firm,  unless  all  the  partners  assent  to  the  act. 
See  infra,  this  title,  Execution — Delivery. 

1.  Authority  Specially  Continued. — Authority 
given  to  one  of  two  partners,  after  the  dissolu- 
tion of  the  firm,  to  sell  a  negotiable  note  be- 
longing to  the  firm,  carries  with  it  authority 
to  indorse  it  in  the  firm  name  without  recourse. 
Waite  v.  Foster,  33  Me.  424;  Yale  v.  Eames, 
1  Met.  (Mass.)  486. 

2.  Ratification. — Murray  v.  Ayer,  16  R.  1. 665. 
In  this  case,  a  copartnership  composed  of  M. 
and  others  expired  by  limitation,  and  a  new 
partnership,  of  which  M.  was  a  member,  pur- 
chased its  assets,  and  were  empowered  to  settle 
its  affairs.  M.,  in  the  name  of  the  old  firm, 
indorsed  to  the  new  firm  a  note  which  had 
come  to  the  new  firm  unindorsed  from  the 
old.  The  new  firm  Included  all  the  members 
of  the  old  firm  save  one,  who  had  died.  Tin- 
new  firm,  as  indorsees,  sued  the  maker  of  the 
note,  and  it  was  held  that  the  indorsement 
conveyed  title,  the  act  of  brin^in^  suit  upon 
the  note  being  a  ratification  thereof,  ami  that 
they  were  entitled  to  recover. 

3.  See  the  titles  Corporations;  Ultra 
Virus;  and  the  titles  under  which  particular 
classes  of  corporations  are  treated,  for  exam- 
ple, Hanks  and  Banking;  Railroads. 


4.  Corporation  Notes. — Talladega  Ins.  Co.  v. 
Peacock,  67  Ala.  253;  Temple  St.  Cable  R. 
Co.  v.  Hellman,  103  Cal.  634;  Commercial 
Bank  v.  Newport  Mfg.  Co.,  1  B.  Mon.  (Ky.) 
J3i  35  Am.  Dec.  171;  Came  v.  Brigham,  39 
Me.  35;  Auerbach  v.  Le  Sueur  Mill  Co.,  28 
Minn.  291,41  Am.  Rep.  285;  Sparks  v.  Dis- 
patch Transfer  Co.,  104  Mo.  531,  24  Am.  St. 
Rep.  351 ;  llayward  v.  Graham  Book,  etc.,  Co., 
59 Mo.  App.  453  ;  Richards  7'.  Merrimack,  etc., 
R.  Co.,  44  N.  H.  127;  Lucas  v.  Pitney,  27  N. 
J.  L.  221  ;  Mott  v.  Hicks,  1  Cow.  (N.  Y.)  513, 
13  Am.  Dec.  550;  Richmond,  etc.,  R.  Co.  v. 
Snead,  19  Gratt.  (Va.)  354,  100  Am.  Dec.  670; 
Rockwell  v .  Elkhorn  Bank,  13  Wis.  653. 

6.  Bills  Drawn  by  Corporation. —  Commercial 
Bank  v.  Newport  Mfg.  Co.,  1  B.  Mon.  (Ky.) 
'3>  35  Am.  Dec.  171 ;  Olcott  v.  Tioga  R.  Co., 
27  N.  Y.  546,  84  Am.  Dec.  298;  Lucas  v.  Pit- 
ney, 27  N.  J.  L.  221. 

6.  Corporation  Acceptances. — Credit  Co.  v. 
Howe  Mach.  Co.,  54  Conn.  357,  1  Am.  St. 
Rep.  123;  Hascall  v.  Life  Assoc.  of  America, 
5  Hun  (N.  Y.)  151,  affirmed  66  N.  Y.  616; 
Munn  v.  Commission  Co.,  15  Johns.  (  N.  Y.) 
44,  8  Am.  Dec.  219. 

7.  Corporation  Indorsements. — Mclntire  v. 
Preston,  10  111.  48,  48  Am.  Dec.  321  ;  Good- 
rich v.  Reynolds,  31  III.  490,  83  Am.  Dec. 
240;  Buckley  v.  Brig^s,  30  Mo.  452, 

8.  Mott  v.  Hicks,  1  Cow.  (N.  Y.)  513.  '3 
Am.  Dec.  550. 

9  Incident  of  Power  to  Borrow — Talladega 
Ins.  Co.  7* .  Peacock,  67  A  la.  253  ;  Commercial 
Bank  7'.  Newport  Mfg.  Co.,  I  B.  Mon.  (Ky.) 

13,  35  Am.  Dec.  171;  Hayward  v.  Graham 
Book,  etc.,  Co.,  50  Mo.  App.  453;  Auerbach  7'. 
Le  Sueur  Mill  Co.,  28  Minn.  291,  41  Am. 
Rep.  285;  Lucas  7'.  Pitney,  27  N.  J.  L.  221; 
Olcott  V.  Tioga  R.  Co.,  27  N.  Y.  546,  84  Am. 
Dec.  298. 
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and  indorse  them  in  the  name  and  on  behalf  of  the  company.1  But  prima  facie 
corporations  have  no  such  power,2  and  its  existence  can  be  determined  only  by 
a  construction  of  the  memorandum  and  articles  of  association,  and  is  not 
coextensive  with  the  power  to  engage  in  business,  or  to  borrow  money.3 

Indorsement  by  Corporation. — It  has  been  held  that  where  a  bill  or  note  is  payable 
to  a  corporation,  the  corporation  indorsement  transfers  good  title  as  against 
the  maker  or  drawer,  although  the  corporation  may  not  itself  be  liable  as 
indorser.4 

(c)  Paper  Issued  Ultra  Vires. — The  power  of  a  corporation  to  issue  negotiable 
paper  being  limited  to  purposes  within  the  scope  of  its  creation,  a  question 
arises  as  to  the  validity  of  such  paper  issued  by  the  corporation  in  excess  of  its 
authority,  or  totally  without  authority. 

Total  Want  of  Authority. — If  the  corporation  is  absolutely  without  power  to 
issue  or  indorse  negotiable  paper,  it  cannot  of  course  be  held  bound  upon  its 
signature  thereto.5 

When  Power  Exists,  but  Issue  Is  for  Unauthorized  Purpose. — Where  the  corporation 

has  power  to  issue  negotiable  paper,  and  the  purpose  for  which  such  paper  was 
issued  is  not  absolutely  prohibited  by  statute,  a  bona  fide  holder  thereof  will 
be  protected,  although  it  appears  that  the  instrument  was  unauthorized  for 
the  particular  purpose  for  which  it  was  issued.6    Where,  however,  one  receives 


1.  English  Doctrine.  —  i  Lindley  on  Partner- 
ship (Ewell's  edition)  267;  Green's  Brice  on 
Ultra  Vires  255.  In  re  General  Estates  Co., 
L.  R.  3  Ch.  758.  See  Peruvian  Railways  Co. 
v.  Thames,  etc.,  Marine  Ins.  Co.,  L.  R.  2  Ch. 
617;  Eng.  Bills  of  Exch.  Act  1882,  §  22  (1). 

2.  1  Lindley  on  Partnership  (Ewell's  edi- 
tion) 267. 

In  Bateman  v.  Mid-Wales  R.  Co.,  L.  R.  1 
C.  P.  499,  Byles,  J.,  said:  "Only  three  in- 
stances can  be  cited  of  the  acceptance  of 
negotiable  instruments  by  corporations.  The 
first  is  that  of  the  Bank  of  England,  *  *  *  the 
second  is  that  of  the  East  India  Company,  *  *  * 
the  third  is  that  of  Stark  v.  Highgate  Arch- 
way Co.,  5  Taunt.  792,  where  the  company  had 
express  authority  to  give  bills  ;  excepting  these, 
there  is  no  authority  to  show  that  a  common- 
law  corporation  can  draw,  accept,  or  indorse 
bills  of  exchange,  and  it  seems  to  me  that  there 
would  be  more  difficulty  in  the  case  of  a 
corporation  created  by  statute." 

To  the  third  instance  noted  by  the  learned 
judge,  may  be  added  In  re  Land  Credit  Co., 
L.  R.  4  Ch.  460;  Peruvian  Railways  Co.  v. 
Thames,  etc.,  Marine  Ins.  Co.,  L.  R.  2  Ch.  617. 

3.  Power  to  Issue  Negotiable  Paper  Not  Coex- 
tensive with  Power  to  Trade. — "  The  mere  fact 
that  a  corporation  trades  or  otherwise  engages 
in  business,  even  in  the  most  pronounced  form 
of  '  trade,'  is  not  sufficient  to  enable  it  to 
issue  negotiable  instruments.  Consequently, 
such  a  power  has  been  denied  to  waterworks 
companies  (Broughton  v.  Manchester,  etc., 
Water-works  Co.,  3  B.  &  Aid.  1,  5  E.  C.  L.  215; 
East  London  Water  Works  Co.  v.  Bailey,  4 
Bing.  283,  13  E.  C.  L.  435) ;  to  mining  com- 
panies (Dickinson  v.  Valpy,  10  B.  &  C.  128, 
21  E.  C.  L.  41.  Compare  Burmester  v.  Norris, 
6  Exch.  796.  See  Barrett's  Case,  4  De  G.  J.  & 
S.  758) ;  to  railway  companies  (Bateman  v. 
Mid- Wales  R.  Co.,  L.  R.  1  C.  P.  499);  tocem- 
etery  companies  (Steele  v.  Harmer,  14  M.  & 
W.  831,  4  Exch.  1) ;  to  gas  companies  (Bramah 
v.  Roberts,  3  Bing.  N.  Cas.  963) ;  to  a  salt  and 


alkali  company  (Bult  v.  Morrell,  12  Ad.  &  El. 
745,  40  E.  C.  L.  180) ;  to  a  salvage  company 
(Thompson  v.  Universal  Salvage  Co.,  1  Exch. 
694) ;  to  a  washing  company  (Neale  v.  Turton, 
4  Bing.  149,  13  E.  C.  L.  382)  ;  to  a  highway  com- 
pany (per  Kelly,  C.  B.,  Mill  v.  Hawker,  L.  R. 
9  Exch.  322)."  Green's  Brice  on  Ultra  Vires 
255- 

Nor  with  Power  to  Incur  Debts. — In  Bateman 
v.  Mid-Wales  R.  Co.,  L.  R.  1  C.  P.  499,  it  was 
held  that  a  railway  company,  as  such,  has  no 
power  to  draw,  accept,  or  indorse  bills,  al- 
though it  may  incur  debts  in  the  construction 
of  the  line,  and  otherwise. 

Acts  Granting  Bank  of  England  Special  Privi- 
leges.— In  certain  instances,  it  seems  that  the 
authority  of  banking  corporations  is  limited 
by  the  statutes  relating  to  the  privileges  of  the 
Bank  of  England,  which  is  the  only  banking 
corporation  allowed  to  issue  notes  payable  to 
bearer  on  demand  within  a  certain  radius 
of  London.  See  1  Lindley  on  Partnership 
(Ewell's  edition)  *267,  *i8s  ;  Wood's  Byles  on 
Bills  72. 

4.  Smith  v.  Johnson,  3  H.  &  N.  222.  It  is 
enacted  in  English  Bills  of  Exchange  Act 
1882,  §  22  (2)  that  "where  a  bill  is  drawn 
or  indorsed  by  an  infant,  minor,  or  corpora- 
tion having  no  capacity  or  power  to  incur 
liability  on  a  bill,  the  drawing  or  indorsing 
entitles  the  holder  to  receive  payment  of  the 
bill,  or  to  enforce  it  against  any  other  party 
thereto." 

6.  Pearce  v.  Madison,  etc.,  R.  Co.,  21  How. 
(U.  S.)  441. 

"  There  is  a  distinction  between  the  defenses 
arising  from  the  want  of  power  to  issue  nego- 
tiable instruments  and  those  arising  from  ir- 
regularities in  the  exercise  of  the  power.  In 
the  former  case,  the  defense  is  good  against 
all  persons."  Green's  Brice  on  Ultra  Vires 
272,  note. 

6.  Bona  Fide  Holder's  Rights  as  to  Paper  Ultra 
Vires. — American  Exch.  Nat.  Bank  v.  Oregon 
Pottery  Co.,  55  Fed.  Rep.  265 ;  Talladega  Ins. 
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such  paper  with  knowledge  of  the  fact  that  its  issue  is  ultra  vires,  he  cannot 
recover  unless  the  corporation  is  estopped  to  set  up  the  defense  of  its  want  of 
authority.1 

(d)  Authority  of  Officers  and  Agent*. — A  corporation  can  act  only  through  its 
officers  and  agents.  The  authority  of  such  persons  to  bind  the  corporation 
will  be  discussed  in  detail  under  another  title.2  Here  it  is  sufficient  to  observe 
that  the  result  of  the  authorities  is  that  a  person  dealing  with  a  corporation  is 
bound  to  know  whether  or  not  an  officer  or  agent,  who  represents  it  and  acts  in 
its  name,  is  authorized  directly  or  by  implication  to  do  so.3  If  he  is,  and  the 
act  is  within  the  apparent  scope  of  his  authority,  the  person  dealing  with  him 
is  not  bound  to  inquire  as  to  extrinsic  facts  making  it  improper  for  him  to  act 
in  the  particular  case.4 

(e)  Form  of  Corporation  Paper. — Instruments  executed  by  the  officers  and  agents 
of  corporations  are  to  be  interpreted  by  the  doctrines  of  the  law  of  agency  ; 
and  whether  the  corporation  or  its  officers  personally  are  bound,  and  under 
what  circumstances  and  to  what  extent  parol  evidence  is  admissible  to  explain 
the  intention  of  the  parties,  and  to  remove  doubts  arising  from  the  form  of  the 
paper,  are  determined  upon  the  same  principles  as  where  the  contract  is  made 
by  the  agent  of  an  individual.5 

(il)  Municipal  Corporations. — Municipal  corporations  stand,  with  regard  to 
their  power  to  issue  negotiable  paper,  upon  a  footing  entirely  different  from 
private  corporations.  Municipal  or  public  corporations  have  no  power  or  author- 
ity to  make  and  utter  commercial  paper  of  any  kind,  unless  such  power  is 
expressly  conferred  upon  them  by  law,  or  clearly  implied  from  some  other 
power  expressly  given,  which  cannot  be  fairly  exercised  without  it.6 


Co.  v.  Peacock,  67  Ala.  253;  Credit  Co.  v. 
Howe  Mach.  Co.,  54  Conn.  357,  1  Am.  St. 
Rep.  123  ;  Genesee  County  Sav.  Bank  v.  Mich- 
igan Barge  Co.,  52  Mich.  43H,  6  Am.  &  Eng. 
Corp.  Cas.  253;  Auerbach  v.  Le  Sueur  Mill 
Co.,  28  Minn.  291,  41  Am.  Rep.  285  ;  Farmers, 
etc.,  Bank  v.  Butchers,  etc.,  Bank,  16  N.  Y. 
125,  69  Am.  Dec.  678;  Ridgway  v.  Farmers' 
Bank,  12  S.  &  R.  (Pa.)  256,  14  Am.  Dec.  681. 

In  Genesee  County  Sav.  Bank  v.  Michigan 
Barge  Co.,  52  Mich.  438,  6  Am.  &  Eng.  Corp. 
Cas.  253,  Sherwood,  J.,  said  that  the  rule  in 
this  class  of  cases  is,  "that  where  a  corpora- 
tion has,  under  any  circumstances,  power  to 
issue  negotiable  paper,  the  bona  fide  holder 
has  the  right  to  presume  that  it  was  issued 
under  the  circumstances  which  gave  the  req- 
uisite authority;  and  the  negotiable  paper 
of  a  corporation  which  appears  on  its  face  to 
have  been  duly  issued  by  such  corporation, 
and  in  conformity  with  the  provisions  of  its 
charter,  is  valid  in  the  hands  of  a  bona  fide 

bolder." 

'I  his  rule  is  illustrated  in  the  case  of  accom- 
modation paper  issued  by  a  corporation.  See 
the  title  Accommodation  Paper,vo1.  i,p.  348. 

1.  One  Who  Knows  that  Paper  Is  Ultra  Vlrea. — 
Wilson  v.  Metropolitan  El.  R.  Co.,  120  N.  Y. 
145,  17  Am.  St.  Rep.  625;  Bradley  v.  Ballard, 
55  111.  413,  8  Am.  Rep.  656.  See  the  title  Ac- 
c  ommoka  rros  PAPER,  vol.  1,  p.  348;  and  Un- 
title Ultra  Virf.s. 

2.  See  the  title  Officers  and  Aoknts  of 
Privatk  Corporations. 

3  Porsonft  must  Know  Otllcor's  General  Author 
lty. — Credit  Co.  v.  Howe  Mach.  Co.,  54  Conn. 
357,  1  Am.  St.  Rep.  123. 

Power  Conferrod  by  Parol. — The  Corporation 


may  confer  authority  by  parol  upon  an  officer 
to  issue  negotiable  paper.  Odd  Fellows  v. 
Sturgis  First  Nat.  Bank,  42  Mich.  461. 

The  Powers  of  the  Agent  of  the  Corporation  are 

such  as  he  is  allowed  by  the  directors  or  man- 
agers to  exercise  within  the  limits  of  the  char- 
ter, and  the  silent  acquiescence  of  the  directors 
or  managers,  or  their  ratification  of  the 
agent's  acts,  may  be  as  effectual  to  clothe  the 
agent  with  power  as  an  express  authorization. 
Olcott  v.  Tioga  R.  Co.,  27  N.  Y.  546,  84  Am. 
Dec.  298.  See  Talladega  Ins.  Co.  v.  Peacock, 
67  Ala.  253. 

The  nature  of  the  transaction,  as  that  a  cor- 
porate officer  gives  the  paper  of  the  corpora- 
tion for  his  own  individual  debt,  may  render 
the  person  taking  it  chargeable  with  notice  of 
his  want  of  authority,  and  prevent  a  recovery, 
unless  the  officer  was  actually  authorized. 
Wilson  7'.  Metropolitan  El.  R.  Co.,  120  N.  Y. 
145,  17  Am.  St.  Rep.  625. 

4.  American  Exch.  Nat.  Bank  v.  Oregon 
Pottery  Co.,  55  Fed.  Rep.  265;  Credit  Co.  v. 
Howe  Mach.  Co.,  54  Conn.  357,  1  Am.  St. 
Rep.  133.  See  supra,  this  section,  Paper  Is- 
sued Ultra  Vires. 

6.  See  the  title  Agency,  vol.  1,  pp.  1042- 
1052;  also  the  title  Officers  and  Agents 
of  Private  Corporations. 

6.  Power  of  Municipal  Corporations.  —  Clai- 
borne Count  v  t.  Brooks,  III  U.S.  400;  Police 
Jury  v.  Britton,  15  Wall,  (U.  S.)  C66;  Merrill 
7' .  Monticcllo,  13H  U.  S.  073;  llrcnham  v.  Ger- 
man American  Hank,  144  U.  S.  173 ;  Wetumpka 
7*.  Wetumpka  Wharf  Co.,  63  Ala.  Cut;  New- 
gass  7'.  New  Orleans, 4a  La,  Ann.  163,  21  Am. 
St.  Rep.  368;  Knapp  r.  Hoboken,  30  N.  J.  L. 
394- 
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3.  The  Consideration — a.  Necessity  of  Consideration. — It  is  a  well- 
established  doctrine  that  between  the  immediate  parties  to  a  bill  of  exchange 
or  a  promissory  note,  a  valuable  consideration  is  necessary,  as  in  the  case  of 
other  contracts.1 

Consideration  for  Signing  or  Indorsing — After  Negotiation. — -One  who  signs  or  indorses 
a  note  after  it  has  been  negotiated  does  not  thereby  incur  any  liability  unless 
there  is  some  new  consideration.2 

Before  Negotiation. — But  the  original  consideration  existing  between  the  maker 
and  the  payee  of  the  note  is  sufficient  to  support  the  contract  of  suretyship  or 
guaranty  also  if  the  note  be  signed  or  indorsed  before  its  negotiation.3 

b.  Presumption  of  Consideration. — Although  bills  of  exchange  and 
promissory  notes  require,  as  between  the  immediate  parties,  a  consideration  to 
give  them  validity,  yet  they  differ  from  other  simple  contracts  in  that  a  bill  or 
note  is  presumed  to  stand  upon  a  valid  and  valuable  consideration,  and  prima 
facie  imports  it.4 

Negotiable  Bills  and  Notes. — Thus,  the  rule  is  firmly  established  that  bills  of 
exchange  and  promissory  notes,  when  negotiable,  prima  facie  import  a  con- 
sideration, and  this  presumption  has  place,  even  as  between  the  immediate 
parties,  until  the  contrary  is  shown.6 


Such  a  power  is  not  to  be  inferred  from  an 
implied  power  to  borrow  money.  Merrill  v. 
Monticello,  138  U.  S.  673. 

Nor,  as  has  been  decided  by  the  Supreme 
Court  of  the  United  States,  from  an  express 
power  to  borrow.  Brenham  v.  German  Amer- 
ican Bank,  144  U.  S.  173. 

Municipal  Warrants. — Vouchers  for  money 
due,  certificates  of  indebtedness  for  services 
rendered,  or  for  property  furnished  for  the 
use  of  the  municipality,  orders  or  drafts  drawn 
by  one  city  officer  upon  another,  or  any  other 
device  of  this  kind  for  liquidating  the  amounts 
legitimately  due  to  public  creditors,  are  neces- 
sary instruments  for  carrying  on  the  machinery 
of  municipal  administration,  and  for  antici- 
pating the  collection  of  taxes.  But  such  doc- 
uments, although  in  form  negotiable,  are 
negotiable  in  character  only  so  far  as  to  enable 
the  holder  to  sue  in  his  own  name,  and  not  so 
as  to  be,  even  in  the  hands  of  bona  fide  hold- 
ers, absolute  obligations  to  pay,  without  re- 
spect to  irregularity  or  fraud  in  their  issue,  or 
other  defenses  which  might  be  asserted  against 
prior  parties.  Wall  v.  Monroe  County,  103 
U.  S.  78;  Knapp  v.  Hoboken,  39  N.  J.  L.  394; 
1  Dillon  on  Municipal  Corporations,  §  406. 

For  a  full  treatment  of  the  subject  of  munic- 
ipal securities,  including  municipal  warrants 
and  bonds,  see  the  title  Municipal  Secu- 
rities; also  the  title  Municipal  Corpora- 
tions ;  Counties  ;  States  ;  Towns  and 
Townships;  United  States  ;  Public  Offi- 
cers. 

1.  A  Consideration  for  a  Bill  or  Note  Neces- 
sary.— Josselyn  v.  Lacier,  10  Mod.  294;  Hill 
v.  Wilson,  L.  R.  8  Ch.  901;  Barnum  v.  Bar- 
num,  9  Conn.  242;  Hill  v.  Buckminster,  5 
Pick.  (Mass.)  391;  Thacher  v.  Dinsmore,  5 
Mass.  299;  Parish  v.  Stone,  14  Pick.  (Mass.) 
198,  25  Am.  Dec.  378;  Boutell  v.  Cowdin,  9 
Mass.  254;  Williams  v.  Williams,  67  Mo.  666; 
Pearson  v.  Pearson,  7  Johns.  (N.  Y.)  26; 
Schoonmaker  v.  Roosa,  17  Johns.  (N.  Y.)  301 ; 
Voorhees  v.  Combs,  33  N.  J.  L.  498;  Starr  v. 
Starr,  9  Ohio  St.  74;  Clement  v.  Reppard,  15 


Pa.  St.  in  ;  Averett  v.  Booker,  15  Graft.  ( Va.) 
169,  76  Am.  Dec.  203;  Chittenden  v.  Hurl- 
burt,  2  Aik.  (Vt.)  133.  See  Rann  v.  Hughes, 
7  T.  R.  346,  note  a.  See  the  title  Consider- 
ation. 

Doctrine  Questioned. — Although  the  state- 
ment of  the  text  is  now  established  beyond 
doubt,  it  has  been  called  in  question  in  some 
of  the  earlier  cases.  Pillans  v.  Van  Mierop, 
3  Burr.  1663;  Bowers  v.  Hurd,  10  Mass.  427, 
overruled  in  Hill  v.  Buckminster,  5  Pick. 
(Mass.)  391 ;  Livingston  v.  Hastie,  2  Cai.  (N. 
Y.)  246. 

2.  Effect  of  Signing  or  Indorsing  after  Negotia- 
tion.— Good  v.  Martin,  95  U.  S.  90;  Harwood 
v.  Kiersted,  20  111.  367  ;  Trentman  v.  Fletcher, 
100  Ind.  105  ;  Briggs  v.  Downing,  48  Iowa  550; 
Tenney  v.  Prince,  4  Pick.  (Mass.)  385,  16  Am. 
Dec.  347,  7  Pick.  (Mass.)  243;  Neelson  v.  San- 
borne,  2  N.  H.  413,  9  Am.  Dec.  108;  Clark  v. 
Small,  6  Yerg.  (Tenn.)  418;  Ryan  v.  McKer- 
ral,  15  Ont.  Rep.  460.  See  the  title  Accom- 
modation Paper,  vol.  1,  p.  337. 

3.  Effect  of  Signing  or  Indorsing  before  Nego- 
tiation.— Good  v.  Martin,  95  U.  S.  90;  Klein 
v.  Currier,  14  111.  237;  Leonard  v.  Vreden- 
burgh,  8  Johns.  (N.  Y.)  29,  5  Am.  Dec. 
3I7- 

4.  Story  on  Bills,  §  16. 

5.  Negotiable  Notes  Import  a  Consideration — 

England. — Ridout  v.  Bristow,  1  Cromp.  &  J. 
231 ;  Philliskirk  v.  Pluckwell,  2  M.  &  S.  395; 
White  v.  Ledwick,  4  Doug.  247,  26  E.  C.  L. 
335 ;  Coombs  v.  Ingram,  4  D.  &  R.  211,  16  E. 
C.  L.  194;  Clayton  v.  Gosling,  5  B.  &  C.  360, 
11  E.  C.  L.  252";  Holliday  v.  Atkinson,  5  B.  & 
C.  501,  11  E.  C.  L.  286;  Foster  v.  Dawber,  6 
Exch.  853;  Hatch  v.  Trayes,  11  Ad.  &  El.  702, 
39  E.  C.  L.  207;  LaTouche  v.  LaTouche,  34 
L.  J.  Exch.  85. 

Canada. — Ryan  v.  McKerral,  15  Ont.  Rep. 
460. 

United  States. —  Lipsmeier  v.  Vehslage,  29 
Fed.  Rep.  175. 

Connecticut. — Bristol  v.  Warner,  19  Conn.  7. 
Indiana. — Lee  v.  Pile,  37  Ind.  107. 
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Nonnegotiable  Bills. — And  it  seems  to  be  equally  true  that  as  to  a  nonnegotiable 
bill  of  exchange,  there  is  the  same  prima  facie  presumption  of  consideration.1 

Nonnegotiable  Notes. — The  decisions  do  not  agree  as  to  whether  nonnegotiable 
notes  import  a  consideration  or  not.  The  solution  of  the  question  depends,  it 
would  seem,  upon  the  statute  as  to  these  instruments  in  the  jurisdiction  in 
which  the  question  arises; 2  and  also,  perhaps,  upon  the  view  held,  in  that 
jurisdiction,  of  their  status  at  common  law.3 


Massachusetts.  —  Whitney  v.  Clary,  145 
Mass.  159. 

Minnesota. — Adams  v.  Adams,  25  Minn.  72. 

New  Hampshire. — Adams  v.  Hackett,  27  N. 
H.  289,  59  Am.  Dec.  376;  Chesley  v.  Chesley, 
37  N.  H.  242. 

New  York. — Oakley  v.  Boorman,  21  Wend. 
(N.  Y.)  588;  Howell  v.  Wright,  41  Hun  (N. 
Y.)  167. 

Oregon. — Wilson  v.  Wilson,  26  Oregon  315. 
Vermont. — Arnold  v.  Sprague,  34  Vt.  402. 
West  Virginia. — Williamson  v.  Cline,  40 
W.  Va.  194. 

Acceptance  of  a  Bill  Implies  a  Consideration. — 
Veret'.  Lewis,  3  T.  R.  182;  Southall  v.  Rigg, 
11  C.  B.  481,  73  E.  C.  L.  481;  Anderson  v. 
Anderson,  4  Dana  (Ky.)  352;  Ontario  Bank 
v.  Worthington,  12  Wend.  (X.  Y.)  593;  Me- 
chanics' Bankt\  Livingston,  33  Barb.  (N.  Y.) 
458;  Chittenden  v.  Hurlburt,  2  Aik.  (Vt.)  133. 

Presumption  of  Funds  of  the  Drawer  In  Hands 
of  the  Acceptor. — Hortsman  v.  Henshaw,  11 
How.  (U.  S.)  177;  Kendall  v.  Galvin,  15  Me. 
131,  32  Am.  Dec.  141 ;  Trego  v.  Lowrey,  8  Neb. 
238;  Griffith  v.  Reed,  21  Wend.  (N.'Y.)  502, 
34  Am.  Dec.  267;  Hidden  v.  Waldo,  55  N.  Y. 
294;  Heuertematte  v.  Morris,  101  N.  Y.  63,  54 
Am.  Rep.  657. 

In  Fisher  v.  Beckwith,  19  Vt.  31,  46  Am. 
Dec.  174,  the  court  said  :  "  It  is  the  common 
presumption  that  a  bill  of  exchange  in  the 
usual  form  is  drawn  on  account  of  some  in- 
debtedness from  the  drawee  to  the  drawer." 

As  to  the  Effect  of  the  Words  "  Value  Received" 
in  a  bill  or  note,  see  supra,  this  title,  Orderly 
Parts  and  Special  Clauses  in  Bills  and  Notes 
—  Expression  of  Consideration. 

Note — Consideration  Presumed  to  Pass  from 
Payee  to  Maker. — In  Hayward  v.  Grant,  13 
Minn.  165,  97  Am.  Dec.  228,  the  court  said: 
"  The  note  being  negotiable,  the  law  presumes 
a  consideration  for  it,  and,  in  the  absence  of 
anything  to  the  contrary,  that  it  passed  from 
the  payee  to  the  maker." 

Joint  Notes. — A  joint  note  imports  a  consid- 
eration as  against  all  the  makers,  and,  in  order 
to  prove  the  note  to  be  without  consideration, 
it  must  be  shown  that  no  consideration  moved 
to  either  of  the  makers.  Nephi  First  Nat. 
Bank  v.  Foote,  12  Utah  157. 

The  presumption  of  consideration  extends 
to  one  signing  a  note  as  surety  merely.  Nich- 
ols v.  Dedrick,  61  Minn.  513. 

Presumption  as  Affecting  Third  Parties. — The 
presumption  of  the  receipt  of  value  is  not  oper- 
ative between  the  original  parties  only,  but 
wherever  the  bill  or  note  can  be  used  as  evi- 
dence, either  against  the  parties  or  against 
third  persons,  the  same  legal  presumption 
arises.  Mandeville  v.  Welch,  5  Wheat.  (U.S.) 
277. 


1.  A  Bill  either  Negotiable  or  Nonnegotiable 
Imports  a  Consideration. — Josselyn  v.  Lacier, 
10  Mod.  294;  Louisville,  etc.,  R.  Co.  v.  Cald- 
well, 98  Ind.  245;  Coursin  v.  Ledlie,  31  Pa. 
St.  506;  Averett  v.  Booker,  15  Gratt.  (Va.)  163, 
76  Am.  Dec.  203. 

2.  Nonnegotiable  Notes  Held  to  Import  Consid- 
eration.— Promissory  notes  within  the  statute 
of  3  and  4  Anne,  or  within  similar  local  statutes, 
have  been  held  to  import  a  consideration 
whether  negotiable  in  form  or  not.  Cowan  v. 
Hallack,  9  Colo.  576;  Mitchell  v.  Rome  R. 
Co.,  17  Ga.  574;  Stacker  v.  Hewitt,  2  111.  207; 
Caples  v.  Branham,  20  Mo.  244,  64  Am.  Dec. 
183;  Glasscock  v.  Glasscock,  66  Mo.  627; 
Carnwright  v.  Gray,  127  N.  Y.  98,  24  Am.  St. 
Rep.  424;  Goshen,  etc.,  Turnpike  Road  v. 
Hurtin,  9  Johns.  (N.  Y.)  217,  6  Am.  Dec.  273 ; 
Kimball  v.  Huntington,  10  Wend.  (N.  Y.) 
675,  25  Am.  Dec.  590;  Paine  v.  Noelke,  54 
How.  Pr.  (N.  Y.  Super.  Ct.)  333;  Hegeman  v. 
Moon,  131  N.  Y.  462  ;  Arnold  v.  Sprague,  34 
Vt.  402.  See  also  Smith  v.  Kendall,  6  T.  R. 
123;  Tibbetts  v.  Thatcher,  14  Ind.  86;  Louis- 
ville, etc.,  R.  Co.  v.  Caldwell,  98  Ind.  248;  and 
supra,  Orderly  Parts  and  Special  Clauses  in 
Bills  and  Notes  —  Words  of  Negotiability. 

In  Durland  v.  Pitcairn,  51  Ind.  426,  it  was 
held  that  in  Indiana  a  written  promise  to  pay 
money,  whether  it  be  a  promissory  note  nego- 
tiable by  the  law  merchant,  or  a  note  payable 
upon  condition  and  therefore  assignable  only 
under  the  statute,  imports  a  consideration. 

Nonnegotiable  Notes  Held  Not  to  Import  Con- 
sideration.— In  the  following  cases  it  was  held 
that  nonnegotiable  notes  do  not  import  a 
consideration.  Courtney  v.  Doyle,  10  Allen 
(Mass.)  122;  Peasley  v.  Boatwright,  2  Leigh 
(Va.)  196;  Averett  v.  Booker,  15  Gratt.  (Va.) 
163,  76  Am.  Dec.  203.  See  also  Bircleback 
V.  Wilkins,  22  Pa.  St.  26. 

In  Connecticut  a  promissory  note  not  nego- 
tiable, and  not  purporting  on  its  face  to  be  for 
value  received,  does  not  imply  a  considera- 
tion. Edgerton  v.  Eclgerton,  8  Conn.  6; 
Backus  v.  Danforth,  10  Conn.  297;  Bristol  v. 
Warner,  19  Conn.  7;  Currier  v,  Lockwood, 
40  Conn.  349,  16  Am.  Rep.  40. 

3.  Presumption  as  Affected  by  Their  Common- 
law  Status. — In  a  jurisdiction  in  which  it  is 
held  that  notes  and  bills  have  the  same  stand- 
ing at  common  law,  the  presumption  would 
seem  to  arise  as  to  nonnegotiable  notes  as  it 
certainly  does  in  the  case  of  nonnegotiable 
bills,  josselvn  v.  Lacier,  10  Mod.  204 ;  Lou- 
isville, etc.,  R.  Co.  v.  Caldwell,  98  Ind.  245; 
Coursin  t.  Ledlie,  31  Pa.  St.  506.  See  also 
Dunlop  t.  Silver,  I  Cranch  (U.  S.)  367,  446, 
note  a. 

Ab  to  the  Common  law  Status  of  Promissory 
Notos,  lee  supra,  this  title,  Dcfi nitions  and 
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c.  Sufficiency  of  Consideration. — Bills  and  notes,  like  other  contracts, 
are  not  limited  as  to  the  kind  or  amount  of  the  consideration  necessary,  but 
any  benefit,  profit,  or  advantage  to  the  promisor,  or  any  loss,  detriment,  or 
inconvenience  to  the  promisee,  is  sufficient  to  support  the  promise  contained  in 
these  instruments; 1  and  it  is  not  necessary  that  the  consideration  should  pass 
from  the  promisee,2  or  that  the  promisor  should  be  benefited  thereby.3 

Services. — The  consideration  for  a  bill  or  note  need  not  be  of  a  pecuniary 
nature,  but  services  rendered  have  been  adjudged  a  sufficient  consideration;4 
and  it  seems  that  services  to  be  performed  in  the  future,  if  actually  rendered 
before  the  maturity  of  the  note,  are  a  valuable  consideration  which  will  sup- 
port an  action  upon  a  bill  or  note.5 

Forbearance. — An  agreement  to  extend  the  time  for  the  payment  of  a  debt, 
due  either  by  the  promisor  or  by  a  third  person,  is  a  sufficient  consideration.^ 

The  Surrender  or  Cancellation  of  a  Note  or  Bill  of  a  Third  Person  held  by  the  creditor 
has  been  adjudged  such  a  consideration  as  the  law  requires.7 

Other  Sufficient  Considerations — Illustrations. — Elsewhere  in  this  work  will  be  found 

a  full  enumeration  of  such  considerations  as  have  been  decided  to  be  suffi- 
cient to  sustain  a  promise,8  with  a  detailed  discussion  thereof,  and  therefore 
a  few  illustrations  will  suffice  here.  The  following  considerations,  among 
others,  have  been  held  sufficient,  viz. :  The  settlement  or  compromise  of  suits 
and  doubtful  claims ; 9  the  exchange  of  bills  or  notes  between  the  payee  and 


leneral  Considerations — Origin  of  Bills  and 
Votes. 

1.  General  Statement  as  to  Sufficiency  of  Con- 
sideration.— Currie  v.  Misa,  L.  R.  io  Exch.  153  ; 
Mather  v.  Maidstone.  18  C.  B.  273,  86  E.  C. 
L.  273;  Holt  v.  Robinson,  21  Ala.  106,  56  Am. 
Dec.  240;  Adams  v.  Wilson,  12  Met.  (Mass.) 
138,  45  Am.  Dec.  240;  Crombie  v.  McGrath, 
139  Mass.  550;  Perley  v.  Balch,  23  Pick. 
(Mass.)  283,  34  Am.  Dec.  56;  Amherst  Acad- 
emy v.  Cowls,  6  Pick.  (Mass.)  427,  17  Am.  Dec. 
387;  Holley  v.  Adams,  16  Vt.  206,  42  Am. 
Dec.  508.  See  Carlill  v.  Carbolic  Smoke 
Ball  Co.  (1893),  1  Qc  B.  271;  Laythoarp  v. 
Bryant,  3  Scott  238. 

See  the  title  Consideration  for  a  complete 
discussion  of  the  subject. 

Preexisting  Debts. — How  far  a  preexisting 
debt  is  a  valuable  consideration  for  the  trans- 
fer of  a  bill  or  note  is  a  vexed  question,  which 
will  be  considered  in  detail  elsewhere  in  this 
title.    See  infra,  Rights  of  Holders. 

2.  Horn  v.  Fuller,  6  N.  H.  511;  Moore  v. 
Hubbard  (Ind.  App.  1896),  42  N.  E.  Rep.  962. 

3.  The  Consideration  need  Not  Benefit  the 
Promisor. — In  Wright  v.  McKitrick,  2  Kan. 
App.  508,  the  court  said  :  "  There  must,  of 
course,  have  been  a  legal  and  sufficient  con- 
sideration for  the  first  note,  but  it  is  not  neces- 
sary, as  was  assumed  by  the  court  in  the 
instructions,  that  the  services  should  have 
been  rendered  at  the  special  request  of  the 
maker  of  the  note,  or  that  any  special  benefit 
should  have  accrued  to  him.  Any  forbear- 
ance given,  or  detriment  or  loss  suffered,  by 
the  payee  was  sufficient."  See  also  Brant  v. 
Barnett,  io  Ind.  App.  653. 

4.  Mowat  v.  Brown,  19  Fed.  Rep.  87;  Wol- 
ford  v.  Powers,  85  Ind.  294,  44  Am.  Rep.  16; 
Knowles  v.  Parker,  7  Met.  (Mass.)  30;  Cowee 
v.  Cornell,  75  N.  Y.  91,  31  Am.  Rep.  428. 

Conjuration  —  Incantation.  —  "  Conjuring" 
over  a  sick  man  "  to  make  him  well "  is  not  a 


valid  consideration  for  a  promissory  note. 
Cooper  v.  Livingston,  19  Fla.  684. 
6.  Future  Services  as  a  Consideration. — Miller 

v.  McKenzie,  95  N.  Y.  575,  47  Am.  Rep.  85. 
See  also  Worth  v.  Case,  42  N.  Y.  362.  But 
see  Hulset;.  Hulse,  17  C.  B.  711, 84  E.  C.  L.  711. 

6.  Extension  of  Time  as   a  Consideration  — 

England.  —  Balfour  v.  Sea  Fire  L.  Assur.  Co., 
3  C.  B.  N.  S.  300,  91  E.  C.  L.  300;  Baker  v. 
Walker,  14  M.  &  W.  465;  Wilders  v.  Stevens, 
15  M.  &  W.  208. 

United  States.  —  Lipsmeier  v.  Vehslage,  29 
Fed.  Rep.  175. 

California. — Guy  v.  Bibend,  41  Cal.  322. 

Iovja.  —  Atherton  v.  Marcy,  59  Iowa  651. 

Kentucky.  —  Pulliam  v.  Withers,  8  Dana 
(Ky. )  98,  33  Am.  Dec.  479. 

Massachusetts. — Howe  w.Taggart,  133  Mass. 
284. 

Minnesota. — Nichols  v.  Dedrick,  61  Minn. 

Ohio.  —  Brainard  v.  Harris,  14  Ohio  107,  45 
Am.  Dec.  525. 

It  has  been  held  that  if  a  note  or  bill  given 
for  the  debt  of  a  third  person  is  payable  at  a 
future  time,  this  itself  is  equivalent  to  an 
agreement  of  forbearance.  Childs  v.  Monins, 
2  Brod.  &  B.  460,  6  E.  C.  L.  228;  Fulton  v. 
Loughlin,  118  Ind.  286;  Thompson  v.  Gray, 
63  Me.  228;  York  v.  Pearson,  63  Me.  587. 

7.  Cancellation  or  Surrender  of  the  Note  of  a 
Third  Person. — Hobson  v.  Hassett,  76  Cal.  203, 
9  Am.  St.  Rep.  193;  Henry  v.  Ritenour,  31 
Ind.  136;  Wilton  v.  Eaton,  127  Mass.  174; 
Osborne  v.  Doherty,  38  Minn.  430;  Hayes  v. 
Mestaniz,  9  Misc.  Rep.  (N.  Y.  Super.  Ct.)  705. 

8.  See  the  title  Consideration. 

9.  Compromise  of  Suits  and  Claims. — Cook  v. 
Wright,  1  B.  &  S.  559,  101  E.  C.  L.  559; 
Richardson  v.  Comstock,  21  Ark.  69;  Ste- 
phens v.  Spiers,  25  Mo.  386 ;  Stewart  v.  Ahren- 
feldt,  4  Den.  (N.  Y.)  189;  Russell  v.  Cook,  3 
Hill  (N.  Y.)  504. 
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the  maker  ; 1  parol  contracts  to  convey  land  ;2  the  waiver  of  a  condition  in  the 
clause  of  a  mortgage  requiring  the  taking  out  of  insurance ; 3  the  promise  of 
the  payee  to  name  his  child  after  the  maker  ;4  and  the  promise  of  the  payee 
to  abstain  for  a  specified  time  from  the  use  of  intoxicating  liquor.5 

Moral  Considerations. — While  a  mere  moral  obligation  or  duty  is  not  a  sufficient 
consideration  to  support  a  recovery,  yet  certain  debts  or  obligations  from 
which  the  promisor  has  been  relieved  by  law  and  for  which  he  would,  but  for 
such  provision  of  law,  be  bound,6  such  as  debts  barred  by  the  statute  of  limita- 
tions,7 or  discharged  by  bankruptcy,8  have  been  determined  to  be  valid  and 
sufficient  considerations  for  bills  and  notes  ;  and  debts  incurred  during  infancy 
or  coverture,  being  voidable  and  not  void,  will  support  a  bill  or  note  given  in 
payment  therefor.9 

Good  Considerations. — Natural  love  and  affection  or  gratitude,  which  are  called 
good,  as  distinguished  from  valuable,  considerations,  will  not  alone  suffice  to 
support  the  promise  contained  in  a  bill  or  note.10 

d.  Inadequacy  of  Consideration. — The  mere  fact  that  the  considera- 
tion for  a  bill  of  exchange  or  promissory  note  is  inadequate  is  immaterial,  and 
therefore  will  not  prevent  a  recovery  in  an  action  upon  such  instrument  j11 
but  it  may  be  shown  as  a  circumstance  indicating  fraud.12 

e.  Illegal,  Immoral,  and  Fraudulent  Considerations — (i)  Illegal- 
ity Avoiding  Instruments  between  Immediate  Parties — (a)  In  General. — It  is  a 
well-established  doctrine  of  the  law  that  a  contract  founded  upon  an  illegal 
consideration  cannot  be  enforced,  and  bills  and  notes  are  not  excepted  from 
the  operation  of  this  rule,  but  when  founded  upon  such  considerations,  these 
instruments, as  between  the  immediate  partiesand  their  privies.arealways  void.13 


1.  Cross  Bills  or  Notes. — Rolfe  v.  Caslon,  2 
H.  HI.  570;  Backus  v.  Spaulding,  116  Mass. 
418;  Dockray  v.  Dunn,  37  Me.  442;  Newman 
v .  Frost,  52  N.  Y.  422.  See  also  the  title  Ac- 
commodation Paper,  vol.  1,  p.  338. 

2.  Jones  v.  Jones,  6  M.  &  W.  84;  McGowen 
v.  West,  7  Mo.  569,  38  Am.  Dec.  468. 

3.  Farmer  v.  Perry,  70  Iowa  358. 

4.  VVolford  v.  Powers,  85  Ind.  294,  44  Am. 
Rep.  16. 

6.  Lindell  v.  Rokes,  60  Mo.  249,  21  Am. 
Rep-  395- 

6.  Wennall  v.  Adney,  3  B.  &  P.  252;  East- 
wood v.  Kenyon,  11  Ad.  &  El.  438,  39  E.  C. 
L.  137;  Didlake  v.  Robb,  1  Woods  (U.  S.) 
680;  Cook  v.  Bradley,  7  Conn.  57,  18  Am. 
Dec.  79.  See  Littlefield  v.  Shee,  2  B.  &  Ad. 
8l2,  22  E.  C.  L.  187;  Howell  v.  Wright,  41 
Hun  (N.  Y.J  167. 

In  Flight  v.  Reed,  1  H.  &  C.  716,  it  was 
said  that  notes  given  after  the  repeal  of  the 
statute  against  usury,  for  notes  void  for  usury, 
being  given  before  the  repeal  of  the  statute, 
are  founded  upon  a  sufficient  and  valid  con- 
sideration. 

7.  Debts  Barred  by  Statute  of  Limitations. — 

LaTouche  v.  LaTouche,  34  L.  J.  Exch.  85; 
Didlake  v.  Robb,  1  Woods  (  U.  S.)  680;  Smith 
v.  Richmond,  19  Cal.  476;  Glover  v.  Cheat- 
ham, 19  Mo.  A  pp.  656;  Giddings  t\  Giddings, 
51  Vt.  227,  31  Am.  Rep.  682.  See  also  the  title 
Limitation  of  Actions. 

8  Debts  Discharged  by  Bankruptcy. — True- 
man  v.  Fenton,  Cowp.  545;  1  Smith's  L.  C. 
1455;  Brix  v.  Braham,  1  Bing.  281,  8  E.  C.  L. 
509,  2  Ames  639;  In  rr  Merriman's  Estate,  44 
Conn.  587;  Wislizcnus  v.  O' Fallon,  91  Mo.  too. 
Set  Way  v.  Sperry,  6  Cush.  (Mass.)  238. 


9.  Wennall  v.  Adney,  3  B.  &  P.  252.  See 
Eastwood  v.  Kenyon,  11  Ad.  &  El.  438,  39  E. 
C.  L.  137. 

10.  Natural  Love  and  Affection. —  Hollidaj  v, 
Atkinson,  5  B.  &  C.  501,  11  E.  C.  L.  286;  Ray- 
mond v.  Sellick,  10  Conn.  480;  Pennington  v. 
Gittings,  2  Gill  &  J.  (Md.)  208;  Fink  v.  Cox, 
18  Johns.  (N.  Y.)  148,  9  Am.  Dec.  191 ;  In  re 
Campbell's  Estate,  7  Pa.  St.  100,  47  Am.  Dec. 
503;  Kern's  Estate,  171  Pa.  St.  55,  citing  & 
Am.  &  Eng.  Encyc.  of  Law  1320;  Holley  v. 
Adams,  16  Vt.  206,  42  Am.  Dec.  508;  Smith 
v.  Kittridge,  21  Vt.  238.  See  Cook  v.  Long 
C.  &  M.  510,  41  E.  C.  L.  279. 

Duty  of  Husband  to  Support  Wife  and  Children 
Is  Not  a  Sufficient  Consideration. — A  note  given 
because  of  the  obligation  to  provide  for  the 
maintenance  and  welfare  of  wife  and  children, 
is  not  founded  upon  a  valuable  and  sufficient 
consideration.  Priester  v.  Priester,  Rich. 
Eq.  Cas.  (S.  Car.)  26,  23  Am.  Dec.  191  ;  Fullei 
v.  Lumbert,  78  Me.  325. 

11.  Inadequacy  Does  Not  Invalidate  the  Consld 
eratlon. — Wolford  V.  Powers,  85  Ind.  294,  44 
Am.  Rep.  16;  Dean  v.  Carruth,  108  Mass.  242; 
Johnson  v.  Titus,  2  Hill  (N.  Y.)  606;  Earl  v, 
Peck,  64  N.  Y.  590;  Oakley  v.  Boorman,  21 
Wend.  (N.  Y.)  5H8;  Worth  v.  Case,  42  N.  Y. 
362;  Cowee  t.  Cornell,  75  N.  Y.  91,  31  Am 
Rep.  428;  Miller  :•.  McKcnzic,  95  N.  Y.  575, 
47  Am.  Rep.  85  ;  Giddings  r\  Giddings,  51  Vt. 
227,  31  Am.  Rep.  6X2. 

12.  Inadequacy  of  Consideration  Admissible  to 
Show  Fraud  — Jones  :•.  Gordon,  L.  R.  2  A  pp. 
616;  Solomon  r.  Turner,  1  Stark.  51,  2  E.  C. 
L.  30.  See  also  infra,  this  title,  Rights  of 
Bona  Fide  Holders— Bona  Fides  of  Holder. 

13.  Efloct  of  Illegal  CoiiHldorntlons — Plllans  :■. 
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(V)  statutory  illegalities — Gaming. — Bills  or  notes  given  in  payment  of  losses 
incurred  in  gaming  are,  in  most  if  not  all  jurisdictions,  as  the  result  of  statu- 
tory enactment,  void  between  the  immediate  parties.1 

Futures  or  Options.— And  the  profits  or  losses  arising  from  gambling  speculations 
in  stocks  or  products,  denominated  futures  or  options,  have  been  frequently 
decided  to  be  illegal  considerations.2 

Wagers. — While,  at  common  law,  wagers  are  not  generally  regarded  as  illegal 
considerations,3  they  are  now  so  as  the  result  of  statutory  enactment  in  most 
jurisdictions.4 

Money  Lent  for  Gaming. — And  it  has  been  held  that  a  note  for  money  lent  with 
the  knowledge  that  it  would  be  used  in  gaming  is  based  upon  an  illegal  con- 
sideration.5 But  a  bill  or  note  given  to  a  third  person  who  has,  at  the  request 
or  with  the  consent  of  the  maker,  advanced  money  to  pay  losses  incurred  in 
gambling  or  unlawful  speculation,  can  be  enforced  by  the  payee ;  6  and  it  has 
been  decided  that  the  drawer  of  a  bill  of  exchange,  payable  to  himself  in  set- 
tlement of  his  winnings  at  gambling,  could  not  avoid  the  payment  of  the  bill 
in  an  action  brought  against  him  by  his  indorsee.7 

Usury. — In  all  jurisdictions  in  which  there  are  statutes  forbidding  usury,  bills 
or  notes  of  which  the  consideration  is  usurious  cannot  be  enforced  between 
the  immediate  parties.8    But  it  has  been  held  that  if  a  bill  or  note  is  free  from 


Van  Mierop,  3  Burr.  1675  ;  Hay  v.  Ayling,  16 
Q±.  B.  423,  71  E.  C.  L.  423;  Woods  v.  Arm- 
strong, 54  Ala.  150,  25  Am.  Rep.  671;  Scollans 
v.  Flynn,  120  Mass.  271 ;  Wilkie  v.  Roosevelt, 
3  Johns.  Cas.  (N.  Y.)  206,  2  Am.  Dec.  149; 
Loomis  v.  Cline,  4  Barb.  (N.  Y.)  455.  See  also 
the  titles  Consideration;  Illegal  Con- 
tracts. 

Patent  Eight  Notes. — See  supra,  this  title,  Or- 
derly Parts  and  Special  Clauses  in  Bills  and 
Notes — Expressio?t  of  Consideration. 

Indirect  Illegality  of  Consideration.  —  In  Mor- 
ris Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa. 
St.  173,  which  was  an  action  brought  by  one 
corporation  against  another  upon  a  note  given 
as  the  result  of  a  contract  made  for  the  pur- 
pose of  restricting  trade  and  creating  a  monop- 
oly and  trust,  the  court  said:  "When  a  bill, 
note,  or  bond  is  but  an  instrument  to  execute 
an  illegal  contract,  it  is  tainted  by  the  illegality 
and  cannot  be  recovered.  The  illegal  consid- 
eration enters  directly  into  the  instrument 
and  is  followed  up  because  the  law  will  not 
permit  itself  to  be  violated  by  mere  indirec- 
tion." 

A  Note  Given  in  Settlement  of  an  Illegal  Busi- 
ness.—  But  it  has  been  held  that  a  note  given 
by  one  person  to  another  in  order  to  equalize 
the  division  of  the  profits  of  an  illegal  busi- 
ness in  which  they  have  been  engaged  as 
partners,  but  which  has  been  settled  up,  can 
be  enforced  by  the  payee.  De  Leon  v.  Tre- 
vino,  49  Tex.  88,  30  Am.  Rep.  101. 

1.  Notes  Executed  for  a  Gaming  Consideration 
Are  Invalid.  —  Edmunds  v.  Groves,  2  M.  &  W. 
642;  Parsons  v.  Alexander,  5  El.  &  Bl.  263,  85 
E.  C.  L.  263  ;  Robinson  v.  Bland,  2  Burr.  1077  ; 
Scollans  v.  Flynn,  120  Mass.  271 ;  Thompson 
v.  Samuels  (Tex.  1890),  24  S.  W.  Rep.  143. 
See  the  title  Gambling  Contracts. 

Some  statutes  render  notes  and  bills  of  this 
character  void  even  in  the  hands  of  a  bona  fide 
holder  without  notice.  See  infra,  this  section, 
!ity  Rendering  Instruments  Absolutely 

Void. 


2.  Futures  as  a  Consideration. — Sondheim  v. 
Gilbert,  117  Ind.  74,  10  Am.  St.  Rep.  23;  Nave 
v.  Wilson,  12  Ind.  App.  38;  Crawford  v. 
Spencer,  92  Mo.  498,  1  Am.  St.  Rep.  745; 
Albertson  v.  Laughlin,  173  Pa.  St.  525;  Beer 
v .  Landman  (Tex.  Civ.  App.  1895),  30  S.  W. 
Rep.  64.  See  the  title  Futures  ;  Gambling 
Contracts. 

Both  Parties  must  Intend  Gambling  Transac- 
tion. —  In  order  to  invalidate  a  promissory 
note,  on  the  ground  that  the  consideration 
therefor  was  losses  incurred  in  stock  specula- 
tion, it  is  necessary  to  prove  that  a  gambling 
intent  existed  on  both  sides  in  such  transac- 
tion, and  where  one  party  intends  an  actual 
purchase  or  sale  the  instrument  is  enforceable. 
Bangs  v.  Hornick,  30  Fed.  Rep.  97. 

3.  Wagers  at  Common  Law  Not  Illegal. — Da 
Costa  v.  Jones,  Cowp.  729;  March  v.  Pigot,  5 
Burr.  2802;  Atherfold  v.  Beard,  2  T.  R.  610; 
Good  v.  Elliott,  3  T.  R.  693. 

4.  Wagers  —  Statutory  Illegality.  —  Fitch  v. 
Jones,  5  El.  &  Bl.  238,  85  E.  C.  L.  238;  Adams 
v.  Wooldridge,  4  111.  255  ;  Shirley  v.  Howard, 
53  111.  455;  Lockhart  v.  Hullinger,  2  111.  App. 
465;  Atwood  v.  Weeden,  12  R.  I.  293.  See 
Eldred  v.  Malloy,  2  Colo.  320,  25  Am.  Rep. 
752;  Boughner  v.  Meyer,  5' Colo.  71,  40  Am. 
Rep.  139;  and  also  the  title  Gambling  Con- 
tracts. 

5.  Notes  for  Money  Lent  for  Gambling. — Cutler 

v.  Welsh,  43  N.  H.  497  ;  Tidmore  v.  Boyce,  2 
Mill  (S.  Car.)  200;  Mordecai  v.  Dawkins,  9 
Rich.  L.  (S.  Car.)  262.  But  see  Corbin  v. 
Wachhorst,  73  Cal.  411. 

6.  Note  in  Payment  of  Money  Advanced  for 
Gaming  Debts.  —  Wyman  v.  Fiske,  3  Allen 
(Mass.)  238,  80  Am.  Dec.  66;  Jones  -•.  Sevier, 
1  Litt.  (Ky.)  50,  13  Am.  Dec.  218. 

So  of  an  acceptance  in  favor  of  one  who  has 
paid  the  losses  at  betting  of  the  acceptor. 
Oulds  v.  Harrison,  10  Exch.  572. 

7.  Edwards  v.  Dick,  4  B.  &  Aid.  212,  6  E. 
C.  L.  455. 

8.  Usury  as  an  Illegal  Consideration. — Wyatt 
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usury  as  between  the  original  parties,  no  subsequent  usurious  transaction 
between  other  parties  can  invalidate  it  as  to  the  maker.1 

illegal  Liquor  Dealing. — It  has  been  decided  that  notes  or  bills  given  in  con- 
sideration of  intoxicating  liquors,  which  were  sold  in  violation  of  statutes  regu- 
lating the  traffic  in  this  article,  are  also  invalid  and  not  capable  of  being  collected 
in  an  action  brought  between  the  immediate  parties.2 

(c)  Considerations  against  Public  Policy. — Bills  and  notes,  when  founded  upon  con- 
siderations contrary  to  public  policy,  as  for  the  suppression  of  a  criminal  prose- 
cution, cannot  be  enforced  between  the  immediate  parties,3  and  this  is  true 
although  the  bill  or  note  was  given  for  money  embezzled  or  stolen  by  the 
maker,  if  an  agreement  not  to  prosecute  criminally  forms  any  part  of  the  con- 
sideration therefor.4  It  has  been  held  that  goods  or  articles  sold  with  the 
knowledge  that  they  were  to  be  used  in  aid  of  a  rebellion  against  the  govern- 
ment were  an  illegal  consideration.5  If  the  consideration  for  a  note  is  the 
withdrawal  of  a  creditor's  opposition  to  the  debtor's  obtaining  his  discharge 
under  an  insolvent  law,  it  is  invalid,  and  upon  such  a  note  no  suit  can 
be  maintained  by  the  payee.6  Instruments  procured  in  furtherance  of  a 
systematic  scheme  to  defraud,  such  as  the  so-called  "  Bohemian  Oats  notes," 


v.  Campbell,  M.  &  M.  80,  22  E.  C.  L.  257; 
Ackland  v.  Pearce,  2  Campb.  599;  Young  v. 
Berkley,  2  N.  H.  410;  Wilkie  v.  Roosevelt,  3 
Johns.  Cas.  (N.  Y.)  206,  2  Am.  Dec.  149; 
Mason  First  Nat.  Bank  v.  Ledbetter  (Tex. 
Civ.  App.  1896),  34  S.  W.  Rep.  1042;  Lynch- 
burg Nat.  Bank  v.  Scott,  91  Va.  652.  See 
generally  the  title  Usury. 

The  English  usury  laws  have  been  repealed. 
Chalmers  on  Bills  of  Exch.  (5th  Eng.  ed.)  27, 
101. 

Some  statutes  render  usurious  instruments 
void,  even  in  the  hands  of  a  bona  fide  holder 
without  notice.  See  infra,  this  section,  Ille- 
gality Rendering  Instrument  Absolutely 
Void. 

1.  Usury  between  Subsequent  Parties. — Gai- 
ther  v.  Farmers,  etc.,  Bank,  1  Pet.  (U.  S.)  37; 
Nichols  v .  Fearson,  7  Pet.  ( U.  S.)  103 ;  Knights 
v.  Putnam,  3  Pick.  (Mass.)  184;  Cram  v. 
Hendricks,  7  Wend.  (N.  Y.)  569;  Munn  v. 
Commission  Co.,  15  Johns.  (N.  Y.)  44,8  Am. 
Dec.  219;  Corcoran  v.  Powers,  6  Ohio  St.  19; 
King  v.  Johnson,  3  McCord  L.  (S.  Car.)  365; 
Cowles  v.  McVickar,  3  Wis.  725;  Armstrong 
v.  Gibson,  31  Wis.  61,  11  Am.  Rep.  599.  See 
also  Moncure  v.  Dcrmott,  13  Pet.  (U.  S.)  345. 
But  see  Lloyd  v.  Keach,  2  Conn.  175,  7  Am. 
Dec.  256. 

2.  Illegal  Sales  of  Liquor ,— Adams  v.  Ilackett, 
27  N.  H.  289,  59  Am.  Dec.  376;  Baker  v.  Col- 
lins, 9  Allen  (Mass.)  253;  Paton  v.  Coit,  5 
Mich.  505,  72  Am.  Dec.  58;  Coburn  v.  Odell, 
30  N.  II.  540. 

3.  Compounding  Felonies. — I  lenderson  v.  Pal- 
mer, 71  III.  579,  22  Am.  Rep.  117;  Friend  v. 
Miller,  52  Kan.  139,  39  Am.  St.  Rep.  340; 
Haynes  v.  Rudd,  102  N.  Y.  372,  55  Arn.  Rep. 
815;  Hinesburg  v.  Sumner,  9  Vt>  23.  See  also 
the  titles  Compounding  Okfknses;  Ille- 
gal Contracts. 

Compounding  Misdemeanors. — There  seems 
to  be  some  dispute  under  the  authorities  as  to 
whether  the  composition  of  a  misdemeanor  is 
such  an  illegal  consideration  as  to  avoid  a 
note,  but  the  better  authority  makes  no  dis- 
tinction between  compounding  felonies  and 
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misdemeanors.  Jones  v.  Rice,  18  Pick. (Mass.) 
440,  29  Am.  Dec.  612;  and  the  title  Com- 
pounding Offenses. 

Discharge  of  Defendant  by  Surety  on  a  Bail 
Bond. — A  note  for  which  the  consideration  is 
the  discharge  of  the  principal  in  a  criminal  re- 
cognizance from  an  arrest  by  his  surety,  after 
a  forfeiture  of  the  recognizance  by  default, 
is  void.  Com.  v.  Johnson,  3  Cush.  (Mass.) 
455- 

Threat  of  Prosecution. — It  has  been  held  that 
the  defense  that  a  note  was  given  in  composi- 
tion of  a  felony  is  not  available,  unless  the  fel- 
ony is  confessed  or  a  prosecution  therefor  has 
been  commenced  before  the  making  of  the  note. 
A  mere  threat  of  prosecution  is  not  sufficient. 
Schultz  v.  Catlin,  78  Wis.  611;  Catlin  v. 
Henton,  9  Wis.  476;  City  Nat.  Bank  v.  Kus- 
worm,  88  Wis.  188,  43  Am.  St.  Rep.  880. 

Not  Invalid  Except  between  the  Immediate 
Parties.  —  In  Meadow  v.  Bird,  22  Ga.  246,  it 
was  held  that  a  note  illegal  in  the  hands  of  a 
payee,  because  contrary  to  public  policy,  is 
not  therefore  void  in  the  hands  of  a  bona  fide 
holder,  being  transferred  before  due,  and  for  a 
valuable  consideration. 

4.  Repayment  of  Money  Embezzled  or  Stolen. — 
Von  Windisch  v.  Klaus,  46  Conn.  433  ;  Godwin 
v.  Crowell,  56  Ga.  566;  Taylor  -•.  Jaques,  106 
Mass.  291  ;  Buck  r.  Paw  Paw  First  Nat.  Hank, 
27  Mich.  293,  15  Am.  Rep.  189;  Sumner  v. 
Summers,  5.1  Mo.  340.  See  also  Crowder  v. 
Reed,  80  Ind.  1  ;  Cohoes  v.  Cropscy,  55  N.  Y. 
685.  But  sec  Bibb  v.  Hitchcock,  49  Ala.  468, 
20  Am.  Rep.  288. 

6.  Negotiable  Paper  for  Contracts  In  Aid  of 
Doane,  i--  Wall.  (  U. 
,  25  Ark.  209,  94  Am. 
Dec.  717;  Ruddell  v.  Landers,  25  Ark.  238,  94 
Am.  Dec. 719;  Calfeev.  Burgess, 3 W.  Va. 274, 
But  see  Rivers  v.  Moss,  fi  Bush  (Ky.)  600; 
Green  V.  Sizer,  40  Miss.  530.  See  also  the  title 
War. 

6  Withdrawal  of  Opposition  to  Insolvent's  Dis- 
charge—  Reed  :-.  Wiggins,  13  C.  B.  N.  S.  220, 
106  E.  C.  L.  220;  Wiggin  v.  Bush,  12  Johns. 
(N.  Y.)  306,  7  Am.  Dec.  324. 
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have  been  held  to  fall  within  the  rule  just  stated.1 

(2)  Illegality  Rendering  Instrument  Absolutely  Void. — It  is  only  when  the 
statute  expressly  so  provides  that  bills  and  notes,  though  executed  upon  a 
consideration  forbidden  by  such  statute,  are  absolutely  void ;  but  when  such 
a  provision  does  exist,  these  instruments  cannot  be  enforced  even  in  the  hands 
of  bona  fide  holders  for  value,  and  without  notice.2 

(3)  Partial  Illegality. — It  is  a  familiar  and  well-settled  principle  that  if  the 
consideration  of  a  note  or  bill  is  illegal  in  part,  the  effect  upon  the  validity  of 
the  instrument,  both  in  the  hands  of  immediate  and  remote  parties,  is  the 
same  as  though  the  consideration  were  wholly  illegal.3 


1.  Bohemian  Oats  and  Red  Lion  Wheat  Notes, 

so  called,  have, in  some  jurisdictions,  been  the 
subject  of  adjudication.  In  these  instruments 
the  maker  promises  to  pay  a  sum  much  great- 
er than  the  value  of  the  grain  received,  and,  as 
part  of  the  transaction,  the  payee,  by  a  sepa- 
rate undertaking,  promises  to  sell  for  the  mak- 
er, before  the  note  becomes  due,  at  a  fictitious 
price,  a  certain  quantity  of  grain  grown  from 
the  grain  received,  and  to  apply  the  proceeds 
upon  the  payment  of  the  note.  Such  a  note 
is  void  between  the  original  parties  and  others 
who  take  with  notice  of  the  character  of  the 
transaction  by  which  it  was  procured,  upon 
the  ground  that  it  is  against  public  policy  and 
good  morals.  But  it  is  good  in  the  hands  of 
an  innocent  holder  for  value.  Schmueckle  *. 
Waters,  125  Ind.  265;  Sutton  v.  Beckwith,  68 
Mich.  303;  Mace  v.  Kennedy,  68  Mich.  389; 
McNamara  v.  Gargett,  68  Mich.  454,  13  Am. 
St.  Rep.  355;  Davis  v.  Seeley,  71  Mich.  209; 
Ward  v.  Doane,  77  Mich.  328;  Carter  v.  Lil- 
lie,  3  Ohio  Cir.  Ct.  Rep.  364;  Kitchen  v.  Lou- 
denback,  3  Ohio  Cir.  Ct.  Rep.  228;  Shirey  v. 
Ulsh,  2  Ohio  Cir.  Ct.  Rep.  401 ;  Cowell  v.  Har- 
ris, 2  Ohio  Cir.  Ct.  Rep.  404. 

But  if  the  collateral  agreement  of  sale  is  in 
parol  and  not  to  be  performed  within  a  year, 
it  cannot  be  proved.  Harley  v.  Weber,  2  Ohio 
Cir.  Ct.  Rep.  57. 

Such  notes  are  not  within  the  statutes  ren- 
dering gaming  con  tracts  absolutely  void.  Stew- 
art v .  Simpson,  2  Ohio  Cir.  Ct.  Rep.  415.  But 
compare  Williams  v.  Keel,  17  Cine.  Wkly.  L. 
Bui.  118. 

Statutes  in  some  states  make  the  taking  or 
selling  of  such  instruments  penal.  See  3 
Howell's  Anno.  Mich.  Stat.,  p.  3820. 

2.  Notes  Void  by  Statute — England. — Reed  v. 
Wiggins,  13  C.  B.  N.  S.  220,  106  E.  C.  L.  220. 

Indiana. — Johnston  v.  Dickson,  1  Blackf. 
(Ind.)  256. 

Massachusetts.  —  Cazet  v.  Field,  9  Gray 
(Mass.)  329. 

Michigan. — Wisner  v.  Bardwell,  38  Mich. 
278. 

Mississippi. — Union  Nat.  Bank  v.  Fraser, 
63  Miss.  231. 

Nebraska. — Smith  v.  Columbus  State  Bank, 
9  Neb.  31  ;  Wortendykef.  Meehan,  9  Neb.  221 ; 
State  Sav.  Bank  v.  Scott,  10  Neb.  83. 

New  Hampshire. — Young  v.  Berkley,  2 
N.  H.  410;  Clark  v.  Ricker,  14  N.  H.44. 

New  York. — Vallett  v.  Parker,  6  Wend. 
(N.  Y.)  615;  Hill  v.  Northrup,  4  Thomp.  & 
C.  (N.  Y.)  120;  Safford  v.  Wyckoff,  4  Hill 
(N.  YO445. 


North  Carolina. — Weith  v.  Wilmington,  68 
N.  Car.  28;  Glenn  v.  Farmer's  Bank,  70  N. 
Car.  191. 

Texas. — Thompson  v.  Samuels  (Tex.  1890), 
14  S.  W.  Rep.  143. 

Vermont. — Converse  v.  Foster,  32  Vt.  828. 

Virginia. — Taylor  v.  Beck,  3  Rand.  (Va.) 
324 ;  Lynchburg  Nat.  Bank  z>.  Scott,  91  Va.  652. 

Wisconsin. — Johnson  v.  Meeker,  1  Wis.  436. 

See  also  Conkling  v.  Underhill,  4  111.  388. 

In  Sondheim  v.  Gilbert,  117  Ind.  74,  10  Am. 
St.  Rep.  23,  the  court  said:  "The  authorities 
justify  the  statement  that  a  defendant  may  in- 
sist upon  the  illegality  of  the  contract  or  con- 
sideration, notwithstanding  the  note  is  in  the 
hands  of  an  innocent  holder  for  value,  in  all 
those  cases  in  which  he  can  point  to  an  ex- 
press declaration  of  the  legislature  that  the 
illegality  insisted  upon  shall  make  the  secu- 
rity, whether  contract,  bill,  or  note,  void.  But 
unless  the  legislature  has  so  declared,  then, 
no  matter  how  illegal  or  immoral  the  consid- 
eration may  be,  a  commercial  note  in  the 
hands  of  an  innocent  holder  foi  value  will  be 
held  valid  and  enforceable.' 

Usury — Gaming. — Under  »ome  statutes,  notes 
given  for  usurious  consideration,  or  for  money 
lost  at  gaming,  are  declared  to  be  absolutely 
void.  Lowe  v.  Waller,  Doug.  736;  Bow- 
yer  v.  Brampton  2  Stra.  1 1 55,  7  Mod.  334; 
Traders  Bank  v.  Alsop,  64  Iowa  98;  Bacon 
v.  Lee,  4  Iowa  490;  Kendall  v.  Robertson,  12 
Cush.  (Mass.)  156;  Union  Nat.  Bank  v.  Fra- 
ser, 63  Miss.  231 ;  Vallett  v.  Parker,  6  Wend. 
(N.  Y.)  615;  Wilkie  v.  Roosevelt,  3  Johns. 
Cas.  (N.  Y.)  206,  2  Am.  Dec.  149;  Fareira  v. 
Gabell,  89  Pa.  St.  89;  Creed  v.  Stevens,  4 
Whart.  (Pa.)  223;  Mordecai  v.  Dawkins,  9 
Rich.  L.  (S.  Car.)  262;  Mason  First  Nat. 
Bank  v.  Ledbetter  (Tex.  Civ.  App.  1896),  34 
S.  W.  Rep.  1042.  See  also  the  titles  Gam- 
bling Contracts  ;  Usury. 

Note  for  Race  Horse. — A  note  given  for  the 
price  of  a  race  horse  is  not  invalid  although 
it  was  contemplated  by  the  parties  when  the 
note  was  made  that  they  would  enter  into  a 
partnership  for  racing  for  money  with  the 
horse  sold.  Biegler  v.  Merchants  L.  &  T. 
Co.,  62  111.  App.  560. 

Violation  of  Liquor  Laws. — In  some  jurisdic- 
tions, notes  or  bills  given  for  liquor,  sold  in 
violation  of  statutes  regulating  the  traffic  there- 
in, have  been  declared  absolutely  void.  Cazet 
v.  Field,  9  Gray  (Mass.)  329 ;  Streit  v.  Sanborn, 
47  Vt.  702;  Gorsuth  v.  Butterfield,  2  Wis.  237. 

3.  Effect  of  Partial  Illegality. — Scott  v.  Gill- 
more,  3  Taunt.  226;  Hanauer  -•.  Doane,  12 
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(4)  Immoral  Considerations. — If  a  note  or  bill  is  given  for  an  immoral  consid- 
eration, such  as  future  illicit  cohabitation,  it  is  invalid  in  the  hands  of  the 
payee  or  other  immediate  party.1  But  it  has  been  decided  that  if  given  in 
consideration  of  past  illicit  cohabitation,  the  payee  might  maintain  an  action 
on  such  instrument.2 

(5)  Fraudulent  Considerations. — If  the  consideration  of  a  bill  or  note  is 
vitiated  by  fraud,  the  instrument  will  not  sustain  an  action  brought  to  enforce 
it  by  the  payee  or  other  immediate  party,  but  if  it  has  passed  into  the  hands 
of  a  bona  fide  holder,  it  is  then  enforceable. 3 

Fraud  upon  Creditors. — If  notes  are  given  by  an  insolvent  debtor  to  a  creditor 
for  a  larger  amount  than  is  really  due,  or  without  any  consideration,  but  with 
an  intent  to  defraud  the  other  creditors,  no  action  can  be  maintained  by  the 
payee  upon  such  a  note.4 

/.  Want  or  Failure  of  Consideration — (1)  Total  Want— {9)  Generally. 
— It  follows,  as  a  necessary  consequence  of  the  doctrine  already  stated,  viz.,  that 
a  consideration  is  necessary  between  the  immediate  parties,  that  the  entire  want 
of  such  consideration  in  the  inception  of  a  bill  or  note  will  defeat  an  action 
brought  between  such  parties.5 


Wall.  (U.S.)  342;  Gardner  v.  Maxey,  9  B. 
Mon.  (Ky.)  90;  Deering  v.  Chapman,  22  Me. 
488,  39  Am.  Dec. -592;  Perkins  v.  Cummings, 
2  Gray  (Mass.)  258;  Brigham  v.  Potter,  14 
Gray  (Mass.)  522;  Cotten  v.  McKenzie,  57 
Miss.  418;  Carlton  v.  Bailey,  27  N.  II.  230; 
Clark  v.  Ricker,  14  N.  H.44;  Covington  v. 
Threadgill,  88  N.  Car.  186;  Potts  v.  Gray,  3 
Coldvv.  (Tenn.)  468,  91  Am.  Dec.  294.  See 
Gaitskill  v.  Greathead,  1  D.  &  R.  359,  16  E. 
C.  L.  42;  Flight  v.  Reed,  1  H.  &  C.  703. 

A  bill  of  exchange,  part  of  the  considera- 
tion for  which  is  spirituous  liquors  sold  in  less 
quantities  than  of  twenty  shillings  in  value, 
which  is  contrary  to  the  provisions  of  the 
statute,  is  totally  void,  though  part  of  the  con- 
sideration for  the  bill  was  money  lent  the 
maker.    Scott  v.  Gillmore,  3  Taunt.  226. 

Debt  Arising  Partly  from  an  Illegal  Transac 
tlon. — If  a  debt  arise  wholly  or  in  part  from 
an  illegal  transaction,  a  note  given  in  payment 
thereof  is  void,  as  between  the  parties,  for  want 
of  consideration.  Seeligson  v.  Lewis,  65  Tex. 
215,  57  Am.  Rep.  593. 

Several  Notes  Executed  for  a  Partially  Illegal 
Consideration. — If  it  appears,  in  an  action 
brought  upon  several  notes,  that  they  were  all 
given  for  a  consideration  in  part  legal  and  in 
part  illegal,  there  can  be  no  recovery;  but  if 
some  of  these  notes  were  given  for  a  legal  con- 
sideration, and  others  for  an  illegal  one,  and 
a  separation  is  possible,  the  plaintiff  may  re- 
cover upon  such  as  have  a  legal  consideration. 
Frick  v.  Moore,  82  Ga.  163. 

When  a  bill  of  exchange  and  a  promissory 
note  were  both  given,  partly  in  payment  for 
board  and  partly  in  payment  for  spirits,  and  it 
appeared  that  the  amount  due  for  spirits  was 
not  as  much  as  either  the  bill  or  note,  it  was 
held  that  the  payee  might  recover  upon  one  of 
the  instruments.  Crookshank  v.  Rose,  5  C.  & 
P.  19,  24  K.  C.  L.  194. 

Ab  to  Bills  or  Notes  In  Renewal  of  Illegal  In 
strumcnta,  see  infra,  this  title,  Rights  »t  Bona 
Fide  Holders  —  Holder  of  Rtnrwal  II ill  or 
Note. 

1.  Futuro  Illicit  Cohabitation  — Byles  on  Bills 
4  C.  of  L. — 13  193 


and  Notes  137;  Chitty  on  Bills  84.  See  Walk- 
er v.  Perkins,  3  Burr.  1568;  Friend  v.  Har- 
rison, 2  C.  &  P.  584,  12  E.  C.  L.  276;  Wine- 
brinner  v.  Weisiger,  3  T.  B.  Mon.  (Ky.)  35; 
Trovinger  v.  M'Burney,  5  Cow.  (N.  Y.)  253; 
and  the  title  Illegal  Contracts. 

2.  Past  Illicit  Cohabitation.  —  Byles  on  Bills 
and  Notes  137;  Chitty  on  Bills  84;  1  Par- 
sons Notes  and  Bills  214.  See  Gray  v.  Ma- 
thias,  5  Ves.  Jr.  291 ;  Nye  v.  Moseley,  6  B.  & 
C-  '331  '3  E.  C.  L.  119.  See  also  the  title 
Illegal  Contracts. 

3.  Fraud  Invalidates  a  Bill  or  Note.  —  Archer 
v.  Bamford,  3  Stark.  175,  14  E.  C.  L.  176b; 
Watson  v.  Russell,  3  B.  &  S.  34,  113  E.  C.  L. 
34;  Wenzel  v.  Shulz,  78  Cal.  221;  Kirkland 
v.  Lott,  3  111.  13,  33  Am.  Dec.  435;  Snyder  v. 
Hargus,  26  Kan.  416;  Wickham  v.  Grant, 
28  Kan.  517  ;  Penn  Mut.  L.  Ins.  Co.  -•.  Crane, 
134  Mass.  56;  Briggs  r.  Merrill,  58  Barb.  (N. 
Y.)  389;  Harlan  v.  Read,  3  Ohio  285,  17  Am. 
Dec.  594;  Stacy  v.  Ross,  27  Tex.  3,  84  Am. 
Dec.  604.  See  also  Davidson  v.  Jordan,  47 
Cal.  351  ;  Anderson  v.  Warne,  71  111.  20,  22 
Am.  Rep.  83;  Griffiths  -•.  Parry,  16  Wis.  218; 
and  the  title  Fraud. 

4.  Note  of  Insolvent  Debtor — Fraud. — Cock- 
shott  v.  Bennett,  2  T.  R.  763;  Phelps  -■.  Hop- 
kinson,  61  111.  App.  400;  Case  -•.  Gcrrisli,  15 
Pick.  (Mass.)  49;  Lothrop  v.  King,  8  Cush. 
(Mass.)  382;  Huckins  V.  Hunt,  138  Mass. 366; 
Sternburg  r.  Bowman,  103  Mass.  325;  Winn 
v.  Thomas,  55  N.  II.  294;  Church  :•.  Muir,  33 
N.  J.  L.  318;  McCausland  -•.  Ralston,  12  Nev. 
195,  28  Am.  Rep.  781  ;  Walker  v.  MeConnico, 
10  Yerg.  (Tenn.)  228. 

B.  Entire  Want  of  Consideration. —  Hill  Wil- 
son, L.  R.  8  Ch.  901  ;  Le  Blanc  :•.  Sanglair, 
12  Martin  (La.)  402,  13  Am.  Dec.  377;  Parish 
v.  Stone,  14  Pick.  (Mass.)  198,  25  Am.  Dec. 
378;  Hill  * ' .  Buckminster,  5  Pick.  (Mass.) 39! ; 

Warner  7'.  Crunch,  14  Allen  (Mass.)  163; 
Brewer  :■.  Harris,  2  Smed.  &  M.  (  Miss.)  84,41 
Am.  Dec.  5K7  ;  Drew  v.  Towle,  27  N.  II.  412, 
59  Am.  Dec.  380;  Johnson  7'.  Titus,  2  Hill  (N. 
Y.)6of>;  Sclinoninaker  71.  Roosa,  17  Johns.  (N. 
Y.)  301  ;  Barbor  :■.  Boehm,  21  Neb.  450. 
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(b)  Gifts  of  Bills  and  Notes — Note  or  Bill  of  the  Donor. — The  doctrine  of  total  want 
of  consideration  is  applied  to  the  case  of  gifts  of  negotiable  instruments.  The 
donor's  own  note  or  bill  of  exchange  is  not  a  good  subject  of  gift  either  inter 
vivos  or  causa  mortis.1  Such  a  gift  is  but  a  promise  to  pay  a  sum  certain  at  a 
future  day,  and  cannot  be  enforced  either  at  law  or  in  equity.* 

Note  or  Bill  of  the  Donee  or  of  a  Third  Person. — But  the  note  or  bill  of  exchange  of 
the  donee  himself,  or  of  a  third  person,  is  a  proper  gift  either  inter  vivos  or 
causa  mortis.3 

indorsement. — It  is  not  necessary  that  the  donor  should  indorse  the  bill  or 
note  of  the  third  party  to  constitute  it  a  valid  gift,  even  though  the  instrument 
is  payable  to  order.4 

Delivery. — In  order  to  constitute  a  valid  gift  of  either  a  note  or  bill  of  ex- 
change, there  must  be  a  delivery  of  the  instrument.5    But  this  delivery  need 


See  the  cases  cited  supra,  this  section,  Ne- 
cessity for  Consideration ;  and  also  the  title 
Consideration. 

Worthlessness  of  the  Consideration. — In  the 

absence  of  fraud  or  warranty,  it  is  not  a  de- 
fense that  the  consideration  for  which  the 
note  or  bill  was  given  turned  out  to  be  worth- 
less. Smock  v.  Pierson,  68  Ind.  405,  34  Am. 
Rep.  269;  Reed  v.  Prentiss,  1  N.  H.  174,  8 
Am.  Dec.  50;  Johnson  v.  Titus,  2  Hill  (N.Y.) 
606;  Rudderow  v.  Huntington,  3  Sandf.  (N. 
Y.)  252. 

1.  Donor's  Own  Note  or  Bill  Not  a  Valid  Gift — 

England. — Ward  v.  Turner,  2  Ves.  431 ;  Hol- 
liday  v.  Atkinson,  5  B.  &  C.  501, 11  E.  C.  L.  286. 

Connecticut. — Raymond  v.  Sellick,  10  Conn. 
480. 

Massachusetts. — Parish  v.  Stone,  14  Pick. 
(Mass.)  198,  25  Am.  Dec.  378;  Bartlett,  Peti- 
tioner, 163  Mass.  509. 

New  Hampshire. — Copp  v.  Sawyer,  6  N.  H. 
386;  Flint  v.  Pattee,  33  N.  H.  520,  66  Am.  Dec. 
742. 

New  Jersey. — Voorhees  v.  Combs,  33  N.  J. 
L.  494. 

New  York. — Harris  v.  Clark,  3  N.  Y.  93,  51 
Am.  Dec.  352,  overruling  Wright  v.  Wright, 
1  Cow.  (N.  Y.)  598;  Craig  v.  Craig,  3  Barb. 
Ch.  (N.  Y.)  76;  Schoonmaker  v.  Roosa,  17 
Johns.  (N.  Y.)  301 ;  Phelps  v.  Phelps,  28  Barb. 
(N.  Y.)  i2i. 

Pennsylvania. — Kern'sEstate,i7i  Pa. St. 55. 

South  Carolina. — Hall  v.  Howard,  Rice  L. 
(S.  Car.)  310,  33  Am.  Dec.  115. 

Vermont. — Holley  v.  Adams,  16  Vt.  206,  42 
Am.  Dec.  508;  Smith  v.  Kittridge,  21  Vt.  238. 

See  Woodbridge  v.  Spooner,  3  B.  &  Aid.  235, 
5  E.C.L.  268;  Tatet;.  Hilbert,  2  Ves.  Jr.  111; 
Disher  v.  Disher,  I  P.  Wms.  204.  See  gener- 
ally the  title  Gifts. 

2.  Donor's  Own  Note  a  Mere  Promise.  —  Blan- 
chard  -'.  Williamson,  70  111.  647;  Shaw  v. 
Camp,  160  111.  425  ;  Starrs.  Starr,  9  Ohio  St.  74. 

In  Kern's  Estate,  171  Pa.  St.  55,  the  court 
said:  "It  is  the  nature  of  a  gift  to  be  revo- 
cable until  executed  by  delivery,  and  the  au- 
thorities are  uniform  that  the  delivery  of  a 
promissory  note  or  a  check  is  not  an  executed 
gift  of  the  money,  but  remains  revocable  and 
will  be  revoked  by  the  death  of  the  promisor 
before  actual  payment." 

3.  Note  or  Bill  of  Any  Other  Person  may  Be  a 
Valid  Gift.  —  Jones  v.  Deyer,  16  Ala.  221 ;  Ash- 


brook  v.  Ryon,  2  Bush  (Ky.)  228,  92  Am. 
Dec.  481 ;  Borneman  v.  Sidlinger,  15  Me.  429, 
33  Am.  Dec.  626;  Sessions  v.  Moseley,  4 
Cush.  (Mass.)  87;  Chase  v.  Redding,  13  Gray 
(Mass.)  418;  Coutant  v.  Schuyler,  1  Paige 
(N.  Y.)  316;  Bedell  v.  Carll,  33  N.  Y.  581; 
Caldwell  v.  Renfrew,  33  Vt.  213.  See  Brad- 
ley v.  Hunt,  5  Gill  &  J.  (Md.)  54,  23  Am.  Dec. 
597- 

Donor  Not  Liable  to  Donee.  —  Of  course  no 
action  can  be  sustained  in  the  case  of  such  a 
transfer  by  the  donee  against  the  donor,  for 
between  them  the  defense  of  want  of  consid- 
eration is  good.  See  infra,  this  section,  When 
Want  or  Failure  may  be  Shown  —  Indorsee 
and  Immediate  Indorser. 

Donee's  Own  Note. —  The  owner  of  a  promis- 
sory note  may  give  it  to  either  a  stranger  or 
the  maker  of  it,  and  if  to  the  maker  the  note 
is  thereby  canceled.  Stewart  v.  Hidden,  13 
Minn.  43. 

4.  Indorsement  by  the  Donor  Unnecessary. — 

Druke  v.  Heiken,  61  Cal.  346,  44  Am.  Rep. 
553;  Brown  v.  Brown,  18  Conn.  410,  46  Am. 
Dec.  328;  Randall  v.  Lunt,  51  Me.  253;  Ses- 
sions v.  Moseley,  4  Cush.  (Mass.)  87;  Bates 
v.  Kempton,  7  Gray  (Mass.)  382;  Grover  v . 
Grover,  24  Pick.  (Mass.)  261,  35  Am.  Dec. 
319;  Gourley  v.  Linsenbigler,  51  Pa.  St.  345. 

Such  a  gift  operates  as  an  assignment,  and 
the  assignment  of  a  chose  in  action  may  be  by 
parol.  See  the  title  Assignments,  vol.  2,  p. 
1056.  See  also  infra,  this  title,  Transfer  by 
Delivery — Of  Instruments  Payable  to  Order. 

5.  Delivery  Is  Necessary. — Drury  v.  Smith, 

1  P.  Wms.  404;  Duffield  v.  Hicks,  1  Bligh 
N.  S.  497;  Hewitt  *.  Kaye,  L.  R.  6  Eq.  198, 

2  Ames  669;  Jones  v.  Deyer,  16  Ala.  221; 
Hatcher  v.  Buford,  60  Ark.  169;  Giselman  v. 
Starr,  106  Cal.  651 ;  Gammon  Theological 
Seminary  v.  Robbins,  128  Ind.  85  ;  Bradley  v. 
Hunt,  5  Gill  &  J.  (Md.)  54,  23  Am.  Dec.  597; 
Grover  v.  Grover,  24  Pick.  (Mass.)  261,  35 
Am.  Dec.  319;  Pearson  v.  Pearson,  7  Johns. 
(N.  Y.)  26;  Bedell  v.  Carll,  33  N.  Y.  581. 

See  generally  the  title  Gifts. 

Destruction  of  Notes  by  the  Holder. — If  a  per- 
son destroy  notes  belonging  to  him,  and  at  the 
time  makes  a  statement  that  he  expects  to  die 
shortly  and  wishes  the  maker  to  be  relieved 
from  the  payment  of  the  notes,  this  amounts 
to  a  gift  causa  mortis.  Darland  v.  Taylor,  52 
Iowa  503,  35  Am.  Rep.  285. 
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not  be  made  directly  to  the  donee,  but  may  be  to  a  third  person  for  him.1 

(2)  Partial  Want. — It  has  been  uniformly  held  that  a  partial  want  of 
consideration  would,  in  an  action  between  the  immediate  parties,  reduce  the 
amount  of  the  recovery  pro  tanto.2 

Invalidity  of  One  of  Several  Considerations. — And  if  there  is  more  than  one  consid- 
eration for  a  bill  or  note,  and  one  of  them  is  invalid,  there  can  be  a  recovery 
only  to  the  amount  of  the  valid  consideration.3 

(3)  Total  Failure. — And  it  is  likewise  true  that  a  bill  or  note  of  which 
the  consideration  has  entirely  failed  is  incapable  of  being  enforced  between  the 
immediate  parties  thereto.4 

(4)  Partial  Failure. — Though  some  of  the  earlier  cases  denied  the  doctrine, 
there  is  now  no  question,  in  the  light  of  recent  decisions,  that  a  partial  failure 
of  consideration  is  a  defense  pro  tanto  when  such  failure  is  liquidated  in 
amount,  or  can  be  definitely  ascertained  by  computation,5  and  it  has  been 


1.  Delivery  may  be  Made  to  a  Third  Person. — 
Jones  v.  Deyer,  16  Ala.  221 ;  Southerland  v. 
Southerland,  5  Bush  (Ky.)  591;  Borneman 
v.  Sidlinger,  15  Me.  429.  33  Am.  Dec.  626; 
Langworthy  v.  Crissey,  10  Misc.  Rep.  (N.  Y. 
Supreme  Ct. )  450. 

2.  Tye  v.  Gwynne,  2  Campb.  346;  Barber**'. 
Morton,  7  Ont.  App.  126;  Mercer  v.  Clark,  3 
Bibb  (Ky.)  224. 

Amount  of  the  Note  Too  Great. — It  may  be 
shown  that  the  note  was  given  for  a  larger 
amount  than  was  actually  due,  either  by  mis- 
take or  fraud.  Southall  v.  Rig*?,  11  C.  B.  481, 
73  E.  C.  L.  481  ;  Darnell  v.  Williams,  2  Stark. 
166,  3  E.  C.  L.  361 ;  Claxon  v.  Demaree,  14 
Bush  (Ky.)  172;  Stevens  v.  Mclntire,  14  Me. 
14;  Seeley  v.  Engell,  13  N.  Y.  542.  See  Buck 
v.  Steffey,  65  Ind.  58. 

Amount  of  the  Note  Estimated. — It  may  be 
shown  that  a  note  was  given  for  an  estimated 
amount,  with  the  agreement  that  only  so  much 
was  to  be  paid  on  it  as  the  articles  for  which 
it  was  given  could  be  disposed  of  for.  Fol- 
som  v .  Mussey,  8  Me.  400,  23  Am.  Dec.  522. 

Distinction  between  Want  and  Failure  of  Con 
Blderatlon — In  Hodgkins  v.  Moulton,  100  Mass. 
309,  Colt,  J.,  said:  "  A  distinction  is  to  be  ob- 
served, which  is  frequently  disregarded,  be- 
tween original  want  and  subsequent  failure  of 
consideration.  Failure  of  consideration,  total 
or  partial,  occurs  when  the  consideration, 
good  and  sufficient  at  the  time  the  agreement 
is  made,  by  some  breach  of  contract,  mistake, 
or  accident,  lias  afterwards  failed.  Total  fail- 
ure may  always  be  pleaded  and  shown  in  de- 
fense; partial  failure,  only  when  ascertained 
and  liquidated,  unless  offered  as  evidence  in 
reduction  of  damages,  under  the  rule  which 
permits  such  defense  in  certain  cases,  when 
it  Is  properly  pleaded,  to  avoid  circuity  of 
action.  A  partial  want  of  consideration, 
on  the  other  hand,  is  always  a  defense  pro 
tanto." 

3.  Amount  of  Recovery  When  One  or  More  of 
Several  Considerations  Is  Invalid  — Hates  v.  But- 
ler, 46  Me.  387 ;  Loring  v.  Sumner,  13  Pick. 
(Mass.)  100;  Parish  v.  Stone,  14  Pick.  (Mass.) 
198,  15  Am.  Dec.  37H ;  Guild  v.  Belcher,  1  to 
Mass.  257;  Collins  Iron  Co.  v.  Burkam,  10 
Mich.  283  ;  Briscoe  v.  Kinealy,  8  Mo.  App  76  ; 
Wilson  v.  Porder,  20  Ohio  St.  89,  3  Am. 
Rep.  627. 


4.  Total  Failure  of  Consideration  as  a  Defense 

— England . — Jefferies  v.  Austin,  1  Stra.  674. 

United  States. — Greenleaf  7\Cook,2  Wheat. 
(U.  S.)  13. 

Delaware. — Ewingr.  Chase,  2  Del.  Ch.  278. 

Georgia. — Toombs  v.  West,  94  Ga.  280. 

Illinois. — Jones  v.  Buff  urn,  50  111.  277  ;  Town- 
send  v.  Water  Com'rs,  63  111.  26,  14  Am. 
Rep.  109. 

Indiana. — Home  Ins.  Co.  v.  Daubenspeck, 
115  Ind.  306;  Arnold  7'.  Wilt,  86  Ind.  367. 

Iowa. — Cooper  v.  King,  73  Iowa  136. 

Kansas. — French  v.  Gordon,  10  Kan.  370. 

Maine. — Lloyd  v.  Jewell,  1  Me.  352,  10  Am. 
Dec.  73. 

Afassactiuse/ts. — Knapp  v.  Lee,  3  Pick. 
(Mass.)  452;  Dickinson  v.  Hall,  14  Pick. 
(Mass.)  217,  25  Am.  Dec.  390;  Curtis  v.  Clark, 
133  Mass.  509. 

Missouri. — Smith  v.  Busby,  15  Mo.  388,  57 
Am.  Dec.  207;  Hacker  v.  Brown,  81  Mo.  68. 

New  Hampshire. — Drew  v.  Towle,  27  N.  H. 
412,  59  Am.  Dec.  380. 

New  York. — Winter  v. Livingston,  13  ]ohns. 
(N.  Y.)  56;  Frisbie  v.  Hoffnagle,  n  Johns.  (N. 
Y.)  50;  Sill  v.  Rood,  15  Johns.  (N.  Y.)  230. 

Texas. — Tippett  v.  Mize,  30  Tex.  361,  94 
Am.  Dec.  313;  Perrv  v.  Connell  (Tex.  Civ. 
App.  1895), 31  S.  W.  Rep.  685. 

6.  Partial  Failure  Is  a  Defense  Pro  Tanto — 
Alabama. — Agnew  v.  Walden,  84  Ala.  502. 

Illinois. —  Hill  v.  Enders,  19  III.  163;  Mr- 
Henry  v.  Yokum,  27  III.  160. 

Kansas. — Dodge  v,  Oatis,  27  Kan.  762. 

Massachusetts. — Pcrlcy  v.  Balch,  23  Pick. 
(Mass.)  283,  34  Am.  Dec.  56;  Daggett  r.  Dag- 
gett, 8  Cush.  (Mass.)  520;  Harrington  v.  Strat- 
ton,  22  Pick.  (Mass.)  510. 

Minnesota. — Torinus  7'.  Buckham,  29  Minn. 
128. 

Afississipf>i.  —  Brewer  7'.  Harris,  2  Smed.  & 
M.  (Miss.)  84,  41  Am.  Dec.  587;  Rasberry  v. 
Moye,  23  Miss.  320. 

Missouri — Smith  :■.  Busby,  15  Mo.  388,  57 
Am.  Dec.  207  ;  Brown  •  Weldon,  27  Mo  App. 
951,  99  Mo.  s/>K. 

New  Jcrscv. — WyckolT  7'.  Runyon,  33  N.  J. 
L.  107 

New  fork. — Spalding  v.  Vnndercook,  2 
Wend.  (N.  Y  )  431. 

Wisconsin.—  Peterson  r .  Johnson,  .'2  Wis.  21, 
94  Am.  Dec.  581  ;  Griffiths  v.  Parry,  16  Wis.aiS. 
;  Volume  IV. 


The  Contract  Evidenced 


BILLS  AND  NOTES. 


by  a  Bill  or  Note. 


expressly  held  that,  even  though  the  amount  of  the  failure  be  unliquidated,  it 
may  be  shown.1 

(5)  When  Want  or  Failure  may  be  Shown — (a)  immediate  Parties. — The  gen- 
eral rule  is,  that  between  the  immediate  parties  to  a  bill  or  note,  want  or 
failure  or  other  defect  of  consideration  may  always  be  shown.2 

Original  Parties. — This  doctrine  is  of  most  frequent  application  in  actions 
between  the  payee  and  maker  of  a  note,  the  drawer  and  acceptor,  or  the  payee 
and  drawer  of  a  bill.3 


Early  Doctrine — Defendant  must  Resort  to  a 
Cross  Action. — In  the  earlier  cases,  it  was  held 
that  the  defendant  could  not  show  a  partial 
failure  of  consideration  as  a  defense,  but  must 
resort  to  an  independent  action.  Obbard  v. 
Betham,  M.  &  M.  483,  22  E.  C.  L.  363;  Mor- 
gan v.  Richardson,  1  Campb.  40,  and  note; 
Sully  v.  Frean,  10  Exch.  535 ;  Warwick  v. 
Nairn,  10  Exch. 762  ;  Tyez».  Gwynne,  2  Campb. 
346;  Noble  v.  Smith,  Quincy  (Mass.)  254; 
Walters  v.  Armstrong,  5  Minn.  448;  Wash- 
burn v.  Picot,  3  Dev.  L.  (N.  Car.)  390;  Stone 
v.  Peake,  16  Vt.  213;  Thrall  v.  Horton,  44  Vt. 
386.    See  Moggridge  v.  Jones,  14  East  486. 

The  Amount  of  the  Failure  must  Be  Definite. — 
Day  v.  Nix,  9  Moore  159,  17  E.  C.  L.  121 ; 
Agra,  etc.,  Bank  v.  Leighton,  L.  R.  2  Exch. 
56;  McGregor  v.  Bishop,  14  Ont.  Rep.  10; 
Drew  v.  Towle,  27  N.  H.  412,  59  Am.  Dec. 
380;  Riddle  v.  Gage,  37  N.  H.  519,  75  Am. 
Dec.  151;  Stone  v.  Peake,  16  Vt.  213;  Rich- 
ardson v.  Sanborn,  33  Vt.  75. 

In  Star  Kidney  Pad  Co.  v.  Greenwood,  5 
Ont.  Rep.  28,  which  was  an  action  brought 
to  recover  upon  a  promissory  note  given  for 
certain  articles  represented  to  have  curative 
properties,  but  which  were  really  valueless,  it 
was  held  that  the  defendant  might  show  fail- 
ure of  consideration  as  a  defense  pro  tanto, 
being  a  sum  susceptible  of  computation,  and 
that  more  having  been  paid  by  the  defendant 
than  the  articles  were  really  worth,  the  plain- 
tiff was  properly  nonsuited. 

Amount  of  Damages  must  Be  Certain. — In  an 
action  on  a  bill  or  note  the  defendant  cannot 
show  a  partial  failure  of  consideration  to  re- 
duce the  damages,  if  the  quantum  to  be  de- 
ducted on  account  of  such  partial  failure  is  not 
of  definite  computation,  but  of  unliquidated 
damages,  and  there  has  been  no  attempt  to  re- 
pudiate the  contract  or  restore  the  considera- 
tion.   Pulsifer  v.  Hotchkiss,  12  Conn.  234. 

Incumbrance  on  Realty  Paid  by  the  Vendee. — 
If  the  purchaser  of  land,  who  receives  a  war- 
ranty deed,  pays  the  amount  of  an  incumbrance 
which  is  found  to  exist,  the  amount  of  a  plain- 
tiff's recovery  in  an  action  upon  this  note  will 
be  reduced  by  that  amount.  Cheney  v.  City 
Nat.  Bank,  77  111.  562;  Sanger  v.  Cleveland, 
10  Mass.  415;  Davis  v.  Bean,  114  Mass.  358. 

Illinois  Statute. — In  Illinois,  by  statute,  either 
a  want  or  failure  of  consideration,  in  whole  or 
in  part,  is  a  defense  to  an  action  upon  a  bill 
or  note.  2  Starr  &  C.  Anno.  Stat.  2802,  §  13; 
Mason  v.  Wait,  5  111.  127;  Kinzie  v.  Chicago, 
3  111.  187,  33  Am.  Dec.  443;  McHenry  v. 
Yokum,  27  111.  160;  Great  Western  Ins.  Co. 
v.  Rees,  29  111.  272  ;  Oertel  v.  Schroeder,  48  111. 
133;  Honeyman  v.  Jarvis,  64  111.  366. 

1.  Partial  Failure  Unliquidated.  —  Stacy  v. 


Kemp,  97  Mass.  166 ;  Davis  v.  Wait,  12  Oregon 
426.  In  Herbert  v.  Ford,  29  Me.  546,  after  a 
review  of  the  authorities,  it  was  held  that  a 
partial  failure  of  consideration  might  be. 
proved  between  the  original  parties,  though 
the  amount  of  the  failure  was  unliquidated. 
Wells,  J.,  in  delivering  the  opinion  of  the 
court,  said:  "The  tendency  of  decisions  in 
this  country  has  been  to  allow  a  broader  lati- 
tude of  defense  than  was  permitted  by  the 
rigid  rules  of  the  common  law  to  bills  of  ex- 
change and  promissory  notes  where  the  justice 
of  the  case  required  it  and  a  circuity  of  action 
could  be  avoided."  See  Harrington  v.  Strat- 
ton,  22  Pick.  (Mass.)  517. 

2.  Between  Immediate  Parties.  —  Holliday  v. 
Atkinson,  5  B.  &  C.  501,  11  E.  C.  L.  286; 
Wells  v.  Hopkins,  5  M.  &  W.  7;  Milnes  v. 
Dawson,  3  Eng.  L.  &  Eq.  530;  McGregor  v. 
Bishop,  14  Ont.  Rep.  10;  Folsom  v.  Mussey, 
8  Me.  400,  23  Am.  Dec.  522  ;  Maltz  v.  Fletcher, 
52  Mich.  484;  Watson  v.  Flanagan,  14  Tex. 
354.    See  also  Hooper  v.  Treffry,  1  Exch.  17. 

Immediate  Parties  are  parties  in  direct  re- 
lation with  each  other.  All  other  parties  are 
remote.  Prima  facie  the  drawer  and  the  ac- 
ceptor, or  the  drawer  and  the  payee  of  a  bill, 
the  maker  and  payee  of  a  note,  and  the  in- 
dorser  and  indorsee  of  either  a  bill  or  note  are 
in  direct  relation.  Chalmers  on  Bills  of  Ex- 
change (5th  Eng.  ed.  )  95;  Byles  on  Bills 
(Wood's  ed.)  *  130. 

Want  or  failure  of  consideration  of  a  bill  of 
exchange  may  be  shown  in  an  action  brought 
by  the  payee  against  the  drawer,  by  the  in- 
dorsee against  the  payee,  or  by  the  drawer 
against  the  acceptor,  but  not  in  an  action 
between  the  payee  and  the  acceptor.  Spurgin 
v.  McPheeters,  42  Ind.  527. 

A  and  B,  who  were  partners  in  a  firm  at 
Rio  Janeiro,  purchased  of  C  a  bill  drawn  by 
C,  in  favor  of  A,  on  the  defendants  at  ninety 
days'  sight,  and  agreed  to  pay  C  the  price  at 
the  end  of  the  month.  The  price  was  not 
paid,  and  the  bill  having  been  remitted  to  A, 
he  sued  the  defendants  who  had  accepted  it. 
It  was  held  that  the  defendants  were  not  liable 
since  there  was  a  total  failure  of  considera- 
tion, and  that  the  plaintiff  was  in  the  same 
situation  as  if  B  were  suing  together  with  him. 
Astley  v.  Johnson,  5  H.  &  N.  137.  See  also 
Puget  de  Bras  -'.  Forbes,  1  Esp.  N.  P.  117. 

3.  Original  Parties. — The  consideration  of  a 
negotiable  paper  is  examinable,  as  between 
the  original  parties  to  that  paper,  and  hence 
it  may  always  be  shown,  as  between  such 
parties,  that  there  was  no  original  considera- 
tion, or  that  the  original  consideration  has 
wholly  failed.  Murphy  v.  Keyes,  39  N.  Y. 
Super.  Ct.  18;  Phoenix  Ins.  Co.  r/Fiquet,  7 
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Indorsee  and  Indorser. — And  between  the  indorsee  and  his  immediate  indorser, 
the  consideration  for  the  indorsement  is  always  open  to  inquiry.1 

Indorsement  of  a  Gift. — And  if  the  donor  of  a  bill  or  note  indorses  it,  the  want 
of  consideration  for  the  indorsement  may  be  shown  to  defeat  a  recovery  by 
the  donee.2 

Proof  of  Eeal  Relation  of  Parties. — The  form  of  the  instrument  is  not,  however, 
conclusive  as  to  the  relation  of  the  parties  thereto,  and,  although  it  appears  on 
the  face  of  the  bill  or  note  that  the  plaintiff  was  the  immediate  promisee  of  the 
defendant,  it  is  admissible  for  the  plaintiff  to  show  by  extrinsic  evidence  that 
he  was  not  such  immediate  promisee  in  fact,  but  that  the  paper  came  to  him 
through  other  hands,  and  thus  excludes  evidence  to  impeach  the  considera- 
tion.3 


Johns.  (N,  Y.)  383;  Schoonmaker  v.  Roosa, 
17  Johns.  (N.  Y.)  301. 

Between  Payee  and  Maker — England. — Jef- 
feries  v.  Austin,  I  Stra.  674. 

Maine. — Stevens  v.  Mclntire,  14  Me.  14; 
Wadsworth  v.  Smith,  23  Me.  562. 

New  Hampshire. — Horn  v.  Fuller,  6  N.  H. 
5"- 

Massachusetts.  —  Aldrich  v.  Stockwell,  9 
Allen  (Mass.)  45;  Slade  v.  Hood,  13  Gray 
(Mass.)  97. 

Minnesota. — Stevens  v.  Johnson,  28  Minn. 
172;  Torinus  v.  Buckham,  29  Minn.  128. 

Missouri. — Hacker  v.  Brown,  81  Mo.  68. 

Nebraska. — Wilson  ^.Ellsworth,  25  Neb.  246. 

New  York. — Winchell  v.  Latham,  6  Cow. 
(N.  Y.)  682;  Slade  v.  Halsted,  7  Cow.  (N.Y.) 
322  ;  Fink  v.  Cox,  18  Johns.  (N.  Y.)  145,  9  Am. 
Dec.  191 ;  Cowee  v.  Cornell,  75  N.  Y.  91,  31 
Am.  Rep.  428. 

Pennsylvania. — Barnet  V.  Offerman,  7  Watts 
(Pa.)  130. 

Between  Drawer  and  Acceptor. — Mann  v. 
Lent,  10  B.  &  C.  S84,  21  E.  C.  L.  192;  Obbard 
v.  Betham,  M.  &  M.  483,  22  E.  C.  L.  363 ;  Ken- 
dall v.  Galvin,  15  Me.  131,  32  Am.  Dec.  141; 
Trego  v.  Lowrey,  8  Neb.  238  ;  Griffith  v.  Read, 
21  Wend.  (N.  Y.)  502,  34  Am.  Dec.  267 ;  Hid- 
den v.  Waldo,  55  N.  Y.  294. 

Between  Payee  and  Drawer. — Barker  v.  Pren- 
tiss, 6  Mass.  430;  McCulloch  v.  Hoffman,  10 
Hun  (N.  Y.)  133;  Hill  v.  Ely,  5  S.  &  R.  (Pa.) 
363,  9  Am.  Dec.  376. 

When  Drawer  and  Payee  Are  the  Same  Person. 
— Thomas  v.  Thomas,  7  Wis.  476.  In  an  ac- 
tion brought  against  the  acceptor  of  a  bill  of 
exchange  by  the  payee,  who  is  also  the  drawer, 
it  may  be  shown  that  the  defendant  accepted 
the  bill  in  part  for  value  and  in  part  as  an  ac- 
commodation to  the  plaintiff.  Darnell  v.  Wil- 
liams, 2  Stark.  166,  3  K.  C.  L.  361.  See  also 
C  lark  v.  Lazarus,  2  M.  &  G.  167,  40  E.  C.  L.  314. 

1.  Between  Indorsee  and  Immediate  Indorser. 
— Easton  v.  Pratchett,  1  C.  M.  &  R.  798,2  C. 
M.  &  R.  542;  Kirkham  v.  Boston,  67  111.  599; 
Larrabee v. Fairbanks, 24  Me.  363,41  Am .  Dec. 
(Ho;  Hamburger  v.  Miller,  48  Md.  317  ;  Shaw 
v.  Stein,  79  Mich.  77;  Livingston  7'.  Has  tie, 
2  Cai.  (N.  Y.)  246;  Oakley  v.  Boorman,  2t 
Wend.  (N.Y.)  588;  Herrlck  v.  Carman,  10 
Johns.  (N.  Y.)  224;  Bookstaver  v.  Jayne,  60 
N.  Y.  146;  Miner  v.  Robinson,  1  D.  Chip. 
(Vt.)  392,  12  Am.  Dec.  694. 

2.  Easton  v.  Pratchett,  1  C.  M.  &  R.  798; 
Weston  7'.  Hight,  17  Me.  287,35  Am,  Dec.  350. 


3.  Brummel  v.  Enders,  18  Gratt.  (Va.)  905. 

Foreign  Bill  —  Proof  that  Payee  and  Drawer 
Not  Immediate  Parties. — Where  A  purchased  a 
bill  of  exchange  from  the  drawer,  payable  to  B, 
promising  to  pa}'  the  purchase  money  at  a 
future  date,  and  A  transferred  the  bill  to  B  for 
value  and  failed  before  paving  the  purchase 
money  to  the  drawer,  it  was  held,  in  an  action 
by  B  against  the  drawer,  that  the  defendant 
could  not  show  failure  of  consideration, 
although  upon  the  face  of  the  paper  the  plain- 
tiff appeared  to  be  the  immediate  promisee  of 
the  defendant.  Munroe  v.  Bordier,  8  C.  B. 
862,  65  E.  C.  L.  862.  In  delivering  judgment 
in  this  case,  Wilde,  C.  J.,  said  :  "  The  writers 
upon  foreign  bills  contemplate  the  existence 
of  four  parties  :  the  giver  of  value,  or  purchaser 
of  the  bill,  or  remitter  as  he  is  often  called ; 
the  drawer;  the  party  to  whom  the  bill  is  to 
be  paid  abroad  ;  and  the  drawee.  The  ordinary 
course  of  dealing  with  reference  to  foreign 
bills,  as  described  by  them,  begins  by  the  sale 
of  the  bill  by  the  drawer  to  some  person  other 
than  the  payee;  it  therefore  does  not  contem- 
plate that  the  consideration  for  the  bill  should 
necessarily  move  from  the  payee  to  the  drawer, 
or  that  no  person  but  the  drawer  should  have 
the  right  to  confer  a  title  to  the  bill  upon  the 
payee."  And  he  quoted  the  following  passage 
from  Beawes,  Lex.  Merc,  par.  14,  p.  418  :  "  In 
case  of  a  remitter's  failing  before  he  has  paid 
the  value,  and  the  person  on  whom  the  bill  is 
drawn  gets  advice  of  this  occurrence  before  ac- 
ceptance and  therefore  refuses  to  accept  it,  the 
bill,  on  its  returning  protested,  shall  be  paid 
notwithstanding,  with  all  charges,  by  the 
drawer,  under  proof  by  the  possessor  that  lie 
negotiated  the  said  bill  and  paid  a  just  value 
for  it."  But  where  the  remitter  in  such  a  case 
is  the  agent  of  the  payee,  it  appears  that  such 
a  failure  of  consideration  is  a  good  defense. 
Puget  de  Bras  7'.  Forbes,  1  Ksp.  N.  P.  117.  But 
compare  Poirier  7'.  Morris,  2  El.  &  Bl.  89,  75 
E.  C.  L.  89. 

Note—  Proof  that  Payee  and  Maker  Not  Immo 
dlato  Parties. — In  an  action  by  the  payee  of  a 
promissory  note  against  the  maker,  the  de- 
fendant cannot  set  up  want  or  failure  of  con- 
sideration where  it  appears  that  the  defendant 
made  the  note  payable  to  the  plaintiff-  at  the 
request  of  A,  ami  delivered  it  to  A,  who  trans- 
ferred it  to  the  plaintiff  for  value,  anil  the  re- 
lation of  the  parties  as  shown  upon  the  face 
of  the  paper  does  not  preclude  the  plaintiff 
from  showing  the  true  state  of  tliecase.  Cafjle 
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(b)  Remote  Parties. — The  defense  of  a  want  or  failure  of  consideration  cannot 
be  asserted  against  a  remote  party  who  is  a  bona  fide  holder  for  value,1  for  such  a 
holder  of  negotiable  paper  takes  the  title  free  from  the  equities  which  might 
be  asserted  against  prior  parties.2 

Consideration  Given  by  Intermediate  Party. — Between  remote  parties,  for  example 
between  the  payee  and  the  acceptor,  or  the  indorsee  and  the  remote  indorser,  two 
distinct  considerations  at  least  must  come  in  question  ;  first,  that  which  the 
defendant  received  for  his  liability;  and  second,  that  which  the  plaintiff  gave 
for  his  title.  An  action  between  remote  parties  will  not  fail  unless  there  be 
absence  or  failure  of  both  these  considerations.3  And  if  any  intermediate 
holder  between  the  defendant  and  the  plaintiff  gave  value  for  the  bill,  that  in- 
tervening consideration  will  sustain  the  plaintiff's  title.4 

But  if  Value  has  Never  been  Given  for  the  instrument,  and  there  is  a  total  want  of 
consideration  for  all  the  transfers  thereof,  this  constitutes  a  defense  even  as  to 
remote  parties.6 

A  Remote  Party  Who  Has  Notice  that  the  defense  of  want  or  failure  of  considera- 
tion could  be  asserted  against  the  holder  from  whom  he  receives  the  instru- 
ment, takes  the  paper  subject  to  the  same  defense.6  But  there  is  an  exception 
to  this  rule  in  the  case  of  accommodation  paper.7 


v.  Lane,  49  Ark.  465.  See  also  South  Boston 
Iron  Co.  v.  Brown,  63  Mo.  139;  Brown  v.  Wel- 
don,  27  Mo.  App.  259;  Horn  v.  Fuller,  6  N. 
H.  511. 

Title  Made  through  Payee's  Blank  Indorsement 
— Value  as  to  Subsequent  Indorsee. — Where  an 
accepted  bill,  payable  to  the  order  of  the 
drawer,  is  indorsed  in  blank  by  the  drawer, 
and,  after  passing  through  several  hands, 
comes  to  the  possession  of  A.  and  the  latter 
fills  out  the  blank  indorsement  to  himself,  and 
sues  the  acceptor,  it  will  not  avail  the  defend- 
ant to  show  that  the  bill  was  without  consid- 
eration as  between  himself  and  the  drawer, 
and  that  the  drawer's  indorsement  was  with- 
out consideration;  for,  although,  by  the  face 
of  the  instrument  and  the  chain  of  title  which 
A.  sets  up,  he  appears  to  be  the  direct  promisee 
of  the  drawer,  he  is  not  so  in  fact.  Arbouin 
v.  Anderson,  1       B.  498,  41  E.  C.  L.  642. 

Accommodation  Paper. — This  principle  is  es- 
pecially applicable  to  accommodation  paper. 
See  the  title  Accommodation  Paper,  vol.  1, 
P-  343- 

The  accommodation  maker  or  indorser  may 
be  subrogated  to  the  position  of  the  party  ac- 
commodated as  to  defenses  which  the  latter 
may  assert.  See  the  same  title,  vol.  1,  pp.  365, 
373. 

1.  The  Consideration  may  Not  be  Inquired  into 
between  Remote  Parties — England. — Scott  v. 
Lifford,  1  Campb.  246;  Gascoyne  v.  Smith,  1 
McClel.  &  Y.  338;  Watson  v.  Russell,  3  B.  & 
S.  34,  113  E.  C.  L.  34;  Hunter  v.  Wilson,  4 
Exch.  489;  Collins  v.  Martin,  1  B.  &  P.  651; 
Barber  v.  Richards,  6  Exch.  63;  Munroe  v. 
Bordier,  8  C.  B.  862,  65  E.  C.  L.  862. 

United  States.  —  Bank  of  British  North 
America  v. Ellis,  6  Sawy.  (U.  S.)  96,  9  Rep.  204. 

Arkansas. — Trader  v.  Chidester,  41  Ark. 
243,  48  Am.  Rep.  38. 

California. — Siebe  v.  Joshua  Hendy  Mach. 
Works,  86  Cal.  390. 

Illinois. — Woods  v.  Hynes,  2  111.  103. 

Massachusetts. — Wheeler  v.  Guild,  20  Pick. 
(Mass.)  551,  32  Am.  Dec.  231. 


Missouri. — Merrick  v.  Phillips,  58  Mo.  436; 
Mayes  v.  Robinson,  93  Mo.  114. 

New  Tork.  —  Hall  v.  Wilson,  16  Barb.  (N. 

Y.)  548. 

Pennsylvania. — Harrisburg  Bank  v.  Meyer, 
6  S.  &  R.  (Pa.)  537. 

South  Carolina.  —  Rock  Island  First  Nat. 
Bank  v.  Anderson,  32  S.  Car.  538. 

Tennessee.  —  Bearden  v.  Moses,  7  Lea 
(Tenn.)  459. 

Texas.  —  Watson  v.  Flanagan,  14  Tex.  354. 

Wisconsin. — Croft  v.  Bunster,  9  Wis.  503; 
Stilwell  v.  Kellogg,  14  Wis.  465. 

See  Grant  t>.  Vaughan,  3  Burr.  1516;  Pea- 
cock v.  Rhodes,  Doug.  636;  Thurston  v. 
M'Kown,  6  Mass.  428. 

2.  See  infra,  this  title,  Rights  of  Holder. 

3.  Byles  on  Bills  (Wood's  ed.)  *i3o;  Bosan- 
quet  v.  Corser,  8  M.  &  W.  142;  Hoffman  v. 
Milwaukee  Bank,  12  Wall.  (U.  S.)  191;  Bank 
of  British  North  America  v.  Ellis,  6  Sawy. 
(U.  S.)  96,  9  Rep.  204.  See  Robinson  v.  Rey- 
nolds, 2Q.B.  202,  42  E.  C.  L.  637;  Thiede- 
mann  v.  Goldschmidt,  r  DeG.F.  &  J.  10. 

4.  Byles  on  Bills  (Wood's  ed.)  *i3o;  Hunter 
v.  Wilson,  4  Exch.  489;  Hoffman  v.  Milwau- 
kee Bank,  12  Wall.  (U.  S.)  191 ;  Bank  of  British 
North  America  v.  Ellis,  6  Sawy.  (U.  S.)  96,  9 
Rep.  204  ;  Hascall  v.  Whitmore,  19  Me.  102,  36 
Am.  Dec.  738;  Estabrook  v.  Boyle,  1  Allen 
(Mass.)  412. 

In  Oulds  v.  Harrison,  10  Exch.  572,  Parke, 
B.,  said  :  "  Though  the  plaintiff  gave  no  value, 
the  bill  by  the  indorsement  is  transferred  to 
him,  and  he  has  a  right  to  sue  on  the  bill  if 
any  intermediate  party  is  a  holder  for  value." 

6.  Collins  v.  Martin,  I  B.  &  P.  648;  Law- 
rence v.  Stonington  Bank,  6  Conn.  521. 

6.  1  Parsons  on  Notes  and  Bills  183;  Bank 
of  British  North  America  v.  Ellis,  6  Sawy. 
(U.  S.)  96,  9  Rep.  204;  Henneberry  v.  Morse, 
56  111.  394;  Weill  v.  Trosclair,  42  La.  Ann. 
171 ;  Starr  v.  Torrey,  22  N.  J.  L.  190;  Peterson 
v.  Johnson,  22  Wis.  21,  94  Am.  Dec.  581. 

7.  See  the  title  Accommodation  Paper, 
vol.  1,  pp.  360,  361. 
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Knowledge  of  Contingent  Character  of  Consideration. — The  fact,  however,  that  the 
holder  knows  when  he  receives  the  paper  that  the  consideration  therefor  is 
future  and  contingent,  and  that  there  may  be  offsets  against  it,  does  not  make 
him  liable  to  the  equities  between  prior  parties.1 

Payee  and  Acceptor. — The  payee  of  a  bill  of  exchange  occupies  in  relation  to 
the  acceptor  the  position  of  a  bona  fide  holder,  and,  therefore,  between  the 
payee  and  acceptor,  no  want,  failure,  or  other  defect  of  consideration  existing 
between  the  drawer  and  the  acceptor  can  be  shown.2 

Acceptance  Procured  by  Fraud. — And  this  is  true  although  the  drawee  has  been 
induced  to  accept  the  bill  by  means  of  a  fraud,  such  as  attaching  thereto  a 
forged  or  fraudulently  altered  security  or  bill  of  lading.3 

Acceptance  after  Transfer. — Even  if  the  drawee  does  not  accept  the  bill  until 
after  the  payee  or  other  bona  fide  holder  has  received  it,  he  cannot  show 
defenses  existing  between  him  and  the  drawer.4 

g.  Parol  Evidence  as  to  Consideration. — It  is  a  well-established  prin- 
ciple of  the  law,  pertaining  to  bills  of  exchange  and  promissory  notes,  that  in 
all  cases  in  which  the  consideration  is  open  to  inquiry,  parol  evidence  is  admis- 
sible to  show  the  want,  failure,  or  illegality  of  the  consideration,5  or  the  fact 


L  Saddler  v.  White,  14  La.  Ann.  173;  State 
Nat.  Bank  v.  Cason,  39  La.  Ann.  865;  Pavey 
v.  Stauffer,  4:;  La.  Ann.  353.  See  Splivallo  v. 
Patten,  38  Cal.  138,  99  Am.  Dec.  358,  and 
compare  Sutton  v.  Beckwith,  68  Mich.  303. 

In  Rublee  v.  Davis,  33  Neb.  779,  29  Am.  St. 
Rep.  509  it  was  held  that  the  defense  of  failure 
of  consideration  was  not  available  against  the 
bona  fide  holder  for  value  of  a  note,  taken  be- 
fore due,  even  if  the  holder  had  knowledge 
that  the  article  for  which  the  note  was  given 
was  warranted  to  be  valuable  for  a  certain 
purpose,  unless  at  the  time  of  the  taking  he 
had  also  knowledge  of  the  breach  of  the  war- 
ranty, or  facts  which  would  have  caused  him  to 
■discover  it. 

2.  Payee  and  Acceptor  Are  Remote  Parties — 
England. — Low  v.  Chifney,  1  Bing.  N.  Cas. 
267,  27  E.  C.  L.  383;  Robinson  v.  Reynolds, 
2       B.  196,  42  E.  C.  L.  634. 

United  States. — Hoffman  v.  Milwaukee 
Bank,  12  Wall.  (U.  S.)  190;  Hortsmanw.  Hen- 
shaw,  11  How.  (U.  S.)  177. 

Georgia. —  Flournoy  v.  Jefferson  vi  lie  First 
Nat.  Bank,  79  Ga.  814. 

Illinois. — Cronise  v.  Kellogg,  20  111.  11; 
Diversy  v.  Moor,  22  111.  331,  74  Am.  Dec.  157; 
Nowak  v.  Excelsior  Stone  Co.,  78  III.  307. 

Indiana.  —  Marsh  v.  Low,  55  Ind.  271. 

lotva. — Bridge  v.  Livingston,  11  Iowa  57. 

Maryland.  —  Laftin,  etc.,  Powder  Co.  v. 
Zinsheimer,  48  Md.  411,  30  Am.  Rep.  472. 

Massar/iusef Is. — Storer  v.  Logan,  9  Mass. 
60 ;  Arpin  v.  Owens,  140  Mass.  145. 

New  Hampshire. — Clement  v.  Leverett,  12 
N.  H.  317. 

New  York. — Heuertcmatte  v.  Morris,  101 
N.  Y.  63,  54  Am.  Rep.  657.  See  Arden  v. 
Watkins,  3  East  317. 

3.  Fraud  upon  the  Acceptor  does  Not  Affect 
the  Rights  of  the  Payee. —  Robinson  v.  Reyn- 
olds, jQ.  B.  196,  42  E.  C.  L.  634 ;  Thiedemann 
v.  Goldschmidt,  1  l)c  G.  K.  &  J.  4;  Hoffman 
v.  Milwaukee  Bank,  12  Wall.  (U.  S.)  1H1  ; 
Goetz  v.  Kansas  City  Bank,  119  U.S.  556; 
Farmers',  etc.,  Nat.  Bank  T'.  Sprague,  52  N. 
Y.  605;  Craig  v.  Sibbett,  15  Pa.  St.  238. 


See  Leather  v.  Simpson,  L.  R.  11  Eq.  398; 
U.  S.  v.  Bank  of  Metropolis,  15  Pet.  (U. 
S-)  393!  Young  v.  Lehman,  63  Ala.  519; 
Detroit  First  Nat.  Bank  v.  Burkham,  32  Mich. 
328. 

4.  Robinson  v.  Reynolds,  2  C^.  B.  196,  42 
E.  C.  L.  634;  Goetz  v.  Kansas  City  Bank,  119 
U.  S.  551 ;  Fort  Dearborn  Nat.  Bank  v.  Car- 
ter, 152  Mass.  34;  Louisville  Bank  v.  Ellery, 
34  Barb.  (N.  Y.)  634. 

5.  Evidence  as  to  the  Consideration — Eng- 
land.— Foster  v.  Jolly,  1  C.  M.  &  R.  703. 

Alabama. — Simonton  v.  Steele,  1  Ala.  357; 
Litchfield  v.  Falconer,  2  Ala.  280;  West  v. 
Kelly,  19  Ala.  353,  54  Am.  Dec.  192. 

California. — Billings  v.  Everett,  52  Cal. 
661 ;  Jefferson  v.  Hewitt,  103  Cal.  624. 

Connecticut.  —  Edgerton  v.  Edgerton,  8 
Conn.  6. 

Georgia. — Smith  v.  Brooks,  18  Ga.  440. 
Maine. — Folsom  v.  Mussey,  8  Me.  400,  23 
Am.  Dec.  522. 

Massachusetts. — Barker  v.  Prentiss,  6  Mass. 
430;  Corlies  v.  Howe,  11  Gray  (Mass.)  125, 
71  Am.  Dec.  693;  Allen  v.  Furbish,  4  Gray 
(Mass.)  504,  64  Am.  Dec.  87. 

Michigan. — Farwell  v.  Ensign,  66  Mich. 600 ; 
Kulenkamp  v.  Groff,  71  Mich.  671;,  15  Am.  St. 
Rep.  283. 

New  York. — Sawyer  v.  Chambers,  44  Barb. 
(N.  Y.)42. 

Ohio. — Holzworth  v.  Koch,  26  Ohio  St.  33. 
Wisconsin. — Smith  v.  Carter,  25  Wis.  287; 
Peterson  v.  Johnson,  22  Wis.  21,94  Am.  Dec. 
581. 

Sec  alst)  Adams  v.  Wordley,  1  M.  &  W.  374; 
Dickson  v.  I  larris,  60  Iowa  727  ;  and  supra,  this 
title,  Parol  Agreement  Intended  to  Control 
Bills  and  Notes — Limitations  of  the  Rule 
against  Parol  Agreements — General  State- 
ment. 

Illinois  Statute — In  consequence  of  the  stat- 
ute (2  Starr  &  C.  Anno.  Stat.,  p.  2802,  $  13) 
making  want  or  failure  of  consideration  a  de- 
fense, it  has  been  held  that  parol  evidence  is 
admissible  for  the  purpose  of  making  out  this 
plea.  Morgan  •'.  Fallcnstein,  27  III.  31  ;  Mason 
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that  the  consideration  differed  from  the  one  expressed  in  the  instrument  upon 
which  the  suit  is  brought.1 

//.  Bu  rden  of  Proof  as  to  Consideration— want  of  consideration. — It  being 
true  that  a  bill  of  exchange  or  a  promissory  note  imports  a  consideration,  if  no 
evidence  is  introduced  which  shows  a  want  of  consideration  the  plaintiff  is  en- 
titled to  recover  ;  but  this  presumption  having  been  rebutted,  the  burden  is 
upon  the  plaintiff  to  show  by  a  preponderance  of  evidence  that  there  was  a 
consideration.2 

Failure  of  Consideration. — But  when  the  defendant  relies  upon  a  failure  of  con- 
sideration in  an  action  brought  to  recover  upon  a  bill  of  exchange  or  a  promis- 
sory note,  the  burden  is  upon  him  to  show  this  defense.3 

4.  Execution  of  the  Instrument — a.  In  General. — A  promissory  note  or  bill 
of  exchange  has  no  inception  until  a  valid  execution  of  the  instrument.  By 
execution  is  meant  both  the  signing  and  delivery  of  the  bill  or  note.4 

b.  SIGNING — Signature  must  be  Affixed  with  Intention  to  Effectuate  Contract. — In  order 
to  constitute  the  signing  of  a  bill  or  note  the  drawer's  or  maker's  name  must 
be  written  with  intent  to  authenticate  and  give  effect  to  the  contract  thereon.6 
What  amounts  to  a  sufficient  signing  in  point  of  form  has  already  been  dis- 
cussed.6 But  a  signature  sufficient  in  form  is  not  alone  enough  to  bind  the 
maker  or  drawer,  for  the  mind  must  act  in  the  execution  of  the  paper.7 

Signature  Affixed  in  Ignorance  of  Character  of  Paper. — Thus,  where  a  person's  signa- 
ture is  affixed  to  a  bill  or  note  in  ignorance  of  the  character  of  the  paper,  and 
without  any  intention  of  signing  such  an  instrument,  the  signer  being  guilty 
of  no  negligence  in  affixing  his  signature,  or  in  not  ascertaining  the  character  of 
the  paper,  the  signature  is  null  and  void.8 


v.  Wait,  5  111.  127;  Hill  v.  Enders,  19  111.  163; 
Harris  v.  Galbraith,  43  111.  309 ;  Gage  v.  Lewis, 
68  Hl.604;  Mann  v.  Smyser,  76  111.  365. 

1.  A  Difference  of  Consideration  may  be  Shown. 
— Matlock  v.  Livingston,  9  Smed.  &  M.  (Miss.) 
489. 

In  Abbott  v.  Hendricks,  1  M.  &  G.  791,  39 
E.  C.  L.  658,  Maule,  J.,  said  :  "  The  cases  show 
that  although  a  consideration  is  stated  in  the 
note,  you  may  prove  that  it  was  given  for  a 
different  consideration,  or  without  any  con- 
sideration at  all."  But  see  Ridout  v.  Bristow, 
1  Cromp.  &  J.  231. 

2.  Plaintiff  must  Prove  Consideration  if  Put  in 
Issue. — Bradford  v.  Cooper,  I  La.  Ann.  325; 
Bourne  v.  Ward,  51  Me.  191;  Small  v.  Clew- 
ley,  62  Me.  155,  16  Am.  Rep.  410;  Burnham  v. 
Allen,  1  Gray  (Mass.)  496;  Delano  v.  Bart- 
lett,  6  Cush.  (Mass.)  364;  Noxon  v.De  Wolf, 
10  Gray  (Mass.)  343;  Black  River  Sav.  Bank 
v .  Edwards,  10  Gray  (Mass.)  387 ;  Estabrook 
v.  Boyle,  1  Allen  (Mass.)  412;  Manistee  Nat. 
Bank  v.  Seymour, 64 Mich.  59;  Bogies. Nolan, 
96  Mo.  85;  Campbell  v.  McCormac,  90  N. 
Car.  491. 

See  also  Kearney  v.  Whitehead,  34  La.  Ann. 
530;  Rodriguez  v.  Lopez,  28  La.  Ann.  94; 
Parrish  v.  Stone,  i4Pick.  (Mass.)  19S,  25  Am. 
Dec.  378;  Foote  v.  Valentine,  48  Hun  (N.  Y.) 
475;  Flint  v.  Phipps,  16  Oregon  437. 

Paper  Fraudulently  Circulated. — As  to  the  bur- 
den of  proof  when  paper  is  tainted  with  fraud 
in  its  inception  or  negotiation,  see  infra,  this 
title,  Rights  of  Holder — Presumptions  in  Fa- 
vor of  Holder.  See  also  the  title  Accommo- 
dation Paper,  vol.  1,  p.  368. 

3.  Failure  of  Consideration  must  be  Shown  by 
the  Defendant. — McCormick  Harvesting  Mach. 


Co.  v.  Jacobson,  77  Iowa  582;  Stephens  v. 
Lanier,  20  La.  Ann.  347. 

4.  Execution  Includes  Signing  and  DeUvery. — 

Bagley  v.  McMickle,  9  Cal.  430;  Nicholson 
v.  Combs,  90  Ind.  515,  46  Am.  Rep.  229 ;  Hepp 
v.  Huefner,  61  Wis.  151.  See  Ricketts  v.  Har- 
vey, 78  Ind.  153. 

The  signing  and  delivery  of  a  promissory 
note  constitute  the  execution  thereof,  but  the 
mere  signing  does  not.  Hepp  v.  Huefner,  61 
Wis.  151. 

5.  Benj.  Chalm.  Digest,  Bills  and  Notes, 
art.  49. 

6.  See  supra,  this  title,  Formal  Essentials — 
As  to  Parties. 

7.  Briggs  v.  Ewart,  51  Mo.  245,  11  Am. 
Rep.  445. 

8.  Instrument  Signed  in  Ignorance  of  Its  Char- 
acter—  Illinois. —  Taylor  v.  Atchison,  54  111. 
196,  5  Am.  Rep.  118. 

Indiana. — Cline  v.  Guthrie,  42  Ind.  227,  13 
Am.  Rep.  357;  Detwiler  v.  Bish,  44  Ind.  70. 

Michigan. — Gibbs  v.  Linabury,  22  Mich. 
479,  7  Am.  Rep.  675 ;  Anderson  v.  Walter,  34. 
Mich.  113. 

Missouri. — Briggs  v.  Ewart,  51  Mo.  245,  11 
Am.  Rep.  445;  Martin  v.  Smylee,  55  Mo.  577. 

New  York. — Whitney  v.  Snyder,  2  Lans. 
(N.  Y.)  477. 

Ohio. — Decamp  v.  Hamma,  29  Ohio  St.  467. 

Wis  cousin.  —  Walker  v.  Ebert,  29  Wis.  194, 
9  Am.  Rep.  548;  Butler  v.  Cams,  37  Wis.  61; 
Griffiths  7\  Kellogg,  39  Wis.  290,  20  Am.  Rep. 
48. 

Canada. — Exchange  Bank  v.  Carle,  13  Rev. 
Leg.  (Quebec)  284,  387,  31  L.  Can.  Jur.  90, 
Benoit  v.  Brais,  6  Legal  News  (Quebec)  342. 
See  Macfarlane  v.  Dewy,  15  L.  Can.  Jur.  85: 
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Negligence  in  Signing. — But  negligence  in  signing  the  instrument,  or  in  failing 
to  ascertain  the  contents  thereof,  will  render  the  signer  liable  to  a  bona  fide 
holder  upon  the  principle  of  estoppel,  although  he  may  have  been  induced  to 
sign  by  fraud  or  imposition  practiced  upon  him.1 

c.  Delivery — (i)  Essential  to  Validity  of  Bill  or  Note.  —  No  contract 
arises  upon  a  bill  of  exchange  or  promissory  note  until  the  delivery  of  the 
instrument,2  and,  until  such  delivery,  it  remains  revocable  and  unenforceable.3 
Thus,  a  promissory  note  has  no  inception  until  it  has  been  delivered  by  the 
maker  to  the  payee.4 


Banque  Jacques  Cartieret  Lescard,  13  Quebec 
L.  R.  39;  Boulanger  v.  Walters,  12  Quebec 
L.  R.  219. 

Unless  the  Mind  Accompanies  the  Act  There  Is 
No  Signature. — In  Foster  v.  Mackinnon,  L.  R. 
4  C.  P.  704,  which  was  a  case  where  the  de- 
fendant, having  been  fraudulently  induced  to 
indorse  a  bill,  believing  that  he  was  signing  a 
guaranty,  was  held  not  bound  thereby  on  the 
ground  that  the  mind  of  the  signer  did  not  ac- 
company the  signature.  See  also  Baxendale 
v.  Bennett,  3  Q.  B.  Div.  525;  Briggs  v. 
Ewart,  51  Mo.  249,  11  Am.  Rep.  445. 

Writing  Name  on  Blank  Paper. — Where  one 
writes  his  name  on  a  blank  piece  of  paper 
without  any  intention  of  making  or  giving 
authority  to  have  the  same  made  into  a  bill  or 
note,  the  paper,  though  filled  up  in  the  form 
of  a  note  or  bill,  is  void  against  him.  Cline 
v.  Guthrie,  42  Ind.  227,  13  Am.  Rep.  357; 
Caulkins  v.  Whisler,  29  Iowa  495,  4  Am.  Rep. 
236;  Ford  v.  Auger,  18  L.  Can.  Jur.  296.  See 
Nance  v.  Lary,  5  Ala.  370. 

Signature  Obtained  by  Duress. — The  fact  that 
the  maker  of  a  note  signed  the  instrument 
under  duress  has  been  held  no  defense  against 
a  bona  fide  holder.  Farmers',  etc.,  Bank  v. 
Butli-r,  48  Mich.  192.  See  Palmer  v.  Poor, 
121  Ind.  135. 

1.  Must  Be  Absence  of  Negligence. — Chapman 
v.  Rose,  56  N.  Y.  137,  15  Am.  Rep.  401 .  And 
see  infra,  this  title,  Rights  of  Holder. 

The  courts  are  strict  in  enforcing  absence  of 
negligence  on  the  part  of  the  maker.  Mackey 
7'.  Peterson,  29  Minn.  298,  43  Am.  Rep.  211. 

2.  Hopper  v.  Eiland,  21  Ala.  714;  Dexter 
Sav.  Bank  v:  Copeland,  77  Me.  263;  Lattimer 
V.  Hill,  8  Hun  (N.  Y.)  171;  English  Bills  of 
Exchange  Act  1882,  §  21. 

The  Issue  of  a  BUI  or  Note  is  the  first  delivery 
thereof,  complete  in  form,  to  a  person  who 
takes  it  as  a  holder.  Benj.  Chalm.  Dig.,  Bills 
and  Notes,  art.  246;  Girvin  v.  Burke,  19  Ont. 
Rep.  204. 

It  is  this  first  delivery  or  issue  of  the  instru- 
ment which  it  is  proposed  to  treat  of  in  this 
section.  The  rules  as  to  necessity  of  delivery 
to  complete  contracts  of  indorsement  or  ac- 
ceptance will  be  discussed  elsewhere.  See 
infra,  this  title,  Acceptance,  Transfer.  * 

Note  Void  against  Party  as  to  Whom  Not  De- 
livered.—  Where  the  maker  of  a  promissory 
note  took  it  from  the  holder  in  order  to  obtain 
the  signature  of  a  surety,  but  after  obtaining 
the  surety's  signature  refused  to  deliver  the 
instrument,  it  was  held  that  the  instrument 
could  not  be  enforced  against  the  surety,  there 
having  been  no  delivery  as  to  him.  Cham- 
berlain v.  Hopp9,  8  Vt.  94. 
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The  Making  of  a  Bill  or  Note  includes  the  de- 
livery of  the  instrument.  Churchill  r.  Gard- 
ner, 7  T.  R.  592;  Mitchell  v.  Conley,  13  Ark. 
414;  Russell  v.  Whipple,  2  Cow.  (N.  Y.)  536; 
Peets  v.  Bratt,  6  Barb.  (N.  Y.)  662;  Binney 
v.  Plumley,  5  Vt.  500,  26  Am.  Dec.  313;  Bur- 
bank  v.  French,  12  Wis.  376. 

As  to  the  Rights  of  Innocent  Holders  of  paper 
never  delivered  or  fraudulently  delivered,  see 
infra,  this  title,  Rig-fits  of  Holder. 

3.  Revocable  until  Delivery. — Bl  ind  v.  Hamp- 
shire, 1  M.  &  W.  365  ;  Burson  v.  Huntington, 
21  Mich.  416,  4  Am.  Rep.  497  ;  Muller  v.  Pon- 
dir,  55  N.  Y.  325,  14  Am.  Rep.  259,  affirmed  in 
6  Lans.  (N.  Y.)  472;  Thomas  v.  Watkins,  16 
Wis.  549;  Chipman  v.  Tucker,  38  Wis.  48,  20 
Am.  Rep.  1 ;  Roberts  v.  McGrath,  38  Wis.  52  ; 
Hillsdale  College  v.  Thomas,  40  Wis.  661. 
See  Fanning  v.  Russell,  94  111.  386;  Hatton  v. 
Jones,  78  Ind.  466 ;  also  infra,  this  title,  Trans- 
fer by  Gift;  also  the  title  Accommodation 
Paper,  vol.  1,  pp.  340,  341. 

An  assignment  indorsed  on  a  note,  the  note 
being  retained  by  the  assignor  until  his  death, 
vests  no  interest  in  the  assignee.  Bromage  v. 
Lloyd,  1  Exch.  32;  Clark  v.  Boyd,  2  Ohio  56. 
See  Gough  v.  Findon,  7  Exch.  48. 

Note  Placed  in  Agent's  Hands  for  Delivery  Rev- 
ocable.— Where  a  note  is  placed  by  the  maker 
in  the  hands  of  an  agent  for  the  purpose  of  de- 
livery to  the  payee,  the  maker's  right  to  revoke 
the  instrument  continues  while  the  agent  re- 
tains possession.  Devries  7'.  Shumate,  53  Md. 
212. 

4.  Promissory  Note — Delivery  by  Maker  Essen- 
tial— /England. — Disher  v.  Disher,  1  P.  Wms. 
204. 

Alabama. — Hopper  v.  Eiland,  21  Ala.  714. 

Illinois. — Foy  v.  Blackstone,  31  111.  538,  83 
Am.  Dec.  246 ;  Reynolds  v.  Moshier,  24  III. 
App.  471. 

Indiana. — Mahon  v.  Sawyer,  iH  Ind.  73; 
Prather  v.  Zulauf,  38  Ind.  155;  Stringer  v. 
Adams,  98  Ind.  539;  Purviance  v.  Jones,  120 
Ind.  162,  16  Am.  St.  Rep.  319. 

Maryland. —  Devries  V.  Shumate,  53  Md.  211. 

Michigan. —  Burson  v,  Huntington,  21  Mich. 
415,  4  Am.  Rep.  497. 

Missouri. — Carter  :\  McClinlock,  29  Mo. 
404;  Welch  v.  Dameron,  47  Mo.  App.  227. 

Xehraska. — Morris  :■.  Morton,  14  Neb.  3^8. 

Nvn  York. — Cowing  -•.  Altman,  71  N.  Y. 
437,  27  Am.  Rep.  70;  Lnnsing  v.  Gaine,  2 
Johns.  (N.  Y.)  300,  3  Am.  Dec.  422;  Marvin 

M'Cullum,  30  Johns.  (N.  Y.)  2X8;  Powell 
v.  Waters,  8  Cow.  (N.  Y.)  687;  Hall  v.  Wil- 
son, 16  Barb.  (N.  Y.)  548. 

Vermont , —  Woodford  7'.  Dorwin,  3  Vt.  82, 
21  Am.  Dec.  573;  Binney  v.  Plumley,  5  Vt. 
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(2)  What  Is  a  Sufficient  Delivery.  —  By  delivery  is  meant  a  transfer  of  the 
possession  of  the  instrument  with  intent  to  transfer  the  title  thereto,1  and  the 
acceptance  thereof  with  intent  to  receive  title.*    It  is  not  necessary  that  there 


i;oo,  26  Am.  Dec.  313;  Chamberlain  v.  Hopps, 

8  Vt.  94. 

Virginia. — Wright  v.  Smith,  81  Va.  777. 

Wisconsin. — Chipman  v.  Tucker,  38  Wis.  43, 
20  Am.  Rep.  1  ;  Roberts  v.  McGrath,  38  Wis. 
52;  Roberts  v.  Wood,  38  Wis.  60;  Hillsdale 
College  v.  Thomas,  40  Wis.  661. 

Bill  Negotiated  to  Person  Other  than  Payee.  — 
Where  a  bill  or  note  is  not  delivered  to  the 
payee,  but  is  delivered  to  and  discounted  by 
another  person,  it  has  been  held  that  the  lat- 
ter has  no  right  of  action  thereon  for  want  of 
a  valid  delivery  of  the  instrument.  Centralia 
First  Nat.  Bank  v.  Strang,  72  111.  559;  Reyn- 
olds v .  Moshier,  24  111.  App.  471. 

On  the  other  hand,  a  recovery  by  such  other 
person,  suing  in  the  name  of  the  payee,  has 
been  allowed,  at  least  where  the  instrument 
could  be  considered  as  made  for  the  benefit  of 
such  third  person,  upon  the  ground  that  it  is 
suflicient  that  there  is  a  delivery  to  and  ac- 
ceptance by  one  who  is  in  justice  entitled  to 
the  money  advanced  upon  the  instrument,  al- 
though the  nominal  payee  has  refused  to  ac- 
cept the  same.  Spurrier  v.  Briggs,  17  Ind. 
529;  Ward  v.  Northern  Bank,  14  B.  Mon. 
(Ky.)  283;  Commercial  Bank  v.  Claiborne,  5 
How.  (Miss.)  301  ;  Graves  v.  Mississippi,  etc., 
R.  Co.,  6  How.  (Miss.)  548;  Trible  v.  Gre- 
nada Bank,  2  Smed.  &  M.  (Miss.)  523;  Farns- 
worth  v.  Sweet,  5  N.  H.  267;  Newbury  Bank 
v.  Richards,  35  Vt.  281;  Farmers',  etc.,  Bank 
v.  Humphrey,  36  Vt.  554,  86  Am.  Dec.  671. 
See  also  Hayden  v.  Thayer,  5  Allen  (Mass.) 
162. 

In  some  cases  it  has  been  said  that  the  con- 
sent of  the  nominal  payee  is  requisite  for  the 
maintenance  of  such  a  suit.  Granite  Bank  v. 
Ellis,  43  Me.  367.  And  that  even  with  his 
consent  suit  cannot  be  maintained,  if  the  payee 
has  no  interest  in  the  instrument,  unless  the 
action  is  brought  under  the  direction  of  the 
party  to  whom  the  note  belongs.  Bragg  v. 
Greenleaf,  14  Me.  395;  Bradford  v.  Bucknam, 
12  Me.  15. 

In  other  cases  it  is  held  that  the  action  may 
be  maintained  without  and  even  against  the 
consent  of  the  payee.  Farmers',  etc.,  Bank 
v.  Humphrey,  36  Vt.  554,  86  Am.  Dec.  671. 

For  numerous  other  authorities  upon  this 
question  see  the  title  Accommodation  Paper, 
vol.  1,  p.  381. 

1.  Meaning  of  Delivery. — Kinne  v.  Ford,  52 
Barb.  (N.  Y.)  194,  affirmed  in  43  N.  Y.  589; 
Kirkman  v.  Bank  of  America,  2  Coldw.  (Tenn.) 
397- 

No  particular  form  of  words  is  necessary  to 
make  the  delivery  valid.  Kirkman  v.  Bank 
of  America,  2  Coldw.  (Tenn.)  397;  Babcock 
v.  Benson  (Supreme  Ct.),  11  N.  Y.  Supp. 
455- 

Intent  to  Transfer  the  Title  to  the  instrument 
is  an  essential  element  of  delivery,  and  where 
the  possession  of  a  promissory  note  is  obtained 
against  the  will  of  the  maker  there  is  no  de- 
livery.   Palmer  v.  Poor,  121  Ind.  135.  See 


Stokes  v.  Anderson,  118  Ind.  533;  Denton  v. 
Peters,  L.  R.  5  Q.  B.475. 

Proof  of  Intent. — Intention  may  be  estab- 
lished by  direct  proof,  or  by  declarations 
evincing  such  intention,  or  may  be  inferred 
from  circumstances  shown  sufficient  to  create 
a  presumption  of  delivery.  Gordon  v.  Adams, 
127  111.  225.  See  Bruce  v.  Wright,  3  Hun 
(N.  Y.)  548;  Lattimerw.  Hill,  8  Hun  (N.  Y.) 
171;  Babcock  v.  Benson  (Supreme  Ct.),  11  N. 
Y.  Supp.  455;  Denton  v  Peters,  L.  R.  5 
B.  475. 

Illustrations. — Where  a  note  was  signed  by 
A,  as  a  surety  maker  for  the  accommodation 
of  B,  the  principal  maker,  upon  the  under- 
standing that  it  was  to  be  transferred  to  the 
payee  to  be  held  by  him  as  collateral  security 
for  a  debt  due  to  him  from  B,  and  the  payee 
did  not  accept  the  note  for  the  purpose  for 
which  it  was  intended,  but  indorsed  it  and  de- 
livered it  to  B  to  enable  him  to  negotiate  it,  it 
was  held  that  there  was  a  sufficient  delivery 
of  the  note  to  the  payee.  Morris  v.  Morton, 
14  Neb.  358. 

Wh  ere  the  payee  of  a  note  obtains  posses- 
sion from  the  maker  by  fraud,  as  by  repre- 
senting that  he  wishes  merely  to  examine  the 
instrument,  there  is  no  delivery,  and  the  payee 
cannot  enforce  the  note.  Carter  v.  McClin- 
tock,  29  Mo.  464.  See  Roberts  v.  Wood,  38 
Wis.  62.  But  compare  Clarke  v.  Johnson,  54 
111.  296. 

Delivery  Hade  by  Mall  is  complete  when  the 
bill  or  note  is  placed  in  the  mail,  directed  to 
the  transferee.  Barrett  v.  Dodge,  16  R.  I.  740, 
27  Am.  St.  Rep.  777;  Mitchell  v.  Byrne,  6 
Rich.  L.  (S.  Car.)  171;  Kirkman  v.  Bank  of 
America,  2  Coldw.  (Tenn.)  397. 

But  where  the  rules  of  a  post  office  permit 
one  who  has  mailed  a  letter  to  recover  it  again 
at  any  time  before  it  has  left  the  office  at  which 
it  was  posted,  such  a  delivery  is  not  complete 
until  the  letter  has  left  such  office.  Ex  p. 
Cote,  L.  R.  9Ch.  27. 

The  place  of  a  delivery  made  by  mail  is  the 
place  where  the  instrument  is  deposited  in  the 
mail  for  transmission  to  the  payee.  Barrett  v. 
Dodge,  16  R.  I.  740,  27  Am.  St.  Rep.  777. 

As  to  the  presumption  of  delivery  in  favor 
of  one  in  possession  of  a  bill  or  note,  see  infra, 
this  title,  Rights  of  Holder — Presumptions  in 
Holder's  Favor. 

2.  Acceptance  by  the  transferee,  or  his  agent, 
is  an  essential  to  delivery,  and  merely  leaving 
a  bill  or  note  with  such  an  agent  is  no  deliv- 
ery unless  it  is  actually  received  by  him;  nor 
is  there  a  delivery  where,  by  reason  of  mental 
or  phj-sical  infirmity,  or  lack  of  attention,  the 
agent  does  not  consent  thereto.  Kinne  v.  Ford, 
52  Barb.  (N.Y.)  194,  affirmed  in  43  N.Y.  589. 
See  Curtis  v.  Gorman,  19  111.  141 ;  Kirkman 
v.  Bank  of  America,  2  Coldw.  (Tenn.)  397. 

Acceptance  will  be  Presumed  where  there  is  a 
complete  unconditional  delivery  to  one  for  the 
benefit  of  the  transferee.  Gordon  v.  Adams, 
127  111.  225. 
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should  be  a  manual  transfer  of  the  instrument ; 1  a  constructive  delivery  is  suf- 
ficient if  made  with  the  intention  of  transferring  the  title.2 

illustrations. — Thus  a  note  may  be  effectively  delivered  by  one  joint  maker 
to  another  in  trust  for  the  payee,3  or  to  a  third  person  to  be  delivered  to  the 
payee  on  the  maker's  death  4  or  upon  the  performance  of  some  condition,5  or 
the  payee  may,  after  delivery,  redeliver  it  to  the  maker  in  trust,6  or  it  seems 
the  note  may  be  retained  by  the  maker  in  trust  for  the  payee,  and  be  deliv- 
ered to  the  personal  representatives  of  the  latter  after  his  death.7 

(3)  Delivery  as  Controlling  Inception  and  Validity  of  Instrument. — A 
bill  or  note  takes  effect  from  the  time  of  its  delivery  and  not  from  its  date;8 
and  its  validity,  as  affected  by  statutory  enactments,9  or  as  dependent  upon 


1.  Manual  Transfer  of  a  promissory  note  to 
the  payee  is  not  necessary,  but  a  delivery  to 
another  for  the  benefit  of  the  payee  is  sufficient. 
Elliott  v.  Deason.  64  Ga.  63  ;  Gordon  v.  Adams, 
127  111.  225;  Purviance  -•.  Jones,  120  Ind.  162, 
16  Am.  St.  Rep.  319. 

2.  Constructive  Delivery — Intention  to  Make  In- 
strument Enforceable  Necessary. — In  Purviance 
v.  Jones,  120  Ind.  162,  16  Am.  St.  Rep.  319,  it 
appeared  that  a  debtor  told  his  creditor  that 
he  had  signed  a  note  for  the  amount  of  the 
note,  and  left  it  in  a  bank  for  his  benefit.  Upon 
the  debtor's  death  the  note  was  found  among 
his  papers,  and  it  not  appearing  that  the  note 
was,  at  any  time,  actually  left  with  the  bank 
for  the  payee's  benefit,  or  that  it  was  ever 
under  the  control  of  the  payee,  or  of  any  one 
for  his  use,  it  was  held  that  no  sufficient  deliv- 
ery of  the  instrument  was  shown.  The  court 
said  that  it  must  appear  that  the  maker  in 
some  way  evinced  an  intention  to  make  it  an 
enforceable  instrument  against  himself  accord- 
ing to  its  terms  by  surrendering  control  over 
it  and  intentionally  placing  it  in  the  power  of 
the  payee,  or  of  some  third  person  for  his 
use. 

Notes  Honestly  Obtained  from  Maker  without 
Technical  Delivery. — A.  signed  certain  notes 
that  were  payable  to  H.  in  compromise  of  a 
claim  of  II.  against  B.  The  notes  so  signed 
were  left  in  the  hands  of  A.'s  agent  to  be  de- 
livered to  the  payee.  The  payee's  agent  ob- 
jected to  the  form  of  the  notes,  and  they  were 
left  in  the  hands  of  the  agent  of  the  maker, 
with  the  understanding  that,  if  the  form  could 
not  be  changed,  they  were  to  be  accepted  as 
they  then  were.  The  agent  of  the  maker 
died  with  the  notes  still  in  his  possession,  but 
they  afterwards  came  into  the  hands  of  the 
payee,  who  brought  suit  upon  them  against 
the  maker.  It  was  held  that  he  was  entitled 
to  recover;  that,  although  there  had  been  no 
technical  delivery  of  the  notes,  yet  they  had 
been  applied  to  the  purpose  for  which  the 
maker  intended  them,  and  had  come  in  a  fair 
way  into  the  hands  of  the  person  who  was  en- 
titled to  them.    Bodley  t.  Higgins,  73  III.  375. 

3.  Tucker  v.  Bradley,  33  Vt.  324. 

4.  Giddings  v.  Giddings,  51  Vt.  227,  31  Am. 
Rep.  682.  See  Worth  v.  Case,  42  N.  V.  362, 
affirming  North  v.  Case,  2  Lans.  (N.  Y.)  262, 
where  a  note  was  delivered  to  the  payee  in  a 
sealed  envelope  not  to  be  opened  until  the 
maker's  death. 

8.  Smith  7* .  Smith,  13  C.  B.  N.  S.  418,  106 
E.  C.  L.  418.     In  such  a  case  the  note  enures 


to  the  payee  when  the  condition  is  performed, 
although  there  is  no  delivery  over. 

6.  Holliday  v.  Lewis,  14  Hun  (N.  Y.)  478. 
See  also  Garfield  Nat.  Bank  v.  Colwell  (Su- 
preme Ct.),  8  N.  Y.  Supp.  380;  Babcock  v. 
Benson  (Supreme  Ct.),  11  N.  Y.  Supp.  455. 

7.  Welch  v.  Dameron,  47  Mo.  App.  221. 
But  a  note  retained  by  the  maker  until  his 

death  cannot  be  validly  delivered  thereafter 
to  the  payee  by  the  maker's  personal  repre- 
sentatives; such  a  note  would  be  an  informal 
legacy  and  would  require  to  be  attested  as  a 
will.    Gough  v.  Findon,  7  Exch.  48. 

8.  Takes  Effect  from  Delivery. — Wells,  Fargo 
&  Co.  v.  Vansickle,  64  Fed.  Rep.  944,  citing 
2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
330;  Woodford  v.  Dorwin,  3  Vt.  82,  21  Am. 
Dec.  573;  Michigan  Ins.  Co.  v.  Leavenworth, 
30  Vt.  II. 

The  Statute  of  Limitations  runs  from  deliv- 
ery, not  from  date.  Collins  v.  Driscoll,  69  Cal. 
550.  See  supra,  this  title,  Orderly  Parts  and 
Special  Clauses  in  Bills  and  jVotes — Date  of 
Making. 

9.  A  note  dated  before,  but  not  delivered 
until  after,  the  passage  of  a  statute  rendering 
it  illegal,  is  controlled  by  the  statute.  Bay- 
ley  v.  Taber,  5  Mass.  286,  4  Am.  Dec.  57. 

Bills  and  Notes  Executed  or  Delivered  on  Sun- 
day.— At  common  law,  a  note  executed  and 
delivered  on  Sunday  was  valid.  O'Rourke  v. 
0'Rourke,43  Mich.  58;  Glover  v.  Cheatham, 
19  Mo.  App.  658.  And  in  Missouri  the  com- 
mon law  remains  unchanged.  Glover  v. 
Cheatham,  19  Mo.  App.  658.  But  under  the 
Sunday  legislation  of  most  of  the  states  such 
instruments  are  invalid.  Towle  v.  Larrabce, 
26  Me.  464;  Hilton  v.  Houghton,  35  Me.  143; 
Cumberland  Bank  v.  Mayberry,  4S  Me.  198; 
Pope  v.  Linn,  50  Me.  83;  Adams  t.  Hamcll,  2 
Dougl.  (Mich.)  73,  43  Am.  Dec.  455;  Kinney 
v.  Callendar,  8  Minn.  41  ;  Smith  v.  Case,  a 
Oregon  190.  A  subsequent  promise  to  pay 
will  not  validate  such  an  instrument.  Pope  v. 
Linn,  50  Me.  83;  Day  v.  McAllister,  15  Gray 
(Mass.)  433. 

But,  in  accordance  with  the  principles  an- 
nounced in  the  text,  a  note,  though  dated  on 
Sunday,  is  valid  if  in  fact  delivered  on  a  sec- 
ular day.  Butler  v.  Lee,  11  Ala.  8S5,  46  Am. 
Dec.  230;  Flanagan  7'.  Meyer,  41  Ala.  132; 
King  v.  Fleming,  72  111.  21,  22  Am.  Rep.  131  ; 
Conrad  V.  Kin/.ie,  105  Ind.  2Ht  ;  Hilton  v. 
Houghton,  35  Me.  143;  Cumberland  Hank 
7'.  Mayberry  1  48  Me.  19N;  Beman  v.  Weasels, 

53  Mich.  549;  PritSCh  v.  Heislen,  40  Mo.  555; 
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the  capacity  of  the  parties  thereto,1  is  to  be  determined  by  the  date  of  its 
delivery  and  not  by  its  expressed  date. 

Parol  Evidence  is  admissible  to  show  the  time  of  the  actual  delivery  of  the 
instrument,2  although  the  presumption  is  that  it  was  delivered  at  the  time  of 

its  date.3 

Lex  Loci  Contractus. — The  law  of  the  place  of  delivery,  and  not  that  of  the 
place  of  the  date,  is  the  lex  loci  contractus  with  regard  to  a  bill  or  note  dated 
in  one  state  or  jurisdiction  and  delivered  in  another.4 

Presumption  as  to  Place  of  Delivery. — The  presumption,  in  the  absence  of  proof, 
is  that  a  bill  or  note  was  delivered  at  the  place  where  it  is  dated.5 

(4)  Conditional  Delivery — May  Be  in  Escrow  or  to  Promisee  in  Person. — Bills  and 
notes  may  be  delivered  to  take  effect  not  at  all  events,  but  conditionally  upon 
the  happening  of  a  future  contingency,6  and  this  may  be  accomplished  either 
by  a  formal  delivery  in  escrow  into  the  hands  of  a  third  person  for  the  promisee,7 


Allen  v.  Deming,  14  N.  H.  139,  40  Am.  Dec. 
179;  Marshall  v.  Russell,  44  N.  H.  509;  Love- 
joy  v.  Whipple,  18  Vt.  379,  46  Am.  Dec.  157; 
Goss  v.  Whitney,  24  Vt.  187. 

In  Clough  v.  Davis,  9  N.  H.  500,  it  ap- 
peared that  a  promissory  note  was  signed  by 
the  maker  on  Sunday  and  handed  by  him  to 
an  agent  to  be  delivered,  on  a  subsequent  day  ; 
it  was  so  delivered,  and  subsequently  the  mak- 
er promised  to  pay  it.  It  was  held  that  the 
note  was  valid  since  it  took  effect  from  the  time 
of  its  delivery,  and  that  if  it  was  contended 
that  the  delivery  was  unauthorized  and  void 
(authority  to  deliver  having  been  conferred 
on  Sunday),  yet  the  subsequent  ratification 
rendered  the  delivery  effectual. 

Where  a  surety  signs  a  note  on  Sunday,  and 
the  note  is  delivered  on  a  subsequent  secular 
day,  the  surety  is  bound.  Evansville  v.  Mor- 
ris, 87  Ind.  269,  44  Am.  Rep.  763  [overruling 
Davis  v.  Barger,  57  Ind.  54;  Gilbert  v.  Vach- 
on,  69  Ind.  372;  Parker  v.  Pitts,  73  Ind.  598, 
38  Am.  Rep.  155]. 

A  note  made  and  delivered  on  a  secular  day, 
but  dated  and  to  take  effect  on  subsequent 
Sunday,  is  not  invalid.  Stacy  v.  Kemp,  97 
Mass.  166. 

Where  a  note  was  given  on  Sunday  for  cer- 
tain goods  purchased,  part  of  which  were  de- 
livered on  that  day  and  part  on  the  following 
Monday,  it  was  held  that  the  note  was  invalid 
in  the  hands  of  the  payee,  but  that  the  payee 
might  recover  for  the  part  of  the  goods  deliv- 
ered on  Monday.  Foreman  v.  Ahl,  55  Pa. 
St.  325. 

See  also  the  title  Sunday. 

1.  A  Partnership  Note  dated  before  the  disso- 
lution of  the  firm,  but  not  put  in  circulation 
until  after  its  dissolution,  is  not  binding  upon 
the  partnership  unless  all  the  partners  join  in 
the  act.  Abel  v.  Sutton,  3  Esp.  108;  Gale  v. 
Miller,  54  N.  Y.  536;  Woodford  v.  Dorwin,  3 
Vt.  82,  21  Am.  Dec.  573.  See  also  the  title 
Partnership. 

Infancy — Coverture. — Notes  bearing  date  be- 
fore the  maker  attained  majority  may  be  shown 
to  have  been  delivered  after  majority,  and  so  to 
be  valid.  On  the  same  principle,  a  note  dated 
before  the  marriage  of  the  maker,  a  woman, 
may  be  shown  to  have  been  delivered  after  that 
event,  and  so  open  to  the  defense  of  coverture. 
Story  on  Promissory  Notes,  §  48. 


2.  Actual  Time  of  Delivery  may  be  Shown. — 

Burns  v.  Moore,  76  Ala.  339,  52  Am.  Rep.  332  ; 
King  v.  Fleming,  72  111.  21,  22  Am.  Rep.  131 ; 
Baldwin  v.  Freydendall,  10  111.  App.  106;  Cow- 
ing v.  Altman,  71  N.  Y.  437,  27  Am.  Rep.  70. 

So  when  No  Date  is  Expressed  in  the  instru- 
ment.   Richardson  v.  Ellett,  10  Tex.  190. 

The  Time  of  Delivery  is  a  question  of  fact  for 
the  jury.  Hill  v.  Dunham,  7  Gray  (Mass.) 
543.  And  see  the  cases,  as  to  notes  made  or  de- 
livered on  Sunday,  in  the  preceding  notes  to 
this  paragraph. 

3.  Presumption  that  Instrument  was  Delivered, 
at  Date. — Burns  v.  Moore,  76  Ala.  339,  52  Am. 
Rep.  332;  King  v.  Fleming,  72  111.  21,  22  Am. 
Rep.  131 ;  Baldwin  v.  Freydendall,  10  111.  App. 
106;  Sayre  v.  Wheeler,  31  Iowa  112;  Emery 
v.  Vinall,  26  Me.  295.  See  Taylor  v.  Kinloch, 
1  Stark.  175,  2  E.  C.  L.  74;  Cowing  r.  Alt- 
man,  71  N.  Y.  437,  27  Am.  Rep.  70;  Hutch- 
ins  v.  Cohen,  14  L.  Can.  Jur.  85. 

When  neither  Date  nor  Delivery  can  be  proved, 
it  is  said  that  the  instrument  takes  effect  from 
the  first  day  it  can  be  proved  to  have  existed. 
1  Parsons  Notes  and  Bills  387;  1  Randolph 
Commercial  Paper,  §  77.  See  Mahier  v.  Le 
Blanc,  12  La.  Ann.  207. 

4.  Wells,  Fargo  &  Co.  v.  Vansickle,  64 
Fed.  Rep.  944,  citing  2  Am.  and  Eng.  Encyc. 
of  Law  ( 1st  ed.)  330.  See  the  title  Conflict 
of  Laws  ;  also  the  title  Accommodation- 
Paper,  vol.  1,  p.  342. 

6.  Hall  v.  Harris,  16  Ind.  180.  See  supra, 
this  title,  Orderly  Parts  and  Special  Clauses 
in  Bills  and  Notes,  subd.  Place  of  Making. 
But  this  presumption  may  be  rebutted  by  parol 
evidence.  Gault  v.  Wright,  13  L.  Can.  Jur. 
60;  Wells,  Fargo  &  Co.  v.  Vansickle,  64 
Fed.  Rep.  944,  citing  2  Am.  and  Eng.  Excyc. 
of  Law  (1st  ed.)  330. 

6.  Delivery  upon  Condition  is  Effectual. — Juil- 
liard  v.  Chaffee,  92  N.  Y.  530;  Lattimer  v. 
Hill,  8  Hun  (N.  Y.)  171;  French  v.  Wallack 
(CityCt.),  12  N.  Y.  St.  Rep.  159;  Sweet  v. 
Stevens,  7  R.  I.  375. 

7.  Formal  Delivery  in  Escrow. — In  some  of 
the  early  cases  it  was  denied  that  the  doc- 
trine of  delivery  in  escrow  was  applicable  to 
any  but  sealed  instruments.  See  Taylor  v. 
Craig,  2  J.  J.  Marsh.  (Ky.)  449. 

But  this  narrow  view  is  now  thoroughly  ex- 
ploded. See  Jordan  v.  Jordan,  10  Lea  (Tenn.) 
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or  by  delivery  to  the  promisee  himself  in  the  nature  of  an  escrow,  the  interven- 
tion of  a  third  person  not  being  absolutely  necessary,  according  to  the  better 
doctrine,  to  make  the  transfer  in  effect  conditional.1 

Escrow  —Transfer  by  Depositary  Not  Essential  to  Title. — Where  the  delivery  is  formal 
in  escrow,  the  promisee's  title  becomes  perfect,  and  the  inception  of  the  instru- 
ment is  complete  upon  the  happening  of  the  contingency  agreed  upon,  without 
a  transfer  of  the  instrument  from  the  depositary  to  the  promisee.2 

Invalid  Inter  Partes  until  Condition  Performed. — Instruments  delivered  upon  Condition 
are,  as  between  the  immediate  parties,  invalid  until  the  happening  of  the  event 
upon  which  the  inception  of  the  instrument  is  made  to  depend.3 

Delivery  through  Agent  of  Transferrer. — Where  the  promisor,  for  example  the 
maker  of  a  promissory  note,  places  the  instrument  in  the  hands  of  an  agent  of 
his  own,  to  be  delivered  to  the  promisee  upon  the  performance  of  certain  con- 
ditions, there  is  not,  properly  speaking,  a  conditional  delivery.  But  if,  in  such 
a  case,  the  agent  makes  an  unauthorized  delivery  of  the  instrument  to  the 
promisee,  the  promisor  is  not  bound,  in  the  absence  of  a  valid  ratification  of 


124,  43  Am.  Rep.  294.  See  also  the  title  Es- 
crow. 

1.  Conditional  Delivery  to  Promisee — Eng- 
land.— Jefferies  v.  Austin,  1  Stra.674;  Pym  v. 
Campbell,  6  El.  &  Bl.  370,  88  E.  C.  L.  370. 

United  States. — Burke  v.  Dulaney,  153  U. 
S.  228. 

Alabama. — Simonton  v.  Steele,  1  Ala.  357. 
But  see  Morgan  v.  Smith,  29  Ala.  283,  and 
Garner  v.  Fite,  93  Ala.  405. 

Massachusetts. — Watkins  v.  Bowers,  119 
Mass.  383. 

Michigan. — Brown  -•.  St.  Charles,  66  Mich. 
7'- 

New  York. — Benton  v.  Martin,  52  N.  Y. 
570;  Bookstaver  v.  Jayne,  60  N.  Y.  146;  Juil- 
liard  v.  Chaffee,  92  N.  Y.  530;  Reynolds  v. 
Robinson,  no  N.  Y.  654;  Seymour  v.  Cow- 
ing, 4  Abb.  App.  Dec.  (N.  Y.)  200. 

Rhode  Island. — Sweet  V.  Stevens,  7  R.  I.  375. 

Tennessee. — Jordan  v.  Jordan,  10  Lea 
(Tenn.)  124,43  Am.  Rep.  294;  Alexander  v. 
Wilkes,  11  Lea  (Tenn.)  221;  Majors  v.  Mc- 
Neilly,  7  Heisk.  (Tenn.)  294;  Breeden  v. 
Grigg,  8  Baxt.  (Tenn.)  163. 

Wisconsin. — Dodd  v.  Dunne,  71  Wis.  578. 

The  Technical  Doctrine  of  Escrow  1b  Not  Ap- 
plicable to  Unsealed  Instruments.  —  Pym  v. 
Campbell,  6  El.  &  Bl.  370,  88  E.  C.  L.  370. 

Contra. — There  are  numerous  authorities, 
on  the  other  hand,  to  the  effect  that  the  bill 
or  note  cannot  be  delivered  directly  to  the 
promisee  or  his  agent  as  an  escrow.  Gar- 
ner v.  Fite,  93  Ala.  405;  Scott  v.  State  Bank, 
9  Ark.  36  (but  see  Scaife  v.  Byrd,  39  Ark. 
568);  Badcock  v.  Steadman,  1  Root  (Conn.) 
87  (but  see  Couch  v.  Meeker,  2  Conn.  302, 
7  Am.  Dec.  274);  Walker  V.  Crawford,  56 
111.  444,  8  Am.  Rep.  701  ;  Stewart  v.  Anderson, 
59  Ind.  375;  Clanin  V.  Esterly  Harvesting 
Mach.  Co.,  118  Ind.  372;  Murray  v.  W.  W. 
Kimball  Co.,  10  Ind.  App.  141 ;  Carter  v. 
Moulton,  C]  Kan.  9,  37  Am.  St.  Rep.  259; 
Jones  v.  Shaw,  67  Mo.  667;  Ilcnshaw  r\  Dut- 
ton,  59  Mo.  139;  Massmann  v.  Holscher,  49 
Mo.  87 ;  Johnson  v.  Branch,  1 1  I  lumph,  ( Tenn.) 

521,  disapproved  in  Jordan  T'.  Jordan,  10  Lea 
(Tenn.)  128,  43  Am.  Rep.  294. 

Delivery  to  Payee's  Agent. — A  mere  Instruc- 
tion from  the  maker  of  a  note  to  the  agent  of 
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the  payee,  as  to  what  to  do  with  the  instru- 
ment delivered  to  him,  will  not  constitute  the 
payee's  agent  the  agent  of  the  maker,  so  that 
such  delivery  will  amount  to  an  escrow.  Mur- 
ray v .  W.  W.  Kimball  Co.,  10  Ind.  App.  141. 

See  further,  as  to  proving  that  a  note  or  bill 
was  delivered  upon  condition,  supra,  this  title, 
Parol  Agreements  Intended  to  Control  Bills 
and  Notes. 

2.  Couch  v.  Meeker,  2  Conn.  302,  7  Am. 
Dec.  274;  Taylor  v.  Thomas,  13  Kan.  217; 
Missouri  Pacific  R.  Co.  v.  Atkison,  17  Mo. 
App.  484. 

3.  Until  Condition  Happens  Invalid  between 
Parties. — Stringer  v.  Adams,  98  Ind.  539; 
Ware  v.  Smith,  62  Iowa  159;  Hyde  v.  Good- 
now,  3  N.  Y.  266;  Majors  v.  McNeilly,  7 
Heisk.  (Tenn.)  294;  Goodson  v.  Johnson,  35 
Tex.  622;  Chipman  v.  Tucker,  38  Wis.  43,  20 
Am.  Rep.  1 ;  Roberts  v.  Wood,  38  Wis.  60; 
Hillsdale  College  v.  Thomas,  40  Wis.  661. 

The  Wisconsin  cases  go  further,  and  hold 
the  maker  of  a  note,  invalid  as  between  the 
parties,  not  liable  even  to  a  bona  fide  holder 
in  the  absence  of  negligence  on  his  part. 
Dodd  v.  Dunne,  71  Wis.  578,  and  cases  cited 
supra  in  this  note. 

But  according  to  the  weight  of  authority, 
when  the  rights  of  bona  fide  holders  have  at- 
tached, different  principles  apply.  See  infra, 
this  title,  Rights  of  Holder. 

Part  Performance  of  Condition. — The  condi- 
tion upon  which  the  validity  of  the  instru- 
ment depends  must  be  entirely  performed, 
and  no  right  of  action  arises  pro  tanto  upon  a 
partial  performance.  Taylor  V.  Thomas,  13 
Kan.  217. 

Notes  Delivered  to  Payee  to  Obtain  Sureties' 
Signatures. — Where  one  signs  a  note  as  surety 
for  the  maker,  and  hands  it  to  the  payee,  upon 
an  agreement  that  the  latter  will  procure  the 
signature  of  anot her  surety,  and  if  not,  that 
the  note  is  to  be  void,  the  delivery  is  within 
the  rule  of  the  text;  and  the  payee,  failing  to 
procure  the  additional  surety,  cannot  enforce 
the  instrument  against  the  surety  who  has 
signed.  Jordan  7\  Loflin,  13  Ala.  547  ;  Knight 
r.  Hurlbut,  74  III.  133;  Majors  v.  McNeilly,  7 
Heisk.  (Tenn.)  294.  See  Merchants'  Exch. 
Hank  v,  Luckow,  37  Minn.  q.fj. 
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his  agent's  act,  if  the  promisee  had  knowledge  of  the  limitation  of  the  agent's 
authority.1 

Instrument  Signed  by  Surety  and  Given  to  Principal  to  be  Delivered  Conditionally. — The 

case  of  a  bill  or  note  signed  by  a  surety,  and  given  by  him  to  the  principal  to 
be  delivered  only  upon  the  happening  of  some  event,  or  the  fulfilment  of  some 
condition,  as  when  the  signature  of  an  additional  surety  shall  be  obtained,  has 
been  held  to  come  within  the  doctrine  just  stated,  the  principal  being  regarded 
as  the  agent  for  the  surety  in  the  transaction.2 


A  contrary  decision  has  been  reached,  how- 
ever, on  the  ground  that  the  note  cannot  be 
delivered  to  the  payee  in  escrow.  Hubble  v. 
Murphy,  I  Duv.  (Ky.)  279. 

1.  Hoit  v.  Mclntire,  50  Minn.  466. 

Where,  however,  the  payee  of  a  note  re- 
ceives the  instrument  from  the  agent  of  the 
maker,  without  any  notice  of  limitations  upon 
the  authority  of  the  agent,  although  the  agent, 
in  fact,  exceeded  his  authority  in  delivering 
the  instrument,  the  maker  is  liable,  upon  the 
familiar  principle  that  where  one  of  two  inno- 
cent parties  must  suffer  by  the  wrongdoing  of 
a  third  party,  the  loss  should  fall  upon  him 
who  reposed  the  confidence  and  rendered  the 
loss  possible.  Taylor  v.  Craig,  2  J.  J.  Marsh. 
(Ky.)  449. 

2.  Notes  Given  by  Surety  to  Maker  to  Obtain 
Additional  Security. — Thus  where  in  such  a 
case  the  surety  delivers  the  note  to  the  prin- 
cipal maker  to  obtain  the  signature  of  addi- 
tional sureties,  and  the  principal  maker, 
without  so  doing,  delivers  the  instrument  to 
the  payee,  the  latter,  if  without  knowledge  of 
the  condition  upon  which  the  surety  signed, 
may  enforce  the  instrument  against  him. 
Tabor  v.  Merchants'  Nat.  Bank,  48  Ark.  454, 
3  Am.  St.  Rep.  241  ;  Bonner  v.  Nelson,  57  Ga. 
433;  Deardorff  v.  Foresman,  24  Ind.  481; 
Whitcomb  v.  Miller,  90  Ind.  384;  Micklewait 
v.  Noel,  69  Iowa  344;  Carter  v.  Moulton,  51 
Kan.  9,  37  Am.  St.  Rep.  259 ;  Smith  v.  Moberly, 
10  B.  Mon.  (Ky.)  269,  52  Am.  Dec.  543 ;  Ward 
v.  Hackett,  30  Minn.  150,  44  Am.  Rep.  187; 
North  Atchison  Bank  v.  Gay,  114  Mo.  203; 
Merriam  v.  Rockwood,  47  N.  H.  81  ;  Fowler 
"'.  Allen,  32  S.  Car.  229;  Davis  v.  Gray,  61 
Tex.  506 ;  Passumpsic  Bank  v.  Goss,  31  Vt.  315 ; 
Farmers',  etc.,  Banku.  Humphrey,  36  Vt.  554, 
86  Am.  Dec.  671. 

A  different  rule  prevails  where  the  instru- 
ment is  nonnegotiable.  Ayres  v.  Milroy,  53 
Mo.  516. 

Where  the  note  contained  in  the  body  there- 
of the  names  of  A  and  B  as  sureties,  and  A 
signed  and  gave  the  note  to  the  principal  on 
the  understanding  that  B  was  to  sign  as  co- 
surety, but  the  principal  negotiated  the  note 
with  the  names  of  A  and  D  as  cosureties,  and 
without  the  name  of  B,  and  the  payee  himself 
struck  out  the  name  of  B  in  the  body  of  the 
note,  and  inserted  that  of  D,  it  was  held  that 
the  payee  could  hold  A  liable  as  surety,  the 
form  of  the  instrument  not  charging  the  payee 
with  notice  of  the  condition  on  which  A 
signed.  Jones  v.  Shelbyville  F.,  etc.,  Ins.  Co., 
1  Mete.  (Ky.)  59. 

Where  the  Payee  Takes  with  Knowledge  of  Such 
an  Agreement  hecannotenforce  the  instrument. 
Leaf  v.  Gibbs,  4  C.  &  P.  466,  19  E.  C.  L.  475 ; 


Bonner  v.  Nelson,  57  Ga.  433;  Easter  v.  Mi- 
nard,  26  111.  494;  Stricklin  v.  Cunningham,  58 
111.  293  ;  Belleville  Sav.  Bank  v.  Bornman,  124 
111.  200;  Hill  v.  Sweetser,  5  N.  H.  168.  See 
Devries  v.  Shumate,  53  Md.  211. 

Of  course  the  payee  may  recover  where  the 
surety  who  has  signed  has,  with  knowledge  of 
his  rights,  waived  his  right  to  object.  Leaf 
v.  Gibbs,  4  C.  &  P.  466,  19  E.  C.  L.  475. 

The  Reason  for  the  view  just  stated  is  well  set 
forth  in  Smith  v.  Moberly,  10  B.  Mon.  (Ky.) 
269,  52  Am.  Dec.  543,  where  Simpson,  J.,  said  : 
"  A  delivery  of  a  writing  of  this  character,  un- 
der such  circumstances,  to  the  principal  does 
not  have  the  effect  of  characterizing  it  as  a 
mere  escrow  ;  but,  on  the  contrary,  the  princi- 
pal should  be  considered  as  the  agent  of  the 
surety,  and  empowered  by  him  to  pass  the 
writing  to  the  person  to  whom  it  may  be  made 
payable,  and  his  delivery  as  being  sufficient  to 
make  it  effectual,  unless  the  payee  had  notice 
of  the  special  terms  upon  which  it  was  signed. 
The  implied  discretionary  authority  to  use  the 
note  arising  out  of  its  possession  by  the  prin- 
cipal, uncontradicted  by  its  terms,  or  anything 
apparent  on  its  face,  cannot  be  restricted  by 
any  agreement  between  the  payors  themselves 
of  which  the  payee  had  no  notice." 

Apparently  in  Conflict  with  these  decisions  is 
the  case  of  Awde  v.  Dixon,  6  Exch.  869,  5  Eng. 
L.  &  Eq.  512.  Here  the  defendant  agreed  to 
join  his  brother  in  making  a  promissory  note, 
on  the  representation  that  one  R.  would  also 
join,  and  that  he,  the  defendant,  should  not  be 
responsible  unless  R.  did  join.  The  defend- 
ant, in  pursuance  of  this  agreement,  executed 
a  note,  leaving  the  date  and  the  name  of  the 
payee  blank,  and  delivered  it  to  his  brother. 
R.  refused  to  sign,  and  the  brother,  without 
the  defendant's  knowledge,  completed  the 
note  and  delivered  it  to  the  plaintiff  for 
value.  It  was  held  that  the  defendant  was 
not  liable  on  the  instrument.  The  court 
proceeded  upon  the  ground  that  the  brother 
was  the  defendant's  agent  to  fill  up  the 
blanks  and  complete  the  instrument,  only 
upon  the  condition  that  R.  should  join,  and 
when  R.  refused  to  join,  the  defendant's 
brother  had  no  authority  to  make  use  of  the 
instrument.  "A  party,"  said  Parke,  B.,  in  de- 
livering the  opinion  of  the  court,  "who  takes 
such  an  incomplete  instrument  cannot  recover 
upon  it,  unless  the  person  from  whom  he  re- 
ceives it  had  a  real  authority  to  deal  with  it. 
There  was  no  such  authority  in  this  case,  and, 
unless  the  circumstances  show  that  the  defend- 
ant conducted  himself  in  such  a  way  as  to  lead 
the  plaintiff  to  believe  that  the  defendant's 
brother  had  authority,  he  can  take  no  better 
title  than  the  defendant's  brother  could  give, 
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(5)  Delivery  of  Inchoate  Bill  or  Note. — The  delivery  of  an  inchoate  or 
incomplete  bill  or  note,  as  where  the  instrument  is  delivered  with  blanks  left 
for  the  insertion  of  the  amount  or  terms  of  payment,  or  where  a  signature 
upon  a  blank  paper  is  delivered  with  the  intention  of  having  a  complete  instru- 
ment written  over  it,  confers  presumptive  authority  upon  the  person  to  whom 
it  is  delivered,  and  upon  subsequent  holders,  to  complete  the  instrument  by 
filling  the  blanks,  or  writing  the  instrument,  as  the  case  may  be,  in  the  way 
apparently  contemplated  by  the  signer,  with  matter  in  general  conformity  with 
the  character  of  the  writing.1 

As  between  Parties,  the  Authority  must  be  Followed. — As  between  the  parties  to  the 
transaction,  the  authority  to  perfect  the  instrument  is  an  authority  to  perfect 
it  in  accordance  with  the  understanding  of  the  parties  and  the  power  con- 
ferred,2 and  within  a  reasonable  time.3 

Estoppel  to  Allege  Want  of  Authority  as  against  Bona  Fide  Holders. — But  where  the 
authority  is  exceeded,  and  the  blanks  arc  filled  up  in  an  unauthorized  way, 
and  the  instrument  is  then  negotiated  before  maturity  into  the  hands  of  a 
bona  fide  holder  for  value,  the  signer  is  estopped  as  against  such  bona  fide 
holder  from  alleging  that  the  instrument  was  not  rightfully  perfected  in  accord- 
ance with  the  authority  given.4 

m  Acceptance  of  a  Bill  of  Exchange — 1.  Definition. — The  acceptance  of 
a  bill  of  exchange  is  an  undertaking  on  the  part  of  the  drawee,  or,  under 
special  circumstances,  some  other  person,  to  pay  the  bill  absolutely,  according 
to  its  tenor,  or,  if  not  according  to  its  tenor,  as  the  terms  of  the  contract  of 
acceptance  may  provide.6 


The  maxim  of  law  is,  'A'emo  plus  juris  in  a  Hum 
transferre  potest  quam  ipse  kabet.'  It  is  a 
fallacy  to  say  that  the  plaintiff  is  a  bona  fide 
holder  for  value  ;  he  has  taken  a  piece  of  blank 
paper,  not  a  promissory  note.  He  could  only 
take  it  as  a  note  under  the  authority  of  the 
defendant's  brother,  and  he  had  no  authority  ; 
consequently  the  instrument  is  void  as  against 
the  defendant."  See  also  Leaf  v.  Gibbs,  4  C. 
&  P.  466,  19  E.  C.  L.  475. 

1.  See  the  title  Alteration  of  Instru- 
ments, vol.  2,  p.  253,  where  the  subject  is 
discussed  at  length.  One  may  deliver  his 
signature  in  this  way  so  that,  upon  the  com- 
pleted instrument,  he  will  be  liable  as  maker, 
Van  Duzer  v.  Howe,  21  N.  Y.  531 ;  Davidson 
v.  Lanier,  4  Wall.  (U.  S.)  447;  or  acceptor, 
Scard  v.  Jackson,  34  L.  T.  N.  S.  65,  note;  or 
drawer,  Crutchley  v.  Mann,  5  Taunt.  529;  or 
indorser,  Davidson  v.  Lanier,  4  Wall.  (U.  S.) 
447;  Spitler  v.  James,  32  Ind.  202,2  Am.  Rep. 
334- 

2.  Davidson  v.  Lanier,  4  Wall.  (U.  S.)  447; 
Green  v.  Sneed,  101  Ala.  207,  citing  1  Am. 
and  Eno.  Encyc.  op  Law  (isted.)  518.  See 
also  the  title  Alteration  ok  Instruments, 
vol.  2,  pp.  255-257. 

3.  Mulhall  v.  Neville,  8   Exch.  391,  note; 
Temple  v.  Pullen,  8  Exch.  389;  Montague 
Perkins,  22  I..  J.  C.  P.  1H7,' 22  Eng.  L.  &  Eq. 
516. 

Blank  Acceptance- Filling  In  after  Acceptor's 

Death — A  bill  of  exchange  accepted  fur  a  val- 
uator <'oi)si(|i  r:i t ion .  with  the  drawer's  name 
left  blank,  may  be  completed  by  the  drawer's 
name  being  added  after  the  death  of  the  ac- 
ceptor. Carter  White,  20  Ch.  Dlv.  225; 
Dutch  v.  O'Leary,  L.  R.  5  Ir.  92. 

Where  the  acceptance  is  given  for  accommo- 


dation a  different  rule  may  apply.  See  the 
title  Accommodation  Paper,  vol.  1,  p.  341. 

Blank  Acceptance — Completion  after  Death  of 
Drawer. — If  an  acceptance,  blank  as  to  the  name 
of  the  drawer,  is  handed  to  the  proposed 
drawer  for  a  valuable  consideration,  after  his 
death  his  executor  or  an  indorsee  for  value 
may  complete  the  bill  by  inserting  his  own 
name  as  drawer  even  after  the  maturity  of  the 
instrument.  Scard  v.  Jackson,  34  L.  T.  N.  S. 
65,  note;  Harvey  v.  Cane,  34  L.  T.  N.  S.  64. 

4.  Pittsburgh  Bank  v.  Seal,  22  How.  (U. 
S.)o6. 

See  also  the  title  Alteration  of  Instru- 
ments, vol.  2,  p.  258;  and  infra,  this  title, 
Rights  of  Holder. 

6.  An  Acceptance  is  an  engagement  to  pay 
the  bill  according  to  the  tenor  of  the  accept- 
ance, and  a  general  acceptance  is  an  engage- 
ment to  pay  according  to  the  tenor  of  the  bill. 
Cox  -•.  National  Hank,  100  I'.  S.  712;  Bailey 
on  Bills  (2d  Am.  ed.)  154. 

Lawrence,  J.,  in  the  case  of  Clarke  v.  Cock, 
4  East  57,  defined  an  acceptance  to  be  "an 
engagement  to  pay  the  bill  when  due;"  and 
Bayley,  J.,  in  Jeune  Ward,  1  B.  &  Aid.  653, 
"an  engagement  of  the  one  party  acceding 
tf)  the  proposition  of  the  Other," 

The  acceptance  of  a  bill  is  the  signification 
by  the  drawee  of  his  assent  to  the  order  of  the 
drawer.    English  Mills  uf  Exch.  Act,  k)  17. 

The  definition  civen  in  the  text  is  framed 
to  include  under  the  phrase  "the  drawee,  or, 
under  special  circumstances,  some  other  per- 
son" acceptances  for  honor  (see  infra,  this 
MOtlon);  and  under  the  phrase  "as  the  terms 
of  the  contract  of  acceptance  may  provide  " 
conditional  and  qualified  acceptances,  as  to 
which  see  infra. 
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2.  General  Principles — a.  Preliminary. — By  the  acceptance  of  a  bill  of 
exchange,  the  acceptor  assumes,  in  accordance  with  the  law  merchant,  clearly 
tk- fined  obligations  with  respect  to  the  other  parties  upon  the  instrument. 
These  obligations  will  be  treated  elsewhere  in  this  title.1  Before  entering  into 
a  discussion  of  the  formation  of  the  contract,  it  may  be  premised  that  the  con- 
tract of  acceptance  presupposes  a  drawee  capable  of  contracting,2  and  is  sub- 
ject to  the  doctrine  with  regard  to  consideration  which  has  already  been 
explained  as  applicable  to  negotiable  instruments. 3 

When  Facte  are  Established  Acceptance  Is  Question  of  Law. — When  the  facts  relied  on 
to  constitute  a  contract  of  acceptance  are  proved  or  admitted,  the  existence  of 
such  a  contract  is  a  question  of  law.4 

b.  Holder's  Right  to  Demand  Absolute  Acceptance. — According 
to  the  doctrine  of  the  common  law  a  holder  of  a  bill  of  exchange  has  a 
right  to  insist  upon  a  general  and  unqualified  acceptance  in  writing,  upon 
the  bill  itself.6 

Qualified,  Conditional,  Verbal,  and  Implied  Acceptances. — But  by  the  consent  of  the  parties 
a  different  contract  may  be  created.  Thus  the  acceptance  may  be  qualified  or 
conditional,  or,  in  the  absence  of  statute  creating  a  different  rule,  it  may  be 
verbal  or  implied  from  circumstances  or  conduct,  or  it  may  be  in  writing  upon 
a  separate  paper.  The  authorities  with  regard  to  these  various  acceptances 
will  be  treated  in  detail  later  in  this  section.6 


Order  Payable  without  Acceptance. — An  order 
for  the  payment  of  money,  though  drawn  pay- 
able "without  acceptance,"  is  a  bill  of  ex- 
change and  may  be  so  described  in  an  indict- 
ment for  forgery.  Reg.  v.  Kinnear,  2  M.  & 
Rob.  117. 

Certification  of  Promissory  Note  as  Good. — 

"When  a  note  payableat  a  particularbank  is  pre- 
sented at  maturity  for  payment  and  is  certified 
by  the  bank  as  good,  the  certificate  operates  as 
a  representation  that  the  maker  has  deposited 
funds  to  meet  the  note,  and  that  the  same  will 
be  paid  upon  request,  and  the  bank  is  estopped 
thereby  to  deny  the  sufficiency  of  the  funds  as 
against  a  bona  fide  holder  of  the  paper  for 
value.  Meads  v.  Merchants  Bank,  25  N.  Y. 
143,  82  Am.  Dec.  331 ;  Irving  Bank  v.  Wether- 
ald,  36  N.  Y.  335. ' 

1.  See  in  fra, this  title,  Liabilities  of  Parties. 

2.  See  supra,  this  title,  Capacity  and  A  utlior- 
ity  of  Parties. 

Drawee  Incompetent  to  Contract — BUI  Treated 
as  Dishonored. — If  the  drawee  be  incompetent 
to  contract, as  for  example  by  reason  of  infancy 
or  coverture,  the  bill  may  be  treated  as  dis- 
honored.   Chitty  on  Bills  (13th  Am.  ed.)  *283. 

3.  See  supra,  this  title,  The  Consideration. 
Draft  Discounted  before  Acceptance. — Though 

a  draft  be  discounted  before  its  acceptance,  a 
subsequent  acceptance  by  the  drawees  before 
maturity  binds  them  in  the  same  manner  as 
though  they  had  accepted  it  before  discount. 
Mechanics'  Bank  v.  Livingston,  33  Barb.  (N. 
Y.)  458;  Louisville  Bank  v.  Ellery,  34  Bart). 
(N.  Y.)  634. 

4.  Sproat  v.  Matthews,  1  T.  R.  182;  Rus- 
sell v.  Phillips,  14  CL_  B.  891,  68  E.  C.  L.  891 ; 
Cook  v.  Baldwin,  120  Mass.  317,  21  Am.  Rep. 
517;  Edson  v.  Fuller,  22  N.  H.  187. 

5.  Right  to  Demand  Unqualified  Acceptance  in 
Writing  on  BUI. — Chitty  on  Bills  (13th  Am.  ed.) 
326;  Parker  v.  Gordon,  7  East  387;  Gammon 
v.  Schmoll,  5  Taunt.  344;  Smith  v.  Abbot,  2 


Stra.  1152;  Pierson  v.  Dunlop,  Cowp.  571; 
Boehm  f.  Garcias,  1  Campb.  425,  note  ;  Julian 
v.  Shobrooke,  2  Wils.  9;  Sproat  v.  Matthews, 
1  T.  R.  182;  Tuckerman  v.  Hartwell,  3  Me. 
153,  14  Am.  Dec.  225 ;  Green  v.  Raymond,  9 
Neb.  295,  per  Lake,  J. ;  Wintermute  v.  Post, 
24  N.  J.  L.  423. 

"Where,"  said  Blandford,  J.,  in  Gibson  v. 
Smith,  75  Ga.  33,  "a  draft  is  given,  directing 
the  drawee  to  pay  absolutely  a  sum  of  money 
to  the  payee,  it  is  the  right  of  the  payee  to 
have  an  unconditional  and  unqualified  accept- 
ance of  the  same;  and  if  he  chooses,  without 
the  consent  of  the  drawer,  to  take  a  condi- 
tional, limited,  or  qualified  acceptance  of  the 
draft,  he  thereby  releases  the  drawer  from  all 
liability  on  the  draft." 

Statutory  Right  in  Some  States. — This  right 
of  the  holder  of  a  bill,  to  require  an  acceptance, 
written  upon  the  bill  itself,  has  been  made 
statutory  in  some  states.  See  for  example : 
Alabama  (Code,  §2103);  Arizona  (C.  L., 

3469-3471) ;  Arkansas  (R.  S.,  $  552)  ;  Cali- 
fornia ( 1  Hittell's  Codes  and  Statutes,  §  3193) ; 
Dist.  of  Columbia  (Rev.  C.  134,  §9);  Idaho 
(R.  L.  653,  §9);  Kansas  (C.  L.,  c.  14,  §11); 
Mississippi  (Rev.  C,  §  1133)  ;  Missouri  (1  R. 
S.,  §536);  New  Tork  (3  R.  S.,  2243,  §9): 
Washington  (1881,  Code,  2302-2306). 

By  the  English  Bills  of  Exchange  Act  1882,  § 
44,  it  is  provided  that  the  holder  of  a  bill  may 
refuse  to  take  a  qualified  acceptance  [the  word 
"  qualified  "  being  used  in  contradistinction 
to  "general"],  and  if  he  does  not  obtain  an 
unqualified  acceptance,  may  treat  the  bill  as 
dishonored  by  nohacceptance,  and  where  a 
qualified  acceptance  is  taken  and  the  drawer 
or  an  indorser  has  not  expressly  or  impliedly 
authorized  the  holder  to  take  a  qualified  ac- 
ceptance, or  does  not  subsequently  assent 
thereto,  such  drawer  or  indorser  is  discharged 
from  his  liability  on  the  bill. 

6.  See  infra,  this  section,  passim . 
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c.  Time  of  Acceptance — (i)  Before  Completion  of  Bill. — The  validity  of 
a  contract  of  acceptance  is  not  affected  by  reason  of  the  fact  that  the  acceptor's 
name  was  written  on  the  instrument  before  its  completion  as  a  bill  of  exchange.1 

(2)  After  Previous  Refusal  to  Accept. — An  acceptance  is  not  invalid  merely 
on  account  of  a  previous  refusal  to  accept,2  and  protest  for  nonacceptance,3 
nor  because  there  has  been  both  a  refusal  to  accept  and  a  refusal  to  pay,  fol- 
lowed by  protest  for  nonpayment,4  or  by  protest  for  both  nonacceptance  and 
nonpayment.5 

(3)  After  Maturity. — An  acceptance  after  the  maturity  of  the  bill  is  a  valid 
contract  on  the  part  of  the  drawee,6  and  such  an  acceptance  is  construed  as  an 
undertaking  to  pay  on  demand.7 

(4)  A fter  Death  of  Drawer. — There  is  no  reason  why  a  contract  of  acceptance 
may  not  be  validly  entered  into  after  the  death  of  the  drawer  of  the  bill,  and 
the  obligation  of  such  contracts  is  held,  accordingly,  to  be  unimpaired  by  this 
event,8  even  though  the  drawee  accept  with  a  knowledge  of  the  death  of  the 
drawer.9    Much  less  should  the  validity  of  the  acceptance  be  affected  when  the 


1.  England. — Leslie  v.  Hastings,  1  M.  & 
Rob.  119;  Collis  v.  Emett,  1  H.  Bl.  313; 
Schultz  v.  Astley,  2  Bing.  N.  Cas.  544,  29  E. 
C.  L.  414,  7  C.  &  P.  99,  32  E.  C.  L.  453 ;  Ex  p. 
Bartlett,  3  De  G.  &  J.  378 ;  Hogarth  v.  Latham, 
3  B.  Div.  643 ;  Armfield  v.  Allport,  3  H.  & 
N.  911;  Molloy  v.  Delves,  4  C.  &  P.  492,  19 
E.  C.  L.  490,  7  Bing.  428,  20  E.  C.  L.  190; 
Carter  v.  White,  20  Ch.  Div.  225;  Montague 

Perkins,  22  Eng.  L.  &  Eq.  516;  Harvey  v. 
Cane,  34  L.  T.  N.  S.  64. 

United  States. — Pittsburgh  Bank  v.  Neal,  22 
How.  (U.  S.)  97. 

Alabama. — VVhilden  v.  Merchants',  etc., 
Nat.  Bank,  64  Ala.  28,  38  Am.  Rep.  1. 

Georgia. — Moody  v.  Threlkeld,  13  Ga.  55; 
Moiese  v.  Knapp,  30  Ga.  942. 

Illinois. — Haines  v.  Nance,  52  111.  App. 
406. 

Kentucky. — Commonwealth  Bank  v.  Curry, 
2  Dana  (Ky.)  142;  Limestone  Bank  v.  Penick, 
5  T.  B.  Mon.  (Ky.)  25. 

Maryland. — Hopps  v.  Savage,  69  Md.  513. 

New  York. — Van  Duzer  v.  Howe,  21  N.  Y. 
531;  Molson's  Bank  v.  Howard,  40  N.  Y. 
Super.  Ct.  15. 

And  see  Dutch  v.  O'Leary,  L.  R.  5  Ir.  92; 
Usher  v.  Dauncey,  4  Campb.  97;  Hatch  v. 
Searles,  2  Sin.  &  G.  147,  24  L.  J.  Ch.  22,  31 
Eng.  L.  &  Eq.  219.  See  also  supra,  this  title, 
Delivery  of  Inchoate  Hill  or  Note. 

English  Bllla  of  Exchange  Act. — It  is  provided 
by  statute  in  England  that  a  bill  may  be  ac- 
cepted before  it  is  signed  by  the  drawer  or 
while  otherwise  incomplete.  English  Bills  of 
Exchange  Act  1882,  $  18. 

Instrument  must  be  Subsequently  Completed. 
— Greenhow  v.  Boyle,  7  Blackf.  (Ind.)  56.  In 
this  case  it  was  sought  to  charge  the  defendant 
as  acceptor  upon  an  instrument,  in  form  a  bill 
of  exchange,  lacking,  however,  the  name  of  a 
payee,  but  it  was  held  that  the  action  could 
not  be  maintained. 

2.  Acceptance  after  Refusal. — Christie  v. 
Peart,  7  M.  &  W.  491 ;  Jackson  7-.  Pigott,  1  Ld. 
Raym.  374;  Muford  v.  Walcot,  1  Ld.  Raym. 
574;  Williams  v.  Wlnans,  14  N.J.  L.339,  Si  <• 
also  English  Mills  of  Exchange  Act,  §  18. 

3  After  Protest  for  Nonacceptance.— Stock ■ 
well  71.  Bramble,  3  Ind.  428  ;  Grant  v.  Shaw, 


16  Mass.  344,  8  Am.  Dec.  142  ;  Exchange  Bank 
v.  Rice,  98  Mass.  2S8. 

4  After  Protest  for  Nonpayment. — Wynne  v. 
Raikes,  5  East  514;  Grant  v.  Shaw,  16  Mass. 
341,  8  Am.  Dec.  142. 

6.  After  protest  for  both  nonacceptance  and 
nonpayment.  Billing  v.  Devaux,  3  M.  &  G. 
565,  42  E.  C.  L.  297. 

6.  After  Maturity. — Wynne  v.  Raikes,  5  East 
521;  Jackson  v.  Pigott,  1  Ld.  Raym.  374; 
Muford  v.  Walcot,  1  Ld.  Raym.  574;  Stein  v. 
Yglesias,  5  Tyr.  172;  Billing  v.  Devaux,  3  M. 
&  G.  565,  42  E.  C.  L.  297  ;  Gregory  v.  Walcup, 
Comyns  Rep.  75;  Christie  v.  Peart,  7  M.  & 
W.  491 ;  Bishop  v.  Dexter,  2  Conn.  419;  Stock- 
well  v.  Bramble,  3  Ind.  428;  Grant  v.  Shaw, 
16  Mass.  341,  8  Am.  Dec.  142;  Williams  v. 
Winans,  14  N.  J.  L.  339;  Berry  v.  Robinson, 
9  Johns.  (N.  Y. )  121,  6  Am,  Dec.  267  ;  Leavitt 
v.  Putnam,  3  N.  Y.  494,  53  Am.  Dec.  322; 
Spaulding  v.  Andrews,  48  Pa.  St.  413;  All- 
wood  v.  Haseldon,  2  Bailey  L.  (S.  Car.)  457. 

7.  Jackson  v.  Pigott,  1  Ld.  Raym.  374; 
Muford  v.  Walcot,  1  Ld.  Raym.  574;  Christie 
v.  Peart,  7  M.  &  W.  491  ;  Parker,  C.  J.,  in  Grant 
v.  Shaw,  16  Mass.  343,  8  Am.  Dec.  142. 

Statute — Bin  Accepted  when  Overdue  Payable 
on  Demand. — "  Where  a  bill  is  accepted  or 
indorsed  when  it  is  overdue,  it  shall,  as  re- 
gards the  acceptor  who  so  accepts,  or  any  in- 
dorser  who  so  indorses  it,  be  deemed  a  bill 
payable  on  demand."  English  Bills  of  Exch. 
Act.  i88j,  §  10.  See  Muford  7'.  Walcot,  1  Ld. 
Raym.  574. 

8.  Bill  Accepted  after  Drawer's  Death. — Bill 
ing  v.  Devaux,  3  M.  &  G.  565,  42  E.  C.  L.  297  ; 
Tate  v.  Hilbert,  2  Ves.  Jr.  115;  Hammonds  v. 
Barclay,  2  East  227;  Cutts  v.  Perkins,  12 
Mass.  206;  Dcbesse  71.  Napier,  1  McCord  L. 
(S.  Car.)  106,  10  Am.  Dec.  658. 

Acceptance  after  Bankruptcy  of  Drawer. — An 
acceptance  made  in  Ignorance  of  the  bank- 
ruptcy of  a  drawer,  resident  in  England,  does 
not  lack  validity  by  reason  of  such  fact.  Og- 
den  7'.  Gillingham,  :  Baldw.  (U.  S.)  39.  And 
sec  Wilkins  v.  Casey,  7  T.  R.  707 ;  Copland  v. 
Stein,  8  T.  R.  208. 

9  Acceptance  with  Knowledge  of  Drawers 
Death. —  Hammonds  v.  Barclay,  2  East  227; 
Cutts  7'.  Perkins,  12  Mass.  206. 


4  C.  of  L. — 14 
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death  of  the  drawer  occurs  after  acceptance,  but  before  the  maturity  of  the  bill ; 1 
and  this  rule  has  been  held  not  to  be  changed  by  the  fact  that  the  drawee  and 
acceptor  was  the  agent  of  the  drawer.2 

</.  Who  may  Accept. —  Except  in  the  case  of  an  acceptance  for  honor 
or  supra  protest?  the  acceptance  must  be  made  by  the  drawee  of  the  bill,  and 
an  acceptance  by  any  other  person  is  contrary  to  the  principles  of  the  law 
merchant.4 

Acceptance  by  Successor  of  Official  upon  Whom  Drawn. — Where  a  draft,  which  was 
drawn  upon  and  accepted  conditionally  by  a  public  official,  was,  after  the 
death  of  the  acceptor,  accepted  absolutely  by  his  successor,  the  last  accept- 
ance was  held  to  be  not  binding.5 


In  this  connection,  it  is  said  in  Chitty  on 
Bills  (13th  Am.  ed.)  320:  "It  should  seem, 
that  where  a  bill  has  been  drawn  in  payment 
of  a  debt  from  the  drawer  to  the  payee,  the 
drawee  may  legally  accept  the  bill  after  notice 
of  the  death  of  the  drawer."  But  it  is  added  : 
"As  this  point  is  not  settled  in  this  country, 
it  would  be  prudent  in  such  case  for  the  drawee 
to  pause  before  he  accepts." 

1.  Debesse  v.  Napier,  1  McCord  L.  (S. 
Car.)  106,  10  Am.  Dec.  658. 

2.  Death  of  Drawer  after  Acceptance — Drawee 
Agent  of  Drawer. —  Debesse  v.  Napier,  1  Mc- 
Cord L.  (S.  Car.)  106,  10  Am.  Dec.  658.  In 
this  case,  however,  the  agent  at  the  time  of 
the  acceptance  was  in  possession  of  funds  or 
property  out  of  which,  or  out  of  the  proceeds 
of  which,  the  order  was  directed  to  be  satis- 
fied, and  the  effect  of  the  draft  and  acceptance 
was  considered  rather  in  the  light  of  its  opera- 
tion as  an  assignment  than  as  an  acceptance. 

3.  See  infra,  this  section,  Acceptance  supra 
Protest  or  for  Honor. 

4.  Acceptance  must  Be  by  Drawee.  —  Jackson 
v.  Hudson,  2  Campb.  447;  Steele  v.  M 'Kin- 
lay,  L.  R.  5  App.  7^4;  Davis  v.  Clarke,  6  Q;. 
B.  16,  51  E.  C.  L.  16;  Polhill  v.  Walter,  3  B. 
&  Ad.  114,  23  E.  C.  L.  38;  May  v.  Kelly,  27 
Ala.  497;  Walton  v.  Williams,  44  Ala.  347; 
Smith  v.  Lockridge,  8  Bush  (Ky.)  423;  Hee- 
nan  v.  Nash,  8  Minn.  407,  83  Am.  Dec.  790; 
Rice  v.  Ragland,  10  Humph.  (Tenn.)  545,  53 
Am.  Dec.  737.  But  see  Kelly  v.  Lynch,  22 
Cal.  661. 

In  Markham  v.  Hazen,  48  Ga.  570,  where  a 
draft  was  drawn  on  an  individual  who,  before 
its  acceptance,  formed  a  copartnership  with 
others,  the  members  thereof  agreeing  to  use  in 
the  business  of  the  partnership  the  goods  for 
the  payment  of  which  the  draft  was  drawn,  and 
to  pay  for  them,  and  the  goods  were  so  vised, 
and  the  partner  who  was  the  drawee  accepted 
the  draft  for  the  partnership,  it  was  held,  in  an 
action  upon  the  acceptance,  that  all  the  part- 
ners were  liable.  The  court  in  this  case  did  not 
rest  its  decision  upon  the  ground  that  the  part- 
ners were  technically  liable  as  acceptors.  In  the 
opinion  of  the  court  it  was  said  :  "  It  is  a  gen- 
eral principle  that  there  can  be  no  acceptance 
except  by  a  drawee,  or  by  a  drawee  au  besoin, 
or  by  some  one  for  honor  so  as  to  make  the 
party  liable  technically  as  acceptor.  1  Par- 
sons Notes  and  Bills  313 ;  Jackson  v.  Hudson, 
2  Campb.  447.  But  it  is  also  a  rule  stated  by 
the  same  authorities,  that  when  there  is  an  ac- 
ceptance by  a  third  person  for  a  consideration, 


he  is  liable  as  a  guarantor  or  otherwise  on  his 
contract.  In  this  case  there  was  one  count 
against  defendants  as  acceptors,  one  as  guar- 
antors, and  one  for  goods  sold  and  delivered." 

Statutes — Bill  Converted  into  Note. — In  the 
Civil  Codes  of  California  and  other  western 
states,  it  is  provided  that  an  acceptance,  with 
the  consent  of  the  holder,  by  a  stranger  other 
than  an  acceptor  for  honor,  converts  the  in- 
strument into  a  promissory  note  of  the  ac- 
ceptor and  exonerates  all  prior  parties.  Cal. 
Civ.  Code,  §  3246;  Mont.  Civ.  Code,  §  4212; 
N.  Dak.  Civ.  Code,  §  4961. 

5.  Spalding  v.  McKav,  1;  U.  C.  Q.  B.  (O. 
S.)  656. 

Variance  in  Name  between  Address  and  Ac- 
ceptance.— Where  a  bill  was  addressed  to  the 
"Building  Committee  of  the  City  Hotel  in 
Memphis,  "  and  accepted  by  the  "  Memphis 
City  Hotel  Company ,"the  acceptance  was  held 
binding.  The  court  said  :  "  It  is  evident  that 
the  building  committee  of  the  hotel  com- 
pany are  not  intended  as  drawee,  separate  and 
independent  of  the  company  of  which  they  are 
described  as  being  merely  a  committee.  If 
they  had  power  to  accept  the  bill  at  all,  it 
would  be  merely  for  and  on  behalf  of  the 
company  they  represented,  and  the  acceptance 
would  be  the  acceptance  of  the  company.  We 
think,  then,  that  the  acceptance  of  the  company 
by  its  own  proper  act  was  a  good  acceptance  ;  it 
was  in  fact  the  drawee  intended  by  the  bill, 
although  it  is  called  by  an  imperfect  descrip- 
tion. *  *  *  There  can  be  no  doubt  that  an  er- 
roneous or  imperfect  description  of  the  name 
of  a  party  to  a  note,  bill,  or  bond  may  be  cured 
by  averment  and  often  by  intendment. "  Rice 
v.  Ragland,  10  Humph.  (Tenn.)  545,  53  Am. 
Dec.  737. 

Acceptance  by  Adopted  Name. — In  Hascall  v. 
Life  Assoc.  of  America,  5  Hun  (N.  Y.)  151, 
the  court  said  :  "  A  party  maybe  bound  as  an 
acceptor  by  any  name  or  designation  he  may 
see  fit  to  adopt,  provided  it  clearly  appears 
by  extraneous  evidence  who  was  intended. 
Brown  v.  Butchers',  etc.,  Bank,  6  Hill  (N. 
Y.)  443,  41  Am.  Dec.  755;  Rogers  v.  Coit.  6 
Hill  (N.YO322;  Dewitt -•.  Walton, 9  N.  Y. 
571.  The  party  who  has  intended  to  contract 
by  a  certain  designation  is  estopped  to  deny 
that  the  name  by  which  he  assumed  to  enter 
into  the  contract  is  the  appropriate  appella- 
tion. This  doctrine  applies  as  well  to  corpo- 
rations as  to  individuals."  See  also  the  title 
Names. 

Where,  in  a  bill  of  exchange,  the  drawee  is 
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Bill  of  Exchange. 


More  than  One  Acceptor. — In  conformity  with  this  principle,  a  draft  addressed 
to  a  single  drawee  cannot  have  a  series  of  acceptors  ; 1  and  where  a  bill  purports 
to  have  been  accepted  by  the  drawee  and  a  stranger,  the  latter  is  not  liable  as 
acceptor.2 

Where  Several  Drawees  are  Named. — A  contract  of  acceptance  entered  into  by  one 
or  more  of  several  drawees  is  valid  and  binding  as  to  the  individual  or  individuals 
accepting.3 

Alternative  Address. — Where  a  bill  is  addressed  to  two  persons  or  either  of 
them,  an  acceptance  by  one  is  sufficient.4 

Acceptance  by  Agent. — An  acceptance,  like  any  other  contract,  may  be  entered 
into  by  an  agent.5  But  some  authorities  have  doubted  whether  in  any  case  a 
holder  is  bound  to  receive  an  acceptance  by  an  agent.6 


named  and  described  as  Everin,  an  acceptance 
by  the  name  of  Heaverin  is  valid.  Heaverin 
v.  Donnell,  7  Smed.  &  M.  (Miss.)  244,  45  Am. 
Dec.  302. 

Bill  Lacking  Address  to  Drawee  or  Containing 
Drawee's  Residence  without  Name. — As  to  the 

acceptance  of  instruments  which  are  without 
anjr  address  to  a  drawee,  or  which  are  ad- 
dressed to  a  certain  place  without  naming  the 
drawee,  see  supra,  this  title,  Formal  Essen- 
tials— As  to  Parties — Direction  to  Draivee. 

1.  Cannot  Be  a  Series  of  Acceptors. — Rice  v. 
Ragland,  10  Humph.  (Tenn.)  545,  53  Am.  Dec. 
737!  Jackson  v.  Hudson,  2  Campb.  447. 

2.  Acceptance  by  Stranger  and  Drawee — Stran- 
ger Not  Liable  as  Acceptor. — Jackson  v.  Hud- 
son, 2  Campb.  447;  Rice  v.  Ragland,  10 
Humph.  (Tenn.)  545,53  Am.  Dec.  737 ;  Spald- 
ing v.  McKay,  5  U.  C.  Q.  B.  (O.  S.)  656. 

The  stranger  so  signing  may  be  liable  in  the 
character  of  a  guarantor  upon  the  contract  as 
a  collateral  undertaking.  3  Kent's  Com.  *87  ; 
Byles  on  Bills  (Wood's  ed.)  *iy8. 

Additional  Signature  by  Stranger  as  Acceptor 
Not  an  Alteration. — In  Smith  v.  Lockridge,  8 
Bush  (Ky.)  423,  where,  after  a  bill  had  been 
accepted  by  the  parties  to  whom  it  was  ad- 
dressed, an  additional  name  was  written 
across  the  face  of  the  paper,  it  was  held  not  to 
vitiate  the  instrument.  See  also  the  title  Al- 
teration of  Instruments,  vol.  2,  p.  214. 

But  it  has  been  said  by  an  elementary  writer 
that  unless  such  additional  acceptance  is  made 
with  the  consent  of  the  acceptor,  the  instru- 
ment is  thereby  vitiated.  Thompson  on  Bills 
112. 

8.  Several  Drawees. — Owen  v.  VanUster,  10 
C.  B.  318,  70  E.  C.  L.  318;  Tombeckbec  Bank 
v.  Dumell,  5  Mason  (U.  S.)  56;  Smith  v. 
Milton,  133  Mass.  369. 

4.  Bill  Directed  to  A  or  B.  —  Anonymous,  12 
Mod.  447.  See  Mount  Stephen  :•.  Brooke,  I  B. 
&  Aid.  224. 

6.  Agent  must  Produce  Authority. — When  a 
person  ofTers  himself  as  the  agent  of  the 
drawee  for  acceptance,  he  must,  if  required, 
it  has  been  held,  produce  his  authority.  Oth- 
erwise the  holder  may  treat  the  bill  as  dishon- 
ored,   Chitty  on  Bills  ( 131I1  Am.  ed.)  320. 

Acceptance  by  Directors  of  Company.— Where 
a  hill  addressed  In  a  company  bore  an  accept 
ance,  signed  by  two  persons  styling  themselves 
directors  of  the  company,  tin-  acceptance  was 
held  binding  on  the  company,  anil  not  upon 
the  directors  personally,  it  being  conceded 


that  the  two  directors  had  authority  to  accept 
on  behalf  of  the  companv.  Okell  v.  Charles, 
34  L.  T.  N.  S.  822. 

Where  Agent  Accepts  Personally. — Where  an 
agent  accepts  in  his  own  name  a  bill  drawn  on 
him  as  agent,  he  is  personally  liable.  Taber 
v.  Cannon,  8  Met.  (Mass.)  460;  Thomas  v. 
Bishop,  2  Stra.  955. 

A  bill  drawn  on  a  person  and  accepted  by 
an  agent  without  authority  may  bind  the 
agent  personally.  Sweet  -•.  Swift,  05  Mich.  90. 

Where  the  Drawee  Accepts  as  Agent. — When  a 
bill  is  drawn  upon  a  person  and  he  accepts  it 
as  agent  of  another,  he  may  be  held  liable  as 
acceptor  upon  the  principle  ut  res  magis  va- 
leat  quam  pereat .  Mare  v.  Charles,  5  El.  & 
Bl.  978,  85  E.  L.  C.  978;  Herald  v.  Connah, 
34  L.  T.  885;  Nicholls  v.  Diamond,  9  Exch. 
154.  Contra,  Walker  v.  State  Bank,  9  N.  Y. 
582.  See  generally  the  title  Agency,  vol.  I, 
p.  1127.  When,  in  such  a  case,  the  drawee  ac- 
cepts in  his  own  name,  adding  thereto  words 
which  constitute  a  mere  personal  description, 
he  is,  of  course,  liable.  Bruce  v.  Lord,  r 
Hilt.  (N.  Y.)  247.  In  this  case  it  was  held 
that  the  drawee  might  discharge  himself  by 
showing  that  he  accepted  as  agent  with  au- 
thority, and  that  the  plaintiff  was  aware  of  the 
fact  at  the  time  of  taking  the  draft. 

Acceptance  by  Partner. — As  to  the  rules  gov- 
erning the  acceptance  by  a  partner  of  a  bill 
addressed  to  the  firm,  see  supra,  this  title,  Ca- 
pacity and  Authority  of  Parties  —  Partners. 

6.  The  following  remarks  are  from  Byles 
on  Bills  *36 :  "  If  an  oiler  to  accept  be  made  by 
an  agent,  the  holder  may  and  should  recpuire 
the  production  of  his  authority,  and,  if  satis- 
factory authority  be  not  produced,  may  treat 
the  bill  as  dishonored.  'A  person  taking  an 
acceptance  importing  to  be  by  procuration,' 
says  Mr.  Justice  Bayley,  '  ought  to  exercise 
due  caution,  for  he  must  take  it  upon  the  credit 
of  the  party  who  assumes  the  authority  to  ac- 
cept, and  it  would  he  only  reasonable  prudence 
to  recpiire  the  production  of  that  authority.' 
Atwood  7-.  Mannings,  7  B.  &  C.  278,  14  E.  C. 
L.  42.  It  lias  been  doubted  whether,  in  any 
case,  a  holder  is  bound  to  acquiesce  in  an  ac- 
ceptance by  an  agent,  on  the  same  principle 
that  it  has  been  held  that  a  purchaser  is  not 
bound  to  accept  a  conveyance  to  be  executed 
by  a  power  of  attorney,  viz.,  that  it  will  mull i 
ply  the  proofs  necessary  to  sustain  his  title. 
Sec  Coore  :••  Callaway,  1  Esp.  115;  Chittv  on 
Bills  283." 
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«  .  When  the  Contract  of  Acceptance  Is  Complete — Necessity  for  Re- 
delivery to  Holder. — Some  doubt  has  arisen  upon  the  authorities  whether  a  re- 
delivery by  the  drawee  to  the  holder  of  a  bill,  given  to  the  drawee  for  accept- 
ance, is  necessary  to  complete  the  contract  of  acceptance. 

Revocable  until  Redelivery. — The  authorities  undoubtedly  support  the  proposi- 
tion that,  so  long-  as  the  bill  remains  in  the  hands  of  the  drawee,  although  he 
has  written  an  acceptance  upon  it,  the  acceptance  is  not  fully  binding ;  and 
the  drawee  may,  at  least  while  he  has  not  communicated  the  fact  of  his  accept- 
ance to  the  holder,  obliterate  his  acceptance  and  redeliver  the  bill  without 
incurring  any  liability  as  acceptor.1 

Acceptance  Is  Contract  of  Place  where  Name  Written. — But,  on  the  other  hand,  it  has 
been  held  that  a  contract  of  acceptance  is  a  contract  made  in  the  place  where 
the  acceptance  is  written  upon  the  bill,  and  not  where  the  delivery  is  made.2 


1.  Cox  v.  Troy,  5  B.  &  Aid.  474,  7  E.  C.  L. 
163;  Bank  of  Van  Diemen's  Land  v.  Bank  of 
Victoria,  L.  R.  3  P.  C.  526;  Trent  Tile  Co.  v. 
Fort  Dearborn  Nat.  Bank,  54  N.  J.  L.  599.  See 
Ralli  v.  Dennistoun,  6  Exch.  483  ;  Dunavan  v. 
Flynn,  118  Mass.  537. 

After  redelivery  to  the  holder,  the  contract 
of  acceptance  is  irrevocable.  Trent  Tile  Co. 
v.  Fort  Dearborn  Nat.  Bank,  54  N.  J.  L.  599; 
Fort  Dearborn  Nat.  Bank  v.  Carter,  152  Mass. 
34- 

English  Cases  as  to  Revocation  Discussed. — In 

the  early  case  of  Thornton  v.  Dick,  4  Esp.  270, 
before  Lord  Ellenborough,  at  nisi  frius,  in 
1803,  it  was  held  that  if  the  drawee  of  a  bill 
has  put  his  name  on  it  as  acceptor,  he  cannot 
afterwards,  by  erasing  his  name,  discharge  his 
acceptance.  Apparently  in  agreement  with 
this  was  the  earlier  case  of  Tummer  v.  Oddie, 
cited  by  counsel  in  Bentinck  v.  Dorrien,  6  East 
199. 

In  Bentinck  v.  Dorrien,  6  East  199,  the 
court  held  that  whatever  the  true  doctrine  as 
to  the  general  right  of  the  drawee  to  cancel 
his  acceptance  before  redelivery,  where  the 
holder,  after  receiving  back  the  bill  with  the 
acceptance  obliterated,  protests  it  for  nonac- 
ceptance,  he  will  be  estopped  to  hold  the 
drawee  as  acceptor. 

In  Raper  v.  Birkbeck,  15  East  17,  it  was 
held  that  where  a  third  party  without  author- 
ity, by  mistake  cancels  an  acceptance,  his 
action  shall  not  be  considered  to  make  the  bill 
void,  but  he  shall  be  at  liberty  to  correct  the 
mistake  in  furtherance  of  the  rights  of  the 
parties.  In  delivering  the  judgment  in  this 
case,  Lord  Ellenborough,  having  apparently 
forgotten  his  decision  to  the  contrary  in  Thorn- 
ton v.  Dick,  4  Esp.  270,  quotes  with  apparent 
approval  Pothier,  to  the  effect  that  a  drawee 
might,  after  he  had  written  his  acceptance 
upon  the  bill,  but  before  parting  with  it, 
change  his  mind  and  obliterate  his  accept- 
ance. 

Doubts  about  the  law  at  this  point  were 
finally  set  at  rest  by  the  case  of  Cox  v.  Troy,  5 
B.  &  Aid.  474,  7  E.  C.  L.  163. 

Whether  Acceptance  Revocable  after  Fact  of 
Acceptance  Communicated  to  Holder. — In  some 
of  the  cases  a  doubt  is  expressed  as  to  whether 
the  drawee  may  obliterate  his  acceptance  after 
communicating  the  fact  of  acceptance  to  the 
holder.    There  seem  to  be  no  direct  decisions 


upon  this  point,  but  such  a  case  is  provided  for 
in  the  English  Bills  of  Exchange  Act  1882, 
§  21,  as  follows:  "Every  contract  on  a  bill, 
whether  it  be  the  drawer's,  acceptor's,  or  an 
indorser's,  is  incomplete  and  revocable  until 
delivery  of  the  instrument  in  order  to  give  ef- 
fect thereto,  provided  that  where  an  accept- 
ance is  written  on  a  bill,  and  the  drawee  gives 
notice  to  or  according  to  the  direction  of  the 
person  entitled  to  the  bill,  that  he  has  accepted 
it,  the  acceptance  then  becomes  complete  and 
irrevocable."  See  also  the  remarks  of  Bavley, 
J.,  in  Cox  v.  Troy,  5  B.  &  Aid.  474,  7  E.C.  L. 
163. 

Statutes  in  the  United  States. — By  statutes  in 
some  of  the  United  States,  it  is  provided  that 
the  acceptor  of  a  bill  of  exchange  may  cancel 
his  acceptance  at  any  time  before  delivering 
the  bill  to  the  holder,  and  before  the  holder 
has,  with  the  consent  of  the  acceptor,  trans- 
ferred his  title  to  another  person,  who  has 
given  value  for  it  upon  the  faith  of  such  ac- 
ceptance. Cal.  Civ.  Code,  §3198;  Dak.  Civ. 
Code,  §  1900. 

2.  Place  of  Contract  Is  Place  where  Accept- 
ance is  Written. — Wilde  v.  Sheridan,  21  L.  J. 
C^B.  260;  Roff  v.  Miller,  19  L.  J.  C.  P.  278, 
14  Jur.  746. 

In  delivering  judgment  in  the  first  of  the 
cases  cited,  Coleridge,  J.,  after  citing  authori- 
ties to  the  effect  that  a  contract  of  indorsement 
is  a  contract  of  a  place  where  the  indorsed 
instrument  is  actually  delivered,  proceeded: 
"  One  purpose  of  an  indorsement  is  to  pass  the 
property  in  the  bill,  and  that  purpose  is  not 
effected  until  actual  or  constructive  deliverv. 
But  the  acceptor  has  no  property  in  the  bill 
either  before  or  after  acceptance;  he  must  be 
supposed  to  receive  the  drawer's  paper,  and  on 
it  to  write  his  promise  without  in  any  way  alter- 
ing the  property  in  the  bill.  He  may,  indeed, 
before  any  communication  to  the  drawer  of 
the  act  done,  revoke  it  according  to  Cox  v. 
Troy,  5  B.  &  Aid.  474,  7  E.  C.  L.  163,  and 
modern  authorities  ;  but  his  promise  unless  so 
revoked  is  complete  and  takes  effect  from  the 
time  when  it  was  made.  In  saying  this,  I  am 
aware  of  a  sentence  in  the  judgment  of  Bayley. 
].,  in  that  case,  but  I  think  his  language  is  to 
be  construed  with  reference  to  the  question 
then  before  the  court,  which  was  merely  the 
revocability  of  an  acceptance  before  commu- 
nication of  it  to  the  holder  ' 
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Bill  of  Exchange. 


Redelivery  Unnecessary. — And  there  are  other  authorities  to  the  effect  that  the 
holder  may  sue  the  acceptor  upon  an  undelivered  bill.1 

/.  Must  Be  for  the  Payment  of  Money. — As  a  bill  of  exchange  must 
be  drawn  originally  for  the  payment  of  money  only,2  so  it  seems  that  the 
acceptance  must  be  payable  in  money,  and  that  an  acceptance  payable  in  bills 
is  as  an  acceptance  invalid.3 

3.  Written  and  Verbal  Acceptances — a.  Written  Acceptances — (i)  On  the 
Bill  Itself — (a)  In  General. — The  contract  of  acceptance  of  a  bill  of  exchange  is 
usually  evidenced  bywords  written  across  the  face  of  the  instrument.4  If  the 
drawee  desires  to  accept  absolutely,  or  according  to  the  tenor  of  the  bill,  the 
word  "Accepted,"  with  his  signature  appended,  together  with  the  date  of 
the  acceptance,  in  the  case  of  bills  payable  after  sight  or  acceptance,  is  the 
form  generally  adopted.5  If,  on  the  other  hand,  the  contract  of  acceptance 
was  designed  to  be  conditional  or  qualified,  it  is  so  expressed  in  the  writing, 
which  is  operative  and  obligatory  according  to  its  contingent  or  restricted 
terms.6 

Statutes  Requiring  Acceptances  in  Writing  on  Bill. — The  courts  of  both  England  and 
the  United  States  have  frequently  regretted  the  introduction  of  the  doctrine 
that  an  acceptance  otherwise  than  in  writing  upon  the  bill  was  of  any  validity.7 
And  statutes  are  now  found  in  many  jurisdictions  requiring  an  acceptance  to 
be  in  writing  upon  the  bill  and  to  be  signed  by  the  drawee.8 


1.  Acceptance  Complete  without   DeUvery. — 

Smith  v.  M'Clure,  5  East  476.  This  case  was 
upon  demurrer  and  turned  upon  the  suffi- 
ciency of  an  allegation  of  acceptance  without 
alleging  redelivery,  and  it  was  held  sufficient. 
In  commenting  upon  this  case,  Coleridge,  J., 
in  Wilde  v.  Sheridan,  21  L.  J.  C^  B.  260,  said  : 
"  Lord  Ellenborough  said  the  acceptance  ad- 
mitted by  the  demurrer  must  be  taken  to  be 
perfect;  and  if,  after  such  an  acceptance,  the 
acceptor  improperly  detained  the  bill  in  his 
hands,  the  drawer  might  nevertheless  sue  him 
on  it.  It  may  be  said,  indeed,  that  this  de- 
cision only  proves  that  a  perfect  acceptance, 
whatever  that  imports,  gives  a  right  of  action, 
because  it  implies  whatever  is  necessary  to 
make  it  perfect;  but  Lord  Ellenborough's 
language  imports  at  least  that  an  acceptance 
might,  in  his  opinion,  be  perfect  without  de- 
livery; for  he  considers  it  may  be  perfect 
though  the  bill  be  detained  in  the  acceptor's 
hands." 

It  may  also  be  noted,  that  in  certain  cases 
the  fact  of  the  retention  of  a  bill  is  held  to  be 
evidence  of  an  acceptance.  See  infra,  this 
title,  Implied  and  Constructive  Acceptances . 

2.  See  supra,  this  title,  Form  and  Interpre- 
tation. 

3.  Acceptance  to  bo  Paid  In  Bills.  —  The  rule 
is  so  stated  in  Byles  (Wood's ed.)  *i87,  and  in 
Benjamin's  Chalmers'  Digest,  art.  36,  on  the 
authority  of  Russell  v.  Phillips,  14  Q.  B.  891, 
68  E.  C.  L.  891.  In  that  case  a  bill  drawn 
November  28,  1836,  forty  two  months  after 
date,  was  accepted  "on  condition  of  its  being 

renewed  until  the  28th  Nov.  1844."   it  was 

held  in  an  action  by  the  indorsee  against  the 
acceptor  that  the  plaintiff  was  at  liberty  to 
treat  the  acceptance  as  an  extension  of  the 
time  of  payment  and  to  declare  on  the  bill 
aa  accepted  payable  November  28,  1844.  It 
seems  to  have  been  admitted,  however,  that 
had  the  words  of  the  acceptance  admitted  of 


no  other  construction  than  that  the  bill  should 
be  renewed  by  the  taking  of  another  bill  in 
substitution  of  the  first  on  its  maturity,  it 
would  not  have  been  a  valid  acceptance,  but 
only  a  contract  upon  which  an  action  would 
lie  for  not  accepting  the  fresh  bill. 

In  Boehm  v.  Garcias,  1  Campb.  425,  note,  it 
was  held  that  a  holder  need  not  accept  an  en- 
gagement of  the  drawer  to  pay  in  money  of  a 
kind  different  from  that  stated  in  the  instru- 
ment. 

And  in  Petit  v.  Benson,  Comb.  452,  an  ac- 
ceptance, payable  partly  in  money  and  partly 
in  bills,  seems  to  have  been  considered  invalid 
except  as  to  the  part  payable  in  money. 

The  law  is  now  settled  for  England  by  the 
Bills  of  Exchange  Act  1882,  §  17,  which  pro- 
vides that  the  acceptance  must  not  express 
that  the  drawee  will  perform  his  promise  by 
any  other  means  than  the  payment  of  money. 

4.  1  Dan.  Neg.  Ins.,  §  497  ;  1  Parsons  N.  &  B. 
282. 

Acceptance  Written  in  Pencil — Sufficient. — See 

1  Parsons  N.  &  B.  282.  Sec  also  supra,  this 
title,  The  Contract  Evidenced  by  a  Hill  or 
Xote — Formal  Essentials — As  to  Writing. 

Acceptance  Stamped  or  Printed — Sufficient. — 
See  Schneider  v.  Norris,  2  M.  &  S.  2hd. 

Acceptance  by  Corporation — No  Necessity  for 
Seal. — It  is  not  necessary  to  the  validity  of  an 
acceptance  by  an  incorporated  bank  that  it 
should  be  under  the  corporate  seal.  Berton 
7'.  Central  Bank,  5  Allen  (New  Bruns.)  493. 

6.  See  1  Parsons  N.  &  B.  282;  Bvles  on 
Bills  "193. 

6.  See  infra,  this  title  and  division,  Condi- 
tional Acceptances  — it  a  I  i  fied  Acceptances. 

7.  See  the  opinions  of  Lawrence,  J.,  in 
Clarke  v.  Cock,  4  Fast  57,  nnd  of  Story,  J.,  in 
Wildes  7'.  Savage,  1  Story  (U.  S.)  27. 

8    EnRlloh  Statutes    -The    English  Bills  of 
Exchange  Act,  $  17,  provides  that  an  accept- 
ance must  be  written  on  the  bill  anil  signed 
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Not  to  be  Varied  by  Parol. — An  acceptance  being  a  contract  having  a  perfectly 
definite  meaning  and  force  under  the  law  merchant  cannot,  when  in  writing, 
be  varied  or  altered  by  the  proof  of  a  contemporaneous  parol  agreement  be- 
tween the  parties.1  But  if  a  written  contract  of  acceptance  is  ambiguous, 
parol  evidence  may  be  introduced  to  establish  the  true  intent  and  meaning  of 
the  parties.2 


by  the  drawee.  See  Steele  v  M'Kinlay,  L. 
R.  5  App.  754. 

By  the  Statute  of  1  and  2  Geo.  IV.,  c.  78, 
It  was  enacted  that  the  acceptance  of  an  in- 
land  l>ill  of  exchange  should  be  in  writing  and 
on  the  bill  itself.  This  statute,  said  Parke, 
B.,  in  Mahoney  v.  Ashlin,  2  B.  &  Ad.  4S3,  22 
E.  C.  L.  127,  probably  only  restored  the  true 
meaning  of  Stat.  3  and  4  Anne,  c.  9,  which 
was  departed  from  by  the  decisions  recogniz- 
ing parol  acceptances.  The  provisions  of 
Stat.  1  and  2  Geo.  IV.,  c.  78,  were  extended  to 
all  bills,  foreign  and  inland,  by  Stat.  19  and  20 
Vict.,  c.  97,  and  this  statute  was  in  turn  supple- 
mented by  Stat.  41  and  42  Vict.,  c.  13,  which 
provided  that  the  signature  of  the  drawee  alone 
was  a  sufficient  acceptance.  This  last  statute 
was  produced  by  the  decision  in  Hindhaugh 
v.  Blakey,  3  C.  P.  Div.  136,  that  such  a  signa- 
ture was  not  a  sufficient  acceptance.  In  the 
opinion  in  this  case  a  history  of  preceding 
legislation  on  this  subject  will  be  found. 

Statutes  in  the  United  States. — The  legisla- 
tion on  this  subject  in  the  United  States  will 
be  found  outlined  in  1  Stimson's  Am.  Statute 
Law,  §  4720.  An  exhaustive  consideration  of 
the  provisions  of  these  statutes  would  be  out 
of  place  here,  but  one  or  two  of  the  leading 
enactments  are  noticed. 

The  New  Tork  Rev.  Stat.  (Banks'  9th  ed., 
vol.  2,  p.  1851)  provide  that  the  acceptance 
must  be  in  writing  and  signed;  but  there  is 
also  a  provision  for  the  validity  in  certain 
cases  of  acceptances  on  a  separate  paper  (see 
infra,  this  section),  and  also  for  written  and 
verbal  promises  to  accept  (see  infra,  this  sec- 
tion). As  to  the  object  of  the  New  York 
statutory  provisions  and  their  scope,  see  New 
York,  etc.,  State  Stock  Bank  v.  Gibson,  5 
Duer  (N.  Y.)  574. 

The  California  Civ.  Code,  §  3194,  is  to  a 
substantially  similar  effect  except  that  no  pro- 
vision is  made  for  a  verbal  promise  to  accept. 

Alabama — Acceptance  of  Nonnegotiable  Order. 
—  Under  §  2101  of  the  Code  of  Alabama 
( 1876),  an  oral  acceptance  of  a  bill  of  exchange 
is  not  binding.  Inasmuch,  however,  as  an 
order  requesting  the  delivery  of  cotton  is  not 
a  bill  of  exchange,  it  was  held  that  an  oral  ac- 
ceptance of  such  an  order  was  not  affected  by 
the  statute,  and  was  sufficient.  Auerbach  v. 
Pritchett,  58  Ala.  451.  See  also  Luff  v.  Pope, 
5  Hill  (N.  Y.)  413. 

Such  Statutes  Affect  the  Remedy  but  Not  the 
Right. — The  want  of  a  written  acceptance  does 
not  affect  the  right  of  the  payee  to  the  money 
due,  but  only  the  mode  of  enforcing  it.  Wheat- 
ley  v.  Strobe,  12  Cal.  92,  73  Am.  Dec.  522. 

Who  may  Set  Up  Such  Statute  as  Defense. — 
The  Pennsylvania  statute  (Act  of  May  10, 
1881),  providing  that  no  person  shall  be 
charged  as  acceptor  of  a  bill  of  exchange  un- 
less the  acceptance  be  in  writing,  has  been 
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held  to  have  been  enacted  for  the  benefit  of 
the  acceptor  alone — none  other  being  permit- 
ted to  take  advantage  thereof.  Mitchell,  J., 
in  Ulrich  v.  Hower,  156  Pa.  St.  414.  See  also 
Moeser  v.  Schneider,  158  Pa.  St.  412. 

In  Pennsylvania  it  is  enacted  that  no  person 
shall  be  charged  as  acceptor  of  a  bill,  for  the 
payment  of  an  amount  exceeding  twenty  dol- 
lars, unless  his  acceptance  is  in  writing.  See 
National  State  Bank  v.  Lindeman,  161  Pa.  St. 
199. 

1.  Besant  v.  Cross,  10  C.  B.  895,  70  E.  C. 
L.  895;  Kemble  v.  Lull,  3  McLean  (U.  S.) 
272;  Heaverin  v.  Donnell,  7  Smed.  &  M. 
(Miss.)  244,  45  Am.  Dec.  302. 

See  also  supra,  this  title,  Form  and  Inter- 
pretation— Parol  Agreement  Intended  to  Con- 
trol Bills  and  Notes;  and  infra,  this  section, 
Qualified  and  Conditional  Acceptances — 
Qualification  or  Condition  must  be  Distinct. 

Where  the  drawee  had  written  his  name 
across  the  face  of  the  bill  he  was  not  allowed 
to  introduce  testimony  to  prove  that  he  did 
not  intend  to  accept  it,  and  that  he  refused  to 
write  "accepted;"  as  his  signature  alone,  it 
was  held,  imported  an  acceptance.  Kaufman 
v.  Barringer,  20  La.  Ann.  419. 

Promise  to  Accept — Proof  of  Conditional  Deliv- 
ery of  Promise. — In  the  case  of  an  alleged  con- 
structive acceptance  resulting  from  the  writ- 
ten promise  of  the  drawee  to  accept,  it  being 
necessary  to  prove  that  the  bill  was  taken  on 
the  faith  of  the  written  authority,  it  has  been 
held  that  evidence  was  admissible  of  state- 
ments made  to  the  payee  by  the  drawer  that 
the  engagement  to  accept,  absolute  on  its 
face,  was  subject  to  certain  conditions  and 
restrictions.    Storer  v.  Logan,  9  Mass.  55. 

Parol  Evidence  to  Prove  Alteration. — Parol 
evidence  is  admissible  when  offered  to  prove 
that  the  terms  of  a  bill  had,  at  the  time  of  the 
acceptance,  been  changed  to  call  for  a  larger 
amount  than  that  for  which  it  was  originally 
drawn.  Young  v.  Grote,  4  Bing.  253,  13  E. 
C.  L.  420. 

When  Acceptance  Collaterally  in  Issue. — Al- 
though an  acceptance  is  required  by  statute  to 
be  in  writing,  proof  of  such  acceptance,  and, 
when  necessary,  of  the  exact  terms  thereof, 
maybe  made  by  parol  testimony,  when  the  fact 
of  acceptance  is  collaterally  and  not  directly  in 
issue.    Sprague  v.  Hosmer,  82  N.  Y.  466. 

2.  Gallagher  v.  Black,  44  Me.  99;  Lamon  v. 
French,  25  Wis.  40;  Cook  v.  Baldwin,  120 
Mass.  317,  21  Am.  Rep.  517. 

niustrations. — In  Hunter  v.  Cobb,  1  Bush 
(Ky.)  239,  an  action  was  brought  against  an 
alleged  acceptor,  the  drawee  in  an  order,  who, 
when  it  was  presented  to  him  for  payment, 
had  indorsed  thereupon  a  calculation  of  the 
amount  due,  at  the  same  time  paying  a  portion 
of  it,  but  refusing  subsequently  to  pay  the  bal- 
ance; it  was  held  that  the  indorsement  as 
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(b)  Expression  of  the  Date. — It  is  not  necessary  to  the  validity  of  a  contract 
of  acceptance  that  it  be  dated,1  although  it  is  proper  and  usual  to  note  the 
date,  especially  where  the  bill  is  drawn  payable  a  certain  time  after  any  event 
dependent  upon  the  time  of  presentment.2 

Presumption  as  to  Date  Where  Date  Omitted. —  In  the  absence  of  a  date,  the  presump- 
tion is  that  the  contract  of  acceptance  was  entered  into  before  maturity  and 
within  a  reasonable  time  after  the  date  of  the  bill.3 

(c)  Words  importing  an  Undertaking  to  Pay. — Any  words  of  the  drawee  importing 
an  undertaking  to  pay  will  operate  as  an  acceptance  of  the  bill.4  Some 


made  only  prima  facie  implied  an  unrestricted 
acceptance,  and  that  the  indorsement  might  be 
explained  by  parol. 

Where  a  person  who  had  written  his  name 
across  the  face  of  a  bill  in  which  the  drawer 
and  drawee  appeared  to  be  one  and  the  same 
individual,  was  sued  as  acceptor,  evidence  was 
held  admissible  which  went  to  show  that  all 
the  parties  to  the  bill  understood  the  signature 
to  have  been  so  placed  with  intention  to  incur 
liability  as  indorser  only.  Walton  v.  Wil- 
liams, 44  Ala.  347. 

Where  the  word  "protested"  was  written 
by  the  drawee  upon  a  bill  when  it  was  pre- 
sented to  him  for  acceptance,  it  was  held  that 
it  was  admissible  to  prove  a  subsequent  parol 
acceptance  of  the  bill  by  the  drawee.  Stock- 
well  v.  Bramble,  3  Ind.  428. 

Acceptance  Subject  to  Contract. — Where  an 
acceptance  was  expressed  to  be  according  to  a 
contract  of  a  certain  date,  evidence  was  held 
admissible  to  show  what  the  contract  was  in 
order  that  its  terms  might  govern  the  accept- 
ance. Kellogg  v.  Lawrence,  Hill  &D.  Supp. 
(N.  Y.)  332. 

1.  1  Parsons  Notes  and  Bills  282;  2  Rand. 
Com.  Paper,  §  598. 

Date  Alone  as  an  Acceptance. — Where  so  in- 
tended, the  mere  writing  on  the  bill  by  the 
drawee  of  the  day  and  month  when  presented 
will  operate  as  an  acceptance.  Chitty  on 
Bills  (13th  Am.ed.)  333;  I  Daniel  Neg.  Instr., 
§  497.  See  also  Holt,  J.,  in  Anonymous, 
Comb.  401. 

2.  Expressed  Date  as  Evidence  of  Time  of  Ac 
ceptance. — The  date  expressed  is  only  prima 
facie  evidence  of  the  time  when  the  accept- 
ance was'actually  made,  and  it  is  prima  facie 
evidence  although  written  in  a  different  hand- 
writing from  the  rest  of  the  acceptance.  Glos- 
vip  7'.  Jacob,  4  Campb.  227. 

Undated  Acceptance — Parol  Evidence  Admls 
Bible.  —  Where  an  acceptance  is  not  dated,  the 
actual  time  of  giving  it  may  be  proved  by 
parol.  Kenner  Creditors,  t  La.  120;  Story  on 
Bills,  k)  242.  See  Glossop  v.  Jacob,  4  Campb. 
227. 

Right  of  Holder  to  Insert  True  Date-  English 
Statute.  —  By  the  English  Hills  of  Exchange 
Act  1882,  $  12,  it  is  provided  that  where  the 
acceptance  of  a  bill,  payable  at  a  fixed  period 
after  fight,  is  undated,  any  holder  may  insert 
therein  the  true  date  of  acceptance,  and  the 
bill  shall  he  payable  accordingly. 

3.  In  Roberta  v.  Bethell,  12  C.  B.  778,  74  E. 
C.  L.  778,  Maule,  J.,  said:  "The  reason  for 
inferring  that  a  bill  is  drawn  on  the  day  on 
which  it  bears  date,  docs  not  apply  to  the  ac- 
ceptance; for  it  is  by  no  means  the  general 


usage  to  accept  bills  on  the  day  on  which  they 
are  drawn  ;  therefore,  proof  of  the  fact  of  ac- 
ceptance, coupled  with  the  date  of  the  draw- 
ing, do  not  amount  to  evidence  that  the  hill 
was  accepted  on  that  particular  day.  But, 
although  it  is  not  usual  to  accept  a  bill  on  the 
day  on  which  it  is  drawn,  it  is  usual  to  do 
so  at  some  early  opportunity  after  that  day. 
Therefore,  where  the  drawer  and  the  acceptor 
are  both  living  in  the  same  town,  the  presump- 
tion is  that  the  bill  is  accepted  shortly  —  with- 
in a  few  days — after  it  is  drawn;  it  being 
manifestly  the  interest  of  the  drawer  to  have  a 
negotiable  instrument  made  perfect  as  early 
as  conveniently  may  be.  The  date  of  the  bill, 
therefore,  though  not  evidence  of  the  very 
date  of  the  acceptance,  is  reasonable  evidence 
of  the  acceptance  having  taken  place  within  a 
short  time  after  that  day,  regard  being  had  to 
the  distance  the  bill  would  have  to  travel  from 
the  one  party  to  the  other.  Upon  the  same 
principle  on  which  that  presumption  rests,  it 
may  be  presumed  in  this  case  that  the  bills 
were  accepted  before  they  arrived  at  ma- 
turity." 

The  case  of  Begbie  v.  Levi,  1  Cromp.  &  J. 
180,  was  an  action  by  an  indorsee  against  the 
acceptor,  upon  an  undated  acceptance,  in 
which  the  defense  was  that  the  bill  had  been 
drawn  on  Sunday.  It  was  held,  however,  that 
as  there  is  no  presumption  that  the  date  of 
the  bill  is  the  date  of  the  acceptance,  and  as  the 
acceptance  was  the  contract  upon  which  the  ac- 
tion arose,  the  holder  was  entitled  to  recover. 

A  doctrine  at  variance  with  that  of  the  cases 
just  cited  is  laid  down  in  Chitty  on  Bills  (13th 
Am.  ed.)  *292,  where  it  is  stated  that  the 
presumption  is,  in  such  a  case,  that  the  bill 
was  accepted  upon  the  day  when  it  was  drawn, 
and  Pardessus  is  cited  in  support  of  this  propo- 
sition. 

4.  Any  Words  Importing  an  Undertaking  Suffi- 
cient.—  Billing  7*.  Devaux,  3  M.  &  G.  565,  .|2 
E.  C.  L.  297;  In  re  Armstrong,  41  Fed.  Rep. 
382;  Miller  v.  Butler,  1  Cranch  (C.  C.)  470; 
Espy  V.Cincinnati  Bank,  18 Wall.  (U.  S.)604; 
Block  v.  Wilkerson,  42  Ark.  2^3;  Coffman  v. 
Campbell,  87  111.  9*;  Phillips  v.  Frost,  29  Me. 
77;  Ward  7',  Allen,  a  Met.  (Mass.)  53,  35  Am. 
Dec.  387;  Barnet  Smith,  30  N."  H.  256, 
64  Am.  Dec.  390;  Wheeler  v.  Webster,  1  E. 
D.  Smith  (N.  Y.)  1;  Spear  r.  Pratt,  2  Hill 
(N.  V.)  5S2,  38  Am.  Dec.  600. 

No  Particular  Form  of  ExprctiBlon  Essential. — 
In  Spear  v.  Pratt,  2  Hill  (X.  Y.)  582,38  Am. 
Dec.  fioo,  Cowen,  J.,  in  discussing  the  effect 
ami  operation  of  the  acceptance  of  a  bill  of 
exchange,  consisting  merely  of  the  drawee's 
name  written  upon  the  bill,  observed  that,  us 
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authorities  go  further  than  this,  however,  declaring  the  rule  to  be  that  any 
words  so  written  by  the  drawee  will  constitute  an  acceptance  unless  they  clearly 
negative  the  intention  to  accept.1 

Illustrations  of  Sufficient  Acceptances. — There  is  no  doubt  that  the  words  "  Hon- 
ored," 2  "  Seen,"  3  and  "  Presented,"  4  respectively,  are  sufficient  to  constitute 
valid  contracts  of  acceptance.  Also,  the  words  "  Protest  waived  and  payment 
guaranteed,"  written  by  the  drawee  upon  the  bill,  were  held  to  bind  him  as 
acceptor.5  Likewise,  where  "  Excepted  "  was  written,  but  "Accepted  "  in- 
tended ;  0  and  again  "Acted,"  followed  by  the  date  and  the  drawee's  signature, 
has  been  held  a  good  acceptance.7  An  acceptance  written  on  the  back  of  an 
order,  "  I  will  see  the  within  paid  eventually,"  has  been  held  to  constitute  a 
valid  acceptance,  "  I  will  see  paid  "  being  regarded  in  legal  effect  the  same  as 
"  I  will  pay."  8  But  the  words  "  I  take  notice  of  the  above,"  written  upon  an 
order,  do  not  necessarily  import  an  acceptance  of  it,  and  where  accompanied 


in  all  other  contracts,  no  particular  form  of 
expression  was  necessary,  and  that  the  cus- 
tomary import  of  the  word,  by  reason  of  its 
appearing  in  a  particular  place  and  standing 
in  a  certain  relation,  was  to  be  considered  a 
written  expression  of  the  intent  quite  as  fully 
and  effectually  as  if  expressed  in  the  most 
elaborate  periphrase. 

1.  Any  Words  Not  Negativing  an  Intention 
Sufficient.— In  Spear  v.  Pratt,  2  Hill  (N.  Y.) 
582,  38  Am.  Dec.  600,  Cowen,  J.,  in  delivering 
the  opinion  of  the  court,  said:  "Any  words 
written  by  the  drawee  on  a  bill,  not  putting  a 
direct  negative  upon  its  request,  as  'accepted,' 
'  presented,'  '  seen,'  the  day  of  the  month,  or  a 
direction  to  a  third  person  to  pay  it,  are  prima 
facie  a  complete  acceptance  by  the  law  mer- 
chant." See  also  Norton  v.  Knapp,  64  Iowa 
112;  Jeune  v.  Ward,  2  Stark.  326,  3  E.  C.  L. 
430;  Harvey  v.  Martin,  1  Campb.  425,  note. 

In  the  case  of  Powell  v.  Monnier,  1  Atk.  611, 
Lord  Hardwicke  observed  that  it  had  been 
said  to  be  the  custom  of  merchants  that  if  a 
drawee  wrote  anything  upon  a  bill,  "  let  it  be 
what  it  will,"  it  amounts  to  an  acceptance. 

Express  Refusal  to  Accept.  —  "  Underwriting 
or  indorsing  a  bill  thus,  'I  will  not  accept  this 
bill,'  is  held  by  the  custom  of  merchants  a 
good  acceptance."  Cas.  temp.  Hardwicke  75, 
note.  But  by  Lord  Mansfield  in  Peach  v. 
Kay,  in  sittings  after  Trinity  Term,  1781,  "it 
was  held  by  all  the  judges  that  an  express  re- 
fusal to  accept,  written  on  the  bill,  where  the 
drawee  apprised  the  party  who  took  it  away 
what  he  had  written,  was  no  acceptance;  but 
if  the  drawee  had  intended  it  as  a  surprise 
upon  the  party,  and  to  make  him  consider  it 
as  an  acceptance,  they  seemed  to  think  it 
might  have  been  otherwise."  Bayley  on  Bills 
(2d  Am.  ed.)  164,  note. 

The  words  "  I  protest  the  above,"  Pridgen 
v.  Cox,  13  Tex.  257,  and  the  words  "  Kiss  my 
foot,"  written  upon  the  bill  by  the  drawee, 
have  been  held  to  amount  to  an  express  re- 
fusal to  accept.    Norton  v.  Knapp,  64  Iowa  1 12. 

Indorsement  of  Part  Payment.  —  A  statute  re- 
quiring an  acceptance  "in  writing  signed  by 
the  acceptor"  is  not  satisfied  by  an  indorse- 
ment upon  the  bill  of  the  receipt  of  part  pay- 
ment, in  the  handwriting  of  the  drawee,  signed 
by  the  payee.    Bassett  v.  Haines,  9  Cal.  260. 

Under  a  statute  merely  prescribing  that  an 


acceptance  shall  be  in  writing,  an  indorse- 
ment upon  the  face  of  the  bill,  "  Paid  on  this 
order  forty  dollars,"  signed  by  the  drawee,  is 
a  sufficient  acceptance,  and  the  signature 
which  would  alone  be  sufficient  is  not  quali- 
fied by  the  words  written  over  it.  Peterson 
v.  Hubbard,  28  Mich.  197.  See  also  Berton  v. 
Central  Bank,  5  Allen  (New  Bruns.)  493. 

Where  the  Alleged  Acceptance  is  Ambiguous  on 
its  face,  parol  testimony  is  properly  admissi- 
ble in  order  to  ascertain  the  true  intention  of 
the  parties ;  but  if  one  refuses  to  accept  an 
order  but  writes  upon  it  at  the  same  time  what 
may  fairly  be  understood  to  be  an  acceptance, 
he  will  be  bound  by  it  against  a  bona  fide 
holder  as  though  he  intended  to  accept.  Gal- 
lagher v.  Black,  44  Me.  99.  See  also  Cook  v. 
Baldwin,  120  Mass.  317,  21  Am.  Rep.  517. 

2.  Anonymous,  Comb.  401 ;  Cooley,  J.,  in 
Peterson  v.  Hubbard,  28  Mich.  197;  Story  on 
Bills,  §  243.    See  Clarke  v.  Cock,  4  East  72. 

3.  Eastman,  J.,  in  Barnet  v.  Smith,  30  N. 
H.  256,  64  Am.  Dec.  290;  Cooley,  J.,  in  Peter- 
son v.  Hubbard,  28  Mich.  197;  Cowen,  J., 
in  Spear  v.  Pratt,  2  Hill  (N.  Y.)  582,  38  Am. 
Dec.  600. 

4.  Eastman,  J.,  in  Barnet  v.  Smith,  30  N.  H. 
256,  64  Am.  Dec.  290;  Cooley,  J.,  in  Peterson 
v.  Hubbard,  28  Mich.  197;  Holt,  J.,  Anony- 
mous, Comb.  401. 

5.  "Protest  Waived  and  Payment  Guaranteed. ' ' 
— Where,  when  a  bill  of  exchange  was  pre- 
sented to  a  drawee  for  acceptance,  he  wrote 
thereupon,  "Protest  waived  and  payment 
guaranteed,  "  it  was  held  that  a  valid  under- 
taking as  acceptor  had  been  incurred.  Block 
v.  Wilkerson,  42  Ark.  253. 

6.  "  Excepted"  for  "accepted.  "  Miller  v. 
Butler,  1  Cranch  (C.  C.)  470;  Vanstrum  v. 
Liljengren,  37  Minn.  191;  Cortelyou  v.  Ma- 
ben,  22  Neb.  697,  3  Am.  St.  Rep.  284;  Meyer 
v.  Beardsley,  30  N.  J.  L.  236. 

7.  Dunavan  v.  Flynn,  118  Mass.  537.  In  this 
case  it  is  true  the  acceptance  was  held  to  be  in- 
complete by  reason  of  nondelivery  on  the  part 
of  the  drawee,  with  whom  it  had  been  left  for 
acceptance,  to  the  holder.  But  it  seems  to  be 
conceded  that  such  language  would  have  con- 
stituted a  valid  acceptance  had  the  requisite 
delivery  been  made. 

8.  Brannin  v,  Henderson,  12  B.  Mon.  (Kv.y 
61. 
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by  a  parol  refusal  to  accept  the  drawee  was  held  not  bound.1 

(d)  Signature  ol  Drawee.— In  the  absence  of  statutory  enactment,  the  words 
importing  the  obligation  to  pay  need  not  be  signed  by  the  drawee  in  order  to 
constitute  him  acceptor;2  but  nevertheless  the  signature  of  the  drawee  alone 
is  sufficient  to  bind  him;3  and  likewise  the  signature  of  the  drawee  and  date 
of  acceptance  are  sufficient,  without  other  words.4  And  when  signed,  the 
position  of  the  name  is  wholly  immaterial.5 

(2)  On  a  Paper  Other  than  the  Bill  Itself. — A  bill  of  exchange  may,  in  the 
absence  of  statutory  interdiction,  be  accepted  by  a  collateral  writing,  not  upon 
the  bill  itself,6  a  practice  having  its  origin  in  concession  to  the  convenience  of 
mercantile  affairs  when  delay  would  result  in  requiring  the  bill  itself  to  come 
to  the  actual  touch  of  the  acceptor.7 

b.  Verbal  Acceptances  at  Common  Law — (1)  Validity  of  Parol  Ac- 
ceptances.— Where  there  is  no  statute  requiring  an  acceptance  to  be  in  writing,8 
a  mere  verbal  acceptance  is  sufficient.9 


1.  Cook  v.  Baldwin,  120  Mass.  317,  21  Am. 
Rep.  517. 

2.  Signature  Unnecessary. — Dufaur  v.  Oxen- 
den,  1  M.  &  Rob.  90;  Mason  v.  Rumsey,  1 
Campb.  384;  Powell  v.  Monnier,  1  Atk.  611  ; 
Leslie  v.  Hastings,  M.  &  Rob.  119;  Anony- 
mous, Comb.  401 ;  Phillips  v.  Frost,  29  Me.  77  ; 
Cooley,  J.,  in  Peterson  v.  Hubbard,  28  Mich. 
197;  Cowen,  J.,  in  Wheeler  v.  Webster,  1  E. 
D.Smith  (N.  Y.)  1.  And  see  Corlett  v.  Con- 
way, 5  M.  &  W.  653. 

Where  Accepted  by  Person  Other  than  Drawee. 
— In  the  case  of  a  written  acceptance  by  a 
person  other  than  the  drawee,  it  seems  to  be 
essential  that  the  name  of  such  acceptor  should 
appear.    Chitty  on  Bills  (13th  Am.  ed.)  331. 

3.  Mechanic's  Bank  v.  Yager,  62  Miss.  529; 
Wheeler  v.  Webster,  1  E.  D.  Smith  (N.  Y.) 
1.  See  Spear  v.  Pratt,  2  Hill  (N.  Y.)  582,  38 
Am.  Dec.  600. 

Statutes. — The  signature  of  the  drawee  is  a 
sufficient  compliance  with  a  statute  requiring 
an  acceptance  to  be  in  writing  and  signed  by 
the  acceptor  or  his  agent.  Fowler  v.  Gate  City 
Nat.  Bank,  88  Ga.  29;  Kaufman  v.  Barringer, 
20  La.  Ann.  419;  Wheeler  v.  Webster,  I  E. 
D.  Smith  (N.  Y.)  1. 

So  under  a  statute  which  provides  that  the 
acceptance  shall  be  in  writing  and  on  the  bill 
itself.    Leslie  v.  Hastings,  M.  &  Rob.  119. 

Some  statutes  specifically  provide  that  an 
acceptance  may  consist  of  the  drawee's  name 
alone  with  or  without  other  words.  See,  for 
example,  English  Bills  of  Exch.  Act  1882,  $ 
17;  California  Civ.  Code,  §  3193. 

4.  Powell  v.  Monnier,  1  Atk.  611  ;  Moor  v. 
Wilhy,  Buller's  N.  P.  270^;  Dufaur  v.  Oxen- 
den,  1  M.  &  Rob.  90. 

B.  1  Daniel  on  Negotiable  Instruments,  $ 
498;  Thompson  on  Bills  220. 

6,  Acceptance  on  Separate  Paper — England, — 
Pierson  v.  Dunlop,  Cowp.  571 ;  Clarke  v.  Cock, 
4  East  71 ;  Wynne  v.  Raikes,  5  East  514;  Pow- 
ell v.  Monnier,  t  Atk.  6ll. 

Alabama. — Smith  v.  Ledyard,  49  Ala.  279; 
Whilden  v.  Merchants',  etc.,  Nat.  Bank,  64 
Ala.  1,  38  Am.  Rep.  1. 

Afu'nr. —  Stevens  t,  Androscoggin  Water 
Power  Co.,  62  Me.  49H. 

Sfluiisipfi.  —  Hatcher  v.  Stalworth,  25 
Miss.  376. 


New  Hampshire — Barnet  v.  Smith,  30  N. 
H.  256,  64  Am.  Dec.  290. 

New  Tork. — M'Evers  v.  Mason,  10  Johns. 
(N.  Y.)  207;  Greele  v.  Parker,  5  Wend.  (N. 
Y.)  414;  Burns  v.  Rowland,  40  Barb.  (N.  Y.) 
368. 

For  a  Full  Discussion  of  acceptances  by  means 
of  a  promise  to  accept  written  upon  a  separate 
paper,  see  infra,  this  section,  Promises  to 
Accept. 

7.  Lord  Ellenborough,  in  the  case  of 
Clarke  v.  Cock,  4  East  57,  observed  that  it 
was  for  the  convenience  of  mercantile  affairs 
that  a  bill  might  be  accepted  by  a  collateral 
writing,  without  the  bill  itself  coming  to  the 
actual  touch  of  the  acceptor,  which  would 
sometimes  create  great  delay.  See  also  Fisher 
v.  Beckwith,  19  Vt.  31,  46  Am.  Dec.  174;  Bur- 
lington First  Nat.  Bank  v.  Hatch,  78  Mo.  13. 

8.  See  as  to  such  statutes  supra,  this  section, 
Acceptances  in  Writing — On  the  Bill  Itself. 

9.  Verbal  Acceptances — England. — Powellw. 
Monnier,  1  Atk.  613;  Pillans  V.  VanMierop,  3 
Burr.  1663;  Wynne  v.  Raikes,  5  East  514; 
Clayry  v.  Dolbin,  Hardw.  278;  Wilkinson  v. 
Lutwidge,  1  Stra.  648;  Lumley  v.  Palmer,  2 
Stra.  1000;  Sproat  v.  Matthews,  1  T.  R.  182; 
Ex  p.  Dyer,  6  Ves.  Jr.  9 ;  Julian  v.  Shobrooke, 
2  Wils.  9. 

United  States. — Scudder  v.  Union  Nat. 
Bank,  91  U.  S.  406;  Hall  v.  Cordell,  142  V.  S. 
116;  In  re  Armstrong,  41  Fed.  Rep.  382. 

Alabama. — Kennedy  v.  Geddes,  8  Port. 
(Ala.)  263,  33  Am.  Dec.  289;  Auerbach  v. 
Pritchett,  58  Ala.  451  ;  Whilden  :'.  Merchant's, 
etc.,  Nat.  Bank,  64*Ala.  1,  38  Am.  Rep.  1. 

Connecticut. — Jarvis  :•.  Wilson,  46  Conn.  90, 
33  Am.  Rep.  18. 

Delaware. — Barcroft  v.  Denny,  n  Houat, 
(Del.)  9. 

Illinois. — Jones  v.  Council  Bluffs  Branch  ol 
Iowa  State  Bank,  34  III.  313,  85  Am.  Dec.  306; 
Mason  v.  Dousav,  35  III.  424,  85  Am.  Dec.  368  ; 
Phelps  r.  Nortiiup,  56  III.  150,  8  Am.  Rep. 
681;  Sturges  7'.  Chicago  Fourth  Nat.  Bank, 
75  III.  595;  St.  Louis  Nat.  Stock  Yards  :■. 

O'Reilly,  85  111.  546. 

Indiana. — Stock  we  11  v.  Bramble,  3  Ind.428; 
Bird  v.  McElvaine,  10  [nd,  40;  Miller  :-.  Nci 
bans,  51  [nd,  4OI J  Louisville,  etc.,  R.  Co.  v. 
Caldwell,  98  [nd,  246. 
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Bill  need  Not  be  Shown  to  Drawee. — It  is  not  necessary  to  the  validity  of  a  verbal 
acceptance,  that  the  bill  should  have  been  actually  shown  to  the  drawee.  It 
will  be  a  sufficient  acceptance  if  it  is  described  to  him  and  he  promises  to 
pay  it.1 

(2)  What  Words  Amount  to  an  Acceptance. — No  technical  words  are  neces- 
sary to  create  an  acceptance.2  Thus,  where  the  drawee  of  a  bill,  to  whom  it 
was  presented  and  read,  said  that  it  should  be  paid,  this  was  held  to  be  a  good 
acceptance.3  And  a  verbal  promise  by  the  drawee  of  an  order  for  money,  to 
"  settle  it,"  has  been  held  to  constitute  a  valid  acceptance  of  the  instrument.4 
Where  the  drawee  of  a  bill  said  to  the  holder : "  Leave  your  bill  with  me  and  I 
will  accept  it,"  the  words  constituted  the  drawee  an  acceptor  of  the  bill ;  5  and  a 
statement  made  to  the  payee  and  holder  of  a  bill  that  it  is  "  all  right"  and 
"will  be  paid  within  thirty  or  sixty  days"  is  a  valid  verbal  acceptance.6 

Words  must  Not  be  Ambiguous  or  Equivocal. — But  the  words  of  the  person  sought 


Kentucky . — Hunter  v.  Cobb,  1  Bush  (Ky.) 
239- 

Louisiana.  —  Kane  v.  Robertson,  26  La. 
Ann-  335- 

Massachusetts.  —  Ward  v.  Allen,  2  Met. 
(Mass.)  53,  35  Am.  Dec.  387;  Wells  v.  Brig- 
ham,  6  Cush.  (Mass.)  6,  52  Am. Dec.  750;  Lan- 
nan  v.  Smith,  7  Gray  (Mass.)  150;  Storer  v. 
Logan,  9  Mass.  55;  Pierce  v.  Kittredge,  115 
Mass.  374 ;  Grant  v.  Shaw,  16  Mass.  341,  8  Am. 
Dec.  142;  Hough  v.  Loring,  24  Pick.  (Mass.) 
254;  Exchange  Bank  v.  Rice,  98  Mass.  288; 
Dunavan  v.  Flynn,  118  Mass.  539;  Cook  v. 
Baldwin,  120  Mass.  317,  21  Am.  Rep.  517. 

Mississippi. — McCutchen  v.  Rice,  56  Miss. 
455- 

Neiv  Hampshire. — Edson  v.  Fuller,  22  N. 
H.  183;  Barnet  v.  Smith,  30  N.  H.  256,  64 
Am.  Dec.  290. 

New  Jersey. — Williams  v.  Winans,  14  N. 
J-  L-  339- 

JVew  York. — Leonard  v.  Mason,  1  Wend. 
(N.  Y.)  522;  Ontario  Bank  v.  Worthington, 
12  Wend.  (N.  Y.)  593;  Germania  Nat.  Bank 
v.  Taaks,  31  Hun  (N.  Y.)  260;  Johnson  v. 
Clark,  39  N.  Y.  216;  Weinhauer  v.  Morri- 
son, 49  Hun  (N.  Y.)  498. 

Pennsylvania. — Spaulding  v.  Andrews,  48 
Pa.  St.  411 ;  Dull  *.  Bricker,  76  Pa.  St.  255. 

South  Carolina. — Browne  v.  Coit,  1  Mc- 
Cord  L.  (S.  Car.)  408  ;  Walker  v.  Lide,  1  Rich. 
L.  (S.  Car.)  249,  44  Am.  Dec.  252  ;  Strohecker 
v.  Cohen,  1  Spears  L.  (S.  Car.)  349. 

Texas. — Neumann  v.  Shroeder,  71  Tex.  84; 
Walters  v.  Galveston,  etc.,  R.  Co.,  1  Tex. 
App.  Civ.  Cas.,  §  753. 

Vermont. — Fisher-'.  Beckwith,  19  Vt.  31,  46 
Am.  Dec.  174;  Arnold  v.  Sprague,  34  Vt.  402. 

The  establishment  of  the  doctrine  of  ac- 
ceptances otherwise  than  by  writing  upon 
the  bill  has  been  regretted.  Thus,  in  Clarke 
v.  Cock,  4  East  72,  Lawrence,  J.,  said:  "It 
would  have  been  much  better  doctrine  if  it 
had  been  originally  determined  that  nothing 
else  should  amount  to  an  acceptance  than  a 
written  acceptance  on  the  bill  itself.  But  it  is 
now  too  late  to  revert  to  that,  it  having  been 
determined  by  many  cases  that  an  acceptance 
may  be  by  parol." 

1.  Clarke  v.  Cock,  4  East  57;  Fisher  v. 
Beckwith,  19  Vt.  31,  46  Am.  Dec.  174. 

2.  In  the  case  of  Fairlee  v.  Herring,  3  Bing. 


625,  13  E.  C.  L.  78,  bills  of  exchange  had  been 
drawn  on  the  defendants,  the  owners  of  a  cer- 
tain mine,  by  their  agents,  on  account  of  the 
mine,  which,  shortly  before  the  drawing  of 
the  bills,  had  been  transferred  to  another 
party.  On  the  request  of  the  drawees,  the 
person  to  whom  the  mine  had  been  transferred 
placed  in  their  hands  funds  for  the  payment 
of  the  said  bills  of  exchange.  The  bills  were 
presented  in  due  course  of  business  and  left 
with  the  drawees  for  acceptance,  but  nothing 
was  written  on  them  in  the  nature  of  an  ac- 
ceptance. The  agent  of  the  purchaser  of  the 
mine  having  complained  to  a  member  of  the 
partnership  on  which  the  bills  were  drawn, 
the  person  complained  to  replied:  "What, 
not  accepted  ?  We  have  had  the  money,  and 
they  ought  to  be  paid ;  but  I  do  not  interfere 
in  this  business;  you  should  see  my  partner." 
This  language  was  held  to  constitute  a  parol 
acceptance  of  the  bill,  on  which  the  defend- 
ants were  liable  to  an  indorsee  between  whom 
and  the  purchaser  of  the  mine  there  was  no 
privity,  and  it  was  further  held  that  the  in- 
dorsee and  holder  of  the  bill  was  not  precluded 
from  suing  upon  the  parol  acceptance  by  hav- 
ing made  protest  of  the  bill  in  ignorance  of  it. 

3.  Promise  to  Pay. — Ward  v.  Allen,  2  Met. 
(Mass.)  53,  35  Am.  Dec.  387. 

The  words  "  I  will  pay  your  bill "  obviously 
import  an  acceptance.  Leach  v.  Buchanan,  4 
Esp.  226;  Ward  v.  Allen,  2  Met.  (Mass.)  53, 
35  Am.  Dec.  387;  Ellenborough,  C.  J.,  in 
Wynne  v.  Raikes,  5  East  514. 

In  Fisher  v.  Beckwith,  19  Vt.  31,  46  Am. 
Dec.  174,  the  drawee  of  a  bill  of  exchange  was 
informed  by  the  agent  of  the  holder  that  such 
bill  was  in  his  possession,  at  the  same  time 
describing  it.  The  drawee  replied  that  the 
drawer  had  told  him  all  about  it ;  that  it  was 
all  right  and  would  be  paid  in  a  few  days. 
This  language  was  held  to  constitute  a  valid 
acceptance  of  the  bill. 

Where,  however,  the  drawee,  to  whom  a  bill 
was  presented  for  payment  at  sight,  said,  "  I 
will  pay  it,  but  I  cannot  now;  I'll  give  you  a 
bill  at  three  months,"  this  was  held  no  ac- 
ceptance.   Reynolds  v.  Peto,  11  Exch.418. 

4.  Edson  v.  Fuller,  22  N.  H.  183. 

5.  Bayley  on  Bills  (2d  Am.  ed.)  173. 

6.  Mason  v.  Dousay,35  111.  424,  85  Am.  Dec. 
368. 
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to  be  charged  as  acceptor  must  manifest,  clearly  and  unambiguously,  a  con- 
tractual  intent.1  Equivocal  language  or  ambiguous  expressions  will  not 
suffice.2  Thus  the  words,  "  There  is  your  bill,  it  is  all  right,"  addressed  to 
the  holder  of  a  bill  who,  having  left  it  with  the  drawee  for  acceptance,  returned 
for  it,  were  held  insufficient  to  constitute  an  acceptance.3  And  a  statement 
that  a  bill  should  "  have  attention  "  was  held  to  be  too  uncertain  to  impose 
any  binding  obligation  to  pay.4 

Verbal  Offer  to  Accept  Conditionally. — A  verbal  offer  to  accept  conditionally,  which 
has  been  refused,  cannot  be  considered  as  an  acceptance  of  the  bill;  6  but, 
where  the  offer  is  a  continuing  one  and  is  accepted  within  a  reasonable  time, 
it  is  binding  upon  the  drawee.6 

(3)  Necessity  for  Assent  of  Holder. — Since  the  holder  of  a  bill  of  exchange 
has  a  right  to  require  an  acceptance  in  writing  on  the  bill  itself,7  a  verbal 
acceptance,  in  order  to  be  valid,  must  be  assented  to  by  the  holder  of  the  bill.8 

(4)  Words  Addressed  to  a  Stranger  to  the  Bill  Not  an  Acceptance. — Words 
of  acceptance,  if  addressed  to  a  person  a  stranger  to  and  having  no  interest  in 
the  bill,  will  not  operate  as  an  acceptance.9 

4.  Implied  and  Constructive  Acceptances — a.  In  General. — The  drawee  of  a 
bill  of  exchange,  although  not  expressly  accepting  it,  may  so  deal  with  it  that 
the  law  will  infer  an  acceptance  on  his  part.10 

what  sufficient  Generally. — The  general  rule  relative  to  such  acceptances  is  that 
only  such  language  or  conduct  on  the  part  of  the  drawee  as  justifies  the  holder 
in  believing  that  the  drawee  consents  to  pay  the  bill,  will  operate  to  bind  such 
person  as  acceptor.11  The  particular  circumstances,  however,  which  will  justify 
the  drawer  in  concluding  that  the  drawee  intends  to  bind  himself,  must,  in  the 
nature  of  things,  depend  much  upon  the  facts  of  each  case. 

illustrations  Facts  Insufficient. — A  mere  acknowledgment,  it  has  been  held,  on 
the  part  of  a  drawee  that  the  amount  of  the  order  was  partly  due  from  him 
to  the  drawer,  and  a  promise  to  the  holders  to  notify  other  creditors  of  the 
drawer  of  the  existence  of  the  order,  if  subsequent  orders  on  the  same  account 


1.  1  Daniel  Neg.  Inst.,  $  506;  Reynolds  v. 
Peto,  11  Exch.  418;  Rees  v.  Warwick,  2  B.  & 
Aid.  113. 

2.  Rees  v.  Warwick,  2  B.  &  Aid.  113;  Rey- 
nolds v.  Peto,  11  Exch.  418. 

But  lucaiisc  a  drawee  refuses  to  give  a  writ- 
ten acceptance,  it  does  not  follow  that  he  may 
not  bind  himself  verbally.  Clarke  v.  Gordon, 
3  Rich.  L.  (S.  Car.)  311,  45  Am.  Dec.  768; 
Spaulding  v.  Andrews,  48  Pa.  St.  411. 

3.  Powell  v.  Jones,  1  Esp.  17. 

4.  Rees  v.  Warwick,  2  B.  &  Aid.  113. 

6.  Peck  v.  Cochran,  7  Pick.  (Mass.)  34. 

Where  a  bill  has  been  presented  for  accept- 
ance and  protested  for  nonacceptance,  a  con- 
ditional offer  to  pay  the  bill  when  it  is  subse- 
quently presented  for  payment,  which  offer  is 
refused,  will  not  amount  to  an  acceptance, 
since  acceptance  is  not  in  the  minds  of  the 
parties  at  the  time.     Anderson  v.  Heath,  4 

If.  ft  S.  303. 

6.  Wyiie  v.  Brice,  70  N.  Car.  422. 

7.  Sec  supra,  this  section,  Definition  — 
Holder's  Right  to  Demand  Absolute  Accept- 
ani  < 

8.  1  Daniel  on  Neg.  Inst.,  $  507«;  Story  on 
Bills,      242,  247. 

9.  Martin  v.  Bacon,  2  Mill  (S.  Car.)  132. 
Where  the  individual  to  whom  the  words  are 

addressed  is  thereby  induced  to  give  credit  to 
the  bill,  the  drawee  may  be  estopped  to  deny 


an  acceptance  by  him.  See  infra,  this  title, 
Promises  to  Accept. 

10.  Beaseley,  C.  J.,  in  Overman  v.  Hoboken 
City  Bank,  31  N.  J.  L.  563. 

11.  What  Amounts  to  a  Constructive  Accept- 
ance.— Bentinck  v.  Dorrien,6  East  201  ;  Billing 
v.  Devaux,  11  L.  J.  C.  P.  38;  Andressen  v. 
Northfield  First  Nat.  Bank,  2  Fed.  Rep.  125; 
In  re  Armstrong,  41  Fed.  Rep.  382;  Dunavan 
v.  Flynn,  1 18  Mass.  537  ;  Cook  v.  Baldwin,  120 
Mass.  317,21  Am.  Rep.  517;  McCutchen  v. 
Rice,  56  Miss.  455  ;  Overman  r'.  Hoboken  City 
Bank,  31  N.  J.  L.  563;  Williams  Winans,  14 
N.J.  L.  339;  Rutland  Bank  v.  Woodruff,  34 
Vt.  89. 

The  rule  on  this  point,  as  stated  in  1  Parsons 
N.  &  B.  287,  is  "  that  any  conduct  of  the  drawee 
from  which  the  holder  is  justified  in  drawing 
the  conclusion  that  the  drawee  intended  to  ac- 
cept the  bill,  and  intended  to  be  so  understood, 
will  be  regarded  as  an  acceptance." 

Intention  to  Accept  must  be  Clearly  Indicated. 
— To  warrant  the  inference  of  an  acceptance 
from  conduct  it  would  seem  that  the  circum- 
stances must  clearly  Indicate SUCh  an  intention 
on  the  part  of  the  drawee.  Colorado  Nat.  Bank 
v.  Boettcher,  5  Colo.  1N5,  40  Am.  Rep.  142. 

The  Acceptance  and  Paymont  of  a  Slnglo  Draft 
is  no  proof  of  a  general  authority  to  draw  and 
n  general  promise  to  accept.    Mercantile  Bank 
v.  Cox,  38  Me.  500. 
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were  given,  does  not  amount  to  an  acceptance  of  the  order  presented.1  Nor 
was  the  offer  of  a  drawee,  who  had  in  his  possession  property  of  the  drawer,  to 
allow  the  holder  of  the  bill  to  dispose  of  and  convert  into  cash  for  the  pay- 
ment of  his  bill  a  part  of  such  property,  such  offer  succeeding  a  refusal  to 
accept,  held  sufficient  to  afford  ground  for  the  implication  of  an  acceptance  as 
against  such  drawee.2 

Acceptance  cannot  be  Inferred  from  Holder's  Conduct  Alone. — As  a  matter  of  course,  an 
acceptance  on  the  part  of  the  drawee  cannot  be  inferred  from  the  conduct  of 
the  holder  alone.  Thus  the  mere  facts  that  the  holder  of  an  order,  upon  its 
receipt,  gave  the  drawer  credit  for  it  and  charged  it  to  the  drawees,  raise  no 
independent  presumption  of  conduct  on  the  part  of  the  drawee  justifying 
such  course  on  the  part  of  the  drawer.3 

Where  Drawer  and  Drawee  Are  the  Same  Person. — Where  a  person  draws  a  bill  of 
exchange  upon  himself,  the  very  act  of  drawing  is  held  to  constitute  an 
acceptance  of  the  instrument,  and  the  same  rule  holds  as  to  bills  drawn  by 
corporations  upon  officers  thereof,  or  drawn  by  a  partner  upon  the  firm  in  the 
partnership  business.4 

b.  Effect  of  Retention  of  Bill  by  Drawee. — Whether  or  not  an 
acceptance  may  be  implied  from  retention  of  the  bill  by  the  drawee,  depends 
upon  whether,  from  such  retention,  the  holder  is  justified  in  inferring  an 
acceptance  of  the  bill.5 

Mere  Retention  Not  Sufficient. — The  weight  of  modern  authority  undoubtedly 
favors  the  position  that  mere  retention  alone  will  not  bind  the  drawee  as 
acceptor.6    This  is  certainly  true  where  the  drawer  has  left  the  bill  with  the 


1.  De  Liquero  v.  Munson,  n  Heisk.  (Tenn.) 
IS- 

The  Acknowledgment  of  the  Receipt  of  an 
Order. — A  writing  by  the  drawee  which  is  only 
an  acknowledgment  of  the  receipt  of  an  order, 
containing  no  acceptance  of  it  or  promise  to 
pay  it,  cannot  operate  as  an  acceptance  of  the 
order.    Smith  v.  Milton,  133  Mass.  369. 

2.  Clayry  v.  Dolbin,  Hardw.  278. 

3.  McEowen  v.  Scott,  49  Vt.  376. 

4.  See  supra,  this  title,  Form  and  Interpre- 
tation— Instruments  Defective  as  to  Parties — 
Drawer  and  Drawee  Same  Person. 

6.  See  supra,  this  section,  Imp/ied  and  Con- 
structive Acceptances — In  General. 

6.  Acceptance  Not  Inferred  from  Mere  Reten- 
tion.— Jeune  v.  Ward,  1  B.  &  Aid.  653;  Colo- 
rado Nat.  Bank  v.  Boettcher,  5  Colo.  190,  40 
Am.  Rep.  142;  Holbrook  v.  Payne,  151  Mass. 
383,  21  Am.  St.  Rep.  456;  Koch  v.  Howell, 
6  W.  &  S.  (Pa.)  350.  And  see  opinion  of 
Gray,  C.  J.,  in  Dunavan  v.  Flynn,  118  Mass. 
537  ;  Fernandey  v.  Glynn,  1  Campb.  426,  note ; 
Desha  v.  Stewart,  6  Ala.  852  ;  Rousch  v.  Duff, 
35  Mo.  312. 

In  Overman  v.  Hoboken  City  Bank,  31  N. 
J.  L.  564,  Beasley,  C.  J.,  said:  "  But  no  case 
was  cited  upon  the  argument,  and  none  has 
been  found,  in  which  it  was  ruled  that  a  mere 
retention  of  the  bill  by  the  drawee,  such  re- 
tention being  unqualified  by  any  adventitious 
circumstance,  such  as  a  usage  of  trade  or  an 
understood  mode  of  intercourse  between  the 
parties,  will,  by  intendment  of  law,  be  con- 
sidered equivalent  to  an  acceptance  of  such 
bill.  Treating  the  subject  on  principle,  we 
must  arrive  at  the  opposite  result.  It  is  the 
business  of  the  holder  of  the  bill  of  exchange 
or  check  to  present  it  for  acceptance  or  pay- 


ment. Upon  such  presentation  the  drawee 
has  a  reasonable  time  to  inspect  his  accounts 
and  ascertain  whether  he  is  in  funds  to  meet 
the  demand,  and  it  has  been  said  that  such 
reasonable  time  is  the  space  of  twenty-four 
hours.  Bellasis  v.  Hester,  1  Ld.  Raym.  281. 
After  the  lapse  of  this  reasonable  time,  what- 
ever period  that  may  be,  the  holder  of  the  bill 
has  a  right  to  know  whether  the  bill  is  accepted 
or  dishonored,  but  it  is  his  duty  to  wait  upon 
the  drawee  to  ascertain  this.  If,  therefore, 
in  the  ordinary  course  of  commercial  business, 
an  holder  of  a  bill  leave  it  with  the  drawee  or 
send  it  to  him  by  mail,  and  such  holder  do 
not,  after  the  efflux  of  a  reasonable  time,  call 
for  such  bill,  so  as  to  ascertain  whether  it  has 
been  accepted  or  not,  there  is  nothing  in  such 
transaction  upon  which  to  raise  or  imply  an 
engagement  to  accept  or  a  contract  of  accept- 
ance.'' 

In  Mason  v.  Barff,  2  B.  &  Aid.  26,  the  bill 
was  sent  to  the  drawee  by  letter  with  a  request 
that  he  accept  and  return  it.  It  was  detained 
ten  days,  and  at  this  time  the  drawee  noti- 
fied the  payees  that  it  was  not  accepted,  because 
the  carrier's  receipt  for  wool,  against  which 
the  draft  was  drawn,  had  not  been  received,  the 
drawee  at  the  same  time  offering  to  return 
the  bill.  The  drawee  likewise  stated  that  the 
bill  was  retained  by  request  of  the  drawer  to 
hold  it  until  the  invoice  was  received.  No 
answer  being  received  from  the  payees  it  was 
held  sixteen  days  longer  and  then  returned. 
A  recovery  was  insisted  upon  on  the  ground 
that  the  bill  had  been  detained  an  unreason- 
able length  of  time  and  that  the  detention  had 
been  at  the  request  of  the  drawer  without  the 
consent  of  the  payees.  It  was  held,  however, 
that  the  plaintiff  could  not  recover,  as  the  cir- 
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drawee  and  fails  to  return  for  it  or  request  its  return  to  him.1 

Fact  of  Retention  may  be  Explained. — The  fact  that  a  bill  of  exchange  remains  in 
the  hands  of  the  drawee  for  more  than  the  usual  time  is  subject  to  explana- 
tion,2 and  if  it  can  be  shown  that  the  drawee,  by  such  retention,  did  not  intend 
to  indicate  his  acceptance  of  the  draft,  nor  to  induce  the  drawer  to  conclude 
from  such  retention  that  the  bill  was  accepted,  no  contract  of  acceptance  nor 
estoppel  to  deny  acceptance  will  arise.3 

Retention  for  Conditional  Acceptance. — Manifestly  there  will  be  no  implication  of 
an  acceptance  where  the  retention  is  shown  to  have  been  pursuant  to  the 
usual  course  of  dealing,  or  in  accordance  with  an  understanding  between  the 
parties,  the  bill  to  be  accepted  or  paid  or  not  according  to  the  happening  of 
certain  subsequent  events  ;4  or,  as  it  has  been  expressed,  where  the  bill  is  left 
with  the  drawee  as  part  of  the  condition,  or  one  of  the  conditions,  of  a  con- 
ditional acceptance.5 

Retention  in  Connection  with  Statement  of  Drawee. — Although  mere  retention  is  in- 
sufficient to  constitute  an  acceptance,  the  very  slight  circumstance,  in  addition 
to  such  retention,  of  a  remark  to  a  stranger  that  "some  disposition"  would 
have  to  be  made  of  the  draft,  has  been  held  to  constitute  an  acceptance.'8 

The  Course  of  Dealing  between  the  Parties  is  an  important  consideration  in  the  con- 
struction of  retention  as  an  acceptance.7    Thus  even  the  return  of  a  bill  to 


cumstances  showed  that  there  was  no  intention 
to  accept  until  the  invoice  or  carrier's  receipt 
was  received. 

1.  Under  Statute  Requiring  Written  Accept- 
ance.— Under  a  statute  which  requires  the  ac- 
ceptance of  a  hill  to  be  in  writing,  retention  of 
a  draft,  even  though  accompanied  by  a  parol 
promise  to  pay  it,  cannot  operate  as  an  accept- 
ance. Hall  v.  Flanders,  83  Me.  242.  See  infra, 
this  section,  Refusal  to  Return,  or  Wilful 
Destruction  of  Bill. 

Duty  of  Holder  to  Call  for  Bill. — It  being  the 
duty  of  the  holder  of  a  bill,  who  leaves  it  with 
the  drawee  for  acceptance,  to  call  for  it  within 
a  reasonable  time,  a  failure  to  do  so  will  raise 
no  presumption  of  acceptance  as  against  the 
drawee.  Jeune  v.  Ward,  1  B.  &  Aid.  653.  See 
also  opinion  of  Beasley,  C.  J.,  in  Overman  v. 
Hoboken  City  Bank,  31  N.  J.  L.  564. 

In  Clayry  v.  Dolbin,  Hardw.  278,  the 
drawee,  after  a  refusal  to  accept  on  the  ground 
that  he  had  no  effects  of  the  drawer  in  his 
hands,  promised  to  attempt  to  procure  pay- 
ment for  the  holder  because  he  had  just  re- 
ceived some  effects,  upon  which  the  bill  was 
presented  to  him,  and  he  desired  the  holder 
to  leave  it  and  said  he  would  examine  into  it; 
the  bill  was  accordingly  left  with  him  eight  or 
ten  days,  and  was  then  called  for,  on  which 
the  drawee  offered  to  let  the  holder  sell  some 
of  the  effects  and  pay  himself.  Such  circum- 
stances were  held  not  to  amount  to  a  con- 
structive acceptance.  See  also  the  case  of 
Harvey  v.  Martin,  1  Campb.  425,  note. 

2.  Colorado  Nat.  Bank  v.  Boettcher,  K  Colo. 
190,  40  Am.  Rep.  142;  Koch  v.  Howell,  6  W. 
&  S.  (Pa.)  350. 

3.  Colorado  Nat.  Bank  ;  .  Bi  ><•!  t<  -her,  5  Colo. 

190,  40  Am.  Rep.  142;  Koch  v.  Howell,  6  W. 
&  s.  (pa.)  v-" 

Retention  under  Buch  Circumstances  as  to 
aive  the  Bin  Credit  -  -An  act  eptarx  e  of  .1  bill  oi 

exchange  or  draft  for  the  payment  of  money, 

salii  Gray,  C.  J.,  in  Dunavan  v.  Flynn,  118 


Mass.  537,  may  be  implied  from  detention  for 
a  long  time,  contrary  to  the  usage  of  the  par- 
ties and  under  such  circumstances  as  to  give 
the  bill  credit. 

Ross,  J.,  delivering  the  opinion  of  the  court, 
in  McEowen  v.  Scott,  49  Vt.  376,  said: 
"There  are  cases  which  hold  that  where  an 
order  is  presented  or  sent  to  the  person  on 
whom  it  is  drawn,  and  he  takes  it  without  any 
qualification  or  condition,  and  retains  it  an 
unreasonable  time,  this  amounts  to  an  accept- 
ance, especially  if  the  acceptor  knew  or  had 
reason  to  expect  that  the  drawee  had  [made] 
or  would  make  advances  or  alter  his  condition 
in  consequence  of  such  retention  of  the 
order." 

4.  Mason  v.  Barff,  2  B.  &  Aid.  26;  Gates  v. 
Eno,  4  Hun  (N.  Y.)  96;  McEowen  v.  Scott, 
49  Vt.  376. 

Receipt  and  Retention  of  Bill  with  Promise  to 
"  Try  and  Save  the  Amount  "  for  the  Holder. — 

Where  the  drawee  of  a  bill  declined  to  accept 
it,  but  received  and  retained  it  with  the  under- 
standing that  he  would  "  try  and  save  the 
amount  "  for  the  holder,  it  was  held  that  an 
acceptance  could  not  be  implied.  McEowen 
v.  Scott,  49  Vt.  376. 

6.  McEowen  v.  Scott,  49  Vt.  376. 

6.  Hough  v.  Lor  in  g,  24  Pick.  (Mass.)  254.. 
Mere  words  addressed  to  a  stranger  do  not 
amount  to  an  acceptance;    see  supra,  this 
section,  Verbal  Acceptances  at  Common  Law. 

Drawee's  Language  Taken  In  Connection  with 
Detention. — The  language  of  the  drawee,  con- 
sidered in  connection  with  the  receipt  and 
detention  of  a  bill,  may  be  equivalent  to  an 
express  promise  to  pay.  See  Pope  v.  Huth, 
14  Cat.  404. 

7.  Fernandey  v.  Glynn,  I  Campb.  42ft,  note. 
Retention  Pursuant  to  Course  of  Dealing.  — 

Tin1  retention  of  a  bill  considered  in  connec- 
tion with  the  proved  course  of  dealings  be- 
tween the  parties  mny  amount  to  an  accep- 
tance.     Hall  v.  Steel,  fiH  III.  231. 
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the  holder,  under  such  circumstances  as,  according  to  the  course  of  dealing 
between  the  parties,  might  induce  a  reasonable  belief  that  it  had  been  accepted, 
might  amount  in  law  to  a  constructive  acceptance.1 

Notice  by  Holder  that  Retention  Regarded  as  Acceptance. — Where  a  drawee  retains  a 
bill,  after  being  notified  by  the  holder  that  retention  without  explanation  wili 
be  considered  an  acceptance,  it  has  been  held  that  the  liability  of  an  acceptor 
is  thereby  incurred,2  but  retention  and  even  destruction  of  a  bill  after  a  dis- 
tinct refusal  to  accept  will  not  be  considered  an  acceptance.3 

c.  Refusal  to  Return,  or  Wilful  Destruction  of  Bill — statutory 
Provisions. — By  statute  in  some  of  the  states  it  is  provided  that  if  a  person,  upon 
whom  a  bill  of  exchange  is  drawn,  and  to  whom  the  same  shall  have  been 
delivered  for  acceptance,  shall  destroy  the  bill,  or  refuse,  within  twenty-four 
hours  after  such  delivery,  or  within  such  time  as  the  holder  may  allow,  to 
return  the  bill,  he  shall  be  deemed  to  have  accepted  it.4 

Statutes  Contemplate  Only  Tortious  Acts. — Such  a  statute,  with  reference  to  a 
refusal  to  return,  has  been  construed  to  contemplate  only  such  acts  of  a  drawee 
as  are  of  a  tortious  character,  and  imply  something  in  the  nature  of  a  wrongful 
conversion  of  the  bill  by  the  drawee,  and  not  cases  where  a  bill  is  voluntarily 
left  in  the  hands  of  the  drawee  by  the  holder,  and  no  demand  therefor  is 
made.5  And  where  there  was  an  understanding  between  the  holder  of  a  bill 
and  the  drawee  that  the  latter  would  pay  as  much  on  the  bill  as  he  owed  the 
drawer,  and  retain  the  bill  with  an  indorsement  of  the  holder  thereon  as 
receipt  for  the  amount  paid,  a  retention  of  the  bill  pursuant  to  such  agreement 
was  held  not  to  render  the  drawee  liable.6 

Statutes  Providing  for  Retention  Only. — Other  state  statutes  provide  merely  for  the 
effect  of  a  refusal  to  return,  omitting  reference  to  the  effect  of  destruction  of 
the  bill.7 


1.  Beaseley,  C.  J.,  in  Overman  v.  Hoboken 
City  Bank,  31  N.  J.  L.  564. 

2.  Notice  to  Return,  and  that  Detention  Con- 
sidered Acceptance.  — In  the  case  of  Harvey  v. 
Martin,  1  Campb.  425,  note,  the  bill  was  sent 
to  the  drawee  with  the  request  to  accept  and 
return  it  to  the  payee.  Two  weeks  afterwards, 
the  request  not  having  been  complied  with, 
the  drawer  again  wrote  the  drawee  asking 
him  to  accept  and  return  the  bill,  adding 
that  detention  would  be  considered  as  equiv- 
alent to  an  acceptance.  Some  time  subse- 
quently the  drawee  wrote  that  he  had  intended 
to  accept  the  bill,  but  now  refused  as  he  had 
no  funds  of  the  drawer  in  his  hands.  The 
drawee  was  held,  nevertheless,  to  be  liable  as 
acceptor.  See  Colorado  Nat.  Bank  v.  Boett- 
cher,  5  Colo.  185,  40  Am.  Rep.  142. 

3.  Destruction  of  Bill  after  Refusal  to  Accept 
and  Long  Detention. — In  the  case  of  Jeune  v. 
Ward,  1  B.  &  Aid.  653,  the  bill  was  left  for 
acceptance  May  29  and  retained  until  the  9th 
day  of  July,  a  period  of  forty-one  days,  when 
the  drawee  destroyed  it.  He  had  previously 
refused  to  accept  it,  but  the  case  does  not 
disclose  the  time  of  refusal.  Lord  Ellen- 
borough  was  of  the  opinion  that,  having  re- 
tained the  bill  an  unreasonable  length  of  time 
before  certifying  his  refusal  to  accept,  he 
should  be  held  liable.  The  other  judges  were 
of  different  opinions,  however.  They  consid- 
ered that,  the  bill  having  been  left  with  the 
drawee  for  acceptance  and  not  sent  by  letter, 
it  was  the  duty  of  the  party  leaving  it  to  call 
for  it  and  inquire  whether  it  was  accepted,  and 


not  the  duty  of  the  drawee  to  send  it  back ; 
also  that  having  refused  to  accept  before  de- 
stroying the  bill,  the  act  of  destroying  could 
not  be  construed  as  an  act  of  acceptance. 

4.  Digest  of  Ark.  (S.  &  H.),  §  478;  Kansas 
Gen.  Stat.  1889,  §  489;  Missouri  Rev.  Code 

1855,  P-  293>  §§  r>  6!  Rev-  Stat-  N-  Y->  vo1-  3» 
p.  2243,  $  11. 

6.  Matteson  v.  Moulton,  11  Hun  (N.  Y.) 
268,  79  N.  Y.  627;  Gates  v.  Eno,  4  Hun  (N. 
Y.)  96;  Dickinson  v.  Marsh,  57  Mo.  App.  566. 

6.  Gates  v.  Eno,  4  Hun  (N.  Y.)  96.  And 
see  Sands  v.  Matthews,  27  Ala.  399;  Rousch  v. 
Duff,  35  Mo.  312. 

Retention  by  Permission  under  Statute  Provid- 
ing for  Retention  for  Such  Period  as  Holder  may 
Allow. — BytheCodeof  Alabama  (18S6),  §  1770, 
every  person  upon  whom  a  bill  of  exchange  is 
drawn,  and  to  whom  the  same  is  delivered  for 
acceptance,  who  refuses  within  twenty-four 
hours  after  such  delivery,  or  within  such  other 
period  as  the  holder  may  allow,  to  return  the 
bill  accepted  or  nonaccepted  to  the  holder, 
must  be  deemed  to  have  accepted  the  same. 
This  section  of  the  statute,  however,  obviously 
creates  no  legal  obligation  against  a  drawee, 
as  acceptor,  who,  by  permission  of  the  payee's 
agent,  retained  the  bill,  for  examination  into 
the  accounts  of  the  drawer,  from  oneSaturday 
until  the  following  Monday.  Sands  v.  Mat- 
thews, 27  Ala.  399. 

7.  See  Civil  Code  of  Alabama  (1886).  § 
1770;  Civil  Code  of  California,  §  3195;  Civil 
Code  of  Dakota,  §  1897;  Rev-  Stat-  of  Idaho 
(1887),  §3554- 
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Period  of  Retention. — In  some  instances  the  period  of  twenty-four  hours  is 
allowed  the  drawee;1  in  others,  it  is  provided  simply  that  a  refusal  to  return 
"after  delivery"  shall  operate  as  an  acceptance.2 

d.  Retention  of  Funds  or  Property  against  Which  Bill  is  Drawn. 
— While  it  seems  to  be  conceded  that  the  mere  fact  of  possession  of  funds  by 
a  drawee  can  impose  no  obligation  upon  him  as  acceptor,3  there  is  authority 
for  the  position  that  if  a  remittance  or  consignment,  sent  for  the  express 
purpose  of  paying  a  bill  drawn  against  it,  be  received  and  retained  by  the 
drawee  with  full  knowledge  of  the  facts,  it  will  be  a  constructive  acceptance 
on  his  part.4 

e.  Effect  of  Drawee's  Discounting  Bill. — The  drawee  of  a  bill  may 
himself  discount  it  without  becoming  thereby  liable  as  acceptor.5  But  it  has 
been  held  that  where  the  drawee  of  a  bill,  who  has  it  in  his  possession,  pro- 
cures another  to  discount  it  or  advance  money  upon  it,  an  acceptance  of  the 
bill  by  the  drawee  will  be  implied,  although  there  be  no  acceptance  in  writing 
and  there  is  no  express  verbal  undertaking  to  accept.6 

/.  Writing  on  Bill  an  Order  upon  Third  Person  to  Pay  It. — Where 
a  drawee,  to  whom  a  bill  was  presented,  indorsed  thereon  an  order  upon  a 
third  person,  requesting  the  latter  to  pay  it,  such  drawee  was  held  to  have  con- 
structively accepted  the  bill.7 


1.  See  Code  of  Alabama  (1886),  §  1770. 

Custom  of  Merchants. — It  is  a  part  of  the  or- 
dinary custom  of  merchants,  independent  of 
statute,  to  leave  a  bill  for  acceptance  twenty- 
four  hours  with  the  drawee.  Bank  of  Van 
Diemen's  Land  v.  Bank  of  Victoria,  L.  R.  3 
P.  C.  526.  See  also  infra,  this  title,  Diligence 
Required  of  Holder. 

2.  See  section  3195.  Civil  Code  of  California  ; 
section  1897,  Civil  Code  of  Dakota;  section 
3534,  Rev.  Stat,  of  Idaho  (1887). 

3.  Grant  v.  Austen,  5  Price  58;  New  York, 
etc.,  State  Stock  Bank  v.  Gibson,  5  Duer  (N 
Y.)  574.  See,  however,  Corser  v.  Craig,  1 
Wash.  (U.  SO424. 

An  agreement  to  accept  a  bill  will  be  more 
readily  presumed  where  the  drawer  has  funds 
in  the  hands  of  the  drawee.  Laing  v.  Bar- 
clay, 1  B.  &  C.  398,  8  E.  C.  L.  170. 

4.  Retention  of  Funds  as  an  Acceptance. — In 
Nutting  v.  Sloan,  57  Ga.  392,  the  plaintiff's 
evidence  showed  that  the  draft  sued  on  was 
given  by  defendants'  agent  to  him  for  money 
advanced  with  which  to  purchase  cotton;  that 
said  agent  notified  defendants  of  the  draft  and 
the  circumstances  under  which  it  was  given, 
and  that  defendants  subsequently  received  the 
cotton  thus  purchased,  but  refused  to  accept 
the  draft,  applying  the  proceeds  of  the  cotton 
to  a  claim  in  their  favor  against  their  agent, 
the  drawer.  The  court  held  that  the  plaintiff 
was  entitled  to  an  at  lion  against  the  defend- 
ants,  and  ititi mated,  quoti  ng  1  Parsons  on  Notes 
and  Hills  291 ,  that  he  might  sue  the  defendants, 
"  as  an  acceptor,  for  mone\  had  and  received 
to  his  use,  on  the  ground  that  the  acceptance 
of  the  consignment  was  equivalent  to  a  prom- 
ise to  accept." 

In  the  case  of  Allen  v.  Williams,  12  Pick. 
(Mass.)  297,  the  court  declined  to  express  an 
opinion  upon  the  question  whether  a  factor, 
being  advised  of  a  provisional  consignment  to 
hirn  and  of  a  hill  of  exchange  drawn  by  the 
Consignor  upon  the  credit  of  the  consignment, 
by  accepting  the  goods  consigned  ipso  facto 


rendered  himself  chargeable  as  an  acceptor  of 
the  draft. 

Amounts  to  Promise  to  Accept.  — It  would 
seem  that  when  funds  have  been  remitted  to  a 
drawee  for  the  express  purpose  of  providing 
for  a  bill  drawn  upon  him,  and  he  receives 
and  retains  the  same  without  objection  or  re- 
turning the  amount,  an  engagement  to  accept 
may  be  implied.  Chitty  on  Bills  (13th  Am. 
ed.)  319. 

In  McCausland  v.  Wheeler  Saw  Bank,  43 
111.  App.  381,  it  was  said  that  if  a  consignee 
takes  a  consignment  with  knowledge  that  a 
draft  has  been  drawn  against  it,  he  cannot 
retain  the  consignment  or  its  proceeds  and 
repudiate  the  draft. 

To  the  same  effect  is  Hall  v.  Emporia  First 
Nat.  Bank,  133  111.  234.  See  also  Corser  v. 
Craig,  1  Wash.  (U.  S.)  424;  Helm  v.  Meyer, 
30  La.  Ann.  943;  Saylor  v.  Bushong,  100  Pa. 
St.  23,  45  Am.  Rep.  353. 

B.  Swope  v.  Ross,  40  Pa.  St.  186,  So  Am. 
Dec.  567. 

6.  Rutland  Bank  v.  Woodruff,  34  Vt.  89. 
In  this  case  the  drawee  was  held  liable  upon 
such  implied  acceptance,  though  a  resident  in 
a  state  which  required  an  acceptance  to  be  in 
writing,  the  bill  having  been  presented  for 
discount  and  the  money  procured  upon  it  in 
Vermont,  where  a  verbal  acceptance  is  valid. 

7.  Harper  v.  West,  1  Cranch  (C.  C.)  192. 
See  also  Moor  v.  Willi v,  Buller's  N.  P.  27017. 

Drawee,  at  Drawer's  Direction,  Drawing  on 
Third  Person  for  Amount  of  Draft — W  here  the 
drawee  of  a  hill  of  exchange  stated,  when  it 
was  presented  to  him  for  acceptance,  that 
he  could  not  accept  without  communication 
with  the  drawer,  and  the  latter,  upon  learning 
the  facts,  requested  that  the  hill  he  accepted, 
and  directed  the  drawee  to  draw  upon  a  third 
person  for  the  amount  of  the  first  draft,  the 
mere  drawing  of  the  draft  by  the  drawee  in 
the  first  instance  did  not  constitute  an  ac- 
ceptance of  the  first  draft.  Smith  v.  Nissen, 
i  T.  R.  269. 
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g.  Part  Payment  or  Payment  as  Acceptance. — The  part  payment  of  a 
bill  of  exchange  by  the  drawee  is  not  such  an  acceptance  of  the  bill  as  binds 
him  to  pay  the  remainder.1 

The  Payment  of  a  Bill  or  Draft  on  an  Unauthorized  Indorsement  to  a  stranger  has  been 
held  not  to  operate  as  an  acceptance  in  favor  of  the  rightful  holder.2  But 
there  are  authorities  which  tend  to  a  contrary  doctrine.3 

5.  Qualified  and  Conditional  Acceptances — a.  DEFINITIONS. — An  acceptance 
varying  from  the  tenor  of  the  instrument  as  to  time,  amount,  mode  or  place  of 
payment,  is  generally  called  a  qualified  acceptance.4 

A  Conditional  Acceptance  is  an  undertaking  by  a  drawee  to  pay,  dependent, 
however,  upon  the  performance  or  happening  of  a  stipulated  condition  or 
contingency.5 

Whether  Conditional  or  Absolute — Question  of  Law. — The  facts  being  proved  or  admitted, 
whether  an  undertaking  is  a  conditional  acceptance  is  a  question  of  law  for 
the  court.6 


1.  Cook  v.  Baldwin,  120  Mass.  317,  21  Am. 
Rep.  517.  See  also  Bassett  v.  Haines,  9  Cal. 
261  ;  Hunter  v.  Cobb,  1  Bush  (Ky.)  239. 

A  Promise  to  Make  a  Part  Payment,  and  to 
save  the  residue  of  the  amount,  if  possible, 
out  of  the  proceeds  of  certain  dealings  in  prog- 
ress between  the  drawer  and  the  drawee,  does 
not  amount  to  an  acceptance.  McEowen  v. 
Scott,  49  Vt.  376. 

Payment  of  Part  and  Conditional  Acceptance  of 
Residue. — Where  part  payment  of  an  order  was 
made,  and  the  drawee,  who  was  under  the  im- 
pression that  the  drawer  had  made  a  mistake, 
indorsed  on  the  bill,  in  substance,  that  he 
would  pay  the  balance  if  the  drawer  desired, 
it  was  held  to  be  a  qualified  acceptance,  as  to 
the  balance  unpaid,  binding  upon  the  acceptor 
upon  its  appearing  that  the  drawer  desired  the 
full  amount  of  the  order  paid.  Phillips  v. 
Frost,  29  Me.  77. 

2.  Payment  of  Draft  on  Unauthorized  Indorse- 
ment.— Washington  First  Nat.  Bank  v.  Whit- 
man, 94  U.  S.  343.  This  was  an  action  by  the 
true  owner  of  a  check  against  the  bank  upon 
which  the  check  was  drawn,  which  had  made 
payment  thereof  to  a  stranger  upon  an  unau- 
thorized indorsement.  The  contention  was 
made  by  the  defendant  that  recovery  could  not 
be  had,  by  reason  of  lack  of  privity  between  the 
bank  and  the  payee,  against  which  it  was  urged 
by  the  plaintiff  that  the  payment  of  the  check 
upon  the  unauthorized  indorsement  consti- 
tuted an  acceptance  as  to  the  rightful  owner. 
But  it  was  held  otherwise.  In  discussing  this 
matter,  the  court  said  :  "  It  is  difficult  to  con- 
strue a  payment  as  an  acceptance  under  any 
circumstances.  The  two  things  are  essentially 
different.  One  is  a  promise  to  perform  an  act, 
the  other  an  actual  performance.  A  banker 
or  an  individual  may  be  ready  to  make  actual 
payment  of  a  check  or  draft  when  presented, 
while  unwilling  to  make  a  promise  to  pay  at  a 
future  time.  Many,  on  the  other  hand,  are  more 
ready  to  promise  to  pay  than  to  meet  the  prom- 
ise when  required.  The  difference  between 
the  transactions  is  essential  and  inherent." 

3.  Where  a  check  was  unauthorizedly  in- 
dorsed by  a  clerk  of  the  payee,  who  collected 
and  appropriated  the  money,  the  bank  deduct- 
ing the  amount  from  the  drawer's  account  and 
settling  with  him  on  that  basis,  it  was  held 


that  such  conduct  bound  the  bank  as  an  ac- 
ceptor of  the  check,  and  rendered  it  liable 
thereon  to  the  payee.  Seventh  Nat.  Bank  v. 
Cook,  73  Pa.  St.  483,  13  Am.  Rep.  751. 

In  another  case,  where  a  bank  upon  which  a 
draft  had  been  drawn  paid  it  for  the  accommo- 
dation of  the  person  named  as  drawee  in  case 
of  need,  a  portion  by  cash  and  the  balance 
by  a  certificate  of  deposit  issued  to  the  payee 
and  holder,  the  draft  was  held  to  have  been 
accepted;  the  question  arising  in  an  action  by 
the  drawer  against  the  bank  as  for  an  accept- 
ance of  the  draft,  the  latter  having  subse- 
quently, upon  information  of  the  insolvency 
of  the  person  for  whose  accommodation  the 
bill  was  so  paid,  revoked  and  canceled  its  cer- 
tificate of  deposit  and  taken  the  note  of  the 
payee  in  the  draft,  for  the  money  paid  him, 
and  the  drawer,  in  ignorance  of  the  circum- 
stances relied  upon  as  an  acceptance,  having 
paid  the  amount  of  the  draft  to  the  payee. 
Andressen  v.  Northfield  First  Nat.  Bank,  2 
Fed.  Rep.  122. 

4.  1  Daniel  on  Neg.  Instr.,  §  515;  I  Parsons 
Notes  and  Bills  281. 

An  acceptance  is  qualified  when  "  the 
drawee  absolutely  accepts  the  bill,  but  makes 
it  payable  at  a  different  time  or  place,  *  *  * 
or  in  a  different  mode,  from  that  which  is  in 
the  tenor  of  the  bill."  Wegersloffe  v.  Keene,  1 
Stra.  214;  Walker  v.  Atwood,  11  Mod.  190; 
Paton  v.  Winter,  1  Taunt.  420;  Callaghan  v. 
Aylett,  3  Taunt.  397;  Rowe  v.  Young,  2 
Brod.  &  B.  165,  6  E.  C.  L.83;  Petit  v.  Benson, 
Comb.  452. 

5.  An  acceptance  is  conditional  or  qualified 
when  it  contains  any  qualification,  limitation, 
or  condition  different  from  what  is  expressed 
on  the  face  of  the  bill,  or  from  what  the  law 
implies  upon  a  general  acceptance.  Story  on 
Bills,  §  239.    See  also  1  Parsons  N.  &  B.  2S1. 

If  the  drawee  of  a  bill  be  desirous  not  en- 
tirely to  dishonor  it,  he  may  make  such  an 
acceptance  as  will  subject  him  to  the  payment 
of  the  money  only  on  a  contingency,  in  which 
case  the  acceptance  is  called  conditional.  See 
Anderson  v.  Hick,  3  Campb.  179;  Langston 
v.  Corney,  4  Campb.  176;  Gammon  v. 
Schmoll,  "5  Taunt.  344;  Smith  v.  Abbot,  2 
Stra.  1152;  Julian  v.  Shobrooke,  2  Wils.  9. 

6.  Sproat  v.  Matthews,  r  T.  R.  182. 
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Bills  Drawn  or  Indorsed  Conditionally. — The  acceptance  of  a  bill  or  draft  is  in  effect 
conditional,  not  only  when  the  acceptor  attaches  a  condition  to  his  acceptance 
of  the  instrument,  but  also  when  an  instrument  in  the  form  of  a  bill  of  exchange, 
but  whose  payment  is  made  to  depend  upon  a  condition,  is  accepted  simply,1 
or  when  a  bill  of  exchange  which  has  been  indorsed  conditionally  is  accepted 
in  that  state  by  the  drawee.2 

b.  Qualification  or  Condition  must  Be  Distinct.— In  accordance 
with  the  doctrine  that  where  the  language  of  a  contract  is  of  doubtful  meaning 
it  is  to  be  construed  most  strongly  against  the  person  using  it,  it  has  been  held 
that  if  a  drawee  intends  to  qualify  or  attach  a  condition  to  his  acceptance  he 
must  do  so  distinctly  and  unmistakably,  otherwise  the  acceptance  will  be  taken 
to  be  absolute.3 


1.  Owen  v .  Lavine,  14  Ark.  389;  Nagle  v. 
Homer,  8  Cal.  353;  Newhall  v.  Clark,  3  Cush. 
(Mass.)  376,  50  Am.  Dec.  741 ;  Cook  v.  Wolf- 
endale,  105  Mass.  401 :  Crowell  v.  Plant,  53 
Mo.  145;  Hoagland  v.  Erck,  11  Neb.  580; 
Smith  v.  Wood,  1  N.  J.  Eq.  74;  Gallery  v. 
Prindle,  14  Barb.  (N.  Y.)  190. 

Order  Payable  If  In  Funds. — But  it  would  ap- 
pear that  the  acceptance  of  an  order  of  this 
kind  amounts  in  some  cases  to  an  estoppel  to 
deny  the  fulfilment  of  the  condition.  Thus  it 
has  been  held  that  the  acceptance  of  an  order 
drawn  "  if  in  funds  "  is  not  conditional,  and 
that  the  acceptance  is  an  estoppel  to  allege 
want  of  consideration.  Kemble  v.  Lull,  3 
McLean  (U.  S.)  272. 

To  the  same  effect  is  Corbett  v.  Clark,  45 
Wis.  403,  30  Am.  Rep.  763,  where  the  order 
requested  the  drawee  to  pay  a  certain  sum 
"  and  take  the  same  out  of  our  share  of  the 
grain." 

The  rule  is  otherwise  where  the  acceptance 
is  itself  expressed  to  be  payable  "  when  in 
funds."  Wintermute  v.  Post,  24  N.  J.  L.  420. 
See  infra,  this  section,  Necessity  for  Fulfil- 
ment of  Condition. 

2.  Robertson  v.  Kensington,  4  Taunt.  30. 
The  rule  in  this  case  has  been  changed  in  Eng- 
land by  statute  and  the  acceptance  made  abso- 
lute without  regard  to  the  fulfilment  of  the 
condition  of  the  indorsement.  Bills  of  Ex- 
change Act  18H2,  I)  33. 

3.  Qualification  of  Acceptance  muBt  Be  Distinct 
— England. — Smith  v.  Vertue,  30  L.  J.  C.  P.  56 ; 
Clarke  v.  Cock,  4  East  57  ;  Kaines  v.  Knightly, 
Skin.  54;  Mason  v.  Hunt,  Doug.  297;  Bower- 
bank  v.  Monteiro,  4  Taunt.  846;  Fanshawe  v. 
Peet,  2  II.  &  N.  1,  26  L.  J.  Exch.  314. 

Illinois. — Coffman  v.  Campbell,  87  111.  98. 

Kentucky. — Brannin  v.  Henderson,  12  B. 
Mon.  (Ky.)  61. 

Michigan. — Bissell  v.  Lewi9,  4  Mich.  450. 

Missouri. — Ford  v.  Angclrodt,  37  Mo.  50, 
88  Am.  Dec.  174. 

J'i  nn\ylfania. — Tassey  v.  Church,  4  W.  & 
S.  (Pa.)  346. 

Wisconsin. — Corbett  T'.  Clnrk,  45  Wis.  407, 
30  Am.  Rep.  763. 

And  see  U.  S.  v.  Bank  of  Metropolis,  15 
Pet.  (U.  S.)  396. 

Burden  of  Proof  to  Show  Acceptance  Condition 
•I. — The  onus  of  proving  thai  ati  acceptance  is 
conditional  is  upon  the  acceptor.    Clarke  v. 
Cock,  4  Fast  73 ;  Thomas  v.  Bishop,  Hardw.  1. 

Condition   Implied  from  Circumstances.  —  It 
4  C.  of  L. — 15  i 


seems  that  the  condition  may  be  implied  front 
circumstances  as  well  as  expressed.  Story  oiw 
Bills,  <)  239. 

Any  act  which  evinces  an  intention  not  to 
be  bound,  unless  upon  a  certain  event,  is  a 
conditional  acceptance.  Chitty  on  Bills  (13th 
Am.  ed.)  340. 

Acceptance  "to  Pay  When  Due." — In  Sylvester 
v.  Staples,  44  Me.  496,  an  order,  "  Pay  Ansel 
T.  Sylvester  $55  for  work  done  on  logs,"  was 
accepted,  "  I  accept  the  written  order  to  pay 
when  due."  This  was  held  to  be  a  general 
and  absolute  acceptance,  and  evidence  was  re- 
jected to  show  that  the  words  "to  pay  when 
due  "  were  understood  between  the  parties  to 
attach  a  condition  to  the  undertaking  of  the 
acceptor. 

Authority  to  Draw  on  Such  Times  as  Are  Ad- 
vantageous.— Authority  to  draw  for  advances 
on  grain  in  such  amounts  as  may  be  necessary, 
and  "  on  such  times  as  you  can  make  advanta- 
geously for  us,"  is  unconditional  and  operates 
as  an  absolute  acceptance.  Bissell  v.  Lewis,  4 
Mich.  450. 

Acceptance  Coupled  with  Excuse  for  Deferred 
Payment.  —  The  case  of  Wells  v.  Brigham,  6 
Cush.  (Mass.)  6,  52  Am.  Dec.  750,  was  an 
action  against  the  drawee  in  an  order  upon 
an  alleged  verbal  acceptance.  The  plaint  iff, 
to  prove  an  acceptance  of  the  order  by  the 
defendant,  introduced  evidence  that  on  a  cer- 
tain day  previous  he,  the  plaintiff,  without 
exhibiting  any  order,  had  asked  the  defendant 
if  it  would  be  convenient  to  pay"  that  order" 
to-day,  to  which  the  defendant  replied  that  he 
could  not  pay  it  then,  but  would  do  so  as  soon 
as  he  got  returns  from  his  brooms.  It  was 
held  that  the  excuse  by  the  defendant  for  not 
paying  the  draft,  and  stating  that  he  would 
not  be  able  to  pay  it  until  he  got  returns  from 
his  brooms,  did  not  constitute  a  conditional 
acceptance;  nor  was  it  the  act  relied  on  as 
an  acceptance;  it  was  clearly  evident,  by  the 
drawee's  admission,  that  the  order  had  been 
previously  accepted,  and  was  then  due. 

Promise  to  Pay  If  Another  Does  Not.  —  An 
answer  by  a  drawer  that  he  would  pay  if  an- 
other person  would  not  hns  been  construed 
an  absolute  acceptance,  it  appearing  that  the 
drawee  held  himself  liable  at  all  events,  and 
other  circumstances  showing  that  it  was  not 
intended  as  a  conditional  ncceptnnce.  Wil- 
kinson v.  Lutwidgc,  1  Stra.  648. 

Bill  Drawn  to  Ordor  of  Payee  —  Accoptanco 
Payable  to  Buch  Person  "Only."-  Ii  has  been 
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Illustrations. — Thus  it  has  been  held  that  the  addition  of  the  word  "adminis- 
trator "  to  the  name  of  the  acceptor  of  a  bill  of  exchange  does  not  render  the 
acceptance  a  conditional  one,  nor  qualify  the  liability  of  the  acceptor.1  And 
it  has  even  been  held  that  though  a  contract  of  acceptance,  according  to  a 
strict  construction  of  its  terms,  be  conditional,  it  will  not  be  so  regarded  if, 
viewed  in  the  light  of  attendant  circumstances,  it  appears  that  an  absolute 
acceptance  was  intended.2 

Written  Acceptance  cannot  be  Proved  Conditional  by  Parol. — Where  the  acceptance  is  in 
writing,  a  condition  cannot  be  attached  by  parol  evidence,  since  this  would  be 
contrary  to  the  elementary  rule  that  a  written  contract  cannot  be  varied  by 
parol.3 

Words  Indicative  of  Nature  of  Consideration. — Words  contained  in  an  authority  to 
draw  relied  upon  as  a  constructive  acceptance,  which  are  merely  indicative  of 
the  nature  of  the  consideration  as  between  the  drawer  and  the  prospective 
drawee,  do  not  render  such  acceptance  conditional.4 

c.  Necessity  of  Assent  of  Antecedent  Parties. — The  holder  of  a  bill 
of  exchange  has  a  right  to  demand  an  absolute  and  unqualified  acceptance 
according  to  the  tenor  of  the  bill,5  and  a  qualified  or  conditional  acceptance  must 
have  the  assent  of  all  the  antecedent  parties  —  the  drawer  and  the  indorsers  — 
in  order  to  be  binding  upon  them,  and  in  the  absence  of  such  assent  they 


held  to  be  not  a  qualified  acceptance,  if  the 
drawees  of  a  bill  payable  to  the  order  of  the 
payee  strike  out  the  word  "order"  and  accept 
payable  to  the  drawee  "only."  Meyers.  De- 
croix  (1891),  App.  520. 

Acceptance  as  Collateral  Security— Not  a  Con- 
ditional Acceptance. — In  the  case  of  Goodwin 
v.  McCoy,  13  Ala.  271,  the  purchaser  of  cer- 
tain property  gave  his  four  promissory  notes 
in  payment  of  the  purchase  price,  and, 
as  collateral  security  for  the  payment  of  the 
notes,  delivered  to  the  vendor  his  own  (the 
purchaser's)  acceptance  of  a  draft  drawn  on 
him  by  a  third  person,  who  thereby  intended 
to  become  security  for  the  purchase  price  of 
the  property.  The  vendee  took  from  the 
vendor  a  receipt  reciting  the  facts  and  cir- 
cumstances of  the  transaction,  and  providing 
that  the  payment  of  the  acceptance  was  to  be 
required  only  in  the  event  of  default  upon  the 
notes.  Though  it  was  conceded  by  the  court 
that  this  receipt  might  be  regarded  as  consti- 
tuting a  part  of  the  contract  of  acceptance, 
yet  it  was  held  that  its  effect  was  not  to  con- 
stitute the  acceptance  conditional  or  contin- 
gent. 

Words  In  Memorandum  of  Acceptance  Contra- 
dicting Terms  of  Bill. — Words  introduced  into 
the  memorandum  of  acceptance  which  are 
contrary  to  the  tenor  of  the  bill  will,  unless 
the  intention  is  clear,  be  rejected  as  not  form- 
ing part  of  the  acceptance.  Fanshawe  v. 
Peet,  26  L.  J.  Exch.  314,  2  H.&  N.  1.  In  this 
case  the  words  in  the  acceptance,  "Due  11 
Deer.  1856,"  were  treated  as  a  mere  memoran- 
dum. See  also  the  remarks  of  Lord  Eldon  in 
Rowe  v.  Young,  2BIigh404,  21  Rev.  Rep.  99, 
2  Brod.  &  B.  172,  6  E.  C.  L.  87. 

Acceptance  on  Condition  that  Contracts  of 
Drawer  be  Complied  -with. — An  acceptance  on 
condition  that  the  contracts  of  the  drawer  be 
complied  with  does  not  include  past  breaches. 
U.  S.  v.  Bank  of  Metropolis,  15  Pet.  (U.  S.) 
395.  See  also  Hunting  v.  Emmart,  55  Md.  265. 


Where  Intent  to  Qualify  Is  Clear. — Where,  how- 
ever, the  intention  to  qualify  the  acceptance 
is  clear,  it  will  prevail.  Shaver  v.  Western 
Union  Tel.  Co.,  57  N.  Y.  459;  Shackelford  v. 
Hooker,  54  Miss.  716;  Gibson  -'.  Smith,  75 
Ga.  34. 

Absolute  Written  Acceptance  Rendered  Condi- 
tional by  Contemporaneous  Writing. — Absolute 
acceptance  may  be  rendered  conditional  by 
the  provisions  of  a  contemporaneous  writing. 
Bowerbank  v.  Monteiro,  4  Taunt.  844;  Mason 
v.  Hunt,  Doug.  297. 

1.  Tassey  v.  Church,  4  W.  &  S.  (Pa.)  346. 
See  also  the  title  Agency,  vol.  1,  pp.  2,  1043, 

1044. 

2.  Wilkinson  v.  Lutwidge,  1  Stra.  648. 

3.  Besant  v.  Cross,  10  C.  B.  895,  70  E.  C. 
L.  895;  Campbell  v.  Hodgson,  Gow  74,  5  E. 
C.  L.  468;  Brown  v.  Wiley,  20  How.  (U.  S.) 
442;  Sylvester  v.  Staples,  44  Me.  496;  Hea- 
verin  v.  Donnell,  7  Smed.  &  M.  (Miss.)  244, 
45  Am.  Dec.  302;  Foster  v.  Clifford,  44  Wis. 
569,  28  Am.  Rep.  603. 

4.  Coffman-y.  Campbell,  87  111.  98.  In  this 
case  a  telegram  stating  a  willingness  to  pay 
the  draft  of  a  named  person  for  a  certain 
sum  "  for  stock  "  was  held  to  import  no  con- 
dition, but  to  indicate  the  consideration 
merely. 

See  also  supra,  this  title,  Form  and  Inter- 
pretation; Certainty  of  Payment — Certain 
in  Fact. 

8.  See  supra,  this  title,  Acceptance  of  a  Bill 
of  Exchange — Definitions — paragraph  Hold- 
er's Right  to  Demand  Absolute  Acceptance. 

Conditional  Acceptance  Binding  if  Accepted. — 
The  holder  of  a  bill  is  not  bound  to  receive  a 
conditional  acceptance,  but  if  he  does  receive 
it  he  must  observe  its  terms.  Bailey,  J.,  in 
Sebag  v.  Abitbol,  4M.  &  S.  466. 

The  holder  may  estop  himself  from  treating 
a  conditional  acceptance  as  valid  by  protesting 
the  bill  for  nonacceptance.  Sproat  v.  Mat- 
thews, 1  T.  R.  182. 
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are  released  from  liability  on  their  undertakings.1 

The  Liability  of  the  Acceptor  to  the  Holder  is,  however,  according  to  the  terms  of  his 
undertaking,  complete  by  the  assent  of  the  holder.54 

d.  Instances  of  Qualifications  and  Conditions—  (i)  Qualifications 
as  to  Time,  Amount,  arid  Mode  of  Payment — Time  of  Payment. — The  undertaking 
of  a  drawee  to  pay  the  bill,  but  at  a  different  time  from  that  specified  in  the 
bill,  is  a  qualified  acceptance.3 

Where  No  Time  of  Payment  Named. — Where  an  order  is  to  pay  generally,  with  no 
time  of  payment  named,  an  undertaking  to  pay  on  a  future  named  day  is 
a  qualified  acceptance,4  as  an  absolute  acceptance  of  such  a  bill  is  held 


1.  Necessity  of  Assent  of  Antecedent  Parties. 

— Story  on  Bills  240;  Chitty  on  Bills  339; 
Rowe  v.  Young,  2  Brod.  &  B.  165,  6  E.  C.  L. 
83,  2  Bligh  391,  21  Rev.  Rep.  91;  Sebag  v. 
Abitbol,  4  M.  &  S.  462  ;  Whitehead  v.  Walk- 
er, 9  M.  &.  W.  506 ;  Paton  v.  Winter,  1  Taunt. 
422;  Outhwaite  v.  Luntley,  4  Campb.  180. 
See  also  Troy  City  Bank  v.  Lauman,  19  N.  Y. 
477;  Niagara  Dist.  Bank  v.  Fairman,  etc., 
Mach.  Tool  Mfg.  Co.,  31  Barb.  (N.  Y.)  403. 
And  compare  Knox  v.  Reeside,  1  Miles  (Pa.) 
294;  Tuckerman  v.  Hartwell,  3  Me.  147,  14 
Am.  Dec.  225. 

Necessity  of  Notice  to  Previous  Indorsers. — In 
Rowe  v.  Young,  2  Bligh  391,21  Rev.  Rep.  91, 
2  Brod.  &  B.  165,  6  E.  C.  L.  83,  Lord  Eldon 
said:  "If  the  law  be  that  although  a  bill  is 
drawn  generally  it  may  be  accepted  specially, 
it  is  the  effect  of  the  law  to  impose  a  duty  upon 
the  holder  of  giving  notice  to  the  drawer  and 
previous  indorsers  if  he  intends  to  keep  alive 
their  liability."  See  also  the  remarks  of 
Bailey,  J.,  in  Sebag  v.  Abitbol,  4  M.  &  S.466. 

By  the  English  Bills  of  Exchange  Act  1882, 
§  44,  it  is  provided  that  when  the  drawer 
or  indorser  of  a  bill  receives  notice  of  a  qual- 
ified acceptance  and  does  not  within  a  reason- 
able time  express  his  dissent  to  the  holder,  he 
is  deemed  to  have  assented  thereto.  This  pro- 
vision is  said  by  Judge  Chalmers  to  have  the 
effect  of  settling  a  doubtful  point  in  the  law 
in  favor  of  the  holder.  Chalmers's  Bills  of 
Exch.  (5th  Eng.  ed.)  141. 

As  to  a  partial  acceptance  see  infra,  this  sec- 
tion, Instances  of  Qualifications  and  Condi- 
tions— Qualification  as  to  Amount. 

2.  Qualified  Acceptance  Binds  as  between 
Holder  and  Acceptor —  England.  —  Miln  v. 
Prest,  4  Campl).  393;  Pierson  v.  Dunlop, 
Cowp.  571;  Parker  v.  Gordon,  7  East  381;; 
Russell  v .  Phillips,  14  Q.  B.  891,  68  E.  C.  L. 
891 ;  Walker  v.  Atwood,  1 1  Mod.  190;  Wegers- 
loffe  v.  Keene,  1  Stra.  314;  Smith  v.  Nissen, 
1  T.  R.  269. 

United  Stales.  —  Read  v.  Wilkinson,  3 
Wash.  (U.  S.)  514;  Cassel  v.  Dows,  1  Blatchf. 
(U.  S.)  335. 

Maine.  —  Tuckerman  v.  Hartwell,  3  Me. 
147,  14  Am.  Dec.  335;  Campbell  v.  Pctten- 
glll,  7  Me.  lift,  20  Am.  Dec.  349. 

Minnesota.  —  Vanstrum  v.  Liljcnpjrcn,  37 
Minn.  191. 

Mississippi. —  Hatcher  v.  Stalworth,  35 
Miss.  376. 

Missouri.  —  Brinkrnan  v.  Hunter,  73  Mo. 
179,  39  Am.  R«j).  493. 
Nebraska. — Green  v.  Raymond,  9  Neb.  295. 


South  Carolina. —  Clarke  v.  Gordon,  3  Rich. 
L.  (S.  Car.)  311,  45  Am.  Dec.  76S. 

See  also  Grant  v.  Shaw,  16  Mass.  344,  8  Am. 
Dec.  142. 

By  Qualified  Acceptance  Instrument  Becomes, 
as  between  Acceptor  and  Holder,  as  If  Originally 
Drawn  as  Qualified. — Thus  it  has  been  held  that 
where,  by  a  qualified  acceptance,  the  time  of 
payment  of  a  draft  is  extended,  the  instrument 
becomes,  as  between  the  holder  and  acceptor, 
as  if  originally  made  payable  on  the  day  to 
which  the  time  of  payment  has  been  extended, 
and  consequently  bears  days  of  grace,  as  it 
would  from  the  day  on  which  it  was  drawn 
payable.    Green  v.  Raymond,  9  Neb.  295. 

3.  Acceptance  Variant  as  to  Time  of  Payment. 
— Paton  v.  Winter,  1  Taunt.  423;  Vanstrum 
v.  Liljengren,  37  Minn.  191  ;  Green  v.  Ray- 
mond, 9  Neb.  298;  Wylie  v.  Brice,  70  N.  Car. 
422. 

Acceptance  to  "Pay  Eventually."  —  In  the 

case  of  Brannin  v.  Henderson,  12  B.  Mon. 
(Ky.)6i,  it  is  intimated  that  such  an  under- 
taking might  be  construed  to  pay  within  a 
reasonable  time,  though  more  probably,  it  was 
said,  to  pay  immediately.  And  further,  it  was 
held  that,  according  to  the  reasonable  time 
construction,  the  lapse  of  ten  months  would 
render  such  an  acceptance  absolute. 

See  also  supra,  this  title,  Form  and  Inter- 
pretation;  Certainty  of  Payment — Certain  in 
Time,  for  other  phrases  interpreted  to  give 
a  reasonable  time  of  payment. 

Sight  BUls — Promise  to  Pay  in  Future. — Where 
a  bill  is  drawn  at  sight,  a  promise  to  pay  at  a 
future  time  constitutes  a  qualified  acceptance. 
Walker  v.  Atwood,  11  Mod.  190;  Hatcher  v. 
Stalworth,  25  Miss.  376;  Clarke  v.  Gordon,  3 
Rich.  L.  (S.'Car.)  311,  45  Am.  Dec.  768. 

Where  Date  Set  in  Acceptance  Agrees  with 
Terms  of  Bill. — Where  a  bill  was  drawn  paya- 
ble sixty  days  after  sight,  an  acceptance  to  pay 
sixty-three  days  from  date  is  not  variant,  as 
the  undertaking  was  according  to  the  tenor 
of  the  bill,  only  allowing  for  days  of  grace. 
Kenner  v.  Creditors,  7  Martin  N.  S.  (La.)  540. 

An  Acceptance  Expressed  to  Bo  According  to 
the  Terms  of  a  Contract  specifically  referred  to 
will  In-  qualified  if,  by  the  terms  of  such  con. 
tract,  the  time  of  payment  is  changed  <  Kellogg 
v.  Lnwrcnce,  Hill  &  D.  Slipp.  (N.  Y.)  332. 

An  Acceptance  on  Condition  of  Renowal  of  the 
Bill  until  a  future  named  date  is  qualified  by 
the  extension  of  the  time  of  payment,  accord- 
ing to  the  terms  of  the  undertaking,  Russell 

v.  Phillip*,  14      B.  tot,  "«  E.  C.  L.  891. 

4.  Vanstrum  :•.  Liljengren,  37  Minn.  191. 
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to  import  in  law  a  contract  to  pay  presently.1 

Amount  of  Acceptance. — An  undertaking  to  pay  a  part  only  of  the  amount  called 
for  by  the  bill  is  a  qualified  acceptance.2 

Mode  of  Payment. — An  acceptance  expressed  to  be  payable  partly  in  money 
and  partly  in  bills  is  a  qualified  acceptance.3 

(2)  Qualification  as  to  Place  of  Payment. — The  authorities  appear  to  estab- 
lish the  proposition  that  an  undertaking  by  the  drawee  of  a  bill  to  pay  it  at  a 
different  town  from  that  at  which  the  bill  is  addressed  to  him  constitutes  a 
qualified  acceptance.4  But  an  acceptance  payable  at  a  particular  place  in  the 
town  at  which  the  drawee  is  addressed,  generally,  as  at  a  particular  banker's,  is 
not  a  qualified  acceptance  in  the  sense  of  affecting  the  liability  of  antecedent 


1.  Hasey  v.  White  Pigeon  Beet  Sugar  Co., 
1  Dougl.  (Mich.)  193. 

2.  Acceptance  for  Part.  — Wegersloffe  v. 
Keene,  1  Stra.  214;  Petit  v.  Benson,  Comb. 
452.  See  Brinkman  v.  Hunter,  73  Mo.  179,  39 
Am.  Rep.  492. 

An  undertaking  to  pay  to  the  extent  of  the 
proceeds  of  certain  property,  against  which  a 
bill  is  drawn,  has  been  held  a  qualified  accept- 
ance.   Cassel  v.  Dows,  1  Blatchf.  (U.  S.)  335. 

As  to  an  acceptance  to  pay  according  to  the 
terms  of  a  certain  contract,  see  Kellogg  *. 
Lawrence,  Hill  &  D.  Supp.  (N.  Y.)  332. 

Acceptance  Provided  There  Are  Funds.— An  ac- 
ceptance in  words,  "Accepted  for  the  full 
amount,  provided  there  is  this  amount  in  my 
hands,"  imports  an  undertaking  on  the  part 
of  the  acceptor  to  pay  to  the  holder  all  the 
money  the  acceptor  had  of  the  drawer,  not 
exceeding  the  amount  of  the  order.  Ray  v. 
Faulkner,  73  111.  469. 

Acceptance  for  Part,  Protest  for  Residue. — 
According  to  the  Continental  mercantile  law, 
the  holder  may  take  an  acceptance  for  part 
of  the  amount,  in  which  case  he  must  have  the 
bill  protested  for  the  deficiency.  French  Code, 
art.  124  ;  German  Exch.  Law,  art.  22.  See  also 
1  Pardessus  398,  399. 

And  it  is  provided  in  Englatid  that  the  an- 
tecedent parties  are  not  discharged  in  the  case 
of  a  partial  acceptance  whereof  due  notice  has 
been  given,  and  that  where  a  foreign  bill  has 
been  accepted  as  to  part  it  must  be  protested 
as  to  the  balance.  Bills  of  Exch.  Act  1882,  §  44. 

Mr.  Daniel  also  states  that  the  holder  may 
take  a  partial  acceptance  and  protest  for  the 
balance  without  discharging  the  antecedent 
parties.    1  Daniel  on  Neg.  Instr.,  §  516. 

3.  A  bill  was  accepted  to  be  paid  half  in 
money  and  half  in  bills,  and  the  question  was 
whether  there  could  be  a  qualification  of  an 
acceptance.  It  was  proved  by  divers  mer- 
chants that  there  might,  for  he  who  might  re- 
fuse the  bill  totally  might  accept  it  in  part,  but 
that  the  holder  was  not  bound  to  acquiesce  in 
such  an  acceptance.  Petit  v.  Benson,  Comb. 
452- 

An  acceptance  expressed  to  be  paid  in  bills 
is  probably  not  an  acceptance  at  all.  See  su- 
pra, this  section,  General  Principles. 

4.  Acceptance  Payable  at  Particular  Place. — 
Muford  v.  Walcot,  1  Ld.  Raym.  574;  Gammon 
v.  Schmoll,  5  Taunt.  344;  Rowe  v.  Young,  2 
Brod.  &  B.  165,  6  E.  C.  L.  83;  Sebag  v.  Abit- 
bol,  4  M.  &  S.  462;  Brown  v.  Jones,  113  Ind. 
46;  Tuckerman  v.  Hartwell,  3  Me.  147,  14  Am. 


Dec.  225;  Walker  v.  State  Bank,  13  Barb.  (N. 
Y.)  636;  Niagara  Dist.  Bank  v.  Fairman,  etc., 
Mach.  Tool  Mfg.  Co.,  31  Barb.  (N.  Y.)  403; 
Shuler  v.  Gillette,  12  Hun  (N.  Y.)  278 ;  Troy 
City  Bank  v.  Lauman,  19  N.  Y.  477';  Myers  v. 
Standart,  11  Ohio  St.  39;  Clarke -i).  Gordon, 
3  Rich.  L.  (S.  Car.)  311,  45  Am.  Dec.  768. 
And  see  Woodworth  v.  Bank  of  America,  19 
Johns.  (N.  Y.)  391,  10  Am.  Dec.  239. 

English  Authorities. — When  this  question  was 
first  presented  for  adjudication  to  the  Eng- 
lish courts,  it  was  held  that  the  mere  fact  that 
the  acceptor  stipulated  for  a  place  of  payment 
did  not  render  the  contract  one  of  qualified 
acceptance.  Smith  v.  De  la  Fontaine,  Holt 
366,  note,  3  E.  C.  L.  148,  note;  Lyon  v.  Sun- 
dius,  1  Campb.  423;  Wild  v.  Rennards,  I 
Campb.  425,  note ;  Nicholls  v.  Bowers,  1 
Campb.  498;  Fenton  v.  Goundry,  13  East  459. 
Later,  however,  a  contrary  view  began  to  be 
maintained ;  see  Hodge  v.  Fillis,  3  Campb. 
463',  and  see  also  Ambrose  v.  Hopwood,  2 
Taunt.  61 ;  Callaghan  v.  Aylett,  3  Taunt.  397 ; 
Gammon  v.  Schmoll,  5  Taunt.  344;  and  was 
settled  as  the  law  of  England  after  great  con- 
sideration by  the  House  of  Lords  in  Rowe  v. 
Young,  2  Bligh  391,  2  Brod.  &  B.  165,  6  E. 
C.  L.  83.  By  the  Statute  of  1  and  2  Geo.  IV.,  c. 
78,  however,  presentment  at  the  place  men- 
tioned in  the  acceptance  was  dispensed  with, 
unless  the  acceptance  stated  that  the  bill  was 
to  be  payable  then  "  only,  and  not  otherwise 
or  elsewhere."  See  Gibb  v.  Mather,  8  Bing. 
214,  21  E.  C.  L.  277;  Emblin  v.  Dartnell,  12 
M.  &  W.  830;  Selby  v.  Eden,  3  Bing.  611,  13 
E.  C.  L.70;  Favle  v.  Bird,  6B.&C.  531,  13  E. 
C.  L.  246. 

Effect  of  Making  Acceptance  Payable  at  Bank 
upon  Authority  of  Banker. — As  to  the  vexed 
question  of  the  authority  of  a  banker,  at  whose 
bank  an  acceptance  is  made  payable,  to  pay 
the  instrument  out  of  funds  of  the  drawee  on 
deposit,  see  Kymer  v.  Laurie,  18  L.  J.  Q.B.  218. 

See  generally,  as  to  the  effect  of  making 
paper  payable  at  a  particular  bank,  Bedford 
Bank  ?\  Acoam,  125  Ind.  584,  21  Am.  St.  Rep. 
258,  and  Adams  v.  Hackensack  Imp.  Com- 
mission, 44  N.  J.  L.  638,  43  Am.  Rep.  406,  2 
Am.  &  Eng.  Corp.  Cas.  291  (where  the  hank's 
authority  to  pay  is  affirmed),  and  Grissom 
v.  Commercial  Nat.  Bank,  87  Tenn.  350,  10 
Am.  St.  Rep.  669  (where  the  banker's  author- 
ity to  pay  is  denied). 

See  also,  for  a  full  discussion  of  the  author- 
ities, the  title  Banks  and  Banking,  vol.  3, 
p.  803. 
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parties  if  received  by  the  holder  without  their  consent.1 

statutes. — The  latter  rule  has  been  declared  by  statutes  in  some  states.2 

(3)  Agreement,  after  Refusal,  to  Pay  if  Again  Presented. — Where  the 
drawee  agrees,  after  a  refusal  to  accept,  to  pay  the  bill  if  it  be  returned  to  him, 
his  undertaking  is  a  conditional  acceptance  and  binding  as  such.3 

(4)  Acceptances  Payable  When  in  Funds. — An  acceptance  payable  when 
funds  are  received  is  a  valid  conditional  acceptance.  In  some  instances  the 
source  from  which  the  fund  is  expected  is  designated,4  but  in  others  no  such 
reference  is  made.5 

(5)  Acceptances  Payable  on  Happening  of  Independent  Event. — Accept- 
ances to  be  paid  upon  the  happening  of  some  independent  event,  such  as  the 
completion  of  a  house,6  the  arrival  of  a  vessel,17  when  lumber  is  run  to  market,8 
or  upon  giving  up  a  bill  of  lading,9  are  conditional. 

So  Promises  to  Accept  bills  drawn  according  to  conditions  are  valid  as  condi- 
tional acceptances.10 

e.  Necessity  for  Fulfilment  of  Condition — (1)  Generally. — A  condi- 
tional acceptance,  or  one  to  pay  upon  the  happening  of  a  stipulated  contingency, 
is  of  no  effect  until  the  performance  of  the  condition  or  happening  of  the 


1.  Niagara  Dist.  Bank  v.  Fairman,  etc., 
Mach.  Tool  Mfg.  Co.,  31  Barb.  (N.  Y.)  403; 
Troy  City  Bank  v.  Lauman,  19  N.  Y.477; 
Myers  v.  Standart,  11  Ohio  St.  39. 

Bill  Payable  in  Town  Generally — Advisability 
of  Expressing  Particular  House  or  Place. — In 
this  connection  it  has  even  been  declared  that 
if  a  bill  be  made  payable  in  a  city  or  large 
town  generally,  it  should,  by  the  acceptance, 
be  made  payable  at  some  particular  house  or 
place  there,  and  if  not,  that  the  holder  may 
protest  it,  as  otherwise  it  would  be  difficult  in 
many  cases  for  the  holder  to  find  out  the  resi- 
lience of  the  drawee.  Gregory  v.  Walcup, 
Comyns  Rep.  75;  Muford  -'.  W'alcot,  1  Ld. 
Raym  574. 

2.  See,  for  instance,  section  3195,  Civil  Code 
of  California;  section  1897,  Civil  Code  of  Da- 
kota; P.  L.  60,  §  74,  Utah,  providing  that  the 
holder  of  a  bill  of  exchange  may,  without  prej- 
udice to  his  rights  against  prior  parties,  re- 
ceive and  treat  as  a  sufficient  acceptance  an 
acceptance  qualified  so  far  only  as  to  make  the 
bill  payable  at  a  particular  place  within  the 
city  or  town  in  which,  if  the  acceptance  were 
unqualified,  it  would  be  payable. 

3.  Grant  v.  Shaw,  16  Mass.  341,  8  Am.  Dec. 
142;  Lumley  v.  Palmer,  Hardw. 74;  Anderson 
v.  Hick,  3  Campb.  179. 

BUI  Incorrectly  Drawn  Returned  for  Correction. 
— When  the  drawee  in  a  bill  returned  to  the 
drawer  for  correction  promises  to  accept  it  if 
presented  in  correct  form,  it  is  a  conditional 
acceptance.  Cox  v.  Coleman,  cited  in  Lum- 
ley v.  Palmer,  Hardw.  74. 

4.  Ifendlzabal  v.  Machado,  6  C.  &  P.  218,  25 
E.  C.  L.  365;  Langston  v.  Corney,  4  Campb. 
176;  Julian  v.  Shobrookc,  2  Wils.  9;  Banbury 
v .  Lisset,  2  Stra.  211 ;  Smith  v.  Abbot,  2  Stra. 
1152;  Swamey  t.  Breck,  10  Ala.  533;  Vaughan 
v.  Dean,  32  Ga.  502;  Newhall  v.  Clark,  3 
Cush.  (Mais  )  376,  50  Am.  Dec.  741.  And 
nee  Carroll  Porter  Boiler,  etc.,  Co.  7  . Wheel- 
ing  Corrugating  Co.,  $1  III.  App.  163. 

An  acceptance  by  a  drawee,  payable  "  when 
n  cargf)  of  equal  value  is  consigned  to  mc,"  U 
n    valid    conditional  acceptance.     Mason  v. 


Hunt,  Doug.  297.  See  Helena  First  Nat.  Bank 
v.  Garside,  53  111.  App.  354. 

Acceptance  to  Pay  "if  There  Is  Anything  Over" 
in  Settlement  of  Accounts.  —  An  acceptance  to 
pay  in  settlement  between  the  drawer  and 
drawee  "  if  there  is  anything  over"  is  a  con- 
ditional acceptance,  which  becomes  absolute 
upon  the  happening  of  the  contingency  named. 
Stevens  v.  Androscoggin  Water  Power  Co., 
62  Me.  498. 

Acceptance  Payable  after  Prior  Liabilities  As- 
sumed. — An  acceptance  "  payable  after  any 
liabilities  which  I  have  assumed  prior  to  this 
date  on  said  contract"  is  conditional,  and  be- 
comes absolute  upon  the  ascertainment  that 
there  is  enough  due  the  drawer,  after  the  sat- 
isfaction of  prior  liabilities,  to  pay  the  order. 
Brabazon  v.  Seymour,  42  Conn.  551. 

Acceptance  Payable  after  Receipt  of  Amount 
Due  on  Insurance  Policy.  —  When  the  drawees 
in  a  bill  promise  to  pay  it  as  soon  as  the 
amount  due  upon  a  certain  policy  of  insurance 
is  received,  the  reception  of  only  part  of  the 
amount  will  not  constitute  a  performance  of 
the  condition.  Langston  Corney,  4  Campb. 
176. 

6.  Bowerbank  Montciro,  4  Taunt.  8.(4; 
Pope  v.  Huth,  14  Cal.  407;  Potters  v.  Taylor, 
20  Nova  Scotia  362;  Marshall  ;•.  Clary,  44 
Ga.  513;  Wallace  7/.  Douglas,  116  N.  Car. 
°59- 

6.  Cook  v.  Wolfendale,  105  Mass.  401.  And 
see  Swan  v.  Cox,  1  Marsh.  176,  4  K.  C.  L, 
333- 

7.  Browne  v.  Coit,  1  McCord  L.  (S.  Car.) 
408,  per  Hager,  J. 

8.  Lamon  v.  French,  25  Wis.  37. 

9.  Smith  v.  Vertue,  30  L.  J.  C.  P.  56. 

10.  An  agreement  t<>  accept  a  bill  for  the 
cost  of  goods  consigned  if  accompanied  by  a 
bill  of  lading  is  a  conditional  acceptance. 
Harrison  r\  Smith,  2  Sweeney  (N.  Y.)  069. 

So  where  the  defendant  find  promised  to 
pay  a  draft  if  drawn  upon  him  by  n  certain 
date,  lie  was  held  not  hound  to  pay  n  draft 
drawn  on  a  subsequent  date.  Wylie  v.  Brice, 
70  N.  Car.  422. 
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named  event,  when  it  becomes  absolute  and  binding.1 

Condition  of  Acceptance  to  Pay  "When  in  Funds." — By  an  acceptance  to  pay  "when 
in  funds,"  the  acceptor  has  been  construed  to  undertake  to  pay  the  bill  when 
he  comes  into  the  possession  of  cash  which  the  drawer  has  a  personal  right  to 
demand  and  receive,  or  to  appropriate  by  his  bill.2    Such  a  condition  is  not 


1.  Conditional  Acceptance  Absolute  When  Con- 
dition Performed  —  England.  —  Sparrow  v. 
Chisman,  9  B.  &  C.  241,  17  E.  C.  L.  366; 
Mitc  hell  v.  Baring,  10  B.  &  C.  4,  21  E.  C.  L. 
12;  Anderson  Hick,  3  Campb.  179;  Lang- 
ston  v.  Corney,  4  Campb.  176;  Miln  v.  Prest, 
4  Campb.  393;  Clarke  v.  Cock,  4  East  57; 
Wynne  v.  Raikes,  5  East  514;  Lumley  v.  Pal- 
mer, Hardw.  74;  Smith  v.  Abbot,  2  Stra.  1152; 
Robertson  v.  Kensington,  4  Taunt.  30;  Julian 
v.  Shobrooke,  2  Wils.  9. 

Nova  Scotia. — Potters  v.  Taylor,  20  Nova 
Scotia  362. 

United  States. — U.  S.  v.  Bank  of  Metropo- 
lis, 15  Pet.  (U.  S.)  395  ;  Lacon  First  Nat.  Bank 
v.  Benslcy,  2  Fed.  Rep.  609;  French  Spiral 
Spring  Co.  v.  New  England  Car  Trust  Co.,  32 
Fed.  Rep.  44. 

Alabama. — Swansey  r.  Breck,  10  Ala.  533. 

California. — Nagle  v.  Homer,  8  Cal.  353. 

Colorado. — Hughes  v.  Fisher,  10  Colo.  383. 

Connecticut. — Brabazon  v.  Seymour,  42 
Conn.  551. 

Georgia. — Vaughan  v.  Dean,  32  Ga.  502 ; 
Marshall  v.  Clary,  44Ga.  513;  Savannah,  etc., 
R.  Co.  v.  Schieffelin,  80  Ga.  576. 

Illinois. — Carroll-Porter  Boiler,  etc.,  Co.  v. 
Wheeling  Corrugating  Co.,  51  111.  App.  163; 
Phelps  r.  Northup,  56 111.  156,  8  Am.  Rep.  681. 

Kansas. — Liggett  v.  Weed,  7  Kan.  273  ;  Car- 
son v .  Kerr,  7  Kan.  268. 

Maine. — Campbell  v.  Pettengill,  7  Me.  126, 
20  Am.  Dec.  349;  Stevens  v.  Androscoggin 
Water  Power  Co.,  62  Me.  498. 

Maryland. — Lewis  v.  Kramer,  3  Md.  265; 
Brown  v.  Ambler,  66  Md.  391. 

Massachusetts. — Newhall  v.  Clark,  3  Cush. 
(Mass.)  376,  50  Am.  Dec.  741 ;  Grant  ->.  Shaw, 
16  Mass.  343,  8  Am.  Dec.  142;  Parkhurstf. 
Dickerson,  21  Pick.  (Mass.)  307  ;  Cook  v.  Wolf- 
endale,  105  Mass.  401. 

Minnesota. — Everard  v.  Warner,  36  Minn. 
38.3- 

Mississippi . — Shackelford  v.  Hooker,  54 
Miss.  716;  McCutchen  v.  Rice,  56  Miss.  455. 

Missouri. — Ford  v.  Angelrodt,  37  Mo.  50, 
88  Am.  Dec.  174;  Crowell  v.  Plant,  53  Mo.  145  ; 
Taylor  v.  Newman,  77  Mo.  265. 

Nebraska. — Green  v.  Raymond,  9 Neb.  295  ; 
Palmer  v.  Rice,  36  Neb.  844;  Hoagland  v. 
E.ck,  11  Neb.  580. 

A'ew  Jersey. — Wintermute  v.  Post,  24 N.  J. 
L.  420. 

New  Tori-. — Harrison  v.  Smith,  2  Sweeney 
(N.  Y.)  669. 

Rhode  Island. — Rawson  v.  Beach,  13  R.  I. 
151 ;  Hunt  v.  Williams,  15  R.  I.  595. 

South  Carolina. — Browne  v.  Coit,  1  McCord 
L.  (S.  Car.)  408. 

Tennessee. —  Owen  v.  Iglanor,  4  Coldw. 
(Tenn.)  15. 

Texas.  —  Carlisle  v.  Hooks,  58  Tex.  421; 
Lockwood  v.  Brownson,  53  Tex.  523;  Lindsay 
v.  Price,  33  Tex.  280. 


Vermont. — McEowen  v.  Scott,  49  Vt.  376. 

See  also  Gallery  v.  Prindle,  14  Barb.  (N.  Y.) 
186;  Andrews  v.  Baggs,  Minor  (Ala.)  173, 
12  Am.  Dec.  47;  Knox  v.  Reeside,  1  Miles 
(Pa.)  294;  Mitchell  v.  Clay,  8  Tex.  443. 

Fulfilment  Is  a  Question  of  Fact  for  the  Jury. — 
Where  a  draft  is  accepted  conditionally,  to  be 
paid  upon  the  happening  of  a  contingency, 
whether  the  contingency  has  happened  is  a 
question  of  fact  for  the  jury.  Nagle  v.  Ho- 
mer, 8  Cal.  353. 

Waiver  of  Condition  by  Acceptor. — The  condi- 
tion of  a  conditional  acceptance  may  be  waived 
by  the  acceptor,  who  may  thereby  become 
bound  absolutely.  Hough  v.  Loring,  24  Pick. 
(Mass.)  254.' 

Acceptance  Payable  When  Money  Collected — 
Reasonable  Time  for  Collection. — In  the  case  of 
Vaughan  v.  Dean,  32  Ga.  502,  where  there  had 
been  an  acceptance  of  an  order  drawn  by  a  dis- 
tributee upon  an  administrator,  payable  when 
money  was  collected,  it  was  held  that  the  con- 
dition of  acceptance  became  prima  facie  abso- 
lute after  the  lapse  of  a  reasonable  time  for  the 
collection  of  the  money. 

Acceptance  to  Pay  at  Future  Time  with  Further 
Consent  of  Drawer. — Where,  previously  to  the 
sailing  of  a  whaling  ship,  a  seaman  drew  an 
order  in  favor  of  the  plaintiff  on  the  owners  for 
his  share  of  the  proceeds  of  the  voyage,  and 
the  agent  of  the  owners  declined  to  accept  it, 
but  told  the  plaintiff  that  he  would  take  the 
order  if  the  plaintiff  wished,  subject  to  his  con- 
trol, and  on  the  return  of  the  vessel  would, 
with  the  consent  of  the  seaman,  save,  or  try  to 
save,  the  amount  of  the  order  for  the  plaintiff, 
to  which  the  plaintiff  assented,  it  was  held  that 
this  did  not  constitute  an  acceptance  of  the 
order  on  the  part  of  the  owners,  as,  on  the  re- 
turn of  the  ship,  the  drawer  refused  to  give  his 
consent  to  the  payment,  thus  defeating  the  un- 
dertaking,which  was  conditioned,  according  to 
the  agreement  of  the  parties,  upon  the  drawer's 
subsequent  consent.  Parkhurst  v.  Dickerson, 
21  Pick.  (Mass.)  307. 

Condition  Performed  by  Another  than  Drawer 
— Where  a  person,  emploving  another  to  erect 
a  certain  building,  accepted  the  latter's  draft 
drawn  payable  "  when  house  is  ready  for  occu- 
pancy," the  condition  was  held  to  have  been 
performed,  although  the  drawer  and  contract- 
or abandoned  the  job  before  the  structure  was 
complete.  "  When  the  house  became  readv 
for  occupancy,"  the  court  said,"  by  any  agency 
whatever,  the  order  became  payable."  Cook 
v.  Wolfendale,  105  Mass.  401. 

2.  "  The  Term  'When  in  Funds,'  "  said  Haines, 
J.,  delivering  the  opinion  of  the  court  in  Win- 
termute Post,  24  N.  J.  L.  420,  "literally 
means  when  the  acceptor  is  in  the  possession 
of  cash  which  the  drawer  has  a  present  right 
to  demand  and  receive,  or  to  appropriate  by 
his  bill,  whether  such  funds  be  the  product  of 
labor  or  of  commodities  furnished,  of  goods 
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fulfilled  by  the  receipt  of  available  demands  merely,1  nor  by  the  coming  into 
possession  of  property  of  the  drawer  other  than  money,  although  of  a  value 
more  than  sufficient  to  pay  the  bill.2 

(2)  Fulfilment  Rendered  Impossible — By  Act  of  God  or  of  the  Law.— Where  the 
fulfilment  of  the  condition,  or  the  happening  of  the  event  upon  which  a  condi- 
tional acceptance  is  to  become  absolute,  is  rendered  impossible  by  an  act  of 
God3  or  of  the  law,4  the  liability  of  the  acceptor  is  discharged. 


sold  or  money  deposited  or  collected,  or  any 
other  source.  And  such,  in  my  judgment,  is 
its  fair  commercial  and  judicial  construction." 
In  this  case  it  was  held  that  where  the  employ- 
ers of  a  laborer  accepted  an  order  from  him 
payable  as  stated,  the  acceptance  did  not  bind 
them  to  retain  his  wages  to  apply  to  the  draft. 
See  also  Marshall  v.  Clary,  44  Ga.  513 ;  Swan- 
sey  v.  Breck,  10  Ala.  533. 

Factor's  Acceptance  When  In  Funds — Whether 
Lien  may  be  First  Satisfied.  —  Where  a  factor 
accepts,  payable  when  in  funds,  a  draft  drawn 
against  prospective  consignments,  he  may, 
under  the  condition  of  the  acceptance,  retain 
out  of  the  proceeds  of  the  consignment  for 
advances  made  thereon ;  but  he  cannot,  in 
such  a  case,  apply  the  fund  to  a  debt  due  him 
which  has  not  been  made  by  specific  advance- 
ment and  for  which  he  had  no  lien.  Owen  v. 
Iglanor,  4  Coldw.  (Tenn.)  15.  See  also  Maber 
t .  Massias,  2  W.  Bl.  1072. 

In  Hunton  v.  Ingraham,  1  Strobh.  L.  (S. 
Car.)  271,  it  was  held  that  in  such  a  case  the 
factor  could  not  defend  against  an  action  on 
the  acceptance,  on  the  ground  that  he  had 
never  been  in  funds  over  and  above  the 
amount  of  a  debt  due  him  by  the  drawer  at 
the  time  of  the  acceptance  ;  but  he  had  a  right 
to  retain  for  advances  made  "  for  plantation 
expenses."  By  the  latter  term  the  court  ap- 
pears to  have  understood  only  the  expenses  of 
raising  the  crop  which  constituted  the  con- 
signment, and  not  advances  for  family  supplies 
and  the  like. 

As  to  Liability  of  Executor  upon  such  an  ac- 
ceptance of  his  testator,  where  funds  are  re- 
ceived after  death  of  the  acceptor,  see  Swanscy 
v.  Breck,  10  Ala.  533;  Gallery  v.  Prindle,  14 
Barb.  (N.  Y.)  186;  Owen  v.  Inglanor,  4  Coldw. 
(Tenn.)  15. 

Acceptance  to  Pay  Out  of  First  Money  Re- 
ceived.— In  the  case  of  Perry  v.  Harrington,  2 
Met.  (Mass.)  368,  37  Am.  Dec.  98,  it  was  held 
that  the  acceptance  of  an  order  to  pay  two 
hundred  dollars  out  of  the  first  money  of  the 
drawer  received  by  the  drawee  on  account  of 
■newspaper  establishment  bound  the  acceptor 
to  pay  from  time  to  time,  on  reasonable  re- 
quest, as  money  was  received,  and  that  a  judg- 
ment against  the  acceptor  for  a  part  of  the 
sum,  on  his  refusal  to  pay  on  request,  was  no 
bar  to  a  subsequent  act  ion  for  a  further  sum 
received  by  him  subsequent  to  th<- commence- 
ment of  the  first  action. 

Actual  Manual  Possession  of  Funds  Unneces- 
sary.— It  is  nut  neci  ssary,  however,  that  the 
acceptor  should  come  into  actual  manual 
possession  of  fundi  before  an  acceptance  pay 
able  "  when  I  receive  funds  "  will  become 
absolute.  It  is  sufficient  if  the  funds  be  placed 
to  his  credit  or  under  his  control.  Wallace  :\ 
Douglas,  116  N.  Car.  659, 


1.  Campbell  v.  Pettengill,  7  Me.  126,  20  Am. 
Dec.  349. 

2.  Carlisle  v.  Hooks,  58  Tex.  420. 

3.  Huger,  J.,  in  Browne  v.  Coit,  1  McCord 
L.  (S.  Car.)  408. 

4.  Performance  of  Condition  Rendered  Impos- 
sible by  Act  of  Law. — Where  the  drawee  of  a 
bill  of  exchange  accepted  it  upon  condition 
that  he  sold  certain  goods  of  the  drawer  be- 
fore the  maturity  of  the  bill,  and  meanwhile, 
and  before  the  sale  contemplated,  the  goods 
were  attached  in  his  hands  at  the  instance  of 
another  creditor  of  the  drawer,  the  liability  of 
the  acceptor  upon  his  conditional  undertaking 
was  held  to  be  discharged.  Browne  v.  Coit, 
1  McCord  L.  (S.  Car.)  408.  See  also  Rawson 
v.  Beach,  13  R.  I.  151. 

Conditional  Draft  —  Performance  Rendered  Im- 
possible by  Act  of  Acceptor. — Where  a  condi- 
tional acceptance  of  a  draft  drawn  upon  a 
particular  fund  is  rendered  impossible  of  ful- 
filment, by  the  act  of  the  acceptor,  it  has  been 
held  that  the  acceptor  cannot  be  held  liable 
upon  the  acceptance,  and  that  the  holder's 
remedy,  if  any,  is  by  a  special  action  for  dam- 
ages against  the  acceptor.  Newhall  v.  Clark, 
3  Cush.  (Mass.)  376,  50  Am.  Dec.  741.  In  this 
case  the  payment  of  the  order  was  continued 
upon  the  completion  of  a  certain  work  for  the 
acceptor  by  the  drawer  in  accordance  with 
the  contract  between  them,  and  the  contract 
was  canceled  by  the  parties  before  the  work 
was  completed.  In  delivering  the  opinion  of 
the  court,  Shaw,  C.  J.,  in  discussing  the  hold- 
er's possible  right  of  action  for  damages 
against  the  acceptor,  said:  "If,  *  *  *  after 
the  acceptance  of  such  an  order,  the  acceptor, 
without  justifiable  cause,  should  prohibit  the 
drawer  and  contractor  from  proceeding  to 
such  a  completion  of  the  contract  as  will  make 
the  acceptance  payable,  or  if  he  should  col- 
lude with  the  drawer  of  the  order  to  put  an 
end  to  the  contract,  when,  but  for  such  fraud- 
ulent interference,  the  drawer  would  be  able 
and  ready  to  go  on  and  complete  il ,  we  are  not 
prepared  to  say  that  the  holder  of  the  order 
would  not  have  a  remedy  by  a  special  action 
setting  out  such  wrongful  act  of  the  acceptor, 
and  the  loss  sustained  by  the  holder  by  means 
thereof.  The  sum  thus  to  be  recovered  would 
not  be  the  debt  due  by  force  of  the  contract, 
that  is,  the  acceptance,  but  damages  for  the 
wrongful  act  of  the  acceptor." 

In  Illinois  a  draft  drawn  ami  accepted  to  be 
paid  out  of  the  proceeds  of  a  note  to  be  col- 
lected by  the  drawee  for  the  drawer  was  held 
to  be  an  assignment  of  the  proceeds  of  the 
note,  and  a  Subsequent  transfer  of  the  not.-  to 
a  third  party  by  the  drawee  at  the  direction 
of  the  drawer  was  declared  to  be  a  fraud  Upon 
the  payee  of  the  draft,  and  the  drawee  was  held 
liable  to  the  payee  in  an  action  of  assumpsit. 
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(3)  Burden  of  Proof  to  Show  Performance. — The  burden  of  proof  is  upon  the 
plaintiff  to  establish  the  performance  of  the  condition  relied  upon  to  render 
the  acceptance  absolute.1 

6.  Acceptances  Supra  Protest  or  for  Honor. — Where  the  drawee  of  a  bill  has 
refused  to  accept  it,  and  the  bill  has  been  protested  for  nonacceptance,  or 
where  the  bill  has  been  protested  for  better  security,2  a  stranger  to  the  bill 
may,  by  the  custom  of  merchants,  intervene  and  accept  the  instrument  for  the 
honor  of  the  drawer  or  of  any  one  of  the  indorsers.  Such  an  acceptance  is 
called  an  acceptance  for  honor  or  supra  protest?  There  may  thus  be,  con- 
trary to  the  general  rule,  an  acceptance  by  a  party  other  than  the  drawee.4 
And  likewise  it  is  said  there  may  be  a  series  of  acceptors  for  honor  where  one 
person  has  accepted  for  the  honor  of  an  indorser  and  another  for  the  honor  of 
a  party  prior  to  him.5 

Conditional  Acceptance. — An  acceptance  for  honor  supra  protest  is  a  conditional 
acceptance,  the  engagement  being  contingent  upon  the  drawee  not  paying  at 
maturity.6    It  is  not,  however,  a  conditional  acceptance  so  as  to  require  the 


Phelps  v.  Northup,  56  111.  156,  8  Am.  Rep. 
681. 

In  connection  with  the  principle  upon  which 
this  case  was  decided,  see  the  title  Assign- 
ments, vol.  2,  pp.  1062,  1099. 

In  a  similar  case  in  Texas,  however,  the 
court  held  that  the  payee  of  the  draft  had  no 
right  of  action  against  the  acceptor,  regard- 
ing the  draft,  not  as  an  assignment,  but  as  an 
order  or  mandate  revocable  by  the  drawer. 
Lindsay  v.  Price,  33  Tex.  280. 

1.  Burden  of  Proof.  —  Gammon  v.  Schmoll,  5 
Taunt.  344;  Read  v.  Wilkinson,  2  Wash.  (U. 
S.)  514;  Lacon  First  Nat.  Bank  v.  Bensley,  2 
Fed.  Rep.  609;  Andrews  v.  Baggs,  Minor 
(Ala.)  173,  12  Am.  Dec.  47;  Owen  v.  Lavine, 
14  Ark.  389;  Nagle  v.  Homer,  8  Cal.  353; 
Marshall  v.  Clary,  44  Ga.  511 ;  Ford  v.  Angel- 
rodt,  37  Mo.  50,  88  Am.  Dec.  174;  Atkinson 
v.  Manks,  1  Cow.  (N.  Y.)  691;  Commercial 
Bank  v.  Pfeiffer,  22  Hun  (N.  Y.)  327  ;  Knox  v. 
Reeside,  1  Miles  (Pa.)  294;  Rawson  v.  Beach, 
13  R.  I.  151;  Carlisle  v.  Hooks,  58  Tex.  421; 
Potters  **.  Taylor,  20  Nova  Scotia  362. 

2.  Acceptance  for  honor  after  protest  for  bet- 
tersecurity.  Ex  p.  Wackerbarth,  5  Ves.  Jr.  574. 

3.  Acceptance  by  Stranger  for  Honor. — Byles 
on  Bills  (Wood's  ed.)  *267  ;  Jackson  v.  Hudson, 
2  Campb.  447;  Polhill  v.  Walter,  3  B.  &  Ad. 
114,  23  E.  C.  L.  38;  Davis  v.  Clarke,  13  L.  J. 

B.  305;  Eastwood  v.  Bain,  28  L.  J.  Exch. 
74;  Konig  v.  Bayard,  1  Pet.  (U.  S.)  250; 
Schimmelpennich  v.  Bayard,  1  Pet.  (U.  S.) 
264  ;  May  v.  Kelly,  27  Ala.  497  ;  Barig  v.  Clark, 
19  Pick.  (Mass.)  220;  Heenan  v.  Nash,  8Minn. 
407,  83  Am.  Dec.  790. 

Bill  must  Not  Be  Overdue.— The  English  Bills 
of  Exchange  Act,  §  65,  states  that  a  bill  may 
be  accepted  for  honor  when  not  overdue.  This 
is  the  general  rule  and  results  from  the  fact 
that  the  engagement  of  the  acceptor  for  honor 
is  to  pay  if  the  bill  is  not  paid  at  maturity  by 
the  drawee.    See  infra,  this  section. 

Previous  Protest  Necessary.  —  Before  an  ac- 
ceptance for  honor  the  bill  must  be  protested 
for  nonacceptance,  as  otherwise  the  drawer 
might  allege  that  he  did  not  draw  upon  the  per- 
son making  the  acceptance,  and  the  acceptor 
supra  protest  might  not  be  able  to  recover 
from  the  drawer  the  money  he  might  pay. 


Chitty  on  Bills  (13th  Am.  ed.)  346.  Byles  on 
Bills  *267.  See  Geralopulo  v.  Wieler,  10  C. 
B.  690,  70  E.  C.  L.  690  ;  Vandewall  v.  Tyrrell, 
M.  Si  M.  87,  22  E.  C.  L.  258;  Gazzam  v. 
Armstrong,  3  Dana  (Ky.)  554. 

In  California,  and  in  other  states  which  have 
adopted  the  civil  code  of  that  state,  it  seems 
that  a  previous  protest  is  necessary  to  give 
validity  to  an  acceptance  for  honor  only  in  the 
case  of  foreign  bills.  Cal.  Civil  Code,  §  3203  ; 
Mont.  Civ.  Code,  §4150.  In  Kelly  v.  Lynch, 
22  Cal.  661,  an  acceptance  for  honor  without 
previous  protest  seems  to  have  been  admitted 
in  the  case  of  a  foreign  bill. 

Drawee  as  Acceptor  Supra  Protest.  —  The 
drawee  may  refuse  to  accept  the  bill  generally, 
but  may  nevertheless  accept  it  for  the  honor 
of  the  drawer  or  of  one  of  the  indorsers.  Beawes, 
pi.  33  &  34 ;  Chitty  on  Bills  ( 13th  Am.  ed.)  345. 

But  the  drawee  cannot  so  accept  where,  by 
a  previous  promise,  he  has  bound  himself  to- 
accept  generally.  Schimmelpennich  v.  Bay- 
ard, 1  Pet.  (U.  S.)  264.  See  Konig  v.  Bayard,. 
1  Pet.  (U.  S.)  250. 

4.  See  supra,  this  section,  General  Princi- 
ples—  Who  may  Accept. 

6.  Series  of  Acceptors  for  Honor. — This  rule 
is  laid  down  in  the  text-books  on  the  authority 
of  Beawes,  pi.  42,  but  Judge  Chalmers  says 
(Bills  of  Exchange  (5th  Eng.  ed.)  226)  that 
"  this  rule  is  clearly  obsolete.  If,  however,  the 
acceptor  for  honor  fails  before  the  maturity 
of  the  bill,  a  second  acceptance  for  honor 
is  sometimes  obtained."  An  acceptance  for 
honor  may  be  made  where,  after  acceptance 
and  before  the  maturity  of  the  bill,  the  ac- 
ceptor absconds  and  becomes  a  bankrupt  or 
insolvent.    Story  on  Bills,  §  255. 

6.  Hoare  v.  Cazenove,  16  East  391. 

In  Williams  v.  Germaine,  7  B.  &  C.  468,  14 
E.  C.  L.  84,  Lord  Tenterden  said  that  an  ac- 
ceptance supra  protest  was  "equivalent  to 
saying  to  the  holder  of  the  bill,  '  Keep  this  bill, 
don't  return  it,  and  when  the  time  arrives  at 
which  it  ought  to  be  paid,  if  it  be  not  paid  by 
the  party  on  whom  it  was  originally  drawn, 
come  to  me  and  you  shall  have  the  money.'  " 

See,  as  to  the  general  obligation  of  an  ac- 
ceptor supra  protest,  infra,  this  title,  Liabili- 
ties of  Parties. 
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assent  of  the  drawer  and  indorsers,1  but  the  assent  of  the  holder  is  necessary, 
and  he  may  refuse  an  acceptance  for  honor.2 

For  Whose  Honor  the  Acceptance  is  Made. — The  acceptor  for  honor  should  state  for 
whose  honor  he  accepts  the  bill,3  and  by  statute  in  some  of  the  states  this  is 
required.4  If  an  acceptance  for  honor  does  not  stipulate  for  whose  honor  it  was 
made,  it  will  be  construed  to  be  for  the  honor  of  the  drawer.5 

Form  of  Acceptance  for  Honor. — The  usual  form  of  an  acceptance  for  honor  has 
been  stated  to  be  the  subscription  of  the  acceptor's  signature  to  the  words, 

"Accepted,  supra  protest,  for  the  honor  of  ,"  or  simply,  "Accepts  s.  p.," 

and  the  practice  is  to  have  the  acceptance  attested  by  a  notarial  act.6 

7,  Promises  to  Accept  —  a.  INTRODUCTORY. — The  doctrine  of  the  virtual 
acceptance  of  bills  of  exchange,  by  means  of  verbal  or  written  promises  to  accept 
or  pay,7  is  an  extension  of  the  doctrine  early  introduced  into  English  commer- 
cial law  that  a  valid  acceptance  might  be  made  verbally  or  in  a  separate  writing.8 
Just  before  the  time  when  the  law  of  the  United  States  began  to  be  developed 
into  a  separate  system,  the  English  courts  held  that  a  promise  to  accept  a  non- 
existing  bill  was  equivalent  to  an  acceptance  where  the  bill  was  taken  on  the 
credit  of  this  promise.9  The  subsequent  English  decisions  exhibited  a  steady 
tendency  to  restrict  the  application  of  the  rules  as  to  virtual  acceptances,  until 
the  whole  doctrine  was  swept  away  by  statute.10  But  the  American  courts 
took  up  the  English  precedents  at  this  point,  and  have  developed  them  into  a 
system  widely  variant  from  the  English  original,  and  the  main  features  of  this 
system  are  now  embodied  in  statutes  in  many  of  our  states.11 


1.  Chitty  on  Bills  (13th  Am.  ed.)  344. 

2.  Story  on  Bills,  $  122;  3  Kent's  Com. 
•87. 

In  Mitford  v.  Walcot,  12  Mod.  410,  it  was 
determined  that  "  if  A  draw  a  bill  on  B,  who 
will  not  accept  it,  and  C  offers  to  accept  it  for 
the  honor  of  the  drawer,  the  drawee  [error  for 
"  holder  "  ?]  need  not  acquiesce,  but  may  pro- 
test; but  if  he  do  acquiesce,  C  is  bound." 
The  consent  of  the  holder  is  made  necessary 
by  statute  in  England.  Bills  of  Exchange  Act 
1882,  $  65. 

3.  Hussey  v.  Jacob,  1  Ld.  Raym.  88;  Lewin 
v.  Brunetti,  1  Lutw.  889. 

4  Must  Be  In  Writing  on  the  Bill. — An  acceptor 
for  honor  must  write  a  memorandum  on  the 
bill,  stating  therein  for  whose  honor  he  ac- 
cepts. California  Civil  Code,  §  3205;  Dakota 
Civil  Code,  I)  1904. 

By  statute  in  England  it  is  provided  that  an 
acceptance  for  honor  supra  protest,  in  order 
to  be  valid,  must  be  written  on  the  bill  and  in- 
dicate that  it  is  an  acceptance  for  honor,  and  be 
signed  by  the  acceptor  for  honor.  Bills  of 
Exchange  Act  1882,  $  65. 

0.  Chitty  on  Bills  (13th  Am.  ed.)  *346;  1 
Daniel  on  Negotiable  Instruments,  $525.  So 
in  England  by  statute.  Bills  of  Exchange 
Act,  (65. 

6.  The  Method  of  Accepting  Supra  Proteit  i-. 
said  to  be  as  follows:  The  acceptor  must  per- 
sonally appear  before  a  notary  public  with 
witnesses  and  declare  that  he  accepts  such 
protested  bill  in  honor  of  the  drawer  or  a 
nrtictilar  named  indorser,  or  generally  for 
onor,  and  that  he  will  satisfy  the  same  at  the 
appointed  t ime,  and  then  he  must  Subscribe 
the  hill  with  his  own  hand,  thus :  "Accepted, 

supra  protest,  in  honor  of  ,"  or,  as  is 

more    usual,   "Accepts   s.  /."     Chitty  on 


Bills  (13th  Am.  ed.)*346;  Byles  on  Bills  *267; 
Daniel  on  Negotiable  Instruments,  §  523. 

A  notarial  "act  of  honor"  to  record  and 
attest  the  transaction  is  perhaps  not  necessary 
under  the  present  English  law,  although  it  is 
stated  to  be  customary.  See  Chalmers  on 
Bills  (5th  Eng.  ed.)  227.' 

In  the  case  of  Mitchell  v.  Baring,  10  B.  & 
C.  4,  21  E.  C.  L.  12,  the  form  of  acceptance 
used  was,  "  Accepted  under  protest  for  honor 

of  Messrs.  ,  and  will  be  paid  for  their 

account  if  regularly  protested  and  refused 
when  due."  In  I  lowland  v.  Carson,  15  Pa. 
St.  453,  the  form  was  :  "  For  the  honor  of  the 
drawer,  accepted  April  1,  1844,  payable  at 
Bank  of  New  York." 

7.  Promise  to  Pay  and  to  Accept  Equivalent. — 
In  Wynne  v.  Raikes,  5  East  514,  Lord  Ellen- 
borough  said  :  "  A  promise  to  accept  an  ex- 
isting bill  is  an  acceptance.  A  promise  to  pay 
it  is  also  an  acceptance.  A  promise,  there- 
fore, to  do  the  one  or  the  other — ;'.  e.,  to  ac- 
cept or  certainly  pay — cannot  be  less  than  an 
acceptance.  It  amounts,  I  think,  in  cfTect,  to 
this:  'Whether  we  shall  send  for  the  bill 
again,  and  accept  it  in  form  or  not,  is  uncer- 
tain; but,  at  any  rate,  you  may  depend  upon 
its  being  paid.'  " 

8.  See  supra,  this  section,  Written  Accept- 
ances—  On  a  Paper  Other  than  Hill  Itself; 
Verbal  Acceptances  at  Common  Law. 

9.  Pi  Hans  7*.  Van  Mierop,  3  Burr.  1663; 
Pierson  v.  Dunlop,  Cowp.  573;  Mason  v. 
Hunt,  I )oug.  297. 

10.  See  infra,  this  section,  English  Doctrine. 
The  doctrine  of  virtual  acceptance  was  abol- 
ished as  to  inland  bills  by  Stat.  1  and  2  Geo. 
IV.,  c.  7N,  and  as  to  foreign  bills  by  Stat.  19 
and  20  Vict.,  c.  57. 

11.  See  infra,  this  section. 
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The  Doctrine  Disapproved. — The  courts,  both  of  England  and  of  the  United  States, 
have  frequently  disapproved  the  whole  doctrine  as  a  pernicious  anomaly  in 
mercantile  law,  and  have  regretted  the  fact  that  it  was  ever  established.1 

b.  ENGLISH  DOCTRINE — History  of  the  Authorities. — In  the  earliest  case  upon 
this  subject,  it  was  held  that  a  written  promise  to  accept  a  nonexisting  bill 
was  available  as  a  virtual  acceptance  of  the  instrument;2  but  this  doctrine 
was  almost  immediately  limited  by  the  rule  that  the  promise,  in  order  to 
have  that  effect,  must  be  the  cause  of  giving  credit  to  the  bill.3  This  limita- 
tion was  next  ignored  as  to  a  promise  to  pay  an  existing  bill,  which  was  held 
to  be  an  acceptance,  although  made  to  the  drawer  after  the  bill  had  been 
negotiated  to  the  holder,4  and  finally  it  was  determined  that  a  verbal  promise 
to  pay  a  nonexisting  bill,  even  where  the  instrument  was  negotiated  upon  the 
credit  of  the  promise,  did  not  amount  to  an  acceptance.5 


1.  In  Johnson  v.  Collings,  I  East  98,  Lord 
Kenyon  said  :  "  It  is  much  to  be  lamented  that 
anything  has  been  deemed  to  be  an  acceptance 
of  a  bill  of  exchange  besides  an  express  accept- 
ance in  writing."  See  also  the  remarks  of 
Lawrence,  J.,  in  Clarke  v.  Cock,  4  East  72, 
and  Story,  J.,  in  Wildes  v.  Savage,  1  Story 
(U.  S.)  27. 

2.  The  Case  of  Pillans  v.  VanMierop. — Pillans 
v.  Van  Mierop,  3  Burr.  1663.  This  case 
was  decided  in  1765,  and  the  facts  were  as 
follows  :  White  drew  on  the  plaintiffs  at  Rot- 
terdam for  £800,  and  proposed  to  give  them 
credit  upon  the  defendants'  house  in  Lon- 
don. The  plaintiffs  paid  White's  bill,  and 
wrote  to  the  defendants  to  know  whether  they 
would  accept  such  bills  as  they  (the  plain- 
tiffs) should  draw  in  about  a  month  upon  them 
for  £800  on  White's  credit.  The  defendants 
answered  that  they  would,  but  White  having 
failed  before  the  month  elapsed,  the  defend- 
ants wrote  to  the  plaintiffs  not  to  draw.  The 
plaintiffs  did,  however,  draw,  and  on  the  de- 
fendants' refusal  to  pay  the  bills,  brought  this 
action.  It  was  unanimously  held  that  the  de- 
fendants' letter  was  a  virtual  acceptance  of 
such  bills  as  the  plaintiffs  should  draw,  to  the 
amount  of  £800.  In  delivering  judgment  in 
this  case  Lord  Mansfield  said  :  "  This  amounts 
to  the  same  thing  [as  an  acceptance].  *  *  *  'I 
will  give  the  bill  due  honor,'  is  in  effect  ac- 
cepting it.  If  a  man  agrees  that  he  will  do  the 
formal  part,  the  law  looks  upon  it,  in  the  case 
of  an  acceptance  of  a  bill,  as  if  actually  done." 
In  the  same  case  Wilmot,  J.,  said  :  "An  agree- 
ment '  to  accept  a  bill  to  be  drawn  in  future' 
would,  as  it  seems  to  me,  by  connection  and 
relation,  bind,  on  account  of  the  antecedent 
relation,  and  I  see  no  difference  between  its  be- 
ing before  or  after  the  bill  was  drawn."  Yates, 
J., said:  "  This  agreement  '  tohonor  their  bill ' 
was  a  virtual  acceptance  of  the  bill,"  and  "  a 
promise  '  to  accept '  is  the  same  as  an  actual 
acceptance." 

This  case  forms  the  basis  of  the  law  of  the 
United  States  as  to  virtual  acceptances.  See 
Coolidge  v.  Payson,  2  Wheat.  (U.  S.)  66.  In 
England,  however,  it  has  not  been  considered 
as  establishing  the  doctrine  contended  for.  In 
Bank  of  Ireland  v.  Archer,  11  M.  &  W.  383, 
Parke,  B.,  said  :  "It  is  not  quite  clear,  from 
the  report  of  that  case  [Pillans  v.  Van  Mierop,  3 
Burr.  1663],  on  what  ground  the  defendant  was 


held  liable  to  the  plaintiffs,  the  drawers, 
whether  on  his  special  contract  with  them  to 
accept,  or  as  actual  acceptor.  Some  of  the 
judges  rest  his  liability  on  the  ground  of  spe- 
cial contract,  considering  that  the  doctrine  of 
nudum  pactum  does  not  apply  to  written  or 
to  mercantile  contracts,  a  doctrine  which  is 
now  entirely  exploded.  Mr.  Justice  Yates,  as 
well  as  Lord  Mansfield,  expresses  an  opinion 
that  he  was  liable,  on  the  authority  of  the 
cases  which  laid  it  down  that  an  acceptance 
need  not  be  on  the  bill  itself,  not  adverting 
to  the  distinction  between  existing  and  non- 
existing  bills." 

3.  Acceptance  Only  in  Favor  of  Party  Giving 
Credit  on  Faith  of  Promise. — Pierson  v.  Dun- 
lop,  Cowp.  573;  Mason  v.  Hunt,  Doug.  297; 
Miln  v.  Prest,  4Campb.  393,  Holt  181,  3  E.  C. 
L.  78.  [The  report  in  Holt  was  said,  by  Parke, 
B.,  in  Bank  of  Ireland  v.  Archer,  11  M.  &  W. 
383,  to  be  inaccurate.]  Johnson  v.  Collings, 
1  East  98,  per  Le  Blanc,  J. 

In  Bank  of  Ireland  v.  Archer,  11  M.  &  W. 
383,  it  was  said  that  this  limitation  of  the  pre- 
ceding rule  was  meant  and  could  only  be  ap- 
plied to  existing  bills.  In  the  United  States, 
however,  it  has  constantly  received  a  different 
interpretation,  and  some  doubt  exists  whether 
it  is  applicable  in  the  case  of  existing  bills. 
See  infra,  this  section. 

4.  Existing  Bills — Fact  of  Credit  Given  by  Prom- 
ise Unimportant. — Wynne  v.  Raikes,  5  East 
514,  a  case  of  a  written  promise  to  pay  an  ex- 
isting bill.  Fairlee  v.  Herring,  3  Bing.  625,  13 
E.  C.  L.  78,  a  case  of  verbal  promise  to  accept 
an  existing  bill. 

In  Clarke  v.  Cock,  4  East  57,  the  promise 
was  in  writing  to  accept  an  existing  bill,  but 
the  element  of  credit  imparted  to  the  bill  was 
present. 

To  the  same  effect  as  Wynne  v.  Raikes,  5 
East  514,  is  the  early  case  of  Powell  v.  Mou- 
rner, 1  Atk.  611,  decided  by  Lord  Hardwicke 
in  1737.  See  also  Billing  v.  Devaux,  3  M.  & 
G.  565,  42  E.  C.  L.  297. 

5.  Promise  to  Pay  Nonexisting  Bills  Not  an  Ac- 
ceptance.— Bank  of  Ireland  v.  Archer,  II  M.  & 
W.  383. 

In  Johnson  v.  Collings,  1  East  98,  it  had 
previously  been  held  that  a  verbal  promise  to 
pay  a  nonexisting  bill,  where  the  bill  was  not 
taken  on  the  faith  of  the  promise,  was  no  ac- 
ceptance. 
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Result  of  the  Authorities. — The  reason  of  the  last  case  was  broad  enough  to 
cover  written,  as  well  as  verbal,  promises  to  accept  nonexisting  bills,1  and, 
taken  in  connection  with  the  preceding  cases,  must  be  regarded  as  authorita- 
tively settling  the  English  law  to  the  effect  that,  in  the  absence  of  statute,  a 
written  or  verbal  promise  to  pay  an  existing  bill  is  a  valid  acceptance  without 
regard  to  the  credit  imparted  to  the  bill,  and  that  a  promise  to  pay  or  accept 
a  nonexisting  bill  is  under  no  circumstances  valid  as  an  acceptance.2 

c.  Authorities  in  the  United  States — (i)  Virtual  Acceptance  by 
Written  Promise  to  Accept  Nonexisting  Bill. — In  the  leading  American  case 
upon  this  subject  it  was  held,  interpreting  and  following  the  early  English 
cases,  that  a  written  promise  to  accept  a  nonexistent  bill,  describing  it  with 
sufficient  particularity,  was  equivalent  to  an  acceptance  in  favor  of  one  who 
took  the  bill  on  the  faith  of  such  promise,3  and  the  court  stated  the  rule  upon 
the  subject  of  written  promises  to  accept  in  these  terms:  "A  letter  written 
within  a  reasonable  time  before  or  after  the  date  of  a  bill  of  exchange,  describ- 
ing it  in  terms  not  to  be  mistaken,  and  promising  to  accept  it,  is,  if  shown  to 
the  person  who  afterwards  takes  the  bill  on  the  credit  of  the  letter,  a  virtual 
acceptance  binding  the  person  who  makes  the  promise."4  This  decision  has 
been  universally  followed  by  the  federal  and  state  courts  in  the  United  States, 
and  the  principle  it  embodies  may  be  regarded  as  a  settled  doctrine  of  Ameri- 
can jurisprudence.5 

1.  In  support  of  this  view,  see  also  the 
opinions  of  eminent  English  counsel  taken 
upon  a  case  stated  and  set  out  in  Russell  v. 
Wiggin,  2  Story  (U.  S.)  219  et  seq. 

2.  A  General  Letter  of  Credit,  or  a  general 
promise  to  accept,  intended  to  be  shown  to 
third  persons  and  to  give  credit  to  the  bill, 
will  give  a  right  of  action  in  equity  to  any 
person  who  takes  the  bill  for  value  on  the 
credit  of  the  promise  or  letter,  against  the 
promisor.  In  re  Agra,  etc.,  Bank,  L.  R.  2 
Ch.  391 ;  Montreal  Bank  v.  Thomas,  16  Ont. 
Rep.  503.  See  infra,  this  section,  Authorities 
in  the  United  States — Written  Promises  to 
Accept  Nonexisting  Bills  Not  Amounting  to 
Acceptances.  See  also  the  title  Letters  of 
Credit. 

8.  Coolidgew.  Payson,  2  Wheat.  (U.  S.)  66. 

4.  Per  Marshall,  C.  J.,  rendering  the  unan- 
imous opinion  of  the  United  States  Su- 
preme Court  in  Coolidge  v.  Payson,  2  Wheat. 
<U.  S.)  66.  The  very  words  in  which  this 
rule  is  here  stated  are  quoted  and  approved 
in  the  greater  number  of  the  decisions  cited  in 
the  following  note,  and  seem  to  have  sug- 
gested the  wording  of  the  New  York  Revised 
Statutes  dealing  with  this  question,  which 
have  been  adopted  in  several  other  States. 
See  infra,  this  section. 

0.  Virtual  Acceptance  In  Writing  of  Nonex 
lating  Bill  —  United  stairs.  —  Schimmelpen- 
nich  v.  Bayard,  I  Pet.  (U.  S.)  264;  Boyce  v. 
Edwards,  4  Pet.  (U.  S.)  m  ;  Payson  v.  Cool- 
idge, 2  Gall.  (I'.  S.)  233;  Cassi  l  v.  Dows,  1 
Blatchf.  (U.  S.)  331;;  Ogden  v.  Gillingham, 

1  Baldw.  (U.  S.)  3H;  !).•  Tastctt  r.  Crousillat, 

2  Wash.  (U.  S.)  132;  Bnyard  7'.  Lathy,  2  Mc- 
Lean (U.  S.)  462;  Russell  T'.  Wiggin,  2  Story 
(U.  S.)  213;  Baring  r.  Lyman,  I  Story  (\J.  S.) 
397.    See  Van  Reimsdyk  V.  Kane,  1  Gall.  (  U. 

6  1  641. 

Alabama. — Kennedy  v.  Geddes,  8  Port. 
(Ala.)  263,  33  Am.  Dec.  289,  3  Ala.  581,  37 
Am.  Dec.  714. 


Georgia. — See  Lugrue  v.  Woodruff,  29  Ga. 
648;  Atlanta  Nat.  Bank  v.  Northwestern  Fer- 
tilizing Co.,  83  Ga.  356. 

Illinois. — Nelson  v.  Chicago  First  Nat. 
Bank,  48  111.  36,  95  Am.  Dec.  510. 

Indiana. — See  Beach  v.  State  Bank,  2  Ind. 
488. 

Iowa.  —  Lindley  v.  Waterloo  First  Nat. 
Bank,  76  Iowa  629,  14  Am.  St.  Rep.  254. 
Kentucky. — .Vance  r.Ward,  2  Dana  (Ky. )  95. 
Louisiana. — Carrollton  Bank  v.  Tayleur,  16 
La.  490,  35  Am.  Dec.  219;  Von  Phul  v.  Sloan, 
2  Rob.  (La.)  148,  38  Am.  Dec.  207. 

Maine.  —  Gates  v.  Parker,  43  Me.  544; 
Plummer  v.  Lyman,  49  Me.  229. 

Maryland. — Lewis  v.  Kramer,  3  Md.  265; 
Franklin  Bank  v.  Lynch,  52  Md.  270,  36  Am. 
Rep.  375;  Flora  First  Nat."  Bank  v.  Clark,  61 
Md.  400,  48  Am.  Rep.  114;  Brown  r.  Ambler, 
66  Md.  391;  M'Kim  7'.  Smith,  1  Hall's  L.  J. 
486. 

Massachusetts.  —  Wilson  v.  Clements,  3 
Mass.  1;  Banorgee  v.  Hovey,  5  Mass.  11,  4 
Am.  Dec.  17;  Storer  v.  Logan,  9  Mass.  55; 
Murdock  v.  Mills,  n  Met.  (Mass.)  5;  Ex- 
change Bank  v.  Rice,  98  Mass.  2NK;  Central 
Sav.  Bank  v.  Richards,  109  Mass.  413. 

Michigan. — Bissell  7'.  Lewis,  4  Mich.  450. 
Minnesota.  —  Woodard   v.  Griffiths-Mar- 
shall Grain  Commission  Co.,  43  Minn.  260. 

Mississippi .  —  Pollock  T'.  Helm,  54  Miss,  t, 
28  Am.  Rep.  342. 

Missouri. —  Lathrop  r\  Harlow,  23  Mo.  209. 
Nebraska. — See  Burke  v.  Utah  Nat.  Bank, 
47  Neb.  247. 

New  York. — Goodrich  7'.  Gordon,  15  Johns. 
(N.  Y.)  6;  M'Evers  7'.  Mason,  10  Johns.  (N. 
Y.)  207;  Grcelc  7'.  Parker,  5  Wend.  (N .  Y.) 
414,  affirming  2  Wend.  (N.  Y.)  545;  Ulster 
County  Bank  v,  McFarlan,  5  Hill  (N.  Y.) 
432;  Scott  7\  Pilkington,  15  Abb.  Pr.  (N.  Y. 

Supreme  Ct.)  2N0. 

North  Carolina. — See  Nimocks  v.  Woody. 
97  N.  Car.  1. 
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Requisites  for  the  Application  of  the  Rule. — In  order  to  make  the  promise  amount 
to  an  acceptance  within  the  terms  of  the  rule  stated,  it  is  requisite,  first,  that 
the  bill  be  drawn  within  a  reasonable  time  after  the  writing  of  the  letter;1 
second,  that  the  letter  shall  describe  the  bill  to  be  drawn  in  terms  not  to  be 
mistaken;2  and,  third,  that  the  bill  be  taken  upon  the  credit  of  the  letter.3 


Ohio. — Lonsdale  v.  Lafayette  Bank,  i8  0hio 
126;  Sherwin  v.  Brigham,  39  Ohio  St.  137. 

Pennsylvania. — Steman  v.  Harrison,  42  Pa. 
St.  49,  82  Am.  Dec.  491 ;  Howland  v.  Carson, 
15  Pa.  St.  453. 

South  Carolina. — Kendrick  v.  Campbell,  1 
Bailey  L.  (S.  Car.)  522. 

1.  Bill  must  be  Drawn  within  Reasonable  Time. 
— Flora  First  Nat.  Bank  v.  Clark,  61  Md.  405, 
48  Am.  Rep.  114;  Wilson  v.  Clements,  3 
Mass.  1 ;  Union  Bank  v.  Shea,  57  Minn.  180. 
See  also  Johnson  v.  Clark,  39  N.  Y.  216. 

2.  B1U  must  be  Described  in  Lett«r. — The 
courts  have  not  been  consistent  in  the  appli- 
cation of  this  requirement  to  the  facts  of  vary- 
ing cases.  In  Franklin  Bank  v.  Lynch,  52 
Md.  270,  36  Am.  Rep.  375,  it  was  held  that  a 
telegram,  "You  may  draw  on  me  for  $700," 
did  not  contain  a  sufficient  description  within 
the  rule.  This  case  was  disapproved  but  fol- 
lowed in  Flora  First  Nat.  Bank  v.  Clark,  61 
Md.  400,  48  Am.  Rep.  114. 

In  Boyce  v.  Edwards,  4  Pet.  (U.  S.)  111,  a 
letter  stating  that  H.  "is  authorized  to  draw 
on  us  for  the  amount  of  any  lots  of  cotton  he 
may  buy,"  etc.,  was  held  too  indefinite.  To 
the  same  effect,  see  Cassel  v.  Dows,  1  Blatchf. 
(U.  S.)  335. 

In  Von  Phul  v.  Sloan,  2  Rob.  (La.)  148, 
38  Am.  Dec.  207,  it  was  held  that  the  bill 
must  be  described  in  terms  not  to  be  mistaken. 
The  description  must  be  sufficient  to  identify 
the  bill  when  sued  on,  and  such  as  can  apply 
to  no  other  bill;  it  must  result  from  the  prom- 
ise itself,  and  cannot  be  aided  by  any  state- 
ment on  the  face  of  the  bill.  See  also  Carnegie 
v.  Morrison,  2  Met.  (Mass.)  406;  Carrollton 
Bank  v.  Tayleur,  16  La.  490,  35  Am.  Dec. 
219.  And  compare  Talmadge  v.  Williams,  27 
La.  Ann.  653;  Johnson  v.  Blakemore,  28  La. 
Ann.  140. 

In  Nelson  v.  Chicago  First  Nat.  Bank,  48  111. 
36,  the  court,  discussing  this  subject,  said: 
"  A  fair  construction  of  the  language  of  Chief 
Justice  Marshall  [in  Coolidge,  v.  Payson  2 
Wheat.  ( U.  S. )  66]  would  require,  not  that  the 
promise  should  describe  the  bill  to  be  drawn 
and  accepted  by  its  date  and  amount  and  the 
name  of  the  drawee,  as  that  would  be  gener- 
ally impossible,  but  merely  in  such  a  mode 
that  there  could  be  no  possible  doubt  as  to  the 
application  of  the  promise  to  the  bill  to  be 
drawn." 

In  Ulster  County  Bank  v.  McFarlan,  5 
Hill  (N.  Y.)  432,  affirmed  3  Den.  (N.  Y.)  553, 
it  was  said  in  the  Supreme  Court  that  the 
promise  need  not  contain  a  particular  descrip- 
tion or  identification  of  the  bill  to  be  drawn; 
that  it  was  enough  that  it  be  drawn  in  pursu- 
ance of  the  authority;  and  the  majority  of  the 
members  of  the  Court  for  the  Correction  of 
Errors  seem  to  have  taken  the  same  view.  See 
Bissell  v.  Lewis,  4  Mich.  450;  Naglee  v.  Ly- 
man, 14  Cal.  451 ;  Steman  v.  Harrison,  42  Pa. 


St.  49,  82  Am.  Dec.  491  ;  Burns  v.  Rowland, 
40  Barb.  (N.  Y.)  368. 

Cases  are  found  also  which  apply  the  rule 
of  Coolidge  v.  Payson,  2  Wheat.  (U.  S)  66, 
to  authorizations  contained  in  general  letters 
of  credit.  See  Lonsdale  v.  Lafayette  Bank, 
18  Ohio  126;  Pollock  v.  Helm,  54  Miss.  1,  28- 
Am.  Rep.  342. 

According  to  the  view  held  by  the  greater 
number  of  the  courts  in  the  United  States,  the 
question  whether  the  promise  contains  a  de- 
tailed description  of  the  bill  is  utterly  without 
practical  effect,  except  in  so  far  as  it  may 
affect  the  form  of  the  pleadings.  See  infra, 
this  section. 

Draft  must  be  Drawn  In  Accordance  with  the 
Promise. — If  the  draft  is  not  drawn  in  accord- 
ance with  the  provisions  of  the  promise  to  ac- 
cept, the  latter  cannot  be  held  an  acceptance 
of  the  draft.  Lindley  v.  Waterloo  First  Nat. 
Bank,  76  Iowa  629,  14  Am.  St.  Rep.  254. 

3.  Credit  must  be  Imparted  by  the  Promise. — 
This  requisite  lies  at  the  very  foundation  of 
the  American  doctrine  of  virtual  acceptances, 
and  was,  as  has  been  seen,  adopted  by  the 
American  courts  from  the  principle  of  Pil- 
lans  v.  Van  Mierop,  3  Burr.  1663,  as  modified 
by  the  decision  in  Pierson  v.  Dunlop,  Cowp. 
573,  and  Mason  v.  Hunt,  Doug.  297.  It  is 
illustrated  and  applied  in  the  line  of  cases 
cited  above,  which  follow  Coolidge  v.  Payson, 
2  Wheat.  (U.  S.)  66.  In  the  case  last  cited, 
Chief  Justice  Marshall  said:  "  The  prevailing 
inducement  for  considering  a  promise  to  accept 
as  an  acceptance  is  that  credit  is  thereby  given 
to  the  bill." 

In  Storer  v.  Logan,  9  Mass.  55,  Sewall,  J., 
said :  "A  promise  to  accept  is  the  same  as  an 
actual  acceptance  where  the  promise  is  made 
to  the  payee  of  the  bill ;  and  to  apply  the 
principle  in  this  case,  we  must  add,  or  made 
to  the  drawer  of  the  bill,  if  communicated  to 
the  payee,  and,  by  the  circumstances  proved, 
he  may  be  considered  as  advancing  his  money 
upon  it,  relying  on  that  promise." 

In  M'Evers  v.  Mason,  10  Johns. (N.  Y. )  207, 
it  was  held  that  a  written  promise  to  accept  a 
nonexisting  bill  did  not  amount  to  an  accept- 
ance in  favor  of  one  who  had  subsequently 
received  the  bill  without  knowledge  of  the 
promise,  and  not  on  the  credit  thereof.  See 
also  Goodrich  z'.  Gordon,  15  Johns.  (N.  Y.)  6. 

It  should  be  noted  here  that  while  the  actual 
holding  in  the  cases  cited  in  this  note,  and 
those  cases  generally  which  follow  the  ruling 
of  Coolidge  v.  Payson,  2  Wheat.  (U.  S.)  66, 
sustain  the  necessity  of  credit  being  imparted 
to  the  written  promise  to  accept  a  nonexistent 
bill  in  order  to  make  it  equivalent  to  an  accept- 
ance, yet,  in  almost  all  the  cases,  the  court's 
discussion  takes  a  much  wider  range,  and  main- 
tains the  necessity  of  the  element  of  credit 
imparted  to  the  bill  without  regard  to  the  dis- 
tinction between  existing  and  nonexisting 
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(2)  Written  Promises  to  Accept  Noncxisting  Bills  Not  Amounting  to  Accept- 
ances.— Where  a  written  promise  to  accept  a  bill  to  be  drawn  in  the  future 
does  not  amount  to  a  virtual  acceptance  because  it  does  not  describe  the  bill 
with  sufficient  particularity,  it  may  yet,  like  any  other  undertaking,  support 
an  action  for  damages  in  case  of  its  breach.1 

Action  Held  Maintainable  by  Holder. — Such  an  action  may  be  maintained  by  the 
holder  where  he  is  the  person  to  whom  the  promise  is  addressed;  or,  where  the 
promise  may  be  considered  as  a  general  promise,  intended  to  be  shown  to  third 
persons  for  the  purpose  of  giving  the  bill  credit,  the  action  may  be  maintained 
by  any  one  who  takes  the  bill  upon  the  credit  thereof,  since  a  privity  is  thereby 
created  between  him  and  the  promisor.2 


bills,  and  also  sometimes  without  regard  to 
the  distinction  between  written  and  verbal 
promises.  In  the  following  sections  it  will  be 
shown  how  far  these  general  observations  are 
supported  by  actual  adjudication. 

No  Need  of  ActuaUy  Showing  Promise. — There 
is  no  need  of  actually  showing  the  promise  to 
the  holder  in  order  to  enable  him  to  avail 
himself  of  it.  It  is  sufficient  if  it  be  brought 
to  his  knowledge  in  any  other  way.  Lewis 
v.  Kramer,  3  Md.  265;  Woodard  v.  Griffiths- 
Marshall  Grain  Commission  Co.,  43  Minn. 
260;  Michigan  Bank  v.  Ely,  17  Wend.  (N.  Y.) 
508. 

1.  The  Evidence  Necessary  to  Support  an  Ac- 
tion on  a  bill  of  exchange,  as  an  accepted  bill, 
and  an  action  founded  on  a  breach  of  promise 
to  accept  are  materially  different.  To  maintain 
the  former  action  the  promise  must  be  applied 
to  the  particular  bill  alleged  in  the  declara- 
tion to  have  been  accepted,  while  to  maintain 
the  latter  action  the  evidence  may  be  of  a 
more  general  character,  and  the  authority  to 
draw  may  be  collected  from  circumstances, 
and  extended  to  all  bills  coming  fairly  within 
the  scope  of  the  promise;  but,  as  respects  the 
rights  and  remedies  of  the  immediate  parties 
to  the  promise  to  accept,  and  of  all  others 
•who  may  take  bills  upon  the  credit  of  such 
promise,  they  are  as  secure  and  attainable  in 
an  action  on  the  breach  of  promise  to  accept 
the  bill  as  they  could  be  in  an  action  on  the 
bill  itself.  Boyce  v.  Edwards,  4  Pet.  (U.S.) 
1 1 1 ;  Exchange  Bank  v.  Hubbard,  26  U.  S. 
App.  133,  62  Fed.  Rep.  112. 

Liability  for  Money  Had  and  Received  on  Prln 
clples  of  Agency. — Where  the  person  who  is 
authorized  to  draw  bills  is  the  agent  of  the 
prospective  drawee,  and  the  person  to  whom 
the  bill  is  negotiated  advances  money  upon  the 
bill  as  a  loan  to  the  principal  and  upon  his 
credit,  although  the  transaction  takes  place 
through  the  agent,  it  appears  that  the  drawee 
may  be  held  for  money  had  and  received  upon 
the  simple  principles  of  agency.  Exchange 
Bank  v.  Hubbard,  26  U.  S.  App.  133,  62  Fed. 
Rep.  112;  Michigan  Bank  v.  Kly,  17  Wend. 
(N.  Y  )  512. 

2.  Holder's  Action  for  Breach  of  Promlso  to 
Accept  Boy<  e  v.  Edwards, 4  Pet.  (U.S.)  ru; 
Exchange  Bank  v.  Hubbard,  62  Fed.  Rep. 
112;  Russell  v.  Wiggin,  2  Story  (U.  S.)  213; 
Kennedy  •■.  Geddcs,  3  Ala.  581,  37  Am.  Dec. 
714;  Smith  v.  Ledyard,  49  Ala.  279;  Frank- 
lin Hank  7'.  Lynch,  ga  Md.  270, 10  Am,  Rep, 

375;  Flora  First  Nat.  Bank  v,  Clark,  61  Md. 


400,  48  Am.  Rep.  114;  Brown  v.  Ambler,  66 
Md.  391 ;  Carnegie  v.  Morrison,  2  Met.  (Mass.) 
381;  Murdock -'.  Mills,  n  Met.  (Mass.)  5;  Sa- 
vannah Nat.  Bank  v.  Haskins,  101  Mass.  370, 
3  Am.  Rep.  373  ;  Union  Bank  v.  Shea,  57  Minn. 
180.     See  Nimocks  v.  Woody,  97  N.  Car.  1. 

The  rule  generally  adopted  by  the  Ameri- 
can courts  in  such  a  case  is  analogous  to  that 
by  which  the  signer  of  a  letter  of  credit  has 
been  held  liable  to  those  drawing  bills  for  ad- 
vancing money  upon  the  faith  of  it.  Per  Gray, 
C.  J.,  in  Exchange  Bank  v.  Rice,  98  Mass.  288. 

The  holder  of  the  bill  who  has  advanced 
money  thereon  to  the  drawer  upon  the  faith 
of  a  letter  written  by  the  drawee  to  his  agent, 
and  promising  to  accept  bills  of  the  drawer, 
may  maintain  an  action  in  his  own  name 
against  the  drawee  for  breach  of  his  promise 
to  accept  contained  in  the  letter,  although  the 
latter  does  not  so  describe  the  bill  as  to 
amount  to  an  acceptance.  Cassel  v.  Dows,  1 
Blatchf.  (U.  S.)  335. 

In  England,  and  countries  subject  to  the 
English  law,  a  general  letter  of  credit,  or  a 
promise  intended  to  be  shown  to  third  per- 
sons and  to  induce  credit,  will,  if  the  writer 
or  promisor  refuse  to  accept  a  bill  in  accord- 
ance therewith,  give  to  the  person  who  takes 
a  bill  on  the  credit  thereof  a  right  of  action 
against  the  promisor.  In  re  Agra,  etc.,  Hank, 
L.  R.  2  Ch.  391  ;  Montreal  Bank  v.  Thomas,  16 
Ont.  Rep.  503. 

Promise  to  One  for  Benefit  of  Another. — A  let- 
ter authorizing  the  drawing  of  bills  upon  the 
writer,  and  promising  to  honor  them,  where 
it  is  designed  to  be  shown  to  tbird  parties 
and  to  give  credit  to  bills  drawn  in  conformity 
with  it,  comes  within  the  ride  that,  where  a 
promise  is  made  to  one  party  for  the  benefit 
of  another,  the  latter  may  recover  in  a  suit 
against  the  promisor  founded  upon  the  prom- 
ise. Scott  v.  Pilkington,  15  Abb.  Pr.  (N.  Y. 
Supreme  Ct. )  280.  See  also  Carnegie  v.  Mor- 
rison, 2  Met.  (Mass.)  381,  explained  and  lim- 
ited in  Excbange  Bank  ;•.  Rice,  107  Mass.  37, 
9  Am.  Rep.  1. 

Where  tho  BUI  Is  Not  Negotiated  on  the  Faith 
of  the  Promise  a  different  rule  prevails.  In 
such  a  case  there  is  no  privity,  and  the  promise, 
like  any  other  nonnegotiable  chose  in  action, 
is  available  to  the  promisee  only.  Worcester 
Hank  v.  Wells,  8  Met .  (Mass. )  107  ;  Exchange 
Nat.  Bank  v.  Rice,  107  Mass.  37,  9  Am.  Rep. 
t;  Sherwin  v.  Hrigham,  39  Ohio  St.  137. 

Authority  Countermanded  beforo  BUI  Drawn  - 
Where  the  prospective  drawee  countermanded 
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Action  Held  Maintainable  by  Promisee  only. — On  the  Other  hand,  it  has  been  held 

that  a  general  promise  addressed  to  one  who  afterwards  becomes  the  drawer  of 
a  bill  thereunder  is  not  available,  even  to  a  holder  who  takes  the  bill  upon  the 
credit  of  the  promise,  on  account  of  the  lack  of  privity  between  the  parties.1 

(3)  Verbal  Promises  to  Accept  Nonexisting  Bills. — A  verbal  promise  to 
accept  a  nonexisting  bill  of  exchange  has  been  held  in  some  cases  to  amount 
to  a  virtual  acceptance  where  the  bill  has  been  taken  upon  the  credit  of  the 
promise.2  In  other  cases,  it  has  been  held  that  such  a  promise  is  not  a  virtual 
acceptance,  but  that  it  gives  a  right  of  action  for  its  breach,  in  the  same  way 
as  such  a  written  promise  to  accept  as  does  not  amount  to  an  acceptance.3 

(4)  Written  and  Verbal  Promises  to  Accept  Existing  Bills. — The  cases  draw 
no  distinction  between  the  effect  of  written  and  verbal  promises  to  accept  exist- 
ing bills,  and  either  may  amount  to  an  acceptance.4  But  the  courts  are 
divided  as  to  whether,  in  the  case  of  promises  to  accept  or  to  pay  existing  bills, 
it  is  necessary,  in  order  to  make  the  promise  amount  to  an  acceptance,  that 
the  bills  should  be  taken  upon  the  credit  thereof. 

View  that  Credit  Need  Not  be  Imparted  by  Promise. — It  has  been  seen  that  it  is  the 
settled  doctrine  of  the  English  courts,  in  the  absence  of  statute,  that  a  prom- 
ise to  accept  an  existing  bill  is  an  acceptance,  although  the  bill  is  not  taken 
upon  the  credit  of  the  promise.6    This  rule  is  supported  by  some  adjudica- 


the  authority  to  draw  before  the  bill  was 
drawn,  it  was  held  that  the  promise  would  not 
support  an  action,  since  no  promise  existed  at 
the  time  of  the  drawing.  Flora  First  Nat. 
Bank  v.  Clark,  61  Md.  400,  48  Am.  Rep.  114. 
See  also  Ilsley  v.  Jones,  12  Gray  (Mass.)  260. 
But  compare  Pillans  v.  Van  Mierop,  3  Burr. 
1663. 

The  Death  of  the  Prospective  Drawee  before  a 
bill  is  drawn  upon  him  in  accordance  with  his 
authorization,  even  though  the  drawer  does 
not  know  of  his  death,  terminates  the  draw- 
er's authority,  at  least  where  the  agreement 
to  accept  is  without  consideration.  Michigan 
State  Bank  v.  Leavenworth,  28  Vt.  209.  See 
the  title  Accommodation  Paper,  vol.  1,  p. 
341- 

Distinction  between  Virtual  Acceptance  and 
Promise  to  Accept  Disapproved. — In  some  cases, 
the  distinction  between  a  promise  which 
amounts  to  an  acceptance  within  the  rule  above 
stated,  and  a  promise  which,  by  reason  of  a  lack 
of  a  particular  description  of  the  bill,  is  not 
an  acceptance,  is  condemned  as  a  distinction 
without  a  difference,  the  result  being  the  same 
whether  the  action  is  founded  on  the  breach 
of  a  promise  to  accept  upon  the  faith  whereof 
the  holder  took  the  bill,  or  upon  a  virtual  ac- 
ceptance. Bissell  v.  Lewis,  4  Mich.  450; 
Brinkman  v.  Hunter,  73  Mo.  172,  39  Am.  Rep. 
492;  Nelson  v.  Chicago  First  Nat.  Bank,  48 
111.  36,  95  Am.  Dec.  510.  See  Scudder  v. 
Union  Nat.  Bank,  91  U.  S.  406. 

1.  Carrollton  Bank  v.  Tayleur,  16  La.  490, 
35  Am.  Dec.  219;  Von  Phul  v.  Sloane,  2  Rob. 
(La.)  148,  38  Am.  Dec.  207.  See  McEvers  v. 
Mason,  10  Johns.  (N.  Y.)  207. 

2.  Williams  v.  Winans,  14  N.  J.  L.  339.  See 
also  Van  Reimsdyk  v.  Kane,  1  Gall.  (U.  S.) 
641 ;  Michigan  Bank  v.  Ely,  17  Wend.  (N.  Y.) 
508. 

3.  Kennedy  v.  Geddes,  8  Port.  (Ala.)  263, 
33  Am.  Dec.  289,  3  Ala.  581,37  Am.  Dec.  714; 
Plummer  v.  Lyman,  49  Me.  229.  See  Edson 
v.  Fuller,  22  N.  H.  183. 


Other  cases,  without  deciding  whether  such 
a  promise  amounts  to  a  virtual  acceptance, 
hold  that  it  gives  a  right  of  action  for  its 
breach.  Crowell  v.  Van  Bibber,  18  La.  Ann. 
637- 

Verbal  Promise  to  Pay  Nonexisting  Check. — 

A  verbal  promise  to  pay  or  to  accept  a  non- 
existing  check  is  not  available  to  the  holder 
thereof  where  it  does  not  appear  that  he  took 
the  check  on  the  faith  of  the  promise  to  pay. 
Chicago  First  Nat.  Bank  v.  Pettit,  41  111.  492. 

But  where  the  holder  takes  the  check  upon 
the  faith  of  such  promise,  he  may  recover  in 
an  action  for  the  breach  thereof.  Nelson  v. 
Chicago  First  Nat.  Bank,  48  111.  36,  95  Am. 
Dec.  510. 

Parol  Agreement  to  Accept  Future  Bills  Not 

Communicated  to  Holder. — A  parol  agreement 
to  accept  bills  to  be  drawn  in  future  does  not 
amount  to  an  acceptance  where  it  is  made  to 
the  drawer  of  the  bill,  and  not  communicated 
by  the  holder.  Ontario  Bank  v.  Worthing- 
ton,  12  Wend.  (N.  Y.)  593. 

Promise  without  Consideration.  —  A  verbal 
promise  to, accept  a  nonexisting  bill  is  not 
binding  where  it  is  without  consideration,  and 
does  not  give  credit  to  the  bill.  Strohecker 
v.  Cohen,  1  Spears  L.  (S.  Car.)  349. 

4.  Kennedy  -v.  Geddes,  8  Port.  (Ala.)  263, 
33  Am.  Dec.  289. 

5.  See  supra,  this  section,  E?iglish  Doc- 
trine. 

Benefit  of  Parol  Promise  Passes  to  Holder. — In 

Fairlee  v.  Herring,  3  Bing.  625,  13  E.  C.  L. 
78,  Best,  C.  J.,  in  delivering  the  opinion  of 
the  court,  said  :  "  It  has  been  determined  in  a 
great  variety  of  cases  that  if  a  bill  comes  into 
a  man's  hands  with  a  parol  acceptance,  though 
the  party  who  receives  the  bill  does  not  know 
of  that  parol  acceptance,  he  has  a  right  to 
avail  himself  of  it  afterwards.  It  is  impossible 
for  any  man  to  doubt,  on  principles  of  common 
sense,  that  such  ought  to  be  the  law;  for  if  I 
take  a  bill,  I  take  it  with  every  advantage  the 
holder  had  before  it  came  into  my  hands."  To 
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tions  in  the  United  States,1  and  there  are  numerous  authorities  to  the  effect 
that  a  written  or  verbal  promise  made  to  the  holder  after  he  has  received  the 
instrument  is  an  acceptance.2 

View  that  Credit  must  be  Imparted  by  Promise. — Some  of  the  authorities,  however, 
apply  the  rule  which  has  been  stated,  as  universally  applicable  in  the  case  of 
nonexistent  bills,  and  hold  that  a  promise  to  accept  an  existing  bill  is  available 
as  an  acceptance  only  in  favor  of  one  who  has  received  the  bill  upon  the  credit 
of  such  promise,3  and  this  is  the  rule  supported  by  dicta  in  a  large  number  of 
cases  which  hold  that  a  promise  to  accept  a  nonexisting  bill  must  give  credit 
to  the  instrument  in  order  to  render  it  an  acceptance.4 

An  Action  for  the  Breach  of  a  Promise  to  Accept  an  existing  bill  seems  to  be  available 
as  an  alternative  remedy  in  cases  where  the  bill  has  been  negotiated  on  the 
faith  of  the  promise,5  and  probably  might  be  held  an  exclusive  remedy  in 


the  same  effect,  see  Spaulding  v.  Andrews,  48 
Pa.  St.  411. 

1.  Verbal  Promise  Made  to  Drawer  after  Nego 
tlatlon. — A  verbal  promise  by  the  drawee  to 
pay  an  existing  bill  is  an  acceptance,  or  in  law 
amounts  to  acceptance,  whether  the  bill  was 
taken  upon  the  faith  of  the  promise  or  not.  A 
promise  to  any  person  interested  in  having  a 
bill  paid  inures  to  the  holder  of  the  bill.  Jones 
v .  Council  Bluffs  Branch  of  Iowa  State  Bank, 
34  111.  313,  85  Am.  Dec.  306.  To  the  same  ef- 
fect, see  Read  v.  Marsh,  5  B.  Mon.  (Ky.)  8,  41 
Am.  Dec.  253. 

2.  Promise  Made  to  Holder  after  Negotiation. — 
Stockwell  v.  Bramble,  3  Ind.  428;  Hough  v. 
Loring,  24  Pick.  (Mass.)  254;  Pierce  v.  Kit- 
tredge,  115  Mafs.  374;  Edson  v.  Fuller,  22  N. 
H.  183. 

It  seems  that  a  verbal  promise  to  pay  an  ex- 
isting bill,  made  to  the  holder  by  the  drawee, 
is  an  acceptance  in  Vermont,  but  whether  or 
not  it  is  an  acceptance,  yet,  where  the  drawee 
procures  advances  to  himself  from  the  holder 
on  the  credit  of  such  promise,  there  may  be  a 
recovery  on  the  common  counts  in  assumpsit. 
Rutland  Bank  v.  Woodruff,  34  Vt.  89. 

3.  Promise  must  Impart  Credit  to  the  BUI. — 
Lugrue  v.  Woodruff,  29  Ga.  648;  Exchange 
Bank  v.  Rice,  98  Mass.  288;  Overman  v.  Ho- 
boken  City  Bank,  30  N.  J.  L.  61.  See  Scud- 
der  v.  Union  Nat.  Bank,  91  U.  S.  406,  a  case 
decided  under  the  Illinois  law.  Exchange 
Bank  v.  Hubbard,  62  Fed.  Rep.  112,  26  U.  S. 
App.  133;  Cook  v.  Miltenberger,  23  La.  Ann. 
877- 

Bill  Negotiated  on  Faith  of  Promise. — In  Lu- 
grue v.  Woodruff,  29  (in.  648,  the  court  ap- 
pears to  have  considered  that  it  would  be 
sufficient  that  the  drawer  negotiated  the  in- 
strument after  receiving  the  promise  to  accept, 
and  presumably  upon  tin-  faith  thereof. 

Where  the  Plaintiff  Becamo  the  Holder  of  the 
Bill  In  Ignorance  of  a  Promise  to  accept  on  the 
part  of  the  drawee,  which  promise  was  made 
In  writing  after  the  existence  of  the  bill,  it  was 
held  that  the  plaintiff  could  not  avail  himself 
of  the  promise  as  an  acceptance.  I  lowland  v. 
Carson,  15  Pa.  St.  -153. 

In  the  case  last  cited,  in  the  opinion  of  the 
Judge  at  nisi  prius,  whirh  was  adopted  by  the 
Supreme  Court,  it  was  said:  "A  promise  to 
accept  a  bill  of  exchange,  made  before  or 
after  it  has  existence,  will  inure  to  the  benefit 


of  a  subsequent  holder  for  value,  so  far  as  to 
place  him  in  the  position  and  to  give  him  all 
the  advantages  of  the  party  to  whom  the 
promise  is  made.  If,  at  the  time,  there  be  an 
equitable  obligation  on  the  part  of  the  prom- 
isor to  pay — as  if  lie  have  assets  belonging,  or 
is  indebted,  to  the  drawer — the  promise  is  es- 
teemed equivalent  to  actual  and  formal  accept- 
ance, and  it  will  make  no  difference  that  the 
holder  knew  not  of  the  promise  when  he 
took  the  bill.  Fairlee  v.  Herring,  3  Bing. 
625,  13  E.  C.  L.  79.  But  where  no  such  obli- 
gation exists,  then,  to  make  the  promise  bind- 
ing, it  is  essential  that  the  bill  was  purchased 
by  the  holder  on  the  faith  of  the  promise  to  ac- 
cept. If  the  promise  was  made  to  the  drawer 
by  the  drawee  without  funds,  or  under  a  mis- 
take of  the  state  of  the  accounts  between  them, 
and  the  bill  be  taken  without  knowledge  of 
the  promise  and  without  respect  to  it,  the 
drawee  cannot  be  made  to  answer  as  acceptor. 
Under  such  circumstances  it  is  the  credit 
which  the  engagement  to  accept  gives  to  the 
bill  that  confers  on  the  promise  its  binding 
effect.  Goodrich  v.  Gordon,  15  Johns.  (N. 
Y.)  6." 

4.  See  the  rule  stated  by  Chief  Justice  Mar- 
shall in  Coolidge  7'.  Payson,  2  Wheat.  (U.  S.) 
66,  quoted  supra,  this  section,  Authorities  in 
the  United  States — Virtual  Aeeeptanec  by 
Written  Promise  to  Accept  Nonexisting  Bill, 
and  the  cases  cited  in  the  notes  to  that  section. 

In  Goodrich  v.  Gordon,  15  Johns.  (N.  Y.) 
6,  Thompson,  C.  J.,  said  :  "It  is  there  said 
[in  McEvers  v.  Mason,  10  Johns.  (NT.  Y.)  214] 
every  one  will  agree  that  an  acceptance  by  a 
collateral  paper  may  he  good;  and  if  that 
paper  be  shown  to  a  third  person  so  as  to  ex- 
cite credit,  anil  induce  him  to  advance  money 
on  the  bill,  such  third  person  ought  not  to  suf- 
fer by  the  confidence  excited.  Whether  these 
observations  were  intended  to  apply  to  collat- 
eral acceptances  of  a  bill  already  drawn,  or  to 
be  afterwards  drawn,  does  not  appear.  Hut  I 
cannot  see  any  sound  principle  upon  which 
the  cases  can  be  distinguished.  No  question 
of  want  of  consideration  can  arise  in  either 
case,  and  it  is  the  credit  which*  such  accept- 
ance or  engagement  to  accept  has  given  to  the 
bill  which  gives  to  it  its  binding  operation." 

6.  Broach  of  PromUo  to  Accept  Existing  Bill 
—  In  Scudder  Union  Nat.  Hank,  91  U.  S. 
406,  the  court,  by  Hunt,  J.,  said:  "It  is  a 
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some  cases,  on  the  principle  which  has  been  already  stated  as  applicable  to 
nonexisting  bills  where  the  promise  does  not  describe  them  in  definite  terms.1 
(5)  Statutes  as  to  Promises  to  Accept. — Statutes  exist  in  many  of  the  states 
of  the  Union  providing  that  an  unconditional  promise  in  writing  to  accept  a 
bill  before  it  is  drawn  shall  be  deemed  an  actual  acceptance  in  favor  of  every 
person  who,  upon  the  faith  thereof,  shall  have  received  the  bill  for  a  valuable 
consideration.2    Many  of  these  statutes  go  further,  and,  by  an  express  proviso, 


sound  principle  of  morality,  which  is  sus- 
tained by  well-considered  decisions,  that  one 
who  promises  another,  either  in  writing  or  by 
parol,  that  he  will  accept  a  particular  bill  of 
exchange,  and  thereby  induces  him  to  advance 
his  money  upon  such  bill,  in  reliance  upon 
his  promise,  shall  be  held  to  make  good  his 
promise.  The  party  advances  his  money  upon 
an  original  promise,  upon  a  valuable  consider- 
ation ;  and  the  promisor  is,  upon  principle, 
bound  to  carry  out  his  undertaking.  Whether 
it  shall  be  held  to  be  an  acceptance,  or  whether 
he  shall  be  subjected  in  damages  for  a  breach 
of  his  promise  to  accept,  or  whether  he  shall 
be  held  to  be  estopped  from  impeaching  his 
word,  is  a  matter  of  form  merely.  The  result 
in  either  event  is  to  compel  the  promisor  to 
pay  the  amount  of  the  bill  with  interest." 

No  Suit  for  Breach  Where  Credit  Not  Given  hy 
Promise. — The  holder  cannot  sue  the  drawee 
upon  a  promise  made  to  accept  an  existing 
bill  where  the  promise  was  made  to  the  draw- 
er of  the  bill  after  it  had  passed  into  the  hands 
of  the  holder.  Such  a  promise  is  a  mere  chose 
in  action  not  negotiable,  and  no  one  but  he  to 
whom  it  was  made  can  maintain  an  action 
upon  it.  Exchange  Bank  v.  Rice,  107  Mass. 
37,  9  Am.  Rep.  1 ;  Worcester  Bank  v.  Wells, 
8  Met.  (Mass.)  107. 

Overman  v.  Hoboken  'City  Bank,  30  N.  J. 
L.  61 ,  was  a  case  wherein  it  was  sought  to  hold 
the  defendant  upon  the  theory  that  it  had 
verbally  accepted,  or  verbally  promised  to 
accept,  a  check  upon  its  presentment  at  the 
bank.  It  was  held  that,  there  being  no  con- 
sideration to  support  the  promise,  the  check 
not  having  been  taken  upon  the  faith  thereof, 
no  recovery  could  be  had.  In  delivering  the 
opinion,  the  court  said  :  "  All  the  cases  which 
hold  that  a  promise  to  accept  a  bill  amounts 
to  an  acceptance  put  the  doctrine  on  the 
ground  that  the  holder  has  taken  the  bill  on 
the  faith  of  the  promise  ;  that,  until  such  nego- 
tiations, there  is  no  acceptance,  nothing  but  a 
contract  between  the  drawer  and  drawee 
collateral  to  the  bill,  which,  like  all  other 
contracts,  must  have  a  consideration  to  sup- 
port it." 

1.  See  supra,  this  section,  Written  Prom- 
ises to  Accept  Nonexisting  Bills  Not  Amount- 
ing to  Acceptances. 

2.  Statutes  —  Unconditional  Promises  in  Writ- 
ing to  Accept. — 1  Stimson's  American  Statute 
Law,  §  4721. 

Alabama. — Whilden  v.  Merchants',  etc., 
Nat.  Bank,  64  Ala.  29,  38  Am.  Rep.  1. 

California. — Wakefield  v.  Greenhood,  29 
Cal.  597;  Naglee  v.  Lyman,  14  Cal.  450. 

Missouri. — Lathrop  v.  Harlow,  23  Mo.  209; 
Valle  v .  Cerre,  36  Mo.  575,  88  Am.  Dec.  161 ; 
Brinkman  v.  Hunter,  73  Mo.  172,  39  Am.  Rep. 


492;  Adoue  v.  Fox,  30  Mo.  App.  98;  Nichols 
v.  Commercial  Bank,  55  Mo.  App.  81. 

New  Tork. — Michigan  Bank  v.  Ely,  17 
Wend.  (N.  Y.)  508;  Ulster  County  Bank  v. 
McFarlan,  5  Hill  (N.  Y.)  432,  affirmed  3  Den. 
(N.  Y.)  553;  New  York,  etc.,  State  Stock 
Bank  v.  Gibson,  5  Duer  (N.  Y.)  574;  Ruiz  v. 
Renauld,  100  N.  Y.  256;  Barney  v.  Worth- 
ington,  37  N.  Y.  112;  Johnson  v.  Clark,  39 
N.  Y.  216;  Southwick  v.  Memphis  First  Nat. 
Bank,  84  N.  Y.  433;  Merchants'  Bank  v. 
Griswold,  9  Hun  (N.  Y.)  561,  affiryned  72  N. 
Y.  472,  28  Am.  Rep.  159;  Merchants'  Exch. 
Nat.  Bank  v.  Cardozo,  35  N.  Y.  Super.  Ct. 
162  ;  Molson's  Bank  v.  Howard,  40  N.  Y.  Super. 
Ct.  15  ;  Burns  v.  Rowland,  40  Barb.  (N.  Y.)  368. 
See  also  Worcester  Bank  v.  Wells,  8  Met. 
(Mass.)  107  (construing  the  New  York  stat- 
ute); Bissell  v.  Lewis,  4  Mich.  450  (con- 
struing the  New  York  statute). 

Whether  Promise  must  Describe  Bill. — In  Mis- 
souri it  has  been  held  that  a  promise,  to  come 
within  the  operation  of  the  statute,  must  de- 
scribe the  bill  to  be  drawn,  in  terms  not  to  be 
mistaken.  Valle  v.  Cerre,  36  Mo.  575,  88 
Am.  Dec.  161 ;  Brinkman  v.  Hunter,  73  Mo. 
172,  39  Am.  Rep.  492. 

This  is  not  held  necessary  under  the  similar 
statute  in  New  Tork.  Ulster  County  Bank 
v.  McFarlan,  5  Hill  (N.  Y.)  432,  affirmed  3 
Den.  (N.  Y.)  553.  See  Bissell  v.  Lewis,  4 
Mich.  450. 

A  Telegram  may  satisfy  the  provisions  of 
the  statute.  Molson's  Bank  v.  Howard,  40  N. 
Y.  Super.  Ct.  15  ;  Whilden  v.  Merchants',  etc.; 
Nat.  Bank,  64  Ala.  29,  38  Am.  Rep.  1 ;  Brink- 
man  v.  Hunter,  73  Mo.  172,  39  Am.  Rep.  492. 

Common-lav  Remedy  Still  Exists. — It  has  been 
held  that  this  provision  of  the  New  Tork 
Revised  Statutes  does  not  take  away  the  com- 
mon-law remedy  to  which  the  facts  of  any 
particular  case  entitle  the  party.  Scott  v. 
Pilkington,  15  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
280. 

Promise  must  Be  Unconditional. — In  order  to 
fulfil  the  requirements  of  the  statute,  the  prom- 
ise must  be  unconditional  in  its  original  terms. 
The  circumstance  of  a  conditional  promise 
subsequently  becoming  absolute  is  not  suffi- 
cient. New  York,  etc.,  State  Stock  Bank  v. 
Gibson,  5  Duer  (N.  Y.)  574. 

But  a  conditional  authority  to  draw  and  a 
limitation  of  authority  are  to  be  distinguished. 
In  the  one  case  the  power  cannot  be  exercised 
at  all  without  showing  the  performance  of  the 
condition,  while  in  the  other  it  may  be  exer- 
cised within  the  limits  prescribed.  Merchants' 
Bank  v.  Griswold,  72  N.  Y.  477,  28  Am.  Rep. 
159- 

Thus  restrictions  as  to  time  or  amount  do 
not  prevent  a  promise  from  being  treated  as 
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save  the  rights  of  any  person  to  whom  a  promise  to  accept  a  bill  may  have  been 
made,  and  who,  on  the  faith  of  such  promise,  shall  have  drawn  or  negotiated 
the  bill,  to  recover  damages  for  a  breach  of  the  promise.1 

d.  To  What  Bills  the  Doctrine  of  Virtual  Acceptances  Is 
APPLICABLE. — It  is  said  that  an  agreement  to  accept  or  pay  is  equivalent  to  an 
acceptance,  only  as  to  bills  payable  at  a  fixed  time,  and  not  as  to  those  which  are 
drawn  payable  a  stipulated  time  after  sight  or  demand,  or,  in  other  words,  after 
some  event  not  absolutely  fixed,  but  which  is  dependent  upon  presentment.2 


unconditional  -within  the  statute.  Germania 
Nat.  Bank  v.  Taaks,  101  N.  Y.  448;  Ulster 
•County  Bank  v.  McFarlan,  5  Hill  (N.  Y.)  432  ; 
Michigan  Bank  v.  Ely,  17  Wend.  (N.  Y.)  509. 

Where  the  promise  has  a  condition  precedent 
■coupled  with  it,  so  as  to  show  that  the  promisor 
did  not  intend  to  bind  himself  except  on  com- 
pliance with  the  condition,  it  is  impossible  to 
regard  such  promise  as  unconditional  -within 
the  statute.  Germania  Nat.  Bank  v.  Taaks, 
101  N.  Y.  449.  See  Shaver  v.  Western  Union 
Tel.  Co.,  57  N.  Y.  459. 

Promise  before  BUI  Is  Drawn.  —  Where,  after 
a  bill  of  exchange  had  been  negotiated,  upon 
condition,  however,  of  its  acceptance,  the 
drawer,  at  the  suggestion  of  the  drawee,  wrote 
upon  its  face,  "  Payable  through  the  clearing 
house,"  this  alteration  was  held  to  amount  to 
the  drawing  of  a  new  bill,  so  that  a  promise 
to  accept  made  before  the  alteration  was  to  be 
considered  as  made  before  the  bill  was  drawn. 
Louisiana  Nat.  Bank  v.  Schuchardt,  15  Hun 
(N.  Y.)  405. 

1.  Statutory  Proviso  as  to  Rights  of  Party 
Negotiating  Bill  on  Faith  of  Promise.  —  1  Stim- 
son's  American  Statute  Law,  §  4721 ;  Whilden 
v.  Merchants',  etc.,  Nat.  Bank,  64  Ala.  29,  38 
Am.  Rep.  1 ;  Sands  v.  Matthews,  27  Ala.  399; 
Flato  v.  Mulhall,  72  Mo.  522;  Brinkman  v. 
Hunter,  73  Mo.  172,  39  Am.  Rep.  492;  New 
York,  etc.,  State  Stock  Bank  v.  Gibson,  5 
Duer  (N.  Y.)  574;  Merchants'  Bank  v.  Gris- 
wold,  9  Hun  (N.  Y.)  561,  affirmed  72  N.  Y. 
472,  28  Am.  Rep.  159. 

Who  Entitled  to  Benefit  of  This  Proviso.  —  It 
has  been  held  that  this  statute  gives  a  right 
of  action  for  damages  only  to  the  person  to 
whom  the  promise  has  been  made,  and  who, 
upon  the  faith  thereof,  has  drawn  and  negoti- 
ated the  bill.  New  York,  etc.,  State  Stock 
Bank  v.  Gibson,  5  Duer  (N.  Y.)  574;  Brink- 
man  v.  Hunter,  73  Mo.  172,  39  Am.  Rep.  492; 
Flato  v.  Mulhall,  72  Mo.  522;  Rulo  First  Nat. 
Bank  v.  Gordon,  45  Mo.  App.  293;  Nichols  v. 
Commercial  Hank,  55  Mo.  App.  81.  See 
Worcester  Bank  v.  Wells,  8  Met.  (Mass.)  107 
(construing  the  New  York  statute). 

In  Alabama  a  similar  statute  has  been  dif- 
ferently interpreted,  and  it  has  been  there 
held  that  the  words  "any  person  who  has  ne- 
gotiated the  bill"  include  the  individual  who 
receives  the  bill  for  value  as  well  as  the  one 
from  whom  he  receives  it.  Smith  v.  Led- 
yard,  49  Ala.  279. 

Written  and  Verbal  Promises  — This  Statute 
has  been  applied  to  written  as  well  as  to  ver- 
bal promises.    Smith  v.  Lcdyard,.j9  Ala.  279. 

But,  on  the  other  hand,  it  has  been  con 
strued    to   apply  to  verbal    promises  only. 
Brinkman  :\  limit. -r,  71  M"   172,  \tf  Am.  Rep. 
4  C.  of  L.— 16 


492.  But  see  Valle  v.  Cerre,  36  Mo.  575,  88 
Am.  Dec.  161. 

2.  Only  Applicable  to  Demand  Bills  or  Those  Pay- 
able at  Fixed  Time  after  Sight. —  In  Wildes  v. 
Savage,  1  Story  (U.  S.)  22,  Story,  J.,  deliver- 
ing the  opinion  of  the  court,  said  :  "  It  does 
not  appear  to  me  that  the  doctrine  ever  was 
applicable,  or  could  be  applied,  to  any  bills 
of  exchange  except  such  as  were  payable  on 
demand  or  at  a  fixed  time  after  date.  Where 
bills  are  drawn  payable  at  so  many  days  after 
sight,  it  is  impracticable  to  apply  the  doc- 
trine; for  there  remains  a  future  act  to  be 
done,  the  presentment  and  sight  of  the  bill, 
before  the  period  for  which  it  is  to  run,  and 
at  which  it  is  to  become  payable,  can  com- 
mence, whether  it  be  accepted  or  be  dishon- 
ored. How  can  the  time  be  calculated  upon 
such  a  bill  before  it  is  presented?  If  a  letter 
is  written,  promising  to  accept  a  nonexisting 
bill,  to  be  thereafter  drawn  at  six  months 
sight,  when  is  the  acceptance  to  be  deemed 
made?  At  the  date  of  the  bill  ?  Certainly  not ; 
for  that  would  be  at  war  with  the  obvious  in- 
tent of  the  parties,  which  plainly  is  that  the 
acceptance  shall  be  on  a  future  sight  of  the 
bill.  If  it  is  said  that  the  acceptance  is  to  be 
treated  as  made  when  the  bill  is  actually  pre- 
sented for  acceptance,  and  it  is  dishonored  by 
the  drawee,  it  is  as  plain  that  we  set  up  a 
prior  intent  or  promise  against  the  fact.  Upon 
what  ground  can  a  court  say,  when  a  party 
promises  to  do  an  act  in  futuro,  such,  for  ex- 
ample, as  to  accept  a  bill  when  it  shall  be 
drawn  and  presented  to  him  at  a  future  time, 
that  his  promise  overcomes  his  act  at  that 
time?  That  his  refusal  to  perform  his  prom- 
ise amounts  to  a  performance  of  it?  It  is 
quite  another  question  whether  the  holder 
who  has  taken  such  a  bill  upon  the  faith  of 
such  promise  may  not  have  some  other  rem- 
edy, either  at  law  or  in  equity,  for  the  breach 
of  it,  against  the  promisor.  My  judgment  is 
that  the  doctrine  of  a  virtual  acceptance  of  a 
nonexisting  bill,  by  a  prior  promise  to  ac- 
cept it  when  drawn,  has  no  application  to  a 
bill  drawn  payable  at  some  fixed  period  after 
sight;  for  it  then  amounts  to  no  more  than  a 
promise  to  do  a  future  act.  I  have  looked 
into  the  authorities,  and  I  do  not  find,  in  any 
one  of  them,  that  the  bill  drawn,  and  to  which 
the  doctrine  was  applied,  was  a  bill  drawn 
payable  at  or  after  sight."  This  reasoning 
has  been  adopted  in  other  cases.  Franklin 
Bank  v.  Lynch,  52  Md.  270,  36  Am.  Rep.  375; 
Brown  v.  Ambler,  f/>  Md.  391. 

Sight  Bills  Held  within  Rule  —But  this  dis- 
tinction ha*  been  disregarded,  and  sight  bills 
have    been  held    within    the  scope    of  the 
doctrine.    Merchants'  Kxch.    Nat.   Bank  v. 
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c.  Construction  of  Promises  to  Pay  or  Accept— Generally. — Technical 
language,  as  has  been  stated,  is  unnecessary  to  constitute  an  acceptance,  and 
it  is  essential  only  that  the  language  or  expressions  used  shall  fairly  import 
the  undertaking.1  The  same  principles  are  applicable  to  the  construction  of 
promises  to  pay  or  to  accept.* 

An  Authority  to  Draw  Is  Equivalent  to  a  Promise  to  pay  or  accept,3  and  an  absolute 
authority  to  draw  is  equivalent  to  an  unconditional  promise  to  pay.4 

Where  Authorization  Names  No  Place  of  Payment. — When  the  place  where  a  draft  is  to 
be  made  payable  is  not  stated  in  the  authority  to  draw  and  promise  to  accept, 
it  has  been  held  that  the  bill  must  be  made  payable  at  the  place  of  residence 
of  the  drawee.6 

Authorization  to  Draw  at  So  Many  Days — Whether  after  Date  or  after  Sight  Intended. — 
Where  the  authority  is  to  draw  at  a  stated  number  of  days  simply,  without 
specifying  whether  "after  date "  or  " after  sight,"  it  has  been  held  that  the 
bill,  in  order  to  conform  to  the  authority,  should  be  drawn  at  the  period 
named  after  sight.6    On  the  other  hand,  it  has  been  held  in  such  a  case  that 


Cardozo,  35  N.  Y.  Super.  Ct.  162;  Ulster 
County  Bank  v.  McFarlan,  3  Den.  (N.  Y.) 
553.    See  Minocks  v.  Woody,  97  N.  Car.  1. 

1.  See  supra,  this  section,  Written  and 
Verbal  Acceptances. 

2.  Ruiz  v.  Renauld,  100  N.  Y.  261 ;  Ger- 
mania  Nat.  Bank  v.  Taaks,  101  N.  Y.  448. 

Illustrations. — A  promise  that  the  bill  shall 
"meet  due  honor"  is  sufficient.  Clarke  v. 
Cock,  4  East  72. 

So,  a  statement  in  writing  as  follows  :  "  We 
have  paid  and  are  prepared  to  pay"  certain 
drafts,  among  which  was  the  bill  in  question. 
Billing  v.  Devaux,  3  M.  &  G.  565,  42  E.  C.  L. 
297. 

But  a  promise  that  a  bill  "  shall  have  atten- 
tion "  is  not  an  acceptance.  Rees  v.  Warwick, 
2  B.  &  Aid.  113.  And  see  Neale  v.  Reid,  1  B. 
&  C.  659,  S  E.  C.  L.  278. 

Language  Construed  against  Person  Using  It. 
— The  principle  that,  in  case  of  ambiguity,  lan- 
guage is  to  be  construed  most  strongly  against 
the  person  using  it,  is  applicable  here.  Bar- 
ney v.  Newcomb,  9  Cush.  (Mass.)  56.  See 
also  supra,  this  section,  Qualified  and  Condi- 
tional Acceptances  —  Qualification  or  Condi- 
tion must  Be  Distinct. 

Drawee  with  Funds. — An  agreement  to  ac- 
cept will  be  more  readily  presumed  where  the 
drawee  has  funds  of  the  drawer  in  his  hands. 
Laing  v.  Barclay,  1  B.  &  C.  398,8  E.  C.  L.  170. 

The  Whole  Writing  must  be  Looked  to. — Upon 
the  question  whether  or  not  a  writing  consti- 
tutes an  acceptance  of  an  order,  the  court  will 
look  to  the  whole  of  it.  Musgrovet*.  Hudson, 
2  Stew.  (Ala.)  464.  Barney  v.  Worthington, 
37  N.  Y.  112.  See  Billing  v.  Devaux,  3  M.  & 
G.  565,  42  E.  C.  L.  297. 

Where  a  telegram,  upon  the  faith  of  which 
a  bill  was  discounted,  was  shown  on  its  face  to 
be  one  of  a  series  of  dispatches  between  the 
drawer  and  the  drawee,  it  was  held  that  the 
whole  of  the  telegraphic  correspondence  must 
be  considered  in  determining  the  liability  of 
the  person  sought  to  be  charged  as  an  ac- 
ceptor.   Nevada  Bank  v.  Luce,  139  Mass.  488. 

Where  three  successive  letters  of  credit  were 
addressed  to  the  same  person,  the  second  and 
third  referring  to  the  first,  and  enlarging  the 
amount  of  the  credit  and  extending  the  time 


of  its  continuance,  it  was  held  that,  as  the  first 
letter  required  the  credit  to  be  used  by  draft 
at  sixty  days'  sight,  the  same  requirement 
should  be  presumed  to  have  been  contemplated 
by  subsequent  letters,  and  therefore  should 
apply  to  the  enlarged  credit.  Birckhead  v. 
Brown,  5  Hill  (N.  Y.)  634,  2  Den.  (N.  Y.)  375. 

Language  Construed  in  Light  of  Circumstances. 
— In  the  construction  of  a  written  promise  re- 
lied upon  as  an  acceptance,  where  the  meaning 
is  doubtful,  it  is  proper  to  receive  evidence  of 
the  surrounding  circumstances  where  tending 
to  explain  the  language  of  the  writing.  Barney 
v.  Worthington,  37  N.  Y.  112  ;  Exchange  Bank 
v.  Hubbard,  62  Fed.  Rep.  112,  26  U.  S.  App. 
133.    See  Murdock  v.  Mills,  11  Met.  (Mass.)  5. 

And  the  construction  given  to  the  contract 
by  the  parties  themselves  should  be  taken  into 
consideration.  Hall  v.  Emporia  First  Nat. 
Bank,  133  111.  234. 

3.  Wallace  v.  Agry,  5  Mason  (U.  S.)  118; 
Van  Reimsdyk  v.  Kane,  1  Gall.  (U.  S.)  630; 
Gates  v.  Parker,  43  Me.  544;  Franklin  Bank  v. 
Lynch,  52  Md.  280,  36  Am.  Rep.  375;  Barney 
v.  Newcomb,  9  Cush.  (Mass.)  52;  Bissell  v. 
Lewis,  4  Mich.  450;  Germania  Nat.  Bank  v. 
Taaks,  101  N.  Y.  448. 

Authority  to  Value  on  Drawee. — Authority  to 
value  on  the  drawee  for  a  certain  sum  is  equiv- 
alent to  a  promise  to  accept.  Ogden  v.  Gill- 
ingham,  1  Baldw.  (U.  S.)  38. 

A  Notification  to  Draw  Pursuant  to  a  Promise 
to  notify  a  person  when  he  might  draw  has 
been  construed  as  an  acceptance.  Smith  v. 
Brown,  2  Marsh.  41. 

An  Authority  to  Draw  on  Either  of  Two  Per- 
sons, with  an  undertaking  of  both  to  be  respon- 
sible for  the  acceptance  of  either,  renders  both 
liable  for  drafts  drawn  upon  either.  Michigan 
State  Bank  v.  Peck,  28  Vt.  200,  65  Am.  Dec. 
234.  See  also  Michigan  State  Bank  v.  Leaven- 
worth, 28  Vt.  209. 

4.  Barney  v.  Worthington,  37  N.  Y.  112; 
Ulster  County  Bank  v.  McFarlan,  3  Den.  (N. 
Y.)  553;  Michigan  Bank  v.  Ely,  17  Wend. 
(N.  Y.)  510;  Merchants'  Bank  v.  Griswold,72 
N.  Y.  479,  28  Am.  Rep.  159. 

5.  Michigan  State  Bank  v.  Leavenworth,  28 
Vt.  209. 

6.  Ulster  County  Bank  v.  McFarlan,  3  Den. 
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the  drawer  may  exercise  his  own  discretion  and  draw  either  after  date  or  after 
sight,  as  suits  his  own  convenience.1 

/.  Variance  between  Authority  and  Bill. — In  order  that  an  author- 
ity to  draw  and  promise  to  accept  may  operate  as  a  virtual  acceptance,  the  bill 
alleged  to  have  been  drawn  pursuant  thereto  must  not  vary  from  the  author- 
ity and  promise  in  any  material  particular,  but  must  be  in  substantial  compli- 
ance therewith.2 

Variance  as  to  Amount. — A  promise  to  accept  a  draft  for  a  certain  specified  sum 
cannot  operate  as  an  acceptance  of  a  draft  drawn  for  a  larger  sum,3  even  to  the 
extent  of  the  amount  for  which  authority  to  draw  was  given.4 

Variance  as  to  Place  of  Payment. — Where  no  place  of  payment  is  named  in  the 
authority  or  promise,  if  the  bill  is  made  payable  elsewhere  than  at  the  place 
of  residence  of  the  drawee,  no  liability  as  acceptor  accrues  by  reason  of  such 
promise.5 

Variance  as  to  Date. — Where  one  person  gave  a  written  authority  to  another  to 
draw  a  draft  on  him  at  "  ninety  days  from  the  ioth  April,"  it  was  held  that 
no  obligation  arose  to  accept  a  draft  drawn  at  ninety  days  from  the  16th  of 
April.6 

Authority  to  Draw  "  After  Sight  " — Bill  Drawn  "  After  Date." — Nor  will  a  promise  to 
accept  a  draft  drawn  payable  a  stipulated  time  after  sight  constitute  a  con- 
structive acceptance  of  a  draft  drawn  payable  the  named  number  of  days 
after  date.7 

Correction  of  Variance  by  Subsequent  Bill. — Where  a  bill  as  presented  does  not  con- 
form to  the  authority  given,  the  drawee  may,  by  a  subsequent  bill  drawn 
within  a  reasonable  time  and  complying  with  the  requirements  of  the  authority, 
be  rendered  liable  as  acceptor.8 


(N.  Y.)  553.  See  also  Johnson  v.  Clark,  39 
N.  Y.  216. 

Intention  of  Parties  must  Control.  — In  Burns 
v .  Rowland,  40  Barb.  (N.  Y.)  368,  it  was  held 
that  the  construction  of  an  authority  to  draw 
at  so  many  days  depends  upon  the  intention 
of  the  parties,  to  be  ascertained  solely  from 
the  circumstances  of  the  case,  and  that  no  in- 
dependent presumption  of  the  intention  of 
the  drawee  arises.  In  delivering  the  opinion 
of  the  court  in  this  case,  Scrugham,  J.,  said 
that  the  case  of  Ulster  County  Bank  v.  Mc- 
Farlan,  3  Den.  (N.  Y.)  553, .was  not  to  be  re- 
garded as  giving  a  precise  legal  meaning  to 
the  phrase  under  discussion,  but  was  to  be 
regarded  as  founded  upon  considerations  of 
the  intention  of  the  parties  in  using  those 
words. 

1.  Franklin  Bank  v.  Lynch,  52  Md.  281,  36 
Am.  Rep.  375;  Barney  v.  Newcomb,  9  Cush. 
(Mass.)  55;  Allentown  Nat.  Bank  v.  Kimes, 
12  Phila.  (Pa.)  329;  Montreal  Bank  v.  Thomas, 
16  Ont.  Rep.  503. 

2.  BUI  must  Conform  to  Authority. —  Lacon 
First  Nat.  Bank  v.  Bensley,  2  Fed.  Rep.  609; 
Lanusscf;.  Barker,  3  Wheat.  (U.S.)  101 ;  Lind- 
ley  v.  Waterloo  First  Nat.  Bank,  76  Iowa  629, 
14  Am.  St.  Rep.  254;  Gates  v.  Parker,  43  Me. 
544;  Lewis  v.  Kramer,  3  Md.  265;  Brown  v. 
Ambler,  66  Md.  391;   Murdock  t'.  Mills  it 

t.  (Mass.)  10;  Brinkman  t\  Hunter,  73  Mo. 
'72>  39  Am.  Rep.  492;  Ulster  County  Bank 
v.  MeFarlan,  5  Hill  (N.  Y.)  432;  American 
Water-Works  Co.  v.  Venner,  63  Hun  (N.  Y.) 
632,18  N.Y.  Supp.  379;  Michigan  State  Hank 
v.  Leavenworth,  28  Vt.  209.  And  see  Hirck- 
head  v.  Brown,  5  Hill  (N.  Y.)  634;  Walrath 
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v.  Thompson,  6  Hill  (N.  Y.)  540;  Dobbin  v. 
Bradley,  17  Wend.  (N.  Y.)  422. 

Where  authority  was  given  by  letter  to  draft 
on  the  writers  at  sight  with  a  bill  of  lading  for 
five  hundred  dollars,  as  soon  as  the  schooner 
Russell  should  complete  her  cargo  of  yellow 
pine  flooring,  the  authors  of  the  letter  stating 
that  they  would  honor  the  draft,  such  promise, 
it  was  held,  imposed  no  obligation  upon  them 
to  accept  adraftdrawn  on  acargo  of  yellow  pine 
lumber,  a  little  more  than  a  third  of  which  was 
of  the  designated  description.  Brown  v.  Am- 
bler, 66  Md.  391 . 

3.  BUI  must  Conform  to  Promise  In  Amount. 
— Brinkman  v.  Hunter,  73  Mo.  172,  39  Am. 
Rep.  492. 

In  Lindley  v.  Waterloo  First  Nat.  Bank,  76 
Iowa  630,  14  Am.  St.  Rep.  254,  the  defendant, 
who  resided  in  Iowa,  telegraphed  the  plaintiff, 
a  resident  of  California,  that  it  would  pay  the 
draft  of  a  named  person  for  two  thousand 
dollars;  but  the  draft  was  made  for  the  stipu- 
lated sum,  with  exchange  on  New  York, 
which  was  two  dollars  more.  It  was  held  in 
this  case  that  there  was  no  constructive  ac- 
ceptance of  the  draft  as  drawn. 

4.  Mrinkman  V.  Hunter,  73  Mo.  172,  39  Am. 
Rep.  492. 

6.  Michigan  State  Hank  v.  Leavenworth,  28 
Vt.  209.  See  Lanusse  v.  Barker,  3  Wheat. 
(U.  S.)  10X. 

6.  Lewis  v.  Kramer,  3  Md.  265. 

7.  Johnson  7'.  Clark,  39  N.  V.  216.  See 
lUpra,  this  section,  Construction  of  Promises 
to  Pay  or  Aeerf>t. 

8.  MUtako  In  Drawing  BUI—  Correction  by  Bub- 
ooqucnt Bill.  —  In  Johnson  :•.  Clark,  39  N.Y.  216, 
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8.  Verbal  Acceptances  and  Promises  to  Accept  as  Affected  by  Statute  of  Frauds. 

— The  question  has  frequently  arisen  how  far  a  verbal  acceptance  or  a  verbal 
promise  to  accept  a  bill  of  exchange  is  within  the  provision  of  the  statute  of 
frauds  in  regard  to  promises  to  answer  for  the  debt  of  another.1  According 
to  the  statement  and  reasoning  of  some  of  the  authorities,  the  obligation  of 
an  acceptor  is  an  original  and  not  a  secondary  promise.  It  is  therefore  at 
once  placed  without  the  operation  of  the  statute.2    By  other  authorities,  a 


it  appeared  that  the  defendants  had  agreed  to 
accept  a  draft  drawn  on  them  for  a  stipulated 
amount  at  twenty  days'  sight,  the  authority  to 
draw  and  promise  to  accept  consisting  of  a 
telegram  sent  to  the  prospective  drawer.  The 
recipient  of  the  telegram,  showing  his  author- 
ity, drew  a  draft  for  the  amount  named  at 
twenty  days  from  dale,  and  procured  the  plain- 
tiffs to  discount  it.  When  presented,  how- 
ever, the  defendants  refused  to  accept  or  pay 
the  draft  because  not  drawn  according  to  their 
authority.  Subsequently,  however,  the  plain- 
tiffs procured  a  new  draft  drawn  in  accordance 
with  the  terms  of  the  authority,  which,  how- 
ever, the  defendants  refused  to  pay.  Dwight, 
J.,  delivering  the  opinion  of  the  court  in  this 
case,  said:  "The  statute  makes  the  promise 
to  accept  equivalent  to  an  actual  acceptance 
of  the  bill  to  be  drawn,  or  in  other  words 
makes  it  a  constructive  acceptance,  which  may 
be  treated  as  if  it  were  actually  made,  and  as 
such  it  was  no  more  to  be  revoked  after  money 
had  been  advanced  on  the  faith  of  it  than  an 
actual  acceptance  written  on  the  face  of  a  bill. 
I  think  the  liability  of  the  defendants  was  fixed 
when  the  plaintiffs  paid  their  money  for  this 
constructive  acceptance  of  the  defendants,  and 
that  when  the  first  attempt  to  make  a  draft,  to 
which  that  acceptance  should  apply,  proved 
to  be  ineffectual,  it  was  the  right  of  the  plain- 
tiffs to  have  another  draft  which  should  be 
within  the  prescribed  conditions."  See  also 
Steman  v.  Harrison,  42  Pa.  St.  57,  82  Am. 
Dec.  491. 

1.  Statutes  Requiring  Written  Acceptances. — 

Where  a  statute  provides  that  an  acceptance 
must  be  in  writing  and  signed,  and  further 
provides  that  an  unconditional  promise  in 
writing  to  accept  shall  be  a  sufficient  accept- 
ance in  favor  of  one  who  takes  the  bill  for 
value  on  the  faith  thereof,  a  promise  to  pay  a 
nonexistent  draft,  to  be  drawn  on  the  promisor 
by  a  debtor  of  a  promisee,  is  void  unless  in 
writing  and  signed.  Wakefield  v.  Greenhood, 
29  Cal.  597.  See  also  Flato  v.  Mulhall,  72 
Mo.  522;  Blakiston  v.  Dudley,  5  Duer  (N. 
Y.)  373,  cases  decided  under  statutes  contain- 
ing similar  provisions,  but  in  which  the  court 
quoted  an  exception  in  the  statutes  saving  the 
rights  of  one  who  had  drawn  or  negotiated 
the  bill  upon  the  faith  of  a  promise  to  accept, 
to  recover  damages  of  the  provision  for  its 
breach;  an  exception  which,  in  each  case,  was 
held  not  to  apply  upon  the  facts. 

2.  Tbe  Statute  of  Frauds  Not  Applicable  to  Ob- 
ligations under  Law  Merchant. — In  Steele  v. 
M'Kinlay,  L.  R.  5  App.  769,  Lord  Black- 
burn said:  "By  the  general  law  of  merchant 
adopted  with  some  modifications,  I  believe,  in 
every  civilized  country,  and  certainly  in  both 
England  and  Scotland,  the  acceptor  of  a  bill 


of  exchange  comes  under  an  obligation  to  any 
one  who  becomes  the  holder,  to  pay  him,  and 
the  drawer  comes  under  an  obligation  to  the 
holder  to  pay  him  if  the  person  on  whom  the 
bill  is  drawn  does  not  accept  and  pay  the  bill 
and  the  drawer  has  due  notice  of  the  dishonor. 
And  any  one  who  indorses  that  bill  comes 
under  an  obligation  to  all  subsequent  holders 
of  the  bill  precisely  similar  to  that  of  the 
drawer,  but  he  does  not  come  under  any  such 
obligation  to  prior  parties  to  the  bill.  *  *  * 
This  obligation  incurred  under  the  custom  of 
merchants  is  not  affected  by  the  statute  of 
frauds.  *  *  *  The  motive  or  object  of  the 
party  who  incurs  the  obligation  on  the  bill 
may  be  to  guarantee  a  third  person,  and  that 
may  be  known  to  the  person  who  gives  value 
for  the  bill,  but  the  obligation  is,  by  the  cus- 
tom of  merchants,  on  the  bill." 

See  also,  to  the  effect  that  obligations  under 
the  law  merchant  are  not  within  the  operation 
of  the  statute  of  frauds,  Crowell  v.  Van  Bib- 
ber, 18  La.  Ann.  637. 

In  Barker  v.  Prentiss,  6  Mass.  430,  Parsons, 
C.  J.,  said  :  "  Neither  a  bill  of  exchange  on  its 
face,  nor  the  indorsements,  are  within  the 
statute  of  frauds." 

Obligation  of  Acceptor  Original,  Not  Collateral. 
— In  Townsley  v.  Sumrall,  2  Pet.  (U.  S.)  181, 
Story,  J.,  said:  "If  a  person  undertake,  in 
consideration  that  another  will  purchase  a  bill 
already  drawn,  or  to  be  thereafter  drawn,  and 
as  an  inducement  to  the  purchaser,  to  accept 
it,  and  the  bill  is  drawn  and  purchased  upon 
the  credit  of  such  promise  for  a  sufficient  con- 
sideration, such  promise  to  accept  is  binding 
upon  the  party.  It  is  an  original  promise  to  the 
purchaser,  not  merely  a  promise  for  the  debt 
of  another;  and,  having  a  sufficient  considera- 
tion to  support  it,  in  reason  and  justice,  as 
well  as  in  law,  it  ought  to  bind  him.  It  is  of 
no  consequence  that  the  direct  consideration 
moves  to  a  third  person,  as  in  this  case  to 
the  drawer  of  the  bill ;  for  it  moves  from  the 
purchaser,  and  is  his  inducement  for  taking 
the  bill.  He  pays  his  money  upon  the  faith  of 
it,  and  is  entitled  to  claim  a  fulfilment  of  it. 
It  is  not  a  case  falling  within  the  objects  or  the 
mischiefs  of  the  statute  of  frauds.  If  A  says 
to  B, '  Pay  so  much  money  to  C  and  I  will  pa}-  it 
to  you,'  it  is  an  original  independent  promise ; 
and  if  the  money  is  paid  upon  the  faith  of  it, 
it  has  been  always  deemed  an  obligatory  con- 
tract even  though  it  be  by  parol,  because 
there  is  an  original  consideration  moving  be- 
tween the  immediate  parties  to  the  contract. 
Damage  to  the  promisee  constitutes  as  good  a 
consideration  as  benefit  to  the  promisor.  In 
cases  not  absolutely  closed  by  authority  this 
court  has  already  expressed  a  strong  inclina- 
tion not  to  extend  the  operation  of  the  statute 
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promise  to  accept  where  no  new  consideration  moves  between  the  parties  to 
the  promise  is  held  to  be  collateral  and  within  the  statute.1  But  the  doctrine 
that  the  acceptor  is  estopped  by  his  acceptance  to  deny  that  he  has  funds  of 
the  drawer  in  his  hands  2  has  been  applied  to  meet  this  argument.3  And  it  is 
to  be  noted  that  a  new  and  sufficient  consideration  to  prevent  the  application 
of  the  statute  may  be  found  in  the  alteration  of  the  position  of  the  holder 
where  he  has  taken  the  bill  upon  the  faith  of  the  promise,4  or  released  his 
rights  in  reliance  thereon.5 

Where  the  Drawer  Has  Funds  in  the  Drawee's  Hands. — Where  there  are  actually 
funds  of  the  drawer  in  the  hands  of  the  drawee,  the  latter's  acceptance  is  not 
an  undertaking  to  pay  the  debt  of  another,  but  is  simply  an  agreement  to  pay 
to  another  person  his  own  debt  to  the  drawer.6 


of  frauds,  so  as  to  embrace  original  and 
distinct  promises,  made  by  different  persons 
at  the  same  time  upon  the  same  general  con- 
sideration." 

In  Nelson  v.  Chicago  First  Nat.  Bank,  48 
111.  36,  95  Am.  Dec.  510,  Lawrence,  J.,  in  de- 
livering the  opinion  of  the  court,  said  :  "A 
parol  promise  to  accept  or  pay  a  nonexisting 
bill  is  no  more  within  our  statute  of  frauds 
than  would  be  a  similar  promise  to  pay  an  ex- 
isting bill,  and  clearly  neither  is  within  the 
statute,  for  such  a  promise  as  stated  by  Mr. 
Justice  Story,  in  Townsley  v.  Sumrall,  2  Pet. 
( U.  S.)  182,  '  is  an  original  promise  to  the  pur- 
chaser, not  merely  a  promise  for  the  debt  of 
another.'  Such  a  promise  gains  no  additional 
validity  or  obligation  from  being  in  writing. 
It  is  merely  susceptible  of  clearer  proof." 

See  also  to  the  effect  that  a  verbal  accept- 
ance is  not  within  the  statute  of  frauds: 

United  States.  —  Shields  v.  Middleton,  2 
Cranch  (C.  C.)  205;  Van  Reimsdyk  v.  Kane, 
1  Gall.  (U.  S.)  630. 

Arkansas.  —  Byrd  v.  Bertrand,  7  Ark.  327. 

Connecticut.  —  Jarvis  v.  Wilson,  46  Conn. 
90,  33  Am.  Rep.  18. 

Illinois.  —  Gillilan  v.  Myers,  31  III.  525; 
Jones  v.  Council  Bluffs  Branch  of  Iowa  State 
Bank,  34  111.  313,  85  Am.  Dec.  306. 

Indiana. — Greenhow  v.  Boyle,  7  Blackf. 
(Ind.)  56;  Louisville,  etc.,  R.  Co.  v.  Caldwell, 
98  Ind.  250. 

Kentucky.  —  Byrne  T'.  Schwing,  6  B.  Mon. 
(Ky.)  199. 

Louisiana.  —  Eastin  -•.  Osborn,  26  La.  Ann. 

Maine.  —  Kendall  v.  Galvin,  15  Mc.  131,  32 
Am.  Dec.  141. 

Mississippi.  —  McCutchen  t>.  Rice,  56  Miss. 
455- 

Nebraska. — Trego  r\  Lowrey,  8  Neb.  239. 

New  York.  —  Green  v.  Goings,  7  Barb.  (N. 
Y.)  653.  See  Blakiston  v.  Dudley,  5  Duer 
(N.  Y.)  373,  where  the  point  was  raised  but 
not  determined. 

North  Carolina. — Jordan  v.  Tarkington,  4 
Dev.  L.  ( N.  Car.)  357. 

Pennsylvania. — Spaulding  r\  Andrews,  48 
Pa.  St.  411  ;  Dull  v.  Bricker,  76  Pa.  St.  255. 

South  Carolina . — Stroheckcr  v.  Cohen,  1 
Spears  L.  (S.  Car.)  349. 

Tennessee .  —  Montague  v.  Myers,  11  Hcisk. 

(Tenn.)  539. 

Vermont. — Fisher  v.  Beckwith,  19  Vt.  31,  46 
Atn.  Dec.  174;  Arnold  v.  Sprague,  34  Vt.  410. 


1.  Verbal  Promise  to  Accept  without  New  Con- 
sideration Is  within  the  Statute. — Morse  v. 
Massachusetts  Nat.  Bank,  1  Holmes  (U.  S.) 
209;  Pluinmer  v.  Lyman,  49  Me.  229;  Manley 
v.  Geagan,  105  Mass.  446 ;  Strohecker  v.  Cohen, 
1  Spears  L.  (S.  Car.)  349.  See  Dunbar  v.  Smith, 
66  Ala.  490;  Pike  v.  Irwin,  1  Sandf.  (N.  Y.) 
14.  In  the  first  case  cited  the  court  said  :  "It  is 
not  perceived  how  any  sound  reason  can  be 
given  why  a  verbal  acceptance,  or  promise  to 
accept,  for  the  mere  accommodation  of  the 
drawer, without  funds  or  value  received,  should 
not  be  treated  as  within  the  statute.  *  *  *  In 
Townsley  v.  Sumrall,  2  Pet.  (U.  S.)  170,  which 
decides  that  a  verbal  accommodation  accept- 
ance is  taken  out  of  the  statute  by  the  circum- 
stance that  the  party  to  whom  the  promise  was 
made  paid  money  on  the  strength  of  it,  the 
whole  opinion  on  this  point  in  the  case  pro- 
ceeds on  the  assumption  that,  without  some 
new  and  original  consideration  moving  be- 
tween the  parties  to  the  collateral  undertaking, 
a  verbal  accommodation  acceptance  is  within 
the  statute." 

Unauthorized  Verbal  Acceptance  by  Agent. — 
In  the  case  of  Quin  v.  Hanford,  1  Hill  (N.  Y.) 
82,  it  was  sought  to  hold  an  agent  liable  upon 
a  verbal  acceptance  of  a  draft  drawn  upon  his 
principal,  any  contract  of  acceptance  being 
clearly  beyond  the  scope  of  such  agent's 
authority.  It  was  held,  however,  that,  inas- 
much as  such  promise  was  clearly  an  under- 
taking to  pay  the  debt  of  another,  it  was  within 
the  statute  of  frauds  and  unenforceable. 

2.  See  infra,  this  title,  Liabilities  of  Parties. 

3.  Jarvis  v.  Wilson,  46  Conn.  90,  3^  Am. 
Rep.  18. 

4.  Townsley  v.  Sumrall,  2  Pet.  (U.  S.)  170, 
quoted  in  notes  on  preceding  page.  Stro- 
hecker v.  Cohen,  1  Spears  L.  (S.  Car.)  349; 
Kelley  r1.  Greenough,  9  Wash.  660.  See  also 
Flato      Mulhall,  72  Mo.  522. 

6.  Release  of  Property  from  Lien  Asserted  by 
Payee — In  Dunbar  v.  Smith,  66  Ala.  490,  it 
was  held  that  if  an  acceptance  is  given  at  the 
instance  of  the  drawer,  to  procure  the  release 
of  his  property  from  a  lien  asserted  by  the 
payee,  and  the  property  is  thereupon  released 
and  surrendered,  the  acceptance  is  a  new  and 
Independent  contract,  founded  on  n  sufficient 

consideration,  and  not  within  the  statute  of 
frauds.  Hut  gee  Blackiston  r.  Dudley,  g  Duer 
(N.  Y.)  373. 

8.  Louisville,  etc.,  R.  Co.  v.  Caldwell,  98 
Ind.  250;  Pierce  :•.  Kittredge,  115  Mass.  374. 
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IV.  TKANSFER — 1.  Methods  of  Transfer  Generally — Assignment  of  Choses  in  Action. — 

The  method  of  transfer  of  ordinary  choses  in  action  is  by  assignment,  and  the 
general  rule  of  law  is  that  the  assignee  takes  only  the  title  of  his  assignor.1 

Negotiation  of  Bills  and  Notes. — But  to  this  there  is  an  exception  in  the  case  of 
negotiable  instruments,  such  as  negotiable  bills  of  exchange  and  promissory 
notes  ;  for  the  law  merchant,  by  which  these  instruments  are  governed,  gives 
them,  in  many  respects,  the  character  and  currency  of  money,  and  title  maybe 
transferred  by  delivery  where  the  paper  is  payable  to  bearer,  or  by  indorse- 
ment where  it  is  payable  to  order,  so  as  to  vest  in  a  transferee,  who  takes  the 
instrument  under  certain  conditions,  a  better  title  than  that  of  his  transferrer.2 
Such  a  transfer,  under  the  rules  of  the  law  merchant,  is  called  negotiation,  in 
contradistinction  to  assignment.3 

Assignment  of  Bills  and  Notes  as  Choses  in  Action. — But  the  transfer  of  negotiable  bills 
and  notes,  unless  made  in  accordance  with  the  rules  of  the  law  merchant  as  to 
delivery  and  indorsement,  does  not  differ  from  the  transfer  of  other  choses  in 
action,  and  the  title  to  bills  and  notes  may  be  transferred  by  assignment,  with 
the  usual  incidents  thereof.4 

Transfer  by  Operation  of  Law. — To  these  methods  of  transferring  title  to  negotiable 
instruments  by  the  act  of  the  parties,  the  transfer  or  devolution  of  title  by 
operation  of  law  may  be  added.5 

Gifts  of  Bills  and  Notes  are  treated  elsewhere  in  this  work.6 

2.  Negotiation,  Time  of— a.  In  General. — What  bills  and  notes  are  nego- 
tiable, and  the  method  of  negotiation  as  depending  upon  the  form  of  the 
instrument,  are  considered  in  detail  in  the  subsequent  sections  on  negotia- 
tion by  delivery  and  indorsement.  It  may  be  observed  generally  that  only 
paper  containing  negotiable  words,  such  as  "  order"  or  "  bearer,"  is  negotiable 
by  the  law  merchant.7 

b.  Overdue  Paper — (i)  In  General. — The  mere  fact  that  negotiable 
paper  has  become  overdue  before  its  transfer  does  not  deprive  it  of  its  nego- 
tiable character.  After  maturity  it  may  still  pass  from  hand  to  hand  ad  infini- 
tum. Moreover,  the  indorser  after  maturity  writes  in  the  same  form,  and  is 
bound  only  upon  the  same  condition  of  demand  upon  the  drawer  in  case  of  a 
bill,  and  notice  of  nonpayment  whether  in  case  of  a  bill  or  note,  as  any  other 
indorser.  Thus  the  paper  preserves  its  mercantile  existence,  and  retains  the 
same  attributes  of  a  proper  bill  or  note,  and  circulates  as  such  in  the  commer- 
cial community.8 

1.  See  the  title  Assignments,  vol.  2,  p.  1007.      Special  Clauses  and  Notes—  Words  of  Negotia- 

2.  See  infra,  this  title,  Rights  of  Holders.  bility. 

3.  Negotiation.  —  Negotiation  is  transfer  ac-  In  Mississippi  by  Statute  the  full  qualities  of 
cording  to  the  form  required  by  the  law  mer-  negotiable  paper  are  taken  away  from  bills  and 
chant.  Chalmers'  Bills  of  Exchange  (5th  notes  except  those  payable  to  bearer.  Miss. 
Eng.  ed.),  p.  122  Anno.  Code  1892,  §  3503  ;  Winstead  v.  Davis, 

A  bill  is  negotiated  when  it  is  transferred  45  Miss.  785;  Mercien  v.  Cotton,  34  Miss.  64; 
from  one  person  to  another  in  such  a  way  as  Stokes  v.  Winslow,  31  Miss.  518. 
to  constitute  the  transferee  the  holder  of  the  How  Long  Negotiability  Continues. — Where  a 
bill.  English  Bills  of  Exchange  Act,  §  31.  bill  is  negotiable  in  its  origin,  it  continues  to 
See  also  Griffin  v.  Weatherby,  L.  R.  3  Q.  B.  be  negotiable  until  it  has  been  restrictively 
761;  Baring  v.  Lyman,  1  Story  (U.  S.)  416,  indorsed,  or  discharged  by  payment  or  other- 
per  Story,  J.;  Walker  v.  Ocean  Bank,  19  Ind.  wise.  English  Bills  of  Exch.  Act,  §  36;  Cal- 
250;  Lowrie  v.  Zunkel,  49  Mo.  App.  156;  low  v.  Lawrence,  3  M.  &  S.  97. 
Blakiston  v.  Dudley,  5  Duer  (N.  Y.)  377.  See  infra,  this  section.  The  Various  Kinds 

Presentment  for  acceptance  is  not  a  nego-  of  Indorsement — Restrictive  Indorsement;  and 
tiation.    Sharpies  v.  Rickard,  2  H.  &  N.  57.      infra,  this  title.  Discharge  and  Payment. 

4.  See  infra,  this  section,  Transfer  by  As-  8.  Overdue  Paper  —  England.  —  Mitford  v. 
signment.  Walcott,  I  Ld.  Raym.  574;  Woodward-'.  Pell, 

5.  See  infra,  this  section,  Transfer  by  Oper-  L.  R.  4  O.  B.  55;  Charles  v.  Marsden,  1 
at  ion  of  Law.  Taunt.  224;  Graves  v.  Key,  3  B.  &  Ad.  313, 

6.  See  "the  title  Gifts;  also  supra,  this  title,  23  E.  C.  L.  79;  Dehers  v.  Harriot,  1  Show. 
The  Consideration — Want  or  Failure  of  Consid-  163;  Stein  v.  Yglesias,  3  Dowl.  252,  I  C.  M.  & 
eration.  R.  565;  Taylor  v.  Mather,  3  T.  R.  S3,  note  a. 

7.  See  supra,  this  title,  Orderly  Parts  and         United  States. — National  Bank  v.  Texas, 
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But  after  the  Bill  or  Note  Becomes  Due  it  is  payable  whenever  the  holder  chooses  to 
demand  it,  and  for  this  purpose  an  action  at  law  is  sufficient  demand  as  be- 
tween the  maker  and  holder.  Like  a  contract  for  the  payment  of  money, 
where  no  time  of  payment  is  specified  it  is  legally  payable  presently.1 

(2)  When  Paper  Deemed  Overdue — (a)  In  General. — Where  a  bill  or  note  is 
made  payable  at  a  fixed  time,  either  after  date  or  after  sight  or  demand,  its 
maturity,  taking  into  account  the  three  days  of  grace  universally  allowed, 
accrues  upon  the  third  day  thereafter.  At  any  time  during  business  hours 
upon  that  day  demand  may  be  made,  and  upon  nonpayment  notice  may  be 
given  to  indorsers.  With  regard  to  paper  payable  at  sight  or  on  demand,  a 
reasonable  time  is  to  be  allowed  before  it  is  to  be  deemed  overdue  and  dis- 
honored.2 

Notes  Bearing  interest. — A  distinction  has  sometimes  been  drawn  between  notes 
payable  on  demand  with  interest,  and  those  so  payable  without  interest — allow- 
ing a  greater  negotiability  to  the  former.3  This  distinction  seems,  however,  to 
be  more  or  less  fanciful,  and  has  seldom  been  adverted  to.4 


20  Wall.  (U.  S.)  72.  See  also  Thompson  v. 
Perrine,  106  U.  S.  589. 

California. — Beebe  v.  Brooks,  12  Cal.  308. 

Connecticut. — Bishop  v.  Dexter,  2  Conn. 
419;  French  v.  Jarvis,  29  Conn.  347.  See 
also  Curtis  v.  Bemis,  26  Conn.  1,  68  Am. 
Dec.  377- 

Louisiana. — Cammack  v.  Gordon,  20  La. 
Ann.  213. 

Maine. — Hatch  v.  Dennis,  10  Me.  244. 

Maryland. — McSherry  v.  Brooks,  46  Md. 
103;  Annan  v.  Houck,  4  Gill  (Md.)  325,  45 
Am.  Dec.  133;  Renwick  v.  Williams,  2  Md.  356. 

Massachusetts. — Crossen  v.  Hutchinson,  9 
Mass.  205;  Farnum  v.  Fowle,  12  Mass.  89; 
Colt  v.  Barnard,  18  Pick.  (Mass.)  260,29  Am. 
Dec.  584;  Granite  Bank  v.  Ayers,  16  Pick. 
(Mass.)392;  Baxter  v.  Little,  6  Met.  (Mass.)  7, 
39  Am.  Dec.  707. 

Minnesota. — Hart  v.  Eastman,  7  Minn.  74. 

Missouri. — Powers  v.  Nelson,  19  Mo.  190; 
Armstrongs.  Armstrong,  36  Mo.  225;  Morg- 
ner  v.  Bigelow,  3  Mo.  App.  592. 

New  York. —  Berry  v.  Robinson,  9  Johns. 
(N.  Y.)  121,  6  Am.  Dec.  267;  Havens*.  Hunt- 
ington, 1  Cow.  (N.  Y.)  387;  Williams  v. 
Matthews,  3  Cow.  (N.  Y.)  252;  Leavitt  v. 
Putnam,  3  N.  Y.  494,  53  Am.  Rep.  322,  revers- 
ing 1  Sandf.  (N.  Y.)  199;  St.  John  v.  Roberts, 
31  N.  Y.  441,  reversing  6  Bosw.  (N.  Y.)  593; 
James  v.  Chalmers,  6  N.  Y.  209. 

Oregon. — Adair  v.  Lenox,  15  Oregon  489. 

Pennsylvania. — Barton  v.  Baker,  1  S.  t%  R. 
(Pa.)  334,  7  Am.  Dec.  620;  Tyler  v.  Young, 
30  Pa.  St.  143. 

South  Carolina.  —  Allwood  v.  Hascldon,  2 
Bailey  L.  (S.  Car.)  457. 

Tennessee.  —  Kirkpatrick  v.  McCullough,  3 
Humph.  (Tcnn.)  171,  39  Am.  Dec.  158. 

Vermont. — Nash  v.  Harrington,  2  Aik.  (Vt.) 
9,  16  Am.  Dec.  672.  Sec  also  Britton  v. 
Bishop.  11  Vt.  70. 

Virginia. — Davis  v.  Miller,  14  Gratt.  (Va.) 
1;  Hroun  v.  Hull,  33  Gratt.  (Va.)  23. 

How  Distinguishable  from  a  Mere  Chose  in 
Action.  —  In  Hatch  v.  Dennis,  10  Me.  244, 
Parris,  J.,  in  speaking  of  the  negotiability  of 
a  bill  or  note  after  maturity,  laid:  "The  in- 
strument still  retains  its  negotiable  charac- 
ter, and  may  be  passed  by  indorsement,  or,  if 
previously  indorsed,  by  delivery  only,  and 
is   distinguishable  from  a    mere  chose  in 


action,  inasmuch  as  the  holder  may  maintain 
an  action  in  his  own  name." 

Transfer  Vests  Legal  Title  as  against  Garnish- 
ing Creditor  of  Transferrer. — In  Edney  v.  Willis, 
23  Neb.  56,  it  was  held  that  where  a  negotia- 
ble note  is  transferred  by  indorsement  after 
maturity,  the  legal  title  is  thereby  vested  in 
the  indorsee;  and  after  such  transfer,  the 
amount  due  on  the  note  cannot  be  garnished 
in  the  hands  of  the  maker  as  a  debt  due  the 
original  holder,  whether  the  maker  has  notice 
of  the  transfer  or  not.  See  also  to  the  same 
effect  Knisely  v.  Evans,  34  Ohio  St.  158. 

Ohio  Statute. — Under  the  provision  of  the 
Rev.  Stat,  of  Ohio,  §  3173,  if  any  bond, 
note,  bill  of  exchange,  or  check  is  indorsed 
or  delivered  after  the  day  on  which  it  is 
made  payable,  and  the  indorsee  institutes  an 
action  thereon  against  the  maker,  drawer,  or 
acceptor,  the  defendant  is  to  be  allowed  to 
set  up  any  defense  he  might  have  had,  had 
the  action  been  instituted  in  the  name  and 
for  the  use  of  the  person  to  whom  the  bond, 
note,  bill,  or  check  was  originally  made  pay- 
able. See  also  Lillie  v.  Bates,  3  Ohio  Cir. 
Ct.  Rep.  94;  Osborn  v.  McClelland,  43  Ohio 
St.  284. 

1.  Payable  on  Demand  after  Maturity. — Pat- 
terson v.  Todd,  18  Pa.  St.  426,  57  Am.  Dec.  622. 

2.  See  infra,  this  section.  See  also  infra, 
this  title,  Diligence  Required  of  Holder. 

3.  Demand  Notes  with  Interest.  —  Barough  v. 
White,  4  B.  &  C.  325,  10  E.  C.  L.  345;  Gas- 
coyne  v.  Smith.  M'Clel.  &  Y.  338;  Wethey 
v.  Andrews,  3  Hill  (N.  Y.)  582;  Wright  v. 
Leibert,  4  Phila.  (Pa.)  54. 

Apparent  Maturity —Statutes. — See  also  the 
Civil  Codes  of  California  anil  other  western 
states,  providing  for  the  "apparent  matu- 
rity "  of  bills  and  notes  payable  at  sight,  on 
demand,  etc.,  with  or  without  interest.  Cal. 
Civ.  Code,  §§  3»34,  3135.  3>3°.  Rev.  Code  of 
Dakota,  1885,  g§  1859,  i860,  l86l;  Compiled 
Laws  of  Utah,  188S.       2S77,  2878,  2879. 

In  Connecticut  by  statute  a  negotiable  prom- 
issory note  payable  on  demand  is  to  be  con- 
sidered dishonored  if  it  remains  unpaid  four 
months  after  elate.  Sec  Rhodes  V,  Seymour, 
36  Conn.  1;  Seymour  v.  Continental  L.  Ins. 
Co.,  44  Conn.  300,  26  Am.  Rep.  469. 

4.  England.— Hotiotk  v.  Ell  am,  2  M.  &  W. 
461;  Brooks  v.  Mitchell,  9  M.  &  W.  15. 
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Note  Payable  in  instalments. — In  case  of  a  note,  payable  by  instalments,  which  is 
transferred  when  one  of  the  instalments  is  overdue  and  unpaid,  the  holder 
who  takes  it  will  be  held  to  be  subject  to  all  the  equities  which  may  exist 
between  the  original  parties.1 

(b)  Maturity  of  Paper  Payable  at  Sight  or  on  Demand. — As  to  when  a  bill  or  note 
payable  at  sight  or  on  demand  is  to  be  considered  overdue  and  dishonored, 
so  as  to  affect  the  transferee  with  constructive  notice  of  equities  and  defenses 
against  it,  it  is  impossible  to  lay  down  a  definite  rule.  Each  case  necessarily 
depends  upon  its  particular  state  of  facts,  and,  beyond  saying  that  present- 
ment for  payment  must  be  made  within  a  reasonable  time,  no  statement  of 
the  law  of  a  more  definite  character  can  be  made.2 


Louisiana. —  Thielman  v.  Gueble,  32  La. 
Ann.  260. 

Massachusetts. — Thompson  v.  Hale,  6  Pick. 
(Mass.)  259;  Newman  v.  Kettelle,  13  Pick. 
(Mass.)  418 ;  Sylvester  v.  Crapo,  15  Pick. 
(Mass.)  92;  Seaver  v.  Lincoln,  21  Pick. 
(Mass.)  267. 

New  Jersey. — Perry  v.  Green,  19  N.  J.  L. 
6i,  38  Am.  Dec.  536. 

New  York. — Losee  v.  Dunkin,  7  Johns. 
(N.  Y.)  70;  Herrick  v.  Woolverton,  41  N.  Y. 
581,  1  Am.  Rep.  461;  Crim  v.  Starkweather, 
88  N.  Y.  339,  42  Am.  Rep.  250.  Compare 
Merritt  v.  Todd,  23  N.  Y.  28,  80  Am.  Dec. 
243- 

Wisconsin. — Turners.  Iron  Chief  Min.  Co.. 
74  Wis.  355,  17  Am.  St.  Rep.  168. 

See  also  cases  supra,  this  section. 

Provision  for  Interest  of  No  Effect. — In  Norton 
v.  Ellam,  2  M.  &  W.  461,  the  counsel  at- 
tempted to  draw  the  distinction  that  the 
note  was  payable  with  interest  and  therefore 
could  not  be  due  immediately;  but  the  Court 
of  Exchequer  unanimously  repudiated  the 
idea,  and  said:  "Then  is  there  any  differ- 
ence where  it  is  payable  with  interest?  It  is 
quite  clear  that  a  promissory  note  payable  on 
demand  is  a  present  debt  and  is  payable 
without  any  demand,  and  the  statute  begins 
to  run  from  the  date  of  it.  Then  the  stipula- 
tion for  compensation  in  the  shape  of  inter- 
est makes  no  difference,  except  that  thereby 
the  debt  is  continually  increasing  de  die  in 
diem." 

In  Herrick  v.  Woolverton,  41  N.  Y.  581,  I 
Am.  Rep.  461,  Earl,  C. J.,  said:  "As  demand 
notes  are  always  expected  by  the  parties  to 
run  for  a  brief  time,  the  sole  object  of  making 
them  payable  with  interest  is  to  save  the  in- 
terest. To  hold  that  the  words  '  with  inter- 
est '  make  that  a  continuing  security  which 
without  them  would  not  be,  is  to  give  these 
words  an  unnatural  meaning,  and  an  effect 
beyond  the  purpose  of  the  parties." 

In  Morey  v.  Wakefield,  41  Vt.  24,  98  Am. 
Dec.  562,  it  was  held  that  a  promissory  note, 
payable  on  demand  with  interest,  and  nego- 
tiable to  an  innocent  holder  for  value  two 
months  after  its  date,  was  past  due  when 
negotiated,  and  subject  to  all  defenses  that 
would  have  been  available  if  the  suit  had 
been  by  the  original  payee. 

1.  Vinton  v.  King,  4  Allen  (Mass.)  562. 

2.  Paper  at  Sight  or  on  Demand — England. — 
Down  v.  Hailing,  4  B.  &  C.  330,  10  E.  C.  L.  347; 
Ex  p.  Hughes,  43  L.  T.  N.  S.  577;  London, 


etc.,  Banking  Co.  v.  Groome,  8  Q.  B.  Div. 
288;  Rothschild  v.  Corney,  9  B.  &  C.  388,  17 
E.  C.  L.  402;  Serrell  v.  Derbyshire,  etc.,  R. 
Co.,  9  C.  B.  811,  67  E.  C.  L.  811;  Cripps  v. 
Davis,  12  M.  &  W.  159. 

United  States. — Mitchell  v.  Catchings,  23. 
Fed.  Rep.  710;  Martin  v.  Winslow,  2  Mason 
(U.  S.)  241. 

California. — Keyes  v.  Fenstermaker,  24 
Cal.  329;  Himmelmann  v.  Hotaling,  40  Cal. 
in,  6  Am.  Rep.  600. 

Connecticut.  —  Nevins  v.  Townsend,  6  Conn. 
5;  Tomlinson  v.  Kinsella,  31  Conn.  268. 

Iowa. — Newton  First  Nat.  Bank  v.  Need- 
ham,  29  Iowa  249. 

Maine.  —  Parker  v.  Tuttle,  44  Me.  459. 

Massachusetts. — Ayer  v.  Hutchins,  4  Mass. 
370,  3  Am.  Dec.  232;  Thurston  v.  M'Kown, 
6  Mass.  428;  Thayer  v.  Brackett,  12  Mass. 
450;  Field  v.  Nickerson,  13  Mass.  131; 
Stockbridge  v.  Damon,  5  Pick.  (Mass.)  223; 
Thompson  v.  Hale,  6  Pick.  (Mass.)  259; 
Spring  v.  Lovett,  n  Pick.  (Mass.)  417;  Syl- 
vester v.  Crapo,  15  Pick.  (Mass.)  92;  Stevens 
v.  Bruce,  21  Pick.  (Mass.)  193;  Seaver  v.  Lin- 
coln, 21  Pick.  (Mass.)  267;  American  Bank 
v.  Jenness,  2  Met.  (Mass.)  288. 

Michigan.- — Carll  v.  Brown,  2  Mich.  401. 

Minnesota. — La  Due  v.  Kasson  First  Nat. 
Bank,  31  Minn.  33. 

New  Hampshire.  —  Emerson  v.  Crocker,  5 
N.  H.  159;  Franklin  v.  March,  6  N.  H.  364, 
57  Am.  Rep.  244;  Carlton  v.  Bailey,  27  N.  H. 
230. 

New  Jersey. — Fifth  Ward  Sav.  Bank  v.  Jer- 
sey City  First  Nat.  Bank,  48  N.  J.  L.  513; 
Perry  v.  Green,  19  N.  J.  L.  61,  3S  Am.  Dec. 
536. 

New  York. — Furman  v.  Haskin,  2  Cai.  (N. 
Y. )  369;  Hendricks  v.  Judah,  1  Johns.  (N.  Y.) 
319;  Sanford  v.  Mickles,  4  Johns.  (N.  Y.)  224; 
Losee  v.  Dunkin,  7  Johns.  (N.  Y.)  70:  Loomis 
v.  Pulver,  9  Johns.  (N.  Y.)  244:  Sice  v.  Cun- 
ningham, 1  Cow.  (N.  Y.)  397;  Van  Hoesenr. 
Van  Alstyne,  3  Wend.  (N.  Y.)  75;  Mohawk 
Bank  v.  Broderick,  10  Wend.  (N.  Y.)  304:  Niver 
v.  Best,  10  Barb.  (N.  Y.)36g;  Clarke  v.  Cran- 
dall,  27  Barb.  (N.  Y.)  77;  Herrick  v.  Wool- 
verton, 41  N.  Y.  581 , 1  Am.  Rep.  461;  Wheeler 
v.  Warner,  47  N.  Y.  519;  Cowing  v.  Altman, 
71  N.  Y.  435,  27  Am.  Rep.  70;  Crim  v.  Stark- 
weather, 88  N.  Y.  339,  42  Am.  Rep.  250;  Par- 
ker v.  Stroud,  98  N.  Y.  379,  50  Am.  Rep.  685, 
reversing  31  Hun  (N.  Y.)  578;  Shutts  v.  Fin- 
gar,  100  N.  Y.  539,  53  Am.  Rep.  231;  Vree- 
land  v.  Hyde,  2  Hall  (N.  Y.)  429. 
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Under  the  English  Bills  of  Exchange  Act,  however,  a  note  payable  on  demand  is  not 
to  be  deemed  to  be  overdue  for  the  purpose  of  affecting  the  holder  with  de- 
fects of  title  of  which  he  had  no  notice,  by  reason  that  it  appears  that  a 
reasonable  time  for  presenting  it  for  payment  has  elapsed  since  its  issue.1 

(c)  Paper  Transferred  on  Last  Day  of  Grace. — Where  a  bona  fide  transferee,  for 
value  and  without  notice,  during  business  hours  upon  the  last  day  of  grace 
takes  paper  not  already  presented  for  payment  and  dishonored,  it  seems 
that  he  takes  it  unaffected  by  equities  between  the  original  parties.3   A  dif- 


North  Carolina. — Little  v.  Dunlop,  Busb.  L. 
(N.  Car.)  40. 

Pennsylvania. — Cromwell  v.  Arrott,  I  S.  & 
R.  (Pa.)  180. 

Rhode  Island. — Atlantic  De  Laine  Co.  v. 
Tredick,  5  R.  I.  171. 

Vermont. — Camp  v.  Scott,  14  Vt.  387;  Mo- 
rey  v.  Wakefield,  41  Vt.  24,  98  Am.  Dec.  562. 

See  infra,  this  title,  Diligence  Required  of 
Holder. 

Illustrations. — In  Paine  v.  Central  Vermont 
R.  Co.,  14  Fed.  Rep.  269,  it  was  held  that  a 
note  payable  on  demand  with  interest  was, 
when  taken  between  three  and  four  months 
after  it  was  made,  to  be  considered  as  taken 
overdue, and  was  therefore  subject  to  equities. 
The  court  said  that  if  the  time  which  had 
elapsed  between  the  making  of  the  note  and 
the  taking  thereof  "was  such  as  to  make  it 
reasonable  to  suppose  that  the  note  was  out- 
standing because  it  would  not  be  paid,  then 
the  plaintiff  was  in  fault  in  taking  it  without 
inquiring  of  the  maker.  Whether  the  lapse  of 
time  was  such  is  a  question  of  law.  On  this 
question  the  authorities  are  not  uniform,  but 
no  case  shows  that  more  than  three  months 
can  reasonably  be  overlooked.  Business 
paper  would  usually  be  adjusted  within  that 
time,  if  regular." 

In  Bull  v.  Kasson  First  Nat.  Bank,  14  Fed. 
Rep.  612,  a  draft,  payable  on  presentation  or 
demand,  was  not  presented  for  payment  until 
after  the  lapse  of  five  months,  which  was 
held  by  the  court  to  be  an  unreasonable 
delay. 

See  also  La  Due  v.  Kasson  First  Nat.  Bank, 
31  Minn.  33,  where,  however,  the  court  said: 
"  In  view  of  the  well  known  fact  that  bills  of 
exchange  are  not  always  transmitted  imme- 
diately for  payment,  but  first  pass  through 
the  hands  of  several  intermediate  holders  in 
the  ordinary  course  of  business,  and  in  other 
cases  are  purchased  by  travelers  to  be  carried 
with  them  instead  of  currency  or  coin,  to  be 
negotiated  as  occasion  may  require,  we  are 
not  disposed  to  lay  down  any  narrow  rule  on 
this  subject." 

Where  the  holder  of  a  demand  note  which 
had  been  given  as  security  for  a  continuing 
option  transaction  bought  it  in  due  course 
twenty-three  days  after  date,  it  was  held  that 
this  was  within  a  reasonable  time,  although 
the  purchaser  knew  that  the  payees  of  the 
note  dealt  in  options,  and  suspected  the  na- 
ture of  the  transaction  without  positively 
knowing  anything  about  it.  Mitchell  v. 
Catrliings,  23  Fed.  Rep.  710. 

Under  the  English  Bills  of  Exchango  Act,  £  36, 
a  bill  payable  on  demand  is  deemed  to  be 
overdue  when  it  appears  on  the  face  of  it  to 
have  been  in  circulation  for  an  unreasonable 


length  of  time.  What  is  an  unreasonable 
length  of  time  is  a  question  of  fact. 

Indorsement  after  Maturity  of  Note  Previously 
Delivered. — As  to  the  effect  of  an  indorsement 
after  maturity  of  a  note  delivered  before  ma- 
turity, see  infra,  this  section,  Negotiation 
and  Assignment  by  Delivery — Of  Instruments 
Payable  to  Order. 

1.  English  Rule  as  to  Demand  Notes. — English 
Bills  of  Exchange  Act,  §  86.  See  also  Hay- 
wood v.  Watson,  4  Bing.  496,  15  E.  C.  L.  55. 

Note  on  Demand  a  Continuing  Security. — In 
Brooks  v.  Mitchell,  9  M.&  W.  15,  Parke,  B., 
said:  "  I  cannot  assent  to  the  arguments 
urged  on  behalf  of  the  plaintiffs.  If  a  prom- 
issory note  payable  on  demand  is,  after  a 
certain  time,  to  be  treated  as  overdue  al- 
though payment  has  not  been  demanded,  it 
is  no  longer  a  negotiable  instrument.  But  a 
promissory  note  payable  on  demand  is  in- 
tended to  be  a  continuing  security.  It  is 
quite  unlike  the  case  of  a  check,  which  i-s- 
intended  to  be  presented  speedily." 

2.  Transfer  on  Last  Day  of  Grace. — Crosby  v. 
Grant,  36  N.  II.  273;  New-Haven  Sav.  Bank  p. 
Bates,  8  Conn.  505 ;  Bosch  v.  Kassing,  64  Iowa 
312;  Fox  v.  Kansas  City  Bank,  30  Kan.  441. 
See  also  Wilcombe  v.  Dodge,  3  Cal.  260,  58 
Am.  Dec.  411;  Walter  v.  Kirk,  14  III.  55; 
Goodpaster  v.  Voris,  8  Iowa  334.  74  Am. 
Dec.  313;  Osborn  v.  Moncure,  3  Wend.  (N. 
Y.)  170;  Hopping  v.  Quin,  12  Wend.  (N.  Y.) 
517;  Cayuga  County  Bank  v.  Hunt,  2  Hill 
(N.  Y.)  635;  Smith  v.  Aylesworth,  40  Barb. 
(N.  Y.)  104  ;  Oothout  v.  Ballard,  41  Barb. 
(N.  Y.)  33;  Continental  Nat.  Bank  v.  Town- 
send,  87  N.  Y.  8  ;  Farrell  v.  Lovett,  18  Alb. 
L.  J.  373-  , 

For  a  discussion  as  to  the  time  when  de- 
mand may  be  made,  notice  of  dishonor  given, 
and  suit  instituted,  see  infra,  this  title,  Dili- 
gence Required  nf  Holder. 

In  Crosby  v.  Grant,  36  N.  H.  273.  it  was 
held  that  one  who,  on  the  last  day  of  gra>  •  , 
during  business  hours,  takes  a  promissory 
note  payable  generally  without  notice  of  a 
defect  in  the  consideration,  takes  it  free  from 
a  defense  growing  out  of  such  defect.  The 
court  limited  its  decision  to  the  case  of  paper 
payable  generally ,  and  left  open  the  effect  of 
such  a  transfer  of  paper  payable  at  a  partic- 
ular place. 

First  or  8econrI  Day  of  Grace    In   Fox  7'. 

Kansas  City  Bank,  30  Kan.  441,  it  was  held 
that  a  negotiable  bill  or  note,  indorsed  and 
transferred  on  the  first  day  of  grace,  is  trans- 
ferred before  maturity,  and  vests  in  the 
purchaser  a  title  protected  against  infirm- 
ities in  the  paper.  So  n  transfer  on  the  sec- 
ond clay  of  urate.  New-Haven  Sav.  Bank  v. 
Bates,  8  Conn.  505. 
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ferent  rule  has,  however,  been  laid  down  in  Massachusetts.1 

3.  Negotiation  and  Assignment  by  Delivery— a.  Of  Instruments  Payable 
TO  BEARER  OR  INDORSED  IN  BLANK — Instruments  Payable  to  Bearer. — Where  a  bill 
or  note  is  by  its  terms  made  payable  to  bearer,  or  to  a  designated  person  or 
bearer,  it  may  be  negotiated  so  as  to  pass  the  legal  title  by  simple  delivery 
without  indorsement.2    It  has  been  held,  however,  under  the  statutes  of  some 


1.  Massachusetts  Doctrine. — In  Pincw.  Smith, 
II  Gray  (Mass.)  38,  Merrick,  J.,  said  :  "  The 
note  set  out  in  the  declaration  was  indorsed 
and  transferred  to  the  plaintiff  on  the  last 
day  of  grace.  It  was  then  due;  and  pay- 
ment might  have  been  demanded  of  the 
maker  at  any  reasonable  hour  during  the 
day.  Staples  v.  Franklin  Bank,  1  Met. 
(Mass.)  43,  35  Am.  Dec.  345;  Whitwell  v. 
Brigham,  19  Pick.  (Mass.)  117.  She  took  it, 
therefore,  after  it  had  in  fact  become  due, 
and  held  it  subject  to  any  defense  which 
might  have  been  made  available  against  it 
while  in  the  hands  of  the  payee." 

2.  Instruments  Payable  to  Bearer  Negotiable 
by  Delivery — England.  —  Bills  of  Exchange 
Act,  par.  31,  (1)  ;  Gibson  v.  Minet,  1  H.  Bl. 
569;  Wookey  v.  Pole,  4  B.  &  Aid.  1,  6  E.  C.  L. 
365;  Grant  v.  Vaughan,  3  Burr.  1516.  See 
also  Anonymous,  1  Salk.  126. 

United  States. — Bullard  v.  Bell,  1  Mason 
(U.  S.)  243.  See  also  Thompson  v.  Perrine, 
106  U.  S.  589. 

Alabama. — Carroll  v.  Meeks,  3  Port.  (Ala.) 
226;  Robinson  v.  Crenshaw,  2  Stew.  &  P. 
(Ala.)  276. 

Arkansas. — Buckner  v.  Real  Estate  Bank, 
5  Ark.  536,  41  Am.  Dec.  105;  Edison  v.  Fra- 
zier,  9  Ark.  219.  Compare  early  decision  under 
Geyer's  Digest  66;  Bradley  v.  Trammel, 
Hempst.  (U.  S.)  164. 

Georgia. — Cox  v.  Adams,  2  Ga.  158;  Cren- 
shaw v.  Jackson,  6  Ga.  509,  50  Am.  Dec.  361. 

Indiana. — Elliott  v.  Armstrong,  2  Blackf. 
(Ind.)  198;  Hall  v.  Allen,  37  Ind.  541;  Riley 
v.  Schawacker,  50  Ind.  592. 

Iowa. — Allensworth  v.  Moore,  3  Greene 
(Iowa)  273;  Younker  v.  Martin,  18  Iowa  143; 
Richards  v.  Daily,  34  Iowa  427. 

Massachusetts. — Truesdell  v.  Thompson,  12 
Met.  (Mass.)  565. 

Mississippi. — Tillman  v.  Ailles,  5  Smed.  & 
M.  (Miss.)  373,  43  Am.  Dec.  520;  Craig  v. 
Vicksburg,  31  Miss.  216;  Cobb  v.  Duke,  36 
Miss.  60,  72  Am.  Dec.  157. 

New  Jersey. — Hutchings  v.  Low,  13  N.  J.  L. 
246. 

New  York. — Dean  v.  Hall,  17  Wend.  (N.  Y.) 
214. 

Ohio. — Avery  v.  Latimer,  14  Ohio  542. 

South  Carolina. — Putnam  v.  Crymes,  I 
McMull.  L.  (S.  Car.)  9,  36  Am.  Dec.  250. 

Texas. — Greneaux  v.  Wheeler,  6  Tex.  515; 
Hopkins  v.  Seymour,  10  Tex.  202.  See  also 
Smith  v.  Clopton,  4  Tex.  109. 

Vermont. — Matthews  v.  Hall,  I  Vt.  316; 
Adams  v.  Soule,  33  Vt.  538. 

See  also  Jones  v.  Nellis,  41  111.  482,  87  Am. 
Dec.  389;  Coco  v.  Gumbel  (La.  1895),  17  So. 
Rep.  421;  Pierce  v.  Crafts,  12  Johns.  (N.  Y.) 
90. 

Any  Expression  Equivalent  to  Bearer  is,  it 

seems,  sufficient.    See  supra,  this  title,  Or- 


derly Parts  and  Special  Clauses  in  Bills  and 
Notes —  Words  of  Negotiability. 

Statute— Notes  Payable  at  Designated  Bank. — 
As  to  the  statutory  requirement  in  some 
states  that  a  promissory  note  must  be  made 
payable  at  a  designated  bank  in  order  to  be 
entitled  to  the  full  privileges  of  negotiable 
paper,  see  supra,  this  title,  Orderly  Parts  and 
Special  Clauses  in  Bills  and  Notes — Expression 
of  Place  of  Payment. 

Notes  Payable  to  Order  of  Maker — Fictitious 
Payees. — As  to  instruments  payable  to  the 
order  of  the  maker,  or  payable  to  fictitious 
payees,  see  supra,  this  title,  Formal  Essen- 
tials— As  to  Parties. 

Indiana.— The  Ind.  Rev.  Stat.  1881,  §  5501, 
providing  that  all  instruments  for  the  pay- 
ment of  money  shall  be  negotiable  by  in- 
dorsement, applies  to  such  instruments  as 
require  an  indorsement  to  pass  the  legal 
title,  and  was  not  intended  to  apply  to  cases 
where  the  full  legal  title  passes  by  delivery. 
Melton  v.  Gibson,  97  Ind.  158. 

A  Treasury  Note  is,  by  the  act  of  Congress, 
transferable  by  delivery  and  assignment 
merely.    Myers  v.  Friend,  1  Rand.  (Va.)  12. 

A  treasury  note  payable  to  the  order  of 

 ,  the  blank  not  being  filled  with  the 

name  of  any  person,  is  payable  to  bearer, 
and  therefore  negotiable  by  delivery.  U.  S. 
v.  Vermilye,  10  Blatchf.  (U.  S.)  2S0. 

A  Sealed  Bill  or  note,  payable  to  A  or  bearer, 
under  the  Ohio  statute,  is  not  negotiable  by 
delivery,  but  by  indorsement  only.  Avery  v. 
Latimer,  14  Ohio  542. 

So  also  in  Alabama.  Sayre  v.  Lucas,  2 
Stew.  (Ala.)  259,  20  Am.  Dec.  33.  But  see 
Neal  v.  Smith,  5  Ala.  568. 

Otherwise  in  North  Carolina.  Miller  v. 
Tharel,  75  N.  Car.  148. 

Notes  Not  Payable  in  Money.— In  Hopkins  v. 
Seymour,  10  Tex.  203,  where  a  written  prom- 
ise to  pay  A  or  bearer  a  certain  sum  of  money 
in  "cash  notes"  was  transferred  by  delivery, 
it  was  held  that  the  holder  might  sustain  an 
action  thereon  in  his  own  name,  although  the 
instrument  was  not  technically  a  promissory 
note,  but  was  payable  in  other  articles  than 
money. 

Delivery  for  Use  of  Another. — The  delivery  of 
a  note,  payable  to  bearer,  to  a  person  for  the 
use  of  another,  constitutes  such  person  a 
trustee,  and  he  continues  to  be  the  legal 
owner  until  he  has  executed  his  trust  by  de- 
livering the  note  to  the  person  entitled,  and 
may  maintain  an  action  upon  it  in  his  own 
name.  Jackson  v.  Heath,  I  Bailey  L.  (S. 
Car.)  355. 

Delivery  for  Collection. — Leaving  a  note,  pay- 
able to  A  or  bearer,  at  a  bank  for  collection, 
does  not  authorize  the  bank  to  sell  it.  Fuller 
v.  Bennett,  55  Mich.  357. 

Delivery  to  Collect  and  Use. — Where  a  note, 
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states,  that  bills  and  notes  payable  to  a  person  named  or  bearer  cannot  be 
transferred  so  as  to  vest  the  legal  title,  except  by  indorsement.1 

instruments  indorsed  in  Blank — The  rule  above  stated,  that  bills  and  notes  pay- 
able to  bearer  may  be  negotiated  by  delivery,  applies  also  to  instruments  orig- 
inally payable  to  order  which  have  been  rendered  payable  to  bearer  by  an 
indorsement  in  blank.2    This  does  not  conflict  with  the  established  rule  that 


payable  to  A  or  bearer,  was  delivered  by  A 
to  B  to  collect  and  use  the  avails  as  B  might 
need,  it  was  held  that  such  delivery  did  not 
constitute  an  agency,  but  was  an  assignment 
of  the  note,  and  a  bona  fide  payment  by  the 
maker  to  the  holder  was  an  extinguishment. 
Lamb  v.  Matthews,  41  Vt.  42. 

Proof  of  Indorsement  Unnecessary. — Where  a 
note  is  made  payable  to  A  or  bearer,  and  in- 
dorsed by  A,  the  bearer  may  recover  thereon 
without  proving  the  handwriting  of  the  in- 
dorsee Wilbour  v.  Turner,  5  Pick.  (Mass.) 
526. 

1.  Instruments  Payable  to  A  or  Bearer  Not 
Negotiable  by  Delivery  —  Alabama. —  Section 
1761,  Alabama  Code  1886,  provides  that  "all 
bonds,  bills,  or  notes,  except  those  issued  to 
circulate  as  money,  payable  to  anything  or 
bearer,  to  any  fictitious  person  or  bearer, 
or  to  bearer  only,  must  be  construed  as  pay- 
able to  the  person  from  whom  the  considera- 
tion moved;  if  payable  to  an  existing  person 
or  bearer,  must  be  construed  as  if  payable  to 
such  person  or  order." 

The  original  of  this  statute  was  passed  in 
1837,  under  the  title  "An  act  to  prevent  fic- 
titious suits  in  the  courts  of  the  United 
States."    Clay's  Dig.  326,  326-7. 

In  Clark  v.  Field,  r  Ala.  468,  it  was  held 
that  under  this  statute  the  legal  title  to  a 
promissory  note,  payable  to  A  or  bearer, 
could  not  be  transferred  except  by  indorse- 
ment by  the  payee. 

In  Kemper,  etc.,  Nav.,etc,  Banking  Co.  v. 
Schieffelin,  5  Ala.  493,  it  was  held  that  the 
statute  did  not  extend  to  banknotes. 

In  Sawyer  v.  Patterson,  11  Ala.  523,  it  was 
held  not  to  extend  to  a  blank  indorsement  or 
an  indorsement  to  bearer. 

See  Blackman  v.  Lehman,  63  Ala.  547,  35 
Am.  Rep.  57. 

For  decisions  prior  to  this  act  (1837)  see 
Carroll  v.  Meeks,  3  Port.  (Ala.)  226;  Robin- 
son v.  Crenshaw,  2  Stew.  &  P.  (Ala.)  270. 

Illinois. — Under  chapter  98,  paragraph  4, 
Illinois  Annotated  Statutes,  providing  that 
notes,  bonds,  bills,  etc.,  made  payable  to  any 
person  named  as  payee  therein,  shall  be 
assignable  by  indorsement,  it  is  held  that  a 
note  or  bill  payable  to  A  or  bearer  is  not 
negotiable  by  delivery  without  indorsement. 
These  cases  arc  decided  upon  the  principle 
that  a  note  payable  to  a  person  whose  name 
is  expressed  in  the  body  of  the  note  is  none 
the  less  payable  to  him  because  the  words  "  or 
bearer"  arc  inserted  after  the  name  of  the 
payee,  such  words  in  this  connection  being 
mere  surplusage,  ililborn  v.  Artus,  4  III. 
344;  Roosa  v.  Crist,  17  III.  450,  05  Am.  Dec. 
679;  Rabbcrman  v.  Muehlhausen,  3  III.  App. 
326;  Garfield  v.  Berry,  5  III.  App.  355;  Bour- 
deaux  v.  Coquard,  47  III.  App.  254.  Sec  also 
Garvin  v.  Wiswcll,  83  111.  215;  Turner  v, 
Peoria,  etc.,  R.  Co.,  95  III.  134. 


This  Rule  is  Not  Changed  by  paragraph  8 
(enacted  in  1874),  c.  9S,  111.  Anno.  Stat.,  pro- 
viding that  notes,  bonds,  etc.,  payable  to 
bearer  may  be  transferred  by  delivery.  Rab- 
berman  v.  Muehlhausen,  3  111.  App.  326; 
Garfield  v.  Berry,  5  111.  App.  355. 

The  Statute,  However,  Applies  Only  to  instru- 
ments not  negotiable  by  the  common  law  or 
the  custom  of  merchants.  Banknotes  pay- 
able to  bearer,  or  to  a  particular  person  and 
bearer,  are  not  within  its  provisions,  and  may 
be  sued  on  by  a  bona  fide  holder  by  delivery 
merely.  New  Hope  Delaware  Bridge  Co.  v. 
Perry,  11  111.  467,  52  Am.  Dec.  443. 

So  also  of  municipal  bonds.  Roberts  v. 
Bolles,  101  U.  S.  1 19. 

See  also  supra,  this  title,  The  Contract 
Evidenced  by  a  Bill  or  Note —  Words  of  Nego- 
tiability. 

2.  Instruments  Indorsed  in  Blank  Negotiable  by 
Delivery  — ■  England.  —  Peacock  v.  Rhodes, 
Doug.  633;  Fairclough  v.  Pavia,  9  Exch.  690; 
Law  v.  Parnell,  7  C.  B.  N.  S.  282,  97  E.  C. 
L.  282. 

Arkansas.  —Sterling  v.  Bender,  7  Ark.  201, 
44  Am.  Dec.  539;  Martin  v.  Warren,  11  Ark. 
285. 

California. — Curtis  v.  Sprague,  51  Cal.  239. 

Illinois. — Fairbanks  v.  Campbell,  53  III. 
App.  216;  Wilder  v.  De  Wolf,  24  III.  190; 
Palmer  v.  Marshall,  60  111.  289;  Morris  v. 
Preston,  93  111.  215. 

Indiana.  —  Bowers  j'. Trevor,  5  Blackf.  (Ind.) 
24;  Bowers  v.  Headen,  4  Ind.  318. 

Kentucky. — Caruth  v. Thompson,  16  B.  Mon. 
(Ky.)  572,  63  Am.  Dec.  559. 

Louisiana.  —  Allard  v.  Ganushau,  4  Martin 
(La.)  662;  Hill  v.  Holmes,  12  La.  96;  Free- 
land  v.  Hodge,  12  La.  177. 

Maine.  —  McDonald  v.  Bailey,  14  Me.  101. 
See  also  Roberts  v.  Lane,  64  Me.  108,  18  Am. 
Rep.  242;  Thornton  v.  Moody,  11  Me.  253. 

Maryland. — Elliott  v.  Chesnut,  30  Md.  562; 
Whitcford  v.  Burckmyer,  1  Gill  (Md.)  127, 
39  Am.  Dec.  640. 

Michigan.  —  Howrys.  Eppinger,34  Mich.  29. 

Mississippi. — Winona  Bank  v.  Wofford,  71 
Miss.  711. 

Missouri. — Jacoby  v.  Ross,  12  Mo.  App. 
577;  Fitzgerald  v.  Barker,  85  Mo.  13. 

Nebraska.  —  Everett  v.  Tidball,  34  Neb. 
803. 

Neiu  York. — Conroy  v.  Warren,  3  Johns. 
Cas.  (N.  Y.)  259,  2  Am.  Rep.  156. 

North  Carolina.  —  French  7'.  Barney,  1  Ired. 
L.  (N.  Car.)  219. 

Virginia.  —  Howe  v.  Ould ,  28  Gratt.  (Va.)  1. 

Sec  also  Gorgcrat  v.  McCarty,  2  Dall.  (Pa. ) 
144,  1  Am.  Dec.  270;  Little  v.  O'Brien,  9  Mass. 
423. 

The  rule  is  the  same  as  to  bonds.  Nevill 
v.  Hancock,  15  Ark.  511.  And  to  certificates 
of  deposit,  these  being  promissory  notes. 
Poorman  v.  Mills,  35  Cal.  118,  95  Am.  Dec. 
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a  bill  or  note  originally  payable  to  order  is  negotiable  only  by  indorsement, 
but  is  entirely  conformable  therewith,  for,  after  the  indorsement  in  blank  by 
the  payee  or  subsequent  holder,  it  is  competent  for  any  holder  of  the  bill  or 
note  to  make  himself  the  immediate  indorsee,  and  claim  under  the  blank 
indorsement,  by  completing  the  indorsement  by  writing  an  assignment  or  order 
of  payment  to  himself  over  the  name  of  the  indorser.1 

The  Indorsement  of  a  Note  Originally  Payable  to  Bearer  does  not  destroy  its  negotiability 
by  delivery.8  So,  also,  where  a  bill  or  note  originally  payable  to  order  has 
been  indorsed  in  blank  by  the  payee,  it  is  afterwards  negotiable  by  mere  deliv- 
ery, notwithstanding  it  may  have  upon  it  subsequent  indorsements  in  full,  for 
the  holder  by  delivery  may  recover  as  the  indorsee  of  the  payee,  and  strike  out 
all  the  subsequent  indorsements,  whether  special  or  in  blank.3  As  against 
subsequent  special  indorsers,  however,  the  title  can  be  traced  only  through  their 
indorsees.4 

b.  Of  Instruments  Payable  to  Order — (i)  Delivery  Passes  Equitable 

Title — Indorsement  Necessary  to  Pass  Legal  Title.  —  If  a  bill  or  note  is  originally  payable 
to  a  person  named  or  his  order,  the  legal  title  can  be  transferred  in  the  first 
instance  only  by  indorsement.5 

Delivery  Sufficient  to  Pass  Equitable  Title. — It  is  well  settled,  however,  that  such  an 
instrument  may  be  negotiated  by  mere  delivery  without  indorsement,  so  as  to  pass 


go.  And  to  nonnegotiable  notes.  Lucas  v. 
Pico,  55  Cal.  126. 

Note  Payable  in  Money  or  Property. — Under 
the  Arkansas  statute  of  assignments  a  blank 
indorsement  and  delivery  of  a  writing  obliga- 
tory, payable  in  property,  or  in  money  upon 
a  contingency,  constitutes  such  a  transfer  of 
the  interest  in  the  paper  as  to  vest  in  the 
transferee  a  right  of  action  and  recovery 
against  the  maker.  Worthington  v.  Curd,  15 
Ark.  491. 

Indorsement  to  "A  or  Bearer." — Under  the 
Missouri  statute  the  holder  of  a  bill  or  note 
indorsed  by  the  payee  to  A  or  bearer  is  con- 
sidered the  legal  owner.  McDonald  v.  Har- 
rison, 12  Mo.  447. 

1.  Taylor  v.  Binney,  7  Mass.  479.  See  infra, 
this  title.  Transfer  by  Indorsement — Indorse- 
ment in  Blank. 

2.  Indorsement  of  Note  Payable  to  Bearer. — 
Story  on  Promissory  Notes  (7th  ed.),  §  132. 

In  Cowser  v.  Tatum,  24  Ark.  13,  a  note  pay- 
able to  A  or  bearer  was  transferred  by  in- 
dorsement to  B,  and  passed  by  delivery  to  C, 
the  holder.  It  was  held  that  C  might  sue 
the  maker  in  his  own  name.  See  also  Smith 
v.  Rawson,  61  Ga.  208;  Johnson  v.  Mitchell, 
50  Tex.  212,  32  Am.  Rep.  602. 

3.  Indorsement  of  Instruments  Indorsed  in 
Blank.  —Smith  v.  Clarke,  Peake  N.  P.  225,  I 
Esp.  180;  Walker  v.  Macdonald,  2  Exch.  527; 
Habersham  v.  Lehman,  63  Ga.  380;  Giddings 
v.  McCumber,  51  111.  App.  373;  Huie  v.  Bailey, 
16  La.  213,  35  Am.  Dec.  214;  Gordon  v.  Nelson, 
16  La.  321;  Savannah  Nat.  Bank  v.  Haskins, 
101  Mass.  370,  3  Am.  Rep.  373;  Watervliet 
Bank  v.  White,  1  Den.  (N.  Y.)  608.  See  also 
Thompson  v.  Robertson,  4  Johns.  (N.  Y.)  27; 
Rand  v.  Dovey,  83  Pa.  St.  280;  Myers  v. 
Friend,  1  Rand.  (Va.)  12. 

As  to  the  right  of  the  holder  of  an  instru- 
ment indorsed  in  blank  to  strike  out  subse- 
quent indorsements,  see  also  infra,  this  title, 
Transfer  by  Indorsement — Right  to  Strike  Out 
Indorsements. 

Subsequent  Indorsements  Need  Not  be  Proved. — 


The  holder  of  a  note  indorsed  in  blank  may 
recover  thereon  without  proving  subsequent 
indorsements.  Howrys.  Eppinger,  34  Mich. 
29.  It  is  sufficient  if  he  prove  the  indorse- 
ment of  the  payee.  Pentz  v.  Winterbottom, 
5  Den.  (N.  Y.)  51. 

4.  Tiederman  on  Commercial  Paper,  §  266. 

5.  See  infra,  this  title,  Negotiation  by  In- 
dorsement. 

Where  a  note  payable  to  A  is  assigned  by 
an  indorsement  in  full  and  delivered  to  the 
assignee,  the  legal  title  can  pass  from  him  to 
the  assignor  only  by  a  reassignment.  Re- 
delivery alone  is  insufficient.  Sumpter  v. 
Tucker,  14  Ark.  185,  fo/iozcing  Block  v, 
Walker,  2  Ark.  4. 

Note  Not  Payable  to  Bearer — Construction. — A 
promissory  note  as  follows:  "  Due  the  bearer 
hereof  [a  certain  amount],  which  1  promise  to 
pay  to  A  or  order  on  demand,"  is  not  a  note 
payable  to  bearer,  and  cannot  be  transferred 
so  as  to  enable  the  holder  to  maintain  an  ac- 
tion thereon,  without  the  indorsement  of  A, 
the  payee.  Cock  v.  Fellows,  1  Johns.  (N.  Y.) 
143- 

Indorsement  by  Unauthorized  Agent. — A  per- 
son taking  a  note  indorsed  with  the  payee's 
name  by  one  having  no  authority  to  indorse 
takes  only  an  equitable  title,  the  indorsement 
being  a  nullity.  Quigley  v.  Mexico  Southern 
Bank,  80  Mo.  289,  5  Am.  Rep.  503.  See  also 
Kempner  f.  Comer,  73  Tex.  196. 

Delivery  does  Not  Confer  Authority  to  Indorse. 
— Where  a  bill  payable  to  order  was  nego- 
tiated by  the  payee,  who  omitted  to  indorse 
it,  it  was  held  that  the  mere  act  of  delivery  did 
not  by  implication  authorize  the  transferee  to 
indorse  the  bill  in  the  payee's  name.  Harrop 
v.  Fisher,  10  C.  B.  N.  S.  196,  100  E.  C.  L.  196. 

So  also  where  a  note  indorsed  by  the  payee 
to  A  or  order  is  delivered  by  A  to  B,  the 
latter  has  no  authority  to  change  the  indorse- 
ment bv  substituting  his  own  name  for  that  of 
A  without  the  indorser's  consent.  Grimes 
v.  Piersol,  25  Ind.  246.  See  also  Piersol  v. 
Grimes,  30  Ind.  129,  95  Am.  Dec.  673. 
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the  equitable  title,1  so  that  the  holder  may  maintain  an  action  thereon  in  the 
name  of  the  payee  or  person  holding  the  legal  title;2  and  under  the  present 
•statutes  of  most  of  the  states  he  is  permitted,  and  in  most  cases  required,  to  sue 
in  his  own  name  as  the  real  party  in  interest,  though  it  seems  that  such  statutes 
have  no  further  effect  than  to  enable  the  holder  to  sue  in  his  own  name,  and 
do  not  confer  on  him  the  rights  of  a  bona  fide  holder  by  indorsement.3 

Extent  of  Title  Acquired. — Where  an  instrument  payable  to  order  is  negotiated 
by  delivery  without  indorsement,  the  holder  acquires  thereby  the  same  rights 
only  as  would  pass  to  the  assignee  of  a  bill  or  note  not  negotiable,  or  other 
chose  in  action;*  that  is,  he  acquires  only  such  title  as  the  transferrer  had, 
and  takes  the  instrument  subject  to  all  the  defenses  and  equities  to  which  it 
was  subject  in  his  hands.5 


1.  Equitable  Title  Passes  by  Mere  Delivery. — 

Freeman  v.  Perry,  22  Conn.  617;  Foreman  v. 
Beckwith,  73  Ind.  515;  McCrun  v.  Corby,  11 
Kan.  464;  Calder  v.  Billington,  15  Me.  398; 
Titcomb  v.  Thomas,  5  Me.  282;  Jones  v. 
Witter,  13  Mass.  305;  Bacon  v.  Cohea,  12 
Smed.  &  M.  (Miss.)  516;  Taylors.  Reese,  44 
Miss.  89;  Boeka  v.  Nuella,  28  Mo.  180;  Car- 
penter v.  Tucker,  98  N.  Car.  316;  Jenkins  v. 
Wilkinson,  113  N.  Car.  532;  Van  Riper  v. 
Baldwin,  19  Hun  (N.  Y.)  344,  affirmed  in  85 
N.  Y.  618;  Marvin  v.  M'Rae,  Rice  L.  (S.  Car.) 
171;  Beard  v.  Dedolph ,  29  Wis.  136.  See  also 
Randall  v.  Lunt,  51  Me.  246;  Miles  v.  Reini- 
ger,  39  Ohio  St.  499. 

The  property  in  negotiable  notes  may  pass 
by  delivery  without  indorsement.  Coombs 
Warren,  34  Me.  89;  Billings  v.  Jane,  11  Barb. 
(N.  Y.)  620. 

A  negotiable  note  may  be  assigned  by  sim- 
ple delivery,  but  the  assignment  must  be  made 
by  the  rightful  owner  or  under  his  authority. 
Davis  v.  Lane,  8  N.  H.  224. 

A  bill  or  note  may  be  transferred  by  mere 
delivery,  and  the  amount  thereof  collected 
afterthc  death  of  the  transferrer.  Santoire  v. 
Brunelle.  29  L.  C.  J.  (Quebec),  S.  C.  R.  1884. 

In  Thompson  v.  Onley,  96  N.  Car.  9,  where 
the  plaintiff,  as  administrator  of  A,  brought 
suit  to  recover  possession  of  a  note  under 
seal,  executed  by  B  to  A,  against  the  de- 
fendant, claiming  to  be  the  ownerof  the  note, 
it  was  held  that,  to  give  title  to  a  note  or  bond, 
an  indorsement  or  assignment  was  not  neces- 
sary, and  that  the  question  of  ownership  was 
a  matter  of  fact  for  the  jury  to  decide. 

Delivery  by  Executor. — An  executor  may 
make  a  valid  transfer  to  a  distributee  of  a 
promissory  note  payable  to  the  order  of  the 
testator  by  delivery  without  indorsement. 
Balmerv.  Sunder,  11  Mo.  App.  454. 

A  Promiso  to  Pay  the  amount  of  an  unindorsed 
note  to  the  holder  is  sufficient  to  enable  him 
to  recover  if  the  maker  knew  that  the  note 
was  not  indorsed.  Aylwin  v.  Cruttenden,  2 
Rev.  ile  Leg.  (Can.)  30. 

2  Holder  may  Sue  in  Name  of  Party  Holding 
Legal  Title.  —  Freeman  v.  I'crry,  22  Conn.  017; 
Titcomb  v.  Thomas,  5  Me.  282;  Jones  v.  Wit- 
ter, 13  Mass.  305;  Taylor  v.  Reese,  44  Miss. 
89;  Davis  v.  Lane,  8  N.  H.  224;  Myers  v. 
James.  2  Bailey  L.  (S.  Car.)  547;  Marvin  v. 
M'Kac,  Rice.  L.  (S.  Car.)  171.  See  also 
White  v.  I'hclps,  14  Minn.  27,  100  Am.  Dec. 
190;  Ware  v.  Key.  2  McCord  L.  (S.  Car.)  373 

See  the  title  ASSIGNMENTS,  vol.  2,  p.  1094. 


3.  Holder  may  Sue  in  His  Own  Name  under  Stat- 
utes— Indiana. — Foreman  v.  Beckwith,  73  Ind. 
515. 

Kansas. — Williams  v.  Norton,  3  Kan.  295; 
Weeks  v.  Medler,  20  Kan.  57;  Schnier  v.  Fay, 
12  Kan.  184. 

Minnesota. — Pease  v.  Rush,  2  Minn.  107; 
Foster  v.  Berkey, 8  Minn.  351;  White  v.  Phelps, 
14  Minn.  27,  100  Am.  Dec.  190;  Cassidy  v. 
Faribault  First  Nat.  Bank,  30  Minn.  86. 

Missouri. — Boeka  v.  Nuella,  28  Mo.  180; 
Lewis  v.  Bowen,  29  Mo.  202;  Willard  v.  Moies, 
30  Mo.  142;  Quigley  v.  Mexico  Southern 
Bank,  80  Mo.  289,  50  Am.  Rep.  503.  See  also 
Harvey  v.  Brooke,  36  Mo.  493;  Willison  v. 
Smith,  52  Mo.  App.  133. 

A/on/ana. — Fultz  v.  Walters,  2  Mont.  165. 
New  York. — Savage  v.  Bevier,  12  How.  Pr. 
(N.  Y.  C.  PI.)  166;  Billings  v.  Jane,  11  Barb. 
(N.  Y.)  620;  Van  Riper  v.  Baldwin,  19  Hun 
(N.  Y.)  344,  affirmed  in  85  N.  Y.  618. 

North  Carolina. — Millei  v.  Tharel,  75  N. 
Car.  148. 

See  also  the  title  Assignments,  vol.  2,  p. 
1097. 

4.  Holder  Has  Same  Title  as  Assignee  of  Chose 
in  Action. — Andrews  v.  McCoy,  8  Ala.  920.  42 
Am.  Dec.  669;  Gookin  v.  Richardson,  it  Ala. 
889,  46  Am.  Dec.  232;  Simpson  v.  Hall,  47 
Conn.  417;  Calder  v.  Billington,  15  Me.  39S. 
Haskell  v.  Mitchell,  53  Me.  468,  89  Am.  Dec. 
711;  Minor  v.  Bewick,  55  Mich.  491;  White  v. 
Phelps,  14  Minn.  27,  100  Am.  Dec.  190. 
Patterson  v.  Cave,  61  Mo.  439;  Hedges  v. 
Scaly,  9  Barb.  (N.  Y.)  214:  Gilbert  v.  Sharp, 
2  Lans.  (N.  Y.)  412;  Franklin  Hank  v.  Ray- 
mond, 3  Wend.  (N.  Y.)  69.  See  also  Van 
Eman  v.  Stanrhficld,  10  Minn.  255. 

5.  Holder  Takes  Only  Title  of  Transferrei,  and 
takes  subject  to  all  equities  against  the 
latter. 

England. — Whistler  Forstcr,  14  C.  B.  N. 
S.  248,  108  E.  C.  L.  248. 

United  States.  —  Bradley  v.  Trammel, 
Hempst.  (U.  S.)  104;  Trust  Co.  v.  National 
Bank,  101  U.  S.  68;  Omaha  Nat.  Bank  v. 
Walker,  2  McCrary  (U.  S.)  565;  Osgood  v. 
Artt,  17  Fed.  Rep.  575. 

Alabama.  -  Andrews  :■.  McCoy,  8  Ala.  920, 
42  Am.  Dec.  660;  Griggs  v.  Woodruff,  14  Ala. 
g;  Lanier  v.  Hill.  25  Ala.  554. 

Colorado.  —  Davis  v.  Johnson,  4  Colo.  Aj>|>. 
545- 

Conneetieut, — Simpson  v.  Hall,  47  Conn.  417. 
Georgia.  —  Mcnson  v.  Abbott,  95  Ga.  69. 
Illinois. — Shinn  v.  Fredericks,  56  III.  439; 
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Subsequent  Indorsement. — The  rule  is  the  same  in  the  case  of  a  note  payable  to 
order  negotiated  by  delivery  before  maturity  and  subsequently  indorsed  by  the 
payee  before  maturity,1  or  after  maturity,  or  after  notice  of  defenses  has  been 
given  to  the  transferee.  Such  indorsement  does  not  relate  back  so  as  to  cut 
off  equities  existing  at  the  time  of  transfer.58 

(2)  Right  to  Compel  Indorsement. — If  in  the  negotiation  of  a  note  or  bill  pay- 
able to  order  an  indorsement  is  omitted  by  accident,  mistake,  or  fraud,  when  it 
was  intended  that  such  instrument  should  be  indorsed,  the  transferee  acquires 
an  equitable  title  ;  3  and  a  court  of  equity  may  compel  an  indorsement  by  the 
proper  party,'*  and  such  indorsement  will  relate  back  to  the  time  of  the 
transfer.5 


Centralia  First  Nat.  Bank  v.  Strang,  72  111. 
559;  Sturges  v.  Miller,  80  111.  241;  Rabber- 
man  v.  Muehlhausen,  3  111.  App.  326;  Rey- 
nolds v.  Moshier,  24  111.  App.  471;  Bour- 
deaux  v.  Coquard,  47  111.  App.  254. 

Indiana. — Elliott  v.  Armstrong,  2  Blackf. 
(Ind.)  198;  Foreman  v.  Beckwith,  73  Ind.  515. 

Kansas. — McCrum  v.  Corby,  11  Kan.  464; 
Hadden  v.  Rodkey,  17  Kan.  429;  Calvin  v. 
Sterritt,  41  Kan.  215. 

Maine. — Calder  v.  Billington,  15  Me.  398; 
Savage  v.  King,  17  Me.  301;  Haskell  v. 
Mitchell,  53  Me.  468,  89  Am.  Dec.  711;  Allum 
v.  Perry,  68  Me.  232.  See  also  Mathias  v. 
Kirsch,  87  Me.  523. 

Massachusetts.  —  Lancaster  Nat.  Bank  v. 
Taylor,  100  Mass.  18. 

Michigan. — Gibson  v.  Miller,  29  Mich.  355, 
18  Am.  Rep.  98;  Matteson  v.  Morris,  40 
Mich.  52;  Spinning  v.  Sullivan,  48  Mich.  5. 

Missouri. — Boeka  v.  Nuella,  28  Mo.  180; 
Patterson  v.  Cave,  61  Mo.  439;  Weber  v. 
Orten,  91  Mo.  677. 

Nebraska. —  Doll  v.  Hollenbeck,  19  Neb. 
639- 

Nevada.  —  Haydon  v.  Nicoletti,  18  Nev. 
290. 

New  Hampshire.  —  Boody  v.  Bartlett,  42 
N.  H.  558. 

New  York.  —  Hedges  v.  Sealy,  9  Barb. 
(N.  Y.)  214;  Franklin  Bank  v.  Raymond,  3 
Wend.  (N.  Y.)  69;  Goshen  Nat.  Bank  v. 
Bingham,  118  N.  Y.  349,  16  Am.  St.  Rep.  765. 

North  Carolina. — Lackay  v.  Curtis,  6  Ired. 
Eq.  (N.  Car.)  199;  Miller  v.  Tharel,  75  N.  Car. 
148. 

Ohio. — Kyle  v.  Thompson,  11  Ohio  St.  616. 

Oregon. — Moore  v.  Miller,  6  Oregon  254, 
25  Am.  Rep.  518. 

Texas. — Davis  v.  Sittig,  65  Tex.  497. 

Wisconsin. — Terry  v.  Allis,  16  Wis.  478. 

And  see  the  title  Assignments,  vol.  2, 
p.  1080. 

Written  Assignment  of  Negotiable  Notes. — The 

same  rule  applies  to  the  case  of  a  transfer  of 
negotiable  notes  by  a  written  assignment, 
either  upon  the  notes  or  in  a  separate  in- 
strument, without  indorsement.  Hull  v. 
Planters',  etc.,  Bank,  6  Ala.  761;  Hatch  v. 
Barrett,  34  Kan.  223;  Spinning  v.  Sullivan,  48 
Mich.  5. 

Transfer  to  Principal  without  Indorsement  of 
Note  Payable  to  Agent. — A  principal  who,  for 
a  valuable  consideration,  takes  from  his 
agent,  without  indorsement  by  the  agent,  a 
note  payable  to  the  agent  as  "  trustee,"  takes 
the  same  subject  to  all  equitable  defenses. 


Thomson-Houston  Electric  Co.  v.  Capitol 
Electric  Co.,  56  Fed.  Rep.  849. 

Payment  to  Assignor  after  Notice. — A  person 
taking  a  note  by  delivery  may  recover  from 
the  promissor,  notwithstanding  payments 
made  by  him  to  the  promisee  after  notice  of 
the  assignment.  Jones  v.  Witter,  13  Mass. 
304- 

1.  Subsequent  Indorsement  before  Maturity. — 

A  person  taking  a  promissory  note  before 
maturity,  without  indorsement  at  the  date  of 
the  transfer,  acquires  an  equitable  but  not 
a  legal  title  thereto,  and  a  subsequent  in- 
dorsement thereof  before  maturity  does  not 
exclude  equities  between  the  maker  and 
payee,  of  which  the  transferee  has  had  notice 
in  the  meantime.  Pavey  v.  Stauffer,  45  La. 
Ann.  353;  Clark  v.  Callison,  7  111.  App.  263. 

2.  Indorsement  after  Maturity  or  Notice. — : 
Whistler  v.  Forster,  14 C.  B.  N.  S.  248,  10S  E. 
C.  L.  248;  Osgood  v.  Artt,  17  Fed.  Rep.  575; 
Savage  v.  King,  17  Me.  301;  Haskell  v. 
Mitchell,  53  Me.  468,  89  Am.  Dec.  711;  Lan- 
caster Nat.  Bank  v.  Taylor,  100  Mass.  18, 
explaining  Ranger  v.  Cary,  I  Met.  (Mass.) 
369;  Southard  v.  Porter,  43  N.  H.  379;  Clark 
v.  Whitaker,  50  N.  H.  474,  9  Am.  Rep.  286; 
Goshen  Nat.  Bank  v.  Bingham,  118  N.  Y.  349, 
16  Am.  St.  Rep.  765.  See  also  Gibson  v. 
Miller,  29  Mich.  355,  18  Am.  Rep.  98. 

Ratification,  after  Maturity,  of  Unauthorized 
Indorsement. — The  same  rule  applies  where 
the  payee  after  maturity  ratifies  an  indorse- 
ment made  by  an  unauthorized  agent  before 
maturity.  Gilbert  v.  Sharp,  2  Lans.  (N.  Y.) 
412. 

In  Beard  v.  Dedolph,  29  Wis.  136,  it  was 
held  that  the  bona  fide  holder,  by  delivery 
only,  of  a  note  payable  to  order,  is  protected 
against  all  equities  arising  subsequent  to 
such  delivery;  and  if  the  note  be  afterwards 
indorsed  to  him,  such  indorsement  will  relate 
back  to  the  time  of  delivery,  as  to  all  equi- 
ties not  connected  with  the  making  and  de- 
livery of  the  note,  nor  forming  any  part  of 
the  consideration  thereof. 

An  Indorsement  after  Maturity  of  a  Note  Pay- 
able to  Bearer  has  no  further  effect  than  to 
make  the  indorser  liable  thereon.  Davis  v. 
Wilson,  31  Tex.  136. 

3.  Hughes  v.  Nelson,  29  N.  J.  Eq.  549. 

4.  Court  of  Equity  may  Compel  Indorsement. — 
Story  on  Bills  of  Exchange,  55  201 ;  Ex  p.  Mow- 
bray, r  Jac.  &  W.  428;  Fultz  v.  Walters,  2 
Mont.  165. 

5.  Indorsement  Omitted  by  Mistake,  Accident, 
or  Fraud. — It  appears  that  where  the  indorse- 
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(3)  Delivery  to  Prior  Holder  or  Person  Discharging  Instrument  for  Honor — 
Delivery  to  Prior  Holder. — Where  the  payee  or  any  holder  of  a  bill  or  note  transfers 
it  by  indorsement  in  full  or  in  blank,  for  value  or  for  collection,  and  subse- 
quently takes  it  up,  he  acquires  his  original  title  thereto  notwithstanding  it  is 
not  reindorsed  to  him.1  But  he  acquires  no  greater  rights  than  he  would 
have  had  if  he  had  never  parted  with  the  instrument.2 


ment  was  omitted  at  the  time  that  the  note 
was  delivered,  by  mistake,  accident,  or  fraud, 
or  where  there  was  any  agreement  or  under- 
standing at  the  time  that  it  should  be  in- 
dorsed, the  indorsement  would  relate  back 
to  the  time  of  the  delivery  and  cut  off  equi- 
ties. See  Southard  v.  Porter,  43  N.  H.  379; 
Watkins  v.  Maule,  2  Jac.  &  VV.  244;  1  Daniel 
on  Negotiable  Instruments,  §  745.  But  it  has 
been  held  that  a  promise  to  indorse  made 
by  the  payee  at  the  time  of  delivery,  if  not 
complied  with  until  after  maturity,  will  not 
cut  off  the  defenses  of  the  maker.  Haskell 
v.  Mitchell,  53  Me.  468,  89  Am.  Dec.  711. 

Indorsement  after  Bankruptcy. — Where  a  bill 
or  note  payable  to  a  bankrupt  or  his  order  is 
delivered  before  the  bankruptcy  without  in- 
dorsement, the  bankrupt  or  his  assignees 
may  be  compelled  to  indorse,  and  such  in- 
dorsement is  valid.  Smith  v.  Pickering, 
Peake  N.  P.  50;  Ex  p.  Greening,  13  Ves.  Jr. 
206;  Ex  p.  Mowbray,  I  Jac.  &  W.  428;  Watkins 
v.  Maule,  2  Jac.  &  W.  237;  Anonymous,  I 
Campb.  492,  note;  Malbon  v.  Southard,  36  Me. 
147.  And  see  infra,  this  section,  Transfer  by 
Indorsement —  Time  of  Making  Indorsement. 

When  an  indorsement  is  made  in  such  case 
by  the  executor,  administrator,  or  assignee  of 
a  bankrupt,  it  will  not  create  any  personal 
liability  in  the  party  making  the  indorsement. 
Ex  p.  Mowbray,  1  Jac.  &  W.  428. 

1.  Delivery  to  Prior  Holder. — In  Dugan  v.  U. 
S.,  3  Wheat.  (U.  S.)  172,  the  court,  by  Living- 
ston, J.,  said:  "  After  an  examination  of  the 
cases  on  this  subject  (which  cannot,  all  of 
them,  be  reconciled),  the  court  is  of  opinion 
that  if  any  person  who  indorses  a  bill  of  ex- 
change to  another,  whether  for  value  or  for 
the  purpose  of  collection,  shall  come  to  the 
possession  thereof  again,  he  shall  be  re- 
garded, unless  the  contrary  appear  in  evi- 
dence, as  the  bona  fide  holder  and  proprietor 
of  such  bill,  and  shall  be  entitled  to  recover, 
notwithstanding  there  may  be  on  it  one  or 
more  indorsements  in  full  subsequent  to  the 
one  to  him,  without  producing  any  receipt  or 
indorsement  back  from  either  of  such  in- 
dorsees, whose  names  he  may  strike  from 
the  bill,  or  not,  as  he  may  think  proper." 
This  opinion  has  been  quoted  and  approved 
in  numerous  subsequent  decisions,  and  is  to 
be  taken  as  a  correct  statement  of  the  law  on 
this  subject.  2  Daniel  on  Negotiable  Instru- 
ments, %  1 198. 

U  tiled  States. — Picqucl  v.  Curtis,  1  Sumn. 
(U.  S.)  479. 

Arkansas.  —  Martin  v.  Warren,  11  Ark.  285. 

California. — Curtis  t.  Spra^'iic,  51  Cal.  239. 

Colorado. — Spencer  v.  Carstarphen,  15  Colo. 
445; 

Connecticut. —  Bond  v.  Storrs,  13  Conn.  412. 
Illinois.  —  Humphrcyv  illc  v.  Culver.  73  III. 
485. 


Louisiana.  —  Hebrard  v.  Bollenhagen,  9 
Rob.  (La.)  155;  Huie  v.  Bailey,  16  La.  213,  35 
Am.  Dec.  214;  Squier  v.  Stockton,  5  La.  Ann. 
120,  52  Am.  Dec.  583. 

Maine. — Green  v.  Jackson,  15  Me.  136. 

Maryland. — Bowie  v.  Duvall,  1  Gill  &  J. 
(Md.)  175. 

Michigan. — Reading  v.  Beardsley,  41  Mich. 
123. 

Missouri. — Glasgow  v.  Switzer,  12  Mo.  395; 
Page  v.  Lathrop,  20  Mo.  589. 

New  Jersey. — Middleton  v.  Griffith,  57  N.  J. 
L.  442. 

New  York. — Norris  v.  Badger,  6  Cow.  (N. 
Y.)  449;  Chautauqua  County  Bank  v.  Davis, 
21  Wend.  (N.  Y.)  584;  Mottram  v.  Mills,  1 
Sandf.  (N.  Y.)  37. 

North  Carolina. — French  v.  Barney,  I  Ired, 
L.  (N.  Car.)  219. 

Canada. — Black  v.  Strickland,  3  Ont.  Rep. 
217. 

See  also  Woodson  v.  Gordon,  Peck  (Tenn.) 
196,  14  Am.  Dec.  743;  and  infra,  this  section, 
Right  to  Strike  Out  Indorsements. 

Where  A  drew  a  bill  of  exchange  on  B, 
payable  to  C,  which  was  accepted  by  B,  and 
indorsed  by  C  to  D,  and  by  D  to  E,  and  by  E 
to  F,  and  B  did  not  pay  E  or  F,  whereupon 
D  paid  E,  it  is  held  that  D  could  recover 
from  the  acceptor  B.  Death  v.  Serwonters, 
1  Lutw.  885. 

The  holder  of  a  note  indorsed  by  himself  is 
not  bound  to  show  a  transfer  back  to  him. 
Merz  v.  Kaiser,  20  La.  Ann.  377.  Compare 
Smith  v.  Runnells,  Walk.  (Miss.)  144.  So 
also  where  the  original  payee  is  in  posses- 
sion of  a  note  indorsed  in  blank  by  him. 
Barbarin  v.  Daniels,  7  La.  4S1;  Mourain  v. 
Devall,  12  La.  93;  Hill  v.  Holmes,  12  La.  96; 
Hebrard  t.  Bollenhagen,  9  Rob.  (La.)  155. 
Or  indorsed  without  recourse.  Thornton  v. 
Moody,  11  Me.  253.  But  sec  Welch  v.  Limlo, 
7  Cranch  (U.  S.)  159. 

The  objection  to  a  recovery  on  a  bill,  that 
the  title  is  shown  to  be  out  of  the  plaintiff  by 
special  indorsements  on  the  bill,  and  there  is 
no  retransfcr  by  the  last  indorsee  to  him,  is 
met  by  the  proof  that  the  several  indorse- 
ments were  made  for  the  purpose  of  collec- 
tion, and  that  the  indorsee  had  no  interest  in 
the  bill.    Na^Iec  v.  Lyman,  14  Cal.  450. 

2  Prior  Holder  Acquires  Only  His  Former 
Rights  on  Redelivory  to  Him.  —  Where  a  note 
payable  to  the  order  of  the  maker,  but  void 
on  account  of  illegality  of  consideration,  was 
indorsed  by  the  maker  ami  delivered  by  him 
to  A,  who  indorsed  it  and  delivered  it  to  M, 
who,  with  notice  of  the  illegality,  indorsed  it 
and  had  it  discounted  at  a  bank  for  his  own 
benefit,  and  received  the  proceeds  of  the  dis- 
count, and  after  the  note  was  dishonored  took 
it  up  and  paid  the  bank  (he  amount  due  on  it, 
it  was  held  that  he  could  not  recover  on  the 
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Delivery  to  a  Payor  for  Honor. — So  also  a  person  not  a  party  to  a  bill,  who  takes  it 
up  for  the  honor  of  any  one  whose  name  appears  thereon,  is  considered  an 
indorsee,  paying  value  therefor,  and  is  entitled  to  all  the  remedies  an  indorsee 
would  have  against  the  parties  liable,  even  though  no  formal  indorsement  or 
transfer  be  made  to  him.1 

C.  OK  NONNEGOTIABLE  INSTRUMENTS. — Nonnegotiable  Bills  and  Notes  may  be 
Assigned  by  Delivery,  and  such  transfers  are  subject  to  the  rules  governing  the 
assignment  of  choses  in  action  generally;  that  is,  the  assignee  acquires  an 
equitable  title  upon  which  he  may  maintain  an  action  at  law  in  the  name  of 
the  payee,  or  in  equity,  and,  under  the  present  codes  of  most  of  the  states,  in 
his  own  name.  He  acquires,  however,  only  the  title  that  his  assignor  had,  and 
takes  the  instrument  assigned  subject  to  all  equities  and  defenses  existing 
against  it  in  the  hands  of  his  assignor.  The  subject  of  the  assignment  of  non- 
negotiable  instruments  has  been  fully  treated  elsewhere  in  this  work.58 

4.  Negotiation  by  Indorsement — a.  Definition  of  Indorsement. — in  its  Most 
General  and  Literal  Signification  an  indorsement  is  an  incidental  or  subsidiary  writing 
upon  the  back  of  a  paper  or  document,  to  the  contents  of  which  it  relates  or 
pertains. 3 

In  Commercial  Law  an  indorsement  is  the  signature  of  the  payee  of  a  note,  bill, 
or  check,  or  that  of  a  third  person,  written  on  the  back  of  the  note  or  bill  in 
evidence  of  his  transfer  of  it,  or  of  his  assuring  its  payment,  or  both.4 

Properly  Applicable  Only  to  Negotiable  Instruments. — In  its  strictly  technical  sense  the 
term  "  indorsement  "  is  applicable  only  to  negotiable  paper,  but  in  common  par- 
lance it  is  applied  indifferently  to  bonds,  bills,  and  promissory  notes,  whether 
negotiable  or  otherwise.5 


note  as  a  bona  fide  holder  standing  in  the 
shoes  of  the  bank,  which  took  the  note  in 
good  faith  and  for  value  before  maturity,  and 
that  his  position  and  rights,  as  against  the 
prior  parties  thereto,  were  the  same  as  if  he 
had  never  parted  with  the  note.  Devlin  v. 
Brady,  36  N.  Y.  531,  affirming  32  Barb.  (N. 
Y.)  518,  followed  in  Coleman  v.  Lansing,  4 
Lans.  (N.  Y.)  70. 

1.  Rights  of  Person  Paying  Bill  for  Honor. — 
Chitty  on  Bills  (13th  Am.  ed.)  *50g;  Mer- 
tens  v.  Winnington,  1  Esp.  113;  Cox  v.  Earle, 
3  B.  &  Aid.  430,  5  E.  C.  L.  334.  See  also 
Gazzam  v.  Armstrong,  3  Dana  (Ky.)  554.  And 
see  infra,  this  title,  Obligations  of  Parlies — 
Discharge — Payment. 

2.  See  the  title  Assignments,  vol.  2,  p.  1007. 

3.  Century  Diet. ;  East  v.  Essington,  7  Mod. 
86;  Powell  v.  Com.,  11  Gratt.  (Va.)  822.  See 
also  Com.  v.  Spilman,  124  Mass.  327. 

Indorsement  may  be  Taken  in  Popular  Sense. — 
The  primitive  and  popular  sense  of  something 
written  on  the  outside  or  back  of  a  paper,  on 
the  inside  of  which  something  else  had  been 
previously  written,  should  be  given  to  the 
word  "  indorsement "  whenever  the  context 
shows  it  to  be  proper,  or  it  is  necessary  to 
give  effect  to  the  instrument.  Powell  v. 
Com.,  11  Gratt.  (Va.)  822;  Tatum  v.  Bonner, 
27  Miss.  760. 

"  The  Contract  of  Indorsement  Is  Not  an  Inde- 
pendent One,  but  a  parasite  which,  like  the 
chameleon,  takes  the  hue  of  the  thing  with 
which  it  is  connected.  Attached  to  commer- 
cial paper  it  becomes  a  commercial  contract, 
operating  as  a  contingent  guaranty  of  pay- 
ment, and  a  transfer  of  the  title  where  the 
paper  is  negotiable;  attached  to  any  other 


chose  in  action  it  becomes  an  equitable  assign- 
ment of  the  beneficial  interest  without  re- 
course to  the  assignor."  Gibson,  C.J.,  in 
Patterson  v.  Poindexter,  6  W.  &  S.  (Pa.)  227, 
40  Am.  Dec.  554. 

The  Word  ' '  Indorse  "  Is  a  Technical  Word,  hav- 
ing in  law  a  distinct  meaning  without  further 
description.    Brooks  v.  Edson,  7  Vt.  351. 

4.  Century  Diet.;  Clark  v.  Sigourney,  17 
Conn.  511 ;  Haas  v.  Sackett,  40  Minn.  53;  Ter- 
ritory v.  Perea  (N.  Mex.  1892),  30  Pac.  Rep. 
928;  Richards  v.  Warring,  39  Barb.  (N.  YO42. 
See  also  Bacon  v.  Cohea,  12  Smed.  &  M. 
(Miss.)  516. 

An  Indorsement  is  generally  the  evidence  and 
consummation  of  a  contract,  by  which  the  in- 
dorser  passes  to  another  person  his  right  to 
the  instrument  and  debt  transferred,  and  in- 
curs the  liabilities  incident  to  such  a  transfer. 
Young  v.  Harris,  14  B.  Mon.  (Ky.)  447.  It 
implies  also  the  transfer  usually  effected 
thereby.    Clark  -'.  Sigourney,  17  Conn.  511. 

The  indorsement  of  a  Note  by  the  Payee  is  an 
order  upon  the  maker  to  pay  the  indorsee. 
Middleton  v.  Griffith,  57  N.  J.  L.  442. 

Statutory  Definition  of  Indorsement. — One  who 
writes  his  name  upon  a  negotiable  instrument 
otherwise  than  as  a  maker  or  acceptor,  and 
delivers  it  with  his  name  thereon  to  another 
person,  is  called  an  indorser,  and  his  act  is 
called  indorsement.  California  Civil  Code, 
£  3108;  South  Dakota  Comp.  Laws,  §  4471; 
San  Diego  First  Nat.  Bank  v.  Babcock.  94 
Cal.  96;  Shain  v.  Sullivan,  106  Cal.  20S;  Mer- 
rill v.  Hurley  (S.  Dak.  1895),  62  N.  W.  Rep. 
958. 

5.  See  infra,  this  title.  What  Paper  Passes 
bv  Indorsement — Nonnegotiable  Instruments. 
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Indorsement  a  Transfer  and  a  Promise. — The  indorsement  of  commercial  paper, 
under  the  law  merchant,  includes  properly,  first,  a  transfer  of  the  title  to  the 
instrument  indorsed,  and,  second,  a  conditional  promise  to  pay  the  same.1 
But  the  term  is  also  used  to  signify  the  act  or  undertaking  of  one  who  by 
a  writing  upon' the  paper  assumes  a  liability  to  pay  the  paper  without  trans- 
ferring the  title  thereto.  The  latter  species  of  indorsement  is  distinguished  as 
irregular  or  anomalous  indorsement.* 

An  indorser  is  one  who  transfers  the  title  to  negotiable  paper  and  assumes  a 
conditional  liability  thereon  by  an  indorsement;  and  also,  in  a  less  exact  sense, 
one  who  by  a  writing  upon  the  paper  assumes  the  liability  of  an  indorser  with- 
out transferring  the  title.3 

An  indorsee  is  one  to  whom  a  bill  is  specially  indorsed,  or  the  bearer  of  a  bill 
indorsed  in  blank;  that  is,  any  person  who  makes  title  to  a  bill  through  an 
indorsement.4 

b.  What  Paper  Passes  by  Indorsement — (i)  Instruments  Payable  to 

Order — Instruments  Payable  to  Order  Negotiable  by  Indorsement.  —  Bills  and  notes  payable 
to  order  may  be  negotiated  by  indorsement,  which  is  the  only  way  in  which  the 
legal  title  to  the  instruments  can  be  transferred.5  As  has  been  already  stated, 
however,  an  equitable  title  may  pass  by  mere  delivery  without  indorsement.6 

(2)  Indorsement  of  Instruments  Payable  to  Bearer — Instruments  Payable  to  Bearer 
Negotiable  by  Indorsement. — Bills  and  notes  payable  to  bearer  may  be  transferred 


1.  Indorsement  as  a  transfer  of  title  is 
treated  in  this  section.  As  to  the  liability  of 
an  indorser,  see  infra,  this  title,  Liabilities 
of  Parties  to  Bills  and  Notes. 

2.  See  infra,  this  section,  The  Various 
Kinds  of  Indorsement — Irregular  Indorsement; 
and  infra,  this  title.  Obligations  of  Parties  to 
Bills  and  Notes. 

3.  Chalmers  on  Bills  of  Exchange  (5th 
Eng.  ed.),  p.  6. 

4.  Chalmers  on  Bills  of  Exchange  (5th 
Eng.  ed.),  p.  6. 

5.  Indorsement  Necessary  to  Pass  Title — Eng- 
land.— Whistler  v.  Forster,  14  C.  B.  N.  S.  248, 
108  E.  C.  L.  248;  Gibson  v.  Minet,  1  H.  Bl. 
569;  East  v.  Essington,  7  Mod.  86;  Harrop 
v.  Fisher,  10  C.  B.  N.  S.  196,  100  E.  C.  L. 
196. 

Canada. — Forsyth  v.  Lawrence,  19  Nova 
Scotia  148. 

United  States. — Trust  Co.  v.  National  Bank, 
101  U.  S.  68;  Osgood  v.  Artt,  17  Fed.  Rep. 
575;  De  Hass  v.  Roberts,  59  Fed.  Rep.  853; 
Hopkirk  v.  Page,  2  Brock  (U.  S.)  20. 

Illinois. — Sturgcs  v.  Miller,  80  111.  241. 

Indiana.  —  Keller  v.  Williams,  49  Ind.  504. 

Iowa. — Franklin  v.  Twogood,  18  Iowa  515. 
Sec  also  Younker  v.  Martin,  18  Iowa  143; 
Richards  v.  Daily,  34  Iowa  427. 

Kansas.  —  McCrum  v.  Corby,  II  Kan.  464; 
Hadden  v.  Rodkcy,  17  Kan.  429;  Briggs  v. 
Latham,  36  Kan.  205;  Calvin  v.  Sterritt,  41 
Kan.  215. 

Kentucky.  —  Instonc  v.  Williamson,  2  Bibb 
(Ky.)83. 

Louisiana.  —  Norton  v.  Pickens,  21  La. 
Ann.  575. 

Maine.  —  Haskell  v.  Mitchell,  53  Me.  468,  89 
Am.  Dec.  711;  Allum  v.  Perry,  68  Me.  232. 

Maryland, — Lancaster  v.  Raltzcll,  7  Gill  & 
J.  (Md.)  468,  28  Am.  Dec.  233. 

Ma  suit  husetts.  —  Lancaster  Nat.  Bank  v. 
Taylor,  100  Mass.  18;  Taylor  v.  Binney,  7 
Mass.  479;  Russell  v.  Swan,  16  Mass.  314; 

4  C.  of  L. — 17. 


Estabrook  v.  Smith,  6  Gray  (Mass.)  570,  66 
Am.  Dec.  443. 

Michigan. — Gibson  v.  Miller,  29  Mich.  355, 

18  Am.  Rep.  98;  Bilderback  v.  McConnell, 
48  Mich.  345;  Spinning  v.  Sullivan,  48  Mich. 
5;  Redmond  v.  Stansbury,  24  Mich.  445; 
Robinson  v.  Wilkinson,  38  Mich.  299;  Bel- 
lis  v.  Lyons,  97  Mich.  398 ;  Aniba  v.  Yeomans, 
39  Mich.  171. 

Nevada. —  Haydon  v.  Nicoletti,  18  Nev.  290. 

New  Hampshire. — Davis  v.  Lane,  8  N.  H. 
224;  Boody  v.  Bartlett,  42  N.  H.  55S;  South- 
ard v.  Porter,  43  N.  H.  379. 

Arew  Jersey. — Crisman  v.  Swisher,  28  N.  J. 
L.  149;  Fine  v.  High  Bridge  Methodist  Epis- 
copal Church,  44  N.  J.  L.  148. 

New  York. — Franklin  Bank  v.  Raymond,  3 
Wend.  (N.  Y.)  69;  Hedges  v.  Sealy,  9  Barb. 
(N.  Y.)  214;  Mills  v.  Porter,  5  Thomp.  &  C. 
(N.  Y.)  63. 

Oregon. — Moore  v.  Miller,  6  Oregon  254,  25 
Am.  Rep.  518. 

Pennsylvania. — Losee  v.  Bissell,  76  Pa. 
St.  459. 

Vermont. — Roycc  v.  Nye,  52  Vt.  372. 
Wisconsin. — Terry  v.  Allis,  16  Wis.  478,  20 
Wis.  32. 

A  note  payable  to  order  cannot  be  assigned 
by  parol.  Van  Dcrveer  v.  Wright,  6  Barb. 
(N.  Y.)  547- 

A  Forged  Indorsement  Passes  No  Title. — Jack- 
son v.  Commercial  Bank,  2  Rob.  (La.)  129,  38 
Am.  Dec.  204;  Foltier  v.  Schroder,  19  La. 
Ann.  17,  92  Am.  Dec.  521;  Lancaster!'.  Bait- 
zell,  7  Gill  &  J.  (Md.)468,  28  Am.  Dec.  233; 
Terry  V.  Allis,  [6  Wis.  478. 

Bill  Payable  to  Ordor  of  Drawer  —The  legal 
title  to  a  bill  payable  to  the  order  of  the  drawer 
cannot,  in  the  first  instance,  be  transferred 
until  indorsed  by  him.    Foltier  v.  Schroder, 

19  La.  Ann.  17,  92  Am.  Dec.  521;  Smallcy 
v.  Wight,  44  Me.  442.  69  Am.  Dec.  112. 

8.  Sec  supra,  this  title,  Negotiation  by  De- 
livery— Instruments  Payable  to  Order. 
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by  indorsement  as  well  as  by  mere  delivery,  and  such  indorsement  imposes  the 
same  liabilities  upon  the  indorser  as  the  indorsement  of  instruments  payable 
to  order.1  As  has  already  been  stated,  however,  the  negotiability  by  delivery 
of  bills  and  notes  payable  to  bearer  or  indorsed  in  blank  is  not  impaired  by 
indorsement.2  It  seems  that  the  holder  in  such  case  may,  at  his  election,  act 
either  as  indorsee  or  as  bearer  in  suing  the  maker,  or  in  transferring  the  note 
to  a  subsequent  holder.3 

(3)  Indorsement  of  Nonncgotiable  Instruments. — Strictly  speaking  there  can 
be  no  indorsement  of  nonnegotiable  paper  in  the  technical  sense  of  the  term 
"  indorsement."  4  Such  instruments  are  properly  transferable  by  assignment 
only.5  The  term  "  indorsement  "  is,  however,  very  commonly  applied  indiffer- 
ently to  both  negotiable  and  nonnegotiable  instruments.6 

c.  Form  and  Essentials  of  Contract  of  Indorsement — (1)  Formal 

Essentials — (a)  As  to  Writing — aa.  Indorsement  must  Be  in  Writing. — That  an  in- 
dorsement must  be  in  writing  follows  necessarily  from  the  definition  of  in- 
dorsement.7 

Mode  of  Writing. — It  is  not  essential  that  the  indorsement  should  be  written 
with  a  pen  ;  indorsements  in  pencil  have  been  held  valid.8  So  also  an  indorse- 
ment may  consist  partly  of  a  printed  form  to  be  filled  up  by  the  indorser,9  or 
an  indorsement  may  be  made  by  means  of  a  stamp.10 


1.  Story  on  Promissory  Notes,  §  132;  Story 
on  Bills  of  Exchange,  §200.  See  infra,  this 
title,  Obligations  of  Parties  to  Bills  and  Notes. 

2.  See  supra,  this  title,  Negotiation  by  Deliv- 
ery— Instruments  Payable  to  Bearer  or  Indorsed 
in  Blank. 

3.  Story  on  Promissory  Notes,  §  132  ;  Cow- 
ser  v.  Tatum,  24  Ark.  13. 

4.  No   Indorsement  of  Nonnegotiable  Paper. 

— 1  Daniel  on  Negotiable  Instruments,  §666  ; 
San  Diego  First  Nat.  Bank  v.  Babcock,  94  Cal. 
96;  Territory  v.  Perea  (N.  Mex.  1892),  30  Pac. 
Rep.  928  ;  Orrick  v.  Colston,  7  Gratt.  (Va.) 
189;    Skilbeck  v.    Porter,   14  U.  C.  Q.  B. 

43°-  .  , 

The  payee  of  a  nonnegotiable  note,  by  writ- 
ing his  name  on  the  back  thereof  does  not,  in 
a  commercial  sense,  become  an  indorser  with 
the  rights  and  liabilities  of  a  simple  indorser, 
but  he  can  be  held  as  the  maker  of  the  note  or 
the  guarantor  of  its  payment.  McMullen  v. 
Rafferty,  89  N.  Y.  456  ;  Griswold  v.  Slocum, 
10  Barb.  (N.  Y.)  402. 

As  to  the  liability  of  such  a  person,  see  in- 
fra, this  title,  Liabilities  of  Parties. 

In  Marietta  Bank  v.  Pindall,  2  Rand.  (Va.) 
465,  Cabell,  J.,  said:  "The  term  'indorse,' 
when  applied  to  bills  of  exchange  negotiable 
by  the  custom  of  merchants,  or  to  papers  made 
negotiable  by  our  statutes,  may,  ex  vi  termini, 
import  a  legal  transferof  the  title.  But  as  to 
bonds  and  notes  not  negotiable,  the  legal  title 
to  them  passes  by  assignment  only;  and  as  to 
them,  indorsement  is  not  equivalent  to  assign- 
ment. As  to  them,  assignment  means  more 
than  indorsement;  it  means  indorsement  by 
one  party  with  intent  to  assign,  and  an  ac- 
ceptance of  that  assignment  by  the  other 
party."  See  also  Freeman's  Bank  v.  Ruck- 
man,  16  Gratt.  (Va.)  126. 

A  transfer  is  not  wrought  upon  a  note  not 
negotiable,  by  a  signature  across  the  back  of 
it.  It  is  not,  therefore,  properly  and  legally 
an  "  indorsement  "  when  applied  to  this  kind 
of  paper.     Richards  v.  Warring,  39  Barb. 


(N.  Y.)42,  affirmedin  4  Abb.  App.  Dec.  (N.  Y.) 
47,  1  Keyes  (N.  Y.)  576. 

A  promissory  note  not  payable  to  order  can- 
not be  transferred  by  a  blank  indorsement  by 
the  payee.  La  Banque  du  Peuple  v.  Ethier, 
1  R.  L.  (Can.)  47. 

Under  New  Mexico  Comp.  Laws,  §  2885,  pro- 
viding that  certificates  of  sales  of  lands  for 
taxes  "  shall  be  assignable  by  indorsement,"  it 
was  held  that  the  writing  of  his  name  by  the 
purchaser  upon  the  back  of  such  certificates 
was  not  an  indorsement  within  this  statute, 
such  instruments  being  not  negotiable .  Terri- 
tory v.  Perea  (N.  Mex.  1892),  30  Pac.  Rep.  928. 

5.  See  infra,  this  title,  Negotiation  by  As- 
signment ;  and  see  also  the  title  Assignments, 
vol.  2,  p.  1007. 

6.  1  Daniel  on  Negotiable  Instruments, 
§666. 

7.  An  Indorsement  Ex  Vi  Termini  must  Be  in 
Writing. — There  can  be  no  such  thing  as  an 
indorsement  wholly  or  partly  in  parol.  Syra- 
cuse Third  Nat.  Bank  v.  Clark,  23  Minn.  263; 
Marion,  etc.,  Gravel  Road  Co.  v.  Kessinger, 
66  Ind.  549. 

The  execution  of  an  indorsement  includes 
in  legal  contemplation  two  essential  things: 
the  actual  writing  and  signing  of  the  instru- 
ment, and  the  delivery  of  it  thus  written  and 
signed.    Mott  v.  Wright,  4  Biss.  (U.  S.)  53. 

8.  Indorsements  in  Pencil. — Geary  v.  Physic, 
5  B.  &  C.  234,  11  E.  C.  L.  213,  7  D.  &  R/653; 
Browne.  Butchers,  etc.,  Bank,  6  Hill  (N.  Y.) 
443;  Closson  v.  Stearns,  4  Vt.  II,  23  Am.  Dec. 
245- 

As  to  the  Mode  of  Writing  generally,  see  the 
title  Write — Writing;  and  supra,  this  title, 
Formal  Essentials — As  to  Writing. 

9.  Printed  Indorsement.  —  An  indorsement 
may  consist  partially  of  a  printed  form  to  be 
filled  up  by  the  indorser.  See  Adams  v. 
Smith,  35  Me.  324. 

10.  Lynn  First  Nat. Bank  v.  Smith,  132  Mass. 
227.  See  also  Commercial  Nat.  Bank  ^.Arm- 
strong, 39  Fed.  Rep.  6S4. 
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66.  Position  of  Indorsement— Allonge. — The  indorsement  must  be  written 
on  the  instrument  transferred.1  There  is  no  limit,  however,  to  the  number 
of  indorsements  that  may  be  made  upon  a  bill  or  note;  and  if  they  cannot 
be  conveniently  written  on  the  instrument  itself,  a  paper,  generally  called  by 
the  French  name  allonge,  may  be  annexed  thereto,  on  which  subsequent 
indorsements  may  be  written,  which  will  have  the  same  effect  as  if  written 
upon  the  instrument  itself,  such  paper  being  deemed  a  part  thereof.2 

Indorsement  Properly  on  Back  of  Instrument. — As  the  derivation  of  the  word  would 
indicate,3  an  indorsement  is  properly  written  upon  the  back  of  an  instrument, 
and  this  is  the  ordinary  mode  in  which  an  indorsement  is  made. 1 

Indorsement  may  Be  on  Face. — It  is  well  settled,  however,  that  an  indorsement 
may  be  made  on  the  face  of  the  instrument  with  the  same  effect  as  if  made 
upon  the  back,  if  such  is  the  intent  of  the  indorser.5 

(bj  Following  the  Tenor  of  the  Instrument. — It  is  sometimes  stated  that  an 
indorsement  must  follow  the  tenor  of  the  instrument  indorsed.    By  this  is 


1.  Indorsement   must   Be   on   Instrument. — 

English  Bills  of  Exchange  Act,§  32.  A  find- 
ing that  a  note  was  "assigned  in  writing"  is 
not  a  finding  that  it  was  indorsed,  for  in- 
dorsement implies  a  transfer  in  writing  upon 
the  instrument,  while  assignment  implies  a 
transfer  by  a  separate  instrument.  Keller  v. 
Williams,  49  Ind.  504;  Williams  v.  Osbon,  75 
Ind.  280. 

A  separate  writing  can  constitute  only  an 
assignment  and  not  an  indorsement.  Na- 
tional Bank  v.  Leonard,  91  Ga.  805;  French 
v.  Turner,  15  Ind.  59;  Doll  v.  Hollenbeck,  19 
Neb.  639. 

2.  Allonge.  —  English  Bills  of  Exchange 
Act,  §  32;  Chitty  on  Bills  (13th  Am.  ed.) 
*235;  Story  on  Promissory  Notes,  §  151;  Fol- 
ger  v.  Chase,  18  Pick.  (Mass.)  63.  See  also 
Osgood  v.  Artt,  17  Fed.  Rep.  575;  Keller  v. 
Williams,  49  Ind.  504;  Doll  v.  Hollenbeck,  19 
Neb.  639.  Where  the  back  of  a  note  is  cov- 
ered by  indorsements,  a  valid  assignment 
may  be  written  oh  a  piece  of  paper  pasted  to 
the  note.  Fountain  v.  Bookstaver,  141  111.  461. 

Transfer  of  Note  by  Writing  Attached  to 
Bond. — Where  a  corporation  executed  to  A 
its  negotiable  bond  for  a  sum  equal  to  a  note 
which  had  been  executed  to  it,  and  attached 
to  the  bond  the  note  and  the  mortgage 
securing  its  payment,  reciting  in  the  bond 
that  the  corporation  thereby  transferred  the 
note  and  mortgage  to  A  as  security,  and  that 
both  would  be  transferable  in  connection 
with  the  bond,  and  not  otherwise,  it  was 
held  that  this  was  a  sufficient  indorsement 
of  the  note  within  the  law  merchant  to  pass 
the  legal  title.  Crosby  v.  Roub,  16  Wis.  616, 
84  Am.  Dec.  720.  See  also  Bange  v.  Flint, 
25  Wis.  544:  Andrews  v.  Hart,  17  Wis.  297. 

In  delivering  the  opinion  in  Crosby  v. 
Roub,  16  Wis.  616,  the  court  said  that  it  was 
not  necessary,  in  order  to  make  a  transfer 
upon  a  paper  attached  to  the  note  a  valid 
indorsement,  that  the  original  paper  should 
be  so  filled  with  indorsements  as  to  render  it 
impossible  to  write  another  indorsement 
thereon.  But  sec  Franklin  v.  Twogood,  18 
Iowa  515. 

An  Indorsement  on  the  Back  of  a  Pioce  of 
Paper  on  which  a  Torn  Note  is  Pasted  is  a  valid 
Indorsement  of  the  note,  and  passes  the  legal 
title.    (Jrutchficld  v.  Easton,  13  Ala.  337. 


3.  From  the  Latin  in,  "on,"  and  dorsum, 
"the  back."  Century  Diet.  See  the  title 
Indorsement. 

4.  1  Daniel  on  Negotiable  Instruments,  § 
688;  2  Parsons  on  Notes  and  Bills  17. 

An  averment  that  the  payees  indorsed  a 
note  is  substantially  an  averment  that  they 
assigned  it  by  a  writing  on  the  back  thereof 
under  their  own  hands.  Cooper  v.  Drouil- 
lard,  5  Blackf.  (Ind.)  152;  Kern  v.  Hazle- 
rigg,  11  Ind.  443,  71  Am.  Dec.  360. 

5.  Indorsement  on  Face  of  Note. — Young  v. 
Glover,  3  Jur.  N.  S.  637;  Ex  p.  Yates,  2  De 
G.  &  J.  191;  Shain  v.  Sullivan,  106  Cal.  20S; 
Perry  v.  Bray,  68  Ga.  293;  Herring  v.  Wood- 
hull,  29  111.  92,  81  Am.  Dec.  296;  Gibson  v. 
Powell,  6  How.  (Miss.)  60;  Haines  v.  Dubois, 
30  N.  J.  L.  259.  In  the  last  two  cases  cited 
the  payee  wrote  his  name  under  that  of  the 
maker,  and  it  was  held  to  be  a  sufficient 
indorsement.  See  also  Yarborough  v.  Bank 
of  England,  16  East  6;  Pilmer  v.  Branch  of 
State  Bank,  16  Iowa  321;  Franklin  v.  Two- 
good,  18  Iowa  515;  Partridge  v.  Davis,  20  Vt. 
499.  So  also  the  maker's  name  may  be  on 
the  back.  The  position  of  the  name  of  either 
maker  or  indorser  is  immaterial.  Quin  v. 
Sterne,  26  Ga.  223,  71  Am.  Dec.  204. 

In  Rex  v.  Bigg,  1  Stra.  18,  3  P.  Wms.  419, 
the  defendant  was  indicted  for  fraudulently 
erasing  a  payment  indorsed  on  a  note.  The 
proof  showed  that  the  words  erased  were 
written  upon  the  face  of  the  note,  but  this 
was  adjudged  no  variance  and  the  defendant 
was  convicted.  See,  to  the  same  effect,  Com. 
v.  Butterick,  100  Mass.  12,  97  Am.  Dec. 
65. 

Priority  of  Indorsements  on  Opposite  Ends  of 
Note. — Where  the  name  of  the  payee  ap- 
peared on  the  back  of  a  note  in  the  usual 
position  of  first  indorser,  about  three  inches 
from  the  left  end,  and  that  of  another  in- 
dorser was  written  in  the  opposite  direction, 
about  the  same  distance  from  the  right  end, 
so  that  the  latter  indorsement,  with  reference 
to  the  former,  was  inverted,  it  was  held  that, 
in  the  absence  of  proof  to  the  contrary,  the 
payee  would  lie  considered  as  first  indorser, 
and  the  other  indorser  as  second.  Arnot  v. 
Symonils,  85  Pa.  St.  99.  Sec  also  infra,  this 
title,  Liability  of  Parties — Irregular  Indorse- 
ment. 


Volume  IV. 


Transfer. 


BILLS  AND  NOTES.         Negotiation  by  Indorsement. 


meant  that  the  indorsement  cannot  vary  the  instrument  as  to  the  amount1  or 
time  of  payment,2  nor  can  it  waive  the  rights  of  prior  parties  to  require  due 
diligence  of  the  holder  in  order  to  fix  their  liability.3 

(o)  What  Language  Amounts  to  an  Indorsement— Signature — No  Particular  Form  of  Words 
Required. — It  is  well  settled  that  no  particular  form  of  words  is  essential  to  con- 
stitute an  indorsement.  Any  form  is  sufficient  which  manifests  an  intention 
to  transfer  the  instrument,  the  mere  signature  of  the  indorser  being  in  general 
all  that  is  required.'4 

Actual  Indorsement  Necessary. — -In  order,  however,  to  constitute  a  person  an 
indorser,  there  must  be  an  actual  indorsement  by  him,  either  in  person  or  by 
an  agent.  A  mere  promise  to  indorse  is  not  sufficient,  though  the  promissor 
might  be  held  liable  on  the  promise.5 

signature. — The  indorsement  must  be  signed  by  the  indorser;6  but  there  is  no 


1.  See  infra,  this  section,  The  Various 
Kinds  of  Indorsement — Partial  Indorsements. 

2.  Smalhvood  v.  Vernon,  I  Stra.  478.  In 
this  case  the  action  was  against  the  indorser, 
and  it  was  held  that  the  plaintiff  could 
recover  upon  a  declaration  charging  the 
defendant  according  to  the  tenor  of  the 
indorsement,  since  the  indorsement  is  a  new 
contract,  and  the  indorser  may  charge  him- 
self thereby  as  he  pleases.  See  infra,  this 
title.  Liabilities  of  Parties — Drawer  and  En- 
dorsers. 

Where  the  indorsement  of  a  note  purports 
to  convey  title  only  at  a  distant  future  date, 
the  indorsee,  before  the  arrival  of  such  date, 
has  no  right  to  demand  payment  or  bring  an 
action  against  the  maker  of  the  instrument. 
Haney  v.  Sangston,  3  Dana  (Ky.)  246. 

3.  See  infra,  this  title.  Diligence  Reqttired 
of  Holder. 

4.  No  Particular  Words  Essential  to  Indorse- 
ment.— Chitty  on  Bills  (13th  Am.  ed.)  *227; 
Story  on  Promissory  Notes,  §  121;  Lee  v. 
Chillicothe  Branch  Bank,  1  Bond  (U.  SO387; 
Herring  v.  Woodhull,  29  111.  92,  81  Am.  Dec. 
296;  Franklin  v.  Twogood,  18  Iowa  515; 
Douglass  v.  Wilkeson,  6  Wend.  (N.  Y.)  637; 
Drew  v.  Jacocks,  2  Murph.  (N.  Car.)  138; 
Merrill  v.  Hurley  (S.  Dak.  1895),  62  N.  W. 
Rep.  958;  Partridge  v.  Davis,  20  Vt.  499. 

The  Words  "Value  Received"  are  not  essen- 
tial to  the  validity  of  an  indorsement  in  order 
to  pass  the  legal  title.  Snow  v.  Conant,  8 
Vt.  301. 

Misspelling  will  not  vitiate  an  indorsement. 
Leonard  v.  Wilson,  2  Cromp.  &  M.  589,  2 
Tyr.  415. 

Indorsement  in  Alternative. — Where  a  written 
contract  for  the  payment  of  a  certain  amount 
in  work  was  assigned  by  the  payee  by  an  in- 
dorsement, "  Pay  the  within  to  the  order  of 
A  or  B,"  it  was  held  that  such  assignment 
conferred  on  the  assignees  not  a  separate  but 
a  joint  interest  in  the  contract,  and  an  as- 
signment by  one  of  them  was  insufficient  to 
transfer  the  legal  title.  Quinby  v.  Merritt, 
11  Humph.  (Tenn.)  439. 

Indorsement  in  Form  of  Bequest. — Where  the 
payee  of  certain  promissory  notes,  who  was 
upwards  of  seventy-nine  years  of  age, 
brought  them  to  his  nephew  A,  saying,  "I  give 
you  these  notes,"  adding  that  A  should  have 
them  at  his,  the  payee's,  death,  but  that  he 
would  like  to  be  master  of  them  as  long  as  he 


lived,  and,  the  notes  being  then  unindorsed, 
indorsed  them  in  the  presence  of  one  witness 
in  these  words:  "  I  bequeath — Pay  the  with- 
in contents  to  A,  or  his  order,  at  my  death," 
it  was  held  that  A  did  not  thereby  obtain  any 
right  to  the  notes  or  to  the  money  secured 
thereby,  but  that  the  transaction  amounted  to 
nothing  more  than  an  incomplete  testament- 
ary gift  that  failed.  Matter  of  Patterson's 
Estate,  4  De  G.  J.  &  S.  422.  An  indorsement 
on  a  note,  "  I  give  this  note  unto  A,"  may  be 
proved  as  testamentary.  Chaworth  v.  Beech, 
4  Ves.  Jr.  555. 

Two  Indorsements  by  One  Indorser. — Where 
A,  the  payee  of  a  note,  transferred  it  with  the 
following  indorsements:  "  Pay  B.  [Signed] 
A,"  "  Payment  guaranteed.  [Signed]  A," 
it  was  held  that  these  indorsements,  whether 
construed  as  constituting  a  single  contract 
or  two  distinct  contracts,  constituted  an 
indorsement  in  the  commercial  sense;  and 
the  fact  that  the  payee  enlarged  his  responsi- 
bility by  guaranteeing  payment  did  not 
change  or  affect  the  character  of  his  indorse- 
ment. Elgin  City  Banking  Co.  -v.  Zelch,  57 
Minn.  487. 

Where  a  Note  is  Executed  by  Two  Persons,  an 

indorsement  by  the  payee  directing  one  of 
them  to  pay  the  amount  to  a  third  person 
does  not  transfer  title  to  the  indorsee.  Rob- 
inson v.  Brown,  4  Blackf.  (Ind.)  128. 

5.  Moxon  v.  Pulling,  4  Campb.  50;  Wil- 
mington, etc.,  Bank  v.  Houston,  I  Harr. 
(Del.)  225. 

6.  Signature  Necessary. — An  order  to  pay 
the  contents  of  a  note  to  a  certain  person, 
indorsed  on  the  note  but  not  signed,  is  not  in 
itself  sufficient  to  show  that  such  person  has 
any  interest  in  the  note.  Myers  v.  Wright, 
33  111.  284.  See  Drew  v.  Jacocks,  2  Murph. 
(N.  Car.)  138. 

Where  a  note  payable  to  the  K.  Manufac- 
turing Corporation  was  indorsed,  "  For  value 
received  I  assign  this  note  to  A  B  without 
recourse  on  K.  Mfg.  Cor.,"  it  was  held  that 
there  was  a  manifest  ellipsis  in  the  form  of 
the  indorsement,  which  being  supplied,  as 
might  be  done,  it  would  be  regular.  Walker 
v.  Krebaum,  67  111.  252. 

A  Stamped  Indorsement,  "  Pay  bank  A,  or 
order,  for  account  of  bank  B,"  if  so  intended, 
is  a  good  indorsement  of  bank  B,  without  the 
signature  of  any  officer.  Lynn  First  Nat. 
Bank  v.  Smith,  132  Mass.  227. 
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absolute  rule  as  to  what  form  of  signature  is  necessary  to  bind  one  as  indorser. 
He  may  become  bound  by  any  mark  or  designation  which  he  thinks  proper  to 
adopt,  provided  it  be  used  as  a  substitute  for  his  name  and  he  intends  to  bind 
himself  thereby.1  Thus  the  initials  of  the  indorser,2  or  his  mark,3  or  figures 
written  on  the  back  of  the  instrument4  have  been  held  sufficient.  In  England 
the  sovereign  may  transfer  a  bill  or  note  by  his  sign  manual.5 

(2)  Parties  to  Indorsement — (a)  Who  may  Be  Indorser— aa.  Indorsement  must  be 
Made  by  Legal  Holder— In  General.— An  indorsement  transferring  title  to  a  bill  or 
note  can  be  made  only  by  the  payee  or  the  person  who  is  legally  interested  in 
the  instrument,  or  by  his  agent.6 


1.  Brown  v.  Butchers,  etc.,  Bank,  6  Hill 
(N.  Y.)  443- 

Middle  Name. — If  the  indorser  of  a  promis- 
sory note  has  a  middle  name,  his  indorsement 
is  good  though  such  name  is  not  set  out  at 
length.  Hudson  v.  Goodwin,  5  Har.  &  J. 
(Md.)  115. 

A  Person  Doing  Business  under  the  Name  of  a 
Nonexisting  Company  may  indorse  in  his  indi- 
vidual name  a  note  payable  to  the  company. 
Bryant  v.  Eastman,  7  Cush.  (Mass.)  ill.  Or 
he  may  indorse  in  the  name  of  the  company. 
Blodgett  v.  Jackson,  40  N.  H.  21.  See  also 
Williamson  v,  Johnson,  1  B.  &  C.  146,  8  E. 
C.  L.  64. 

Where  a  Bill  is  Drawn  in  the  Name  of  a  Ficti- 
tious Person,  payable  to  the  order  of  the 
drawer,  the  acceptor  is  considered  as  under- 
taking to  pay  to  the  order  of  the  person  who 
signed  as  the  drawer;  and,  therefore,  an  in- 
dorsee may  bring  evidence  to  show  that  the 
signatures  of  the  supposed  drawer,  to  the 
bill  and  to  the  first  indorsement,  are  in  the 
same  handwriting.  Cooper  v.  Meyer,  10  B. 
&  C.  468,  21  E.  C.  L.  116. 

Where  the  drawer  of  a  bill  subscribed  and 
indorsed  the  same  as  Thomas  Wilson,  his 
name  being  Thomas  Wilson  Richardson,  it 
was  held  that  he  would  not  be  esteemed  to 
have  committed  a  forgery  unless  it  were 
proved  that  the  omission  of  the  surname  was 
done  for  the  purpose  of  fraud.  Schultz  v. 
Astley,  2  Bing.  N.  Cas.  544,  29  E.  C.  L. 
414- 

2.  The  Initials  of  the  holder  of  a  check  in- 
dorsed thereon  have  been  held  sufficient  to 
bind  him  as  indorser.  Merchants'  Bank  v. 
Spiccr,  6  Wend.  (N.  Y.)  443. 

3.  Mark.  —  Story  on  Promissory  Notes, 
§  121;  George  v.  Surrey,  M.  &  M.  516,  22  E. 
C.  L.  371.  See  also  Bobb  v.  Letcher,  30  Mo. 
App.  43. 

In  Quebec  it  was  held  that  a  note  payable 
to  order  cannot  be  transferred  by  an  indorse- 
ment made  by  the  mark  of  the  indorser,  al- 
though made  in  the  presence  of  two  wit- 
nesses. Lagucux  v.  Casault,  2  Rev.  de  Leg. 
(Can.)  28.  lint  such  an  indorsement  gives  a 
right  of  action  to  the  holder  against  the  maker 
ami  indorser.  Noad  v.  Chateauvcrt,  1  Rev. 
de  Leg.  (Can.)  229. 

4.  Use  of  Figure!.  — Where  a  person  placed 
upon  the  back  of  a  bill  of  exchange  the  fig- 
ures "  1.  2.  8,"  with  the  intent  that  they 
should  bind  him  as  indorser,  it  was  held  that 
this  was  a  valid  indorsement,  though  it  ap- 
peared that  the  indorser  could  write.  Brown 
v.  Butchers',  etc.,  Bank,  6  Hill  (N.  Y.)  443. 


But  the  mere  fact  that  the  payee  of  a  bill 
or  note  put  a  number  or  other  private  mark 
thereon  will  not  constitute  him  an  indorser. 
Chitty  on  Bills  (13th  Am.  ed.)  *228;  Fenn  v. 
Harrison,  3  T.  R.  757;  Ex  p.  Shuttleworth,  3 
Ves.  Jr.  368. 

5.  Chitty  on  Bills  (13th  Am.  ed.)  *227 ;  Lam- 
bert v.  Taylor,  4  B.  &  C.  138,  10  E.  C.  L. 
293,  6  D.  &  R.  188. 

6.  Indorsement  must  Be  by  Payee  or  Legal 
holder. — Chitty  on  Bills  (13th  Am.  ed.)  *IQ7. 

Whoever  has  the  absolute  property  in  a  bill 
or  note  made  payable  to  one  or  his  order  may 
assign  it  by  indorsement.  Stone  v.  Rawlin- 
son,  Willes  559,  Barnes  164. 

Where  a  note  payable  to  A  was  indorsed 
by  him  in  the  name  of  "  A  &  Co.,"  an  exist- 
ing partnership  of  which  he  was  a  member, 
the  indorsement  being  made  with  intent  to 
negotiate  the  note  in  the  partnership  name,  it 
was  held  that  such  indorsement  transferred 
the  legal  title  to  the  indorsee,  as  it  was  not 
less  the  indorsement  of  A  because  it  was  the 
indorsement  of  himself  and  another.  Finch 
v.  De  Forest,  16  Conn.  445. 

Indorsement  by  Person  Having  Same  Name  as 
Payee  Void. — Where  a  bill  payable  to  "  Henry 
Davis,  or  order,"  got  into  the  hands  of  an- 
other Henry  Davis  than  the  one  in  whose 
favor  it  was  drawn,  who  indorsed  it  to  the 
plaintiff,  there  being  no  description  of  the 
payee  in  the  bill  in  addition  to  his  name,  and 
no  fraud  being  imputable  to  the  indorsee,  it 
was  held,  in  an  action  by  him  against  the  ac- 
ceptor, that  evidence  that  the  indorser  was 
not  the  real  payee  was  admissible,  and  that 
such  indorsement  was  a  forgery  and  conferred 
no  title.  Bullcr,  J.,  said:  "Now  here  it  is 
clear  that  the  indorsement  was  not  marie  by 
the  same  H.  Davis  to  whom  the  bill  was 
made  payable;  and  no  indorsement  by  any 
other  person  will  give  any  title  whatever." 
Mead  v.  Young,  4  T.  R.  28. 

Indorsement  by  Holders  Widow. — Where  a 
person  to  whom  a  note  had  been  transferred 
by  a  blank  indorsement  died  intestate  while 
holding  the  note,  and  there  was  no  adminis- 
tration upon  the  estate,  and  the  intestate  was 
largely  indebted  at  the  time  of  his  death,  his 
debts  remaining  unpaid,  and  the  maker  of 
the  note  also  had  a  claim  against  him  which 
in  a  suit  against  his  administrator  would  lie 
a  proper  set-off,  and  the  intestate's  wife  trans- 
ferred the  note  by  a  blank  indorsement  to 
another,  whoalso  transferred  it  in  like  manner, 
it  was  held,  in  a  suit  by  the  last  indorser 
against  the  maker,  that  an  answer  setting 
forth  these  facts  and  praying  that  the  suit 
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Special  Classes  of  Peraons. — The  law  relating  to  the  indorsement  of  negotiable 
paper  by  agents,  executors,  and  administrators,  infants,  married  women,  officers 
of  corporations,  and  other  special  classes  of  persons,  will  be  found  elsewhere  in 
this  work.1 

bb.  Joint  Payees  Not  Partners. — Where  a  bill  or  note  is  made  payable  to  the 
order  of  two  or  more  persons  not  partners,  it  must  be  indorsed  by  all  in  order 
to  pass  title.2  An  indorsement  by  one  only  passes  at  most  only  his  interest,  and 
does  not  authorize  the  indorsee  to  sue  on  the  instrument.3  One  payee  may, 
however,  indorse  the  instrument  in  the  name  of  all,  where  he  is  authorized  to 
act  as  their  agent  ; '*  but  it  has  been  held  that  his  authority  must  be  expressly 
shown.8 

Notice  to  Each  Necessary. — The  fact  that  the  instrument  is  made  payable  to  two 
or  more  persons  and  is  indorsed  by  them  jointly  does  not  render  them  part- 
ners in  the  transaction,6  and  hence  notice  of  nonpayment  must  be  given  to 

therein,  to  be  paid  to  D  or  order,  [signed]  A," 
it  was  held  that  title  vested  in  D.  Goddard 
v.  Lyman,  14  Pick.  (Mass.)  268.  See  also 
Russell  v.  Swan,  16  Mass.  316. 

Name  of  Payee  Inserted  by  Mistake. — Where  a 
note  is  made  payable  to  the  order  of  several 
persons, thenameofoneof  whom  was  inserted 
by  mistake  or  inadvertently  left  on  when  the 
note  was  indorsed  and  delivered  to  the  real 
payees,  one  of  whom  was  also  the  maker  of  the 
note,  the  indorsee  may  recover  on  the  note, 
although  it  was  not  indorsed  by  the  person 
whose  name  erroneously  appeared  thereon  as 
payee, and  he  may  prove  the  facts  by  evidence. 
Pease  v.  Dwight,  6  How.  (U.  S.)  190. 

3.  Dwight  v.  Pease,  3  McLean  (U.  S.)  94. 
Assignment  of  Part  Interest. — Where  a  note 

payable  to  A  and  B  was  indorsed  by  A,  "  For 
value  received  I  assign  my  half  of  the  within 
note  to  C,"  it  was  held  that  this  was  a  good 
equitable  assignment,  and,  under  the  Indiana 
statute,  the  assignee,  as  the  real  party  in 
interest,  could  join  with  the  owner  of  the 
other  interest  in  an  action  on  the  note.  Groves 
v.  Ruby,  24  Ind.  418.  See  also  Fordyce  v. 
Nelson,  91  Ind.  447. 

4.  Indorsement  by  One  Payee  with  Authority  ol 
Other. — Where  a  note  payable  to  the  order  of 
A.  J.  L.  and  W.  P.  was  indorsed  "  L.  &  P."  by 
one  with  the  sanction  and  approval  of  the 
other,  this  was  held  to  be  a  sufficient  indorse- 
ment, although  there  was  no  such  firm  as  L. 
&  P.  '  Cooper  v.  Bailey,  52  Me.  230. 

Revocation  of  Authority.— Where  one  of  two 
joint  promisees  in  a  negotiable  note,  having  it 
in  his  possession,  was  requested  by  the  other 
to  sell  it  and  apply  the  proceeds  to  their  com- 
mon benefit,  and  he  sold  it  accordingly,  but 
the  other  refused  to  indorse  it,  being  called 
upon  for  that  purpose,  after  which  the  seller 
indorsed  it  in  their  joint  names,  it  was  held 
that  the  purchaser  could  not  maintain  an 
action  on  the  note  as  indorsee,  the  authority 
of  the  seller  being  revoked  by  the  refusal. 
Lowell  v.  Reding,  9  Me.  85,  23  Am.  Dec.  545. 

5.  Express  Authority  Required.— Where  a  note 
payable  to  A  and  B,  or  order,  was  indorsed 
"A,"  "  B,  by  his  attorney  in  fact  A,"  it  was 
held  that  the  holdercould  not  recover  without 
proving  that  A  had  express  authority  to  in- 
dorse for  B.    Wood  v.  Wood,  16  N.  J.  L.  428. 

6.  Joint  Payees  Not  Partners. — Shepard  v. 
Hawley,  1  Conn.  367;  Wood  v.  Wood,  16  N.  J. 


abate  was  good  on  demurrer.  Stebbins  v. 
Goldthvvait,  31  Ind.  159. 

Ratification  of  Unauthorized  Indorsement. — 

The  ratification  by  the  principal  of  the  in- 
dorsement of  a  note  or  bill  which  has  been 
made  without  authority  by  an  agent,  does  not 
relate  back  so  as  to  validate  the  transaction 
from  the  time  of  the  unauthorized  indorse- 
ment. The  ratification  can  have  no  greater 
effect  than  would  an  indorsement  made  by 
the  principal  at  the  time  of  the  ratification. 
Clark  v.  Peabody,  22  Me.  500;  Gilbert  v. 
Sharp,  2  Lans.  (N.  Y.)  412. 

1.  See  supra,  this  title,  The  Contract  Evi- 
denced by  a  Bill  or  Note — Capacity  and  Au- 
thority of  Parties,  and  the  cross-references 
there  given. 

2.  Joint  Payees. — Carvick  v.  Vickery,  Doug. 
653,  note;  Dwight  v.  Pease,  3  McLean  (U.  S.) 
94;  Ryhiner  v.  Feickert,  92  111.  305,  34  Am. 
Rep.  130;  Smith  v.  Whiting,  9  Mass.  334;  Ben- 
nett v.  McGaughy,  3  How.  (Miss.)  192,  34  Am. 
Dec.  77;  Haydon  v.  Nicoletti,  18  Nev.  290; 
Foster  v.  Hill,  36  N.  H.  526;  Wood  v.  Wood, 
16  N.  J.  L.  428;  Willis  v.  Green,  5  Hill  (N.  Y.) 
232,  40  Am.  Dec.  351.  See  English  Bills  of 
Exchange  Act,  §  32. 

A  note  payable  to  two  or  more  persons 
jointly,  and  indorsed  by  one  only,  is  subject 
to  any  equities  in  favor  of  the  maker,  just  as 
if  it  had  not  been  indorsed  at  all.  Haydon  v. 
Nicoletti,  18  Nev.  290. 

Note  Payable  to  Two  or  More  Executors  or  Ad- 
ministrators.— As  to  the  indorsement  of  a  note 
payable  to  two  or  more  executors  or  adminis- 
trators, see  supra,  this  title,  Capacity  and 
Authority  of  Parties — Executors  and  Admin- 
istrators. 

Forging  the  Name  of  one  of  the  payees  on  the 
back  of  a  bill  payable  to  four  executrixes  was 
held  to  be  forgery  of  an  indorsement.  Reg. 
v.  Winterbottom,  2  C.  &  K.  37,  61  E.  C.  L.  37. 

Indorsement  by  Two  Payees  to  a  Third.  —A 
note  payable  to  three  persons  may  be  legally 
transferred  by  an  indorsement  by  two  of  them 
to  the  third  payee  and  a  stranger;  and  if  this 
were  doubtful,  the  further  indorsement  by  the 
third  payee  to  the  stranger  will  pass  the  title 
to  him.  Thus  where  a  note  payable  to  A,  B, 
and  C,  or  order,  was  indorsed  as  follows: 
"Pay  the  within  to  A  and  D  at  their  risk 
and  cost,  [signed]  B,  C  "  ;  "I  order  the  con- 
tents of  this  note,  so  far  as  I  am  interested 
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«ach  in  order  to  hold  him  liable  to  the  indorser.1 

(b)  Who  may  Be  Indorsee— In  General. — Even  persons  who  are  legally  incompetent 
to  contract  may  become  indorsees  of  a  bill  or  note,  for  the  indorsee  does  not, 
by  taking  the  instrument,  enter  into  obligations  to  the  other  parties  thereto.2 

Indorsement  to  Prior  Indorser. — An  indorser  of  a  bill  or  note  may  become  the 
indorsee  of  his  own  or  a  subsequent  indorsee,  and  be  thereby  restored  to  his 
original  rights  in  the  instrument;  but  in  such  case  he  ordinarily  acquires  no 
right  of  action  against  the  intermediate  parties,  for  they  would  have  a  remedy 
against  him,  and  the  result  would  be  a  circuity  of  action.  But  where  the  in- 
dorsement was  made  for  form  only,  or  was  without  recourse,  or  for  accommo- 
dation, or  where  for  any  other  reason  a  subsequent  intermediate  indorser  would 
have  no  right  of  action  against  the  prior  indorser,  he  may  be  liable  to  the  lat- 
ter on  his  indorsement.3 

(3)  Delivery — (a)  Delivery  Necessary   to  Complete   Indorsement  The  mere   act  of 

writing  what  purports  to  be  an  indorsement  on  the  back  of  a  bill  or  note  is  not 
sufficient  in  itself  to  constitute  an  indorsement ;  to  complete  it  as  such  there 
must  be  a  delivery  by  the  indorser  to  the  person  to  whom  a  transfer  of  title  is 
intended.4 


L.  428;  Haydon  v.  Nicoletti,  18  Nev.  290; 
Willis  v.  Green,  5  Hill  (N.  Y.)  232,  40  Am. 
Dec.  351;  Sayre  v.  Frick,  7  W.  &  S.  (Pa.)  383, 
62  Am.  Dec.  249.  See  also  Culver  v.  Leovy, 
19  La.  Ann.  202. 

In  Carvick  v.  Vickery,  Doug.  653,  note, 
where  a  note  was  made  by  two  persons  pay- 
able to  their  own  order,  the  court  was  unani- 
mously of  opinion  that  the  makers  thus 
constituted  themselves  partners  in  this  trans- 
action, and  hence  an  indorsement  by  one  was 
binding  on  both.  But  it  was  subsequently 
decided  by  a  special  jury,  with  Lord  Mans- 
field's assent,  that  such  indorsement  was  not 
sufficient.  This  case  has  been  cited  as  au- 
thority both  for  and  against  the  doctrine  that 
joint  payees  become  partners  by  indorsement, 
but  the  doctrine  seems  to  be  now  settled  as 
stated  in  the  text.  See  the  opinion  of  Gib- 
son, C.  J.,  in  Sayre  v.  Frick,  7  W.  &  S.  (Pa.) 
383,  62  Am.  Dec.  249. 

Presumption. — The  mere  fact  that  the  names 
of  the  payees  of  a  note  were  written  "  Chas. 
&  Wm.  Feickert,"  instead  of  "  Charles  Feick- 
«rt  and  William  Feickert,"  does  not,  as  a 
matter  of  law,  authorize  the  presumption  that 
they  were  partners.  Ryhiner  v.  Feickert,  92 
305,  34  Am.  Rep.  130. 

1.  Shepard  v.  Hawley,  I  Conn.  367;  Willis 
v.  Green,  5  Hill  (N.  Y.)  232,  40  Am.  Dec.  351 ; 
Sayre  v.  Frick,  7  W.  &  S.  (Pa.)  383,  62  Am. 
Dec.  249. 

2.  See  supra,  this  title,  Capacity  and  Author- 
ity of  Parties,  and  especially  the  subsections 
Infants;  Married  Women. 

The  Indorsement  of  a  Note  to  a  Deceased  Per- 
•on  for  the  purpose  of  investing  such  person's 
personal  representative  with  the  legal  title  is 
a  nullity.  Valentine  v.  Holloman,  63  N.  Car. 
475- 

Indorsement  to  Agent. — When:  a  bill  is  pay- 
able to  the  order  of  the  drawer,  and  indorsed 
to  his  agent,  the  indorsement  is  virtually  to 
himself.  Rice  v.  Hogan.  S  Dana  (Ky.) 
134. 

Indorsement  by  Firm  to  One  Partner,  where 
a  note  is  made  payable  to  two  persons  or 
order,  they  being  partners,  they  may  trans- 


fer it  by  indorsement  to  one  of  them,  and 
such  transfer  will  have  the  same  effect  as  if 
made  to  a  stranger.  Russell  v.  Swan,  16 
Mass.  314. 

3.  Indorsement  to  Prior  Indorser.  —  By les  on 

Bills  (Wood's  ed.)  157;  2  Parsons  on  Notes 
and  Bills  459;  Bishop  v.  Hayward,  4  T.  R. 
470;  Britten  v.  Webb,  2  B.  &  C.  483.  9  E.  C. 
L.  154,  3  D.  &  R.  650;  Wilders  v.  Stevens,  15 
M.  &  W.  20S;  Smith  v.  Marsack,  6  C.  B.  4S6, 
60  E.  C.  L.  486;  Morris  v.  Walker,  15  Q.  B. 
589,  69  E.  C.  L.  589;  Carstens  v.  Little,  5 
111.  410;  Sa  wyer  v.  Wiswell,  9  Allen  (Mass.) 
39;  English  Bills  of  Exchange  Act,  £  37. 

In  Bishop  v.  Hayward,  4  T.  R.  470,  suit  was 
brought  against  the  defendant  as  indorser  of 
a  note  executed  by  one  C.  to  plaintiff,  by  him 
indorsed  to  defendant,  and  by  the  defendant 
reindorsed  to  the  plaintiff,  and,  the  verdict 
having  been  rendered  for  the  plaintiff,  the 
court,  on  motion,  arrested  the  judgment, 
holding  that  the  plaintiff  had  no  cause  of 
action  against  the  defendant. 

4.  For  a  full  treatment  of  the  general  sub- 
ject of  delivery  in  respect  to  bills  and  notes, 
see  supra,  this  title.  The  Contract  Evidenced 
by  a  Bill  or  Note — Delivery. 

Delivery  Necessary  to  Complete  Indorsement  — 
England.  —  Rex  v.  Lamb  ton,  5  Price  428;  Brind 
v.  I lampshire,  I  M.  &  W.  365 ;  Adams  v.  Jones, 
12  Ad.  &  El.  455,  40  E.  C  L.  94;  Marston  v. 
Allen,  8  M.  it  W.  494;  Lloyd  v.  Howard,  15 
Q.  B.  995,  69  E.  C.  L.  995;  Bell  v.  Ingestre, 
12  Q.  B.  317,  64  E.  C.  L.  317;  Bromage  v. 
Lloyd,  1  Exch.  32;  Buckley  v.  I  latin,  5  Exch. 
43;  Denton  v.  Peters,  L.  R.  S  Q.  B.  475;  Ar- 
nold v.  Cheque  Bank,  I  C.  P.  Div.  578. 

United  States.—  Mott  v.  Wright,  4  Biss.  (U. 
S.)  53- 

Arkansas. — May  v.  Cassiday,  7  Ark.  376, 
46  Am.  Dec.  292;  Bizzell  v.  State  Bank,  8 
Ark.  459;  Kirkpatrick  v.  Wolfe,  17  Ar'*.  96. 
See  also  Watson  v.  Higglnt,  7  Ark.  475. 

Colorado. — Spencer  v.  Cnrstarphcn,  15  Colo. 
445- 

Connecticut. — Clark  v.  Sigourncy,  17  Conn. 
511:  Dann  v.  Norris,  24  Conn.  333. 

Illinois.  —  Pardee  v.  Lindley,  31  III.  174,  83 
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(b)  What  is  Sufficient  Delivery. — The  delivery  must  be  made  to  a  person  as  in- 
dorsee in  order  to  constitute  him  an  indorsee.1  Actual  delivery,  however,  is 
not  necessary,  constructive  delivery  having  been  held  sufficient.2 

Delivery  by  Agent. — The  delivery  may  be  made  by  an  agent  of  the  indorser  to 
whom  the  indorser  has  delivered  the  instrument  for  that  purpose.3  Delivery 


Am.  Dec.  219;  Richards  v.  Darst,  51  111.  140; 
Higgins  v.  Bullock,  66  111.  37. 

Indiana. — McCormick  v.  Eckland,  11  Ind. 
293;  Mendenhall  v.  Baylies,  47  Ind.  575; 
Wulschner  v.  Sells,  87  Ind.  71. 

Kentucky. — Young  v.  Harris,  14  B.  Mon. 
(Ky.)  447,  61  Am.  Dec.  170. 

Nebraska. — Kittle  v.  De  Lamater,  3  Neb. 
325- 

New  Jersey. — Middleton  v.  Griffith,  57  N.  J. 
L.  442. 

Ohio. — Clark  v.  Boyd,  2  Ohio  56. 

Virginia. — Howe  v.  Ould,  28  Gratt.  (Va.)  1. 

Indorsement  Imports  Delivery. — An  allegation 
that  the  payee  of  a  note  "indorsed"  the 
same  imports  a  complete  indorsement  by  the 
delivery  of  the  note  to  the  indorsee.  Higgins 
v.  Bullock,  66  111.  37;  Chester,  etc.,  Coal,  etc., 
Co.  v.  Lickiss,  72  111.  521;  Burbank  v.  French, 
12  Wis.  376. 

The  word  "  negotiated  "  in  Missouri  Rev. 
Stat.  1889,  §  735,  means  more  than  indorse- 
ment only;  it  means  delivery  as  well.  Lowrie 
v.  Zunkel,  49  Mo.  App.  153. 

An  allegation  that  a  note  has  been  "duly 
assigned  "  imports  a  delivery  to  the  assignee, 
and  acceptance  by  him.  Hoag  v.  Menden- 
hall. 19  Minn.  335. 

Delivery  after  the  Bankruptcy  of  the  Indorser 
of  a  note  indorsed  before  the  bankruptcy  is 
invalid.  Green  v.  Steer,  I  Q.  B.  707,  41  E.  C. 
L.  740. 

The  Delivery  Need  Not  be  Expressly  Proved, 

since  it  may  be  and  usually  is  presumed  from 
the  circumstances,  and  especially  from  the 
fact  that  the  instrument  is  in  the  hands  of 
the  party  to  whom  it  purports  to  have  been 
made.  This  presumption,  however,  may  be 
disproved.  Kittle  v.  De  Lamater,  3  Neb.  325. 
See  infra,  this  title,  Rights  of  Holder — Pre- 
sumptions in  Holder' s  Favor  and  Burden  of 
Proof. 

1.  Intent  to  Deliver  Essential. — Lloyd  z>.  How- 
ard, 15  Q.  B.  995,  69  E.  C.  L.  995. 

A  person  to  whom  a  bill  has  been  indorsed 
and  delivered  without  consideration,  as  agent 
for  another  to  whom  be  is  to  deliver  it,  is  not 
entitled  to  recover  thereon  as  indorsee.  Ad- 
ams v.  Jones,  12  Ad.  &  El.  455,  40  E.  C.  L.  94. 

A  bill  remitted  and  indorsed  merely  to 
enable  the  person  receiving  it  to  raise  money 
to  meet  future  advances  is,  while  retained, 
a  mere  deposit,  applicable  to  the  demands  of 
the  remitter,  subject  to  the  right,  under  the 
indorsement,  of  constituting  a  third  person 
creditor  by  negotiating  it.  Ex  p.  Twogood, 
19  Ves.  Jr.  229. 

2.  Constructive  Delivery. — Where  the  payee 
of  a  promissory  note,  which  is  in  the  hands  of 
his  attorney,  indorses  it  bona  fide  to  a  third 
person,  and  leaves  it  in  the  attorney's  hands 
for  the  use  of  the  indorsee,  the  attorney 
thereby  consents  to  hold  it  for  the  indorsee, 
and  becomes  his  agent;  and  if  the  attorney 
brings  an  action  on  the  note  in  the  indorsee's 
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name,  which  he  sanctions,  this  is  proof  of 
actual  transfer  and  constructive  delivery  of 
the  note,  though  the  indorsee  never  saw  it.  . 
Richardson  v.  Lincoln,  5  Met.  (Mass.)  201.  ' 

Where  one  of  two  partners,  with  the  con- 
currence of  the  other,  and  acting  as  the  agent 
of  a  creditor  of  the  firm,  indorsed  a  bill  in  the 
firm  name  and  placed  it  among  securities 
which  he  held  for  said  creditor,  but  no  notice 
of  the  transaction  was  given  to  the  latter,  it 
was  held  that  this  was  a  good  indorsement 
by  the  firm  to  him.  Lysaght  v.  Bryant,  9  C. 
B.  46,  67  E.  C.  L.  46. 

The  payee  of  a  note  indorsed  it  in  blank 
and  deposited  it  with  a  bank  as  collateral 
security  for  a  loan,  and  afterwards  sold  the 
same  for  value  and  gave  an  order  on  the 
bank  therefor  to  the  purchaser,  who  pre- 
sented the  order  to  the  bank  and  was  informed 
that  the  president  was  absent  from  town ;  some 
days  later  the  purchaser  had  an  interview 
with  the  president  at  the  bank,  and  was  told 
by  him  that  the  loan  for  which  the  note  was 
pledged  was  nearly  paid,  and  that  he  would 
deliver  the  note  to  the  purchaser  but  for  the 
service  of  attachment  upon  the  bank.  The 
loan  was  afterwards  paid  in  full.  Before  the 
sale  of  the  note  an  attachment  had  been  served 
upon  the  maker  at  the  suit  of  a  creditor  of 
the  payee,  but  the  purchaser  had  no  notice 
thereof  at  the  time  of  purchase.  After  the 
sale  and  notice  to  the  bank  by  him,  an  attach- 
ment was  served  on  the  bank  by  another 
creditor  of  the  payee.  It  was  held  that  these 
circumstances  amounted  to  indorsement  and 
constructive  delivery  to  the  purchaser,  and 
that  he  was  entitled  to  the  note  as  against 
the  attaching  creditor.  Howe  v.  Ould,  28 
Gratt.  (Va.)  1. 

3.  Delivery  by  Agent. — Marston  v.  Allen,  8- 
M.  &  W.  494. 

Where  A  drew  a  bill  and  wrote  his  name 
on  the  back  thereof  and  delivered  it  to  B  to 
get  it  discounted,  and  B  deposited  it  for  value 
with  C  upon  the  terms  that  if  not  redeemed 
by  a  certain  day  it  was  to  be  sold,  it  was  held 
that  this  was  a  valid  indorsement  of  the  bill 
from  A  to  C.  Barber  v.  Richards,  6  Exch. 
63.  As  to  the  effect  of  unauthorized  delivery 
by  an  agent,  see  infra,  this  title,  Rights 
of  Holder — Misappropriation  and  Breach  of 
Trust. 

Revocation  of  Agent's  Authority. — Where  the 
payee  of  a  bill  indorsed  it  in  full  to  a  certain 
person  to  whom  he  was  indebted,  and  deliv- 
ered it  to  his  agent  to  be  delivered  to  the 
indorsee;  and  the  agent  procured  the  accept- 
ance of  the  drawees,  and  notified  the  in- 
dorsee by  mail  that  he  had  received  the  bill 
and  desired  to  be  informed  how  it  should  be 
delivered;  but  while  the  bill  remained  in  the 
agent's  hands  he  received  directions  from  his 
principal  to  retain  it  and  the  proceeds,  and  to 
have  a  fair  investigation  into  the  accounts, 
and  after  such  investigation  to  pay  the  in- 
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to  the  indorser's  agent  is  not  in  itself  sufficient,  however;  there  must  be  a  de- 
livery by  the  agent  to  the  indorsee  or  his  agent ; 1  a  delivery  to  an  authorized 
agent  of  the  indorsee  being  a  valid  delivery.2 

An  Executor  or  Executrix  is  not  authorized  to  deliver  a  note  payable  to  the 
decedent  which  has  been  indorsed  but  not  delivered  by  him.3 

Acceptance  by  the  Indorsee  is  necessary  to  complete  the  delivery.4 

(c)  Conditional  Delivery. — An  indorser  may  indorse  a  bill  or  note  conditionally 
by  verbally  annexing  a  condition  to  the  indorsement  and  delivery  that  the  in- 
strument shall  be  used  for  a  particular  purpose,  or  that  the  interest  of  the 
holder  shall  not  attach  until  the  performance  of  a  certain  condition  ;  and  parol 
evidence  is  admissible  to  show  that  the  indorsement  and  delivery  were  made 
on  such  conditions.5 

d.  The  Various  Kinds  of  Indorsement — (i)  In  General. — As  already 
stated,  no  particular  form  of  words  is  necessary  to  constitute  an  indorsement. 
It  may  consist  of  the  mere  signature  of  the  indorser,  or  of  his  signature  with 
other  matter  qualifying  or  explaining  his  contract.    The  consideration  of  the 


dorsee  what  might  be  due,  and  no  such  inves- 
tigation took  place,  and  the  agent  kept  the 
bill,  it  was  held  that  the  indorsee  could  not 
recover  it  in  an  action  of  trover.  Brind  v. 
Hampshire,  I  M.  &  W.  365. 

1.  Delivery  to  Agent  of  Indorser  Not  Sufficient 
in  Itself. — Where  a  banking  house  made  up 
and  addressed  to  another  banking  house  a 
parcel  containing  bills  indorsed  in  full  by  the 
former  to  the  latter  bank,  and  such  parcel 
was  deposited  with  a  servant  to  be  given  to 
the  postman,  it  was  held  that  the  indorse- 
ment was  not  complete  until  delivery,  and 
that  these  circumstances  did  not  amount  to 
a  delivery  of  the  parcel  to  the  addressees 
or  their  agent,  and  therefore  conferred  no 
right  of  property,  though  it  would  have  been 
otherwise  if  the  delivery  had  been  to  the 
postman.    Rex  v.  Lambton,  5  Price  428. 

2.  Delivery  to  Indorsee's  Agent — Ratification 
of  Authority. — Where,  in  an  action  on  a  bill,  the 
evidence  showed  that  the  holder  had  indorsed 
the  bill  and  delivered  it  to  an  attorney  for 
the  plaintiff  in  order  that  suit  might  be 
brought  in  the  plaintiff's  name,  and  the  plain- 
tiff, who  had  no  previous  knowledge  of  the 
transaction,  ratified  it  after  action  brought, 
it  was  held  that  such  ratification  amounted  to 
a  prior  authority,  and  the  plaintiff  was  enti- 
tled to  sue  on  the  bill.  Ancona  v.  Marks,  7 
H.  &  N.  686.  In  this  case  Pollock,  C.H., 
showed  that  the  case  of  Sainsbury  v.  Parkin- 
son, 20  Eng.  L.  &  Eq.  351,  note,  18  L.  T.  198, 
in  which  he  was  reported  to  have  ruled  that 
there  must  be  manual  delivery  to  the  indorsee, 
was  incorrectly  reported,  and  said  further: 
"  The  indorsement  of  a  bill  of  exchange  and 
the  delivery  of  it  to  a  clerk  or  servant,  or  any 
agent  of  the  indorsee,  for  the  indorsee,  would 
constitute  a  valid  indorsement." 

3.  Uromage  v.  Lloyd,  1  Exch.  32;  Clark  v. 
Sigourncy,  17  Conn.  5 1 1 ;  Clark  v.  Boyd,  2 
Ohio  56. 

4.  Acceptance — Cartwright  v.  Williams,  2 
Stark.  340,  3  E.  C.  L.  436;  Haas  v.  Sackctt, 
40  Minn.  53. 

An  Offer  to  Indorse  for  third  persons  must  be 
accepted  within  a  reasonable  time.  Clafiin 
v.  Briant,  58  Ga.  414. 

5.  Indorsement  on  Condition. — A  person  sued 


as  indorser  of  a  note  may  show  by  parol  that 
the  note  was  delivered  as  an  escrow,  or  that 
it  was  delivered  to  the  indorsee  to  be  held 
upon  a  condition  to  be  performed  before  his 
interest  could  attach.  Rickettsf.  Pendleton, 
14  Md.  320. 

One  who  has  taken  a  note  as  security  for  an 
antecedent  debt  without  giving  any  new  con- 
sideration therefor  cannot  enforce  the  same 
against  an  indorser  who  indorsed  the  note  on 
a  condition  that  has  not  been  fulfilled,  al- 
though he  received  the  note  without  notice 
of  such  condition.  Prentiss  v.  Graves,  33 
Barb.  (N.  Y.)  621. 

When  the  drawee  and  payee  of  a  bill  in- 
dorsed it  after  maturity  to  another  on  condi- 
tion that  he  should  take  up  certain  bills 
discounted  by  the  payee,  which  the  indorsee 
did  not  do,  but  transferred  the  bill  to  another, 
it  was  held  that  the  latter  might  recover 
against  the  acceptor.  Wright  v.  Hay,  2  Stark. 
398,  3  E.  C.  L.  461. 

Evidence. — Under  a  plea  traversing  the  in- 
dorsement of  a  bill,  evidence  that  the  alleged 
indorser  wrote  his  name  on  the  bill  and  de- 
livered it  to  the  alleged  indorsee  for  the 
express  purpose  of  retiring  other  bills,  and 
on  the  express  condition  that  such  bill 
should  be  returned  to  him  immediately,  and 
that  such  condition  has  not  been  complied 
with,  is  admissible  in  support  of  the  plea. 
Bell  v.  Ingestrc,  12  Q.  B.  317,  64  E.  C.  L. 
317. 

In  an  action  against  the  acceptor  of  a  bill 
indorsed  by  A,  the  drawer  and  payee,  to  B,  by 
B  to  C,  and  by  C  to  the  plaintiff,  who  appeared 
to  be  a  bona  fide  holder,  it  was  held  that  the 
defendant,  on  a  plea  that  A  did  not  indorse 
to  B,  the  dispute  not  being  between  an  in- 
dorsee and  his  immediate  indorser,  could  not 
offer  evidence  that  A  delivered  the  bill  to  B 
for  a  specific  purpose,  and  not  to  be  nego- 
tiated, and  that  B  fraudulently  negotiated  it; 
the  only  meaning  that  the  plea  could  have, 
under  the  circumstances,  being  to  call  in 
question  the  handwriting  of  the  indorser. 
Hayes  v.  Caulficld,  5  Q.  B.  81,  48  E.  C.  L.  8t. 

Sec  also  infra,  this  title,  Liabilities  of  Tar- 
tits — Admissibility  of  Contemporaneous  Agree- 
ments. 
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various  kinds  of  indorsement  that  may  thus  arise  becomes  of  great  impor- 
tance in  determining  the  question  of  the  negotiability  of  the  instrument,  the 
liability  of  the  indorser,  and  the  title  and  rights  of  the  indorsee.  The  forms 
of  the  several  kinds  of  indorsement,  and  their  effect  to  transfer  title,  will  be 
discussed  in  the  following  sections.1 

(2)  Indorsement  in  Full — (a)  Definition. — An  indorsement  in  full,  or  special 
indorsement,  is  one  which  mentions  the  name  of  the  person  in  whose  favor  it 
is  made,  and  to  whom  or  to  whose  order  the  bill  or  note  is  to  be  paid.2 

Examples. — Thus  an  indorsement,  "  Pay  to  A,"  "  Pay  to  A  or  order,"  or 
u  Pa)-  to  the  order  of  A,"  with  the  signature  of  the  indorser,  is  an  indorsement 
in  full  to  A.3 

Use  of  the  Words  " Or  Order  "  Not  Essential. — It  is  well  settled  that  the  use  of  the 
words  "or  order"  is  not  essential,  and  that  the  negotiability  of  an  instrument 
is  not  restrained  by  the  omission  of  these  words  in  an  indorsement  in  full,  but 
that  the  indorsee  may  transfer  the  instrument  to  any  other  person  by  indorse- 
ment.4 

(b)  Effect. — An  indorsement  in  full  constitutes  a  complete  and  regular  trans- 
fer of  title  to  the  person  named  in  the  indorsement,5  who  can  then  transfer 
his  interest  only  by  his  own  indorsement.0  Nor  can  any  one  but  the  special 
indorsee  sue  upon  the  instrument.7 

Indorsement  of  Instrument  Indorsed  in  Blank. — As  has  been  already  stated,  the  in- 
dorsement in  full  of  an  instrument  indorsed  in  blank  or  payable  to  bearer,  and 
hence  negotiable  by  delivery,  does  not  destroy  its  negotiability  by  delivery,8 
though  as  against  the  special  indorser  in  such  cases  title  must  be  made  through 
his  indorsee.9 

(3)  Indorsement  in  Blank — (a)  Definition — An  indorsement  in  blank,  which  is 
the  simplest  and  most  common  form  of  indorsement,  is  one  which  does  not 
mention  the  person  in  whose  favor  it  is  made,  and  consists,  generally,  simply 
of  the  name  of  the  indorser  written  on  the  back  of  the  instrument.10 

1.  See  supra,  this  section,  Formal  Essentials  S.,'  and  set  his  hand  to  it,  it  will  be  a  good 
—  What  Language  Amounts  to  an  Indorsement.  indorsement." 

2.  Indorsement  in  Full. — Chitty  on  Bills  (13th  5.  Chitty  on  Bills  (13th  Am.  ed.)  *23i. 
Am.  ed.)  *227,  *23i;   I  Daniel  on  Negotia-  6.  Chitty  on  Bills  (13th  Am.  ed.)  *23i; 
ble  Instruments,  §  692;  Kilpatrick  v.  Heaton,  Story  on  Promissory  Notes,  §  139. 

3  Brev.  (S.  Car.)  92.  7.  Lawrence  v.    Fussell,  77    Pa.  St.  460; 

3.  Story  on  Promissory  Notes,  §  139;  Tie-      Reamer  v  Bell,  79  Pa.  St.  292. 

derman  on  Commercial  Paper,  §  265.  This  rule  is  subject  to  exceptions  where 

4.  Use  of  Words  "Or  Order"  Not  Essential.—  it  appears  that  the  indorsee  was  merely  the 
Byles  on  Bills  and  Notes  (Wood's  ed.)  151;  agent  of  the  plaintiff.  Wood  v.  Tyson,  13 
Story  on  Promissory  Notes,  §  142;  More  v.  La.  Ann.  104. 

Manning,  1  Comyns'  Rep.  311;  Acheson  v.  8.  See  supra,  this  section,  Negotiation  and 

Fountain,  I  Stra.  557;  Edie  v.  East  India  Co.,  Assignment  by  Delivery — Of  Instruments  Pay- 

■2  Burr.  1216,  1  W.  Bl.  295;  Gay  v.  Lander,  6  able  to  Bearer  or  Indorsed  in  Blank. 

C.  B.  336,  60  E.  C.  L.  336;  Fawsett  v.  Nation-  9.    1  Daniel  on    Negotiable  Instruments, 

al  L.  Ins.  Co.,  97  111.  11,  36  Am.   Rep.  95;  §  696;  Johnson  v.  Mitchell,  50  Tex.  212,  32 

Hodges  v.  Adams,  19  Vt.  74.    See  also  Cun-  Am.  Rep.  602. 

liffe  v.  Whitehead,  3  Bing.  N.  Cas.  828,  32  E.  10.  Definition. — Chitty  on  Bills  (13th  Am. 

C  L.  343.    The  rule  is  the  same  whether  the  ed.)  *229;    1  Daniel  on  Negotiable  Instru- 

indorsement  is  made  before  or  after  dishonor  ments,  §  693. 

of  the  instrument.  Leavitt  v.  Putnam,  3  N.Y.  The  indorsement  of  a  note  is  said  to  be 

494,  53  Am.  Dec.  322,  reversing  1  Sandf.  (N.  V.)  Jn  blank  when  the  name  of  the  indorser  is 

199.  simply  written  on  the  back  of  the  note,  leav- 

As  the  negotiability  of  a  bill,  originally  ing  a  blank  over  it  for  the  insertion  of  the 

transferable,  can  only  be  restrained  by  ex-  name  of  the  indorsee  or  of  any  subsequent 

press  restrictive  words,  the  words  "  or  order  "  holder.    Palmer  v.  Marshall,  60  111.  2S9. 

need  not  be  inserted  in  any  indorsement  to  The  Indorsement  of  a  Note  to  a  Bank  without 

give  the  bill  a  subsequent  negotiable  quality.  Naming  Any  Bank,  but  leaving  a  blank  space 

Chitty  on  Bills  (13th  Am.  ed.)  *23i.  for  the  name,  is  a  blank  indorsement,  and  the 

In  East  v.  Essington,  7  Mod.  86,  Lord  holder's  lodging  the  note  in  a  bank  for  col- 
Holt  said:  "  If  a  man  write  on  the  back  of  a  lection  does  not  convert  such  blank  indorse- 
bill  of  exchange,  '  This  is  to  be  paid  to  J.  S.,'  ment  to  an  indorsement  to  the  bank.  Adams 
or  '  The  contents  of  this  bill  to  be  paid  to  J.  v.  Smith,  35  Me.  324. 
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(b)  Effect. — According  to  the  Early  English  Doctrine  an  indorsement  in  blank  by  the 
payee  of  a  bill  or  note  payable  to  order  is  not  in  itself  sufficient  to  transfer  the 
legal  title.  It  operates  merely  as  an  authority  to  the  indorsee,  or  holder,  to  do 
as  he  may  choose  with  the  instrument,  and  to  write  above  the  indorsement  a 
receipt,  or  an  assignment  to  himself  or  to  any  other  person,  thus  signifying  his 
election.  Until  this  is  done  the  indorsement  has  no  certain  import,  and  does 
not  alone  conclusively  show  that  the  indorser  has  transferred  his  title  to  the 
holder  or  parted  with  his  rights  under  the  instrument.1  This  doctrine  has 
been  followed  in  some  instances  in  this  country.2 

The  Prevailing  Doctrine,  however,  in  both  England  and  America,  is  that  a  blank 
indorsement  in  itself  constitutes  a  complete  and  perfect  transfer  of  the  legal 
title,  with  all  the  rights  of  the  indorser;  though  if  the  indorsement  and  delivery 
were  made  to  an  agent,  or  intended  as  a  mere  deposit,  this  may  be  shown.3 


1.  Effect  of  Blank  Indorsement — Early  English 
Doctrine.  —  Chitty  on  Bills  (13th  Am.  ed.) 
*22(j;  Clark  v.  Pigot,  1  Salk.  126,  12  Mod.  192; 
Lambert  v.  Pack,  1  Salk.  127;  Lucas  v. 
Haynes,  2  Ld.  Raym.  871,  I  Salk.  130. 

2.  See  infra,  this  title,  Right  to  Fill  up  In- 
dorsement. 

Connecticut — A  blank  indorsement  has  no 
certain  import  until  filled  up  with  something 
written  over  it,  and  until  filled  up  is  not 
evidence  of  an  assignment  or  warranty. 
Brewster  v.  Dana,  1  Root  (Conn.)  266. 

A  blank  indorsement  upon  the  back  of  a 
note  only  gives  the  holder  authority,  at  most, 
to  write  over  it  a  power  to  collect  it,  and  an 
assignment  of  the  property  with  a  warranty 
that  the  money  is  due.  Wadhams  v.  Van- 
derworken,  1  Root  (Conn.)  385. 

Kentucky. — Cope  v.  Daniel,  9  Dana  (Ky.) 
415- 

Although  the  delivery  of  a  note  indorsed 
in  blank  may  not  of  itself  invest  the  holder 
with  the  legal  title,  it  does  invest  him  with 
the  right  to  receive  the  amount  thereof,  to 
negotiate  it,  and  with  authority  to  complete 
the  evidence  of  legal  title  by  filling  up  the 
blank  by  a  formal  assignment  to  himself;  and 
the  redelivery  of  the  note,  with  the  blank 
still  unfilled,  to  the  payee  or  any  one  else,  has 
the  same  effect  as  to  such  person.  Caruth 
v.  Thompson,  16  B.  Mon.  (Ky.)  572,  63  Am. 
Dec.  559. 

Missouri. — A  blank  indorsement  is  no  as- 
signment until  the  blank  is  filled  up;  it  is 
only  a  power  to  the  lawful  holder  to  make 
an  assignment  to  himself.  Menard  v.  Wil- 
kinson, 3  Mo.  92;  Taylor  v.  Larkin,  12  Mo. 
103,  49  Am.  Dec.  119. 

A  blank  indorsement  of  a  note  by  the 
holder  to  a  third  person  is  evidence  of  an 
assignment  for  value  only  when  the  note  is 
received  in  due  course  of  trade.  Goodfcllow 
v.  Landis,  36  Mo.  168. 

Virginia. — A  blank  indorsement  docs  not 
per  se  transfer  a  title,  but  is  an  authority  to  the 
holder  either  to  hold  it  as  the  agent  of  the 
indorser,  or  to  claim  it  as  his  own  by  assign- 
ment, at  his  election,  without  any  further  act 
to  be  done  by  the  assignor.  The  blank  in- 
dorsement is  conclusive  proof  of  the  assent 
of  the  indorser  to  transfer  the  note  to  the 
holder,  if  he  elects  to  take  it  as  a  transfer. 
The  assent  and  clecti'ii  of  the  holder  to 
treat  the  indorsement  as  a  transfer  arc  proved 


as  well  by  suing  upon  it  in  his  own  name  as 
by  writing  over  it  an  assignment  to  himself; 
and  it  is  the  assent  of  both  parties  to  the 
transfer  which  perfects  it,  and  not  the  form 
in  which  that  assent  is  evidenced.  Rees  v. 
Conococheague  Bank,  5  Rand.  (Va.)  326,  16 
Am.  Dec.  755. 

3.  Blank  Indorsement  Transfers  Legal  Title  — 
Chitty  on  Bills  (13th  Am.  ed.)  *229;  Wil- 
kinson v.  Nicklin,  2  Dall.  (Pa.)  396;  May- 
berry  v.  Morris,  62  Ala.  113;  Sterling  v. 
Bender,  7  Ark.  201,  44  Am.  Dec.  539;  Curtis 
v.  Sprague,  51  Cal.  239;  Cutting  v.  Conklin, 
28  111.  506;  Farwell  v.  Meyer,  36  111.  510; 
McDonald  v.  Bailey,  14  Me.  101;  Chewning 
v.  Gatewood,  5  How.  (Miss.)  552;  Davis  v. 
Morgan,  64  N.  Car.  570.  See  also  supra,  this 
title,  Negotiation  and  Assignment  by  Delivery — 
Of  Instruments  Payable  to  Bearer  or  Indorsed 
in  Blank. 

A  blank  indorsemsnt  vests  the  holder  with 
a  right  of  action  against  all  the  preceding 
parties.  Allard  v.  Ganushau,  4  Martin  (La. ) 
662;  Abat  v.  Rion,  9  Martin  (La.)  465,  13 
Am.  Dec.  313. 

The  Delivery  and  Transfer,  as  Collateral  Se- 
curity, of  a  Note  Indorsed  in  Blank  passes  to 
the  transferee  such  interest  and  title  as  will 
support  an  action  of  trover  against  a  third 
person,  who,  with  notice  of  the  transfer,  sub- 
sequently purchases  the  note  from  the  trans- 
ferrer and  collects  it.  Carter  v.  Lehman,  90 
Ala.  126. 

Such  delivery  and  transfer  will  enable  the 
transferee,  with  the  assent  of  the  owner,  to 
sue  upon  the  note  in  his  own  name.  Lobdell 
v.  Merchants',  etc.,  Bank,  33  Mich.  408. 

Right  to  Sue. — The  transferee  of  a  note  in- 
dorsed in  blank  may  sue  thereon  in  his  own 
name  although  the  indorser  is  still  the 
owner  of  the  note.  Peaslec  v.  McLoon,  16 
Gray  (Mass.)  488,  following  Beekman  v. 
Wilson,  9  Met.  (Mass.)  434.  Or  he  may  sue 
in  the  name  of  the  indorser  for  his  own  use. 
Gray  v.  Phillips,  I  M<>rr.  (Iowa)  430. 

The  indorsement  of  a  bill  in  blank  conveys 
a  joint  ri^ht  of  action  to  as  many  as  a^rcc  in 
■Iling  thereon.  Ord  V.  Portal,  3  Campb. 
239;  Bernard  v.  Barry,  1  Greene  (Iowa)  388. 

Indorsement  for  Collection. — The  Indorse- 
ment of  a  note  in  blank  for  collection  passes 
the  legal  title  sufficiently  to  authorize  the 
collecting  agent  to  sue  on  the  note  in  his 
own  name  in  .'//  higatt,     Boyd  v,  Corbitt,  37 
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Effect  on  Negotiability  of  Instrument. — A  bill  or  note  indorsed  in  blank  is  payable 
to  bearer,  and  may  be  negotiated  by  delivery  without  indorsement.1 

(c)  Eight  to  Fill  up  Indorsement — aa.  Indorsement  may  be  Filled  up  with  any  Con- 
sistent Contract. — The  holder  of  a  bill  or  note  indorsed  in  blank  may  write 
over  the  indorsement  any  contract  not  inconsistent  with  the  undertaking  of 
the  indorser  or  the  intention  of  the  parties.2  Thus  where  the  law  would  pre- 
sume a  guaranty  from  the  indorsement,  or  such  is  the  intention  of  the  in- 
dorser, the  holder  may  fill  up  the  blank  with  a  guaranty,  which  will  be  binding 
on  the  indorser.3    So  also  he  may  write  an  assignment.4 

Holder  may  Change  Blank  Indorsement  to  Indorsement  in  Full. — In  like  manner  he  may 
write  over  the  blank  indorsement  an  indorsement  in  full  to  himself  or  to  any 
other  person.5    By  thus  converting  a  first  blank  indorsement  to  an  indorse- 

irregular  indorsements  in  those  states  where 
an  irregular  indorser  is  presumably  a  guar- 
antor. See  infra,  this  title,  Liabilities  of 
Parties — Irregular  Indorsers. 

4.  Assignment. — Snyder  v.  Hummel,  2  N.  J. 
L.82;  Riker  v.  Corley,3  N.  J.  L.  469.  See  supra, 
this  section,  Indorsejnent  in  Blank — Effect. 

Assignment  and  Guaranty. — The  holder  of  a 
note  indorsed  in  blank  by  the  payee  has  a 
right  to  fill  up  the  blank  with  any  contract  of 
assignment  that  is  usual  and  customary;  and 
if  he  writes  a  guaranty  also,  it  seems  that 
such  guaranty,  whether  authorized  or  not, 
will  not  affect  the  assignment,  and  in  the 
absence  of  proof  the  court  will  net  presume 
that  such  guaranty  was  unauthorized.  Hance 
v.  Miller,  21  111.  636;  Croskey  v.  Skinner,  44 
111.  321.  See  also  Windheim  v.  Ohlendorf,  3 
111.  App.  436. 

5.  Holder  may  Fill  up  Blank  Indorsement  with 
Indorsement  in  Full. — Chitty  on  Bills  (13th 
Am.  ed.)  ''f230. 

England. — Vincent  v.  Horlock,  1  Campb.. 
442. 

United  States. — Evans  v.  Gee,  11  Pet.  (U.  S.)- 

80. 

Alabama. — Kennont'.  McRea,  7  Port.  (Ala.) 
175;  Bancroft  v.  Paine,  15  Ala.  834;  Agee  v. 
Medlock,  25  Ala.  281;  Mayberry  v.  Morris,  62 
Ala.  113. 

California. — Poorman  v.  Mills,  35  Cal.  118,. 
95  Am.  Dec.  qo;  Lucas  v.  Pico,  55  Cal.  126. 

Georgia. — Habersham  v.  Lehman,  63  Ga. 
380. 

Illinois. — Jackson  v.  Haskell,  3  111.  565;. 
Burnap  v.  Cook,  32  111.  168;  Weston  v.  Myers, 
33  111.  424;  Maxwell  v  Vansant,  46  111'.  58; 
Palmer  v.  Marshall,  60  111.  289;  Fawsett  v. 
National  L.  Ins.  Co.,  97  111.  11,  37  Am.  Rep.  9;. 

Indiana.  —  Bowers  v.  Headen,  4  Ind.  318; 
Lynn  v.  Jeter,  7  Blackf.  (Ind.)  300;  Grimes^. 
Piersol,  25  Ind.  246. 

Iowa. — Knight  v.  Fox,  1  Morr.  (Iowa)  305; 
Bernard  v.  Barry,  1  Greene  (Iowa)  38S 

Kentucky. — Owings  v.  Grimes,  5  Litt.  (Ky.) 
331;  Gazzam  v.  Armstrong,  3  Dana  (Ky.) 
554;  Cope  v.  Daniel,  9  Dana  (Ky.)  415:  State 
Bank  v.  Garey,  6  B.  Mon.  (Ky.)  626;  Caruth 
v.  Thompson,  16  B.  Mon.  (Ky.)  572  63  Am. 
Dec.  559. 

Maine. — Adams  v.  Smith,  35  Me.  324. 
Maryland. — Chesley  v.  Taylor,  3  Gill  (Md.) 
251;  Shrinert/.  Lamborn,  12  Md.  170;  Canfield 
v.  Mcllwaine,  32  Md.  94;  Lucas  v.  Byrne,  35. 
Md.  485;  Condon  v.  Pearce,  43  Md.  83;  Jack- 
son v.  Myers,  43  Md.  452. 
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Mich.  52;  Moore  v.  Hall,  48  Mich.  143;  Wat- 
kins  v.  Plummer,  93  Mich.  215. 

The  agent  may  sue  on  the  note  after  pay- 
ing over  the  amount  due  thereon  to  his  prin- 
cipal.   Coy  v.  Stiner,  53  Mich.  42. 

The  indorsement  of  a  bill  in  blank  prima 
facie  passes  the  legal  title,  and  the  indorser 
must  establish  the  fact  that  it  was  indorsed 
and  forwarded  for  the  purpose  of  collection. 
Clark  v.  Merchant's  Bank,  2  N.  Y.  380. 

An  indorsement  for  collection  passes  the 
legal  title  in  trust,  and  the  authority  is  not 
revoked  by  the  death  of  the  owner.  Moore 
v.  Hall,  48  Mich.  143. 

Where  the  agent  of  a  corporation  indorsed 
a  note  in  blank  for  collection  only,  and  the 
corporation  subsequently  turned  it  over  to 
him,  it  was  held  that  the  title  passed  to  him 
without  any  further  indorsement,  the  effect 
of  the  indorsement  being  enlarged  by  the 
action  of  the  corporation.  Marskey  v.  Tur- 
ner (Mich.  1890),  45  N.  W.  Rep.  644. 

See  generally  the  title  Banks  and  Bank- 
ing, vol.  3,  p.  816. 

1.  See  supra,  this  section,  Negotiation  and 
Assignment  by  Delivery — Of  Instruments  Pay- 
able to  Bearer  or  Indorsed  in  Blank. 

2.  Holder  may  Fill  up  Blank  with  Consistent 
Contract. — Hood  v.  Robbins,  98  Ala.  484; 
Hungerford  v.  Thomson,  Kirby  (Conn.)  393; 
Camden  v.  McKoy,  4  111.  437,38  Am.  Dec.  91; 
Webster  v.  Cobb,  17  111.  459;  Vansant  v. 
Allmon,  23  111.  30;  Croskey  v.  Skinner,  44  111. 
321;  Maxwell  v.  Vansant,  46  111.  58;  Boynton 
v.  Pierce,  79  111.  145;  Fear  v.  Dunlap,  1 
Greene  (Iowa)  331;  Elliott  v.  Chesnut,  30 
Md.  562;  Northampton  Bank  v.  Pepoon,  n 
Mass.  288;  Moies  v.  Bird,  n  Mass.  436,  6 
Am.  Dec.  179;  True  v.  Fuller,  21  Pick.  (Mass.) 
140;  Kuntz  v.  Tempel,  48  Mo.  71;  Dean  v. 
Hall,  17  Wend.  (N.  Y.)  214. 

Irregular  Indorsement. — Where  a  stranger 
indorses  a  note  in  blank  at  the  time  of  its 
execution,  and  delivers  it  to  the  payee,  he 
thereby  authorizes  the  payee  to  write  over  the 
signature  whatever  is  consistent  with  the 
understanding  of  the  parties.  Firman  v. 
Blood,  2  Kan.  496. 

3.  Guaranty. — Beckwith  v.  Angell,  6  Conn. 
315;  Smith  v.  Finch,  3  111.  321;  Fuller  v. 
Scott,  8  Kan.  25;  Scott  v.  Calkin,  139  Mass. 
529;  Herrick  v.  Carman,  12  Johns.  (N.  Y.) 
159;  Nelson  v.  Dubois,  13  Johns.  (N.  Y.)  175; 
Campbell  v.  Butler,  14  Johns.  (N.  Y.)  349; 
Chandler  v.  Westfall,  30  Tex.  476. 

This  is  especially  the  case  with  regard  to 
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ment  in  full  the  indorsee  may  restrain  the  negotiability  of  the  instrument,  so 
as  to  avoid  any  risks  that  may  rise  from  the  loss  or  fraudulent  disposition 
of  it.1 

Necessity  for  This  Change. — It  is  held  in  some  jurisdictions  that  the  holder  of 
an  instrument  indorsed  in  blank  cannot  sue  thereon  as  the  legal  owner  with- 
out first  so  changing  the  blank  indorsement  to  an  indorsement  in  full  to  him- 
self.* In  other  jurisdictions,  however,  the  rule  is  otherwise,  and  this  is  regarded 
as  a  mere  form,  to  be  observed  or  not  as  the  holder  may  elect,3  or  at  least  may 


Massachusetts. — Emerson  v.  Cutts.,  12  Mass. 
77;  Ellsworth  v.  Brewer,  11  Pick.  (Mass.)  316. 

Missouri.  —  Hunter  v.  Hempstead,  1  Mo. 
67,  13  Am.  Dec.  468;  Goodfellow  v.  Landis, 
36  Mo.  i63;  Christian  County  Bank  v.  Goode, 
44  Mo.  App.  129. 

Xew  York. — Williams  v.  Matthews,  3  Cow. 
(N.  Y.)  232. 

The  holder  of  a  note  indorsed  in  blank 
has  a  right  to  fill  up  the  blank  with  any  name 
he  pleases,  and  the  person  whose  name  is  so 
inserted  will  be  deemed  the  legal  owner,  and 
if  not  so  in  fact  he  may  sue  as  trustee  for 
the  persons  having  the  real  interest.  Lovell 
v.  Evertson,  11  Johns.  (N.  Y.)  52. 

Virginia. — Ritchie  v.  Moore,  5  Munf.  (Va.) 
38S.  7'  Am.  Dec.  6S8. 

Wisconsin. — Lyon  v.  Ewings,  17  Wis.  62. 

Inserting  Direction  to  Pay  above  Stipulation 
as  to  Damages. — Where  a  bill  of  exchange  was 
indorsed  by  the  payee  as  follows:  "Should 
the  within  exchange  not  be  accepted  and  paid 
agreeably  to  its  contents,  I  hereby  engage  to 
pay  the  holder,  in  addition  to  the  principal, 
twenty  per  cent,  damages."  with  his  signa- 
ture, it  was  held  that  a  bona  fide  holder  might 
insert  above  such  stipulation  a  direction  to 
pay  the  contents  to  his  order,  for  value  re- 
ceived.   Blakely  v.  Grant,  6  Mass.  385. 

Subsequent  Indorsers  Not  Discharged. —Where 
the  holder  of  a  note  indorsed  by  several 
persons  in  blank  sues  the  maker,  and  writes 
over  the  name  of  the  first  indorser  an  order 
to  pay  it  to  himself,  the  holder,  but  with- 
out striking  out  the  names  of  the  subse- 
quent indorsers,  he  does  not  thereby  dis- 
charge them;  and  therefore  one  of  them, 
who  pays  the  amount  of  the  note  to  the 
holder,  may  sue  any  of  the  prior  parties. 
Cole  v.  Cushing,  8  Pick.  (Mass.)  48.  See 
infra,  this  section,  Right  to  Strike  out  Indorse- 
ments. 

Purchaser  from  Payee  cannot  Fill  up  Subsequent 
Indorsement.  —The  rule  that  the  holder  of  a 
note  may  fill  up  a  blank  indorsement  by  mak- 
ing it  payable  to  himself  or  another  applies 
only  where  he  obtains  the  note,  not  from  the 
payee  or  a  prior  indorser,  but  holds  it  as  a 
MM  fide  purchaser  without  any  knowledge  or 
notice  of  the  relation  sustained  by  prior  in- 
dorsers. Thus  where  a  note  indorsed  by  the 
payee  and  another  was  returned  to  the  payee, 
who  sold  it,  it  was  held  that  the  purchaser 
had  no  right  to  fill  up  the  blank  indorsement 
of  the  second  indorser  with  his  own  name. 
Adrian  v.  McCaskill,  103  N.  Car.  182.  14  Am. 
St.  Rep.  788. 

1.  Chitty  on  Bills  (13th  Am.  ed.)  "231;  2 
Parsons  on  Notes  and  Bills  20,  21. 

Subsequent  Party  may  Fill  up  Indorsement 
without    Assuming  Liability  —  A    blank  in- 


dorsement may  be  converted  into  a  special 
one  by  the  holder's  inserting  above  it  the 
words  "Pay  the  contents  to  A;"  but  such 
holder,  by  writing  these  words  and  transfer- 
ring the  bill  to  the  party  named  in  the  in- 
dorsement, without  writing  his  own  name 
as  an  indorser,  will  not  be  liable  on  the  bill. 
Chitty  on  Bills  (13th  Am.  ed.)  *23o;  Vin- 
cent v.  Horlock.  1  Campb.  442  ;  Ex  p. 
Isbester,  1  Rose  20;  Evans  v.  Gee,  11  Pet. 
(U.  S.)  So. 

The  Principal  Practical  Advantage  of  an  In- 
dorsement in  Blank  is  that  it  permits  the 
holder  to  transfer  the  instrument  without,  on 
the  one  hand,  indorsing  it  himself,  so  as  to 
be  liable  on  it,  or,  on  the  other,  indorsing  it 
in  such  a  way  as  expressly  to  refuse  liability, 
and  thus  to  cast  suspicion  on  the  note,  or,  at 
all  events,  to  indicate  through  whose  hands  it 
had  passed.    2  Parsons  on  Notes  and  Bills  20. 

One  of  the  consequences  resulting  from  the 
power  to  pass  a  bill  or  note  with  a  blank 
indorsement  by  mere  delivery  is  that  if  such 
bill  or  note  be  lost  or  stolen,  or  fraudulently 
misapplied,  any  person  who  may  become  the 
holder  of  it  in  good  faith,  for  value  and  with- 
out notice,  is  entitled  to  recover  the  amount 
thereof  and  hold  the  same  against  the  rights 
of  the  true  owner  at  the  time  of  the  loss  of 
theft.  Story  on  Promissory  Notes  137: 
Chitty  on  Bills  277;  Story  on  Bills  207: 
Caruth  v.  Thompson,  16  B.  Mon.  (Ky.)  572, 
63  Am.  Dec.  559. 

2.  Indorsement  in  Full  Necessary.  —  Ring- 
gold v.  Tyson.  3  Har.  &  J.  (Md. )  172:  Hudson 
v.  Goodwin,  5  Har.  &  J.  (Md.)  115;  Day  v. 
Lyon,  6  Har.  &  J.  (Md.)  140  ;  Kiersted  v. 
Rogers.  6  Har.  &  J.  (Md.)  282;  Wiggins  v. 
Rector,  1  Mo.  47S  ;  Menard  v.  Wilkinson,  3 
Mo.  92  ;  Riker  v.  Corley,  3  N.  J.  L.  469  : 
Snyder  v.  Hummel,  2  N.  J.  L.  S2.  See  Cope 
v.  Daniel,  9  Dana  (Ky.)  415. 

Contra  in  Maryland  now  by  statute,  see 
Whiteford  v.  Burckmyer,  I  Gill  (Md.)  127,  39 
Am.  Dec.  640:  Kunkel  v.  Spooner,  9  Md.  462. 
66  Am.  Dec.  332;  Elliott  r.  Chesnut,  30  Md. 
562.  See  also  supra,  this  section.  Indorsement 
in  Ft  lank — Effect. 

3.  Indorsement  in  Full  Not  Necessary.  — Poor- 
man  v.  Mills,  35  Cal.  118,  95  Am.  Dec.  90; 
Habersham  v.  Lehman,  63  Ga.  380;  Cutting 
v.  Conklin.  28  III.  506:  Farwell  v.  Meyer.  36 
III.  510:  McPhcrson  Nat.  Bank  Veide.  49 
III.  App.  21;  Sprigg  r.  Cuny.  7  Martin  N.  S. 
(La.)  253;  McDonald  r.  Bailey,  14  Me.  KM; 
Chewning  v.  Gatewood,  5  How.  (Miss.)  552. 

This  rule  applies  also  to  bonds  indorsed  in 
blank.    Miller  •■■  Henry.  54  Ala.  120. 

It  has  been  held  unnecessary  to  fill  up  a 
blank  indorsement  even  when  the  description 
in  the  declaration  is  that  the  note  was  in- 
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be  dispensed  with  unless  objected  to  at  the  trial  of  a  suit  brought  on  the 
instrument.1 

Holder  cannot  Enlarge  Liability  of  Indorser. — The  holder  is  not  authorized  to  write 
over  the  blank  indorsement  any  agreement  inconsistent  with  the  intention  of 
the  parties,  so  as  to  enlarge  the  liability  of  the  indorser  or  deprive  him  of  any 
security  to  which  he  is  entitled.3  Thus  he  cannot  fill  up  the  blank  with  an 
agreement  which  will  discharge  him  from  the  obligation  of  using  due  diligence 
in  making  demand  and  giving  notice  ;3  nor  by  writing  in  a  consideration  for 
the  indorsement  where  it  was  made  for  accommodation.4  Nor  can  he  write  a 
guaranty  where  this  was  not  intended  by  the  indorser  or  would  not  be  implied 
by  law.5  Thus  he  cannot  do  so  in  the  case  of  an  indorsement  by  the  payee 
of  a  note  payable  to  order,  where  the  indorsement  was  made  merely  for  the 
purpose  of  giving  negotiability  to  the  instrument.6  Nor  can  the  holder  of  a 
note  indorsed  by  several  persons  in  blank  fill  up  the  blank  so  as  to  make  such 


dorsed  to  the  plaintiffs.  Riggs  v.  Andrews, 
8  Ala.  628;  Sawyer  v.  Patterson,  11  Ala.  525; 
Bancroft  v.  Paine,  15  Ala.  834;  Lake-side 
Land  Co.  v.  Dromgoole,  89  Ala.  505;  Palmer 
v.  Nassau  Bank,  78  111.  380.  See  supra,  this 
section,  Indorsement  in  Blank — Effect. 

Where  the  indorsee  of  a  bill  of  exchange, 
whether  as  agent  or  owner,  returns  it  after 
protest  to  the  last  indorser,  the  latter  may 
sue  upon  it  in  his  own  name,  and  at  the  trial 
strike  out  the  last  indorsement  although  it  be 
in  full.  And  prior  blank  indorsements  may 
be  filled  up  at  the  trial  so  as  to  correspond 
with  the  declaration.  And  where  both  these 
were  omitted  to  be  done,  the  court,  on  error, 
refused  to  reverse  the  judgment,  considering 
it  an  objection  of  form,  and  cured  by  the  32d 
section  of  the  Judiciary  Act.  U.  S.  v.  Barker, 
1  Paine  (U.  S.)  156. 

The  Plaintiff  cannot  be  Required  to  Fill  up  the 
Blank  indorsement  upon  the  trial.  Greenough 
v.  Smead,  3  Ohio  St.  416. 

1.  Gillham  v.  State  Bank,  3  111.  245,  35 
Am.  Dec.  105;  Scammon  v.  Adams,  11  111. 
575;  Fairbanks  v.  Campbell,  53  111.  App.  216; 
Williams  v.  Matthews,  3  Cow.  (N.  Y.)  252. 

A  blank  indorsement  and  delivery  of  a  bill 
passes  the  title;  and  when  the  holder  sues 
upon  it,  and  alleges  title  in  himself,  he  is 
entitled  to  recover,  unless  his  title  is  denied 
by  plea,  when  it  may  be  necessary  to  fill  up 
the  indorsement  in  order  to  furnish  evidence 
to  overcome  the  denial.  It  is  indorsement  and 
delivery,  and  not  the  filling  up  of  the  indorse- 
ment, that  passes  the  title.  Gaar  v.  Louis- 
ville Banking  Co.,  n  Bush  (Ky.)  180,  21 
Am.  Rep.  209. 

2.  Holder  cannot  Enlarge  Liability  of  Indorser. 
— Hood  v.  Robbins,  98  Ala.  484;  Blatchford  v. 
Milliken,  35  111.  434;  Allen  v.  Coffil,  42  111. 
293;  Central  Bank  v.  Davis,  19  Pick.  (Mass.) 
373;  Christian  County  Bank  v.  Goode,  44  Mo. 
App.  129  ;  Clouston  v.  Barbiere,  4  Sneed 
(Tenn.)336;  Aldis  v.  Johnson,  1  Vt.  136.  See 
also  cases  cited  in  notes  immediately  follow- 
ing. 

It  was  said  by  Lord  Holt  in  Lambert  v. 
Oakes,  12  Mod.  244,  and  by  Lord  Mansfield 
in  Edie  v.  East  India  Co.,  1  W.  Bl.  295,  that 
a  blank  indorsement  puts  it  in  the  power  of 
the  holder  to  superscribe  whatever  he  pleases. 
It  is  presumed,  however,  that  this  statement 


270 


was  not  intended  to  express  a  more  liberal 
doctrine  than  that  stated  in  the  text,  which  is 
thoroughly  well  settled. 

3.  Waiver  of  Demand  and  Notice  Unauthorized. 

— Andrews  v.  Simms,  33  Ark.  771  ;  Hill  v. 
Martin,  12  Martin  (La.)  177,  13  Am.  Dec.  372. 

Indorser  Discharged. — Where  a  note  payable 
to  order  was  indorsed  in  blank  by  several 
persons,  and  afterwards  the  second  indorser, 
being  then  the  holder  of  the  note,  wrote 
above  all  the  names  the  words  "  We  waive 
all  notice  on  the  promissor  and  ourselves,  and 
guarantee  the  payment  at  all  events,"  without 
the  assent  or  knowledge  of  an  after-indorser, 
it  was  held  that  the  holder  had  no  authority 
to  so  fill  up  the  blank,  and  that  such  after- 
indorser  was  thereby  discharged.  Farmer  v. 
Rand,  14  Me.  225.  But  the  appearance  of 
such  waiver  of  demand  and  notice  written 
above  the  signatures  is  prima  facie  evidence 
that  it  was  written  with  the  knowledge  and 
assent  of  the  indorsers,  and  the  burden  of 
proof  is  on  them  to  show  that  such  was  not 
the  case.  Farmer  v.  Rand,  14  Me.  225;  Buck 
v.  Appleton,  14  Me.  284. 

4.  Hood  v.  Robbins,  98  Ala.  484. 

5.  Guaranty.  —  Belden  v.  Hann,  61  Iowa  42; 
Needhams  v.  Page,  3  B.  Mon.  (Ky.)  465; 
Clawson  v.  Gustin,  5  N.  J.  L.  947;  Clouston 
v.  Barbiere,  4  Sneed  (Tenn.)  336. 

In  Allen  v.  Coffil,  42  111.  293,  it  was  held 
that  the  holder  could  not  fill  in  the  blank  with 
a  guaranty  although  the  indorsement  was  "A. 
as  security. a 

6.  Where  the  Payee  of  a  Note  Indorses  It  in 
Blank,  the  presumption  is  that  he  indorsed 
not  as  guarantor,  but  as  assignor,  this  being 
necessary  to  render  the  note  negotiable. 
Hence  the  holder  of  such  a  note  is  not 
authorized  to  write  over  the  indorsement  of 
the  payee  a  contract  of  guaranty,  so  as  to 
bind  the  indorser,  unless  it  appears  that  the 
latter  intended  to  be  so  liable.  Dietrick  v. 
Mitchell,  43  111.  40,  92  Am.  Dec.  99. 

But  he  may  write  a  guaranty  where  this  is 
merely  reducing  to  writing  a  previously  exist- 
ing contract.  Windheim  v.  Ohlendorf,  3  111. 
App.  436. 

Or  an  assignment  and  guaranty  may  be 
written  over  the  indorsement  if  the  payee  so 
agree  at  the  time  of  the  indorsement.  Worden 
v.  Salter,  90  111.  160. 
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persons  joint  indorsers,  in  the  absence  of  proof  that  the  parties  so  intended.1 
Nor  can  he  fill  up  the  indorsement  so  as  to  make  the  note  payable  part  to  one 
person  and  part  to  another.8 

Nonnegotiabie  Notes. — The  decisions  of  the  courts  are  not  entirely  harmonious 
as  to  the  extent  of  the  holder's  authority  to  fill  up  the  blank  indorsement  of  a 
nonnegotiabie  note,  the  decisions  being  in  each  case  determined  by  the  view 
taken  by  the  court  as  to  the  liability  implied  by  such  indorsement.  It  has 
been  held  that  where  the  indorsement  is  made  at  the  time  the  note  was 
executed,  by  one  not  a  party  thereto,  the  payee  may  write  over  the  indorse- 
ment a  promise  to  pay  the  contents  of  the  note  to  him,  and  sue  the  indorser 
on  the  promise.3  So,  also,  the  holder  of  a  note  indorsed  in  blank  by  the  payee 
may  write  such  a  promise  over  the  indorsement,4  or  he  may  fill  up  the  blank 
indorsement  with  an  assignment  to  himself.5  Again,  it  has  been  held  that  the 
holder  may  fill  up  the  blank  with  a  guaranty,  where  such  was  the  intention  of 
the  indorser.6  Also,  it  has  been  held  that  the  undertaking  of  the  indorser 
of  a  nonnegotiabie  note  is  a  direct  and  positive  one,  and  not  a  conditional  one 
to  pay  if  the  maker  does  not,  upon  demand,  after  due  notice;  and  hence  the 
blank  indorsement  of  such  a  note  may  be  filled  up  with  a  waiver  of  demand 
and  notice.7 

Right  to  Reform  Contract  Written  over  Blank  Indorsement. — Where  the  holder  of  a  note 
indorsed  in  blank  fills  up  the  blank  under  a  misapprehension  of  the  contract 
which  he  is  authorized  to  write,  he  may  at  the  trial  reform  the  contract  by 
striking  out  a  part  thereof,  or  by  entirely  rewriting  it  so  as  to  make  it  conform 
to  the  presumption  of  law  or  the  intention  of  the  parties.8  So,  also,  a  guar- 
anty written  over  a  blank  indorsement  may  be  erased,  and  the  indorser  held 
liable  as  an  original  security.9 

66.  Time  of  Filling  up  Indorsement — At  Trial. — Filling  up  a  blank  indorsement 
with  an  indorsement  in  full  is  a  mere  matter  of  form,  and  may  be  done  at  any 
time  before  the  trial,  or  by  the  holder  or  his  counsel  when  suit  is  brought.10 


1.  Cannot  Make  Successive  Indorsers  Joint. — 

Camden  v.  McKoy,  4  111.  437,  38  Am.  Dec.  91 ; 
Morrison  v.  Smith,  13  Mo.  234,  80  Am. 
Dec.  145. 

2.  Lrwin  v.  Lynn,  16  Ohio  St.  539. 

3.  Story  on  Promissory  Notes,  §473;  Josse- 
lyn  v.  Ames,  3  Mass.  274;  Powell  v.  Com., 
II  Gratt.  (Va.)  822.  See  infra,  this  title, 
Lia6ilities  of  Parties. 

4.  Holder  may  Fill  up  Blank  Indorsement  by 
Payee. — Where  A  made  a  nonnegotiabie  note 
to  B,  who  at  the  same  time  indorsed  it  in 
blank,  and  A  transferred  it  to  C,  it  was  held 
that  C  was  authorized  to  write  over  the  blank 
indorsement  a  promise  to  pay  the  contents 
of  the  note  to  him,  and  that  be  might  recover 
the  amount  of  the  note  from  the  indorser. 
Swcetser  v.  French,  13  Met.  (Mass.)  262. 

5.  Lucas  v.  Pico,  55  Cal.  126.  But  see 
Sawyer  v.  Patterson,  11  Ala.  523. 

6.  Seymour  v.  Van  Slyck,  8  Wend.  (N.  Y.) 
403;  Leech  v.  Hill,  4  Watts  (Pa.) 448;  Watson 
V.  Hurt,  6  Gratt.  (Va.)  633.  Compart  Jossc- 
lyn  v.  Ames,  3  Mass.  274. 

Where  a  Party  Writes  His  Name  on  the  Back 
of  a  Note  Not  Negotiable,  there  being  no  con- 
tract  of  indorsement,  the  courts  will  give  it 
effect  by  allowing  the  holder  to  overwrite 
the  indorscr's  name  with  the  real  contract 
implied  by  law,  or  recover  against  him  as  a 
maker  or  guarantor  of  the  note.  Richards 
v.  Warring,  1  Kcycs  (N.  Y.)  570. 

But  in  Aldis  v.  Johnson,  I  Vt.  136,  it  was 
held  that  the  indorsee  of  a  nonnegotiabie 


note  indorsed  in  blank  has  no  right  to  fill  the 
blank  indorsement  with  any  special  contract 
or  warranty,  but  only  with  an  order  to  pay 
the  contract  to  him  for  value  received. 

7.  Waiver  of  Demand  and  Notice.  —  The 
holder  of  a  nonnegotiabie  note  indorsed  in 
blank  is  entitled  to  fill  up  the  indorsement 
by  writing  over  it  a  promise  to  pay  the  con- 
tents of  the  note  to  the  indorsee,  or  a  waiver 
of  a  demand  and  notice,  or  anything  else 
which  may  render  the  indorser  liable,  this 
being  only  an  expression  in  writing  of  what 
is  in  reality  the  meaning  and  effect  of  the 
indorscr's  undertaking.  Long  v.  Smyser,  3 
Iowa  266. 

8.  Reforming  Contract  Written  over  Blank  In- 
dorsement.— Swigart  7'.  Weare.  37  111.  App. 
258;  Newton  v.  Bramlett,  55  III.  App.  661; 
Tenncy  v.  Prince,  4  Pick.  (Mass.)  385,  16 
Am.  Dec.  347;  Josselyn  v.  Ames,  3  Mass. 
274. 

The  Fact  that  a  Blank  Indorsement  was  Filled 
up  Differently  from  the  Declaration,  and  differ- 
ently from  the  import  of  the  indorscr's 
undertaking,  is  of  no  importance,  as  this  is  a 
mere  form  and  may  be  made  at  any  time,  and 
if  made  wrong  may  be  corrected  at  any  time, 
and  it  is  just  as  well  if  it  be  not  made  at  all. 
Sylvester  v.  Downer,  20  Vt.  355,  49  Am.  Dec. 
786.  Sec  also  Norris  v.  Badger,  6  Cow. 
(N.  Y.)  449- 

9.  Or ric  k  v.  Colston,  7  Gratt.  (Va.)  1S9. 

10.  Timo  of  Filling  Indorsement  —England, — 
More  v.  Manning,  1  Comyns'  Rep.  311. 
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So,  also,  a  guaranty  may  be  written  in  at  the  trial  of  a  suit  upon  the  instru- 
ment.* 

After  Death  of  Indorser. — Since  the  power  conferred  by  an  indorsement  in  blank 
is  irrevocable,  the  holder  of  a  bill  so  indorsed  may  fill  up  the  blank  after  the 
death  of  the  indorser.2 

cc.  Who  may  Fill  up  Indorsement. — A  blank  indorsement  may  be  filled  up  by 
any  subsequent  holder.3 

An  Agent  to  whom  a  note  indorsed  in  blank  has  been  transmitted  for  collec- 
tion may  insert  his  own  name  as  the  indorsee,  and  maintain  an  action  in  his 
own  name,  the  principal  alone  having  a  right  to  object.4  But  he  is  not  gen- 
erally authorized  to  insert  the  name  of  a  third  person.5 

An  Administrator  of  a  deceased  holder  may  fill  up  the  blank  indorsement  with 
an  indorsement  to  himself,  and  sue  in  his  own  name,  if  acting  in  good  faith  ;6 
or  he  may  fill  the  blank  with  the  name  of  the  intestate  as  payable  to  him,  and 
recover  thereon.7 

(4)  Restrictive  Indorsement — (a)  Definition. — A  restrictive  indorsement  is  one 
which  restrains  the  negotiability  of  the  instrument  to  a  particular  person  or 
for  a  particular  purpose.8  It  seems  that  it  is  not  always  an  easy  matter  to 
determine  just  what  form  of  words  will  amount  to  a  restrictive  indorsement 
and  manifest  a  clear  intention  to  restrain  the  general  negotiability  of  the  in- 
strument, or  the  general  purposes  to  which  the  indorsement  might  otherwise 
entitle  the  indorsee  to  apply  it.9  It  has  been  said  that  all  the  presumptions 
are  against  restrictions  to  negotiable  paper,  and  unless  clearly  restrictive  an 
indorsement  will  be  held  otherwise.10    The  intent  in  such  cases,  it  has  been 


United  States. — Evans  v.  Gee,  11  Pet.  (U. 
S.)  80. 

Alabama. — Bancroft  v.  Paine,  15  Ala.  834. 

Illinois. — Jackson  v.  Haskell,  3  111.  565; 
Cutting  v.  Conklin,  28  111.  506;  Burnap  v. 
Cook,  32  111.  168;  Maxwell  v.  Vansant,  46  111. 
58;  Boynton  v.  Pierce,  79  111.  145;  Rankin  v. 
Kinsey,  7  111.  App.  215. 

Indiana. — Lynn  v.  Jeter,  7  Blackf.  (Ind.) 
300. 

Maryland. — Chesley  v.  Taylor,  3  Gill  (Md.) 
251;  Shriner  v.  Lamborn,  12  Md.  170;  Con- 
don v.  Pearce,  43  Md.  83;  Kiersted  v.  Rogers, 
6  Har.  &  J.  (Md.)  282;  Mitchell  v.  Mitchell, 
11  Gill  &  J.  (Md.)  388. 

Massachusetts.  —  Fairfield  v.  Adams,  16 
Pick.  (Mass.)  381 ;  Whitten  v.  Hay  den,  9  Allen 
(Mass.)  408. 

New  York. — Nelson  v.  Dubois,  13  Johns. 
•(N.  Y.)  175;  Williams  v.  Matthews,  3  Cow. 
<N.  Y.)  252. 

A  blank  indorsement  may  be  filled  at  the 
trial  to  correspond  with  the  declaration. 
Pickett  v.  Stewart,  12  Ala.  202. 

The  blank  indorsement  of  negotiable  or 
nonnegotiable  paper  by  the  payee,  or  by  a 
stranger,  need  not  ordinarily  be  filled  before 
the  trial,  for  the  law  in  such  cases  declares 
the  contract.  But  the  rule  is  different  if  the 
object  of  the  plaintiff  in  a  suit  against  the 
indorser  is  to  abandon  the  contract  implied 
by  law,  and  to  fix  the  liability  by  the  proof  of 
a  special  contract  not  presumed  by  law.  In 
such  cases  it  is  the  duty  of  the  plaintiff,  if 
required,  to  fill  up  the  indorsement  before 
trial  with  the  agreement  upon  which  he  in- 
tends to  rely.  Castle  v.  Candee,  16  Conn. 
223;  .<Etna  Nat.  Bank  v.  Charter  Oak  L.  Ins. 
Co.,  50  Conn.  167. 

1.  Webster  v.  Cobb,  17  111.  459;  Boynton 
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v.  Pierce,  79  111.  145;  Scott  v.  Calkin,  139 
Mass.  529. 

2.  Cope  v.  Daniel,  9  Dana  (Ky.)  415. 

3.  Chesley  v.  Taylor,  3  Gill  (Md.)25i;  Can- 
field  v.  Mcllwaine,  32  Md.  94;  Lyon  v.  Ewings, 
17  Wis.  63.  And  see  cases  cited  in  notes  supra. 

4.  Story  on  Promissory  Notes,  §  126;  Ban- 
croft v.  Paine,  15  Ala.  834. 

5.  Child  v.  Eureka  Powder  Works,  44' N. 
H.  354.  See  the  title  Agency — Power  of 
Agent  to  Draw  and  Indorse  Negotiable  Instru- 
ments, vol.  1,  p.  1032. 

6.  Lucas  v.  Byrne,  35  Md.  485. 

7.  Mitchell  v.  Mitchell,  11  Gill  &  J.  (Md.) 
388. 

8.  Bouv.  L.  Diet.;  Story  on  Bills  of  Ex- 
change, §  206. 

An  indorsement  is  restrictive  when  it  has 
express  words  making  it  so,  or  is  made  in 
favor  of  a  person  who  cannot  make  a  trans- 
fer. Bayley  on  Bills  (2d  Am.  ed.)  107; 
Story  on  Promissory  Notes,  §  141;  Nicholson 
v.  Chapman,  1  La.  Ann.  222. 

Restrictive  Indorsements  Are  Not  of  Recent 
Origin,  but  were  well  known  in  the  eighteenth 
century.  Thus  in  Snee  v.  Prescot,  I  Atk. 
245,  Lord  Hardwicke  said:  "Promissory 
notes  and  bills  of  exchange  are  frequently 
indorsed  in  this  manner,  '  Pray  pay  the 
money  to  my  use,'  in  order  to  prevent  their 
being  filled  up  with  such  an  indorsement  as 
passes  the  interest."  See  also  Edie  v.  East 
India  Co.,  2  Burr.  1216. 

9.  Story  on  Bills  of  Exchange,  §  211 ;  Story 
on  Promissory  Notes,  §  143. 

10.  1  Daniel  on  Negotiable  Instruments,  § 
699;  Story  on  Bills  of  Exchange,  §  213.  See 
also  supra,  this  title,  Acceptance  of  a  Bill  of 
Exchange — Qualified  and  Conditional  Accept- 
ances. 
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held,  must  be  collected  from  the  face  of  the  indorsement  only.1 

Examples  of  Kestrictive  Indorsements  are  :  "  Pay  to  A  only,"  "  Pay  to  A  for  my  use  " 

or  "  for  my  account,"  or  "  The  within  must  be  credited  to  A."  2 

indorsement  "  For  Collection." — So  also  when  negotiable  instruments  are  placed 
in  the  hands  of  a  bank  or  other  agent  to  be  collected,  the  indorsement  is  fre- 
quently rendered  restrictive  by  the  insertion  of  the  words  "  for  collection."  8 

Omission  of  Words  "  or  Order. " — As  has  been  already  stated,  an  indorsement  is 
not  rendered  restrictive  by  the  omission  of  the  words  "  or  order  "  after  the 
name  of  the  indorsee.4 

Mention  of  Consideration. — Nor  does  a  mention  of  the  consideration  make  the 
indorsement  restrictive.5 

(b)  Effect.  —  in  General  the  effect  of  a  restrictive  indorsement  is  to  restrict 
the  negotiability  of  the  instrument  to  the  person  or  purpose  indicated  by  the 
indorsement.6 


1.  Edie  v.  East  India  Co.,  2  Burr.  1216; 
Merrill  v.  Hurley  (S.  Dak.  1895),  62  N.  W. 
Rep.  958;  Power  v.  Finnie,  4  Call  (Va.)  411. 

The  restriction  must  arise  by  express  words 
or  nc  essary  implication.  Story  on  Bills  of 
Exchange,  §  2IO. 

2.  Examples  of  Restrictive  Indorsements. — 
Chitty  on  Bills  (13th  Am.  ed. 1*232;  Story 
on  Bills  of  Exchange,  §  211 ;  English  Bills  of 
Exchange  Act,  §  35. 

"  Pay  the  within  contents  to  A  only." 
Power  v.  Finnie,  4  Call  (Va.)  411. 

"  Credit  my  account."  Lee  v.  Chillicothe 
Branch  Bank,  I  Bond  (U.  S.)  387. 

"  The  within  must  be  credited  to  B,  value  in 
account."  Ancher  v.  Bank  of  England,  Doug. 
638. 

"  Pay  A  for  account  of  B."  Lawrance  v. 
Fussell,  77  Pa.  St.  460. 

"  Pay  to  A  or  order  for  account  of  B,"  Treut- 
tel  v.  Barandon.  8  Taunt.  100,  4  E.  C.  L.  33; 
White  v.  National  Bank,  102  U.  S.  658;  Ar- 
mour Bros.  Banking  Co.  v.  Riley  County 
Bank,  30  Kan.  163;  Freeman's  Nat.  Bank  v. 
National  Tube  Works  Co.,  151  Mass.  413,  21 
Am.  St.  Rep.  461;  or  "on  account  of  B," 
Blaine  v.  Bourne.  11  R.  I.  119,  23  Am.  Rep. 
429;  or  "Account  of  B,"  Chicago  First  Nat. 
Bank  v.  Reno  County  Bank,  3  Fed.  Rep.  257; 
or  "  for  collection  for  account  of  B,"  Mechan- 
ics' Bank  v.  Valley  Packing  Co.,  4  Mo.  App. 
200,  70  Mo.  643;  City  Bank  v.  Weiss,  67  Tex. 
331 ,  60  Am.  Rep.  29;  or  "  for  my  use,"  Sigour- 
ney  v.  Lloyd,  8  B.  &  C.  622,  15  E.  C.  L.  319,  5 
Bing.  525,  15  E.  C.  L.  527;  Brown  v.  Jack- 
son, 1  Wash.  (U.  S.)  512. 

"  Pay  A,  cash,  or  order  for  collection  and 
return."  McPherson  Nat.  Bank  v.  Velde,  49 
111.  App.  21. 

"For  collection  and  returns."  Continen- 
tal Nat.  Bank  v.  Wcems,  69  Tex.  489,  5  Am. 
St.  Rep.  85. 

An  Indorsement  "  Pay  to  the  Order  of  A  for  tho 
Benefit  of  B"  imports  a  consideration,  and 
transfers  all  the  indorser's  interest;  its  effect 
is  simply  to  give  notice  of  the  interest  of  the 
beneficiary  named.  Hook  v.  Pratt,  78  N.  Y. 
371 

The  Words  "  Eventually  Accountable  "  preced- 
ing the  signature  of  the  indorscr  do  not  re- 
strict or  qualify  the  transfer  of  the  Instru- 
ment.   McDonald  v.  Bailey,  14  Me.  101. 

An  agreement  Not  to  Soil  or  dispose  of  a  note, 


indorsed  on  the  back  thereof,  does  not  destroy 
its  negotiability.  Leland  v.  Parriott,  35  Iowa 
454- 

A  Printed  Form  purporting  to  be  an  indorse- 
ment of  a  note  by  the  payee  to  a  bank  "  on 
account  of"  the  payee,  signed  by  the  payee, 
but  without  specifying  the  nameof  the  bank, 
is  not  a  restrictive  indorsement,  but  merely 
an  unfilled  blank,  amounting  to  nothing. 
Adams  v.  Smith,  35  Me.  324. 

3.  See  the  title  Banks  and  Banking,  vol. 
3,  p.  816,  and  cases  cited  in  notes  infra. 

4.  See  supra,  this  section,  Indorsement  in 
Full. 

5.  Mention  of  Consideration  Not  Restrictive. — 

Thus  an  indorsement  on  a  bill,  "  Pay  the 
contents  of  the  within  bill  to  A,  being  part 
of  the  consideration  money  in  an  indenture 
of  assignment  *  *  *  executed  by  the  said  A 
to  [the  indorser  and  others],"  is  not  restric- 
tive. Potts  v.  Reed,  6  Esp.  57.  So  also  an 
indorsement,  "  Pay  A  or  order  value  in  ac- 
count with  B,"  was  held  to  be  not  a  restric- 
tive indorsement.  Buckley  v.  Jackson.  I.. 
R.  3  Exch.  135,  following  Murrow  v.  Stu- 
art, 8  Moo.  P.  C.  267.  See  supra,  this  title. 
The  Contract  Evidenced  by  a  Bill  or  Note — 
Formal  Essentials — Certain  in  Fact. 

6.  Effect  of  Restrictive  Indorsement. — Chicago 
First  Nat.  Bank  v.  Reno  County  Bank,  3 
Fed.  Rep.  257;  Lee  v.  Chillicothe  Branch 
Bank,  1  Bond  (U.  S.)  387;  Mechanics'  Bank 
v.  Valley  Packing  Co.,  4  Mo.  App.  200,  70 
Mo.  643.  See  supra,  this  section,  Kestrictive 
Indorsement — Definition. 

A  restrictive  indorsement  ends  the  nego- 
tiability of  a  note,  and  no  one  but  the  in- 
dorsee can  sue  on  it.  Lawrance  v.  Fussell, 
77  Pa.  St.  460;  Bylcs  on  Bills  (Wood's  ed.)  159. 

Where  a  bill  of  exchange  was  drawn  by  A 
on  B,  payable  to  C  or  order,  and  indorsed 
by  C,  "  The  within  must  be  credited  to  D, 
value  in  account,"  and  sent  to  and  accepted 
by  B,  who  credited  I)  with  the  amount  and 
gave  notice  to  A  and  I)  that  he  had  done  so, 
and  an  indorsement  by  D  to  F.  was  after- 
wards forged  on  the  bill,  which  was  then  dis- 
counted by  a  bank,  and  (•  (H  having  become 
insolvent)  paid  the  bill  for  the  honor  of  A, 
It  was  held  that  A  might  recover  from  the 
bank  on  the  ground  that  the  negotiability  of 
the  bill  was  restrained  by  the  special  in- 
dorsement, and  that  it  had  therefore  been 


4  C.  ol  L.  — 10. 
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indorsee  Agent  of  indorser. — A  restrictive  indorsement  is  not  regarded  as  a  con- 
tract of  indorsement  transferring  the  property  in  the  instrument  or  its  pro- 
ceeds to  the  indorsee,  but  merely  the  creation  of  a  power,  the  indorsee  being 
the  mere  agent  of  the  indorser  to  receive  or  enforce  payment  for  his  use.1  He 
has  no  authority  to  sell  the  instrument,3  or  to  pledge  it  for  his  own  benefit.3 

Right  of  the  indorsee  to  Sue. — The  indorsee  cannot  sue  the  indorser  on  his  in- 


discounted  by  the  bank  in  their  own  wrong, 
and  the  money  paid  by  G  to  take  it  up  paid 
by  mistake.  Ancher  v.  Bank  of  England, 
Doug.  63S. 

"Pay  to  A  Only." — An  indorsement  of  a 
bill,  "  Pay  the  within  contents  to  A  only," 
restricts  the  negotiability  of  the  instrument. 
The  presumption  in  such  case  is  that  A  was 
merely  agent  to  receive  the  money,  though 
this  presumption  is  liable  to  be  rebutted. 
Power  v.  Finnie,  4  Call  (Va.)  411. 

With  reference  to  an  indorsement  "  Pay 
the  contents  to  A  B  only,"  Parsons,  C.J.,  in 
Rice  v.  Stearns,  3  Mass.  225,  3  Am.  Dec. 
129,  said:  "  Whether  this  indorsement  is 
only  an  authority  to  A  B  to  receive  the 
money  for  the  use  of  the  indorser,  or  for  his 
own  use,  if  made  for  value  received,  or 
whether  in  this  last  case  the  restriction  is 
not  void,  and  A  B  may  further  negotiate  it, 
seems  not  to  be  settled.  If  the  property  of 
the  note  be  vested  in  A  B,  perhaps  he  will 
hold  it  with  its  negotiable  quality,  notwith- 
standing the  restriction." 

Indorsement  "  For  Collection"  is  treated  under 
the  title  Banks  and  Banking,  vol.  3,  p. 
816. 

1.  Indorsee  Mere  Agent  of  Indorser. — Byles 
on  Bills  and  Notes  (Wood's  ed.)  160. 

United  States. — White  v.  National  Bank, 
102  U.  S.  658;  Commercial  Nat.  Bank  v.  Arm- 
strong, 39  Fed.  Rep.  684,  affirmed  in  148 
U.  S.  50. 

Georgia. — Atkins  v.  Cobb,  56  Ga.  86;  Cen- 
tral R.  Co.  v.  Lynchburg  First  Nat.  Bank,  73 
Ga.  383;  Freeman  v.  Exchange  Bank,  87  Ga. 

45- 

Illinois. — Best  v.  Nokomis  Nat.  Bank,  76 
111.  608. 

A'ansas. — Armour  Bros.  Banking  Co.  v. 
Riley  County  Bank,  30  Kan.  163. 

Michigan. — Sutherland  v.  Ypsilanti  First 
Nat.  Bank,  31  Mich.  230;  Locke  v.  Leonard 
Silk  Co.,  37  Mich.  479;  Reading  v.  Beardsley, 
41  Mich.  123. 

Minnesota. — Rock  County  Nat.  Bank  v. 
Hollister,  21  Minn.  385. 

Missouri.  —  Mechanics'  Bank  v.  Valley 
Packing  Co.,  4  Mo.  App.  200,  affirmed  in  70 
Mo.  643. 

New  York. — Montgomery  County  Bank  71. 
Albany  City  Bank,  7  N.  Y.  459;  National 
Park  Bank  v.  Seaboard  Bank,  114  N.  Y.  28, 
11  Am.  St.  Rep.  612;  National  Butchers', 
etc.,  Bank  v.  Hubbell,  117  N.  Y.  384,  15  Am. 
St.  Rep.  515;  Clarke  County  Bank  v.  Gil- 
man,  81  Hun  (N.  Y.)  486. 

An  indorsement  "  For  account  of"  the  in- 
dorser, made  for  the  purpose  of  collection, 
passes  the  legal  title  only  so  far  as  to  enable 
the  indorsee  to  demand,  receive,  and  sue  for 
the  money  for  the  indorser.  Lynn  First 
Nat.  Bank  v.  Smith,  132  Mass.  227;  Free- 


man's Nat.  Bank  v.  National  Tube  Works 
Co.,  151  Mass.  413,  21  Am.  St.  Rep.  461. 

An  indorsement  on  a  note,  "  Payable  to  A 
for  me,"  is  insufficient  to  transfer  to  A  the 
title  to  the  note  or  to  the  money  due  thereon, 
but  is  a  memorandum  authorizing  the  maker 
to  pay  A  for  the  indorser.  Williams  v. 
Potter,  72  Ind.  354. 

An  Indorsement  "For  Collection"  does  not  di- 
vest the  indorser  of  the  right  to  sue.  Best 
v.  Nokomis  Nat.  Bank,  76  111.  608;  Sawyer 
v.  Macaulay,  18  S.  Car.  543;  Smith  v.  Mc- 
Manus,  7  Yerg.  (Tenn.)  477,  27  Am.  Dec. 
519.  See  the  title  Banks  and  Banking,  vol. 
3,  p.  815,  notes. 

An  Indorsement  "  For  Deposit  "  passes  title. 
Cincinnati  Fourth  Nat.  Bank  v.  Mayer,  89 
Ga.  108.  But  see  Beal  v.  Somerville,  5  U.  S. 
App.  14,  50  Fed.  Rep.  647;  and  the  title 
Banks  and  Banking,  vol.  3,  p.  817. 

An  Indorsement  "  For  Discount  and  Credit" 
upon  a  promissory  note  is  sufficient  to  pass 
title  to  a  bona  fide  holder  to  whom  the  note 
has  been  transferred  after  having  been  dis- 
counted and  taken  out  of  the  bank.  Brook 
v.  Van  Nest  (N.  J.  1895),  33  Atl.  Rep.  382. 

The  Action  of  the  Parties  to  a  restrictive  in- 
dorsement may  amount  to  a  sale  and  pur- 
chase of  the  instrument;  and  the  restriction 
in  such  case  may  be  treated  as  stricken  out, 
and  the  indorsee  regarded  as  a  holder  under 
a  blank  indorsement.  McPherson  Nat.  Bank 
v.  Velde,  49  111.  App.  21. 

2.  Indorsee  cannot  Transfer  Instrument. — 
Claflin  v.  Wilson,  51  Iowa  15. 

A  restrictive  indorsement  precludes  the 
person  to  whom  it  is  made  from  transferring 
the  instrument  over  to  another,  so  as  to  give 
him  a  right  of  action  either  against  the  per- 
son imposing  the  restriction,  or  against  any 
of  the  preceding  parties.  Such  an  indorse- 
ment may  give  a  bare  authority  to  the  in- 
dorsee to  receive  the  money  for  the  indorser. 
Bayley  on  Bills  (2d  Am.  ed.)  109;  Drew  v. 
Jacocks,  2  Murph.  (N.  Car.)  138.  See  English 
Bills  of  Exchange  Act,  §  35. 

So  also  an  attorney  to  whom  a  note  is  sent 
for  collection  has  no  authority  to  sell  it. 
Russell  v.  Drummond,  6  Ind.  216. 

3.  Indorsee  cannot  Pledge  Instrument  for  His 
Own  Security. — Where  a  bill  indorsed  "  Pay  to 
A  or  order,  for  account  of  B,"  A  being  the 
agent  of  B,  was  deposited  by  A  with  C  as 
security  for  past  and  future  advances  by 
C  to  him,  it  was  held  that  B  might  recover  the 
bill  from  C  in  an  action  of  trover.  Treuttel 
v.  Barandon,  8  Taunt.  100,  4  E.  C.  L.  33. 

Where  a  Note  is  Indorsed  in  Blank  by  the 
payee  and  sent  to  a  banker  for  collection, 
such  banker  does  not  become  the  owner  of 
the  note  and  has  no  right  to  pledge  it. 
Clarion  First  Nat.  Bank  v.  Gregg,  79  Pa.  St. 
384. 
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dorsement,1  but  he  may  sue  other  parties  to  enforce  payment,  this  being 
within  his  delegated  power  as  agent.'-4  In  such  cases  the  instrument  is  open  to 
the  same  defenses  as  could  have  been  made  to  it  in  the  hands  of  the  indorser.3 

Notice  to  Subsequent  Holders. — A  restrictive  indorsement  operates  as  notice  to  all 
persons  that  the  indorser  has  not  parted  with  his  title  to  the  instrument,  and 
did  not  intend  to  transfer  it  or  its  proceeds  to  the  indorsee,  but  constituted 
him  merely  his  agent  for  collection  ;  and  any  subsequent  holder  taking  the 
instrument  from  the  indorsee  takes  it  as  trustee  of  the  real  owner,  and  will  be 
liable  to  him  for  the  instrument  or  its  proceeds  when  collected.* 

Revival  of  Negotiability. — Where  the  negotiability  of  a  bill  has  been  restricted 
by  the  payee,  it  may  be  restored  by  a  subsequent  indorsement.5 

(5)  Qualified  Indorsement — Definition. — A  qualified  indorsement  is  one  which 


1.  Indorser   Not   Liable   on   Indorsement.  — 

Where  the  payee  of  a  bill  sold  the  same,  and 
indorsed  it  for  his  own  account  to  the  pur- 
chaser, and  the  bill  was  not  paid  at  maturity, 
it  was  held  that  the  purchaser  could  not  re- 
cover against  the  indorser  on  the  restrictive 
indorsement,  though  he  could  recover  on  a 
count  for  money  paid  for  the  use  of  the 
indorser.  White  v.  National  Bank,  102  U.  S. 
658. 

Where  A,  being  indebted  to  B,  remitted  to 
him  a  bill  payable  to  A,  indorsed  "  Pay  the 
amount  to  B  or  order,  for  my  use,"  and  the 
bill  was  not  paid  at  maturity,  it  was  held 
that  B,  having  received  the  bill  in  payment 
of  a  debt,  was  entitled  to  look  to  every  per- 
son responsible  on  the  bill  in  the  same  manner 
as  if  he  had  bought  the  bill,  with  the  excep- 
tion of  a  claim  for  damages  on  the  indorser. 
Brown  v.  Jackson,  1  Wash.  (U.  S.)  512. 

2.  Indorsee  may  Sue. — English  Bills  of  Ex- 
change Act,  Part  II.,  par.  35  (2);  Wilson  v. 
Tolson,  79  Ga.  137;  Beattie  v.  Lett,  28  Mo. 
596;  Lcary  v.  Blanchard,  48  Me.  269;  Cum- 
mings  v.  Kohn,  12  Mo.  App.  585;  Drew  v. 
Jacocks,  2  Murph.  (N.  Car.)  138. 

In  Minnesota  the  indorsee  of  a  note  in- 
dorsed "  For  collection,"  not  being  the  real 
party  in  interest,  cannot  maintain  an  action 
thereon.  Rock  County  Nat.  Bank  v.  Hollis- 
ter,  21  Minn.  385;  Syracuse  Third  Nat. 
Bank  v.  Clark,  23  Minn.  263. 

In  Massachusetts,  where  a  bill  was  indorsed 
"  Pay  A  or  order,  for  our  use,  value  re- 
ceived in  account,"  it  was  held  that  the 
indorsee  could  not  have  recovered  upon  the 
bill  in  his  own  name  on  this  indorsement, 
harl  there  been  no  acknowledgment  of  value 
received.  Wilson  v.  Holmes,  5  Mass.  543,  4 
Am.  Dec.  75.  But  see  Lynn  First  Nat. 
Bank  v.  Smith,  132  Mass.  227;  Freeman's 
Nat.  Bank  v.  National  Tube  Works  Co.,  151 
Mass.  413,  21  Am.  St.  Rep.  461. 

3.  Wilson  v.  Tolson,  79  Ga.  137;  Lcary  v. 
Blatx  hard,  48  Me.  269. 

4.  Notice  to  Subsequent  Holder*.  England. 
— Sigourncy  v.  Lloyd,  H  B.  \-  C.  622,  15  E. 
C.  L.  319,  5  Bing.  525,  15  E.  C.  L.  527;  Treut- 
tel  v.  Barandon,  8  Taunt.  100,  4  E.  C.  L. 
33- 

United  States. — Sweeny  v.  Easter,  t  Wall. 
(U.  S.)  [66;  Lee  v.  Chillicothe  Branch  Hank, 
I  Bond  (U.  S.)  3S7;  Coinmcri  ial  Hank  Arm- 
strong, 148  U.  S.  50;  Chicago  First  Nat. 
Bank  v.  Reno  County  Bank,  3  Fed.  Rep.  257; 


Bank  of  Metropolis  v.  Jersey  City  First  Nat. 
Bank,  19  Fed.  Rep.  301. 

Georgia. — Central  R.  Co.  v.  Lynchburg 
First  Nat.  Bank,  73  Ga.  383. 

Iowa. — Claflin  v.  Wilson,  51  Iowa  15. 

Maryland. — Cecil  Bank  v.  Farmers'  Bank, 
22  Md.  148. 

Massachusetts. — Manufacturers'  Nat.  Bank 
v.  Continental  Bank,  148  Mass.  553,  12  Am. 
St.  Rep.  598;  Freeman's  Nat.  Bank  v.  Na- 
tional Tube  Works  Co.,  151  Mass.  413,  21  Am. 
St.  Rep.  461. 

Minnesota. — Merchants'  Nat.  Bank  v.  Han- 
son, 33  Minn.  40,  53  Am.  Rep.  5. 

New  York. — Clarke  County  Bank  v.  Gil- 
man,  81  Hun  (N.  Y.)  486. 

Rhode  Island. — Blaine  v.  Bourne,  II  R.  I. 
119. 

See  also  infra,  this  title,  Rights  of  Holder — 
Notice — Notice  Implied  from  Face  of  Paper. 

Indorsement  "  For  Collection." — Payment  to 
a  stranger  by  the  maker  of  a  note  indorsed 
by  the  payee  "  For  collection"  is  made  at 
the  risk  of  the  maker,  such  indorsement 
being  notice  to  him  that  none  but  the  in- 
dorsee or  payee,  or  their  agents,  were 
authorized  to  present  the  note  or  receive 
payment.  Barnett  v.  Ringgold,  80  Ky.  2S9. 
See  also  Claflin  v.  Wilson,  51  Iowa  15;  and 
the  title  Banks  and  Banking,  vol.  3,  p.  816. 

English  Statute.  —  Where  a  restrictive  in- 
dorsement authorizes  further  transfer,  all 
subsequent  indorsees  take  the  bill  with  the 
same  rights  and  subject  to  the  same  liabili- 
ties as  the  first  indorsee  under  the  restrictive 
indorsement.  English  Bills  of  Exchange 
Act,  55  35.  Sec  Sigourncy  v.  Lloyd,  8  B.  iS:  C. 
622,  15  E.  C.  L.  319,  5  Bing.  525,  15  E.  C.  L. 
527. 

5.  Revival  of  Negotiability.  —  Thus  in  Holmes 
v.  Hooper,  1  Bay  (S.  Car.)  160,  it  was  held 
that  although  the  original  payee  of  a  nego- 
tiable note  may  restrain  its  negotiability,  yet 
a  subsequent  indorser  may  give  it  currency 
and  negotiability  from  him,  and  then  the 
negotiability  rerommenres,  every  indorse- 
ment being  in  the  nature  of  a  new  bill,  which 
the  indorser  may  make  negotiable  or  not  as 
he  pleases. 

So  also  an  indorsement  "  For  collection," 
made  by  the  payee  of  a  bill,  is  canceled  by 
his  subsequent  indorsement  to  other  in- 
dorsees for  value.  Atkins  v.  Cobb,  56  Ga. 
8n.  See  Fawsett  v.  National  L.  Ins.  Co.,  97 
III.  11,37  Am,  Rep.  95. 
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restrains,  limits,  qualifies,  or  enlarges  the  liability  of  the  indorser  in  any  manner 
different  from  what  the  law  generally  imports  as  his  true  liability,  deducible 
from  the  nature  of  the  instrument.1 

Indorsement  without  Recourse. — The  usual  mode  of  making  a  qualified  indorse- 
ment is  by  adding  to  the  signature  of  the  indorser  the  words  Sans  recours, 
"  Without  recourse,"  or  any  equivalent  words;  and  such  indorsement  is  effec- 
tive  to  transfer  the  legal  title  to  the  instrument,  but  does  not  render  the 
indorser  liable  thereon  in  case  of  its  nonacceptance  or  nonpayment.3  It  does 
not  exempt  him  from  all  liability,  however,  for  he  is  still  liable  as  a  vendor  of 
negotiable  paper.3 

Effect  on  Negotiability. — An  indorsement  "  without  recourse  "  or  other  qualified 
indorsement  does  not  in  any  respect  affect  the  negotiability  of  the  instrument, 
but  simply  qualifies  the  duties,  obligations,  and  responsibilities  of  the  indorser, 
resulting  from  the  general  principles  of  law.4 

Nor  does  Such  an  Indorsement  Cast  Any  Suspicion  on  the  Character  of  the  Paper,  nor  indicate, 
in  any  case,  that  the  parties  to  it  are  conscious  of  any  defect  in  the  security, 
or  that  the  indorsee  does  not  take  it  on  the  credit  of  the  other  party  or  parties 
to  the  note.  On  the  contrary,  he  takes  it  solely  on  their  credit,  and  the  in- 
dorser only  shows  thereby  that  he  is  unwilling  to  make  himself  responsible  for 
the  payment.5 


1.  Bouvier's  L.  Diet. ;  Bankhead  v.  Owen,  60 
Ala.  457. 

The  indorser  of  a  note  or  bill  may  so  frame 
his  indorsement  as  to  enlarge,  restrict,  or 
extinguish  his  liability  thereon.  Turley  v. 
Hodge,  3  Humph.  (Tenn.)  73. 

2.  Indorsement  without  Eecourse. — Chitty  on 
Bills  (13th  Am.  ed.)  *235;  Story  on  Promis- 
sory Notes,  §  146. 

Iowa. — Watson  v.  Chesire,  18  Iowa  202,  87 
Am.  Dec.  382. 

Kansas. — Kansas  City  Bank  v.  Mills,  24 
Kan.  604;  Whittenhall  v.  Korber,  12  Kan. 
618. 

Maine. — Waite  v.  Foster,  33  Me.  424. 

Massachusetts.  —  Richardson  v.  Lincoln,  5 
Met.  (Mass.)  201. 

New  York. — St.  Albans  Bank  v.  Gilliland, 
23  Wend.  (N.  Y.)  311,  35  Am.  Dec.  566. 

Pennsylvania.  —  Epler  v.  Funk,  8  Pa.  St.  468; 
Craft  v.  Fleming,  46  Pa.  St.  140. 

Vermont. — Keyes  v.  Waters,  18  Vt.  479. 

See  also  Goupy  v.  Harden,  7  Taunt.  159, 
2  E.  C.  L.  159,  2  Marsh.  454;  Ober  v.  Good- 
ridge,  27  Gratt.  (Va.)  878. 

So  also  of  an  indorsement,  "Indorser  not 
holden."  Ticonic  Bank  v.  Smiley,  27  Me. 
225,  46  Am.  Dec.  593. 

"  Pay  to  A  at  His  Own  Risk." — Where  the 
payee  of  a  note  indorsed  it,  "  For  value  re- 
ceived, I  order  the  contents  of  this  note  to  be 
paid  to  A  B  at  his  own  risk,"  it  was  held  that 
such  indorsement  transferred  the  property 
of  the  note  with  its  negotiable  quality  to  the 
indorsee.  Rice  v.  Stearns,  3  Mass.  225,  3  Am. 
Dec.  129. 

Position  of  Qualifying  Words— Parol  Evidence 
to  Explain. — The  indorser  of  a  note  has  a 
right  to  limit  his  liability  by  the  use  of  the 
words  "without  recourse,"  and  it  is  immate- 
rial whether  these  words  follow  or  precede  his 
signature.  Thus  where  a  note  was  indorsed 
by  two  persons,  and  the  words  "  without  re- 
course "  appeared  between  their  signatures. 
It  was  held  that  the  first  indorser  might  show 


by  parol  evidence  that  they  were  written  by 
him  when  he  indorsed  the  note,  although  the 
holder  might  have  taken  the  note  without 
knowing  to  which  indorser  the  limitation  was 
applicable.  Fitchburg  Bank  v.  Greenwood,  2 
Allen  (Mass.)  434. 

The  Erasure  of  the  Words  '  Without  Recourse  " 
in  an  assignment  written  on  the  back  of  a 
note,  by  the  consent  of  both  parties,  because 
the  assignee  was  unwilling  to  take  the  note  in 
that  form,  and  the  assignor  believed  that  such 
erasure  was  immaterial,  does  not  under  such 
circumstances  amount  to  a  contract  of  guar- 
anty.   Lyons  v.  Divelbis,  22  Pa.  St.  185. 

Qualified  Indorsement  by  Stranger. —  The 
words  "  without  recourse,"  written  on  the 
back  of  a  note  under  the  signature  of  one  not 
the  payee,  can  have  no  legal  effect,  and  are 
mere  surplusage.  Childs  v.  Wyman,  44  Me. 
433,  69  Am.  Dec.  111.  So  also  of  the  words 
"  waiving  demand  and  notice."  Lowell  v. 
Gage,  38  Me.  35. 

3.  See  infra,  this  title,  Liabilities  of  Par- 
ties. 

4.  Qualified  Indorsement  does  Not  Restrict 
Negotiability. — Story  on  Promissory  Notes,  § 
146;  Hailey  v.  Falconer,  32  Ala.  536;  Rice  v. 
Stearns,  3  Mass.  225,  3  Am.  Dec.  129.  See 
also  Upham  v.  Prince,  12  Mass.  14. 

An  indorsement  without  recourse  is  not 
out  of  the  due  course  of  trade;  the  security 
continues  negotiable  notwithstanding  such  an 
indorsement.  Lomax  v.  Picot,  2  Rand.  (Va.) 
247. 

5.  Per  Green,  J.,  in  Lomax  v.  Picot,  2 
Rand.  (Va.)  247;  I  Daniel  on  Negotiable  In- 
struments, §  700. 

The  mere  fact  that  a  note  is  indorsed  "  with- 
out recourse"  is  not  sufficient  in  itself  to 
charge  the  indorsee  with  notice  of  a  defense 
against  the  note  on  the  part  of  the  maker, 
nor  is  it  sufficient  to  put  him  on  inquiry  with 
reference  thereto.  Stevenson  v.  O'Neal,  71 
111.  314;  Borden  v.  Clark,  26  Mich.  4:0;  Bis- 
bing  v.  Graham,  14  Pa.  St.  14,  53  Am.  Dec. 
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An  Indorsement  Transferring  All  the  Rights  of  the  Indorser  has  been  held  to  exempt  the 
indorser  from  personal  liability  on  the  instrument.1 

Indorsement  Enlarging  Liability — Facultative  Indorsement. — Not  only  may  an  indorser 
limit  his  liability,  but  he  may  in  like  manner  enlarge  the  liability  implied  from 
his  indorsement,  as  by  writing  over  his  signature  an  absolute  guaranty,  waiving 
the  usual  requirements  of  demand  and  notice  of  nonpayment.2  Sucli  an  in- 
dorsement is  also  called  a  facultative  indorsement.3 

Qualification  must  Be  Express. — In  order  to  exempt  one  from  liability  on  his 
indorsement,  his  intention  to  qualify  the  indorsement  must  clearly  appear 
from  the  indorsement  itself.4 

(6)  Conditional  Indorsement. — A  conditional  indorsement  is  one  made  upon 
some  condition  which  is  either  to  give  effect  to  or  avoid  it.  The  condition 
may  be  a  condition  precedent  or  a  condition  subsequent;  and  if  its  terms  are 
not  complied  with,  the  property  in  the  instrument  will  revert  to  the  indorser, 
who  may  recover  thereon  in  the  same  manner  as  if  he  had  remained  the 
holder.5  Moreover,  it  has  been  held  that  the  indorsement  is  not  binding  on 
the  indorser  if  the  condition  be  not  fulfilled.6 


510;  Kelley  v.  Whitney,  45  Wis.  110,  30  Am. 
Rep.  697. 

May  with  Other  Circumstances  Show  Want  of 
Consideration. — An  indorsement  "  without  re- 
course," with  other  circumstances,  may  tend 
to  show  that  the  note  was  not  indorsed  for 
value,  so  as  to  prevent  the  promissor  from 
making  the  same  defense  in  an  action  by  the 
indorsee  which  he  might  make  in  an  action 
by  the  promisee.  Richardson  v.  Lincoln,  5 
Met.  (Mass.)  201.  See  Welch  v.  Lindo,  7 
Cranch  (U.  S.)  159. 

1.  Indorsement  Transferring  All  Rights- of  In- 
dorser.— Where  a  note  was  indorsed  "  For 
value  received,  etc.,  I  transfer  unto  A  all  my 
right  and  title  in  the  within  note,  to  be  en- 
joyed in  the  same  manner  as  may  have  been 
by  me,"  it  was  held  that  such  indorsement 
exempted  the  indorser  from  personal  liability 
on  the  note.  Hailey  v.  Falconer,  32  Ala.  536; 
Aniba  v.  Yeomans,  39  Mich.  171. 

2.  Indorsement  with  Enlarged  Liability  — 
Story  on  Promissory  Notes,  55  147. 

An  indorsement  in  this  form,  "  For  value 
received  I  guarantee  the  payment  of  the  within 
note,  and  hereby  waive  demand  and  notice  of 
nonpayment,"  operates  as  a  transferof  the  in- 
strument, and  constitutes  an  indorsement  with 
enlarged  liability.  Robinson  v.  Lair,  31  Iowa 
9;  Heard  v.  Dubuque  County  Hank,  8  Neb.  10, 
30  Am.  Rep.  8u;  State  Nat.  Hank  v.  Haylen, 
!4  Neb.  480;  Ilclmcr  v.  Commercial  Hank,  28 
Neb.  474;  Huck  v.  Davenport  Sav.  Hank,  29 
Neb.  407,  26  Am.  St.  Rep.  392;  Spelts  v.  Dav- 
enport Sav.  Hank,  29  Neb.  411;  Pollard  v. 
Huff,  44  Neb.  892;  Wcitz  v.  Wolfe,  28  Neb. 
500.  For  similar  forms  of  indorsements  held 
to  pass  title,  sec  Vanzant  v.  Arnold,  31  Ga. 
210;  Russell  v.  Klink,53  Mich.  161;  Phelps  v. 
Church,  65  Mich.  231. 

An  indorsement,  "  For  value  received  I 
■ell,  assign,  and  guarantee  the  payment  of  the 
within  note  to  A  or  bearer."  is  an  absolute 
undertaking  that  the  maker  shall  pay  the 
note  when  due,  or  the  indorser  will  himself 
pay  it.  Allen  v.  Rightmcre,  20  Johns.  (N. 
Y.)  305,  11  Am.  Dec.  288;  Donley  v.  Camp,  22 
Ala.  659.63  Am.  Dec.  274;  Aircy  v.  Pearson, 
37  Mo.  424;  Wright  v.  Dyer,  48  Mo.  525. 

An  indorsement  on  a  note  waiving  demand 


and  noticedoes  not  raise  any  inferenceof  notice 
tothe  purchaseras  to  theinvalidity  of  the  note. 
Pierce  v.  Ricker,  16  N.H.  322,  41  Am.  Dec.  728. 

3.  Henjamin's  Chalmers  Dig. ,  art.  121. 

4.  Qualification  must  Be  Express. — Adams  v. 
Hlethen,  66  Me.  19.  Where  the  firm  of  H. 
&  II.  discontinued  business,  except  for  the 
settlement  and  closing  up  of  its  affairs,  and 
was  succeeded  by  a  new  firm  under  the  same 
name,  of  which  H.  was  a  member,  and  he 
indorsed  a  note,  on  account  of  the  old  firm, 
"  B.  &  H.,  old  firm  in  liquidation,"  and  in  an 
action  against  U.  as  indorser  it  was  insisted 
that  the  form  of  the  indorsement  showed 
that  it  was  made  for  the  mere  purpose  of 
transferring  the  title,  and  precluded  the  idea 
of  assuming  liability  as  an  indorser,  it  was 
held  that  this  position  could  not  be  sustained, 
for  the  words  used  did  not  indicate  an  intent 
to  avoid  liability  upon  the  indorsement;  and 
one  who  indorses  paper,  in  order  to  relieve 
himself  from  liability,  must  insert  in  the  con- 
tract words  clearly  expressing  such  an  inten- 
tion.   Fassin  v.  Hubbard,  55  N.  Y.  465. 

5.  Conditional  Indorsement. — Story  on  Bills 
of  Exchange,  206,  217;  Story  on  Promis- 
sory Notes,  $  149.  See  also  supra,  this  title, 
The  Contract  Evidenced  by  a  Bill  or  Nott — 
Delivery —  Conditional  Delivery. 

If  the  payee  of  a  bill  annexes  a  condition 
to  his  indorsement  before  acceptance,  the 
drawee,  who  afterwards  accepts  it,  is  bound 
by  that  condition;  and  if  the  condition  is  not 
performed,  the  property  in  the  bill  reverts  to 
the  payee,  who  mav  recover  the  contents 
against  the  acceptor.  Thus  where  the 
payee  of  a  bill  indorsed  it  in  these  words  : 
"  Pay  the  within  sum  to  Messrs.  A  &  H  or 
order,  upon  my  name  appearing  in  the 
tiazette  as  ensign  in  any  regiment  of  the  line 
between  the  1st  and  64th,  if  within  two 
months  from  this  date,"  followed  by  his  sig- 
nature, and  the  bill  was  indorsed  by  A  and  B 
and  others,  and  paid  by  the  ncccptor  to  the 
holder,  but  the  name  of  the  payee  did  not 
appear  ns  ensign,  it  wns  held  that  he  was 
entitled  to  recover  from  the  acceptor  not- 
withstanding his  payment  to  the  holder. 
Robertson  7'.  Kensington,  4  Taunt.  30. 

6.  Johnson  v.  Harrow,  12  La.  Ann.  83. 
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The  Negotiability  of  the  Instrument  is  Not  Affected  by  a  condition  attached  to  the 
indorsement,1  unless  such  indorsement  constitutes  a  part  of  the  instrument 
itself. - 

(7)  Partial  Indorsement — indorsement  must  Transfer  Whole  interest. — An  indorse- 
ment on  a  bill  or  note  directing  the  payment  to  the  indorsee  of  less  than 
the  full  amount  appearing  to  be  due  thereon  is  void  as  an  indorsement, 
for  the  law  will  not  permit  an  entire  contract  to  be  divided  into  parts  so  as  to 
subject  the  party  liable  to  several  actions  thereon.3  It  seems,  however,  that 
such  an  indorsement  would  give  the  intended  indorsee  a  lien  on  the  instru- 
ment,1 or  would  render  the  indorser  a  trustee  for  him  to  the  extent  of  the 
interest  attempted  to  be  transferred.5  So,  also,  such  indorsements  may  be 
upheld  in  equity.6 

Where  a  Part  of  the  Amount  Due  has  Already  been  Paid,  an  indorsement  transferring 
the  residue  is  valid  ;7  but  an  indorsement  of  a  note  in  part,  and  a  subsequent 
indorsement  as  to  the  residue,  to  the  same  indorsee,  will  not  bind  the 
indorser,  for  two  void  indorsements  cannot  constitute  a  valid  indorsement.8 

joint  indorsees. — The  indorsement  of  a  note  to  two  persons  directing  the 
payment  of  half  the  amount  due  thereon  to  each,  accompanied  by  a  delivery 
of  the  note  to  one  indorsee  for  the  benefit  of  both,  is  a  valid  indorsement  and 
vests  the  legal  title  in  the  indorsees.9 

(8)  Irregular  Indorsement. — An  irregular  or  anomalous  indorsement  is  one 

subsequently  indorsed  the  residue  to  B,  it 
was  held  that  such  partial  assignments  did 
not  pass  the  legal  title  or  right  of  action  to 
the  indorsees,  but  they  remained  in  the 
original  payee,  who  must  be  regarded  as 
holding  the  title  in  trust  for  the  indorsees. 
Elledge  v.  Straughn,  2  B.  Mon.  (Ky.)  81. 

6.  Equitable  Assignment. — Groves  v.  Ruby, 
24  Ind.  418.  Where  the  payee  of  a  note 
indorsed  thereon  a  transfer  of  a  part  of  the 
amount  due  to  each  of  two  persons,  it  was 
held  in  Texas  that,  while  at  common  law 
such  transferees  could  not  have  sued  on  the 
note,  an  action  could  be  maintained  by  them 
in  that  state,  where  there  is  no  distinction 
observed  in  the  assertion  of  legal  and  equi- 
table rights.  The  effect  of  such  partial  in- 
dorsement, together  with  other  stipulations 
in  the  agreement  on  the  back  of  the  note, 
placed  there  at  or  before  its  execution,  was 
to  deprive  the  instrument  of  its  negotiable 
character.  Goldman  v.  Blum,  58  Tex.  630, 
distinguishing  Frank  v.  Kaigler,  36  Tex. 
305- 

7.  Indorsement  Transferring  Residue  after  Part 
Payment. — Byles  on  Bills  (Wood's  ed.)  175; 
Hawkins  v,  Cardee,  I  Salk.  65,  1  Ld.  Raym. 
360;  Bledsoe  v.  Fisher,  2  Bibb  (Ky.)  471. 

In  Johnson  v.  Kennion,  2  Wils.  262,  Gould, 
J.,  said  :  "Where  the  drawer  of  the  bill  has 
paid  part,  you  may  indorse  it  over  for  the 
residue;  otherwise  not,  because  it  would  sub- 
ject him  to  varietv  of  actions." 

8.  Hughes  v.  Kiddell,  2  Bay  (S.  Car.)  324. 

9.  Flint  v.  Flint,  6  Allen  (Mass.)  34,  S3 
Am.  Dec.  615. 

But  in  Ervvin  v.  Lynn,  16  Ohio  St.  539,  it 
was  held  that  the  holder  of  a  note  indorsed 
in  blank,  for  the  accommodation  of  the  mak- 
ers, had  no  right  to  fill  up  the  indorsement 
so  as  to  make  the  note  payable  part  to  one 
person  and  part  to  another,  the  indorser's 
contract  being  single  and  entire,  and  not 
capable  of  being  split  up. 


1.  Story  on  Promissory  Notes,  §  149;  Tap- 
pan  v.  Ely,  15  Wend.  (N.  Y.)  362.  See  also 
Blakely  v.  Grant,  6  Mass.  386. 

2.  Indorsement  Constituting  Part  of  Note. — 
Where  an  indorsement  was  written  upon  a 
promissory  note  before  the  note  was  signed, 
stating  that  upon  a  certain  condition  the 
note  should  be  void,  it  was  held  that  such 
indorsement  was  a  part  of  the  note,  render- 
ing the  payment  conditional,  so  that  the  in- 
strument was  not  a  negotiable  promissory 
note.  Hartley  v.  Wilkinson,  4  Campb.  127. 
See  supra,  this  title,  The  Contract  Evidenced 
by  a  Bill  or  Note — Contemporaneous  Memo- 
randa. 

3.  Indorsement  must  Transfer  Whole  Interest. 

—English  Bills  of  Exchange  Act,  §  32. 
Hawkins  v.  Gardner,  12  Mod.  213,  I  Salk. 
65,  1  Ld.  Raym.  360;  Anonymous,  3  Salk.  70; 
Elledge  v.  Straughn,  2  B.  Mon.  (Ky.)  81; 
Bibb  v.  Skinner,  2  Bibb  (Ky.)  57;  Douglass 
v.  Wilkeson,  6  Wend.  (N.  Y.)  637;  Martin  v. 
Hayes,  Busb.  L.  (N.  Car.)  423;  Frank  v. 
Kaigler,  36  Tex.  305.  See  also  Heilbut  v. 
Nevill,  L.  R.  4  C.  P.  354;  and  the  title 
Assignments,  vol.  2,  p.  1069  et  seq. 

This  rule  applies  as  between  indorser  and 
indorsee,  as  well  as  between  the  indorsee  and 
the  maker  or  acceptor.  Douglass  v.  Wilke- 
son, 6  Wend.  (N.  Y.)  637. 

Guaranty  of  Part. — Where  the  holder  of  a 
note  indorsed  it,  "I  guarantee  the  payment 
of  one  hundred  and  eighty-nine  dollars  and 
eighteen  cents  when  this  note  becomes  due 
to  A,  and  assign  the  same  to  him,"  it  was 
held  that  this  indorsement  was  good  as  a 
guaranty  of  the  payment  of  that  part  of  the 
note,  and  an  assignment  of  the  whole.  Bon- 
durant  v.  Bladen,  19  Ind.  160. 

4.  Byles  on  Bills  (Wood's  ed.)  174;  Goldman 
v.  Blum,  58  Tex.  630. 

5.  Indorser  Trustee  for  Indorsee. — Where  the 
payee  of  a  note  assigned  by  indorsement 
a  part  of  the  amount  due  thereon  to  A,  and 
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made  by  a  person  not  a  party  to  the  instrument,  before  its  delivery  or  indorse- 
ment by  the  payee.1  Irregular  indorsements  do  not  constitute  a  transfer  of 
the  instrument,  and  their  treatment  belongs  properly  to  another  section  of  this 
article.* 

e.  Right  to  Strike  out  Indorsements. — The  holder  of  a  bill  or  note 
may  strike  out  any  indorsement  thereon  not  necessary  to  his  title.3 

Instruments  Indorsed  in  Blank. — Thus  where  a  bill  or  note  is  indorsed  in  blank, 
the  holder  may  strike  out  any  indorsements  subsequent  to  such  blank  indorse- 
ment, whether  in  full  or  in  blank,  and  may  recover  on  the  instrument  as  the 
indorsee  of  the  blank  indorser.4 

Instruments  Returned  to  Indorser. — So  also  where  a  bill  or  note  indorsed  by  the 
payee  or  any  other  person  in  full  or  in  blank,  whether  for  value  or  merely  for 
the  purpose  of  collection,  comes  again  into  the  possession  of  the  indorser,  he 
is  presumed  to  be  the  legal  owner,  and  may  maintain  an  action  on  the  instru- 
ment without  showing  any  retransfer  to  himself,  and  may,  at  the  trial,  strike 
out  his  own  or  any  subsequent  indorsements.5 


1.  Century  Diet.;  I  Daniel  on  Negotiable 
Instruments,  gjj  704,  705.  709,  etc.;  Story  on 
Promissory  Notes,       133,  134,  473,  477. 

2.  See  infra,  this  title,  Liabilities  of  Par- 
ties. 

3.  Chalmers  on  Bills  of  Exchange  (5th 
Eng.  ed.)  112. 

The  holder  of  a  bill  or  note  may,  even  at 
the  trial,  strike  out  any  indorsements  which 
are  not  stated  in  the  declaration.  Mayer  v. 
Jadis,  1  M.  &  Rob.  247;  Merz  v.  Kaiser,  20  La. 
Ann.  377;  Bank  of  America  v.  Senior,  11  R.  I. 
376. 

4.  Emerson  v.  Cutts,  12  Mass.  77.  See 
supra,  this  title,  Negotiation  and  Assignment 
by  Delivery — Of  Instruments  Payable  to  Bearer 
or  Indorsed  in  Blank. 

The  holder  of  a  bill  with  several  indorse- 
ments in  blank  has  a  right  to  strike  out  the 
names  of  the  indorsers  subsequent  to  the 
first,  and  to  write  over  the  name  of  the  first 
indorser  an  assignment  to  himself;  or  the 
bill,  without  such  assignment,  will  be  con- 
sidered as  his  property  by  his  having  it  in 
his  power  to  make  it.  Ritchie  v.  Moore,  5 
Munf.  fVa.)  388,  7  Am.  Dec.  688. 

5.  Holder  may  Strike  out  His  Own  or  Subsequent 
Indorsements — England.  —  Penny  v.  Innes,  I  C. 
M.  li.  R.  439;  Thced  v.  Lovell,  2  Stra.  1103; 
Cocks  v.  Borradaile,  MS.;  Chitty  on  Bills 
(13th  Am.  ed.),  §  642. 

United  States. — U.  S.  v.   Barker,  I  Paine 

(U.  S.)  156. 

Alabama.  —  Pickett  v.  Stewart,  12  Ala.  202, 
Colorado. — Spencer  v.  Carstarphen,  15  Colo. 

445- 

Connecticut.  —  Pond  v.  Storrs,  13  Conn.  412. 

Illinois.  —  Urinklcy  v.  Going,  1  111.  366; 
Kyle  v.  Thompson,  3  111.  432;  Parks  v. 
Brown,  16  111.  454;  Best  v.  Nokomis  Nat. 
Bank,  76  III.  608;  Montreal  Bank  v.  Dcwar, 
6  III.  App.  296;  Stcinfeld  v.  Taylor,  51  111. 
A  pp.  399. 

Indiana.  —  Pllkington  v.  Woods,  10  Ind.432. 

Iowa. — Pilmcr  v.  Branch  of  State  Bank,  19 
Iowa  112. 

Kentucky, — Bell  v.  Morchcad,  3  A.  K. 
Marsh.  (Ky.)  158;  Caldwell  v.  Evans,  5  Bush 
(Ky.)  380,  96  Am.  Dec.  358. 

Louisiana. — Huic  v.  Bailey,  16  La.  213,  35 


Am.  Dec.  214;  Hebrard  v.  Bollenhagen,  9 
Rob.  (La.)  155. 

Maryland. — Bowie  v.  Duvall,  I  Gill  &  J. 
(Md.)  175- 

Alic/iigan. — Reading  v.  Beardsley,  41  Mich. 
123. 

Missouri. — Wickersham  v.  Jarvis,  2  Mo. 
App.  279;  Glasgow  v.  Svvitzer,  12  Mo.  395. 
See  also  Davis  v.  Christy,  S  Mo.  569. 

New  Hampshire. — Witherell  v.  Ela,  42  N. 
H.  295. 

New  Jersey. — Middleton  v.  Griffith,  57  N.  J. 
L.  442. 

New  York. — Chautauqua  County  Bank  v. 
Davis,  21  Wend.  (N.  Y.)  584;  Dollfus  v. 
Frosch,  1  Den.  (N.  Y.)  367;  Wright  v.  Boyd, 
3  Barb.  (N.  Y.)  523;  Mottram  v.  Mills,  I 
Sandf.  (N.  Y.)  37. 

Tennessee.  —  Brady  v.  White,  4  Baxt.  (Tenn.) 
382. 

Texas. — Collins  v.  Panhandle  Nat.  Bank, 
75  Tex.  254;  Texas  Land,  etc.,  Co.  v.  Car- 
roll, 63  Tex.  48. 

See  also  Sawyer  v.  Macaulay,  18  S.  Car. 
543.  And  sec  supra,  this  title,  Negotiation 
and  Assignment  by  Delivery — Of  Instruments 
Payable  to  Order — Delivery  to  Prior  Holder. 
Compare,  as  to  indorsement  in  full,  Craig  v. 
Brown,  Pet.  (C.  C.)  171. 

This  rule  applies  also  to  nonnegotiable  in- 
struments. Texas  Land,  etc.,  Co.  v.  Carroll, 
63  Tex.  48.  Compare  Billings  v.  Atchison,  15 
Mo.  68. 

A  Special  Indorsement  Made  Merely  to  Create 
an  Agency  for  the  purpose  of  collection  may 
be  stricken  out  at  any  time,  cither  at  the 
trial  or  on  the  final  hearing.  Manhattan  Co. 
v,  Reynolds,  2  Hill  (N.  Y.)  140;  Watcrvlict 
BankV  White,  1  Den.  (N.  Y.)  608. 

Bill  Negotiated  by  Drawer  after  Return. — 
Where  the  drawer  of  a  bill  payable  to  his 
own  order  and  indorsed  by  him  to  A,  and  by 
A  to  B,  upon  the  bill  bcin^  dishonored  paid 
the  amount  to  B,  who  struck  out  his  own 
and  A's  indorsement  and  returned  it  to  the 
drawer,  and  the  drawer  afterwards  passed  it 
to  C  it  was  held  that  C  mi^ht  recover  against 
the  acceptor.  Callow  v.  Lawrence,  3  M.  &  S. 
95.  followed  in  Black  V.  Strickland,  3  Ont. 
Rep.  217. 
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Indorsement  may  be  Stricken  Out  before  Delivery. — Since  delivery  is  necessary  to 
complete  an  indorsement,  an  indorser  may  strike  out  his  indorsement  before 
delivery.1 

Cancellation  of  Indorsement  Not  Necessary. — The  fact  that  the  plaintiff's  indorse- 
ment remains  on  a  bill  or  note  uncancelled  will  not  prevent  his  recovery  on 
the  instrument.  He  may  strike  out  his  own  or  other  indorsements,  or  not,  as 
he  may  think  proper.  When  the  instrument  is  found  in  the  hands  of  the  in- 
dorser with  his  indorsement  thereon,  the  presumption  is  that  the  indorsement 
was  not  perfected  by  delivery,  or  that  the  indorser  has  taken  up  the  instru- 
ment and  is  again  the  legal  owner.2 

Indorsers  Discharged. — The  cancellation  of  an  indorsement,  if  intentional,  will 
discharge  the  indorser  and  all  persons  to  whom  he  is  liable  ;3  but  the  rule  is 


The  Cancellation  of  an  Indorsement  Casts  No 
Suspicion  upon  the  paper,  and  raises  no  pre- 
sumption unfavorable  to  the  holder.  Mont- 
real Bank  v.  Dewar,  6  111.  App.  296;  Finney 
v.  Turner,  10  Mo.  207. 

Erasing  Indorsee's  Name  and  Substituting  An- 
other.— The  holder  of  a  note  indorsed  in  full 
to  a  certain  person,  who  has  not  indorsed  it 
to  him,  cannot  strike  out  the  name  of  the 
indorsee  and  insert  his  own  name  or  that  of 
another  person  without  the  indorser's  con- 
sent. Porter  v.  Cushman,  19  111.  572;  Grimes 
v.  Piersol,  25  Ind.  246,  30  Ind.  129;  Moore  v. 
Maple,  25  111.  341.  See  also  Ferguson  v. 
Fisk,  28  Conn.  501. 

But  where  the  holder  of  a  note  indorsed  in 
blank  by  the  payee  fills  up  the  blank  by  an 
indorsement  in  full  to  a  certain  person  merely 
for  the  purpose  of  collection,  and  such  per- 
son returns  the  note  to  the  holder  protested, 
the  holder  may  strike  out  the  special  indorse- 
ment and  make  the  note  payable  to  himself, 
so  that  he  may  maintain  an  action  in  his  own 
name  against  the  indorser.  Utica  Bank  v. 
Smith,  18  Johns.  (N.  Y.)  230. 

The  assignee  of  a  note  assigned  to  him  by 
the  payee  by  a  separate  writing  may  erase 
the  name  of  the  indorsee  in  the  payee's  in- 
dorsement and  insert  his  own.  Morris  v. 
Poillon,  50  Ala.  403. 

Right  to  Restore  Erased  Indorsement. — A  bill 
of  exchange  having  been  indorsed  to  A  and 
B  or  their  order,  who  had  no  interest  there- 
in but  as  the  agents  or  brokers  of  the  drawer, 
they,  after  acceptance  of  the  bill,  erased  the 
special  indorsement  by  which  it  was  made 
payable  to  them,  and  sold  it  to  C.  Payment 
being  refused,  C  brought  his  action  against 
the  acceptor,  but  failed  to  recover  on  account 
of  the  said  erasure.  Afterwards  A  and  B, 
having  become  owners  of  the  bill,  brought 
their  action,  as  indorsees,  against  the  ac- 
ceptor, and  were  permitted  in  court  to  restore 
the  special  indorsement  which  had  been  so 
erased.     Nevins  v.  De  Grand,  15  Mass.  436. 

1  Cancellation  of  Indorsement  before  Delivery. 
— Richards  v.  Darst,  51  III.  140;  McCormick 
v.  Eckland,  11  Ind.  293. 

When  the  payee  of  the  note  on  which  he 
has  made  a  special  indorsement  produces  it 
on  trial,  the  legal  presumption  is  that  he  had 
never  delivered  the  note  to  the  indorsee,  and 
as  without  such  delivery  the  indorsement 
would  not  take  effect,  the  payee  would  have 
the  right  to  erase  it,  so  that  the  production 


of  it  by  him  on  the  trial  would  be  evidence 
of  his  title  and  entitle  him  to  recover.  Per 
Ross,  J.,  in  Royce  v.  Nye,  52  V.t.  375. 

2.  Cancellation  of  Indorsement  Unnecessary — 
United  States.— Dugan  v.  U.  S.,  3  Wheat.  (U. 
S.)  172;  Picquet  v.  Curtis,  1  Sumn.  (U.  S.)> 
478. 

Georgia. — Leitner  v.  Miller,  49  Ga.  486. 

Maine.  —  Warren  v.  Gilman,  15  Me.  70;: 
Green  v.  Jackson,  15  Me.  136. 

Maryland. — Canton  Nat.  Bldg.  Assoc.  v.. 
Weber,  34  Md.  669. 

Missouri.  —  Wickersham  v.  Jarvis,  2  Mo.. 
App.  279. 

Tennessee. — Smith  v.  McManus,  7  Yerg. 
(Tenn.)  477,  27  Am.  Dec.  519;  Brady  v. 
White,  4  Baxt.  (Tenn.)  382. 

See  also  Bowles  v.  Wright,  34  Miss.  409. 
Compare  Southern  Bank  v.  Mechanics'  Sav. 
Bank,  27  Ga.  252.  See  also  Kyle  v.  Thomp- 
son, 3  111.  432;  Thompson  v.  Coquillard,  3 
Blackf.  (Ind.)  437. 

The  fact  that  the  plaintiff's  indorsement  of 
a  bill  toa  subsequent  indorsee  remains  there- 
on uncancelled  at  the  trial  is  no  objection  to 
his  recovering  on  the  bill  against  a  prior 
party,  if  he  produces  it  as  the  holder.  He 
may,  in  such  case,  cancel  his  own  and  subse- 
quent indorsements  at  the  trial,  or  he  may 
recover  without  cancelling  them  at  all.  Mot- 
tram  v.  Mills,  1  Sandf.  (N.  Y.)  37;  Hargous 
v.  Lahens,  3  Sandf.  (N.  Y.)  213.  And  it  is 
immaterial  in  such  case  whether  the  holder 
is  the  owner  or  the  owner's  agent.  Hargous 
v.  Lahens,  3  Sandf.  (N.  Y.)  213. 

3.  Indorsers  Discharged.  —  2  Parsons  on 
Notes  and  Bills  30;  Fairclough  v.  Pavia,  9 
Exch.  690. 

The  deliberate  cancellation  of  an  indorse- 
ment on  a  bill  or  note  by  the  holder  dis- 
charges the  liability  of  such  indorser  to  the 
holder,  and,  so  operating,  it  also  discharges 
the  liability  to  the  holder  of  a  subsequent  in- 
dorser. Thus,  in  an  action  by  the  holder  of 
a  note  against  the  indorser,  such  holder  can- 
not prejudice  the  right  of  the  indorser  by 
striking  out  the  name  of  a  previous  indorser 
who  would  be  liable  to  the  defendant.  Curry 
v.  Mobile  Bank,  8  Port.  (Ala.)  360. 

Maker  Not  Discharged. — The  erasure  of  in- 
dorsements on  a  note  secondary  or  collateral 
to  the  liability  of  the  maker  cannot  affect 
his  liability  to  the  owner.  Morris  v.  Cude, 
57  Tex.  337. 

But  the  erasure  of  the  payee's  restrictive- 
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otherwise  when  the  indorsement  is  struck  out  by  mistake.1 

/.  TIME  OF  INDORSEMENT — Date. — An  indorsement  may  be  made  either 
before  or  after  maturity  or  dishonor  of  a  bill  or  note;  2  and  a  bill  may  likewise 
be  indorsed  before  it  is  complete.3 

An  Indorsement  is  Not  Usually  Dated;  but  where  the  date  is  affixed  it  is  presumed 
to  be  the  true  date  of  indorsement,4  though  this  may  be  disproved  by  parol.5 
In  the  absence  of  a  date,  the  instrument  is  presumed  to  have  been  indorsed 
before  maturity,  or  at  the  time  of  the  date  of  the  instrument.6 

Successive  Indorsements. — Where  there  are  several  successive  indorsements  upon 
a  bill  or  note,  the  order  in  which  the  names  appear  on  the  paper  is  presumed 
to  represent  the  order  in  which  the  indorsements  were  made,  and  to  determine 
the  order  of  liability  among  the  parties.7  But  this  presumption  may  be  over- 
come by  proof  of  an  arrangement  between  the  parties  involving  a  different 
liability.8 

Delivery  without  Indorsement — Subsequent  Indorsement. — The  effect  of  delivery  with- 
out indorsement,  followed  by  a  subsequent  indorsement,  has  been  treated  in 
another  connection  in  this  section.9 

5.  Transfer  by  Assignment. — Like  an  ordinary  chose  in  action,  a  bill  of 
exchange  or  a  promissory  note  may  be  transferred  by  assignment  with  the 
usual  incidents  of  such  a  transfer.10  This  is  the  case  when  a  negotiable  bill 
or  note  is  assigned  by  a  separate  writing,11  or  when  a  bill  or  note  payable 
to  order  is  transferred  by  delivery  merely  without  indorsement,12  or  when 
a  nonnegotiable  bill  or  note  is  transferred  by  either  delivery  or  indorsement.13 


indorsement  on  a  bill  without  the  knowledge 
or  assent  of  the  drawer  will  discharge  the 
drawer.  Mechanics'  Bank  v.  Valley  Packing 
Co.,  4  Mo.  App.  200. 

1.  Wilkinson  v.  Johnson,  3  B.  &  C.  428,  10 
E.  C.  L.  140,  5  D.  &  R.  403;  Brett  v.  Marston, 
45  Me.  401. 

2.  See  supra,  this  section,  Overdue  Paper; 
and,  as  to  presentment  and  notice  in  such 
cases,  infra,  this  title,  Diligence  Required  of 
Holder. 

When  a  note  is  indorsed  after  it  becomes 
due  it  is  considered  as  a  note  newly  drawn 
bv  the  person  indorsing  it.  Brown  v.  Davies, 
3  T.  R.  80;  Broun  v.  Hull,  33  Gratt.  (Va.) 
20 

3.  Russel  v.  Langstaffe,  Doug.  514;  Violett 
v.  Patton,  5  Cranch  (U.  S.)  142.  See  gener- 
ally the  title  Alteration  of  Instruments, 
vol.  2,  p.  249;  and  supra,  this  title,  The 
Contra ct  Evidenced  by  a  Bill  or  Note — The 
Execution  of  the  Contract — Delivery  of  In- 
choate Bill  or  Note. 

4.  Frazcr  v.  Frazer,  13  Bush  (Ky.)  397; 
Smith  v.  Ferry,  69  Mo.  142;  Morton  v.  Bayne, 
52  Mo.  53'- 

6.  Sec  Baker  v.  Arnold,  3  Cai.  (N.  Y.)  279; 
and  supra,  this  title,  The  Contract  Evidenced 
by  a  Bill  or  Note — The  Execution  of  a  Contract 
—  Delivery. 

So  the  presumption  may  be  overcome  by 
suspicious  appearances  indicating  an  alter- 
ation.   Smith  v.  Ferry.  69  Mo.  142. 

6.  Lewis  v.  Parker,  4  Ad.  &  El.  838,  31  E. 
C.  L.  200.  And  set-  infra,  this  title,  Rights 
oj  Holder. 

No  presumption  arises  as  to  the  exact 
time  of  transfer.  Anderson  7>. Weston.  U  Blng. 
N.  Cas.  296,  37  E.  C.  L.  388.  And  even  the 
general  presumption  may  cease,  and  the 
question  become  one  of  fact  for  the  jury. 


where  suspicious  circumstances  exist,  Boun- 
sall  v.  Harrison,  1  M.  &  W.  611  ;  or  where 
the  plaintiff's  declaration  alleges  that  the  in- 
dorsement was  made  at  a  specified  date  and 
after  maturity.  Andrews  v.  Chadbourne,  19 
Barb.  (N.  Y.)  147.  Or  it  may  be  rebutted  by 
evidence  that  the  note  remained  in  the  hands 
of  the  payee  after  maturity.  Hutchinson  v. 
Moody,  18  Me.  393. 

7.  M' Donald  v.  Magruder,  3  Pet.  (U.  S.) 
470;  Ianson  v.  Paxton,  23  U.  C.  C.  P.  439. 
See  Macdonald  v.  Whitfield,  L.  R.  8  App.  733. 

8.  See  the  title  Accommodation  Pater, 
vol.  1,  p.  356  et  seq. 

9.  See  supra,  this  section.  Negotiation  and 
Assignment  by  Delivery — Of  Instruments  Pay- 
able to  Order — Delivery  Passes  Equitable  Title, 
paragraph  Subsequent  Indorsement. 

10.  See  the  title  Assignments,  vol.  2.  p.  1007. 

11.  Seethe  title  Assignments, vol.  2.  p.  1059. 
An  Assignment  of  a  Note  Written  on  a  Separate 

Instrument  attached  thereto  is  a  sufficient 
indorsement  to  transfer  title,  though  it  may 
not  bind  the  assignor  as  indorser.  Crosby  v. 
Roub,  16  Wis.  616,  84  Am.  Dec.  720;  Bange 
v.  Flint,  25  Wis.  544. 

Assignment  on  Separate  Sheet. — Words  of 
mere  assignment  and  transfer  of  negotiable 
paper,  contained  in  a  separate  instrument 
and  executed  for  a  wholly  distinct  purpose, 
arc  not  equivalent  to  an  indorsement  within 
the  rules  of  (he  law  merchant.  Osgood  v. 
Artt,  17  Fed.  Rep.  575. 

12.  Sec  supra,  this  section,  Negotiation  and 
Assignment  bv  Delivery—  Of  Instruments  Pay- 
able to  Order. 

13.  Sec  supra,  this  section,  Negotiation  and 
Assignment  bv  Delivery  —  Of  Nonnegotiable  In- 
struments ;  Negotiation  by  Indorsement —  What 
Paper  Passes  by  Indorsement — Nonnegotiable 
Instruments, 
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Holder  in  Due  Coarse. 


So,  also,  in  cases  of  the  transfer  of  negotiable  bills  and  notes,  certain  forms  of 
writing  upon  the  instrument  itself  by  the  transferrer  have  been  held  to  trans- 
fer the  instrument  subject  to  equities,  and  not  to  make  the  transferrer  an 
indorscr.1 

Partial  Assignments. — A  part  interest  in  a  promissory  note  may  be  assigned  in 
equity.2 

6.  Transfer  by  Operation  of  Law. — The  title  to  bills  and  notes  is  subject  to 
transmission  and  devolution  according  to  the  general  rules  of  law  governing 
choses  in  action. 

Devolution  in  Cases  of  Death,  Marriage,  or  Bankruptcy. — Thus  these  instruments  pass, 
on  the  death  of  the  holder,  to  his  personal  representatives.3  The  title  to  a 
feme  sole's  bills  and  notes  vests  by  her  marriage,  in  the  absence  of  statute,  in  her 
husband  ;  and  so  of  bills  and  notes  made  or  transferred  to  her  after  marriage. 
But,  as  in  case  of  other  choses  in  action,  the  husband's  rights  are  not  absolute, 
but  depend  upon  a  reduction  to  possession.4  The  negotiable  paper  of  which 
a  bankrupt  is  the  holder  passes  to  his  assignee  in  bankruptcy.5 

Execution  and  Attachment. — In  regard  to  the  levy  of  execution  and  attachment, 
bills  and  notes  are,  in  the  absence  of  statute,  treated  as  choses  in  action,  and 
so  are  not  leviable.0  But  by  statute,  either  expressly  or  by  implication,  they 
are  treated  as  chattels  and  made  subject  to  execution,  attachment,  and  gar- 
nishment, in  England  and  in  many  of  the  United  Slates.7 

V.  Rights  of  Holder— 1.  What  is  Meant  by  Holder  Generally. — By  "  holder  " 
is  meant  any  one  legally  in  possession  of  the  bill  or  note,  whether  payee,  in- 
dorsee, or,  in  case  of  paper  payable  to  bearer,  the  bearer  thereof.8 

2.  What  Constitutes  a  Holder  in  Due  Course — a.  In  General. — To  constitute 
one  a  holder  in  due  course  of  a  bill  or  note,  so  as  to  protect  him  from  equities 
and  defenses  available  between  antecedent  parties,  either  he  or  some  one 
through  whom  he  traces  title  must  be  a  bona  fide  holder,  for  value,  before  ma- 
turity, in  the  usual  and  ordinary  course  of  business,  and  without  notice,  either 
actual  or  constructive,  of  dishonor,  or  of  any  fraud,  defect  of  title,  illegality,  or 
other  defense  that  would  defeat  recovery  between  such  antecedent  parties.9 

1.  See  infra,  this  title,  Liabilities  of  Parties.  paper  before  maturity,  overdue,  etc.,  and  the 

2.  See  the  title  Assignments,  vol.  2,  p.  1071.  law  in  the  several  states  is  full  of  diversity. 

3.  Stone  v.  Rawlinson,  Willes  559,  3  Wils.  1.  See  Sheets  v.  Culver,  14  La.  449,  33  Am.  Dec. 
See  also  supra,  this  title,  Capacity  and  Au-  593;  Hubbard  v.  Williams,  1  Minn.  54,  55  Am. 
thority  of  Parties — Executors  and  Administra-  Dec.  66.  And  for  a  full  treatment  see  the 
tors;  and  the  title  Executors  and  Adminis-  title  Garnishment. 

TRATORS.  8.  Bouvier's  Law  Diet.;  Rapalje  &  Law- 

Where  a  bill  or  note  is  indorsed  after  the  rence's  Law  Diet.;  Black's  Law  Diet.;  Byles 

indorsee's  death,  but  in  ignorance  thereof,  on  Bills  2. 

the  title  vests  in  his  personal  representative.  "Holder"  Includes  Agent  for  Collection  and 

Murray  v.  East  India  Co.,  5  B.  &  Aid.  204,  Protest. — The  term  "holder"  includes  the 

7  E.  C.  L.  66.  bank  at  which  the  note  is  payable  and  the 

4.  See  supra,  this  title,  Capacity  and  Au-  notary  who  may  hold  the  note  as  the  agent  of 
thority  of  Parties — Married  Women;  and  the  the  owner  for  the  purpose  of  making  demand 
title  Husband  and  Wife.  and  protest.    Bowling  v.  Harrison,  6  How. 

5.  See  supra,  this  title,  Capacity  and  Au-  (U.  S.)  248. 

thority  of  Parties— Bankrupts;  and  the  title  Under  the  English  Bills  of  Exchange  Act,  §  2, 

Insolvency  and  Bankruptcy.  "holder"  means  the  payee  or  indorsee  of  a 

6.  Byles  on  Bills  (Wood's  ed.)  *4;  Edwards  bill  or  note  who  is  in  possession  of  it,  or  the 
v.  Cooper,  11  Q.  B.  38,  63  E.  C.  L.  38;  Lower-  bearer  thereof. 

more  v.  Berry,  19  Ala.  130;  Smith  v.  Kenne-  9.  Holder  in  Due  Course — England. — Miller 

bee,  etc.,  R.  Co.,  45  Me.  547;  Maine  F.  &  M.  v.  Race,  1  Burr.  452;  Grant  v.  Vaughan,  3 

Ins.  Co.  v.  Weeks,  7  Mass.  438.    See  the  title  Burr.  1526;  Robinson  v.  Reynolds,  2  Q.  B.  196, 

Executions.  42  E.  C.  L.  634. 

7.  See  Chalmers  on  Bills  of  Exchange  (5th  United  States. — Swift  v.  Tyson,  16  Pet.  (U. 
Eng.  ed.),  p.  127;  New  York  Code  of  Civ.  S.)  r;  Goodman  v.  Simonds,  20  How.  (U.  S.) 
Pro.,  §  648;  and  generally  the  title  Execu-  343;  Slacom  v.  Wishart,  3  McLean  (U.  S.)  517. 
tion.  Alabama. — Barney  v.  Earle,  13  Ala.  106; 

The  decisions  under  statutes  regulating  State  v.  Cobb,  64  Ala.  127. 

foreign  attachment,  garnishment,  and  trustee  Connecticut. — Humphrey  v.  Clark,  27  Conn, 

process  make  numerous  distinctions  as  to  381;  Von  Windisch  v.  Klaus,  46  Conn.  433. 
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b.  Value — (i)  In  General. — As  above  stated,  the  holder  of  a  bill  or  note,  in 
order  to  his  protection  against  equities  and  defenses  available  between  ante- 
cedent parties,  must  have  parted  with  value  therefor.  As  to  what  will  consti- 
tute such  a  valuable  consideration  as  to  afford  protection,  the  cases  are  not  in 
unison.  But  as  a  general  proposition  it  may  be  said  that  the  amount  paid  is 
otherwise  unimportant  than  as  evidence  to  be  considered  by  the  jury  upon  the 
question  of  bona  fides.x 


Georgia. — Robinson  v.  Darien  Bank,  iS  Ga. 
65;  Stewart  County  Bank  v.  Adams,  96  Ga. 
529. 

Illinois. — Gridley  v.  Bane,  57  111.  529;  Sto- 
ner  v.  Millikin,  85  111.  218. 

Indiana. — Heretha.  Merchants' Nat.  Bank, 
34  Ind.  380;  Woollen  v.  Vankirk,  61  Ind.  497; 
Lawrenceburgh  First  Nat.  Bank  v.  Lotton, 
67  Ind.  256;  Helms  v.  Wayne  Agricultural 
Co.,  73  Ind.  325,  38  Am.  Rep.  147;  Wayne 
Agricultural  Co.  v.  Cardwell,  73  Ind.  555. 

Iowa. — Temple  v.  Hays,  1  Marr.  (Iowa)  9; 
Stein  v.  Keeler,  4  Greene  (Iowa)  86;  Clapp  v. 
Cedar  County,  5  Iowa  15,  68  Am.  Dec.  678; 
Sully  v.  Goldsmith,  32  Iowa  397. 

Louisiana. — Pavey  v.  Stauffer,  45  La.  Ann. 
353- 

Maine. — Wait  v.  Chandler, 63  Me.  257;  Far- 
rell  v.  Lovett,  68  Me.  326,  28  Am.  Rep.  59; 
Hobart  v.  Penny,  70  Me.  248;  Burrill  v.  Par- 
sons, 71  Me.  282. 

Maryland. — Crampton  v.  Perkins,  65  Md. 
22. 

Massachusetts. — Thurston  v.  M'Kown,  6 
Mass.  428;  Merriam  v.  Granite  Bank,  8  Gray 
(Mass.)  254;  Estabrook  v.  Boyle,  I  Allen 
(Mass.)4i2;  Wheeler  v. Guild,  20  Pick.  (Mass.) 
545,  32  Am.  Dec.  231;  Patten  v.  Gleason,  106 
Mass.  439;  Smith  v.  Livingston,  m  Mass.  342. 

Michigan. — Nichols  v.  Sober,  38  Mich.  678. 

Mississippi. — Winstead  v.  Davis,  40  Miss. 
785. 

Missouri. — Corby  v.  Butler,  55  Mo.  398; 
Neuhoff  v.  O'Reilly,  93  Mo.  164. 

New  Hampshire. — Perkins  v.  Challis,  I  N. 
H.  254;  Paige  v.  Chapman,  58  N.  H.  333. 

New  Jersey. — Dougherty  v.  Scudder,  17  N. 
J.  Eq.  248;  Holcomb  v.  Wyckoff,  35  N.  J.  L. 
35,  10  Am.  Rep.  219. 

New  York. — Coddington  v.  Bay,  20  Johns. 
(N.  Y.)  637,  11  Am.  Dec.  342;  Small  v.  Smith, 
1  Den.  (N.  Y.)  585;  Seneca  County  Bank  v. 
Neass,  5  Den.  (N.  Y.)  329,  affirmed  in  3  N.  Y. 
442;  Gould  v.  Segee,  5  Duer  (N.  Y.)  260; 
State  Bank  v.  Vanderhorst,  32  N.  Y.  553; 
Belmont  Branch  Bank  v.  Hoge,  35  N.  Y.  65; 
Stalker  v.  M'Donald,  6  Hill  (N.  Y.)  93,40 
Am.  Dec.  389;  Clothier  v.  Adriance,  51  N. 
Y.  322;  Comstock  v.  Hier,  73  N.  Y.  269,  29 
Am.  Rep.  142;  Fifth  Ave.  Bank  v.  Parker,  59 
N.  Y.  Super.  Ct.  435;  Hay V,  Jaccklc,  90  Hun 
(N.  Y.)  114. 

North  Carolina.  —  Reddick  v.  Jones,  6  Ircd. 
L.  (N.  Car.)  107,  44  Am.  Dec.  68. 

Ohio. — Sclscr  v.  Brock,  3  Ohio  St.  302;  Far- 
mers', etc.,  Bank  v.  Lucas,  26  Ohio  St.  385; 
Kingsland  v.  I'ryor,  33  Ohio  St.  19. 

Pennsylvania.  —  Harrisburg  Bank?/.  Meyer, 
6  S.  &  R.  (Pa.)  S37;  Ridgway  v.  Farmers' 
Bank,  12  S.  &  R.  (Pa.)  256,  14  Am.  Dec.  681; 
Craig  v.  Slbbett,  15  Pa.  St.  238;  Third  Nat. 
Bank  v.  McCann,  15  i'hila.  (Fa.)  326;  Bullock 


v.  Wilcox,  7  Watts  (Pa.)  328;  Lindsey  v.  Cas- 
selberry,  3  W.  N.  C.  (Pa.)  42. 

South  Carolina. — Nott  v.  Thomson,  35  S. 
Car.  461,  citing  2  Am.  and  Eng.  Encyc.  ok  Law 
(1st  ed.)  360. 

Vermont.  —  Powers  v.  Ball,  27  Vt.  662. 

Virginia. — Davis  v.  Miller, 14  Gratt.  (Va.)  1. 

See  also  the  cases  passim,  this  section. 

Right  of  Holder  an  Exception — Reason  There- 
for.— The  right  of  a  bona  fide  holder  of  a  bill 
of  exchange  or  promissory  note  to  maintain 
and  enjoy  his  title  free  from  the  rights  or 
equities  of  prior  parties  in  relation  to  the  in- 
strument forms  an  exception  to  the  settled 
rules  of  the  common  law  with  regard  to  the 
transfer  of  rights  in  action.  See  supra,  this 
title,  Transfet — Methods  of  Transfer  Gener- 
ally. And  the  law  guards  the  holder's  rights 
in  order  to  give  these  instruments  the  widest 
possible  currency,  and  thus  to  permit  them 
to  fulfil  their  purpose  as  a  part  of  the  circu- 
lating medium  of  the  country.  See  Miller  v. 
Race,  1  Burr.  452,  I  Smith's  L.  C.  516;  and 
supra,  this  title,  Definitions,  paragraph  Nego- 
tiability. 

Under  the  English  Bills  of  Exchange  Act,  i 

29,  (1),  a  holder  in  due  course  is  a  holder  who 
has  taken  a  bill,  complete  and  regular  on  the 
face  of  it,  under  the  following  conditions, 
namely:  (a)  that  he  became  the  holder  of  it 
before  it  was  overdue,  and  without  notice 
that  it  had  been  previously  dishonored,  if 
such  was  the  fact;  (b)  that  he  took  the  bill  in 
good  faith  and  for  value,  and  that  at  the  time 
the  bill  was  negotiated  to  him  he  had  no  no- 
tice of  any  defect  in  the  title  of  the  person 
who  negotiated  it. 

1.  Necessity  of  Value — England.  —  Raphael  v. 
Bank  of  England,  17  C.  B.  161,  84  E.  C.  L. 
161;  Miller  v.  Race,  1  Burr.  452;  Grant  v. 
Vaughan,  3  Burr.  1516;  Marston  v.  Allen,  8 
M.  &  W.  494;  Lloyd  v.  Howard,  I  Eng.  L.  & 
Eq.  229;  Glasscock  v.  Balls,  24  Q.  B.  Div.  13; 
Palmer  v.  Richards,  1  Eng.  L.  &  Eq.  529; 
Hunter  v.  Wilson,  4  Exch.  489.  Sec  also  Pea- 
cock v.  Rhodes,  Doug.  633. 

United  States. — Swift  v.  Tyson,  16  Pet.  (U. 
S.)  1. 

Arkansas.  —  Bcrtrand  v.  Barkman,  13  Ark. 
150. 

Connecticut . — Barnum  v.  Barn  urn,  8  Conn. 
469,  21  Am.  Dec.  689. 

Illinois. — Autcn  v.  Gruncr,  90  III.  300. 

Indiana.  —  Proctor  v.  Cole,  104  Ind.  380. 

Iowa. — Lay  v.  Wissman,  36  Iowa  305. 

Louisiana. — Johnson  v.  Butler,  31  La.  Ann. 
770. 

Nebraska.  —  Cannon  v.  Canficld,  11  Neb. 
506;  Smith  v.  Janscn,  12  Neb.  125,  41  Am. 
Rep.  761. 

Ntw  York,  —  Payne  7'.  Cutler,  13  Wend.  (N. 
Y.)6o5;  Dc  Mott  V.  Starkcy,  3  Barb.  Ch.  (N. 
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But  if  Value  has  at  Any  Time  been  Given  for  the  Paper,  the  holder  of  it  is  a  holder  for 
value  as  regards  the  maker  or  acceptor  and  all  parties  prior  to  such  time.1 

(2)  Payment  of  Contemporaneously  Contracted  Debt. — The  transfer  of  the 
bill  or  note  of  a  third  party  by  the  debtor  to  the  creditor  at  the  time  of  con- 


Y.)  403;  White  v.  Springfield  Bank,  I  Barb. 
(N.  Y.)  225;  Goldsmid  v.  Lewis  County  Bank, 
12  Barb.  (N.  Y.)  407;  Richmond  v.  Diefen- 
dorf,  51  Hun  (N.  Y.)  537;  Vosburgh  v.  Die- 
fendorf  (Supreme  Ct.),  16  N.  Y.  St.  Rep.  493; 
Gould  v.  Segee,  5  Duer  (N.  Y.)  260.  See 
also  Morton  v.  Rogers,  14  Wend.  (N.  Y.)  576, 
affirming  12  Wend.  (N.  Y.)  484. 

Pennsylvania. — Phelan  v.  Moss,  67  Pa.  St. 
59;  Dickson  v.  Primrose,  2  Miles  (Pa.) 
366. 

Tennessee. — Hunt  v.  Sandford,  6  Yerg. 
(Tenn.)  387;  Petty  v.  Hannum,  2  Humph. 
(Tenn.)  102,  36  Am.  Dec.  303;  Holeman  v. 
Hobson,  8  Humph.  (Tenn.)  127;  Collger  v. 
Francis,  2  Baxt.  (Tenn.)  422. 

See  also  supra,  this  title,  Consideration ;  in- 
fra, this  title,  Presumptions  in  Holder' 's  Favor 
and  Burden  of  Proof  ;  also  Amount  of  Recovery 
and  Damages. 

In  Collins  v.  Martin,  1  B.  &  P.  648,  Eyre, 
C.J.,  said:  "If  it  can  be  proved  that  the 
holder  gave  no  value  for  the  bill,  then  in- 
deed he  is  in  privity  with  the  first  holder,  and 
will  be  affected  by  everything  which  would 
affect  the  first  holder.  This  *  *  *  is  saying, 
'  You  have  the  title,  but  you  shall  not  be 
heard  in  a  court  of  justice  to  enforce  it  against 
good  faith  and  conscience.'  " 

In  Baily  v.  Smith,  14  Ohio  St.  396,  Ran- 
ney,  J.,  in  speaking  of  holding  a  note  for 
value,  said  :  "  Various  expressions  have  been 
used  by  different  judges  upon  this  subject. 
It  is  sometimes  said  that  the  holder  must 
have  parted  with  full  value,  sometimes  fair 
value,  and  sometimes  the  expression  'for 
value'  only  is  used;  but  in  no  case  which 
has  fallen  under  our  observation  has  the  doc- 
trine been  subjected  to  a  precise  and  clear 
definition.  The  extremes  of  judicial  opinion 
in  the  subordinate  courts  of  New  York  are 
illustrated  by  the  cases  of  Gould  v.  Segee.  5 
Duer  (N.  Y.)  260,  and  Hall  v.  Wilson,  16 
Barb.  (N.  Y.)  548  In  the  first  of  these  cases 
it  is  said  that  '  when  a  parting  with  value  is 
proved,  the  amount  of  the  consideration  is 
not  otherwise  important  than  as  bearing  on 
the  question  of  actual  or  constructive  notice  ; ' 
while  in  the  last,  Allen,  J.,  expresses  the 
opinion  that  the  rule  requires  '  that  the  con- 
sideration of  the  transfer  must  be  full  and 
fair,  as  well  as  valuable  ;'  and,  as  this  was 
said  in  a  case  where  only  five  dollars  was 
discounted  from  a  note  for  one  hundred  and 
twenty  dollars,  it  tends  to  the  conclusion 
that  he  intended  by  full  value  the  face  of  the 
paper.  *  *  *  But  there  is  very  little  dif- 
ficulty in  saying  that  the  rule  does  not  re- 
quire the  full  face  of  the  paper  to  be  paid. 
No  decision  to  that  effect  has  ever  been  made, 
and  the  strongest  expressions  customarily 
used  do  not  import  anything  more  than  that 
the  holder  must  have  given  for  the  paper 
what  it  was  reasonably  and  fairly  worth.  To 
hold  otherwise  would  be  to  deprive  all  paper, 


for  any  cause  not  worth  its  face,  of  one  of 
the  most  essential  and  valuable  incidents  of 
negotiability,  and  most  effectually  to  stop 
its  circulation.  A  moment's  reflection  will 
satisfy  any  one  how  deeply  and  disastrously 
such  a  holding  would  affect  the  business  and 
commerce  of  the  country." 

Under  the  English  Bills  of  Exchange  Act, 
§  27,  (1),  valuable  consideration  for  a  bill  may 
be  constituted  by  (a)  any  consideration  suffi- 
cient to  support  a  simple  contract;  (/')  any 
antecedent  debt  or  liability.  Such  a  debt  or 
liability  is  deemed  valuable  consideration 
whether  the  bill  is  payable  on  demand  or  at 
a  future  time. 

Full  and  Fair  Consideration. — In  Goldsmid  v. 
Lewis  County  Bank,  12  Barb.  (N.  Y.)  407, 
Cady,  J.,  said  "  that  to  enable  the  holder  to 
retain  a  bank  bill  or  negotiable  paper  against 
the  true  owner,  he  must  have  come  by  it  in 
the  usual  course  of  his  business  and  for  a  full 
and  fair  consideration."  See  also  Bay  v. 
Coddington,  5  Johns.  Ch.  (N.  Y.)  54,  9  Am. 
Dec.  268;  Hall  v.  Wilson,  16  Barb.  (N.  Y.)  548; 
Thurston  v.  McKown.  6  Mass.  428. 

Valuable  Consideration  as  Distinguished  from 
Full  Value.— In  Millard  v.  Barton,  13  R.  I. 
601,43  Am.  Rep.  51,  Potter,  J.,  said:  "It 
will  be  seen  that  the  admission  here  is,  not 
that  the  plaintiff  gave  full  value,  but  that  he 
was  a  holder  for  a  valuable  consideration. 
The  latter  might  be  enough  in  some  cases, 
but  in  a  case  like  this,  where  the  defense  is 
fraud,  alteration,  or  forgery,  the  fact  that 
the  plaintiff  purchased  the  note  for  a  sum 
much  below  its  face,  even  if  he  did  not  know 
of  any  equities  between  the  original  parties, 
might  be  a  circumstance  tending  to  show 
that  he  wilfully  shut  his  eyes  to  the  means  of 
knowing  the  facts." 

Illustrations  of  Inadequate  Consideration. — 
In  De  Witt  v.  Perkins,  22  Wis.  474,  it  was 
held  that  purchasing  a  note  for  three  hun- 
dred dollars  for  five  dollars  against  a  solvent 
maker  was  very  strong,  if  not  conclusive, 
evidence  of  bad  faith.  See  also  Hunt  v. 
Sandford,  6  Yerg  (Tenn.)  387,  where  a  note 
for  three  hundred  and  thirty-three  dollars 
and  thirty-three  cents  was  purchased  for  one 
hundred  and  twenty-five  dollars;  and  Gould 
v.  Stevens,  43  Vt.  125,  5  Am.  Rep.  265,  where 
a  note  for  three  hundred  dollars  was  pur- 
chased for  fifty  dollars. 

A  Mere  Borrower  of  a  Note  does  not  become  a 
holder  for  value,  and  stands  no  better  than  a 
mere  donee,  and  gets  no  equities  superior  to 
those  of  the  payee.  King  v.  Nichols,  138 
Mass.  18. 

1.  Hunter  v.  Wilson,  4  Exch.  489;  Milnes 
v.  Dawson,  5  Exch.  948;  Barber  v.  Richards, 
6  Exch.  63;  Denton  v.  Peters,  L.  R.  5  Q.  B. 
477;  Watson  v.  Flanagan,  14  Tex.  354;  Brum- 
mel  v.  Enders,  18  Gratt.  (Va.)  905.  See  infra, 
this  section.  Purchaser  with  Notice  from 
Holder  in  Due  Course. 
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Holder  in  Due  Course. 


tracting  a  debt,  upon  the  understanding  that  it  is  to  be  received  in  satisfaction 
thereof,  is  such  a  valuable  consideration  as  to  entitle  the  creditor  to  protection 
as  a  holder  in  due  course,  and  in  the  absence  of  fraud  he  has  no  recourse 
against  the  debtor  upon  the  original  contract.1 

(3)  Payment  of  Pre-existing  Debt — (a)  In  General. — Where  a  bill  or  note  is 
transferred  before  maturity  in  payment  and  extinguishment  of  a  pre-existing 
debt,  it  is  very  generally  held  that  such  pre-existing  debt  is  of  itself  a  suffi- 
ciently valuable  consideration  to  constitute  the  transferee  a  holder  in  due 
course,  and  entitle  him  to  protection  against  infirmities  in  the  paper  of  which 
lie  has  no  notice.' 


1.  For  a  Full  Discussion  of  the  effect  of  the 
transfer  of  the  note  of  a  third  party  in  pay- 
ment of  a  contemporaneously  contracted  debt, 
see  the  title  Payment. 

2.  Absolute  Payment  and  Extinguishment — No 
Forbearance  or  Release  of  Collateral — England. 
— Percival  v.  Frampton,  2  C.  M.  &  R.  180. 
See  also  M'Lean  v.  Clydesdale  Banking  Co., 
L.  R.  9  App.  95. 

Canada. — Ryan  v.  McKerral,  15  Ont.  Rep. 
460;  Cross  v.  Currie,  5  Ont.  App.  31,  affirming 
43  U.  C.  Q.  B.  599- 

United  States. — Townsley  v.  Samrall,  2  Pet. 
(U.  S.)  170;  Swift  v.  Tyson,  16  Pet.  (U.  S.)  1; 
Bank  of  Metropolis  v.  New  England  Bank,  1 
How.  (U.  S.)  234;  Pugh  v.  Durfee,  1  Blatchf. 
■(U.  S.)  412;  Riley  v.  Anderson,  2  McLean  (U. 
S.)  589;  Varnum  v.  Bellamy,  4  McLean  (U.  S.) 
87;  Riggs  v.  Hatch,  16  Fed.  Rep.  838. 

Alabama. — Mobile  Bank  v.  Hall,  6  Ala.  639, 

41  Am.  Dec.  72;  Barney  v.  Earle,  13  Ala.  106; 
Mayberry  v.  Morris,  62  Ala.  113. 

Arkansas. — Bertrand  v.  Barkman,  13  Ark. 
150;  Tabor  v.  Merchants'  Nat.  Bank,  48  Ark. 
454.  3  Am.  St.  Rep.  241. 

Connecticut. — Brush  v.  Scribner,  11  Conn. 
388;  McCasky  v.  Sherman,  24  Conn.  605.  See 
also  Roberts  v.  Hall,  37  Conn.  205,  9  Am. 
Rep.  308. 

Delaware. — Bush  v.  Peckard,  3  fiarr. 
(Del.)  385;  Townsend  v.  France,  2  Houst. 
(Del.)  441. 

Georgia.  —  Bond  v.  Central  Bank,  2  Ga.  92; 
Meadow  v.  Hird,  22  Ga.  246. 

Illinois.  —  Russell  v.  Hadduck,  8  III.  233,  44 
Am.  Dec.  693;  Conkling  v.  Vail,  31  III.  166; 
Manning  v.  McClure,  36  111.  490;  Foy  v. 
Blackstone,  31  III.  538,  83  Am.  Dec.  246. 

Indiana,  —  McKnight  v.  Knisely,  25  Ind. 
336,  87  Am.  Dec.  364;  Spurgin  v.  McPhecters, 

42  Ind.  527. 

Iowa. — Johnson  v.  Barney,  I  Iowa  531;  Rob- 
inson v.  Lair,  31  Iowa  9.  See  also  Stotts  v. 
Byers,  17  Iowa  303. 

Kansas. — Draper  v.  Cowlcs,  27  Kan.  484. 

Kentucky. — May  v.  £)uimby,  3  Bush  (Ky.) 
■96;  Smith  v.  Lockridgc,  8  Bush  (Ky.)  423; 
Alexander  v.  Springfield  Bank,  2  Mete.  (Ky.) 
534;  Frank  v.  Quast,  86  Ky.  649. 

Louisiana.  —  Mallard  v.  Aillct,  6  La.  Ann. 
92;  Citizens'  Hank  v.  Payne,  18  La.  Ann.  222, 
89  Am.  Dec.  650. 

Maine.  —  Homes  v.  Smyth,  16  Me.  177;  Nor- 
ton v.  Waite,  20  Me.  175;  Adams  v.  Smith, 
35  Me.  324. 

Maryland. — Cecil  Bank  v.  ileald,  25  Md. 
562. 

Massachusetts. — Blanch. ird  v.    Stevens,  3 


Cush.  (Mass.)  162,  50  Am.  Dec.  723;  Ives  v. 
Farmers'  Bank,  2  Allen  (Mass.)  236;  Wood- 
ruff v.  Hill,  116  Mass.  310. 

Michigan. — Bostwick  v.  Dodge,  1  Dougl. 
(Mich.)  413,  41  Am.  Dec.  584;  Baker  v.  Pier- 
son,  5  Mich.  459;  Outhvvite  v.  Porter,  13 
Mich.  533,  overruling  Ingerson  v.  Stark- 
weather, Walk.  (Mich.)  346;  Hanold  v.  Kays, 
64  Mich.  439,  8  Am.  St.  Rep.  835. 

Minnesota. — Stevenson  *.  Hyland,  11  Minn. 
198. 

Mississippi. — Emanuel  v.  White,  34  Miss. 
56,  69  Am.  Dec.  385. 

Missouri. — Clark  v.  Loker,  n  Mo.  97; 
Green  v.  Kennedy,  6  Mo.  App.  577.  See  also 
Hodges  v.  Black,  8  Mo.  App.  389,  76  Mo. 
537- 

New  Hampshire. — Williams  v.  Little,  II  N. 
H.  66. 

New  Jersey. — Allaire  v.  Hartshorne,  21  N. 
J.  L.  665,  47  Am.  Dec.  175;  Armour  v.  Mc- 
Michael,  36  N.  J.  L.  92. 

North  Carolina. — Reddick  v.  Jones,  6  Ired. 
L.  (N.  Car.)  107,  44  Am.  Dec.  68. 

Ohio.  —  Parkersburg  First  Nat.  Bank  v. 
Crawford,  2  Cine.  Super.  Ct.  Rep.  125;  Car- 
lisle v.  Wishart,  11  Ohio  172,  overruling 
Riley  v.  Johnson,  8  Ohio  526. 

Pennsylvania.  —  Rosenberger  v.  Bitting,  15 
Pa.  St.  278;  Struthers  v.  Kendall,  41  Pa.  St. 
214,  80  Am.  Dec.  610;  Bardsley  v.  Delp,  88 
Pa.  St.  420;  Second  Nat.  Bank  v.  Anderson, 
14  Pa.  Co.  Ct.  Rep.  513.  See  also  Walker  v. 
Geisse,  4  Whart.  (Pa.)  252,  33  Am.  Dec.  60; 
Stedman  v.  Carstairs,  97  Pa.  St.  234. 

Rhode  Island.  —  Bank  of  Republic  v.  Car- 
rington,  5  R.  I.  515,  73  Am.  Dec.  83. 

Tennessee.  —  Ingham  v.  Vaden,  3  Humph. 
(Tenn.)  51. 

Texas. — Grencaux  v.  Wheeler,  6  Tex.  515; 
Blum  v.  Loggins,  53  Tex.  121;  Herman  v. 
Guntcr,  83  Tex.  66,  29  Am.  St.  Rep.  632. 

Vermont.  —  Dixon  v.  Dixon,  31  Vt.  4*0,  76 
Am.  Dec.  129;  Quinn  v.  Hard.  43  Vt.  373.  5 
Am.  Rep.  284;  Russell  v.  Splatcr,  47  Vt.  273. 

West  Virginia. — Farmers'  Bank  v.  Willis, 
7  W.  Va.  31. 

Wisconsin. — Stevens  v.  Campbell,  13  Wis. 
375;  Kellogg  v.  Fancher,  23  Wis.  21,  99  Am. 
Dec.  96;  Bange  v.  Flint,  25  Wis.  544;  Knox 
v.  Clifford,  38  Wis.  651,  20  Am.  Rep.  28. 

Actual  Extinguishment  Now  York  — In  New 
York  the  doctrine  is  firmly  established  that 
the  actual  payment  and  absolute  discharge  of 
an  antecedent  debt  is  a  valuable  consider- 
ation for  the  transfer  of  commercial  paper, 
and  cuts  off  prior  equities.  Mayer  v.  Ileidcl- 
bach,  123  N.  Y.  332,  citing  St.  Albans  Bank 

85  Volume  IV. 


Rights  of  Holder. 


BILLS  AND  NOTES. 


Holder  in  Due  Course, 


Parting  with  Value  at  Time  of  Transfer. — A  fortiori  will  the  transferee  be  protected 
as  .m  innocent  holder  for  value  where,  in  addition  to  the  consideration  implied 
from  the  payment  of  a  pre-existing  debt,  some  new  and  valuable  consideration 
passes  between  the  parties  at  the  time  of  transfer,  as,  for  instance,  the  giving 
up  or  cancellation  by  the  creditor  of  the  original  evidence  of  the  debt.1  And 


v.  Gilliland,  23  Wend.  (N.  Y.)  311,  35  Am. 
Dec.  566;  Youngs  v.  Lee,  12  N.  Y.  551; 
Philbrick  v.  Dallett,  34  N.  Y.  Super.  Ct.  388; 
Gould  v.  Segee,  5  Duer  (N.  Y.)  260;  Brown  v. 
Leavitt,  31  N.  Y.  113;  Phoenix  Ins.  Co.  v. 
Church,  81  N.  Y.  218,  37  Am.  Rep.  494;  But- 
ton v.  Rathbone,  118  N.  Y.  666.  See  also 
New  York  Marbled  Iron  Works  v.  Smith,  4 
Duer  (N.  Y.)  362. 

Express  Agreement  to  Receive  in  Payment. — 
The  taking  of  a  note  either  of  a  debtor  or  of 
a  third  person  for  a  precedent  debt  is  no  pay- 
ment unless  it  be  expressly  agreed  to  take 
the  note  as  payment  and  to  run  the  risk  of 
its  being  paid;  or  unless  the  creditor  parts 
with  the  note,  or  is  guilty  of  laches  in  not 
presenting  it  for  payment.  Elwood  v.  Dei- 
fendorf,  5  Barb.  (N.Y.)  398;  Tobey  v.  Barber, 
5  Johns.  (N.  Y.)  72,  4  Am.  Dec.  326;  Muldon 
v.  Whitlock,  1  Cow.  (N.  Y.)  298,  13  Am.  Dec. 
533;  Wehrlin  v.  Schmutz,  1  N.Y.  City  Ct.  101. 

Indorsement  without  Recourse. — Where  the 
note  of  a  third  party  was  indorsed  by  a  debtor 
to  his  creditor  "without  recourse,"  in  full 
satisfaction  of  his  indebtedness,  and  the  debt 
was  discharged,  it  was  held  that  this  trans- 
action imported  .that  the  note  was  received  at 
the  risk  of  the  holder,  and  that  unless  avail- 
able in  his  hands  he  would  lose  his  demand. 
The  holder  having  trusted  to  the  credit  of 
the  note,  his  debtor  was  as  completely  dis- 
charged of  personal  responsibility  as  if  the 
creditor  had  parted  with  the  securities  of 
third  persons  at  the  time  of  transfer.  St. 
Albans  Bank  v.  Gilliland,  23  Wend.  (N.  Y.) 
311,  35  Am.  Dec.  566. 

Holder  Unaffected  by  Diversion. — The  accept- 
ance of  a  note,  bill,  or  check  of  a  third  person 
from  the  payee,  in  payment  of  a  precedent 
debt,  and  giving  an  unqualified  credit  there- 
for in  extinguishment  of  a  corresponding 
amount  due,  is  receiving  the  same  for  a  valu- 
able consideration,  and  the  holder  is  entitled 
to  recover  thereon  although  the  drawer  or 
maker  has  received  no  consideration  there- 
for, but  advanced  the  same  for  a  special  pur- 
pose, under  such  circumstances  that  the 
payee  could  not  recover  thereon.  Purchase 
v.  Mattison,  3  Bosw.  (N.  Y.)  310.  See  also 
Woodruff  v.  Hill,  116  Mass.  310. 

Want  or  Failure  of  Consideration — Fraud. — The 
bona  fide  holder  of  a  bill  or  note  taken  before 
maturity  in  payment  of  a  pre-existing  debt, 
takes  it  discharged  of  defenses  arising  out  of 
want  or  failure  of  consideration,  Homes  v. 
Smyth,  16  Me.  177  ;  or  fraud  between  the 
original  parties,  Riley  v.  Anderson,  2  Mc- 
Lean (U.  S.)  589.  See  also  Barney  v.  Earle, 
13  Ala.  106. 

Eepresentations  by  Maker  that  He  will  Pay — 
Estoppel. — Where  a  person  takes  an  assign- 
ment of  a  note  in  discharge  of  a  pre-existing 
debt  upon  the  faith  of  a  declaration  of  the 
maker  that  he  will  pay  it,  or,  after  he  has 
taken  such  assignment,    relies  upon  such 


declaration  and  fails  to  get  other  indemnity 
which  he  might  have  obtained,  the  maker  is 
estopped  from  setting  up  any  equitable  de- 
fenses. Ingham  v.  Vaden,  3  Humph.  (Tenn.) 
51.  But  in  Ingram  v.  Morgan,  4  Humph. 
(Tenn.)  66,  40  Am.  Dec.  626,  it  was  held  that, 
where  a  note  was  delivered  over  "  in  pay- 
ment of  a  pre-existing  debt  and  without  in- 
dorsement," a  promise  made  to  the  holder  to 
pay  it,  made  in  ignorance  of  a  failure  of  the 
consideration  thereof,  did  not  bind  the  maker. 

Assignee  of  Judgment  on  Note— Holder  Subject 
to  Equities  against  Note  Previously  Held  by 
Him. — Where  the  bona  fide  holders  of  a  note 
recovered  judgment  upon  it  against  the  maker 
and  indorsers,  which  they  assigned  to  their 
immediate  indorser,  it  was  adjudged  that  the 
latter  held  the  judgment  subject  to  the  rights 
of  the  maker  against  the  note  while  in  his 
hands,  and  that  he  (the  indorser)  having  re- 
ceived the  note  in  payment  of  a  precedent 
debt  through  the  fraud  of  his  debtors  upon 
the  maker,  equity  would  relieve  the  maker 
from  an  enforcement  of  the  judgment  against 
him  by  the  assignee.  Coleman  v.  Lansing,  4 
Lans.  (N.  Y.)  70. 

1.  Parting  with  Value. — Bookheim  v.  Alex- 
ander, 69  Hun  (N.  Y.)  458. 

In  Smith  v.  Van  Loan,  16  Wend.  (N.  Y.) 
659,  explaining  Rosa  v.  Brotherson,  10  Wend. 
(N.  Y.)  85,  it  was  held  that  in  an  action  by  a 
bona  fide  holder  of  a  note,  obtained  before 
maturity  by  transfer,  the  maker  cannot  set  off 
any  demand  he  had  against  the  payee  at  the 
time  of  the  transfer,  although  the  note  was 
accepted  by  the  holder  in  payment  of  a  pre- 
cedent debt,  unless  the  note  was  originally 
made  for  the  accommodation  of  the  payee, 
or  was  satisfied  whilst  in  his  hands  and 
fraudulently  put  by  him  into  circulation. 
Even  then  the  set-off  is  not  allowable  if  the 
holder  can  prove  that  he  received  it  in  the 
usual  course  of  trade,  paid  value,  parted 
with  property,  or  gave  credit  on  the  faith  of 
the  paper  at  the  time  of  the  transfer.  See 
also  Gould  v.  Segee,  5  Duer  (N.  Y.)  260. 

Release  of  Original  Evidence  of  Debt. — In 
Arnold  v.  Camp,  12  Johns.  (N.  Y.)  409,  7  Am. 
Dec.  328,  it  was  held  that  where  a  promissory 
note  was  given  by  a  partnership,  and  the 
payee  afterwards  took  the  individual  note  of 
one  of  the  partners  for  the  amount,  and  gave 
up  the  partnership  note,  it  was  a  payment  of 
that  note.  See  also,  to  like  effect,  Montross 
v.  Clark,  2  Sandf.  (N.  Y.)  115;  Stettheimer 
v.  Meyer,  33  Barb.  (N.  Y.)  215;  Youngs  v. 
Lee,  12  N.  Y.  551;  Brown  v.  Leavitt,  31  N.  Y. 
113;  Pratt  v.  Coman,  37  N.  Y.  440;  Paddon 
v.  Taylor,  44  N.  Y.  371;  Clothier  v.  Adriance, 
51  N.  Y.  322;  Day  v.  Saunders,  1  Abb.  App. 
Dec.  (N.  YO495;  Burkhalter  v.  Pratt,  1  N.  Y. 
City  Ct  22;  Powers  v.  Freeman,  2  Lans. 
(N.  Y.)  127;  White  v.  Springfield  Bank,  3 
Sandf.  (N.  Y.)  222  (but  compare  1  Barb. 
(N.  Y.)  225);  Weems  v.  Shaughnessy,  70  Hun 
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Holder  in  Due  Course. 


in  sonic  jurisdictions  it  has  been  held  that  such  additional  parting  with  value 
will  alone  protect  the  holder  against  latent  equities.1 

(b)  Debt  of  Maker  or  Drawer — aa.  In  General. — The  maker's  or  drawer's  own 
debt  is  a  sufficient  consideration  to  entitle  the  holder  of  a  note  or  bill  trans- 
ferred on  account  thereof  to  recover  against  the  maker  or  drawer,  or  against 
other  parties  thereto,  such  as  the  acceptor,  a  surety,  or  a  guarantor,  free  from 
any  equities  existing  in  their  favor  of  which  the  transferee  is  without  notice.2 

66.  Effect  of  Acceptance  of  Debtor's  Bill  or  Note — The  acceptance  of  the 
debtor's  bill  or  note,  whether  given  simultaneously  with  the  original  contract 
or  afterwards,  does  not  extinguish  the  debt,  but  has  the  effect  of  extending  the 
time  of  payment,  so  as  to  preclude  the  creditor  from  suit  upon  the  original 
demand,  until  the  paper  shall  have  become  due.3 

Value  must  be  Parted  with. — In  Spear  v. 
Myers,  6  Barb.  (N.  Y.)  445,  it  was  held  that 
parties  who  received  a  note  which  had  been 
improperly  put  into  circulation,  in  payment 
of  an  existing  debt,  without  parting  with 
any  value  for  it  at  the  time  or  surrendering 
any  securities,  were  not  entitled  to  hold  it  as 
against  the  rightful  owner.  See  Chesbrough 
v.  Wright,  41  Barb.  (N.  Y.)  28,  affirmed  in  51 
N.  Y.  662. 

Evidence  of  Debt  must  be  Surrendered. — Where 
an  antecedent  debt  is  evidenced  by  negotiable 
paper,  it  is  not  enough  that  new  paper  should 
have  been  received  in  payment  and  satisfac- 
tion of  the  old.  To  entitle  the  holder  of  the 
new  paper  to  recover  thereon  notwithstand- 
ing the  equities  of  third  persons,  the  old 
paper  must  be  absolutely  surrendered,  before 
maturity,  to  the  person  from  whom  he  re- 
ceives the  new  paper.  Bright  v.  Judson,  47 
Barb.  (N.  Y.)  29. 

Credit  upon  Worthless  Note. — In  Stewart  v. 
Small,  2  Barb.  (N.  Y.)  559,  it  was  held  that  a 
person  could  not  be  said  to  have  parted  with 
value  for  a  note  when  he  had  only  given 
credit  for  the  amount  of  it  upon  the  note  of 
an  insolvent  party,  which  he  knew  to  be  of 
no  value. 

2.  Right  of  Holder  upon  Par>er  Given  by  Maker 
or  Drawer  for  His  Own  Debt. — Schaub  v.  Clark, 
1  Strobh.  L.  (S.  Car.)  229,  47  Am.  Dec.  554; 
Dixon  v.  Dixon,  31  Vt.  450,  76  Am.  Dec.  129. 

Note  in  Renewal  of  Voidable  Note.  —  But  where 
the  maker  gives  his  note  in  renewal  of  an 
earlier  note  of  his,  which  was  voidable  for 
want  of  consideration,  the  renewal  note  is 
likewise  without  consideration,  and  the  payee 
cannot  recover  thereon.  Hill-'.  Buckminstcr, 
5  Pick.  (Mass. )  391. 

3.  Bill  or  Note  of  Debtor. — Stedman  v.  Gooch, 
I  Esp.  N.  P.  3;  Baker  v.  Walker,  14  M.  &  W. 
465;  Kcndrick  v.  Lomax,  2  Cromp.  &  J.  405; 
Bill  v.  Porter,  9  Conn.  23;  Schemerhorn  v. 
Loincs,  7  Johns.  (N.  Y.)  311;  Putnam  v. 
Lewis,  8  Johns.  (N.  Y. )  389;  Burdick  v.  Green, 
15  Johns.  (N.  Y.)  247;  Muldon  v.  Whitlork,  1 
Cow.  (N.  Y.)  290,  13  Am.  Dec.  533;  Porter  v. 
Talcott,  1  Cow.  (N.  Y.)  359;  Raymond  v. 
Merchant,  3  Cow,  (N.  Y.)  147;  Hughes  v. 
Wheeler,  8  Cow.  (N.  Y.)  77;  Johnston  Har- 
vester Co.  v.  McLean.  57  Wis  258,  46  Am. 
Rep.  39.    Sec  also  the  title  Payment. 

Reason  of  the  Doctrine  Paper  is  Conditional 
Payment.  In  Currie  r\  Misn,  L.  R.  10  Exch. 
•53.  Mr.  Justice  Lush  says:  "  The  title  of  a 
creditor  to  a  bill  given  on  account  of  a  pre- 


(N.  Y.)  175.  But  see  Francia  v.  Joseph,  3 
Edw.  Ch.  (N.  Y.)  182. 

Surrender  or  Cancellation  of  Prior  Securities.— 
The  surrender  or  cancellation  of  prior  secu- 
rities upon  the  receipt  of  negotiable  paper  to 
take  its  place  is  evidence  of  payment,  and 
constitutes  the  holder  of  the  substituted 
paper  a  holder  for  value.  Newmarch  v. 
Clay,  14  East  239;  Salina  Bank  v.  Babcock, 
21  Wend.  (N.  Y.)  499. 

Discount  in  Extinguishment  of  Debt.  —  So 
whereabank  discounted  anote  to  extinguish 
a  debt  due  it  from  the  holder,  it  was  held  to 
be  equivalent  to  paying  value  at  the  time, 
and  to  constitute  the  bank  a  holder  for  a 
valuable  consideration.  Sanduskv  Bank  v. 
Scoville,  24  Wend.  (N.  Y.)  115. 

Credit  upon  Books  a  Sufficient  Consideration. — 
In  Struthers  v.  Kendall,  41  Pa.  St.  214,  80 
Am.  Dec.  610,  it  was  held  that  where  indor- 
sees of  a  bill  of  exchange  took  it  for  an  ante- 
cedent indebtedness  of  a  firm  to  whom  it  had 
passed  in  the  regular  course  of  business 
before  maturity,  and  gave  credit  for  the 
amount  on  their  books,  the  consideration 
was  sufficient  in  law,  and  in  an  action 
against  a  prior  indorser  they  were  entitled 
to  recover,  notwithstanding  the  equities 
which  might  have  existed  between  the  orig- 
inal parties. 

Pre  existing  Debt  Merely  Part  of  Consideration. 
— Where  the  holder  of  a  promissory  nego- 
tiable note  took  it  partly  in  payment  of  a 
pre-existing  debt  due  himself,  but  also  gave 
other  considerations,  he  was  held  to  be  a 
holder  for  value.  Pond  v.  Waterloo  Agri- 
cultural Works,  50  Iowa  596.  Sec  also  Way- 
dell  v.  Luer,  3  Den.  (N.  Y.)  410;  Mechanics, 
etc.,  Nat.  Bank  v.  Crow,  60  N.  Y.  85.  But 
^ee  Cardwcll  v.  Hicks,  37  Barb.  (N.  Y.)  458. 

1.  Additional  Value. — Arnold  v.  Camp,  12 
Johns.  (N.  Y.)  409,  7  Am.  Dec.  328;  Stewart 
v.  Small,  2  Barb.  (N.  Y.)  559;  Spear  v.  Myers, 
6  Barb.  (N.  Y.)  445;  Stetthcimer  v.  Meyer,  33 
Barb.  (N.  Y.)  215;  ChesbroughV.  Wright,  41 
Barb.  (N.Y.)  28,  rt/firw-v/in  51  N.Y.nto;  Bright 
v.  Judson,  47  Barb.  (N.  Y.)  29;  Clothier  v. 
Adriance,  51  N.  Y.  322:  Montross  v.  Clark, 
2  Sandf.  (N.  Y.)  115;  Tredwcll  v.  Lincoln 
(Supreme  Ct.),  5  N.  Y.  Supp.  341;  Prince  v. 
Never-Rip  Jersey  Co.  (City  Ct.),  13  N.  Y. 
Supp.  567;  Wormley  v.  Lowry,  I  Humph. 
(Tcnn.)  468;  Rhea  v.  Allison,  3  Head  (Tcnn.) 
176;  Nichol  v.  Bates,  10  Ycrg.  (Tcnn.)  429. 
See  cases  cited  in  precedent  and  subsequent 
notes. 
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Holder  in  Due  Coarse. 


(o)  Debt  of  Third  Person.  —  The  transfer,  by  a  party  unconnected  with  the 
original  transaction,  of  his  own  bill  or  note  in  payment  and  extinguishment  of 
the  pre-existing  debt  of  another,  is  upon  a  sufficient  consideration  to  entitle 
the  creditor  to  recover  thereon.1 

(d)  Nominal  Payment. — A  distinction  is  sometimes  drawn,  more  especially  in 
Ncxv  York,  between  cases  where  negotiable  paper  is  received  in  absolute  pay- 
ment and  extinguishment  of  a  precedent  debt  and  those  wherein  it  is  received 
in  mere  nominal  or  conditional  payment,  the  right  of  the  creditor  to  proceed 
upon  the  original  indebtedness  after  the  maturity  of  the  paper  remaining  un- 
impaired. In  the  former  case  the  creditor  is  unaffected  by  equities  of  which 
he  has  no  notice.    In  the  latter  he  holds  subject  to  such  equities.8 


existing  debt,  and  payable  at  a  future  day, 
does  not  rest  upon  the  implied  agreement  to 
suspend  his  remedies.  The  true  reason  is 
that  given  by  the  Court  of  Common  Pleas  in 
Belshaw  v.  Bush,  n  C.  B.  191,  73  E.  C.  L. 
191,  as  the  foundation  of  the  judgment  in  that 
case;  namely,  that  a  negotiable  security  given 
for  such  a  purpose  is  a  conditional  payment 
of  the  debt,  the  condition  being  that  the  debt 
revives  if  the  security  is  not  realized.  This 
is  precisely  the  effect  which  both  parties 
intended  the  security  to  have,  and  the 
doctrine  is  as  applicable  to  one  species  of 
negotiable  security  as  to  another;  to  a  check 
payable  on  demand,  as  to  a  running  bill  or  a 
promissory  note  payable  to  order  or  bearer." 
And  in  his  dissenting  opinion  Lord  Coleridge, 
C.J.,  said:  "It  is  too  late  to  dispute  that 
a  pre-existing  debt  due  to  the  transferee  of  a 
bill  entitles  him  to  all  the  rights  of  a  holder 
for  value.  But  it  seems  equally  clear  that 
this  is  an  exception  to  general  rules,  an 
extraordinary  protection  given  to  such  a 
holder  on  grounds  of  commercial  policy  only, 
and  in  order  to  favor  the  unrestricted  use  as 
currency  of  negotiable  instruments." 

1.  Discharge  of  Debt  of  Another. — In  Henry 
v.  Ritenour,  31  Ind.  136,  it  was  held  that 
where  the  payee,  to  procure  the  execution  of 
a  note  by  the  maker,  surrenders  a  valid  and 
subsisting  demand  for  a  like  amount  against 
a  third  party,  it  is  a  sufficient  consideration 
for  the  note.  See  also,  to  like  effect,  Thacher 
-v.  Dinsmore,  5  Mass.  299,  4  Am.  Dec.  61; 
Mansfield  v.  Corbin,  2  Cush.  (Mass.)  151; 
Chicago,  etc.,  R.  Co.  v.  Edson,  41  Mich.  673; 
Holm  v.  Sandberg,  32  Minn.  427;  Lipsmeier 
v.  Vehslage,  29  Fed.  Rep.  175.  But  see 
Bingham  v.  Kimball,  17  Ind.  396. 

Consideration  between  Payee  and  Original 
Debtor  need  Not  be  Shown. — The  holder  of  a 
note,  given  by  the  maker  at  the  request  of  a 
third  person,  may  recover  thereon  against 
the  maker,  and  it  is  not  essential  to  the 
validity  of  the  note  that  there  should  have 
been  a  consideration  between  him  at  whose 
request  it  was  made  and  the  payee.  Horn 
v.  Fuller,  6  N.  H.  511;  Peterborough,  etc.,  R. 
Co.  v.  Chamberlin,  44  N.  H.  494;  Nickerson 
v.  Howard,  19  Johns.  (N.  Y.)  113. 

Accommodation  Indorsement— Payment  of  Pre- 
cedent Debt. — Where  the  holder  of  a  note 
indorsed  for  accommodation  has  taken  it  in 
payment  of  a  precedent  debt  of  the  maker, 
he  is  regarded  as  a  purchaser  for  value 
in  due  course  of  business,  and  is  entitled  to 


protection  to  the  same  extent  as  if  he  had 
advanced  money  on  the  faith  of  it.  Marks 
v.  Montgomery  First  Nat.  Bank,  79  Ala.  550, 
58  Am.  Rep.  620. 

Statute  of  Frauds  —  Paper  must  Show  Con- 
sideration.—  In  Lines  v.  Smith,  4  Fla.  47, 
Semmes,  J.,  said:  "The  reason  why  a 
promissory  note,  given  in  fact  in  payment  of 
the  debt  of  a  third  person,  is  valid  and  bind- 
ing on  the  maker  is  because,  first,  the 
consideration  cannot  be  inquired  into  in  the 
hands  of  an  innocent  holder;  and,  secondly, 
the  words  'value  received,'  generally  con- 
tained in  these  instruments,  import  a  sufficient 
new  consideration  between  the  contracting 
parties;  and  bearing  this  in  mind,  we  can 
readily  understand  why  a  contract  of  this 
sort  is  an  original  undertaking  on  the  part  of 
the  maker  for  himself,  and  not  a  promise  for 
the  debt  of  another,  though  the  note  has  the 
effect  of  discharging  that  debt.  The  principle, 
therefore,  that  the  debt  of  a  third  person  is 
an  adequate  consideration  for  a  promise  is 
true,  with  these  qualifications:  that  the  prom- 
ise must  be  in  writing,  and  the  instrument 
must  bear  on  its  face  'value  received,'  or 
some  other  words  which  raise  a  presumption 
of  a  legal  consideration  sufficient  to  sustain 
the  promise,  independently  of  the  original 
debt.' 

2.  Nominal  Payment  does  Not  Constitute  Value. 

—  Phoenix  Ins.  Co.  v.  Church,  81  N.  Y.  218,  37 
Am.  Rep.  494;  Mickles  v.  Colvin,  4  Barb.  (N. 
Y.)  304;  Clark  v.  Ely,  2  Sandf.  Ch.  (N.  Y.)  166; 
Rosa  v.  Brotherson,  10  Wend.  (N.  Y.)  S5; 
Hughes  v.  Wheeler,  8  Cow.  (N.  Y.)  77;  Payne 
v.  Cutler,  13  Wend.  (N.  Y.)  605;  Smith  v. 
Van  Loan,  16  Wend.  (N.  Y.)  659;  Stalkers. 
M'Donald,  6  Hill  (N.  Y.)  93,  40  Am.  Dec.  389; 
Lawrence  v.  Clark,  36  N.  Y.  128;  Weaver  f. 
Barden,  49  N.  Y.  286;  Moore  v.  Ryder,  65  N. 
Y.  438;  Potts  v.  Mayer,  74  N.  Y.  594;  New 
York  Exch.  Co.  v.  De  Wolf,  3  Bosw.  (N.  Y.) 
86;  Turner  v.  Treadway,  53  N.  Y.  650;  Buhr- 
man  v.  Baylis,  14  Hun  (N.  Y.)  608;  McQuade 
v.  Irwin,  39  N.  Y.  Super.  Ct.  396;  Ferriss  v. 
Tavel,  87  Tenn.  386.  See  also  Baftsch  v.  At- 
water,  1  Conn.  409,  construing  a  New  York 
contract;  and  the  title  Payment. 

In  Wormley  *.  Lowry,  I  Humph.  (Tenn.) 
468,  Green,  J.,  said:  "  Where  a  party  receives 
a  note  for  a  pre-existing  debt  due  from  the 
person  only  who  assigns  the  note, he  parts  with 
nothing;  he  is  in  the  same  situation  after  a 
successful  defense  by  the  maker  that  he  was 
before  he  took  the  note.    It  is  not  like  the 
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Holder  in  Due  Course. 


(4)  Collateral  for  Contemporaneotisly  Contracted  Debt. — Where  the  bill  or 
note  of  a  third  person  is  transferred  before  maturity  as  collateral  security  for 
a  contemporaneously  contracted  debt,  or  is  subsequently  transferred  in 
pursuance  of  an  agreement  made  at  the  time  of  contract,  the  transferee  is 
regarded  as  a  bona  fide  holder  for  value  in  the  usual  course  of  business,  and 
will  be  protected  against  latent  equities  between  antecedent  parties.1 


case  where  a  note  in  bank  is  taken  to  re- 
new one  already  existing.  In  that  case  the 
bank  gives  up  the  indorser  on  the  old  note, 
and  thereby  parts  with  the  security;  but  here 
the  plaintiffs  parted  with  nothing.  The  note 
was  not  taken,  therefore,  in  due  course  of 
trade."  See  also  Vatterlien  v.  Howell,  5 
Sneed  (Tenn.)  441 ;  Nichol  v.  Bate,  10  Yerg. 
(Tenn.)  429;  Van  VVyck  v.  Norvell,  2  Humph. 
(Tenn.)  192. 

To  give  a  party  receiving  negotiable  paper 
for  a  preceding  debt  the  rights  of  a  bona  fide 
holder,  there  must  be  affirmative  proof  of 
the  intention  to  receive  ths  paper  in  absolute 
discharge  and  satisfaction  of  the  debt;  for  the 
law  regards  the  payment  under  such  circum- 
stances as  conditional  only,  and  the  right  of 
the  creditor  to  proceed  upon  the  original  in- 
debtedness after  maturity  of  the  paper  is  un- 
impaired. Phoenix  Ins.  Co.  v.  Church,  81  N. 
Y.  218,  37  Am.  Rep.  494;  Philbrick  v.  Dallett, 
34  M.  Y.  Super.  Ct.  370.  See  also  Pratt  v. 
Foote,  9  N.  Y.  463,  where  the  court  distin- 
guishes such  a  case  and  the  case  where  a 
bank  receives  for  a  debt  a  check  drawn  upon 
itself  by  one  of  its  customers  and  charges  it 
in  account.    See  the  title  Checks. 

A  Question  for  th9  Jury. — A  promissory  note 
of  a  third  person,  taken  for  goods  sold  and 
delivered,  is  no  payment  unless  the  vendor 
specially  agrees  to  take  it  absolutely  as  pay- 
in:  nt;  and  where  a  note  was  taken  in  payment, 
and  a  receipt  in  full  given  by  the  vendor,  it 
was  held  that  it  was  a  question  of  fact  for  the 
jury  to  decide,  under  all  the  circumstances, 
whether  there  was  a  special  agreement  or 
not.  Johnson  v.  Weed,  9  Johns.  (N.  Y.)  310, 
6  Am.  Dec.  279. 

Agreement  by  Transferrer  to  Pay  if  Note  Prove 
Uncollectible. — Where  a  partnership  note  was 
ma  le  after  the  dissolution  of  the  firm,  by  one 
of  the  late  partners,  accepted  by  the  payee 
with  knowledge  of  the  fact,  and  transferred 
by  him  in  payment  of  an  antecedent  debt 
under  an  agreement  that  if  the  note  could  not 
be  collected  he  would  be  liable  for  a  part  of 
the  original  debt,  it  was  held  that  an  action  on 
the  note  could  not  be  maintained  by  the  as- 
signee against  the  partners.  Bristol  v. 
Sprague,  8  Wend.  (N.  Y.)  423. 

Insolvency  of  Maker  at  Timo  of  Transfer  of 
Note  -Ignoranoe  of  Parties.— Where  the  de- 
fendants, being  indebted  to  the  plaintiff  for 
goods  sold,  gave  him  the  promissory  note  of 
a  third  person,  which  was  received  by  him  in 
full  payment  and  discharge  of  his  debt,  and 
the  maker,  unknown  to  the  parties,  proved  to 
be  insolvent  at  the  time  of  the  transfer  of  the 
note,  it  was  held  that,  there  being  a  mutual 
mistake  of  fact,  the  plaintiff  was  entitled 
to  recover  his  original  debt  from  the  defend- 
ant. Roberts?/.  Fisher,  43  N.  Y.  is<),  3  Am. 
Rep.    680,  reversing    Roberts  v.   Fisher,  53 
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Barb.  (N.  Y.)  69.  See  also  Hussey  v.  Sibley, 
66  Me.  192,  22  Am.  Rep.  557. 

Pennsylvania.  — In  Hunter  v.  Moul,  98  Pa. 
St.  13.  42  Am.  Rep.  610,  it  was  held  that  the 
mere  acceptance  by  the  creditor  from  his 
debtor  of  the  note  of  a  third  person,  drawn  to 
the  creditor's  order,  in  case  of  an  antecedent 
indebtedness,  must,  in  the  absence  of  any 
special  agreement,  be  deemed  not  as  absolute 
payment,  but  as  conditional  payment  or  the 
receipt  of  collateral  security.  The  debtor  re- 
mains liable  for  his  own  debt  in  the  event  of 
nonpayment  of  the  note.  See  also  McCartney 
v.  Kipp,  171  Pa.  St.  644. 

Paper  Remitted  for  Collection. — As  to  the  title 
of  a  bank  to  paper  remitted  to  it  for  collection, 
see  the  title  Banks  and  Banking,  vol.  3,  p. 
815. 

1.  Collateral  for  Contemporaneously  Contracted 
Debt— England. — Palmer  v.  Richards,  1  Eng. 
L.  &  Eq.  529. 

Alabama. — Miller  v.  Boykin,  70  Ala.  469. 
Arkansas. — Brown  v.   Callaway,  41  Ark. 
418. 

Georgia. — Exchange  Bank  v.  Butner,  60 
Ga.  654. 

Iowa. — Stotts  v.  Byers,  17  Iowa  303;  Des 
Moines  Nat.  Bank  v.  Chisholm,  71  Iowa  675. 

Kansas. — State  Saw  Assoc.  v.  Hunt,  17 
Kan.  532;  Best  v.  Crall,  23  Kan.  482,  33  Am. 
Rep.  185. 

Louisiana. — Mechanics'  Bldg.  Assoc.  v.  Fer- 
guson, 29  La.  Ann.  548. 

Massachusetts. — Chicopec  Bank  v.  Chapin, 
8  Met.  (Mass.)  40. 

Missouri. — Logan  v.  Smith,  62  Mo.  455; 
Deere  v.  Marsden,  88  Mo.  512. 

Nebraska. — Ilelmer  v.  Commercial  Bank, 
28  Neb.  474. 

New  York. — Williams  v.  Smith,  2  Hill  (N. 
Y.)30i;  Ferdon  v.  Jones,  2  E.  D.  Smith  (N. 
Y.)  106;  Watson  v.  Cabot  Bank,  5  Sandf. 
(N.  Y.)  423;  Chenango  Bank  v.  Hyde,  4 
Cow.  (N.  Y.)  567;  State  Bank  v.  Van- 
derhorst,  32  N.  Y.  553;  Belmont  Branch 
Bank  v.  Iloge,  35  N.  Y.  65. 

Pennsylvania. — Munn  v  McDonald.  10 
Watts  (Pa.)  270;  Miller  v.  Pollock,  99  Pa.  St. 
202. 

Texas. — Sec  Texas  Banking,  etc.,  Co.  v. 
Turnlcy,  61  Tex.  365. 

Vermont. — Griswold  v  Davis,  31  Vt.  390; 
Noycs  v.  Landon,  59  Vt.  569. 

Wisconsin.  —  Bond  -•.  Wiltsc,  12  Wis.  611; 
Lyon  V.  Ewings,  17  Wis.  63;  Curtis  v.  Mohr, 
18  Wis.  615;  Bowman  V.  Van  Kurrn,  29  Wis. 
20(),  9  A m.  Rrp.  554. 

Debt  Creatnd  at  Timo  of  Assignment.  —  Where 
a  person  takes  a  negotiable  bill  or  note  as 
collateral  security  for  a  debt  which  is  created 
at  the  same  time,  he  is  n  holder  for  value. 
Griswold  v.  Davis,  31  Vt.  390. 

In  Logan  v.  Smith,  62  Mo.  455,  the  court. 
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Holder  in  Due  Course. 


So  where  the  Bill  or  Note  of  a  Third  Person  is  Given  by  Him  as  Collateral  Security  for  a  contem- 
poraneously contracted  debt  of  another,  it  will  be  held  to  form  part  of  the 
consideration,  and  the  creditor,  as  a  holder  in  due  course,  may  recover  thereon.1 

(5)  Collateral  for  Pre-existing  Debt — (a)  in  General. — Upon  the  question  as 
to  whether  the  holder  of  a  bill  or  note  taken  as  collateral  security  for  a  pre- 
existing debt  is  a  holder  for  value  in  due  course  of  business,  and  consequently 
entitled  to  protection  against  the  latent  equities  of  third  parties,  the  authori- 
ties are  in  irreconcilable  conflict. 

(b)  History  of  Conflict. — This  conflict  originated  in  an  early  decision  of 
Chancellor  Kent,8  who  maintained,  adversely  to  the  evident  trend  of  English 
authority,  that  the  transfer  of  negotiable  paper  in  payment  of,  or  as  collateral 
security  for,  an  antecedent  debt  of  the  transferrer,  would  not  entitle  the  trans- 
feree to  protection  as  a  holder  in  due  course. 

This  Doctrine  was  Subsequently  Repudiated  by  the  Supreme  Court  of  the  United  States 
in  a  case  arising  in  New  York,3  which  has  been  universally  followed  by  the 
federal,  and  very  generally  by  the  state,  courts.4     Subsequently,  however, 


in  speaking  of  Goodman  v.  Simonds,  19  Mo. 
106,  said:  "That  case  goes  only  to  the  ex- 
tent of  declaring  that  one  who  takes  nego- 
tiable paper  as  collateral  security  for  a  pre- 
existing debt  will  hold  it  subject  to  all  the 
equities  existing  between  the  original  parties. 
It  is  otherwise  in  the  case  at  bar.  Logan 
took  Smith's  note  as  collateral  security,  not 
for  a  pre-existing  debt,  but  for  a  debt  cre- 
ated at  the  time  and  on  the  faith  thereof, 
with  notice  of  no  equities,  and  he  thereby 
undoubtedly  became  a  holder  for  value." 

If  A  deposits  bills  indorsed  in  blank  with 
B,  his  banker,  to  be  received  when  due,  and 
the  latter  raises'money  upon  them  by  pledg- 
ing them  with  C,  another  banker,  and  after- 
wards becomes  bankrupt,  A  cannot  maintain 
trover  against  C  for  the  bills.  Collins  v. 
Martin,  1  B.  &  P.  648. 

Subsequent  Delivery  in  Pursuance  of  Previous 
Agreement. — In  Miller  v.  Boykin,  70  Ala.  469, 
Somerville,  J.,  after  stating  the  Alabama 
rule  that  a  pre-existing  debt  does  not  consti- 
tute a  valuable  consideration  for  the  transfer 
of  negotiable  paper  as  collateral  security, 
said  :  "  But  where  one  honestly  receives  a 
negotiable  bill  or  note  before  maturity,  as 
collateral  security  for  a  debt  contracted 
simultaneously,  or  in  pursuance  of  a  previous 
agreement  made  at  the  time  the  debt  was  con- 
tracted, it  is  quite  well  settled  that  he  is  en- 
titled to  protection  against  secret  equities  or 
defects  of  which  he  had  no  notice." 

Notice  of  Want  of  Authority  in  Pledgor.— A 
bill  was  drawn  by  A  and  accepted  by  B  for 
the  purpose  of  being  discounted  and  having 
the  proceeds  applied  in  the  payment  of  other 
bills  accepted  by  B;  but  the  other  bills,  before 
they  became  due,  were  paid  by  B,  who  di- 
rected A  to  hold  the  first-mentioned  bill  for 
his  (B's)  use,  and  not  to  part  with  it  without 
his  authority;  A,  however,  for  his  own  pur- 
poses, indorsed  it  to  C  for  a  valuable  consid- 
eration, having  first  informed  the  latter  that 
it  belonged  to  B,  and  that  he  (A)  had  no 
authority  to  part  with  it.  It  was  held  that 
the  property  in  the  bill  was  in  B,  the  ac- 
ceptor, and  that  he  might,  under  these  cir- 
cumstances, maintain  trover  for  the  bill 
against  C.  Evans  v.  Kymer,  I  B.  &  Ad. 
528,  20  E.  C.  L.  437. 


1.  Collateral  Given  by  Drawer  or  Maker  as  Se- 
curity for  Debt  of  Third  Person.— In  Leonard  v. 
Vredenburgh,  8  Johns.  (N.  Y.)2g,  5  Am.  Dec. 
317,  it  was  held  that  where  A  applied  to  B  for 
goods  on  credit,  and  B  refused  to  let  him  have 
them  without  security,  on  which  A  drew  a 
promissory  note  for  the  amount,  under  which 
C  wrote,  "  I  guarantee  the  above,"  and  the 
goods  were  thereupon  delivered,  this  was  a 
collateral  undertaking  of  C;  but  further,  that 
there  was  no  necessity  for  any  distinct  con- 
sideration passing  directly  between  B  and  C, 
for,  being  all  one  entire  transaction,  the  deliv- 
ery of  the  goods  to  A  supported  the  promise 
of  C  as  well  as  the  promise  of  A.  See  Nicker- 
son  v.  Howard,  19  Johns.  (N.  Y.)  113.  See  also 
supra,  this  title,  Consideration. 

2.  Bay  v.  Coddington,  5  Johns.  Ch.  (N.  Y.) 
54,  9  Am.  Dec.  268,  affirmed  in  20  Johns.  (N.  Y.) 
637- 

3.  Swift  v.  Tyson,  16  Pet.  (U.  S.)  1,  per 

Story,  J. 

4.  Collateral  Security  —  Pre-existing  Debt  a 
Valuable  Consideration — England. — Bosanquet 
v.  Dudman,  r  Stark.  1,  2  E.  C.  L.  11;  Haywood 
v.  Watson,  4  Bing.  496,  15  E.  C.  L.  55;  Perci- 
val  v.  Frampton,  2  C.  M.  &  R.  180;  Poirier  v. 
Morris,  2  El.  &  Bl.  89,  75  E.  C.  L.  89:  Collins 
v.  Martin,  1  B.  &  P.  64S;  Barnett  v.  Brandao, 
6  M.  &  G.  630,  46  E.  C.  L.  630. 

United  States.— Swift  v.  Tyson,  16  Pet.  (U. 
S.)  1;  Oates  v.  National  Bank,  100  U.  S.  239; 
Brooklyn  City,  etc.,  R.  Co.  v.  National  Bank, 
102  U.  S.  14;  McCarty  v.  Roots,  21  How.  (U. 
S.)  432;  Wood  v.  Seitzinger,  2  Fed.  Rep.  843; 
Pugh  v.  Durfee,  1  Blatchf.  (U.  S.)  412;  Na- 
tional Bank  v.  Brooklyn  City,  etc.,  R.  Co.,  14 
Blatchf.  (U.  S.)  242  ;  In  re  Wiley,  4  Biss.  (U. 
S.)  171.  See  also  Townsley  v.  Sumrall,  2 
Pet.  (U.  S.)  170;  Coolidge  v.  Payson,  2  Wheat. 
(U.  S.)  66.  But  see  Smith  v.  Babcock,  2 
Woodb.  &  M.  (U.  S.)  246. 

California. — Payne  v.  Bensley,  8  Cal.  260, 
68  Am.  Dec.  318;  Naglee  v.  Lyman,  14  Cal. 
450;  Robinson  v.  Smith,  14  Cal.  94;  Sackett  v. 
Johnson,  54  Cal.  107.  See  also  Coit  v.  Hum- 
bert, 5  Cal.  260,  63  Am.  Dec.  128. 

Colorado. — See  Knox  v.  McFarran,  4  Colo. 
586;  McMurtrie  v.  Riddell,  9  Colo.  497;  Mer- 
chants' Bank  v.  McClelland,  9  Colo.  60S;  Har- 
aszthy  v.  Shandel,  1  Colo.  App.  137. 
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the  rule  as  laid  down  by  Chancellor  Kent  was  reasserted  by  the  Supreme 


Connecticut. — New  Haven  Sav.  Bank  v. 
Bates,  8  Conn.  505;  Bridgeport  City  Bank  v. 
Welch,  29  Conn.  475;  Osgood  v.  Thompson 
Bank,  30  Conn.  27;  Roberts  v.  Hall,  37  Conn. 
205,  9  Am.  Rep.  308. 

Georgia. — Gibson  v.  Conner,  3  Ga.  47; 
Meadow  v.  Bird,  22  Ga.  246.  See  also  Bond 
v.  Central  Bank,  2  Ga.  92. 

Illinois. — Manning  v.  McClure,  36  111.  490; 
Bowman  v.  Millison,  5S  111.  36;  Doolittle  v. 
Cook,  75  111.  354;  Worcester  Nat.  Bank  v. 
Cheeney,  87  111.  602;  Olney  First  Nat.  Bank  v. 
Beaird,  3  111.  App.  239;  Mclntire  v.  Yates,  104 
111.  491;  Joliet  First  Nat. Bank  v.  Adam, 138  111. 
483;  Mix  v.  National  Bank,  91  111.  20,  33  Am. 
Rep.  44.    See  also  Mayo  v.  Moore,  28  111.  428. 

Indiana. — Valette  v.  Mason,  1  Ind.  288; 
Rowe  v.  Haines,  15  Ind.  445,  77  Am.  Dec. 
IOI;  Straughan  v.  Fairchild,  80  Ind.  598. 

Kansas. — See  National  Bank  v.  Dakin,  54 
Kan.  656,  45  Am.  St.  Rep.  299. 

Louisiana. — Louisiana  State  Bank  v.  Gaien- 
nie,  21  La.  Ann.  555;  Dolhonde's  Succession, 
21  La.  Ann.  3;  Smith  v.  Isaacs,  23  La.  Ann. 
455;  Giovanovich  v.  Citizen's  Bank,  26  La. 
Ann.  15;  State  Nat.  Bank  v.  Cason,  39  La. 
Ann.  865;  Pavey  v.  Stauffer,  45  La.  Ann.  353; 
McPherson  v.  Boudreau,  48  La.  Ann.  431. 
See  also  Lapice  v.  Clifton,  17  La.  152. 

Maryland. — Maitland  z/.Citizen's  Nat. Bank, 
40  Md.  540.  17  Am.  Rep.  620. 

Massachusetts. — Chicopee  Bank  v.  Chapin, 
8  Met.  (Mass.)  40;  Stoddard  v.  Kimball,  6 
Cush.  (Mass.)  469,  4  Cush.  (Mass.)  604;  Fisher 
v.  Fisher,  98  Mass.  303;  Washington  Bank  v. 
Lewis,  22  Pick.  (Mass.)  24.  See  also  Culver 
v.  Benedict,  13  Gray  (Mass.)  7. 

Michigan. — See  Crump  v.  Berdan,  97  Mich. 
293,  37  Am.  St.  Rep.  345. 

Minnesota. — Rosemond  v.  Graham,  54  Minn. 
323,  40  Am.  St.  Rep.  336. 

Missouri. — In  Missouri  the  decisions  have 
been  so  conflicting  that  the  question  may  be 
almost  regarded  as  open  at  present.  On  the 
one  hand  it  was  held,  in  Grants.  Kidwell,3o 
Mo.  455.  and  in  Boatman's  Sav.  Inst.  v.  Hol- 
land, 38  Mo.  49,  that  the  holder  of  a  note 
taking  it  as  collateral  security  for  a  pre-exist- 
ing debt  was  a  holder  for  value.  On  the 
other  hand  it  was  held,  in  Odell  v.  Gray,  IS 
Mo,  337,  55  Am.  Dec.  147;  Goodman  v. 
Simonds,  19  Mo.  106;  and  Brainard  v.  Reavis, 
2  Mo.  App.  490,  that  the  holder  under  such 
circumstances  was  not  a  holder  in  due  course. 
These  latter  decisions  were  followed  in  Wells 
v.  Jones,  41  Mo.  App.  1,  where  it  was  held 
that,  the  question  being  still  open,  it  should 
be  decided  in  the  negative.  Whether  the 
earlier  Supreme  Court  decisions,  subsequent- 
ly overruled,  together  with  the  later  Appel- 
late Court  decisions,  are  to  prevail  seems 
open  to  doubt.  The  doctrine  of  stare  decisis 
would,  in  this  state  of  the  law,  be  difficult  of 
application.  See,  for  a  discussion  of  the 
Missouri  decisions  on  this  point,  Conrad  v. 
Fisher,  37  Mo.  App.  352.  See  also  Strauss 
v.  Ilirsch,  63  Mo.  App.  95. 

New  Jersey. — Allaire  v.  Hartshornc,  21  N. 
I.  L.  665,  47  Am.  Dec.  175;  Armour  v.  Mc- 
Michacl,  36  N.  J.  L.  92. 


Rhode  Island. — Bank  of  Republic  v.  Car- 
rington,  5  R.  I.  515,  73  Am.  Dec.  83;  Cobb  v. 
Doyle,  7  R.  I.  550. 

South  Carolina. — Charleston  Bankr\  Cham- 
bers, 11  Rich.  L.  (S.  Car.)  657;  Dearman  v. 
Trimmier,  26  S.  Car.  506. 

Texas. — Greneaux  v.  Wheeler,  6  Tex.  515; 
Hardie  v.  Wright,  83  Tex.  345. 

Vermont. — Atkinson  v.  Brooks,  26  Vt.  569, 
62  Am.  Dec.  592.  See  also  Austin  v.  Curtis, 
31  Vt.  64. 

West  Virginia. — Devendorf  v.  West  Vir- 
ginia Oil,  etc.,  Co.,  17  W.  Va.  135;  Ilotchkiss 
v.  Fitzgerald  Patent  Prepared  Plaster  Co. 
(W.  Va.  1895),  23  S.  E.  Rep.  576. 

Transfer  as  Collateral  Is  in  Usual  Course  of 
Trade. — In  Brooklyn  City,  etc.,  R.  Co.  v.  Na- 
tional Bank,  102  U.  S.  14,  it  is  said  that  one 
of  the  grounds  upon  which  some  courts  of 
high  authority  refuse  to  apply  the  rule  an- 
nounced in  Swift  v.  Tyson,  16  Pet.  (U.  S.)  1, 
that  the  transfer  of  negotiable  instruments 
as  collateral  security  for  existing  debts  con- 
stitutes the  holder  one  for  value,  is  that 
transactions  of  that  kind  are  not  in  the  usual 
and  ordinary  course  of  commercial  dealings. 
But  Mr.  Justice  Harlan  maintained  that 
such  an  objection  is  not  sustained  by  the 
recognized  usages  of  the  commercial  world, 
nor  by  sound  reason,  saying  that  the  trans- 
fer of  negotiable  paper  as  security  for  ante- 
cedent debts  constitutes  a  material  and  an 
increasing  portion  of  the  commerce  of  the 
country;  that  such  transactions  have  become 
very  common  in  financial  circles;  that  they 
have  grown  out  of  the  necessities  of  busi- 
ness; and  that,  in  these  days  of  great  com- 
mercial activity,  they  contribute  largely  to 
the  benefit  and  convenience  both  of  debtors 
and  creditors.  See  also  Bachellor  v.  Priest, 
12  Pick.  (Mass.)  399. 

Indemnity  as  Consideration  for  Transfer  — 
Measure  of  Damage. — In  Grant  v.  Kidwell, 
30  Mo.  455,  it  was  held  that  an  antecedent 
liability  incurred  by  the  indorsee  of  a  nego- 
tiable promissory  note,  assigned  before  ma- 
turity, as  surety  for  the  payee  and  indorser, 
is  a  sufficient  consideration  to  support  the 
indorsee's  title.  He  is,  however,  a  holder 
for  value  merely  in  the  sense  that  he  will  be 
entitled  to  recover  against  the  maker  of  the 
note  only  to  the  extent  of  the  liability  in- 
curred by  him  as  surety  for  the  payee,  any 
overplus  beyond  his  liability  being  consid- 
ered as  without  consideration. 

Transfer  must  Be  for  a  Specific  Debt.  —  Where 
a  promissory  note,  indorsed  in  blank,  was 
accidentally  loft  by  the  owner  in  a  broker's 
office,  and  the  broker,  without  himself  in- 
dorsing It,  deposited  it  in  a  bank  to  which  he 
was  indebted  for  money  lent,  payable  on  de- 
mand, and  to  which  he  was  accustomed  to 
give,  as  collateral  security  for  such  loans, 
his  own  memorandum  checks  payable  on 
demand,  or  indorsed  notes,  it  was  held  that 
the  bank  could  not  hold  the  note  as  against 
the  rightful  owner,  without  showing  that 
they  took  it  in  the  usual  course  of  business 
or  as  security  for  a  specific  debt.  Mcrriam 
v.  Granite  Bank,  8  Gray  (Mass.)  254. 
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Court  of  New  York,1  and  has  since  been  followed  uniformly  not  only  in  that 
state,  but  in  others.2 


Collateral  Tainted  with  Usury— Measure  of 
Damage. — If  a  note  tainted  with  usury  is 
assigned  by  the  payee  to  a  creditor  as  col- 
lateral security  for  a  pre-existing  debt,  he  is 
a  holder  for  value,  but  only  to  the  extent  of 
ih  •  debt  due  him.  The  same  defense  may 
be  made  to  the  residue  of  the  note  as  if  it 
ha  1  not  been  assigned.  Saylor  v.  Daniels, 
37  111.  331,  87  Am.  Dec.  250. 

Banker  a  Holder  for  Value  where  Acceptances 
Exceed  Cash  Balance. — In  Bosanquet  v.  Dud- 
man,  1  Stark,  r,  2  E.  C.  L.  n,  it  was  held  that 
when  a  banker's  acceptances  exceed  the  cash 
balance  in  his  hands  he  holds  collateral 
securities  for  value,  and  may  recover  against 
the  acceptor  of  an  accommodation  bill  (de- 
posited with  him  as  collateral  security  before 
it  became  due)  although  the  party  who  depos- 
ited the  bill  had  it  in  his  hands  when  it  be- 
came due,  and  has  received  satisfaction  from 
the  drawer. 

Right  of  Holder  to  Prove  Claim  in  Bankruptcy. 
— Where  a  creditor  held  securities  of  a  third 
person  to  a  greater  amount  than  the  debt 
due  by  his  debtor,  these  securities  having 
been  deposited  by  the  debtor  as  collateral, 
and  both  the  debtor  and  the  third  person 
became  bankrupt,  it  was  held  that  the  cred- 
itor might  prove  his  debt  before  the  as- 
signees in  bankruptcy  and  receive  dividends 
upon  the  full  amount  of  the  security  to  the 
extent  of  twenty  shillings  in  the  pound  upon 
the  actual  debt.  Ex  p.  Bloxham,  6  Ves. 
Jr.  449. 

Transferee  without  Notice  Protected  by  Indorse- 
ment after  Notice. — In  ATorth  Carolina  it  has 
been  held  that  where  one,  without  notice  of 
a  prior  equity  for  a  valuable  consideration, 
obtains  a  transfer  of  a  note  as  security  for 
debts  due  him,  he  may  protect  himself,  even 
after  notice,  by  taking  an  indorsement  of  the 
note,  thus  acquiring  a  legal  title  in  aid  of  his 
equity,  and  the  two  rights  thus  united  will 
prevail.  Baggarly  v.  Gaither,  2  Jones  Eq. 
(N.  Car.)  80. 

Collateral  Transferred  as  Collateral — Violation 
of  Statute. — In  Gardner  v.  Gager,  1  Allen 
(Mass.)  502,  it  was  held  that  proof  that  a 
note  was  transferred  to  the  plaintiff  by  the 
indorsee,  in  violation  of  a  statute  (Stat. 
1855,  c.  213)  which  made  it  criminal  to  dis- 
pose of  collateral  security  before  maturity 
of  the  debt  secured,  without  authority,  would 
not  defeat  an  action  against  the  maker  and 
indorser;  and  that  proof  that  the  holder  re- 
ceived it  as  collateral  security  for  another 
debt,  which  matured  at  a  later  date,  from 
brokers  who  informed  him  at  the  time  that 
at  or  before  its  maturity  they  would  wish  to 
change  ft  ana  substitute  other  security  for 
it,  was  not  sufficient  to  put  him  on  inquiry  as 
to  their  title  to  it. 

Assignment  as  Collateral  by  Indorser  who 
has  Taken  up  Dishonored  Accommodation  Paper. — 
Where  an  accommodation  bill  of  exchange 
was  taken  up  by  one  of  the  indorsers,  and 
there  was  no  special  agreement  that  they 
should  be  bound  to  pay  in  equal  proportions 
as  cosureties,  the  indorser  who  took  it  up 


was  held  to  have  a  right  to  assign  it  as  col- 
lateral security  for  a  pre-existing  debt,  so 
that  the  assignee  might  maintain  an  action 
on  it  against  the  original  payee,  who  was 
also  an  indorser.  McCarty  v.  Roots,  21 
How.  (U.  S.)  432. 

Demand  of  Payment  of  Debt  Secured  Not  Pre- 
requisite to  Suit  on  Collateral. — In  Paine  v. 
Furnas,  117  Mass.  290,  it  was  held  that  where 
the  payee  of  a  promissory  note,  payable  to 
himself  or  bearer,  delivered  it  as  collateral 
security  to  a  creditor  before  its  maturity,  the 
holder  might,  at  the  maturity  of  the  note, 
maintain  an  action  thereon  against  the  maker 
without  previously  demanding  payment  of 
the  original  loan  from  the  payee. 

Suit  upon  Collateral  after  Judgment  against 
Pledgor. — In  Fisher  v.  Fisher,  98  Mass.  303, 
it  was  held  that  the  recovery  of  a  judgment 
against  the  pledgor  of  a  negotiable  promis- 
sory note,  as  collateral  security  for  an  exist- 
ing debt,  would  not  preclude  the  holder  from 
suing  upon  the  collateral,  where  the  judg- 
ment remained  unsatisfied. 

Test  as  to  Actual  Payment  or  Collateral  Se- 
curity.— The  most  sure  and  correct  test  as  to 
whether  a  bill  of  exchange  has  been  received 
as  actual  payment,  or  collateral  security 
merely,  is  to  ascertain  whether  the  party  re- 
ceiving the  bill  has  precluded  himself  from 
suing  on  the  original  cause  of  action,  or  from 
recovering  a  judgment  as  to  so  much  of  his 
debt  as  the  bill  amounts  to.  May  v.  Quimby, 
3  Bush  (Ky.)  96. 

1.  Stalker  v.  M'Donald,  6  Hill  (N.  Y.)  93. 
40  Am.  Dec.  389. 

2.  Pre-existing  Debt  Held  Not  a  Valuable  Con- 
sideration— Alabama. — Cullum  v.  Branch  of 
State  Bank,  4  Ala.  21,  37  Am.  Dec.  725;  Mo- 
bile Bank  v.  Hall,  6  Ala.  639,  41  Am.  Dec.  72; 
Andrews  v.  McCoy,  8  Ala.  920,  42  Am.  Dec. 
669;  McKensie  v.  Branch  Bank,  28  Ala.  606, 
65  Am.  Dec.  369;  Rutledge  v.  Townsend,  38 
Ala.  706;  Mobile  Bank  v.  Poelnitz,  61  Ala. 
147;  Connerly  v.  Planter's,  etc.,  Ins.  Co.,  66 
Ala.  432;  Haden  v.  Lehman,  83  Ala.  243; 
Vann  v.  Marbury,  100  Ala.  438,  46  Am.  St. 
Rep.  70.  See  also  Reid  v.  Mobile  Bank,  70 
Ala.  199. 

Arkansas . — Bertrand  v.  Barkman,  13  Ark. 
150,  decided  before  the  adoption  of  the  law 
merchant  (Gantt's  Dig.,  §  566).  See  also  Win- 
ship  v.  Merchants'  Nat.  Bank,  42  Ark.  22. 

Iowa. — Iowa  College  v.  Hill,  12  Iowa  462; 
Ryan  v.  Chew,  13  Iowa  589;  Ruddick  v. 
Lloyd,  15  Iowa  441,  83  Am.  Dec.  423;  Davis 
v.  Strohm,  17  Iowa  421;  Union  Nat.  Bank 
v.  Barber,  56  Iowa  559;  Bone  v.  Tharp,  63 
Iowa  223. 

Kentucky. — Alexander  v.  Springfield  Bank, 
2  Mete.  (Ky.)  534;  Lee  v.  Smead,  1  Mete. 
(Ky.)  628;  May  v.  Quimby,  3  Bush  (Ky.)  96. 

Maine.— Bramhall  v.  Beckett,  31  Me.  205; 
Nutter  v.  Stover,  48  Me.  163;  Smith  v.  Bib- 
ber, 82  Me.  34. 

Mississippi. — In  Mississippi  the  decisions 
seem  to  be  founded  upon  express  legislative 
enactment,  whereby  negotiability  (in  the 
sense  in  which  the  word  is  used  in  the  law 
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Arguments  Pro  and  Con. —On  the  One  Hand  it  is  held,  in  conformity  with  the  opinion 
of  the  Supreme  Court  of  the  United  States,  that  the  transferee  is  entitled  to 


merchant)  is  withdrawn  from  all  bills  of  ex- 
change and  promissory  notes,  with  the  ex- 
ception of  those  that  are  payable  to  bearer. 
See  Annotated  Code  of  Miss.  1892,  §  3503; 
Brooks  v.  Whitson,  7  Smed.  &  M.  (Miss.)  513; 
Meridian  First  Nat.  Bank  v.  Strauss,  66  Miss. 
479;  Allen  v.  Bratton,  47  Miss.  119;  and 
Woodsen  v.  Owens  (Miss.  1892),  12  So.  Rep. 
207;  the  last  two  cases  were  decided  accord- 
ing to  the  Tennessee  doctrine,  the  notes  being 
payable  in  that  state. 

New  Hampshire. — Jenness  v.  Bean,  10  N. 
H.  266,  34  Am.  Dec.  152;  Williams  v.  Little, 

11  N.  H.  66;  Fletcher  v.  Chase,  16  N.  H.  38; 
Rice  v.  Raitt,  17  N.  H.  116.  See  also  Wood- 
stock Bank  v.  Kent,  15  N.  H.  579. 

But  where  the  owner  of  negotiable  paper 
has,  for  a  certain  purpose,  intrusted  it  to  the 
care  and  possession  of  an  agent  selected  by 
himself,  and  that  agent,  in  breach  of  his  trust, 
has  transferred  the  paper  as  collateral  se- 
curity for  a  loan  made  to  him  upon  the  faith 
of  that  security,  and  the  innocent  owner  or 
the  innocent  pledgee  must  suffer  a  loss  from 
such  breach  of  trust  in  the  owner's  agent, 
the  loss  falls  on  the  principal  whose  agent 
caused  the  loss.  Tucker  v.  New  Hampshire 
Sav.  Bank,  58  N.  H.  83,  42  Am.  Rep.  580; 
Clement  v.  Leverett,  12  N.  H.  317. 

New  York. — Coddington  v.  Bay,  20  Johns. 
(N.  Y.)  637,  11  Am.  Dec.  342,  affirming  5 
Johns.  Ch.  (N.  Y.)  54,  9  Am.  Dec.  268  ; 
Stalker  v.  M'Donald,  6  Hill  (N.  Y.)  93, 
40  Am.  Dec.  389;  Wardell  v.  Howell,  9 
Wend.  (N.  Y.)  170;  Lawrence  v.  Clark,  36 
N.  Y.  128;  Scott  v.  Betts,  Hill  &  D.  Supp. 
(N.  Y.)363;  Goldsmid  v.  Lewis  County  Bank, 

12  Barb.  (N.  Y.)  407;  Stewart  v.  Small,  2 
Barb.  (N.  Y.)  559;  Spear  v.  Myers,  6  Barb. 
(N.  Y.)445;  Farrington  v.  Frankfort  Bank,  24 
Barb.  (N.  Y.)  554,  31  Barb.  (N.  Y.)  183;  Corn- 
stock  v.  Hier,  73  N.  Y.  269,  29  Am.  Rep.  142; 
Prentiss  v.  Graves,  33  Barb.  (N.  Y.)  621; 
American  Exch.  Bank  v.  Corliss,  46  Barb. 
(N.  Y.)  19;  Small  v.  Smith,  1  Den.  (N.  Y.)  583; 
Weaver  v.  Barrlen,  49  N.  Y.  286;  Moore  v. 
Ryder,  65  N.  Y.  441;  Duncan  v.  Gosche,  8 
Bosw.  (N.  Y.)  243;  Scott  v.  Ocean  Bank,  23 
N.  Y.  289;  West  v.  American  Exch.  Bank,  44 
Barb.  (N.  Y.)  175;  Clark  v.  Gallagher,  20 
How.  Pr.  (N.  Y.  Supreme  Ct.)  308;  Covell 
v.  Tradesman's  Bank,  1  Paige  (N.  Y.)  131; 
Philbrick  v.  Dallctt,  34  N.  Y.  Super.  Ct.  370. 
See  also  Furniss  v.  Gilchrist,  1  Sandf. 
(N.Y.)53- 

Ohio,  —  Roxborough  v.  Mcssick,  6  Ohio  St. 
448,  67  Am.  Dec  346:  Rcznor  v.  Hatch,  7 
Ohio  St.  249;  Quebec  Hank  v.  Wayand,  2 
Cine.  Super.  Ct.  Rep.  (Ohio)  538.  Sec  also 
Cleveland  v.  State  Bank,  16  Ohio  St.  236,  88 
Am.  Dec.  445. 

Pennsylvania, — Dcpcau  v.  Waddington,  6 
Whart.  (Pa.)  220,  36  Am.  Dec.  216;  Pctric  v. 
Clark.  11  S.  &  R.  (Pa.)  377,  14  Am.  Dec.  636; 
Kirkpatrick  v.  Muirhead,  r6  Pa.  St.  117; 
Lord  v.  Ocean  Bank,  20  Pa.  St.  3R4,  59  Am. 
Dec.  728;  Taylor's  Appeal,  45  Pa.  St.  83; 
Lcnhcim  v.  Wilm.i  rdi  ng ,  55  Pa.  St.  73;  Ash- 
ton's  Appeal,  73  Pa.  St.  153;  Smith  v.  Home- 


land, 78  Pa.  St.  252;  Royer  v.  Keystone  Nat. 
Bank,  83  Pa.  St.  248;  Carpenter  v.  National 
Bank,  106  Pa.  St.  170;  Maynard  v.  Philadel- 
phia Sixth  Nat.  Bank,  9S  Pa.  St.  250;  Altoona 
Second  Nat.  Bank  v.  Dunn,  151  Pa.  St.  228, 
31  Am.  St.  Rep.  742;  Oakford  v.  Johnson,  2 
Miles  (Pa.)  203;  Jackson  v.  Polack,  2  Miles 
(Pa.)  362. 

Tennessee. —  King  v.  Doolittle,  1  Head 
(Tenn.)  77;  Rhea  v.  Allison,  3  Head  (Tenn.) 
176;  Vatterlien  v.  Howell,  5  Sneed  (Tenn.) 
441;  Martin  v.  Citizens'  Bank,  etc.,  Co.,  94 
Tenn.  176.  See  also  Kimbro  v.  Lytic,  10 
Yerg.  (Tenn.)  417,  31  Am.  Dec.  585. 

Virginia. — Prentice  v.  Zane,  2  Gratt.  (Ya.) 
261.  The  authority  of  this  case  was,  how- 
ever, much  shaken  by  the  comments  of  Mon- 
cure,  J.,  in  the  later  case  of  Davis  v.  Miller, 
14  Gratt.  (Va.)  r,  in  which  he  points  out 
that  in  Prentice  v.  Zane,  2  Gratt.  (Va.)  261, 
the  note  was  made  in  Philadelphia,  and  that 
the  decision  was  therefore  conformed  to  the 
law  of  Pennsylvania,  and  adds  that  "the 
question  may  therefore  be  considered  as  still 
unsettled  in  this  state." 

Wisconsin. — Cook  v.  Helms,  5  Wis.  107; 
Jenkins  v.  Schaub,  14  Wis.  r;  Bowman  v. 
Van  Kuren,  29  Wis.  209.  9  Am.  Rep.  554; 
Body  v .  Jewsen,  33  Wis.  402. 

Michigan. — In  Hcnriques  v.  Ypsilanti  Sav. 
Bank,  84  Mich.  168,  it  was  held  that  where 
a  person  was  induced  to  sign  as  surety  two 
promissory  notes  of  the  maker,  under  such 
circumstances  as  would  have  prevented  their 
enforcement  except  in  the  hands  of  a  bona 
fide  holder  for  value  without  notice,  which 
notes  were  received  and  held  by  the 
bank  as  additional  security  to  the  dishonored 
note  of  the  maker,  the  bank  parted  with  no 
value  and  was  not  such  an  innocent  holder 
of  the  notes  as  would  protect  it  against  the 
equity  between  the  maker  and  the  surety. 

Where  a  note  was  held  as  collateral  security 
for  a  debt,  and  after  its  dishonor  another 
note  was  given  by  the  debtor  to  secure  the 
claim,  and  the  bank  retained  the  first  note  as 
collateral  security  for  the  new  note,  it  was 
held  that  the  first  note  was  subject  in  its 
hands  to  all  defenses  between  the  original 
parties,  on  the  ground  that  the  receipt  of 
the  debtor's  note,  was  a  new  transaction,  and 
that  therefore,  having  taken  the  bill  after 
its  dishonor,  they  were  subject  to  such 
defense.    City  Bank  v.  Dill,  84  Mich.  ?^(). 

Holder  Not  for  Value  New  York,  [n  Stalker 
v.  M'Donald,  6  Hill  (N.  Y.)  93-4"  Am.  Dec. 
389,  Walworth,  Chancellor,  said:  "  In  Cod- 
dington 7'.  Bay,  20  Johns.  (N.  Y.)  637,  11  Am . 
Dec.  342,  this  court  did  not,  so  far  as  I  have 
been  able  to  discover,  run  counter  to  any  de- 
cision which  had  ever  been  made  in  this  state 
or  in  England  previous  to  that  time.  For  the 
decision  admits  that  the  fii'tiii  fi,ie  holder  of 
negotiable  paper,  who  has  received  it  for  a 
valuable  consideration,  without  notice  or 
reasonable  ground  to  suspect  a  defect  in  the 
title  of  the  person  from  whom  it  was  taken  in 
the  usual  course  of  business  or  trade,  is  en- 
titled to  full  protection;  but  that  where  he 
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protection  on  the  ground  that,  for  the  benefit  and  convenience  of  the  commer- 
cial world,  as  wide  an  extent  as  possible  should  be  given  to  the  credit  and  cir- 
culation of  negotiable  paper,  and  that,  where  such  paper  is  transferred  as 
collateral  security  for  an  antecedent  debt,  the  creditor  is  thereby  enabled  to 
realize  or  secure  his  debt,  and  may  thus  prolong  his  credit  and  forbear  to  utilize 
his  legal  remedies,  whereas  the  debtor  has  the  advantage  of  making  his  nego- 
tiable securities  equivalent  to  cash.1    A  further  reason  for  this  view  is,  that 


has  received  it  for  an  antecedent  debt,  either 
as  a  nominal  payment  or  as  a  security  for 
payment,  without  giving  up  any  security  for 
such  debt  which  he  previously  had,  or  pay- 
ing any  money,  or  giving  any  new  consider- 
ation, he  is  not  a  holder  of  the  note  for  a  val- 
uable consideration,  so  as  to  give  him  any 
equitable  right  to  detain  it  from  its  lawful 
owner.  This  principle  of  protecting  the  bona 
fide  holder  of  negotiable  paper  who  has  paid 
value  for  it,  or  who  has  relinquished  some 
available  security  or  valuable  right  on  the 
credit  thereof,  is  derived  from  the  doctrines 
of  the  courts  of  equity  in  other  cases  where  a 
purchaser  has  obtained  the  legal  title  without 
notice  of  the  equitable  right  of  a  third  person 
to  the  property.  It  has  been  uniformly 
held  by  the  courts  of  equity,  in  such  cases, 
that  the  purchaser  who  has  obtained  the 
legal  title  as  a  mere  security  or  payment  of  a 
pre-existing  debt,  without  parting  with  any- 
thing of  value,  is  not  entitled  to  hold  the 
property  as  against  the  prior  equitable 
owner.  And  if  he  has  paid  but  a  part  of  the 
consideration,  or  value  of  the  property,  he  is 
only  entitled  to  be  considered  as  a  bona  fide 
purchaser  pro  tanto." 

Bill  Deposited  by  Payee  with  the  Drawee — Lia- 
bility of  Accommodation  Drawer. — Upon  the 
general  principles  of  the  law  merchant,  an 
accommodation  drawer  of  a  bill  of  exchange, 
due  at  a  distant  day,  for  the  benefit  of  the 
payee,  is  liable  to  the  drawees  for  the  amount 
thereof,  when  the  bill  has  been  by  the  payee, 
before  maturity,  indorsed  and  deposited  with 
the  drawees  as  collateral  security  for  the 
then  existing  indebtedness  of  the  payee  to 
t-he  drawees;  this  will  certainly  be  the  case 
where  the  drawees  have,  in  consideration  of 
the  deposit  of  the  bill  with  them,  forborne  suit 
upon  their  demand  against  the  payee.  Fel- 
lows v.  Harris,  12  Smed.  &  M.(Miss.)  462. 
See  also  the  title  Accommodation  Paper, 
vol.  1,  p.  365. 

1.  Reason  of  Doctrine  that  Giving  as  Collateral 
Constitutes  Value.  —  In  Swift  v.  Tyson,  16  Pet. 
(U.  S.)  1,  Mr.  Justice  Story  said:  "  We  have 
no  hesitation  in  saying  that  a  pre-existing 
debt  does  constitute  a  valuable  consideration 
in  the  sense  of  the  general  rule  already 
stated  as  applicable  to  negotiable  instru- 
ments. Assuming  it  to  be  true  (which,  how- 
ever, may  well  admit  of  some  doubt  from  the 
generality  of  the  language)  that  the  holder 
of  a  negotiable  instrument  is  unaffected 
with  the  equities  between  the  antecedent  par- 
ties, of  which  he  has  no  notice,  only  where  he 
receives  it  in  the  usual  course  of  trade  and 
business  for  a  valuable  consideration,  before 
it  becomes  due,  we  are  prepared  to  say  that 
receiving  it  in  payment  of  or  as  security  for 
a  pre-existing  debt  is  according  to  the  known 


usual  course  of  trade  and  business.  And 
why  upon  principle  should  not  a  pre-existing 
debt  be  deemed  such  a  valuable  considera- 
tion ?  It  is  for  the  benefit  and  convenience  of 
the  commercial  world  to  give  as  wide  an  ex- 
tent as  practicable  to  the  credit  and  circula- 
tion of  negotiable  paper,  that  it  may  pass  not 
only  as  security  for  new  purchases  and  ad- 
vances, made  upon  the  transfer  thereof,  but 
also  in  payment  of  and  as  security  for  pre- 
existing debts.  The  creditor  is  thereby 
enabled  to  realize  or  to  secure  his  debt,  and 
thus  may  safely  give  a  prolonged  credit,  or 
forbear  from  taking  any  legal  steps  to  enforce 
his  rights.  The  debtor  also  has  the  advan- 
tage of  making  his  negotiable  securities  of 
equivalent  value  to  cash.  But  establish  the 
opposite  conclusion,  that  negotiable  paper 
cannot  be  applied  in  payment  of  or  as  security 
for  pre-existing  debts  without  letting  in  all 
the  equities  between  the  original  and  ante- 
cedent parties,  and  the  value  and  circulation 
of  such  securities  must  be  essentially  dimin- 
ished, and  the  debtor  driven  to  the  embar- 
rassment of  making  a  sale  thereof,  often  at  a 
ruinous  discount,  to  some  third  person,  and 
then  by  circuity  to  apply  the  proceeds  to  the 
payment  of  his  debts.  What,  indeed,  upon 
such  a  doctrine  would  become  of  that  large 
class  of  cases  where  new  notes  are  given  by 
the  same  or  by  other  parties,  by  way  of  re- 
newal or  security  to  banks,  in  lieu  of  old 
securities,  discounted  by  them,  which  have 
arrived  at  maturity  ?  Probably  more  than 
one-half  of  all  bank  transactions  in  our 
country,  as  well  as  those  of  other  countries, 
are  of  this  nature.  The  doctrine  would 
strike  a  fatal  blow  at  all  discounts  of  nego- 
tiable securities  for  pre-existing  debts." 
While  this  case  really  turned  upon  the  point 
as  to  whether  the  holder  of  negotiable  paper 
taken  in  payment  of  a  pre-existing  debt  should 
be  regarded  as  a  holder  for  value,  the  dictum 
of  Mr.  Justice  Story  is  nevertheless  the 
foundation  of  the  well-established  rule  in  the 
federal  and  many  of  the  state  courts,  that 
the  transferee  of  negotiable  paper  as  collat- 
eral security  for  a  pre-existing  debt  is  a  holder 
for  value. 

In  Blanchard  v.  Stevens,  3  Cush.  (Mass.) 
162,  50  Am.  Dec.  723,  Dewey,  J.,  said:  "If 
the  party  had  not  received  the  note  as  collat- 
eral security,  he  might  have  pursued  other 
remedies  to  enforce  the  security  or  payment 
of  his  debt.  He  might  have  obtained  other 
securities,  or  perhaps  payment  in  money. 
It  is  a  fallacy  to  say  that  if  the  plaintiffs  are 
defeated  in  their  attempt  to  enforce  the  pay- 
ment of  these  notes,  by  allowing  this  defense 
to  prevail,  yet  nevertheless  they  are  in  as 
good  a  situation  as  they  would  have  been  in 
if  the  notes  had  not  been  transferred  to  them. 
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where  the  creditor  becomes  a  party  to  the  paper,  he  undertakes  to  fix  the  lia- 
bility of  prior  parties  by  due  presentation  for  payment  and  notice  of  nonpay- 
ment, which  undertaking  on  his  part  is  considered  as  constituting  a  valuable 
consideration.1 

On  the  Other  Hand  it  is  insisted  that,  in  the  absence  of  an  express  agreement 
for  forbearance  or  some  other  disadvantage  to  the  creditor,  so  far  from  parting 
with  value,  he  receives  a  benefit,  since  he  is  not  precluded  from  recourse  to  his 
original  cause  of  action  whenever  he  may  see  fit  to  recur  to  it,  and  besides  has 
the  additional  remedy  furnished  by  the  collateral.2 

Modification  of  Opinion  by  Chancellor  Kent. — In  the  later  editions  of  his  Commentaries, 
it  would  seem  that  Chancellor  Kent  modified  his  views  as  expressed  in  Bay  v. 
Coddington,3  and  became  inclined  to  concur  in  Mr.  Justice  Story's  opinion  as 
expressed  in  Swift  v.  Tyson.4 

(c)  Eight  of  Holder  against  Subsequent  Attaching  Creditor  of  Payee. — The  holder  of  a 
note  transferred  to  him  by  the  payee  as  collateral  security  for  a  pre-existing 
debt  is  entitled  to  hold  it  as  against  a  subsequent  attaching  creditor  of  the 
payee;  nor  will  the  fact  that  the  note,  though  payable  to  order,  is  not 
indorsed  by  the  payee,  but  is  transferred  by  delivery  only,  affect  his  right.5 

Where  Some  New  and  Valuable  Consideration  Passes  at  the  Time  the  Collateral  is  Given,  such 
as  a  further  loan,  or  advancement  then  made,  or  an  agreement  for  further 
time  to  pay  the  original  debt,  or  an  exchange  of  securities  therefor,  it  is  held, 
even  in  those  courts  which  deny  that  the  holder  of  negotiable  paper  trans- 

That  fact  is  assumed  and  not  proved,  and, 
from  the  very  nature  of  the  case,  is  a  matter 
of  entire  uncertainty.  The  convenience  and 
safety  of  those  dealing  in  negotiable  paper 
seem  to  require  and  justify  the  rule  that 
when  a  person  takes  a  negotiable  note  not 
overdue,  or  apparently  dishonored,  and  with- 
out notice,  actual  or  constructive,  of  the  want 
of  consideration,  or  other  defense  thereto, 
whether  in  payment  for  a  precedent  debt,  or 
as  collateral  security  for  a  debt,  the  holder 
should  have  the  legal  right  to  enforce  the 
same  against  the  parties  thereto,  notwith- 
standing such  defense  might  have  been  effect- 
ual as  between  the  original  parties." 

1.  Holder's  Obligation  to  Use  Diligence  to 
Charge  Prior  Parties  Is  a  Consideration. — In 
Brooklyn  City,  etc.,  R.  Co.  v.  National  Bank, 
102  U.  S.  14,  Mr.  Justice  Harlan  said:  "The 
bank  did  not  take  the  note  in  suit  as  a  mere 
agent  to  receive  the  amount  due  when  it  suited 
the  convenience  of  the  debtor  to  make  pay- 
ment. It  received  the  note  under  an  obliga- 
tion, imposed  by  the  commercial  law,  to  pre- 
sent it  for  payment,  and  give  notice  of  non- 
payment, in  the  mode  prescribed  by  the  set- 
tled rules  of  that  law.  We  are  of  opinion  that 
the  undertaking  of  the  bank  to  fix  the  liability 
of  prior  parties,  by  due  presentation  for  pay- 
ment and  due  notice  in  case  of  nonpayment — 
an  undertaking  necessarily  implied  by 
becoming  a  party  to  the  instrument — was  a 
sufficient  consideration  to  protect  it  against 
equities  existing  between  the  other  parties, 
of  which  it  had  no  notice.  It  assumed  the 
duties  and  responsibilities  of  a  holder  for 
value,  and  should  have  the  rights  and  privi- 
leges pertaining  to  that  position.  The  cor- 
rectness of  this  rule  is  apparent  incases  like 
the  one  now  before  us." 

2  Holder  as  Collateral  Receives  Benefit,  Not 
Detriment.  —  In  Van  Wyck  v.  Norvcll,  2 
Humph.  (Tcnn.)  192,  Green,  J.,  said:  "  It  is 


settled  as  a  general  rule  that  a  holder  com- 
ing fairly  by  a  bill  or  note  has  nothing  to  do 
with  the  transaction  between  the  original 
parties,  and  if  negotiable  paper  is  transferred 
for  a  valuable  consideration,  and  without 
notice  of  any  fraud,  the  right  of  the  holder 
shall  prevail  against  the  true  owner.  This 
principle  is  an  exception  to  the  general  rule 
of  law,  which  is  that  the  true  owner  is  en- 
titled to  his  property  wheresoever  he  may 
find  it.  But  with  a  view  to  favor  the  credit 
and  circulation  of  commercial  paper,  it  has 
been  deemed  consistent  with  sound  policy  to 
adopt,  in  relation  to  such  paper,  this  excep- 
tion as  a  rule.  Because  it  seems  reasonable 
that  the  innocent  holder,  having  incurred  loss 
by  giving  credit  to  the  paper,  and  having 
paid  a  fair  equivalent,  is  entitled  to  protec- 
tion. But  when  the  paper  has  been  received 
in  payment  of  or  as  security  for  a  pre-exist- 
ing debt,  no  such  reason  exists.  Such  debt 
may  be  a  good  consideration  as  between  th« 
holder  and  the  individual  from  whom  he  re- 
ceived the  paper,  but  it  can  be  no  reason  why 
he  should  hold  it  against  the  true  owner.  If 
he  had  parted  with  no  value,  nor  incurred 
any  new  responsibility  on  the  credit  of  the 
paper  he  received,  his  situation  is  rendered 
no  worse  by  surrendering  it  to  the  true 
owner  than  if  he  had  not  received  it.  It  is 
not,  therefore,  the  case  where  two  persons 
have  equal  equities,  as  is  the  case  where  the 
holder  makes  the  advance  on  the  credit  of 
the  paper." 

See  also  Rhea  v.  Allison,  3  Head  (Tcnn.) 
I76. 

3.  Bay  v.  Coddington,  5  Johns.  Ch.  (N.  Y.) 
54,  0  Am.  Dec.  269. 

4.  Swift  v.  Tyson,  16  Pet.  (U.  S.)  I. 
Sec  the  remarks  cf  Harlan,  J.,  in  Brooklyn 

City,  etc.,  R.  Co.  v.  National  Bank,  102  U.S. 
14,  citing  3  Kent's  Com.  81 ,  note  l>. 
6.  Davis  v.  Carson.  69  Mo.  609. 
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ferred  as  collateral  security  is  entitled  to  protection  against  latent  equities, 
that  the  transferee  may  enforce  his  claim  against  the  maker  or  acceptor.1 


1.  New  Consideration  at  Time  of  Transfer — 

England. — Hornblower  v.  Proud,  2  B.  &  Aid. 
327- 

United  States. — Goodman  v.  Simonds,  20 
How.  (U.  S.)  343- 

Alabama. —  Decatur  First  Nat.  Bank  v. 
Johnston,  97  Ala.  655. 

California. — Payne  v.  Bensley,  8  Cal.  260, 
63  Am.  Dec.  318;  Naglee  v.  Lyman,  14  Cal. 
450. 

Iowa. — Ruddick  v.  Lloyd,  15  Iowa  441,  83 
Am.  Dec.  423;  Stotts  v.  Byers,  17  Iowa  303; 
Lathrop  v.  Donaldson,  22  Iowa  234.  See  also 
Iowa  College  v.  Hill,  12  Iowa  462. 

Minnesota. — Rochester  First  Nat.  Bank  v. 
Bentley,  27  Minn.  87. 

Missouri, — Tyrell  v.  Cairo,  etc.,  R.  Co.,  7 
Mo.  App.  294;  Crawford  v.  Spencer,  92  Mo 
498,  i  Am.  St.  Rep.  745. 

New  York. — Nelson  v.  Edwards,  40  Barb. 
(N.  Y.)  279;  Traders'  Bank  v.  Bradner,  43 
Barb.  (N.  Y.)  379  ;  White  v.  Springfield  Bank, 
3  Sandf.  (N.  Y.)  222;  Watervliet  Bank  v. 
White,  1  Den.  (N.  Y.)  608;  Gahn  v.  Niemce- 
wicz,  11  Wend.  (N.  Y.)  312;  Salina  Bank  v. 
Babcock,  21  Wend.  (N.  Y.)  499;  Robbins  v. 
Richardson,  2  Bosw.  (N.  Y.)  248;  Youngs  v. 
Lee,  12  N.  Y.  551;  Boyd  v.  Cummings,  17 
N.  Y.  101;  Pratt  v.  Coman,  37  N.  Y.  440; 
Park  Bank  v.  Watson,  42  N.  Y.  490,  1  Am. 
Rep.  573;  Chrysler  v.  Renois,  43  N.  Y.  209; 
Phoenix  Ins.  Co.  v.  Church,  81  N.  Y.  218,  37 
Am.  Rep.  494;  Ward  v.  Howard,  88  N.  Y.  74; 
American  Exch.  Nat.  Bank  v.  New  York 
Belting,  etc.,  Co.,  148  N.  Y.  698.  See  also 
Essex  County  Bank  v.  Russell,  29  N.  Y.  673. 

Ohio. — Roxborough  v.  Messick,  6  Ohio  St. 
448,  67  Am.  Dec.  346. 

Pennsylvania. — Depeau  v.  Waddington,  6 
Whart.  (Pa.)  220,  36  Am.  Dec.  216. 

Tennessee. — Cherry  v.  Frost,  7  Lea  (Tenn.)  1. 

Wisconsin. — Bond  v.  Wiltse,  12  Wis.  611. 

Change  in  Legal  Rights  of  Parties. — In  Na- 
glee v.  Lyman,  14  Cal.  450,  Field,  C.J.,  said: 
"All  the  authorities,  however  conflicting  in 
other  respects,  concur  in  the  rule  that  where 
there  is  change  in  the  legal  rights  of  the 
parties  in  relation  to  the  antecedent  debt, 
the  creditor  taking  the  collateral  security  is 
considered  as  a  holder  for  value,  and  the 
paper  not  subject  to  equities  existing  be- 
tween the  original  parties."  See  also  Payne 
v.  Bensley,  8  Cal.  260,  68  Am.  Dec.  318; 
Hancock  v.  Hodgson,  4  111.  329;  Manning  v. 
McClure,  36  111.  490. 

Where  a  Note  is  Accepted  in  Renewal  and 
Satisfaction  of  an  older  note  with  different 
sureties,  it  is  not  given  for  a  pre-existent 
debt,  in  such  sense  as  to  let  in  defenses 
against  a  bona  fide  holder  who  acquired  it 
before  maturity.  Lookout  Bank  v.  Aull,  93 
Tenn.  645,  42  Am.  St.  Rep.  934. 

Waiver  of  Right  of  Attachment  a  Sufficient 
Consideration. — In  California  it  has  been 
held  that  taking  collateral  security  for  pre- 
existent  debts  changes  the  legal  rights  of  the 
parties,  since  it  operates  as  a  surrender,  by 
the  creditor,  of  the  right  to  attach  the  prop- 
erty of  the  debtor,  and  that  this  surrender  is 


a  sufficient  consideration.    Naglee  v.  Lyman, 
14  Cal.  451. 

Surrender    of    Debtor's  Notes. — In    Day  v. 

Saunders,  1  Abb.  App.  Dec.  (N.  Y  )  495,  the 
plaintiff,  on  receiving  the  debtor's  note  in- 
dorsed by  the  defendant,  which  was  a  diver- 
sion from  the  purpose  for  which  it  was 
intended,  surrendered  four  notes  of  the  * 
debtor,  two  of  which  were  due  and  two  not 
due.  The  court  said  that  there  was  no 
difference  in  principle  between  the  case  of  a 
surrender  of  notes  not  due  and  of  notes  due, 
and  reversed  the  judgment  of  the  court 
below,  founded  upon  this  distinction,  hold- 
ing that  the  plaintiff  was  a  holder  for  value 
of  the  note  in  suit  to  the  full  amount  of  the 
note  surrendered.  See  also  Brown  v.  Leav- 
itt,  31  N.  Y.  113. 

Express  Agreement  to  Forbear  Suit. —  In 
Deere  v.  Marsden,  88  Mo.  512,  it  was  held 
that  a  person  who  takes  a  note  as  collateral 
security  for  a  debt  created  at  the  time  is  a 
holder  for  value,  and  that  he  will  be  such  a 
holder  if  he  takes  the  note  for  a  pre-existing 
debt,  if  there  is  an  express  agreement  on 
his  part  to  forbear  suit  until  the  collateral 
matures. 

Agreement  must  Be  Definite  as  to  Time.  —  In 

Atlantic  Nat.  Bank  v.  Franklin,  55  N.  Y.  235, 
reversing  Atlantic  Nat.  Bank  v.  Franklin,  64 
Barb.  (N.  Y  )  449,  the  payees  of  a  negotiable 
note  being  indebted  to  the  plaintiff  upon  a 
call  loan,  upon  being  called  upon  to  pay 
proposed  to  give  additional  security  if  the 
plaintiff  would  allow  the  loan  to  remain  a 
little  longer,  and  in  pursuance  of  this  propo- 
sition brought  the  notes  in  suit  to  the  plain- 
tiff, who  placed  them  with  other  collateral. 
Upon  this  state  of  facts  it  was  held  that,  as 
no  definite  extension  was  agreed  upon,  there 
was  no  valid  agreement  for  forbearance,  and 
that  consequently  the  plaintiff  was  not  a 
bona  fide  holder  for  value.  See  also  Body  v. 
Jewsen,  33  Wis.  402. 

Unstipulated  Forbearance  Insufficient. — In  Ala- 
bama it  is  settled  that  where  a  negotiable 
paper  is  taken  as  collateral  security  for  a 
pre-existing  debt,  the  holder  is  not  a  pur- 
chaser for  value  in  the  due  course  of 
trade.  Nor  will  the  fact  that  he  afterwards 
granted  indulgence  or  forbearance  to  enforce 
his  remedies  for  the  collection  of  his  debt 
affect  the  principle  when  it  is  not  shown 
that  such  indulgence  or  forbearance  was  an 
element  of  the  contract  by  which  he  acquired 
the  paper.  Fenouille  v.  Hamilton,  35  Ala. 
319;  Bone  v.  Tharp,  63  Iowa  223. 

Fraudulent  Pledge  of  Nonnegotiable  Note  — 
Bight  of  Original  Holder. — C.  held  a  single  bill 
or  sealed  note  against  H.  for  two  thousand 
four  hundred  and  twenty-five  dollars,  pay- 
able to  himself  in  twelve  months  from  the 
date  with  interest.  C.  borrowed  of  M.  one 
hundred  dollars,  and  pledged  this  sealed 
note  to  him  to  secure  the  repayment,  and  in- 
dorsed his  name  in  blank  on  the  note.  M.t 
being  indebted  to  the  Tradesman's  Bank  in 
the  sum  of  two  thousand  six  hundred  dol- 
lars, agreed  to  transfer  the  note  to  the  bank 
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Debt  of  Third  Person. — Where  a  bill  or  note  is  given  as  collateral  security  for  an 
antecedent  debt  of  a  third  person,  in  order  to  protect  the  transferee  as  a  holder 
in  due  course  there  must  be  a  definite  agreement  for  forbearance,  or  some 
other  circumstance  of  detriment  to  him  or  advantage  to  the  debtor.1 

(6)  Nominal  Payment  and  Collateral  Security  Distinguished. — A  distinction 
has  been  made  by  some  courts  between  negotiable  paper  received  in  nominal 
payment  of  an  antecedent  debt  and  that  received  as  collateral  security  merely. 
In  the  former  case  the  right  of  action  on  the  original  indebtedness  is  suspended 
until  the  dishonor  of  the  security;  in  the  latter  the  security  is  held  only  as  a 
pledge,  leaving  to  the  creditor  the  right  to  enforce  the  original  debt  whenever 
he  may  see  fit  to  withdraw  any  expected  indulgence  to  the  debtor.2 


as  security  for  one  thousand  dollars,  part  of 
the  debt  he  owed  the  bank,  provided  the 
bank  would  advance  to  him  the  remainder  of 
the  note.  The  bank  advanced  the  money, 
and  M.  indorsed  his  name  in  blank  on  the 
note,  and  delivered  it  to  the  bank.  M.  after- 
wards became  insolvent,  and  never  paid  any 
part  of  the  one  thousand  dollars,  or  of  the 
money  advanced  to  him  by  the  bank.  Soon 
after  C.  delivered  the  note  to  M.,  M.  received 
a  larger  sum  of  money  belonging  to  C.  than 
the  amount  C.  owed  him.  The  bank  was 
ignorant  of  the  right  of  C,  and  gave  H.  notice 
not  to  pay  the  note  to  any  one  except  them- 
selves. C.  gave  notice  to  the  bank  of  his 
title  to  the  note,  and  demanded  it  from  them. 
The  bank  refused  to  deliver  C.  the  note,  and 
it  was  held  that  C,  having  both  the  prior 
equity  and  the  legal  right,  was  entitled  to 
the  note.  Covell  v.  Tradesman's  Bank,  r 
Paige  (N.  Y.)  131. 

1.  Collateral  for  Debt  of  Third  Person.— Crofts 
v.  Beale,  20  L.  J.  C.  P.  186,  11  C.  B.  172.  73 
E.  C.  L.  172;  Nelson  v.  Serle,  4  M.  &  W.  795, 
explaining  Poplewell  v.  Wilson,  I  Stra.  264; 
McGillivray  v.  Keefer,  4  U.  C.  Q.  B.  456; 
Bingham  v.  Kimball,  17  Ind.  396;  Wilson  v. 
Tucker,  64  Ind.  41;  Rogers  v.  Waters,  2  Gill 
&  J.  (Md.)  64;  Sumwalt  v.  Ridgely,  20  Md. 
107;  Mansfield  v.  Corbin,  2  Cush.  (Mass.)  151; 
Security  Bank  v.  Bell,  32  Minn.  409.  See  also 
Garnet  v.  Clarke,  n  Mod.  226. 

Extension  of  Time  upon  Debt  of  Another — Con- 
currence of  Debtor  Unnecessary. — In  Atherton 
v.  Marcy,  59  Iowa  650,  it  was  held  that 
where  the  defendant's  father  was  indebted  to 
the  plaintiffs  on  a  promissory  note  which  was 
about  to  fall  due,  and  the  defendant,  in  con- 
sideration of  a  six  months'  extension  of  time 
on  the  original  debt,  made  his  own  note 
therefor  payable  six  months  from  date,  the 
agreement  to  extend  the  time  was  sufficient 
consideration  to  support  the  new  note,  and 
that  it  was  not  material  that  the  extension 
of  time  was  agreed  upon  and  made  without 
the  concurrence  or  request  of  the  father.  See 
also  Parsons  v.  Frost,  f>f>  Mich.  230. 

Any  Detriment  to  the  Creditor  In  a  Sufficient  Con- 
sideration.—  In  Sowcrby  v.  Butcher.  2  Cromp. 
&  M.  368,  in  which  the  facts  were  that  the 
defendant  gave  the  plaintiff  a  bill  for  the 
amount  of  the  debt  due  said  plaintiff  by  a 
brother  of  the  defendant,  for  which  he  was 
in  no  wise  responsible,  it  was  said  by  Baylcy, 
Baron:  "The  debt  of  a  third  person  is  a 
good  and  valid  consideration  for  which  a 
party  may  bind  himself  by  a  bill,  and  tin 


consideration  need  not  of  necessity  be  such 
as  would  enable  the  plaintiffs  to  sue  on  a 
special  contract.  If  there  is  a  detriment  to 
the  plaintiffs,  and  they  have  a  right  to  insist 
upon  a  bill  from  any  person,  that  is  enough; 
and  it  is  not  sufficient  for  the  defendant  to 
show  that  there  was  not  such  a  consideration 
as  would  support  an  action  independently  of 
the  bill." 

Note  Given  by  an  Administrator  for  Debt  of  His 
Intestate. — There  is  a  sufficient  consideration 
to  bind  an  administrator  personally  upon  a 
note  given  by  him  for  a  debt  of  his  intestate 
if  there  is  an  agreement  of  forbearance  or  if 
there  are  assets  in  his  hands.  Germania 
Bank  v.  Michaud,  62  Minn.  459;  Troy  Bank 
v.  Topping,  9  Wend.  (N.  Y.)  273;  Schoonmaker 
v.  Roosa.  17  Johns.  (N.  Y.)  301.  See  also 
Ridout  v.  Bristow,  I  Cromp.  &  J.  231.  See 
also  the  title  Executors  and  Administra- 
tors. 

2.  Distinction  between  Nominal  Payment  and 
Collateral  Security. — In  Austin  v.  Curtis,  31 
Vt.  64,  Bennett,  J.,  said  :  "  As  I  understand 
the  cases  there  is  a  class  of  securities  pay- 
ble  on  time,  the  taking  of  which  on  an  ante- 
cedent debt  implies  an  agreement  for  the 
suspension  of  the  antecedent  debt,  but  that 
class  of  cases  is  confined  to  those  where  the 
creditor  accepts  the  note  or  bill  for  and  on 
account  of  the  antecedent  debt,  and  the  new 
security,  for  the  time  being  at  least,  is  to 
take  the  place  of  and  represent  the  original 
debt.  That  class  is  distinguishable  from  and 
not  to  be  confounded  with  the  class  where  the 
creditor  has  accepted  simply  a  new  additional 
or  collateral  security  for  an  antecedent  debt. 
In  the  former  transaction  an  agreement  to 
give  time  may  be  implied,  but  not  out  of  the 
latter  transaction.  There  the  new  security  is 
held  only  as  a  pledge,  leaving  the  creditor 
with  the  right  to  enforce  the  old  security 
whenever  he  shall  see  fit  to  withdraw  any 
expected  indulgence  to  the  principal,  and  at 
the  same  time  leaving  to  the  surety  the  right 
of  coming  into  a  court  of  equity  at  any  time 
for  relief.  If  it  should  be  said  that  the  dis- 
tinction between  the  two  classes  of  cases  is 
shadowy  and  fine-spun  (and  even  if  this 
should  be  admitted),  it  will  not,  in  my  view, 
justify  the  court  in  disregarding  the  dis- 
tinction and  confounding  the  cases.  *  •  * 
But  I  apprehend  the  distinction  in  the  cases 
Is  well  taken,  and  that  while  nn  ngrccme-nt 
to  give  time  may  be  implied  in  the  case 
where  the  new  security  takes  the  plate  of 
and  stands,  for  the  time  being,  in  lieu  of  the 
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(7)  Crediting  Depositor  with  Proceeds  of  Discounted  Paper. — Where  a  bank 
discounts  paper  for  a  depositor  who  is  not  in  its  debt,  and  gives  him  credit 
upon  its  books  for  the  proceeds  of  such  paper,  it  is  not  a  bona  fide  holder  for 
value,  so  as  to  be  protected  against  infirmities  in  the  paper,  unless,  in  addition 
to  the  mere  fact  of  crediting  the  depositor  with  the  proceeds  of  the  paper,  some 
other  and  valuable  consideration  passes.  Such  a  transaction  simply  creates  the 
relation  of  debtor  and  creditor  between  the  bank  and  the  depositor  ;  and  so  long 
as  that  relation  continues  and  the  deposit  is  not  drawn  out,  the  bank  is  held 
subject  to  the  equities  of  prior  parties,  even  though  the  paper  has  been  taken 
before  maturity  and  without  notice.1 


old  security,  yet  if  the  new  security  is  but 
additional  and  collateral  to  the  old,  I  think  it 
may  well  be  said  that  the  fact  of  taking  the 
new  security  on  time  does  not  prove  a  prom- 
ise to  give  time,  but  doubtless  may  furnish 
ground  for  an  expected  indulgence  which  the 
principal  debtor  is  bound  to  treat  as  being  at 
all  times  countermandable  at  the  will  of  the 
creditor."  See  also  Kearslake  v.  Morgan,  5 
T.  R.  513;  Carlson  v.  Winterson,  3  Misc.  Rep. 
(N.  Y.  C.  PI.)  63. 

Debtor's  Note  in  Nominal  Payment — Discharge 
of  Indorser. — In  Myers  v.  Welles,  5  Hill  (N. 
Y.)  463,  a  note  was  indorsed  by  W.  for  the 
accommodation  of  B.,  the  maker,  who  there- 
upon confessed  judgment  in  favor  of  the 
former  by  way  of  indemnity.  B.  transferred 
the  note  to  M.  as  collateral  security  for  the 
price  of  goods  to  be  thereafter  purchased, 
informing  the  latter  of  the  fact  that  W.  was 
only  an  accommodation  indorser.  Goods  were 
accordingly  sold  by  M.  to  B.,  from  time  to 
time,  and  on  a  settlement  of  the  account 
between  them,  some  months  after  the  note 
became  due,  B.  was  found  indebted  in  a  large 
amount,  for  which  M.  took  his  notes  payable 
at  a  future  day.  It  was  held  that  this  sus- 
pended M.'s  right  to  sue  B.  until  the  last- 
mentioned  notes  became  due,  and  that  W. 
was  consequently  discharged  from  liability  as 
indorser.  See  also  Fellows  v.  Prentiss,  3 
Den.  (N.  Y.)  512,  45  Am.  Dec.  484. 

Debtor's  Note  as  Collateral — Liability  of  In- 
dorser of  Original  Note. — In  Weakly  v.  Bell,  9 
Watts  (Pa.)  273,  36  Am.  Dec.  116,  it  was  held 
that  the  taking  of  a  new  note  of  equal  degree 
from  the  debtor  himself,  or  from  a  strangerat 
the  instance  of  the  debtor,  is  not  an  extin- 
guishment of  the  first  note,  nor  will  it  release 
an  indorser  of  the  same  unless  the  holder 
should  agree  to  accept  the  note  in  satisfaction, 
or  to  give  time  for  the  payment  of  the  first 
note. 

Acceptance  of  Postdated  Check. — Where  the 
holder  of  a  promissory  note,  on  the  day  that 
it  became  due,  accepted  from  the  maker  a 
check  drawn  upon  a  bank  by  a  firm  consist- 
ing of  the  maker  and  a  third  person,  dated 
six  days  afterwards,  which  check  was  to  be 
in  full  satisfaction  of  the  note  in  case  it  was 
paid  at  maturity,  it  was  held  that  this 
amounted  to  a  suspension  of  the  remedy 
against  the  maker  and  discharged  the  in- 
dorser. Okie  v.  Spencer,  2  Whart.  (Pa.)  253, 
30  Am.  Dec.  251. 

When  Bight  of  Action  on  Original  Contract 
Revives  —  Quaere.  —  In  Clark  v.  Young,  1 
Cranch   (U.  S.)  181,  it   is   made   a  qucere 


whether,  where  a  promissory  note  of  a  third 
person  is  indorsed  by  the  purchaser  of  goods 
to  the  vendor  as  a  conditional  payment  for 
the  goods,  the  vendor  is  obliged  to  sue  the 
maker  of  the  note  before  he  can  resort  to  the 
purchaser  of  the  goods  on  the  original  con- 
tract of  sale. 

1.  Entry  upon  Books  Not  a  Purchase  for  Value. — 
In  Central  Nat.  Bank  v.  Valentine,  18  Hun 
(N.  Y.)  417,  the  plaintiff,  by  its  president,  dis- 
counted the  notes  and  gave  the  makers  credit 
on  the  books  of  the  bank  for  the  amount,  but 
no  money  was  actually  paid  or  thing  of  value 
parted  with  by  the  plaintiff  upon  the  strength 
of  the  indorsement  or  the  discount.  Ingalls, 
J.,  said:  "Under  such  circumstances  the 
plaintiff  cannot  be  regarded  the  bona  fide 
holder  of  said  notes  for  value,  as  we  under- 
stand the  law  as  settled  by  the  adjudications 
upon  that  subject.  The  mere  giving  of  credit 
by  entering  the  amount  on  the  books,  and 
not  actually  parting  with  a  dollar  upon  the 
strength  of  the  indorsement,  cannot  be  re- 
garded parting  with  value  in  the  sense  which 
the  law  contemplates.  The  parties  in  whose 
favor  the  credit  was  given  might  never  draw 
or  appropriate  any  portion  of  the  fund."  To 
the  like  effect  see  also  Manufacturer's  Nat. 
Bank  v.  Newell, 71  Wis.  309;  Lancaster  County 
Nat.  Bank  v.  Huver,  114  Pa.  St.  216;  Dough- 
erty v.  Central  Nat.  Bank,  93  Pa.  St.  227,  39 
Am.  Rep.  750;  Dresser  v.  Missouri,  etc.,  R. 
Constr.  Co.,  93  U.  S.  92. 

Effect  of  Withdrawal  of  Deposit  before  Notice 
to  Bank. — Although  the  mere  crediting  of  an 
account  by  a  bank  to  its  depositor,  where  the 
effect  of  the  credit  is  only  to  increase  the  bal- 
ance due  the  depositor,  is  not  a  payment  and 
does  not  make  the  bank  a  purchaser  for  value, 
yet  if,  before  receiving  notice  of  any  infirmity 
in  the  paper,  it  pays  out  on  the  checks  of  the 
depositor  the  full  amount  due  him,  including 
the  discount,  it  thereby  becomes  a  purchaser 
for  value  so  as  to  be  entitled  to  full  protec- 
tion. Fox  v.  Kansas  City  Bank,  30  Kan.  441; 
Dreilling  v.  Battle  Creek  First  Nat.  Bank,  43 
Kan.  197,  19  Am.  St.  Rep.  126. 

State  of  Accounts  must  be  Shown. — But  mere 
evidence  that,  at  the  time  when  negotiable 
paper  was  discounted  by  a  bank,  the  bank 
merely  gave  credit  for  the  amount  of  the  in- 
strument to  the  person  selling  the  same,  who 
had  an  account  with  the  bank,  without  show- 
ing the  state  of  the  account  at  that  or  any 
other  time,  will  not  of  itself  and  alone  prove 
that  the  bank  was  not  a  purchaser  for  value, 
for  at  the  time  of  discount  the  depositor 
may  have  been  in  the  bank's  debt,  under 
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(8)  Accommodation  Paper. — In  case  of  accommodation  paper,  whether  given 
in  payment  of  or  as  collateral  security  for  a  pre-existing  debt,  there  being  no 
restriction  as  to  its  use,  the  transferee  is  regarded  as  a  bona  fide  holder  for 
value,  and  will  consequently  be  protected  against  latent  equities  between  the 
original  parties. 

But  where  Accommodation  Paper  is  Diverted  from  the  purpose  for  which  it  was  origi- 
nally intended,  some  new  consideration  must  pass  in  order  to  entitle  the  pledgor 
to  recover  upon  it.1 

c.  BONA  FIDES — (i)  In  General. — In  order  to  his  protection  against  the 
equities  and  defenses  available  between  antecedent  parties,  the  holder  of  a  bill 
or  note  must  receive  it  in  good  faith.  As  to  what  will  amount  to  mala  fides 
upon  his  part  there  has  been  great  conflict  of  authority. 

(2)  Good  Faith  the  Original  Criterion. — In  the  earlier  decisions  in  England 
the  good  faith  of  the  holder  alone  was  considered,  where  the  question  arose  as 
to  his  right  to  protection  against  equities  and  defenses  that  would  otherwise 
have  defeated  his  right  of  recovery.2 

(3)  Circumstances  of  Suspicion. — In  1824,  however,  Lord  Abbott,  afterwards 
Lord  Tenterden,  laid  down  the  rule  that  where  the  holder  took  the  paper 
under  circumstances  which  ought  to  have  excited  the  suspicion  of  a  prudent 
man,  then,  notwithstanding  he  had  given  full  value  for  it,  he  could  not  recover.3 

Modification  of  Tenterden's  Rule— Gross  Negligence  the  Test. — This  doctrine,  as  laid 
down  by  Lord  Tenterden,  met  with  little  favor,  and  in  1834  Lord  Denman 


which  circumstance  the  latter  would  be  a 
holder  for  value  pro  tanto.  Mann  v.  Spring- 
field Second  Nat.  Bank,  34  Kan.  746.  See  the 
title  Hanks  and  Hanking,  vol.  3,  p.  815. 

1.  For  a  Full  Discussion  of  the  Rights  of  the 
Holder  of  Accommodation  Paper,  transferred  in 
payment  of  or  as  collateral  security  for  a  pre- 
existing debt,  see  the  title  Accommodation 
Paper,  vol.  1,  pp.  365.  379. 

2.  Original  Rule. — Peacock  v.  Rhodes,  Doug. 
633;  Miller  v.  Race,  I  Burr.  452;  Walmesley 
v.  Child,  cited  in  Grant  z>.  Vaughan,  3  Burr. 
1524:  Anonymous,  I  Salk.  126;  Grant  v. 
Vaughan,  3  Burr.  1 5 1 6 ;  Anonymous,  I  Ld. 
Raym.  738;  Morris  v.  Lee,  2  Ld.  Raym. 
1396. 

In  Lawson  v.  Weston,  4  Esp.  N.  P.  56,  a 
bill  had  been  lost,  and  was  advertised  by  the 
owner.  Subsequently  it  was  discounted  by  a 
banker,  and  suit  brought  upon  it  by  him.  It 
was  contended  by  the  defense  that  he  should 
have  used  diligence  to  inquire  into  the  cir- 
cumstances, as  well  respecting  the  bill  as  of 
the  person  who  offered  to  discount  it;  but 
Lord  Kcnyon  said:  "  If  there  was  any  fraud 
in  the  transaction,  or  if  a  bona  fide  considera- 
tion had  not  been  paid  for  the  bill  by  the 
plaintiffs,  to  be  sure  they  could  not  recover; 
but  to  adopt  the  principle  of  the  defense  to 
the  full  extent  stated  would  be  at  once  to 
paralyze  the  circulation  of  all  the  paper  in 
the  country,  and  with  it  all  its  commerce. 
The  circumstance  of  the  bill  having  been  lost 
might  have  been  material  if  they  could  bring 
knowledge  of  that  fact  home  to  the  plaintiffs. 
The  plaintiffs  might  or  might  not  have  seen 
the  advertisement,  and  it  would  be  going 
great  length  to  say  that  a  banker  was  bound 
to  make  Inquiry  concerning  every  bill  brought 
to  him  to  discount." 

3.  Circumstances  of  Suspicion.  Bcckwilh  v. 
Corrall,  2  C.  &  P.  261,  12  E.  C.  L.  121 ;  Strange 


v.  Wigney,  6  Bing.  677,  19  E.  C.  L.  201;  Down 
v.  Hailing,  4  B.  &  C.  330,  10  E.  C.  L.  347; 
Snow  v.  Peacock,  3  Bing.  406,  13  E.  C.  L.  25; 
Easley  v.  Crockford,  10  Bing.  243,  25  E.  C. 
L.  116. 

Lord  Tenterden's  View.  — In  Gill  v.  Cubit,  3 
B.  &  C.  466,  10  E.  C.  L.  154,  a  bill  of  exchange 
was  stolen  during  the  night,  and  taken  to  the 
office  of  a  discount  broker  early  in  the  fol- 
lowing morning  by  a  person  whose  features 
were  known,  but  whose  name  was  unknown, 
to  the  broker,  and  the  latter,  being  satisfied 
with  the  name  of  the  acceptor,  discounted  the 
bill  according  to  his  usual  practice,  without 
any  inquiry  of  the  person  who  brought  it. 
In  a  suit  by  the  holder  against  the  acceptor, 
Lord  Chief  Justice  Abbott  (Lord  Tenterden) 
instructed  the  jury  that  they  should  consider 
whether  the  plaintiff  took  the  bill  under  cir- 
cumstances which  ought  to  have  excited  the 
suspicion  of  a  prudent  and  careful  man.  If 
they  thought  that  he  had  taken  the  bill  under 
such  circumstances,  then,  notwithstanding  he 
had  given  the  full  value  for  it,  they  ought  to 
find  a  verdict  for  the  defendant.  A  verdict 
having  been  found  for  the  defendant,  upon  a 
motion  for  a  new  trial  this  instruction  was 
held  to  be  correct;  and  the  same  judge,  in 
speaking  of  the  rule  laid  down  by  Lord  Ken- 
yon  in  Lawson  v.  Weston,  4  Esp.  N.  P.  56, 
said:  "  It  seems  to  me  that  it  is  a  great  en- 
couragement to  fraud,  and  it  is  the  duty  of 
the  court  to  lay  down  such  rules  as  will  tend' 
to  prevent  fraud  and  robbery,  and  not  give 
encouragement  to  them.  For  these  reasons, 
notwithstanding  all  the  unfeigned  reverence 
I  feel  for  everything  that  fell  from  Lord  Ken- 
yon,  bv  whom  Lawson  v.  Weston,  4  Esp.  N. 
P.  56,  was  derided,  I  cannot  think  the  view 
taken  by  thai  learned  lord  at  that  lime  was  a 
correct  one;  and  that  being  so,  I  am  of  opin- 
ion that  Ibis  rule  ought  to  be  discharged. 
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modified  it  to  a  large  extent  by  making  "gross  negligence"  the  test  of  the 
bona  fides  of  the  holder.1 

Abandonment  of  Tenterden's  Rule. — Subsequently  Lord  Tenterden's  rule  was  ab- 
solutely abandoned  and  the  original  doctrine  re-established,  that  whereas  gross 
negligence  is  admissible  in  evidence  to  show  mala  fides,  it  is  not  of  itself  suffi- 
cient to  subject  the  holder  to  equities  and  defenses  available  as  between  the 
original  parties.2 

Rule  of  American  Courts. — While  there  has  been  more  or  less  conflict  of  authority 
in  the  decisions  of  the  various  courts  of  the  United  States,  many  originally,  and 
a  few  even  now,  following  the  rule  as  laid  down  by  Lord  Tenterden,3  it  ma} 
safely  be  stated,  as  the  overwhelmingly  prevailing  doctrine,  that  circumstances 
of  suspicion,  or  even  gross  negligence,  are  merely  admissible  as  evidence  tend- 


1.  Modification  of  Rule— Gros6  Negligence  the 
Test. — Crook  v.  Jadis,  5  B.  &  Ad.  909,  27  E. 
C.  L.  234,  was  an  action  by  the  indorsee 
against  the  drawer  of  an  accommodation  bill 
which  had  been  fraudulently  disposed  of  by 
the  first  indorsee,  and  afterwards  discounted 
by  the  plaintiff.  Lord  Denman  instructed  the 
jury  to  find  for  the  plaintiff  if  they  thought 
he  had  not  been  guilty  of  gross  negligence 
in  taking  the  bill  under  the  circumstances 
given  in  evidence.  A  verdict  having  been 
found  for  the  plaintiff,  on  a  motion  for  a  new 
trial  Lord  Denman  said:  "  I  used  the  expres- 
sion 'gross  negligence'  advisedly,  because  I 
thought  nothing  lessought  to  have  prevented 
the  plaintiff  from  recovering  on  the  bill." 
Patteson,  J.,  said:  "I  never  could  under- 
stand what  is  meant  by  a  party's  taking  a  bill 
under  circumstances  which  ought  to  have 
excited  the  suspicion  of  a  prudent  man."  See 
also  Backhouse  v.  Harrison,  5  B.  &  Ad.  1098, 
27  E.  C.  L.  276. 

2.  Restoration  of  Early  Rule. — Uther  v.  Rich, 
10  Ad.  &  El.  784,  37  E.  C.  L.  232;  Arbouin  v. 
Anderson,  1  Q.  B.  498,  41  E.  C.  L.  642;  Foster 
v.  Pearson, 1  C.  M.  &  R.  849;  Solomons  v.  Bank 
of  England,  13  East  135,  note;  Bank  of  Bengal 
v.  M'Leod,  13  Jur.  945;  Bank  of  Bengal  v. 
Fagan,  7  Moo.  P.  C.  72;  Raphael  v.  Bank  of 
England,  33  Eng.  L.  &  Eq.  276;  Carlon  v. 
Ireland,  5  El.  &  Bl.  765,85  E.  C.  L.  765. 

In  Goodman  v.  Harvey,  4  Ad.  &  El.  870,  31 
E.  C.  L.  212,  Lord  Denman,  C.J.,  said  :  "  The 
question  I  offered  to  submit  to  the  jury  was, 
whether  the  plaintiff  had  been  guilty  of  gross 
negligence  or  not.  I  believe  we  are  all  of 
opinion  that  gross  negligence  only  would  not 
be  a  sufficient  answer  where  the  party  has 
given  consideration  for  the  bill.  Gross  negli- 
gence may  be  evidence  of  mala  fides,  but  is 
not  the  same  thing.  We  have  shaken  off  the 
last  remnant  of  the  contrary  doctrine.  Where 
the  bill  has  passed  to  the  plaintiff,  without 
any  proof  of  bad  faith  in  him,  there  is  no 
objection  to  his  title."  See  also  Willis  v. 
Bank  of  England,  4  Ad.  &  El.  21,  31  E.  C.  L. 
19;  Phelan  v.  Moss,  67  Pa.  St.  59. 

3.  American  Cases  Following  Tenterden's  Rule. 
— Many  of  the  earlier  American  cases  fol- 
lowed the  doctrine  as  laid  down  in  Gill  v. 
Cubit,  3  B.  &  C.  466,  10  E.  C.  L.  154,  but 
since  the  repudiation  of  that  doctrine  in 
England  a  large  majority  of  the  states  have 
also  abandoned  it. 

Connecticut. — Hall  v.  Hale,  8  Conn.  336. 


Illinois.  —  McConnell  v.  Hodson,  7  111.  640; 
Russell  v.  Hadduck,  8  111.  233,  44  Am.  Dec. 
693;  Sturges  v.  Metropolitan  Nat.  Bank,  49 
111.  220. 

Indiana. — Coffin  v.  Anderson,  4  Blackf. 
(Ind.)  395. 

Kentucky. — Adkins  v.  Blake,  2  J.  J.  Marsh. 
(Ky.)  40. 

Louisiana. — Vairin  v.  Hobson,  8  La.  50.  28 
Am.  Dec.  125;  Nicholson  v.  Patton,  13  La. 
213;  Maurin  v.  Chambers,  16  La.  207;  Lapice 
v.  Clifton,  17  La.  152.  See  also  Marsh  v. 
Small,  3  La.  Ann.  402,  48  Am.  Dec.  452. 

Maine. — Nutter  v.  Stover,  48  Me.  163. 

Massachusetts. — Ayer  v.  Hutchins,  4  Mass. 
370,  3  Am.  Dec.  232;  Cone  v.  Baldwin,  12  Pick. 
(Mass.)  545. 

Missouri. — Hamilton  v.  Marks,  52  Mo.  78, 
14  Am.  Rep.  391;  Horton  v.  Bayne,  52  Mo. 
531;  Greer  v.  Yosti,  56  Mo.  307;  Buckner  v. 
Jones,  1  Mo.  App.  538.  See  also  Bennett  v. 
Torlina,  56  Mo.  309. 

New  York. — Anderson  v.  Van  Alen,  12 
Johns.  (N.  Y.)  343;  Wiggin  v.  Bush,  12  Johns. 
(N.  Y.)  306,  7  Am.  Dec.  324;  Brown  v.  Taber, 

5  Wend.  (N.  Y.)  566;  Safford  v.  Wyckoff,  4 
Hill(N.  Y.)  442,  reversing  I  Hill  (N.  Y.)  11; 
Pringle  v.  Phillips,  5  Sandf.  (N.  Y.)  157; 
Holbrook  v.  Mix,  1  E.  D.  Smith  (N.  Y.)  154. 

North  Carolina. — Bunting  v.  Ricks,  2  Dev. 

6  B.  Eq.  (N.  Car.)  130,  32  Am.  Dec.  699; 
Hulbert  v.  Douglas,  94  N.  Car.  122;  Farthing 
v.  Dark,  109  N.  Car.  291. 

Pennsylvania. — Beltzhoover  v.  Blackstock, 
3  Watts  (Pa.)  20,  27  Am.  Dec.  330;  Holme  v. 
Karsper,  5  Binn.  (Pa.)  469. 

Tennessee. — Hunt  v.  Sandford,  6  Yerg. 
(Tenn.)  387;  Van  Wyck  v.  Norvell,  2  Humph. 
(Tenn.)  195;  Ryland  v.  Brown,  2  Head  (Tenn.) 
270;  Merritt  v.  Duncan,  7  Heisk.  (Tenn.)  156, 
19  Am.  Rep.  612. 

Vermont. — Sandford  v.  Norton,  14  Vt.  22S; 
Roth  v.  Colvin,  32  Vt.  125;  Gould  v.  Stevens, 
43  Vt.  125,  5  Am.  Rep.  265;  Pierce  v.  Kibbee, 
51  Vt.  559;  Ormsbee  v.  Howe,  54  Vt.  182.  41 
Am.  Rep.  841;  Bromley  v.  Hawley,  60  Vt,  46. 

Statutory  Enactment  in  Georgia. — Under  the 
Code  of  Georgia  (1S82).  §  2790,  it  is  pro- 
vided that  any  circumstance  which  would 
place  a  prudent  man  upon  his  guard  in  pur- 
chasing negotiable  paper  shall  be  sufficient 
to  constitute  notice  to  a  purchaser  of  such 
paper  before  it  is  due.  See  also  Powell  v. 
Franklin,  62  Ga.  171;  Phillips  v.  Loyd,  S3  Ga» 
536. 
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ing  to  show  mala  fides,  but  do  not  of  themselves  preclude  the  holder  from 
recovery.1 


I.  American  Cases  Hepudiating  Gill  v.  Cubit — 

United  States.— -Swift  v.  Tyson,  16  Pet.  (U.  S.) 
i;  Goodman  v.  Simonds,  20  How.  (U.  S.)  343; 
Pittsburgh  Bank  v.  Neal,  22  How.  (U.S.)  96; 
Murray  v.  Lardner,  2  Wall.  (U.  S.)  110; 
Hotchkiss  v.  National  Banks,  21  Wall.  (U.  S.) 
354;  Collins  v.  Gilbert,  94  U.  S.  761;  Crom- 
well v.  Sac  County,  96  U.  S.  51;  Shaw  v. 
Railroad  Co.,  101  U.  S.  564;  Brooklyn  City, 
etc.,  R.  Co.  v.  National  Bank,  102  U.  S.  41; 
Swift  v.  Smith,  102  U.  S.  442;  Sherman  Bank 
v.  Apperson,  4  Fed.  Rep.  25;  Mitchell  v. 
Catchings,  23  Fed.  Rep.  710;  Clark  v.  Evans, 
66  Fed.  Rep.  263. 

Colorado. — Merchants'  Bank  v.  McClelland, 
9  Colo.  608;  Coors  v.  German  Nat.  Bank,  14 
Colo.  202;  Rand  v.  Pantagraph  Stationery 
Co.,  1  Colo.  App.  270;  Tourtelotte  v.  Brown, 
I  Colo.  App.  408. 

Connecticut. — Brush  v.  Scribner,  II  Conn. 
388;  Ladd  v.  Franklin,  37  Conn.  53;  Craft's 
Appeal,  42  Conn.  146;  Rowland  v.  Fowler,  47 
Conn.  347;  Credit  Co.  v.  Howe  Mach.  Co.,  54 
Conn.  357,  1  Am.  St.  Rep.  123.  See  also 
Skidmore  v.  Clark,  47  Conn.  20. 

Georgia. — Matthews  v.  Poythress,  4  Ga. 
287;  Moye  v.  Waters,  51  Ga.  13. 

Illinois. — Comstock  v.  Hannah.  76  111.  530; 
Shreeves  v.  Allen,  79  111.  553;  Murray  v. 
Beckwith,  81  111.  43;  De  Long  v.  Schrocder,  45 
III.  App.  236;  Hopkins  v.  Withrow,  42  111. 
App.  584;  Thayer  v.  Richard,  44  111.  App.  195. 
See  also  Sherman  v.  Blackman,  24  111.  345. 

Iowa. — Gage  v.  Sharp,  24  Iowa  15;  Lake  v. 
Reed,  29  Iowa  258,  4  Am.  Rep.  209;  Lane  v. 
Evans,  49  Iowa  156;  Pond  v.  Waterloo  Agri- 
cultural Works,  50  Iowa  596;  Richards  v. 
Monroe,  85  Iowa  359,  39  Am.  St.  Rep.  301; 
Galbraith  v.  McLaughlin.  91  Iowa  399. 

Kansas. — Mann  v.  Springfield  Second  Nat. 
Bank,  30  Kan.  412,  34  Kan.  746;  Fox  v.  Kan- 
sas City  Bank,  30  Kan.  441. 

Maine. — Farrell  v.  Lovett,  68  Me.  326,  28 
Am.  Rep.  59;  Kellogg  v.  Curtis,  69  Me.  212, 
31  Am.  Rep.  273;  Breckenridge  v.  Lewis,  84 
Me.  349,  30  Am.  St.  Rep.  353. 

Maryland. — Ellicott  v.  Martin,  6  Md.  509, 
61  Am.  Dec.  327;  Commercial,  etc.,  Nat. 
Bank  v.  Baltimore  First  Nat.  Bank,  30  Md. 
11 ;  Maitland  v.  Citizens'  Nat.  Bank,  40  Md. 
540,  17  Am.  Rep.  620;  Citizens'  Nat.  Bank  v. 
Hooper,  47  Md.  88;  Williams  v.  Huntington, 
68  Md.  590. 

Massachusetts. — Spooner  v.  Holmes,  102 
Mass.  503,  3  Am.  Rep.  491;  Smith  v.  Living- 
ston, ill  Mass.  342;  Sullivan  v.  Langlcy,  120 
Mass.  437;  Freeman's  Nat.  Bank  v.  Savery, 
127  Mass.  78,  34  Am.  Rep.  345;  Stimson  v. 
Whitney,  130  Mass.  591;  Lee  v.  Whitney, 
149  Mass.  447;  International  Trust  Co.  v. 
Wilson,  161  Mass.  80;  Worcester  County 
Bank  v.  Dorchester,  etc.,  Bank,  10  Cush. 
(Mass.)  488,  57  Am.  Dec.  120;  Wyer  v.  Dor- 
chester, etc.,  Bank,  it  Cush.  (Mass.)  51,  59 
Am.  Dec.  137.  Sec  also  Carroll  v.  Hay  ward, 
12  1  Mass.  120. 

Michigan. — Miller  v.  Finlcy.  26  Mich.  254, 
12  Am.  Rep.  306;  Wright  v.  Irwin.  33  Mich. 
32;  I lowry  v. Eppinger,  34  Mich.  29;  iiottumlcy 


v.  Goldsmith,  36  Mich.  27;  New  York  Iron 
Mine  v.  Citizens'  Bank,  44  Mich.  356;  Mace 
v.  Kennedy,  68  Mich.  3S9;  Davis  v.  Seeley, 
71  Mich.  209. 

Minnesota. — Merchants'  Nat.  Bank  v.  Han- 
son, 33  Minn.  40,  53  Am.  Rep.  5;  Ward  v. 
Johnson,  57  Minn.  301. 

Missouri. — Hamilton  v.  Marks,  63  Mo.  167, 
overruling  52  Mo.  78,  14  Am.  Rep.  391;  John- 
son v.  McMurry,  72  Mo.  2S2;  Mayes  v. 
Robinson,  93  Mo.  114;  Franklin  Sav.  Inst.  v. 
Heinsman,  1  Mo.  App.  336;  Third  Nat.  Bank 
v.  Tinsley,  11  Mo.  App.  498;  Edwards  v. 
Thomas,  66  Mo.  468,  overruling  2  Mo.  App. 
282;  Jennings  v.  Todd,  118  Mo.  296,  40  Am. 
St.  Rep.  373;  Lincoln  Nat.  Bank  v.  Schoen, 
56  Mo.  App.  160;  Donovan  v.  Fox,  121  Mo. 
236;  Cameron  First  Nat.  Bank  v.  Stanley,  46 
Mo.  App.  440. 

Nebraska. — Rublee  v.  Davis,  33  Neb.  779, 

29  Am.  St.  Rep.  509;  Martin  v.  Johnston,  34 
Neb.  797. 

ATew  Hampshire. — Crosby  v.  Grant,  36  N.  H. 
273;  Merriam  v.  Rockwood,  47  N.  H.  81. 

New  Jersey. — Hamilton  v.  Vought,  34  N.  J. 
L.  187;  Boyd  v.  Kennedy,  38  N.  J.  L.  148,  20 
Am.  Rep.  376;  National  Bank  of  Republic  v. 
Young,  41  N.  J.  Eq.  531;  Fifth  Ward  Sav. 
Bank  v.  Jersey  City  First  Nat.  Bank,  48  N.  J. 
L.  513- 

New  York. — Birdsall  v.  Russell,  29  N.  Y. 
220;  Magee  v.  Badger,  34  N.  Y.  247,  affirming 

30  Barb.  (N.  Y.)  246;  Welch  v.  Sage,  47  N.  Y. 
143,  7  Am.  Rep.  423  ;  Seybel  v.  National 
Currency  Bank,  54  N.  Y.  288,  13  Am.  Rep. 
583;  Chapman  v.  Rose,  56  N.  Y.  140.  1?  Am. 
Rep.  401;  Colson  v.  Arnot,  57  N.  Y.  270,  15 
Am.  Rep.  496;  Canajoharie  Nat.  Bank  v. 
Diefendorf,  123  N.  Y.  191;  American  Exch. 
Nat.  Bank  v.  New  York  Belting,  etc.,  Co.,  148 
N.  Y.  698;  Cheeverz/.  Pittsburgh,  etc.,  R.  Co., 
150  N.  Y.  59;  Mabie  v.  Johnson,  8  Hun  (N. 
Y.)  309;  Hall  v.  Wilson,  16  Barb.  (N.  Y.)  548; 
Stcinhart  v.  Boker,  34  Barb.  (N.  Y.)  436; 
Belmont  Branch  Bank  v.  Hoge,  35  N.  Y.  65. 

Ohio. — Johnson  v.  Way,  27  Ohio  St.  374; 
Kitchen  v.  Loudenback,  4S  Ohio  St.  177,  29 
Am.  St.  Rep.  540. 

Oregon. — Bowman  v.  Metzger,  27  Oregon 
23. 

Pennsylvania.  —  Phclan  v.  Moss,  67  Pa.  St. 
59;  Sloan  v.  Union  Banking  Co.,  67  Pa.  St. 
470;  Zimmerman  v.  Rote,  75  Pa.  St.  188; 
Brown  v.  Reed,  79  Pa.  St.  370,  21  Am.  Rep. 
75;  McSparran  r.  Ncelcy,  91  Pa.  St.  77; 
Lcathcrman  v.  Heckshcr  (Pa.  1888),  12  All. 
Rep.  485;  Clarion  Second  Nat.  Bank  v.  Mor- 
gan, 165  Pa.  St.  199. 

South  Carolina. — Witte  v.  Williams,  R  S. 
Car.  290,  28  Am.  Rep.  294;  Walker  v.  Kcc, 
14  S.  Car.  142;  Rock  Island  First  Nat.  Bank 
v.  Anderson,  28  S.  Car.  143. 

Texas. — Greneaux  v.  Wheeler,  6  Tex.  515; 
Wilson  v.  Denton,  82  Tex.  531,  27  Am.  St. 
Rep.  908. 

Virginia. — Davia  v.  Miller,  14  Gratt.  (Va.) 
1;  Frank  v.  Lilienfeld,  33  Gratt.  (Va.)  377. 

West  Virginia.  Parkcrsburg  First  Nat. 
Hank  v.  Johns,  22  W.  Va.  520. 
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Holder  in  Due  Coarse. 


Where,  however,  the  Circumstances  Are  Very  Strong,  a  finding  by  the  jury  of  bad  faith 
on  the  part  of  the  holder  will  not  be  disturbed.1 

d.  NOTICE — (i)  In  General. — As  previously  stated,  one  of  the  essential 
requisites  for  the  protection  of  a  holder  of  a  bill  or  note  is  that  he  shall  have 
taken  it  without  notice  of  its  dishonor,8  or  of  any  defect  of  title,  illegality,  or 
fraud  that  would  defeat  recovery  in  the  hands  of  his  transferrer.3 


Wisconsin. — Kelley  v.  Whitney,  45  Wis.  no, 
30  Am.  Rep.  697. 

A  Question  of  Fact  for  the  Jury.  —  In  Good- 
man v.  Simonds,  20  How.  (U.  S.)  343,  Clifford, 
J.,  said:  "  The  question  whether  the  party 
had  such  knowledge  or  not  is  a  question  of 
fact  for  the  jury,  and,  like  other  disputed 
questions  of  scienter,  must  be  submitted  to 
their  determination  under  the  instructions  of 
the  court,  and  the  proper  inquiry  is,  Did  the 
party  seeking  to  enforce  the  payment  have 
knowledge  at  the  time  of  the  transfer  of  the 
facts  and  circumstances  which  impeach  the 
title  as  between  the  antecedent  parties  to  the 
instrument  ?  And  if  the  jury  find  that  he  did 
not,  then  he  is  entitled  to  recover,  unless 
the  transaction  was  attended  by  bad  faith, 
even  though  the  instrument  had  been  lost 
or  stolen." 

1.  Circumstances  Indicating  Bad  Faith. — Eng- 
land.— Jones  v.  Gordon,  L.  R.  2  App.  616. 

United  States. — Fowler  v.  Brantly,  14  Pet. 
(U.  S.)  318;  Hamburg  Bank  v.  Flynn,  38  Fed. 
Rep.  798. 

Maryland. — Griffith  v.  Shipley,  74  Md.  59L 
Michigan.  —  Goodrich    v.    McDonald,  77 
Mich.  486. 

New  York.  —  Canajoharie  Nat.  Bank  v. 
Diefendorf,  123  N.  Y.  191;  American  Exch. 
Nat.  Bank  v.  New  York  Belting,  etc.,  Co.,  148 
N.  Y.  698;  Cheever  v.  Pittsburgh,  etc.,  R.  Co., 
72  Hun  (N.  Y.)  380. 

Texas. — Meade  v.  Sandidge,  9  Tex.  Civ. 
App.  360. 

Vermont.  —  Sandford  v.  Norton,  14  Vt.  228; 
McDaniels  v.  Flower  Brook  Mfg.  Co.,  22  Vt. 
274;  Roth  v.  Colvin,  32  Vt.  125;  Gould  v. 
Stevens,  43  Vt.  125,  5  Am.  Rep.  265;  Pierce 
v.  Kibbee,  51  Vt.  559. 

See  also  cases  cited  supra,  this  section. 

This  whole  question  shades  into  a  question 
of  constructive  notice;  see  infra,  this  section, 
Notice. 

Nominal  Consideration  as  Evidence  of  Mala 
Fides.— In  De  Witt  v.  Perkins,  22  Wis.  473, 
Dixon,  C.J.,  said  :  "  The  buying  of  a  note 
against  a  solvent  maker,  the  purchaser  know- 
ing him  to  be  such,  for  a  mere  nominal  con- 
sideration, is  very  strong,  if  not  conclusive, 
evidence  of  mala  fides.  It  is  constructive 
notice  of  the  invalidity  of  the  note  in  the 
hands  of  the  seller — such  as  to  put  the 
purchaser  upon  inquiry,  which,  if  he  fails  to 
make,  he  acts  at  his  peril."  See  also  to  like 
effect, with  regard  toinadequateconsideration, 
Johnson  v.  Butler,  31  La.  Ann.  776;  Smith  v. 
Jansen,  12  Neb.  125,  41  Am.  Rep.  761;  Lay  v. 
Wissman,  36  Iowa  305;  Proctor  v.  Cole,  104 
Ind.  373;  Gould  v.  Stevens,  43  Vt.  125,  5  Am. 
Rep.  265;  Collger  v.  Francis,  2  Baxt.  (Tenn.) 
423;  Auten  v.  Gruner,  90  111.  300;  Chouteau 
v.  Allen,  70  Mo.  341;  Millard  v.  Barton,  13 
R.  I.  601,  43  Am.  Rep.  51;  Griffith  v.  Shipley, 


74  Md.  591;  Brown  v.  Taber,  5  Wend.  (N.  Y.) 
566;  Anderson  v.  Nicholas,  28  N.  Y.  600; 
Matthews  v.  Poythress,  4  Ga.  287;  Whit- 
bread  v.  Jordan,  1  Y.  &  Coll.  Exch.  303;  Jones 
v.  Smith,  1  Hare  68. 

Transferee  from  Patent-right  Agents  —  Cir- 
cumstance of  Suspicion.  —  Where  agents  of 
patent  rights  who  are  strangers  offer  to  sell 
promissory  notes,  a  prudent  man  would 
have  his  suspicions  aroused  from  that  fact, 
and  should  protect  himself  by  making  inquiry 
of  the  party  who  appears  to  be  the  maker, 
and  who  is  a  neighbor.  Taking  the  note 
without  such  inquiry  raises  a  presumption  of 
bad  faith,  and  he  cannot  recover  thereon. 
Taylor  v.  Atchison,  54  111.  196,  5  Am. 
Rep.  118. 

But  in  a  subsequent  case  in  Illinois  it  was 
held  that  where  the  court  instructed  the  jury 
that  if  they  believed  that  the  consideration  of 
the  note  in  suit  was  for  the  sale  of  a  patent 
planter,  it  would  be  the  duty  of  the  plaintiffs 
to  use  a  higher  degree  of  diligence  in  inform- 
ing themselves  of  the  consideration  of  such 
note  than  would  be  required  of  them  in 
purchasing  ordinary  commercial  paper  not 
connected  with  patent-right  transactions, 
such  instruction  was  clearly  erroneous.  Corn- 
stock  v.  Hannah,  76  111.  530. 

Bankers  Held  to  No  Greater  Diligence  than 
Others. — In  Bedell  v.  Burlington  Nat.  Bank, 
16  Kan.  130,  it  was  held  that  while  a  party 
engaged  in  dealing  in  commercial  paper  may 
be  more  familiar  with  the  habits  of  business 
men  in  the  making  and  discounting  of  such 
paper,  and  therefore  more  chargeable  with 
notice  of  anything  unusual  in  the  form  of  the 
paper  or  the  conduct  of  the  holder,  yet, 
beyond  that,  he  is  under  no  greater  obligation 
than  any  other  purchaser  of  such  paper  to 
inquire  into  and  ascertain  the  true  nature  of 
the  transaction  between  the  maker  and  payee. 

2.  Notice  of  Dishonor. — Crosley  v.  Ham,  13 
East  497;  Dunn  v.  O'Keeffe,  5  M.  &  S.  282, 
affirming  O'Keefe  v.  Dunn,  6  Taunt.  305; 
Andrews  v.  Pond,  13  Pet.  (U.  S.)6s;  Fowler 
v.  Brantly,  14  Pet.  (U.  S.)  318;  Angle  v. 
North  Western  Mm.  L.  Ins.  Co.,  92  U.  S. 
330.  See  infra,  this  section,  Holder  of  Paper 
Transferred  Overdue. 

The  drawer  of  a  bill  of  exchange  is  not 
discharged  by  the  want  of  notice  of  nonac- 
ceptance  where  the  bill  has  passed  into  the 
hands  of  a  bona  fide  indorsee  for  value,  who 
had  no  knowledge  of  the  dishonor.  Dunn  v. 
O'Keeffe,  5  M.  &  S.  282. 

3.  Fraud, Illegality, and  Defect  of  Title—  United 
States.  —  Hanauer  v.  Doane,  12  Wall.  (U.  S.) 
342;  Swift  v.  Smith,  102  U.  S.  442. 

California. — Braly  v.  Henry,  71  Cal.  481, 
60  Am.  Rep.  543. 

Colorado. — Coors  v.  German  Nat.  Bank,  14 
Colo.  202. 
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Holder  in  Due  Course, 


What  Term  imports. — As  used  in  this  connection  notice  is  equivalent  to  knowl- 
edge, or  to  the  means  of  knowledge,  wilfully  disregarded.1 

The  Notice  Need  Not  Particularize  the  Defect. — If  the  purchaser  knows  generally  that 
there  is  something  wrong  about  the  paper,  it  is  sufficient  to  put  him  upon 
inquiry  and  affect  his  title.2 

(2)  Express  Notice. — Except  in  the  case  of  a  holder  with  notice  acquiring 
the  paper  from  one  having  an  indefeasible  title,3  it  is  indubitable  that  a  pur- 
chaser with  express  notice  of  equities  and  defenses  takes  a  bill  or  note  subject 
to  such  defenses  as  would  be  available  against  his  transferrer,  notwithstanding 
the  fact  that  he  may  have  paid  full  value  therefor.4 


Illinois. — Packwood  v.  Gridley,  39  111.  388. 

Iowa. — Shipley  v.  Reasoner,  87  Iowa  555. 

Kansas. — Brook  v.  Teague,  52  Kan.  119. 

Massachusetts.  —  Fisher  v.  Leland,  4  Cush. 
(Mass.)  456,  50  Am.  Dec.  805. 

Michigan. — Lenheim  v.  Fay,  27  Mich.  70; 
McNamara  v.  Gargett,  68  Mich.  454,  13  Am. 
St.  Rep.  355- 

Missouri. — Wagner  v.  Diedrich,  50  Mo. 
484;  New  Albany  Woolen  Mills  v.  Meyers, 
43  Mo.  App.  124. 

Nebraska. — New  York  City  Fifth  Nat. 
Bank  v.  Edholm,  25  Neb.  741. 

New  York. — Skilding  v.  Warren,  15  Johns. 
(N.  Y.)  270;  Geffcken  v.  Slingerland,  1  Bosw. 
(N.  Y.)  449;  Woodruff  v.  Wicker,  2  Bosw.  (N. 
Y.)  613;  Kasson  v.  Smith,  8  Wend.  (N.  Y.) 
437;  Willmarth  v.  Crawford,  10  Wend.  (N.  Y.) 
341;  Crandall  v.  Vickery,  45  Barb.  (N.  Y.) 
156. 

Pennsylvania.  —  Humphries  v.  Blight,  4 
Dall.  (Pa.)  370. 

Tennessee. —  Ryland  v.  Brown,  2  Head 
(Tenn.)  270;  Hickerson  v.  Raiguel,  2  Heisk. 
(Tenn.)  329. 

Texas. — Smith  v.  Traders'  Nat.  Bank,  74 
Tex.  457- 

In  Hall  v.  Wilson,  16  Barb.  (N.  Y.)  548, 
Allen,  J.,  in  speaking  of  negotiable  paper, 
said  :  "  It  must  be  taken  without  notice  to 
him  who  receives  it  of  the  defect  or  infirmity 
of  title  in  him  who  transfers  it.  To  this 
proposition  no  authorities  are  necessary;  the 
principle  is  elementary." 

A  Question  for  the  Jury. — The  questions, 
whether  the  holder  of  current  negotiable 
paper  has  taken  it  with  or  without  notice  of 
defenses  between  prior  parties,  whether  he 
has  exercised  good  faith  in  the  transaction, 
or  has  been  guilty  of  negligence  or  a  want  of 
proper  care,  arc  always  questions  of  fact  to 
be  determined  by  a  jury.  Roth  v.  Colvin,  32 
Vt.  125. 

1.  Notice  Defined.  —  In  Goodman  v.  Simonds, 
20  How.  (U.  S.)  343,  Mr.  Justice  Clifford  said  : 
"  The  word  '  notice,'  as  used  by  this  court  on 
the  occasion  referred  to,  we  think  must  be 
understood  in  the  same  sense  as  knowledge, 
and  indeed  that  is  one  of  its  usual  and 
appropriate  significations.  Where  the  sup- 
posed defect  or  infirmity  in  the  title  of  the 
instrument  appears  on  its  face  at  the  time  of 
the  transfer,  the  question  whether  a  party 
who  took  it  had  notirc  or  not  is  in  general  a 
question  of  construction,  and  must  be  deter- 
mined by  the  court  as  matter  of  law."  See 
also  Andrews  v.  Pond,  13  Pet.  (U.  S.)  65. 

In  May  v.  Chapman,  16  M.  &  W.  355, 


Parke,  B.,  said  :  "  I  agree  that  '  notice  and 
knowledge  '  means  not  merely  express  notice, 
but  knowledge, or  the  means  of  knowledge,  to 
which  the  party  wilfully  shuts  his  eyes." 

2.  Notice  Need  Not  Be  Explicit. — Byles  on 
Bills  and  Notes  (Wood's  ed.)  125;  1  Daniel  on 
Negotiable  Instruments,  §  799;  Oakeley  v. 
Ooddeen,  2  F.  &  F.  656;  Roberts  v.  Eden,  1  B. 
&  P.  398;  Knapp  v.  Lee,  3  Pick.  (Mass.)  452; 
Boyce  v.  Geyer,  2  Mich.  N.  P.  71;  Wagner  v. 
Diedrich,  50  Mo.  484;  Studebaker  Mfg.  Co.  v. 
Dickson.  70  Mo.  272;  Henry  v.  Snced,  99  Mo. 
407,  17  Am.  St.  Rep.  580;  Whaley  v.  Neill,  44 
Mo.  App.  316:  Myers  v.  Bcaler,  30  Neb.  2S0. 
See  cases  passim,  this  section. 

The  Notice,  However,  must  Be  Sufficient  to  put 
the  purchaser  upon  inquiry.  While  express 
notice  is  not  indispensable,  nevertheless  the 
circumstances  must  be  of  such  a  strong  and 
pointed  character  as  necessarily  to  cast  a 
shade  upon  the  transaction.  Greer  v.  Yosti, 
56  Mo.  307. 

3.  See  infra,  this  section.  Purchaser  with 
Notice  from  Holder  in  Due  Course. 

4.  Explicit  Notice.  —  1  Daniel's  Negotiable 
Instruments,  £  795;  Gilman  v.  New  Orleans, 
etc.,  R.  Co.,  72  Ala.  566;  Crandall  v.  Vickery, 
45  Barb.  (N.  Y.)  156;  White  v.  Kibling,  11 
Johns.  (N.  Y.)  12S;  Davis  v.  Wait,  12  Oregon 
425;  Dogan  v.  Dubois,  2  Rich.  Eq.  (S.  Car.) 
85;  Norvell  v.  Hudgins,  4  Munf.  (Va.)  496; 
Johnson  v.  Williard,  83  Wis.  420. 

In  Fisher  v.  Leland,  4  Cush.  (Mass.)  456, 
50  Am.  Dec.  805,  Shaw,  C.J.,  said  :  "  If  he 
[the  transferee]  has  express  notice,  he  may 
take  it  and  may  sue  the  note,  but  he  takes 
subject  to  such  defense  as  the  defendant 
might  make  against  the  indorser." 

Payment  of  Value  No  Protection. — Actual 
knowledge  of  facts  that  impeach  a  negotiable 
instrument  at  the  time  of  taking  it  will 
defeat  recovery  on  it  by  a  holder,  notwith- 
standing full  value  was  paid  for  it.  Mait- 
land  v.  Citizen's  Nat.  Bank,  40  Mil.  542, 
17  Am.  Rep.  620;  Crampton  v.  Perkins,  65 
Md.  22. 

Note  for  Land  Payable  upon  Conveyance— Notico 
of  Contract. — In  an  action  upon  a  promissory 
note  executed  for  the  whole  or  a  part  of  the 
purchase  price  of  land,  where  the  note  falls 
due  at  the  time  the  conveyance  is  to  be 
made,  the  indorsee  of  such  a  note  before 
maturity,  with  full  knowledge  of  the  con- 
tract and  of  the  fact  of  the  nonjoinder  of 
the  payee's  wife  therein,  takes  it  charged 
with  the  equities  of  the  vendee;  otherwise 
if  the  note  mature  before  the  time  of  con- 
veyance, the  note  being  in  that  case  indc- 


Volumc  IV. 


Rights  of  Holder. 


BILLS  AND  NOTES. 


Holder  ia  Due  Course. 


(3)  Constructive  Notice — (a)  in  General. — As  in  other  business  transactions, 
the  purchaser  of  a  bill  or  note  may  be  impliedly  affected  with  notice,  either 
from  the  appearance  of  the  paper  or  from  extrinsic  circumstances.1 

(b)  Notice  Implied  from  Face  of  Paper — In  General. — As  above  stated,  explicit  notice 
is  unnecessary;  it  may  be  implied  from  the  face  of  the  paper.  Thu.~>  a 
restrictive  indorsement,2  notarial  marks  showing  nonacceptance,*  memoranda 
by  a  bank  showing  a  refusal  to  discount,4  the  erasure  of  the  name  of  a  surety,5 
or,  in  brief,  any  peculiarity  of  such  a  nature  as  necessarily  to  put  the  transferee 
upon  inquiry,  will  affect  him  with  notice.  What  is  sufficient  to  arouse  such 
suspicion  is  a  question  for  the  jury,  and  of  course  depends  upon  the  particular 
facts  of  each  case.6 


pendent  of  the  covenant  to  convey.  Zebley 
v.  Sears,  38  Iowa  507;  Bates  v.  Kemp,  13 
'Iowa  223. 

1.  See  the  title  Notice.  See  also  cases 
infra,  this  section. 

2.  Form  of  Indorsement. — Wilson  v.  Holmes, 
5  Mass.  543,  4  Am.  Dec.  75,  was  a  case  where 
the  plaintiff  was  held  to  have  notice  from 
the  peculiar  form  of  the  indorsement,  which 
read  :  "  Pay  Thomas  Wilson,  Esq.,  or  order, 
for  our  use,  value  received  in  account."  To 
like  effect  are  Sigourney  v.  Lloyd,  8  B.  &  C. 
622,  15  E.  C.  L.  319,  5  Bing.  525,  15  E.  C.  L. 
527,  3  M.  &  P.  229,  3  Y.  &  J.  220  ;  Ayer  v. 
Hutchins,  4  Mass.  370,  3  Am.  Dec.  232; 
Thompson  v.  Robertson,  4  Johns.  (N.  Y.)  27. 
See  also  supra,  this  title,  Transfer — Restric- 
tive Indorsement. 

"For  the  Account"  of  Indorser. — In  Treuttel 
v.  Barandon,  8  Taunt.  100,  4  E.  C.  L.  33,  it 
was  held  that  trover  will  lie  for  bills  of  ex- 
change indorsed  to  an  agent  of  the  plain- 
tiffs, or  order,  for  their  account,  and  deposited 
■with  the  defendants  by  such  agent  as  a 
security  for  past  and  future  advances  by  the 
defendants  to  him. 

Indorsement  without  Recourse — The  assign- 
ment of  a  promissory  note  without  recourse, 
instead  of  merely  indorsing  it  in  blank,  is 
not  such  a  departure  from  the  usual  course 
of  business  as  to  put  the  transferee  on  in- 
quiry as  to  equities  between  the  original 
parties.  Bisbing  v.  Graham,  14  Pa.  St.  14, 
53  Am.  Dec.  510.  See  also  Thornton  v. 
Moody,  11  Me.  253;  and  supra,  this  title, 
Tr a nsfer —  Qualified  Indorsement. 

3.  Notarial  Marks  upon  Bill. — In  Goodman 
v.  Harvey,  4  Ad.  &  El.  870,  31  E.  C.  L.  212, 
it  was  held  that  notarial  marks  upon  a  bill 
of  exchange,  which  had  been  made  at  the 
time  of  its  nonacceptance,  could  only  weigh 
as  a  matter  of  evidence  against  a  holder 
who  subsequently  took  it  before  due.  See 
also  Willis  v.  Bank  of  England,  4  Ad.  &  El. 
21,  31  E.  C.  L.  19. 

4.  Bank  Marks. — In  Fowler  v.  Brantly,  14 
Pet.  (U.  S.)  318,  the  court,  in  speaking  of  a 
promissory  note  so  marked  as  to  show  for 
whose  benefit  it  was  to  be  discounted,  and 
also  having  upon  it  a  pencil-mark  showing 
that  it  had  been  presented  at  the  bank  at 
which  it  was  payable  for  discount  and  dis- 
count refused,  said  that  all  those  dealing  in 
paper  with  such  mark  on  its  face  "must  be 
presumed  to  have  had  knowledge  what  it 
imported."  See  also  Brown  v.  Taber,  5 
Wend.  (N.  Y.)  566. 
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5.  McCramer  v.  Thompson,  21  Iowa  244. 
See  infra,  this  section,  Effect  of  Fraud, 
Duress,  and  Misappropriation  on  Holders' 
Rights. 

6.  Illustrations — Usurious  Interest. — In  Ham- 
ill  v.  Mason,  51  111.  488,  the  notes  in  suit 
upon  their  face  drew  twelve  per  cent,  interest, 
and  it  was  held  that  an  assignee  who  re- 
ceived them  was  put  upon  inquiry  by  this 
fact,  and  was  subject  to  the  defense  of 
usury. 

"  To  Be  Held  as  Collateral." — Where  a  person 
takes  a  note  payable  to  order  before  due,  on 
the  face  of  which  are  written  the  words  "  To 
be  held  as  collateral,"  such  words  are  suffi- 
cient to  put  the  purchaser  on  notice  of  the 
existence  of  equities  between  the  original 
parties.  Gibson  v.  Hawkins,  69  Ga.  354,  47 
Am.  Rep.  757;  National  Security  Bank  v. 
McDonald,  127  Mass.  82. 

Note  Expressing  One  Consideration  Received 
by  Payee  for  Another. — In  Mills  v.  Williams, 
16  S.  Car.  593,  a  principal  executed  a  sealed 
note  with  her  husband  and  two  others  as 
sureties  for  a  sum  certain,  expressed  to  be 
for  "value  received  in  mule,"  with  the  name 
of  the  payee  left  blank,  and  delivered  it  to 
her  husband  as  her  agent  to  purchase  a  mule 
from  a  certain  drover,  whose  name  she  had 
forgotten.  The  husband  used  the  note  in 
the  purchase  of  a  horse  of  greater  value 
from  another  person,  giving  his  own  obliga- 
tion for  the  difference.  It  was  held  that,  as 
to  the  other  parties  to  the  note,  there  was  no 
delivery,  and  the  husband  was  alone  liable 
to  the  holder,  even  if  no  notice  other  than 
that  expressed  in  the  note  was  brought  home 
to  the  holder  that  the  note  was  intended  for 
another  person. 

Note  Secured  by  Mortgage — In  Strong  v. 
Jackson,  123  Mass.  60,  25  Am.  Rep.  19,  Lord, 
J.,  said  :  "  It  is  quite  clear  that  a  note  pay- 
able five  years  after  date,  with  a  memoran- 
dum upon  it  that  it  is  secured  by  mortgage 
upon  real  estate,  is  not  what,  by  men  of 
business,  is  usually  denominated  commercial 
or  business  paper;  and  we  think  there  is  a 
material  distinction  between  securities  of 
this  kind  and  strictly  mercantile  paper,  and 
that  such  paper  as  this  may  be  subject  to 
equities  when  strictly  mercantile  papei 
would  not  be;  not  that  the  rule  of  law  is  dif- 
ferent, but  what  would  attract  no  attention 
in  relation  to  purely  business  paper  should 
attract  the  attention  in  paper  of  this  descrip- 
tion." See  also  Murphy  v.  Barnard,  162 
Mass.  72. 

Volume  IV. 


Eights  of  Holder. 


BILLS  AND  NOTES. 


Holder  in  Due  Cou^o. 


The  Statement  of  the  Consideration,  or  knowledge  thereof  otherwise  acquired  by  the 
purchaser,  however,  will  not  have  this  effect.1  Especially  is  this  so  in  the  case 
of  an  executory  consideration  ;  for  to  hold  that  one  who  proposed  to  purchase 
a  bill  or  note,  "  and  who  had  knowledge  of  the  transaction  upon  which  it  was 
given,  must  await  the  consummation  of  that  transaction,  would  essentially  im- 
pair its  character  and  legal  effect."2 

Overdue  interest. — The  fact  that  the  face  of  the  paper  at  the  time  of  transfer 
shows  that  interest  is  overdue  does  not  of  itself  affect  the  transferee  with  notice. 
It  is,  however,  a  circumstance  for  the  consideration  of  the  jury,  which  they  may 
take  into  account  in  arriving  at  a  conclusion  as  to  the  holder's  bona  fides.3 

Paper  Indorsed  in  Official  Capacity. — Where  a  bill  or  note  is  indorsed  by  a  person 
in  an  official  capacity,  as  by  a  guardian,  syndic,  or  trustee,  the  purchaser  is  put 
upon  inquiry.4 

Second  of  Exchange,  First  Unpaid." 


-Where 

the  first  and  second  parts  of  a  bill  drawn  in 
parts  were  accepted  in  blank,  and  afterwards 
each  part  was  filled  for  a  different  amount 
and  separately  negotiated,  it  was  held  that 
the  words  "second  of  exchange,  first  un- 
paid," appearing  upon  one  of  the  parts  when 
offered  at  a  bank  for  discount,  did  not  have 
the  effect  of  putting  the  bank  upon  inquiry. 
Pittsburgh  Bank  v.  Neal,  22  How.  (U.  S.)  96. 
See  also  supra,  this  title.  The  Contract  Evi- 
denced by  a  Hill  or  Note — Sets  of  Foreign  Bills. 

Conditional  Acceptance. — In  U.  S.  v.  Bank 
of  Metropolis,  15  Pet.  (U.  S.)  377,  it  was  held 
that  the  acceptance  of  a  draft  "on  condition 
that  [the]  contracts  be  complied  with  "  was  not 
sufficient  to  put  the  purchaser  upon  inquiry 
as  to  the  terms  of  the  contract. 

A  Revenue  Stamp  Not  Being  Essential  to  the 
Validity  of  a  Note,  the  want  of  such  stamp 
will  not  put  the  holder  upon  inquiry  as  to 
the  note's  inception.  Burson  v.  Huntington, 
21  Mich.  415,  4  Am.  Rep.  497. 

The  Mare  Opinion  on  the  Part  of  the  Pur- 
chaser of  a  promissory  note  given  in  part 
payment  for  a  threshing  machine,  as  to  the 
value  of  that  machine,  is  not  sufficient  to 
affect  him  with  notice  of  the  partial  failure 
of  consideration.  McDonald  Mfg.  Co.  v. 
Thomas,  53  Iowa  558. 

1.  Recital  of  Consideration. — Bank  of  Com- 
merce v.  Barrett,  38  Ga.  126,  95  Am.  Dec. 
384;  Henneberry  v.  Morse,  56  111.  394;  Mau- 
rin  v.  Chambers,  16  La.  207;  Ferriss  v. 
Tavel,  87  Tenn.  386. 

Express  Knowledge  of  Indorsee. — Barker  v. 
Valentine,  10  Gray  (Mass.)  341.  See  supra, 
this  title,  Form  and  Interpretation,  subd. 
Certainty  of  Payment,  subs.  Statement  of  Con- 
sideration. 

2.  Executory  Consideration  —  California. — 
Splivallo  v.  Patten,  38  Cal.  138,  99  Am.  Dec. 
358. 

Colorado. — Kinkel  v.  Harper,  7  Colo.  App. 
45- 

Illinois. — Sicgel  v.  Chicago  Trust,  etc., 
Bank,  131  III.  569,  19  Am.  St.  Rep.  51. 

Louisiana.  —  Saddler  v.  White,  14  La.  Ann. 
173;  State  Nat.  Bank  v.  Cason,  39  La.  Ann. 
865;  Pavey  v.  Stauffcr,  45  La.  Ann.  353. 

Maine.  —  Adams  v.  Smith,  35  Me.  324. 

Massachusetts.  —  Dow  v.  Tuttle,  4  Mass. 
414,  3  Am.  Dec.  226;  Patten  v.  Gleason,  106 
Mass.  4V). 

Michigan. — Miller  v.  Ottaway,  81  Mich. 
4  C.  of  L.—  20. 


196,  21  Am.  St.  Rep.  513;  Nichols  v.  Sober, 
38  Mich.  678. 

Missouri. — Jennings  v.  Todd,  118  Mo.  296. 
Nebraska. —  Heard    v.    Dubuque  County 
Bank,  8  Neb.  10,  30  Am.  Rep.  811. 

New  Jersey. — Savage  v.  Ball,  17  N.  J.  Eq. 
142. 

New  York. — Davis  v.  McCready,  17  N.  Y. 
230,  72  Am.  Dec.  461,  affirming  4  E.  D.  Smith 
(N.  Y.)  565;  Maas  v.  Chatfield,  90  N.  Y.  303; 
Ferdon  v.  Jones,  2  E.  D.  Smith  (N.  Y.)  106. 

Pennsylvania. — Craig  v.  Sibbett,  15  Pa.  St. 
238. 

See  also  supra,  this  title,  Consideration  ; 
also  Formal  Essentials — Ancillary  Provisions 
as  to  Payment. 

Where  one  takes  a  promissory  note  with 
knowledge  of  the  breach  of  an  executory 
agreement  which  forms  the  consideration 
therefor  he  will  not  be  protected.  Jennings 
v.  Todd,  118  Mo.  296. 

But  where  the  indorsee  of  a  promissory 
note,  before  taking  it,  inquired  of,  and  was 
informed  by,  the  maker  that  it  would  be 
good  if  the  "consideration  for  which  it  was 
given  has  not  been  misrepresented — this  is 
not  tested  yet,"  it  was  held  that  he  thereby 
became  chargeable  with  notice  that  the 
validity  of  the  note  was  a  question  yet  to  be 
settled;  and  that  if  it  was  procured  by  fraud 
or  misrepresentation,  he  could  not  recover 
upon  it.  Studebakcr  Mfg.  Co.  v.  Dickson, 
70  Mo.  272. 

3.  Overdue  Interest. — Boss  v.  Hewitt,  15 
Wis.  260.  See  also  Kelley  v.  Whitney,  45 
Wis.  no,  30  Am.  Rep.  697,  overruling  Hart 
v.  Stickney,  41  Wis.  630,  22  Am.  Rep.  728. 
Compare  Bilderback  v.  McConnell,  48  Mich. 
345- 

A  Question  for  the  Jury.  —  In  National  Bank 
v.  Kirby,  108  Mass.  497,  it  was  held  that  the 
fact  that  a  promissory  note,  the  principal  of 
which  was  payable  in  four  years,  with  inter- 
est annually,  bore  no  indorsement  of  the  re- 
ceipt of  either  of  three  instalments  of  inter- 
est which  had  fallen  due,  did  not  of  itself 
render  the  note  subject,  in  the  hands  of  a 
third  person  who  then  took  it  as  collateral 
security,  to  equities  existing  between  the 
original  parties  to  it,  but  that  it  was  a  cir- 
cumstance for  the  consideration  of  the  jury 
on  the  issur  whether  he  had  taken  it  in  good 
faith  and  without  notice  of  such  defenses. 

4.  Indorsement  by  Trustee.  Syndic,  or  Guard- 
ian.— Carrillo   v.    McPhillips,    55   Cal.  130; 
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In  Missouri,  however,  a  Different  Rule  has  been  Adopted  in  case  of  paper  payable  to 
and  indorsed  by  a  sheriff.1 

So,  too,  where  One  Takes  Paper  Accepted  or  Indorsed  by  Procuration,  he  is  bound  to  make 
inquiry  as  to  whether  or  not  the  authority  of  the  agent  has  been  properly  fol- 
lowed. If  he  takes  it  without  inquiry,  and  it  turns  out  that  the  party  exceeded 
his  authority,  he  must  suffer  for  his  temerity.2 

(c)  Extrinsic  Facts  as  Notice — In  General. — The  purchaser  of  commercial  paper 
may  have  knowledge,  or  the  means  of  knowledge,  which  he  carelessly  or  wil- 
fully disregards,  of  extrinsic  circumstances  which  constitute  a  valid  defense 
against  recovery  upon  it.    In  such  a  case  he  takes  subject  to  such  defense.3 

Notice  to  Agent. — Agreeably  to  the  general  principles  of  law  as  applied  to 
agency,  the  purchaser  of  a  bill  or  note  takes  it  affected  with  whatsoever  notice 
his  agent  in  the  transaction  may  have  had.4  Such  notice  on  the  part  of  the 
agent  must  of  course  be  confined  to  the  transaction  itself,  or  have  been  so 
recently  acquired  as  to  be  fresh  in  his  memory.5 


Nicholson  v.  Chapman,  I  La.  Ann.  222; 
Nicholson  v.  Jacobs,  2  La.  Ann.  666;  Balti- 
more Third  Nat.  Bank  v.  Lange,  51  Md.  138, 
34  Am.  Rep.  304;  Payne  v.  St.  Charles  First 
Nat.  Bank,  43  Mo.  App.  377;  People  v.  Bank 
of  North  America,  75  N.  Y.  547;  Strong  v. 
Strauss,  40  Ohio  St.  87.  See  also  Floyd  Ac- 
ceptances, 7  Wall.  (U.  S.)  666;  Langdon  v. 
Baxter  Nat.  Bank,  57  Vt.  1,  52  Am.  Rep.  113. 
Compart  Paulette  v.  Brown,  40  Mo.  52. 

1.  Contra  in  Missouri. — In  Missouri  it  has 
been  held  that  the  addition  of  the  word 
"sheriff"  after  the  name  of  the  payee  of  a 
promissory  note  is  merely  descriptive  of  the 
person  of  the  payee  and  indorser;  and  there- 
fore an  indorsee  for  value,  in  good  faith, 
and  before  maturity,  is  not  charged  with 
notice  of  a  trust  by  such  description.  Pow- 
ell v.  Morrison,  35  Mo.  244;  Fletcher  v. 
Schaumburg,  41  Mo.  501. 

But  where  there  Is  Something  Additional  to 
put  the  indorsee  upon  inquiry,  of  course  the 
rule  is  modified.  Ranney  v.  Brooks,  20  Mo. 
105;  Renshaw  v.  Wills,  38  Mo.  201. 

2.  Paper  Signed  or  Indorsed  by  Procuration. — 
Alexander  v.  Mackenzie,  6  C.  B.  766,  60  E.  C. 
L.  766;  Attwood  v.  Munnings,  7  B.  &  C.  278, 
14  E.  C.  L.  42.  See  the  title  Agency,  vol.  i, 
p.  930,  and  supra,  this  title,  Capacity  and  Au- 
thority of  Parties — Agency. 

Note  Payable  to  Signing  Agent. — But  the 
fact  that  a  promissory  note,  signed  by  an 
agent  with  his  principal's  name,  is  drawn 
payable  to  the  agent's  order,  and  is  sold  by 
him,  does  not  constitute  sufficient  ground  for 
imputing  bad  faith  to  the  purchaser  in  a 
case  where  the  agent  designed  to  convert  the 
proceeds  of  the  sale  to  his  own  use.  Read  v. 
Abbott.  45  N.  J.  L.  303. 

3.  General  Principles  as  to  Extrinsic  Facts. — 
In  Goodman  v.  Simonds,  20  How.  (U.  SO343, 
Mr.  Justice  Clifford  said:  "  But  it  is  a  very 
different  matter  when  it  is  proposed  to  im- 
peach the  title  of  a  holder  for  value  by  proof 
of  any  facts  and  circumstances  outside  of  the 
instrument  itself.  He  is  then  to  be  affected, 
if  at  all,  by  what  has  occurred  between  other 
parties,  and  he  may  well  claim  an  exemption 
from  any  consequences  flowing  from  their 
acts,  unless  it  be  first  shown  that  he  had 
knowledge  of  such  facts  and  circumstances 


at  the  time  the  transfer  was  made.  Nothing 
less  than  proof  of  knowledge  of  such  facts 
and  circumstances  can  meet  the  exigencies  of 
such  a  defense;  else  the  proposition  as  stated 
is  not  true,  that  a  party  who  acquires  com- 
mercial paper  in  the  usual  courseof  business, 
for  value  and  without  notice  of  any  defect  in 
the  title,  may  hold  it  free  of  all  equities  be- 
tween the  antecedent  parties  to  the  instru- 
ment. Admit  the  proposition,  and  the  con- 
clusion follows." 

4.  Notice  to  Agent—  United  States. — Pease  v. 
McClelland,  2  Bond  (U.  S.)  42;  New  England 
Mortg.  Security  Co.  v.  Gay,  33  Fed.  Rep.  636. 

District  of  Columbia. — Mason  v.  Jones,  7 
D.  C.  247. 

Kansas. — Norwegian  Plow  Co.  v.  Munger, 
52  Kan.  371. 

Maryland. — Devries  v.  Shumate,  53  Md. 
211. 

Michigan. — Tilden  v.  Barnard,  43  Mich. 
376,  38  Am.  Rep.  197. 

Minnesota. — St.  Paul  Second  Nat.  Bank  v. 
Howe,  40  Minn.  390. 

Missouri. — Livermore  v.  Blood,  40  Mo.  48;. 
Henry  v.  Sneed,  99  Mo.  423,  17  Am.  St.  Rep. 
580. 

New  York.—\J.  S.  Bank  v.  Davis,  2  Hill 
(N.  Y.)  451. 

Pennsylvania. — Pittsburgh  Bank  v.  White- 
head, 10  Watts  (Pa.)  397;  Boggs  v.  Lancaster 
Bank,  7  W.  &  S.  (Pa.)  331. 

See  generally,  as  to  the  effect  of  notice  to 
an  agent,  the  title  Agency,  vol.  1,  p.  1144  ct 
sea. 

Where  the  Agent  Represents  Two  Principals 

andconcoctsaschemetodefraudoneofthem, 
that  one  who  receives  the  benefit  will  not  be 
presumed  to  have  notice.  In  re  European 
Bank,  L.  R.  5  Ch.  358;  De  Kay  v.  Hacken- 
sack  Water  Co.,  38  N.  J.  Eq.  158;  Hightstown 
First  Nat.  Bank  v.  Christopher,  40  N.  J.  L. 
435,  29  Am.  Rep.  262.  See  also  Thomson- 
Houston  Electric  Co.  v.  Capitol  Electric  Co., 
65  Fed.  Rep.  341. 

5.  Notice  must  be  Confined  to  Time  of  Trans- 
action or  Recently  Received. — Atlantic  State 
Bank  v.  Savery,  82  N.  Y.  291,  affirming  18 
Hun  (N.  Y.)  36;  Fisher  v.  Murdock,  13  Hun 
(N.  Y.)  485;  Kauffman  v.  Robey,  60  Tex. 
308,  48  Am.  Rep.  264;  Washington  Nat.  Bank 
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Notice  to  Bank  Officer. — In  order  to  affect  a  discounting  bank  with  notice  by 
reason  of  the  fact  that  one  of  its  officers  has  notice,  it  is  necessary  that  he 
should  have  participated  in  the  discount,1  or  else  made  known  to  some  one 
responsible  for  the  discount  such  knowledge  as  he  may  have  had.8 

Where  the  Officer  Procures  the  Discount  for  His  Own  Benefit  the  bank  is  obviously  un- 
affected with  notice.3 

Partnership  Transaction. — Partners  being  quasi  agents  of  one  another,  notice  to 
one  will  affect  the  firm.4  So,  too,  where  a  firm  note  is  given  by  a  member  in  a 
transaction  of  a  clearly  personal  nature,  the  holder  is  put  upon  inquiry  as  to  his 
authority.5 

Public  Records,  Lis  Pendens,  Attachment,  etc. — The  holder  of  a  note  takes  it  un- 
affected by  the  contents  of  public  records  not  referred  to  in  the  instrument 
itself.6  Similarly,  one  taking  a  note  pendente  lite,  or  after  attachment  or  gar- 
nishment, without  actual  notice,  acquires  a  good  title.7 


v.  Pierce,  6  Wash.  491,  36  Am.  St.  Rep.  174; 
Brothers  v.  Kaukauna  Bank,  84  Wis.  381,  36 
Am.  St.  Rep.  932. 

1.  Notice  to  Bank  Officials — United  States. — 
Blaine  First  Nat.  Bank  v.  Blake,  60  Fed.  Rep. 
78. 

Massachusetts. — National  Security  Bank  v. 
Cushman,  121  Mass.  490. 

Michigan. — Tilden  v.  Barnard,  43  Mich. 
376,  38  Am.  Rep.  197. 

Missouri.  —  Benton  v.  German-American 
Nat.  Bank,  122  Mo.  332. 

Nebraska. — Tolerton,  etc.,  Co.  v.  McLain, 
35  Neb.  725. 

New  Mexico. — Oak  Grove,  etc.,  Cattle  Co. 
v.  Foster  (N.  Mex.  1895),  41  Pac.  Rep.  522. 

New  York. — Fulton  Bank  v.  Benedict,  1 
Hall  (N.  Y.)48o;  North  River  Bank  v.  Aymar, 
3  Hill  (N.  Y.)  262;  Casco  Nat.  Bank  v.  Clark 
(Supreme  Ct.),  18  N.  Y.  Supp.  887,  affirmed  in 
139  N.  Y.  307,  36  Am.  St.  Rep.  705;  Merchants' 
Nat.  Bank  v.  Clark,  64  Hun  (N.  Y.)  175. 

North  Carolina. — Commercial  Bank  v.  Burg- 
wyn,  no  N.  Car.  267. 

Texas. — Traders'  Nat.  Bank  v.  Smith  (Tex. 
Civ.  App.  1893),  22  S.  W.  Rep.  1056. 

Wisconsin. — Brothers  v.  Kaukauna  Bank, 
84  Wis.  381,  36  Am.  St.  Rep.  932. 

See  generally  the  titles  Banks  and  Banking, 
vol.  3,  p.  843  /•/  seq.;  Officers  and  Agents 
of  Private  Corporations. 

2.  Richmond  R.,  etc.,  Co.  v.  Dick,  52  Fed. 
Rep.  379,  8  U.  S.  App.  99;  Farmers',  etc., 
Bank  v.  Payne,  25  Conn.  444;  Rock  Island 
First  Nat.  Bank  v.  Loyhcd,  28  Minn.  396; 
Benton  v.  German-American  Nat.  Bank,  122 
Mo.  332;  Highland  Bank  v.  Dubois,  5  Den. 
(N.  Y.)  558;  Wilson  v.  Pittsburgh  Second  Nat. 
Bank  (Pa.  i986).  6  Cent.  Rep.  756. 

3.  Discount  for  Ofncor  'gBonefit —  Massachusetts. 
— Washington  Bank  v.  Lewis,  22  Pick.  (Mass.) 
24;  Commercial  Bank  v.  Cunningham,  24 
Pick.  (Mass.)  270,  35  Am.  Dec.  322;  Grafton 
First  Nat.  Hank  v.  Babbidge,  160  Mass.  563. 

Missouri. — Third  Nat.  Bank  v.  Tinsley,  11 
Mo.  App.  49S;  Merchants'  Nat.  Bank  v.  Lovitt, 
114  Mo.  519,  35  Am.  St.  Rep.  770. 

Nebraska.  —  Knchler  v.  Dodge,  31  Neb.  328, 
38  Am.  St.  Rep.  518;  Buffalo  County  Nat. 
Bank  v.  Sharpc,  40  Neb.  123. 

New  York. — Merchants'  Nat.  Bank  v.  Clark, 
139  N.  Y.  314,  affirming  04  Hun  (N.  Y.)  175; 


Casco  Nat.  Bank  v.  Clark,  139  N.  Y.  307,  36 
Am.  St.  Rep.  705. 

See  also  Mann  v.  Springfield  Second  Nat. 
Bank,  30  Kan.  412.  But  see  Black  Hills  Nat. 
Bank  v.  Kellogg,  4  S.  Dak.  312. 

Where,  However,  the  Officer  for  Whose  Benefit 
the  Discount  is  Made  actively  participates  in 
the  transaction,  the  bank  has  been  held  to  be 
affected  with  notice.  Le  Due  v.  Moore,  ill 
N.  Car.  516. 

4.  Notice  to  Partner. — Sparrow  v.  Chisman, 
9  B.  &  C.  241,  17  E.  C.  L.  366;  Calvert  v.  Di- 
mon,  19  Colo.  17;  Bigelow  v.  Henniger,  33 
Kan.  362;  Otis  v.  Adams,  41  Me.  258;  Quinn 
v.  Fuller,  7  Cush.  (Mass.)  224;  Powell  v. 
Waters,  8  Cow.  (N.  Y.)  669.  See  the  title 
Partnership. 

5.  Transaction  for  Partner's  Individual  Ben- 
efit.— Arden  v.  Sharpe,  2  Esp.  N.  P.  524; 
Ex  p.  Agace,  2  Cox  312;  Tyree  v.  Lyon,  67 
Ala.  1;  Eastman  v.  Cooper.  15  Pick.  (Mass.) 
276,  26  Am.  Dec.  600;  Mecutchen  -•.  Kennady, 
27  N.  J.  L.  230;  Gansevoort  v.  Williams,  14 
Wend.  (N.  Y.)  134;  Livingston  v.  Roosevelt, 
4  Johns.  (N.  Y.)  251,  4  Am.  Dec.  273;  Tanner 
v.  Hall,  1  Pa.  St.  417;  King  v.  Faber,  22  Pa. 
St.  21;  Reece  v.  Knott,  3  Utah  451.  See  the 
title  Accommodation  Paper,  vol.  i,  p.  334; 
and  supra,  this  title,  Capacity  and  Authority  of 
Pa  rt  ies — Pa  rtn  ers. 

6.  Purchaser  Unaffected  by  Deed  of  Trust. — 
Although  a  deed  of  trust,  if  properly  re- 
corded, is  constructive  notice  of  the  lien  in 
all  contests  respecting  the  property,  yet  this 
constructive  notice  does  not  run  with  commor- 
cial  paper  secured  by  the  deed  so  as  to  charge 
a  bona  fide  holder  before  maturity  with  knowl- 
edge of  its  recitals.  If  there  is  nothing  on  the 
face  of  the  paper  itself  which  could  give  the 
holder  such  notice,  or  put  him  upon  inquiry, 
he  cannot  be  affected  by  any  payments,  dis- 
counts, set-offs,  or  equities  existing  between 
the  antecedent  parties.  Minell  :■.  Reed,  26 
Ala.  730.  Compare  Calloway  v.  Gleason,  1 
Mo.  App.  Rep.  38S. 

7.  Lis  Pendens.  Attachment,  etc.— England. — 
Colombics  1:  Slim,  2  Chit.  Rep.  637,  18  E.  C. 
L.  436. 

United  States.— Myers  -■.  Hazzard,  4  Mc« 
Crary  (U.  S.)  94,  50  Fed.  Rep.  155;  /nr*  Great 
Western  Tel.  Co.,  5  Biss.  (U.  S.)  363;  Enfield 
v.  Jordan,  119  U.  S.  680.    See  nlso  Warren 
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Collateral  Security. — Similarly,  where  there  is  no  reference  in  the  instrument 
itself  to  collateral  security  accompanying  it,  a  holder  in  due  course  is  not 
bound  to  inquire  as  to  the  existence  or  terms  of  such  collateral.1 

(4)  Refrainment  by  Holder  to  Make  Inquiry. — Where  the  circumstances  show 
that  the  purchaser  of  paper  refrained  from  making  inquiry  lest  he  should 
thereby  become  acquainted  with  the  transaction  out  of  which  the  note  origi- 
nated, he  cannot  occupy  the  attitude  of  a  holder  in  good  faith  without  notice.2 

(5)  Purchaser  tvith  Notice  from  Holder  in  Due  Course. —  One  having  notice 
may  acquire  a  good  title.  Thus  where  the  transferrer  is  entitled  to  recover, 
being  a  holder  for  value,  before  maturity,  bona  fide  and  without  notice  of  equi- 
ties and  defenses,  his  transferee  is  subrogated  to  his  rights,  and  may  recover 
notwithstanding  notice,  either  express  or  constructive.3 


County  v.  Marcy,  97  U.  S.  96;  Cass  County  v. 
Gillett,  100  U.  S.  585. 

Alabama. — Mayberry  v.  Morris,  62  Ala. 
113. 

Arkansas. — Ivey  v.  Drake,  36  Ark.  228; 
Head  v.  Cole,  53  Ark.  523. 

Georgia.— Mims  v.  West,  38  Ga.  18,95  Am. 
Dec.  379. 

Mississippi. — Madison  County  v.  Paxton,  56 
Miss.  679. 

New  York. — See  Murray  v.  Lylburn,  2 
Johns.  Ch.  (N.  Y.)44i;  Leitch  v.  Wells,  48  N. 
Y.  585. 

Ohio.— Stone  v.  Elliott,  11  Ohio  St.  252. 

Pennsylvania. — Day  v.  Zimmerman,  68  Pa. 
St.  72,  8  Am.  Rep.  157. 

Texas. — Faulkner  v.  Warren,  1  Tex.  App. 
Civ.  Cas.,  §  660;  Gannon  v.  Northwestern 
Nat.  Bank,  83  Tex.  274.  See  also  Board  v. 
Texas,  etc.,  R.  Co.,  46  Tex.  316. 

Vermont. — Sawyer  v.  Phaley,  33  Vt.  69. 

For  a  Full  Discussion  of  the  doctrine  of  lis 
pendens  as  applied  to  negotiable  securities, 
see  the  title  Lis  Pendens. 

Reason  of  Eule  as  to  Lis  Pendens. — In  Win- 
ston v.  Westfeldt,  22  Ala.  760.  58  Am.  Dec. 
278,  Goldthwaite,  J.,  said:  "The  credit  and 
confidence  due  to  it  [negotiable  paper]  must 
be  impaired  if  the  buyer  was  required  to  ex- 
amine the  courts  of  every  county  in  the  state 
before  he  could  be  sure  of  his  purchase;  and 
such  would  necessarily  be  the  case  if  the  doc- 
trine of  lis  pendens  applied  to  it.  There  are 
no  adjudications  to  force  us  to  this  extremity; 
the  strongest  considerations  of  public  policy 
seem  to  forbid  the  extension  of  the  rule  to 
money  or  bank  bills;  and  we  think  that  com- 
mercial paper,  as  the  representative  of  money, 
should  stand  on  the  same  footing  in  this  re- 
spect." 

Transfer  pending  Attachment  Proceedings. — 

In  Kieffer  v.  Ehler,  18  Pa.  St.  388,  Lowrie,  J., 
said:  "To  hold  that  an  attachment  prevents  a 
subsequent  bona  fide  indorsee  for  value  from 
acquiring  a  good  title  would  be  almost  a  de- 
struction of  one  of  the  essential  characteris- 
tics of  negotiable  paper.  It  would  be  a  great 
injury  to  persons  in  embarrassed  circum- 
stances holding  such  paper,  for  no  one  could 
buy  it  from  them  with  any  confidence  in  the 
title.  Moreover,  it  would  present  the  strange 
result  hat  the  more  hands  such  paper  had 
passed  through,  and  the  more  indorsers  there 
were  on  it,  the  less  it  would  be  worth  in  the 
money  market;  for  it  would  be  subject  to  the 


more  risks  of  attachment.  Under  such  views, 
it  has  always  been  held  that  an  attachment  is 
unavailable  against  a  bona  fide  holder  for 
value  of  negotiable  paper  who  obtains  it  after 
attachment,  before  maturity,  and  without 
notice."  See  also,  to  like  effect,  Ludlow  z>. 
Bingham,  4  Dall.  (Pa.)  47;  Enos  v.  Tuttle,  3 
Conn.  27. 

Pendency  of  Commission  in  Bankruptcy. — The 

assignee  of  negotiable  paper  who  takes  it 
pending  a  commission  in  bankruptcy  against 
the  maker,  has  constructive  notice  that  wher- 
ever mutual  debts  subsist  between  the  bank- 
rupt and  his  creditors  the  right  of  set-off 
attaches.  Humphries  v.  Blight,  4  Dall.  (Pa.) 
370. 

Decree  against  Habitual  Drunkard. — A  decree 
against  an  habitual  drunkard  is  analogous  to 
one  in  a  proceeding  in  rem,  and  is  notice  to 
all  the  world;  consequently,  one  who  has  been 
found  an  habitual  drunkard  by  inquisition 
cannot  make  a  binding  contract  to  waive  pro- 
test of  a  bill  of  exchange  upon  which  he  is  an 
indorser,  even  in  a  sober  interval;  and  the 
holder  of  such  bill  is  affected  with  notice  of 
this  fact.  Wadsworth  v.  Sharpsteen,  8  N.  Y. 
388,  59  Am.  Dec.  499,  affirming  14  Barb.  (N. 
Y.)  169. 

Advertisement  in  Newspaper. — In  Kellogg  v. 
French,  15  Gray  (Mass.)  354,  it  was  held  that 
an  advertisement  cautioning  all  persons 
against  purchasing  or  receiving  a  bill  of  ex- 
change, published  by  the  drawer  in  a  newspa- 
per in  the  place  of  residence  of  a  subsequent 
purchaser,  is  not  of  itself  evidence  that  such 
purchaser  took  the  bill  with  notice  of  fraud  in 
its  origin.  See  also,  to  like  effect,  Boyd  v. 
McCann,  10  Md.  118;  Kellogg  v.  French,  15 
Gray  (Mass.)  354;  Clark  v.  Ricker,  14  N.  H. 
44;  Hagen  v.  Bowery  Nat.  Bank,  6  Lans.  (N. 
Y.)  490;  Beltzhoover  v.  Blackstock,  3  Watts 
(Pa.)  20,  27  Am.  Dec.  330. 

1.  Ilslay  v.  Smedes  (City  Ct.),  7  N.  Y.  Supp. 
671,  a  ffirmed  in  15  Daly  (N.  Y.)  488. 

2.  Jones  v.  Gordon,  L.  R.  2  App.  629; 
State  Nat.  Bank  v.  Bennett,  8  Ind.  App.  679; 
Schmueckle  v.  Waters,  125  Ind.  265;  Whaley 
v.  Neill,  44  Mo.  App.  316.  See  also  the  title 
Notice. 

3.  Purchaser  with  Notice  from  Holder  in  Due 
Course  —  Subrogation  —  England.  —  Masters  v. 
Ibberson,  8  C.  B.  100,  65  E.  C.  L.  100;  Chalmers 
v.  Lanion,  1  Campb.  383;  Haly  v.  Lane,  2  Atk. 
181. 

United  States. — Marion  County  v.  Clark, 
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Bepurchase  by  Payee  of  Note  Originally  Subject  to  Defense. — But  where  the  payee  trans- 
fers negotiable  paper  void  in  his  hands  to  an  innocent  holder,  and  repurchases 
from  him  or  a  subsequent  holder,  the  paper  is  affected  with  the  original 
infirmity,  and  the  payee  cannot  recover  thereon.1 

(6)  Time  of  Notice. — The  bona  fide  holder  of  a  bill  or  note,  taking  the  same 
with  no  other  knowledge  than  the  paper  furnishes,  has  a  right  in  all  cases  to 
treat  the  parties  thereto  as  liable  to  him  in  the  same  manner  and  order  and  to 


94  U.  S.  278;  Cromwell  v.  Sac  County,  96 
U.  S.  51;  Butterfield  v.  Ontario,  32  Fed.  Rep. 
891.  See  also  Porter  v.  Pittsburg  Bessemer 
Steel  Co.,  122  U.  S.  267. 

District  of  Columbia. — Braxton  v.  Braxton, 
20  D.  C.  355, 

California. — Graham  v.  Larimer,  83  Cal. 
173- 

Colorado. — Kinkel  v.  Harper  (Colo.  1895), 
42  Pac  Rep.  173. 

Georgia. — Hogan  v.  Moore,  48  Ga.  156. 

Illinois. — Wood  worth  v.  Funtoon,  40  111. 
131,  89  Am.  Dec.  340;  Rice  v.  Van  Ackere,  22 
111.  App.  588. 

Indiana. — Riley  v.  Schawacker,  50  Ind.  592; 
Hereth  v.  Merchants'  Nat.  Bank,  34  Ind.  380. 

Iowa. — Peabody  v.  Rees,  18  Iowa  571; 
Simon  v.  Merritt,  33  Iowa  537;  Mornyer  v. 
Cooper,  35  Iowa  257. 

Kansas.  —  Hardv  v.  Newton  First  Nat. 
Bank,  56  Kan.  493;  Bodley  v.  Emporia  Nat. 
Bank,  38  Kan.  59. 

Louisiana. — Cotton  v.  Sterling,  20  La.  Ann. 
282;  Howell  v.  Crane,  12  La.  Ann.  126,  68 
Am.  Dec.  765;  Cook  v.  I^rkin,  19  La.  Ann. 
507. 

Maine. — Hascall  v.  Whitmore,  19  Me.  102, 
36  Am.  Dec.  738;  Woodman  v.  Churchill,  52 
Me.  58;  Robe.ts  v.  Lane,  64  Me.  108,  18  Am. 
Rep.  242;  Smith  v.  Hiscock,  14  Me.  449. 

Maryland.  —  Boyd  v.  McCann.  10  Md.  118; 
Cover  v.  Myers,  75  Md.  406,  32  Am.  St.  Rep. 
394;  Cover  v.  Bowersox  (Md.  1892),  23  Atl. 
Rep.  1037. 

Michigan. — Kost  v.  Bender,  25  Mich.  515; 
Wood  v.  Starling,  48  Mich.  592;  Shaw  v. 
Clark,  49  Mich.  384,  43  Am.  Rep.  474. 

Missouri.  —  Henley  v.  Holzer,  19  Mo.  App. 
245;  Cameron  First  Nat.  Bank  v.  Stanley,  46 
Mo.  App.  440. 

Nebraska.  —  Koehlcr  v.  Dodge,  31  Neb.  328, 
28  Am.  St  Rep.  518. 

North  Carolina.  —  Lewis  v.  Long,  102  N.  Car. 
206,  11  Am.  St.  Rep.  725. 

Ohio. — Bassett  v.  Avery,  15  Ohio  St.  299. 

Pennsylvania. — Wain  v.  Haldcman,2  Pear- 
son (Pa.)  26. 

Texas. — Watson  v.  Flanagan,  14  Tex.  354; 
Herman  v.  Gunier,  83  Tex.  66,  29  Am.  St. 
Rep.  632. 

Virginia. — Prentice  v.  Zanc,  2  Gratt.  (Va.) 
262. 

Wisconsin.  —  Kinney  v.  Kruse,  28  Wis.  183. 
See  also  Verbcck  v.  Scott,  71  Wis.  59. 

Reason  of  Rule.  — In  Simon  v.  Merritt,  33 
Iowa  537,  Meek,  C.J.,  said:  "One  reason  of 
the  rule  is  obvious.  The  maker  of  the  note 
would  be  liable  to  the  transferrer;  his  con- 
dition is  made  no  harder  by  the  note  coming 
Into  the  hands  of  one  having  notice  of  its  in- 
firmities. We  do  not  understand  that  there  is 
any  oontlict  in  the  authorities  upon  this  point." 


In  Cromwell  v.  Sac  County,  96  U.  S.  51, 
Mr.  Justice  Field  said:  "  The  rule  has  been 
too  long  settled  to  be  questioned  now,  that 
whenever  negotiable  paper  has  passed  into 
the  hands  of  a  party  unaffected  by  previous 
infirmities,  its  character  as  an  available  secu- 
rity is  established,  and  its  holder  can  trans- 
fer it  to  others  with  the  like  immunity.  His 
own  title  and  right  would  be  impaired  if  any 
restrictions  were  placed  upon  his  power  of 
disposition.  *  *  *  The  only  exceptions 
to  this  doctrine  are  those  where  the  paper  is 
absolutely  void,  as  when  issued  by  parties 
having  no  authority  to  contract,  or  its  circu- 
lation is  forbidden  by  law  from  the  illegality 
of  its  consideration,  as  when  made  upon  a 
gambling  or  usurious  transaction." 

Under  the  English  Bills  of  Exchange  Act,  §  27, 
(2),  it  is  provided  that  where  value  has  at 
any  time  been  given  for  a  bill,  the  holder  is 
deemed  to  be  a  holder  for  value  as  regards 
the  acceptor  and  all  parties  to  the  bill  who 
became  parties  prior  to  such  time.  See 
Hunter  v.  Wilson,  4  Exch.  489. 

Transfer  after  Maturity. — In  Woodman  v. 
Churchill,  52  Me.  58,  it  was  held  that  if  the 
first  indorsee  acquires  a  right  of  action  as 
against  the  maker  by  being  a  bona  fide  pur- 
chaser without  notice  before  the  maturity  of 
the  note,  he  can  transfersuch  perfect  title  as 
well  after  as  before  the  note  becomes  due, 
and  his  indorsee  will  succeed  to  his  rights  in 
spite  of  the  fact  that  he  may  know  of  the 
original  invalidity  of  the  note  from  fraud  in 
its  inception  or  from  want  of  consideration, 
and  also  in  spite  of  the  fact  that  he  takes  it 
after  maturity.  See  also  Adair  v.  Lenox,  15 
Oregon  489;  Davis  v.  Miller,  14  Gratt. 
(Va.)i. 

Where  the  Indorser  Is  Merely  the  Indorsee's 
Agent,  and  the  indorsee  has  notice  of  fraud 
in  the  procurement  of  the  note,  he  cannot 
claim  to  be  protected  as  a  purchaser  from  one 
purchasing  without  notice,  where  his  agent 
is  not  shown  to  have  ever  had  title  to  the 
note  himself.  Vosburgh  v.  Diefcndorf,  1 10 
N.  Y.  357.  16  Am.  St.  Rep.  836,  affirming 
(Supreme  Ct.)  1  N.  Y.  Supp.  58. 

Tho  Fact  that  a  Note  is  Made  to  the  Maker's 
Order  and  Bears  Only  His  Indorsement,  so  that  it 
passes  by  delivery,  and  the  title  is  apparently 
derived  directly  from  him,  docs  not  affect  the 
principle  of  law  that  a  transferee  with  notice 
acquires  a  good  title  from  his  transferrer  if 
the  latter  is  a  holder  in  due  course,  if  it  is 
shown  that  the  note  was  in  fact  purchased  by 
the  transferee's  predecessor  in  good  faith  and 
for  value  of  him  to  whom  the  maker  first  gave 
it.  Roberts  v.  Lane,  (>4  Me.  108,  18  Am.  Krp. 
242. 

1  Tod  V.  Wick,  36  Ohio  St.  370;  Elwcllr. 
Tatum,  6  Tex.  Civ.  App.  31)7. 
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the  same  extent  as  they  appear  on  the  instrument.  As  to  him,  all  the  parties 
stand  liable  as  they  appear  on  the  paper,  and  any  knowledge  acquired  by  him 
at  a  subsequent  period  has  no  effect.1 

Where  the  Contract  Is  Merely  Executory  at  the  time  the  transferee  receives  notice  of 
the  fraud  or  other  defense  to  the  bill  or  note,  he  is  not  a  holder  in  due  course.2 

But  Where  He  has  Already  Paid  a  Part  of  the  consideration,  he  is  entitled  to  protec- 
tion to  that  extent,  and  may  recover  so  much  as  he  has  paid.3 

e.  Due  COURSE  OF  Trade — (i)  In  General. — Another  requisite  to  the 
protection  of  the  holder  of  a  bill  or  note  is  that  he  shall  have  acquired  it  in  the 
usual  course  of  business;  that  is,  according  to  the  usages  and  customs  of 
commercial  transactions.  Anything  upon  the  face  of  the  paper,  or  in  the 
mode  of  transfer,  of  an  unusual  or  anomalous  character  is  sufficient  to  put  the 
transferee  upon  inquiry,  and  he  takes  at  his  peril,  subject  to  equities  and 
defenses  between  the  original  parties.4 

(2)  What  Transactions  within  Rule — (a)  Transfer  without  Delivery. — The  pos- 
session of  commercial  paper  is  not  only  the  legal  evidence  of  ownership,  but 
it  is  that  evidence  required  in  dealing  with  it  in  the  ordinary  course  of  busi- 
ness ;  consequently,  where  the  transferee  takes  merely  an  equitable  assignment 


1.  Notice  must  Precede  Completion  of  Purchase. 

— England. — Swan  v.  Steele,  7  East  210;  Har- 
rison v.  Courtauld,  3  B.  &  Ad.  36,  23  E.  C.  L. 
25- 

Georgia. — Merritt  v.  Bagwell,  70  Ga.  578. 

Iowa.  —  Delaware  County  Bank  v.  Dun- 
combe,  48  Iowa  488. 

Nebraska. — Colby  v.  Parker,  34  Neb.  510, 
citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
444. 

New  York. — Jewett  v.  Palmer,  7  Johns.  Ch. 
(N.  Y.)  65,  11  Am.  Dec.  401;  Howard  Bank- 
ing Co.  v.  Welchman,  6  Bosw.  (N.  Y.)  280; 
Michles  v.  Colvin,  4  Barb.  (N.  Y.)  304;  Wat- 
son v.  Cabot  Bank,  5  Sandf.  (N.  Y.)423;  Hoge 
zi.  Lansing,  35  N.  Y.  136. 

Ohio. — Bassett  v.  Avery,  15  Ohio  St. 
299. 

2.  Incompleted  Purchase. — De  la  Chaumette 
v.  Bank  of  England,  9  B.  &  C.  208,  17  E.  C. 
L.  356;  Crandall  v.  Vickery,  45  Barb.  (N.  Y.) 
156. 

3.  Part  Payment  before  Notice. — Dresser  v. 
Missouri,  etc.,  R.  Constr.  Co.,  93  U.  S.  92; 
Hubbard  v.  Chapin,  2  Allen  (Mass.)  328;  De 
Kay  v.  Hackensack  Water  Co.,  38  N.  J.  Eq. 
158;  Kerr  v.  Cowen,  2  Dev.  Eq.  (N.  Car.)356. 
Compare  Adams  v.  Soule,  33  Vt.  538.  See 
infra,  this  section,  Amount  of  Recovery  and 
Damages. 

4.  See  generally,  as  to  due  course  of 
trade,  supra,  this  section,  Notice. 

Due  Course  of  Trade  Defined. — In  Kimbro  v. 
Lytle,  10  Yerg.  (Tenn.)4i7,  31  Am.  Dec.  585, 
due  course  of  trade  was  said  to  be  where  the 
holder  has  given  for  the  note  his  money, 
goods,  or  credit,  at  the  time  of  receiving  it,  or 
has,  on  account  of  it,  incurred  some  loss  or 
liability. 

See  also,  as  to  the  meaning  of  due  course  of 
trade,  Merchants'  Bank  v.  McClelland,  9 
Colo.  608;  Moore  v.  Moore,  39  Iowa  461; 
Kellogg  v.  Curtis,  69  Me.  212,  31  Am.  Rep. 
273;  Christianson  v.  Farmers'  Warehouse 
Assoc.  (N.  Dak.  1896),  67  N.  W.  Rep.  300; 
Nichol  v.  Bates,  10  Yerg.  (Tenn.)  429. 

Test  as  to  "Due  Course  of  Trade." — In  Rob- 


erts v.  Hall,  37  Conn.  205,  9  Am.  Rep.  308, 
Carpenter,  J.,  in  speaking  of  "  due  course 
of  trade,"  said:  "A  more  definite  idea  of 
its  meaning  may  be  had,  however,  by  stating 
the  question  more  specifically.  Is  negotiable 
paper  ordinarily  used  in  the  way  and  man- 
ner in  which  this  was  used?  Would  a  busi- 
ness man  of  ordinary  intelligence  and  capac- 
ity receive  commercial  paper,  when  offered 
for  the  purposes  for  which  this  was  trans- 
ferred, as  money,  ftnd  upon  its  credit  part 
with  his  property  ?  Or  would  he  at  once 
suspect  the  integrity  of  the  paper  itself,  and 
the  credit  and  standing  of  the  party  offering 
it  ?  A  correct  answer  to  these  questions 
must  settle  conclusively  the  mercantile  char- 
acter of  this  transaction." 

Question  Depends  upon  Facts  of  Particular  Case. 
— In  Merriam  v.  Granite  Bank,  8  Gray 
(Mass.)  254,  it  was  held  that  the  assignment 
of  a  note  to  a  bank  under  such  circumstances 
as  to  constitute  an  assignment  without 
recourse  was  not  made  in  the  due  course  of 
trade,  because  such  "  is  not  the  usual  course 
of  transferring  a  security  indorsed  in  blank." 
Chief  Justice  Shaw  said  :  "It  is  not  easy  to 
prescribe  a  general  rule  as  to  what  shall  be 
the  common  course  of  business;  it  must 
depend  much  upon  the  circumstances  of  each 
particular  case." 

Paper  must  Pass  in  Ordinary  Manner. — In 
Crosby  v.  Grant,  36  N.  H.  273,  Sawyer,  J., 
said:  "The  general  proposition  that  the 
note,  in  order  that  it  may  be  protected 
against  equities  as  between  prior  parties, 
must  be  taken  in  the  usual  course  of  busi- 
ness, is  undoubtedly  correct.  If  it  be  received 
on  any  other  footing  than  as  a  bona  fide 
purchase  by  the  holder,  independent  of  any 
previous  connection  with  it  or  with  any  of 
the  parties  upon  it,  so  that  he  does  not  take 
it  as  such  paper  ordinarily  passes  from  the 
holder  to  the  indorser  upon  a  purchase  and 
sale  of  the  security,  then  he  takes  it  not  in 
the  usual  course  of  business,  and  conse- 
quently subject  to  the  same  defenses  as  if 
negotiated  after  dishonor." 
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of  paper  not  at  the  time  in  the  possession  of  his  transferrer,  he  is  not  entitled 
to  protection  as  a  holder  in  due  course  of  trade.1 

(b)  Transfer  without  indorsement. — Where  paper  is  made  payable  to  the  order 
of  the  payee,  an  indorsement  by  him  is  necessary  to  constitute  jthe  transfer 
one  in  the  usual  course  of  business,  and  mere  delivery  to  the  holder  will  not 
suffice.2 

But  where  the  Paper  ia  Payable  to  Payee  or  Bearer,  a  good  title  may  be  acquired 
therein  without  the  payee's  indorsement,  either  from  himself  or  from  a  third 
party,  even  though  the  paper  may  never  have  passed  through  the  payee's 
hands.3 

Nor,  EConverso,  will  the  indorsement  by  the  payee  of  a  note  or  bill  payable  to 
himself  or  bearer  be  deemed  out  of  the  ordinary  course  of  business.4 

(c)  Transfer  by  Operation  of  Law. — Transfers  that  are  effected  by  operation  of 
law,  such  as  those  under  bankrupt  and  insolvent  laws,  or  transfers  to  receiv- 
ers, are  not  in  the  usual  course  of  business,  and  the  transferee  acquires  no  better 
title  than  that  residing  in  the  last  holder.5 


1.  Paper  Not  in  Possession  of  Transferrer. — In 
Muller  v.  Pondir,  55  N.  Y.  325,  14  Am.  Rep. 
259,  affirming  6  Lans.  (N.  Y.)472,  it  was  held 
that  a  person  who  made  a  loan  upon  a  bill  of 
exchange  to  arrive  by  an  incoming  steamer, 
and  who  took  an  equitable  assignment  of  the 
bill  of  exchange  without  indorsement  or 
delivery,  was  not  a  bona  fide  holder  in  due 
course  ofbusiriess.  See  also  Evans  v.  Smith, 
4  Binn.  (Pa.)  366;  Russell  v.  Scudder,  42  Barb. 
(N.  Y.)3i. 

Assignment  of  Note  and  Mortgage  Not  in  As- 
signor's  Possession. — In  Minnesota  it  has  been 
held  that  where  a  party  takes  an  assignment 
of  a  note  and  mortgage,  the  fact  that  they  are 
not  in  the  possession  of  his  assignor  is  suffi- 
cient to  put  him  upon  inquiry  as  to  his  as- 
signor's title  to  them,  so  that  if  he  makes  no 
such  inquiry  he  is  not  a  purchaser  in  good 
faith  within  the  meaning  of  the  registry  laws, 
and  his  assignment,  though  recorded,  does 
not  take  precedence  of  a  prior  unrecorded  as- 
signment of  the  note  and  mortgage.  O'Mul- 
cahyz/.  Holley,2S  Minn.  3r. 

2.  See  supra,  this  title,  Trans/ei — Negotia- 
tion by  Indorsement. 

Illustrations — Transfer  without  Indorsement. 
— In  Hatch  v.  Barrett,  34  Kan.  223,  a  writing 
on  the  back  of  a  negotiable  promissory  note 
payable  to  the  order  of  J.  C.  Rogers,  in  these 
words,  "  I,  James  C.  Rogers,  do  hereby  as- 
sign the  within  note  to  Charles  B.  Hatch,  of 
Osage  county,  Kansas.  Said  assignment  is 
made  without  recourse  on  me,  either  in  law 
or  equity.  J.  C.  Rogers,"  was  held  not  to  be 
an  indorsement  in  a  commercial  sense,  and  not 
to  cut  off  the  defense  of  the  maker.  The  court 
there  said:  "The  alleged  indorsement  is 
clearly  not  in  the  usual  or  common  form, 
but  substantially  different  therefrom.  The 
words  of  the  indorsement,  taken  together, 
must  be  treated  as  only  an  assignment  of  the 
note." 

Where  the  defendant,  in  an  action  to  re- 
cover damages  for  the  failure  of  title  to  a 
note,  had  in  his  possession  a  promissory  note 
belonging  to  A  and  payable  to  A's  order,  but 
not  indorsed  by  him,  and  assigned  the  same 
to  B  without  other  consideration  than  that  if 
B  collected  the  note  he  should  pay  the  de- 
fendant the  face  amount,  it  was  held  that  the 


want  of  indorsement  was  a  notice  of  the  de- 
fect in  title.  Mills  v.  Porter,  5  Thomp.  &  C. 
(N.  Y.)  63. 

The  indorsement  of  a  negotiable  promissory 
note,  making  it  payable  simply  to  the  order 
of  A,  who  has  no  personal  interest  in  the 
transaction,  the  indorsement  being  really 
made  for  the  benefit  of  B,  is  not  a  transfer  to 
B  in  the  usual  course  of  business,  so  as  to  ex- 
clude defenses  by  the  maker  as  against  the 
payee.    Elias  v.  Finnegan,  37  Minn.  144. 

3.  Failure  of  Payee  to  Indorse. — Where  a  note 
payable  to  payee  or  bearer  was  transferred 
by  the  payee  without  indorsement,  and  at  the 
time  of  transfer  he  told  the  transferees  that 
they  must  take  it  at  their  own  risk,  it  was 
held  that  such  a  transfer  was  not  so  out  of 
the  usual  course  of  business  as  to  charge  the 
holders  with  notice  that  the  note  was  given 
without  any  valid  consideration,  or  that  it  had 
been  obtained  by  fraud.  Cone  v.  Baldwin,  12 
Pick.  (Mass.)  545.  See  also  Russel  v.  Ball,  2 
Johns.  (N.  Y.)  50;  and  supra,  this  title,  Or- 
derly Parts  and  Special  Clauses  in  Bills  and 
Notes —  Words  of  Negotiability. 

Paper  Never  in  Hands  of  Payee. — Where  a 
note  is  made  payable  to  a  certain  payee  or 
bearer,  the  negotiation  of  it  to  a  person  other 
than  the  payee  is  not  out  of  the  usual  course  of 
business,  and  the  holder  will  be  entitled  to 
recover  free  of  defenses  of  which  he  has  no 
actual  notice.  Gage  v.  Sharp,  24  Iowa  15; 
Laub  v.  Rudd,  37  Iowa  617. 

4.  Indorsement  by  Payee. — Where  a  note  is 
payable  to  a  named  person  or  bearer,  the  in- 
dorsement of  the  payee's  name  thereon  is  not 
so  out  of  the  usual  course  of  business  as  to 
affect  the  right  of  the  holder  to  recover  from 
the  maker.    Smith  v.  Rawson,  61  Oa.  208. 

Fictitious  Payee-Indorsemont  by  Professed 
Agent. — So,  too,  it  has  been  held  that  where  a 
note  was  made  payable  to  a  fictitious  payee  or 
bearer,  the  indorsement  by  a  person  profess- 
ing to  be  the  agent  of  the  fictitious  payee,  and 
who  indorsed  the  note  as  such  to  the  holder, 
was  not  sufficient  to  charge  him  with  notice  of 
the  fictitious  character  of  the  payee,  or  put 
him  on  inquiry  beyond  the  face  of  the  note  as 
to  the  existence  of  such  agent's  principal. 
Lane  v.  Kreklc,  22  Iowa  31)0. 

6.  Assignment  by  Operation  of  Law  — The  as- 
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Assignment  for  Benefit  of  Creditors. — So,  too,  it  has  been  held  that  the  assignment 
of  a  bill  or  note  in  trust  for  the  benefit  of  creditors  is  not  in  the  usual  course 
of  trade.1 

(d)  Purchase  from  Acceptor,  Maker,  or  Drawer — From  Acceptor  or  Maker. — While  there  is 
some  conflict  upon  this  subject,  the  better  view  seems  to  be  that  a  party 
purchasing  a  bill  or  note  from  the  acceptor  or  maker  before  it  is  due  is  to  be 
considered  a  holder  in  due  course  of  business.3 

A  Purchase  from  the  Drawer  of  a  bill  before  maturity,  where  the  instrument  has 
already  been  accepted,  is  not,  at  least  where  the  instrument  is  payable  to  the 
drawer's  order,  out  of  the  ordinary  course  of  business.3 

3.  Paper  Transferred  Overdue — a.  Holder  Takes  Subject  to  Equities 
AND  DEFENSES. — The  holder  of  overdue  negotiable  paper  takes  it  subject  to 
all  equities  and  defenses  between  the  original  parties.  The  fact  that  a  bill  or 
note  is  in  circulation  after  its  real  or  apparent  maturity  is  of  itself  sufficient 
to  put  a  transferee  upon  his  inquiry  ;  and  should  he  take  it  under  such  circum- 
stances, he  acquires  no  better  title  than  his  immediate  transferrer  may  have 
had,  and  holds  subject  to  all  equities  and  defenses  available  against  the  latter.* 


signmcnt  of  negotiable  paper  by  operation  of 
the  bankrupt  laws  of  the  United  States,  by 
operation  of  an  assignment  statute  of  the 
state,  and  the  voluntary  assignment  by  an 
insolvent  to  a  trustee  for  the  benefit  of  cred- 
itors, have  each  and  all  been  declared  to  be 
assignments  not  in  the  regular  course  of 
business.  Merchants'  Bank  v.  McClelland, 
9  Colo.  608;  Billings  v.  Collins,  44  Me.  271. 

A  Receiver  does  not  stand  in  the  situation  of 
an  innocent,  bona  fide  holder  for  value.  He 
acquires  title  by  legal  process,  and  not  in  the 
regular  course  of  dealing  in  commercial  pa- 
per. Briggs  v.  Merrill,  58  Barb.  (N.  Y.)  389; 
Litchfield  Bank  v.  Peck,  29  Conn.  384. 

Iowa  Statute. — Under  the  provisions  of  the 
Rev.  Code  of  Iowa,  §§3046  and  3091,  an  as- 
signment of  a  promissory  note  by  an  officer 
levying  on  the  same  has  the  same  effect  as  if 
made  by  the  defendant  in  execution,  and 
confers  the  same  rights  upon  the  assignee  of 
the  officer  as  would  be  conferred  upon  an 
indorsee  of  the  defendant.  These  sections, 
being  remedial  in  their  nature,  upon  a  fair 
construction  thereof  are  held  to  include  not 
only  the  execution  defendant,  but  a  defend- 
ant in  a  garnishment  proceeding  auxiliary 
to  the  execution.  Earhart  v.  Gant,  32  Iowa 
481. 

Execution  after  Maturity. — In  a  subsequent 
case,  where  the  promissory  note  had  been 
placed  in  the  hands  of  an  agent  for  collection 
after  maturity,  and  was  by  him  converted  to 
his  own  use,  and  afterwards  sold  under  an 
execution  against  him,  it  was  held  that  the 
purchaser  acquired  no  interest  in  the  note 
which  would  enable  him,  or  any  one  claiming 
through  him,  to  maintain  an  action  thereon 
against  the  maker  or  a  guarantor.  McCor- 
mick  v.  Williams,  54  Iowa  50. 

1.  Assignment  for  Benefit  of  Creditors.— In 
Roberts  v.  Hall,  37  Conn.  205,9  Am-  ReP- 
308,  A  held  the  promissory  note  of  the  de- 
fendant, obtained  of  him  by  fraud,  and 
which  the  defendant  had  demanded  back  im- 
mediately on  discovering  the  fraud.  The  note 
was  payable  to  A's  order,  and  on  time,  and 
before  due,  A  indorsed  it  to  the  plaintiff  in 
trust,  in  part  for  certain  creditors,  and  the 


balance  for  A's  wife,  the  plaintiff  having  no 
knowledge  of  the  infirmity  of  the  note.  The 
creditors  accepted  the  transfer,  and  directed 
the  plaintiff  to  bring  suit  on  the  note  when 
due.  It  was  held  that  the  entire  transac- 
tion by  which  the  note  was  transferred  to 
the  plaintiff  was  out  of  the  regular  course  of 
business,  and  that  the  note,  therefore,  re- 
mained open  to  the  defense  of  fraud. 

The  True  Reason  of  This  Rule,  however, 
would  seem  to  be  that,  under  an  assignment 
for  the  benefit  of  creditors,  no  new  consider- 
ation is  actually  advanced  at  the  time  of  the 
transfer,  and  that  therefore  the  assignee- 
takes  subject  to  equities  between  antecedent 
parties.  Leger  v.  Bonnaffe,  2  Barb.  (N.  Y.) 
475- 

2.  See  infra,  this  title,  Discharge  and  Pay- 
ment— Right  to  Reissue  Paper  after  Payment. 

Purchase  from  Acceptor  or  Maker  Notice  of  Ac- 
commodation Character. — The  purchase  of  an 
indorsed  note  from  the  maker,  or  of  an  ac- 
cepted bill  from  the  acceptor,  has  been  held 
to  charge  the  purchaser  with  notice  that  the 
instrument  was  drawn  or  indorsed  for  the 
accommodation  of  the  transferrer.  See  the 
title  Accommodation  Paper,  vol.  r,  pp.  367,. 
368. 

3.  Columbus  Ins.,  etc.,  Co.  v.  First  Nat. 
Bank  (Miss.  1894),  15  So.  Rep.  138;  Wait  v. 
Thayer,  118  Mass.  473;  Chemical  Nat.  Bank 
v.  Colwell,  16  Daly  (N.  Y.)2o. 

In  Merritt  v.  Duncan,  7  Heisk.  (Tenn.)  156, 
19  Am.  Rep.  612,  it  was  held  that  the  fact  of 
purchase  of  an  indorsed  bill  before  maturitv 
from  the  drawer,  while  it  does  not,  as  matter 
of  law,  carry  with  it  notice  of  prior  equities  to 
the  purchaser,  is  to  be  taken  into  considera- 
tion, with  surrounding  circumstances,  in  de- 
termining whether  the  purchaser  had  notice 
or  not. 

Some  cases  hold  that  the  fact  that  a  bill 
accepted  or  indorsed  is  put  in  circulation  by 
the  drawer  is  notice  of  its  accommodation 
character.  See  the  title  Accommodation 
Paper,  vol.  1,  p.  368. 

4.  Paper  Transferred  when  Overdue — Equities 
and  Defenses — England. — Tinson  v.  Francis,  I 
Campb.  19;  Down  v.  Hailing,  4  B.  &  C.  330,  ic 
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Thus,  for  example,  a  plea  of  payment  or  satisfaction,  previous  to  the  transfer 


E.C.L.347;  Ashurstf. Royal  Bankof  Australia, 
37  Eng.  L.  &  Eq.  195 ;  Brown  v.  Davies,  3  T.  R. 
80;  Banks  v .  Col  well,  cited  in  Brown  v.  Davies, 
3  T.  R.  81;  O'Keefe  v.  Dunn,  6  Taunt.  305; 
Lloyd  v.  Howard  15  Q.  B.  998,  69  E.  C.  L. 
998:  Holmes  v.  Kidd,  28  L.  J.  Exch.  112. 

United  Stales. — Morgan  v.  U.  S.,  113  U.  S. 
476;  Fowler  v.  Brantly,  14  Pet.  (U.  S.)  318; 
Foley  v.  Smith,  6  Wall.  (U.  S.)  492;  National 
Bank  v.  Texas,  20  Wall.  (U.  S.)  72;  Lipsmeier 
v.  Vehslage,  29  Fed.  Rep.  175.  See  also 
Vermilye  v.  Adams  Express  Co.,  21  Wall. 
(U.S.)  138. 

California. — Folsom  v.  Bartlett,  2  Cal.  163; 
Coghlin  v.  May,  17  Cal.  515;  Gordon  v.  Wan- 
sey,  21  Cal.  77;  Elgin  v.  Hill,  27  Cal.  372; 
Woodsum  v.  Cole,  69  Cal.  142;  McPherson  v. 
Weston,  85  Cal.  90;  James  v.  Yaeger,  86  Cal. 
184;  Risley  v.  Gray,  98  Cal.  40. 

Connecticut. — Robinson  v.  Lyman,  10  Conn. 
30,  25  Am.  Dec.  52;  Bissell  v.  Gowdy,  31 
Conn.  47. 

Illinois. — Bryan  v.  Primm,  1  111.  59;  Capps 
v.  Gorham,  14  111.  198;  McLain  v.  Lohr,  25 
111.  507;  Lord  v.  Favorite,  29  111.  149;  Locks/, 
"ulford,  52  111.  166;  Bradley  v.  Marshall,  54 
111.  173;  Reichert  v.  Koerner,  54  111.  306;  Jay 
a  Reed,  56  111.  130;  Stricklin  v.  Cunningham, 
5l  111.  293;  Towner  v.  McClelland,  no  111. 
5^2;  Speck  v.  Pullman  Palace  Car  Co.,  121 
II.  33;  Bradley  v.  Linn,  19  111.  App.  322; 
M:Caffrey  v  Dustin,  43  111.  App.  34. 

Indiana.  —  Robeson  v.  Roberts,  20  Ind.  155, 
83  ^m.  Dec.  308;  Sims  7/.  Wilson,  47  Ind.  226; 
Gnen  v.  Louthain,  49  Ind.  139;  Kastner  v. 
Piblinski,  96  Ind.  229;  Merrell  v.  Springer, 
I23lnd.  485. 

Itiua. — Barlow  v.  Scott,  12  Iowa  63;  Bates 
v.  temp,  12  Iowa  99;  Hayward  v.  Munger, 
14  Lwa  516;  Kurz  v.  Holbrook,  13  Iowa  562; 
McCirmick  v.  Williams,  54  Iowa  50;  Clute  v. 
Fraser,  58  Iowa  268;  Wood  v.  McKean,  64 
Iowai6. 

Kaisas. — Eggan  v.  Briggs,  23  Kan.  710. 

Kentucky. — Greenwell  v.  Haydon,  78  Ky. 
332,  3<  Am.  Rep.  234. 

Loutiana. — Whitwell  v.  Crehore,  8  La.  542, 
28  Am  Dec.  141;  Butler  v.  Murison,  18  La. 
Ann.  3>3;  Mumford  v.  Bradley,  26  La.  Ann. 
555;  Linata  v.  Bayhi,  31  La.  Ann.  229;  Hen- 
derson /.  Case,  31  La.  Ann.  215;  Metropolitan 
Bank  7,  Bouny,  42  La.  Ann.  439;  Coste's 
Successon,  43  La.  Ann.  144. 

Maint — Hatch  v.  Dennis,  10  Me.  244. 

Marylnd. — Clarke  V.  Dederick,  31  MH.  152. 

Massac\usetts. —  Kusscl  v.  (Jakes,  Quincy 
(Mass.)  Tuttle  v.  Willington,  Quincy 
(Mass.)3S;  Gold  v.  Eddy,  1  Mass.  1;  Aycri/. 
Hutchins,;  Mass.  370,  3  Am.  Dec.  232;  Thurs- 
ton  v.  M'nwn,  6  Mass.  428;  Potter  v.  Tyler, 
2  Met.  (Mss.)  58;  American  Bank  v.  Jcnness, 
2  Met.  (M\ss.)  288;  Mnckay  v.  Holland,  4 
Met.  (Mast)  69;  Parish  v.  Stone,  14  Pick. 
(Mass.)  tgi  25  Am.  Dec.  378;  Harris  v. 
Brooks,  21  >ick.(Mass.)  195.  32  Am.  Doc  254; 
Harrington/.  Stratton,  22  Pick.  (Mass.)  510: 
Perlcy  v.  B.ich,  23  Pick.  (Mass.)  283,  34  Am. 
Dec.  56;  Hiitklcy v.  Union  Pac.  R.  Co.,  129 
Mass.  52.  37  Am.  Kcp.  297;  Bond  v.  Fitz- 
patrick,  4  Gr.y  (Mass.)  89;  Fish  v.  French, 


15  Gray  (Mass.)  520.  See  also  Fisher  v.  Le- 
land,4Cush.  (Mass.)  456,  50  Am.  Dec.  805; 
Peabody  v.  Peters,  5  Pick.  (Mass.)  1. 

Michigan. — Church  v.  Clapp,  47  Mich.  257; 
Simons  v.  Morris,  53  Mich.  155. 

Minnesota. — 1  uttle  v.  Wilson,  33  Minn.  422. 

Mississippi. — Money  v.  Ricketts,  62  Miss. 
209. 

Missouri. — Wheeler  v.  Barret,  20  Mo.  573; 
Livermore  v.  Blood,  40  Mo.  48;  Kellogg  v. 
Schnaake,  56  Mo.  136;  Cutler  v.  Cook,  77 
Mo.  388;  Barnes  v.  McMullins,  78  Mo.  263; 
Henley  v.  Holzer,  19  Mo.  App.  245. 

Nebraska. —  Kittle  v.  De  Lamater,  3  Neb. 
325;  Davis  v.  Neligh,  7  Neb.  78;  Edney  v. 
Willis,  23  Neb.  56;  Koehler  v.  Dodge,  31  Neb. 
328,  28  Am.  St.  Rep.  518. 

New  Hampshire. — Southard  v.  Porter,  43 
N.  H.  379. 

New  Jersey. —  Little  v.  Cooper,  11  N  .J.  Eq. 
224. 

New  York. — Johnsons.  Bloodgood,  1  Johns. 
Cas.  (N.  Y.)  51,  1  Am.  Dec.  93,  2  Cai  Cas.  (N. 
Y.)  303;  Furman  v.  Haskin,  2  Cai.  (N.  Y.)  369; 
Sebring  v.  Rathbun,  1  Johns.  Cas.  (N.Y.)33i; 
Lansing  v.  Gaine,  2  Johns.  (N.  Y.)  300,  3  Am. 
Dec.  422;  O'Callaghan  v.  Sawyer,  5  Johns. 
(N.  Y.)  118;  Lansing  v.  Lansing,  8  Johns.  (N. 
Y.)  454;  Bridge  v.  Johnson.  5  Wend.  (N.  Y.) 
342;  Newell  v.  Gregg,  51  Barb.  (N.  Y.)  263: 
De  Mott  v.  Starkey,  3  Barb.  Ch.  (N.  Y.)403; 
Merrick  v.  Butler,  2  Lans.  (N.  Y.)  103;  Reed 
v.  Warner,  5  Paige  (N.  Y.)  650:  Fowler  v. 
Palmer,  62  N.  Y.  533. 

Ohio. — Osborn  v.  McClelland,  43  Ohio  St. 
284. 

Oregon.  —  Adair  v.  Lenox,  15  Oregon  489. 

Pennsylvania. — McKinney  v.  Crawford,  8 
S.  &  R.  (Pa.)  351;  Reakert  v.  Sanford,  5  W. 
&  S.  (Pa.)  164:  Snyder  v.  Riley,  6  Pa.  St.  164, 
47  Am.  Dec.  452;  Lancaster  Bank  v.  Wood- 
ward, 18  Pa.  St.  361,  57  Am.  Dec.  618;  Clay 
v.  Cottrell,  18  Pa.  St.  408;  Bower?/  Hastings, 
36  Pa.  St.  285;  Marsh  v.  Marshall,  53  Pa.  St. 
396;  Long  v.  Rhawn,  75  Pa.  St.  128;  Peale  7'. 
Addicks,  174  Pa.  St.  549;  Hays  v.  Kingston 
(Pa.  1889),  16  Atl.  Rep.  745. 

South  Carolina. — Bell  v.  Wood.  I  Bay  (S. 
Car.)  249;  M'Neill  7/  M'Donald,  1  Hill  L.  (S. 
Car.)  1. 

Texas.  —  Huddlcston  v.  Kcnipncr,  3  T<-x. 
Civ.  App.  252;  Diamond  v.  Harris,  33  Tex. 
634;  Goodson  7/.  Johnson,  35  Tex.  622:  Texas 
Banking,  etc.,  Co.  v.  Turnley,  61  Tex.  365; 
Walker  v.  Wilson,  79  Tex.  1P5. 

Vermont. — Sargcant  v.  Sargeant,  IS  Vt. 
371;  Bowen  v.  Thrall,  28  Vt.  3S2;  Mihcr  v. 
Bingham,  29  Vt.  82. 

Virginia.  —  Davis  v.  Miller,  14  Gratt.  (Va.)  1. 

Wisconsin. — Gregory  «'•  Hart,  7  Wis.  532; 
Dunbar  v.  Harnesbcrger,  12  Wis.  373;  Knott 
v.  Tidyman,  8 ft  Wis.  tf>4. 

As  to  Ovcrduo  Accommodation  Paper,  see  the 

title  Accommodation  Paper,  vol.  1,  p.  3ft2. 

Sovoral  Notos  Constituting  Ono  Transaction  - 
Nonoaymont  of  Ono  Notice  as  to  All.  —  In  ll.ir- 
rcll  7-.  Broxton,  78  Ga.  129,  it  was  held  that  if 
the  holder  receives  a  note  after  it  is  due,  its 
nonpayment  at  maturity  is  notice  to  him  of 
dishonor,  and  he  takes  it  subject  to  all  the 
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or  notice  thereof,1  of  fraud  in  its  inception,  or,  where  the  suit  is  against  a 
subsequent  indorser,  of  the  fraudulent  procurement  of  his  indorsement,*  of 
illegality  in  the  inception  of  the  instrument,3  or  of  the  want4  or  failure5  of  the 
consideration  given  therefor,  is  a  good  defense  against  a  holder  taking  the 

paper  overdue. 


equities  existing  between  the  original  parties 
thereto;  and  if  there  be  several  notes  consti- 
tuting one  transaction,  but  due  at  different 
times,  the  fact  that  one  is  overdue  and  not 
paid  is  notice  to  the  purchaser  of  all  to  put 
him  on  his  guard  as  to  each. 

Note  Payable  to  Order  of  Maker,  and  by  Him 
Indorsed. --The  maker  and  indorser  of  a  note 
made  payable  to  his  own  order  is  entitled  to 
the  same  defense,  against  a  holder  who 
receives  it  after  it  is  overdue,  that  he  would 
be  allowed  to  make  if  the  note  had  been  made 
payable  to  a  third  person  or  his  order. 
Potter  v.  Tyler,  2  Met.  (Mass.)  58. 

1.  Illustrations — Payment. — Where,  after  the 
maturity  of  the  note,  the  payee  drew  an  order 
on  the  maker,  without  any  express  under- 
standing that  the  same  when  accepted  should 
be  regarded  as  a  payment  upon  the  note,  but 
the  note  was,  before  payment  of  the  accept- 
ance, sold  and  transferred  to  a  third  party, 
it  was  held  that  the  maker  was  entitled  to  be 
accredited  with  the  amount  of  the  outstand- 
ing acceptance,  unless  the  holder  of  the  note 
should  account  for  the  substituted  paper  by 
producing  it  in  court,  giving  it  up  to  the 
maker,  or  by  canceling  it.  Schuster  v.  Mar- 
den,  34  Iowa  181. 

Where  the  maker  of  a  note  which  was  dis- 
counted by  a  bank  transferred  to  the  bank, 
as  mere  collateral  security,  shares  in  an 
insurance  company,  by  a  conveyance  absolute 
in  form,  and  those  shares  were  attached  by  a 
creditor  of  the  bank  before  the  note  fell  due, 
and  sold  on  execution  after  it  fell  due,  it  was 
held  that  a  plaintiff  who  received  said  note 
fromthebank,  after  its  maturity,  could  recover 
nothing  in  an  action  thereon  against  the 
maker  if  said  shares  were,  at  the  time  they 
were  so  attached,  of  sufficient  value  to  pay  the 
note,  though  they  were  of  less  value  than  the 
amount  of  the  note  when  they  were  sold  on 
execution.  Potter  v.  Tvler,  2  Met.  (Mass.) 
58. 

Tender.— In  Shipp  v.  Stacker,  8  Mo.  145,  A 
executed  to  B  his  negotiable  promissory 
note,  by  whom  it  was  transferred  to  the 
Mutual  Insurance  Company,  and  by  that  com- 
pany transferred,  after  maturity,  to  C.  At 
the  time  the  note  became  due,  A  had  on 
deposit  with  the  company  money  nearly 
sufficient  to  pay  the  note,  and  tendered  the 
company  his  check  on  it  for  the  amount 
on  deposit,  and  a  small  sum  of  money, 
making  together  the  amount  of  the  note. 
The  company  was  at  that  time  the  owner 
of  the  note,  and  it  was  held  that  this 
was  a  sufficient  tender,  and  that  the  note, 
being  transferred  to  C,  the  plaintiff,  after 
maturity,  was  taken  by  him  subject  to  all  the 
defenses  and  equities  existing  between  the 
original  parties. 

2.  Fraud.— Taylor  v.  Mather,  3  T.  R.  83,  note 
a,  was  an  action  by  the  indorsee  of  a  promis- 


sory note  against  the  maker.  The  note  was 
indorsed  some  time  after  it  was  due,  and 
there  were  many  circumstances  which  led  the 
court  and  the  jury  to  conclude  that  it  was 
fraudulently  obtained.  A  verdict  was  found 
for  the  defendant,  and  a  motion  for  a  new 
trial  was  refused  upon  the  merits.  Buller, 
J.,  said:  "  It  has  never  been  determined  that 
a  bill  or  note  is  not  negotiable  after  it  becomes 
due;  but  if  there  are  any  circumstances  of 
fraud  in  the  transaction,  and  it  comes  into  the 
hands  of  a  plaintiff  by  indorsement  after  it  is 
due,  I  have  always  left  it  to  the  jury  upon  the 
slightest  circumstance  to  presume  that  the 
indorsee  was  acquainted  with  the  fraud."  See 
also  Tucker  v.  Smith,  4  Me.  415;  Howard  v. 
Ames,  3  Met.  (Mass.)  308. 

In  an  action  upon  a  promissory  note, brought 
by  one  who  has  taken  it  for  value,  but  after 
maturity,  the  maker  may  defend  upon  the 
ground  that  the  note  was  given  solely  es 
protection  against  a  mortgage  executed  aid 
delivered  to  him  by  the  payee  to  prevent  a 
collection  out  ot  the  mortgaged  property  of 
penalties  incurred  by  the  violation  of  l?w. 
Merrick  v.  Butler,  2  Lans.  (N.  Y.)  103.  See 
also  Nellis  v.  Clark,  4  Hill  (N.  Y.)  424. 

3.  Illegality. — Where  a  broker  drew  on  his 
employerfor  differences  paid  for  him  in  suck- 
jobbing  transactions,  prohibited  under  stat. 
7  Geo.  II.,  c.  8,  and  the  employer  accepted 
the  bill,  and  then  the  broker  indorsed  it  to  a 
third  person  after  it  fell  due,  it  was  held  that 
the  lattercould  not  recover  on  the  bill.  Brown 
v.  Turner,  7  T.  R.  626. 

4.  Want  of  Consideration. — Where,  uptn  the 
formation  ofa  partnership,  one  of  thepa"tners 
gives  his  note  as  collateral  security  tor  the 
money  advanced  by  the  other  (who  is  1  silent 
partner)  as  his  portion  of  the  capitil,  said 
note  being  intended  simply  as  a  reciipt  for 
that  sum  of  money,  and  to  secure  th<  return 
of  the  capital  in  the  event  that  no  oss  oc- 
curred, such  note  is  without  consireration, 
and,  the  firm  proving  a  losing  corcern,  no 
recovery  can  be  had  thereon  by  an  assignee 
thereof  after  maturity.  Stafford  7.  Fargo, 
35  HI-  481. 

5.  Failure  of  Consideration. — In  .'awyer  v. 
Hoovey,  5  La.  Ann.  153,  the  plaintif  obtained, 
long  after  its  maturity,  the  note  in  uit,  which 
formed  part  of  the  consideration  o  a  contract 
for  the  sale  of  the  title,  interest,  aid  claim  of 
the  vendors  in  a  quarter  sectionof  land  of 
which  the  vendors  bound  themsel  es  to  make 
good  the  title.  There  was  prira  facie  evi- 
dence of  want  of  title,  and  this  vas  set  up  as 
a  failure  of  consideration  of  the  rote.  It  was 
held  that,  the  contract  being  erdre,  and  the 
vendors  having  bound  themseVes  to  make 
good  the  title,  and  having  taker  no  steps  to 
do  so,  the  plaintiff  could  not  rcover  on  the 
note,  having  no  rights  indepndent  of  the 
contract. 
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But  where  the  Transferrer  Himself  Had  a  Good  Title  to  the  bill  or  note,  the  fact  that  the 
holder  received  it  from  him  when  overdue  will  not  of  itself  defeat  his  right  to 
recover  on  it.  He  stands  in  his  transferrer's  shoes,  and  is  invested  with  such 
rights  as  the  latter  may  have  had.1 

An  Exception  to  This  Rule  is  Made  in  the  Case  of  the  Payee. — Where  he  receives  an  over- 
due bill  or  note  previously  negotiated  by  him,  and  which  is  subject  to  equities 
between  himself  and  the  maker  or  acceptor,  the  fact  that  he  received  it  when 
overdue  from  a  holder  in  due  course  is  not  sufficient  to  protect  him.2 

b.  To  What  Equities  Subject— (i)  Ride  that  Only  Inherent  Equities 
Attach. — According  to  the  English  rule,  which  has  been  followed  by  many  of 
the  courts  of  the  United  States,  the  holder  of  negotiable  paper  which  has  been 
transferred  to  him  when  overdue  is  subject  to  such  equities  between  the  orig- 
inal parties  as  inhere  in  the  instrument  itself.  As  regards  matters  of  de- 
fense arising  out  of  collateral  transactions,  a  holder  unaffected  with  actual 
notice  is  as  free  as  if  he  had  taken  the  paper  before  maturity.3 


1.  Transferee  Succeeds  to  Eights  of  Transferrer. 

— England. — Chalmers  v.  Lanion,  I  Campb. 
383;  Fairclough  v.  Pavia,  9  Exch.  690. 

California. — Sonoma  County  Bank  v.  Gove, 
63  Cal.  355,  49  Am.  Rep.  92. 

Indiana. — Thomas  v.  Ruddell,  66  Ind.  326. 

Iowa. — Peabody  v.  Rees,  18  Iowa  571. 

Louisiana. — Howell  v.  Crane,  12  La.  Ann. 
126,  68  Am.  Dec.  765;  Cook  v.  Larkin,  19  La. 
Ann.  507. 

Maine. — Smith  v.  Hiscock,  14  Me.  449; 
Woodman  v.  Churchill,  52  Me.  58;  Roberts 
v.  Lane,  64  Me.  108,  18  Am.  Rep.  242. 

Massachusetts. — Thompson  v.  Shepherd,  12 
Met.  (Mass.)  311,  46  Am.  Dec.  676.  See  also 
Fisher  v.  Leland,  4  Cush.  (Mass.)  456,  50 
Am.  Dec.  805. 

New  York. —  Eckhert  v.  Ellis,  26  Hun 
N.  Y.)  663;  Weems  v.  Shaughnessy,  70  Hun 
N.  Y.)  175. 

North  Carolina. — Lewis  v.  Long,  102  N. 
Car.  206,  II  Am.  St.  Rep.  725. 

Pennsylvania. — Wilson  v.  Mechanics'  Sav. 
Bank,  45  Pa.  St.  488;  Riegel  v.  Cunningham, 
9  Phila.  (Pa.)  177. 

See  supra,  this  section,  Purchaser  with 
Notice  from  Holder  in  Due  Course. 

In  Roberts  v.  Lane,  64  Me.  108,  18  Am. 
Rep.  242.  Barrows,  J.,  said  that  it  is  "well 
settled  that  if  any  intermediate  holder  be- 
tween the  plaintiff  and  defendant  took  the 
note  under  such  circumstances  as  would 
entitle  him  to  recover  against  the  defendant, 
the  plaintiff  will  have  the  same  right  even 
though  he  may  have  purchased  when  the 
note  was  overdue,  or  with  a  knowledge  of  its 
infirmity  as  between  the  original  parties." 

2.  Kost  v.  Bender,  25  Mich.  515. 

In  an  action  between  the  payee  and  the 
alleged  maker  of  a  negotiable  promissory 
note  for  the  contents  of  such  note,  no  ques- 
tion of  indorsement  before  maturity,  or  for 
value  in  the  ordinary  course  of  business, 
without  notice  of  defenses  or  infirmities,  can 
possibly  arise.  Chariton  Plow  Co.  v.  David- 
son, 16  Neb.  374.  Sec  also  Camp  v.  Stunlc- 
vant.  16  Neb.  693;  Eckhert  v.  Ellis,  26  Hun 
N.  Y.)  663;  Sawyer  v.  Wiswell,  9  Allen 
Mass.)  42. 

3.  English  Rule  —  England.  —  Burrough  v. 
Moss,  10  B.  &  C.  558,  21  E.  C.  L.  128;  Stein 
v.  Yglcsias,  1  C.  M.  &  R.  565;  Quids  v.  Har- 


rison, 10  Exch.  572;  Holmes  v.  Kidd,  3  H.  & 
N.  891. 

United  States. — National  Bank  v.  Texas,  20 
Wall.  (U.  S.)  72;  Drexler  v.  Smith,  30  Fed. 
Rep.  754;  Greene  v.  Darling,  5  Mason  (U.  S.) 
201. 

Alabama. — Robertson  v.  Breedlove,  7  Port. 
(Ala.)  541.  See  also  Spence  v.  Whitaker,  3 
Port.  (Ala.)  297. 

California. — See  Curtis  v.  Sprague,  41  Cal. 
55;  James  v.  Center,  53  Cal.  31. 

Connecticut. — Robinson  v.  Lyman,  10  Conn. 
30,  25  Am.  Dec.  52;  Stedman  v.  Jillson,  10 
Conn.  55;  Fairchild  v.  Brown,  11  Conn.  26; 
Culver  v.  Parish,  21  Conn.  408;  Goodrich 
v.  Stanley,  23  Conn.  79;  Simpson  v.  Hall,  47 
Conn.  417. 

Georgia. — Tinsley  v.  Beall,  2  Ga.  134;  Wil- 
kinson v.  Jeffers,  30  Ga.  153. 

Iowa. — Shipman  v.  Robbins,  10  Iowa  208; 
Campbell  v.  Rusch,  9  Iowa  337;  Way  v. 
Lamb,  15  Iowa  79.  See  also  Lewis  v.  Den- 
ton, 13  Iowa  441;  Whittaker  v.  Kuhn,  52 
Iowa  315. 

Maryland. — Annan  v.  Houck,  4  Gill  (Md.) 
325,  45  Am.  Dec.  133;  Renwick  v.  Williams, 

2  Md.  356;  Williams  v.  Banks,  11  Md.  198; 
Eversole  v.  Maull,  50  Md.  95. 

Missouri. — Gullett  v.  Hoy,  15  Mo.  399; 
Wheeler  v.  Barret,  20  Mo.  573;  Unseld  v. 
Stephenson,  33  Mo.  161;  Mattoon  v.  Mc- 
Daniel,  34  Mo.  138;  Cutler  v.  Cook,  77  Mo. 
388;  Barnes  v.  McMullins,  78  Mo.  260; 
Haeussler  v.  Greene,  8  Mo.  App.  451;  Grier 
v.  Hinman,  9  Mo.  App.  213;  Henley  v.  Hol- 
zer,  19  Mo.  App.  245.  But  see  Munday  v. 
Clements,  58  Mo.  577. 

New  Hampshire. — Chandler  v.  Drew,  6 
N.  H.  469,  26  Am.  Dec.  704;  Jcnness  v.  Bean, 
10  N.  H.  267,  34  Am.  Dec.  152;  McDuffie  v. 
Dame,  11  N.  H.  244;  Ordiorne  v.  Wood- 
man, 39  N.  H.  544;  Leavitt  v.  Peabody,  62 
N.  H.  185. 

Pennsylvania.  —  Hughes  v.  Large,  2  Pa.  St. 
103;  Snyder  v.  Riley,  6  Pa.  St.  164,  47  Am. 
Dec.  452;  Clay  v.  Cottrcll,  18  Pa.  St.  408; 
Long  v.  Rhawn.  75  Pa.  St.  128;  Young  v. 
Shriner,  80  Pa.  St.  463;  Stewart  v.  Tizzard, 

3  Phila.  (Pa.)  362;  Donly  v.  Brown,  3  W.  N. 
C.  (Pa.)  275- 

Rhode  Island.— Trafford  v.  Hall,  7  R.  I. 
104,  82  Am.  Dec.  589. 
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Where  there  Is  an  Absolute  Lack  of  Title  in  the  transferrer,  the  rule  is  different.  A 
distinction  must  be  made  between  such  cases  and  those  wherein  collateral  de- 
fenses are  allowed  by  some  courts.  The  want  of  title  in  the  transferrer  will 
defeat  recovery  by  the  holder  under  all  circumstances.1 

(2)  Collateral  Equities  and  Set-off's  Allowed. — In  some  of  the  courts  of  the 
United  States,  however,  this  rule,  which  gives  protection  to  the  transferee  of 
overdue  paper  as  regards  collateral  defenses,  has  not  been  followed,  while  in 
other  states  the  statutes  of  set-off  have  been  construed  to  include  the  case  of 
bills  or  notes  transferred  after  maturity,  so  as  to  allow  a  collateral  defense, 
good  as  between  the  original  parties,  to  be  pleaded  by  the  defendant,  as  against 
such  transferee  of  overdue  paper.2 


Vermont. — Britton  v.  Bishop,  11  Vt.  70; 
VValbridge  v.  Kibbee,  20  Vt.  543;  Armstrong 
v.  Noble,  55  Vt.  428;  Haley  v.  Congdon,  56 
Vt.  65.  Compare  Martin  v.  Trobridge,  I  Vt. 
477,  decided  under  a  statute  subsequently 
repealed. 

Virginia. — See  Davis  v.  Miller,  14  Gratt. 

(Va.j  r. 

Reason  of  Rule. — In  Whitehead  v.  Walker, 
10  M.  &  W.  696,  Alderson,  B.,  in  deciding 
that  the  indorser  of  an  overdue  promissory 
note  takes  it  free  from  any  set-off  of  a  debt 
due  from  the  indorser  to  the  maker  of  the 
note  arising  out  of  collateral  matters,  said  : 
"  If  the  doctrine  advanced  on  the  defendant's 
part  were  correct,  no  one  would  be  able  to 
tell  whether  certain  instruments  were  nego- 
tiable or  not,  for  their  negotiability  would 
depend  on  the  will  of  a  third  person.  No 
one  could  tell  whether  the  maker  would  set 
off  his  claim  against  the  prior  party  or  not; 
if  he  will  not,  the  note  is  negotiable;  other- 
wise it  is  not.  Burrough  v.  Moss,  10  B.  & 
C.  558,  21  E.  C.  L.  128,  lays  down  the  true 
rule,  that  the  indorsee  of  an  overdue  bill  is 
subject  to  those  equities,  and  those  only, 
which  affect  the  bill  itself." 

Equities  must  Inhere  in  Transaction. — In  Na- 
tional Bank  v.  Texas,  20  Wall.  (U.  S.)  72, 
Swayne,  J.,  in  a  concurring  opinion,  said  : 
"  The  transferee  of  overdue  negotiable 
paper  takes  it  liable  to  all  the  equities  to 
which  it  was  subject  in  the  hands  of  the 
payee.  But  those  equities  must  attach  to 
the  paper  itself,  and  not  arise  from  any  col- 
lateral transaction.  A  debt  due  to  the  maker 
from  the  payee  at  the  time  of  the  transfer 
cannot  be  set  off  in  a  suit  by  the  indorsee  of 
the  payee,  although  it  might  have  been  en- 
forced if  the  suit  had  been  brought  by  the 
latter.  The  result  is  the  same  whether  the 
transfer  be  made  by  indorsement  or  deliv- 
ery." 

In  Renwick  v.  Williams,  2  Md.  356,  it  is 
said  that  the  only  defenses  against  which  an 
indorsee  has  to  guard  in  taking  an  overdue 
note  are,  first,  those  which  have  arisen  since 
the  execution  of  the  note,  and  which  are  not 
collateral,  but  relate  to  the  note  itself;  sec- 
ondly, those  which  are  inherent  in  the  note 
and  which  would  show  it  to  have  been  void 
ad  initio,  such  as  fraud,  mistake,  or  absence 
of  a  sufficient  consideration.  See  also  Ever- 
sole  v.  Maull,  50  Md.  95. 

Defense  must  Exist  at  Time  of  Transfer. — In 
Baxter  v.  Little,  6  Met.  (Mass.)  7,  39  Am. 
Dec.  707,  Shaw,  C.J.,  said:   "When  a  ne- 


gotiable note  is  indorsed  and  transferred 
after  it  is  due,  and  the  defendant  relies  upon 
matter  of  set-off  which  he  may  have  against 
the  promisee,  he  can  avail  himself  only  of 
such  matter  of  defense  as  existed  between 
himself  and  the  promisee  at  the  time  of  the 
actual  indorsement  and  transfer  of  the  note 
to  the  holder."  See  Adair  v.  Lenox,  15  Ore- 
gon 489;  Davis  v.  Miller,  14  Gratt.  (Va.)  1. 

1.  Thomas  v.  Kinsey,  8  Ga.  421.  See  also 
Down  v.  Hailing,  4  B.  &  C.  330,  10  E.  C.  L. 
347;  Clark  v.  Sigourney,  17  Conn.  511;  Emer- 
son v.  Crocker,  5  N.  H.  159. 

In  Ashurst  v.  Royal  Bank  of  Australia,  37 
Eng.  L.  &  Eq.  195,  Crompton,  J.,  although 
maintaining  that  a  negotiable  instrument 
continued  to  be  negotiable  to  a  certain  extent 
after  maturity,  said  :  "  But  the  question  of 
negotiability  is  different  from  the  question  of 
title.  As  to  that,  the  party  taking  the  in- 
strument, during  the  currency  of  it,  may 
acquire  a  better  title  than  the  transferrer 
had;  but  when  it  is  overdue  it  comes  dis- 
graced into  the  hands  of  the  transferee,  and 
that  principle  does  not  apply." 

2.  Holder  Subject  to  Counterclaim — Arkansas. 
— Oldham  v.  Wallace,  4  Ark.  559;  Robinson 
v.  Swigart,  13  Ark.  71. 

Illinois. — Favorite  v.  Lord,  35  111.  142,  over- 
ruling Lord  v.  Favorite,  29  111.  149,  and  ap- 
proving Root  v.  Irwin,  18  111.  148. 

Indiana — Sample  v.  Lamb,  3  Ind.  180.  But 
see  Hankins  v.  Shoup,  2  Ind.  342. 

Maine. — Shirley  v.  Todd,  9  Me.  83;  Barney 
v.  Norton,  11  Me.  350;  Burnham  r.  Tucker, 
18  Me.  179;  Wood  v.  Warren,  19  Me.  23;  Rob- 
inson v.  Perry,  73  Me.  168. 

Massachusetts. — Stockbridge  v.  Damon,  5 
Pick.  (Mass.)  223;  Sargent  v.  Southgate,  5 
Pick.  (Mass.)  312,  16  Am.  Dec.  409;  Peabody 
v.  Peters,  5  Pick.  (Mass.)  1;  Braynard  v. 
Fisher,  6  Pick.  (Mass.)  355;  Bond  v.  Fitzpat- 
rick,  4  Gray  (Mass.)  89.  See  also  Braynard 
v.  Fisher,  6  Pick.  (Mass.)  355.  Compare  Hol- 
land v.  Makepeace,  8  Mass.  418. 

Nebraska. — Edney  v.  Willis,  23  Neb.  56. 

New  York. — In  the  early  cases  of  Hendricks 
v.  Judah,  1  Johns.  (N.  Y.)  319;  O'Callaghan 
v.  Sawyer,  5  Johns.  (N.  Y.)  118;  and  Ford  v. 
Stuart,  19  Johns.  (N.  Y.)  342.it  was  held  by 
the  Supreme  Court  of  New  York  that  counter- 
claims and  set-offs  against  the  payee  could 
be  pleaded  by  the  maker  in  defense  to  an 
action  by  the  transferee  of  overdue  paper. 
Subsequently,  in  Johnson  v.  Bridge,  6  Cow. 
(N.  Y.)  693,  affirmed,  by  an  equally  divided 
court,  in  5  Wend.  (N.  Y.)  342,  it  was  held  that 
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But  These  Defenses  must  Exist  at  the  Time  of  the  Transfer. — As  in  the  case  of  nonnego- 
tiable  instruments,  no  subsequently  arising  transactions  can  affect  the  rights  of 
a  holder.1 

(3)  Equities  against  Intermediate  Holders. — Equities  and  defenses  in  favor 
of  the  defendant  against  intermediate  parties  do  not  affect  the  rights  of  the 
holder  of  overdue  paper.2 


a  set-off  was  no  defense.  The  question  has 
since  been  put  at  rest  by  a  statute  which  pro- 
vides that  the  defendant  may,  to  the  extent 
of  the  plaintiff's  demand,  avail  himself  of  set- 
offs against  the  payee  which  would  have 
been  available  had  not  the  transfer  been 
made  (Code  Civ.  Pro.,  §  502).  Driggs  v.  Rock- 
well. 11  Wend.  (N.  Y.)  504;  Collins  v.  Allen, 
12  Wend.  (N.  Y  )  356,  27  Am.  Dec.  130;  Sey- 
mour v.  Dunham,  24  Hun  (M.  Y.)  93.  See 
also  Miner  v.  Hoyt,  4  Hill  (M.  Y.)  193. 

North  Carolina. — Haywood  v.  McNair,  3 
Dev.  L.  (N.  Car.)  231,  affirmed 'in  2  Dev.  &  B. 
L.  (N.  Car.)283;  Wharton  v.  Hopkins,  11  Ired. 
L.  (N.  Car.)  505. 

Ohio.— See  Follett  v.  Buyer,  4  Ohio  St.  586. 
South  Carolina.  —  Nixon  v.  English,  3  Mc- 
Cord  L.  (S.  Car.)  549;  Perry  v.  Mays,  2  Bailey 
L.  (S.  Car.)  354.    See  also  McAlpin  v.  Win- 
gard,  2  Rich.  L.  (S.  Car.)  547. 

Tennessee. — Gatewood  v.  Denton,  3  Head 
Tenn.)  380;  Galliher  v.  Galliher,  10  Lea 
Tenn.)  23. 

Texas. — McMahan  v.  Bremond,  16  Tex.  331; 
Goodson  v.  Johnson,  35  Tex.  622. 

Vermont. — Martin  v.  Trobridge,  I  Vt.  477. 

Wisconsin. — See  Patterson  v.  Wright,  64 
Wis.  289. 

Renewal  Note  -Defense  againit  Original  Note 
Available. — If  one  has  been  induced  by  fraud 
to  give  a  note,  and  before  its  maturity  and 
before  discovering  the  fraud  he,  at  the  re- 
quest of  an  innocent  indorsee  for  value,  has 
given  in  substitution  for  it  a  new  note  payable 
to  the  original  payee,  he  may  set  up  the  orig- 
inal fraud  in  defense  to  an  action  by  the  payee 
upon  the  note.  Nor  will  the  defendant  be 
precluded  from  this  defense  by  proof  that 
before  the  maturity  of  the  original  note,  and 
before  discovering  the  fraud,  he  accepted 
from  the  plaintiff  a  conveyance  of  property 
which  was  made  on  condition  that  he  should 
pay  all  obligations  given  by  him  to  the  plain- 
tiff. Sawyer  v.  Wiswell,  9  Allen  (Mass.) 
39- 

1.  Equities  Arising  Subsequent  to  Transfer — 

California.  —  Wood  v.  Brush.  72  Cal.  224. 

Connecticut. — Robinson  v.  Lyman,  10  Conn. 
30,  25  Am.  Dec.  52. 

Indiana.  —  Proctor  v.  Cole,  115  Ind.  15; 
Goldthwait  v.  Bradford,  36  Ind.  149. 

Ionia. — Whittaker  v.  Kuhn,  52  Iowa  315. 

Maine.  —  Robinson  v.  Perry,  73  Me.  168. 

Massachusetts.  —  Baxter  v.  Little,  6  Met. 
(Mass.)  7,  39  Am.  Dec.  707.  See  also  Breen 
v.  Seward,  11  Gray  (Mass.)  1 18. 

Minnesota.  —  Linn  v.  Rugg,  19  Minn.  181. 

Mississippi. — Chambliss  v.  Matthews,  57 
Miss.  306. 

North  Carolina.  —  Harris  v.  Burwell,  65  N. 
■Car.  584. 

Ohio.— Follett  v.  Buyer,  4  Ohio  St.  586. 


Oregon. — Adair  v.  Lenox,  15  Oregon  489. 

Pennsylvania. — Rider  v.  Johnson,  20  Pa. 
St.  190;  Wilson  v.  Mechanics'  Sav.  Bank,  45 
Pa.  St.  488. 

Tennessee. — Gatewood  v.  Denton,  3  Head 
(Tenn.)  380;  Fields  v.  Stunston,  1  Coldw. 
(Tenn.)  40. 

Virginia. — Davis  v.  Miller,  14  Gratt.  (Va.) 
1 ;  Ritchie  v.  Moore,  5  Munf.  (Va.)  388,  7  Am. 
Dec.  688. 

West  Virginia. — Davis  v.  Noll,  38  W.  Va. 
66,  45  Am.  St.  Rep.  841. 

Negotiable  Instruments  when  Transferred  Over- 
due being  practically  upon  the  same  footing 
as  nonnegotiable  choses  in  action,  reference 
is  made  to  the  title  Assignment,  vol.  2,  p. 
1080. 

What  Defendant  must  Prove. — To  entitle  the 
defendant  to  set  up  any  matter  between  him 
and  the  payee  in  an  action  by  the  indorsee  of 
negotiable  paper,  the  defendant  must  prove 
that  the  note  was  transferred  to  the  plaintiff 
after  due,  and  that  the  matter  of  defense  ex- 
isted between  himself  and  the  payee  at  the 
time  of  transfer.  Cain  v.  Spann,  1  McMull. 
L.  (S.  Car.)  260. 

Counterclaims  In  Favor  of  Payee. — In  New 
York  it  has  been  held  that  where  a  note  over- 
due is  transferred  the  maker  is  not  entitled 
to  set  off  of  a  demand  against  the  payee,  if  at 
the  time  of  transfer  the  payee  has  other  de- 
mands against  the  maker  to  an  amount  suffi- 
cient to  exhaust  the  demands  sought  to  be 
set  off.  Collins  v.  Allen,  12  Wend.  (N.  Y.) 
356,  27  Am.  Dec.  130. 

2.  Equities  against  Intermediate  Parties. — 
McKenzie  v.  Hunt,  32  Ala.  494;  Vinton  v. 
Crowe,  4  Cal.  309;  Hayward  v.  Stearns,  39 
Cal.  58;  Root  v.  Irwin,  18  III.  147;  Favorite 
v.  Lord,  35  111.  142;  Hill  v.  Shields,  81  N.  Car. 
250,  31  Am.  Rep.  499;  Nixon  v.  English,  3 
McCord  L.  (S.  Car.)  549;  Perry  v.  Mays,  2 
Bailey  L.  (S.  Car.)  354;  Hooper  v.  Spicer,  2 
Swan  (Tenn.)  495.  See  also  the  title  Set-off, 
Recoupment,  and  Counterclaim. 

In  Iowa  the  defendant  may,  in  an  action  by 
the  assignee  of  a  negotiable  note  transferred 
after  it  was  due,  under  the  provisions  of  sec- 
tion 2546  of  the  Code,  set  up  as  a  counterclaim 
a  note  executed  by  the  assignor  of  the  note 
sued  on,  and  assigned  to  the  defendant  before 
he  had  notice  of  the  transfer  of  his  note  to  the 
plaintiff.     Downing  v.  Gibson,  53  Iowa  517. 

In  Massachusetts  the  indorsee  of  a  promis- 
sory note  overdue  takes  it  subject  to  any  pay- 
ments made  to  any  prior  holder,  and  any  ri^ht 
of  set-off  which  the  maker  had  against  it  in 
the  hands  of  any  prior  holder.  Bond  v.  Fitz- 
patrick.  4  Gray  (Mass.)  89;  Baxter  v.  Little, 
6  Met.  (Mass.)  10,  39  Am.  Dec.  707;  Sargent 
v.  Soathgate,  5  Pick.  (Mass.)  312,  16  Am.  Dec. 
409. 
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4.  Presumptions  in  Holder's  Favor,  and  Burden  of  Proof — a.  In  General. — 

Possession  of  a  negotiable  bill  or  note  payable  to  bearer,  or  indorsed  in 
blank  or  to  the  holder  specially,  is  prima  facie  evidence  of  title ;  and  the 
holder  of  such  an  instrument  is  presumed  to  have  taken  it  in  good  faith,  for 
value,  before  maturity,  in  the  usual  course  of  business,  and  without  notice.1 


1.  Presumption  as  to  Title — England.  —  King 
v.  Milsom,  2  Campb.  5;  Middleton  v.  Earned, 

4  Exch.  241 ;  Lewis  v.  Parker,  4  Ad.  &  El.  838, 
31  E.  C.  L.  200;  Parkin  v.  Moon,  7  C.  &  P. 
40S,  32  E.  C.  L.  559;  Cripps  v.  Davis,  12  M. 
&  W.  159.  See  also  Bounsall  v.  Harrison,  1 
M.  &  VV.  611. 

United  States. — Bank  of  British  North 
America  v.  Ellis,  6  Sawy.  (U.  S.)  96;  Good- 
man v.  Simonds,  20  How.  (U.  S.)  343;  Car- 
penter v.  Longan,  16  Wall.  (U.  S.)  271; 
Marion  County  v.  Clark,  94  U.  S.  278; 
Collins  v.  Gilbert,  94  U.  S.  753;  Brown  v. 
Spofford,  95  U.  S.  474;  Brooklyn  City,  etc.,  R. 
Co.  v.  National  Bank,  102  U.  S.  14;  Pana  v. 
Bowler,  107  U.  S.  529;  Cheney  v.  Stone,  29 
Fed.  Rep.  885;  Bank  of  Metropolis  v.  New 
England  Bank,  1  How.  (U.  S.)  234. 

Alabama. — Cobb  v.  Bryant,  86  Ala.  316; 
Lehman  v.  Tallassee  Mfg.  Co.,  64  Ala.  567. 

Arkansas. — Winship  v.  Merchants'  Nat. 
Bank,  42  Ark.  22. 

California. — Palmer  v.  Goodwin,  5  Cal. 
459;  Sperry  v.  Spaulding,  45  Cal.  544. 

Colorado. — Wyman  v.  Colorado  Nat.  Bank, 

5  Colo.  30,  40  Am.  Rep.  133. 
Georgia. — Merchants',   etc.,  Nat.  Bank  v. 

Masonic  Hall,  62  Ga.  271;  Haywood  v.  Lewis, 
65  Ga.  221;  Habersham  v.  Lehman,  63  Ga. 
380;  Faulkner  v.  Ware,  34  Ga.  498;  Dickerson 
v.  Burke,  25  Ga.  225;  Hogan  v.  Moore,  48 
Ga.  156. 

Illinois. — Gillham  v.  State  Bank,  3  111.  245, 
35  Am.  Dec.  105;  Depuy  v.  Schuyler,  45  111. 
306;  Woodworth  v.  Huntoon,  40  111.  131,  89 
Am.  Dec.  340;  Farber  v.  National  Forge,  etc., 
Co.,  50  111.  App.  503;  McHenry  v.  Ridgely, 
3  111.  309,  35  Am.  Dec.  no;  Curtiss  v.  Mar- 
tin, 20  111.  557;  Burnap  v.  Cook,  32  111.  168; 
Palmer  v.  Nassau  Bank,  78  111.  380;  Jewett  v. 
Cook,  81  111.  260;  Bemis  v.  Horner,  62  111. 
App.  38;  Cisne  v.  Chidester,  85  111.  523; 
Smith  v.  Nevlin,  89  111.  193;  Cook  v.  Nor- 
wood, 106  111.  558;  Kaley  v.  Musgrave,  26 
111.  App.  509;  McCaffrey  v.  Dustin,  43  111. 
App.  34. 

Indiana. — Hall  v.  Allen,  37  Ind.  541; 
Tescher  v.  Merea,  118  Ind.  586;  Snyder  v. 
Oatman,  16  Ind.  265. 

Iowa. — Kelly  v.  Ford,  4  Iowa  140;  Rubey 
v.  Culbertson,  35  Iowa  264;  Hesser  v.  Doran, 
41  Iowa  468;  Stoddard  v.  Burton,  41  Iowa 
582;  Bigelow  v.  Burnham,  90  Iowa  300,  48 
Am.  St.  Rep.  442;  Iowa  College  v.  Hill,  12 
Iowa  462;  Wilkinson  v.  Sargent,  9  Iowa  521; 
Iowa  College  v.  Hill,  12  Iowa  462;  Lathrop  v. 
Donaldson,  22  Iowa  234;  Rea  v.  Owens,  37 
Iowa  262. 

Kansas. — Mann  v.  Springfield  Second  Nat. 
Bank,  34  Kan.  752;  Cobleskill  First  Nat. 
Bank  v.  Emmitt,  52  Kan.  603;  Rahm  v.  King 
Wrought-Iron  Bridge  Manufactory,  16  Kan. 
530;  Ecton  v.  Harlan,  20  Kan.  452;  Reynolds 
v.  Thomas,  28  Kan.  810;  Lyon  v.  Martin,  31 
Kan.  411. 


Kentucky. — Alexander  v.  Springfield  Bank' 
2  Mete.  (Ky.)  534. 

Louisiana. — Wheeler  v.  Maillot,  20  La. 
Ann.  75;  Citizens'  Bank  v.  Strauss,  26  La. 
Ann.  736;  Miller  v.  Wisner,  22  La.  Ann.  457. 

Maine. — Walker  v.  Davis,  33  Me.  516; 
Webster  v.  Calden,  56  Me.  204. 

Maryland. — Whiteford  v.  Burckmyer,  1 
Gill  (Md.)  146,  39  Am.  Dec.  640,  6  Gill  (Md.) 
7;  Gwyn  v.  Lee,  1  Md.  Ch.  445;  McDowell  v. 
Goldsmith,  6  Md.  319,  61  Am.  Dec.  305; 
Hopkins  v.  Kent,  17  Md.  113. 

A/assackusetts. — Pettee  v.  Prout,  3  Gray 
(Mass.)  502,  63  Am.  Dec.  778;  Wheeler  v. 
Guild,  20  Pick.  (Mass.)  545,  32  Am.  Dec.  231; 
Webster  v.  Lee,  5  Mass.  334;  Balch  v.  Onion, 
4  Cush.  (Mass.)  559;  Noxon  v.  De  Wolf,  10 
Gray  (Mass.)  346. 

Michigan. — Hovey  v.  Sebring,  24  Mich. 
232,  9  Am.  Rep.  122;  Chicago, etc.,  R.  Co.  v. 
Edson,  41  Mich.  673;  Wright  v.  Irwin,  33 
Mich.  32. 

Aiississippi. — Smith  v.  Runnells,  Walk. 
(Miss.)  144;  Smith  v.  Prestidge,  6  Smed.  & 
M.  (Miss.)  478;  Winstead  v.  Davis,  40  Miss. 
785. 

Missouri. — Mason  v.  Bank  of  Commerce,  16 
Mo.  App.  277;  Cloud  v.  International  Book, 
etc.,  Co.,  23  Mo.  App.  319;  Reinhard  v. 
Dorsey  Coal  Co.,  25  Mo.  App.  350;  Devlin  v. 
Clark,  31  Mo.  22;  Vastine  v.  Wilding,  45  Mo. 
92,  100  Am.  Dec.  347;  Horton  v.  Bayne,  52 
Mo.  531;  Johnson  v.  McMurry,  72  Mo.  278; 
Spears  v.  Bond,  79  Mo.  467;  Fitzgerald  v. 
Barker,  85  Mo.  13. 

Montana. — Rossiter  v.  Loeber  (Mont.  1896), 
45  Pac.  Rep.  560. 

Nebraska. — Wortendyke  v.  Neehan,  9  Neb. 
221;  McDonald  v.  Aufdengarten,  41  Neb.  40; 
Crosby  v.  Ritchey,  47  Neb.  924;  Coakley  v. 
Christie,  20  Neb.  509. 

New  Hampshire. — Burnham  v.  Wood,  8  N. 
H.  334- 

New  Jersey. — Merchants'  Exch.  Nat.  Bank 
v.  New  Brunswick  Sav.  Inst.,  33  N.  J.  L.  170; 
Seyfert  v.  Edison,  45  N.  J.  L.  393. 

Ne7v  York. — James  v.  Chalmers,  6  N.  Y.  209; 
Case  v.  Mechanics'  Banking  Assoc.,  4  N.  Y. 
166;  Dean  v.  Hewit,  5  Wend.  (N.  Y.)  257; 
Vallett  v.  Parker,  6  Wend.  (N.  Y.)  615;  Mor- 
ton v.  Rogers,  14  Wend.  (N.  Y. )  575  ;  Seybel  v. 
National  Currency  Bank,  54  N.  Y.  288,  13  Am. 
Rep.  583;  Mechanic's,  etc. ,  Nat.  Bank  v.  Crow, 
60  N.  Y.  85;  Harger  v.  Worrall,  69  N.  Y.  370, 
25  Am.  Rep.  206;  Kidder  v.  Horrobin,  72  N. 
Y.  159;  Hays  v.  Hatborn,  74  N.  Y.  486;  Nicker- 
son  v.  Ruger,  76  N.  Y.  279;  Hendricks  v. 
Judah,  1  Johns.  (N.  Y.)  319;  Nelson  v.  Cow- 
ing, 6  Hill  (N.  Y.)  336;  James  v.  Chalmers,  6 
N.  Y.  209:  Andrews  v.  Chadbourne,  19  Barb. 
(N.  Y.)  147;  Sprague  Nat.  Bank  v.  Haulen- 
beck  (Supreme  Ct.),  16  N.  Y.  St.  Rep.  786; 
Tome  v.  Gerlach  (Supreme  Ct.)  18  N.  Y. 
Supp.  932. 

North  Carolina. — Meadows  v.  Cozart,  76  N. 
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And  in  the  absence  of  evidence  to  the  contrary,  an  indorsement  or  transfer  will 
be  deemed  to  have  been  made  at  the  time  and  place  of  execution.1 

Note  Payable  to  Order  and  Not  Indorsed.  —  But  the  presumption  of  ownership  does 


Car.  450;  Jackson  v.  Love,  82  N.  Car.  405,  33 
Am.  Rep.  685;  K iff  v.  Weaver,  94  N.  Car. 
274,  55  Am.  Rep.  601;  Triplett  v.  Foster,  115 
N.  Car.  335;  Tredwell  v.  Blount,  86  N.  Car. 
33- 

Ohio. — Davis  v.  Bartlett,  12  Ohio  St.  534, 
80  Am.  Dec.  375. 

Pennsylvania. — Robinson  v.  Hodgson,  73 
Pa.  St.  202;  Lerch  Hardware  Co.  v.  Columbia 
First  Nat.  Bank,  109  Pa.  St.  240;  Gray  v. 
Lentucky  Bank,  29  Pa.  St.  365;  Battles  v. 
Laudenslager,  84  Pa.  St.  446;  Hutchinson  v. 
Boggs,  28  Pa.  St.  294. 

Rhode  Island. — Bank  of  America  v.  Senior, 
11  R.  I.  376;  Hazard  v.  Spencer,  17  R.  I.  561; 
Third  Nat.  Bank  v.  Angell,  18  R.  I.  1;  Atlas 
Bank  v.  Doyle,  9  R.  I.  76,  11  Am.  Rep.  219, 
98  Am.  Dec.  368. 

South  Carolina. — Rock  Island  First  Nat. 
Bank  v.  Anderson,  28  S.  Car.  143. 

Tennessee. — Bearden  v.  Moses,  7  Lea 
(Tenn.)  459. 

Texas. — Blum  v.  Loggins,  53  Tex.  121; 
Watson  v.  Flanagan,  14  Tex.  354;  Buchanan 
v.  Wren  (Tex.  Civ.  App.  1895),  30  S.  W. 
Rep.  1077;  Smith  v.  Clopton,  4  Tex.  109; 
Rhode  v.  Alley,  27  Tex.  443;  Smith  v.  Tur- 
ney,  32  Tex.  143;  Johnston  v.  Josey,  34  Tex. 
533- 

Utah. — Voorhees  v.  Fisher,  9  Utah  303. 

Vermont.  —  Blaney  v.  Pelton,  60  Vt.  275; 
Leland  v.  Farnham,  25  Vt.  553. 

Virginia. — Duerson  v.  Alsop,  27  Gratt. 
(Va.)  229;  Wilson  v.  Lazier,  11  Gratt.  (Va.) 
477- 

Wisconsin. — Greve  v.  Schweitzer,  36  Wis. 
554;  Wayland  University  v.  Boorman,  56  Wis. 
657;  Cook  v.  Helms,  5  Wis.  107;  Mason  v, 
Noonan,  7  Wis.  609. 

Where  a  Note  is  Payable  One  Day  after  Date, 
the  transferee  thereof  is  not,  in  the  absence 
of  all  proof  on  the  subject,  entitled  to  the 
benefit  of  the  presumption  that  he  took  the 
note  before  due  and  without  notice;  such 
holder  does  not  occupy  the  position  of  an  in- 
nocent purchaser.  Beall  v.  Lcverett,  32  Ga. 
105,  79  Am.  Dec.  298. 

Possession  of  Agent  is  Presumed  to  Be  for  His 
Prinoipal.  —  In  Barnes  v.  Peet,  77  Mich.  391.it 
was  held  that  when  ovidence  was  introduced 
to  show  that  the  note  sued  upon  had  been  the 
property  of  an  insurance  company  of  which 
the  plaintiff,  as  its  secretary  and  treasurer, 
was  the  person  in  whose  possession  the  note 
would  naturally  be,  there  remained  no  pre- 
sumption in  the  plaintiff's  favor,  but  the 
burden  was  upon  him  to  show  that  he  was 
the  owner  of  the  note. 

Rebuttable  Presumption. — There  is  a  prima 
facie  presumption  that  the  holder  is  a  hona 
fide  holder,  but  it  is  not  a  conclusive  one,  and 
may  be  rebutted;  and  very  slight  evidenre  is 
sufficient  to  throw  the  burden  upon  the  holder 
to  show  that  his  possession  is  bona  fide. 
Frrnch  v.  Gordon,  10  Kan.  370. 

8tatutes- As  to  tho  Prosuraption  of  tho  Time  of 


Transfer — Arkansas. — "All  blank  assignments 
shall  be  taken  to  have  been  made  on  such 
date  as  shall  be  most  to  the  advantage  of  the 
defendant."  Ark.  Dig.  1894,  §  500.  The  only 
effect  of  this  statute  is  to  change  the  pre- 
sumption arising  under  the  general  rule  asto 
negotiable  instruments,  and  it  is  applicable 
only  when  there  is  no  evidence  as  to  the  date. 
Ruddell  v.  Landers,  25  Ark.  238,  94  Am.  Dec. 
719;  Clender.in  v.  Southerland,  31  Ark.  20; 
Trieber  v.  Commercial  Bank,  31  Ark.  128; 
Trader  v.  Chidester,  41  Ark.  242,  48  Am.  Rep. 
38;  Tabor  v.  Merchant's  Nat.  Bank,  48  Ark. 
454,  3  Am.  St.  Rep.  241. 

California. — "  The  signature  of  every 
drawer,  acceptor,  and  indorserof  a  negotiable 
instrument  is  presumed  to  have  been  made 
for  a  valuable  consideration,  before  the  ma- 
turity of  the  instrument,  and  in  the  ordinary 
course  of  business."  2  Deering's  Code  and 
Stat.,  §  3104;  Luning  v.  Wise,  64  Cal.  410. 

Oregon. — It  is  provided  by  the  statute  of 
this  state  that  it  shall  be  presumed  "  that  an 
indorsement  of  a  negotiable  promissory  note 
or  bill  of  exchange  was  made  at  the  time  and 
place  of  making  the  note  or  bill."  1  Hill's 
Ann.  L.  1819,  §  756,  par.  22. 

1.  Presumption  of  Transference  at  Date — 
United  Slates. — Collins  v.  Gilbert,  94  U.  S. 
753;  Good  v.  Martin,  95  U.  S.  90. 

Connecticut. — Stuart  v.  Greenleaf,  3  Day 
(Conn.)  311. 

Illinois. — Stewart  v.  Smith,  28  111.  397; 
Dodd  v.  Doty,  98  111.  393. 

Indiana. — Ewing  v.  Sills,  I  Ind.  125;  Bates 
v.  Pricket,  5  Ind.  22,61  Am.  Dec.  73;  Snyder 
v.  Oatman,  16  Ind.  265;  Patterson  v.  Carrell, 
60  Ind.  128;  Dawson  v.  Vaughan,  42  Ind. 
395- 

Iowa. — Hayward  v.  Munger,  14  Iowa  516; 
Leland      Parriott,  35  Iowa  454. 

Louisiana. — New  Orleans  Canal,  etc.,  Co. 
v.  Templeton,  20  La.  Ann.  141,  96  Am.  Dec. 
385. 

Matne. — Hutchinson  v.  Moody.  18  Mc.  393; 
Burnham  v.  Webster,  19  Me.  232;  Colburn  v. 
Avcrill,  30  Me.  310,  50  Am.  Dec.  630;  Lowell 
v.  Gage,  38  Me.  35;  Gray  v.  Brown,  49  Me. 
544- 

Vermont. — Washburn  v.  Ramsdcll,  17  Vt. 
299. 

When  the  Burden  Shifts.  — In  Parker  v.  Tuttle, 
41  Mc.  349,  the  court  said:  "  A  note  purport- 
ing to  have  the  indorsement  of  the  name  of 
the  payee,  with  no  indication  of  any  time 
when  it  was  made,  independent  of  the  date  of 
the  note,  is  presumed  to  have  been  indorsed 
on  that  day,  because  that  date  will  Apply  to 
everything  written  upon  the  same  paper.  If 
the  indorsement  is  proved  not  to  have  been 
made  so  early  as  that  day,  the  basis  of  this 
presumption  is  removed,  and,  in  order  to  re- 
cover, the  holder  must  show  not  only  that 
the  indorsfmcnt  is  that  of  the  payee,  but  that 
it  was  made  before  the  suit  upon  the  note  was 
commenced." 
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Burden  of  Proof. 


not  arise  from  the  possession  of  negotiable  paper  payable  to  order,  unless 

indorsed  in  blank  or  to  the  holder  specially.1 

Overdue  Paper. — If  it  is  admitted  or  proved  that  negotiable  paper  has  been 
transferred  after  maturity,  there  is  still  the  presumption  in  favor  of  the  holder 
that  he  is  the  owner  and  took  in  good  faith,  for  value.2 

Nonnegotiabie  Notes. — The  possession  of  a  nonnegotiable  note  is  not  prima 
facie  evidence  of  title,  and  gives  rise  to  no  presumption  that  the  instrument 
was  transferred  before  maturity.3 

b.  Burden  of  Proof — (i)  In  General. — The  presumption  in  favor  of  the 
holder's  title  to  negotiable  paper  throws  the  burden  of  proving  it  defective 
upon  the  party  who  attacks  the  title;  and,  therefore,  if  the  defense  be  fraud, 
illegality,  or  duress  in  the  inception  or  transfer  of  the  instrument,  or  that  it 
has  been  stolen  from  or  lost  by  the  true  owner,  or  that  it  was  given  without 
consideration,  or  for  a  consideration  which  has  failed,  the  onus  is  upon  the 
person  making  such  defense.4 


1.  No  Presumption  from  the  Possession  of  a 
Note  Payable  to  Order  and  Not  Indorsed. — Red- 
mond v.  Stansbury,  24  Mich.  445  ;  Van  Eman 
v.  Stanchfield,  10  Minn.  255  ;  Dorn  v.  Par- 
sons, 56  Mo.  601  ;  Cavitt  v.  Tharp,  30  Mo. 
App.  131;  Quigley  v.  Mexico  Southern  Bank, 
80  Mo.  289,  50  Am.  Rep.  503;  Thompson  v. 
Onley,  96  N.  Car.  9;  Ross  v.  Smith,  19  Tex. 
171,  70  Am.  Dec.  327.  See  also  Smith  v. 
Prestidge,  6  Smed.  &  M.  (Miss.)  478  ;  Cris- 
man  v.  Swisher,  28  N.  J.  L.  149. 

The  payee  of  a  note  not  indorsed  is  p?-ima 
facie  the  owner.  Tuttle  v.  Becker,  47  Iowa 
486:  Durein  v.  Moeser,  36  Kan.  441. 

It  has  been  held  that  the  possession  by  a 
third  person  of  a  note  payable  to  order  and 
not  indorsed  gives  rise  to  the  presumption 
that  the  paper  has  been  legally  delivered  to 
the  payee  or  to  some  one  in  his  behalf,  and 
that  it  is  held  in  trust;  and  as  between  the 
payee  and  the  holder  is  prima  facie  evidence 
of  title  in  the  latter.  Price  v.  Brown,  98  N. 
Y.  388.  But  compare  Gano  v.  McCarthy,  79 
Ky.  409,  where  it  was  held  that  as  between 
the  personal  representative  of  the  payee  and 
the  transferee  without  indorsement,  each  of 
whom  claimed  to  be  entitled  to  recover  upon 
a  note,  title  was  prima  facie  in  the  payee, 
and  the  burden  of  proof  was  upon  the  trans- 
feree to  show  that  his  possession  was  right- 
ful. 

As  against  the  maker,  however,  where  the 
rights  of  no  other  party  are  involved,  the 
possession  of  an  unindorsed  note  has  been 
held  to  be  prima  facie  evidence  of  equitable 
title.    Gill  v.  Johnson,  1  Mete.  (Ky.)  649. 

Where  this  prima  facie  case  is  met  by  evi- 
dence tending  to  show  that  the  possession 
was  not  accompanied  by  title,  the  case  is 
properly  left  to  the  jury.  Holohan  v.  Mix, 
134  Pa.  St.  88. 

Possession  by  Personal  Representative. — The 
possession  of  an  unindorsed  note  payable  to 
order  by  the  personal  representative  of  the 
payee  is  prima  facie  evidence  of  ownership. 
Scoville  v.  Landon,  50  N.  Y.  686.  See  also 
King  v.  Gottschalk,  21  Iowa  512. 

Action  by  Real  Party  in  Interest — Statute. — 
Under  a  code  provision  requiring  an  action 
to  be  brought  by  the  real  party  in  interest,  it 
has  been  held  that  ownership  will  be  pre- 
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sumed  from  possession  even  in  the  case  oi 
an  instrument  not  indorsed.  Garner  v. 
Cook,  30  Ind.  331;  Jackson  v.  Love,  82  N. 
Car.  405,  33  Am.  Rep.  685;  Robertson  v. 
Dunn,  87  N.  Car.  191;  Pomeroy  on  Code 
Remedies,  §  140. 

2.  Presumption  as  to  Overdue  Paper. — Mc- 
Cann  v.  Lewis,  9  Cal.  246;  Way  v.  Richard- 
son, 3  Gray  (Mass.)  412,  63  Am.  Dec.  760; 
James  v.  Chalmers,  6  N.  Y.  209,  5  Sandf.  (N. 
Y.)  52  [overruling  Brisbane  v.  Pratt,  4  Den. 
(N.  Y.)  63];  Seeley  v.  Engell,  17  Barb.  (N. 
Y.)  530;  Smith  v.  Schanck,  18  Barb.  (N.  Y.) 
344;  Pugh  v.  Grant,  86  N.  Car.  39. 

3.  Barrick  v.  Austin,  21  Barb.  (N.  Y.)  241. 

4.  Defendant  must  Prove  Illegality,  Fraud,  or 
Loss — England. — Edmunds  v.  Groves,  2  M.  & 
W.  642;  Smith  v.  Braine,  3  Eng.  L.  &  Eq. 
380  {overruling  Brown  v.  Philpot,  2  M.  & 
Rob.  285];  Smith  v.  Martin,  9  M.  &  W.  304. 

Illinois. — Pixley  v.  Boynton,  79  111.  351. 

Iowa. — Terry  v.  Taylor,  64  Iowa  35;  Potter 
v.  Young,  90  Iowa  138. 

Louisiana. — New  Orleans  Canal,  etc.,  Co. 
v.  Templeton,  20  La.  Ann.  141,  96  Am.  Dec. 
385. 

Maine. — Emery  v.  Estes,  31  Me.  155;  Hap- 
good  v.  Needham,  59  Me.  442. 

Massachusetts. — Wyman  v.  Fiske,  3  Allen 
(Mass.)  238,  80  Am.  Dec.  66;  Bachellor  v. 
Priest,  12  Pick.  (Mass.)  399. 

New  Hampshire. — Doe  v.  Burnham,  31  N. 
H.  426. 

New  York. — Case  v.  Mechanics'  Banking 
Assoc.,  4  N.  Y.  166. 

North  Carolina.— Brown  v.  Kinsey,  81  N. 
Car.  245. 

Ohio—  Davis  v.  Bartlett,  12  Ohio  St.  541, 
80  Am.  Dec.  375. 

Utah. — Voorhees  v.  Fisher,  9  Utah  303. 

Vermo?it.—  Quinn  v.  Hard,  43  Vt.  375,  5 
Am.  Rep.  284. 

As  to  Payment — The  presumption  is  that  a 
negotiable  instrument  outstanding  is  unpaid, 
and  the  burden  is  upon  the  person  liable 
thereupon  to  show  payment.  Caldwell  v. 
Hall,  49  Ark.  508;  Haywood  v.  Lewis,  65 
Ga.  221. 

Pennsylvania  Rule. — In  this  state  it  seems 
that  an  affidavit  alleging  such  defenses  will 
put  the  holder  to  the  proof  of  his  title. 
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(2)  When  the  Burden  Shifts — Effect  of  Fraud,  Illegality,  etc. — in  the  inception 
of  the  instrument. — When  it  has  been  shown  that  a  negotiable  instrument  was 
stolen  from  or  lost  by  the  true  owner,  tainted  in  its  inception  with  illegality  or 
fraud,  obtained  from  the  maker  by  fraud  or  duress,  or  put  into  circulation 
fraudulently,  the  presumptions  in  favor  of  the  holder's  title  are  overcome,  and 
it  devolves  upon  him  to  show  that  he  is  a  bona  fide  holder  for  value ;  that  is,  he 
must  show  that  he  or  some  prior  holder  took  the  paper  in  good  faith,  for  value, 
without  notice,  before  maturity,  and  in  the  usual  course  of  business.1 


Hoffman  v.  Foster,  43  Pa.  St.  137;  Brown  v. 
Street,  6  W.  &  S.  (Pa.)  221;  Hutchinson  v. 
Boggs,  2S  Pa.  St.  294;  Reamer  v.  Bell,  79  Pa. 
St.  292;  Smith  v.  Popular  Loan,  etc.,  Assoc., 
93  Pa.  St.  19. 

1.  Burden  Shifted  by  Proof  of  Fraud,  Illegality, 
«tc. — England. — Tatam  v.  Haslar,  23  Q.  B. 
Div.  345;  Duncan  v.  Scott,  1  Campb.  100; 
Rees  v.  Headfort,  2  Campb.  574;  Jones  v.  Gor- 
don, L.  R.  2  App.  616;  Bingham  v.  Stanley,  2 
Q.  B.  117,  42  E.  C.  L.  598;  Smith  v.  Braine,  3 
Eng.  L.  &  Eq.  3S0;  Hall  v.  Featherstone,  3  H. 
&  N.  284;  Bailey  v.  Bidwell,  13  M.  &  W.  73; 
Berry  v.  Alderman,  14  C.  B.  95,  78  E.  C.  L. 
^5;  Millis  v.  Barber,  1  M.  &  W.  425;  Grant  v. 
Vaughan,  3  Burr.  1 516;  Harvey  v.  Towers,  4 
Eng.  L.  &  Eq.  531;  De  la  Chaumette  v.  Bank 
of  England,  9  B.  &  C.  208,  17  E.  C.  L.  356. 

United  States. — Collins  v.  Gilbert,  94  U.  S. 
753;  Stewart  v.  Lansing,  104  U.  S.  505;  Mc- 
Clintick  v.  Cummins,  2  McLean  (U.  S.)  98; 
Tracey  v.  Phelps,  22  Fed.  Rep.  634;  Louis- 
ville, etc.,  R.  Co.  v.  Ohio  Valley  Imp.,  etc., 
Co.,  57  Fed.  Rep.  42. 

Alabama. — Thompson  v.  Armstrong,  7  Ala. 
256;  Ross  v.  Drinkard,  35  Ala.  434;  Wetumpka, 
v.  Wetumpka  Wharf  Co.,  63  Ala.  632. 

Arkansas. — Tabor  v.  Merchants'  Nat.  Bank, 
48  Ark.  454,  3  Am.  St.  Rep.  241. 

California. — Fuller  v.  Hutchings,  10  Cal. 
523.  70  Am.  Dec.  746. 

Illinois. — Hodson  v.  Eugene  Glass  Co.,  156 
HI-  397- 

Indiana. — Harbison  v.  State  Bank,  28  Ind. 
133,  92  Am.  Dec.  308;  Zook  v.  Simonson,  72 
Ind.  83;  Mitchell  v.  Tomlinson,  91  Ind.  167; 
Eichclberger  v.  Old  Nat.  Bank,  103  Ind.  401; 
Tescher  v.  Merea,  118  Ind.  586;  Huntington 
First  Nat.  Bank  v.  Ruhl,  122  Ind.  279; 
Schmueckle  v.  Waters,  125  Ind.  265;  Citizens' 
Bank  v.  Leonhart,  126  Ind.  206;  Shirk  v. 
Mitchell,  137  Ind.  185;  Bunting  v.  Mick,  5  Ind. 
App.  289;  State  Nat.  Hank  v.  Bennett,  8  Ind. 
App.  679;  Kain  v.  Bare,  4  Ind.  App.  440. 

Iowa. — Kelly  v.  Ford,  4  Iowa  140;  Clapp  v. 
Cedar  County,  5  Iowa  15,  68  Am.  Dec.  678; 
Lane  v.  Krekle,  22  Iowa  399;  Woodward  v. 
Rodgers,  31  Iowa  342;  Rock  Island  Nat.  Bank 
v.  Nelson,  41  Iowa  563;  Monroe  Bank  v.  An- 
derson Bros.  Min.,  etc.,  Co.,  65  Iowa  692; 
Union  Nat.  Bank  v.  Barber,  56  Iowa  559. 

Kentucky.  —  Bainbridgc  v.  Louisville,  83 
Ky.  285,  4  Am.  St.  Rep.  153. 

Louisiana. — Judson  v.  Holmes,  9  La.  Ann. 
20;  Nicholson  v.  Patton,  13  La.  216. 

Maine.  —  Aldrich  v.  Warren,  16  Mc.  465; 
Perrin  v.  Noyes,  39  Mc.  384.  63  Am.  Dec.  633; 
Baxter  v.  Ellis.  57  Mc.  178;  Roberts  v.  Lane, 
64  Mc.  108,  18  Am.  Rep.  242;  Hapgood  v. 
Needham,  59  Mc.  442;  Cottle  v.  Cleaves,  70 
Me.  256;  Market,  etc.,  Nat.  Bank  v.  Sargent, 

4  C.  of  L. — 21. 


85  Me.  349,  35  Am.  St.  Rep.  376;  Wing  v. 
Ford  (Me.  1896),  35  Atl.  Rep.  1023. 

Maryland. — Ellicott  V.  Martin,  6  Md.  509,  6l 
Am.  Dec.  327;  Totten  v.  Bucy,  57  Md.  446; 
Gwyn  v.  Lee,  1  Md.  Ch.  445;  Williams  v. 
Huntington,  68  Md.  590;  McCosker  v.  Banks, 
(Md.  1896),  35  Atl.  Rep.  935. 

Massachusetts. — Tucker  v.  Morrill,  I  Allen 
(Mass.)  528;  Bissell  v.  Morgan,  11  Cush. 
(Mass.)  198;  Clark  v.  Thayer,  105  Mass.  216, 
7  Am.  Rep.  511;  Munroe  v.  Cooper,  5  Pick. 
(Mass.)  412;  Sistermans  v.  Field,  9  Gray 
(Mass.)  331;  National  Bank  v.  Kirby,  108 
Mass.  497;  Smith  v.  Livingston,  ill  Mass. 
342;  Emerson  v.  Burns,  114  Mass.  34S;  Sulli- 
van v.  Langley,  120  Mass.  437;  Conant  v. 
Johnston,  165  Mass.  450;  Worcester  County 
Bank  v.  Dorchester,  etc.,  Bank,  10  Cush. 
(Mass.)  488,  57  Am.  Dec.  120;  Wyer  v.  Dor- 
chester, etc  ,  Bank,  11  Cush.  (Mass.)  51,  59 
Am.  Dec.  137. 

Michigan. — Paton  v.  Coit,  5  Mich.  505; 
Nilcs  v.  Rhodes,  7  Mich.  382;  Carrier  v. 
Cameron,  31  Mich.  373;  Bottomley  v.  Gold- 
smith, 36  Mich.  27;  Goodrich  v.  McDonald,  77 
Mich.  486;  Mace  v.  Kennedy,  68  Mich.  389. 

Minnesota. — Cummings  v.  Thompson,  18 
Minn.  246;  Merchants'  Exch.  Bank  v.  Luckow, 
37  Minn.  542;  MacLaren  v.  Cochran,  44  Minn. 
255;  Decorah  First  Nat.  Bank  v.  Holan,  63 
Minn.  525. 

Missouri. — Hamilton  v.  Marks,  63  Mo.  167; 
Henry  v.  Sneed,  99  Mo.  422,  17  Am.  St.  Rep. 
580;  Jones  v.  Burden,  56  Mo.  App.  199;  Car- 
son v.  Porter,  22  Mo.  App.  179;  Famous  Shoe, 
etc.,  Co.  v.  Crosswhite,  124  Mo.  34;  Campbell 
v.  Hoff,  129  Mo.  317;  Devlin  v.  Clark,  31  Mo. 

22. 

Montana. — Rossiter  v.  Loeber  (Mont.  1896), 
45  Pac.  Rep.  560. 

Nebraska. — Wortendyke  v.  Meehan.9  Neb. 
221;  Olmsted  v.  New  England  Mortg.  Security 
Co.,  11  Neb.  487;  Darst  v.  Backus,  18  Neb. 
231;  Knox  v.  Williams,  24  Neb.  630,  8  Am.  St. 
Rep.  220;  Lincoln  Nat.  Bank  v.  Davis,  25  Neb. 
376;  Colby  v.  Parker,  34  Neb.  510;  Suiter  v. 
Park  Nat.  Bank,  35  Neb.  372;  Violet  v.  Rose, 
39  Neb.  660;  McDonald  v.  Aufdengarten,  41 
Neb.  40;  Kclman  v.  Calhoun,  43  Neb.  157; 
Fawcett  v.  Powell,  43  Neb.  437. 

New  Hampshire. — Clark  v.  Pease,  41  N.  H. 
414;  Perkins  v.  Prout,  47  N.  H.  387,  93  Am. 
Dec.  449. 

New  Jersey. — Duncan  v.  Gilbert,  29  N.  J.  L. 
521. 

New  York. — Cortlandt  First  Nat.  Bank  p. 
Green,  43  N.  Y.  298;  Wilson  v.  Rocke,  58  N. 
Y.  642;  Hargcr  v.  Worrall,  69  N.  Y.  370,  25 
Am.  Rep.  200;  Small  v.  Smith,  1  Den.  (N.  Y.) 
583;  Vallctt  v.  Parker.  6  Wend.  (N.  Y.)  615; 
Rogers  f.   Morton,   12  Wend.  (N.  Y.)  484; 
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Burden  of  Proof. 


In  a  Subsequent  Negotiation. — If  any  negotiation  of  the  instrument  subsequent  to 
its  issue  is  affected  with  fraud,  illegality,  or  duress,  the  burden,  just  as  in  the 
case  of  fraud  in  the  inception  of  the  instrument,  is  shifted  to  the  holder  to 


Flour  City  Nat.  Bank  v.  Grover,  88  Hun  (N. 
Y.)  4;  New  York,  etc.,  Stock  Bank  v.  Gibson, 

5  Duer  (N.  Y.)  574;  Porter  v.  Knapp,  6  Lans. 
(N.  Y.)  125;  Hale  v.  Shannon,  57  Hun  (N.  Y.) 
466;  Stifter  v.  Boggs,  15  Misc.  Rep.  (N.  Y. 
City  Ct.)  623;  Ogden  v.  Pope,  (C.  PL)  18  N. 
Y.  Supp.  140;  Grant  v.  Walsh,  145  N.  Y.  502, 
reversing  81  Hun  (N.  Y.)  449;  Vosburgh  v. 
Diefendorf,  119  N.  Y.  357,  16  Am.  St.  Rep. 
836;  Canajoharie  Nat.  Bank  v.  Diefendorf, 
123  N.  Y.  191;  Woodhull  v.  Holmes,  10  Johns. 
(N.  Y.)  231. 

North  Carolina. — Meadows  v.  Cozart,  76  N. 
Car.  450. 

North  Dakota. — Vickery  v.  Burton  (N.  Dak. 
1896),  69  N.  W.  Rep.  193. 

Ohio. — McKesson  v.  Stanberry,  3  Ohio  St. 
156. 

Pennsylvania. — Gray  v.  Kentucky  Bank,  29 
Pa.  St.  365;  Dingman  v.  Amsink,  77  Pa.  St. 
114;  Smith  v.  Popular  Loan,  etc.,  Assoc.,  93 
Pa.  St.  19;  Lerch  Hardware  Co.  v.  Columbia 
First  Nat.  Bank,  109  Pa.  St.  240;  Albietz  v. 
Mellon,  37  Pa.  St.  367;  Brown  v.  Street,  6  W. 

6  S.  (Pa.)  221;  Albrecht  v.  Strimpler,  7  Pa. 
St.  476;  Beltzhoover  v.  Blackstock,  3  Watts 
(Pa.)  26,  27  Am.  Dec.  330;  Kuhns  v.  Gettys- 
burg Nat.  Bank,  68  Pa.  St.  445;  Robinson  v. 
Hodgson,  73  Pa.  St.  202;  Hutchinson  v. 
Boggs,  28  Pa.  St.  294. 

Rhode  Island. — Millard  v.  Barton,  13  R.  I. 
601,  43  Am.  Rep.  51;  Hazard  v.  Spencer,  17 
R.  I.  561. 

Texas.—  Wright  v.  Hardie  (Tex.  Civ.  App. 
1895),  30  S.  W.  Rep.  675. 

Vermont. — McCasker  v.  Enright,  64  Vt.  488, 
33  Am.  St.  Rep.  938. 

Virginia. — Vathir  v.  Zane,  6  Gratt.  (Va.) 
246. 

West  Virginia. — Union  Trust  Co.  v.  Mc- 
Clellan,  40  W.  Va.  405. 

Wisconsin. — Fuller  v.  Green,  64  Wis.  159, 
54  Am.  Rep.  600. 

Instruments  Obtained  by  Misrepresentations, 
Threats,  etc. — In  accordance  with  the  general 
rule  stated,  the  holder  is  put  upon  proof  of 
his  title  by  evidence  that  the  instrument  was 
obtained  by  false  representations.  Brook  v. 
Teague,  52  Kan.  119;  Conley  v.  Winsor,  41 
Mich.  253;  Pelly  v.  Onderdonk,  61  Hun  (N. 
Y.)  314;  Pelly  v.  Naylor,  61  Hun  (N.  Y.)625, 
40  N.  Y.  St.  Rep.  651;  Pelly  v.  Robinson,  61 
Hun  (N.  Y.)  626,  40  N.  Y.  St.  Rep.  652.  Or 
by  threats.  French  v.  Talbot  Paving  Co., 
100  Mich.  443.  Or  was  given  in  renewal  of  a 
forged  instrument.  Mather  v.  Maidstone,  I 
C.  B.  N.  S.  273,  87  E.  C.  L.  273.  Or  was  em- 
bezzled and  fraudulently  put  in  circulation 
by  the  maker's  son.  Hazard  v.  Spencer,  17 
R.  I.  561. 

Fraudulent  Diversion. — When  it  is  shown  that 
a  negotiable  instrument  was  given  by  the 
owner  to  a  third  person  to  get  it  discounted 
for  the  benefit  of  the  owner,  and  was  by  such 
person  negotiated  in  fraud  of  the  owner's 
rights,  the  burden  of  proving  title  is  upon 
the  holder.    Berry  v.  Alderman,  14  C.  B.  95, 


78  E.  C.  L.  95 ;  Paterson  v.  Hardacre,  4  Taunt. 
114;  Reid  v.  Mobile  Bank,  70  Ala.  199;  Mer- 
chants' Nat.  Bank  v.  Haverhill  Iron  Works, 
159  Mass.  158;  Merchants'  Exch.  Nat.  Bankz\ 
New  Brunswick  Sav.  Inst.,  33  N.  J.  L.  170; 
Woodhull  v.  Holmes,  10  Johns.  (N.  Y.)  231; 
American  Exch.  Nat.  Bank  v.  New  York 
Belting,  etc.,  Co.,  148  N.  Y.  698.  But  see 
Sloan  v.  Union  Banking  Co.,  67  Pa.  St.  470. 

The  burden  of  proof  is  changed  by  evidence 
that  the  instrument  was  given  to  be  used  only 
in  a  certain  contingency,  and  was  negotiated 
in  disregard  of  the  agreement.  Sperry  v. 
Spaulding,  45  Cal.  544;  National  Rovere  Bank 
v.  Morse,  163  Mass.  383.  Or  was  negotiated 
in  disregard  of  an  agreement  that  it  was  not 
to  be  put  in  circulation  until  additional  sig- 
natures were  obtained.  Merchants'  Exch. 
Bank  v.  Luckow,  37  Minn.  542.  Or  was  ob- 
tained as  a  mere  memorandum  of  indebted- 
ness. Franc  v.  Dickinson,  125  N.  Y.  710.  Or 
was  intended  as  a  collateral  guaranty  for  the 
performance  of  certain  acts  on  the  maker's 
part,  and  that  he  was  prevented  from  per- 
formance by  the  conduct  of  the  payee.  Nor- 
man v.  Waite,  30  Neb.  302. 

Indiana  Statute — Patent  Rights. — It  having 
been  shown  that  the  note  was  a  patent-right 
note  executed  in  violation  of  a  statute  (Ind. 
Rev.  Stat.  1894,  §§  8131,  8132)  requiring 
the  words  "given  for  a  patent  right  "  to  be 
inserted,  the  burden  shifted  to  the  purchaser 
of  the  note  to  show  that  he  had  no  knowledge 
that  the  law  had  been  transgressed.  Kniss 
v.  Holbrook  (Ind.  App.  1895),  40  N.  E.  Rep. 
1118. 

Blank  Note  Fraudulently  Filled  Up. — Where  it 

was  shown  on  the  trial  that  the  maker  of  the 
note  sued  upon  was  in  the  habit  of  signing 
blank  promissory  notes  and  leaving  them 
with  his  clerk,  and  that  the  clerk  made  this 
note  payable  to  himself  and  indorsed  it  to  his 
son,  who  is  the  present  holder  thereof,  it  was 
held  that  the  plaintiff  must  show  the  con- 
sideration he  paid  for  the  note.  Maples  v. 
Browne,  48  Pa.  St.  458. 

Partnership  Bill  or  Note  in  Fraud  of  the  Firm. 
— It  appearing  that  a  bill  or  note  was  exe- 
cuted or  negotiated  by  one  partner  for  his 
own  individual  debt  and  in  fraud  of  his  co- 
partners, the  holder  must  prove  his  title. 
Hogg  v.  Skeen,  18  C.  B.  N.  S.  426,  114  E.  C. 
L.  426;  Musgrave  v.  Drake,  5  Q.  B.  185,  48  E. 
C.  L.  185;  Wright  v.  Brosseau,  73  111.  381; 
Charles  v.  Remick,  156  111.  327;  St.  Albans 
Bank  v.  Gilliland,  23  Wend.  (N.  Y.)  311,  35 
Am.  Dec.  566.  See  the  titles  Partnership; 
Accommodation  Paper,  vol.  1,  p.  346. 

Where  Partnership  Is  Holder,  Each  Partner 
must  Be  without  Notice. — Where  a  partnership 
seeks  to  recover  as  a  dona  Jide  purchaser  of  a 
promissory  note  fraudulently  procured,  the 
burden  is  upon  the  partnership  to  show  that 
each  and  all  of  the  members  were  ignorant  of 
the  fraud  at  the  time  of  the  purchase  of  the 
note.  Frank  v.  Blake,  58  Iowa  750;  Decorah 
First  Nat.  Bank  v.  Holan,  63  Minn.  525. 
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Burden  of  Proof. 


show  that  he,  or  some  one  under  whom  he  claims,  took  such  instrument  subse- 
quent to  such  fraud,  illegality,  or  duress,  bona  fide  and  for  value.1 

The  Reason  of  This  Rule  has  been  stated  to  be  that  the  proof  of  fraud  or  illegality 
of  the  inception  of  the  instrument  raises  a  presumption  that  the  party  to  the 
fraud  who  formerly  held  the  paper  and  who  is  precluded  from  recovering 
thereon  himself  has  placed  it  in  the  hands  of  another  to  sue  upon  it  for  him, 
and  this  presumption  the  holder  must  overcome.2 

Not  Sufficient  to  Prove  Value  Merely. — In  spite  of  some  expressions  or  adjudications 
to  the  contrary,  it  is  well  settled  that  the  holder  does  not  meet  the  burden  cast 
upon  him  by  proof  of  value  merely,  but  he  must  also  prove,  as  above  stated, 
that  he  gave  value  within  the  conditions  which  the  law  prescribes  to  establish 
the  character  of  a  bona  fide  holder;  3  or,  as  it  is  sometimes  expressed,  he  must 
show  all  the  circumstances  under  which  he  took  the  paper,  with  a  view  to  de- 
termining his  good  faith  as  a  holder.4  But  want  of  notice  cannot,  from  the 
nature  of  the  issue,  in  general  be  shown  by  direct  evidence,  and  it  has  been 
held  that  proof  that  the  holder  before  maturity  paid  full  value  for  the  instru- 
ment sued  upon  is  sufficient  to  re-establish  his  case,  and  such  evidence  stands 
in  lieu  of  direct  proof  of  bona  fides  and  absence  of  notice  until  overcome  by 
rebutting  evidence.5 

Burden  8hifted  to  Defendant  to  Show  Notice  of  Specific  Invalidity. — Where  the  holder  has 
restored  his  prima  facie  case,  by  introducing  evidence  from  which  it  appears 
that  he  took  the  instrument  bona  fide  for  value,  the  burden  is  then  shifted  to 
the  defendant  to  prove  the  holder's  notice  or  knowledge  of  the  specific  facts 
invalidating  the  instrument ;  and  in  the  absence  of  such  further  proof,  the  holder 
is  entitled  to  recover.6 


1.  Harvey  v.  Towers,  4  Eng.  L.  &  Eq.  531; 
Smith  v.  Braine,  3  Eng.  L.  &  Eq.  379;  Hall 
v.  Featherstone,  3  H.  &  N.  284.  See  Millis 
v.  Barber,  1  M.  &  W.  425;  Bainbridge  v. 
Louisville,  83  Ky.  285,  4  Am.  St.  Rep.  153; 
Jackson  v.  Heath,  1  Bailey  L.  (S.  Car.)  355. 
But  see  Kinney  v.  Kruse,  28  Wis.  183. 

Fraudulent  Procurement  from  the  Payee. — In 
Horrigan  v.  Wyman,  go  Mich.  121,  when  it 
was  shown  that  the  note  had  been  obtained 
from  the  payee  by  fraud  by  A,  and  by  A 
transferred  to  B,  who  in  turn  transferred 
it  to  C,  the  principal  of  the  plaintiff,  and 
there  was  also  evidence  to  show  that  B  knew 
of  the  fraud  practiced  by  A  upon  the  payee 
of  the  note,  it  was  held  that  the  burden  was 
upon  the  holder  to  show  that  before  it  be- 
came due  it  passed  into  the  hands  of  some 
innocent  holder  for  value  and  without  notice 
of  the  wrong. 

English  Statute. — In  England  it  has  been 
enacted  by  statute  that  "every  holder  of  a 
bill  is  deemed  to  be  a  holder  in  due  course; 
but  if,  in  an  action  on  a  bill,  it  is  admitted  or 
proved  that  the  acceptance,  issue,  or  subse- 
quent negotiation  of  the  bill  is  affected  with 
fraud,  duress,  or  force  and  fear,  or  illegality, 
the  burden  is  shifted  unless  and  until  the 
holder  proves  that,  subsequent  to  the  alleged 
fraud  or  illegality,  value  has  in  good  faith 
been  given  for  the  bill."  Bill  of  Exchange 
Act,  1882,  S  30,  subs.  2. 

Construction  of  this  Statute—"  Value  Oivon  in 
Good  Faith." — In  Tatam  v.  Haslar,  23  Q.  B. 
Div.  345,  Dcnman,  J.,  after  speaking  of  the 
distinction  which  was  made  by  Lord  Black- 
burn in  Jones  v.  Gordon,  L.  R.  2  App.  6l6, 
"  between  honest  blundering  or  carelessness 
and  a  dishonest  refraining  from  inquiry," 


said:  "It  appears  to  me  that  those  words 
[value  given  in  good  faith]  mean  value  given 
honestly  and  without  any  notice  of  the  fraud, 
in  the  sense  explained  by  Lord  Blackburn, 
and  not  merely  the  actual  giving  of  value." 

2.  Bailey  v.  Bidwell,  13  M.  &  W.  76;  Jones 
v.  Gordon,  L.  R.  2  App.  627;  Fitch  v.  Jones, 
5  El.  &  Bl.  238,  85  E.  C.  L.  238;  Kellogg  v. 
Curtis,  69  Me.  212,  31  Am.  Rep.  273;  Perkins 
v.  Prout,  47  N.  H.  387,  93  Am.  Dec.  449. 

3.  Jones  v.  Gordon,  L.  R.  2  App.  616; 
Giberson  v.  Jolley,  120  Ind.  301;  Canajoharie 
Nat.  Bank  v.  Diefendorf,  123  N.  Y.  191;  and 
see  generally  the  cases  cited  to  the  general 
rule  supra,  this  section. 

4.  Circumstances  of  Taking  must  be  Shown. — 
Judson  v.  Holmes,  9  La.  Ann.  20;  Totten  v. 
Bucy,  57  Md.  446;  Crampton  v.  Perkins,  65 
Md.  24;  Rhinehart  v.  Schall,  69  Md.  352; 
Merchants'  Exch.  Nat.  Bank  v.  New  Bruns- 
wick Sav.  Inst.,  33  N.  ].  L.  170;  Cortland 
First  Nat.  Bank  v.  Green,  43  N.  Y.  298; 
Thamling  Duffey,  14  Mont.  567;  Millard 
v.  Barton,  13  R.  I,  601,  43  Am.  Rep. 
51. 

5.  Taking  before  Maturity  for  Value  Prima 
Facie  Bona  Fide. — Market,  etc.,  Nat.  Bank  v. 
Sargent,  85  Me.  349,  35  Am.  St.  Rep.  376; 
Kellogg  v.  Curtis,  09  Me.  213,  31  Am.  Rep. 
273;  Henry  v.  Snced,  99  Mo.  422,  17  Am.  St. 
Rep.  580;  Catlin  v.  Hansen,  1  Duer  (N.  Y.) 
324.  But  see  Giberson  v.  Jolley,  120  Ind. 
301;  Tilden  v.  Barnard,  43  Mich.  376,  38  Am. 
Rep.  197. 

6.  Defendant  must  Prove  that  Plaintiff  Had 
Notice  of  Spocitic  Invalidity — Alabama. — Mont- 
gomery First  N.it.  Hank  v.  Dawson,  78  Aln. 
71- 

Georgia.  —  Matthews  v.  Poylhrcss,  4  Ga. 
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Burden  of  Proof. 


Suspicion  of  Fraud. — If  the  circumstances  of  the  original  transaction  raise  a 
strong  suspicion  of  fraud,  it  has  been  held  that  the  burden  shifts  to  the 
holder.1  But  perhaps  a  more  accurate  statement  of  the  same  principle  is  to 
the  effect  that  if  there  are  any  circumstances  of  fraud  or  illegality  which  may 
be  left  to  the  jury,  the  burden  is  shifted.2 

Paper  Diverted. — And  the  weight  of  authority  is  to  the  effect  that  the  burden 
of  proof  is  not  shifted  to  the  holder  by  a  simple  diversion  ;3  but  in  New  York 
the  contrary  doctrine  seems  to  prevail.4 

Effect  of  Proof  of  Gross  Negligence. — According  to  the  very  great  weight  of  author- 
ity, proof  of  even  gross  negligence  on  the  part  of  the  holder  in  taking  the 
instrument  is  not  sufficient  to  overcome  the  prima  facie  presumption  of  title 
arising  from  the  possession  of  such  an  instrument.5 

Suspicious  Conduct  of  the  Holder. — But  the  holder  may  be  compelled  to  make 
proof  of  his  title  because  of  certain  suspicious  circumstances  in  his  conduct 
after  taking  the  instrument.6 


287;  Merchants',  etc.,  Nat.  Bank  v.  Masonic 
Hall,  62  Ga.  271. 

Maine. — Kellogg  v.  Curtis,  69  Me.  212,  31 
Am.  Rep.  273;  Market,  etc.,  Nat.  Bank  v. 
Sargent,  85  Me.  349,  35  Am.  St.  Rep. 
376. 

Missouri. — Hamilton  v.  Marks,  63  Mo.  180; 
Johnson  v.  McMurry,  72  Mo.  282;  Henry  v. 
Sneed,  99  Mo.  422,  17  Am.  St.  Rep.  580;  Car- 
son v.  Porter,  22  Mo.  App.  179;  Third  Nat. 
Bank  v.  Tinsley,  11  Mo.  App.  498;  Jones  v. 
Burden,  56  Mo.  App.  199. 

New  York. — Hart  v.  Potter,  4  Duer(N.  Y.) 
458;  Ross  v.  Bedell,  5  Duer  (N.  Y.)  462; 
Dalrymple  v.  Hillenbrand,  62  N.  Y.  5,  20  Am. 
Rep.  438. 

North  Carolina.  —  Commercial  Bank  v. 
Burgwyn,  no  N.  Car.  267. 

Ohio. — Davis  v.  Bartlett,  12  Ohio  St.  534, 
80  Am.  Dec.  375;  Tod  v.  Wick,  36  Ohio  St. 
37°- 

Texas.—  Wright  v.  Hardie  (Tex.  Civ.  App. 
1895),  30  S.  W.  Rep.  675. 

1.  Burden  Shifted  by  Suspicious  Circumstances 
in  the  Origin. — Boyd  v.  Mclvor,  11  Ala.  822; 
Hamilton  v.  Marks,  63  Mo.  167;  Catlin  v. 
Hansen,  I  Duer  (N.  Y.)  324;  Hoffman  v. 
Foster,  43  Pa.  St.  137.  See  Heath  v.  San- 
som,  2  B.  &  Ad.  291,  22  E.  C.  L.  78. 

In  Bassett  v.  Dodgin,  10  Bing.  40,  25  E.  C. 
L.  21,  Park,  J.,  said:  "In  order  to  cast  it  on  a 
plaintiff  to  show  the  consideration  of  a  bill, 
the  defendant  must  show — I  will  not  say 
felony  or  fraud  only — but  he  must  cast  such 
a  shade  over  the  transaction  as  to  make  it 
imperative  on  the  plaintiff  to  clear  it  up  by 
further  proof." 

Illicit  Intimacy  between  Maker  and  Payee  a 
Suspicious  Circumstance. — Illicit  intimacy  be- 
tween the  maker  and  the  payee  of  a  note 
having  been  shown,  it  was  held  that  this  cir- 
cumstance cast  upon  the  holder  (the  payee) 
the  onus  of  sustaining  the  note  by  proof. 
Coste's  Succession,  43  La.  Ann.  144. 

2.  Tatam  v.  Haslar,  23  Q.  B.  Div.  345; 
Hall  v.  Featherstone,  3  H.  &  N.  284,  ap- 
proved in  Smith  v.  Sac  County,  n  Wall. 
(U.  S.)  139. 

8.  Duncan  v.  Gilbert,  29  N.  J.  L.  521;  Gray 
v.  Kentucky  Bank,  29  Pa.  St.  365.  See  the 
title  Accommodation  Paper,  vol.  1,  p.  369. 


4.  Western  Nat.  Bank  v.  Wood  (Supreme 
Ct.),  19  N.  Y.  Supp.  81;  Marine  v.  Peyser, 
6  Misc.  Rep.  (N.  Y.  City  Ct.)  540.  See  Gro- 
cers' Bank  v.  Penfield,  7  Hun  (N.  Y.)  279; 
and  the  title  Accommodation  Paper,  vol.  1, 
p.  369. 

6.  Presumption  of  Title  Not  Overcome  by  Proof 
of  Gross  Negligence. — Goodman  v.  Harvey,  4 
Ad.  &  El.  870,  31  E.  C.  L.  212;  Uther  v.  Rich, 
10  Ad.  &  El.  784,  37  E.  C.  L.  232;  Goodman  v. 
Simonds,  20  How.  (U.  S.)  343;  Collins  v. 
Gilbert,  94  U.  S.  753;  Brown  v.  Spofford,  95 
U.  S.  476;  Seybel  v.  National  Currency  Bank 
54  N.  Y.  288,  13  Am.  Rep.  583.  See  also 
supra,  this  title,  Rights  of  Holder — Bona 
Fides. 

In  Marion  County  v.  Clark,  94  U.  S.  278, 
Clifford,  J.,  says  :  "  Possession,  even  without 
explanation,  is  prima  facie  evidence  that  the 
holder  is  the  proper  owner  or  lawful  posses- 
sor of  the  instrument;  and  the  settled  rule 
is  that  nothing  short  of  fraud,  not  even  gross 
negligence,  is  sufficient  to  overcome  the  pre- 
sumption and  invalidate  the  title  of  the 
holder  as  inferred  from  his  actual  custody 
of  the  instrument." 

6.  Burden  Shifted  by  Conduct  of  the  Holder. — 
When  a  note  had  been  publicly  repudiated 
by  the  maker  and  was  not  put  in  suit  by  the 
holder  until  three  years  after  it  was  due, 
and  payment  was  not  demanded  at  the  bank 
where  it  was  made  payable,  and  the  note  was 
not  protested,  nor  notice  of  dishonor  given 
to  the  indorser,  it  was  held  that,  because  of 
these  and  other  circumstances,  the  onus  was 
upon  the  holder  to  show  the  time  of  and 
consideration  for  the  transfer.  The  pre- 
sumption is  in  favor  of  a  fair  transfer,  "but 
open  to  be  blown  away  by  the  slightest 
breath  of  suspicion."  Snyder  v.  Riley,  6 
Pa.  St.  164,  47  Am.  Dec.  452. 

Long  Delay  in  Bringing  Suit,  without  notice 
to  the  indorsers,  neglecting  to  attempt  to  col- 
lect the  note  from  the  maker  who  was  for  a 
long  time  solvent,  together  with  other  cir- 
cumstances, may  make  it  incumbent  upon 
the  holder  to  show  that  he  gave  value  for  the 
note.  Duerson  v.  Alsop,  27  Gratt.  (Va.)  229. 
See  also  Tarns  v.  Way,  13  Pa.  St.  222;  Smith 
v.  Ewer,  22  Pa.  St.  116;  Hill  v.  Kroft,  29  Pa. 
St.  186. 
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Effect  of  Proof  of  Want  or  Failure  of  Consideration. — It  is  generally  held  that  the 
burden  is  not  shifted  to  the  holder  when  the  defendant  has  shown  that  as 
between  the  original  parties  there  was  no  consideration  for  the  instrument,  or 
that  the  consideration  has  failed  either  wholly  or  in  part but  the  rule  is 
otherwise  in  some  jurisdictions.'2 

5.  Effect  of  Fraud,  Duress,  or  Misappropriation  on  Holder's  Eights — a.  Fraud 
Is  A  PERSONAL  DEFENSE. — Between  the  immediate  parties  to  a  bill  or  note 
a  recovery  may  be  defeated  on  the  ground  of  fraud  ;  3  but  as  against  a  remote 
party  who  is  a  bona  fide  holder,  no  fraud  except  that  which  goes  to  the  exist- 
ence of  the  instrument  is  a  defense.4 


1.  Proof  of  Want  or  Failure  of  Consideration 
does  Not  Shift  the  Burden — England. — Low  v. 
Chifney,  I  Bing.  N.  Cas.  267,  27  E.  C.  L.  383. 

Indiana.  —  Hinkley  v.  St.  Louis  Fourth  Nat. 
Hank,  77  Ind.  475;  Huntington  First  Nat. 
Bank  v.  Ruhl,  122  Ind.  279;  Galvin  v.  Me- 
ridian Nat.  Bank,  129  Ind.  439;  Shirk  v. 
Mitchell,  137  Ind.  185. 

Maryland. — Ellicott  v.  Martin,  6  Md.  509, 
61  Am.  Dec.  327. 

Massachusetts.  —  Emerson  v.  Burns,  114 
Mass.  348. 

Michigan. — Chicago,  etc.,  R.  Co.  v.  Edson, 
41  Mich.  673;  Little  v.  Mills,  98  Mich.  423. 

Nebraska.  —  Kelman  v.  Calhoun,  43  Neb. 
157;  Violet  v.  Rose,  39  Neb.  660. 

New  York. — Pelly  v.  Onderdonk,  61  Hun 
(N.  Y.)  314. 

North  Carolina. — New  Hanover  Bank  v. 
Bridgers,  98  N.  Car.  67. 

Pennsylvania. — Albrecht  v.  Strimpler,  7  Pa. 
St.  476;  Sloan  v.  Union  Banking  Co.,  67  Pa. 
St.  470;  Hutchinson  v.  Boggs,  28  Pa.  St.  294; 
Dingman  v.  Amsink,  77  Pa.  St.  114. 

Texas. — McAlpin  v.  Finch,  18  Tex.  831. 

Virginia. — Vathir  v.  Zane,  6  Gratt.  (Va.) 
246;  Wilson  v.  Lazier,  11  Gratt.  (Va.)  477. 

See  Fletcher  v.  Gushee,  32  Me.  587; 
Gallagher  v.  Black,  44  Me.  99. 

In  Collins  v.  Martins,  I  B.  &  P.  648,  Chief 
Justice  Eyre,  in  stating  the  opinion  of  the 
court,  says  :  "  No  evidence  of  want  of  con- 
sideration, or  other  ground  to  impeach  the 
apparent  value  received,  was  ever  admitted 
in  a  case  between  such  an  acceptor  or  drawer 
and  the  third  person  holding  the  bill  for 
value;  and  the  rule  is  so  strict  that  it  will  be 
presumed  that  he  does  hold  for  value  until 
the  contrary  appears.  The  onus  probandi  lies 
on  the  defendant.  If  it  can  be  proved  that 
the  holder  gave  no  value  for  the  bill,  then 
indeed  he  is  in  privity  with  the  first  holder 
and  will  be  affected  by  everything  which 
would  affect  the  first  holder.  *  *  *  For  the 
purpose  of  rendering  bills  of  exchange  nego- 
tiable, the  right  of  property  passes  with  the 
bills;  every  holder  with  the  bills  takes  the 
property,  and  his  title  is  stamped  upon  the 
bills  themselves." 

"  The  possession  of  a  bill  or  note  which  is 
payable  to  bearer,  or  indorsed  in  blank,  is 
prima  facie  evidence  of  ownership,  and  also 
that  the  holder  received  it  upon  a  valuable 
consideration  paid  therefor,  in  the  usual 
course  of  trade  or  business.  As  a  general 
rule,  therefore,  even  where  there  is  a  failure 
of  consideration,  or  other  equitable  defense, 
as  between  the  defendant  and  the  drawee  or 


payee  of  the  bill  or  note,  or  his  immediate 
indorser,  he  cannot  call  upon  the  plaintiff  to- 
prove  when  or  upon  what  consideration  the 
bill  or  note  upon  which  the  suit  is  brought 
was  transferred  to  him,  or  how  it  came  into 
his  hands."  Morton  v.  Rogers,  14  Wend.  (N. 
Y.)  575- 

Illinois  Statute. — By  statute  in  this  state 
the  burden  of  proof  is  upon  the  defendant 
when  it  is  sought  to  defeat  a  recovery  by 
showing  want  or  failure  of  consideration.  2 
Starr  &  Curtis  Ann.  Stat.  1896,  c.  98,  §  13; 
Mitchell  v.  Deeds,  49  111.  416,  95  Am.  Dec.  621. 

See  the  title  Accommodation  Paper,  vol. 
1,  p.  368. 

2.  Bertrand  v.  Barkman,  13  Ark.  150; 
Miller  v.  Wisner.  22  La.  Ann.  457;  Blaney  v. 
Pelton,6o  Vt.  275.  See  also  Union  Bank  v. 
Ryan,  21  La.  Ann.  551. 

Alabama  Doctrine.  —  In  Ross  v.  Drinkard,  35 
Ala.  434,  the  court,  after  an  exhaustive 
review  of  the  decisions  upon  the  subject, 
holds  that  the  rule  is  otherwise  in  Alabama, 
being  stare  decisis,  while  admitting  that  the 
doctrine  as  stated  in  the  text  is  the  rule  gen- 
erally approved.  Wallace  v.  Branch  Bank,  I 
Ala.  567;  Marston  v.  Forward,  5  Ala.  347; 
Thompson  v.  Armstrong,  7  Ala.  256;  Boyd  v. 
Mclvor,  11  Ala.  822;  Wetumpka  v.  Wetump- 
ka  Wharf  Co.,  63  Ala.  611;  Chambers  v. 
Falkner,  65  Ala.  448. 

3.  Between  Immediate  Parties  Fraud  Is  a  De- 
fense— England. — Grew  v.  Bevan,  3  Stark. 
134,  14  E.  C.  L.  168;  Dawes  v.  Harness,  L. 
R.  10  C.  P.  166. 

United  States. — Slacom  v.  Wishart,  3  Mc- 
Lean (U.  S.)  517. 

Iowa. — Temple  v.  Hays,  1  Morr.  (Iowa)  9. 

Massachusetts. — Fay  v.  Fay,  121  Mass.  561. 

Michigan. — Hunt  v.  Rumsey,  83  Mich.  136. 

Missouri.  —  Bastian  v.  Drcyer,  7  Mo.  App. 
332. 

New  Jersey. — Holcoml>7'.  Wyckoff,  35  N.  J. 
L.  35,  10  Am.  Rep.  219. 

Texas. — Stacy  v.  Ross,  27  Tex.  3,  84  Am. 
Dec.  604. 

Vermont. — Wilbur  v.  Prior,  67  Vt.  508. 

4.  Between  Remoto  Parties  Fraud  Is  Not  a  De- 
fense—  England. —  Jones  v.  Gordon,  L.  R.  2 
App.  616;  Whistler  v.  Forstcr,  14  C.  B.  N. 
S.  248,  108  E.  C.  L.  248;  Marston  v.  Allen,  8 
M.  &  W.  494. 

United  .States. — Swift  v.  Tyson,  16  Pet. 
(U.  S.)  1;  Slacom  v.  Wishart,  3  McLean 
(U.  S.)  517. 

Alabama. — Barney  Earlc,  13  Ala.  106; 
State  v.  Cobb,  64  Ala.  127. 

Connecticut.  —  Humphrey  v.  Clark,  27  Conn. 
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Surety  Liable  to  Payee —The  fact  that  one  was  induced  to  sign  the  note  as  a 
surety  by  the  fraud  of  the  maker  is  not  a  defense  against  the  payee,  who  had 
no  knowledge  of  the  fraud.1 

Fraud  upon  the  Payee.— It  has  been  held  that,  in  an  action  by  an  indorsee  against 
the  maker  of  a  note,  the  fact  that  the  note  was  obtained  from  the  payee  by 
fraud  was  not  available  as  a  defense  to  the  maker,  but  was  restricted  to  the 
party  defrauded.2 

b.  Instruments  Procured  by  Deceit  and  Misrepresentation — 

( 1  )  General  Rule — When  Held  a  Defense  against  a  Bona  Fide  Holder. —  If  a  person  signs  a 
negotiable  instrument  which  differs  in  its  terms  in  some  material  respect  from 
the  instrument  which  he  intended  to  sign,  or  if,  intending  to  sign  an  instru- 


381;  Von  Windisch  v.  Klaus,  46  Conn.  433; 
Rowland  v.  Fowler,  47  Conn.  347. 

Delaware. — Bush  v.  Feckard,  3  Harr.  (Del.) 
385. 

District  0/  Columbia.  —  Mason  v.  Jones,  7 
D.  C.  247. 

Illinois. — Taylor  v.  Thompson,  3  111.  App. 
109. 

Indiana.  —  Brickley  v.  Edwards,  131  Ind.  3; 
Hereth  v.  Meyer,  33  Ind.  511;  Hereth  v.  Mer- 
chants' Nat.  Bank,  34  Ind.  380;  Hereth  v. 
Davis,  34  Ind.  380. 

Iowa. — Stein  v.  Keeler,  4  Greene  (Iowa)  86; 
Clapp  v.  Cedar  County,  5  Iowa  15;  Sully  v. 
Goldsmith,  32  Iowa  397. 

Maine. — Wait  v.  Chandler,  63  Me.  257; 
Farrell  v.  Lovett,  68  Me.  326,  28  Am.  Rep. 
59;  Hobart  v.  Penny,  70  Me.  248;  Burrill  v. 
Parsons,  71  Me.  282. 

Massachusetts. — Thurston  v.  M'Kown,  6 
Mass.  428;  Potter  v.  Belden,  105  Mass.  11; 
Smith  v.  Livingston,  m  Mass.  342. 

Michigan. — Hunt  v.  Rumsey,  83  Mich.  136. 

Mississippi. — Winstead  v.  Davis,  40  Miss. 
785. 

Missouri. — Corby  v.  Butler,  55  Mo.  398. 
New  Hampshire. — Perkins  v.  Challis,  I 
N.  H.  254- 

New  Jersey. — Dougherty  v.  Scudder,  17 
N.  J.  Eq.  248;  Holcomb  v.  Wyckoff,  35 
N.  J.  L.  35,  10  Am.  Rep.  219;  Reading  Second 
Nat.  Bank  v.  Hewitt  (N.  J.  1896),  34  Atl.  Rep. 
988. 

New  York. — McDonald  v.  Johnson  (Su- 
preme Ct.),  19  N.  Y.  Supp.  443;  Clothier  v. 
Adriance,  51  N.  Y.  322. 

North  Carolina. —  Parkers.  Stallings,  Phil. 
L.  (N.  Car.)  590,  98  Am.  Dec.  84. 

Pennsylvania.  —  Ridgway  v.  Farmers' 
Bank,  12  S.  &  R.  (Pa.)  256,  14  Am.  Dec.  681; 
Phelan  v.  Moss,  67  Pa.  St.  59,  5  Am.  Rep. 
402;  Heist  v.  Hart,  73  Pa.  St.  286;  Clarion 
Second  Nat.  Bank  v.  Morgan,  165  Pa.  St.  199. 

Vermont.  —  Powers  v.  Ball,  27  Vt.  662. 

Holder  with  Notice. — But  only  bona  fide  hold- 
ers are  protected;  and  if  the  holder  takes  the 
instrument  after  maturity  or  with  notice  of 
the  fraud,  he  cannot  recover.  Whistler  v. 
Forster,  14  C.  B.  N.  S.  248,  108  E.  C.  L.  248; 
Crampton  v.  Perkins,  65  Md.  22;  Fisher  v. 
Leland,  4  Cush.  (Mass.)456,  50  Am.  Dec.  805; 
Wright  v.  Irwin,  33  Mich.  32;  Drovers'  Nat. 
Bank  v.  Blue  (Mich.  1896),  67  N.  W.  Rep.  1105; 
City  Bank  v.  Phillips,  22  Mo.  85,  64  Am.  Dec. 
254;  Ormsbee  v.  Howe,  54  Vt.  182,  41  Am. 
Rep.  841;  Knott  v.  Tidyman,  86  Wis.  164. 


1.  Innocent  Payee  may  Recover  from  the 
Surety.  —  Robb  v.  Halsey,  11  Smed.  &  M. 
(Miss.)  140;  Farmers',  etc.,  Bank  v.  Lucas, 
26  Ohio  St.  385;  Kingsland  v.  Pryor,  33  Ohio 
St.  19;  Qn'mnv.  Hard,  43  Vt.  375,  5  Am.  Rep. 
284. 

Suretyship  Procured  by  Forgery. — One  is  not 

relieved  from  liability  to  the  innocent  payee 
or  other  bona  fide  holder  of  a  note  because  he 
was  induced  to  sign  it  as  a  surety,  by  repre- 
sentations made  by  the  maker  of  the  note 
that  other  signatures  thereto  were  genuine, 
when  in  fact  they  were  forgeries.  Gridley 
v.  Bane,  57  111.  529;  Stoner  v.  Millikin,  85 
111.  218;  Helms  v.  Wayne  Agricultural  Co., 
73  Ind.  325,  38  Am.  Rep.  147;  Wayne  Agri- 
cultural Co.  v.  Cardwell,  73  Ind.  555;  Hunter 
v.  Fitzmaurice,  102  Ind.  450;  Selser  v.  Brock, 
3  Ohio  St.  302.  But  see  Sharp  v.  Allgood, 
100  Ala.  183. 
See  the  titles  Forgery  and  Suretyship. 

2.  Fraudulent  Procurement  from  Payee  No  De- 
fense to  Maker.- — In  Prouty  v.  Roberts,  6  Cush. 
(Mass.)  19,  52  Am.  Dec.  761,  it  was  held  that 
the  maker  of  a  note  could  not  make  a  valid 
defense  against  recovery  by  an  indorsee,  on 
the  ground  that  the  note  had  been  obtained 
from  the  payee  by  fraudulent  representations 
made  by  the  person  who  transferred  the  note 
to  the  indorsee,  although  the  indorsee  had 
knowledge  of  such  fraudulent  representa- 
tions when  he  received  the  note. 

In  Carrier  v.  Sears,  4  Allen  (Mass.)  336,  it 
was  decided  that  it  was  no  defense  to  an 
action  between  the  indorsee  and  the  maker 
of  a  promissory  note,  that  the  indorsee  pro- 
cured the  note  from  the  payee  by  undue  in- 
fluence when  he  was  of  unsound  mind,  and 
that  the  right  to  defend  on  this  ground  could 
only  be  exercised  by  the  person  defrauded, 
or  his  guardian  or  representative  if  he  was 
insane. 

In  Norris  v.  Norris,  3  Ind.  App.  500,  where 
it  was  shown  that  the  note  upon  which  this 
action  was  brought  was  obtained  as  a  gift  by 
the  plaintiff  from  the  payee  by  fraud  and  un- 
due influence,  it  was  held  that  the  plaintiff 
might  nevertheless  recover  from  the  makers 
of  the  note.  Crumpacker,  J.,  delivering  the 
opinion  of  the  court,  said:  "  Gifts  obtained 
by  fraud  or  imposition,  as  a  rule,  are  void- 
able only,  and  if  they  are  not  avoided  by 
one  who  has  been  specially  injured  by  the 
fraud,  no  one  else  has  the  right  to  complain. 
No  one  may  avoid  a  transaction  for  fraud 
who  was  not  injured  by  it." 
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ment  of  an  entirely  different  character,  lie  places  his  signature  to  a  negotiable 
instrument,  the  mistake  as  to  the  terms  or  character  of  the  instrument  being 
caused  by  the  fraud,  deceit,  or  misrepresentations  of  another,  and  not  being 
due  to  laches  or  negligence  on  the  part  of  the  signer,  the  latter  is  not  liable 
upon  the  instrument  although  it  has  passed  into  the  hands  of  a  bona  fide 
holder  for  value.1 

View  that  Fraudulent  Procurement  No  Defense  against  Bona  Fide  Holder. — But  it  has  been 
held  that,  without  regard  to  the  question  of  negligence,  fraud  in  the  procure- 
ment or  execution  of  a  negotiable  instrument  is  never  a  defense  against  a  bona 
fide  holder.2 

(2)  Effect  of  Negligence  in  Signing. — However  gross  the  fraud  by  which 
the  defendant  was  induced  to  sign  the  instrument,  the  bona  fide  holder  may 
recover  if  the  defendant  was  negligent  in  signing  such  instrument.3 


1.  Misrepresentations  as  a  Defense. — Cline  v. 
Guthrie,  42  Ind.  227,  13  Am.  Rep.  357;  Det- 
wiler  v.  Bish,  44  Ind.  70;  Green  v.  Wilkie 
(Iowa  1896),  66  N.  W.  Rep.  1046;  Soper  v. 
Peck,  51  Mich.  563;  Gibbs  v.  Linabury,  22 
Mich.  479,  7  Am.  Rep.  b75;  Omaha  First 
Nat.  Bank  v.  Lierman,  5  Neb.  247;  Whit- 
ney v.  Snyder,  2  Lans.  (N.  Y.)  477;  National 
Exch.  Bank  v.  Veneman,  43  Hun  (N.  Y.)  241 ; 
Butler  v.  Cams,  37  Wis.  61.  See  Kagel  v. 
Totten,  59  Md.  447;  Putnam  v.  Sullivan.  4 
Mass.  45.  3  Am.  Dec.  206;  Trambly  v.  Ricard, 
130  Mass.  259;  Head  v.  Smith,  44  How.  Pr. 
(N.  Y.  Supreme  Ct.)476;  and  supra,  this  title, 
The  Contract  Evidenced  by  a  Bill  or  Arote —  The 
Execution  0/ the  Instrument — Signing. 

In  Walker  v.  Ebert,  29  Wis.  194,  9  Am. 
Rep.  548,  Dixon,  C.  J.,  said:  "  The  party 
whose  signature  to  such  paper  [a  promissory 
note]  is  obtained  by  fraud  as  to  the  charac- 
ter of  the  paper  itself,  who  is  ignorant  of 
such  character  and  has  no  intention  of  sign- 
ing it,  and  who  is  guilty  of  no  negligence  in 
affixing  his  signature  or  in  not  ascertaining 
the  character  of  the  instrument,  is  no  more 
bound  by  it  than  if  it  were  a  total  forgery, 
the  signature  included." 

Guaranty  instead  of  Indorsement. — The  rule 
has  been  applied  where  the  defendant  signed 
an  indorsement  supposing  it  to  be  a  guar- 
anty.   Foster  v.  Mackinnon,  L.  R.  4  C.  P.  704. 

Negotiable  for  a  Nonnegotiable  Instrument. — 
Or  where  one,  by  fraud,  was  induced  to  sign 
a  negotiable  instrument,  thinking  it  was  a 
nonnegotiable  one.  Kellogg  v.  Steiner,  29 
Wis.  626. 

Mistake  as  to  the  Amount. — And  so  it  has 
been  held  that  where  a  note  was  for  a  larger 
amount  than  the  defendant  knew  when  he 
was  fraudulently  induced  to  sign  it,  a  bona 
fide  holder  could  not  recover.  Green  v.  Wil- 
kie (Iowa  1896),  66  N.  W.  Rep.  1046;  Griffiths 
v.  Kellogg,  39  Wis.  290,  20  Am.  Rep.  48;  Bow- 
ers v.  Thomas,  62  Wis.  480. 

2.  Defendant  Liable  whether  Negligent  or  Not. 
—  In  Rowland  v.  Fowler,  47  Conn.  347,  the 
court  said:  "  The  law  is  that  the  maker  of  a 
negotiable  note  is  liable  thereon  to  a  pur- 
chaser for  value  before  maturity,  without 
notice  of  any  defect,  even  if  he  misunder- 
stood the  legal  effert  of  the  instrument,  or 
Was  induced  by  fraudulent  representations  to 
execute  it;  and  thii  without  regard  to  the 
question  of  negligence." 


In  Parkersburg  First  Nat.  Bank  v.  Johns, 
22  W.  Va.  520,  46  Am.  Rep.  506,  the  court 
said:  "We  think  we  may  safely  lay  down 
this  general  rule,  that  when  a  purchaser  of 
a  negotiable  promissory  note  takes  it  for 
value,  before  maturity,  without  notice  of  any 
fraud  in  its  execution,  unless  at  the  time  it 
was  so  purchased  by  him  it  was  absolutely 
void,  he  will  recover  on  such  note  against 
the  maker,  although  the  maker  was  induced 
by  fraud  to  sign  it,  not  intending  to  sign 
such  note,  but  a  paper  of  an  entirely  different 
character;  and  in  such  case  the  question  of 
negligence  in  the  maker  forms  no  legitimate 
subject  of  inquiry."  Followed  \n  Leonard  v. 
Dougherty,  22  W.  Va.  536.  See  Bedell  v. 
Herring,  77  Cal.  572,  11  Am.  St.  Rep.  307; 
Loomis  v.  Metcalf,  30  Iowa  382;  Phelan  v. 
Moss,  67  Pa.  St.  59,  5  Am.  Rep.  402. 

3.  Holder  may  Recover  where  Signer  Negligent. 
—  Ruddell  v.  Fhalor,  72  Ind.  533.  37  Am.  Rep. 
177;  Douglass  v.  Matting,  29  Iowa  498; 
Wright  v.  Flinn,  33  Iowa  159;  Carey  v.  Miller, 
25  Hun  (N.  Y.)  28;  Fenton  v.  Robinson,  b 
Thomp.  &  C.  (N.  Y.)  427,  4  Hun  (N.  Y.)  252; 
Ross  v.  Doland,  29  Ohio  St.  473.  See  the 
cases  infra. 

Missouri.  —  In  Shirts  v.  Overjohn.  60  Mo. 
305,  so  much  of  Briggs  v.  Ewart,  51  Mo.  24s, 
II  Am.  Rep.  445;  Martin  v.  Smylee,  55  Mo. 
577;  and  Corby  v.  Wcddle,  57  Mo.  452,  as 
seems  to  hold  that  the  maker  may  prevent  a 
recovery  upon  the  ground  of  fraud  in  the 
execution  or  procurement,  even  though  he 
was  negligent,  is  disapproved. 

Reason  of  the  Doctrine.  — In  Citizens'  Nat. 
Bank  v.  Smith,  55  N.  H.  593,  the  ri^ht  of  a 
bona  fide  holder  to  recover  where  the  maker 
was  negligent  in  signing  the  instrument  is 
put  upon  the  broad  ground  that,  whenever 
one  of  two  innocent  persons  must  suffer  by 
the  acts  of  a  third,  he  who  has  enabled  such 
third  person  to  occasion  the  loss  must  sus- 
tain it.  To  the  same  effect,  see  Ruddell  v. 
Fhalor,  72  Ind.  533,  37  Am.  Rep.  177. 

In  Chapman  v.  Rose,  56  N.  Y.  137,  15  Am. 
Rep.  401,  Johnson,  J.,  speaking  upon  this 
subject,  said:  "  If  it  be  objected  that  there 
must  be  a  duty  of  care  in  order  to  found  an 

allegation  of  ncjs'liKcnrc  upon  the  neglect  of 

it,  it  must  be  answered  that  every  man  is 
bound  to  know  that  he  may  be  deceived  in 
respect  to  the  contents  of  a  paper  which  he 
signs  without  reading.    When  he  signs  an 
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(3)  WJiat  Amounts  to  Negligence — Instances — What  is  Negligence  Depends  on 
Circumstances. — It  is  impossible  to  state  any  general  rule  as  to  what  acts  or  con- 
duct of  the  defendant  will  amount  to  such  negligence  as  will  permit  a  recovery 
in  the  cases  now  under  discussion,  for,  as  will  be  seen  from  an  examination  of 
the  authorities,  the  different  courts  have  taken  very  widely  different  views  of 
the  subject.  Negligence  is  generally  a  question  for  the  determination  of  the 
jury,  all  the  facts  and  circumstances  of  the  case  being  considered.1  But  when 
a  state  of  facts  is  admitted  or  is  not  disputed,  negligence  may  exist  as  a  matter  A 
of  law.8 

Failure  to  Read  or  Have  Read. — It  has  been  decided  in  a  number  of  cases  that 
when  it  appeared  that  the  defendant,  who  was  a  person  possessing  ordinary 
faculties  and  able  to  read  and  write,  signed  an  instrument  without  reading  it, 
or,  being  unable  to  read,  made  no  effort  to  inform  himself  of  its  character  or 
contents  by  having  it  read  to  him,  trusting  entirely  to  the  representations  of  a 
stranger,  a  bona  fide  holder  might  recover.3 


obligation  without  ascertaining  its  character 
and  extent,  which  he  has  the  means  to  do, 
upon  the  representations  of  another,  he  puts 
confidence  in  that  person,  and  if  injury  en- 
sues to  an  innocent  third  person  by  reason 
of  that  confidence,  his  act  is  the  means  of 
the  injury,  and  he  ought  to  answer  to  it." 

Negligence  Not  Superinduced  by  Fraud. — In 
the  absence  of  fraud,  trick,  or  misrepresen- 
tation, a  careless  or  negligent  failure  to  be- 
come acquainted  with  the  nature  or  provi- 
sions of  the  instrument  will  not  relieve  a 
person  who  signed  the  same,  from  liability 
thereon.  Goetter  v.  Pickett,  61  Ala.  387; 
Cannon  v.  Lindsey,  85  Ala.  198,  7  Am.  St. 
Rep.  38;  Burroughs  v.  Pacific  Guano  Co.,  81 
Ala.  255;  Brooks  v.  Matthews,  78  Ga.  739; 
Boynton  v.  McDaniel,  97  Ga.  400;  Radcliffe 
v.  Biles,  94  Ga.  480;  Carpenter  v.  Joliet  First 
Nat.  Bank,  119  111.  352;  Rogers  v.  Place,  29 
Ind.  577;  Dutton  v.  Clapper,  53  Ind.  276; 
State  Nat.  Bank  v.  Weckerly,  67  Ind.  345; 
McCormack  v.  Molburg,  43  Iowa  561. 

1.  Webb  v.  Corbin,  78  Ind.  403;  Hopkins  v. 
Hawkeye  Ins.  Co.,  57  Iowa  203,  42  Am.  Rep. 
41;  Soper  v.  Peck,  51  Mich.  563:  Fenton  v. 
Robinson,  4  Hun  (N.  Y.)  252,  6  Thomp.  &  C. 
(N.  Y.)  427;  National  Exch.  Bank  v.  Vene- 
man,  43  Hun  (N.  Y.)  241 ;  Chapman  v.  Rose,  56 
N.  Y.  137,  15  Am.  Rep.  401 ;  Kellogg  v.  Steiner, 
29  Wis.  626;  Griffiths  v.  Kellogg,  39  Wis.  290, 
20  Am.  Rep.  48;  Bowers  v.  Thomas,  62  Wis. 
480. 

Facts  and  Circumstances  to  be  Considered. — In 

Willard  v.  Nelson,  35  Neb.  651,  37  Am.  St. 
Rep.  455,  the  court  said:  "Whether  the  de- 
fendant was  guilty  of  negligence  or  not  was 
for  the  jury  to  determine  from  all  the  facts 
and  circumstances  in  evidence.  If  he  was 
free  from  negligence  or  fault,  and  was  tricked 
into  signing  the  note,  as  the  jury  must  have 
found  and  the  evidence  tends  to  show,  then 
the  plaintiff  cannot  recover  although  he  may 
be  a  bona  fide  holder." 

Defendant's  Condition. — In  Kalamazoo  Nat. 
Bank  v.  Clark,  52  Mo.  App.  593,  it  was  held 
that  the  jury  may  take  into  consideration  the 
age  and  the  mental  and  physical  condition 
of  the  defendant  upon  the  question  of  neg- 
ligence. 

Mercantile  Usages  of  trade  and  commercial 
intercourse  as  to  negotiable    paper  in  the 


hands  of  bona  fide  holders  must  be  considered 
on  the  question  of  proper  care.  De  Camp  v. 
Hamma,  29  Ohio  St.  467. 

2.  See  the  following  subsections  of  this 
title,  and  generally  the  title  Negligence. 

3.  Failing  to  Read  or  Have  Read — Indiana. — 
Glenn  v.  Porter,  49  Ind.  500;  Kimble  v. 
Christie,  55  Ind.  140;  Fisher  v.  Von  Behren, 
70  Ind.  19,  36  Am.  Rep.  162;  Ruddell  v. 
Fhalor,  72  Ind.  533,  37  Am.  Rep.  177;  Wool- 
len v.  Wise,  73  Ind.  212;  American  Ins.  Co. 
v.  McWhorter,  78  Ind.  136;  Williams  v.  Stoll, 
79  Ind.  80. 

Maine. — Kellogg  v.  Curtis,  65  Me.  59. 

Missouri. — Shirts  v.  Overjohn,  60  Mo.  305; 
Frederick  v.  Clemens,  60  Mo.  313;  Cannon  v. 
Moore,  17  Mo.  App.  92;  Cameron  First  Nat- 
Bank  v.  Stanley,  46  Mo.  App.  440;  Cowgill 
Petifish,  51  Mo.  App.  264. 

Ohio. — De  Camp  v.  Hamma,  29  Ohio  St. 
467. 

Illustrations. — In  Nebeker  v.  Cutsinger,  4$ 
Ind.  436,  where  a  party  who  could  read 
signed  without  reading  an  instrument  which 
a  stranger  represented  to  be  a  contract  of 
agency  for  the  sale  of  a  certain  agricultural 
machine,  but  which  turned  out  to  be  a  prom- 
issory note,  it  was  held  that,  as  a  matter  of 
law,  the  defendant  was  negligent  and  the 
bona  fide  holder  could  recover. 

Maker  Who  Signs  without  Reading,  if  He  can 
Read,  is  Negligent.  — In  Ort  v.  Fowler,  31  Kan. 
478,  47  Am.  Rep.  501,  the  defendant  testified 
that  at  the  time  the  note  sued  upon  was 
alleged  to  have  been  executed  he  did  not 
knowingly  sign  a  promissory  note,  but  only 
what  purported  to  be  duplicate  copies  of  an 
agency  contract;  that  he  could  read  himself,, 
but  did  not  read  the  instruments  signed, 
trusting  to  the  reading  of  the  other  party  to. 
the  transaction,  who  was  an  entire  stranger. 
It  was  held  that,  as  a  matter  of  law,  the  de- 
fendant was  negligent. 

In  Craig  v.  Hobbs,  44  Ind.  363,  it  was  held 
that  where  one  who  could  neither  read  nor 
write  signed  a  promissory  note  as  surety,, 
upon  the  representation  of  the  principal  that 
it  was  for  a  smaller  sum  than  it  really  was, 
without  asking  that  it  might  be  read,  the 
surety  was  liable  to  the  payee,  who  knew 
nothing  of  the  fraud,  for  the  whole  amount 
of  the  note. 
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Aged,  ignorant,  and  Illiterate  Persons. — Persons  who  are  easily  defrauded  because 
of  a;_;e,  infirmity,  or  ignorance  are,  as  would  be  expected,  usually  the  defend, 
ants  in  cases  of  this  character,  and  whether  they  are  negligent  or  not  depends 
upon  the  facts  and  circumstances  of  each  particular  case,  the  ignorance  or 
infirmities  of  such  defendants  being  taken  into  consideration.1  Some  cases 
go  to  establish  the  rule  that  one  who  cannot  read  is  negligent  in  trusting  to 
the  representations  of  the  other  party  to  the  transaction  as  to  the  contents  of 
an  instrument  which  he  signs,  where  he  can  easily  procure  the  instrument  to 
be  read  by  third  parties  who  are  known  to  him.2 

(4)  Statutes. — In  several  jurisdictions,  statutes  have  been  enacted  regulating 
the  rights  of  holders  of  negotiable  instruments  procured  by  fraud  or  misrepre- 
sentations.3 


I.  Infirm,  Illiterate,  and  Ignorant  Persons. — 

Foster  v.  Mackinnon,  L.  R.  4  C.  P.  704; 
Maxwell  v.  Morehart,  66  Ind.  301;  Ruddell 
v.  Fhalor,  72  Ind.  533,  37  Am.  Rep.  177; 
Yeagley  v.  Webb,  86  Ind.  424;  Mitchell  v. 
Tomlinson,  91  Ind.  167;  Fayette  County  Saw 
Bank  v.  Steffes,  54  Iowa  214;  Sturgis  First 
Nat.  Bank  v.  Deal,  55  Mich.  592;  Walker  v. 
Ebert,  29  Wis.  194,  9  Am.  Rep.  548;  Bovvers 
v.  Thomas,  62  Wis.  480. 

Illustrations  —  Bona  Fide  Holder  Held  Not 
Protected. — It  was  held  that  a  bona  fide  holder 
could  not  recover  when  the  maker  of  the 
note,  who  could  not  read,  signed  what  was 
fraudulently  represented  to  him  by  the  payee 
to  be  an  agreement  to  act  as  an  agent  for  the 
sale  of  a  certain  plow,  but  which  turned  out  to 
be  a  promissory  note, said  maker  having  asked 
to  be  allowed  to  go  to  his  house  to  have  his 
daughter  read  it,  but  having  been  persuaded 
not  to  do  so  by  the  payee,  who  pretended  to 
be  in  a  great  hurry.  Vanbrunt  v.  Singley,  85 
111.  281. 

A  person  who  could  not  read  was  held  not 
to  be  liable  when  he  signed  what  he  was  in- 
duced to  believe  was  a  note  for  a  certain 
small  sum  payable  to  his  father,  but  which 
proved  to  be  a  note  for  a  larger  sum  payable 
to  the  wife  of  his  father's  agent  who  pre- 
pared the  instrument  ;  the  defendant  having 
asked  that  the  instrument  be  read,  and  hav- 
ing been  assured  that  it  was  all  right,  and 
there  being  no  apparent  reason  why  there 
should  be  any  fraud  in  the  transaction,  as  it 
was  between  father  and  son.  Green  v.  Wil- 
kie  (Iowa  1896),  66  N.  W.  Rep.  1046,  distin- 
guishing Fayette  County  Sav.  Bank  v.  Steffes, 
54  Iowa  214. 

When  the  defendant,  who  was  old,  ner- 
vous, and  almost  blind,  did  not  have  his 
spectacles,  and  was  all  alone  at  the  time,  and 
signed  what  was  represented  to  be  a  contract 
of  agency  to  sell  certain  medicines,  but 
which  was  really  a  promissory  note,  an  inno- 
cent indorsee  for  value  was  not  allowed  to 
recover.    Webb  v.  Corbin,  78  Ind.  403. 

Bona  Fide  Holder  Held  Entitled  to  Recover. — 
But  it  has  been  decided  that  a  person  who 
signed  a  note  which  was  fraudulently  repre- 
sented to  him  to  be  a  receipt  for  certain 
plows  which  were  to  be  sent  him  was  lia- 
ble, although  he  could  not  read  English,  and 
there  was  no  one  within  half  a  mile  of  him 
who  could.  Mackcy  v.  Peterson,  29  Minn. 
298,  43  Am.  Rep.  2 1 1 . 

It  was  decided  that  a  recovery  could  be 


had  when  the  facts  were  that  the  defendant 
signed  the  notes  under  these  circumstances: 
Two  strangers  came  about  dark  to  the  de- 
fendant, who  was  a  carpenter,  and  one  of 
them  pulled  out  of  his  pocket  what  he  repre- 
sented to  be  an  agreement  as  to  the  appoint- 
ment of  the  defendant  as  agent  to  sell  certain 
plows.  The  defendant  said  to  them  that 
his  glasses  were  at  home,  and  that  he  could 
not  see  without  them,  and  that  they  could 
read  their  own  writing  better  than  he  could. 
One  of  them  then  pretended  to  read  the  in- 
strument over,  and  the  defendant  signed  it. 
Thomas  v.  Ruddell,  66  Ind.  326. 

And  in  a  most  extreme  case  it  was  held 
that  a  defendant  who  was  old,  infirm,  illiter- 
ate, weak-minded,  blind  in  one  eye,  and  could 
not  see  either  writing  or  print  unless  it  was 
very  large,  was  negligent  when  he  signed 
what  a  stranger  represented  to  him  to  be  an 
engagement  to  exchange  certain  goods  for 
cordwood,  but  which  was  in  reality  a  prom- 
issory note.  Ruddell  v.  Dillman,  73  Ind. 
518,  38  Am.  Rep.  152. 

2.  Failure  to  Call  on  Bystanders.  —  It  has 
been  held  that  the  plaintiff  might  recover 
when  it  appeared  that  the  defendant,  who 
could  not  read,  did  not  ask  a  person  standing 
near,  whom  he  had  seen  before,  to  read  the 
instrument  to  him,  the  other  party  to  the 
transaction  being  a  total  stranger.  Muhlke 
v.  Hegerness,  56  111.  App.  322.  To  the  same 
effect  see  Swannell  v.  Watson,  71  111.  456; 
Williams  v.  Stoll,  79  Ind.  80,  41  Am.  Rep.  604. 
See  Baldwin  v.  Barrows,  86  Ind.  351. 

But  a  person  who  cannot  read  is  not 
always  negligent  in  not  calling  upon  some 
person  standing  near  to  read  the  instrument 
to  him.  And  in  this  case,  as  in  others,  neg- 
ligence is  a  question  for  the  jury.  Baldwin 
v.  Bricker,  86  Ind.  221;  Hopkins  v.  Hawkeye 
Ins.  Co.,  57  Iowa  203,  42  Am.  Rep.  41; 
Muhlke  v.  Hegerness,  56  111.  App.  322;  Grif- 
fiths v.  Kellogg,  39  Wis.  290,  20  Am.  Rep.  48. 

It  has  been  held  that  a  defendant  was  not 
negligent  who  could  not  read  the  instrument 
she  signed,  because  her  glasses  were  at  the 
house  of  a  neighbor,  although  two  of  her 
children,  who  could  read,  were  present,  and 
were  not  asked  by  her  to  read  the  instru- 
ment. Griffiths  v.  Kellogg,  39  Wis.  290,  20 
Am.  Rep.  48. 

3.  Illinois  Statute.  — "  If  any  fraud  or  circ  11  in- 
vention be  used  in  obtaining  the  making  of 
executing  of  any  of  the  instruments  aforesaid, 
such  fraud  or  circumvention  may  be  pleaded 
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C.  INSTRUMENTS  NEVER  DELIVERED — View  that  a  Bona  Fide  Holder  may  Recover. 

-It  has  been  decided  that  a  dona  fide  holder  for  value  may  recover  notwith- 


in  bar  to  any  action  to  be  brought  on  any 
such  instrument  so  obtained,  whether  such 
action  is  brought  by  the  party  committing 
such  fraud  or  circumvention,  or  any  assignee 
of  such  instrument."  2  Starr  &  Curt.  Anno. 
Stat.  111.  1S96,  c.  98,  par.  14. 

"Fraud"  and  "  Circumvention"  Synonymous, 
— A  fraud  in  obtaining  a  note  may  consist  of 
any  artifice  practiced  upon  a  person  to  induce 
him  to  execute  it  when  he  did  not  intend  to 
do  such  an  act.  Circumvention  seems  to  be 
really,  if  not  quite,  synonymous  with  fraud. 
Latham  v.  Smith,  45  111.  25. 

Nature  of  the  Fraud. — The  fraud  meant  by 
this  statute  is  fraud  in  the  making  or  execu- 
tion of  the  instrument;  some  trick  or  device 
which  induces  the  giving  of  one  character  of 
insti  ument  under  the  belief  that  it  is  another 
of  a  different  character,  and  not  fraud  which 
goes  to  the  consideration  upon  which  the  in- 
strument is  based.  Woods  v.  Hynes,  2  111. 
103;  Mulford  v.  Shepard,  2  111.  583,  33  Am. 
Dec.  432;  Easter  v.  Minard,  26  111.  495;  Ship- 
ley v.  Carroll,  45  111.  285;  Depuy  v.  Schuyler, 
45  111.  306;  Murray  v.  Beckwith,  48  111.  391; 
Culver  v.  Hide,  etc.,  Bank,  78  111.  625;  Taylor 
v.  Thompson,  3  111.  App.  109;  Hayden  v. 
Olinger,  5  111.  App.  632;  Dennis  v.  Piper,  21 
111.  App.  169.  See  Oregon  v.  Jennings,  119 
U.  S.  74- 

Person  Signing  Negligently  Not  Protected. — 
As  under  the  law  merchant,  so  under  this 
statute,  the  defendant  must  not  have  been 
negligent  in  signing  the  instrument,  but  must 
have  used  the  proper  care  and  precaution  to 
protect  himself  if  he  would  prevent  a  recovery 
on  this  ground;  and  the  question  of  negligence 
is  ordinarily  for  the  jury,  the  circumstances 
of  the  case  being  considered.  Leach  v.  Nich- 
ols, 55  111 .  273;  Glazier  v.  Streamer,  57  111.  91  ; 
Mead  v.  Munson,  60  111.  49;  Munson  v.  Nich- 
ols, 62  111.  111;  Hubbard  v.  Rankin,  71  111. 
129;  Swannell  v.  Watson,  71  111.  456;  Homes 
i>.  Hale,  71  111.  552;  Auten  v.  Gruner,  90  111. 
300;  Smith  v.  Cutton,  5  111.  App.  422;  Dwell- 
ing House  Ins.  Co.  v.  Bailey,  39  111.  App. 
488;  Muhlke  v.  Hegerness,  56  111.  App.  322. 

In  Taylor  v.  Atchison,  54  111.  196,  5  Am. 
Rep.  118,  it  was  held  that  under  the  statute 
the  maker  need  use  only  reasonable  prudence 
and  precaution,  and  not  the  highest  degree  of 
•care. 

To  the  same  effect,  see  Sims  v.  Bice,  67 
111.  88:  Anderson  v.  Warne,  71  111.  20,  22  Am. 

Rep.  83. 

Note  Represented  as  Payable  Conditionally. — 
In  Munson  v.  Nichols,  62  111.  Ill,  it  was  held 
that  where  the  plaintiff,  because  of  an  artifice, 
signed  a  note  payable  absolutely  when  he 
thought  it  was  payable  conditionally,  the 
statute  applied. 

Different  in  Amount. — And  so  the  plaintiff 
was  denied  a  recovery  when  it  appeared  that 
the  amount  of  the  note  had  been  falsely  rep- 
resented to  the  maker  to  be  smaller  than  it 
really  was.  Richardson  v.  Schirtz,  59  111.  313; 
Auten  v.  Gruner,  90  111.  300. 

Instrument  of  a  Different  Character. — The 
maker  may  defend  upon  the  ground  that  he 


signed  an  instrument  which  proved  to  be  a 
note  when  it  was  fraudulently  represented  to 
be  of  an  entirely  different  character,  such  as 
a  contract  of  agency  to  sell  a  certain  article. 
Puffer  v.  Smith,  57  111.  527;  Sims  v.  Bice,  67 
111.  88;  Hubbard  v.  Rankin,  71  111.  129;  Sim 
v.  Pyle,  84  111.  271;  Vanbrunt  v.  Singley,  85 
111.  281. 

Notice  Immaterial. — It  is  immaterial  wheth- 
er the  holder  of  the  instrument  has  notice, 
or  not,  of  the  defense  provided  for  by  this 
statute.  Hubbard  v.  Rankin,  71  111.  129; 
Hewitt  v.  Jones,  72  111.  218. 

Georgia  Statute. — Under  section  2785  of  the 
Code  of  Georgia,  1882,  a  bona  fide  holder  taking 
for  value, before  due  and  without  notice, is  pro- 
tected against  all  defenses  except  (1)  non  est 
factum;  (2)  gambling,  or  immoral  and  illegal 
considerations;  (3)  fraud  in  its  procurement. 

Fraud  must  be  Committed  by  the  Holder. — In 
Robenson  v.  Vason,  37  Ga.  66,  Warner,  C.J., 
said:  "Construing  the  code  in  the  light  of 
the  common  law  with  a  view  to  its  practical 
effect,  we  hold  that  fraud  in  the  procurement 
of  the  note,  as  used  in  the  code,  means  fraud 
in  the  procurement  of  the  note  by  the  holder 
thereof,  and  not  fraud  in  the  procurement  of 
the  note  as  between  the  original  parties,  of 
which  the  holder  for  value  had  no  notice. 
This  construction  makes  a  party  responsible 
for  his  own  fraudulent  conduct,  and  does  not 
make  an  innocent  party  responsible  for  the 
fraudulent  conduct  of  others  of  which  he  had 
no  knowledge.  This  question,  however,  is 
not  entirely  free  of  difficulty,  but,  in  our  judg- 
ment, the  construction  which  we  have  given 
to  the  code  is  the  best  and  safest  in  a  prac- 
tical point  of  view."  Followed  in  Hogan  v. 
Moore,  48  Ga.  156;  Merritt  v.  Bagwell,  70  Ga. 
578.  Followed,  but  questioned,  in  Bealle  v. 
Southern  Bank,  57  Ga.  274.  See  also  Grooms 
v.  Olliff,  93  Ga.  789. 

Nature  of  the  Fraud. — In  Grooms  v.  Olliff, 
93  Ga.  789,  Lumpkin,  J. ,  said :  "  The  fraud  re- 
ferred to  in  section  2785  of  the  code  does  not 
mean  fraud  practiced  in  inducing  one  to  enter 
into  a  contract  which  results  in  the  making 
and  signing  of  a  promissory  note  or  other  ne- 
gotiable instrument,  but  fraud  in  obtaining 
possession  of  such  a  paper  in  the  hands  of 
another  by  procuring  or  inducing  the  latter, 
whether  the  maker  or  a  third  person,  to  part 
with  it.  Fraudulently  inducing  a  person  to 
sign  his  name  to  a  paper,  and  to  willingly 
deliver  it,  is  quite  a  different  thing  from 
fraudulently  obtaining  from  that  person  the 
possession  of  a  paper  already  signed  and  in 
existence.  If,  for  instance,  one  should  make 
and  execute  a  promissory  note  intending  not 
to  deliver  it  except  in  a  certain  contingency, 
and  another  should  fraudulently  get  posses- 
sion of  the  note  before  the  contingency  arose, 
this  would  be  a  case  of  fraud  in  the  procure- 
ment of  the  note.  *  *  *  We  feel  very  sure 
that  the  words  were  not  intended  to  apply  to 
cases  of  deceit,  bad  faith,  or  false  representa- 
tions used  and  made  for  the  purpose  of  in- 
ducing one  to  enter  into  a  contract,  and  to 
make  and  deliver  his  promissory  note  know- 
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standing  the  instrument  was  never  delivered  to  any  one  by  the  maker  or  any 
one  acting  by  his  authority  ; 1  and,  without  expressly  stating  this  doctrine, 
several  other  cases  seem  to  have  recognized  it,  and  bona  fide  holders  have  been 
allowed  to  recover,  although  the  possession  of  the  instruments  sued  upon  was 
obtained  by  felony  or  the  grossest  fraud.2 

A  Contrary  Rule  has,  however,  been  stated  in  several  well-considered  cases.3 
Incomplete  Instrument. — If  the  instrument  was  incomplete  when  fraudulently  or 
feloniously  obtained  from  the  maker,  it  has  been  decided  that  the  want  of 
delivery  was  a  good  defense.4 


ingly  and  intentionally  as  an  evidence  of  the 
same."  See  Uighsmith  v.  Martin  (Ga.  1896), 
24  S.  E.  Rep.  865. 

Minnesota  Statute  —  When  It  Applies.  —  In 
Yellow  Medicine  County  Bank  v.  Tagley,  57 
Minn.  391,  it  was  held  that  c.  114,  Gen.  Laws 
of  1883,  does  not  apply  so  as  to  avoid  a  note 
in  the  hands  of  an  innocent  purchaser,  before 
maturity,  because  of  fraudulent  representa- 
tions as  to  the  nature  or  effect  of  the  contract 
signed.  This  statute  only  applies  when  the 
party  believes  that  he  is  not  signing  a  nego- 
tiable instrument  at  all. 

Negligent  Maker  Not  Protected.  —  If  the  de- 
fendant was  guilty  of  negligence  in  signing 
the  instrument,  the  bona  fide  holder  may  re- 
cover. This  statute  does  not  change  the  law 
merchant  in  this  respect.  Ward  v.  Johnson, 
51  Minn.  480,  38  Am.  St.  Rep.  515. 

1.  Kinyon  v.  Wohlford,  17  Minn.  239,  10 
Am.  Rep.  165. 

2  Stolen  Note.— In  Shipley  v.  Carroll,  45 
111.  285,  it  was  held  that  where  a  note  was 
filled  up  and  signed  by  a  person  without  any 
intention  of  delivering  it,  and  in  fact  it  never 
was  delivered,  but  was  stolen  from  the  maker 
and  thus  put  into  circulation,  the  bona  fide 
holder  thereof  might  recover. 

Note  Forcibly  Taken.  —  In  Clarke  v.  Johnson, 
54  111.  296,  it  was  decided  that  where  the 
payee  snatched  the  note  from  the  maker  before 
he  could  insert  a  condition  as  to  the  payment 
of  the  note  which  had  been  agreed  upon  be- 
tween the  parties,  and  negotiated  it  to  an  in- 
nocent third  person  for  value,  the  maker  was 
liable  thereupon. 

Indorser  of  a  Stolen  Accommodation  Note  Lia- 
ble.—  In  Gould  v.  Segee,  5  Duer  (N.  Y.)  260,  it 
was  held  that  the  payee  of  an  accommoda- 
tion note,  who  had  indorsed  the  same,  leaving 
it  in  the  drawer  of  his  desk,  whence  it  was 
taken  without  his  knowledge  or  consent  by  a 
person  not  his  agent,  and  negotiated  to  a  bona 
fide  holder,  was  liable  upon  his  indorsement. 

United  States  Treasury  Notes  Fraudulently  Cir- 
culated.— In  Cooke  v.  U.  S. ,  91  U.  S.  389,  it  was 
decided  that  the  United  States  was  liable  for 
the  payment  of  certain  genuine,  complete 
treasury  notes  unlawfully  and  surreptitiously 
put  in  circulation,  if  in  the  hands  of  a  bona 
fide  holder.  Hut  see  District  of  Columbia  v. 
Cornell,  130  U.  S.  655. 

Bank  Liable  upon  Stolen  Banknotes.  —  In 
Worcester  County  Hank  v.  Dorchester,  etc., 
Hank,  10  Cush.  (Mass.)  488,  57  Am.  Dec.  120, 
it  was  held  that  a  bank  was  liable  to  bona 
fid,-  holders  for  the  payment  of  certain  of  its 
own  notes  which  had  been  stolen  from  it  be- 
fore they  were  ever  issued,  but  which  were 
complete  in  all  respects. 


3.  Delivery  Essential  to  Validity.  — Where  W. 
made  a  promissory  note  payable  to  A.  or 
bearer  and  never  delivered  it,  but  placed  it  in 
his  desk,  whence  it  was  stolen  by  a  servant  in 
his  employ  and  transferred  to  B.,  who  trans- 
ferred it  to  the  plaintiff,  it  was  held  that  the 
latter,  though  a  bona  fide  holder,  could  not 
recover.  Hall  v.  Wilson,  16  Barb.  (N.  Y.) 
548.  And  to  the  same  effect  see  Branch  v. 
Sinking  Fund,  80  Va.  427,  56  Am.  Rep.  596. 

In  Burson  v,  Huntington,  21  Mich.  415,  4 
Am.  Rep.  497,  the  facts  were  that  the  payee 
of  the  note,  which  had  been  signed  but  not 
delivered,  took  it  from  the  table  where  the 
maker  had  placed  it,  and  went  off  with  it,  while 
said  maker  was  absent  from  the  room  for  the 
purpose  of  getting  another  person  to  sign  the 
note  as  a  surety.  The  maker,  before  leaving 
the  room,  expressly  told  the  payee  not  to 
touch  the  note;  and  his  sister,  who  was  pres- 
ent in  the  room  during  the  whole  time,  for- 
bade the  taking.  It  was  held,  after  a  careful 
review  of  the  authorities,  that  a  bona  fide 
holder  to  whom  said  payee  had  indorsed  the 
note  could  not  recover.  See  also  Dodd  v. 
Dunne,  71  Wis.  578. 

In  Cline  v.  Guthrie,  42  Ind.  227,  13  Am. 
Rep-  357.  the  defendant  signed  his  name  to  a 
blank  piece  of  paper  in  order  to  enable  one 
who  represented  himself  to  be  an  agent  for 
the  sale  of  a  certain  patent  hay-fork  to  see 
how  his  name  was  spelled.  This  agent  then 
wrote  a  promissory  note  above  the  signature 
without  the  defendant's  knowledge  or  con- 
sent. The  fraud  was  discovered  by  the  de- 
fendant while  the  agent  was  absent  from  the 
room,  and  the  defendant  then  refused  to  de- 
liver the  note,  whereupon  the  said  agent  sud- 
denly took  the  note  up  from  the  table  where 
it  was  lying  and  made  off  with  it,  the  defend- 
ant protesting  and  demanding  its  return.  In 
the  action  brought  upon  the  note  by  a  bona 
fide  holder  to  whom  it  had  been  negotiated,  it 
was  held  that  there  could  be  no  recovery. 

In  Palmer  v.  Poor,  121  Ind.  135,  where  it 
appeared  that  the  maker  of  the  note,  who  was 
old  and  infirm,  executed  the  same  because  of 
threats  and  fear  of  violence,  and  as  soon  as  it 
was  executed  one  C.  snatched  it  up  and  ran 
away  with  it,  although  the  defendant  de- 
manded its  return,  it  was  held  that  there  was 
no  legal  delivery,  that  the  maker  was  not 
guilty  of  negligence  in  suffering  the  payee  to 
get  possession  of  the  note,  and  that,  therefore, 
a  bona  fide  holder  to  whom  it  had  been  in- 
dorsed could  not  recover. 

4.  Stolon  Blank  Acceptance  In  M.ixend.ilc  r. 
Bennett,  3  Q.  B.  Div.  525,  the  defendant  gave 
II.  a  blank  acceptance  witli  authority  to  fill  it 
up,  but  11.  returned  it  without  having  done  so. 
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Negligence  of  the  Defendant. — If  the  possession  of  the  instrument  was  obtained 
through  the  negligence  of  the  person  executing  it,  it  seems  that  a  bona  fide 
holder  may  recover  although  there  was  never  any  legal  delivery  thereof.1 

d.  Instruments  Fraudulently  Altered. — When  a  negotiable  instru- 
ment is  materially  altered,  no  recovery  can  be  had  thereon,  against  any  one 
who  became  a  party  thereto  prior  to  the  alteration,  by  any  person  into  whose 
hands  it  has  come  since  the  alteration,  even  though  he  be  a  bona  fide  holder 
without  notice.2 

Effect  of  Drawer's  Negligence — Recovery  Allowed. — It  has  been  decided,  however,  in  a 
number  of  cases,  that  if  a  negotiable  instrument  is  drawn  negligently,  so  that  it 
can  be  easily  altered  without  detection,  a  bona  fide  holder  without  notice  may 
recover  although  the  instrument  has  been  materially  altered.3 


The  defendant  put  the  acceptance  into  an  un- 
locked drawer  in  his  room,  and  it  was  lost  or 
stolen  therefrom.  It  was  then  filled  up  by  one 
C.  and  indorsed  to  the  plaintiff,  a  bona  fide 
holder.  It  was  held  that  the  plaintiff  could 
not  recover.  See  also  Ledwich  v.  McKim,  53 
N.  Y.  307;  Davis  Sewing  Mach.  Co.  v.  Best, 
105  N.  Y.  59. 

1.  Negligent  Maker  Liable. — Cline  v.  Guthrie, 
42  Ind.  227,  13  Am.  Rep.  357;  Palmer  z>.  Poor, 
121  Ind.  135;  Burson  v.  Huntington,  21  Mich. 
415,  4  Am.  Rep.  497;  Dodd  v.  Dunne,  71  Wis. 
578.    See  Salander  v.  Lockwood,  66  Ind.  285. 

Torn  Bill  Pasted  Together. — In  Ingham  v. 
Primrose,  7  C.  B.  N.  S.  82,  97  E.  C.  L.  82, 
criticised  adversely  in  Baxendale  v.  Bennett, 
3  Q.  B.  Div.  525,  it  was  held  that  a  bona  fide 
holder  might  recover  from  the  maker  of  a 
bill  never  delivered,  but  put  into  circulation 
by  the  fraud  of  a  person  not  his  agent,  under 
the  following  circumstances:  A,  the  maker, 
gave  the  bill  to  B  to  be  discounted  for  A's 
benefit.  Failing  in  this,  B  returned  the  bill  to 
A,  who  tore  it  in  two,  and  threw  the  pieces 
down  on  the  street.  B  picked  the  pieces  up, 
pasted  them  together,  and  indorsed  the  bill  to 
the  plaintiff.  This  decision  was  reached  on 
the  ground  that  the  defendant  had,  by  inef- 
fectually canceling  and  destroying  the  bill, 
made  it  possible  for  the  plaintiff  to  think  that 
the  bill  was  cut  in  two  for  transmission  by 
post.  See  Scholey  v.  Ramsbottom,  2  Campb. 
43S. 

2.  See  the  title  Alteration  of  Instru- 
ments, vol.  2,  p.  193. 

3.  View  that  a  Recovery  may  be  Had  because 
of  Negligence — Alabama. — Young  v.  Lehman, 
63  Ala.  519. 

Illinois. — White  v.  Alward,  35  111.  App.  195; 
Yocum  v.  Smith,  63  111.  321,  14  Am.  Rep.  120. 

Louisiana. — Isnard  v.  Torres,  10  La.  Ann. 
103. 

Missouri. — Trigg  v.  Taylor,  27  Mo.  245,  72 
Am.  Dec. -263;  Capital  Bank  v.  Armstrong, 
62  Mo.  59;  Iron  Mountain  Bank  v.  Murdock, 
62  Mo.  70;  Scotland  County  Nat.  Bank  v. 
O'Connel,  23  Mo.  App.  165. 

Pennsylvania. — Garrard  v.  Haddan,  67  Pa. 
St.  82,  5  Am.  Rep.  412,  distinguishing  Worrall 
v.  Gheen,  39  Pa.  St.  388;  Leas  v.  Walls,  101 
Pa.  St.  57,  47  Am.  Rep.  699. 

7'exas. — Farmers',  etc.,  Nat.  Bank  v.  No- 
vich  (Tex.  1896),  34  S.  W.  Rep.  914. 

Canada. — Dorwin  v.  Thompson,  13  L.  C.  J. 
(Que.)  262. 

See  Kulb  v.  U.  S.,  18  Ct.  of  CI.  560;  Kings- 


ton Sav.  Bank  v.  Bosserman,  52  Mo.  App, 
269;  Crawford  v.  West  Side  Bank,  100  N.  Y. 
50,  53  Am.  Rep.  152;  Meade  v.  Sandidge,  9, 
Tex.  Civ.  App.  360. 

Leading  English  Case. — In  Young  v.  Grote, 
4  Bing.  253,  13  E.  C.  L.  420,  in  which  case 
this  doctrine  seems  to  have  first  been  recog- 
nized in  England,  a  customer  of  a  bank  gave 
to  his  wife  certain  printed  checks  signed  by 
himself,  but  blank  as  to  the  amount,  with 
authority  to  fill  up  the  blanks  as  his  business 
might  require.  She  had  one  of  his  clerks  fill  up 
one  of  the  checks,  and  he  did  it  in  such  a  way 
as  to  make  it  easy  to  change  the  amount,  and, 
upon  its  being  delivered  to  him  to  collect,  he 
did  alter  the  amount.  The  bank  paid  the 
check  as  altered,  and  it  was  held  that  the  cus- 
tomer must  bear  the  loss.  This  case  has 
been  cited  in  a  number  of  cases  in  which 
there  is  a  diversity  of  opinion  as  to  the 
ground  upon  which  the  decision  in  the  case 
really  rested.  See  Halifax  Union  v.  Wheel- 
wright, L.  R.  10  Exch.  183;  Arnold  v.  Cheque 
Bank,  1  C.  P.  Div.  578;  Ex  p.  Swan,  7  C.  B. 
N.  S.  400,  97  E.  C.  L.  400;  Swan  v.  North 
British  Australasian  Co.,  2  H.&C.  175.  The 
authority  of  the  case  seems  to  be  shaken  in 
Bank  of  Ireland  v.  Evan's  Charities,  5  H.  L. 
Cas.  389;  Baxendale  v.  Bennett,  3  Q.  B.  Div. 
525.  And  it  is  authoritatively  overruled  SO' 
far  as  it  can  be  considered  as  establishing  the 
doctrine  that  one  who  executes  negotiable 
paper  owes  a  duty  to  take  precautions  against 
the  fraudulent  alteration  thereof  after  nego- 
tiation. Scholfield  v.  Londesborough,  (1896) 
App.  Cas.  514,  (1895)  1  Q.  B.  536,  (1894)  2  Q. 
B.  660. 

Part  of  Note  Written  with  Pencil  and  Erased. — 

In  Harvey  v.  Smith,  55  111.  224,  it  was  held 
that  it  was  proper  to  instruct  the  jury  as 
follows:  "  If  a  person  signs  a  note  writ- 
ten partly  in  ink,  but  containing  a  material 
condition,  qualifying  his  liability,  written 
only  in  pencil,  he  is  guilty  of  gross  careless- 
ness; and  if  the  writing  in  pencil  is  erased 
so  as  to  leave  no  trace  behind,  or  any  indica- 
tion of  alteration,  as  it  easily  may  be,  we  are 
of  opinion  an  innocent  holder  taking  the  note 
before  maturity,  fora  valuable  consideration, 
will  take  it  discharged  of  any  defense  aris- 
ing from  the  erased  portion  of  the  note  or 
from  the  fact  of  alteration."  Followed  in 
Seibel  v.  Vaughan,  69  111.  257. 

Filling  in  Place  of  Payment. — It  has  been  de- 
cided in  several  cases  that  the  maker  was 
negligent  in  leaving  a  blank  space  after  the 
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Part  of  the  Instrument  Easily  Detached. — Thus,  although  the  general  rule  is  that 
where  a  negotiable  instrument  has  a  memorandum  qualifying  its  terms  written 
upon  or  attached  to  it,  the  erasing  or  detaching  of  such  memorandum  consti- 
tutes such  a  material  alteration  as  will  vitiate  the  instrument  in  the  hands  of 
any  person,  a  bona  fide  holder  not  excepted,1  it  has  been  held  that  if  the 
instrument  is  so  drawn  that  the  memorandum  can  be  readily  detached,  leaving 
a  perfect  instrument,  a  bona  fide  holder  without  notice  may  recover  because  of 
the  negligence  of  the  drawer  of  the  instrument.2 

Drawing  Paper  so  as  to  Facilitate  Alteration  Held  No  Defense. — But,  on  the  Other  hand, 
it  has  been  expressly  decided  in  a  number  of  well-considered  cases,  that  when 
an  instrument  has  been  materially  altered  no  recovery  can  be  had,  even 
though  such  instrument  was  negligently  executed.3 


word  "at"  in  a  note,  and  that,  therefore, 
when  such  blank  was  filled  in  a  bona  fide 
holder  could  recover.  A  better  reason  for 
such  a  decision  would  seem  to  be  that  there 
was  an  implied  authority  to  fill  such  a  blank 
which  would  protect  the  bona  fide  holder. 
Winter  v.  Pool,  104  Ala.  580;  Cason  v.  Grant 
County  Deposit  Bank  (Ky.  1895),  31  S.  W. 
Rep.  40;  Redlich  v.  Doll,  54  N.  Y.  234,  13 
Am.  Rep.  573. 

Blank  Space  before  the  Signature  Filled. — 
When  a  stipulation  as  to  the  payment  of  in- 
terest was  added  at  the  end  of  a  complete 
note,  and  before  the  signature  of  the  maker, 
in  such  a  way  that  the  alteration  was  not 
perceptible,  it  was  held  that  a  bona  fide 
holder  could  recover.  Blakey  v.  Johnson, 
13  Bush  (Ky.)  197- 

Blank  8paces  Not  Utilized. — In  Middaugh  v. 
Elliott,  61  Mo.  App.  601,  it  was  held  that 
even  if  the  maker  negligently  left  blank 
spaces  in  a  note,  he  would  not  be  liable  to  a 
bona  fide  holder  when  the  alteration  was 
made  by  erasing  and  changing  figures  writ- 
ten in  the  note  without  using  such  blank 
spaces. 

Illiterate  Maker. — In  Coyne  v.  Dooley,  34 
111.  App.  26,  it  was  held  that  if  the  maker  was 
negligent,  the  bona  fi.de  holder  might  recover 
upon  an  instrument  which  had  been  materi- 
ally altered;  but  that  an  illiterate  man  who 
could  not  read  or  write,  and  who  had  the 
note  read  to  him  by  his  son  before  signing  it, 
was  not  guilty  of  any  negligence  because 
blanks  were  left  in  the  note  which  could  be 
easily  filled. 

1.  See  the  title  Alteration  of  Instru- 
ments, vol.  2,  p.  258. 

2.  Taylor  v.  Atchison,  54  111.  196,  5  Am. 
Rep.  118;  Cornell  v.  Nebeker,  £8  Ind.  425; 
Noll  v.  Smith,  64  Ind.  511,  31  Am.  Rep.  131. 
See  Woollen  v.  Whitacrc,  73  Ind.  198. 

Agency  Contract  Changed  into  a  Note.  — In 
Brown  v.  Reed,  79  Pa.  St.  370,  21  Am.  Rep. 
75,  it  was  held  that  where  one,  by  detaching 
part  of  an  instrument  which  purported  to  be 
an  agency  contract,  left  a  perfect  negotiable 
instrument,  a  bona  fide  holder  might  recover. 
Sharswood,  J.,  delivering  the  opinion  of 
the  court,  said:  "[The]  principle  is  that  if 
the  maker  of  a  bill,  note,  or  check  issues  it 
in  such  a  condition  that  it  may  easily  be 
altered  without  detection,  he  is  liable  lo  a 
bona  fide  holder  who  takes  it  in  the  usual 
course  of  business  before  maturity.  The 
maker  ought   surely   not  to  be  discharged 


from  his  obligation  by  reason  or  on  ac- 
count of  his  own  negligence  in  executing 
and  issuing  a  note  that  invited  tampering 
with." 

In  Woollen  v.  Ulrich,  64  Ind.  120,  where  a 
man  of  ordinary  intelligence,  who  could  read 
and  write,  executed  what  purported  to  be  a 
simple  contract,  but  which  was  so  drawn  that 
it  could  be  easily  divided,  making  it  appear 
that  he  had  signed  a  perfect  promissory  note 
payable  in  bank,  it  was  held  that  he  was  lia- 
ble thereon  to  a  bona  fide  indorsee  without 
notice  of  the  alteration. 

Margin  Torn  Off.  —  In  Zimmerman  v.  Rote, 
75  Pa.  St.  188,  where  the  defense  made  was 
that  the  margin  of  the  note  which  contained 
a  certain  condition  had  been  torn  off,  but  the 
note  on  its  face  did  not  show  any  mutilation, 
it  was  held  that  a  bona  fide  holder  could  re- 
cover. The  court  said:  "It  is  the  duty  of 
the  maker  of  the  note  to  guard  not  only  him- 
self but  the  public  against  frauds  and  altera- 
tions, by  refusing  to  sign  negotiable  paper 
made  in  such  a  form  as  to  admit  of  fraudulent 
practices  upon  them  with  ease  and  without 
ready  detection." 

3.  United  States.  —  Exchange  Nat.  Bank  v. 
Little  Rock  Bank,  58  Fed.  Rep.  140. 

Arkansas. — Fordyce  v.  Kosminski,  49  Ark. 
40,  4  Am.  St.  Rep.  18. 

Indiana. — Cronkhite  v.  Nebeker,  81  Ind. 
319,  42  Am.  Rep.  127. 

Iowa.  —  Knoxvillc  Nat.  Bank  v.  Clark,  51 
Iowa  264,  33  Am.  Rep.  129;  Grand  Haven 
First  Nat.  Bank  v.  Hall,  83  Iowa  645.  See 
Conger  v.  Crabtree,  88  Iowa  536. 

Maryland. — Burrows  v.  Klunk,  70  Md.  451, 
14  Am.  St.  Rep.  371. 

Massachusetts.  —  Greenfield  Sav.  Bank  v. 
Stowell,  123  Mass.  196,  25  Am.  Rep.  67. 

Mississippi.  —  Simmons  v.  Atkinson,  69 
Miss.  862. 

South  Dakota. — Searles  v.  Seipp,  6  S.  Dak. 
472. 

Reason  for  This  Viow.  -In  Holmes  v.  Trum- 
pcr,  22  Mich.  427,  7  Am.  Rep.  661,  the  court 
said:  "Whenever  a  party  in  good  faith 
signs  a  complete  promissory  note,  however 
awkwardly  drawn,  he  should,  we  think,  be 
equally  protected  from  its  alteration  by  for- 
gery in  whatever  mode  it  may  be  accom- 
plished; and  unless,  perhaps,  when  it  has 
been  committed  by  some  one  in  whom  he  has 
authorized  others  to  place  confidence  as  act- 
ing for  him,  he  has  quite  as  good  a  right  to 
rest  upon  the  presumption  that  it  will  not  be 
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<-.  Fokckd  Paper — Signatures  Forged. — No  one,  a  bona  fide  holder  not  ex- 
cepted, can  recover  upon  a  bill  or  note  to  which  any  signature  under  or 
through  which  he  claims  has  been  forged.1 

f.  DURESS — Between  immediate  Parties. — -It  is  well  settled  that  between  the  im- 
mediate parties  to  a  bill  or  note,  duress  in  obtaining  it  is  a  good  defense.2 

Between  Eemote  Parties. — Whether  or  not  proof  of  duress  will  prevent  a 
recovery  by  a  bona  fide  holder  is  a  question  about  which  there  is  a  difference 
of  opinion.  It  seems  that  according  to  the  majority  of  the  cases  such  a  holder 
may  recover  notwithstanding  the  instrument  sued  upon  was  obtained  by 
duress;3  but  the  contrary  view  is  maintained  by  very  respectable  authorities.4 


criminally  altered,  as  any  person  has  to  take 
the  paper  on  the  presumption  that  it  has  not 
been;  and  the  parties  taking  such  paper 
must  be  considered  as  taking  it  upon  their 
own  risk,  so  far  as  the  question  of  forgery  is 
concerned,  and  as  trusting  to  the  character 
and  credit  of  those  from  whom  they  receive 
it  and  of  the  intermediate  holders." 

Negligence  Is  Not  the  Proximate  Cause. — In 
Exchange  Nat.  Hank  v.  Little  Rock  Bank,  58 
Fed.  Rep.  140,  Sanborn,  J.,  said:  "When 
the  drawer  has  issued  a  draft  or  note  com- 
plete in  itself,  but  in  such  a  form  as  to  be 
easily  altered  without  attracting  attention, 
and  it  is  afterwards  fraudulently  raised  by 
a  third  person,  without  his  knowledge  or 
authority,  and  then  bought  by  an  innocent 
purchaser,  it  is  not  his  negligence,  but  the 
crime  of  the  forger,  that  is  the  proximate 
cause  of  the  loss.  Forgery  and  consequent 
loss  cannot  be  said  to  be  the  natural  or 
probable  consequence  of  issuing  a  draft  inar- 
tificially  drawn." 

Memorandum  below  the  Signature  Detached.— 
In  Wait  v.  Pomeroy,  20  Mich.  425,  4  Am. 
Rep.  395,  it  was  held  that  the  destruction  of 
a  memorandum  written  below  the  maker's 
signature  would  prevent  a  recovery  even  by 
a  bona  fide  holder. 

Condition  Written  on  a  Stub. — In  Stephens  v. 
Davis,  85  Tenn.  271,  it  was  held  that  where 
a  condition  for  the  maker's  benefit  was  writ- 
ten on  a  stub  as  a  part  of  the  note  sued  on, 
and  said  stub  was  detached,  leaving  a  nego- 
tiable note,  such  detachment  was  a  material 
alteration  and  avoided  the  note  in  the  hands 
of  a  bona  fide  holder,  without  regard  to  the 
question  of  the  maker's  negligence  in  having 
written  the  condition  so  that  it  might  be 
easily  separated  from  the  note. 

Blanks  in  a  Complete  Note. — And  in  the  fol- 
lowing cases,  while  the  question  of  negli- 
gence was  not  considered,  it  was  decided 
that  there  was  no  implied  authority  to  fill 
blank  spaces  in  a  note  perfect  and  complete 
when  delivered  ;  and  that  when  such  blank 
spaces  were  filled,  this  was  a  defense  against 
all  persons.  De  Pauw  v.  Salem  Bank,  126 
Ind.  553;  Wade  v. Withington,  1  Allen  (Mass.) 
561;  Goodman  v.  Eastman,  4  N.  H.  455; 
Bruce  v.  Westcott,  3  Barb.  (N.  Y.)  374. 

1.  Mead  v.  Young,  4  T.  R.  28;  Citizens' 
State  Bank  v.  Adams,  91  Ind.  281;  Clark  v. 
Pease,  41  N.  H.  414;  Graves  v.  American 
Exch.  Bank,  17  N.  Y.  205;  Colson  v.  Arnot, 
57  N.  Y.  253,  15  Am.  Rep.  496;  McCarville  v. 
Lynch,  14  Misc.  Rep.  (N.  Y.  C.  PI.)  174- 

See  infra,  this  title,  Liabilities  of  Parties; 


and  the  titles  Agency,  vol.  1,  pp.  1185,  n86r 
and  Forgery. 

2.  Duress  is  a  Defense  between  Immediate  Par- 
ties— Illinois. — Overstreet  v.  Dunlap,  56  111. 
App.  486. 

Indiana. — Bush  v.  Brown,  49  Ind.  573,  19- 
Am.  Rep.  695. 

Iowa. — Green  v.  Scranage,  19  Iowa  461,  87 
Am.  Dec.  447. 

Nebraska.  —  Hullhorst  v.  Scharner,  15 
Neb.  57. 

New  Hampshire. — Alexander  v.  Pierce,  10. 
N.  H.  494. 

New  York. — Loomis  v.  Ruck,  56  N.  Y.  462. 

North  Carolina. — Meadows  v.  Smith,  7  Ired. 
Eq.  (N.  Car.)  7. 

Wisconsin. — Schultz  v.  Catlin,  78  Wis.  611. 

See  Duncan  v.  Scott,  I  Campb.  100;  Grew  v. 
Bevan,  3  Stark.  134,  14  E.  C.  L.  168;  Butter- 
field  v.  Davenport,  84  Ind.  592;  and  the 
title  Duress. 

3.  Between  Remote  Parties  Duress  Is  Not  a  De- 
fense.—  Beals  v.  Neddo,  1  McCrary  (U.  S.) 
206;  Vinton  v.  King,  4  Allen  (Mass.)  562: 
Farmers',  etc..  Bank  z>.  Butler,  48  Mich.  192; 
Clark  v.  Pease,  41  N.  H.  414. 

Voidable,  Not  Void. — In  City  Nat.  Bank  v. 
Kusworm,  91  Wis.  166,  it  was  held  that  a 
note  obtained  by  duress  was  like  one  ob- 
tained by  fraud,  not  void,  but  only  voidable. 
See  also  Fairbanks  v.  Snow,  145  Mass.  153,  1 
Am.  St.  Rep.  446. 

A  Holder  with  Notice  of  duress  in  the  incep- 
tion of  a  note  cannot  recover.  Rossiter  v. 
Loeber,  18  Mont.  372. 

Duress  Is  a  Personal  Defense. — The  duress 
which  will  avoid  an  instrument  must  be 
offered  to  the  party  who  seeks  to  take  advan- 
tage of  it.  Thus  an  indorser  cannot  prevent 
a  recovery  on  the  ground  that  the  signature 
of  the  maker  was  obtained  by  duress.  Bow- 
man v.  Hiller,  130  Mass.  153.  See  Robinson 
v.  Gould,  11  Cush.  (Mass.)  55;  Griffith  v.  Sit- 
greaves,  90  Pa.  St.  161. 

Georgia  Statute. — In  Hogan  v.  Moore,  48 
Ga.  156,  it  was  held  that  duress  and  fraud 
were  not  distinguishable,  and  that  under  the 
statute  (Code  of  Georgia,  18S2,  §  2785)  duress 
was  not  a  defense  against  a  bona  fide  holder. 

4.  Story  on  Bills,  §  185;  1  Daniel  on  Neg. 
Instr.,  §  858.  See  1  Parsons  on  Notes  and 
Bills,  276;  Palmer  v.  Poor,  121  Ind.  135; 
Barry  v.  Equitable  L.  Assur.  Soc,  59  N.  Y. 
587. 

Note  Obtained  by  Duress  Is  Void.— In  Hatch 

v.  Barrett,  34  Kan.  223,  which  was  an  action 
brought  to  have  a  certain  note  and  mortgage 
executed  by  the  plaintiff  declared  void  be- 
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g.  Misappropriation  and  Breach  of  Trust— (i)  Instruments  Delivered 
Conditionally  and  Circulated  Fraudulently. — It  is  a  generally  accepted  doctrine 
that  although  a  negotiable  instrument  is  put  in  circulation,  by  one  to  whom  it 
is  intrusted,  fraudulently  or  in  violation  of  his  authority,  a  bona  fide  holder 
without  notice  of  such  breach  of  trust  may  recover  thereupon.1 

Instrument  Deposited  as  an  Escrow. — A  bona  fide  holder  may  recover  upon  a  nego- 
tiable instrument  although  it  was  deposited  with  a  person  to  be  delivered  only 
upon  the  happening  of  a  certain  event  or  the  fulfilment  of  a  certain  condition, 
which  event  has  never  happened  or  condition  has  never  been  fulfilled.2 

Fraudulent  Diversion  by  Agent. — If  a  person  intrusts  another  as  his  agent  with  a 
negotiable  instrument,  to  have  it  discounted  or  to  use  it  in  some  other  specified 
way  for  the  benefit  of  the  principal,  and  the  agent,  in  violation  of  his  trust, 


cause  executed  under  duress,  where  it  ap- 
peared that  said  note  and  mortgage  were 
signed  by  the  plaintiff  because  of  threats  of 
imprisonment  for  embezzlement  made  to  him 
by  the  payee  of  the  note,  an  officer  being 
present  with  a  warrant  for  the  plaintiff's 
arrest  at  the  time  when  said  note  was 
signed,  it  was  held  that  such  note  was  void 
and  should  be  canceled.  Horton,  C.J.,  in  de- 
livering the  opinion  in  this  case,  disapproved 
the  view  that  a  bona  fide  holder  of  negotiable 
paper  could  recover  where  the  instrument 
was  obtained  by  duress. 

Note  of  a  Married  Woman. — In  Loomis  v. 
Ruck,  56  N.  Y.  462,  it  was  held  that  a  bona 
fide  holder  could  not  recover  upon  a  note 
executed  by  a  married  woman  because  of 
threats  of  personal  violence  made  to  her  by 
her  husband.  It  is  expressly  said  that  the 
rules  applicable  to  negotiable  paper  did  not 
govern  that  case,  but  that  it  was  governed  by 
the  rules  of  equity. 

1.  Watson  v.  Russell,  3  B.  &  S.  34,  113  E. 
C.  L.  34,  5  B.  &  S.  968,  117  E.  C.  L.  968;  Long 
Island  L.  &  T.  Co.  v.  Columbus,  etc.,  R.  Co., 
65  Fed.  Rep.  455;  Young  v.  Ward,  21  111.  223; 
Riggs  v.  Trees,  120  Ind.  402;  Kohn  v.  Wat- 
kins,  26  Kan.  691,  40  Am.  Rep.  336;  McCor- 
mick  v.  Holmes.  41  Kan.  265.  And  see  the 
cases  cited  infra. 

Fraudulent  Transfer  Not  a  Defense. — In  Bush 
v.  Peckard,  3  Harr.  (Del.)  385,  the  court  said : 
"  Negotiable  paper  can  be  assigned  or  trans- 
ferred by  an  agent  or  any  other  person  fraud- 
ulently, so  as  to  bind  the  true  owner  as  against 
the  holder,  if  taken  in  the  usual  course  of 
trade,  and  for  a  fair  and  valuable  considera- 
tion, without  notice  of  the  fraud." 

"In  such  case,"  said  Bigelow,  C.J.,  in 
Fearing  v.  Clark,  16  Gray  (Mass.)  74,  77  Am. 
Dec.  394,  "  the  maker  or  indorser  who  places 
it  in  the  hands  of  another  for  the  purpose  of 
being  used  in  a  particular  way,  or  for  a  spe- 
cial object,  takes  the  risk  of  its  being  used  in 
a  different  way,  and  cannot  refuse  to  pay  it 
to  any  bona  fide  holder  into  whose  hands  it 
may  come." 

Note  Uiod  by  Agent  for  tho  Benefit  of  a  Third 
Perion.  -In  Paulette  v.  Brown,  40  Mo.  52, 
which  was  an  action  brought  by  the  payee  of 
two  notes  to  recover  their  possession,  it  was 
•  held  that  a  party  taking  from  the  agent  of 
the  payee  a  note  indorsed  in  blank  before 
maturity,  in  good  faith,  as  a  collateral  secu- 
rity for  the  debt  of  a  third  person,  is  not 


affected  by  the  fraud  of  the  agent  in  dispos- 
ing of  the  note. 

2.  Vallett  v.  Parker,  6  Wend.  (N.  Y.)  615; 
Mickles  v.  Colvin,  4  Barb.  (N.  Y.)  304;  Chase 
Nat.  Bank  v.  Faurot,  149  N.  Y.  532. 

In  Graff  v.  Logue,  61  Iowa  704,  notes  were 
given  to  the  agent  of  the  payee,  for  a  machine 
bought  of  the  payee,  under  an  agreement  that 
they  were  not  to  be  delivered  to  the  payee 
until  the  machine  should  be  tried  and  ap- 
proved; but  the  notes  were  delivered  in  vio- 
lation of  the  agreement,  and  by  the  payee 
indorsed  to  the  plaintiff,  for  value,  before 
maturity.  The  machine  turned  out  to  be 
worthless, and  the  defendant  demanded  the  re- 
turn of  the  note.  It  was  held  that  this  consti- 
tuted no  defense  against  the  innocent  indorsee. 

Delivery  before  the  Transaction  Completed.— 
The  holder  may  recover  when  the  defense  in- 
terposed is  that  the  note  was  left  with  one  of 
several  makers  to  hold  until  a  certain  trade 
was  completed,  but  was  obtained  by  the  agent 
of  the  payee  before  that  time  and  transferred 
for  value  to  a  person  without  notice  of  the 
condition.  Mulberger  v.  Morgan  (Tex.  Civ. 
App.  1896),  34  S.  W.  Rep.  148. 

One  Who  Is  Not  a  Bona  Fide  Holder  of  paper 
so  fraudulently  misappropriated,  Hillsdale 
College  v.  Thomas,  40  Wis.  661,  or  who  takes 
the  instrument  overdue,  and  with  notice  of 
the  non fulfilment  of  the  condition  upon  which 
its  validity  is  made  to  depend,  cannot  recover. 
McLean  v.  Nugent,  33  Wis.  353. 

View  that  a  Bona  Fide  Holder  cannot  Recover. 
— When  negotiable  instruments  were  placed 
in  the  hands  of  a  third  person,  not  to  be  de- 
livered until  the  happening  of  a  certain  event, 
it  was  held  that  no  recovery  could  be  had 
upon  such  instruments  although  they  were 
delivered  to  the  payee  and  by  him  transferred 
to  a  bona  fide  purchaser  for  value,  the  condi- 
tion never  having  happened.  Chipman  v. 
Tucker,  38  Wis.  43,  20  Am.  Rep.  1. 

And  where  notes  were  deposited  with  one 
A.  by  the  makers,  subject  to  their  order  only, 
and  were  fraudulently  obtained  from  A.'s 
clerk  by  the  payee  and  negotiated  to  a  bona 
fide  holder,  it  was  held  that  there  could  be  no 
recovery.  Roberts  v.  McGrath,  38  Wis.  52; 
Roberts  v.  Wood,  38  Wis.  Co.  Sec  Andrews 
v.  Thayer,  30  Wis.  228. 

The  cases  just  cited  have  been  often  criti- 
cised adversely,  and  do  not  seem  to  be  in 
accord  with  the  generally  accepted  doctrine 
on  this  lubject. 
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negotiates  the  instrument  for  his  own  benefit,  a.  bona  fide  holder  taking  such  in- 
strument without  notice  of  the  limitation  of  the  agent's  authority  may  recover.1 
Conditional  indorser  or  Surety.— If  one  signs  a  negotiable  instrument  as  a  surety 
or  indorser  and  intrusts  it  to  another  to  be  delivered  only  upon  a  certain  condi- 
tion, he  will  be  liable  to  the  payee  or  other  bona  fide  holder  without  notice, 
although  such  note  was  delivered  by  the  person  to  whom  it  was  intrusted  in 
violation  of  his  instructions  and  without  the  performance  or  happening  of  the 
condition.2 


1.  Barber  v.  Richards,  6  Exch.  63;  National 
Bank  v.  Dakin,  54  Kan.  656,  45  Am.  St.  Rep. 
299;  American  Exch.  Nat.  Bank  v.  New  York 
Belting,  etc.,  Co.,  148  N.  Y.  698,  74  Hun  (N. 
Y.)  446.  See  Lloyd  v.  Howard,  15  Q.  B.  995, 
69  E.  C.  L.  995.  See  the  title  Accommoda- 
tion Paper,  vol.  1,  p.  379  et  seq. 

Negotiable  Bonds  Fraudulently  Diverted. — 
When  a  railroad  company  had  made  its  nego- 
tiable bonds  perfect  in  form,  payable  to  bearer, 
and  had  caused  them  to  be  certified  by  the 
trustee  to  evidence  that  they  had  become  ob- 
ligatory, and  had  placed  them  in  the  posses- 
sion of  its  president,  with  authority  to  sell  or 
exchange  them  for  the  benefit  of  the  company 
alone,  it  was  held  that  said  company  could 
not  defeat  the  title  of  an  innocent  purchaser 
for  value,  by  showing  that  its  president  had 
fraudulently  pledged  or  sold  such  negotiable 
bonds  for  his  own  private  use,  without  its 
knowledge  or  consent,  after  such  company 
had  become  consolidated  with  other  railroad 
companies.  Long  Island  L.  &  T.  Co.  v.  Co- 
lumbus, etc.,  R.  Co.,  65  Fed.  Rep.  455. 

Transferee  may  Recover  the  Amount  Paid. — 
In  Faulkner  v.  White,  33  Neb.  199,  it  was  held 
that  where  the  payee  of  a  note  indorsed  it  to 
one  S.,  in  order  that  he  might  act  as  his  agent 
in  effecting  a  certain  trade,  and  S.,  in  violation 
of  the  trust,  negotiated  the  note  for  less  than 
its  face  value  for  his  own  benefit,  the  trans- 
feree could  recover  the  amount  paid  S.  for  the 
note. 

Misappropriation  of  Proceeds. — When  a  note 
was  intrusted  to  an  agent  to  have  it  discounted 
and  buy  bonds  for  his  principal  with  the  pro- 
ceeds, and  the  agent,  in  breach  of  the  trust, 
appropriated  to  his  own  use  the  fund  de- 
rived from  having  the  note  discounted,  it  was 
held  that  this  was  no  defense  against  a  bona 
fide  holder.    Arnau  v.  State  First  Nat.  Bank, 

36  Fla.  398. 

2.  Notes  Delivered  in  Violation  of  Authority. 
— Gage  v.  Sharp,  24  Iowa  15;  Laub  v.  Rudd, 

37  Iowa  617. 

When  the  defendant  signed  a  note  as  surety 
for  one  P.,  and  handed  it  over  to  his  agent 
for  delivery,  with  instructions  to  inquire  as 
to  the  financial  condition  of  P.  before  making 
the  delivery,  and  the  agent,  without  making 
such  inquiry  and  in  violation  of  his  instruc- 
tions, delivered  the  note  to  the  payee,  it  was 
held  that  these  facts  would  not  constitute  a 
defense  for  the  defendant  in  an  action  upon 
the  note  brought  by  the  payee.  Taylor  v. 
Craig,  2  J.  J.  Marsh.  (Ky.)  449. 

Judgments  against  the  Principal  to  be  Marked 
Satisfied. — In  Fowler  v.  Allen,  32  S.  Car.  229, 
when  the  defendant  signed  three  notes  as  a 
surety  upon  the  condition  that  they  were  not 


to  be  delivered  to  the  payee  until  certain 
judgments  held  by  the  payee  against  the 
principal  should  be  marked  satisfied,  but 
the  principal  delivered  the  notes,  without  the 
conditions  having  been  performed,  to  the 
payee,  who  had  no  knowledge  of  the  condi- 
tions, it  was  held  that  this  was  no  defense. 

Failure  to  Obtain  Other  Signatures.— Thus 
when  a  bill  or  note  is  indorsed  or  signed  by 
a  person  as  a  surety,  upon  the  condition  that 
he  is  not  to  be  liable  unless  it  is  indorsed  or 
signed  by  certain  other  persons,  and  the  in- 
strument is  intrusted  to  the  principal,  who, 
without  obtaining  such  other  signatures,  de- 
livers it  to  the  payee,  who  has  no  notice  of  the 
condition,  such  payee,  or  other  bona  fide  holder 
into  whose  hands  the  instrument  has  come, 
may  recover. 

Arkansas. — Tabor  v.  Merchants'  Nat.  Bank, 
48  Ark.  454. 

Georgia. — Bonner  v.  Nelson,  57  Ga.  433; 
Clark  v.  Bryce,  64  Ga.  486. 

Indiana. — Deardorff  v.  Foresman,  24  Ind. 
481;  Whitcomb  v.  Miller,  90  Ind.  384. 

Iowa. — Micklewait  v.  Noel,  69  Iowa  344. 

Kentucky. — Millett  v.  Parker,  2  Mete.  (Ky.) 
608;  Smith  v.  Moberly,  10  B.  Mon.  (Ky.)  266, 
52  Am.  Dec.  543. 

Minnesota. — Ward  v.  Hackett,  30  Minn. 
150,  44  Am.  Rep.  187;  Freeport  First  Nat. 
Bank  v.  Compo-Board  Mfg.  Co.,  61  Minn. 
274- 

Missouri. — State  Bank  v.  Phillips,  17  Mo. 
29. 

New  Hampshire. — Merriam  v.  Rockwood, 
47  N.  H.  81. 

Tennessee. — Merritt  v.  Duncan,  7  Heisk. 
(Tenn.)  156,  19  Am.  Rep.  612,  distinguishing 
Perry  v.  Patterson,  5  Humph.  (Tenn.)  133,  42 
Am.  Dec.  424;  Jordan  v.  Jordan,  10  Lea 
(Tenn.)  124,  43  Am.  Rep.  294,  overruling 
Perry  v.  Patterson,  5  Humph.  (Tenn.)  133,  42 
Am.  Dec.  424;  Lookout  Bank  v.  Aull,  93 
Tenn.  645,  42  Am.  St.  Rep.  934. 

Texas. — Davis  v.  Gray,  61  Tex.  506. 

Vermont. — Passumpsic  Bank  v.  Goss,  31  Vt. 
315,  distinguishing  Awde  v.  Dixon,  6  Exch. 
869;  Dixon  v.  Dixon,  31  Vt.  450,  76  Am.  Dec. 
129;  Farmers',  etc.,  Bank  v.  Humphrey,  36 
Vt.  554,  86  Am.  Dec.  671. 

See  Stricklin  v.  Cunningham,  58  111.  293; 
Coffman  v.  Wilson,  2  Mete.  (Ky.)  542;  and 
supra,  this  title,  The  Contract  Evidenced  by  a 
Bill  or  Note — The  Execution  of  the  Instrument 
— Delivery. 

Aliter  if  the  holder  has  notice  that  the 
surety  signed  upon  condition,  and  that  the 
condition  has  not  been  performed.  Easter  v. 
Minard,  26  111.  494;  Hubble  v.  Murphy,  I 
Duv.  (Ky.)  278. 
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(2)  Instruments  Delivered  in  Blank  and  Completed  Fraudulently — Authority  to 
Fill  Blanks — In  General. — The  general  rule  is  that  the  delivery  of  a  negotiable 
instrument  containing  blanks  which  are  meant  to  be  filled  carries  with  it 
prima  facie  an  implied  authority  to  fill  these  blanks  in  such  a  way  as  is  appar- 
ently in  conformity  with  the  purpose  and  character  of  the  instrument.1 

Bona  Fide  Holder. — Generally  a  bona  fide  holder  without  notice  may  recover 
although  the  authority  of  the  person  intrusted  with  the  instrument  containing 
blanks,  whether  express  or  implied,  has  been  exceeded,  and  the  blanks  filled 
in  such  a  manner  as  to  amount  to  a  fraud  upon  the  person  liable  upon  the 
instrument.2  Thus  in  the  hands  of  such  a  holder  a  negotiable  instrument  may 
be  enforced  when  a  sum  in  excess  of  what  was  authorized  by  the  maker  or  ac- 
ceptor is  inserted  in  a  blank  left  for  the  amount  of  the  instrument ; 3  or  where 


And  it  would  seem  that  notice  may  be  im- 
plied from  the  face  of  the  paper,  as  where 
the  names  of  several  sureties  appear  in  the 
body  of  the  instrument  and  it  is  signed  by  a 
part  of  them  only.  Duncan  v.  U.  S.,  7  Pet. 
(U.  S.)  435;  Pawling  v.  U.  S.,  4  Cranch(U.S.) 
219;  Dair  v.  U.  S.,  16  Wall.  (U.  S.)  1;  Cutler 
v.  Roberts,  7  Neb.  4,  29  Am.  Rep.  371;  State 
Bank  v.  Evans,  15  N.  J.  L.  155,  28  Am.  Dec. 
400;  Fletcher  v.  Austin,  11  Vt.  447,  34  Am. 
Dec.  698;  Ward  v.  Churn,  18  Gratt.  (Va.)  801, 
98  Am.  Dec.  749;  Nash  v.  Fugate,  24  Gratt. 
(Va.)  202.  18  Am.  Rep.  640. 

Or  when  the  name  of  the  principal  appears 
in  the  body  of  the  instrument,  but  he  does 
not  sign.  Wild  Cat  Branch  v.  Ball,  45  Ind. 
213. 

Or  when  the  name  of  an  additional  surety 
was  written  in  thebodyof  the  instrument  and 
afterwards  erased.  State  v.  Churchill,  48 
Ark.  426;  Allen  v.  Marney,  65  Ind.  398,  32 
Am.  Rep.  73;  Hessell  v.  Johnson,  63  Mich. 
623,  6  Am.  St.  Rep.  334. 

All  these  were  cases  involving  the  rights  of 
sureties  upon  sealed  instruments;  but  it  ap- 
pears that  the  same  rule  is  applicable  to  the 
rights  of  sureties  and  indorsers  on  bills  and 
notes.  Deardorff  v.  Foresman,  24  Ind.  481; 
Jordan  v.  Jordan,  10  I.ea  (Tenn.)i24,  43  Am. 
Rep.  294.  See  also  Awde  v.  Dixon,  6  Exch. 
869. 

The  Forgery  of  the  Cosurety's  Name  upon  a 
paper  thus  conditionally  delivered  of  course 
does  not  bind  the  original  signer.  Sharp  v. 
Allgood,  100  Ala.  183. 

Nonnegotiable  Instrument.  —  But  a  surety 
will  not  be  bound  on  a  nonnegotiable  instru- 
ment which  he  signed  upon  condition  that  a 
certain  other  person  should  sign  also,  unless 
such  other  person  signs.  Daniels  v.  Gower,  54 
Iowa  319;  Ayrcsf.  Milroy,  53  Mo.  516. 

1.  Sec  supra,  this  title,  The  Contract  Evi- 
denced by  a  Bill  or  Note —  The  Execution  of 
the  Instrument — Delivery  of  Inchoate  Iiill  or 
Note;  and  the  title  Alteration  of  Instru- 
ments, vol.  2,  p.  253. 

2.  Exceeding  Authority  No  Dofonsn  against  a 
Bona  Fide  Holder— England.  — Russcl  v.  Lang- 
staffc,  Doug.  514;  Usher  v.  Daunccy,  4 
Campb.  97. 

Canada. —  Mclnncs  v.  Milton,  30  U.  C.  O.  B. 
489. 

United  States.  —  Michigan  Bank  v.  Eldrcd,9 
Wall.  (U.  S.)  544;  National  Exch.  Bank  v. 
White,  30  Fed.  Rep.  412. 


Alabama. — Decatur  Bank  v.  Spence,  9  Ala. 
800;  Decatur  First  Nat.  Bank  v.  Johnston,  97 
Ala.  655. 

Illinois. — Canon  v.  Grigsby,  116  111.  151; 
White  v.  Alward,35  111.  App.  195. 

Indiana. — Gillaspie  v.  Kelley,  41  Ind.  159, 
13  Am.  Rep.  318;  Wilson  v.  Kinsey,  49  Ind. 
35;  Gothrupt  v.  Williamson,  61  Inci.  599; 
Eichelberger  v.  Old  Nat.  Bank,  103  Ind.  4-/I; 
De  Pauw  v.  Salem  Bank,  126  Ind.  553. 

Kentucky. — Rogers  v.  Poston,  1  Mete.  (Ky.) 
643;  Whitesides  v.  Northern  Bank,  10  Bush 
(Ky.)  501,  19  Am.  Rep.  74;  Woolfolk  v.  Bank 
of  America,  10  Bush  (Ky.)  504. 

Maine. — Abbott  v.  Rose,  62  Me.  194,  16  Am. 
Rep.  427. 

Massachusetts. — Whitmore  v.  Nickerson, 
125  Mass.  496,  28  Am.  Rep.  257. 

Minnesota. — Freeport  First  Nat.  Bank  v. 
Compo-Board  Mfg.  Co.,  61  Minn.  274. 

Mississippi.  —  Davis  v.  Lee,  26  Miss.  505,  59 
Am.  Rep.  267, 

New  York. — Harris  v.  Berger  (City  Ct.),  15 
N.  Y.  St.  Rep.  389;  Van  Duzer  v.  Howe.  21  N. 
Y.  531;  Ledwich  v.  McKim,  53  N.  Y.  307. 

Ohio. — Weirick  v.  Mahoning  County  Bank, 
16  Ohio  St.  296. 

Pennsylvania. — Ogle  v.  Graham,  2  P.  &  W. 
(Pa.)  132. 

'Texas. — Whittle  v.  Hide,  etc.,  Nat.  Bank, 
7  Tex.  Civ.  App.  616,  citing  2  AM.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  339;  Farmers',  etc., 
Nat.  Bank  v.  Novich  (Tex.  1896),  34  S.  W. 
Rep  914. 

Virginia.  —  Brummel  v.  Enders,  18  Gratt. 
(Va.)  877;  Frank  v.  Lilienfeld,  33  Gratt.  (Va.) 
377- 

See  the  title  Ai.tf.ration  of  Instruments, 
vol.  2,  p.  258. 

Estoppel  in  Favor  of  Bona  Fido  Holders.  — "The 

person  who  has  signed  a  negotiable  instru- 
ment in  blank,  or  with  blank  spaces,  is  (on 
account  of  the  negotiable  character  of  that  in- 
strument) estopped  by  the  law  merchant  from 
disputing  any  alteration  made  in  the  docu- 
ment, after  it  has  left  his  hands,  by  filling  up 
blanks  (or  otherwise  in  a  way  not  ex  facie 
fraudulent),  as  against  a  bona  fide  holder  for 
value  without  notice."  France  v.  Clark,  26 
Ch.  Div.  257. 

3.  Amount  in  Excoss  of  Agreement.  Young 
v.  Ward,  21  III.  223;  Frank  v.  Hollands,  81 
Iowa  1^4;  Joseph  v.  Eldorado  First  Nat. 
Hank,  17  Kan.  259;  Taylor  v.  Craig,  2  J.J. 
Marsh.  (Ky.)  449;  Smith  v.  Mobcrly,  10  a. 


4  C.  of  L. — 22. 
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the  note  is  made  payable  at  a  date  later  than  was  authorized.4 

Limitation  of  the  Rule. — But  even  a  bona  fide  holder  will  not  be  protected  if  the 
blanks  have  been  filled  with  matter  entirely  foreign  to  the  purpose  for  which 
they  were  left,  nor  if  additional  terms  or  stipulations  have  been  added  or  in- 
serted, nor  if  the  instrument  has  been  altered  by  changing  or  erasing  what  was 
written  or  printed  as  part  of  the  same  when  it  was  delivered.3 

Filling  interest  Blank. — And  it  has  been  held  that  the  insertion  in  a  blank  space 
of  a  figure  to  express  the  rate  of  interest,  though  the  interest  clause  is  com- 
plete in  all  other  respects,  is  such  a  material  alteration  as  will  prevent  a  recov- 
ery by  even  an  innocent  third  person;3  but  this  has  been  denied  and  does  not 
seem  in  accord  with  the  general  doctrine  on  this  subject.4 

Holder  with  Notioe. — But  a  holder  for  value  cannot  recover  upon  an  instrument 
in  which  blanks  have  been  fraudulently  filled,  if  he  took  with  notice  of  that 
fact.5 

Knowledge  that  the  Instrument  when  Delivered  Contained  Blanks— United  States. — It  seems 
to  be  well  settled  in  the  United  States  that  one  who  takes  a  negotiable  instru- 
ment knowing  that  it  contained  blanks  when  it  was  delivered,  will  not  thereby 
be  put  upon  inquiry  as  to  the  extent  of  the  agent's  authority  to  fill  these 
blanks,  and  may  recover  notwithstanding  the  authority  given  has  been 
exceeded.6 


Mon.  (Ky.)  266,  52  Am.  Dec.  543;  Smith  v. 
Lockridge,  8  Bush  (Ky.)  423;  Griggs  v. 
Howe,  31  Barb.  (N.  Y.)  100;  Johnston  Har- 
vester Co.  v.  McLean,  57  Wis.  258,  46  Am. 
Rep.  39- 

Party  Signing  Liable  for  Any  Sum. — In  Mar- 
ket, etc.,  Nat.  Bank  v.  Sargent,  85  Me.  349, 
Whitehouse,  J.,  said:  "It  is  well-settled 
and  familiar  law  that  if  one  affixes  his  signa- 
ture to  a  printed  blank  for  a  promissory  note 
and  intrusts  it  to  the  custody  of  another  for 
the  purpose  of  having  the  blanks  filled  up 
and  thus  becoming  a  party  to  a  negotiable 
instrument,  he  thereby  confers  the  right,  and 
such  instrument  carries  on  its  face  an  im- 
plied authority,  to  fill  up  the  blanks  and  com- 
plete the  contract  at  pleasure,  as  to  names, 
terms,  and  amount,  so  far  as  consistent  with 
its  printed  words.  As  to  all  purchasers  for 
value  without  notice,  the  person  to  whom  a 
blank  note  is  thus  intrusted  must  be  deemed 
the  agent  of  the  signer,  and  the  act  of  per- 
fecting the  instrument  is  deemed  the  act  of 
the  principal.  An  oral  agreement  between 
such  principal  and  agent  limiting  the  amount 
for  which  the  note  shall  be  perfected  cannot 
affect  the  rights  of  an  indorsee  who  takes 
the  note  before  maturity  for  value,  in  igno- 
rance of  such  agreement,  with  a  different 
amount  written  in  it." 

Marginal  Figures  Altered. — A  bona  fide  holder 
may  recover  upon  a  negotiable  instrument 
which  has  been  filled  for  a  greater  amount 
than  was  authorized,  although  the  maker  or 
acceptor  put  upon  the  margin  figures  show- 
ing the  amount  for  which  he  intended  to 
become  liable,  which  figures  were  altered  to 
correspond  with  the  amount  written  in  the 
body  of  the  instrument.  Garrard  v.  Lewis, 
10  Q.  B.  Div.  30;  Schryver  v.  Hawkes,  22 
Ohio  St.  308.  But  see  Hall  v.  Common- 
wealth Bank,  5  Dana  (Ky.)  258. 

1.  Elliott  v.  Levings,  54  111.  213;  Waldron 
v.  Young,  9  Heisk.  (Tenn.)  777. 

2.  See  the  title  Alteration  of  INSTRU- 
MENTS, vol.  2,  pp.  256,  257. 


3.  Gwin  v.  Anderson,  91  Ga.  827;  Derr  v, 
Keough  (Iowa  1895),  65  N.  W.  Rep.  339. 

4.  Visher  v.  Webster,  8  Cal.  109;  Oakland 
First  Nat.  Bank  v.  Wolff,  79  Cal.  69;  Capital 
Bank  v.  Armstrong,  62  Mo.  59,  overruling 
Washington  Sav.  Bank  v.  Ecky,  51  Mo.  272; 
National  Bank  v.  Nickell.  34  Mo.  App.  295. 

5.  Hatch  v.  Searles,  2  Sm.  &  G.  147,  af- 
firmed in  31  Eng.  L.  &  Eq.  219;  France  v. 
Clark,  26  Ch.  Div.  257.  See  the  title  Alter- 
ation of  Instruments,  vol.  2,  p.  258,  and 
the  cases  there  cited. 

6.  Joseph  v.  Eldorado  First  Nat.  Bank,  17 
Kan.  256;  Fant  v.  Miller,  17  Gratt.  (Va.)  47; 
Brummel  v.  Enders,  18  Gratt.  (Va.)  873. 

Blanks  Filled  in  the  Presence  of  a  Transferee  or 
by  Him. —  Even  when  the  instrument  contains 
blanks,  when  offered  for  negotiation,  which 
are  filled  up  in  the  transferee's  presence,  or 
by  the  transferee  himself,  by  the  agent's 
authority,  the  transferee  is  not  put  upon  in- 
quiry. Huntington  v.  Branch  Bank,  3  Ala. 
186;  Fanning  v.  Farmers',  etc.,  Bank,  8 
Smed.  &  M.  (Miss.)  139;  Chemung  Cana! 
Bank  v.  Bradner,  44  N.  Y.  680;  Fullerton  v. 
Sturges,  4  Ohio  St.  529. 

Blanks  in  a  Note  Not  a  Ground  of  Suspicion. — 
In  Huntington  v.  Branch  Bank,  3  Ala.  186, 
Ormond,  J.,  said:  "The  supposition  that 
the  knowledge  of  the  fact  that  the  note  is  not 
filled  up  should  put  any  one  taking  the  note 
on  inquiry  as  to  the  authority  of  the  agent, 
assumes  as  true  the  proposition  to  be  estab- 
lished. It  by  no  means  follows  that  the  pos- 
sessor of  a  blank  signature  holds  it  under  an 
agreement  to  fill  it  up  for  a  particular  amount, 
or  dispose  of  it  in  a  particular  mode ;  a  much 
more  natural  presumption  is  that  he  is  vest- 
ed with  a  discretion  in  relation  to  it.  *  *  * 
As,  therefore,  the  transaction  may  be  what 
the  holder  of  the  blank  represents  it  to  be,  or, 
at  least,  as  there  is  nothing  in  the  mere  pos- 
session of  a  blank  note  which  would  lead 
to  a  suspicion  of  unfairness  or  fraud;  with  no 
propriety  whatever,  could  an  innocent  pur- 
chaser be  so  affected  with    notice  of  the 


338 


Volume  IV. 


Rights  of  Holder. 


BILLS  AND  NOTES. 


Holder  of  Renewal  Note. 


England. — But  in  England  the  rule  seems  to  be  otherwise,  and  a  party  who 
takes  an  instrument  with  such  knowledge  cannot  recover  upon  it  unless  the 
person  from  whom  he  receives  it  has  real  authority  to  deal  with  it.1 

Signature  on  Blank  Paper. — One  who  signs  his  name  to  a  blank  piece  of  paper 
and  intrusts  this  signature  to  another  with  authority  to  fill  up  the  paper,  is 
liable  to  a  bona  fide  holder  of  a  negotiable  instrument  which  has  been  written 
upon  the  paper,  although  the  authority  given  has  been  exceeded  as  to  the 
amount  or  conditions  of  the  instrument,2  or  even  as  to  its  character.3  But 
not  even  a  bona  fide  holder  can  recover  upon  a  bill  or  note  which  has  been 
written  on  a  piece  of  blank  paper  on  which  was  the  defendant's  signature, 
when  no  confidence  was  reposed  and  no  authority  given  to  any  one  to  fill  up 
such  blank  paper  in  any  way.4 

6.  Holder  of  Renewal  Bill  or  Note — In  General. — The  holder  of  a  renewal  note 
holds  the  instrument  subject  to  the  same  defenses,  and  is  protected  by  the 
same  rules,  as  the  holder  of  other  notes.  If  he  is  the  original  payee,  he  is 
affected  by  any  illegality  in  the  original  instrument.  But  where  he  is  a  holder 
for  value,  before  maturity,  without  notice  of  equities  and  defenses,  and  in  the 
due  course  of  trade,  he  is  protected  against  such  defenses  as  would  be  avail- 
able between  the  original  parties.5 


transaction  as  to  put  him  on  inquiry  of  the 
maker." 

1.  Hatch  v.  Searles,  2  Sm.  &  G.  147,  af- 
firmed in  31  Eng.  L.  &  Eq.  219;  Hogarth  v. 
Latham,  3  Q.  B.  Div.  643;  Awde  v.  Dixon,  6 
Exch.  869. 

2.  Abuse  of  Authority  in  Using  a  Blank  Sig- 
nature.—  Russel  v.  Langstaffe,  Doug.  514; 
Collis  v.  Emett,  1  H.  Bl.  313;  Schultz  v. 
Astley,  2  Bing.  N.  Cas.  544,  29  E.  C.  L.  414; 
Violett  v.  Patton,  5  Cranch  (U.  S.)  142; 
Limestone  Bank  v.  Penick,  5  T.  B.  Mon. 
(Ky.)  25;  Putnam  v.  Sullivan,  4  Mass.  45,  3 
Am.  Dec.  206;  Hemphill  v.  Alabama  Bank,  6 
Smed.  &  M.  (Miss.)  44;  Ferguson  v.  Childress, 
9  Humph.  (Tenn.)  382;  Orrick  v.  Colston,  7 
Gratt.  (Va.)  189;  Snyder  v.  Van  Doren,  46 
Wis.  602,  32  Am.  Rep.  739. 

Excessive  Amount  Filled  above  a  Blank  Signa- 
ture. —  Where  one  person  intrusts  another 
with  his  blank  signature  to  be  filled  up  for  a 
particular  sum  and  to  be  used  in  a  particular 
manner,  if  that  confidence  is  abused,  and  the 
paper  filled  up  for  a  larger  amount  and  used 
in  a  different  manner,  he  should  be  responsi- 
ble to  a  bona  fide  holder  for  the  amount  for 
which  it  is  filled  up.  Herbert  v.  Huie,  I 
Ala.  18,  34  Am.  Dec.  755. 

3.  Promissory  Note  Instead  of  an  Order. — In 
McDonald  v.  Muscatine  Nat.  Bank,  27  Iowa 
319,  it  was  held  that  where  one  intrusted 
another  with  his  signature,  in  the  blank  space 
above  which  was  to  be  written  an  order  for 
an  evaporator,  but  this  space  was,  in  viola- 
tion of  authority,  filled  up  as  a  promissory 
note,  a  bona  fids  holder  might  recover. 

In  Breckenridge  v.  Lewis,  84  Me.  349,  30 
Am.  St.  Rep.  353,  where  the  defendant  signed 
her  name  to  a  blank  paper  to  enable  one  M.  to 
write  an  order  on  a  savings  bank  where  she 
had  funds,  but,  instead  of  so  doing,  M.  wrote 
a  promissory  note  above  the  signature,  it  was 
held  that  a  bona  fide  holder  might  recover. 

4.  Foster  v.  Mackinnon,  L.  R.  4  C.  P.  704; 
Nance  v.  Lary,  5  Ala.  370;  Grand  Haven 
First  Nat.  Bank  v.  Zeims  (Iowa  1894),  61  N. 
W.  Rep.  483:  Harris  v.  Bcrgcr  (City  C:.),  15 
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N.  Y.  St.  Rep.  389;  Walker  *.  Ebert,  29  Wis. 
194,  9  Am.  Rep.  548. 
Blank  Paper  Signed  and  a  Note  Written  above 

It. — When  the  defendant  signed  his  name  to 
a  blank  piece  of  paper  in  order  to  furnish  a 
company,  from  which  he  was  expected  to 
order  certain  machines,  with  a  copy  of  his 
signature,  and  a  note  was  written  upon  such 
paper,  it  was  held  that  the  bona  fide  holder 
could  not  recover.  Caulkins  v.  Whisler,  29 
Iowa  495,  4  Am.  Rep.  236. 

Note  Written  over  a  Memorandum  as  to  Ad- 
dress.— In  Wilson  v.  Miller,  72  111.  616,  it  was 
held  that  the  defendant  was  not  liable  when 
it  appeared  that  he  had  written  his  name  and 
post-office  address  on  the  blank  page  of  a 
book  at  the  request  of  one  who  said  that  a 
certain  sample  hay-fork  would  be  sent  him  if 
he  would  do  so;  and  that  the  note  sued  upon 
had  been  written  above  the  signature,  thus 
obtained,  without  the  defendant's  knowledge 
or  consent. 

5.  Renewal  Bill  or  Note— Generally — England. 
— Chapman  v.  Black,  2  B.  &Ald.  5S8;  Preston 
v.  Jackson,  2  Stark.  237,  3  E.  C.  L.  392;  Hay 
v.  Ayling,  16  Q.  B.  423,  71  E.  C.  L.  423; 
Wynne  v.  Callander,  1  Russ.  293. 

United  States. — McNamara  v.  Condon,  2 
MacArthur  (D.  C.)  364. 

Alabama. — Jackson  v.  Jones,  13  Ala.  121; 
Pearson  v.  Bailey,  23  Ala.  537;  McCul- 
lough  v.  Mitchell,  64  Ala.  250. 

Arkansas. — Garvin  v.  Linton,  62  Ark.  370. 

Georgia. — Scuddcr  v.  Thomas,  35  Ga.  364. 

Iowa.  —  Garth  v.  Cooper,  12  Iowa  364. 

Kansas.  —  Calvin  v.  Sterritt,  41  Kan.  215. 

Louisiana. — Aillet  v.  Woods,  24  La.  Ann. 
*93- 

Maryland.  —  Burt  v.  Gwinn,  4  Har.  &  J. 
(Md.)  507. 

Massachusetts. —  Hill  v.  Buckmloster,  5 
Pick.  (Mass.)  391;  Chadburn  v.  Watts,  10 
Mass.  121,  6  Am.  Dec.  100;  Chcncry  v. 
Barker,  12  Gray  (Mass  )  345;  Bridge  v.  Hub- 
bard, 15  Mass.  8  Am.  Dec.  86;  Western 
Bank  v.  Mills,  7  Cush.  (Mass.)  546;  Mills  v. 
Rirc,  6  Gray  (Mass.)  464. 

Volume  IV. 


Bights  of  Holder. 


BILLS  AND  NOTES. 


Holder  of  Renewal  Note. 


Partial  Illegality  of  Original  Instrument. — Where  there  is  a  partial  illegality  in  the 
original  instrument,  a  bill  or  note  given  in  renewal  thereof  is  tainted  with  this 
original  illegality.1 

Renewal  for  Valid  Part  of  Consideration. — But  where  a  renewal  note  is  given  for 
that  part  of  the  original  consideration  which  is  valid,  it  is  itself  valid.3 

Purgation  of  Illegality— Usurious  Contracts. — An  illegality  in  the  original  considera- 
tion may,  however,  be  purged.  Thus,  where  the  original  consideration  is 
inted  with  usury,  a  renewal  bill  or  note  may  be  purged  of  such  defect  in 
sever. ll  ways,  as,  for  instance,  by  the  making  and  delivery  of  new  paper  in 
which  the  illegality  is  omitted  ;  by  the  intervention  of  a  third  party  unconnected 
with  the  previous  illegal  contract ;  by  the  addition  of  a  new  surety ;  or  by  a 
third  person  joining  with  the  maker  in  renewing  the  note.  In  brief,  it  may  be 
said  that  any  novation  of  the  contract,  or  omission  in  the  new  bill  or  note  of 
the  usurious  consideration,  will  purge  it  of  its  original  illegality.3 


Michigan, — Hunt  v.  Rumsey,  83  Mich.  136. 

Mississippi. — Torrey  v.  Grant,  10  Smed.  & 
M.  (Miss.)  89;  Union  Nat.  Bank  v.  Fraser,  63 
Miss.  231. 

Nebraska. — Exeter  Nat.  Bank  v.  Orchard, 
39  Neb.  485. 

New  York. — National  Bank  v.  Lewis,  75 
N.  Y.  516,  31  Am.  Rep.  484;  Feldinan  v. 
McGraw,  1  N.  Y.  App.  Div.  574. 

Pennsylvania. — Geiger  v.  Cook,  3  W.  &  S. 
(Pa.)  266;  Campbell  v.  Sloan,  62  Pa.  St.  481; 
Schutt  v.  Evans,  109  Pa.  St.  625. 

Rhode  Island. — Mason  v.  Jordan,  13  R.  I. 
193- 

South  Carolina. — Foltz  v.  Mey,  I  Bay  (S. 
Car.)  486;  King  v.  Johnson,  3  McCord  L.  (S. 
Car.)  365. 

Texas. — Wegner  v.  Biering,  65  Tex.  506,  73 
Tex.  89,  76  Tex.  506. 

West  Virginia. — Ohio  Valley  Bank  v.  Lock- 
wood,  13  W.  Va.  392,  31  Am.  Rep.  768. 

Wisconsin. — Milwaukee  First  Nat.  Bank  v. 
Plankinton,  27  Wis.  177. 

Original  Invalidity  Affects  Renewal.  —  In 
Pierce  v.  Kibbee,  51  Vt.  559,  Dunton,  J., 
said:  "  It  has  been  held  by  repeated  deci- 
sions that  a  note  given  as  a  substitute  for,  or 
in  renewal  of,  a  note  that  was  illegal  is  also 
invalid  between  the  original  parties."  See 
also,  to  like  effect,  Holden  v.  Cosgrove,  12 
Gray  (Mass. )  216;  Chenery  v.  Barker,  12  Gray 
(Mass.)  345;  Western  Bank  v.  Mills,  7  Cush. 
(Mass.)  539;  Mills  v.  Rice,  6  Gray  (Mass.) 
458. 

Renewal  Given  to  Payee  at  Request  of  Indorsee 
of  Original. — Where  a  person  has  been  in- 
duced by  fraud  to  give  a  note,  and  before  its 
maturity,  and  before  discovering  the  fraud, 
he,  at  the  request  of  an  innocent  indorsee 
for  value,  gives  in  renewal  thereof  a  new 
note  payable  to  the  original  payee,  he  may 
set  up  the  original  fraud  in  defense  to  an 
action  by  the  payee  upon  the  note.  Nor  will 
the  defendant  be  precluded  from  this  defense 
by  proof  that  before  the  maturity  of  the 
original  note,  and  before  discovering  any 
fraud,  he  accepted  from  the  plaintiff  a  con- 
veyance of  property  which  was  made  on 
condition  that  he  should  pay  all  obligations 
given  by  him  to  the  plaintiff.  Sawyer  v. 
Wiswell,  9  Allen  (Mass.)  39. 

1.  Partial  Illegality. — Where  the  considera- 
tion for  the  original  notes  is  in  part  illegal, 


it  cannot  be  questioned  that  the  renewal 
notes  themselves  are  invalid  while  in  the 
hands  of  the  original  payees.  Pierce  v. 
Kibbee,  51  Vt.  559. 

2.  Purgation  of  Partial  Illegality. — In  Hubner 
v.  Richardson,  1819,  cited  in  Bailey  on  Bills 
(2d  Am.  ed.)  570,  A  lost  to  B  at  gaming, 
ninety  pounds  and  owed  him  other  money, 
and  for  upwards  of  twenty  pounds  of  the 
gaming  debt  and  upwards  of  seventy  pounds 
of  the  other  gave  him  a  one-hundred-pound 
note.  He  paid  part,  and  then  gave 
B  two  notes  for  forty-three  pounds  each, 
one  of  which  was  indorsed  to  the  plaintiff 
for  a  valuable,  consideration,  the  latter 
knowing  nothing  of  the  gaming  debt.  The 
defendant  promised  to  pay,  and  in  an  action 
on  the  note  it  was  contended  that  the  gaming 
consideration  vitiated  it  in  the  plaintiff's 
hands.  It  was  held  that  it  did  not.  It  was 
for  the  defendant  to  make  out  that  some  of 
the  gaming  debt  made  part  of  the  considera- 
tion of  this  renewal  note;  it  might  be  wholly 
included  in  the  other  note  which  did  not  ap- 
pear to  have  been  paid,  and  the  defendant's 
promise  to  pay  this  implied  an  election  on 
his  part  that  it  should  be  included  in  the 
other.  See  also  Crookshank  v.  Rose,  5  C.  & 
P.  19,  24  E.  C.  L.  194. 

3.  How  Usury  may  be  Purged. — In  McCul- 
lough  v.  Mitchell,  64  Ala.  250,  Stone,  J.,  said, 
in  speaking  of  the  effect  of  usury  laws  upon 
bills  and  notes,  or  other  transactions  to  which 
they  apply:  "They  impart  a  taint  to  all 
transactions  into  which  they  enter,  which  can 
be  purged  or  eliminated  only  in  one  of  two 
ways:  either  by  reformation  of  the  contract, 
rejecting  all  usurious  taint,  or  by  a  renewal 
of  the  note  or  contract  after  it  has  passed 
into  the  hands  of  an  innocent  purchaser  with- 
out notice  of  the  usury.  Simple  renewals  of 
the  evidence  of  a  debt  infected  with  usury 
stand  for  nothing." 

Voluntary  Renewal  of  Usurious  Paper  in  Hands 
of  Innocent  Purchaser. — The  courts  seem  agreed 
upon  the  proposition  that  where  a  negotiable 
instrument  or  other  debt  has  come  into  the 
hands  of  an  innocent  purchaser,  and  the 
maker  or  debtor  thereafter  voluntarily  gives 
him  a  new  evidence  of  debt  in  renewal,  or  as 
a  substitute  for  the  usurious  one,  the  original 
usury  cannot  be  pleaded  against  such  new 
obligation.     Call  v.  Palmer,  116  U.  S.  98, 
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Change  of  Securities  between  Original  Parties. — A  mere  change  of  securities  for  the 
same  usurious  loan  to  the  same  persons  who  reserved  the  usury  does  not  purge 
the  original  consideration  ;  and,  whether  the  new  security  is  in  renewal  of 
the  former  evidences  of  debt,  or  in  payment  of  the  debt  tainted  with  usury, 
the  original  taint  remains  until  a  new  consideration  intervenes.1 

Usurious  Paper  in  Renewal  of  Paper  Not  Usurious. — Where  paper  affected  with  usury 
is  given  in  renewal  of  paper  free  from  such  illegality,  it  has  been  held  that 
recovery  may  be  had  upon  the  original  instrument.8 

Renewal  of  Note  Delivered  as  a  Gift  — It  has  been  held  that  where  a  note  has  been 
executed  and  delivered  as  a  gift,  and  afterwards  taken  up  by  the  maker,  and  a 
new  note  given  for  a  larger  amount  in  lieu  of  it,  the  latter  being  likewise 
intended  as  a  gift,  the  giving  up  of  the  first  furnished  no  consideration  upon 
which  the  renewal  note  could  be  sustained  for  any  part  of  the  amount.3 

Renewal  of  Paper  Secured  by  Collateral. — Where  collateral  security  has  been  pledged 
for  the  payment  of  a  bill  or  note,  the  renewal  of  the  paper  does  not  amount 
to  an  extinguishment  of  the  debt,  and  is  not  a  payment  in  that  sense  so  as  to 
discharge  the  claim  of  the  creditor  on  the  collateral  security,  in  the  absence  of 
an  express  agreement  to  that  effect.4 

Renewal  with  Forged  Paper. — It  is  well  settled  that  payments  in  forged  paper, 
spurious  bills,  or  base  coin  are  void,  and  leave  the  original  debt  in  full  force 


affirming  2  McCrary  (U.  S.)  522;  Gee  v. 
Bacon,  9  Ala.  699;  McCullough  v.  Mitchell, 
64  Ala.  250,  affirming  59  Ala.  179;  Brincker- 
hoff  v.  Foote.  1  Hoffm.  Ch.  (N.  Y.)  291; 
Jackson  v.  Henry,  10  Johns.  (N.  Y.)  185,  6 
Am.  Dec.  328;  Kent  v.  Walton,  7  Wend.  (N. 
Y.)  256;  Powell  v.  Waters,  8  Cow.  (N.Y.)669; 
Smedberg  v.  Simpson,  2  Sandf.  (N.  Y.)  85; 
Smedberg  v.  Whittlesey,  3  Sandf.  Ch.  (N.  Y.) 
320.  See  also  Calvert  v.  Williams,  64  N.  Car. 
168;  Torbett  v.  Worthy,  I  Heisk.  (Tenn.) 
107. 

Renewal  after  Maturity  of  Original  Security 
and  Notice  to  Holder  of  Usury. — In  Smedberg 
v.  Simpson,  2  Sandf.  (N.  Y.)  85,  it  was  held 
that  the  fact  that  the  new  security  was  given 
after  the  original  one  had  become  due,  and 
that  the  holder  had  learned  of  the  usury, 
was  immaterial. 

Change  of  Parties  as  a  Purgation. — Where  a 
note  given  in  renewal  of  a  usurious  note  is 
signed  by  new  makers,  it  has  been  held  that 
the  new  note  is  free  from  the  taint  of  usury, 
since  the  taint  only  attaches  to  the  new 
instrument  in  cases  where  the  promisor  re- 
mains the  same.  Turner  v.  II  ulmc,  4  Esp.  N. 
P.  1 1 ;  Gresham  v.  Morrow,  40  Ga.  487;  Mac- 
ungie  Sav.  Bank  v.  Hottenstcin,  89  Pa.  St.  328; 
Keckley  v.  Union  Hank,  79  Va.  458.  See 
Drake  v.  Chandler,  18  Gratt.  (Va.)  909,  98 
Am.  Dec.  762.  But  this  doctrine  docs  not 
apply  to  a  renewal  note  between  the  same 
parties,  "though  it  may  be  strengthened  by 
the  engagement  of  a  new  surety  or  guaran- 
tor." Campbell  v.  Sloan,  62  Pa.  St.  481. 
And  appears  to  have  been  altogether  denied 
in  some  cases.  Bridge  v.  Hubbard,  15  Mass. 
96,  8  Am.  Dec.  86. 

Rescission  of  Novation  Renewal  of  Original 
Contract.  —  In  Archer  v.  McCray,  y>  Ga.  54^1, 
it  was  held  that  where  the  original  contract 
was  usurious,  and  there  was  a  novation  by  a 
new  party  being  introduced  into  it  in  one 
ear,  and  such  new  party  was  then  released 
y  consent  of  all  the  others,  and  the  old  con- 


tract was  renewed  by  the  two  original  parties 
without  any  purgation  of  the  usury,  the  re- 
newal of  the  old  usurious  contract  was  left 
affected  with  usury,  and  payments,  both 
prior  to  and  after  the  rescission,  were,  by 
law,  to  be  applied  to  the  principal  and  legal 
interest  alone. 

1.  Mere  Change  of  Securities. — King  v.  Perry 
Ins.,  etc.,  Co.,  57  Ala.  11S;  Pearson  v.  Bai- 
ley, 23  Ala.  537;  Masterson  v.  Grubbs,  70 
Ala.  408;  Walker  v.  Washington  Bank,  3 
How.  (U.  S.)  62;  Campbell  v.  Sloan,  62  Pa. 
St.  481.    See  also  the  title  Usury. 

2.  In  Leary  v.  Miller,  61  N.  Y.  488,  it  was 
held  that  where,  upon  the  maturity  of  a 
promissory  note,  a  renewal  note  is  given 
therefor  upon  a  usurious  agreement,  an  in- 
dorser  upon  both  the  original  and  the  re- 
newal note  is  not  discharged  from  his  liability 
on  the  original  note  because  of  failure  to 
give  due  notice  of  presentation  and  nonpay- 
ment of  the  second. 

3.  Copp  v.  Sawyer,  6  N.  H.  386. 

4.  Collins  v.  Dawley,  4  Colo.  138,  34  Am. 
Rep.  72.  See  Wiener  v.  Peacock,  31  Mo. 
APP.  238. 

Renewal  of  Note  Secured  by  Mortgage  after 
Stipulated  Time — Effect  upon  Second  Mortgage. 

—  In  Farmers  Bank  v.  Mutual  Assur.  Soc, 
4  Leigh  (Va.)  69,  a  mortgage  of  leasehold 
property  was  given  to  secure  to  the  Bank  of 
Virginia  the  contents  of  a  note  discounted 
for  the  mortgagor's  accommodation,  with 
Stipulation  that  the  note  should  be  renewed 
only  until  a  certain  time.  Afterwards  the 
same  property  was  mortgaged  to  the  Far- 
mers' Bank  to  secure  a  debt  due  it.  and  the 
Bank  of  Virginia  renewed  the  note  for  three 
years  after  the  time  originally  stipulated 
for.  It  was  held  that  such  prolonged  renew- 
als of  the  note  were  only  an  extension  of 
credit  for  the  same  debt,  and  that  they  in  no 
wise  impaired  the  lien  of  the  first  mortgage, 
and  that  the  Bank  of  Virginia  had  priority 
over  the  Farmers'  Bank. 
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ami  effect ;  consequently,  should  the  maker  of  a  note  renew  it  with  one  upon 
which  the  indorsements  are  forged,  the  original  debt  remains  in  full  force  and 
effect,  and  may  be  recovered  upon.1 

7.  Holder's  Right  of  Action  and  Proof  Thereof— Rights  of  Action  

(i)  Who  May  Bring  Action — In  General. — The  h6lder  of  a  bill  or  note  may 
bring  an  action  thereon,  and  the  defendant  cannot  object  to  the  plaintiff's 
w  ant  of  beneficial  interest  in  the  instrument  2  unless  his  possession  is  mala 
fide  and  may  work  some  prejudice  to  the  defendant.3 

Note  or  Bill  Payable  to  Bearer  or  Indorsed  in  Blank. — Mere  possession  of  a  bill  or  note 
payable  to  bearer  or  indorsed  in  blank  will  entitle  the  possessor  to  sue  in  his 
own  name.4 

Note  or  Bill  Specially  Payable. — But  upon  a  bill  or  note  payable  to  a  particular 
person  or  order,  the  action,  in  the  absence  of  statute  creating  a  different  rule, 
must  be  brought  in  the  name  of  such  person,  or,  where  the  instrument  is 
indorsed  in  full,  in  the  name  of  the  indorsee.5 


1.  Forged  Paper  in  Renewal. — Bank  v.  Bu- 
chanan, 87  Tenn.  32,  10  Am.  St.  Rep.  617; 
Ritter  v.  Singmaster,  73  Pa.  St.  400.  See 
also  Alpena  Nat.  Bank  v.  Greenbaum,  80 
Mich.  1;  Anderson  v.  Hawkins,  3  Hawks  (N. 
Car.)  568;  Ramsdale  v.  Horton,  3  Pa.  St.  330. 

Where  a  creditor  holding  a  note  in  which 
there  were  two  obligors  accepted,  as  a  re- 
newal thereof,  a  note  which  purported  to  be 
signed  by  both  obligors,  but  which  was  in 
fact  a  forgery  as  to  one  of  them,  he  having 
accepted  the  renewal  note  in  ignorance  that 
it  was  a  forgery  as  to  one  of  the  obligors, 
was  held  entitled  to  sue  and  recover  upon 
the  original  note,  since  there  was  no  consid- 
eration for  its  surrender.  Stratton  v.  Mc- 
Makin,  84  Ky.  641,  4  Am.  St.  Rep.  215.  See 
also  Covington  First  Nat.  Bank  v.  Gaines,  87 
Ky.  597- 

2.  Chalmers'  Bills  of  Exchange  (5th  Eng. 
ed.)  123;  Agra,  etc.,  Bank  v.  Leighton,  L.  R. 
2  Exch.  56;  Caldwell  v.  Lawrence,  84  111.  161; 
Beekman  v.  Wilson,  9  Met.  (Mass.)  434. 

Effect  of  Statutes  upon  Right  of  a  Nominal 
Holder.  —  The  question  has  been  raised 
whether,  under  statutes  requiring  actions  to 
be  brought  in  the  name  of  the  real  party  in 
interest,  a  nominal  holder  of  negotiable  paper 
may  maintain  a  suit.  In  the  following  cases 
it  has  been  held  that  the  nominal  holder  may 
sue  notwithstanding  such  statute;  Cottle  v. 
Cole,  20  Iowa  481;  City  Bank  v.  Perkins,  29 
N.  Y.  554;  Eaton  v.  Alger,  47  N.  Y.  5^5,  over- 
ruling 57  Barb.  (N.  Y.)  179. 

But  in  other  cases  it  has  been  held  that  the 
real  party  in  interest  must  bring  the  action. 
Swift  v.  Ellsworth,  10  Ind.  205.  71  Am.  Dec. 
316;  Carpenter  v.  Miles,  17  B.  Mon.  (Ky.) 
593. 

Actions  by  Particular  Parties. — Agents,  see 
the  title  Agency,  vol.  1,  pp.  1141,  1162.  Part- 
ners, see  the  title  Partnership;  and  supra, 
this  title,  Capacity  and  Authority  of  Parties. 
Executors  and  administrators,  see  the  title 
Executors  and  Administrators;  and  supra, 
this  title,  Capacity  and  Authority  of  Parties. 
Married  women,  see  the  title  Husband  and 
Wife;  and  supra,  this  title,  Capacity  and 
Authority  of  Parties. 

Pledgor  and  Pledgee — Action  by  Pledgor. — It 
has  been  decided  that  the  pledgor  of  a  note 


given  as  collateral  security  may  maintain  an 
action  thereon,  or  may  transfer  the  instru- 
ment to  a  third  person,  who  may  sue  in  his 
own  name,  provided  in  either  case  that  the 
lien  on  the  pledge  be  discharged  before  judg- 
ment. Fisher  v.  Bradford,  7  Me.  28.  See 
Howe  v.  Ould,  28  Gratt.  (Va.)  1;  Prescott  v. 
Leonard,  32  Kan.  142.  See  the  title  Pledge 
and  Collateral  Security. 

Action  by  Pledgee. — And  the  pledgee  of  ne- 
gotiable paper  deposited  as  collateral  security 
may  bring  an  action  in  his  own  name  to  re- 
cover thereupon.  Houser  v.  Houser,  43  Ga. 
415;  Sheldon  v.  Middleton,  10  Iowa  17' 
Louisiana  State  Bank  v.  Gaiennie,  21  La. 
Ann.  555;  Bowman  v.  Wood,  15  Mass.  534; 
Hilton  v.  Waring,  7  Wis.  492.  See  supra, 
this  title,  Rights  of  Holder — Value. 

Joint  Holders  Not  Partners  must  AH  Sue  To- 
gether upon  a  Bill  or  Note.  —  Willoughby  v. 
Willoughby,  5  N.  H.  244.  See  Blanckenha- 
gen  v.  Blundell,  2  B.  &  Aid.  417;  Watson  v. 
Evans,  I  H.  &  C.  662;  Tisdale  v.  Maxwell,  58 
Ala.  40;  Ryhiner  v.  Feickert,  92  111.  305,  34 
Am.  Rep.  130;  Stauffer  v.  Doty,  2  Kan.  App. 
149.  See  supra,  this  title,  Form  and  Interpre- 
tation— As  to  Parties — Designation  of  Payee. 

Action  by  the  Assignee  of  a  Part  Interest  in  a 
Negotiable  Instrument. — See  the  title  Assign- 
ments, vol.  2,  p.  1069. 

3.  McHenry  v.  Ridgely,  3  111. '309;  Whiteford 
v.  Burckmyer,  1  Gill  (Md.)  127,  39  Am.  Dec. 
640;  Burckmyer  v.  Whiteford,  6  Gill  (Md.)i; 
Guernsey  v.  Burns,  25  Wend.  (N.  Y.)  411; 
Wells  v.  Schoonover,  9  Heisk.  (Tenn.)  805. 

4.  Law  v.  Parnell,  7  C.  B.  N.  S.  282,  97  E. 
C.  L.  282;  Towne  v.  Wason,  128  Mass.  517. 
See  also  supra,  this  title,  Presumptions  in 
Favor  of  Holder;  Negotiation  by  Indorsement — 
Indorsement  in  Blank. 

5.  Pease  v.  Hirst,  10  B.  &  C.  122,  21  E.  C. 
L.  38;  Attwood  v.  Rattenbury,  6  Moore  579, 
17  E.  C.  L.  61;  Hull  v.  Conover,  35  Ind.  372; 
Robinson  v.  Wilkinson,  38  Mich.  301;  Fine  v. 
High  Bridge  M.  E.  Church  Assoc.,  44  N.  J. 
L.  14S;  Nichols  v.  Gross,  26  Ohio  St.  425.  See 
the  title  Assignments,  vol.  2,  pp.  1016,  1017; 
and  supra,  this  title,  Transfer — Negotiation 
and  Assignment  by  Delivery — Of  Instruments 
Payable  to  Order. 

Action  upon  a  Bill  or  Note  Negotiated  to  a  Per- 
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Holder's  Bight  of  Action. 


(2)  Against  Whom  Action  viay  be  Brought  —  At  Common  Law. — The  con- 
tracts of  the  acceptor  or  maker  and  the  indorsers  of  a  bill  or  note  are  entirely 
distinct,  and  it  is  necessary  at  common  law  to  bring  a  separate  action  against 
each.1 

By  statute. — But  by  statute  in  many  jurisdictions  a  joint  action  may  be 
brought  against  all  the  parties  liable.2 

(3)  When  Right  of  Action  Accrues — Bill  or  Note  Payable  on  Demand. — Upon  a  bill 
or  note  payable  on  demand  the  holder's  right  of  action  accrues  at  once,  with- 
out demand,  and  this  is  true  even  though  the  instrument  be  payable  with 
interest.3 

Bill  or  Note  Payable  after  Demand. — But  if  by  its  terms  the  bill  or  note  is  not 
payable  until  after  a  demand  made  or  notice  given,  no  action  can  be  main- 
tained by  the  holder  until  after  such  condition  has  been  complied  with.4 

When  a  Bill  is  Not  Accepted. — When  the  drawee  of  a  bill  of  exchange  fails  or 
refuses  to  accept  it,  an  action  may  be  commenced  immediately  against  the 
drawer  or  indorsers  thereof,  and  is  not  postponed  until  the  maturity  of  the 
bill.5 


son  Other  than  the  Payee. — See  the  title  Ac- 
commodation Paper,  vol.  i,p.  381.  See  also 
supra,  this  title,  The  Execution  of  the  Instru- 
ment— Delivery. 

Restrictive  Indorsements. — As  to  the  right  of 
action  upon  paper  restrictively  indorsed,  see 
supra,  this  title,  Transfer — Negotiation  by  In- 
dorsement. 

1.  Separate  Actions  Necessary. — Walker  v. 
Walker,  7  Ark.  542;  Watson  v.  Hog,  7  Yerg. 
(Tenn.)  344.  See  Chitty  on  Bills  *538; 
Ross  v.  Jones,  22  Wall.  (U.  S.)  589;  and  infra, 
this  title,  Liabilities  of  Parties — Indorsement 
an  Independent  Contract. 

2.  Statutes  Providing  for  Joint  Action — Mas- 
sachusetts.— Pub  Stat.  1882,  c.  167,  §  4. 

New  York. — Diossy's  Code  Civ.  Pro.,  § 
454- 

Ohio. — Whittakcr's  Anno.  Civ.  Code,  §  5006. 
Virginia.—  Code  1887,  §2853. 
For  other  enactments  to  the  like  effect  see 
the  statutes  and  codes  of  the  several  states. 

3.  Immediate  Right  of  Action  on  a  Demand 
Bill  or  Note — England. — Norton  v.  Ellam,  2 
M.  &  W.  461. 

California. — Bell  v.  Sackett,  38  Cal.  407; 
Cousins  v.  Partridge,  79  Cal.  224;  Jones  v. 
Nicholl,  82  Cal.  32. 

Massachusetts.  —  Little  v.  Blunt,  9  Pick. 
(Mass.)  488. 

Michigan.  —  Palmer  v.  Palmer,  36  Mich. 
487,  24  Am.  Rep.  605. 

New  fersey.  —  Larason  v.  Lambert,  12  N.  J. 
L.  247. 

New  York. — Wcnman  v.  Mohaxvk  Ins.  Co., 
13  Wend.  (N.  Y.)  268,  28  Am.  Dec.  464;  How- 
land  v.  Edmonds,  24  N.  Y.  307,  reversing  33 
Barb.  (N.  Y.)  433;  Bartholomew  v.  Seaman, 
25  Hun  (N.  Y.)  619;  Hirst  v.  Brooks,  50 
Barb.  (N.  Y.)  334,  overruling  Scovil  v.  Scovil, 
45  Barb.  (N.  Y.)  517;  Herrick  v.  Woolvcrton, 
41  N.  Y.  581,  1  Am.  Rep.  461,  reversing  42 
Barb.  (N.  Y.)  50;  Wheeler  v.  Warner,  47  N. 
Y.  519,  7  Am.  Rep.  478,  distinguishing  Mer- 
ritt  v.  Todd,  23  N.  Y.  28,  80  Am.  Dec.  243; 
McMullcn  v.  Raffcrty,  89  N.  Y.  456;  Shutts 
v.  Fingar,  100  N.  Y.  539,  53  Am.  Rep.  231; 
Mills  v.  Davis,  113  N.  Y.  243. 

Ohio. — Hill  v.  Henry,  17  Ohio  9. 


Texas. — Henry  v.  Roe,  83  Tex.  446. 
See  also  supra,  this  title,  Diligence  Required 
of  Holder. 

Payable  on  Demand  after  Date. — In  Fenno  v. 
Gay,  146  Mass.  118,  the  court  said:  "  A  prom- 
issory note  payable  '  on  demand  after  date' 
is  not  a  note  payable  on  time,  but  '  is  an 
ordinary  demand  note,  payable  at  once  on  de- 
mand, on  which  an  action  could  have  been 
brought  immediately  after  it  was  given,  with- 
out any  demand.'"  See  also  O'Neil  v.  Mag- 
ner,  81  Cal.  631;  Hitchings  v.  Edmands,  132 
Mass.  338. 

Demand  Note  with  Interest  after  a  Certain 
Time. — When  a  note  was  made  payable  on 
demand,  but  provided  that  it  was  not  to  be- 
gin to  draw  interest  until  after  the  expiration 
of  a  certain  time,  it  was  held  that  the  holder 
might  maintain  his  suit  at  once.  Newman  v. 
Kettelle,  13  Pick.  (Mass.)  418;  Loring  v.  Gur- 
ney,  5  Pick.  (Mass.)  15. 

4.  England. — Holmes  v.  Kerrison,  2  Taunt. 
323;  Norton  v.  Ellam,  2  M.  &  W.  461;  Thorpe 
v.  Coombe,  8  D.  &  R.  347,  16  E.  C.  L.  344; 
Thorpe  v.  Booth,  R.  &  M.  388,  21  E.  C.  L.468. 

Delaware. — Wolfe  v.  Whiteman,  4  Harr. 
(Del.)  246. 

New  York. — Wenman  v.  Mohawk  Ins.  Co., 
13  Wend.  (N.  Y.)  268,  28  Am.  Dec.  464;  How- 
land  v.  Edmonds,  24  N.  Y.  307. 

Pennsylvania. — Taylor  v.  Witman,  3  Grant's 
Cas.  (Pa.)  138. 

But  see  Palmer  v.  Palmer,  36  Mich.  487,  24 
Am.  Rep.  605. 

When  a  promissory  note,  though  made  pay- 
able one  day  after  date,  contains  a  further 
stipulation  for  the  punctual  payment  of  in- 
terest annually,  and  of  the  principal  on  thirty 
days'  notice,  a  right  of  action  for  the  princi- 
pal does  not  accrue  until  the  expiration  of 
thirty  davs  after  demand  or  notice.  Massic 
v.  Byrd,  87  Ala.  672. 

5.  Drawer  or  Indonors  Liable  to  an  Immediate 
Action  upon  tho  Nonaccoptanco  of  a  Bill — Eng- 
land.—  Mil  ford  v.  Mayor,  Doug.  55;  Bright  v. 
Purrier,  Buller'f  N.  P.  269  a;  Ballingalls  v. 
(Hosier,  3  East  481. 

United  States.  —  Evans  V.  Gee,  n  Pet.  (U. 
S.)  80. 
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Effect  of  Acceptance  supra  Protest. — But  it  is  probable  that  an  acceptance  supra 
protest  will  suspend  the  action  arising  upon  the  nonacceptance  of  the  drawee.1 

On  the  Day  Due  or  the  Next  Day. — There  is  a  direct  conflict  of  authority  as  to 
whether  an  action  may  be  brought  upon  a  bill  or  note  on  the  day  when  it  is 
due,  or  whether  it  is  necessary  to  wait  the  full  expiration  of  that  day  before 
bringing  suit.  It  has  been  held  in  some  jurisdictions  that  after  a  demand  made 
on  the  day  when  the  instrument  is  due,  and  a  refusal  to  pay,  the  holder  may 
proceed  on  that  very  day  against  the  acceptor  or  maker,  and  also  against  the 
indorser,  after  notice  duly  given  ;  2  while  in  other  jurisdictions  an  action  brought 
on  that  day  has  been  held  premature.3 

b.  PROOF  OF  Cause  of  Action — (i)  Production  of  the  Instrument. — In 
accordance  with  the  general  rule  that  the  best  evidence  possible  must  be  ad- 
duced, the  plaintiff  in  an  action  upon  a  bill  or  note  must  produce  the  instru- 
ment sued  upon  if  possible.4 


Connecticut. —  Sterry  v.  Robinson,  I  Day 
(Conn.)  II. 

Massachusetts. — Watson  v.  Loring,  3  Mass. 
557;  Lenox  v.  Cook,  8  Mass.  460. 

New  York. — Mason  v.  Franklin,  3  Johns. 
(N.  Y.)  202;  Weldon  v.  Buck,  4  Johns.  (N.  Y.) 
144;  Miller  v.  Hackley,  5  Johns.  (N.  Y.)  375, 
4  Am.  Dec.  372. 

South  Carolina. — Winthrop  v.  Pepoon,  I 
Bay  (S.  Car.)  468. 

1.  Benjamin's  Chalmers'  Digest,  1881,  art. 
48.  P-  55- 

2.  On  the  Day  Due — Arkansas. — Holland  v. 
Clark,  32  Ark.  697;  Heise  v.  Bumpass,  40 
Ark.  545. 

Maine. — Flint  v.  Rogers,  15  Me.  67;  Gree- 
ley v.  Thurston,  4  Me.  479,  16  Am.  Dec.  285; 
Ammidown  v.  Woodman,  31  Me.  580;  Veazie 
Bank  v.  Winn,  40  Me.  62;  Vandesande  v. 
Chapman,  48  Me.  262. 

Massachusetts. — Shed  v.  Brett,  I  Pick. 
(Mass.)  401,  11  Am.  Dec.  209;  Staples  v. 
Franklin  Bank,  1  Met.  (Mass.)  43,  35  Am. 
Dec.  345;  New  England  Bank  v.  Lewis,  2 
Pick.  (Mass.)  125;  Gordon  v.  Parmelee,  15 
Gray  (Mass.)  413;  Estes  v.  Tower,  102  Mass. 
65,  3  Am.  Rep.  439. 

New  Hampshire. — Dennie  v.  Walker,  7  N. 
H.  201. 

South  Carolina. — Wilson  v.  Williman,  I  Nott 
&  M.  (S.  Car.)  440;  McKenzie  v.  Durant,  9 
Rich.  L.  (S.  Car.)  61. 

Tennessee. — Coleman  v.  Ewing,  4  Humph. 
(Tenn.)  241. 

See  Crenshaw  v.  M'Kiernan,  Minor  (Ala.) 
295;  Church  v.  Clark,  21  Pick.  (Mass.)  310. 

As  to  demand  and  notice,  see  supra,  this  title, 
Diligence  Required  of  the  Holder. 

3.  No  Action  on  the  Day  when  Due — England. 
— Wells  v.  Giles,  2  Gale  209. 

California. — McFarland  v.  Pico,  8  Cal.  626. 

Indiana. — Benson  v.  Adams,  69  Ind.  353, 
35  Am.  Rep.  220. 

New  York. — Osborn  v.  Moncure,  3  Wend. 
(N.  Y.)  170;  Smith  v.  Aylesworth,  40  Barb. 
(N.  Y.)  104;  Oothout  v.  Ballard,  41  Barb.  (N. 
Y.)33- 

Pennsylvania.  —  Bavan  v.  Eldridge,  2  Miles 
(Pa.)  353;  Taylor  v.  Jacoby,  2  Pa.  St.  495,  45 
Am.  Dec.  615;  Coleman  v.  Carpenter,  9  Pa. 
St.  178,  49  Am.  Dec.  552. 

The  following  cases  hold  that  an  action  on 
the  day  when  the  instrument  is  due  cannot 


be  maintained,  but  may  perhaps  be  distin- 
guished, as  it  does  not  appear  whether  a  de- 
mand was  made  or  not: 

Alabama. — Randolph  v.  Cook,  2  Port.  (Ala.) 
286. 

California. — Wilcombe  v.  Dodge,  3  Cal. 
260,  58  Am.  Dec.  411;  Davis  v.  Eppinger,  18 
Cal.  378,  79  Am.  Dec.  184. 

Illinois. — Walter  v.  Kirk,  14  111.  55. 

Michigan. — Wiesinger  v.  Benton  Harbor 
First  Nat.  Bank  (Mich.  1895),  64  N.  W.  Rep. 
59,  citing  2  Am.  &  Eng.  Encyc.  of  Law  (1st 
ed.)  396. 

Mississippi. — Wiggles.  Thomason,  11  Smed. 
&  M.  (Miss.)  452;  Winston  v.  Miller,  12  Smed. 
&  M.  (Miss.)  550;  Wheeless  v.  Williams,  62. 
Miss.  369,  52  Am.  Rep.  190. 

Pennsylvania. — Thomas  v.  Shoemaker,  6' 
W.  &  S.  (Pa.)  179. 

Texas. — Moore  v.  Hollaman,  25  Tex  Supp. 
81;  Campbell  v.  Lane,  25  Tex.  Supp.  93;  Cox. 
v.  Reinhardt,  41  Tex.  591;  Watkins  v.  Willis, 
58  Tex.  521. 

See  Hinton  v.  Duff,  11  C.  B.  N.  S.  724,  103. 
E.  C.  L.  724;  Blitch  v.  Brewer  (Ga.  1889),  9 
S.  E.  Rep.  1837,  citing  2  Am.  &  Eng.  Encyc. 
of  Law  (1st  ed.)  396;  Hogan  v.  Cuyler,  8 
Cow.  (N.  Y.)  203;  Hopping  v.  Quin,  12  Wend. 
(N.  Y.)  517- 

English  Bills  of  Exchange  Act. — In  Kennedy 
v.  Thomas  (1894),  2  Q.  B.  759,  construing  Bills 
of  Exchange  Act,  1882,  §  14,  subs.  1,  making 
a  bill  "due  and  payable  on  the  last  day  of 
grace,"  it  was  held  that  the  holder  of  a  bill 
had  no  cause  of  action  against  the  acceptor 
or  other  parties  thereto  until  the  expiration 
of  the  last  day  of  grace,  though  payment  had 
been  demanded  and  refused,  and  that  an 
action  brought  on  the  last  day  of  grace  must- 
be  dismissed  as  premature. 

Note  Made  and  Payable  in  Foreign  Jurisdictions. 
— In  Sutcliffe  v.  Humphreys,  58  N.  J.  L.  42, 
the  court  said  that  as  the  note  sued  upon  was 
made  in  Pennsylvania  and  payable  in  Eng- 
land, it  would  follow  the  decisions  of  those 
jurisdictions,  and  that  an  action  upon  the 
note  could  not  be  brought  until  after  the  ex- 
piration of  the  day  upon  which  it  was  due. 

4.  2  Greenleaf  on  Evidence,  §  156;  Chitty 
on  Bills  625.  See  Wells  v.  Whitehead,  15 
Wend.  (N.  Y.)  527. 

Lost  or  Destroyed  Bills  or  Notes  — See  the  title 
Lost  Papers. 
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Amount  of  Recovery. 


(2)  Execution  and  Indorsement — Signature  of  Maker  and  Acceptor.  —  Unless 
admitted  by  the  defendant,  it  is  necessary  for  the  party  seeking  to  recover 
upon  a  bill  or  note  in  an  action  against  the  maker  or  acceptor  thereof  to  prove 
the  signature  of  such  maker  or  acceptor.1 

Indorsements.  —  If  the  plaintiff  claims  title  through  any  indorsement  or 
indorsements,  he  must  prove  these;8  but  no  indorsement  prior  to  that  of  the 
defendant  need  be  proved;3  and  if  the  instrument  has  been  indorsed  in 
blank,  proof  of  any  indorsement  subsequent  thereto  is  unnecessary.4 

(3)  Identity  of  Parties. — Proof  of  the  identity  of  each  party  to  a  bill  or 
note  must  be  made  if  put  in  issue,  but  this  requirement  is  generally  satisfied 
by  proving  that  the  party  has  the  same  name.5 

(4)  Parties  as  Witnesses. — Whether  a  party  to  a  bill  or  note  is  a  competent 
witness  to  testify  as  to  its  invalidity  is  a  question  about  which  the  authorities 
differ,  and  will  be  treated  of  elsewhere  in  this  work.6 

8.  Amount  of  Recovery  and  Damages — a.  Amount  of  Recovery — (1)  In 
Case  of  Want  or  Failure  of  Consideration. — The  general  rule  that  the  holder  of 
a  bill  or  note  may  recover  the  full  face  value  thereof,  when  a  recovery  can  be 
had  at  all,  is  subject  to  exceptions.  As  has  been  stated  elsewhere  in  this  title, 
between  immediate  parties  a  want  or  failure  of  consideration  will  diminish  the 
amount  recoverable  pro  tanto.7 

(2)  By  Transferee  for  Less  than  Face  Value — (a)  Against  Remote  Parties. — In  a 
case  where  the  transfer  of  a  bill  or  note  is  not  usurious  in  its  nature,  the  ques- 


1.  Execution  by  the  Maker  or  Acceptor  must 
be  Proved. — Byles  on  Bills  and  Notes  *438. 
See  Chaffee  v.  Taylor,  3  Allen  (Mass.)  598; 
Blum  v.  Sallis,  24  La.  Ann.  118. 

Proof  of  Execution  Dispensed  with. — Proof  of 
execution,  and  likewise  of  indorsement,  is 
sometimes  made  unnecessary  by  statute  or 
rules  of  court.  Mills  v.  U.  S.  Bank,  u 
Wheat.  (U.  S.)  431. 

2.  Indorsements  Constituting  Title  must  be 
Proved.  —  England.  —  Duncan  v.  Scott,  I 
Campb.  101;  Smith  v.  Chester,  1  T.  R.  654. 

Alabama. — Slaughter  v.  Montgomery  First 
Nat.  Bank,  109  Ala.  157. 

California.  —  Pinkham  v.  McFarland,  5 
Cal.  137;  Poorman  v.  Mills,  35  Cal.  118,  95 
Am.  Dec.  90;  Rauer  v.  Broder,  107  Cal.  282. 

Louisiana.  —  Blum  v.  Sallis,  24  La.  Ann. 
Ii3. 

Maryland. — Williams  v.  Drexel,  14  Md.  566. 
Massachusetts. — Blakely  v.  Grant,  6  Mass. 
386. 

Mi,  higan. — Spicer  v.  Smith,  23  Mich.  96. 

Missouri.  —  Mayer  v.  Old,  51  Mo.  App.  214; 
Union  Sav.  Assoc.  v.  Diebold,  I  Mo.  App. 
323- 

Nebraska. — Schroedcr  v.  Niclson,  39  Neb. 
335- 

New  York.  —  Ensign  v.  Hooker,  16  Misc. 
Rep.  (N  Y.  City  Cl.)  492. 

See  Keith  v.  Champer,  69  Ind.  477;  Wal- 
lace v.  Reed,  70  Ind.  263;  Bank  of  America  v. 
Senior,  11  R.  I.  37ft. 

As  to  Striking  Out  Indorsements,  see  supra, 
this  title,  Negotiation  by  Indorsement. 

Minnesota  Statute.  —  Under  the  statute  of 
Minnesota  (Gen.  Stat.  1894,  §  5751),  in  an  ac- 
tion by  the  indorsee  against  the  maker  of  a 
note,  the  indorsement  of  the  payee  is  prima 
facie  genuine.  Merchants',  etc.,  Sav.  Bank 
v.  Cross  (Minn.  1896),  67  N.  W.  Rep.  1 147. 
See  McCormick  Harvesting  Mach.  Co.  v. 
Douccttc,  61  Minn.  40. 


Note  Payable  to  A  B  or  Bearer. —  In  an  action 
upon  a  note  payable  to  A  B  or  bearer,  it  is 
not  necessary  for  the  plaintiff  to  prove  the 
handwriting  of  the  indorser,  although  A  B 
has  indorsed  the  note.  Wilbour  v.  Turner, 
5  Pick.  (Mass.)  526. 

Proof  of  Signature. — As  to  the  evidence  ad- 
missible and  sufficient  to  prove  the  signature 
of  the  indorsee,  maker,  acceptor,  or  drawer, 
see  the  titles  Admissions,  vol.  i,  p.  670; 
Handwriting. 

3.  Critchlow  v.  Parry,  2  Campb.  182; 
Woodward  v.  Harbin,  1  Ala.  104;  Ricard  v. 
Harrison,  19  La.  Ann.  181. 

Between  Indorsee  and  Indorser. — In  actions 
between  an  indorsee  and  an  indorser  it  is 
unnecessary  to  prove  the  execution  of  the 
instrument  by  the  maker  or  acceptor.  Lam- 
bert v.  Pack,  1  Salk.  127;  Lambert  v.  Oakes, 
1  Ld.  Raym.  443;  Bestor  v.  Walker,  9  111.  3; 
Bcstor  v.  Phelps,  17  III.  592. 

4.  Smith  v.  Clarke,  1  Esp.  N.  P.  180.  See 
Walker  v.  Macdonald,  2  Exch.  527. 

5.  Evidence  as  to  the  Identity  of  the  Parties  — 
England.  —  Bulkeley  v.  Butler,  2  B.  &  C.  434, 
9  E.  C.  L.  133;  Sewcll  v.  Evans,  4  Q.  B.  626, 
45  E.  C.  L.  626;  Greenshields  -'.  Crawford,  9 
M.  &  W.  314;  Whitelocke  v.  Musktovc,  1 
Cromp.  &  M.  511. 

Alabama. — Curry  v.  Mobile  Bank,  8  Port. 
(Ala.)  360;  Hunt  v.  Stewart,  7  Ala.  525. 

California.— Cumberland  College  v.  Ish,  22 
Cal.  641. 

Massachusetts. — Chaffee  v.  Taylor,  3  Allen 
(Mass.)  598. 

Missouri.  —  National  Bank  v.  Pennington, 
42  Mo.  App.  355. 

Sec  the  titles  IDENTITY  and  Name. 

6.  Competency  of  Witnesses.  -A s  to  this,  and 
for  a  general  discussion  of  the  competency 
of  witnesses  in  an  action  upon  these  instru 
merits,  see  the  title  Witnesses. 

T.  Sec  supra,  this  title,  Consideration. 
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tion  often  arises  as  to  the  amount  that  the  holder  may  recoverfrom  the  several 
parties  liable  thereupon.1  The  general  rule  is  that,  as  against  the  maker, 
acceptor,  or  other  remote  parties,  a  bona  fide  holder  may  recover  the  full  face 
value  of  the  instrument,  regardless  of  the  price  paid  by  him  for  it.2 

Modification  of  the  Rule. — But  it  has  been  held  that  when  negotiable  paper  was 
tainted  with  fraud  or  illegality  in  its  inception,  or  fraudulently  put  into  circula- 
tion, even  a  bona  fide  holder's  recovery  is  limited  to  the  sum  paid  by  him, 
with  interest.3  This  distinction  has  been  denied  in  several  jurisdictions,  and 
upon  principle  its  correctness  is  very  doubtful.4    It  has  been  expressly  decided 


1.  For  a  discussion  of  the  principle  which 
determines  whether  or  not  such  a  transac- 
tion is  usurious,  see  the  title  Usury. 

2.  Full  Face  Value  Recoverable  —  United 
States. — Dresser  v.  Missouri,  etc.,  R.  Constr. 
Co.,  93  U.  S.  92;  Wade  v.  Chicago,  etc.,  R. 
Co.,  149  U.  S.  327. 

Indiana. — Murphy  v.  Lucas,  58  Ind.  360. 
Iowa. — Lay  v.  Wissman,  36  Iowa  305. 
Kentucky. — Oldham  v.  Turner,  3  B.  Mon. 
(Ky.)  67. 

Massachusetts. — Babson  v.  Webber,  9  Pick. 
(Mass.)  163;  Tobey  v.  Chipman,  13  Allen 
(Mass.)  123. 

Missouri. — Moore  v.  Candell,  11  Mo.  614. 

New  Jersey. — Durant  v.  Banta,  27  N.  J.  L. 
624;  Importers',  etc.,  Nat.  Bank  v.  Littell,  47 
N.  J.  L.  233. 

New  York. — Cram  v.  Hendricks,  7  Wend. 
(N.  Y.)  569;  Ingalls  v.  Lee,  9  Barb.  (N.  Y.) 
647;  Howe  v.  Potter,  61  Barb.  (N.  Y.)  356. 

See  the  title  Accommodation  Paper,  vol.  1, 
p.  369. 

3.  Distinction  in  the  Case  of  a  Fraudulent  or 
Illegal  Instrument  —  Nebraska. — Faulkner  v. 
White,  33  Neb.  199;  Cheney  v.  Campbell,  28 
Neb.  376. 

New  Jersey. — De  Kay  v.  Hackensack  Water 
Co.,  38  N.  J.  Eq.  158. 

New  York.  —  Huff  v.  Wagner,  63  Barb. 
(N.  Y.)2I5;  Hargerz*.  Wilson,  63  Barb.  (N.Y.) 
237;  Hyman  v.  American  Electric  Forge  Co., 
18  Misc.  Rep.  (N.  Y.  City  Ct.)  381. 

Tennessee. — Oppenheimer  v.  Farmers',  etc., 
Bank  (Tenn.  1896),  36  S.  W.  Rep.  705;  Hole- 
man  v.  Hobson,  8  Humph.  (Tenn.)  127;  Petty 
v.  Hannum,  2  Humph.  (Tenn.)  102,  36  Am. 
Dec.  303. 

See  also  Daniels  v.  Wilson,  21  Minn.  530; 
Campbell  v.  Nichols,  33  N.  J.  L.  81;  Allaire 
v.  Hartshorne,  21  N.  J.  L.  665,  47  Am.  Dec. 
175;  Perry  v.  Council  Bluffs  City  Water- 
Works  Co.,  67  Hun  (N.  Y.)  456,  affirmed  in 
143  N.  Y.  637;  Watson  v.  Russell,  3  B.  &  S. 
34,  113  E.  C.  L.  34. 

Instrument  Fraudulent  in  Its  Inception. — In 
Holcomb  v.  Wyckoff,  35  N.  J.  L.  35,  10  Am. 
Rep.  219,  the  court  said:  "  The  principle  is  a 
general  one,  that  on  a  bill  or  note  which  is 
void  between  the  original  parties  for  want  of 
consideration,  as  being  mere  accommodation 
paper,  or  having  been  obtained  by  fraud 
or  fraudulently  misappropriated,  a  bona  fide 
indorser  for  value  can  only  recover  the 
amount  that  he,  or  some  prior  holder  through 
whom  he  derives  title,  has  paid  for  it." 

In  Todd  v.  Shelbourne,  8  Hun  (N.  Y.)  510, 
where  it  appeared  that  the  note  was  never 
delivered  by  the  maker  to  the  transferee, 


and  so  was  never  a  legal  obligation  in  his 
hands,  it  was  held  that  a  purchaser  from  the 
payee  could  only  recover  from  the  maker  the 
amount  paid  by  the  purchaser,  with  interest. 

Note  Fraudulently  Obtained. — One  who  pur- 
chases a  promissory  note  made  by  another, 
and  pays  for  it  partly  in  cash  and  partly 
by  discharging  a  precedent  debt  due  to  him 
from  the  person  of  whom  he  buys  it,  is  a 
bona  fide  holder  to  the  extent  of  the  money 
paid  by  him,  and  may  recover  that  sum  of 
the  maker;  but  if  the  jury  find  that  the  note 
was  fraudulently  obtained,  this  will  consti- 
tute a  valid  defense  to  the  action  to  the 
amount  of  the  debt  discharged.  Cardwell  v. 
Hicks,  37  Barb.  (N.  Y.)  458. 

Iowa  Statute. — Under  section  2114,  Code  of 
Iowa,  amended  by  Act  22  General  Assembly, 
c.  90,  the  holder  can  recover  from  the  maker 
of  a  note  obtained  by  fraud  only  the  amount 
paid  by  him,  with  interest  and  costs.  Rich- 
ards v.  Monroe,  85  Iowa  359,  39  Am.  St.  Rep. 
301. 

4.  Distinction  Denied — United  States. — Crom- 
well v.  Sac  County,  96  U.  S.  51;  Florida 
Cent.  R.  Co.  v.  Schutte,  103  U.  S.  118;  Butter- 
field  v.  Ontario,  32  Fed.  Rep.  891. 

Iowa. — Lay  v.  Wissman,  36  Iowa  305. 

Maine. — Hobart  v.  Penny,  70  Me.  248. 

Maryland. — Williams  v.  Huntington,  68 
Md.  590,  6  Am.  St.  Rep.  477. 

Texas. — Petri  v.  Fond  du  Lac  First  Nat. 
Bank,  83  Tex.  424,  29  Am.  St.  Rep.  657;  Den- 
ton Lumber  Co.  v.  Fond  du  Lac  First  Nat. 
Bank  (Tex.  1892),  18  S.  W.  Rep.  962. 

IVisconsin. — Bange  v.  Flint,  25  Wis.  544. 

See  also  Tilden  v.  Blair,  21  Wall.  (U.  S.) 
241;  Sully  v.  Goldsmith,  32  Iowa  397. 

In  Kitchen  v.  Loudenback,  48  Ohio  St.  177. 
29  Am.  St.  Rep.  540,  affirming  3  Ohio  Cir.  Ct. 
Rep.  228,  where  it  appeared,  in  an  action  by 
the  indorsee  against  the  maker,  that  the 
note  was  tainted  in  its  inception  with  fraud 
and  illegality,  it  was  held,  after  a  careful  con- 
sideration of  the  question,  that  the  plaintiff 
might  recover  the  full  face  value  of  the  note 
although  he  had  given  a  less  sum  therefor. 
Spear,  J.,  delivering  the  opinion  of  the  court, 
said:  "  We  think  the  more  logical  rule,  as 
well  as  the  safer  and  sounder  one,  is  that 
the  bona  fide  purchaser,  at  whatever  price, 
takes  the  entire  obligation  of  the  maker. 
The  amount  paid  is  important  as  bearing  on 
the  bona  fides  of  the  purchase;  but  when  it 
has  been  ascertained  from  all  the  circum- 
stances that  the  purchase  was  made  in  good 
faith,  before  due,  in  the  ordinary  course  of 
business,  the  recovery  should  be  the  amount 
of  the  note  and  interest." 
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that  a  mere  want  or  failure  of  consideration  between  the  original  parties  will 
not  limit  the  amount  of  recovery  between  remote  parties.1 

Notice  of  Fraud  after  Part  Payment. — The  purchaser  of  negotiable  paper  tainted 
with  fraud  or  illegality,  who  has  paid  only  part  of  the  purchase  price  before 
receiving  notice  of  its  fraudulent  or  illegal  character,  will  not  be  permitted  to 
recover  more  than  the  sum  paid  before  the  receipt  of  such  notice,  although  he 
may  pay  the  full  price  agreed  upon.2 

By  the  Pledgee. — The  pledgee  of  negotiable  paper  is,  unless  it  is  subject  to 
equitable  defenses,  entitled  to  recover  the  full  face  value  thereof,  without 
regard  to  the  amount  of  the  debt  secured,  holding  the  surplus  as  a  trustee  ; 
but  when  there  is  no  other  person  entitled  to  receive  the  surplus,  the  pledgee 
can  recover  only  the  amount  of  the  debt  secured.3 

(b)  Against  an  Immediate  Party. — The  doctrine  which  is  supported  by  a  majority 
of  the  adjudicated  cases  is  that  in  an  action  between  the  transferee  and  his 
immediate  transferrer  only  the  sum  paid  for  the  instrument,  with  interest 
thereon,  is  recoverable.4  But  according  to  some  authorities  the  full  face 
value  is  recoverable  even  between  such  immediate  parties.5 


1.  Want  or  Failure  of  Consideration  does  Not 
Limit  the  Recovery. — In  Daniels  v.  Wilson,  21 
Minn.  530,  when,  in  an  action  by  the  indor- 
see against  the  maker,  the  defendant  sought 
to  prevent  the  recovery  of  the  full  amount  of 
the  note,  which  the  plaintiff  had  purchased 
for  less  than  its  face,  by  showing  a  want  of 
consideration  between  the  maker  and  payee, 
it  was  held  that  the  full  face  value  was  recov- 
erable. Berry,  J.,  in  delivering  the  opinion 
of  the  court,  said:  "  The  familiar  general  rule 
is  that  an  indorsee  of  negotiable  paper,  for 
value,  before  maturity,  without  notice  of  any 
infirmity,  takes  it  clear  of  all  equities  and 
defenses  between  antecedent  parties,  and 
is,  of  course,  entitled  to  recover  the  full 
amount  of  the  same,  according  to  its  tenor. 
When  the  original  consideration  of  the  paper 
is  illegal  or  fraudulent,  or  it  is  taken  as  col- 
lateral security,  and  perhaps  in  some  other 
instances,  an  exception  to  this  rule  has  been 
recognized,  so  as  to  restrict  the  right  of  re- 
covery to  the  consideration  actually  paid  by 
the  indorsee,  or  to  the  amount  of  the  debt  to 
which  the  paper  is  collateral.  The  defend- 
ant contends  for  a  like  exception  in  this  case, 
in  which  it  appears  that  the  note  was  with- 
out consideration,  and  that  the  plaintiff  pur- 
chased it  for  less  than  its  face.  But  in  our 
opinion  no  such  exception  is  admissible  upon 
principle,  and  after  considerable  research  we 
find  no  well-considered  authority  in  support 
of  it."  See  also  Murphy  v.  Lucas,  58  Ind. 
360;  and  the  title  Accommodation  PAPER,  vol. 
1,  pp.  361,  369. 

2.  Dresser  v.  Missouri,  etc.,  R.  Constr.  Co., 
93  U.  S.  92;  Hubbard  v.  Chapin,  2  Allen 
(Mass.)  328. 

8.  Tooke  v.  Newman,  75  III.  215;  Stoddard 
v.  Kimball,  6  Cush.  (Mass.)  469;  Hancock  v. 
Franklin  Ins.  Co.,  114  Mass.  156;  Tarbell  v. 
Sturtcvant,  26  Vt.  513.  Sec  also  Cromwell 
v.  Sac  County,  96  U.  S.  60;  and  the  titles 
Accommodation  Pai'KR,  vol.  1,  p.  369; 
Pudoi  and  Collateral  Security. 

4  Against  Immediato  Transferror  Alabama, 
Cook  v.  Cockrill,  1  Stew.  (Ala.)  475,  18  Am. 
Dec.  67;  Hutchins  v.  M'Cann,  7  Port.  (Ala.) 
94;  Noble  v.  Walker,  32  Ala.  456. 


California. — Coye  v.  Palmer,  16  Cal.  158. 

Illinois. — Shaeffer  v.  Hodges,  54  111.  337; 
Short  v.  Coffeen,  76  111.  245. 

Indiana. — Youse  v.  M'Creary,  2  Blackf. 
(Ind.)  243. 

Kentucky. — Short  v.  Trabue,  4  Mete.  (Ky.) 
299;  Metcalf  v.  Pilcher,  6  B.  Mon.  (Ky.)  529. 

Maine. — French  v.  Grindle,  15  Me.  163; 
Lane  v.  Steward,  20  Me.  98. 

New  York. — Cook  v.  Clark,  4  E.  D.  Smith 
(N.  Y.)  213;  Cram  v.  Hendricks,  7  Wend. 
(N.  Y.)  569;  Brown  v.  Mott,  7  Johns.  (N.  Y.) 
361;  Ingalls  v.  Lee,  9  Barb.  (N.  Y.)  647. 

South  Carolina. — Brock  v.  Thompson,  I 
Bailey  L.  (S.  Car.)  322. 

Tennessee. — May  v.  Campbell,  7  Humph. 
(Tenn.)  450. 

See  also  M'Donald  v.  Magruder,  3  Pet.  (U. 
S.)  470;  Reese  v.  Walton,  4  B.  Mon.  (Ky.)  507; 
Mazuzan  v.  Mead,  21  Wend.  (N.  Y.)  285. 

Where,  on  the  indorsement  of  a  note,  the 
consideration  passing  between  the  indorsee 
and  his  indorser  is  not  equal  to  the  amount 
of  the  note,  the  indorsee,  in  an  action  against 
the  indorser,  can  only  recover  the  considera- 
tion which  he  has  actually  paid.  Braman  v. 
Hess,  13  Johns.  (N.  Y.)  52;  Munn  v.  Com- 
mission Co.,  15  Johns.  (N.  Y.)  56,  8  Am. 
Dec.  219. 

Nonnegotiable  Notes. — In  certain  jurisdic- 
tions, where  the  transfer  of  nonnegotiable 
notes  is  allowed,  it  has  been  held  that  the 
assignee  can  recover  from  his  assignor  only 
the  amount  paid,  with  interest.  Jones  v. 
State,  40  Ark.  344;  Foust  v.  Gregg,  08  Ind. 
399;  Schmied  v.  Frank,  86  Ind.  250;  Davis  v. 
Harrison,  2  J.  J.  Marsh.  (Ky.)  189;  Elliot  v. 
Thrclkcld,  16  B.  Mon.  (Ky.)  341;  Muldrow  v. 
Agnew,  11  Mo.  616;  Whislcr  v.  Bragg,  31 
Mo.  124. 

6.  Van  Vlcct  v.  Sledge,  45  Fed.  Rep.  743; 
National  Bank  v.  Green,  33  Iowa  140;  Du- 
rant  v.  Banta,  27  N.  J.  L.  624.  Sec  2  Par- 
sons on  Notes  and  Bills  429. 

Amount  of  Rocovory  under  Georgia  Statute. — 
In  Roark  v.  Turner,  29  Ga.  455,  it  was  held 
that  because  under  the  statute  (Cobb's  Dig. 
594)  the  indorser  is  bound  as  a  security, 
his  immediate  indorsee  may  recover  of  him 
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b.  DAMAGES — (i)  Interest. — The  interest  stipulated  for  in  the  instrument 
is  of  course  recoverable  by  the  holder,  and  interest  by  way  of  damages  may 
be  recovered  by  him  from  the  time  when  his  right  of  action  accrued.1 

(2)  Protest  Charges. — Whenever,  either  by  the  law  merchant  or  by  statute, 
protest  is  necessary  to  fix  the  liability  of  the  party  against  whom  the  action  is 
brought,  the  charges  incident  to  such  protest  may  be  recovered  by  the  holder.8 

(3)  Re-exchange. — In  the  case  of  a  foreign  bill  of  exchange  which  has  been 
dishonored,  either  by  nonpayment  or  by  nonacceptance,  the  amount  of  re- 
exchange,  with  interest,  may  be  recovered.  In  England  the  sum  recoverable 
for  re-exchange  is  determined  by  the  actual  course  of  exchange,  but  in  the 
United  States  the  amount  which  may  be  recovered  is  usually  fixed  by  statute.3 

(4)  Other  Charges. — And  in  the  case  of  a  foreign  bill,  the  expenses  of 
noting,  protest,  postage,  and  brokerage  are  to  be  included  in  the  sum  which 
may  be  recovered.4 

(5)  Costs. — It  has  been  decided  that  an  indorser  against  whom  a  previous 
action  has  been  brought  cannot  recover  the  costs  of  such  action  against  the 
maker  of  a  note  or  the  drawer  or  acceptor  of  a  bill.5 

VI.  Diligence   Required  of  Holder — 1.  Presentment  for  Acceptance — 

a.  NECESSITY  OF  PRESENTMENT — What  Instruments  must  be  Presented — Bills  Payable 
after  Sight.— Where  a  bill  of  exchange  is  made  payable  after  sight,  it  is  settled 
that  to  charge  a  drawer  or  an  indorser  it  must  be  presented  for  acceptance,  for 
the  time  for  the  bill  to  run  cannot  otherwise  be  fixed.6 

Presentment  a  Second  Time  Unnecessary. — Where,  however,  the  drawee  refuses  to 
accept  the  bill,  a  second  presentment  will  not  be  required,  and  this  though  the 
drawer  afterwards  requests  it  and  promises  that  the  bill  will  be  accepted. 7 

Bills  Other  than  Those  Payable  after  Sight — Need  Not  be  Presented  for  Acceptance. — Bills 
other  than  those  payable  after  sight  need  not  be  presented  for  acceptance.8 
Thus  where  a  bill  is  payable  on  demand,9  or  at  a  time  certain,  as  where  it  is 


the  full  face  value  of  the  note  without  regard 
to  the  sum  paid  for  it  by  the  indorsee. 

1.  For  a  full  discussion  of  this  subject,  see 
the  title  Interest. 

2.  See  infra,  this  title,  Diligence  Required 
of  Holder. 

3.  See  the  title  Exchange  and  Re-ex- 
change. 

4.  Chalmers'  Bills  of  Exchange  193;  Chitty 
on  Bills  *683.  See  the  title  Exchange  and 
Re-exchange. 

5.  Dawson  v.  Morgan,  9  B.  &  C.  620,  17  E. 
C.  L.  453 ;  Simpson  v.  Griffin,  9  Johns.  (N.  Y.) 
131;  Richardson  v.  Presnall,  1  McCord  L. 
(S.  Car.)  192;  Steele  v.  Sawyer,  2  McCord  L. 
(S.  Car.)  459.  See  also  the  titles  Costs;  Ac- 
commodation Paper,  vol.  r,  p.  355. 

6.  Bills  Payable  after  Sight  must  be  Presented 
for  Acceptance. —  Holmes  v.  Kerrison,  2  Taunt. 
323;  Mullick  v.  Radakissen,  9  Moo.  P.  C.  46; 
Wallace  v.  Agry,  4  Mason  (U.  S.)  336,  5 
Mason  1  U.S.)  118;  Craig  v.  Price,  23  Ark.  633; 
Aymar  v.  Beers,  7  Cow.  (N.  Y.)  705.  17  Am. 
Dec.  538;  Robinson  v.  Ames,  20  Johns.  (N. 
Y.)  146,  ir  Am.  Dec.  259;  Austin  v.  Rodman, 
I  Hawks  (N.  Car.)  194,  9  Am.  Dec.  630:  Fer- 
nandez v.  Lewis,  1  McCord  L.  (S.  Car.)  322; 
Bennington  Bank  v.  Raymond,  12  Vt.  401. 
See  also  Allen  v.  Suydam,  20  Wend.  (N.  Y.) 
321,  32  Am.  Dec.  555. 

7.  Presentment  a  Second  Time  Unnecessary. — 
Hickling  v.  Hardey,  7  Taunt.  312,  2  E.  C.  L. 
312.  See  also  Washington  Bank  v.  Triplett, 
I  Pet.  (U.  S.)  25;  Mitchell  v.  Degrand,  1  Ma- 
son (U.  S.)  176. 


8.  Bills  Other  than  Those  Payable  after  Sight 
need  Not  be  Presented  for  Acceptance. — 2  Ames 
on  Bills  and  Notes  85;  Chalmers  on  Bills  of 
Exchange,  §  39. 

But  in  Story  on  Bills  of  Exchange,  §  227, 
the  rule  is  laid  down  that  in  the  case  of  all 
bills  payable  at  sight,  or  at  so  many  days  after 
sight,  or  after  any  other  event  not  absolutely 
fixed,  or  after  demand,  a  presentment  to  the 
drawee  for  acceptance  is  absolutely  necessary 
in  order  to  fix  a  period  when  the  bill  is  to  be 
paid. 

Exception  under  English  Bills  of  Exchange  Act. 

— It  is  declared  by  statute  in  England  that 
presentment  for  acceptance  will  be  necessary 
where  a  bill  expressly  stipulates  that  it  shall 
be  presented  for  acceptance,  or  where  a  bill 
is  drawn  payable  elsewhere  than  at  the  resi- 
dence or  place  of  business  of  the  drawee. 
Bills  of  Exchange  Act.  §  39. 

9.  Bills  Payable  on  Demand  need  Not  be  Pre- 
sented.— Rice  v.  Wesson,  ir  Met.  (Mass  )  400. 

Where  No  Time  for  Payment  is  Specified. — 
Although  it  is  held  by  the  weight  of  author- 
ity that  a  bill  of  exchange  in  which  no  time 
for  payment  is  specified  is  equivalent  to  a  bill 
payable  on  demand,  it  was  nevertheless  held 
in  Dumont  v.  Pope,  7  Blackf.  (Ind.)  367,  that 
to  authorize  the  payee  to  recover  against  the 
drawer  of  a  bill  of  exchange  in  which  no  time 
for  payment  is  specified,  he  must  present  the 
bill  to  the  drawee  for  acceptance  within  a 
reasonable  time  after  it  is  received. 

Merger  of  Presentment  for  Acceptance  and  Pre- 
sentment for  Payment. — In  Benjamin's  Chal* 
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made  payable  so  many  days  after  date,1  it  is  not  necessary  that  it  should  be 
presented  otherwise  than  for  payment. 

Presentment  of  Bills  Payable  at  Fixed  Time  Advisable.  —  However,  in  the  case  of  a  bill 
payable  on  a  day  certain  it  is  usual  and  safe  to  make  presentment  for  accept- 
ance prior  to  the  day  of  payment,  as  the  holder  of  the  bill  thereby  strengthens 
his  security,  and  in  case  of  nonacceptance  acquires  the  immediate  right  to  call 
on  the  other  parties  to  the  bill.2 

b.  By  Whom  Presentment  should  be  Made. — Presentment  of  a  bill 
should  be  made  by  the  holder  or  his  duly  authorized  agent.3 

c.  To  Whom  Presentment  should  be  Made. — Presentment  for  accept- 
ance should  be  made  to  the  drawee  personally,4  or  to  some  agent  appointed  by 
him  to  accept.5 


mers'  Dig.,  art.  151,  note,  it  is  said  that  in  the 
case  of  a  bill  which  is  due  or  payable  on  de- 
mand, presentment  for  acceptance  is  merged 
in  presentment  for  payment. 

1.  Bills  Payable  on  Certain  Day  need  Not  be 
Presented — England. — Philpott  v.  Bryant,  3 
C.  &  P.  244,  14  E.  C.  L.  288;  Tanner  v.  Bean, 
4  B.  &  C.  312,  10  E.  C.  L.  340;  Dunn  v. 
O'Keeffe,  5  M.  &  S.  282. 

United  States. — Washington  Bank  v.  Trip- 
lett,  1  Pet.  (U.  S.)  25;  Townsley  v.  Sumrall,  2 
Pet.  (U.  S.)  170. 

Kentucky. — Smith  v.  Roach,  7  B.  Mon. 
(Ky.)  17. 

Louisiana. — Commercial  Bank  v.  Perry,  10 
Rob.  (La.)  61,  43  Am.  Dec.  168. 

Massachusetts.—  Oxford  Bank  v.  Davis,  4 
Cush.  (Mass.)  188;  Fall  River  Union  Bank  v. 
Willard,  5  Met.  (Mass.)  220;  Bachellor  v. 
Priest,  12  Pick.  (Mass.)  399. 

Mississippi. — Carmichael  v.  Pennsylvania 
Bank,  4  How.  (Miss.)  567,  35  Am.  Dec.  408. 

Missouri. — Glasgow  v.  Copeland,  8  Mo.  268. 

Ohio. — Walker  v.  Stetson,  19  Ohio  St.  400, 
a  Am.  Rep.  405. 

Vermont.  —  Bennington  Bank  v.  Raymond, 
12  Vt.  401. 

See  also  Allen  v.  Suydam,  20  Wend.  (N.  Y.) 
321,  32  Am.  Dec.  555;  Davies  v.  Byrne,  10 
Ga.  329. 

Where  there  Is  an  Agreement  Not  to  Present. — 

Where  one  indorsed  a  bill  of  exchange  for 
the  accommodation  of  the  drawer,  who  nego- 
tiated it  on  an  agreement,  not  assented  to  nor 
known  by  the  indorser,  that  it  should  not  be 
presented  to  the  drawee  for  acceptance  until 
maturity,  and  it  was  accordingly  first  pre- 
sented to  the  drawee  at  maturity  and  then 
dishonored,  it  was  held  that  the  indorser  was 
not  thereby  discharged,  since  the  agreement 
of  the  holder  was  not  to  do  what  in  law  he 
was  under  no  obligation  to  do.  Fall  River 
Union  Hank  *.  Willard,  5  Met.  (Mass.)  220. 

2  Presentment  of  Bill  Payable  at  Filed  Time 
Advisable. — Fall  River  Union  Bank  v.  Wil- 
lard. 5  Met.  (Mass.)  220. 

Presentment  for  Acceptance  on  Day  of  Maturity. 
—  In  Plato  v.  Reynolds,  27  N.  Y.  586,  it  was 
held  that  if  a  bill  of  exchange  payable  in  a 
specified  time  afterdate  or  on  a  day  certain 
be  presented  for  acceptance  on  the  flay  it  is 
due,  and  if  acceptance  be  then  refused,  no 
further  demand  of  payment  is  necessary  to 
charge  the  drawer  and  indorser. 

3  By  Whom  Presentment  should  be  Mads.  —  1 
Daniel  on  Negotiable  Instruments,  §455. 


For  analogous  discussion  in  case  of  present- 
ment for  payment  see  infra,  this  section,  Pre- 
sentment for  Payment. 

Presentment  by  Notary.  —  In  case  of  foreign 
bills  of  exchange,  presentment  for  acceptance 
should  be  made  by  a  notary.  Burlington  First 
Nat.  Bank  v.  Hatch,  78  Mo.  13. 

However,  it  has  been  held  that  a  present- 
ment by  a  notary's  clerk  is  sufficient.  Schu- 
chardt  v.  Hall,  36  Md.  590,  11  Am.  Rep.  514. 
But  see  infra,  this  section,  Presentment  for 
Payment. 

Liability  of  Agent  to  Principal  for  Failure  to 
Present. — An  agent  receiving  a  bill  for  collec- 
tion before  maturity  is  held  to  strict  vigilance 
in  making  presentment  for  acceptance;  and  if 
chargeable  with  negligence  therein,  is  sub- 
ject to  the  payment  of  all  damages  sustained 
by  the  owner,  and  this  although  the  bill  is 
payable  at  a  day  certain,  and  is  therefore  not 
required  to  be  presented  so  as  to  charge  the 
drawer  or  the  indorsers.  Exchange  Nat. 
Bank  v.  New  York  Third  Nat.  Bank,  112  U.  S. 
291;  Allen  v.  Suydam,  20  Wend.  (N.  Y.)  321, 
32  Am.  Dec.  555.  See  the  title  Banks  and 
Banking,  vol.  3,  p.  806  <7  sea. 

4.  Presentment  should  be  Made  to  the  Drawee 
Personally,  if  Possible. — Cheek  v.  Roper,  5  Esp. 
N.P  175;  Wiseman  v.  Chiappella,  23  How. 
(U.  S.)  368;  Sharpe  v.  Drew,  9  Ind.  281. 

Thus  it  has  been  held  not  to  be  sufficient 
to  call  at  the  residence  of  the  drawee,  and  to 
have  acceptance  refused  by  a  person  who  was 
unknown  to  the  person  calling.  Cheek  v. 
Roper,  5  Esp.  N.  P.  175. 

Presentment  in  Case  of  Drawee's  Death.  —  Ac- 
cording to  some  of  the  authorities,  if,  on  pre- 
sentment for  acceptance,  it  appears  that  the 
drawee  is  dead,  the  holder  should  inquire 
after  his  personal  representative,  and  if  he 
lives  within  a  reasonable  distance,  should  pre- 
sent the  note  to  him.  Chitty  on  Bills  (13th  Am. 
ed.)  *28o;  Bylcs  on  Bills  (Sharswood's  cd.) 
*I77;  Story  on  Bills,  6£  230,  23ft;  Koscoe  on 
Bills  146,  147.  But  this  doctrine  has  been 
doubted  by  other  authorities.  Edwards  on 
Bills.  401;  1  Daniel  on  Negotiable  Instru- 
ments, S  458. 

6.  Presentment  may  be  Made  to  Agent.- — Wise- 
man v.  Chiappella,  23  How.  (U.  S.)  368. 

Presentment  to  Clerk  in  Counting  room.  —  It 
seems  lhai  it  is  not  necessary  to  prove  that 
the  clerk  at  a  drawee's  counting-house  is  the 
clerk  of  the  drawee  authorized  to  accept  or 
refuse  acccpiancc  of  bills  drawn  on  the 
drawee.    Nelson  v.  Fottcrall,  7  Leigh  (Va.) 
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d.  MODE  OF  PRESENTMENT — Whether  Actual  Exhibition  of  Bill  Necessary  or  Not. — 
The  rule  has  been  laid  down  that  the  term  "  presentment "  imports  not  a  mere 
notice  of  the  existence  of  a  draft  which  the  party  has  in  his  possession,  but 
the  exhibiting  of  it  to  the  person  on  whom  it  is  drawn,  that  he  may  see  the 
same  and  examine  his  accounts  or  correspondence,  and  judge  what  he  shall  do, 
whether  he  shall  accept  the  draft  or  not.1  But  in  another  decision  it  has  been 
held  that  an  actual  exhibition  of  the  bill  is  unnecessary  if  the  holder  has  it 
with  him  ready  for  production,  and  the  drawee,  well  knowing  the  character  of 
the  bill,  does  not  ask  to  see  it.2 

Presentment  of  One  of  a  Set  of  Two  or  More  Parts. — Where  a  bill  is  drawn  in  a  set  of 
two  or  more  parts,  one  of  the  set  may  be  presented  without  producing  the 
other  parts  or  accounting  for  their  nonproduction.3 

e.  TIME  OF  PRESENTMENT — Must  be  within  Reasonable  Time.— A  bill  requiring 
presentment  for  acceptance  need  not  be  transmitted  by  the  first  opportunity 
to  the  place  of  destination.*  However,  unless  there  is  some  general  usage 
fixing  the  time  for  the  presentment,5  the  rule  is  that  it  must  be  presented 
without  unreasonable  delay,  or  the  drawer  or  indorsers  will  be  discharged,  for 
they  have  an  interest  in  having  the  bill  accepted  immediately  in  order  to 
shorten  the  time  of  payment,  and  thus  to  put  a  limit  to  the  period  of  their  lia- 
bility, and  also  to  enable  them  to  protect  themselves  by  other  means  before  it 
is  too  late,  if  the  bill  is  not  accepted  and  paid  within  the  time  originally  con- 
templated by  them.6 

What  Constitutes  Reasonable  Time. — No  definite  rule  can  be  laid  down  as  to  what 
is  reasonable  time,  since  it  depends  upon  the  circumstances  of  each  particular 
case.7 


180;  Stainback  v.  State  Bank,  n  Graft.  (Va.) 
260. 

However,  parol  evidence  has  been  held  to 
be  admissible  to  show  that  the  clerk  was  au- 
thorized to  refuse  acceptance.  Schuchardt  v. 
Hall,  36  Md.  590,  n  Am.  Rep.  514;  Stainback 
v.  Slate  Bank,  n  Gratt.  (Va.)  260;  Nelson  v. 
Fotterall,  7  Leigh  (Va.)  180. 

1.  Fall  River  Union  Bank  v.  Willard,  5 
Met.  (Mass.)  216.  In  this  case  there  ap- 
peared to  have  been  nothing  more  than  a  cas- 
ual meeting  of  the  parties,  and  it  was  not 
shown  that  the  party  supposed  to  have  made 
presentment  had  the  bill  in  his  possession  at 
the  time. 

2.  Burlington  First  Nat.  Bank  v.  Hatch,  78 
Mo.  13. 

Actual  Exhibition  Unnecessary  to  Bind  Ac- 
ceptor.— In  Fisher  v.  Beckwith,  19  Vt.  31,  46 
Am.  Dec.  174,  it  was  held  that  a  bill  need  not 
be  actually  shown  to  the  drawee  in  order  to 
a  valid  and  binding  acceptance;  it  is  enough 
if,  when  applied  to  for  acceptance,  he  is  en- 
abled ,  by  seeing  the  bill,  or  otherwise,  to  give 
an  intelligent  answer. 

3.  Presentment  of  One  of  a  Set  where  Bill  is 
Drawn  in  Two  or  More  Parts. — Downes  v. 
Church,  13  Pet.  (U.  S.)  205;  Walsh  v.  Blatch- 
ley,  6  Wis.  422,  70  Am.  Dec.  469.  See  also 
Perreira  v.  Jopp,  cited  in  10  B.  &  C.  449,  21 
E.  C.  L.  no. 

4.  Bill  need  Not  be  Presented  at  First  Oppor- 
tunity.— Muilman  v.  D'Eguino,  2  H.  Bl.  565. 

5.  Effect  of  Usage  Fixing  Time  of  Presentment. 
— Mellish  v.  Rawdon,  9  Bing.  416,  23  E.  C.  L. 
319- 

6.  Presentment  must  be  Made  within  Reason- 
able Time. —  Muilman  v.  D'Eguino,  2  H.  Bl. 
565;    Mullick  v.  Radakissen,  28  Eng.  L.  & 


Eq.  86;  Fry  v.  Hill,  7  Taunt.  397,  2  E.  C.  L. 
397;  Goupy  v.  Harden,  7  Taunt.  159,  2  E.  C. 
L.  159;  Bridgeport  Bank  v.  Dyer,  19  Conn. 
136;  Prescott  Bank  v.  Caverly,  7  Gray  (Mass.) 
217,  66  Am.  Dec.  473;  Ayraar  v.  Beers,  7 
Cow.  (N.  Y.)  705,  17  Am.  Dec.  538;  Allen  z: 
Suydam,  20  Wend.  (N.  Y.)  321,  32  Am.  Dec. 
555;  Nichols  v.  Blackmore,  27  Tex.  586; 
Chambers  v.  Hill,  26  Tex.  472;  Thornburg 
v.  Emmons,  23  W.  Va.  333. 

For  time  of  day  for  presentment,  see  analo- 
gous discussion,  infra,  this  section,  Present- 
ment for  Payment. 

7.  "Reasonable  Time"  Dependent  upon  Par- 
ticular Facts  of  Case. — Muilman  v.  D'Eguino, 
2  H.  Bl.  565;  Mellish  v.  Rawdon,  9  Bing. 
416,  23  E.  C.  L.  319;  Fry  v.  Hill,  7  Taunt. 
397,  2  E.  C.  L.  397;  Goupy  v.  Harden,  7  Taunt. 
159,  2  E.  C.  L.  159;  Wallace  v.  Agry,  4 
Mason  (U.  S.)  336;  Prescott  Bank  v.  Caverly, 
7  Gray  (Mass.)  217,  66  Am.  Dec.  473;  Nichols 
v.  Blackmore,  27  Tex.  586;  Chambers  v. 
Hill,  26  Tex.  472;  Thornburg  v.  Emmons,  23 
W.  Va.  333. 

Variation  in  Rate  of  Exchange. — Thus  where 
the  plaintiff  purchased  a  bill  drawn  by  the 
defendant  on  G.  at  Rio  Janeiro  and  payable 
at  sixty  days'  sight,  and  the  exchange  fell 
after  the  purchase,  it  was  held  that  a  delay 
of  nearly  five  months  was  not  unreasonable. 
Mellish  v.  Rawdon,  9  Bing.  416,  23  E.  C.  L. 
319- 

Where  Bill  is  Not  Salable  and  without  Imme- 
diate Prospect  of  Becoming  So. — Where  a  bill 
payable  sixty  days  after  sight  was  drawn  in 
Calcutta  on  Hong  Kong,  it  was  held  that  a 
delay  of  five  months  before  making  present- 
ment for  acceptance  was  unreasonable,  and 
this  though  the  bill  was  unsalable  in  Cal- 
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Mixed  Question  of  Law  and  Fact. — Ordinarily  the  question  whether  the  present- 
ment was  within  a  reasonable  time  is  a  mixed  one  of  law  and  fact,  to  be 
decided  by  the  jury  under  proper  instructions  from  the  court.  If  the  facts  are 
doubtful  or  in  dispute,  it  is  the  clear  duty  of  the  court  to  submit  them  to  the 
jury.    But  when  they  are  clear  and  uncontradicted,  then  it  is  competent  for 


cutta,  owing  to  a  depression  in  the  market, 
where  it  appeared  that  there  was  no  imme- 
diate prospect  of  improvement.  Mullick  v. 
Radakissen,  2S  Eng.  L.  &  Eq.  86,  9  Moo.  P. 
C.  46.  In  this  case  Parke,  B.,  said  that  if 
there  was  a  reasonable  prospect  of  the  state 
of  things  being  better  in  a  short  time,  the 
holder  would  have  had  a  right,  with  a  view 
to  his  own  interest,  to  keep  the  bill  for  some 
time. 

Where  the  Bill  is  Put  in  Circulation. — The 
fact  that  a  bill  payable  at  sight,  or  a  certain 
time  after  sight,  or  after  demand,  is  put  in 
circulation,  is  a  circumstance  to  be  taken 
into  consideration  in  determining  whether 
the  holder  is  chargeable  with  unreasonable 
delay  in  making  presentment  for  acceptance. 
Muilman  v.  D'Eguino,  2  H.  Bl.  565;  Mullick 
v.  Radakissen,  28  Eng.  L.  &  Eq.  86,  9  Moo. 
P.  C.  46;  Robinson  v.  Ames,  20  Johns.  (N. 
Y.)  146;  Montelius  v.  Charles,  76  111.  303; 
Prescott  Bank  v.  Caverly,  7  Gray  (Mass.) 
217,  66  Am.  Dec.  473.  See  also  Shute  v. 
Robins,  3  C.  &  P.  80,  14  E.  C.  L.  215. 

If  it  is  circulated,  presentment  may  be 
postponed  for  a  much  longer  time  than  if  it 
is  kept  locked  up  by  the  holder.  In  Muil- 
man v.  D'Eguino,  2  H.  Bl.  565,  Buller,  J., 
said:  "  If  they  are  circulated,  the  parties  are 
known  to  the  world,  and  their  credit  is 
looked  to;  and  if  a  bill  drawn  at  three  days' 
sight  were  kept  out  in  that  way  for  a  year, 
I  cannot  say  there  would  be  laches." 

Thus  where  a  bill  of  exchange  payable 
ninety  days  after  sight,  drawn  in  Antigua 
upon  merchants  in  London,  dated  July  18, 
1817,  was  not  presented  for  acceptance  until 
January  16,  1818,  but  it  had  been  put  into 
circulation,  and  had  passed  into  several 
h;mds  before  it  was  indorsed  to  the  plain- 
tiffs, it  was  held  that  under  the  circum- 
stances there  was  no  laches  in  the  holder  in 
presenting  the  bill.  Gowan  v.  Jackson,  20 
Johns.  (N.  Y.)  176. 

So  where  a  bill  payable  at  thirty  days'  sight, 
lrawn  in  London  on  Lisbon,  was  put  in  cir- 
culation, and  passed  through  Paris  and 
Genoa,  it  was  held  thai  three  months  and 
ten  days  was  not  an  unreasonable  delay  in 
presenting  the  bill  for  acceptance.  Goupy  v. 
Harden,  7  Taunt.  159,  2  E.  C.  L.  159. 

Where,  however,  a  sight  draft  on  New 
York,  indorsed  to  the  plaintiff  in  Wisconsin, 
was  not  mailed  to  New  York  to  be  presented 
until  after  fourteen  days,  when  it  miscarried, 
and  the  second  of  exchange  subsequently 
sent  forward  was  protested,  it  was  held  that 
the  delay  in  mailing  the  first  was  prima 
farit  evidence  of  laches.  Walsh  v.  Dart,  23 
Wis.  334,  99  Am.  Dec.  177. 

Frequency  of  Communication  and  Diutanco  bo- 
tweon  Placed  of  Residence  of  Drawer  and  Drawee. 
— The  distance  between  the  place  of  resi- 
dence of  the  drawer  and  the  place  of  resi- 
dence of  the  drawee,  as  well  as  the  frequency 


of  communication  between  the  places,  are 
circumstances  to  be  noted  in  determining 
whether  a  delay  in  presentment  is  unrea- 
sonable. Straker  v.  Graham,  4  M.  &  W.  722; 
Dumont  v.  Pope,  7  Blackf.  (Ind.)  367.  See 
also  Nichols  v.  Blackmore,  27  Tex.  586. 

Thus  a  bill  of  exchange  was  drawn  in 
duplicate  on  the  12th  of  August,  at  Carbonear, 
in  Newfoundland,  payable  ninety  days  after 
sight,  on  S.  &  Co.  in  England.  Carbonear  is 
twenty  miles  from  St.  John,  with  a  daily 
communication  between  those  places,  and 
from  St.  John  there  is  a  post-office  packet 
three  limes  a  week  to  England,  the  average 
voyage  being  about  eighteen  days.  The  bill 
was  not  presented  for  acceptance  to  S.  &  Co. 
until  November  16th.  It  was  held  that  the 
jury  had  properly  found  that  the  bill  was 
not  presented  for  acceptance  within  a  reason- 
able time.  Straker  v.  Graham,  4  M.  &  W. 
721. 

Where  Intercourse  is   Hindered   by   War. — 

Where  a  bill  drawn  in  New  York  on  Liver- 
pool, payable  sixty  days  after  sight,  was 
presented  for  acceptance  three  months  after 
its  date,  it  was  held  that  no  laches  could  be 
imputed  to  the  holder,  especially  as  the  bill 
was  drawn  in  the  time  of  war,  which  ren- 
dered intercourse  precarious  and  not  of  fre- 
quent occurrence.  U.  S.  v.  Barker,  1  Paine 
(U.  S.)  156. 

Where  there  Is  Daily  Intercourse  between 
Holder  and  Drawee.  —  Where  the  defendant 
drew  a  bill  on  the  nth  of  June  on  A.  in  New 
York,  in  favor  of  the  plaintiff,  payable  three 
days  after  sight,  and  some  time  during  June 
the  plaintiff  went  to  New  York  and  resided 
in  the  house  of  A.  until  the  24th  of  August, 
when  the  bill  was  presented  and  notice  of 
nonpayment  and  failure  of  A.  was  sent  to  the 
defendant,  the  court  held  that  the  plaintiff 
by  his  laches  lost  all  claim  upon  the  defend- 
ant, the  drawer,  and  of  course  could  recover 
nothing.  Fernandez  v.  Lewis,  1  McCord  L. 
(S.  Car.)  322. 

Sickness  of  Holder. — Where  a  bill  of  exchange 
was  drawn  in  New  York  on  Richmond, Va.,  De- 
cember 12,  1822,  payable  at  three  days'  sight, 
and  was  presented  for  acceptance  January  10, 
1823,  twenty-nine  days  after  that  date,  it  was 
held  that  there  was  no  laches,  it  appearing 
that  the  holder  was  at  the  time  of  receiving 
the  bill  afflicted  with  a  violent  cough  and 
asthma,  to  which  he  had  long  been  subject, 
and  after  reaching  Richmond  was  confined 
to  his  house  between  January  3  and  io,  1S23, 
by  a  violent  cold  approaching  to  pleurisy. 
Aytnar  v.  Beets,  7  (  <>w.  (N.  Y.)  705,  17  Am. 
Dec.  538. 

Solvoncy  of  Drawer  and  Want  of  Proof  of  Actual 
Loss  Immaterial.  I  h  e  solvency  of  ihe  drawer, 
or  the  want  of  proof  of  actual  loss  sustained 
by  him  on  account  of  the  delay  in  present- 
ment, constitutes  no  answer  to  laches.  Mul- 
lick v,  Radakissen,  28  Eng.  L.  &  Eq.  86. 
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the  court  to  determine  whether  the  time  required  by  law  for  the  presentment 
has  been  exceeded  or  not.1 

/.  PLACE  OF  PRESENTMENT — Must  be  at  Drawee's  Domicil. — A  bill  should  be 
presented  for  acceptance  at  the  place  of  domicil  of  the  drawee,  and  this,  it  has 
been  said,  regardless  of  the  place  where  it  is  drawn  payable,  the  place  of 
payment  not  being  material  until  after  acceptance.8 

May  be  at  Dwelling-house  or  Place  of  Business.  —  If  the  drawee  has  his  home  in  one 
town  and  his  place  of  business  in  another,  the  bill  may  be  presented  for  accept- 
ance at  either  place.3  Also,  if  his  dwelling  is  in  one  part  of  the  same  town 
and  his  place  of  business  is  in  another  part,  a  presentment  may  be  made  at 
either.'1 

2.  Presentment  for  Payment  —  a.  Necessity  of  Presentment  —  (i)  As 
against  Drazver  or  Indorser. — To  fix  the  liability  of  a  drawer  of  a  bill  of  ex- 
change, or  the  indorser  of  a  bill  or  note,  or  an  acceptor  of  a  bill  for  honor,  it 
must  be  shown  that  a  legal  presentment  of  the  instrument  was  made  by  the 
holder  to  the  drawee  or  maker  for  payment,  or  that  there  was  an  exercise  of 
due  diligence  to  obtain  payment.5 


1.  When  "Reasonable  Time"  a  Question  of 
Law  or  of  Fact. — Mullick  v.  Radakissen,  28 
Eng.  L.  &  Eq.  86;  Mellish  v.  Rawdon,  9 
Bing.  416,  23  E.  C.  L.  319;  Shute  v.  Robins, 
3  C.  &  P.  80,  14  E.  C.  L.  215;  Prescott  Bank 
v.  Caverly,  7  Gray  (Mass.)  217,  66  Am.  Dec. 
473;  Northwestern  Coal  Co.  v.  Bowman,  69 
Iowa  153.  See  also  Chambers  v.  Hill,  26 
Tex.  472.  Compare  Muilman  v.  D'Eguino,  2 
H.  Bl.  565;  Fry  v.  Hill,  7  Taunt.  397,  2  E.  C. 
L.  397;  Goupy  v.  Harden,  7  Taunt.  159,  2  E. 
C.  L.  159. 

There  are  some  authorities,  however,  hold- 
ing that  it  is  a  question  of  fact  for  the  jury  to 
determine  whether  any  laches  is  imputable  to 
the  holder.  Wallace  v.  Agry,  4  Mason  (U. 
S.)  336;  Fernandez  v.  Lewis,  1  McCord  L. 
(S.  Car.)  322. 

In  New  York  the  doctrine  seems  to  be  that 
the  question  of  due  diligence  is  for  the  con- 
sideration of  the  court  alone.  Aymar  v. 
Beers,  7  Cow.  (N.  Y.)  705,  17  Am.  Dec.  538. 

2.  Presentment  must  be  Made  at  Drawee's  Dom- 
icil.—Chitty  on  Bills  (13th  Am.  ed.)  316. 

Where  a  bill  was  drawn,  payable  in  London, 
on  a  person  residing  in  Liverpool,  it  was  held 
that  a  presentment  for  acceptance  at  Liver- 
pool was  sufficient.  Mason  v.  Franklin,  3 
Johns.  (N.  Y.)  202.  But  in  Wolfe  v.  Jewett,  10 
La.  384,  it  is  held  that  a  bill  must  be  presented 
for  acceptance  at  the  place  specified  on  its 
face. 

Where  Drawee  cannot  be  Found  at  Proper  Place 

of  Presentment. — In  Wolfe  v.  Jewett,  10  La. 
384,  it  was  held  that  if  the  drawee  of  a  bill, 
upon  presentment  thereof  for  acceptance, 
cannot  be  found  at  the  place  where  the  bill 
states  him  to  reside,  and  it  appears  that  he 
never  resided  there,  or  has  absconded,  the 
bill  is  to  be  considered  as  dishonored. 

In  Wiseman  v.  Chiappella,  23  How.  (U.  S.) 
368,  Wayne.  J.,  in  giving  the  opinion  of  the 
court,  said:  "In  making  a  demand  for  an 
acceptance,  the  party  ought  if  possible  to  see 
the  drawee  personally,  or  some  agent  ap- 
pointed by  him  to  accept,  and  diligent  inquiry 
must  be  made  for  him  if  he  shall  not  be 
found  at  his  house  or  place  of  business."  See 


also  Washington  Bank  v.  Triplett,  1  Pet.  (U. 

S.)25. 

3.  Story  on  Bills,  §  236. 

4.  Story  on  Bills,  §  236. 

5 .  Presentment  for  Payment  Necessary  to  Charge 
Drawer  or  Indorser — England. — Rushton  v.  As- 

pinall,  Doug.  679. 

United  States. — Alexandria  Bank  v.  Young, 
2  Cranch  (C.  C.)  52. 

Arkansas. — Ruddell  v.  Walker,  7  Ark.  457; 
Gracie  v.  Sandford,  9  Ark.  233;  Winston  v. 
Richardson,  27  Ark.  34. 

Connecticut. — D  wight  v.  Scovil,  2  Conn.  654. 

Georgia. — Beckwith  v.  Carleton,  14  Ga.  691. 

Illinois. — Burritt  v.  Tidmarsh,  5  111.  App. 
341;  Bowes  v.  Industrial  Bank,  58  111.  App. 
498. 

Iowa. — Red  Oak  Bank  v.  Orvis,  40  Iowa  332. 

Louisiana. — Vanwickle  v.  Downing,  ig  La. 
Ann.  83;  Union  Ins.  Co.  v.  Rodd,  26  La.  Ann. 
715;  Otto  v.  Belden,  28  La.  Ann.  302. 

Maine. — National  Shoe,  etc.,  Bank  v.  Good- 
ing, 87  Me.  337. 

New  York. — Cayuga  County  Bank  v.  War- 
den, 1  N.  Y.  413;  Munroe  v.  Easton,2  Johns. 
Cas.  (N.  Y.)  75;  Martin  v.  Perqua,  65  Hun 
(N.  Y.)  225. 

North  Carolina. — Long  v.  Stephenson,  72 
N.  Car.  569. 

Pennsylvania. — Duncan  v.  McCullough,  4 
S.  &  R.  (Pa.)  480.  See  also  Harvey  v.  Girard 
Nat.  Bank,  119  Pa.  St.  212. 

Texas  Statute. — The  Texas  statute  which 
dispenses  with  protest  and  notice,  in  order  to 
fix  the  liability  of  the  drawer  or  indorser  of  a 
bill  or  note,  and  substitutes  instead  thereof 
the  bringing  of  suit  within  a  certain  time,  has 
been  held  to  dispense  with  demand  also. 
Syndor  v.  Gascoigne,  11  Tex.  450;  Rev.  Stat, 
of  Tex.  (1895),  p.  90. 

Fixing  Liability  of  Acceptor  for  Honor. — Where 
a  bill  is  accepted  supra  protest,  to  render  the 
acceptor  absolutely  liable  the  bill  must  be 
duly  presented  for  payment  to  the  drawee. 
Williams  v,  Germaine,  7  B.  &  C.  468,  14  E. 
C.  L.  84.  See  also  Schofield  v.  Bayard,  3 
Wend.  (N.  Y.)  488. 

Liability  of  Irregular  Indorser. — According 
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Where  Presentment  for  Acceptance  has  been  Previously  Made. — Moreover,  where  a  bill  of 
exchange  has  been  presented  for  acceptance  it  must,  if  accepted,  be  also  pre- 
sented for  payment;  but  if  it  is  not  accepted,  no  further  presentment  is  neces- 
sary,1 except  when  the  bill  has  been  afterwards  accepted  for  honor.2 

Effect  of  Failure  to  Present. — Whenever  it  is  incumbent  upon  the  holder  of  a  bill 
or  note  to  make  presentment  thereof,  and  he  neglects  to  do  so,  he  will  lose 
not  only  his  remedy  upon  the  bill,  but  also  upon  the  consideration  or  debt  in 
respect  of  which  it  was  given  or  transferred.3 

Whether  Presentment  is  Required  in  the  Case  of  Nonnegotiable  Instruments.  —  Nonnegotiable 
instruments,  not  being  governed  by  the  law  merchant,  do  not,  according  to 
the  weight  of  authority,  come  within  the  rule  requiring  presentment  for  pay- 
ment on  the  part  of  the  holder  of  the  paper.4  In  some  jurisdictions,  however, 
a  different  rule  has  been  applied.5 


to  some  of  the  decisions,  where  a  party  in- 
dorses his  name  in  blank  on  the  back  of  ne- 
gotiable paper  before  it  is  delivered  to  the 
payee  or  indorsed  to  him,  he  is  liable  as  in- 
dorser, and  as  such  is  entitled  to  due  demand. 
Hooks  v.  Anderson,  58  Ala.  238;  Kamm  v. 
Holland,  2  Oregon  59. 

On  the  other  hand,  some  of  the  authorities 
hold  that  such  party  is  to  be  treated  as  the 
maker  of  the  note,  and  that  consequently  no 
proof  of  presentment  for  payment  is  neces- 
sary. Western  Boatmen's  Benev.  Assoc.  v. 
Wolff,  45  Mo.  104;  Massey  v.  Turner,  2  Houst. 
(Del.)  79. 

According  to  other  authorities,  such  an  in- 
dorser  is  a  guarantor.  In  some  of  the  states 
holding  him  liable  as  a  guarantor  it  is  held 
that  he  will  be  discharged  for  want  of  pre- 
sentment, if  he  can  show  that  he  has  been 
thereby  prejudiced.  Sibley  v.  Van  Horn,  13 
Iowa  209;  Fuller  v.  Scott,  8  Kan.  25. 

In  Illinois,  however,  his  contract  of  guar- 
anty is  held  to  be  absolute,  and  presentment 
is  not  required  to  fix  his  liability.  Klein  v. 
Currier,  14  111.  237. 

And  in  California  it  has  been  held  under 
statute  that  one  who  writes  his  name  upon  the 
back  of  a  nonnegotiable  promissory  note,  be- 
fore its  delivery  to  the  payee,  is  a  guarantor, 
and  is  liable  prima  facie  for  the  payment  of 
the  note  upon  the  default  of  the  principal 
without  any  previous  demand.  San  Diego 
First  N'at.  Bank  v.  Babcock,  94  Cal.  97. 

Bill  or  Note  Indorsed  after  Maturity. — To 
make  the  indorser  of  a  bill  or  note  after  ma- 
turity liable,  there  must  be  proof  of  demand 
of  payment. 

Alabama.  —  Branch  Bank  v.  Gaffncy,  9  Ala. 
153 

California.  —  Becbe  v.  Brooks,  12  Cal.  308. 
Florida.  —  Bemis  v.  McKenzic,  13  Fla.  553. 
Iowa. — Graul  v.  Strutzel,  53  Iowa  712. 
Kansas.  —  Swartz  v.  Rcdfield,  13  Kan.  550. 
Louisiana.  —  McCall  v.  Witkouski,  16  La. 
Ann.  179. 

Maryland.  —  Dixon  v.  Clayville,  44  Md.  573. 
New  Hampshire.  —  Dwlght  v.  Emerson,  2  N. 
H.  159- 

New  York.— Strong  v.  Duke,  5  Alb.  L.  J. 
250. 

Oregon. — Smith  v.  Caro,  9  Oregon  280. 

Pennsylvania.  —  McKinncy  v.  Crawford,  8 
S.  &  R.  (Pa.)  35 1 ;  Patterson  v.  Todd,  18  Pa. 
St.  426,  57  Am.  Dec.  622. 
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South  Carolina. — Course  v.  Shackleford,  2 
Nott  &  M.  (S.  Car.)  283;  Poole  v.  Tolleson,  1 
McCord  L.  (S.  Car.)  199,  10  Am.  Dec.  663. 

Thus  where  a  promissory  note  payable  one 
year  after  date  was  indorsed  five  years  after 
it  was  due,  it  was  held  that  the  indorsee  was 
bound,  notwithstanding,  to  prove  a  demand 
of  payment  from  the  maker  in  order  to  hold 
the  indorser  liable.  Berry  v.  Robinson,  9 
Johns.  (N.  Y.)  121,  6  Am.  Dec.  267. 

Note  Transferred  after  Dishonor  with  Protest 
Attached.  —  But  where  a  note  was  indorsed 
after  it  had  become  due,  with  protest  attached 
to  it,  it  has  been  held  that  further  demand 
was  unnecessary  to  charge  the  indorser.  St. 
John  v.  Roberts,  31  N.  Y.  441,  88  Am.  Dec. 
287;  Williams  v.  Mathews,  3  Cow.  (N.  Y.) 
252. 

In  St.  John  v.  Roberts,  31  N.  Y.  441,  8S  Am. 
Dec.  287,  the  court  said:  "The  indorsers 
themselves  put  this  note  upon  the  market 
after  they  had  been  legally  and  duly  charged 
thereon,  and  made  liable  as  indorsers  thereon, 
with  the  evidence  of  such  liability  attached. 
Such  act  of  theirs  was  a  representation  of 
their  liability  on  the  note,  and  they  are  now 
estopped,  in  good  faith  and  sound  morals, 
from  denying  such  liability." 

See  also  French  v.  Jarvis,  29  Conn.  347. 
Compare  Hunt  v.  Wadleigh,  26  Me.  271,  45 
Am.  Dec.  108. 

1.  Presentment  for  Payment  when  Presentment 
for  Acceptance  has  been  Made.  —  Ballingalls  v. 
Glostcr,  3  East  481;  Milford  v.  Mayor,  Doug. 
55;  Whitehead  v.  Walker,  9  M.  &  W.  506; 
Fall  River  Union  Bank  v.  Willard,  5  Met. 
(Mass.)  220;  Plato  v.  Reynolds,  27  N.  Y.  586. 

2  Presentment  for  Payment  after  Acceptance 
for  Honor. — Williams  v.  Gcrmaine,  7  B.  &  C. 
468.  14  E.  C.  L.  84. 

3.  Effect  of  Failure  to  Present. — Adams  v. 
Boyd,  33  Ark.  33;  Gracie  v.  Sandford,  9  Ark. 
233;  Adams  v.  Darby,  28  Mo.  162,  75  Am. 
Dec.  115;  Smith  v.  Miller,  43  N.  Y.  171.  3 
Am.  Rep.  690,  52  N.  Y.  545. 

4.  Nonnegotiable  Paper— Presentment  Not  Es- 
sential.—  Long  v.  Smyscr,  3  Iowa  266;  Bil- 
lingham  v.  Bryan,  10  Iowa  317;  Seymour  v. 
Van  Slyck.  8  Wend.  (N.  Y.)  405;  White  v. 
Low,  7  Barb.  (N.  Y.)  204.  Sec  also  Pilnam 
v.  Brecken ridge,  3  Gratt.  (Va.)  121;  Kirk- 
palrick  McCulIough,  3  Humph.  (Tenn.)  171, 
39  Am.  Dec.  158;  Stix  v.  Matthews,  75  Mo.  97. 

6.  Presentment  of  Nonnegotiablo  Papor  Ro- 
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(2)  As  against  Acceptor  or  Maker — In  General. — A  presentment  for  payment 
is  not  in  general  necessary  for  the  purpose  of  charging  the  acceptor  of  a  bill 
or  the  maker  of  a  note.1  Thus  even  a  promissory  note  payable  on  demand 
is  payable  without  any  demand,  suit  being  considered  a  sufficient  demand.2 

(3)  As  against  Guarantor — Authorities  Conflicting. — Great  diversity  of  opinion 
exists  among  the  decisions  as  to  the  necessity  of  presentment  for  payment  in 
order  to  charge  a  guarantor.  According  to  some  of  the  authorities,  a  guar- 
anty of  payment  of  a  note  or  bill  is  an  absolute  and  unconditional  contract, 
thus  making  it  the  duty  of  the  guarantor  to  see  to  the  payment  of  the  bill  or 

quired. — Parker  v.  Riddle,  11  Ohio  102;  Aldis      Ellam,  2  M.  &  W.  461;  Maltby  v.  Murrells, 


v.  Johnson,  1  Vt.  136. 

1.  Presentment  Unnecessary  to  Charge  Maker 
or  Acceptor. — Wood's  Byles  on  Bills  and  Notes 
341;  Chillicothe  Branch  of  Ohio  Bank  v.  Fox, 
3  Blatchf.  (U.  S.)  431;  Hunt  v.  Johnson,  96 
Ala.  130,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  399;  Rice  v.  Hogan,  8  Dana 
(Ky.)  134;  Waring  v.  Betts,  90  Va.  46,  44  Am. 
St.  Rep.  890. 

Where,  however,  an  action  was  brought 
on  a  lost  bill,  payable  forty  days  after  date, 
it  was  held  that  an  action  could  not  be  main- 
tained at  law  against  the  acceptor  for  the 
reason  that,  according  to  the  law  merchant, 
the  holder  of  a  bill  shall  present  it  at  matu- 
rity to  the  acceptor,  demand  payment  of  its 
amount,  and  upon  receipt  of  the  money  de- 
liver up  the  bill.  Hansard  v.  Robinson,  7  B. 
&  C.  90,  14  E.  C.  L.  20;  Ramuz  v.  Crowe,  II 
Jur.  715. 

Paper  Payable  at  Sight. — It  has  been  held 
that  presentment  for  payment  is  absolutely 
necessary  in  order  that  an  action  may  be 
maintained  against  the  acceptor  or  maker 
of  a  bill  or  note  payable  at  or  after  sight. 
Dixon  v.  Nuttall,  1  C.  M.  &  R.  307;  Sturdy 
v.  Henderson,  4  B.  &  Aid.  592,  6  E.  C.  L. 
615;  Holmes  v.  Kerrison,  2  Taunt.  323; 
Thorpe  v.  Booth,  R.  &  M.  388,  21  E.  C.  L. 
468;  Wolfe  v.  Whiteman,  4  Harr.  (Del.) 
246.  See  also  Cribbs  v.  Adams,  13  Gray 
(Mass.)  597. 

But  in  England  now,  by  statute,  a  bill  pay- 
able at  sight  or  on  presentation  is  a  bill 
payable  on  demand.  English  Bills  of  Exch. 
Act,  §  10. 

For  discussion  of  the  necessity  of  present- 
ment where  particular  place  for  presentment 
is  mentioned  in  the  instrument,  see  infra, 
this  section,  Place  of  Presentment. 

Where  Suit  is  Brought  on  Note  on  Day  of  Ma- 
turity.— It  has  been  held  that  an  action  can- 
not be  maintained  on  a  note  payable  so 
many  days  after  date,  if  brought  on  the 
last  day  of  grace,  unless  payment  has  been 
previously  demanded  on  that  day.  Veazie 
Bank  v.  Winn,  40  Me.  62;  Greeley  v.  Thurs- 
ton, 4  Me.  479,  16  Am.  Dec.  285;  Staples  v. 
Franklin  Bank,  1  Met.  (Mass.)  43,  35  Am.  Dec. 
345.  In  giving  the  opinion  in  Veazie  Bank 
v.  Winn,  40  Me.  62,  the  court,  however,  said  : 
"  If  a  note  is  payable  at  a  bank,  a  suit  may 
be  properly  commenced  on  the  last  day  of 
grace,  after  banking  hours,  without  demand 
and  notice." 

2.  Instruments  Payable  on  Demand — Present- 
ment Not  Necessary  as  to  Acceptor  or  Maker — 
England.  —  Rumball  v.  Ball,  10  Mod.  38; 
Frampton  v.  Coulson,  I  Wils.  33;  Norton  v. 


Bartlett  v.  Rogers,  3  Sawy, 
Bank  v.  McDon- 
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United  States. 
(U.  S.)  62. 

Alabama. — Mobile  Sav 
nell,  83  Ala.  595. 

California. — Ziel  v.  Dukes,  12  Cal.  479; 
Bell  v.  Sackett,  38  Cal.  407. 

Georgia. — Dougherty  v.  Western  Bank,  13 
Ga.  287. 

Illinois. — Mumford  v.  Tollman  (111.  App.), 
8  Nat.  Corp.  Rep.  417. 

Indiana.  —  Fankboner  v.  Fankboner,  20 
Ind.  62. 

Maine. — Rice  v.  West,  II  Me.  323;  Young 
v.  Weston,  39  Me.  492. 

Maryland. — Darnall  v.  Magruder,  1  Har.  & 
G.  (Md.)  439. 

Massachusetts.  —  Newman  v.  Kettelle,  13 
Pick.  (Mass.)  418;  Burnham  v.  Allen,  1  Gray 
(Mass.)  496. 

Missouri. — Easton  v.  McAllister,  1  Mo.  662. 

New  Jersey. — Larason  v.  Lambert,  12  N.  J. 
L.  247. 

New  York. — Haxtun  v.  Bishop,  3  Wend. 
(N.  Y.)  13;  Niagara  Bank  v.  M'Cracken,  18 
Johns.  (N.  Y.)  493;  Wheeler  v.  Warner,  47 
N.  Y.  519,  7  Am.  Rep.  478;  Hirst  v.  Brooks, 
50  Barb.  (N.  Y.)  334. 

North  Carolina. — Caldwell  v.  Rodman,  5 
Jones  L.  (N.  Car.)  139. 

Ohio. — Hill  v.  Henry,  17  Ohio  9. 

South  Carolina. — Cammer  v.  Harrison,  2 
McCord  L.  (S.  Car.)  246;  Wilks  v.  Robinson, 
3  Rich.  L.  (S.  Car.)  182. 

Vermont. — Kingsbury  v.  Butler,  4  Vt.  458. 

Note  Payable  "  on  Call." — A  promissory  note 
payable  "on  call"  has  been  held  to  be  the 
same  as  if  payable  on  demand,  and  an  action 
lies  thereon  without  a  previous  demand.  Mo- 
bile Sav.  Bank  v.  McDonnell.  83  Ala.  595. 

As  to  the  law  on  this  question  in  reference 
to  banknotes,  certificates  of  deposit,  and 
stock  subscription  notes,  see  the  titles  Bank- 
notes, vol.  3,  p.  771;  Certificates  of  De- 
posit; and  Stock. 

Note  Extended  for  Indefinite  Time. — Where 
the  time  of  payment  of  a  note  is  extended,  but 
the  period  of  extension  is  not  definitely  fixed, 
the  extension  is  for  a  reasonable  time,  and 
when  that  time  has  elapsed  no  demand  is 
necessary  any  more  than  upon  a  demand 
note.  Finch  v.  Skilton,  79  Hun  (N.  Y.) 
531- 

Note  Payable  So  Many  Days  after  Demand. — 

But  the  rule  as  laid  down  in  the  text  does 
not  seem  to  apply  in  case  of  a  note  payable 
so  many  days  after  demand.  Thorpe  v. 
Booth,  R.  &  M.  388,  21  E.  C.  L.  46S.  See 
also  Massie  v.  Byrd,  87  Ala.  672. 
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note  without  having  demand  made  upon  him.1  But  where  the  guarantor 
restricts  his  undertakings,  a  different  rule  should  be  applied  ;  if,  for  instance, 
his  undertaking  is  that  the  bill  or  note  is  good,  or  can  be  collected,  a  present- 
ment for  payment  is  necessary.2  On  the  other  hand,  some  of  the  cases  hold 
that  the  liability  of  a  guarantor  upon  a  bill  or  note  is  in  its  nature  conditional, 
and  that  to  make  it  absolute  there  must  be  a  presentment  for  payment  within 
a  reasonable  time.9 

Where  a  Guarantor  Suffers  for  Want  of  Presentment.  —  However,  according  to  this 
latter  class  of  authorities,  the  guarantor  will  not  be  discharged  unless  it  is 
shown  that  he  has  sustained  damages  from  want  of  such  presentment,  and  then 
only  to  the  extent  of  the  damage.1     Thus  it  is  held  that  if  the  principal  is 

The  words,  "I  assign  the  within  note  to  A 
for  value  received,  and  guarantee  its  prompt 
and  full  payment,"  indorsed  by  the  payee  on 
the  back  of  the  note,  impose  upon  the  as- 
signor an  absolute  obligation  to  pay,  and  no 
demand  is  necessary  to  render  him  liable. 
Wright  v.  Dyer,  48  Mo.  525. 

Where  the  owner  and  holder  of  a  negotiable 
promissory  note,  at  the  time  of  its  transfer  by 
him  to  the  party  named,  indorsed  thereon  the 
following,  "  I  guarantee  the  payment  of  the 
within  note  to  C.  Edgerton  or  order,"  it  was 
held  that  this  was  an  absolute  and  uncon- 
ditional guaranty,  and  no  averment  in  the 
petition  of  demand  was  requisite  to  make  a 
prima  facie  case  for  recovery  upon  it.  Clay 
v.  Edgerton,  19  Ohio  St.  549,  2  Am.  Rep. 
422. 

2.  Where  Guarantor  Restricts  His  Liability. — 

Dickerson  v.  Derrickson,  39  111.  574;  Farmers', 
etc.,  Bank  v.  Kercheval,  2  Mich.  504;  Clay  v. 
Edgerton,  19  Ohio  St.  549,  2  Am.  Rep.  422; 
Greene  v.  Dodge,  2  Ohio  431;  Hammond  v. 
Chamberlin,  26  Vt.  406. 

3.  Guarantor's  Liability  Held  Conditional. — 
Douglass  v.  Reynolds,  7  Pet.  (U.  S.)  126; 
Mayberry  v.  Bainton,  2  Harr.  (Del.)  24;  Ox- 
ford Bank  v.  Haynes,  8  Pick.  (Mass.)  423,  19 
Am.  Dec.  334;  Talbot  v.  Gay,  18  Pick.  (Mass.) 
535;  Newton  Wagon  Co.  v.  Diers,  10  Neb. 
285;  Becker  v.  Saunders,  6  Ired.  L.  (N.  Car.) 
380;  Gibbs  v.  Cannon,  9  S.  &  R.  (Pa.)  202,  11 
Am.  Dec.  699;  Mizncr  v.  Spier,  96  Pa  St.  533; 
Barrett  v.  May,  2  Bailey  L.  (S.  Car.)  1. 

Guaranty  of  Payment  of  Note  "  Whon  Due." — 
But  in  Pennsylvania  it  has  been  held  that  a 
guaranty  of  payment  of  a  note  "  when  due" 
is  broken  by  nonpayment;  and  the  guarantor 
is  then  liable  upon  his  contract  to  the  creditor, 
who  is  not  bound  either  lo  pursue  the  princi- 
pal or  to  show  his  insolvency.  Campbell  V. 
Baker,  46  Pa.  St.  243.  The  court  in  this  case 
said:  "  When  a  guaranty  is  general,  that  is, 
without  having  any  of  its  terms  fixed  in  the 
writing,  the  law  adds  the  usual  conditions 
that  there  shall  be  due  and  unsuccessful  dili- 
gence used  by  the  creditor  t<>  collect  the  claim 
from  the  principal,  unless  it  appear  that  all 
diligence  would  be  hopeless.  But  the  law 
adfls  or  implies  no  such  condition  when  the 
parties  have  themselves  fixed  the  terms  of 
the  contract.  They  have  done  so  in  this  in- 
stance. The  guaranty  is  special  of  the  pay- 
ment of  the  note  '  when  due.'  and  it  was 
broken  by  the  nonpayment  at  maturity." 

4.  Ouarantor  must  Show  Damage.  —  Rhctt  v. 
Poc,  2  How.  (U,  S.)  457;  Newton  Wagon  Co. 
v.  Diers,  10  Neb.  284;  Rockford  Second  Nat. 


1.  Guarantor's  Liability  Held  Absolute  by  Some 
Authorities — Connecticut.— Beckwith  v.  Angell, 
6  Conn.  315;  Breed  v.  Hillhouse,  7  Conn.  523. 

Illinois. — Heaton  v.  Hulbert,  4  111.  489; 
Hance  v.  Miller,  21  111.  636;  Dickerson  v.  Der- 
rickson, 39  111.  574. 

Maine. — Cooper  v.  Page,  24  Me.  73,  41 
Am.  Dec.  371;  Read  v.  Cutts,  7  Me.  186,  22 
Am.  Dec.  184. 

Michigan. — Roberts  v.  Hawkins,  70  Mich. 
566. 

Minnesota. — Hungerford  v.  O'Brien,  37 
Minn.  306. 

Mississippi. — Baker  v.  Kelly,  41  Miss.  697, 
93  Am.  Dec.  274. 

Missouri. — Wright  v.  Dyer,  48  Mo.  526. 

New  York. — Winchell  v.  Doty,  15  Hun 
(N.  Y.)  1;  Allen  v.  Rightmere,  20  Johns. 
(N.Y.)365,  n  Am.  Dec.  288;  Brown  v.  Curtiss, 
2  N.  Y.  225. 

Ohio. — Clay  v.  Edgerton,  19  Ohio  St.  549,  2 
Am.  Rep.  422. 

Tennessee.  —  Bayley  v.  Hazard,  3  Yerg. 
(Tenn.)  487. 

Vermont. — Train  v.  Jones,  11  Vt.  444. 

See  also  Penny  v.  Crane  Bros.  Mfg.  Co., 
80  111.  244.  Compare  Farmers',  etc.,  Bank  v. 
Kercheval,  2  Mich.  505. 

Where  the  defendant,  being  the  payee  of  a 
negotiable  promissory  note,  indorsed  it  in 
these  words,  "  For  value  received  I  sell, 
assign,  and  guarantee  the  payment  of  the 
within  note  to  John  Allen  or  bearer,"  it  was 
held  that  this  was  an  absolute  engagement 
that  the  maker  should  pay  the  note  when 
due,  or  that  the  defendant  would  pay  it  him- 
self, and  that  the  defendant  was  not  therefore 
bound  to  prove  a  demand  of  payment  of  the 
maker.  Allen  v.  Rightmere,  20  Johns.  (>i.Y.) 
365,  11  Am.  Dec.  288. 

So  where  the  payees  of  a  promissory  note 
indorsed  on  the  back  of  it,  "  For  value  re- 
ceived we  guarantee  the  payment  of  the  within 
note  at  maturity,"  it  was  held  that  the  holder 
was  under  no  obligation  to  demand  payment 
of  the  maker  in  order  to  make  the  guarantors 
liable.  Gage  v.  Mechanics'  Nat.  Bank,  79  III. 
62. 

Also  where  a  third  person  guaranteed  the 
payment  of  a  note  by  an  indorsement  in  these 
words,  "  I  hereby  guarantee  the  payment  of 
this  note  within  four  years  from  this  date," 
it  was  held  that  this  was  an  absolute  en- 
gagement on  the  part  of  the  guarantor  that 
the  note  should  be  paid  within  the  time  speci- 
fied, hv  the  maker,  or  by  himself,  and  that  de- 
mand was  not  necessary.  Breed  v.  Hillhouse, 
7  Conn.  523. 


355 


Volume  IV. 


Diligence  Required  of  Holder. 


BILLS  AND  NOTES. 


Presentment  for  Payment. 


insolvent  when  a  note  or  bill  becomes  due,  this  will  prima  facie  be  evidence 
that  the  guarantor  was  not  prejudiced.1 

(4)  As  against  Person  Not  Party  to  Paper,  but  Liable  on  Consideration. — 
The  rule  is  established  by  the  EnglisJi  authorities  that  it  is  necessary  to 
present  a  bill  or  note  for  payment  in  order  to  charge  a  person  who  is  not  a 
party  to  the  paper,  but  who  is  liable  on  the  consideration  for  which  it  is  given.2 
It  is  not  requisite,  however,  that  the  same  diligence  should  be  used  in  this  case 
as  is  necessary  to  charge  a  party  to  the  instrument.  If  the  holder  does  what  is 
reasonable  to  obtain  the  payment,  it  is  sufficient.3 

b.  By  Whom  Presentment  should  be  Made — (1)  In  the  Case  of  Notes 
and  Inland  Bills — General  Rule — By  Holder  or  Agent. — Notes  and  inland  bills  of  ex- 
change may  be  presented  by  the  holder  or  any  agent  for  him.4    Thus  a  demand 


Bank  v.  Gaylord,34  Iowa  246;  Rodabaugh  v. 
Pitkin,  46  Iowa  544;  Martyn  v.  Lamar,  75 
Iowa  235;  Sabin  v.  Harris,  12  Iowa  87;  Fuller 
v.  Scott,  8  Kan.  33;  Farrow  v.  Respess,  11 
Ired.  L.  (N.  Car.)  170.  See  also  Burrow  v. 
Zapp,  69  Tex.  474. 

1.  Principal  Insolvent  at  Maturity  of  Paper. — 
Holbrow  v.  Wilkins,  1  B.  &  C.  10,  8  E.  C.  L. 
5;  Warrington  v.  Furbor,  8  East  242;  Van 
Wart  v.  Woolley,  3  B.  &  C.  439,  ro  E.  C.  L. 
145;  Wildes  v.  Savage,  1  Story  (U.  S.)  22; 
Reynolds  v.  Douglass,  12  Pet.  (U.  S.)  497; 
Gibbs  v.  Cannon,  9  S.  &  R.  (Pa.)  198,  n  Am. 
Dec.  699.  See  also  Skofield  v.  Haley,  22  Me. 
164,  38  Am.  Dec.  307;  Bashford  v.  Shaw,  4 
Ohio  St.  263. 

Where  Principal  Is  Solvent  at  Maturity  of  Ob- 
ligation.— On  the  other  hand.it  has  been  held 
that  if  it  appear  that  the  principal  was  solvent 
at  the  maturity  of  the  obligation,  but  became 
insolvent  before  the  demand  for  payment 
was  made,  the  guarantor  will  be  discharged. 
Oxford  Bank  v.  Haynes,  8  Pick.  (Mass.)  423, 
19  Am.  Dec.  334;  Talbot  v.  Gay,  18  Pick. 
(Mass.)  534;  Newton  Wagon  Co.  v.  Diers,  10 
Neb.  284. 

The  defendant,  being  the  payee  of  a  nego- 
tiable note  payable  in  four  annual  instal- 
ments, indorsed  it  to  the  plaintiff,  stating 
that  he  would  guarantee  it,  and  the  plain- 
tiff wrote  over  the  payee's  signature  the 
words,  "I,  the  subscriber,  order  the  within 
note  paid  to  B  [plaintiff],  and  guarantee  the 
payment  of  the  same,"  and  the  defendant 
made  to  the  plaintiff  an  assignment  of  a 
mortgage  given  as  security  for  the  note. 
No  presentment  for  payment  was  made  to 
the  promissor,  and  he  remained  solvent 
for  six  months  after  the  last  instalment  be- 
came due,  and  was  allowed  to  receive  the 
profits  of  the  mortgaged  property  for  three 
years  subsequent  to  that  time,  and  notice  of 
the  nonpayment  two  years  afterwards  was 
given  to  the  defendant,  and  a  demand  of  pay- 
ment made  on  him.  It  was  held  that  the 
defendant  was  discharged  from  liability  by 
the  laches  of  the  plaintiff  in  not  using  due 
diligence  to  obtain  payment  from  the  prom- 
issor.   Talbot  v.  Gay,  18  Pick.  (Mass.)  534. 

2.  Chalmers  on  Bills  of  Exchange  (5th  ed.) 
547;  Anderton  v.  Beck,  16  East  214;  Hopkins 
v.  Ware,  L.  R.  4  Exch.  268.  Compare  Straker 
v.  Graham,  4  M.  &  W.  721. 

3.  Chalmers  on  Bills  of  Exchange  (5th  ed.) 
547-  Sands  v.  Clarke,  8  C.  B.  761,  65  E.  C.  L. 


761;  Smith  v.  Bank  of  New  South  Wales,  8 
Moo.  P.  C.  N.  S.  443. 

But  it  has  been  maintained  by  several  text 
writers  that  an  indorser  or  drawer  will  not  be 
discharged  from  the  debt  for  which  the  paper 
was  delivered  unless  he  can  show  that  he  has 
actually  sustained  damages  in  consequence  of 
such  nonpresentment.  Story  on  Promissory 
Notes,  §  284;  2  Daniel  on  Negotiable  Instru- 
ments (4th  ed.),  §  1176. 

4.  By  Whom  Presentment  of  Notes  and  Inland 
Bills  should  be  Made — General  Kule. — Nave  v. 
Richardson,  36  Mo.  130.  See  also  the  cases 
in  note  immediately  following. 

Presentment  by  Banker's  Clerk. — Presentment 
for  payment  made  by  a  banker's  clerk  has 
been  held  to  be  sufficient.  Leftley  v.  Mills,  4 
T.  R.  170. 

Presentment  by  Messenger  of  Bank. — Also  it 
has  been  held  sufficient  where  a  note  held  by  a 
bank  was  presented  for  payment  by  the  mes- 
senger of  the  bank  acting  under  the  authority 
and  direction  of  the  cashier.  Baer  v.  Lep- 
pert,  12  Hun  (N.  Y.)  516. 

Presentment  by  Officer. — Where  a  sheriff  was 
duly  authorized  to  make  demand  and  receive 
payment,  it  was  held  that  a  demand  made  by 
him  was  sufficient.  Seaver  v.  Lincoln,  21 
Pick.  (Mass.)  267. 

Possession  of  Paper  as  Evidence  of  Bight  to 
Present. — Where  a  bill  or  note  is  payable  to 
the  bearer,  or  where  it  is  payable  to  order  or 
payee,  and  is  indorsed  by  the  payee  in  blank, 
possession  by  the  holder  is  presumptive  evi- 
dence of  his  authority  to  demand  and  receive 
payment.  I  Daniel  on  Negotiable  Instru- 
ments, §  573;  Agnew  v.  Gettysburg  Bank,  2 
Har.  &  G.  (Md.)478.  See  also  Utica  Bank  v. 
Smith,  18  Johns.  (N.  Y.)  230. 

Moreover,  it  has  even  been  held  in  Massa- 
chusetts that  where  a  bill  of  exchange  indorsed 
in  blank  by  the  payees,  but  made  payable  to  a 
particular  person  by  the  last  indorsement,  was 
presented  to  the  drawee  for  payment  by  the 
last  indorser,  who  was  in  possession  of  the 
bill  bona  fide,  the  presentment  was  sufficient  to 
charge  the  preceding  indorsers.  Bachellor  v. 
Priest,  12  Pick.  (Mass.)  399. 

Presentment  by  Holder  Having  No  Authority. — 
It  has  been  said  that  any  person  who  hap- 
pens, whether  by  accident  or  otherwise  (as  by 
the  failure  of  an  agent),  to  be  the  holder  at 
the  time  a  bill  or  note  becomes  due,  and  al- 
though he  has  no  right  to  require  payment  for 
his  own  benefit,  may  and  ought  to  demand 
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by  a  notary  as  the  agent  of  the  holder  will  be  sufficient.1 

Written  Instrument  Evidencing  Agency  Unnecessary. — And  there  is  no  need  of  a  power 
of  attorney  or  any  written  instrument  to  constitute  an  agent  for  that  purpose.2 

By  Personal  Representative. — If  the  holder  is  dead,  his  personal  representative 
should  make  presentment.3 

By  Husband. — Where  the  holder  is  a  feme  sole,  and  at  the  time  of  maturity 
of  the  bill  or  note  she  has  become  a  married  woman,  it  has  been  held  that 
presentment  should  be  made  by  her  husband.4 

By  insolvent's  Assignee. — Where  the  holder  has  become  bankrupt  or  insolvent, 
his  assignee,  if  there  be  one,  should  make  presentment ;  and  if  no  one  is 
appointed,  it  has  been  said  that  the  holder  himself  may  make  presentment.5 

(2)  In  the  Case  of  Foreign  Bills — By  Notary. — As  a  general  rule,  the  present- 
ment of  a  foreign  bill  of  exchange  must  be  by  a  notary  personally,  to  whom 
credit  is  given  on  the  faith  of  his  public  and  official  character.6 

Presentment  by  Notary's  Clerk. — Accordingly,  it  is  held  that  a  presentment  of 
such  an  instrument  by  a  notary's  clerk  is  insufficient  7  unless  authorized  by  a 


payment  so  as  to  prevent  loss.  Chitty  on 
Bills  (13th  Am.  ed.)  410.  But  this  doctrine 
has  been  criticised  by  eminent  text  writers. 
1  Parsons  on  Notes  and  Bills,  361;  1  Daniel 
on  Negotiable  Instruments,  §  575. 

1.  Demand  by  hoiary  in  Case  of  Note  or  Inland 
Bill. — Hartford  Bank  v.  Stedman,  3  Conn. 
489;  Shed  v.  Brett,  I  Pick.  (Mass.)40i,  11  Am. 
Dec.  209;  Nave  v.  Richardson,  36  Mo.  130; 
Utica  Bank  v.  Smith,  18  Johns.  (N.  Y.)  230. 

Presentment  by  Notary's  Clerk. — In  New  York, 
where  by  statute  notes  and  inland  bills  may 
be  presented  by  a  notary,  a  notary's  certifi- 
cate is  not  evidence  of  presentment  unless 
made  personally.  Thus  where  the  notary 
certified  that  he  caused  the  note  to  be  pre- 
sented, it  was  held  that  the  certificate  was  not 
admissible  in  evidence.  Onondaga  County 
Bank  v.  Bates,  3  Hill  (N.  Y.)  58.  However, 
presentment  may  be  proved  by  the  clerk  by 
whom  it  was  actually  made.  Hunt  v.  May- 
bee,  7  N.  Y.  266;  Sheldon  v.  Benham,  4  Hill 
(N.  Y.)  129,  40  Am.  Dec.  271. 

2.  Parol  Authority  to  Make  Presentment  Suffi- 
cient.—Shed  v.  Brett,  1  Pick.  (Mass.)40I,  II 
Am.  Dec.  209;  Seaver  v.  Lincoln,  21  Pick. 
(Mass.)  267.  See  also  Utica  Bank  v.  Smith, 
18  Johns.  (N.  Y.)  230. 

3.  Presentment  by  Personal  Representative  of 
Deceased  Holder.  —  Parsons  on  Notes  and  Bills 
360;  Blake  v.  McMillen,  33  Iowa  150 

As  to  the  rule  of  presentment  when  noper- 
sonal  representative  has  been  appointed,  see 
infra,  this  section,  Time  of  Making  Present- 
ment—  Circumstances  Excusing  Delay. 

4  Presentment  by  Husband.  —  1  Daniel  on 
Negotiable  Instruments  (4th  ed.).  §  578. 

5.  Presentment  by  Insolvent's  Assignee. — 
Story  on  Promissory  Notes,  £  249;  I  Parsons 
on  Notes  and  Mills  360. 

6.  Presentment  of  Foreign  Bill  must  bo  Made 
by  Notary  —  I 'vital  States. — Sacridcr  v.  Brown, 
3  McLean  (U.  S.)  481. 

Alabama.  —  Doncgan  v.  Wood,  49  Ala.  242, 
20  Am.  Kcp.  275. 

Kentucky. — Chcnowith  v.  Chamberlin,  6 
B.  Mon.  (Ky.)  60.  43  Am.  Dec.  145;  Stale 
Bank  v.  Oarey.  6  B.  Mon.  (Ky.)  626. 

Matiachusttts. — Cribbs  v.  Adams,  13  Gray 
(Mass.)  597. 


Mississippi.- — Carmichael  v.  Pennsylvania 
Bank,  4  How.  (Miss.)  567,  35  Am.  Dec.  408; 
Ellis  v.  Commercial  Bank,  7  How.  (Miss.) 
294. 

Afissottri. — Miltenberger  v.  Spaulding,  33 
Mo.  4  i ;  Commercial  Bank  v.  Barksdale,  36 
Mo.  SCZ. 

Ne  York. — Commercial  Bank  v.  Varnum, 
49  N  Y.  269. 

Te>  nessee. —  Carter  v.  Union  Bank,  7 
Humph.  (Tenn.)  548,  46  Am.  Dec.  89. 

Texas. — Locke  v.  Huling,  24  Tex.  311. 

7.  Presentment  by  Notary's  Clerk  Insufficient. 
— Sacrider  v.  Brown,  3  McLean  (U.  S.)  481; 
Donegan  v.  Wood,  49  Ala.  242,  20  Am.  Rep. 
275;  Chenowith  v.  Chamberlin,  6  B.  Mon. 
(Ky.)6o,  43  Am.  Dec.  145;  Ocean  Nat.  Bank 
v.  Williams,  102  Mass.  141;  Cribbs  v.  Adams, 
13  Gray  (Mass.)  597;  Carmichael  v.  Pennsyl- 
vania Bank,  4  How.  (Miss.)  567,  35  Am.  Dec. 
408;  Ellis  v.  Commercial  Bank,  7  How. 
(Miss.)  294;  Locke  v.  Huling,  24  Tex.  311. 

Doctrine  in  Kentucky.  —  In  Kentucky  the  doc- 
trine as  laid  down  in  the  text  with  reference 
to  presentment  by  notaries'  clerks  prevails. 
See  Kentucky  case  immediately  above.  But 
a  distinction  has  been  drawn  between  pre- 
sentment by  a  notary's  clerk  and  a  notary's 
deputy,  it  being  held  that  in  the  case  of  a 
deputy  official  authority  may  be  implied  in 
him  to  make  the  demand.  State  Bank  v. 
Garey,  6  B.  Mon.  (Ky.)  626. 

Doctrine  in  England. — There  has  been  some 
controversy  as  to  what  is  the  law  on  this 
question  in  England.  No  case  appears  in 
which  the  matter  has  come  up  directly  for 
decision.  A  dictum,  however,  in  Lcftlcy  v. 
Mills,  4  T.  R.  175,  by  Buller,  J.,  lays  down 
the  doctrine  that  a  proper  demand  cannot  be 
made  by  a  notary's  clerk,  and  this,  it  seems, 
may  be  stated  as  the  safe  rule  at  least, 
though  it  appears  that  it  has  long  been  the 
custom  in  London  and  Liverpool  for  the 
clerks  of  notaries  to  present  bills  for  pay- 
ment.   Chitty  on  Bills  (13th  Am.  ed.)  517. 

Presentment  by  Notary's  Agent  Who  Is  Him- 
solf  a  Notary. --Where  two  notaries  were  in 
partnership  in  general  business,  and  one  of 
them  undertook  to  present  the  bill  and  mat'* 
the  demand,  and  the  otl.er  to  draw  up  i>  » 
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statute  or  usage  of  the  place  where  presentment  is  made.1 

c.  To  WHOM  Presentment  should  be  Made. — Presentment  for  pay- 
ment should  be  made  to  the  acceptor  of  a  bill,  or  the  maker  of  a  note,  or  an 
authorized  agent.2 

Where  Maker  or  Drawee  Is  Dead.  —  If  the  maker  of  a  note,  or  the  drawee  or  acceptor 
of  a  bill  of  exchange,  is  dead  at  the  maturity  of  the  paper,  the  holder  should 
make  inquiry  for  the  personal  representative  of  the  deceased,  if  there  is  one, 
and  make  presentment  to  him  for  payment.3    If  there  is  no  personal  represent- 


protest  and  give  the  notice,  and  it  appeared 
that  the  former  made  the  demand  as  the 
agent  of  his  partner,  the  other  notary,  it  was 
held  that  there  could  be  no  partnership  in 
such  matters,  and  that  the  presentment  for 
payment  was  insufficient.  Commercial  Bank 
v.  Barksdale,  36  Mo.  563. 

1.  Presentment  by  Notary's  Clerk  Authorized 
by  Statute  or  Usage. — McClane  v.  Fitch,  4  B. 
Mon.  (Ky.)  599;  Miltenberger  v.  Spaulding, 
33  Mo.  421;  Commercial  Bank  v.  Varnum,  49 
N.  Y.  269;  Carter  v.  Union  Bank,  7  Humph. 
(Tenn.)  548,  46  Am.  Dec.  89.  See  also 
Chenowith  v.  Chamberlin,  6  B.  Mon.  (Ky.) 
60,  43  Am.  Dec.  145;  State  Bank  v.  Garey,  6 
B.  Mon.  (Ky.)  626;  Nelson  v.  Fotterall,  7 
Leigh  (Va.)  179. 

Usage  Allowing  Presentment  by  Clerk. — In  an 
action  by  a  notary  for  neglect  to  make  pre- 
sentment and  demand,  evidence  that  it  is  the 
common  and  universal  usage  at  the  place 
where  the  bill  was  payable  for  notaries' 
clerks  to  make  such  presentment  and  de- 
mand, and  that  the  bill  in  question  was  pre- 
sented and  demand  of  payment  made  by  the 
clerk  of  the  defendant,  has  been  held  to  be 
proper  and  admissible,  and  a  knowledge  on 
the  part  of  plaintiff  of  this  usage  is  not 
necessary  to  its  validity.  Commercial  Bank 
v.  Varnum,  49  N.  Y.  269. 

Presentment  by  Clerk  under  Statute. — Where 
an  instrument  of  protest  was  offered  in  evi- 
dence which  was  made  in  New  Orleans,  and 
stated  on  its  face  that  the  notary  by  his  dep- 
uty, etc.,  presented,  etc.,  and  where  it  was 
shown  that  by  a  law  of  Louisiana  each  notary 
public  in  New  Orleans  was  authorized  to  ap- 
point one  or  more  deputies  to  assist  him  in 
this  service,  it  was  held  that  the  protest  was 
properly  admitted  as  evidence  of  present- 
ment and  demand.  Carter  v.  Union  Bank,  7 
Humph.  (Tenn.)  548,  46  Am.  Dec.  89. 

2.  To  Whom  Presentment  should  be  Made — 
General  Rule. — Philips  v..  Astling,  2  Taunt. 
206;  Reynolds  v.  Chettle,  2  Campb.  596; 
Bank  of  England  v.  Newman,  12  Mod.  241; 
Brown  v.  Turner,  15  Ala.  832;  Nave  v.  Rich- 
ardson, 36  Mo.  130;  Draper  v.  Clemens,  4 
Mo.  52;  Stewart  v.  Eden,  2  Cai.  (N.  Y.)  121, 
2  Am.  Dec.  222. 

A  notary's  protest  which  stated  that  he 
"  presented  the  same  at  the  office  of  [the 
makers]  and  was  refused  payment,"  without 
stating  from  whom  payment  was  demanded, 
does  not  show  a  proper  demand  of  payment. 
Nave  v.  Rictnr  Ison,  36  Mo.  130. 

Presentment  to  Clerk. — The  presentment  of  a 
bill  or  note  to  a  clerk  of  the  acceptor  or  maker 
at  his  place  of  business  is  sufficient,  Rey- 
nolds v.  Chettle,  2  Campb.  596;  Stewart  v. 
Eden,  2  Cai.  (N.  Y.)  121,  2  Am.  Dec.  222; 


without  showing  any  special  authority  given 
to  the  clerk  in  regard  to  such  matters  by  his 
principal.    Draper  v.  Clemens,  4  Mo.  52. 

Presentment  to  Stranger  in  Absence  of  Maker 
or  Acceptor  from  Home. — Where  a  bill  of  ex- 
change was  presented  for  payment  at  the 
door  of  the  house  where  the  drawee  was 
described  as  living,  to  a  lodger  who  was  com- 
ing from  the  passage  of  the  house  into  the 
street,  and  the  drawee  had  removed  to  an- 
other residence,  known  to  the  occupier  of  the 
house  but  not  to  the  lodger,  it  was  held  that 
the  presentment  was  sufficient  to  maintain 
the  affirmative  of  an  issue  raised  on  the  due 
presentment  of  the  bill  in  an  action  against 
the  indorser.  Buxton  v.  Jones,  1  M.  &  G. 
83,  39  E.  C.  L.  364. 

As  to  sufficiency  of  presentment  at  proper 
place  of  presentment  in  the  absence  of  the 
maker  or  acceptor  from  his  residence  or  place 
of  business,  see  infra,  this  section,  Place  of 
Presentment. 

Presentment  where  Word  "  Agent  "  is  Affixed 
to  Signature. — Where  the  word  "agent"  is 
affixed  to  the  signature  of  a  promissory  note, 
without  mention  of  the  name  of  the  principal, 
it  has  been  held  that  it  is  descriptio  persona 
merely,  and  that  presentment  to  the  maker's 
wife,  who  is  averred  to  be  the  principal,  is 
insufficient  to  bind  the  indorser,  and  that  de- 
mand must  be  made  on  the  maker  himself. 
Stinson  v.  Lee,  68  Miss.  113,  24  Am.  St.  Rep. 
257- 

3.  Presentment  to  Personal  Representative. — 

Magruder  v.  Union  Bank,  3  Pet.  (U.  S.)  87; 
Gower  v.  Moore,  25  Me.  16,  43  Am.  Dec.  247; 
Juniata  Bank  v.  Hale,  16  S.  &  R.  (Pa.)  157, 
16  Am.  Dec.  558;  Groth  v.  Gyger,  31  Pa.  St. 
271,  72  Am.  Dec.  745;  Price  v.  Young,  1  Nott 
&  M.  (S.  Car.)  438.  See  also  Johnson  v. 
Harth,  r  Bailey  L.  (S.  Car.)  482. 

Presentment  to  Heirs. — Where  the  m*ker  of  a 
note  died  on  the  last  day  of  grace,  and  the 
notary,  being  informed  of  his  death  on  calling 
at  his  domicil,  protested  the  note  for  non- 
payment and  notified  the  indorser  thereof,  it 
was  held  that  presentment  should  have  been 
made  to  the  heirs  of  the  deceased,  there  be- 
ing no  administrator  or  curator  appointed  to 
the  estate.     Toby  v.  Maurian,  7  La.  493. 

Bill  or  Note  Payable  at  Particular  Place. — It 
seems  to  be  the  correct  doctrine,  that  where  a 
bill  or  note  is  payable  at  a  particular  place, 
and  the  maker  or  acceptor  dies  before  it  be- 
comes due,  it  is  sufficient  to  make  present- 
ment at  that  place  instead  of  to  the  personal 
representative.  1  Daniel  on  Negotiable  In- 
struments, §  591.  See  also  Harp  v.  Kenner, 
19  La.  Ann.  63. 

This  doctrine  has  been  held  to  be  true  in 
the  case  of  a  bill  accepted  payable  at  a  par- 
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ative,  demand  for  payment  should  be  made  at  the  former  dwelling  or  place  of 
business  of  the  deceased.1 

Joint  Makers  or  Drawees. — Where  there  are  two  or  more  makers  or  drawees  not 
partners,  presentment  should  be  made  to  each  in  order  to  charge  the  drawer 
or  an  indorser.2 

Partners. — Where  two  or  more  makers  of  a  note,  or  drawees  or  acceptors  of 
a  bill,  are  partners,  a  presentment  to  one  of  the  partners  will  be  sufficient ;  3  and 
this  rule  is  true  though  presentment  is  made  after  the  dissolution  of  the  part- 
nership, since  a  partnership  as  to  all  antecedent  transactions  continues  until 
they  are  closed.4 

Presentment  to  Survivor  in  Case  of  Death  of  Partner.  —  In  case  of  the  death  of  one  of 
the  partners  before  the  maturity  of  the  bill  or  note,  presentment  should  be 
made  to  the  surviving  partner  and  not  to  the  personal  representative  of  the 
deceased  partner.5 

d.  MODE  OF  PRESENTMENT — (i)  Possession  of  Instrument  by  Party  Pre- 
senting Necessary. — No  valid  presentment  and  demand  can  be  made  by  any 
person  without  having  the  bill  or  note  in  his  possession  at  the  time,  unless 
special  circumstances,  such  as  the  loss  of  the  note  or  its  destruction,  are  shown 
to  excuse  its  absence.6 


ticular  place.  Philpott  v.  Bryant,  3  C.  & 
P.  244,  14  E.  C.  L.  288. 

1.  Where  No  Personal  Eepresentative  is  Ap- 
pointed.— Washington  Bank  v.  Reynolds,  2 
Cranch  (C.  C.)  289;  Huff  v.  Hatch,  2  Disney 
(Ohio)  63.  See  also  Price  v.  Young,  1  Nott 
&  M.  (S.  Car.)  438. 

Burden  of  Proof.  —  It  has  been  held  that  the 
burden  of  proof  that  there  is  an  executor  or 
administrator  lies  upon  the  party  sought  to 
be  charged.  Washington  Bank  v.  Reynolds, 
2  Cranch  (C.  C.)  289. 

2.  Presentment  to  Joint  Makers  or  Drawees. — 
Blake  v.  McMillen,  22  Iowa  358,  33  Iowa  150; 
Nave  v.  Richardson,  36  Mo.  130;  Union  Bank 
v.  Willis,  8  Met.  (Mass.)  504,  41  Am.  Dec.  541 ; 
Arnold  v.  Dresser,  8  Allen  (Mass.)435;  Sliutts 
v.  Fingar,  100  N.  Y.  539,  53  Am.  Rep.  231; 
Benedict  v.  Schmieg,  13  Wash.  476.  See  also 
Willis  v.  Green,  5  Hill  (N.  Y.)  232,  40  Am. 
Dec.  351;  Gates  v.  Beecher,  60  N.  Y.  523,  19 
Am.  Rep.  207. 

Doctrine  in  Ohio. — In  Ohio  the  courts  have 
considered  makers  of  a  joint  and  several 
promissory  note  in  the  light  of  partners  in 
that  particular  transaction.  Accordingly,  in 
Harris  v.  Clark,  10  Ohio  6,  it  was  held  thata 
demand  upon  one  of  three  joint  and  several 
promissors  was  sufficient  to  charge  an  in- 
dorser. 

In  a  dictum,  however,  in  Grecnough  v. 
Smcad,  3  Ohio  St.  423,  Ranney,  J.,  in  com- 
menting upon  the  above  case,  said:  "The 
question  is  not  covered  by  the  case  of  Harris 
v.  Clark,  10  Ohio  5,  and  we  feel  no  hesitation 
in  saying  that  the  rule  there  adopted  should 
be  confined  to  the  precise  state  of  facts  upon 
which  the  decision  was  made.  A  demand 
upon  one  of  several  partners  in  business  is 
clearly  sufficient,  and  the  court  in  that  case 
considered  the  several  '  makers  of  a  joint  and 
several  promissory  note  in  the  light  of  part- 
ner! in  that  particular  transaction.'  But 
surely  the  principle  could  have  no  applica- 
tion after  the  fleath  of  one  of  the  parties  had 
terminated  the  implied  agency  of  the  survi- 
vor, and  it  could  not  be  deemed  due  diligence 


in  the  holder  to  present  the  note  at  the  resi- 
dence of  the  deceased  partner  when  the  sur- 
vivor was  within  his  reach."  But  in  the  later 
case  of  McClelland  v.  Bishop,  42  Ohio  St.  113, 
the  rule  as  laid  down  in  Harris  v.  Clark,  10 
Ohio  5,  was  approved. 

Where  One  Maker  Is  Principal  and  the  Others 
Sureties. — In  Britt  v.  Lawson,  15  Hun  (N.  Y.) 
123,  it  was  held  that  the  fact  that  one  of  the 
makers  is  the  principal  debtor,  and  that  the 
others  are  sureties,  does  not  authorize  a  de- 
mand to  be  made  against  the  principal  debtor 
alone,  unless  the  relation  of  the  makers  to 
each  other  appears  upon  the  face  of  the 
paper,  or  the  indorser  is  proved  to  have 
knowledge  of  it. 

3.  Presentment  to  Partners. — Mt.  Pleasant 
Branch  of  State  Bank  v.  McLcran,  26  Iowa 
306;  Shed  v.  Brett,  I  Pick.  (Mass.)  401,  11 
Am.  Dec.  209;  Erwin  v.  Downs,  15  N.  Y.  575. 

In  Erwin  v.  Downs,  15  N.  Y.  575,  it  was 
held  that  the  presentment  to  one  of  two  per- 
sons who  by  their  signature  to  a  promissory 
note  purport  to  constitute  a  partnership  is 
sufficient  to  charge  the  indorser,  though  the 
note  was  void  as  against  the  makers  by  rea- 
son of  the  fact  that  the  presumptive  partners 
were  married  women. 

4  Presentment  to  Partner  after  Dissolution  of 
Partnership. — Greatrake  v.  Brown,  2  Cranch 
(C.  C.)  541;  Brown  v.  Turner,  15  Ala.  832; 
Crowley  v.  Barry,  4  Gill  (Md.)  194;  St.  Louis 
Fourth  Nat.  Hank  v.  Hcuschen,  52  Mo.  207; 
Cayuga  County  Bank  v.  Hunt,  2  Hill  (N.  Y.) 
635;  Gates  v.  Beecher,  60  N.  Y.  518,  19  Am. 
Rep.  207. 

6  Presentment  to  Survivor  in  Caso  of  Death  of 
Partner. — Cayuga  County  Hank  v.  Hunt,  2 
Hill  (N.  Y.)(>35;  Barlow  v.  Coggan,  1  Wash. 
Ter.  257. 

6.  Possession  of  Instrument  by  Party  Prosent 
ing  Necessary  —  United  States.  —  Musson  v. 
Lake,  4  How.  (U.  S.)  262. 

Connecticut. — Lockwood  v.  Crawford,  18 
Conn.  361. 

Louisiana. — Warren  v.  Briscoe,  12  La.  472; 
Nott  v.  Beard,  16  La.  308. 
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Reasons  of  the  Rule. — This  requirement  is  made  in  order  that  the  acceptor  or 
maker  may  judge  of  the  genuineness  of  the  paper  and  of  the  right  of  the 
holder  to  receive  the  contents,  and  that  he  may  obtain  immediate  possession 
of  it  upon  paying  the  amount  due.' 

Qualification  of  the  Rule— Where  Paper  is  Destroyed  or  Lost.  —  Where,  however,  ne- 
gotiable paper  is  lost,  presentment  of  a  copy  with  an  offer  of  indemnity  will  be 
sufficient.2 

(2)  Demand  according  to  Tenor  of  Paper  Required.  —  Demand  of  payment 
should  be  made  according  to  the  tenor  of  a  note  or  bill  and  not  otherwise. 
Thus  if  a  draft  does  not  specify  the  kind  of  money  in  which  it  is  made  payable, 
a  demand  of  payment  in  gold  coin  is  not  sufficient  to  charge  the  drawer.3 

(3)  Forwarding  Bill  or  Note  by  Mail. — It  has  been  held  in  England  and  in 
a  few  of  the  United  States  that  the  transmission  of  a  bill  or  note  by  mail  to 
the  acceptor  or  maker  for  payment  is  a  proper  mode  of  presentment.4 

(4)  Notice  to  Drazvee  or  Maker  that  Paper  Is  in  Bank. — In  Massachusetts 
and  Maine  the  practice  of  banks  to  issue  a  notice  to  the  maker  of  a  note  or 
the  acceptor  of  a  bill,  informing  him  that  the  bill  or  note  is  in  the  bank 
and  that  it  will  be  payable  on  a  day  named,  and  requesting  the  maker  or 
acceptor  to  come  to  the  bank  and  pay  the  bill  or  note,  is  held  to  be  a  suffi- 

wood  v.  Crawford,  18  Conn.  361;  King  v. 
Crowell,  61  Me.  244,  14  Am.  Rep.  560:  Legg 
v.  Vinal,  165  Mass.  555;  Waring  v.  Betts,  90 
Va.  46,  44  Am.  St.  Rep.  890. 

Also  where  a  protest  stated  that  the  notary 
went  with  the  draft  to  the  bank  and  demanded 
payment,  it  was  held  to  be  sufficient.  Ver- 
gennes  Bank  v.  Cameron,  7  Barb.  (N.  Y.)  143. 

Possession  of  Collaterals  Necessary. — The  de- 
fendant was  sued  as  indorser  of  a  note  con- 
taining a  statement  that  the  maker  had  de- 
posited with  the  payee  certain  collaterals, 
with  authority  to  the  latter  to  sell  without 
notice  in  case  of  nonpayment.  These  col- 
laterals came  to  the  plaintiff's  hands  when 
he  became  holder  of  the  note.  When  pay- 
ment of  the  note  was  demanded  of  the  maker, 
he  demanded  of  the  notary  presenting  it  a 
return  of  the  collaterals,  stating  his  readi- 
ness and  willingness  to  pay  upon  production 
thereof,  but  the  notary  did  not  have  them. 
It  was  held  that  the  demand  and  refusal 
were  insufficient  to  charge  the  indorser;  that 
to  constitute  a  valid  demand  the  collaterals 
should  have  been  produced  or  in  readiness 
to  be  surrendered  upon  payment,  as  well  as 
the  note.  Ocean  Nat.  Bank  v.  Fant,  50  N. 
Y.  474- 

1.  Musson  v.  Lake,  4  How.  (U.  S.)  262. 

2.  Hinsdale  v.  Miles,  5  Conn.  331. 

3.  Demand  According  to  Tenor  of  Paper  Neces- 
sary.— Langenberger  v.  Kroeger,  48  Cal.  147, 
17  Am.  Rep.  418. 

4.  Forwarding  Bill  or  Note  by  Mail. — Bond  v. 
Warden,  1  Coll.  Ch.  583;  Bailey  v.  Boden- 
ham,  16  C.  B.  N.  S.  288,  111  E.  C.  L.  288; 
Prideaux  v.  Criddle,  L.  R.  4  Q.  B.  455;  Car- 
michael  v.  Pennsylvania  Bank,  4  How. 
(Miss.)  567,  35  Am.  Dec.  40S;  Indig  v.  Na- 
tional City  Bank,  80  N.  Y.  100. 

Where  Party  on  Whom  Demand  is  Made  Is  Not 
a  Banker. — It  has  been  maintained,  however, 
by  good  authority  that  where  the  acceptor  to 
whom  a  bill  is  transmitted  for  payment  is 
other  than  a  banker,  the  rule  of  the  text  can- 
not be  sustained.  1  Parsons  N.  &  B.  371;  I 
Daniel  00  Negotiable  Instruments,  §  654. 


Maryland. — Nailor  v.  Bowie,  3  Md.  251. 

Massachusetts.  —  Freeman  v.  Boynton,  7 
Mass.  483;  Shaw  v.  Reed,  12  Pick.  (Mass.) 
132;  Fall  River  Union  Bank  v.  Willard,  5 
Met.  (Mass.)  216;  Arnold  v.  Dresser,  8  Allen 
(Mass.)  435. 

Mississippi. — Smith  v.  Gibbs,  2  Smed.  & 
M.  (Miss.)  479. 

Missouri. — Draper  v.  Clemens,  4  Mo.  52. 

New  York. — Vergennes  Bank  v.  Cameron, 
7  Barb.  (N.  Y.)  143;  Etheridge  v.  Ladd,  44 
Barb.  (N.  Y.)  69. 

Compare  Posey  v.  Decatur  Bank,  12  Ala. 
802;  Tredick  v.  Wendell,  1  N.  H.  80;  Ken- 
worthy  v.  Hopkins,  1  Johns.  Cas.  (N.  Y.)  107. 

But  in  New  Hampshire  it  has  been  held, 
where  a  note  of  hand  was  left  at  a  bank  for 
collection,  and  on  the  day  when  it  became  due 
a  letter  was  sent  to  the  house  of  the  maker, 
which  was  within  a  few  rods  of  the  bank,  in- 
forming him  where  the  note  was  and  request- 
ing him  to  pay  it,  but  the  maker  when  the 
note  was  delivered  was  not  at  home,  that  this 
was  a  sufficient  demand  to  charge  the  in- 
dorser although  the  note  was  not  sent  to  the 
house  of  the  maker.  Tredick  v.  Wendell,  1 
N.  H.  80. 

Actual  Exhibition  of  Paper  Not  Indispensable. — 

However,  actual  exhibition  of  negotiable  pa- 
per is  not  indispensable  to  constitute  a  pre- 
sentment. Thus  where  the  holder  of  a  note 
had  it  with  him,  and  although  he  did  not 
exhibit  it,  yet  he  so  described  it  as  to  leave 
no  doubt  but  that  the  maker,  if  present, 
would  have  well  understood  of  what  note 
payment  was  demanded,  it  was  held  that 
there  was  sufficient  proof  of  presentment. 
Etheridge  v.  Ladd,  44  Barb.  (N.  Y.)  69. 

Also  where  the  holder  of  a  note  which  had 
been  partially  paid  called  on  the  maker  for 
the  balance,  and  the  maker,  without  inquir- 
ing for  the  note  or  refusing  payment  because 
it  was  not  shown  to  him,  said  that  he  could 
not  conveniently  pay  the  balance  then,  and 
requested  the  drawer  to  draw  on  him  for  it 
at  a  future  time,  it  was  held  that  a  sufficient 
presentment  and  demand  appeared.  Lock- 
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cient  substitute  for  a  demand  of  payment  so  as  to  charge  a  drawer  or  an  indorser, 
provided  the  practice  is  known  and  consented  to  by  the  parties.1  In  Massa- 
chusetts it  has  been  declared,  moreover,  that  this  practice  has  become  so  uni- 
versal and  continued  so  long  that  a  drawer  or  an  indorser  will  be  presumed  to  be 
acquainted  with  it,  and  to  assent  to  it  until  the  contrary  is  expressly  shown.* 
But  the  doctrine  allowing  notice  to  take  the  place  of  the  usual  presentment 
and  demand  has  not  been  sanctioned  by  the  prevailing  authority  in  this 
country.3 

(5)  Where  Instrument  Is  Payable  at  Holder  s  Residence  or  Place  of  Business. 
— Neither  in  England  nor  in  the  United  States  is  a  formal  demand  necessary  if 
a  bill  or  note  is  made  payable  at  a  designated  place,  as  at  a  particular  bank,4  or 


1.  Notice  a  Substitute  for  Presentment  in 
Maine  and  Massachusetts. — Gallagher  v.  Rob- 
erts, II  Me.  489;  State  Bank  v.  Smith,  18 
Me.  99;  Mechanics'  Bank  v.  Merchants' 
Bank,  6  Met.  (Mass.)  24;  Whitwell  v.  John- 
son, 17  Mass.  449,  9  Am.  Dec.  165;  Grand 
Bank  v.  Blanchard,  23  Pick.  (Mass.)  305; 
Warren  Bank  v.  Parker,  8  Gray  (Mass.)  221. 

Thus  in  State  Bank  v.  Smith,  18  Me.  99,  it 
was  held  that  where  it  is  the  usual  practice 
of  a  bank  to  retain  its  promissory  notes 
and  those  left  for  collection  in  the  bank  at 
the  time  demand  of  payment  was  made  upon 
the  maker,  if  he  resides  in  the  same  city  or 
town,  and  such  usage  is  known  to  the  maker 
and  indorser  of  a  note,  a  notice  demanding 
payment  of  the  maker  may  be  sufficient,  al- 
though the  note  remains  in  the  bank  instead 
of  being  taken  with  him  by  the  person  mak- 
ing the  demand. 

Where  a  bank  in  Boston  with  which  a 
promissory  note  was  left  for  collection  gave 
notice  to  the  maker  before  the  note  fell  due, 
according  to  the  usage  in  Boston,  of  the  day 
when  the  note  would  be  payable,  and  re- 
quested him  to  come  and  pay  it,  and  the  note 
remained  in  the  bank  during  the  banking 
hours  of  that  day,  it  was  held  that  if  the 
maker  was  a  trader  and  accustomed  to 
transact  business  at  the  bank,  his  consent  to 
the  general  usage  which  made  such  notice 
sufficient  might  be  shown,  and  if  shown,  ren- 
dered any  other  demand  immaterial.  War- 
ren Bank  v.  Parker,  8  Gray  (Mass.)  221. 

2.  Presumption  as  to  the  Knowledge  of  Custom 
— Massachusetts.  —  In  Grand  Bank  v.  Blan- 
chard, 23  Pick.  (Mass.)  306,  Shaw,  C.J., 
said:  "The  custom  of  the  banks  of  Massa- 
chusetts of  sending  a  notice  to  the  maker  of 
a  note  to  come  to  the  bank  and  pay  it,  and 
treating  his  neglect  to  do  so  during  bank 
hours  on  the  last  day  of  grace  as  a  dishonor, 
and  all  parties  acquiescing  in  and  consenting 
to  such  neglect  as  a  dishonor,  has  become  so 
universal  and  continued  so  lon«  that  it  may 
well  be  doubted  whether  it  ought  not  now  to 
be  treated  as  one  of  those  customs  of  mer- 
chants of  which  the  law  will  take  notice,  so 
that  every  man  who  is  sufficiently  a  man  of 
business  to  indorse  a  note  may  be  presumed 
to  be  acquainted  with  it  and  assent  to  it,  at 
least  until  the  contrary  is  expressly  shown." 

3.  Farmers'  Bank  v.  Duvall,  7  Gill  &  J. 
(Mil.)  78;  Moore  v.  Waitt.  13  N.  II.  415; 
Stuckcrt  v.  Anderson,  3  Whart.  (Pa.)  116; 
Barnes  v.  Vaughan,  6  R.  I.  259;  Halls  v. 
Rowell,  Harp.  L.  (S.  Car.)  426;  Gillespie  v. 

Hannahan,  4  McCord  L.  (S.  Car.)  503. 


Note  Payable  at  Particular  Place. — In  the  case 
of  a  promissory  note  payable  on  demand  at 
a  place  specified,  no  cause  of  action  arises 
against  the  indorser  until  demand  is  made  in 
compliance  with  the  terms  of  the  contract;  a 
demand  by  letter  is  insufficient.  Parker  v. 
Stroud,  98  N.  Y.  379,  50  Am.  Rep.  685. 

4.  Instrument  Payable  at  Particular  Place — 
When  Demand  Unnecessary — England. — Bailey 
v.  Porter,  14  M.  &  W.  44. 

United  States. — U.  S.  Bank  v.  Smith,  II 
Wheat.  (U.  S.)  171;  Fullerton  v.  U.  S.  Bank, 
1  Pet.  (U.  S.)  604;  U.  S.  Bank  v.  Carneal,  2 
Pet.  U.  S.  543. 

Alabama.  —  Roberts  v.  Mason,  I  Ala.  373. 
Delaware.  —  Allen  v.  Miles,  4  Harr.  (Del.) 
234. 

Illinois. — Wing  v.  Beach,  31  111.  App.  78. 
Indiana.  —  Hoffman  v.  Hollingsworth,  10 
Ind.  App.  353. 

Kentucky. — Huffaker  v.  National  Bank,  13 
Bush  (Ky.)  644. 

Maryland. — Graham  v.  Sangston,  I  Md.  59; 
People's  Bank  v.  Brooke,  31  Md.  7,  1  Am. 
Rep.  11. 

Massachusetts. — Berkshire  Bank  v.  Jones,  6 
Mass.  524,  4  Am.  Dec.  175. 

Mississippi. — Goodloe  v.  Godley,  13  Smed. 
&  M.  (Miss.)  233,  51  Am.  Dec.  159. 

New  York. — Nichols  v.  Goldsmith,  7  Wend. 
(N.  Y.)  160;  Ogden  v.  Dobbin,  2  Hall  (N.  Y.) 
112;  Woodin  v.  Foster,  16  Barb.  (N.  Y.)  146; 
Gillett  v.  Avcrill,  5  Den.  (N.  Y.)  85;  Syracuse 
Bank  v.  Hollister,  17  N.  Y.  46;  Merchants' 
Bank  v.  Elderkin,  25  N.  Y.  178;  Dykman  v. 
Northridge,  I  N.  Y.  App.  Div.  26. 

South  Carolina.  —  State  Bank  v.  Flagg,  I 
Hill  L.  (S.  Car.)  177. 

Tennessee.  —  State  Bank  v.  Napier,  6 
Humph.  (Tcnn.)  270,  44  Am.  Dec.  308;  Ap- 
person  v.  Union  Bank,  4  Coldw.  (Tcnn.)  445. 

Thus  where  a  bill  of  exchange  drawn  by 
W.  C.  upon  one  J.  C.  was  accepted  by  the 
latter  payable  at  the  plaintiffs'  bank,  and  the 
bill  was  subsequently  indorsed  by  W.  C.  to  the 
plaintiffs,  and  on  the  day  when  it  became  due 
there  were  no  assets  of  J.  C.'s  in  the  bank,  it 
was  held,  in  an  action  by  the  plaintiffs,  as  the 
indorsees,  against  the  indorser,  that  it  was 
not  necessary  to  show  a  presentment  of  the 
bill  to  the  acceptor.  Bailey  v.  Porter,  14  M. 
&  W.  44. 

Paper  in  the  Hands  of  Bank  for  Collection  — 

The  doctrine  as  laid  down  in  the  text  has 
been  held  to  be  true  though  the  paper  was  in 
the  hands  of  the  bank  for  the  purpose  of 
collection  only.  Nichols  v.  Goldsmith,  7 
Wend.  (N.  Y.)  160;  Merchants'  Bank  v.  Elder- 
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at  the  house  of  a  particular  person,1  if  such  bank  or  person  is  the  holder.  In 
.such  case  it  will  be  a  sufficient  demand  if  the  bill  or  note  is  at  the  appointed 
place  in  readiness  to  be  given  up  when  paid.2 

Presumption  in  Favor  of  Presence  in  Bank  of  Note  or  Bill. — And  it  has  been  held  that 
where  negotiable  paper  is  the  property  of  the  bank  at  which  it  is  made  paya- 
ble, it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  the 
paper  was  at  the  bank,  and  that  some  officer  of  the  bank  was  in  attendance  to 
receive  payment.3 

Mere  Physical  Presence  Insufficient. — But  the  mere  physical  presence  of  negotiable 
paper  in  the  bank  where  it  is  payable,  without  the  knowledge  of  the  bank, 
does  not  make  a  presentment.  Thus  where  a  letter  in  which  a  bill  was  trans- 
mitted, and  brought  from  the  post-office  to  the  bank,  has  been  laid  down  with 
other  papers  on  the  cashier's  desk,  and  before  being  taken  up  or  seen  by  the 
cashier  has  slipped  through  a  crack  in  the  desk  and  so  disappeared,  it  has  been 
held  that  there  was  no  sufficient  demand.4 

c.  Time  of  Presentment — (i)  Day  of  Presentment — (a)  As  against  Drawee 
or  Maker. — As  against  the  acceptor  or  maker,  a  presentment  of  a  bill  or  note  for 
payment  at  any  time  before  action  is  barred  by  the  statute  of  limitations  is  all 
that  is  necessary.5 

(b)  As  against  Drawer  or  Indorser — aa.  Where  Instrument  Is  Payable  on  Day  Certain. 
— The  holder  of  a  bill  or  note  payable  on  a  day  certain,  to  charge  the  drawer 
or  an  indorser,  should  present  it  for  payment  on  the  day  of  its  maturity;  a 
presentment  before  6  or  after7  this  day  will  not  be  sufficient. 


kin,  25  N.  Y.  17S;  Ogden  v.  Dobbin,  2  Hall 
(N.  Y.)  112;  State  Bank  v.  Napier,  6  Humph. 
(Tenn.)  270,  44  Am.  Dec.  308. 

Bill  Accepted  Payable  at  Bank  Which  Is  Holder. 
— Where  a  bill  is  accepted  payable  at  a  cer- 
tain bank  which  is  its  holder,  no  formal  de- 
mand for  payment  is  necessary  at  maturity. 
Wing  v.  Beach,  31  111.  App.  78. 

Necessity  of  Examination  of  Accounts  of  Maker 
or  Acceptor  with  Bank  to  Complete  the  Demand. — ■ 
In  some  of  the  cases  the  demand  has  been 
held  to  be  complete  if  there  was  an  examina- 
tion of  the  accounts  of  the  maker  or  acceptor 
with  a  view  to  finding  out  whether  or  not  he 
had  funds  deposited  at  the  designated  place; 
and  if  no  effects  belonging  to  the  maker  or 
acceptor  were  found,  this  amounted  to  a 
sufficient  refusal.  Saunderson  v.  Judge,  2 
H.  Bl.  509;  Allen  v.  Miles,  4  Harr.  (Del.) 
234;  State  Bank  v.  Flagg,  I  Hill  L.  (S.  Car.) 
177;  Maurin  v.  Perot,  16  La.  276. 

But  an  examination  of  accounts  has  been 
held  to  be  unnecessary  where  the  absence  of 
funds  is  shown  by  other  competent  evidence. 
Gillett  v.  Averill,  5  Den.  (N.  Y.)85. 

1.  Saunderson  v.  Judge,  2  H.  Bl.  509; 
Maurin  v.  Perot,  16  La.  276;  Woodin  v.  Fos- 
ter, 16  Barb.  (N.  Y.)  146. 

2.  See  cases  in  note  4,  p.  361,  and  note  1, 
this  page. 

3.  Folger  v.  Chase,  18  Pick.  (Mass.)  63. 

4.  Chicopee  Bank  v.  Philadelphia  Bank,  8 
Wall.  (U.  S.)  641. 

5.  Day  of  Presentment  as  against  Acceptor  or 
Maker.— Chitty  on  Bills  (13th  Am.  ed.)  396; 
Metzger  v.  Waddell,  1  N.  Mex.  409. 

Statute  of  Limitations  as  Bar. — In  Wheeler 
■v.  Warner,  47  N.  Y.  519,  7  Am.  Rep.  478,  it 
was  held  that  a  promissory  note  payable  on 
demand,  whether  with  or  without  interest,  is 
due  forthwith,  and  an  action  thereon  against 
the  maker  is  barred  by  the  statute  of  limita- 


tions within  six  years  after  its  date.  See 
also  Herrick  v.  Woolverton,  41  N.  Y.  581,  1 
Am.  Rep.  461;  Mitchell  v.  Easton,  37  Minn. 
335- 

In  Palmer  v.  Palmer,  36  Mich.  487,  24  Am. 
Rep.  605,  it  was  held  that  a  cause  of  action 
accrues  for  the  purpose  of  setting  the  statute 
of  limitations  in  motion  as  soon  as  the  cred- 
itor, by  his  own  act,  and  in  spite  of  the 
debtor,  can  make  the  demand  payable,  and 
that  a  note  payable  thirty  days  after  demand 
is  barred  in  six  years  after  the  expiration  of 
thirty  days  from  its  date. 

But  in  Alabama,  where  a  note  was  |in  the 
following  language,  "  One  day  after  date  I 
promise  to  pay  M.  forty-five  hundred  dollars, 
and  will  pay  the  interest  annually,  punctu- 
ally, and  the  principal  on  thirty  days'  notice," 
it  was  held  that  as  to  the  principal  the  note 
has  the  same  effect  and  operation  as  a  note 
payable  thirty  days  after  demand  or  notice, 
and  that  it  did  not  become  due  so  as  to  give 
a  cause  of  action  until  thirty  days  after  de- 
mand or  notice.    Massie  v.  Byrd,  87  Ala.  672. 

As  to  time  when  interest  begins  to  run 
against  the  maker  or  acceptor,  see  the  title 
Interest. 

6.  Presentment  before  Day  Fixed  for  Payment 
Insufficient. — Jones  v.  Fales,  4  Mass.  245; 
Henry  v.  Jones,  8  Mass.  453.  See  also  Rob- 
inson v.  Blen,  20  Me.  109;  Hough  v.  Young, 
1  Ohio  504. 

Thus  where  a  demand  was  made  on  the 
day  preceding  the  day  of  maturity,  it  was 
held  to  be  insufficient.  Henry  v.  Jones,  8 
Mass.  453. 

7.  Presentment  after  Maturity — As  to  Drawer 
or  Indorser  Insufficient. — Thornton  v.  Stoddert, 
1  Cranch  (C.  C.)  534;  Eldridge  v.  Rogers, 
Minor  (Ala.)  392;  Piatt  v.  Eads,  1  Blackf. 
(Ind.)  81;  Orear  v.  McDonald,  9  Gill  (Md.) 
350,  52  Am.  Dec.  703;    Farmers'   Bank  v. 
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66.  Where  Instrument  Is  Not  Payable  on  Day  Certain  —  Must  Be  within  Reasonable 
Time. — Where  no  certain  day  is  specified  in  the  bill  or  note  for  presentment 
for  payment,  presentment  should  be  made  within  a  reasonable  time.1 

Notes  Payable  on  Demand — To  Charge  an  Indorser. — Under  this  rule  promissory  notes 
payable  on  demand  are  to  be  presented  within  such  time  as  in  all  the  circum- 
stances of  the  case  and  the  situation  of  the  parties  shall  be  adjudged  reason- 
able between  them.2 


Duvall,  7  Gill  &  J.  (Md.)  78;  Woodbridge  v. 
Brigham,  12  Mass.  403,  7  Am.  Dec.  85;  Ferris 
v.  Saxton,  4  N.  J.  L.  2;  Brower  v.  Jones,  3 
Johns.  (N.  Y.)  230;  Johnson  v.  Haight,  13 
Johns.  (N.  Y.)  470;  Davis  v.  Herrick,  6  Ohio 
55;  Jackson  v.  Newton,  8  Watts  (Pa.)  401. 
See  also  Jackson  v.  Union  Bank,  6  Har.  &  J. 
(Md.)  149- 

Thus  where  a  bill  of  exchange  was  not 
presented  for  payment  until  four  days  after 
its  maturity,  it  was  held  that  this  present- 
ment was  not  within  a  reasonable  time,  and 
the  indorsers  were  discharged.  Orear  v.  Mc- 
Donald, 9  Gill  (Md.)  350,  52  Am.  Dec.  703. 

Also  in  Davis  v.  Herrick,  6  Ohio  55,  it  was 
held  that  a  demand  of  the  maker  of  a  nego- 
tiable note  on  the  ninth  day  after  the  note 
arrived  at  maturity  will  not  be  sufficient  to 
charge  an  indorser. 

In  Piatt  v.  Eads,  1  Blackf.  (Ind.)  83,  it  was 
held  that  a  presentment  of  a  bill  for  payment 
on  the  day  after  the  last  day  of  grace  was 
insufficient. 

In  Thornton  v.  Stoddert,  1  Cranch  (C.  C.) 
534,  it  was  held  that  where  Saturday  was  the 
last  day  of  grace,  a  demand  of  payment  on 
Monday  was  too  late  to  charge  the  indorser. 

1.  Presentment  within  Reasonable  Time. — See 
notes  immediately  following. 

Whether  "Reasonable  Time"  a  Question  of 
Law  or  of  Fact. — According  to  some  of  the 
authorities,  the  question  as  to  what  is  rea- 
sonable time  is  for  the  jury  to  decide.  Pryor 
v.  Bowman,  38  Iowa  92;  Field  v.  Nickerson, 
13  Mass.  131;  Union  Bank  v.  Ezell,  10 
Humph.  (Tenn.)  385. 

But  the  true  rule  is  that  where  the  facts 
are  in  dispute,  it  should  be  submitted  to  the 
jury  for  its  determination  under  proper  in- 
structions from  the  court;  but  where  the 
material  facts  are  admitted,  or  are  not  in 
dispute,  it  is  a  question  for  the  court  and  can- 
not properly  be  submitted  to  the  jury.  Dyas 
v.  Hanson,  14  Mo.  App.  363:  Sice  v.  Cun- 
ningham, 1  Cow.  (N.  Y.)  397;  Bassenhorst  v. 
Wilby,  45  Ohio  St.  333;  Muncy  School  Dist. 
v.  Com.,  84  Pa.  St.  464;  Turner  v.  Iron  Chief 
Min.  Co.,  74  Wis.  355,  17  Am.  St.  Rep.  168. 

2.  Instances  of  Reasonable  Presentment  of  Notes 
Payable  on  Demand.  —  In  Chartered  Mercantile 
Bank  v.  Dickson,  L.  R.  3  P.  C.  574,  where  a 
promissory  note  dated  the  10th  of  February, 
1864,  and  indorsed,  though  made  payable 
on  demand,  but  the  payment  of  which  was 
not  contemplated  by  the  makers  at  any  im- 
mediate or  specific  date,  was  not  presented 
to  the  payee  for  payment  until  the  14th  of 
December  in  the  same  year,  it  was  held  that, 
it  appearing  from  the  evidence  that  the  note 
was  meant  to  be,  to  a  greater  or  less  extent, 
fc  continuing  security,  the  delay  in  presenta- 
tion was.  In  the  circumstances  of  the  case, 


not  unreasonable,  and  that  the  holders  of 
the  note  were  entitled  to  recover  thereon 
against  the  indorsers. 

In  Laughlin  v.  Marshall,  19  111.  390,  four 
days  were  held  to  be  an  unreasonable  time 
within  which  to  make  presentment. 

And  in  Lindsey  v.  McClelland,  18  Wis.  481, 
86  Am.  Dec.  786,  presentment  within  six  days 
was  held  to  be  within  a  reasonable  time. 

Instances  of  Unreasonable  Presentment.  —  It 
has  been  held  too  late  to  make  presentment 
within  seven  months,  Martin  v.  Winslow,  2 
Mason  (U.  S.)  241;  Carlton  v.  Bailey,  27  N. 
H.  230;  or  ten  months,  Turner  v.  Iron  Chief 
Min.  Co.,  74  Wis.  355,  17  Am.  St.  Rep.  168;  or 
four  years,  Thielman  v.  Gueble,  32  La.  Ann. 
260,  36  Am.  Rep.  267;  or  two  months  and 
three  quarters,  Bassenhorst  v.  Wilby,  45 
Ohio  St.  333. 

The  same  has  been  held  of  presentment 
within  three  and  one  third  years.  Mudd  v. 
Harper,  I  Md.  no,  54  Am.  Dec.  644. 

Doctrine  in  Connecticut. — In  Lockwood  v. 
Crawford,  18  Conn.  361,  presentment  within 
two  and  one  half  months  was  held  to  be 
reasonable. 

But  under  Gen.  Stat.,  title  45,  §  2,  in  this 
state,  provision  is  made  that  negotiable  notes 
on  demand  shall  be  considered  as  overdue 
after  four  months;  and  it  has  been  held  that 
this  provision  applies  to  demand  notes  ex- 
pressed to  be  with  interest  and  intended  as 
continuing  securities.  Rhodes  v.  Seymour, 
36  Conn.  6. 

But  in  Cooke  v.  Pomeroy,  65  Conn.  466,  it 
was  held  that  an  indorser  of  a  note  payable 
thirty  days  after  demand  is  liable  thereon 
though  no  demand  was  made  on  the  maker 
until  fourteen  years  after  the  delivery  of  the 
note,  the  statute  referred  to  above  being  held 
to  have  no  application  to  a  note  payable  a 
certain  length  of  time  after  demand. 

Doctrine  in  New  York.  —  In  Sice  v.  Cunning- 
ham, 1  Cow.  (N.  Y.)  397,  five  months  was 
held  to  be  an  unreasonable  time  for  present- 
ment of  a  note  payable  on  demand,  with  in- 
terest, where  the  parties  resided  in  the  same 
city. 

But  in  Merritt  v.  Todd,  23  N.  Y.  28,  80  Am. 
Dec.  243,  it  was  held  that  a  promissory  note 
payable  on  demand,  with  interest,  is  a  con- 
tinuing security,  that  the  indorser  remains 
liable  until  an  actual  demand  of  payment, 
and  that  the  holder,  as  between  him  and  the 
indorser,  is  not  chargeable  with  neglect  for 
omitting  to  make  such  demand  within  any 
particular  time.  In  this  rase  Comstock,  C.J., 
said  :  "  Whatever  may  be  the  rule  where 
the  security  is  not  on  interest,  we  think  that 
a  note  payable  on  demand,  with  interest,  is 
a  continuing  security,  from  which  none  of 
the  parties  arc  discharged  until  it  is  dishon- 
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Bills  Payable  on  Demand. — As  in  the  case  of  demand  notes,  bills  payable  om 
demand  must  be  presented  for  payment  within  a  reasonable  time.1  Here,  too,, 
what  is  reasonable  time  varies  according  to  the  circumstances  of  particular 
cases;2  but  the  following  general  rule,  which  is  subject  to  modification  by  these 


ored  by  an  actual  presentment  and  a  refusal 
to  pay."  See  also  Parker  v.  Stroud,  98  N.  Y. 
379,  50  Am.  Rep.  685;  Shutts  v.  Fingar,  100 
N.  Y.  539,  53  Am.  Rep.  231. 

However,  where  a  promissory  note  dated 
July  21,  1874,  was  by  its  terms  made  payable 
on  demand  after  date  at  a  bank,  with  inter- 
est after  maturity,  and  was  presented  for 
payment  on  the  first  and  fourth  days  of  Feb- 
ru  iry,  1878,  it  was  held  that  the  delay  in  this 
case  was  such  as  to  dishonor  the  note,  and 
the  indorser  was  discharged.  Crim  v.  Stark- 
weather, 88  N.  Y.  339,  42  Am.  Rep.  250. 
Danforth,  J.,  in  delivering  the  opinion  of 
the  court  in  this  case,  said  :  "There  was  a 
period  of  at  least  one  day  during  which  the 
note  would  bear  no  interest.  After  that  the 
holder  had  the  right  to  require  payment  at 
any  time  he  chose,  but  until  he  did  require 
payment  no  interest  accrued.  Every  day's 
delay  was  therefore  a  loss  to  him,  and  when 
payment  was  demanded  the  liability  of  the 
indorser  to  pay  interest  began.  The  provi- 
sion for  interest  is  important  only  as  fixing 
its  rate,  for  without  it  the  note  would  bear 
interest  after  maturity.  The  note,  therefore, 
is  in  legal  effect  not  unlike  one  in  which  no 
such  term  is  written.  It  is  also  made  pay- 
able at  bank.  From  these  circumstances  I 
think  it  should  be  inferred  that  the  expecta- 
tion of  the  parties  was  that  the  note  should 
serve  the  purpose  of  a  check,  and  be  presented 
for  payment,  if  not  immediately,  yet  within  a 
very  short  time.  Merritt  v.  Todd,  23  N.  Y. 
28,  80  Am.  Dec.  243,  introduces  an  exception 
to  the  rule  made  applicable  in  this  state  in 
many  earlier  cases  to  the  question  of  laches 
in  charging  indorsers.  We  do  not  think  it 
should  be  extended." 

Morever,  it  has  been  held  that  where  the 
holder  omits  to  make  a  demand  until  the 
liability  of  the  maker  has  been  discharged 
by  the  running  of  the  statute  of  limitations, 
the  indorser  is  thereby  discharged.  Shutts 
v.  Fingar,  100  N.  Y.  539,  53  Am.  Rep.  231. 

Where,  however,  no  demand  was  made  un- 
til after  the  lapse  of  nine  years,  but  the  maker 
had  paid  interest  from  time  to  time,  it  was 
held  that  the  statute  of  limitations  was  no 
bar.  Parker  v.  Stroud,  98  N.  Y.  379,  50  Am. 
Rep.  685. 

Doctrine  in  Massachusetts. — In  Seaver  v.  Lin- 
coln, 21  Pick.  (Mass.)  267,  a  presentment 
within  seven  days  was  held  not  to  be  too 
late.  But  in  Field  v.  Nickerson,  13  Mass. 
131,  a  demand  not  made  until  eight  months 
after  date  of  the  note  was  held  not  to  be  rea- 
sonable. 

Under  Massachusetts  Pub.  Stat.  1882,  427, 
provision  is  made  that  upon  a  promissory 
note  payable  upon  demand,  demand  made  at 
or  before  the  expiration  of  sixty  days  from 
the  date  thereof  shall  be  deemed  to  be  made 
within  a  reasonable  time. 

Doctrine  in  California — In  California  the  de- 
lay has  been  held  to  discharge  an  indorser 


where  presentment  was  made  within  thirteen 
months,  Jerome  v.  Stebbins,  14  Cal.  457;  or 
even  in  two  weeks,  Keyes  v.  Fenstermaker, 
24  Cal.  329. 

But  under  provisions  of  the  Civil  Code  in 
this  state  an  indorser  on  a  promissory  note 
payable  on  demand  is  not  exonerated  by  the 
mere  failure  of  the  payee  to  present  the  note 
for  payment  after  its  apparent  maturity. 
Machado  v.  Fernandez,  74  Cal.  362. 

In  Vermont,  under  statute,  the  holder  of  a 
demand  note,  in  order  to  bind  the  indorser, 
must  make  demand  within  sixty  days;  and 
the  fact  that  such  note  is  made  payable 
"  with  interest  annually"  does  not  alter  the 
time  within  which  presentment  must  be 
made.    Verder  v.  Verder,  63  Vt.  38. 

Note  Given  to  Secure  Payment  of  Loan. — In 
Vreeland  v.  Hyde,  2  Hall  (N.  Y.)  429,  it  was 
held  that  where  a  note  payable  on  demand, 
without  interest,  was  evidently  not  made  for 
the  ordinary  purposes  of  mercantile  negotia- 
tion, as  where  it  was  given  to  secure  the  re- 
payment of  a  loan,  nineteen  months  was  not 
an  unreasonable  time  within  which  to  demand 
payment. 

But  a  different  doctrine  has  been  laid 
down  in  Perry  v.  Green,  19  N.  J.  L.  61,  38 
Am.  Dec.  536,  where  it  was  held  that  a  note 
for  money  lent,  payable  on  demand,  with  in- 
terest, is  within  the  general  rule  of  the  text 
requiring  the  demand  to  be  made  within  a 
reasonable  time,  and  that  a  demand  not 
made  until  a  period  of  nearly  four  years 
after  the  note  had  been  given  was  too  late. 

1.  Bills  Payable  on  Demand. — Morgan  v.  U. 
S.,  113  U.  S.  476;  Piner  v.  Clary,  17  B.  Mon. 
(Ky.)  645;  Parker  v.  Reddick,  65  Miss.  242,  7 
Am.  St.  Rep.  646;  National  Newark  Banking 
Co.  v.  Erie  Second  Nat.  Bank,  63  Pa.  St.  404; 
Muncy  School  Dist.  v.  Com.,  84  Pa.  St.  464; 
Kampmann  v.  Williams,  70  Tex.  568.  But  see 
§  3134,  Civ.  Code  of  California. 

2.  "  Reasonable  Time  "  Determined  by  Circum- 
stances.—  Morgan  v.  U.  S.,  113  U.S.  476;  Muncy 
School  Dist.  v.  Com.,  84  Pa.  St.  464;  National 
Newark  Banking  Co.  v.  Erie  Second  Nat. 
Bank,  63  Pa.  St.  404. 

In  National  Newark  Banking  Co.  v.  Erie 
Second  Nat.  Bank,  63  Pa.  St.  404,  a  draft 
on  New  York  was  purchased  by  J.,  of  Erie, 
Pa.,  on  the  17th  of  March.  On  the  19th  he 
left  Erie  for  home,  stopping  at  a  number  of 
places  to  attend  to  his  business  as  a  traveling 
agent,  arriving  at  his  residence  at  Newark, 
N.  J.,  on  the  26th  of  the  same  month.  On  the 
27th  he  sold  the  draft  to  the  Newark  Bank,  by 
whom  it  was  presented  on  the  28th.  It  was 
held  that,  under  the  circumstances,  the  draft 
was  presented  within  a  reasonable  time. 

Where  a  draft  payable  on  demand  came 
into  the  hands  of  a  holder  on  the  13th  of  a 
certain  month,  but  was  not  presented  until 
the  20th,  it  was  held  that  presentment  was 
made  within  a  reasonable  time  where  it  was 
shown  that  it  was  delayed  by  the  fact  that  the 
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•circumstances,  has  been  laid  down  by  several  of  the  authorities:  that  where  the 
parties  live  in  the  same  place,  presentment  of  the  bill  should  be  made  on  the 
first  day  of  business  next  following  the  day  it  was  received  by  the  holder  ; 1  and 
that  if  the  drawee  resides  in  a  different  place  from  that  in  which  it  is  drawn, 
and  the  bill  must  be  sent  by  mail  for  presentment,  it  must  be  mailed  on  the  day 
next  after  that  on  which  it  was  received.2 

Sight  Drafts. — Sight  drafts  also  should  be  presented  for  payment  within  a 
reasonable  time;3  and  what  is  reasonable  time  depends  upon  the  peculiar  facts 
of  each  case.* 

Paper  indorsed  after  Maturity. — The  indorsement  of  a  bill  or  note  after  maturity 
is  equivalent  to  the  drawing  of  a  new  bill  payable  at  sight  ;*  and  hence,  to  dis- 
charge the  indorser,  it  is  necessary  for  presentment  to  be  made  to  the  payor 
within  a  reasonable  time.6  What  constitutes  reasonable  time  is  to  be  deter- 
mined by  the  circumstances  of  each  case.7 

cc  Circumstances  Excusing  Delay. — Presentment  for  payment  within  the  reg- 
ular time  will  be  excused  where  it  is  prevented  by  circumstances  interrupting 
intercourse,  or  by  unavoidable  accident  not  referable  to  the  negligence  of  the 
holder.8 

Prevalence  of  War. — Thus  where  intercourse  between  the  places  of  the  parties 


draft  required  the  indorsement  of  a  board 
of  school  directors  which  had  to  be  convened, 
and  was  further  delayed  by  reason  of  the 
mails.  Muncy  School  Dist.  v.  Com.,  84  Pa. 
St.  464. 

Memorandum  Providing  for  Duplicate  Bill  after 
Six  Months  in  Event  of  Certain  Contingencies. — 

It  has  been  held  that  a  memorandum  issued 
with  a  demand  draft,  providing  for  the  issue 
of  a  duplicate  after  six  months  if  the  originals 
were  destroyed  or  lost  without  presentation 
for  payment,  does  not,  without  qualification, 
give  six  months  for  presentment  or  dispense 
with  the  duty  of  making  presentment  within 
a  reasonable  time.  Angaletos  v.  Meridian 
Nat.  Hank,  4  Ind  App.  573. 

1.  Chitty  on  Bills  (13th  Am.  ed.)  432; 
Wood's  Byles  on  Bills  and  Notes  212;  Piner 
v.  Clary,  17  B.  Mon.  (Ky.)  663. 

2.  Parker  v.  Reddick,  65  Miss.  246,  7  Am. 
St.  Rep.  646. 

3.  Presentment  of  Sight  Drafts.  —  Brown  v. 
Olmsted,  50  Cal.  162;  Montelius  v.  Charles, 
76  III.  303;  Nutting  v.  Burked,  48  Mich.  241; 
Dyas  v.  Hanson,  14  Mo.  App.  363.  But  sec 
£  3134,  Civ.  Code  of  California. 

4.  Montelius  v.  Charles,  76  111.  303. 

5.  Indorsement  after  Maturity.  —  Bishop  v. 
Dexter,  2  Conn  419;  McKewer  v.  Kirtland,  33 
Iowa  348;  Goodwin  v.  Davenport,  47  Me.  112, 
74  Am.  Dec.  478;  Light  v.  Kingsbury,  50  Mo. 
331 ;  Patterson  v.  Todd,  18  Pa.  St.  426,  57  Am. 
Dec.  622. 

In  Levy  v.  Drew,  14  Ark.  334,  the  indorse- 
ment of  a  negotiable  note  after  maturity  was 
held  to  have  the  effect  of  a  bill  payable  on 
demand,  and  hence  a  demand  of  payment 
should  be  made  on  the  day  of  indorsement 
or  on  the  day  following. 

In  Utah  it  has  been  held  that  a  note  when 
Indorsed  overdue  is  equivalent  to  a  note  on  de- 
mand, and  that  mcrcdelay  in  presenting  a  note 
indorsed  when  overdue  docs  not  exonerate 
anv  party  thereto  by  the  Laws  of  Utah  1882, 
8  87. 
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within  Reasonable  Time. — Union  Bank?'.  Ezell, 
10  Humph.  (Tenn.)  385. 

Notes  Indorsed  Overdue  are  Subject  to  the  Same 
Rule — Arkansas. — Levy  v.  Drew,  14  Ark.  334. 

California.  —  Beebe  v.  Brooks,  12  Cal.  308; 
Beer  v.  Clifton,  98  Cal.  323,  35  Am.  St.  Rep. 
172. 

Connecticut.  —  Bishop  v.  Dexter,  2  Conn.  419. 
Iowa. — Graul  v.  Strutzel,  53  Iowa  712;  Pryor 
v.  Bowman,  38  Iowa  92;  Jones  v.  Middleton, 
29  Iowa  188;  McKewer  v.  Kirtland,  33  Iowa 
348- 

Maine. — Goodwin  v.  Davenport,  47  Me.  112, 
74  Am.  Dec.  478. 

Missouri. — Light  v.  Kingsbury,  50  Mo.  331. 
Pennsylvania.  —  Patterson  v.  Todd,  18  Pa. 
St.  426,  57  Am.  Dec.  622;  Tyler  v.  Young,  30 
Pa.  St.  143. 

South  Carolina.  —  Benton  v.  Gibson,  I  Hill 
L.  (S.  Car.)  56. 

Where  a  note  overdue  was  transferred  on 
the  20th  day  of  September,  and  demand  made 
on  the  13th  day  of  October  following,  it  was 
held  to  be  within  a  reasonable  time.  Good- 
win v.  Davenport,  47  Me.  112,  74  Am.  Dec.  478. 

But  where  an  indorsement  was  on  the  19th 
of  April,  and  demand  took  place  on  the  3d  of 
the  following  July,  it  was  held  that  the  in- 
dorsers  were  not  liable.  Light  Kingsbury, 
50  Mo.  331. 

Also  where  there  was  a  delay  of  twenty- 
five  days  in  demanding  payment  after  indorse- 
ment, the  indorser  was  held  to  be  discharged. 
Levy  v.  Drew,  14  Ark.  334. 

7.  Reasonable  Time  Determined  by  Circum- 
stances.—  Union  Bank  v.  Ezell,  10  Humph. 
(Tenn.)  385;  Goodwin  v.  Davenport,  47  Me. 
112,  74  Am.  Dec.  478. 

8.  Sec  notes  immediately  following. 
Inclement  Weather.  —  Where  the  day  on  which 

a  note  became  due  was  very  rainy,  this  was 
held  to  be  no  excuse  for  want  of  presentment 
at  the  proper  lime  where  it  did  not  appear 
thai  the  roads  had  been  so  broken  up  or  ob- 
structed thereby  that  they  were  impassable. 
Barker  V,  Parker,  (1  Pick,  (Mass.)  80. 
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is  rendered  impracticable  by  the  prevalence  of  war,  presentment  will  be  ex- 
cused.1 

Loss  of  Bill  or  Note. — So  the  fact  that  a  bill  or  note  is  lost  is  an  excuse  for  a 
reasonable  delay  in  making  a  demand  of  payment.2 

Miscarriage  of  Mails. — Also  where  a  bill  or  note  is  transmitted  through  the  mails 
for  payment,  a  delay  caused  by  the  mistake  of  a  postmaster,  as  where  he  mis- 
directs the  package  of  mail  matter  containing  the  bill  or  note,  will  be  excused.3 

Sickness  of  Holder. — The  sickness  of  the  holder  of  a  bill  or  note  will  excuse 
failure  to  make  presentment  at  the  proper  time,  where  it  is  so  sudden  and  severe 
as  not  only  to  prevent  him  from  making  the  presentment  personally,  but  from 
employing  another  to  do  it.4 

Where  a  Holder  is  Dead  and  No  Personal  Representative  has  been  Appointed. — Moreover, 
where  the  holder  of  a  negotiable  promissory  note  has  died,  and  no  executor 
or  administrator  has  been  appointed  and  qualified  to  act  at  its  maturity,  the 
indorsers  are  liable,  and  will  continue  to  be  liable,  if  presentment  is  made  to 
the  maker  in  a  reasonable  time  after  the  due  appointment  and  qualification  of 
an  executor  or  administrator.5 

Eemoval  of  Obstruction — But  in  all  such  cases  as  the  foregoing,  if  the  obstruction 
or  hindering  cause  is  removed,  presentment  must  be  made  within  a  reasonable 
time  thereafter.6 

(2)  Allowance  of  Days  of  Grace— (a)  Definition  and  Character  of  Grace.  —  Days  of 
grace  are  certain  days  allowed  to  the  acceptor  of  a  bill,  or  the  maker  of  a  note, 
in  which  to  make  payment,  in  addition  to  the  time  contracted  for  by  the  bill 
or  note  itself.7  They  are  so  called  because  formerly  they  were  granted  to  the 
drawee  of  a  bill  as  a  favor  on  the  part  of  the  holder.8  At  present,  however, 
they  are  allowed  on  bills  and  notes  as  a  matter  of  right.9 

1  Daniel 


1.  Effect  of  War.  —  Patience  v.  Townley,  2 
Smith  R.  223;  Berry  v.  Southern  Bank,  2 
Duv.  (Ky.)  379;  Bell  v.  Hall,  2  Duv.  (Ky.) 
288.  See  also  Dunbar  v.  Tyler,  44  Miss.  1; 
Durden  v.  Smith,  44  Miss.  54S;  Apperson  v. 
Union  Bank,  4  Coldvv.  (Tenn.)  445.  See  the 
title  War. 

2.  Loss  of  Bill  or  Note  as  Excusing  Delay.— 
Aborn  v.  Bosworth,  1  R.  I.  401.  See  also 
Benton  v.  Martin,  31  N.  Y.  382,  52  N.  Y.  570. 

3.  Miscarriage  of  Mails  as  Excusing  Delay. — 

Windham  Bank  v.  Norton,  22  Conn.  213,  56 
Am.  Dec.  397;  Pier  v.  Heinrichshofen,  6  Cent. 
L.  J.  285.  Compare  Schofield  v.  Bayard,  3 
Wend.  (N.  Y.)  488. 

4.  S-ickness  of  Holder  as  Excuse  for  Delay.— 
Wilson  v.  Senier,  14  Wis.  3S0. 

5.  Holder  Dead  and  No  Personal  Representative 
Appointed. — White  v.  Stoddard,  11  Gray 
(Mass.)  258,  71  Am.  Dec.  711 ;  Jex  v.  Tureaud, 
19  La.  Ann.  64;  Duggan  v.  King,  Rice  L.  (S. 
Car.)  239,  33  Am.  Dec.  107. 

Thus  where  it  appeared  that  an  adminis- 
trator, after  he  was  appointed,  proceeded  in 
all  respects  with  reasonable  promptitude  and 
diligence  to  examine  the  papers  and  evi- 
dences of  the  property  of  the  deceased,  and 
first  found  and  saw  a  note  one  week  after  his 
appointment,  it  was  held  that  presentment  to 
the  maker  for  payment  on  the  next  day  was 
sufficient.  White  v.  Stoddard,  11  Gray  (Mass.) 
25S,  71  Am.  Dec.  711. 

6.  Diligence  Required  after  Removal  of  Obstruc- 
tion.— Norris  v.  Despard  ,  38  Md.  487;  Dunbar 
v.  Tyler,  44  Miss,  r;  Duraen  v.  Smith,  44 
Miss.  548. 

7.  Days  of  Grace  Defined.  —  Bouvier's  L.  Diet. 

8.  Origin  of  the  Expression  "  Days  of  Grace." — 


Chitty  on  Bills  (13th  Am.  ed.)  422; 
on  Negotiable  Instruments,  614. 

9.  At  Present  Grace  Allowed  as  Matter  of  Right. 

— In  Washington  Bank  v.  Triplett,  1  Pet.  (U. 
S.)  25,  Marshall,  C.J.,  said:  "  The  allowance 
of  days  of  grace  is  a  usage  which  pervades 
the  whole  commercial  world.  It  is  now  uni- 
versally understood  to  enter  into  every  bill  or 
note  of  a  mercantile  character,  and  to  form 
so  completely  a  part  of  the  contract  that  the 
bill  does  not  become  due  in  fact  or  in  law  on 
the  day  mentioned  on  its  face,  but  on  the  last 
day  of  grace." 

Grace  Abolished  by  Statute. — In  California 
and  one  or  two  other  states  grace  has  been 
abolished  by  statute.  Rauer  v.  Broder,  107 
Cal.  282.  See  Stimson's  Am.  Stat.  Law,  § 
4726. 

What  Law  Governs — As  to  Allowance  of  Grace.  — 

The  law  of  the  place  of  payment  must  govern 
as  to  the  allowance  of  days  of  grace  on  bills 
and  notes.  Washington  Bank  v.  Triplett,  1 
Pet.  (U.  S.)  25;  Kilgore  v.  Bulkley,  14  Conn. 
362;  Skelton  v.  Dustin,  92  111.  49;  Brown  v. 
Jones,  125  Ind.  375,  21  Am.  St.  Rep.  227; 
Bowen  v.  Newell,  13  N.  Y.  290,  64  Am.  Dec. 
550;  Bryant  v.  Edson,  8  Vt.  325,  30  Am.  Dec. 
472. 

Common  Rights  of  the  Parties  as  to  Grace. — 

Where  the  maker  of  a  note  is  entitled  to 
grace,  the  indorser,  who  is  collaterally  liable, 
has  the  same  privilege.  Central  Bank  v. 
Allen,  16  Me.  41. 

And  in  the  same  way,  where  grace  is  allow- 
able to  an  indorser,  the  maker  will  also  be 
entitled  thereto.  Hogan  v.  Cuyler,  8  Cow. 
(N.  Y.)  203.  Compare  McLain  v.  Rutherford, 
Iiempst.  (U.  S.)  47. 
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(b)  On  What  Instruments  Grace  is  Allowed. — The  allowance  of  days  of  grace,  though 
at  one  time  questioned  in  Efigland  as  to  inland  bills  1  and  promissory  notes,* 
is  at  present  established  as  to  negotiable  bills  and  notes  generally  by  the 
decisions  in  England  and  by  the  prevailing  authority  in  this  country.3 


1.  Brown  Harraden,  4  T.  R.  1 5 1 ;  Tassell 
v.  Lewis,  1  Ld.  Raym.  743;  Cramlington  v. 
Evans,  2  Vent.  307. 

2.  Dexlaux  v.  Hood,  Buller's  N.  P.  274; 
Brown  v.  Harraden,  4  T.  R.  148. 

3.  Grace  Allowed  on  Negotiable  Bills  and  Notes 
Generally — Present  English  Doctrine. — In  Brown 
v.  Harraden,  4  T.  R.  148,  Lord  Kenyon,  C.J., 
said:  "It  is  extremely  clear  that  on  foreign 
bills  of  exchange  three  days  grace  are  al- 
lowable; I  think  it  is  as  little  to  be  doubted 
that  they  are  also  allowed  on  inland  bills;  and 
that  observation  is  of  some  use  as  applicable 
to  some  of  the  authorities  which  have  been 
cited.  It  is  not  too  muchtosayihatin  former 
times,  recently  after  the  passing  of  the  stat- 
ute of  Anne,  these  kind  of  questions  were  not 
so  well  understood  as  they  have  been  since; 
the  judges  were  not  so  conversant  with  the 
subject;  but  they  have  now  raised  a  system 
to  answer  the  exigencies  of  the  public  with- 
out departing  from  the  rules  of  law.  But 
when  it  is  stated,  in  Lord  Raymond  743,  that 
there  was  no  certain  time  assigned  by  the 
custom  of  merchants  for  the  payment  of  in- 
land bills  of  exchange,  it  only  shows  that  the 
judges  were  very  cautious  on  the  subject; 
but  now  it  has  been  settled  for  more  than  half 
a  century  that  they  are  payable  at  the  same 
time  as  foreign  bills  of  exchange."  The 
point  decided  in  the  case,  however,  was  that 
three  days  of  grace  are  allowed  on  promis- 
sory notes  as  well  as  on  bills  of  exchange, 
for  3  and  4  Anne,  c.  9,  puts  them  both  on  the 
same  footing  in  all  respects 

Doctrine  in  United  States  -Grace  Allowed  on 
Bills  Payable  at  Certain  Time. — Thus  it  has 
been  held  that  bills  payable  at  a  fixed  time 
are  entitled  to  days  of  grace.  Brown  v.  Jones, 
125  Ind.  375,  21  Am.  St.  Rep.  227;  Woodruff 
v.  Merchant's  Bank,  25  Wend.  (N.  Y.)  673,  6 
Hill  (N.  Y.)  174;  Love  v.  Nelson,  1  Mart.  & 
Y.  (Tenn.)  237. 

But  under  statute  in  New  York,  providing 
that  "  all  bills  of  exchange  appearing  on  their 
face  to  have  been  drawn  upon  any  bank,  or 
upon  a  banking  association  or  individual 
banker  carrying  on  banking  business,"  etc., 
"  which  arc  on  their  face  payable  on  any 
specified  day  or  in  any  number  of  days  after 
the  date  or  sight  thereof,  shall  be  deemed  due 
and  payable  on  the  day  mentioned  for  the 
payment  of  the  same,  without  any  days  of 
grace  being  allowed,"  etc.,  it  has  been  held 
that  grace  on  time  bills  on  banks  or  bankers 
is  abolished  when  the  bill  is  on  its  face  pay- 
able on  a  certain  day ,  but  not  where  it  is  pay- 
able in  months  or  years.  Commercial  Bank 
v.  Varnum,  49  N.  Y.  209. 

In  Nebraska,  under  statute,  a  draft  payable 
ten  days  after  date  was  held  to  be  entitled  to 
three  days  of  grace.  Green  v.  Raymond,  9 
Neb.  295. 

Grace  Allowed  on  Notes  Payable  at  Fixed  Time. 

—  In  the  following  cases  it  was  held  that,  ac- 
cording to  the  law  merchant,  three  days  of 
grace  arc  allowable  on  negotiable  notes  pay- 


able at  a  fixed  time  :  Adams  v.  Otterback,  15 
How.  (U.  S.)  539;  Wood  v.  Corl,  4  Met.  (Mass.) 
203;  Hogan  v.  Cuyler,  8  Cow.  (N.  Y.)  203; 
Smith  v.  Aylesworth,  40  Barb.  (N.  Y.)  104; 
Lovel  v.  Wartenburgh,  1  Nott  &  M.  (S.  Car.) 
83;  Cox  v.  Reinhardt,  41  Tex.  591.  Compare 
Moore  v.  Hollaman,  25  Tex.  Supp.  81. 

Moreover,  in  many  of  the  states  days  of 
grace  are  allowable  on  notes  by  statute. 
Crenshaw  v.  M'Kiernan,  Minor  (Ala.)  295; 
Norton  v.  Lewis,  2  Conn.  478;  New-Haven 
Sav.  Bank  v.  Bates,  8  Conn.  505;  Harrel  v. 
Bixler,  Walk.  (Miss.)  176;  Cook  v.  Darling, 
2  R.  I.  385.  See  also  Cook  v.  Gray,  Hempst. 
(U.S.)  84. 

In  Massachusetts  it  was  at  one  time  held 
that  promissory  notes  were  not  entitled  to 
grace  unless  made  payable  with  grace.  Jones 
v.  Fales,  4  Mass.  245.  But  by  a  statute  in 
this  state  at  present  a  contrary  doctrine  pre- 
vails.    Pub.  Stat,  of  Mass.  (1882)  427. 

Sight  Bills  and  Notes — According  to  the  pre- 
ponderance of  authority  in  this  country,  the 
rule  as  laid  down  in  the  text  is  applicable  to 
sight  bills  and  notes.  Hart  v.  Smith,  15  Ala. 
807,  50  Am.  Dec.  161;  Knott  v.  Venable,  42 
Ala.  186;  Craig  v.  Price,  23  Ark.  634;  Wards 
v.  Sparks,  53  Ark.  519;  Cribbs  v.  Adams,  13 
Gray  (Mass.)  597;  Lucas  v.  Ladew,  28  Mo. 
342;  Thornburg  v.  Emmons,  23  W.  Va.  334; 
Walsh  v.  Dart,  12  Wis.  635.  Compare  Trask 
v.  Martin,  1  E.  D.  Smith  (N.  Y.)  505.  And 
this  seems  to  be  the  law  in  England.  Webb 
v.  Fairmaner,  3  M.  &  W.  473;  Coleman  v. 
Sayer,  1  Barn.  303 ;  Dehers  v.  Harriot,  1  Show. 
163. 

In  Lucas  v.  Ladew,  28  Mo.  342,  it  was  held 
that  although  days  of  grace  upon  sight  bills 
have  been  abolished  by  statute  in  that  state, 
it  will  be  presumed,  in  the  absence  of  proof 
of  change  by  legislative  enactments,  that  the 
common  law  allowing  days  of  grace  upon 
bills  is  the  law  of  a  sister  state  or  territory  of 
the  United  States. 

Bills  and  Notes  Payable  in  Instalments. — When 
a  bill  or  note  is  payable  in  instalments  it  is 
entitled  to  grace  on  each  instalment,  for  the 
reason  that  it  is  considered  and  treated  as  so 
many  instruments  in  one  form.  Oridgc  v. 
Sherborne,  11  M.  &  W.  374;  Eastman  v.  Tur- 
man,  24  Cal.  379;  Coffin  v.  Loring,  5  Allen 
(Mass.)  153;  Fitchburg  Mut.  F.  Ins.  Co.  v. 
Davis,  121  Mass.  121. 

Nonnegotiable  Instruments.  —  In  England  a 
nonncgotiable  note  not  payable  on  demand 
is  entitled  to  days  of  grace.  Smith  v.  Ken- 
dall, 6  T.  R.  123;  Chalmers  on  Bills  of  Ex- 
change 35. 

But  this  rule  has  been  denied  in  some  ju- 
risdictions in  the  United  States.  McLain  v. 
Rutherford,  Hempst.  (U.  S.)  47;  Backus  v. 
Danforth,  10  Conn.  297;  Bristol  v.  Warner, 
19  Conn.  7. 

It  has  been  followed,  however,  in  other 
states.  Duncan  V.  Maryland  Sav.  Inst.,  10 
Gill  &  J.  (Md.)  299. 

In  Georgia  days  of  grace  arc  not  allowed 
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Bills  and  Notes  Payable  on  Demand. — An  exception  to  the  general  rule  exists, 
however,  in  the  case  of  bills  and  notes  payable  on  demand.1 

Bills  or  Notes  Expressly  Payable  without  Grace. — It  is  clear,  moreover,  that  grace  will 
not  be  allowed  on  a  bill  or  note  where  there  is  an  express  stipulation  in  the 
bill  or  note  disallowing  grace.* 

(c)  Term  of  Grace  Allowed. — It  is  well  settled  that  by  the  general  law  merchant 
as  prevailing  throughout  England  and  the  United  States,  in  the  absence  of 
all  proof  of  particular  contract  or  special  custom,  three  days  of  grace  are 
allowed  on  all  bills  of  exchange  and  promissory  notes ;  and  when  it  is  relied 
upon  that,  by  special  custom,  any  other  term  of  grace  than  three  days  is 
allowed,  it  is  an  exception  to  the  general  rule,  and  the  proof  lies  on  the  party 
taking  it.3 

(3)  Reckoning  of  Time — (a)  Reckoning  of  Days. — Where  a  bill  or  note  is  payable 
in  a  certain  number  of  days  from  the  date  or  after  sight,  the  day  of  date4  or 
sight  5  is  to  be  excluded  from  the  computation. 

Last  Day  of  Grace  Falling  on  Sunday  or  Legal  Holiday. — If  a  bill  or  note  is  entitled  to 
days  of  grace,  and  it  happens  that  the  last  day  of  grace  is  a  Sunday6  or  a  legal 


on  promissory  notes  not  payable  at  a  bank 
or  broker's  office,  they  not  being  considered 
strictly  commercial  paper  according  to  the 
tests  indicated  by  the  code  of  that  state.  Dal- 
ton  City  Co.  v.  Haddock,  54  Ga.  584. 

1.  Bills  and  Notes  Payable  on  Demand  Not  En- 
titled to  Grace. — Oridge  v.  Sherborne,  11  M.  & 
W.  374;  Woodruff  v.  Merchant's  Bank,  25 
Wend.  (N.  Y.)  673;  Cammer  v.  Harrison,  2 
McCord  L.  (S.  Car.)  246;  Brown  v.  Chancel- 
lor, 61  Tex.  437. 

When  No  Time  for  Payment  is  Mentioned. — A 
draft  in  which  no  time  for  payment  is  men- 
tioned is  payable  on  demand,  and  is  accord- 
ingly not  entitled  to  grace.  Davenport  First 
Nat.  Bank  v.  Price,  52  Iowa  570. 

2.  Stipulation  Excluding  Grace. — Perkins  v. 
Franklin  Bank,  21  Pick.  (Mass.)  483;  Me- 
chanics' Bank  v.  Merchants'  Bank,  6  Met. 
(Mass.)  13. 

Thus  a  note  payable  "on  the  first  day  of 
May  next  fixed"  is  payable  on  that  day,  and 
no  days  of  grace  are  allowed  on  it.  Durn- 
ford  v.  Patterson,  7  Martin  (La.)  460,  12  Am. 
Dec.  514.  See  also  Kenner  v.  Creditors,  7 
Martin  N.  S.  (La.)  540. 

But  where  there  was  a  stipulation  in  the 
note  in  the  margin,  to  wit,  "  Due  July  7, 
1837,"  it  was  held  that  this  was  not  a  stipu- 
lation that  the  note  was  to  be  without  grace. 
Perkins  v.  Franklin  Bank,  21  Pick.  (Mass.) 
483- 

Also  where  a  note  dated  May  5,  1835,  was 
payable  on  the  5th  of  November,  1837,  "with- 
out defalcation,"  it  was  held  to  be  payable  on 
the  8th  of  November,  1837,  and  not  before. 
McDonald  v.  Lee,  12  La.  435. 

3.  Term  of  Grace  Allowed. — Hill  v.  Lewis, 
Skin.  410;  Renner  v.  Columbia  Bank,  9 
Wheat.  (U.  S.)  581;  Mills  v.  U.  S.  Bank,  11 
Wheat.  (U.  S.)  431;  Kilgore  v.  Bulkley,  14 
Conn.  362;  Dubuys  v.  Farmer,  22  La.  Ann. 
478;  Columbia  Bank  v.  Magruder,  6  Har.  & 
J.  (Md.)  172,  14  Am.  Dec.  271;  Wood  v.  Corl, 
4  Met.  (Mass.)  203;  Reed  v.  Wilson,  41  N.  J. 
L.  29;  Dollfus  v.  Frosch,  1  Den.  (N.  Y.)  367; 
Jackson  v.  Henderson,  3  Leigh  (Va.)  197. 

District  of  Columbia. — At  onetime  it  was  the 
custom  in  the  District  of  Columbia  to  allow 


four  days  of  grace.  Renner  v.  Columbia 
Bank,  9  Wheat.  (U.  S.)  581;  Mills  v.  U.  S. 
Bank,  11  Wheat.  (U.  S.)  431. 

But  this  was  held  not  to  extend  to  paper 
not  negotiated  in  bank.  Cookendorfer  v. 
Preston,  4  How.  (U.  S.)  317. 

In  Kentucky  it  has  been  held  that  when 
the  local  law  of  a  state  does  not  fix  the  days 
of  grace  that  shall  be  allowed  upon  negoti- 
able notes,  the  law  merchant  fixes  it,  which 
is  by  custom  varying  in  different  places,  and 
the  custom  should  be  proved.  Goddin  v. 
Shipley,  7  B.  Mon.  (Ky.)  579. 

4.  Day  of  Date  Excluded.— Hill  v.  Norvell, 
3  McLean  (U.  S.)  583;  Rauer  v.  Broder,  107 
Cal.  282;  Henry  v.  Jones,  8  Mass.  453;  Ammi- 
down  v.  Woodman,  31  Me.  580.  See  also 
Ripley  v.  Greenleaf,  2  Vt.  129. 

Thus  a  note  dated  March  4,  1809,  and  pay- 
able in  sixty  days,  without  saying  more,  is 
payable  in  sixty  days  from  date,  exclusive  of 
the  day  of  date.  Henry  v.  Jones,  8  Mass. 
453- 

6.  Day  of  Sight  Excluded. — Coleman  v.  Sayer, 
2  Stra.  829,  1  Barn.  303. 

Thus  a  bill  drawn  payable  at  five  days 
after  sight,  and  accepted  on  the  first  day  of  a 
month,  was  payable  on  the  ninth  of  the  same 
month,  the  day  of  acceptance  being  excluded. 
Mitchell  v.  Degrand,  1  Mason  (U.  S.)  176. 

6.  Reckoning  of  Days — Where  Last  Day  of  Grace 
is  Sunday — England. — Tassell  v.  Lewis,  1  Ld. 
Raym.  743. 

United  States. — Bussard  v.  Levering,  6 
Wheat.  (U.  S.)i02;  Irwin  v.  Brown,  2  Cranch 
(C.  C.)3I4- 

Maine. — Homes  v.  Smith,  20  Me.  264. 

Maryland. — Sheppard  v.  Spates,  4  Md. 
400. 

Massachusetts. — Farnum  v.  Fowle,  12  Mass. 
89,  7  Am.  Dec.  35. 

Mississippi. — Barlow  v.  Planters'  Bank,  7 
How.  (Miss.)  129. 

Missouri. — Kuntz  v.  Tempel,  48  Mo.  71. 

New  York. — Jackson  v.  Richards,  2  Cai. 
(N.  Y.)  343;  Ontario  Bank  v.  Petrie,  3  Wend. 
(N.  Y.)  456;  Mechanics',  etc.,  Bank  v.  Gib- 
son, 7  Wend.  (N.  Y.)  460;  West  v.  Lee,  50 
How.  Pr.  (N.  Y.  Supreme  Ct.)  313. 
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holiday,1  presentment  should  be  made  on  the  secular  day  next  preceding. 

Paper  Falling  Due  on  Sunday  without  Grace. — Where,  however,  there  are  no  days 
of  grace,  and  the  bill  or  note  by  its  terms  falls  due  on  a  Sunday  or  a  holiday,  it 
should  be  presented  on  the  secular  day  immediately  following.2 

(b)  Beckoning  of  Months. — According  to  the  custom  of  merchants,  a  month  in 
bills  and  notes  means  a  calendar,  and  not  a  lunar,  month.3  Accordingly,  when 
a  bill  or  note  is  dated  on  a  day  of  any  month,  and  is  payable  at  a  specified 
number  of  months  after  that  date,  without  days  of  grace,  it  accrues  due  and 
payable  on  the  same  day  in  the  stipulated  number  of  months  afterwards  as  the 
day  of  the  date  of  the  bill  or  note.4 


South  Carolina. — Furnam  v.  Harman,  2 
McCord  L.  (S.  Car.)  436. 

In  Alabama,  however.it  has  been  held  that 
the  demand  of  payment  of  a  note  entitled  to 
grace  and  payable  on  Sunday  is  properly 
made  on  the  succeeding  day.  Brennan  v. 
Vogt,  97  Ala.  647. 

Also  in  this  state  it  has  been  held  that  a 
bill  payable  twelve  months  after  date,  when 
the  nominal  day  of  payment  falls  on  Sunday, 
is,  notwithstanding,  allowed  three  days  of 
grace.    Wooley  v.  Clements,  11  Ala.  220. 

In  Nebraska  the  same  rule  obtains.  Hast- 
ings First  Nat.  Bank  v.  McAllister,  33  Neb. 
646. 

In  New  Jersey,  under  statute,  a  similar 
doctrine  has  been  declared.  Hagerty  v. 
Engle.  43  N.  J.  L.  299. 

I,  Last  Day  of  Grace  a  Legal  Holiday — New 
Year's  Day. — Under  statute  in  Connecticut , 
providing  that  if  the  last  day  of  grace  on  a 
negotiable  note  should  fall  on  any  one  of 
certain  public  holidays,  the  note  must  be 
payable  on  the  first  secular  day  preceding,  it 
was  held  that  demand  should  be  made  on  the 
thirty-first  day  of  December  where  the  last 
day  of  grace  of  a  note  fell  on  the  first  day  of 
January  (a  legal  holiday  under  statute).  Bar- 
low v.  Gregory,  31  Conn.  261. 

Fourth  of  fuly. — The  Fourth  of  July  being 
a  public  holiday  in  this  country,  a  note  or  bill 
falling  due  on  that  day  should  be  presented 
for  payment  on  the  third  of  July.  Lewis  v. 
Burr,  2  Cai.  Cas.  (N.  Y.)  195;  Ransom  v. 
Mack,  2  Hill  (N.  Y.)  587;  Sheldon  v.  Benham, 
4  Hill  (N.  Y.)  129,  40  Am.  Dec.  271. 

Saturday  Half-holiday.  —  Under  statute  in 
Michigan,  providing  that  every  Saturday 
from  twelve  o'clock  noon  till  twelve  o'clock 
at  night,  as  regards  a  presentment  of  notes  for 
payment,  shall  be  a  half-holiday, and  that  such 
notes  shall  be  payable  and  presentable  for 
acceptance  and  payment  on  the  business  day 
next  succeeding  such  half-holiday,  it  was 
held  that  presentment  for  payment  should  be 
made  on  Monday.  Hitchcock  v.  Hogan,  99 
Mich.  124. 

But  in  New  York,  where  a  similar  holiday 
is  Riven,  it  has  been  held  under  statute  that 
presentment  for  payment  may  be  made  either 
on  Saturday  before  noon  or  on  the  succeed- 
ing Monday.  Sylvester  v.  Crohan,  138  N.  Y. 
49* 

Day  Adopted  as  Holiday  by  Usage.  —  It  has 
been  held  that  though  the  day  of  commence- 
ment at  Harvard  College  is  not  a  holiday,  yet 
where  there  exists  a  usage  of  any  bank  in 
respect  to  notes  falling  due  on  that  day  to 
4  C.  of  L.—  24 


make  a  demand  on  the  maker  and  give  no- 
tice to  the  indorser  on  the  day  preceding, 
such  demand  will  be  binding  on  an  indorser 
of  a  note  discounted  for  him  at  the  bank 
where  the  indorser  is  cognizant  of  such  usage, 
and  this  whether  the  note  is  made  payable  at 
such  bank  or  not.  City  Bank  v.  Cutter,  3 
Pick.  (Mass.)  414. 

Where,  however,  a  note  fell  due  on  the 
first  day  of  January,  and  demand  was  made 
on  the  thirty-first  day  of  December,  on  the 
ground  that  the  first  day  of  January  was  a 
holiday  on  which,  by  the  usage  of  the  bank, 
no  business  was  done,  it  was  held  proper  for 
the  court  to  charge  the  jury  that  the  demand 
was  not  sufficient  to  charge  the  indorsers, 
unless  the  indorsers  had  express  knowledge 
of  this  usage  of  the  bank,  or  had  had  pre- 
vious dealings  with  the  bank  from  which 
such  knowledge  could  be  inferred.  Dabney 
v.  Campbell,  9  Humph.  (Tenn.)  680. 

2.  Paper  Due  on  Sunday  or  Holiday  without 
Grace. — Commercial  Bank  v.  Barksdale,  36 
Mo.  563;  Salter  v.  Burt,  20  Wend.  (N.  Y.)  205, 
32  Am.  Dec.  530.  See  also  Avery  v.  Stewart, 
2  Conn.  69,  7  Am.  Dec.  240;  Kuntz  v.  Tern- 
pel,  48  Mo.  71;  Barrett  v.  Allen,  10  Ohio 
426;  Hirshfield  v.  Fort  Worth"  Nat.  Bank,  83 
Tex.  452,  29  Am.  St.  Rep.  660. 

Thus  where  a  note  fell  due  on  a  day  ap- 
pointed to  be  observed  by  the  national  and 
state  authorities  as  a  day  of  fasting  and 
prayer,  it  was  held  that  it  was  to  be  treated 
as  if  it  fell  due  on  Sunday,  and  that  a  pre- 
sentment on  the  following  day  was  sufficient. 
Commercial  Bank  v.  Barksdale,  36  Mo.  563. 

3.  Thomas  v.  Shoemaker,  6  W.  &  S.  (Pa.) 
179;  McMurchey  v.  Robinson,  10  Ohio  496. 

4.  Hartford  Bank  v.  Barry,  17  Mass.  94; 
Roehner  v.  Knickerbocker  L.  Ins.  Co.,  63  N. 
Y.  163. 

Where  Days  of  Grace  are  Allowed. — A  note 
dated  August  25th,  and  payable  in  four  years 
from  date,  falls  due  on  August  28th,  if  three 
days  of  grace  are  allowed.  Ripley  v.  Green- 
leaf,  2  Vt.  129. 

Also  a  bill  bearing  date  the  20th  of  March, 
payable  at  four  months,  falls  due  on  the  23d 
of  July,  and  should  be  presented  for  pay- 
ment on  that  day,  three  days  of  grace  being 
allowed;  .and  proof  of  presentment  on  the 
twenty-second  day  of  July  is  Insufficient. 
McMurchey  v.  Robinson,  10  Ohio  496. 

Where  there  In  No  Day  in  tho  Month  of  Maturity 
Corresponding  to  Day  of  Date.  —  Where  a  bill  or 
note  is  payable  in  a  specified  number  of 
months  after  date,  and  there  is  no  day  in  the 
month  on  which  the    papei  matures  corre- 
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(c)  From  What  Time  Maturity  is  Reckoned. — Where  a  bill  or  note  is  dated,  its 
maturity  is  reckoned  from  its  date;1  and  where  it  has  no  date,  it  will  be 
computed  from  the  day  it  was  delivered.2 

(4)  Hour  of  Presentment. — It  may  be  stated  as  a  general  rule  that  business 
hours  in  respect  to  the  time  of  presentment  and  demand  of  bills  and  notes 
range  through  the  whole  day  down  to  the  hours  of  rest  in  the  evening.3  In 
the  cases  in  which  this  rule  has  been  applied  the  presentment  was  made  at  the 
payor's  residence. 

Where  Presentment  is  Made  at  Place  of  Business  of  Maker  or  Acceptor. — Where,  however, 
the  presentment  of  a  bill  or  note  is  made  at  the  place  of  business  of  art 
acceptor  or  maker,  it  should  be  within  the  usual  business  hours.4 

When  Presentment  is  Made  at  a  Bank. — Where  a  bill  or  note  is  payable  at  a  bank, 
it  must  be  presented  for  payment  before  the  usual  hour  of  closing  the  banking 
house.5 


sponding  to  the  day  of  the  month  on  which  it 
is  dated,  presentment  should  be  made  on  the 
last  day  of  the  month  of  maturity.  Wagner 
v.  Kenner,  2  Rob.  (La.)  120. 

Thus  where  a  note  bears  date  the  29th 
of  August  and  is  payable  six  months  af- 
ter date,  it  becomes  due  on  the  3d  of 
March  following,  three  days  of  grace  being 
added.    Wood  v.  Mullen,  3  Rob.  (La.)  395. 

Where  Day  of  Date  Is  Not  in  Calendar. — 
Where  the  day  of  date  of  a  note  is  not  in  the 
calendar,  the  time  of  maturity  will  be  reck- 
oned from  the  last  day  of  the  month  in  which 
the  note  is  dated.  Wagner  v.  Kenner,  2  Rob. 
(La.)  120. 

1.  Maturity  Reckoned  from  Date. — 1  Daniel 
on  Negotiable  Instruments,  §  630;  Bumpass 
v.  Timms,  3  Sneed  (Tenn.)  459.  See  Powell 
v.  Waters,  8  Cow.  (N.  Y.)  699. 

2.  Undated  Instruments  —  Maturity  Reckoned 
from  Delivery. — 1  Daniel  on  Negotiable  In- 
struments, §  630.  See  Mechanics',  etc.,  Bank 
v.  Schuyler,  7  Cow.  (N.  Y.)  337.  note;  and 
supra,  this  title,  The  Contract  Evidenced  by 
a  Bill  or  Note — 4.  c.  Delivery. 

3.  Hour  of  Presentment — In  General. — Cay- 
uga County  Bank  v.  Hunt,  2  Hill  (N.  Y.)  635; 
Skelton  v.  Dustin,  92  111.  49;  Wilkins  v. 
Jadis,  2  B.  &  Ad.  188,  22  E.  C.  L.  57. 

In  Barclay  v.  Bailey,  2  Campb.  527,  a  pre- 
sentment of  a  bill  at  the  drawee's  place  of 
residence  at  eight  o'clock  in  the  evening  was 
held  to  be  within  a  reasonable  time. 

But  in  Dana  v.  Sawyer,  22  Me.  244,  39  Am. 
Dec.  574,  a  presentment  of  a  note  for  pay- 
ment a  few  minutes  before  twelve  at  night 
was  held  to  be  insufficient.  It  appeared  in 
this  case  that  the  maker  was  called  from  his 
bed. 

Private  Habits  of  Maker  as  to  Hours  of  Rest 
Immaterial. — Where  a  promissory  note  was 
presented  for  payment  at  nine  o'clock  in  the 
evening  of  the  last  day  of  grace,  at  the  house 
of  the  maker,  after  he  and  his  family  had  re- 
tired for  the  night,  it  was  held  that  the  de- 
mand was  sufficient  to  charge  an  indorser. 
Bigelow,  J.,  in  delivering  the  opinion  of  the 
court  in  this  case,  said:  "It  is  quite  imma- 
terial that  the  maker  and  his  family  had  re- 
tired for  the  night.  The  question  whether  a 
presentment  is  within  reasonable  time  cannot 
be  made  to  depend  on  the  private  and  pe- 
culiar habits  of  the  maker  of  a  note,  not 


known  to  the  holder,  but  it  must  be  deter- 
mined by  a  consideration  of  the  circum- 
stances which  in  ordinary  cases  would  render 
it  seasonable  or  otherwise."  Farnsworth  v. 
Allen,  4  Gray  (Mass.)  453. 

4.  Hour  of  Presentment  at  Place  of  Business, 
—  1  Daniel  on  Negotiable  Instruments, 
§  603. 

In  Triggs  v.  Newnham,  I  C.  &  P.  631,  11 
E.  C.  L.  502,  a  bill  accepted  payable  at  the 
office  of  an  attorney  was  held  to  be  presented 
at  a  reasonable  time  if  presented  at  eight  in 
the  evening. 

Also  in  Morgan  v.  Davison,  1  Stark.  114, 
2  E.  C.  L.  52,  a  presentment  of  a  bill  at  the 
counting-house  between  six  and  seven  o'clock 
in  the  evening  was  held  to  be  sufficient. 

But  in  Lunt  v.  Adams,  17  Me.  230,  it  was 
held  that  where  a  demand  was  made  by  the 
payee  of  a  note  upon  the  maker  at  eight 
o'clock  in  the  morning  of  the  day  on  which 
the  note  became  payable,  it  was  too  soon. 

Where,  in  an  action  against  the  indorser 
of  a  note  payable  at  the  maker's  office,  the 
certificate  of  protest  for  nonpayment  stated 
that  the  notary  went  with  the  note  to  the 
office  of  the  maker  in  Chicago  "at  5.20  p.m. 
to  demand  payment  thereon,  and  found  the 
door  locked,"  whereupon  he  protested  the 
note,  it  was  held  that  the  court  erred  in 
refusing  to  allow  evidence  that  5.20  p.m.  was 
after  the  usual  hours  of  business  in  Chicago 
among  business  and  office  men.  Clough  v. 
Holden,  115  Mo.  336,  37  Am.  St.  Rep.  393. 

5.  Hour  of  Presentment  at  Bank. — Parker  v. 
Gordon,  7  East  385;  Elford  v.  Teed,  1  M.  & 
S.  28. 

Where  a  note,  made  payable  at  the  Me- 
chanics' Bank  in  the  city  of  New  York,  was 
presented  to  the  first  teller  of  the  bank  by 
the  notary  fifteen  minutes  past  three  o'clock 
p.m.  of  the  day  on  which  it  was  payable, 
and  payment  demanded,  it  was  held  that 
this  was  a  sufficient  presentment  though  the 
bank  closed  at  three  o'clock,  it  appearing  to 
be  the  usual  course  of  doing  business  in  the 
bank  to  allow  that  time  after  banking  hours 
for  the  presentment  and  payment  of  notes; 
and  if  the  defendant  was  at  the  bank  on  the 
day  and  offered  payment,  it  was  for  him  to 
show  that  fact,  but  he  was  bound  to  wait  until 
the  usual  time.  Utica  Bank  v.  Smith,  18 
Johns.  (N.  Y.)  230. 
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Presentment  to  Authorized  Person  after  Banking  Hours. — But  though  the  presentment 
was  out  of  banking  hours,  it  is  sufficient  if  there  was  a  person  at  the  bank 
authorized  to  give  the  holder  an  answer.1 

/.  PLACE  OF  PRESENTMENT — (i)  Where  Instrument  is  Payable  at  Speci- 
fied Place — (a)  As  between  Holder  and  Drawer  or  Indorser. — Where  a  bill  is  drawn  or  a 
note  is  made  payable  at  a  designated  place,  it  must  be  presented  for  payment 
at  that  place  to  charge  the  drawer  or  an  indorser.2    But  presentment  at  the 


When  No  Particular  Bank  is  Named. — If  no 

particular  bank  is  named,  the  hour  will  be 
determined  by  the  usual  banking  hours  at 
the  bank  or  several  banks  in  the  place  where 
the  note  is  payable.  Church  v.  Clark,  21 
Pick.  (Mass.)  310. 

Usage  Allowing  Time  to  Expiration  of  Banking 
Hours  for  Payment. — Where,  by  the  usage  of  a 
bank,  all  persons  having  notes  payable  there 
are  allowed  until  the  expiration  of  banking 
hours  for  payment,  a  demand  of  payment  at 
the  bank  before  that  time  is  insufficient  un- 
less the  note  is  permitted  to  remain  in  bank 
until  the  close  of  banking  hours.  Harrison 
v.  Crowder,  6  Smed.  &  M.  (Miss.)  464,  45 
Am.  Dec.  290. 

1.  Presentment  to  Authorized  Person  after 
Banking  Hours. — Thus  where  a  bill  of  ex- 
change was  presented  at  the  banking  house 
where  it  was  payable,  between  the  hours  of 
six  and  seven  in  the  afternoon  (after  bank- 
ing hours),  and  payment  was  demanded  of  a 
servant  stationed  there  for  that  purpose, 
who,  on  the  bill  being  presented,  returned 
for  answer  that  there  were  no  orders,  it  was 
held  that  the  presentment  was  sufficient. 
Garnett  v.  Woodcock,  6  M.  &"S.  44. 

Presentment  to  Officers  of  Bank. — A  demand 
of  payment  of  a  bill  or  note,  payable  at  a  par- 
ticular bank,  made  at  that  bank  after  the 
close  of  business  hours,  to  which  the  officers 
of  the  bank  answer  that  the  maker  has  no 
funds  there,  is  sufficient  to  charge  the  drawer 
or  an  indorser.  Shepherd  v.  Chamberlain,  8 
Gray  (Mass.)  225,  60,  Am.  Dec.  248;  Allen  v. 
Avery,  47  Me.  287;  Goodloe  v.  Godley,  13 
Smed.  &  M.  (Miss.)  233,  51  Am.  Dec.  159; 
Reed  v.  Wilson,  41  N.  J.  L.  29;  Henry  v. 
Lee,  2  Chit.  Rep.  124,  18  E.  C.  L.  273;  Crook 
v.  Jadis,  6  C.  &  P.  191,  25  E.  C.  L.  350. 

Thus  a  presentment  of  a  draft  payable  at 
a  bank  to  the  cashier,  Flint  v.  Rogers,  15 
Me.  67;  Cohea  v.  Hunt,  2  Smed.  &  M.  (Miss.) 
227,  41  Am.  Dec.  589;  or  to  the  teller  of  a 
bank,  under  such  circumstances,  was  held  to 
be  sufficient.  Marshalltown  First  Nat.  Bank 
v.  Owen,  23  Iowa  185;  Commercial,  etc., 
Hank  v.  Hamcr,  7  How.  (Miss.)  448,  40  Am. 
Dec.  80. 

Teller  Demanding  Payment  of  Himself  at  Back 
Door  of  Bank.  —  A  note  payable  at  the  Hank  of 
Utica,  where  the  maker  had  no  funds,  was 
delivered  after  business  hours  on  the  last 
day  of  grace  to  the  teller,  who  was  also  a 
notary,  at  his  dwelling-house,  for  the  pur- 
pose of  demanding  payment.  He  went  to 
the  bank,  and,  being  unable  to  obtain  en- 
trance, dr-manded  1 1.1  \  Mir- 11 1  ol  liiinscll  .,1  tlie 
bank  door.  It  was  held  to  be  a  sufficient 
presentment  to  charge  an  indorser.  Syra- 
cuse Hank  v.  Hollistcr,  17  N.  Y.  46. 

Whoro  Indoner  Was  Ready  to  Pay  Noto  during 


Banking  Hours. — The  rule  as  laid  down  in  the 
text  is  not  altered  by  the  fact  that  on  the  day 
a  note  falls  due  the  indorser  was  ready  to 
pay  it,  and  sent  the  maker  of  the  note  several 
times  during  banking  hours  to  see  if  the 
note  was  there,  and  would  have  paid  it,  but 
was  prevented  by  the  failure  of  the  holder  to 
present  it  at  the  bank  during  business  hours. 
Salt  Springs  Nat.  Bank  v.  Burton,  58  N.  Y. 
430,  17  Am.  Rep.  265.  It  was  said  in  this 
case  that  had  the  maker  gone  to  the  bank 
prepared  to  pay  the  note,  and  waited  there 
for  that  purpose  until  the  close  of  business 
hours,  and  then  left,  or  had  he  placed  funds 
in  the  bank  and  allowed  them  to  remain 
there  until  the  close  of  business  hours,  and 
then  withdrawn  them  in  consequence  of  the 
nonpresentation  of  the  note,  a  subsequent 
presentation  for  payment  would  not  have 
been  sufficient  to  charge  the  indorser.  See 
also  Newark  India  Rubber  Mfg.  Co.  v.  Bishop, 
3  E.  D.  Smith  (N.  Y.)  48. 

2.  Indorser  of  Note. — Thus,  in  the  following 
cases,  presentment  for  payment  at  the  place 
designated  in  the  body  of  the  note  was  held 
necessary  in  order  to  fix  the  liability  of  an 
indorser  of  a  note. 

England. — Sanderson  v.  Bowes,  14  East 
500;  Boydell  v.  Harkness,  3  C.  B.  168,  54  E.  C. 
L.  168;  Selby  v.  Eden,  3  Bing.  611,  13  E.  C.  L. 
70;  Fayle  v.  Bird,  6  B.  &  C.  531,  13  E.  C.  L. 
246. 

United  Slates. — U.  S.  Bank  v.  Smith,  II 
Wheat.  (U.  S.)  171;  Sebree  v.  Dorr,  9  Wheat. 
(U.  S.)  558. 

Alabama. — Roberts  v.  Mason,  I  Ala.  373; 
Irvine  v.  Withers,  1  Stew.  (Ala.)  234. 

Connecticut. — Hartford  Bank  v.  Stedman,  3 
Conn.  489. 

Delaware.  —  Wilmington,  etc.,  Bank  v. 
Cooper,  1  Harr.  (Del.)  10. 

Indiana.  —  Hartwell  v.  Candler,  5  Blackf. 
(hid.)  215. 

Louisiana.  —  Hart  v.  Long,  I  Rob.  (La.)  83; 
Moore  v.  Britton,  22  La.  Ann.  64. 

Maryland.— People's  Hank  v.  Brooke,  31 
Md.  7,  1  Am.  Rep.  EI. 

Massachusetts.  —  Shaw  v.  Reed,  12  Pick. 
(Mass.)  132. 

New  fersev. — Frccsc  v.  Brownell,  35  N.J.  L. 
2S5,  10  Am.  Rep.  239. 

A'ew  York.  —  Seneca  County  Hank  v.  Ncass, 
5  Den.  (N.  Y.)3aa;  Parker?/.  Stroud.  98  N.  Y. 
379.  5o  Am.  Rep.  685. 

North  Carolina. — Smith  v.  McLean,  Term 
(N.  Car.)  72,  7  Am.  Dec.  693. 

Ohio. — Mt.  Vernon  Bridge  Co.  v.  Knox 
County  Sav.  Hank,  40  Ohio  St.  224. 

Ttnnttstt. — Ocoee  Hank  v.  Hughes,  2 
Cold  w.  (Tenn.)  52. 

Virginia,  —  Watkins  v.  Crouch,  5  Leigh 
(Va.)  522. 
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particular  place  is  sufficient ;  the  holder  is  not  bound  to  present  the  bill  or 
note  elsewhere  or  personally  to  the  maker  or  acceptor.1 

Designation  of  Locality  without  Specification  of  Particular  Place  Therein. — But  a  bill  or  note 
may  be  payable  generally  in  a  city  or  town  without  designating  any  particular 
place  therein.  In  this  case  it  will  be  sufficient  to  constitute  presentment  and 
demand  if  the  holder  having  the  paper  in  his  possession  is  anywhere  within  the 
town  or  city  with  the  paper  on  the  day  of  payment,  ready  to  receive  payment, 
provided  the  maker  or  acceptor,  as  the  case  may  be,  has  no  residence  or  place 
of  business  within  the  town  or  city  where  the  paper  is  made  payable.2 

Specification  of  Different  Places  in  the  Alternative. — Where  a  bill  or  note  specifies  dif- 
ferent places  of  payment  in  the  alternative,  demand  may  be  made  at  any  of 
the  places  at  the  election  of  the  holder.3  Thus  where  a  bill  or  note  is  made 
payable  "  at  any  bank  "  in  a  given  town  or  city,  a  demand  at  any  bank  in  that 
place  is  sufficient  to  charge  the  drawer  or  an  indorser.4 


See  also  Ferner  v.  Williams,  37  Barb. 
(N.  Y.)  9;  Apperson  v.  Bynum,  5  Coldw. 
(Tenn.)  341.  Compare  Barber  v.  Bell,  77  111. 
490;  Fuller  v.  Bingman,  41  Iowa  506. 

Indorser  of  Bill. — This  doctrine  is  also  true 
in  the  case  of  an  indorser  of  a  bill.  Gage  v. 
Dubuque,  etc.,  Co.,  n  Iowa  310,  77  Am.  Dec. 
145;  Barbaroux  v.  Waters,  3  Mete.  (Ky.)  304. 

Drawer  of  Bill. — The  rule  also  applies  in 
the  case  of  a  drawer  of  a  bill.  Gibb  v. 
Mather,  8  Bing.  214,  21  E.  C.  L.  277;  Brooks 
v.  Higby,  11  Hun  (N.  Y.)  235.  See  also 
Lyon  v.  Holt,  5  M.  &  W.  250. 

Presentment  to  Cashier. — Where  a  note  was 
made  payable  at  a  certain  bank,  it  has  been  - 
held  not  to  be  sufficient  to  show  that  it  was 
presented  to  the  cashier;  it  must  appear  that 
presentment  was  made  at  the  bank.  Seneca 
County  Bank  v.  Neass,  5  Den.  (N.  Y.)  329. 
See  also  Peabody  Ins.  Co.  v.  Wilson,  29 
W.  Va.  544- 

Where  Maker  Informs  Holder  that  Presentment 
at  Specified  Place  Is  Useless. — It  has  been  held 
that  to  hold  an  indorser  on  a  promissory 
note  liable,  presentment  at  the  particular 
place  named  in  the  instrument  is  necessary, 
though  when  it  was  presented  to  the  maker 
at  a  different  place  he  refused  to  pay  it,  and 
stated  that  it  was  unnecessary  to  present  it 
at  the  place  specified,  as  he  had  no  funds 
there  to  discharge  it.  Smith  v.  McLean, 
Term  (N.  Car.)  72,  7  Am.  Dec.  693. 

Where  Indorser  Consents  to  Negotiation  of  Pa- 
per at  Another  Place. — In  Watkins  v.  Crouch, 
5  Leigh  (Va.)  522,  it  was  held  that  present- 
ment for  payment  at  the  place  specified  in  the 
instrument  was  necessary  even  where  the  in- 
dorser consented  to  the  negotiation  of  the 
paper  elsewhere. 

Place  of  Payment  Designated  in  Memorandum. 
— In  England,  where  a  place  of  payment  is 
mentioned  in  a  memorandum  on  a  note  by 
the  maker  beneath  his  name.it  has  been  held 
that  the  memorandum  is  directory  only,  and 
that  presentment  at  the  place  named  is  not 
essential.    Saunderson  v.  Judge,  2  H.  Bl.509. 

Note  Made  Negotiable  at  Particular  Place. — A 
note  made  "  negotiable  "  at  a  particular  bank 
is  not  thereby  made  payable  there,  and  it  is 
not  necessary  to  prove  presentment  for  pay- 
ment there.  Beeding  v.  Thornton,  3  Cranch 
(C.  C.)  698;  Barrett  v.  Wills,  4  Leigh  (Va.) 
114,  26  Am.  Dec.  315. 


1.  Presentment  at  Specified  Place  Sufficient. — 

Cox  v.  National  Bank,  100  U.  S.  704;  Bank 
of  Metropolis  v.  Brent,  2  Cranch  (C.  C.)  530; 
Evans  v.  St.  John,  9  Port.  (Ala.)  186;  Gale  v. 
Kemper,  10  La.  205;  Lawrence  v.  Dobyns, 
30  Mo.  196;  Dailey  v.  Sharkey,  29  Mo.  App. 
518;  Pierce  v.  Struthers,  27  Pa.  St.  249; 
Struthers  v.  Kendall,  41  Pa.  St.  214,  80  Am. 
Dec.  610. 

2.  Locality  of  Payment  Designated  Generally. 

— Where  a  promissory  note  was  made  pay- 
able at  G.,  it  has  been  held  that  a  present- 
ment at  a  banker's  at  G.,  the  maker  being 
absent  from  G.  when  the  note  became  due, 
was  sufficient  evidence  of  a  presentment  to 
the  maker  at  G.  Hardy  v.  Woodroofe,  2 
Stark.  319,  3  E.  C.  L.  426;  Boot  v.  Franklin, 
3  Johns.  (N.  Y'.)  207.  See  also  Meyer  v.  Hib- 
sher,  47  N.  Y.  265. 

Presentment  at  Residence  or  Place  of  Business 
in  Town  or  City  Designated. — In  Meyer  v.  Hib- 
sher,  47  N.  Y.  265,  it  was  intimated  that  if 
paper  is  payable  in  a  town  or  city  generally, 
with  no  designation  of  a  particular  place 
therein,  it  must  be  presented  and  payment 
asked  for  at  the  place  of  business  therein  of 
the  maker  or  acceptor,  if  he  has  one,  and  if 
he  has  no  place  of  business,  then  at  his  place 
of  residence. 

But  in  Mason  v.  Franklin,  3  Johns.  (N.  Y.) 
202,  where  a  bill  was  drawn  on  a  person  at 
Liverpool,  payable  in  London,  it  was  held 
that  it  was  sufficient  to  make  presentment  at 
Liverpool,  his  place  of  residence,  though  no 
inquiries  were  shown  to  have  been  made  for 
the  drawee  in  London,  no  place  of  payment 
being  designated  in  London.  See  also  Mitch- 
ell v.  Baring,  10  B.  &  C.  4,  21  E.  C.  L.  12. 

3.  Place  of  Payment  Specified  in  the  Alterna- 
tive.— Beeching  v.  Gower,  Holt  313,  3  E.  C. 
L.  129. 

Thus  where  a  note  was  made  payable  at 
the  banking  house  of  Maidstone,  and  at  Rams- 
bottom  &  Co.  in  London,  it  was  held  suffi- 
cient to  present  the  note  at  the  latter  place. 
Beeching  v.  Gower,  Holt  313,  3  E.  C.  L.  129. 

4.  Paper  Payable  "  at  Any  Bank  "  in  City. — 
Page  v.  Webster,  15  Me.  249,  33  Am.  Dec. 
608;  Langley  v.  Palmer,  30  Me.  467,  50  Am. 
Dec.  634;  Maiden  Bank  v.  Baldwin,  13  Gray 
(Mass.)  154,  74  Am.  Dec.  627,  overruling  a 
dictum  in  North  Bank  v.  Abbot,  13  Pick. 
(Mass.)  465,  25  Am.   Dec.  334;    Hazard  v. 
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Place  of  Payment  Designated  in  Acceptance.  —  If  the  place  of  payment  is  specially 
designated  in  the  acceptance  of  a  bill,  a  presentment  at  that  place  is  necessary 
in  order  to  make  the  drawer  or  an  indorser  liable  upon  the  dishonor  of  the  bill 
by  the  acceptor  ;*  and  this  is  true  though  the  bill  is  addressed  to  a  different 
place.5* 

(b)  As  between  Holder  and  Maker  of  Note- — Doctrine  in  England. — In  England  the  holder, 
in  order  to  charge  the  maker  of  a  promissory  note  payable  at  a  particular  place, 
is  required  to  prove  a  demand  at  that  place.3 

Doctrine  in  United  States. — A  contrary  rule  has  been  established  by  the  great 
weight  of  authority  in  the  United  States.  According  to  this  rule,  the  designa- 
tion of  the  place  of  payment  in  a  note  docs  not  make  it  incumbent,  as  a  preced- 
ent condition  to  create  an  obligation  by  the  maker  of  the  note  to  pay  it,  or  to 
give  a  right  of  recovery  thereon,  that  it  should  be  presented  at  that  particular 
place  for  payment. 

Want  of  Demand  as  Bar  to  Damages  against  Maker. — The  effect  of  a  failure  to  make 
such  presentment  is  not  to  exonerate  the  maker  from  his  promise  to  pay  what 
he  has  agreed,  but  only  to  relieve  him  from  damages  in  case  he  is  ready  at  the 
place  appointed  to  pay  it  and  there  is  no  one  there  to  receive  the  money. 
Such  readiness  is  considered  equivalent  to  a  tender  of  the  sum  payable  ;  and  a 
plea  of  this  fact  and  a  payment  of  the  money  due  in  court  will  be  a  bar  to 
a  recovery  of  interest  and  costs,  but  not  to  the  cause  of  action.4 


Spencer,  17  R.  I.  561;  Brickett  v.  Spaulding, 
33  Vt.  107. 

Tbe  Office  of  a  Private  Banker  is  not  a  bank 
within  the  terms  of  a  note  made  payable 
at  "any  bank  in  Boston."  Way  v.  Butter- 
worth,  108  Mass.  509.  Nor  does  a  loan  and 
trust  company  come  within  these  terms. 
Nash  v.  Brown,  165  Mass.  384. 

1.  Place  of  Payment  Designated  in  Acceptance. 
— Ambrose  v.  Hopwood,  2  Taunt.  61;  Huffam 
v.  Ellis,  3  Taunt.  415;  Reynolds  v.  Chettle,  2 
Campb.  596;  Bush  v.  Kinnear,  6  M.  &  S.  210; 
Wilmot  v.  Williams,  7  M.  &  G.  1017,  49  E.  C. 
L.  1017;  Shelton  v.  Braithwaite,  8  M.  &  VV. 
252. 

Bill  Payable  in  a  City  Generally  Accepted  Pay- 
able at  a  Particular  Place  Therein. — Where  a 
bill  of  exchange  is  directed  to  the  drawee  in 
a  city  generally,  and  is  accepted  payable  at 
some  particular  place  in  the  same  city,  pre- 
sentment must  be  made  at  the  place  men- 
tioned in  the  acceptance.  Troy  City  Bank  v. 
Lauman,  19  N.  Y.  477;  Myers  v.  Standart,  11 
Ohio  St.  29. 

2.  Saul  v.  Jones,  I  El.  &  El.  59,  102  E.  C. 
L.  59.  But  see  Niagara  Dist.  Bank  v.  Fair- 
man,  etc.,  Mach.  Tool  Mfg.  Co.,  31  Barb. 
(N.  Y.)4o3- 

3.  England  — Presentment  at  Place  Designated 
Necessary  as  to  Maker. — Sanderson  v.  Bowes, 
14  East  500;  Dickinson  v.  Bowes,  16  East  110; 
Howe  v.  Bowes,  16  East  112;  Roche  v.  Camp- 
bell, 3  Campb.  247;  Trccothick  v.  Edwin,  I 
Stark.  468,  2  E.  C.  L.  180;  Emblin  v.  Dartncll, 
12  M.  &  W.  830;  Spindler  v.  Grellett,  1  Exch. 
384;  Sands  v.  Clarke,  8  C.  B.  751,  65  E.  C.  L. 
751;  Vander  Donckt  v.  Thcllusson,  8  C.  B. 
812,  65  E.  C.  L.  812.  Compare  Nicholls  v. 
Bowes,  2  Campb.  498. 

The  English  Statute  of  1  and  2  Geo.  IV.,  relat- 
ing to  the  plare  of  presentment  of  bills  of  ex- 
change, dors  nni  unhide  promissory  notes. 
Emblin  v.  Dartncll,  12  M.  &  W.  830. 

4.  Presentment  at  Placo  Designated  Unneces- 


sary as  to  Maker — United  States. — Wallace  v. 
M'Connell,  13  Pet.  (U.  S.)  136;  Silver  v.  Hen- 
derson, 3  McLean  (U.  S.)  165;  Brabston  v.  Gib- 
son, 9  How.  (U.  S.)  263;  Kendall  v.  Badger.  1 
McAll.  (U.  S.)  523;  Brown  v.  Piatt,  2  Cranch 
(C.  C.)  253;  Beverley  v.  Beverley,  2  Cranch  (C. 
C.)  470;  Smith  v.  Johnson,  2  Cranch  (C.  C.) 
645;  U.  S.  Bank  v.  Bussard,  3  Cranch  (C.  C.) 
173- 

Alabama. — Evans  v.  Gordon,  8  Port.  (Ala.) 
142;  Connerly  v.  Planter's,  etc.,  Ins.  Co.,  66 
Ala.  432;  Sims  v.  National  Commercial  Bank, 
73  Ala.  248.  See  also  Irvine  v.  Withers,  I 
Stew.  (Ala.)  234;  Montgomery  v.  Elliott.  6 
Ala.  701. 

Arkansas. — Sumner  v.  Ford,  3  Ark.  389; 
McKicl  v.  Real  Estate  Bank,  4  Ark.  592. 

California. — Montgomery  v.  Tutt,  II  Cal. 
307,  overruling  Wild  v.  Van  Valkenburgh,  7 
Cal.  166. 

Connecticut. — Eldredz'.  Hawes,4Conn.  465; 
Bond  v.  Storrs,  13  Conn.  412. 

Delaware. — Allen  v.  Miles,  4  Harr  (Del.) 
234;  Martin  v.  Delaplaine,  5  Harr.  (Del.)  329. 

Georgia. — Dougherty  v.  Western  Bank,  13 
Ga.  287. 

Illinois.  —  Butterfield  v.  Kinzie,  2  III.  445,  30 
Am.  Dec.  657;  Armstrong  v.  Caldwell,  2  III. 
546;  New  Hope  Delaware  Bridge  Co.  v.  Perry, 

11  III.  467;  Ycaton  v.  Berney.  62  111.  61. 
Indiana. — McCulloUgh  v.  Cook,  34  Ind.  290; 

Hall  v.  Allen,  37  Ind.  541.  overruling  Palmer 
v.  Hughes,  1  Blackf.  (Ind.)  328,  and  Gilly  v. 
Springer,  I  Blackf.  (Ind.)  257. 

Kentucky. — State  Bank  v.  Hickey,  4  Litt. 
(Ky.)  225.' 

Louisiana.  —  Ripka  v.  Pope,  5  I,a.  Ann.  61 , 
52  Am.  Dec.  579  [overruling  Mellon  v.  Cro- 
ghan,  3  Martin  N.  S.  (La.)  423,  15  Am.  Dec. 
163;  Wood  v.  Mullen,  3  Rob.  (La.)  395;  War- 
ren v.  Allnutt,  12  La.  454;  Moss  v.  Byrnes, 

12  La.  6x5];  MrCalop  v.  Fluker.  12  La.  Ann. 
551;  Stokes  7'.  Forman,  12  La.  Ann.  671;  Cata- 
logue v.  Alva,  13  La.  Ann.  98;  Thicl  v.  Con- 
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Want  of  Demand  as  Ground  of  Recovery  by  Maker  for  Loss  Sustained.— It  seems,  moreover, 
that  a  further  consequence  of  an  omission  to  make  presentment  is  that  if  any 
loss  has  been  sustained  by  the  maker  by  reason  of  the  omission,  the  holder  may 
be  held  responsible,1  though  the  authorities  are  not  harmonious  on  this  ques- 
tion.2 

Notes  Payable  on  Demand. — By  some  of  the  authorities  in  this  country  the  rule 

established  by  the  decisions  in  the  United  States  as  laid  down  above  has  been 
denied  in  the  case  of  promissory  notes  payable  on  demand.3  According 
to  other  decisions,  however,  no  such  distinction  is  made.4 


rad,  21  La.  Ann.  214;  Renshaw  v.  Richards, 
30  La.  Ann.  398. 

Maryland.  —  Bowie  v.  Duvall,  I  Gill  &  J. 
(Md.)  181. 

Massachusetts.  —  Ruggles  v.  Patten,  8  Mass. 
4S0;  Carley  v.  Vance,  17  Mass.  389;  Payson  v. 
Whitcomb,  15  Pick.  (Mass.)  212. 

Michigan. — Reeve  v.  Pack,  6  Mich.  240. 

Minnesota. — Balme  v.  Wambaugh,  16  Minn. 
116. 

Mississippi.  —  Washington  v.  Planters' 
Hank,  1  How.  (Miss.)  230,  28  Am.  Dec.  333; 
Cook  v.  Martin,  5  Smed.  &  M.  (Miss.)  379. 

Missouri. — Baltzer  v.  Kansas  Pac.  R.  Co., 
3  Mo.  App.  574;  Mahan  v.  Waters,  60  Mo. 
167. 

New  Hampshire. — Eastman  v.  Fifield,  3  N. 
H.  333,  14  Am.  Dec.  371;  Otis  v.  Barton,  10 
N.  H.  433- 

Arew  Jersey. — Weed  v.  Van  Houten,  9  N.  J. 
L.  189,  17  Am.  Dec.  468. 

New  York. — Troy  City  Bank  v.  Grant,  Hill 
&  D.  Supp.  (N.  Y.)  119;  Caldwell  v.  Cassidy, 
8  Cow.  (N.  Y.)  271;  Hills  v.  Place,  48  N.  Y. 
520.  8  Am.  Rep.  568;  Budweiser  Brewing  Co. 
v.  Capparelli,  16  Misc.  Rep.  (N.  Y.  City  Ct.) 
502. 

North  Carolina. — Nichols  v.  Pool,  2  Jones 
L.  (N.  Car.)  23. 

Ohio. — Conn  v.  Gano,  1  Ohio  484,  13  Am. 

Dec.  639. 

Pennsylvania. — Collins  v.  Naylor,  10  Phila. 
(Pa.)  437;  Fitler  v.  Beckley,  2  W.  &  S.  (Pa.) 
458;  Middleton  v.  Boston  Locomotive  Works, 
26  Pa.  St.  257. 

South  Carolina. — Smith  v.  Burrell,  cited  in 
Clarke  v.  Gordon,  3  Rich.  L.  (S.  Car.)  314. 

Tennessee. — M'Nairy  v.  Bell,  1  Yerg. 
(Tenn.)  502,  24  Am.  Dec.  454;  Mulherrin  v. 
Hannum,  2  Yerg.  (Tenn.)  81. 

Texas. — Edwards  v.  Hasbrook,  2  Tex.  578; 
Hubbell  v.  Lord,  9  Tex.  472. 

Vermont. — Hart  v.  Green,  8  Vt.  191. 

Virginia. — Watkins  v.  Crouch,  5  Leigh 
(Va.)  522;  Armistead  v.  Armisteads,  10  Leigh 
(Va.)  536. 

Wisconsin. — Howard  v.  Boorman,  17  Wis. 
459- 

Compare  Robinson  v.  Cheney,  17  Neb.  673. 

Maine. — The  doctrine  as  stated  in  the  text 
was  at  one  time  the  law  in  Maine.  Bacon  v. 
Dyer,  12  Me.  19;  Remick  v.  O'Kyle,  12  Me. 
340;  Lyon  v.  Williamson,  27  Me.  149;  Dock- 
ray  v.  Dunn,  37  Me.  442. 

But  by  statute  in  this  state  it  has  been  pro- 
vided that  proof  of  presentment  of  a  promis- 
sory note,  payable  at  a  place  certain,  is  a  pre- 
requisite to  the  maintenance  of  an  action 
thereon.  Maine  Rev.  Stat.,  c.  32,  §  10;  Green- 
lief  v.  Watson,  83  Me.  266. 


However,  it  has  been  decided  that  a  prom- 
issory note  payable  at  "  Mount  Vernon," 
without  mention  of  the  particular  place  in 
such  town,  does  not  come  within  the  statute. 
Greenlief  v.  Watson,  83  Me.  266. 

Withdrawal  of  Funds  by  Maker  from  Place  of 
Presentment. — The  holder  presented  a  promis- 
sory note,  payable  at  a  bank,  at  eleven  o'clock 
on  the  day  of  maturity,  but  it  was  not  paid. 
The  maker  put  funds  in  the  bank  between 
eleven  and  twelve  o'clock  and  directed  that  it 
should  be  paid.  It  was  not  again  presented, 
although  it  was  customary  to  allow  till  three 
o'clock  for  payment.  The  maker  afterwards 
withdrew  the  funds,  and  did  not  bring  them 
into  court.  It  was  held  that  he  was  liable, 
with  costs.  Hills  v.  Place,  48  N.  Y.  520,  8 
Am.  Rep.  568. 

1.  Lazier  v.  Horan,  55  Iowa  75,  39  Am.  Rep. 
167;  Charleston  Nat.  Banking  Assoc.  Bank 
v.  Zorn,  14  S.  Car.  444;  Armistead  *.  Armi- 
steads, 10  Leigh  (Va.)  549. 

Where  Deposit  Made  by  Maker  at  Specified  Bank 
ii  Lost. — Thus  it  has  been  held  that  where  a 
note  is  made  payable  at  a  bank,  and  at  its 
maturity  the  maker  deposits  in  the  bank  the 
amount  of  the  note  to  be  applied  in  its  pay- 
ment when  presented,  and  the  bank  after- 
wards fails,  such  deposit  constitutes  a  com- 
plete defense  to  an  action  on  the  note.  Lazier 
v.  Horan,  55  Iowa  75,  39  Am.  Rep.  167; 
Charleston  Nat.  Banking  Assoc.  Bank  v. 
Zorn,  14  S.  Car.  444. 

See,  for  a  full  discussion  of  this  point,  the 
title  Banks  and  Banking,  vol.  3,  p.  803,  where 
authorities  on  both  sides  of  the  question  are 
collected. 

2.  In  Illinois  it  has  been  held  that  the  mak- 
ing of  a  note  payable  at  a  particular  place,  as  a 
bank,  does  not  amount  to  an  agreement  that 
the  maker  may  make  a  deposit  at  such  bank 
of  the  amount  of  the  note  and  thus  discharge 
his  obligation,  and  the  money  so  deposited  to 
be  at  the  risk  of  the  holder's  note.  Wood  v. 
Merchants'  Sav.,  etc.,  Co.,  41  111.  267.  See 
also  Adams  v.  Hackensack  Imp.  Commission, 
44  N.  J.  L.  638,  43  Am.  Rep.  406;  and  the  title 
Banks  and  Banking,  ut  supra. 

3.  Doctrine  Denied  as  to  Demand  Notes. — 
Dougherty  v.  Western  Bank,  13  Ga.  287; 
State  Bank  v.  Cape  Fear  Bank,  13  Ired.  L. 
(N.  Car.)  75.  See  also  Wallace  v.  M'Connell, 
13  Pet.  (U.  S.)  136;  Wilks  v.  Robinson,  3 
Rich.  L.  (S.  Car.)  182;  Armistead  v.  Armi- 
steads, iq  Leigh  (Va.)  536. 

4.  Doctrine  Applied  to  Demand  Notes. — Mont- 
gomery v.  Elliott,  6  Ala.  701;  McKenney  v. 
Whipple,  21  Me.  98;  Gammon  v.  Everett,  25 
Me.  66,  43  Am.  Dec.  255.  See  also  Cook  v. 
Martin,  5  Smed.  &  M.  (Miss.)  379;  Haxtun  v. 
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Presentment  for  Payment. 


(c)  As  between  Holder  and  Acceptor  of  Bill  — English  Doctrine  —  Rule  at  Common  Law. — In 
England,  prior  to  the  statute  of  I  and  2  Geo.  II.,  c.  78,  presentment  for  pay- 
ment at  the  place  specified  was  indispensable  to  charge  the  acceptor  of  a  bill 
drawn  payable  at  a  particular  place.1  But  it  was  at  one  time  a  subject  of  con- 
siderable doubt  in  the  courts  of  law,  whether,  in  the  case  of  a  bill  drawn  gen- 
erally but  accepted  payable  specially  at  a  particular  place,  an  action  could 
be  maintained  against  the  acceptor  without  averring  in  the  declaration  and 
proving  at  the  trial  a  presentment  for  payment  at  the  place  where  the  drawee 
had  by  his  acceptance  made  the  bill  payable.  Upon  that  point  the  Court  of 
Common  Pleas  held  a  presentment  of  the  bill  at  the  place  named  in  the  accept- 
ance to  be  necessary,  on  the  ground  that  it  was  a  qualified  acceptance  only. 
The  Court  of  King's  Bench,  on  the  contrary,  held  that  it  was  unnecessary  to 
make  any  such  presentment,  on  the  ground  that  the  acceptance  was  a  general 
acceptance,  with  a  mere  intimation  of  a  place  of  payment  if  the  holder  thought 
proper  to  apply  there.  The  conflicting  opinions  of  the  two  courts  upon  that 
point  were  set  at  rest  before  the  passing  of  the  statute,  by  the  judgment  of  the 
House  of  Lords,  by  which  the  opinion  held  by  the  Court  of  Common  Pleas 
was  decided  to  be  the  law  of  the  land.* 

Rule  under  statute. — Under  statute,  however,  the  rule  now  is  that  where  a  bill 
payable  generally  is  accepted  payable  at  a  particular  place,  the  acceptance  is 
deemed  general  and  unqualified,  and  presentment  there  is  unnecessary  unless 
it  is  accepted  payable  at  the  particular  place  "  only,  and  not  otherwise  or  else- 
where." 3  And  it  has  been  held  that  an  acceptance  payable  at  a  particular  place 
by  reason  of  the  language  used  by  the  drawer  is  as  much  within  the  operation 
of  the  act  as  an  acceptance  made  payable  at  a  particular  place  by  reason  of  the 
language  used  by  the  acceptor.4 

Decisions  in  the  United  States. — In  view  of  the  conflict  in  the  few  adjudications 
in  this  country  on  the  question  of  the  necessity  of  presentment  at  the  specified 
place  where  a  bill  is  drawn  or  accepted  payable  at  a  particular  place,  in  order  to 
charge  an  acceptor,  no  settled  rule  can  be  laid  down.  The  decisions  upon  this 
question  will  be  found  discussed  below.5 

Bishop,  3  Wend.  (N.  Y.)  13.  Compare  Cald-  the  acceptor,  where  the  bill  is  drawn  payable 
well  v.  Cassidy,  8  Cow.  (N.  Y.)  271.  at  a  particular  place  and  accepted,  it  is  not 

For  a  discussion  of  this  subject  in  its  rela-  necessary  for  the  plaintiff  to  aver  or  prove  a 
tion  to  banknotes,  see  the  title  Banknotes,  demand  of  payment  at  the  place  appointed, 
vol.  3,  p.  778.  But  the  acceptor,  if  he  means  to  avail  himself 

1.  Common  Law — As  to  Acceptor  Present  at  of  the  want  of  such  demand,  must  plead  that 
Place  Necessary. — Hodge  v.  Fillis,  3  Campb.  he  was  ready  at  the  time  and  place  appointed 
463.  to  pay,  but  the  plaintiff  did  not  come  there, 

2.  Acceptance  to  Pay  at  Particular  Place  Not  a  etc.,  which  defense  goes  only  to  damages 
Qualified  Acceptance. — Rowe  v.  Young,  2  Brod.  and  costs,  but  not  to  the  cause  of  action. 
&  B.  165,  6  E.  C.  L.  83;  Callaghan  v.  Aylett,  Wolcott  v.  Van  Santvoord,  17  Johns.  (N.  Y.) 
3  Taunt.  397;  Gammon  v.  Schmoll,  5  Taunt.  248,  8  Am.  Dec.  396;  Fodcn  v.  Sharp,  4  Johns. 
344.  See  also  Gibb  v.  Mather,  8  Bing.  220,  (N.  Y.)  183.  See  also  Blair  v.  State  Bank,  11 
21  E.  C.  L.  279.     Compare  Lyon  v.  Sundius,      Humph.  (Tenn.)  84. 

1  Campb.  423;  Fenton  v.  Goundry,  13  East  A  contrary  view  on  this  question  has  been 
459;  Henson  v.  White,  4  Dow.  334;  Sebag  v.  declared  in  Indiana.  Alden  v.  Barbour,  3 
Abitbol,  4  M.  &  S.  462.  See  also  supra,  Ind.  414.  But  sec  2  G.  &  H.  Ind.  Stat.  107, 
this  title,  Acceptance  of  a  Bill  of  Exchange —  §82. 

Qualified  and  Conditional  Acceptances — Quali-  Bill  Payable  "at  Either  Bank."  —  In  Connecti- 
fication  as  to  Place  of  Payment.  cut  it  has  been  held  that  in  an  action  by  the 

8.  Rule  under  Statute  in  England.  —  Halstcad  indorsee  of  a  bill  payable  "at  cither  bank  in 
v.  Skelton,  5  Q.  B.  86,  48  E.  C.  L.  86,  7  Jur.  Providence"  against  the  acceptor,  a  demand 
680;  Higgins  v.  Nichols,  7  Dowl.  551.  See  at  any  bank  that  the  holder  might  select 
also  Turner  v.  Haydcn,  4  B.  &  C.  1,  10  E.  C.  would  be  sufficient.  Jackson  v.  Packer,  13 
L.  259;    Walter  v.  Cublcy,  2  Cromp.  &  M.      Conn.  342 

151.  Bill  Accepted  Payable  at  Particular  Place. — 

4.  Selby  v.  Eden,  3  Ming.  61:,  13  E.  C.  L.  70.      In  New  York  it  has  been  held  that  where  the 
8.    Authorities  in  the  United  States  —  Bi Hi     drawee  of  a  bill  accepts  it  payable  at  a  par- 
Drawn  Payable  at  Particular  Place.  —  In  NtW      tlcillar  place,  li<-  N  considered  the  principal 
York  the  rule  seems  to  be  that  in  an  action      debtor,  liable  without  demand  at  that  place, 
by  the  holder  of  a  bill  of  exchange  against      Green  *.  Goings,  7  Barb,  (N.  Y.)  652. 
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(2)  Agreement  as  to  Place  of  Payment. — Where  the  place  of  payment  is  not 
mentioned  in  a  bill  or  note,  as  where  a  locality  is  mentioned  generally,  with  no 
designation  of  a  particular  place  therein,  it  is  competent  for  all  the  parties  to 
agree  orally  upon  a  place  of  payment  so  far  as  to  make  a  demand  of  payment 
there  sufficient  to  bind  the  drawer  or  an  indorser.1 

(3)  Where  Instrument  Is  Payable  Generally — General  Rule. — Where  no  place 
of  payment  is  indicated  in  the  bill  or  note  or  by  the  terms  of  the  acceptance  of 
a  bill,  or  is  agreed  upon  by  the  parties,  it  is,  as  a  general  rule,  necessary  that  de- 
mand should  be  made  on  the  acceptor  or  maker  personally,  or  at  his  dwelling 
or  place  of  business,  before  the  drawer  or  indorser  can  be  made  chargeable.2 

Place  of  Residence.  —  It  is  sufficient  if  the  bill  or  note  is  presented  for  payment 
at  the  place  of  residence  of  the  acceptor  or  maker,3  and  this  though  the  place 
of  residence  is  temporarily  closed  or  the  acceptor  or  maker  is  away  from  home;4 
for  though  he  is  away,  yet  if  he  has  a  domicil  it  is  presumed  that  he  will  leave 
some  one  charged  with  the  care  of  his  business,  or,  at  least,  some  one  between 
whom  and  himself  there  is  a  privity  or  confidence.5 

Place  of  Business. — Moreover,  instead  of  presenting  a  bill  or  note  at  the  dwell- 
ing house  of  the  acceptor  or  maker,  the  holder  may  present  it  at  his  place  of 
business.6  And  though  the  acceptor  or  maker  is  away,  or  the  place  of  busi- 
ness is  temporarily  closed,  no  further  presentment  is  necessary.7 

Where  Acceptor  or  Maker  Has  No  Place  of  Business. — Where,  however,  the  maker  Of" 
acceptor  has  no  place  of  business,  as  where  it  has  been  permanently  abandoned,, 
presentment  should  be  made  at  his  place  of  residence.8 


But  a  federal  decision  has  declared  a  con- 
trary doctrine.  Picquet  v.  Curtis,  1  Sumn. 
(U.  S.)  478. 

1.  Agreement  as  to  Place  of  Payment. — Pear- 
son v.  Bank  of  Metropolis,  1  Pet.  (U.  S.)  89; 
Farmers',  etc.,  Bank  v.  Allen,  18  Md.  475; 
Meyer  v.  Hibsher,  47  N.  Y.  265.  Compare 
Pierce  v.  Whitney,  29  Me.  195. 

2.  Instruments  Payable  Generally. — Mitchell 
v.  Baring,  10  B.  &  C.  4,  21  E.  C.  L.  12;  Cox 
v.  National  Bank,  100  U.  S.  704;  Burrows  v. 
Hannegan,  1  McLean  (U.  S.)  309;  Oakey  v. 
Beauvais,  11  La.  487;  Penn  v.  Watts,  11  La. 
Ann.  205;  Gates  v.  Beecher,  60  N.  Y.  522,  19 
Am.  Rep.  207;  People's  Nat.  Bank  v.  Lutter- 
loh,  95  N.  Car.  495;  Barnes  v.  Vaughan,  6  R. 
I.  259;  Galpin  v.  Hard,  3  McCord  L.  (S.  Car.) 
394,  15  Am.  Dec.  640. 

Note  Payable  Generally  Presented  at  a  Bank.— 
Thus  where  no  place  of  payment  was  indi- 
cated in  a  certain  note,  but  it  was  left  at  a 
certain  bank  for  collection  and  notice  thereof 
was  given  to  the  maker,  it  was  held  that  an 
indorser  of  the  note  was  not  thereby  rendered 
chargeable.  Barnes  v.  Vaughan,  6  R.  I.  259. 
To  the  same  effect  are:  Farmers'  Bank  v.  Du- 
vall  7  Gill  &  J.  (Md.)  79;  Moore  v.  Waitt,  13 
N.  H.  415;  Stuckert  v.  Anderson,  3  Whart. 
(Pa.)  116;  Halls  v.  Howell,  Harp.  L.  (S.  Car.) 
426;  Gillespie  v.  Hannahan,  4  McCord  L.  (S. 
Car.)  503.  But  see  Mechanics'  Bank  v.  Mer- 
chants' Bank,  6  Met.  (Mass.)  13;  Gallagher 
v.  Roberts,  11  Me.  489;  State  Bank  v.  Smith, 
18  Me.  99. 

3.  Presentment  at  Residence.  —  Brown  v. 
M'Dermot,  5  Esp.  N.  P.  265;  Mitchell  v.  Bar- 
ing, 10  B.  &  C.  4,  21  E.  C.  L.  12;  Stivers  v. 
Prentice,  3  B.  Mon.  (Ky.)  461:  Shamburgh 
v.  Commagere,  10  Martin  (La.)  18;  Oakey  v. 
Beauvais,  n  La.  487;  Penn  v.  Watts,  11  La. 
Ann.  205;  Deyraud  v.  Banks,  16  La.  461. 


4.  For  discussion  of  this  question,  see  infra, 
this  section,  Excuses  for  Want  of  Presentment , 
Protest,  and  Notice. 

6.  Granite  Bank  v.  Ayers,  16  Pick.  (Mass.)' 
392,  28  Am.  Dec.  253. 

6.  Presentment  at  Place  of  Business. — Draper 
v.  Clemens,  4  Mo.  52;  Sussex  Bank  v.  Bald- 
win, 17  N.  J.  L.  487;  Stewart  v.  Eden,  2  Cai. 
(N.  Y.)  121,  2  Am.  Dec.  222;  Hunt  v.  Maybee, 
7  N.  Y.  266. 

Presentment  at  Counting-room. — In  a  suit  by 
the  payee  of  a  bill  of  exchange  against  the 
drawer,  it  was  held  that  demand  of  payment 
of  a  clerk  at  the  counting-room  of  the  acceptor 
was  sufficient.    Draper  v.  Clemens,  4  Mo.  52. 

Presentment  at  Place  of  Business  Rather  than 
at  Place  of  Residence. — Professor  Parsons  says 
that  "  where  the  maker  has  a  well-known 
and  long  established  place  of  business,  where 
he  is  in  the  habit  of  transacting  his  financial 
concerns,  and  where  a  demand  might  be  made, 
presentment  of  a  note,  if  of  any  considerable 
amount,  should,  it  is  believed,  be  made  here 
rather  than  at  his  residence;  and  in  the  ab- 
sence of  other  circumstances,  it  could  hardly 
be  deemed  using  due  diligence  to  demand  the 
note  at  the  latter  place."  I  Parsons  on  Notes 
and  Bills  423. 

7.  For  discussion  of  this  question,  see  infra, 
this  section,  Excuses  for  Want  of  Presentment, 
Protest ,  and  Notice. 

8.  No  Place  of  Business — Presentment  at  Resi- 
dence.— Granite  Bank  v.  Ayers,  16  Pick. 
(Mass.)  392,  28  Am.  Dec.  253;  Talbot  v.  Na- 
tional Bank,  129  Mass.  67,  37  Am.  Rep.  302; 
Jarvis  v.  Garnett,  39  Mo.  268;  Holtz  v.  Boppe, 
37  N.  Y.  634;  Reinke  v.  Wright  (Wis.  1896), 
67  N.  W.  Rep.  737. 

Where  the  acceptors  of  a  bill  of  exchange 
were  partners,  and  had  failed  and  closed  their 
place  of  business,  and  had  no  other  office  or 
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Where  Place  of  Business  and  Place  of  Residence  Are  the  Same. — Likewise  where  the  place 
of  business  is  the  same  as  the  place  of  residence,  presentment  must  be  made  at 
that  place.1 

Requisites  as  to  Place  of  Business. — The  place  of  business,  to  satisfy  the  require- 
ments, must  not  be  a  place  selected  and  used  temporarily  by  the  acceptor  or 
maker  for  the  transaction  of  some  particular  business,  as  settling  up  some  old 
books  or  accounts  merely,  but  his  regular  and  known  place  of  business  for  the 
transaction  of  his  moneyed  concerns.2  However,  the  office  where  the  maker 
of  a  note  received  business  calls  and  directed  them  to  be  made,  and  it  ap- 
pearing that  he  had  no  other  place  of  business,  was  held  to  be  a  suitable  place 
for  making  a  demand  upon  him,  though  the  office  was  a  place  of  business  of 
other  persons.3 

Presentment  Personally. — It  seems  that  if  presentment  is  made  upon  a  party  in 
person,  it  need  not  be  at  his  residence  or  place  of  business,  provided  there  is 
a  refusal  to  pay  and  no  objection  is  offered  at  the  time  to  the  place  where  the 
demand  is  made.  Thus  it  has  been  held  that  a  demand  by  the  holder  of  a  note 
payable  generally  may  be  made  upon  the  maker  in  the  street,  the  maker  having 
no  place  of  business  and  raising  no  objection  to  the  place  of  presentment.4 

Presentment  at  Place  of  Date  of  Note. — It  has  been  held  that  if  there  is  no  other 
evidence  of  the  maker's  residence  than  the  date  of  the  note,  it  is  necessary  for 
the  holder  to  inquire  at  the  place  of  date.5  According  to  some  of  the  author- 
ities, moreover,  it  is  maintained  that  the  place  of  date  being  prima  facie  the 
place  of  residence  of  the  maker,  a  presentment  there  and  proper  inquiry  as  to 
the  dwelling  house  or  place  of  business  of  the  maker  are  sufficient  evidence  of 
diligence  in  the  absence  of  proof  that  the  holder,  at  the  maturity  of  the  note, 
knew  that  the  maker  resided  elsewhere.6  And  it  has  been  held  that  even 
though  it  appears  that  the  holder  had  knowledge  of  the  maker's  residence  else- 


place  of  business,  a  demand  at  the  dwelling 
house  of  one  of  the  acceptors  was  held  suffi- 
cient.  Miltenberger  v.  Spaulding,  33  Mo.  421. 
Presentment  at  Former  Place  of  Business. — It 

has  been  held  lhat  if  a  promissory  note  speci- 
fies no  place  of  payment,  a  presentment  of  it 
for  payment  at  the  former  place  of  business 
of  the  maker,  without  any  inquiry  as  to  his 
place  of  residence,  is  not  a  good  presentment 
to  charge  an  indorser.  Talbot  v.  National 
Hank,  129  Mass.  67,  37  Am.  Rep.  302;  Jarvis 
v.  Garnctt,  39  Mo.  268. 

Thus  where  the  holder  of  a  promissory  note 
of  a  firm  presented  it  for  payment  at  their  last 
place  of  business  in  Boston,  which  was  then 
occupied  by  strangers,  and  was  there  in- 
formed that  the  firm  had  failed  and  that  the 
partners  had  gone  away  without  leaving  any 
funds,  and  no  further  inquiry  was  made  by 
the  holder,  although  one  of  the  partners  had 
a  residence  in  Boston  which  could  be  found 
in  the  city  directory,  it  was  held,  in  an  action 
against  an  indorser,  that  this  was  not  a  suf- 
ficient presentment  for  payment.  Granite 
Hank  v.  Aycrs,  16  Pick.  (Mass.)  392,  28  Am. 
Dec.  253. 

1.  Place  of  Business  and  Residence  the  Same. 

— Thus  where  the  maker  of  a  note  w.is  the 
keeper  of  a  boarding-house,  it  was  held  that 
presentment  must  be  made  at  the  boarding- 
house.    Packard  v.  Lyon,  5  Ducr  (N.  Y.)  82. 

2.  Requisites  as  to  Place  of  Business.  -Sussex 
Bank  v.  Baldwin,  17  N.  J.  L.  487. 

3.  West  v.  Brown,  6  Ohio  St.  542. 

4.  Presentment  Personally.  -King  ?\  Crowcll, 
61  Me.  244,  14  Am.  Kcp.  500.    See  Baldwin 


v.  Farnsworlh,  10  Me.  414,  25  Am.  Dec.  252. 
But  see  King  v.  Holmes,  11  Pa.  St.  456. 

Thus  it  has  been  held  that  if  the  holder  of 
a  note  makes  a  demand  upon  the  maker  per- 
sonally at  the  indorser's  office,  during  busi- 
ness hours  of  the  last  day  of  grace,  and  pro- 
duces the  note,  and  the  maker  says  he  is 
unable  to  pay  it  and  makes  no  objection  to 
the  place  of  demand,  it  is  sufficient  to  hold 
the  indorser.   Parker  v.  Kellogg,  158  Mass.  90. 

5.  Inquiry  at  Place  of  Date.  —  Duncan  v.  Mc- 
Cullough,  4  S.  &  R.  (Pa.)  480.  See  also 
Hartford  Bank  v.  Green,  11  Iowa  476;  Nailor 
v.  Bowie,  3  Md.  251. 

6.  Residence  Unknown  — Presentment  at  Place 
of  Date. — Smith  v.  Philbrick,  10  Gray  (Mass.) 
252,  69  Am.  Dec.  315. 

In  Davis  v.  F.ppler,  38  Kan.  629,  where  it 
appeared  that  the  holders  of  a  note  dated  at 
a  particular  place  knew  that  the  place  of 
date  was  not  the  place  of  residence  of  the 
maker,  it  was  held  that  presentment  at  that 
place  was  sufficient,  it  being  shown  th.it 
inquiry  was  made  there,  and  also  of  certain 
farmers  coming  into  the  city  from  the  country, 
as  to  the  residence  of  the  maker  in  that  place. 

Also  where  certain  promissory  notes  were 
made  payable  at  the  Imperial  Bank  of  Can- 
ada, without  stating  any  town  or  city,  but 
were  dated  at  Brandon,  it  was  held  that  pre- 
sentment at  the  place  of  date  was  sufficient 
without  further  inquiry,  it  appearing  in  evi- 
dence that  the  head  office  of  the  Imperial 
Bank  of  Canada  was  at  Toronto,  but  that  it 
had  a  branch  oilier  at  Brandon.  Commercial 
Bank  t.  Bissctt.  7  Manitoba  I..  R.  J86. 
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where,  presentment  at  the  place  of  date  is  sufficient.1  On  the  other  hand, 
there  are  authorities  sustaining  the  view  that  a  presentation  at  the  place  where 
the  note  is  dated  is  not  sufficient  unless  it  is  shown  by  affirmative  proof  that 
the  maker's  residence  or  place  of  business,  if  elsewhere,  was  unknown  and 
could  not  be  ascertained  after  due  inquiry.* 

Presentment  at  the  Place  of  Address  of  Bill. — It  has  been  held  that  where  a  bill  of 
exchange  is  addressed  to  a  drawee  at  a  particular  place,  and  the  same  is 
accepted  generally  by  him,  the  address  indicates  the  place  where  it  is  to  be 
presented  for  payment,  and  a  presentment  there  is  sufficient  as  against  the 
drawer  and  indorsers,  unless,  perhaps,  when  the  holder  knows  the  true  resi- 
dence or  place  of  business  of  the  acceptor  in  time  to  present  it  there,  or  may  so 
learn  it  when  seeking  to  make  the  presentment.3  Moreover,  this  doctrine  has 
been  extended  further  by  the  Supreme  Court  of  the  United  States,  where  it  is 
held  that  if  a  bill  of  exchange  is  addressed  to  the  drawee  at  a  particular  place 
and  accepted  by  him  without  qualification  or  condition,  a  presentment  at  that 
place  is  sufficient  notwithstanding  the  holder  may  have  known  that  the  ac- 
ceptor had  his  place  of  residence  or  place  of  business  elsewhere.4 

3.  Protest — a.  Protest  Defined. — In  a  strict  and  technical  sense  the  term 
"  protest,"  when  used  in  reference  to  commercial  paper,  signifies  a  solemn 
declaration  of  the  holder  against  any  loss  to  be  sustained  by  the  nonaccept- 
ance  or  nonpayment  of  the  bill.5  But  in  a  popular  sense,  as  used  among  men 
of  business,  it  includes  all  the  steps  necessary  to  charge  a  drawer  or  indorser.6 

transfer  of  the  note,  wrote  the  maker's  place 
of  business,  to  wit,  "  76  Chauncy  Street," 
below  his  name  on  the  face  of  the  note,  and 
it  was  held  that  the  indorser  was  bound  by  a 
presentment  for  payment  by  a  subsequent 
holder  at  the  given  address.  The  court  in 
this  case  said:  "If,  upon  his  [the  holder's] 
arrival  there,  he  had  found  any  circum- 
stance to  indicate  that  the  maker  of  the 
note  did  not  have  a  place  of  business  there, 
it  would  have  been  his  duty  to  prosecute 
further  inquiries.  But  we  find  nothing  in  the 
circumstances  which  should  have  informed 
him  that  the  office  at  76  Chauncy  Street  was 
not  the  place  of  business  of  the  maker  of  the 
note."  See  also  Hunt  v.  Maybee,  7  N.  Y. 
269,  where  a  memorandum  was  made  by  a 
maker. 

3.  Place  of  Address  of  Bill. — Buxton  v.  Jones, 
1  M.  &  G.  83,  39  E.  C.  L.  364;  Pierce  v. 
Struthers,  27  Pa.  St.  249;  Struthers  v.  Ken- 
dall, 41  Pa.  St.  214,  80  Am.  Dec.  610.  See 
also  Otsego  County  Bank  v.  Warren,  18  Barb. 
(N.  Y.)  290;  Freese  v.  Brownell,  35  N.  J.  L. 
285,  10  Am.  Rep.  239. 

4.  Thus  where  a  bill  was  addressed  to 
"  Messrs.  Cox  &  Cowan,  New  York,  N.  Y.," 
as  the  drawees,  and  was  accepted  without 
explanation  or  condition,  it  was  held  that  a 
demand  of  payment  at  the  place  frequented 
by  them  when  in  that  city  was  sufficient, 
though  their  places  of  residence  and  business 
were  known  by  the  holder  to  be  in  Kentucky. 
Cox  v.  National  Bank,  100  U.  S.  704. 

5.  Protest  in  Technical  Sense.  —  Story  on 
E:lls,  §  276;  Swayze  v.  Britton,  17  Kan.  625; 
Coddington  v.  Davis,  I  N.  Y.  186;  Townsend 
v.  Lorain  Bank,  2  Ohio  St.  345;  Walker  v. 
Turner,  2  Gratt.  (Va.)  534. 

6.  Protest  in  Popular  Sense. — Wolford  v.  An- 
drews, 29  Minn.  250,  43  Am.  Rep.  201;  Cod- 
dington v.  Davis,  1  N.  Y.  186;  Townsend  v. 
Lorain  Bank,  2  Ohio  St.  345. 
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1.  Presentment  at  Place  of  Date — Residence 
Known  to  Be  Elsewhere. — In  Hazard  v.  Spen- 
cer, 17  R.  I.  561,  it  was  held  that  where  a 
note  was  dated  at  a  certain  place  and  was 
made  payable  "  at  bank,"  a  presentment  at  the 
place  of  date  was  sufficient  though  the  holder 
had  knowledge  that  the  maker  resided  else- 
where. The  better  doctrine,  however,  is  op- 
posed to  this  view.  Orleans  Bank  v.  Whitte- 
morc,  12  Gray  (Mass.)  472,  74  Am.  Dec.  605; 
M'Kee  v.  Boswell,  33  Mo.  567;  Anderson  v. 
Drake,  14  Johns.  (N.  Y.)  114,  7  Am.  Dec.  442; 
Taylor  v.  Snyder,  3  Den.  (N.  Y.)  145,  45  Am. 
Dec.  457.  See  also  Smith  v.  Philbrick,  10 
Gray  (Mass.)  252,  69  Am.  Dec.  315.  And  see 
the  cases  in  the  next  note  following. 

2  Due  Inquiry  for  Residence  or  Place  of  Busi- 
ness Essential. — Hartford  Bank  v.  Green,  11 
Iowa  476;  Nicholson  v.  Barnes,  11  Neb.  452, 
38  Am.  Rep.  373;  Lightner  v.  Will,  2  W.  &  S. 
(Pa.)  140;  Browning  v.  Armstrong,  9  Phila. 
(Pa.)  59;  Fisher  v.  Evans,  5  Binn.  (Pa.)  541; 
Mason  v.  Pritchard,  9  Heisk.  (Tenn.)  795. 

Thus  in  Nicholson  v.  Barnes,  n  Neb.  452, 
38  Am.  Rep.  373,  it  was  held  that  where  a 
promissory  note  was  dated  at  Grand  Island, 
Nebraska,  and  had  beneath  the  signature  of 
the  maker  the  words  "  Danebrog,  Howard 
County,"  the  allegation  in  the  petition  that  a 
demand  was  made  at  Grand  Island,  and  that 
the  maker  had  no  residence  or  place  of  busi- 
ness there,  was  insufficient,  there  being  no 
allegation  that  the  maker  had  absconded,  or 
that  his  residence  was  unknown,  or  that  in- 
quiry was  made  at  the  place  indicated  by  the 
words  "  Danebrog,  Howard  County,"  or  any 
fact  to  excuse  an  actual  demand. 

Maker's  Place  of  Business  Designated  in  Mem- 
orandum.— In  Farnsworth  v.  Mullen,  164  Mass. 
112,  it  was  held  that  a  memorandum  upon  a 
note  indicating  the  maker's  place  of  business 
was  to  be  treated  as  a  part  of  the  date  of  the 
note.    In  this  case  an  indorser,  upon  the 
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b.  What  Instruments  must  be  Protested — Foreign  buis  of  Exchange. — 
According  to  the  custom  of  merchants,  protest  is  indispensable  in  the  case 
of  foreign  bills  of  exchange  for  the  purpose  of  charging  the  drawer  or  an 
indorser.1 

The  Occasion  of  the  Protest. — The  protest  may  be  for  the  nonacceptance  of  the 
bill,2  for  nonpayment,3  or  for  better  security.4 

inland  Bills. — But  in  the  case  of  inland  bills  of  exchange  no  protest  is  neces- 
sary.5 


1.  Protest  of  Foreign  Bill  Indispensable. — Gale 
v.  Walsh,  5  T.  R.  239;  Brough  v.  Parkins,  2 
Ld.  Raym.  992;  Dennistoun  v.  Stewart,  17 
How.  (U.  S.)  606;  State  Bank  v.  Hayes,  3 
Ind.  400;  Ticonic  Bank  v.  Stackpole,  41 
Me.  302;  Phoenix  Bank  v.  Hussey,  12  Pick. 
(Mass.)  483;  Thompson  v.  dimming,  2  Leigh 
(Va.)  321. 

Bill  Drawn  by  Person  in  One  State  upon  a  Per- 
son in  Another.— A  bill  of  exchange  drawn  by 
a  person  residing  in  one  of  the  United  States 
upon  a  person  residing  in  another  is  a  for- 
eign bill,  and  accordingly  must  be  protested 
for  nonacceptance  or  nonpayment.  Buckner 
v.  Finley,  2  Pet.  (U.  S.)  586;  Thorp  v.  Craig, 
10  Iowa  461;  Chenowith  v.  Chamberlin,  6  B. 
Mon.  (Ky.)  60,  43  Am.  Dec.  145;  Wells  v. 
Whitehead,  15  Wend.  (N.  Y.)  527;  Allen  v. 
Merchants'  Bank,  22  Wend.  (N.  Y.)  215,  34 
Am.  Dec.  289;  Filler  v.  Morris,  6  Whart. 
(Pa.)  406;  Aborn  v.  Bosworth,  1  R.  I.  401; 
Cape  Fear  Bank  v.  Stinemetz,  1  Hill  L. 
(S.  Car.)  44.  See  Strawbridge  v.  Robinson, 
10  111.  470,  50  Am.  Dec.  420.  And  compare 
Robinson  v.  Johnson,  1  Mo.  434;  Miller  v. 
Hackley,  5  Johns.  (N.  Y.)  375,  4  Am.  Dec. 
372;  Case  v.  Heffner,  10  Ohio  180.  See  also 
supra,  this  title,  Definitions  and  General  Con- 
siderations— Inland  and  Foreign  Bills. 

Texas.  —  Under  statute  in  Texas  two  modes 
are  provided  for  fixing  the  liability  of  a 
drawer  and  indorser  of  any  bill  of  exchange; 
the  first  is  by  protest,  and  the  other  is  by 
bringing  suit  at  the  first  term  of  the  court,  or 
at  the  second  term  and  showing  good  cause 
for  not  bringing  suit  at  the  first  term.  Plat- 
zer  v.  Norris,  38  Tex.  1;  Green  v.  Elson,  31 
Tex.  159. 

Bill  Drawn  in  8ets.— Where  a  bill  is  drawn 
in  sets,  only  one  of  the  set  need  be  protested. 
Kenworthy  v.  Hopkins,  1  Johns.  Cas.  (N.  Y.) 
107. 

Nonnegotiable  Drafts.  — It  has  been  held  that 
where  a  draft  is  nonnegotiable  there  is  no 
necessity  for  protest  to  fix  the  liability  of 
indorsers.  Mobile  Bank  v.  Brown,  42  Ala. 
108;  Kampmann  v.  Williams,  70  Tex.  571; 
Ford  v.  Mitchell,  15  Wis.  304. 

To  Charge  Acceptor. — A  protest  is  not  neces- 
sary to  charge  the  acceptor  with  the  princi- 
pal of  a  bill  of  exchange.  Rice  v.  Hogan,  8 
Dana  (Ky.)  134.  See  also  Lang  v.  Brails- 
ford,  1  Bay  (S.  Car.)  222. 

But  it  has  been  held  to  be  materially  essen- 
tial to  charge  him  with  the  interest,  because 
it  is  evidence  of  a  demand  which  is  necessary 
in  order  to  entitle  the  plaintiff  to  the  inter- 
est.   Lang  v.  Brailsford,  I  Bay  (S.  Car.)  222. 

2.  Protest  for  Nonacceptance.— Gale  t.  Walsh, 
5  T.  R.  239;  Rogers  v.  Stephens,  2  T.  R.  713; 
Thompson  v.  dimming,  2  Leigh  (Va.)  321. 


Subsequent  Protest  for  Nonpayment  Unneces- 
sary.— An  action  will  lie  on  a  bill  of  exchange 
protested  for  nonacceptance  although  the 
time  of  payment  is  not  come  and  a  subsequent 
protest  for  nonpayment  has  not  been  made. 
De  La  Torre  v.  Barclay,  1  Stark.  7,  2  E.  C.  L. 
13;  Watson  v.  Loring,  3  Mass.  557;  Mason  v. 
Franklin,  3  Johns.  (N.  Y.)  202;  Winthrop  v. 
Pepoon,  1  Bay  (S.  Car.)  468. 

But  there  may  be  a  subsequent  protest 
for  nonpayment  at  maturity.  Campbell  v. 
French,  6  T.  R.  200. 

3.  Protest  for  Nonpayment. — Phoenix  Bank 
v.  Hussey,  12  Pick.  (Mass.)  483. 

Protest  for  Nonpayment  No  Substitute  for  Pro- 
test for  Nonacceptance. — It  has  been  held  that 
foreign  bills  of  exchange  which  have  been 
nonaccepted  and  protested  for  nonpayment 
may  be  given  in  evidence  with  the  protest 
for  nonpayment,  but  without  any  protest  of 
nonacceptance  of  the  same.  Clerk  v.  Rus- 
sel,  3  Dall.  (U.  S.)  425;  Brown  v.  Barry,  3 
Dall.  (U.  S.)  365. 

But  the  better  authority  seems  to  be  that 
protest  for  nonacceptance  will  be  required 
notwithstanding  the  protest  for  nonpayment. 
Rogers  v.  Stephens,  2  T.  R.  713;  Thompson 
v.  Cumming,  2  Leigh  (Va.)  321.  See  also 
Cullum  v.  Casey,  9  Port.  (Ala.)  134,  33  Am. 
Dec.  304. 

Thus  where  a  foreign  bill  of  exchange 
payable  forty  days  after  sight  was  refused 
acceptance,  and  an  action  was  brought  in 
order  to  charge  the  drawer,  proof  of  the 
noting  of  the  bill  alone  for  nonacceptance 
was  held  not  to  be  sufficient  without  proving 
that  it  was  also  protested  for  nonacceptance 
though  there  was  a  subsequent  protest  for 
nonpayment.  Rogers  v.  Stephens,  2  T. 
R.  713. 

4.  Protest  for  Better  Security. — Anonymous, 
1  Ld.  Raym.  743.  In  this  case  the  court  said  : 
"  The  custom  of  merchants  is  that  if  B.,  upon 
whom  a  bill  of  exchange  is  drawn,  absconds 
before  the  day  of  payment,  the  man  to  whom 
it  is  payable  may  protest  it,  to  have  better 
security  for  the  payment,  and  to  give  notice- 
to  the  drawer  of  the  absconding  of  B.,  and, 
after  time  of  payment  is  incurred,  then  it 
ought  to  be  protested  for  nonpayment  the 
same  day  of  payment  or  after  it." 

Under  English  Bills  of  Exchange  Act,  where 
the  acceptor  of  a  bill  becomes  bankrupt  or 
insolvent  or  suspends  payment  before  it 
matures,  the  holder  may  cause  the  bill  to  be 
protested  for  better  security  against  the 
drawer  or  indorsers.  Chalmers*  Bills  of 
Exchange ,  (5    1 . 

5.  Protont  of  Inland  Bills  Unnecessary. — Win- 
dlc  v.  Andrews.  2  B.  &  Aid.  690;  Bailey  :\ 
Dozicr,  6  How.  (U.  S.)  23;  Knott  v.  Venablc, 
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Promissory  Notes. — Nor  is  protest  necessary  upon  promissory  notes.1 

,.  Formalities  of  Making  Protest—  (i)  General  Statement.— The 

rules  to  be  laid  down  in  this  division  of  the  article  apply  without  qualification 
to  foreign  bills  of  exchange,  and  a  conformity  thereto  is  absolutely  necessary 
to  the  validity  of  the  protest  of  these  instruments.  In  view  of  statutory 
enactments  on  the  question,  they  have  a  limited  application  also  to  inland  bills 
and  promissory  notes.  These  statutes,  it  should  be  remembered,  are,  as  a 
general  rule,  permissive  merely,  and  do  not  make  the  protest  of  an  inland  bill  or 
a  promissory  note  indispensable,  and  consequently  where  the  protest  of  such 
an  instrument  does  not  fulfil  the  requirements  of  this  division  the  defects  may 
be  supplied  by  other  evidence.2 


42  Ala.  195;  Smith  v.  Curlee,  59  111.  221;  U. 
S.  Bank  v.  Leathers,  10  B.  Mon.  (Ky.)  64; 
Taylor  v.  Illinois  Bank.  7  T.  B.  Mon.  (Ky.) 
576;  Miller  v.  Hacklev,  5  Johns.  (N.  Y.)  384, 
4  Am.  Dec.  372;  Hubbard  v.  Troy,  2  Ired. 
L.  (N.  Car. )  134. 

Under  Statute.  —  In  England,  under  the  Bills 
of  Exchange  Act,  §  51,  provision  is  made 
that  where  an  inland  bill  has  been  dishon- 
ored it  may,  if  the  holder  thinks  fit,  be  noted 
for  nonacceptance  or  nonpayment,  as  the  case 
may  be;  but  it  shall  not  be  necessary  to  note 
or  protest  any  such  bill  in  order  to  preserve 
the  records  against  the  drawer  or  indorser. 

Provision  is  also  made  by  statute  in  many 
of  the  states  in  the  United  States  allowing 
the  protest  of  an  inland  bill  to  be  made, 
though  not  making  it  indispensable.  Bailey 
v.  Dozier,  6  How.  (U.  S.)  23;  Wanzer  v.  Tup- 
per,  8  How.  (U.  S.)  234;  Young  v.  Bennett,  7 
Bush  (Ky.)  474;  Murry  v.  Clayborn,  2  Bibb 
(Ky.)  300;  Ticonic  Bank  v.  Stackpole,  41  Me. 
302. 

Recovery  of  Interest  and  Damages. — In  Eng- 
land, at  one  time,  it  was  held  under  statute 
that  inland  bills  must  be  protested  in  order 
to  make  the  drawer  or  an  indorser  charge- 
able with  interest  or  damages.  Harris  v. 
Benson,  2  Stra.  910.  But  in  a  later  decision 
it  was  held  not  to  be  necessary.  Windle  v. 
Andrews,  2  B.  &  Aid.  696. 

By  statute,  also,  in  several  of  the  states  in 
the  United  States,  protest  is  made  necessary 
for  the  purpose  of  enabling  the  holder  to  re- 
cover damages.  Wanzer  v.  Tupper,  8  How. 
(U.  S.)  234;  Knott  v.  Venable,  42  Ala.  195. 

1.  Protest  of  Promissory  Notes  Unnecessary — 
United  States. — Young  v.  Bryan,  6  Wheat.  (U. 
S.)  146;  Union  Bank  v.  Hyde,  6  Wheat.  (U. 
S.)  572. 

Alabama. — Sale  v.  Branch  Bank,  I  Ala.  425. 

California. — McFarland  v.  Pico,  8  Cal.  626; 
Kellogg  v.  Pacific  Box  Factory,  57  Cal.  327. 

Illinois. — Bond  v.  Bragg,  17  111.  69. 

Indiana. — Green  v.  Louthain,  49  Ind.  139. 

Kansas. — German  v.  Ritchie,  9  Kan.  106. 

Kentucky. — Whiting  v.  Walker,  2  B.  Mon. 
(Ky.)  262. 

New  York. — Brennan  v.  Lowry,  4  Daly  (N. 
Y.)  254. 

Pennsylvania. — Bank  of  North  America  v. 
M'Knight,  I  Yeates  (Pa.)  145. 

South  Carolina.  —  Payne  v.  Winn,  2  Bay  (S. 
Car.^  374;  Brown  v.  Wilson,  45  S.  Car.  519. 

To  Charge  Indorser,  Maker,  or  Surety. — Thus 
protest  has  been  held  to  be  unnecessary  to 
charge  an  indorser.  Green  v.  Louthain,  49 


Ind.  139;  or  to  charge  a  maker,  Shane  v. 
Lowry,  48  Ind.  205;  or  to  charge  a  surety, 
Scott  v.  Shirk,  60  Ind.  160. 

Foreign  Notes.— Protest  has  been  held  to  be 
unnecessary  even  in  the  case  of  foreign 
notes.  Bonar  v.  Mitchell,  5  Exch.  415;  Bay 
v.  Church,  15  Conn.  15;  Smith  v.  Little,  10 
N.  H.  526. 

Under  Statute. — But  there  are  statutes  in 
many  of  the  states  permitting,  though  not 
requiring,  the  protest  of  promissory  notes. 
Bryant  v.  Lord,  19  Minn.  396;  Daniel  v. 
Downing,  26  Ohio  St.  578.  See  also  the  stat- 
utes of  the  various  states. 

But  under  statute  in  West  Virginia  it  has 
been  held  that  to  make  an  indorser  of  a 
negotiable  note  liable  in  debt  with  the  maker, 
it  must  appear  that  the  note  was  duly  and 
formally  protested  for  nonpayment.  Shields 
v.  Farmers'  Bank,  5  W.  Va.  254. 

Under  the  Georgia  Code  protest  is  not  nec- 
essary to  fix  the  liability  of  the  maker  of  a 
promissory  note,  even  though  payable  on  its 
face  at  a  bank  or  banker's  office,  or  when  dis- 
counted or  left  tor  collection  there.  Pritch- 
ard  v.  Smith,  77  Ga.  463.  Nor  is  protest  nec- 
essary to  charge  the  indorser  of  a  note  unless 
it  is  made  for  the  purpose  of  negotiation  or 
is  intended  to  be  negotiated  at  a  chartered 
bank.  Salmons  v.  Hoyt  53  Ga.  493;  Banks 
v.  Besser,  56  Ga.  200. 

In  Texas  protest  is  unnecessary  if  suit  is 
brought  at  the  first  term  of  court,  or  at  the 
second  term  where  good  cause  is  shown  for 
not  bringing  suit  at  the  first  term.  McGary 
v.  McKenzie,  38  Tex.  216;  Smith  v.  Dunlavy, 
31  Tex.  693. 

2.  What  Law  Controls  in  Making  Protest. — 
The  protest  should  be  made  at  the  time,  in 
the  mode,  and  by  the  persons,  prescribed  in 
the  place  where  it  is  made.  Story  on  Con- 
flict of  Laws  (8th  ed.),  §  360;  Tickner  v.  Rob- 
erts, 11  La.  14,  30  Am.  Dec.  706;  Rochester 
Bank  v.  Gray,  2  Hill  (N.  Y.)  227:  Ross  v. 
Bedell,  5  Duer  (N.  Y.)  462;  Carter  v.  Union 
Bank,  7  Humph.  (Tenn.)  548,  46  Am.  Dec.  89. 

Thus  the  protest  of  a  bill  made  in  one 
state,  and  wanting  a  seal  prescribed  by  the 
law  in  that  state,  will  not  be  received  in  evi- 
dence in  another  state.  Tickner  v.  Roberts, 
11  La.  14,  30  Am.  Dec.  706;  Rochester  Bank 
v.  Gray,  2  Hill  (N.  Y.)  227. 

Presumption  as  to  Law  of  Another  State. — In 
New  York  it  has  been  held  that  when  a  note 
is  protested  in  another  state  it  is  not  neces- 
sary to  prove  the  law  of  such  state,  as  there 
is  no  presumption  that  there  is  any  difference 
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Protest. 


(2)  The  Certificate  of  Protest — (a)  The  Contents — an.  Description  of  Instrument 
Protested. — It  is  necessary  that  the  certificate  of  protest  should  designate  or 
identify  the  instrument  to  which  it  refers.1 

Copy  of  instrument. — This  is  usually  done  by  putting  on  it  a  copy  of  the 
instrument.2 

Literal  Variances  immaterial. — But  in  this  case  it  is  not  essential  that  a  literal 
copy  of  the  instrument  should  be  given.  Slight  mistakes  or  variances  of  let- 
ters or  even  words,  when  the  substance  is  retained,  cannot  vitiate  the  protest.3 

Annexation  of  Original  Instrument  Sufficient. — Nor  in  fact  is  it  necessary  that  an 
actual  copy  of  the  instrument  appear  in  the  certificate  if  the  original  itself  is 
annexed  and  is  referred  to  in  the  body  of  the  certificate.4 

66.  Fact  and  Mode  of  Presentment. — The  certificate  must  set  forth  the  fact 
that  the  paper  was  presented.5  Thus  a  protest  stating  that  payment  was 
demanded,  but  saying  nothing  as  to  presentment,  is  defective  on  its  face.6 
The  fact  of  presentment,  however,  need  not  appear  in  the  protest  in  verbo,  but 
the  statement  in  the  protest  must  ex  vi  termini  import  that  when  the  notary 
made  the  demand  of  payment  he  had  the  paper  with  him  ready  to  be  delivered 
up  in  case  of  payment.7 

cc.  Person  to  Whom  Presentment  is  Made. — The  certificate  of  protest  should 
mention  the  person  to  whom  presentment  was  made.8 


in  the  law  merchant  of  the  two  states.  Low 
v.  Learned,  13  Misc.  Rep.  (N.  Y.  C.  PI.)  150. 

1.  Protest  should  Describe  Instrument  Pro- 
tested.—Fulton  v.  Maccracken,  18  Md.  541,81 
Am.  Dec.  620;  Dennistoun  v.  Stewart,  17 
How.  (U.  S.)  606. 

2.  See  cases  in  note  immediately  preceding. 
By  the  English  Bills  of  Exchange  Act,  §  51, 

it  is  provided  that  a  protest  must  contain  a 
copy  of  the  bill. 

3.  Literal  Copy  Unnecessary. — Where  the  pro- 
test of  a  bill  of  exchange  contained  an  exact 
copy  of  every  material  fact,  except  that  the 
acceptance  was  stated  to  have  been  given  by 
"  Chas.  Byrne,"  instead  of  'And.  E.  Byrne" 
as  it  was  in  the  original  bill,  this  variance  or 
error  in  the  name  of  the  acceptor's  agent 
was  held  not  to  justify  the  exclusion  of  the 
protest  from  being  read  in  evidence  to  the 
jury.  Dennistoun  v.  Stewart,  17  How.  (U. 
S.)  606. 

Misdescription  in  Name  of  Indorser. — Also,  in 
an  action  against  the  indorser  of  a  foreign 
bill  of  exchange,  where  the  protest  of  it  de- 
scribed the  name  of  a  subsequent  indorser 
thereof  as  "  Pyron,"  when  the  bill  sued  on 
■bowed  his  name  to  be  "  Byron,"  it  was  held 
(under  the  facts)  that  this  was  sufficient  to 
charge  the  prior  indorser.  Moorman  v.  State 
Bank,  3  Port.  (Ala.)  353.  See  also  Decatur 
Bank  v.  Hodges,  9  Ala.  631. 

Misdescription  as  to  Date.  -But  a  protest 
describing  a  bill  as  dated  the  26th  January 
has  been  held  inadmissible  as  evidence  to 
•how  the  protest  of  a  bill  dated  the  28th  of 
January.  Decatur  Bank  v.  Hodges,  9  Ala. 
631. 

4.  Annexation  of  Original  Instrument.  -Ful- 
ton v.  Maccracken,  18  Md.  541,  81  Am.  Dec. 
620;  Lionberger  v.  Mayer,  12  Mo.  App.  575. 

5.  Statement  of  Fact  of  Presentment  Necessary. 

— Ocean  Nat.  Bank  7'.  Williams,  102  Mass.  141 ; 
Phoenix  Bank  v.  Husscy,  12  Pick.  (Mass.) 
483. 

Statement   of   Duo  Diligenco  where  there  Is 


3«' 


Failure  to  Present. — Where,  however,  there  is 
a  failure  to  present,  the  protest,  to  be  suffi- 
cient, must  state  the  necessary  facts  showing 
due  diligence  on  the  part  of  the  holder  of  the 
paper  in  attempting  to  make  presentment. 
Tate  v .  Sullivan,  30  Md.  464,  96  Am.  Dec.  597; 
Howard  Bank  v.  Carson,  50  Md.  18;  Jarvis  v. 
Garnett,  39  Mo.  268;  Union  Bank  v.  I-'owlkes, 
2  Sneed  (Tenn.)  555. 

In  Cockrill  v.  Loewenstine,  9  Heisk.  (Tenn.) 
206,  it  was  held  that  the  notarial  certificate  of 
a  note  must  recite  the  facts  which  are  to  be 
relied  on  to  excuse  demand,  that  the  indorsee 
may  rebut  them;  and  that  a  statement  in  the 
protest,  that  the  notary  made  "  diligent  search 
and  careful  inquiry"  for  the  maker,  was  in- 
sufficient. 

6.  Statement  of  Demand  Only  Insufficient.— 

Musson  v.  Lake,  4  How.  (U.  S.)  262;  Smith  v. 
Gibbs,  2  Smcd.  &  M.  (Miss.)  479. 

In  Louisiana,  however,  it  has  been  held 
that  where  the  notary  states  that  he  "de- 
manded paymentof  said  draft  at  the  counting- 
house  of  the  acceptors,"  it  is  sufficient  without 
saying  the  draft  was  presented  and  payment 
thereof  demanded.  Nott  V.  Beard,  16  La. 
308. 

7.  Statement  of  Presentment  in  Substantial 
Terms  Sufficient.— Vcrgennes  Bank  v.  Cam- 
eron, 7  Barb.  (N.  Y.)  143;  Union  Bank  v. 
Fowlkes,  2  Sneed  (Tenn.)  55s 

8.  Statement  as  to  Person  to  Whom  Presentment 
is  Made.— Nave  t.  Rirhardsnii.  ;o  Mo.  iv>; 
Durkcrt  v.  Von  Lileinthal,  11  Wis.  56.  Com- 
fit re  Curry  v.  Mobile  Bank,  8  Port.  (Ala.)  360; 
Witkowski  v.  Maxwell,  69  Miss.  56. 

Thus  where  the  protest  stated  merely  that 
the  notary  presented  the  same  at  "the  office 
of  Likens  &  Boyd,"  without  stating  to  whom 
presentment  was  made,  it  was  held  that  the 
protest  was  properly  excluded  as  evidence. 
Nave  v.  Richardson,  36  Mo.  130. 

Presentment  to  Clerk. — Where  the  protest 
sets  forth  the  f.irts  lh.it  the  notary  took  the 
bill  on  which  the  suit   was  brought  to  the 
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dd.  Person  by  Whom  Presentment  is  Made. — The  protest  should  in  general  also 
mention  the  person  by  whom  presentment  was  made.1 

(c.  Time  of  Presentment. — In  the  same  way  it  is  necessary  for  the  time  of 
presentment  to  be  stated  in  the  protest,  for  it  has  been  said  that  otherwise  it 
cannot  appear  from  the  certificate  that  the  paper  was  dishonored.2 

ff.  Place  of  Presentment. — Where  the  paper  is  made  payable  at  a  particular 
place,  the  protest,  to  be  sufficient,  should  also  state  that  the  presentment  was 
made  at  that  place.3 


counting-house  of  the  drawee,  and,  speaking 
to  aclerk,  exhibited  the  bill  and  demanded  ac- 
ceptance thereof,  the  protest  was  held  to  be 
sufficient  without  stating  the  authority  of  the 
clerk.  Stainback  v.  State  Bank,  n  Gratt. 
(Va.)  260. 

Where  a  presentment  was  made  to  the  book- 
keeper at  the  counting-house  of  the  drawees 
of  a  bill,  it  was  held  to  be  unnecessary  to 
state  in  the  body  of  the  protest  that  the 
drawees  were  absent  at  the  time,  as  it  is  to  be 
presumed  in  favor  of  the  protest  that  there 
was  sufficient  reason  for  making  the  demand 
of  the  bookkeeper.  Gardner  v.  State  Bank, 
1  Swan  (Tenn.)  420. 

Presentment  to  One  of  a  Firm. — Where  the 
certificate  of  a  notary  stated  that  he  presented 
certain  drafts  to  "  one  of  the  firm  of  Warren, 
Clark  &  Co.,"  without  stating  the  name  of  the 
person  to  whom  presentment  was  made,  it 
was  held  to  be  fatally  defective.  Otsego 
County  Bank  v.  Warren,  18  Barb.  (N.  Y.) 
290. 

Where  Bill  Is  Payable  at  a  Bank. — Where  a 
bill  of  exchange  is  made  payable  at  a  bank, 
and  the  protest  states  that  it  was  presented 
at  the  bank  and  payment  was  demanded,  this 
was  held  to  be  sufficient  though  the  name  of 
the  person  or  officer  of  the  bank  to  whom  it 
was  presented  was  not  given.  Hildeburn  v. 
Turner,  5  How.  (U.  S.)  69.  Compare  Stix  v. 
Matthews,  75  Mo.  96. 

1.  2  Daniel  on  Negotiable  Instruments, 
§950. 

Statement  of  Presentment  by  Notary  Personally. 

—Moreover,  it  has  been  held  that  the  certifi- 
cate of  protest  by  a  notary  of  a  foreign  bill  of 
exchange  should  recite  that  presentment  was 
made  by  the  notary  personally.  Ocean  Nat. 
Bank  v.  Williams,  102  Mass.  141;  McAndrew 
v.  Radway,  34  N.  Y.  511.  Compare  State  Bank 
v.  Garey,  6  B.  Mon.  (Ky.)62Q. 

Certificate  Construed  in  Favor  of  Personal  Pre- 
sentment.— But  it  has  been  held  that  every  in- 
tendment will  be  made  in  favor  of  a  personal 
presentment  by  a  foreign  notary  who  certifies 
to  the  protest  of  a  bill  of  exchange  for  non- 
acceptance.  Thus  where  the  notary  in  his 
certificate  stated  that  he  "caused  due  and  cus- 
tomary presentment  to  be  made  of  the  orig- 
inal bill,  a  true  copy  of  which  is  attached, 
unto  the  person  upon  whom  it  is  drawn,"  and 
demanded  acceptance  thereof,  it  was  held 
that  the  certificate,  although  open  to  criti- 
cism, was  sufficient  as  showing  personal  pre- 
sentment. McAndrew  v.  Radway,  34  N.  Y. 
511.  In  thi«  case  Leonard,  J.,  said:  "  It  is  cus- 
tomary, in  practice,  to  leave  bills  for  accept- 
ance for  a  few  hours,  sometimes  for  a  day, 
where  the  person  upon  whom  they  are  drawn 
is  absent  from  his  place  oX  business,  or  in  case 


he  requests  it  for  the  purpose  of  deliberation 
or  to  examine  the  account  of  the  drawer. 
The  notary  may  have  found  the  drawee  ab- 
sent in  this  case,  and  have  left  the  bill,  and 
afterwards  made  a  personal  demand  of  ac- 
ceptance. The  presentment  in  such  a  case 
would  have  been  due  and  customary,  but  not 
made  personally  to  the  drawee  in  the  first  in- 
stance. Every  intendment  is  to  be  in  favor 
of  the  fair  performance  of  his  duty  by  the  no- 
tary. It  does  not  appear  from  the  certificate, 
necessarily,  that  the  notary  did  not  personally 
do  the  acts  to  which  he  has  certified;  there  is 
no  other  evidence  that  he  did  not.  The  cer- 
tificate, although  open  to  criticism,  is  suffi- 
cient." 

2.  Statement  as  to  Time  of  Presentment  Neces- 
sary.— 2  Daniel  on  Negotiable  Instruments, 
§  951.    See  also  Nailor  v.  Bowie,  3  Md.  251. 

Hour  of  Presentment  Presumed  to  Be  Proper. — 
But  it  has  been  heid  that  the  hour  of  present- 
ment need  not  be  stated  in  the  protest,  and 
that  in  the  absence  of  such  statement  it  will 
be  presumed  that  the  hour  was  proper.  Skel- 
ton  v.  Dustin,  92  111.  49;  Burbank  v.  Beach,  15 
Barb.  (N.  Y.)326;  DeWolf  v.  Murray,  2Sandf. 
(N.  Y.)  166. 

Date  of  Protest— English  Bills  of  Exchange  Act. 
— By  the  English  Bills  of  Exchange  Act  it  is 
required  that  a  protest  should  state  the  date 
of  protest.  Chalmers'  Bills  of  Exchange,  § 
51- 

3.  Statement  as  to  Place  of  Presentment. — 2 

Daniel  on  Negotiable  Instruments,  §  952. 

Thus  the  protest  of  a  foreign  bill  payable 
at  a  particular  place  will  be  insufficient  unless 
it  states  that  presentment  was  made  at  the 
place  of  payment.  Gage  v.  Dubuque,  etc.,  R. 
Co.,  11  Iowa  310,  77  Am.  Dec.  145. 

Where  the  protest  of  a  note  is  exclusively 
relied  upon  to  prove  the  necessary  facts  re- 
lating to  presentment,  it  will  not  be  sufficient 
unless  it  contains  an  averment  showing  that 
presentment  was  made  at  the  proper  place. 
Thus  in  an  action  against  an  indorser  on  a 
promissory  note  payable  at  the  People's  Bank 
at  Baltimore,  the  notarial  protest  was  the 
only  evidence  offered  to  establish  due  demand 
of  payment  of  the  note.  The  protest  failed  to 
show  that  the  presentment  of  the  note  was 
made  at  the  bank  for  payment  at  its  maturity, 
or  that  it  was  left  at  the  bank  for  payment. 
It  merely  stated  that  the  note  was  presented, 
without  saying  where  it  was  presented.  It 
was  held  that  the  protest  was  insufficient  to 
make  the  indorser  responsible  for  the  pay 
went  of  the  note.  People's  Bank  v.  Brooke, 
31  Md.  7,  1  Ars.  Rep.  11.  See  also  Duckert  v. 
Von  Lileinthal,  11  Wis.  56. 

Jfote  Payable  at  Bank — Presentment  to  Cashier. 
— Where  a  note  was  payable  at  a  bank,  it  was 
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gg.  Demand  of  Payment. — The  protest  must  contain  a  statement  of  the  fact 
of  demand  of  payment,  and  a  statement  of  the  fact  of  presentment  without 
mention  of  demand  will  not  be  sufficient.1 

hh.  Refusal  of  Acceptance  or  Payment. — The  fact  of  refusal  of  acceptance  or 
payment  should  also  be  stated  in  the  protest.2 

H.  Person  Requesting  Protest. — It  is  proper  for  the  protest  to  state  the 
name  of  the  person  at  whose  request  the  protest  was  made ; 3  but  such  state- 
ment is  not  essential  to  the  validity  of  the  protest.4 

(b)  The  Signature. — The  certificate  of  protest  should  be  signed  by  the  notary 
making  it.5 

(c)  Necessity  of  Seal. — According  to  some  of  the  authorities,  the  notarial  seal  is 
not  at  common  law  requisite  to  the  validity  of  a  protest.6  About  this  question, 
however,  there  is  great  doubt,  and  a  different  rule  is  supported  by  some  of  the 
courts.7 


held  that  the  protest  was  insufficient  where  it 
statedthat  the  notary  went  with  the  note  to  the 
cashier  of  the  bank,  but  it  did  not  show  that 
the  note  was  at  the  bank  or  that  payment  of 
it  was  demanded  there.  Magoun  v.  Walker, 
49  Me.  419;  Seneca  County  Bank  v.  Neass,  5 
Den.  (N.  Y.)  329. 

Where  No  Place  of  Payment  is  Specified. — It  has 
been  stated  that  if  a  bill  is  not  payable  at  a 
particular  place,  it  is  not  essential  to  state  at 
what  place  its  presentment  and  demand  were 
made.  2  Daniel  on  Negotiable  Instruments, 
§  952. 

Where,  however,  the  certificate  stated  that 
a  foreign  bill  was  presented  at  the  place  of 
business  of  the  drawee,  and  it  appeared  that 
the  drawee  had  two  places  of  business  in  the 
place  of  presentment,  it  was  held  that  the 
certificate  was  insufficient  to  show  due  pre- 
sentment. Brooks  v.  Higby,  11  Hun  (N.  Y.) 
235. 

Statement  as  to  Place  of  Protest— English  Stat- 
ute.— Under  the  English  Bills  of  Exchange 
Act,  §  51,  a  statement  in  the  protest  as  to  the 
place  of  protest  is  required. 

1.  Becital  of  Presentment  without  Mention  of 
Demand. — Thus  where  there  was  a  statement 
of  presentment  in  a  protest,  but  a  statement 
of  demand  was  not  to  be  found  except  as  im- 
pliedly contained  in  the  expression  "and 
was  refused  payment,"  it  was  held  that  the 
protest  was  properly  excluded  as  evidence. 
Nave  v.  Richardson,  36  Mo.  130.  See  also 
English  Bills  of  Exchange  Act,  §  51. 

2.  Refusal  of  Acceptance  of  Payment.  —  Wood's 
Byles  on  Bills  396;  English  Bills  of  Exchange 
Act,  §  51. 

Protest  of  Bill  Conditionally  Accepted.  — Where 
the  holder  of  a  bill,  which  had  been  condi- 
tionally accepted,  caused  the  notary  to  make 
a  statement  of  general  refusal  on  the  part  of 
the  acceptor  in  the  protest,  it  was  held  that 
he  had  precluded  himself  from  afterwards 
insisting  upon  the  acceptance.  Bentinrk  v. 
Dorrien,  6  East  199;  Sproat  v.  Matthews, 
1  T.  R.  182. 

8.  2  Daniel  on  Negotiable  Instruments, 
8  95'>- 

Statement  Hold  to  Bo  Sufficient.  —  It  has  been 
held  to  be  no  objection  to  a  protest  that  it 
was  staled  to  have  been  mndr  at  the  request 
of  thcFarmers'  Bank  of  Somerset  and  Worces- 


ter, instead  of  the  President  and  Directors 
of  the  Farmers'  Bank  of  Somerset  and  Worces- 
ter. Whittington  v.  Farmers'  Bank,  5  Har. 
&  J.  (Md.)  489. 

4.  Gillespie  v.  Neville,  14  Cal.  409. 

By  Statute  in  England  it  is  declared  that 
a  protest  must  specify  the  person  at  whose 
request  the  bill  is  protested.  English  Bills  of 
Exchange  Act,  §  51. 

5.  2  Daniel  on  Neg.  Inst.,  §949;  English 
Bills  of  Exchange  Act,  §  51.  See  also  Huf- 
faker  v.  National  Bank,  12  Bush  (Ky.)  293. 

Signing  by  Clerk— Signature  in  Printing.  —  In 
2  Daniel  on  Neg.  Inst.,  §949,  the  following 
language  is  used:  "The  protest  should  be 
signed  by  the  notary;  but  if  his  act  in  fact, 
it  may  be  signed  by  his  clerk  in  his  name,  or 
may  be  in  printing,  it  being  requisite  only 
that  it  should  be  by  his  authority." 

Variance  in  Names  of  Person  Signing  and 
Person  Swearing  to  Certificate. — Under  statute 
in  Illinois  it  has  been  held  that  where  a  pro- 
test was  signed  by  "Wm.  H.  Scudder"  and 
sworn  to  by  "  Wm.  H.  Scudder,  Jr.,"  both 
names  represented  the  same  person.  Gui- 
gnon  v.  Union  Trust  Co.,  53  111.  App.  581. 

6.  Seal.  — State  Bank  v.  Pursley,  3  T.  B. 
Mon.  (Ky.)  238;   Huffaker  v.  National  Bank, 

12  Bush  (Ky.)  287;  Lambeth  v.  Caldwell,  r 
Rob.  (La.)  61. 

Canada  Statute. — In  Russell  v.  Crofton,  I 
U.  C.  C.  P.  428,  it  was  held  that  a  protest 
without  seal  is  admissible  as  evidence  of  the 
facts  therein  contained,    under  the  statute 

13  and  14  Vict.,  c.  23,  §  6.  Sec  also  Chal- 
mers' Bills  of  Exchange  175. 

Necessity  of  Stamping  Protest — England. — By 
English  Bills  of  Exchange  Act  a  protest  must 
be  stamped.    Chalmers'  Bills  of  Exchange, 

8  si. 

7.  1  Parsons  on  Notes  and  Bills  634;  Done- 
gan  v.  Wood,  49  Ala.  242,  20  Am.  Rep.  275; 
Rochester  Bank  v.  Gray,  2  Mill  (N.  Y.)  227. 
Sec  also  Kirkscy  v.  Bates,  7  Port.  (Ala.)  529, 
31  Am.  Dec.  722. 

Iowa  Statute. — Under  statute  in  Iowa  the 
certificate  of  protest  of  a  notary  public  is  not 
admissible  In  evidence  when  not  authenti- 
cated by  his  notarial  seal,  but  such  seal  may 
be  affixed  when  the  certificate  is  offered  in 

evidence.    Rlndslcof!  v.  Malone,  9  Iowa  540. 
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What  Seat  Sufficient.- — It  is  well  settled,  however,  that  the  use  of  wax,  or  some 
other  adhesive  substance,  has  long  since  ceased  to  be  regarded  as  important;  and 
it  is  enough,  in  the  absence  of  positive  law  prescribing  otherwise,  that  the 
impress  of  the  seal  is  made  upon  the  paper  in  such  a  manner  as  to  be  readily 
identified  upon  inspection.1 

(3)  When  Protest  should  be  Made. — It  may  be  stated  as  a  general  rule 
that  the  protest  must  be  made  on  the  same  day  with  the  presentment  and 
demand,  and  the  drawing  up  of  the  protest  afterwards  must  be  regarded  as 
having  no  basis  of  contemporaneous  fact  or  present  authority.3 

Noting. — However,  a  minute,  known  as  noting,  on  the  bill  itself  on  the  day  of 
presentment  may  be  regarded  as  an  incipient  protest  or  preliminary  step 
towards  a  protest,  which  may  be  completed  afterwards  at  any  time  by  drawing 
up  the  protest  in  form.3 

of  What  the  Noting  Consists. — Noting  consists  of  the  notary's  initials,  the  month, 
day,  and  year,  and  the  reason,  if  assigned,  for  nonacceptance  or  nonpayment, 
together  with  the  amount  of  the  noting  charges.4 

(4)  Where  Protest  should  be  Made. — The  protest  should  in  general  be  made 
at  the  place  where  refusal  of  acceptance  or  payment  takes  place.5 


1.  What  Seal  Sufficient. — Pierce  v.  Indseth, 
106  U.  S.  546;  Pillow  v.  Roberts,  13  How. 
(U.  S.)  473;  Connolly  v.  Goodwin,  5  Cal.  220; 
Carter  v.  Burley,  9  N.  H.  558;  Ross  v.  Bedell, 
5  Duer  (N.  Y.)  462;  Manchester  Bank  v. 
Slason,  13  Vt.  334.  Compare  Rochester  Bank 
v.  Gray,  2  Hill  (N.  Y.)  227.  And  see  the  title 
Seals. 

Thus  where  a  protest,  seventeen  years  after 
it  was  made,  showed  a  distinct  circular  out- 
line impression  of  a  seal  with  an  indented 
inner  edge  or  rim,  and  within  this  a  number 
of  stars  in  a  circular  row,  and  between  them 
and  the  edge  the  legend,  "  Notary  Public, 
New  Orleans,  La.,"  this,  with  the  signatures, 
■was  held  to  be  sufficient  to  establish  the 
authenticity  of  the  protest  in  the  absence  of 
all  evidence  to  create  any  suspicion  of  gen- 
uineness. Bradley  v.  Northern  Bank,  60 
Ala.  252. 

2.  Time  of  Making   Protest. — Commercial 

Bank  v.  Barksdale,  36  Mo.  563. 

Thus  in  order  to  fix  the  liability  of  an 
indorser  of  a  promissory  note  carrying  days 
of  grace,  protest  should  be  made  on  the  last 
day  of  grace.  Carey  Lombard  Lumber  Co. 
■v.  Ballinger  First  Nat.  Bank,  86  Tex.  299; 
Cruger  v.  Lindheim  (Tex.  App.  1890),  16  S.  W. 
Rep.  420. 

Protest  Made  after  Second  Demand.— Where  a 

negotiable  instrument  has  once  been  pre- 
sented and  payment  has  been  refused,  a  pro- 
test made  not  at  that  time,  but  after  a  second 
presentment  and  demand,  will  be  insufficient. 
Rosson  v.  Carroll,  90  Tenn.  90. 

3.  Noting  on  Day  of  Presentment. — Chaters 
■v.  Bell,  4  Esp.  N.  P.  48;  Goostrey  v.  Mead, 
Bullers  N.  P.  272  a;  Bailey  v.  Dozier,  6  How. 
(U.  S.)  23;  Dennistoun  v.  Stewart,  17  How. 
<U.  S.)  606. 

In  Leftley  v.  Mills,  4  T.  R.  175,  the  court 
said:  "  The  noting  is  unknown  in  the  law  as 
distinguished  from  the  protest;  it  is  merely 
a  preliminary  step  to  the  protest,  and  has 
grown  into  practice  within  these  few  years." 

Where  Bill  is  Paid  Supra  Protest. — Where  a 
foreign  bill  is  paid  supra  protest  for  the 
honor  of  the  drawer  or  an  indorser,  the  bill 


may  be  protested  for  nonpayment  before  the 
payment  for  honor  is  made.  Vandewall  *. 
Tyrrell,  M.  &  M.  87,  22  E.  C.  L.  258. 

But  the  formal  instrument  of  protest  may 
be  drawn  up  or  accepted  at  any  time  after- 
wards, even  after  the  commencement  of  an 
action  by  the  person  so  paying  against  the 
drawer  or  an  indorser  for  whose  honor  the 
payment  was  made.  Geralopulo  v.  Wieler, 
10  C.  B.  690,  70  E.  C.  L.  690. 

Hour  of  Noting. — There  is  no  necessity  of 
noting  the  bill  at  the  very  moment  of  demand; 
a  noting  made  a  few  hours  afterwards  will  be 
sufficient.  Read  v.  State  Bank,  I  T.  B.  Mon. 
(Ky.)92. 

4.  Of  What  Noting  Consists. — Chitty  on  Bills 

(13th  Am.  ed.)  373. 

In  Smith  v.  Roach,  7  B.  Mon.  (Ky.)  17,  the 
court  said  that  where  the  bill  is  dishonored  the 
notary  "  notes  it  for  protest,  or  makes  a  note 
on  the  bill  in  an  abbreviated  form,  similar 
to  the  note  or  memorandum  on  the  face  of 
the  bill  in  question,  indicating  the  demand 
and  protest  for  nonacceptance  or  nonpayment 
and  the  day  when  the  bill  was  dishonored, 
and  reasons  for  the  dishonor,  if  any  are  given, 
to  which  the  notary  signs  his  name." 

5.  Where  Protest  should  he  Made. — Chitty  on 
Bills  (13th  Am.  ed.)  324.  See  also  Grigsby  v. 
Ford,  3  How.  (Miss.)  184;  Neely  v.  Morris,  2 
Head  (Tenn.)  595,  75  Am.  Dec.  753. 

Thus  a  protest  made  in  one  city  of  a  note 
payable  in  another  is  insufficient  to  sustain 
an  attachment  against  the  indorser.  H.  B. 
Clafiin  Co.  v.  Feibelman,  44  La.  Ann.  518. 

English  Bills  of  Exchange  Act. — In  England 
the  rule  as  laid  down  in  the  text  prevails  by 
statute.    Bills  of  Exchange  Act,  §  51  (6). 

An  exception  to  the  rule  is  made,  how- 
ever, when  a  bill  is  presented  through  the 
post-office  and  returned  by  post  dishonored, 
in  which  case  the  bill  may  be  protested  at  the 
place  to  which  it  is  returned,  and  on  the  day 
of  its  return,  if  received  during  business 
hours;  and  if  not  received  during  business 
hours,  then  not  later  than  the  next  business 
day.    Bills  of  Exchange  Act,  §  51,  (6),  (a). 

Moreover,  when  a  bill  drawn  payable  at 
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(5)  By  Whom  Protest  should  be  Made — Notary. — It  is  in  general  necessary 
for  protest  to  be  made  by  the  notary  personally.1 

Where  Notary  cannot  be  Found  —  Protest  by  Private  Citizen.  —  Where,  however,  no 
notary  is  to  be  found,  protest  may  be  made  by  any  substantial  or  respectable 
citizen  of  the  place  where  the  bill  or  note  is  payable.2 

d.  Protest  as  Evidence— (1)  Of  Its  Own  Authenticity. — A  certificate  of 
protest,  under  the  notarial  seal,  is  prima  facie  evidence  of  its  own  authenticity 
and  execution  in  due  form.3 


the  place  of  business  or  residence  of  some 
person  other  than  the  drawee  has  been  dis- 
honored by  nonacceptance,  it  must  be  pro- 
tested for  nonpayment  at  the  place  where  it 
is  expressed  to  be  payable,  and  no  further 
presentment  for  payment  to  or  demand  on 
the  drawee  is  necessary.  Bills  of  Exchange 
Act,  §  51  (6),  (b).  Compare  Mitchell  v.  Baring, 
10  B.&  C.  4,  21  E  C.  L.  12. 

Protest  at  Place  of  Date.  — In  White  v.  Wil- 
kinson, 10  La.  Ann.  394,  it  was  held  that 
where  a  note  was  dated  at  New  Orleans,  and 
there  was  no  proof  that  the  holder  at  ma- 
turity knew  that  the  residence  of  the  maker 
was  elsewhere,  a  protest  in  New  Orleans  was 
sufficient. 

1.  Protest  Made  by  a  Notary.  —  Sacrider  v. 
Brown.  3  McLean  (U.  S.)  481.  In  this  case 
the  court  said:  "This  [the  making  of  the 
protest]  must  be  done  by  the  officer  who  acts 
under  oath,  and  to  whose  official  acts,  duly 
certified,  the  law  gives  verity." 

Protest  must  Be  by  Notary  Making  Present- 
ment.— In  Commercial  Bank  v.  Barksdale,  36 
Mo.  563,  it  was  held  that  a  protest  made  by 
one  notary  when  another  notary  made  the 
demand  of  payment  is  not  a  legal  protest, 
though  the  notaries  were  partners  in  general 
business. 

Where  Notary  Is  the  Son  of  the  Holder. — The 
fact  that  the  notary  is  the  son  of  the  holder 
of  the  bill  protested  has  been  held  to  be  no 
objection  to  his  making  the  protest.  Eason 
v.  Isbell,  42  Ala.  456. 

Notary  Acting  under  Illegal  Authority. — In 
Todd  v.  Neal,  49  Ala.  266,  it  was  held  that 
a  protest  made  by  a  notary  public  in  New 
Orleans  in  February,  1S62,  assuming  to  act 
under  the  authority  of  the  insurrectionary 
government  then  existing  in  Louisiana,  could 
not  be  recognized  as  valid. 

Where  Notary  Is  Stockholder  in  Bank  for  Which 
Protest  is  Made.  —  In  Monongahela  Bank  v. 
Porter,  2  Watts  (Pa.)  141,  it  was  held  that 
the  protest  of  a  note  by  a  notary  public  who 
was  a  stockholder  in  the  bank  for  whose 
benefit  the  protest  was  made  is  incompetent 
evidence  to  charge  an  indorser.  Compare 
Read  v.  State  Bank,  1  T.  B.  Mon.  (Ky.)  92; 
Moreland  v.  Citizens'  Sav.  Bank  (Ky.  1895), 
y>  5.  VV.  Rep.  19. 

Whnrn  Notary  la  Cashier  of  Bank  to  Which 
Paper  Belongs.  In  Nelson  f.  Killingley  First 
Nat.  Bank,  69  Fed.  Rep.  798.  it  was  held  that, 
since  the  removal  of  the  disqualification  of 
interested  witnesses,  a  notary  who  is  the 
cashier  of  a  bank  may  legally  protest  paper 
belonging  t<>  it. 

Whoro  Notary  In  Mnkor  of  Note.  In  Dykman 
v.  Northridgc,  1  N.  Y.  App.  Div,  26,  it  was 
held  that  the  cashier  of  a  bank,  who  is  also 

4  C.  of  L.— 25.  3S5 


principal  maker  of  a  note  owned  by  the 
bank,  may  legally  protest  the  same  as  a 
notary  public. 

Protest  by  Notary  at   Place  of  Payment.-^ 

Under  statute  in  Tennessee  it  has  been  held 
that  the  protest  must  be  made  by  a  notary  ot 
the  county  in  which  the  place  of  payment  is 
fixed.  Neely  v.  Morris,  2  Head  (Tenn.)  595, 
75  Am.  Dec.  753. 

2.  Protest  Made  by  Citizen. — Durke  v.  Mc= 
Kay,  2  How.  (U.  S.)  66;  Read  v.  State  Bank. 
1  T.  B.  Mon.  (Ky.)  91.    See  also  Todd 
Neal,  49  Ala.  266. 

In  Todd  v.  Neal,  49  Ala.  266,  the  court 
said:  "The  holder  of  a  bill  of  exchange  is  not 
bound  to  rely  on  the  agency  of  a  notary  public 
in  order  to  have  his  bill  protested  upon  its 
dishonor,  though  this  is  the  most  usual  and 
convenient  practice.  If  there  be  no  legal 
notary,  then,  on  demand  and  refusal  of  pay- 
ment, it  is  sufficient  if  the  protest  be  made 
out  and  drawn  up  by  a  respectable  inhabitant 
of  the  place  where  the  bill  is  payable." 

Necessity  of  Witnesses. —  In  England  there  is 
a  statute  requiring  two  witnesses  in  the  case 
of  protest  of  inland  bills  by  private  persons. 
Bills  of  Exchange  Act,  §  94. 

And  in  the  United  Slates  it  has  been  decided 
that  a  protest  by  a  private  person  is  suffi- 
cient when  made  in  the  presence  of  credible 
witnesses.  Read  v.  State  Bank,  1  T.  B. 
Mon.  (Ky.)  91.  See  also  Todd  v.  Neal,  49 
Ala.  266. 

But  it  has  been  said  that  the  presence  of 
witnesses  is  not  absolutely  necessary.  2 
Daniel  on  Negotiable  Instruments,  £  934. 

3.  Protest  as  Evidence  of  Its  Own  Authenticity. 
—  Pierce  v.  Indseth,  106  U.  S.  546;  Ticonic 
Bank  v.  Stackpole,  41  Me.  302;  Johnson  v. 
Brown,  154  Mass.  105;  Carter  v.  Burley,  9 
N.  H.  558. 

At  Common  Law  the  rule  of  the  text  is  true 
as  applied  to  foreign  bills  of  exchange. 
Pierce  v.  Indseth,  106  U.  S.  546;  Ticonic  Bank 
v.  Stackpole,  41  Me.  302. 

And  the  common-law  rule  has  been  held 
to  apply  to  an  indorsed  promissory  note 
payable  in  another  state.  Carter  v.  Burley, 
9  N.  H.558.  In  this  case  the  court  said  :  "If 
the  protest  is  by  a  notary  and  under  seal,  the 
notarial  seal  will  furnish  prima  facie  evi- 
dence that  it  was  duly  made  according  to  the 
laws  of  the  place,  and  be  sufficient  to  admit 
the  protest  in  proof;  but  if  not  made  by  a 
notary,  or  not  under  seal,  there  must  be  evi- 
dence of  the  official  character  of  the  officer, 
and  of  the  laws  of  the  state  or  country 
where  it  was  made,  showing  that  it  was  duly 
made  according  to  the  laws  there  existing." 
But  us  to  the  necessity  of  a  seal,  see  supra, 
this  section,  The  Cert  i /note — Necessity  tf  Seal. 
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(2)  Of  Facts  Therein — (a)  Generally. — It  maybe  stated  as  a  general  rule  that 
a  certificate  of  protest  may  be  received  as  prima  facie  evidence  of  the  truth  of 
the  facts  therein  stated,1  so  far  as  they  are  within  the  scope  of  the  notary's 
official  duty.2 


Under  Statute. — By  statute  in  many  of  the 
states  making  the  certificate  of  protest  of 
any  bill  or  note,  duly  certified  by  a  notary 
public  under  his  hand  and  seal,  legal  evi- 
dence, the  rule  of  the  text  is  made  to  apply 
to  promissory  notes  and  inland  bills.  Thus 
in  Shanklin  v.  Cooper,  8  Blackf.  find.)  41,  it 
was  held  that  an  instrument  of  writing  pur- 
porting to  be  the  protest  of  a  note,  with  a 
certificate  of  notice  to  the  indorser  by  a 
notary  public  in  New  York,  was  admissible 
evidence  in  an  action  against  the  indorser 
under  statute,  without  proof  of  its  execution. 
See  also  Bradshaw  v.  Hedge,  10  Iowa  402. 
See  further,  on  this,  question,  the  statutes  of 
the  various  states. 

1.  Protest  as  Evidence  of  Facts  Therein. — • 
Townsleyz/.  Sumrall,  2  Pet.  (U.  S.)i79;  Dick- 
ins  v.  Beal,  10  Pet.  (U.S.)  572;  Pierce  v.  Ind- 
seth,  106  U.  S.  546;  Bradley  v.  Northern 
Bank,  60  Ala.  252;  Ticonic  Bank  v.  Stack- 
pole,  41  Me.  302;  Halliday  v.  McDougall, 
22  Wend.  (N.  Y.)  264;  Gordon  v.  Price,  10 
Ired.  L.  (N.  Car.)  385;  Nelson  v.  Fotterall,  7 
Leigh  (Va.)  180.  Compare  Robinson  v.  John- 
son, 1  Mo.  434. 

Evidence  Open  to  Rebuttal. — But  the  state- 
ments made  in  the  certificate  raise  but  a  pre- 
sumption and  are  open  to  rebuttal.  Spence 
v.  Crockett,  5  Baxt.  (Tenn.)  579.  In  this  case 
it  was  held  that  the  certificate  may  be  over- 
turned by  any  legal  testimony  that  will  sat- 
isfy the  tribunal  having  cognizance  of  the 
question  in  dispute  that  the  recitations  are 
in  fact  untrue,  and  it  was  held  to  be  errone- 
ous to  give  the  following  instruction:  "As 
to  the  weight  of  testimony  necessary  to  rebut 
the  certificate  of  a  notary  public  in  case  of 
protest  of  a  foreign  bill  of  exchange,  I  will 
lay  down  the  following  rule:  It  will  require 
the  testimony  of  one  credible  witness  and 
corroborating  circumstances,  or  two  cred- 
ible witnesses,  to  rebut  the  certificate  of  a 
notary  public." 

Copy  of  Original  Protest  as  Evidence.— A  copy 
of  the  original  protest  may  be  admitted  as 
evidence  of  the  facts  therein.  Pierce  v.  Ind- 
seth,  106  U.  S.  546;  Phillips  v.  Poindexter, 
18  Ala.  579;  McFarland  v.  Pico,  8  Cal.  636; 
Bryden  v.  Taylor,  2  Har.  &  J.  (Md.)  396,  3 
Am.  Dec.  554.  See  also  McAfee  v.  Doremus, 
5  How.  (U.  S.)53- 

Foreign  Bill. — Thus  a  sealed  copy  of  a 
notary's  certificate  has  been  held  to  be  suffi- 
cient evidence  of  the  protest  for  nonaccept- 
ance  of  a  foreign  bill  of  exchange.  Bryden 
v.  Taylor,  2  Har.  &  J.  (Md.)  396,  3  Am.  Dec. 
554.  The  court  in  this  case  said:  "  If  none 
but  the  original  would  be  evidence,  what  a 
situation  would  the  party  be  in  where  there 
are  different  indorsers  in  different  countries  ? 
In  such  cases  copies  must  be  sent,  and  they 
are  always  received  as  evidence." 

Promissory  Notes. — In  California  it  has  been 
held  that  a  notarial  certificate  of  presentment 
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and  demand,  and  of  protest  for  nonpayment 
of  a  promissory  note,  taken  from  the  record 
of  the  notary,  is  admissible,  and  is  prima  facie 
evidence  of  the  facts  contained  therein  in  like 
manner  as  the  original  protest.  McFarland 
v.  Pico,  8  Cal.  626. 

In  Louisiana  also  the  same  rule  has  been 
declared.  Whittemore  v.  Leake,  14  La.  392. 
See  also  McAfee  v.  Doremus,  5  How.  (U.  S.)  53. 

Copy  Authenticated  Only  by  Deposition  of 
Notary  Insufficient.— In  an  action  on  a  foreign 
bill  of  exchange  by  an  indorsee  against  his 
indorser,  the  only  evidence  of  protest  being 
depositions  by  the  notary  by  whom  the  bill 
was  protested  and  by  the  witnesses  who  at- 
tested the  protest,  and  a  copy  of  the  protest, 
which  copy,  though  appended  to  the  deposi- 
tions as  an  exhibit,  did  not  appear  to  have 
been  certified  or  authenticated  otherwise 
than  by  the  depositions,  it  was  held  that  the 
court  was  not  authorized  to  instruct  the  jury 
that  the  depositions  and  exhibit  "are  of 
themselves  sufficient  evidence  of  the  protest 
of  the  bill."  Stewart  v.  Russell,  38  Ala.  619. 
In  this  case  the  court  said:  "  In  the  present 
case  the  court  assumed  as  a  fact  that  which 
it  was  the  province  of  the  jury  to  find;  and 
however  conclusive  the  testimony  may  be 
supposed  to  have  been,  still  we  think  it  much 
safer  not  to  open  the  door  to  so  dangerous  an 
innovation." 

Law  Controlling  Admissibility  in  Evidence  of 
Protest  of  Note.— In  Carruth  v.  Walker,  8  Wis. 
252,  it  was  held  that  the  protest  is  admissible 
in  evidence  in  Wisconsin  in  proof  of  the  facts 
therein,  when  it  is  made  evidence  by  the  law 
of  Pennsylvania  where  the  note  was  made 
payable.  But  see  Kirtland  v.  Wanzer,  2. 
Duer  (N.  Y.)  278. 

In  accordance  with  the  provisions  of  the 
Minnesota  General  Statutes  (ed.  1894,  §  2275), 
making  the  certificate  of  protest  of  a  bill  or 
note  of  any  notary  of  that  or  another  state 
evidence  of  the  facts  therein  certified,  such 
a  certificate  is  competent  evidence,  in  a  fed- 
eral court  sitting  in  Minnesota,  of  the  pre- 
sentment, demand,  dishonor,  or  notice  of 
dishonor  of  a  note  drawn  in  Minnesota  and 
payable  and  protested  in  Connecticut.  Nel- 
son v.  First  Nat.  Bank,  69  Fed.  Rep.  798. 

2.  Facts  Evidenced  by  Protest  must  Be  within 
Notary's  Authority. —  Spence  v.  Crockett,  5 
Baxt.  (Tenn.)  579. 

Certificate  Stating  Presentment  in  Another 
State. — In  New  York  it  has  been  held  that  the 
certificate  of  a  notary  public  of  that  state,  of 
the  presentment  of  a  promissory  note  for 
payment  out  of  the  state,  is  not  evidence  of 
anything  stated  in  it.  Such  a  presentment, 
to  be  regarded  as  the  official  act  of  the  notary, 
it  was  said,  must  be  performed  in  that  state, 
as  it  is  only  the  official  acts  which  the  statute 
of  that  state  authorizes  to  be  proved  by  cer- 
tificate. Dutchess  County  Bank  v.  Ibbotson, 
5  Den.  (N.  Y.)  no. 
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As  to  What  Instruments  Evidence  Admissible  at  Common  Law. — At  common  law  the  rule 
as  above  stated  is  well  settled  as  regards  foreign  bills  of  exchange.1  And  it 
has  been  held  that  the  similarity  between  the  indorsement  of  notes  and  the 
drawing  and  indorsement  of  bills  is  so  great  that  the  rule  applies  also  to  an 
indorsed  note  where  the  indorser  and  the  maker  reside  in  different  states.8 
But  in  the  case  of  other  promissory  notes3  and  all  inland  bills4  a  protest  is  in- 
admissible as  evidence,  and  the  facts  required  to  establish  dishonor  must  be 
proved  as  if  no  protest  had  been  made. 

As  to  What  Instruments  Evidence  Admissible  under  Statute. — Under  statute  in  most  of  the 
states,  however,  provision  is  made  for  the  admission  of  the  protest  of  any  bill 
or  note  as  evidence  of  the  facts  contained  therein.5 

(b)  Presentment  and  Demand— Foreign  Bills. — In  cases  arising  upon  foreign  bills  it  is 
well  settled  that,  according  to  the  law  merchant,  the  protest  is  admissible  as 
prima  facie  evidence  of  the  fact  and  manner  of  presentment  and  demand.6 


1.  Protest  of  Foreign  Bill  Evidence  at  Common 
Law. — Townsley  v.  Sumrall,  2  Pet.  (U.  S.)  179; 
Dickins  v.  Beal,  10  Pet.  (U.  S.)  572;  Pierce  v. 
Indseth,  106  U.  S.  546;  Bradley  v.  Northern 
Bank,  60  Ala.  252;  Ticonic  Bank  v.  Stackpole, 
41  Me.  302;  Halliday  v.  McDougall,  22  Wend. 
(N.  Y.)  264;  Gordon  v.  Price,  10  Ired.  L. 
(N.  Car.)  385;  Nelson  v.  Fotterall.  7  Leigh 
(Va.)  180.  Compare  Robinson  v.  Johnson,  I 
Mo.  434. 

2.  Protest  of  Foreign  Note  as  Evidence. — Thus 
when  the  indorser  of  a  note  lived  in  one  state 
and  the  maker  in  another,  in  an  action 
against  the  indorser  it  was  held  that  the 
dishonor  of  the  note  might  be  proved  by  pro- 
test. Williams  v.  Putnam,  14  N.  H.  543,  40 
Am.  Dec.  204. 

But  in  New  York  a  different  rule  has  been 
declared.  Thus  it  has  been  held  in  that 
state  that  the  certificate  of  a  notary  in  New 
Orleans,  relative  to  the  demand  of  payment 
and  notice  of  dishonor  of  a  promissory 
note  payable  in  that  city,  although  legal 
proof  of  the  facts  by  a  statute  of  Louisiana, 
cannot  be  read  in  evidence  in  the  courts  of 
New  York,  though  it  had  been  indorsed  and 
the  indorser  lived  in  a  different  state  from 
that  in  which  the  maker  resided.  Kirtland 
v.  Wanzer,  2  Duer  (N.  Y.)  278. 

3.  Protest  of  Inland  Notes  Not  Evidence. — 
Smith  v.  Gibbs,  2  Smed.  &  M.  (Miss.)  479; 
Cummings  v.  Fisher,  Anth.  (N.  Y.)  1. 

4.  Protest  of  Inland  Bills  Not  Evidence. — Ran- 
del  v .  Chesapeake,  etc. ,  Canal,  1  Harr.  (Del.) 
233;  McAllister  v.  Smith,  17  111.  328,  65  Am. 
Dec.  651;  U.  S.  Bank  v.  Leathers,  10  B.  Mon. 
(Ky.)64;  Whiting  v.  Walker,  2  B.  Mon.  (Ky.) 
262. 

5.  Protest  of  Inland  Bills  and  Notes  Evidence 
under  8tatute. — Ogden  v.  Glide  well,  5  How. 
(Miss.)  179.  See  also  the  statutes  of  the 
various  states. 

8  Protest  as  Evidence  of  Presentment  of  For- 
eign Bills. — Pierce  v.  Indseth,  106  U.  S.  54ft; 
Witkowski  v.  Maxwell,  69  Miss.  56.  See  also 
Sumner  v.  Bowcn,  2  Wis.  524. 

Bill  Payablo  in  Foreign  Country. —Thus  in  an 
action  against  the  d  rawer  of  a  bill  of  exchange 
made  in  Norway,  the  certificate  of  protest 
made  in  that  country  was,  when  put  in  evi- 
dence by  the  payee,  accepted  as  proof  of  the 
presentment  of  the  bill.  Pierce  v.  Indseth, 
106  U.  S.  54w- 


Where  Bill  is  Presented  in  Country  where 
Drawn. —  But  in  Chesmer  v.  Noyes,  4  Campb. 
129,  it  was  held  that  where  a  foreign  bill  was 
payable  in  the  country  where  it  was  drawn, 
the  presentment  must  be  proved  in  the  same 
manner  as  an  inland  bill,  and  cannot  be 
proved  by  the  protest. 

Bill  Payable  in  Another  State. — Under  the 
rule  as  laid  down  in  the  text,  also  the  protest 
of  a  bill  payable  in  another  state  is  admissi- 
ble as  prima  facie  evidence  of  presentment. 

United  States. — Dickins  v.  Beal,  10  Pet. 
(U.  S.)  572;  Lonsdale  v.  Brown,  4  Wash. 
(U.  S.)  86. 

Alabama. — Phillips  v.  Poindexter,  18  Ala. 
579- 

Maine.  —  Green  v.  Jackson,  15  Me.  136; 
Warren  v.  Coombs,  20  Me.  139. 

New  Hampshire. — Grafton  Bank  v.  Moore, 
14  N.  H.  142. 

New  York. —  Halliday  v.  McDougall,  22 
Wend.  (N.  Y.)  264. 

North  Carolina. — Gordon  v.  Price,  10  Ired. 
L.  (N.  Car.)  385. 

South  Carolina. — Cape  Fear  Bank  v.  Stine- 
metz,  1  Hill  L.  (S.  Car.)  44. 

Tennessee. — Gardner  v.  State  Bank,  1  Swan 
(Tenn.)  420;  Spence  v.  Crockett,  5  Baxt. 
(Tenn.)  576. 

Thus  where  the  notary  certified  that  he 
presented  the  bill  for  payment  at  the  office  of 
the  acceptors,  the  protest  was  held  to  be 
prima  facie  evidence  of  the  truth  of  such 
statement,  which,  however,  is  open  to  re- 
buttal by  any  legal  testimony  that  will  satisfy 
the  tribunal  having  cognizance  of  the  ques- 
tion in  dispute.  Spence  v.  Crockett,  5  Baxt. 
(Tenn.)  576.  See  also  Sulzbacher  v.  Charles- 
ton Bank,  86  Tenn.  201,  6  Am.  St.  Rep.  828. 
And  this  rule  is  true  though  the  parties  are 
residents  of  the  same  state.  Freeman's 
Bank  v.  Perkins,  18  Me.  2<)2. 

As  to  Porson  to  Whom  Presentment  is  Made. — 
Where  the  protest  stated  that  the'  notary  pre- 
sented the  bill,  which  purported  to  be  drawn 
on  a  firm,  to  A.,  one  of  the  members  thereof, 
it  was  held  to  be  evidence  that  A.  was  a  mem- 
ber of  that  firm,  and  that  presentment  was 
properly  made  to  him.  Elliott  v.  White,  6 
Jones  L.  (N.  Car.)  98. 

And  the  protest  of  a  foreign  bill  has  been 
held  to  be  prima  farit  evidence,  when  the  de- 
mand was  made  of  an  agent,  to  prove  the  fact 
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Inland  Bills  and  Promissory  Notes. — By  statute  in  most  of  the  states  notarial  pro- 
tests are  made  prima  facie  evidence  of  presentment  and  demand  in  the  case  of 
inland  bills  1  and  promissory  notes.8 

(e)  Dishonor.— The  protest  of  a  foreign  bill  is  prima  facie  evidence  of  its  dis- 
honor.3 

Inland  Bills  and  Promissory  Notes. — -By  statute  in  most  of  the  states  the  protest  of 

a  notary  is  also  made  evidence  of  the  fact  of  dishonor  of  inland  bills4  and  prom- 
issory notes.5 


of  the  agency.     Phillips  v.  Poindexter,  18 

Ala.  579. 

Protest  as  Evidence  of  Due  Diligence  where  Ac- 
ceptor cannot  be  Found. — Where  the  acceptor 
of  a  bill  cannot  be  found,  the  protest  of  a 
notary  public  may  be  evidence  of  due  dili- 
gence on  the  part  of  the  holder  in  making 
inquiry  for  the  acceptor.  Thus  where  the 
protest  of  a  foreign  bill  of  exchange  drawn 
upon  a  firm  in  New  Orleans,  with  no  place  of 
payment  designated,  showed  that  the  notary 
duly  commissioned,  etc.,  had  sent  his  deputy 
several  times  to  the  office  of  the  acceptor  of 
said  bill  to  demand  payment  thereof,  but 
found  no  one  in  or  about  the  premises  of 
whom  demand  could  be  made,  whereupon  he 
did  protest,  etc.,  it  was  held  that  the  certifi- 
cate of  protest  was  sufficient  as  showing  due 
diligence  on  the  part  of  the  holder  to  find  the 
acceptor.  Union  Bank  v.  Fowlkes,  2  Sneed 
(Tenn.)  555. 

But  where  the  protest  itself  discloses  a 
want  of  due  diligence,  and  shows  that  no 
sufficient  demand  and  refusal  have  taken 
place,  it  is  of  course  no  evidence  of  these 
facts.    Nailor  v.  Bowie,  3  Md.  251. 

As  to  Person  by  Whom  Presentment  is  Made. — 
The  certificate  of  protest  of  a  foreign  bill  will 
be  evidence  of  presentment  by  the  notary 
personally,  where  such  personal  presentment 
may  be  inferred  from  the  language  used  in 
the  instrument.  McAndrew  v.  Radway,  34 
N.  Y.  511. 

But  it  has  been  held  that  the  presentment 
of  a  foreign  bill  of  exchange  for  payment  by 
a  notary  himself  cannot  be  proved  by  his 
certificate  that  the  draft  was  duly  presented, 
where  there  is  other  evidence  that  the  pre- 
sentment was  made  by  the  attorney's  clerk. 
Ocean  Nat.  Bank  v.  Williams,  102  Mass.  141. 
Compare  State  Bank  v.  Garey,  6  B.  Mon. 
(Ky.)  629. 

1.  Protest  of  Inland  Bills  Evidence  of  Present- 
ment under  Statute. — Montelius  v.  Charles,  76 
111.  303;  Trabue  v.  Sayre,  1  Bush  (Ky.)  129; 
Douglas  v.  Bank  of  Commerce  (Tenn.  1896), 
36  S.  W.  Rep.  874.  See  also  statutes  of  va- 
rious states. 

2.  Protest  of  Promissory  Note  Evidence  of  Pre- 
sentment under  Statute. — Connolly  v.  Good- 
win, 5  Cal.  220;  Poydras  v.  Bell,  14  La.  391; 
People's  Bank  v.  Brooke,  31  Md.  7,  1  Am. 
Rep.  11;  Jarvis  v.  Garnett,  39  Mo.  268. 

Evidence  Not  Conclusive. — The  protest  is 
prima  facie  evidence  of  demand  only,  and  may 
be  rebutted  by  other  evidence  Applegarth 
v.  Abbott,  64  Cal.  459;  Howard  Bank  v.  Car- 
son, 50  Md.  18;  Jarvis  v.  Garnett,  39  Mo.  268. 

Presentment  Not  Made  by  Notary  Personally. — 
In  New  York  it  has  been  held  that  a  notary's 
certificate  of  protest  of  a  promissory  note  is 


not  evidence  of  presentment  unless  made  by 
the  notary  personally.  Hunt  v.  Maybee,  7 
N.  Y.  266;  Warnick  v.  Crane,  4  Den.  (N.  Y.) 
460;  Onondaga  County  Bank  v.  Bates,  3  Hill 
(N.  Y.)  54;  Gawtry  v.  Doane,  51  N.  Y.  90. 

Thus  it  has  been  held  that  where  it  appears 
from  the  face  of  the  notarial  certificate  that 
the  notary  had  caused  the  note  to  be  pre- 
sented, it  was  held  not  to  be  admissible  in 
evidence  of  the  fact.  Warnick  v.  Crane,  4 
Den.  (N.  Y.)  460;  Onondaga  County  Bank  v. 
Bates,  3  Hill  (N.  Y.)  53. 

And  where  the  certificate  is  put  in  evidence, 
and  afterwards  it  appears  that  the  notary  did 
not  in  person  present  the  note,  the  certificate 
may  with  propriety  be  immediately  stricken 
out,  upon  the  motion  of  the  defendant;  but  the 
party  against  whom  it  is  introduced  has  not 
the  absolute  right  to  have  it  stricken  out 
when  its  effect  has  been  destroyed  by  other 
evidence;  his  proper  course  is  to  protect  him- 
self against  its  effect  by  a  proper  charge  from 
the  court.    Gawtry  v.  Doane,  51  N.  Y.  90. 

Certificate  Not  Evidence  of  Excuse  for  Failure 
to  Present — New  York  Statute. — It  has  been  held 
in  New  York  that  a  notary's  certificate  under 
the  Act  of  1833  is  evidence  only  of  the  fact  of 
presentment,  not  of  an  excuse  for  not  pre- 
senting or  demanding  payment.  Furniss  v. 
Holland,  1  Edm.  Sel.  Cas.  (N.  Y.)  470. 

3.  Protest  of  Foreign  Bills  as  Evidence  of  Dis- 
honor.—  Pierce  v.  Indseth,  106  U.  S.  546. 

Bill  Payable  in  Another  State. — This  rule  ap- 
plies to  bills  payable  in  another  state,  which 
are  regarded  by  the  law  as  foreign  bills. 
Lonsdale  v.  Brown,  4  Wash.  (U.  S.)  86;  Towns- 
ley  v.  Sumrall,  2  Pet.  (U.  S.)  170;  Phillips  v. 
Poindexter,  18  Ala.  579;  Green  v.  Jackson,  15 
Me.  136;  Ticonic  Bank  v.  Stackpole,  41  Me. 
302;  Halliday  v.  McDougall,  22  Wend.  (N.  Y.) 
264;  U.  S.  Bank  v.  Davis,  2  Hill  (N.  Y.)  451; 
Townsend  v.  Lorain  Bank,  2  Ohio  St.  345; 
Cape  Fear  Bank  v.  Stinemetz,  1  Hill  L.  (S. 
Car.  44. 

And  the  rule  applies  though  all  the  parties 
reside  in  the  same  state.  Freeman's  Bank 
v.  Perkins,  18  Me.  292;  Grafton  Bank  v. 
Moore,  14  N.  H.  142. 

But  the  protest  is  prima  facie  evidence  only, 
and  not  conclusive.  Nelson  v.  Fotterall,  7 
Leigh  (Va.)  180. 

4.  Protest  of  Inland  Bill  as  Evidence  of  Dis- 
honor under  Statute. — Trabue  v.  Sayre,  1  Bush 
(Ky.)  129;  Montelius  v.  Charles,  76  111.  303; 
Douglas  v.  Bank  of  Commerce  (Tenn.  1896), 
36  S.  W.  Rep.  874. 

5.  Protest  of  Promissory  Note  as  Evidence  of 
Dishonor  under  Statute. — Connolly  v.  Good- 
win, 5  Cal.  220. 

Surplusage.  —  It  has  been  held  that  the  state- 
ment and  manner  of  the  refusal,  where  it  is 
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(d)  Notice  of  Dishonor — aa.  Generally — Rule  at  Common  Law. — The  common-law 
rule  is  that  a  notarial  protest  is  not  admissible  as  evidence  of  notice  of  dis- 
honor to  the  party  charged,  either  in  the  case  of  bills  of  exchange1  or  of  prom- 
issory notes. a 

Rule  under  statute. — But  in  most  of  the  states  there  are  statutes  providing 
that  the  protest  of  a  foreign  or  inland  bill,  or  of  a  promissory  note,  may  be 
prima  facie  evidence  of  the  facts  therein  relative  to  notice  of  dishonor.3 


unnecessary,  can  only  be  regarded  as  sur- 
plusage. Reapers'  Bank  v.  Willard,  24  111. 
440. 

1.  Protest  of  Bill  of  Exchange  No  Evidence  of 
Notice  of  Dishonor  at  Common  Law. — The  cer- 
tificate of  a  notary  who  protested  a  foreign 
bill,  that  he  forwarded  due  notice  of  dishonor, 
though  under  his  notarial  seal,  is  no  evidence 
of  that  fact.  Real  Estate  Bank  v.  Bizzell,  4 
Ark.  i8g;  Sullivan  v.  Deadman,  19  Ark.  484; 
Schneider  v.  Cochrane,  9  La.  Ann.  235,  61 
Am.  Dec.  204;  Schorrs.  Woodlief,  23  La.  Ann. 
473;  Rochester  Bank  v.  Gray,  2  Hill  (N.  Y.) 
227;  McGarr  v.  Lloyd,  3  Pa.  St.  474. 

The  rule  is  also  true  as  regards  inland  bills. 
Rives  v.  Parmley,  18  Ala.  256. 

2  Protest  of  Promissory  Note  No  Evidence  of 
Notice  of  Dishonor  at  Common  Law.  — Couch  v. 
Sherrill,  17  Kan.  624;  Curtis  v.  Buckley,  14 
Kan.  449;  Swayze  v.  Britton,  17  Kan.  625; 
Schoneman  v.  Fegley,  7  Pa.  St.  433. 

3.  Protest  of  Foreign  Bill  as  Evidence  under 
Statute. — Thus  the  rule  is  true  of  foreign 
bills. 

Alabama.  —  Bradley  v.  Northern  Bank,  60 
Ala.  252;  Martin  v.  Brown,  75  Ala.  442. 

Georgia. — Field  v.  Thornton,  1  Ga.  306. 

Kentucky. — Harmon  v.  Wilson,  1  Duv. 
(Ky.)  323- 

Maine. — Warren  v.  Coombs,  20  Me.  139; 
Beckwith  v.  St.  Croix  Mfg.  Co.,  23  Me.  284; 
Orono  Bank  v.  Wood,  49  Me.  26. 

Maryland. — Crowley  v.  Barry,  4  Gill  (Md.) 
194. 

Missouri.  —  Burlington  First  Nat.  Bank  v. 
Hatch,  78  Mo.  13. 

New  Vork.—V.  S.   Bank  v.   Davis,  2  Hill 

(N.  Y.)45i. 

North  Carolina. — Gordon  v.  Price,  10  Ired. 
L.  (N.  Car.)  385. 

Pennsylvania. — Starr  v.  Sanford,45  Pa.  St. 
193- 

Protest  of  Inland  Bills  as  Evidence.  — In  the 

following  cases  the  rule  was  held  to  be  true 
also  in  the  case  of  inland  bills:  Whitman  v. 
Farmers'  Bank.  8  Port.  (Ala.)  258;  Leigh  v. 
Llghtfoot,  11  Ala.  935:  Rives  v.  Parmley,  18 
Ala.  256;  Coster  v.  Thomason,  19  Ala.  717; 
Pattce  v.  McCrillis,  53  Mr.  410. 

Protest  of  Promissory  Notes  as  Evidence. — 
And  the  same  is  true  of  promissory  notes. 

United  States. — Sims  v.  Hundley,  (>  How. 
(U.  S.)  1. 

Alabama. — Curry  v.  Mobile  Bank,  8  Port. 
(Ala.)  360. 

California . —  Kellogg  v.  Pacific  Box  Fac- 
tory, 57  Cal.  327;  Fisk  v.  Miller,  63  Cnl.  367. 

Connecticut.  —  Union  Bank  v.  Middlebrook, 
33  Conn.  95. 

Florida.—  Spann  v.  B.ilt/HI.  1  I'la.  338. 

Indiana. — Turner  v.  Rogers,  8  Ind.  139; 
Shanklin  v.  Cooper,  8  Black  f.  (Ind.)  41. 


Iowa. — Wamsley  v.  Rivers,  34  Iowa  463; 
Fuller  v.  Dingman,  41  Iowa  506. 

Maine. — Ticonic  Bank  v.  Stackpole,  41  Me. 
302;  Williams  v.  Smith,  48  Me.  135. 

Minnesota. — Kern  v.  Von  Phul,  7  Minn. 
426,  82  Am.  Dec.  105. 

New  Hampshire.  —  Rushworth  v.  Moore,  36 
N.  H.  188;  Simpson  v.  White,  40  N.  H.  540. 

New  York. — Union  Bank  v.  Gregory,  46 
Barb.  (N.  Y.)  98. 

Pennsylvania. — Stewart  v.  Allison,  6  S.  & 
R.  (Pa.)  324,  9  Am.  Dec.  433;  Browne  v. 
Philadelphia  Bank,  6  S.  &  R.  (Pa.)  484,  9  Am. 
Dec.  463. 

Tennessee. — Colms  v.  State  Bank,  4  Baxt. 
(Tenn.)  422. 

Virginia. — Slaughters  v.  Farland,  31  Gratt. 
(Va.)  134. 

Wisconsin. — Carruth  v.  Walker,  8  Wis.  252, 
76  Am.  Dec.  235. 

Canada.  —  Russell  v.  Crofton,  1  U.  C.  C.  P. 
428. 

Under  Statute  in  Connecticut  the  protest  of 
promissory  notes  protested  without  the  state 
is  made  prima  facie  evidence  of  notice.  Union 
Bank  v.  Middlebrook,  33  Conn.  95. 

Whei  e  Notary  Has  No  Recollection  of  Notice. — 
It  has  been  held  in  Pennsylvania  that  the  no- 
tarial certificate  of  protest  of  a  note  is  evi- 
dence of  notice  therein  set  forth,  although  the 
notary  when  examined  had  no  recollection  of 
giving  notice.  Sherer  v.  Easton  Bank,  33 
Pa.  St.  134. 

Sufficiency  of  Certificate — How  Determined. — 
The  sufficiency  in  law  of  the  notice  as  evi- 
denced by  the  notarial  certificate  must  be  de- 
termined by  the  court.  But  where  the  suf- 
ficiency involves  a  question  of  fact,  it  must 
be  submitted  to  the  jury  and  passed  upon  by 
them.     Ricketts  v.  Pendleton,  14  Md.  320. 

Evidence  in  Rebuttal. — Evidence  may  be 
given  in  rebuttal  of  the  fact  of  notice  of  dis- 
honor as  stated  in  the  certificate.  Howard 
Bank  v.  Carson,  50  Md.  18. 

A  Question  for  the  Jury  — But  where  the 
protest  is  submitted  as  evidence  of  notice,  if 
it  appears  from  other  evidence  that  the  notice 
was  not  given  by  the  notary  personally,  and 
that  he  had  no  other  knowledge  of  the  fact 
than  what  he  derived  from  the  person  em- 
ployed by  him  for  the  purpose,  who  told  him 
that  he  had  given  the  notice,  the  jury  are 
to  judge  from  a  view  of  the  whole  matter 
whether  notice  had  been  given  or  not.  Stew- 
art v.  Allison,  d  S.  it  R.  (Pa.)  324,  9  Am. 
Dec.  433. 

Law  Oovorning  Admissibility  in  Evidonce  of 
Protest  in  Proof  of  Notice.— In  Williams  v.  Put- 
nam, 14  N.  II.  543,  40  Am.  Dec.  204,  it  was 
held  that  notice  to  the  drawer  of  a  bill  must 
be  according  to  the  law  of  the  place  where 
the  hill  w.is  drawn,  and  to  the  imlorscr  of  a 
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Time  When  Statement  as  to  Notice  should  be  Made  in  Certificate. — In  Alabama  it  has 
been  held  that  the  statement  of  the  notary  as  to  service  of  notice  should  be 
made  at  the  time  of  protest,  and  that  where  it  was  indorsed  on  the  certificate 
of  protest  four  and  a  half  years  after  the  making  of  the  protest,  it  was  inadmis- 
sible in  evidence.1     But  in  Iowa  a  contrary  rule  has  been  declared.2 

Statement  of  Notice  Embodied  in  Certificate. — It  is  usual  to  embody  the  Statement 
as  to  notice  in  the  certificate  of  protest.3 

Indorsement  on  Certificate. — But  in  some  jurisdictions  an  indorsement  of  the  facts 
as  to  notice  on  the  certificate  has  been  held  to  be  sufficient.4 

Memorandum  at  Foot  of  Draft. — In  New  York  it  has  been  held  that  a  memoran- 
dum as  to  notice  at  the  foot  of  the  draft  protested  will  have  no  effect  as 
evidence,  since  it  constitutes  no  part  of  the  official  certificate.5 

statement  in  Notary's  Affidavit. — In  the  same  way  it  has  been  held  in  Virginia 
that  a  recital  as  to  notice  in  the  affidavit  of  the  notary  is  not  competent  evi- 
dence where  no  such  statement  is  made  in  the  protest.6 

Separate  Certificate. — But  in  some  states  the  notary  is  allowed  by  statute  to 
make  a  statement  as  to  notice  in  a  separate  certificate.7 

bb.  The  Fact  of  Notice. — The  certificate  is  evidence  only  of  the  facts  therein 
recited,  and  it  will  not  be  evidence  of  notice  of  dishonor  when  it  is  not  stated 
that  such  notice  was  given.8 

cc.  Manner  of  Giving  Notice. — Moreover,  to  constitute  the  certificate  evi- 
dence of  due  notice,  it  has  been  held  that  it  should  state  the  manner  in  which 
the  notice  was  given.9    Thus  where  the  certificate  of  protest  of  a  promissory 


bill  or  note  according  to  the  law  of  the  place 
where  his  indorsement  was  made;  and  that 
consequently,  where,  according  to  the  law  of 
the  place  where  a  note  was  indorsed,  the  pro- 
test was  not  evidence  of  the  fact  of  notice, 
this  law  must  govern.  See  also  Turner  v. 
Rogers,  8  Ind.  139;  Corbin  v.  Planters'  Nat. 
Bank,  87  Va.  661,  24  Am.  St.  Rep.  673. 

But  in  Orono  Bank  v.  Wood,  49  Me.  28,  it 
was  held  that  the  rule  of  law  as  to  protest  as 
evidence  of  notice  was  governed  by  the  law 
of  Pennsylvania  in  a  case  where  a  bill  was 
drawn  payable  in  that  state. 

1.  Boggs  v.  Branch  Bank,  10  Ala.  970. 

2.  Chatham  Bank  v.  Allison,  15  Iowa  357. 

3.  Statement  of  Notice  Embodied  in  Certificate. 
—  Martin  v.  Brown,  75  Ala.  442.  And  see 
cases,  as  to  notice  of  dishonor,  throughout 
the  article. 

Statement  of  Notice  Written  Apart  from  Body 
of  Certificate. — In  Jordan  v.  Long,  109  Ala. 
414.  it  was  held  that  the  certificate  of  protest 
is  not  bad  in  any  part  on  account  of  the  fact 
that  its  recital  of  the.  giving  of  notice  was 
written  below  the  notary's  official  seal  and 
hence  apart  from  the  body  of  the  certificate. 

Necessity  of  Notary's  Affidavit. — Under  stat- 
ute in  Missouri  the  protest,  to  be  evidence  of 
the  notice,  must  be  verified  by  the  notary's 
affidavit.     Faulkner  v.  Faulkner,  73  Mo.  327. 

By  statute  in  Virginia  such  affidavit  was  at 
one  time  required.  Walker  v.  Turner,  2 
Gratt.  (Va.)  534. 

4.  Indorsement  of  Notice  on  Certificate. — 
Chatham  Bank  v.  Allison,  15  Iowa  357. 

In  Canada  it  has  been  held  that  the  certifi- 
cate of  a  notary,  signed  by  him,  of  notice  sent 
indorsed  on  the  protest,  instead  of  being  writ- 
ten "  at  the  foot  of  or  embodied  in  "  the  pro- 
test, sufficiently  complied  with  Act  7  Vict., 
c.  4.  Lyman  v.  Boulton,  8  U.  C.  Q.  B.  323. 
See  also  Russell  v.  Crofton,  I  U.  C.  C.  P.  428. 


5.  Memorandum  of  Notice  at  Foot  of  Draft. — 

Vergennes  Bank  v.  Cameron,  7  Barb.  (N.  Y.) 
144. 

6.  Recital  of  Notice  in  Notary's  Affidavit.— 

Walker  v.  Turner,  2  Gratt.  (Va.)  536. 

7.  Separate  Certificate  of  Notice. — Martin  v. 
Brown,  75  Ala.  442;  Shepherd  v.  Jonte,  14 
La.  246;  Delavigne  v.  Arnet,  14  La.  437. 

8.  The  Fact  of  Notice  must  be  Stated. — Hobbs 
v.  Chemical  Nat.  Bank,  97  Ga.  524;  Sather  v. 
Rogers,  10  Iowa  231;  Walker  v.  Turner,  2 
Gratt  (Va.)  534. 

Due  Diligence  in  Seeking  to  Give  Notice. — But 
it  has  been  held  that  where  the  notary  has 
exercised  due  diligence  in  making  inquiry 
for  the  party  to  be  notified,  but  without  suc- 
cess, the  protest  may  be  admitted  as  evi- 
dence of  this  fact.  Delavigne  v.  Arnet,  14 
La.  437.  Compare  Reier  v.  Strauss,  54  Md. 
278,  39  Am.  Rep.  390. 

In  Thorp  v.  Craig,  10  Iowa  461,  the  court 
said  :  "We  do  not  regard  the  usual  protest, 
without  any  statement  therein  of  notice  to 
the  drawer  or  indorser  of  nonpayment,  such 
sufficient  evidence,  of  itself,  of  such  notice  as 
will  entitle  the  holder  to  recover.  Such  no- 
tice must  be  proved  either  by  the  certificate 
of  the  notary  that  the  same  was  given,  or  by 
evidence  other  than  the  protest." 

9.  Manner  of  Giving  Notice  should  be  Stated. 
— Faulkner  v.  Faulkner,  73  Mo.  337;  Burk  v. 
Shreve,  39  N.  J.  L.  214. 

Mailing  Notice.— In  Faulkner  v.  Faulkner, 
73  Mo.  337,  the  court  said  :  "  The  certificate 
is  also  objectionable  in  that  it  fails  to  state 
how  or  in  what  way  the  notary  gave  notice 
to  Malcolm,  the  indorser.  Had  it  stated  that 
the  notary  had  mailed  to  Malcolm,  at  the 
proper  post-office,  the  usual  papers,  this 
would  have  been  sufficient." 

But  in  Slaughters  v.  Farland,  31  Gratt. (Va.) 
134,  where  the  certificate  certified  as  to  "  no- 
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note  stated  that  the  notary  "  duly  gave  notice  to  the  indorsers  of  the  nonpay- 
ment thereof,"  it  was  held  to  be  insufficient  evidence  of  due  notice,  ki  that  it 
did  not  state  the  manner  of  giving  or  sending  notice.1  On  the  other  hand,  it 
has  been  held  that  where  the  certificate  recites  that  the  notary  gave  "  written 
notice  to  the  indorser  "  of  a  note,  it  was  equivalent  to  saying  that  he  placed 
"a  written  notice  in  the  indorser's  hands."  8  In  the  same  way,  where  the 
certificate  stated  that  the  notary  "duly  notified  the  indorser,"  it  was  prima 
facie  evidence  that  the  indorser  was  "actually  or  personally  served  with  the 
proper  notice."  3 

dd.  Time  of  Giving  Notice. — In  addition  to  stating  the  manner  of  giving 
notice,  it  seems  to  be  the  better  doctrine  that  the  certificate,  to  be  evidence  of 
due  notice,  should  state  the  time  of  giving  such  notice,  since  there  is  no  pre- 
sumption that  notice  was  given  at  the  proper  time.4 

ee.  Place  of  Giving  Notice — Recital  in  Protest  of  Delivery  at  Residence  or  Place  of  Busi- 
ness.— If  the  certificate  states  that  service  of  notice  was  made  by  delivering 
the  notice  at  the  residence  or  place  of  business  of  the  person  to  be  notified,  it 
will  be  prima  facie  evidence  of  that  fact.5 

Recital  of  Mailing  Notice  to  Place  of  Residence  or  Business. — Moreover,  a  statement  in 
the  certificate  that  the  notice  was  deposited  in  the  post-office  and  properly 
directed  to  the  drawer  or  indorser  at  his  place  of  residence  or  place  of  business 
will  be  presumptive  evidence  thereof.6 

tice  for  drawer  and  two  first  indorsers  at 
Tappahannock,  Virginia,  and  to  last  indors- 
ers in  person,  at  Fredericksburg,"  etc.,  it 
was  held  that  the  language  implied  notice  to 
the  former  parties  through  the  mail. 

Nonreceipt  of  Notice  in  Rebuttal.  —  Under 
statute  in  Minnesota  it  has  been  held  that 
evidence  of  the  nonreceipt  of  notice,  standing 
alone  and  uncorroborated,  is  not  sufficient  to 
overcome  the  probative  force  of  the  solemn 
official  certificate  of  a  notary  public  that  he 
deposited  notice  in  the  post-office.  Wilson 
v.  Kirhards,  28  Minn.  337;  Roberts  v.  Wold, 
6]  Minn.  291.  See  also  Bettis  v.  Schreiber, 
31  Minn.  329. 

Hut  in  New  York  it  has  been  held  that  a 
notarial  certificate  reciting  due  mailing  and 
direction  of  a  notice  of  dishonor  is  presump- 
tive evidence  only,  and  evidence  that  the 
party  never  received  the  notice  is  competent 
to  show  that  it  was  not  so  mailed  and  di- 
rected. Townsend  v.  Auld,  24  Civ.  Pro. 
Rep.  (N.  Y.  C.  PI.)  181.  10  Misc.  Rep.  (N.  Y.) 
343.  Compare  Gawtry  v.  Doanc,  51  N.  Y.  84; 
Arnold  v.  Rock  River  Valley  Union  R.  Co.,  5 
Duer  (S.  Y.)  207. 

Prepayment  of  Postage. — Where  there  is  a 
statement  in  the  certificate  setting  forth  the 
fact  that  notice  has  been  properly  mailed,  it 
is  sufficient  without  further  statement  as  to 
prepayment  of  postage.  Hrooks  v.  Day,  11 
Iowa  46;  Rogers  v.  Stevenson,  16  Minn.  68; 
Pier  v.  Heinrichshoffen,  67  Mo.  163,  29  Am. 
Rep.  501. 

1.  Murk  v.  Shrevc,  39  N.  J.  I..  214. 

2.  O'Ncil  v.  Dickson,  11  Ind.  253. 

3.  Hcttis  v.  Schreiber,  31  Minn.  329.  Hut 
in  this  case  it  was  further  held  that  when  it 
was  made  to  appear  in  the  trial  that  the  in- 
dorser never  in  fact  received  notice,  it  de- 
volved on  the  holder  of  the  note  to  prove 
facts  showing  the  exercise  of  such  diligence 
as  the  law  recogni/cs  as  equivalent  to  actual 
notice.  If  the  service  was  in  fact  made  by 
mail  at  the  actual  or  reputed  place  of  rcsi- 
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dence  of  the  indorser,  it  should  be  made  so  to 
appear  either  by  the  notarial  certificate  or 
evidence  aliunde. 

4.  Time  of  Giving  Notice.  — Burk  v.  Shreve. 
39  N.  J.  L.  218. 

In  Tennessee,  however,  it  has  been  held 
that  it  is  unnecessary  to  state  the  time  when 
notice  was  given,  since  a  notary  is  a  public 
officer,  and  when  he  certifies  that  he  has 
done  an  official  act  it  must  be  presumed  that 
he  has  done  it  correctly,  unless  some  statute 
or  rule  of  law  prescribes  a  particular  mode, 
until  the  contrary  appears.  Golladay  v. 
Bank  of  the  Union,  2  Head  (Tenn.)  57. 

5.  Delivery  at  Place  of  Business  or  Residence. 
— Thus  the  certificate  of  a  notary  staling 
that  he  has  duly  notified  all  the  parties  to  a 
promissory  note  of  the  protest  thereof,  by 
addressing  a  letter  to  each  of  them  and  by 
delivering  said  letter  at  his  place  of  business 
to  a  person  of  discretion  having  charge 
thereof,  is  prima  facie  evidence  of  that  fact. 
Kellogg  v.  Pacific  Box  Factory,  57  Cal. 
327. 

Statements  Held  to  be  Sufficient. — Where  the 
certificate  simply  stated  that  notice  to  the 
indorsers  was  "  left  at  their  offices,"  without 
otherwise  describing  the  place,  it  was  held 
to  be  sufficient.  Curry  v.  Mobile  Bank,  8 
Port.  (Ala.)  360. 

Where  a  notary  certified  that  he  left  notice 
at  the  domicil  of  the  indorser,  it  was  held  to 
be  sufficient  though  the  certificate  did  not 
show  that  he  delivered  the  notice  to  some 
person  in  the  house.  Manaduc  v.  Kitchen, 
3  Rob.  (I. a.)  261,  38  Am.  Dec.  237. 

Statement  Hold  Not  to  Be  Sufficient.  —  But  the 
certificate  of  a  notary  that  notice  was  given 
to  an  indorser  by  a  letter  "delivered  to  the 
defendant's  barkeeper,  he  not  being  in,"  has 
been  held  to  be  insufficient  in  not  mention- 
ing the  place  at  which  the  delivery  to  the 
barkeeper  was  made.  Saul  v.  Brand,  1  La, 
Ann.  95. 

6    Mailing  to  Roiidencc  or  Place  of  Bminow. 
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Particular  Place  Named  Not  Presumed  to  be  Residence  or  Place  of  Business. — But  where  it 

appears  from  the  certificate  that  notice  was  sent  by  mail  to  a  party  at  a  par- 
ticular place,  without  stating  that  the  place  named  was  his  place  of  business 
or  residence,  it  has  been  held  that  no  presumption  will  arise  that  such  was  the 
fact.1  A  contrary  view,  however,  has  been  sustained  by  some  courts,  on  the 
ground  that  it  is  fair  to  presume,  in  the  absence  of  evidence  to  the  contrary, 
that  the  notary,  who  is  a  public  officer,  has  ascertained  where  the  party  lived, 
and  has  correctly  stated  his  place  of  residence.2 

where  No  Place  is  Named. — In  some  jurisdictions  it  has  been  held  that  where 
the  certificate  recites  that  the  notary  notified  the  drawer  or  indorser,  it  will  be 
prima  facie  evidence  of  the  notice,  though  no  place  is  specified  at  which  notice 
was  given.3 


Brennan  v.  Vogt,  97  Ala.  647;  Loud  v.  Mer- 
rill, 45  Me.  521;  Wilson  v.  Richards,  25  Alb. 
L.  J.  10. 

1.  No  Presumption  that  Place  Named  Is  Resi- 
dence or  Office. — Sprague  v.  Tyson,  44  Ala. 
338;  Planters',  etc.,  Bank  v.  King,  9  Ala.  280; 
Sullivan  v.  Dcadman,  19  Ark.  484;  Turner  v. 
Rogers,  8  Ind.  139;  Stiles  v.  Inman,  55  Miss. 
472.  See  also  People's  Bank  v.  Scalzo,  127 
Mo.  164. 

Thus  where  a  note  was  made,  indorsed,  and 
payable  in  Ohio,  and  the  protest  stated  that 
notice  was  sent  by  mail  addressed  to  the  in- 
dorser at  New  Albany,  Indiana,  it  was  held 
that  there  was  no  presumption  that  the  in- 
dorser resided  at  New  Albany,  and  that  hence 
the  certificate  was  insufficient.  Turner  v. 
Rogers,  8  Ind.  139. 

2.  Place  to  Which  Notice  Sent  Presumed  Resi- 
dence.— Leggw.  Vinal,  165  Mass.  555;  Linkous 
v.  Hale,  27  Gratt.  (Va.)  668.  See  also  U.  S. 
Bank  v.  Smith,  11  Wheat.  (U.  S.)  171. 

Thus  in  debt  against  the  indorsers  of  a 
protested  note  discounted  at  a  bank  at  C, 
the  protest  of  the  notary  stated  that  he 
"  placed  in  the  post-office  of  this  place  four 
written  notices,  one  directed  to  the  payer 
and  one  directed  to  H.  &  L.  at  B.,  Virginia, 
indorsers,  informing  them,"  etc.  On  de- 
murrer to  the  evidence  it  was  held  that  the 
jury  would  have  been  warranted  to  infer 
from  this  evidence  that  the  residence  of  the 
defendants  was  in  B.,  and  upon  a  demurrer 
to  the  evidence  the  court  must  make  the 
same  inference.  Linkous  v.  Hale,  27  Gratt. 
(Va.)  668. 

Iowa.  —  In  Bradshaw  v.  Hedge,  10  Iowa 
402,  it  was  held  that  where  a  certificate  of 
protest  stated  that  the  notice  of  protest  was 
sent  by  mail  to  the  address  of  the  indorser 
at  a  certain  place,  it  will  not  be  assumed  that 
the  place  named  is  the  residence  of  the  in- 
dorser. 

But  in  a  later  decision  in  the  same  state  it 
was  held  that  where  the  certificate  of  a  no- 
tary public  expressly  stated  that  he  noti- 
fied the  indorser  of  a  promissory  note  of 
the  nonpayment  of  the  maker,  and  then 
stated  that  he  gave  the  notice  by  deposit- 
ing a  written  and  printed  copy  thereof  in 
the  mail,  directed  to  the  indorser  at  a 
certain  place,  such  certificate  established  a 
prima  facie  case  against  the  indorser,  and 
that  the  onus  was  upon  him  to  show  that  the 
place  named  was  not  his  post-office  address, 
and  that  the  notice  did  not  accomplish  the 


result  certified  to.  Wamsley  v.  Rivers,  34 
Iowa  463.  The  court,  upon  a  rehearing  in 
this  case  (34  Iowa  466),  said,  in  affirming  and 
commenting  upon  the  decision  rendered  on 
the  first  hearing,  that  "the  opinion  holds 
that  when  the  certificate  of  the  notary  ex- 
pressly states  that  he  notified  the  makers 
and  indorsers,  and  then  states  the  mode  in 
which  he  did  it,  the  credit  due  his  certifi- 
cate of  his  acts  as  notary  will  generate  a 
presumption,  a  prima  facie  proof,  that  the 
mode  adopted  accomplished  the  result  certi- 
fied to,  unless,  of  course,  in  the  nature  of 
things,  it  could  not  do  so.  In  other  words, 
the  bare  certificate  of  the  notary  that  he 
notified  the  makers  and  indorsers  is  itself 
prima  facie  evidence  that  they  were  notified. 
If  he  specifies  the  mode  in  which  he  did 
it,  such  specification  does  not  destroy  the 
prima  facie  case,  nor  render  it  necessary  to 
prove  that  such  mode  would  effectuate  such 
result,  unless,  indeed,  it  should  appear 
affirmatively  that  the  mode  adopted  could 
not  have  done  so.  But  if  the  notary  only 
certify  the  mode  he  adopted  to  give  the 
notice,  and  not  to  the  fact  that  he  did  give  it, 
then,  unless  it  further  appears  that  such 
mode  would  effectuate  notice,  the  certificate 
does  not  make  a  prima  facie  case."  See  also 
Fuller  v.  Dingman,  41  Iowa  506. 

3.  Where  Place  of  Giving  Notice  Is  Not  Speci- 
fied in  Protest. — Bettis  v.  Schreiber,  31  Minn. 
329;  Golladay  v.  Bank  of  the  Union,  2  Head 
(Tenn.)  57.  See  also  Wamsley  v.  Rivers,  34 
Iowa  463:  Fuller  v.  Dingman,  41  Iowa  506. 
Compare  Faulkner  v.  Faulkner,  73  Mo.  337. 

Service  Presumed  to  be  Personal. — Thus  in 
Bettis  v.  Schreiber,  31  Minn.  329,  where  the 
certificate  recited  that  the  notary  "duly  no- 
tified the  indorser)"  and  contained  nothing 
more  as  to  any  notice  given  to  the  defendant, 
it  was  held  to  be  prima  facie  evidence  that 
the  indorser  was  personally  served  with  no- 
tice. See  also  O'Neil  v.  Dickson,  11  Ind.  253. 

Presumption  in  Favor  of  Correctness  of  Notary's 
Acts. — In  Golladay  v.  Bank  of  the  Union,  2 
Head  (Tenn.)  57,  it  was  held  that  where  pro- 
test stated  that  the  notary  notified  the  indor- 
ser, it  was  unnecessary  to  state  the  post-office 
to  which  the  note  was  sent,  since  the  notary 
is  a  public  officer,  and  when  he  certifies  that 
he  has  done  an  official  act  it  must  be  pre- 
sumed that  he  has  done  it  correctly,  unless 
some  statute  or  rule  of  law  prescribes  a  par- 
ticular mode,  until  the  contrary  appears. 

New  York. — But  in  New  York  it  seems  that 
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ff.  Person  by  Whom  Notice  is  Given. — Under  statute  in  Netv  York  it  has  been 
held  to  be  sufficient  to  say  positively  that  the  service  of  notice  was  made,  with- 
out stating  by  whom  this  was  done,  the  presumption  being  that  the  notary  made 
the  service  himself.1 

gg.  Contents  of  Notice. — It  is  very  generally  held  to  be  unnecessary  for  the 
certificate  to  state  the  contents  of  the  notice.  Thus  where  the  protest  recites 
that  due  notice  of  dishonor  has  been  given,  it  seems  to  be  the  prevailing  rule 
that  it  will  be  prima  facie  evidence  that  the  notice  contained  a  statement  of  all 
the  facts  necessary  to  hold  the  party  to  be  charged  liable.2 

(e)  Collateral  Facts. — A  protest  may  not  be  received  as  evidence  of  any  facts  it 
may  contain  collateral  to  and  independent  of  presentation,  refusal,  and  notice.3 


the  certificate,  to  be  presumptive  evidence  of 
due  service  of  notice,  shall  specify  the  re- 
puted place  of  business  of  the  party  to  whom 
notice  was  given  and  the  post-office  nearest 
thereto.  Townsend  v.  Auld,  24  Civ.  Pro.  Rep. 
(N.  Y.  C.  PI.)  181,  10  Misc.  Rep.  (N.  Y.)  343. 

1.  Ketchum  v.  Barber,  4  Hill  (N.  Y.)  224, 
affirmed  in  7  Hill  (N.  Y.)  444. 

Certificate  as  to  Service  by  Another. — Under 
statute  in  Louisiana  it  has  been  held  that 
where  the  notary  certified  that  notices  of  pro- 
test were  served  on  the  indorsers  by  letters 
delivered  to  them  by  L.,  etc.,  this  certificate 
was  insufficient.  The  notary  cannot  certify  as 
to  what  was  done  by  another  so  as  to  bind  an 
indorser.    Shepherd  v.  Jonte,  14  La.  246. 

2.  Protest  need  Not  State  Contents  of  Notice. — 
Barstow  v.  Hiriart,  6  La.  Ann.  98;  Bettis  v. 
Schreiber,  31  Minn.  329.  See  also  Union  Bank 
v.  Middlebrook,  33  Conn.  95;  Wamsley  v. 
Rivers,  34  Iowa  463;  Stewart  v.  Allison,  6  S.  & 
R.  (Pa.)  324.  9  Am.  Dec.  433;  Slaughters  v. 
Farland,  31  Gratt.  (Va.)  134. 

In  Burk  v.  Shreve,  39  N.  J.  L.  218,  the 
court  said:  "  Proof  that  notice  of  protest  was 
given,  without  proof  of  its  contents,  is  prima 
facte  evidence  of  sufficient  notice.  The  notice 
being  in  the  indorser's  possession,  and  within 
his  power  to  produce,  will  be  presumed  to 
have  been  in  due  form,  in  the  absence  of  evi- 
dence to  the  contrary." 

In  Maine  it  has  been  held  that  when  the  of- 
ficial certificate  of  a  notary  public  states  that 
he  duly  notified  the  indorser,  it  is  sufficient 
prima  facie  to  charge  the  indorser,  because  the 
notary  could  not  properly  say  he  had  notified 
him  unless  he  had  given  him  notice  of  a  de- 
mand as  well  as  of  nonpayment  of  the  note. 
Thus  a  notarial  certificate  to  the  effect  that  a 
notary  exhibited  the  note  at  the  place  of 
business  of  the  promisors  and ,  demanding  pay- 
ment thereof,  was  answered  by  the  person  in 
charge  that  the  promisors  had  left  no  funds 
there  to  pay  the  said  note,  and  that,  said  note 
remaining  unpaid,  he  duly  notified  the  indors- 
ers by  written  notices  sent  them  by  mail,  and 
that  this  was  done  at  the  request  of  proper 
authority,  the  time  limited  and  grace  having 
expired,  affords  reasonable  inference  that  he 
stated  substantially  these  facts  in  the  written 
notices  which  he  sent.  I.ewiston  Falls  Bank 
t.  Leonard,  43  Me.  144.  See  also  Battce  v. 
McCrillis,  53  Me.  410;  Ornno  Bank  v.  Wood,  49 
Me.  26.  Compare  Bradley  v.  Davis,  26  Me. 
43. 

But  in  Page  v.  Gilbert,  no  Mo.  485.  it  was 
held  that  a  statement  in  the  official  certificate 


of  a  notary  that  he  "delivered  notice  of  the 
nonpayment  of  said  note  to  "  the  indorser, 
naming  him,  "  demanding  payment  of  him," 
was  insufficient  to  charge  the  indorser,  on  the 
ground  that  the  words  "  duly  notified,"  or 
their  equivalent,  were  not  used  in  the  certifi- 
cate. See  also  Union  Bank  v.  Humphreys, 
48  Me.  172. 

In  California,  where  the  certificate  simply 
stated  that  "  notice  of  protest"  was  served, 
without  disclosing  the  form  of  the  notice 
given,  it  was  held  to  be  prima  facie  evidence 
of  notice  that  the  note  in  question  had  been 
dishonored  upon  due  presentation  and  de- 
mand. McFarland  v.  Pico,  8  Cal.  626.  See 
also  Kellogg  v.  Pacific  Box  Factory,  57  Cal. 
327. 

In  Arew  York,  under  statute,  it  has  been 
held  that  the  certificate  of  a  notary  public  set- 
ting forth  the  note,  the  protest  thereof,  and 
that  "  due  notice"  has  been  served  on  the  in- 
dorser, stating  also  the  manner  of  service,  is 
prima  facie  sufficient,  without  stating  the  con- 
tents of  the  notice.  Seneca  County  Bank  v. 
Neass,  3  N.  Y.  442. 

In  A'ew  Hampshire  it  has  been  held  that 
where  a  notary  certifies,  in  the  protest  of  a 
promissory  note,  that  he  deposited  in  the  post- 
office  a  notice  directed  to  the  indorser,  if  it 
shall  appear  that  such  notice  was  deposited 
at  the  proper  time  and  was  properly  directed 
such  a  certificate  is  to  be  received  as  prima 
facie  evidence  that  such  written  notice  con- 
tained a  statement  of  all  the  facts  necessary  to 
charge  the  indorser.  Simpson  v.  White,  40 
N.  H.  540. 

Afar)  land. — Where  the  protest  of  a  note 
payable  generally,  after  stating  demand,  re- 
fusal to  pay,  etc.,  added  that  written  notices 
were  addressed  to  the  indorsers  "  informing 
them  that  it  had  not  been  paid  by  the  drawer 
thereof,  and  that  they  would  be  held  respon- 
sible for  its  payment,"  it  was  held  that  this 
notice  was  clearly  insufficient,  as  it  did  not 
inform  the  indorsers  of  a  demand  and  refusal. 
Nailor  v.  Bowie,  3  Md.  252.  Sec  also  Farm- 
ers' Bank  v.  Bowie,  4  Md.  290. 

Wisconsin.— \\.  has  been  held  that  the  stat- 
ute in  Wisconsin  which  makes  the  certificate 
of  a  notary  presumptive  evidence  of  the  ser- 
vice of  notice  of  the  protest  does  not,  in  any 
way,  change  the  requisites  or  substance  of  the 
notice,  or  dispense  with  proof  of  what  the 
notire  was.    Sumner  V,  Bowcn,  2  Wis.  524; 

Duckerl  v.  Von  Llleinthal,  11  Wis.  56. 

3.  Protest  Not  Evidence  of  Collatitrnl  Facts. — 

Wccms  «'.  Farmers'  Bank,  15  Md.  233. 
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On  this  ground  it  lias  been  Held  that  a  statement  in  a  protest  of  a  bill  of  ex- 
change, that  the  party  on  whom  the  demand  was  made  was  "  one  of  the  admin- 
istrators"  of  the  acceptor,  does  not  establish  the  fact  of  the  death  of  the 
acceptor  and  of  the  granting  of  letters  of  administration  on  his  estate  to  such 
party.1  For  this  reason  also  it  has  been  held  that  a  protest  is  inadmissible  in 
evidence  to  prove  the  reason  given  for  nonacceptance  or  nonpayment  of  a  bill 
or  note.2  On  the  same  ground  it  has  been  held  that  the  fact  of  diligent  search 
and  inquiry  for  the  indorser  of  a  note,  for  the  purpose  of  giving  notice  of  dis- 
honor to  him,  cannot  be  proved  by  the  protest  of  the  note.3 

(3)  Where  Certificate  of  Protest  is  Destroyed  or  Lost. — Under  statute  in 
New  York-  it  has  been  held  that  the  facts  in  a  protest  of  a  promissory  note 
cannot  be  proved  by  showing  that  a  notarial  certificate  stating  those  facts  has 
existed  and  has  been  lost,  since  the  statute  creates  a  species  of  evidence 
unknown  to  the  common  law;  and  where  it  cannot  be  produced,  proof  of  the 
facts  must  be  made  in  the  usual  manner.4  But  in  the  same  state  it  has  been 
held  that  in  such  case  a  second  certificate  may  be  given  by  the  notary,  and  may 
be  read  in  evidence  with  the  same  force  and  effect  as  the  original.5 

(4)  Protest  as  Secondary  Evidence. — Independent  of  statutory  enactment, 
the  protest  of  an  inland  bill  or  promissory  note  authenticated  in  the  usual  way, 
by  the  notary's  signature  and  official  seal,  though  not  competent  as  evidence 
in  chief,  may,  after  the  death  of  the  notary,  be  good  secondary  evidence  of  due 
demand,  refusal,  and  notice  of  dishonor.6 


1.  Weems  v.  Farmers'  Bank,  15  Md.  232. 
So  also  under  statute  in  Alabama  it  has  been 

held  that  the  protest  of  a  promissory  note, 
stating  that  notice  of  the  protest  was  given 
to  the  agent  of  the  indorser,  is  not  admis- 
sible as  evidence  of  the  agency,  since  this  is 
not  one  of  the  facts  enumerated  in  the  statute 
allowing  the  protest  as  evidence.  O'Connell 
■v.  Walker,  I  Port.  (Ala.)  263. 

2.  Reason  for  Refusal  of  Acceptance  or  Payment. 
— Thus  a  statement  inanotarial  protest  ofthe 
reason  given  by  the  treasurer  of  the  United 
States  for  refusing  payment  of  a  treasury  note 
has  been  held  not  to  be  evidence  in  an  action 
to  recover  the  nominalvalueofthenoteofone 
from  whom  the  plaintiff  received  it.  Moored. 
Worthington,  2  Duv.  (Ky.)  307. 

Also  a  statement  in  a  protest  of  an  inland 
bill  for  nonacceptance,  that  the  reason  given 
by  the  drawee  for  nonacceptance  was  that  he 
had  no  effects  of  the  drawer,  has  been  held  not 
to  be  evidence  of  the  want  of  effects.  Dumont 
v.  Pope.  7  Blackf.  (Ind.)  367. 

3.  Reier  v.  Strauss,  54  Md.  278,  39  Am.  Rep. 
39°- 

But  in  Louisiana  it  has  been  held  that  where 
the  certificate  stated  that  notices  to  an  in- 
dorser were  deposited  in  the  post-office  in  New 
Orleans,  directed  to  him  in  that  place,  "the 
notary  not  being  able  to  find  him  after  diligent 
inquiry  from  the  other  indorser  and  other  per- 
sons," it  was  prima  facie  evidence  that  due 
diligence  was  used  to  find  the  residence  of 
the  indorser.  Delavigne  v.  Arnet,  14  La  437. 
See  also  Preston  v.  Daysson,  7  La.  7. 

Moreover,  it  has  been  held  that  a  protest 
may  be  evidence  of  due  diligence  in  making 
inquiry  for  the  acceptor  for  the  purpose  of 
making  demand.  Union  Bank  v.  Fowlkes,  2 
Sneed  f'l'enn.)  555. 

4.  Dutchess  County  Bank  v.  Ibbotson,  5 
Den.  (N.  Y.)  no. 

Alteration  of  Certificate. — Under  statute  in 


Alabama  it  has  been  held  that  the  fact  that 
a  protest  of  a  promissory  note  "had  been 
erased  in  three  several  places "  is  not  of 
itself,  as  a  matter  of  law,  sufficient  ground 
for  rejecting  it  as  evidence.  Tyree  v.  Rives, 
57  Ala.  173. 

5.  Lost  Certificate  —  Duplicate. — Kellam  v. 
McKoon,  31  Hun  (N.  Y.)  519. 

Circumstances  Excusing  Want  of  Seal.  — 
Where  the  original  sealed  protest  of  a  for- 
eign bill  of  exchange  was  destroyed  by  fire, 
and  the  notary  who  made  the  protest  testi- 
fied that  he  was  at  the  time  a  notary  public 
duly  commissioned,  that  his  term  of  office 
had  expired,  that  no  successor  to  him  had 
been  or  could  be  appointed,  and  that  the  laws 
of  the  state  gave  him  no  authority  to  certify 
any  document  under  his  former  notarial  seal, 
it  was  held  that  a  copy  of  the  protest  taken 
from  his  notarial  record  and  sworn  to  by 
himself,  being  the  best  evidence  of  which  the 
nature  of  the  case  admitted,  was  sufficient  to 
supply  the  want  of  a  seal.  McGarr  v.  Lloyd, 
3  Pa.  St.  474. 

6.  Protest  as  Secondary  Evidence.— Nicholls 
v.  Webb,  8  Wheat.  (U.  S.)  326;  Porter  v. 
Judson,  x  Gray  (Mass.)  175  ;  Halliday  v. 
Martinet,  20  Johns.  (N.  Y.)  168,  11  Am.  Dec. 
262. 

Thus  the  protest  of  a  promissory  note 
found  among  the  papers  of  a  notary  public 
after  his  death  has  been  held  to  be  competent 
secondary  evidence  of  the  acts  of  the  notary 
stated  therein  respecting  presentment,  de- 
mand, and  refusal.  Porter?'.  Judson,  1  Gray 
(Mass.)  175.  See  also  Halliday  v.  Martinet, 
20  Johns.  (N.  Y.)  168.  11  Am.  Dec.  262. 

Also  the  protest  of  a  promissory  note,  to- 
gether with  the  deposition  of  the  notary's 
daughter  as  to  his  ordinary  methods  of  pro- 
cedure in  regard  to  protest,  is  admissible  in 
evidence,  after  his  decease,  to  prove  demand 
of  payment,  refusal,  and  notice  of  nonpay- 
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The  Reason  of  the  Rule  is  not  because  the  protest  of  a  promissory  note  or  inland 
bill  is  necessary  and  strictly  an  official  act,  as  in  the  case  of  a  foreign  bill,  but 
because  notaries  are  usually  employed  for  that  purpose  by  holders  of  notes  or 
inland  bills,  and  are  trustworthy  persons  conversant  with  such  business,  and 
therefore  suitable  and  proper  agents  to  be  so  employed.1 

(5)  Protest  Used  to  Assist  Notary  s  Memory. — A  notary  public,  being  called 
upon  as  a  witness  to  prove  the  facts  of  demand,  refusal,  and  notice  of  dishonor 
of  a  promissory  note  or  inland  bill,  may,  at  common  law,  use  his  protest  or 
notarial  record  to  refresh  his  memory.8  And  the  statement  of  the  notary, 
that  although  he  has  no  recollection  of  the  facts,  yet  he  is  satisfied  of  the 
truth  of  them  from  his  certificate  to  that  effect,  is  competent  evidence  in  proof 
of  such  facts.3  Moreover,  the  protest  itself  has  been  held  to  be  admissible  in 
evidence  under  such  circumstances.4 


ment.  Nicholls  v.  Webb,  8  Wheat.  (U.  S.) 
326. 

In  Homes  v.  Smith,  16  Me.  181,  33  Am. 
Dec.  650,  it  was  held  that  a  copy  of  the 
record  of  a  deceased  notary,  duly  attested  by 
the  clerk  of  the  court  in  the  county  where 
such  record  is  filed,  is  admissible  in  evidence 
to  prove  demand  and  notice  under  statute 
1821,  c.  101,  "  concerning  notaries  public." 

Inland  Bills  — South  Carolina. — Under  statute 
in  South  Carolina  it  has  been  held  that  the 
protest  of  an  inland  bill  by  a  notary  who  is 
dead,  or  who  resides  out  of  the  district  where 
the  suit  is  brought,  may  be  evidence  as  well 
of  notice  to  the  indorser  as  of  a  demand  on 
the  drawer.  Dobson  v.  Laval,  4  McCord  L. 
(S.  Car.)  57. 

Protest  of  Foreign  Bill— Evidence  of  Notice. — 
It  has  been  held  that  the  protest  of  a  foreign 
bill  of  exchange  may  be  received  as  secon- 
dary evidence  of  notice  of  dishonor  where 
the  notary  making  the  protest  is  dead.  Hal- 
liday  v.  McDougall,  20  Wend.  (N.  Y.)  81. 
Hut  upon  a  review  of  the  same  case  in  Halli- 
day  v.  McDougall,  22  Wend.  (N.  Y.)  264.it 
was  held  to  be  unnecessary  for  the  purposes 
of  the  case  to  inquire  whether  the  statement 
in  the  protest  of  the  deceased  notary  was  of 
itself  sufficient  evidence  of  notice  of  the  dis- 
honor of  the  bill. 

A  Notary's  Memoranda,  in  the  same  way 
as  protests,  after  the  notary's  decease  are 
from  necessity  good  secondary  evidence,  be- 
cause it  is  in  the  usual  course  of  his  duty 
and  business  to  keep  such  memoranda. 
Poole  v.  Dicas,  I  Bing.  N.  Cas.  649,  27  E.  C. 
L.  529;  Welsh  v.  Barrett,  15  Mass.  380;  Bar- 
nard v.  Planters'  Bank,  4  How  (Miss.)  98  ; 
Gawtry  v.  Doane,  51  N.  Y.  84  ;  Hart  v.  Wil- 
son. 2  Wend.  (N.  Y.)  513  ;  Butler  v.  Wright, 
2  Wend.  (N.  Y.)  369. 

Memoranda  of  Notary's  Clerk. — Also  entries 
by  the  deceased  clerk  of  a  notary,  of  present- 
ment and  demand  of  a  note,  made  in  the  ordi- 
nary and  usual  way  in  a  register  kept  by  the 
notary  for  that  purpose,  are  competent  evi- 
dence to  prove  such  presentment  and  demand. 
Gawtry  v.  Doane,  51  N.  V-  84- 

Hut  the  register  of  a  deceased  notary  will 
not  be  received  in  evidenre  where  the  entries 
therein  were  made  by  his  clerk  who  is  still 
alive,  though  he  be  gone  out  of  the  jurisdic- 
tion of  the  court  and  cannot  be  found  on 
diligent  inquiry.  Wilbur  7'.  Scldcn,  6  Cow. 
(N.  Y.)  162. 


Memoranda  of  a  Private  Citizen. — In  Barka- 
low  v.  Johnson,  16  N.  J.  L.  398,  it  was  held 
that  the  memoranda  of  a  deceased  cashier  of 
a  bank,  as  to  demand  of  payment  and  notice 
of  nonpayment,  were  inadmissible  in  evi- 
dence, the  cashier  being  neither  a  notary 
public  nor  a  justice  of  the  peace. 

But  in  Welsh  v.  Barrett,  15  Mass  380,  the 
book  of  the  deceased  messenger  of  a  bank, 
in  which  he  had,  in  the  course  of  his  duty, 
entered  memoranda  of  demand  and  notice  to 
the  promisors  and  indorsers  upon  notes  left 
in  the  bank  for  collection,  was  received  in 
evidence  of  a  demand  on  the  maker,  and 
notice  to  the  defendant  as  indorser,  of  a  note 
so  left  for  collection. 

1.  Reason  of  Rule  Allowing  Protest  as  Secondary 
Evidence.  —  Nicholls  v.  Webb,  8  Wheat.  (U.  S.) 
326  ;  Porter  v.  Juds<>n,  1  Gray  (Mass.)  176. 

2.  Protest  Used  to  Refresh  Notary's  Memory.— 
Sasscer  v.  Farmers'  Bank,  4  Md.  409. 

3.  Thus  where  a  notary  states  upon  exami- 
nation that  he  does  not  remember  having 
given  notice  of  the  protest,  but  is  satisfied 
that  he  did  so  from  his  certificate  to  that 
effect,  the  notice  is  sufficiently  proven.  Worley 
v.  Waldran,  3  Sneed  (Tcnn  )  54S  ;  Martin  v. 
Smith  (Mich.  1896),  66  N.  W.  Rep.  61.  See 
also  Bliss  v.  Paine,  11  Mich.  92. 

Cannot  Refresh  Memory  by  Writing  of  An- 
other.— Where  the  protest  has  been  made  by 
the  cashier  of  a  bank,  it  has  been  held  that  a 
notary  public,  when  called  upon  to  give  tes- 
timony in  a  cause,  cannot  refresh  his  memory 
from  such  protest,  for,  as  he  did  not  perform 
the  services  and  has  no  personal  knowledge 
of  the  transaction,  he  would  have  no  mem- 
ory to  be  refreshed  or  strengthened  by  look- 
ing at  what  the  cashier  had  written  on  the 
subject.  Barkalow  v.  Johnson,  16  N.  J.  L. 
397- 

4.  Protest  Itself  Admitted.— Miller  r\  Hack- 
ley,  5  Johns.  (N.  Y.)  375,  4  Am.  Dec.  372; 
Martin  v.  Smith  (Mich.  1896),  66  N.  \V. 
Rep.  61. 

Thus  the  original  protest  of  nonpayment 
of  a  promissory  note  lias  been  held  to  be 
admissible  in  evidence  when  the  notary 
who  made  it  testifies  that  it  was  drawn  up  at 
the  time  of  the  demand  of  payment,  and  that 
he  believes  the  facts  stated  therein  to  be 
true  and  to  have  occurred,  else  he  would  not 
have  certified  to  their  occurrence  as  notary, 
but  that  he  has  no  Independent  recollection 
of  the  (acts.     Spatin  v.    Ballzcll,  I   Fla.  338. 
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(6)  Admissibility  of  Extrinsic  Evidence  in  Aid  of  Protest — As  Regards  Foreign 
Bills.  —  For  the  purpose  of  proving  facts  necessary  to  establish  the  protest  of  a 
foreign  bill,  extrinsic  evidence  is  not  admissible,  either  as  a  substitute  for  the 
protest  or  as  supplying  any  omissions  therein.1 

As  Regards  Inland  Bills  and  Promissory  Notes. — But  since  the  statutes  making  the 
protests  of  inland  bills  and  promissory  notes  evidence  are  permissive  merely, 
it  is  clear  that  the  facts  necessary  to  charge  the  drawer  or  an  indorser  may  be 
proved  by  other  evidence  ;a  and  so  it  is  well  settled  that  the  holder  may  supply 
any  omission  in  the  notarial  protest,  however  material,  by  independent  proof, 
provided  it  be  not  inconsistent  with  or  contradictory  of  that  contained  in  the 
protest.3 

e.  NOTARIAL  FEES — For  Protest  of  Foreign  Bills.  —  Where  a  protest  is  required 
by  the  law  merchant,  as  in  the  case  of  a  foreign  bill,  notarial  fees  are  a  legal 
sharge  on  the  part  of  the  holder.4 

Also,  for  the  purpose  of  proving  notice  of 
dishonor  to  the  indorsers  of  a  promissory  note, 
the  certificate  of  a  notary  public  made  at  the 
time  of  protesting  the  note  for  nonpayment, 
and  annexed  to  the  protest  itself,  has  been 
held  to  be  admissible  in  evidence  in  connec- 
tion with  the  testimony  of  the  notary  to  the 
effect  that  the  certificate  is  genuine,  and  that 
though  he  has  no  recollection  of  the  facts 
stated  therein,  or  any  of  them,  he  is  satisfied 
of  their  truth,  because  he  would  not  have 
certified  them  had  he  not  been  convinced  of 
their  truth  at  the  time.  Allen  v.  State  Nat. 
Hank,  60  Ga.  347. 

Entry  by  Notary's  Clerk. — Also  an  entry 
made  by  the  notary's  clerk  in  his  employer's 
books  as  to  the  presentment  of  a  note  and 
notice  of  nonpayment,  supplemented  with 
the  oath  of  the  clerk  that  such  entry  would 
not  have  been  made  if  the  acts  had  not  been 
done,  has  been  held  to  be  competent  evidence 
to  go  to  the  jury  of  the  acts  of  the  witness 
in  the  premises,  though  he  has  no  further 
recollection  on  the  subject.  Cole  v.  Jessup, 
10  N.  Y.  96. 

1.  Extrinsic  Evidence  Inadmissible  as  Substi- 
tute for  Protest  of  Foreign  Bill. — Ocean  Nat. 
Bank  v.  Williams,  102  Mass.  141;  Carter  v. 
Union  Bank,  7  Humph.  (Tenn.)  550,  46  Am. 
Dec.  89;  Union  Bank  v.  Fowlkes,  2  Sneed 
(Tenn.)  560.  Compare  Witkowski  v.  Max- 
well, 69  Miss.  56. 

Thus  it  has  been  held  that  the  fact  of  non- 
payment can  only  be  proved  by  protest,  and 
cannot  be  supplied  by  witnesses  or  in  any 
other  way.  Phoenix  Bank  v.  Hussey,  12  Pick. 
(Mass.)  483;  Ocean  Nat.  Bank  v.  Williams, 
102  Mass.  143. 

Memorandum  of  Notary. — In  Chase  v.  Tay- 
lor, 4  Har.  &  J.  (Md.)  54,  it  was  held  that  no 
evidence  of  protest  of  a  foreign  bill  for  non- 
acceptance  can  be  given  without  producing 
the  protest  itself,  or  a  copy  thereof,  from  the 
books  of  the  notary,  or  proving  that  the  said 
books  and  the  original  protest  are  lost,  and 
that  consequently  a  memorandum,  namely, 
"  6th  June,  1807,  John  Irvin,  N.  P.,"  noted  at 
the  foot  of  a  bill,  was  not  competent  evidence 
to  go  before  the  jury,  though  the  notary 
making  such  memorandum  had  since  died. 

2.  In  Derickson  v.  Whitney,  6  Gray  (Mass.) 
248,  it  was  held  that  due  presentment  and 
protest  of  an  inland  bill  of  exchange  for  non- 
acceptance  and  nonpayment  may  be  proved 
by  the  admission  of  the  drawee. 
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3.  Extrinsic  Evidence  Admissible  in  Aid  of 
Protest  of  Note  or  Inland  Bill. — Graham  v. 
Sangston,  1  Md.  59;  Sasscer  v.  Farmers' 
Bank,  4  Md.  409;  Derickson  v.  Whitney,  6 
Gray  (Mass.)  248;  Ketchum  v.  Barber,  4  Hill 
(N.  Y.)  224,  affirmed  in  7  Hill  (N.  Y.)  444; 
Colms  v.  State  Bank,  4  Baxt.  (Tenn.)  422; 
Terbell  v.  Jones,  15  Wis.  253.  See  also  Mar- 
tin v  Brown,  75  Ala.  442. 

Omission  as  to  Presentment.  —  Thus  where 
there  was  a  defect  in  the  certificate  in  not 
stating  where  the  demand  of  a  note  was  made, 
it  was  held  that  the  defect  might  be  remedied 
by  the  oral  testimony  of  the  notary.  Seneca 
County  Bank  v.  Neass,  5  Den.  (N.  Y.)  334. 
See  also  Magoun  v.  Walker,  49  Me.  419. 

Omission  as  to  Dishonor. — In  the  same  way 
where  the  certificate  fails  to  state  sufficient 
facts  in  reference  to  notice  of  dishonor,  such 
omission  may  be  supplied  by  other  inde- 
pendent proof.  Wetherall  v.  Garrett.  28  Md. 
455;  Sasscer  v.  Farmers'  Bank,  4  Md.  409; 
Graham  v.  Sangston,  1  Md.  59;  Ketchum  v. 
Barber,  4  Hill  (N.  Y.)  224,  affirmed  in  7  Hill 
(N.  Y.)  444;  Colms  v.  State  Bank,  4  Baxt. 
(Tenn.)  422.  See  also  Nailor  v.  Bowie,  3  Md. 
251. 

Omission  as  to  Notice  of  Dishonor. — WThere  a 
notary  stated  in  his  certificate  that  the  notice 
of  protest  was  served  at  the  residence  of  the 
indorser,  in  the  hands  of  his  wife,  and  it  ap- 
pears by  the  indorser's  testimony  that  he 
received  the  notice,  a  mistake  as  to  the  name 
of  a  street  in  designating  the  locality  of  the 
residence  will  not  be  held  fatal.  Cadillon  v. 
Rodriguez,  25  La.  Ann.  79. 

And  in  New  York  it  has  been  held 
that  when  the  certificate  of  protest  re- 
cited the  deposit  in  the  post-office  of  notice 
of  protest,  postage  prepaid,  addressed  to  the 
defendant,  "  Thos.  Auld,  New  York,"  and 
failed  to  specify  the  reputed  place  of  residence 
of  the  party  to  whom  notice  was  given,  and 
the  post-office  nearest  thereto,  as  required  by 
statute,  it  was  held  that  it  was  still  evidence 
of  the  fact  if  duly  certified,  and  proof  aliunde 
was  admissible  to  show  that  the  post-office 
to  which  the  notice  was  sent  was  the  party's 
proper  post-office.  Townsend  v.  Auld,  24 
Civ.  Pro.  Rep.  (N.  Y.  C.  Pl.l  181,  10  Misc. 
Rep.  (N.  Y.)  343.  See  also  People's  Bank  v. 
Scalzo,  127  Mo.  164. 

4.  Notarial  Fees  on  Protest  of  Foreign  Bill. — 
Thus  in  Ticknor  v.  Branch  Bank,  3  Ala.  135, 
it  was  held  that  if  the  acceptor  of  a  bill  fails 
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Protest  of  Inland  Bill  or  Promissory  Note. — On  the  other  hand,  where,  as  in  the 
■case  of  an  inland  bill  or  promissory  note,  no  protest  is  required  although  per- 
mitted by  statute  for  purposes  of  evidence,  it  has  been  held  that  notarial 
expenses  cannot  be  recovered  ; 1  but  there  is  authority  for  a  contrary  view.2 

Note  without  Indorser. — It  is  well  settled,  however,  that  where  a  note  is  without 
an  indorser  protest  is  absolutely  useless,  and  hence  the  protest  fee  is  not 
chargeable  against  the  maker.3 

Where  Note  Has  a  Guarantor. — And  though  there  is  a  guarantor  of  the  note,  it 
has  been  held  that  protest  is  unnecessary  to  fix  his  liability;  and  hence,  in  an 
action  by  the  payee  against  the  maker  and  the  guarantor,  protest  damages  are 
not  recoverable.4 

4.  Notice  of  Dishonor — a.  Definition. — Notice  of  dishonor  means  notifica- 
tion of  dishonor  ;  and  the  mere  fact  that  the  party  to  be  charged  has  knowledge 
of  the  dishonor  will  not  be  sufficient.5 

b.  Necessity  of  Notice — (i)  To  Fix  Liability  of  Dratver  or  Indorser — 
(a)  Generally. — Where  a  bill  of  exchange  has  been  presented  for  acceptance,6  or 
a  bill  or  note  has  been  presented  for  payment,7  and  acceptance  or  payment  has 


to  pay  it  at  maturity,  so  that  it  is  neces- 
sary to  protest  it  in  order  to  charge  the 
drawer  and  indorser  with  damages,  the  ac- 
ceptor is  liable  to  refund  to  the  holder  the 
notarial  fees.  In  this  case  the  court  said:  "  It 
would  not  be  pretended  but  that  the  drawer 
and  indorser  would  be  bound  to  refund  to  the 
holder  the  notarial  fees,  and  that  they  might 
look  to  the  acceptor  for  reimbursement.  This 
being  the  case,  it  is  not  conceived  why  the 
acceptor  should  not  be  primarily  liable  to  the 
holder." 

1.  i  Parsons  on  Notes  and  Bills  646;  John- 
son v.  Fulton  Bank,  29  Ga.  261. 

2.  Thus,  in  an  action  against  the  indorser 
of  a  promissory  note,  it  was  held  that  the  fees 
of  protest  were  a  proper  item  in  the  assess- 
ment of  damages.  Merritt  v.  Benton,  10 
Wend.  (N.  Y.)  117. 

3.  German  v.  Ritchie,  9  Kan.  106;  Noyes 
v.  White,  9  Kan.  640;  Cramer  v.  Eagle  Mfg. 
Co.,  23  Kan.  400;  Waddell's  Succession,  44 
La.  Ann.  361. 

4.  VVoolley  v.  Van  Volkenburgh,  16  Kan.  20. 

5  Notice  of  Dishonor  Denned.  —  Burgh  v. 
Lcggc,  5  M.  &  W.  418;  Carter  v.  Flower,  16  M. 
&  W.  749;  In  re  Leeds  Banking  Co.,  L.  K.  1 
Eq.  1;  Jagger  v.  National  German-American 
B.ink,  53  Minn.  386;  Juniata  Bank  v.  Hale, 
16  S.  &  R.  (Pa.)  157,  16  Am.  Dec.  558;  Old  Do- 
minion Bank  v.  McVeigh,  29  Gratt.  (Va.)  559; 
Brown  v.  Ferguson,  4  Leigh  (Va.)  37,  24  Am. 
Dec.  707. 

Presence  of  Indorser  at  Time  of  Presentment 
Insufficient  to  Constitute  Notice  — The  presence 
of  <>nc  of  the  indorscrs  of  a  note  when  the 
holder  presented  it  to  the  maker  at  maturity 
for  payment  has  been  held  not  to  amount 
to  constructive  notice  Grant  v.  Spencer,  1 
Mont,  130.  Compart  Citizens'  Sav.  Bank  v. 
Hays.  96  Ky.  365. 

6  Notice  of  Nonacceptance  to  Charge  Drawer 
or  Indorser— England.— Menard  v.  Hirst,  5 
Burr.  2672;  Roscow  v.  Hardy,  12  East  434; 
Bartlctt  v.  Benson,  14  M.  Si  W.  733. 

A  lit  hit  in  a.  —  Kiggs  v.  McDonald,  1  Ala.  641. 

Kentucky.  —  digging  v.  Morrison,  4  Dana 
(Kv.l  ion;  Lawrence  v.  Ralston,  3  Bibb  (Ky.) 
102. 


Maryland.- -Philips  v.  M'Curdy,  1  Har.  & 
J.  (Md.)  187. 

Massachusetts.  —  Stanton  v.  Blossom,  14 
Mass.  116,  7  Am.  Dec.  198. 

New  Jersey. — Ribble  v.  Jefferson,  10  N.  J. 
L.  139. 

New  York. — Miller  v.  Hackley,  5  Johns. 
(N.  Y.)  375,  4  Am.  Dec.  372. 

Arorth  Carolina.  —  Austin  v.  Rodman,  I 
Hawks  (N.  Car.)  194,  9  Am.  Dec.  630. 

Virginia.  —  Thompson  v.  Cumming,  2 
Leigh  (Va.)  321.  Compare  Willock  v.  Riddle, 
5  Call  (Va.)  358. 

Notice  of  Qualified  Acceptance. — Where  the 
holder  elects  to  take  a  qualified  acceptance, 
notice  of  the  qualification,  and  not  notice  of 
dishonor,  should  be  given  to  the  party  to  be 
charged.  Chalmers  on  Bills  of  Exchange 
(5th  ed.)  141;  Sebag  v.  Abitbol,  4  M.  &  S. 
466;  Rowe  v.  Young,  2  Brod.  &  B.  165,  6  E. 
C.  L.  83.  See  supra,  this  title,  Acceptance  of 
a  Bill  of  Exchange — Qualified  and  Conditional 
Acceptances. 

7.  Notice  of  Dishonor  by  Nonpayment  Necessary 
— England.  —  Darrach  v.  Savage,  I  Show.  155; 
Dagglish  v.  Wcathcrby.  2  W.  Bl.  747;  Rush- 
ton  v.  Aspinall,  Doug.  679;  Bridges  v. 
Berry,  3  Taunt.  130;  Leach  v.  Hewitt,  4 
Taunt.  731. 

Canada.  —  dart  v.  McDougall,  25  Nova  Sco- 
tia 38. 

United  States.  —  Alexandria  Bank  v.  Young. 
2  Cranch  (C.  C.)  52;  Magruder  v.  Union 
Bank,  3  Pet.  (U.  S.)  87. 

Arkansas. — Ruddcll  v.  Walker,  7  Ark.  457; 
Anderson  v.  Yell,  15  Ark.  9;  Winston  v. 
Richardson,  27  Ark.  34. 

Connecticut. — Dwight  v.  Scovil,  2  Conn.  654. 

Illinois.  —  Walker  v.  Rogers,  40  III.  278,  S9 
Am.  Dec.  348;  Bowes  v.  Industrial  Bank,  58 
III.  App.  49S. 

Indiana. — Ford  v.  Booker,  53  Ind.  395. 

Iowa.  —  Red  Oak  Bank  -\Orvis,40  Iowa  332. 

Kansas. — Liggett  r.  Weed,  7  Kan.  274. 

Louisiana. — Grief!  v.  Kirk,  15  La.  Ann. 
320;  Blum  v.  Bidwell,  20  La.  Ann.  43;  Letch- 
ford  v.  Richard,  20  La.  Ann.  138;  Abott  v. 
Borgc,  20  La.  Ann.  372;  Eichelbergcr  v. 
Pike,  22  La.  Ann.  142. 
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been  refused,  the  holder,  in  order  to  hold  the  drawer  or  an  indorser  liable,  must 
give  him  notice  of  the  dishonor. 


Maine. — National  Shoe,  etc.,  Bank  v.  Good- 
ing, 87  Me.  337. 

Massachusetts.  —  New  England  Bank  v. 
Lewis,  2  Pick.  (Mass.)  125;  Creamer  v. 
Perry,  17  Pick.  (Mass.)  332,  28  Am.  Dec.  297; 
Webber  v.  Matthews,  101  Mass.  481;  Rice  v. 
Wesson,  11  Met.  (Mass.)  400. 

Michigan. — Stewart  v.  Port  Huron  First 
Nat.  Bank,  40  Mich.  348. 

Minnesota. — Coon  v.  Pruden,  25  Minn.  105. 

Mississippi. — Capitol  State  Bank  v.  Lane, 
52  Miss.  677. 

New  Jersey. — Disborough  v.  Vanness,  8  N. 
J.  L.  231. 

New  York. — Cayuga  County  Bank  v.  War- 
den, 1  N.  Y.  413. 

North  Carolina. — Long  v.  Stephenson,  72 
N.  Car.  569. 

South  Carolina.  —  Kilpatrick  v.  Heaton,  3 
Brev.  (S.  Car.)  92;  Galpin  v.  Hard,  3  Mc- 
Cord  L.  (S.  Car.)  394,  15  Am.  Dec.  640.  See 
also  Carolina  Sav.  Bank  v.  Florence  Tobacco 
Co.,  45  S.  Car.  373. 

Vermont.  —  Nash  v.  Harrington,  1  Aik. 
(Vt.)  39- 

Virginia. — Davis  v.  Poland,  92  Va.  225. 

West  Virginia. — Shields  v.  Farmers'  Bank, 
5  W.  Va.  254. 

See  also  Pattillo  v.  Alexander,  96  Ga.  60 
(declaring  the  common  law).  For  law  under 
statute  in  Georgia,  see  infra,  this  note. 

Georgia. — Under  statute  in  Georgia  it  is 
provided  that  when  bills  of  exchange  and 
promissory  notes  are  made  for  the  purpose 
of  negotiation,  or  intended  to  be  negotiated 
at  any  chartered  bank,  and  the  same  are  not 
paid  at  maturity,  notice  of  the  nonpayment 
thereof,  and  of  the  protest  of  the  same  for 
nonpayment  or  nonacceptance,  must  be  given 
to  the  indorsers  thereon;  but  that  protest  is 
not  necessary  to  bind  indorsers,  except  (1) 
when  a  paper  is  made  payable  on  its  face  at 
a  bank  or  banker's  office;  (2)  when  it  is  dis- 
counted at  a  bank  or  banker's  office;  (3)  when 
it  is  left  at  a  bank  or  banker's  office  for  col- 
lection. Code  of  Georgia,  1882,  §  2781; 
Hartridge  v.  Wesson,  4  Ga.  101;  McLaren  v. 
Marine  Bank,  52  Ga.  131. 

A  national  bank  has  been  held  to  be  a 
chartered  bank  within  the  meaning  of  this 
statute.     Falk  v.  Rothschild,  61  Ga.  595. 

The  requirement  as  to  notice  exists  also 
where  the  paper  is  payable  at  the  agency  of 
a  chartered  bank.  Beckvvith  v.  Carleton,  14 
Ga.  691;  Butler  v.  Marine  and  F.  Ins.  Bank, 
18  Ga.  517. 

Where  the  place  of  payment  is  stated  in 
the  alternative,  as  where  the  paper  is  made 
payable  "at  either  of  the  banks  in  Macon," 
it  has  been  held  that  such  paper  is  payable 
at  a  chartered  bank  within  the  meaning  of 
the  statute,  and  hence  notice  will  be  neces- 
sary.   Hoadley  v.  Bliss,  9  Ga.  303. 

Where,  however,  paper  is  made  payable 
on  its  face  "at  bank  of  Banks  &  Brother," 
which  bank  is  not  chartered,  but  is  simply  a 
private  banking  office,  no  notice  is  necessary 
in  order  to  charge  an  indorser.  Banks  v. 
Besser,  56  Ga.  199. 


And  generally  where  the  paper  is  not 
made  payable  for  the  purpose  of  negotiation, 
or  intended  to  be  negotiated  at  a  chartered 
bank,  notice  will  not  be  required.  Hart- 
ridge v.  Wesson,  4  Ga.  101. 

It  was  at  one  time  held,  however,  that  the 
above  statute  applied  only  to  indorsers,  and 
did  not  alter,  repeal,  or  annul  the  common- 
law  right  of  drawers  to  notice  of  nonaccept- 
ance or  nonpayment.  Davies  v.  Byrne,  10  Ga. 
329;  Hall  v.  Davis,  41  Ga.  614. 

But  where  a  person  drew  a  bill  not  in- 
tended for  negotiation  at  a  chartered  bank, 
making  it  payable  to  himself,  and  indorsed 
it  over  to  a  third  party,  it  was  held  that  the 
right  of  the  drawer  was  the  same  as  that  of 
an  indorser,  and  consequently  no  notice  was 
required.  Gilbert  v.  Seymour,  44  Ga.  63; 
Holmes  v.  Pratt,  34  Ga.  558. 

At  present,  however,  it  is  held  that  in 
every  case  of  a  suit  against  the  drawer  of  a 
bill  not  made  for  the  purpose  of  negotiation, 
nor  intended  to  be  negotiated  at  any  char- 
tered bank,  it  is  necessary  to  show  notice  of 
dishonor.  Williams  v.  Lewis,  69  Ga.  835; 
Pannell  v.  Phillips,  55  Ga.  618,  where  the 
court  said :  "  It  is  true  the  wt>rd  '  drawer  '  is 
not  in  the  Act  of  1826.  But  if  the  drafts  had 
been  drawn  by  the  defendants,  payable  to 
their  own  order,  and  they  had  indorsed  the 
same,  they  would  not  have  been  entitled  to 
notice  as  such  indorsers.  Why  should  they 
be  entitled  to  notice  as  drawers  and  not 
entitled  to  notice  as  indorsers  under  the 
statute?  The  true  intent  and  meaning  of 
the  Act  of  1826  was  to  dispense  with  both 
protest  and  notice  in  regard  to  the  class  of 
paper  contained  in  the  record,  including  the 
drawers  as  well  as  the  indorsers  thereof;  and 
such  is  believed  to  have  been  the  interpre- 
tation and  construction  of  that  act  by  the 
courts  of  this  state,  including  this  court." 

Under  Statute  in  Texas  it  is  provided  that 
"  the  holder  of  any  bill  of  exchange  or 
promissory  note,  assignable  or  negotiable 
by  law,  may  secure  and  fix  the  liability  of 
any  drawer  or  indorser  of  such  bill  of  ex- 
change, and  every  indorser  of  such  promis- 
sory note,  without  protest  or  notice,  by  insti- 
tuting suit  against  the  acceptor  of  such  bill 
of  exchange,  or  against  the  maker  of  such 
promissory  note,  before  the  first  term  of  the 
district  or  county  court  to  which  the  suit 
can  be  brought  after  the  right  of  action  shail 
accrue,  or  by  instituting  suit  before  the 
second  term  of  said  court  after  the  right  of 
action  shall  accrue,  and  showing  good  cause 
why  suit  was  not  instituted  before  the  first 
term  next  after  the  right  of  action  accrued." 
Rev.  Stat.  .Texas  (1895)  90;  McGary  v.  Mc- 
Kenzie,  38  Tex.  216. 

Notice  to  Drawer  or  Indorser  by  Payor  for 
Honor. — The  person  who  pays  a  bill  supra 
protest  is  considered  as  an  indorsee  or  holder 
under  those  for  whom  he  paid  it,  and  should 
give  notice  to  them  of  its  dishonor,  other- 
wise they  are  not  subject  to  refund.  Goodall 
v.  Polhill,  1  C.  B.  233,  50  E.  C.  L.  233. 

And  this  rule  has  been  held  to  be  true 
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Notice  to  Drawer  Unnecessary  to  Charge  Indorser.  —  However,  to  charge  the  indors&r 

of  a  bill,  it  is  sufficient  that  notice  is  given  to  him,  and  it  need  not  be  given 
to  the  drawer.1 

Notice  to  Successive  indorsers. — Where  there  are  successive  indorsers  of  a  bill  or 
note,  the  holder  may,  if  he  choose,  give  notice  to  all  of  them  so  as  to  fix  the 
liability  of  all.2  Such  notice  from  the  holder  to  all  the  parties  will  inure  to 
the  benefit  of  each  party  who  stands  behind  him  on  the  paper.3  But  the 
holder  need  not  notify  all  the  indorsers  in  order  to  fix  the  liability  of  the  par- 
ticular indorser  receiving  notice;  he  is  only  required  to  notify  the  indorser  to 
whom  he  desires  to  look  for  payment.  Thus  the  holder's  immediate  indorser, 
receiving  regular  notice,  will  not  be  discharged  by  the  neglect  of  the  holder  to 
give  notice  to  a  previous  indorser,  for  the  reason  that  the  holder  may  not 
know,  and  is  not  supposed  to  know,  the  residence  of  any  of  the  parties  except 
the  one  who  has  indorsed  the  paper  to  him.4  Nor  is  the  holder's  liability 
changed  though  he  live  a  near  neighbor  to  the  prior  indorser,  since  the  rule, 
being  reasonable  and  easily  understood,  should  not  be  encumbered  with  excep- 
tions that  will  render  it  uncertain.5    But  if  the  indorser  receiving  notice  wishes 

even  though  notice  of  dishonor  has  been 
given  previous  to  the  payment  for  honor. 
Wood  v.  Pugh,  7  Ohio,  pt.  ii.,  156. 

Presumption  as  to  Damage.  —  It  seems  to 
have  been  the  law  in  England  at  one  time, 
that  where  the  drawer  or  an  indorser  set  up 
the  want  of  notice  as  a  defense,  it  was  neces- 
sary to  show  that  some  damage  had  been 
sustained  by  such  default  of  the  holder. 
Meggadow  v.  Holt,  12  Mod.  15;  Butler  v. 
Play,  1  Mod.  27;  Bickerdike  v.  Bollman,  1 
T.  R.  406. 

But  it  is  well  settled  now  that  it  is  a  pre- 
sumption of  law  that  the  drawer  or  the  in- 
dorsersare  prejudiced  by  theomission  of  the 
holder  to  give  notice.  Chitty  on  Bills  327; 
Whitfield  v.  Savage,  2  B.  &  P.  280;  Orr  v. 
Maginnis,  7  East  359;  Dennis  v.  Morrice,  3 
Esp.  N.  P.  158;  Hill  v.  Heap,  D.  &  R.  N.  P. 
57,  16  E.  C.  L.  435- 

1  Notice  to  Drawer  Unnecessary  to  Charge 
Indorser — England.  —  Heylyn  v.  Adamson,  2 
Burr.  669;  Rickford  v.  Ridge,  2  Campb.  537; 
Beeching  v.  Gower,  Holt  315,  note,  3  E.  C. 
L.  130,  note;  Bromley  v.  Frazier,  I  Stra.  441; 
Moule  v.  Brown.  4  Bing.  N.  Cas.  266,  33  E. 
C.  L.  347;  Hare  v.  Henty.  10  C.  B.  N.  S. 
65,  100  E.  C.  L.  65;  Prideaux  v.  Criddle,  L. 
R.  4  Q.  B.  455- 

Kentucky.  —  Pincr  v.  Clary,  17  B.  Mon. 
(Ky.)  645. 

Louisiana. — Miller  v.  Moseley,  26  La.  Ann. 
667. 

Missouri. — Moody  v.  Mack,  43  Mo.  210. 

New  York. — Merchants'  Bank  v.  Spicer,  6 
Wend.  (N.  Y.)  443;  Gough  v.  Staats,  13 
Wend.  (N.  Y.)  549;  Hooker  v.  Franklin,  2 
B'.sw.  (N.  Y.)  «><>. 

North  Carolina.  —  New  Hanover  Bank  v. 
Kenan,  7ft  N.  Car.  340. 

2  Notice  Oivnn  by  Holder  to  AlKho  Successive 
Indorteri  — "  It  is  prudent  and  probably  cus- 
tomary for  the  holders  of  bills  of  exchange 
to  give  notice  of  their  dishonor  to  all  the  par- 
ties to  tne  bill.  They  may  not  wish  to  run 
the  hazard  of  some  of  the  parties  being  dis- 
charged by  the  omission  of  such  notice." 
Mead  v.  Engs,  5  Cow.  (N.  Y.)  303. 

3.  See  infra,  this  section,  Hy  Whom  Notice 
May  be  Given — In  General. 


4.  Notice  to  Indorser  to  be  Charged  Sufficient. 

— District  of  Columbia. — Boteler  v.  Dexter,  19 
Wash.  L.  Rep.  374. 

Indiana.  —  Henry  v.  State  Bank,  3  Ind.  216. 
Louisiana. — Peyroux  v.  Dubertrand,  11  La. 
32;  McCullock  v.  Commercial  Bank,  16  La. 
566;  Union  Bank  v.  Lea,  7  Rob.  (La.)  76,  41 
Am.  Dec.  275;  State  Bank  v.  Hennen,  4  Mar- 
tin N.  S.  (La.)  226;  Crane  v.  Trudeau,  19  La. 
Ann.  307. 

Maine. — Carter  v.  Bradley,  19  Me.  62,  36 
Am.  Dec.  735. 

Michigan. — Wood  v.  Callaghan,  61  Mich. 
402,  1  Am.  St.  Rep.  597. 

Mississippi. — Wilcox  v.  Mitchell,  4  How. 
(Miss.)  272. 

New  York. — Spencer  v.  Ballou,  18  N.  Y. 
327. 

Ohio. — Lawson  v.  Farmers'  Bank,  1  Ohio 
St.  206. 

Pennsylvania. — Struthers  v.  Blake,  30  Pa. 
St.  139. 

South  Carolina. — Valk  v.  State  Bank,  Mc- 
Mull.  Eq.  (S.  Car.)  414. 

Virginia. — Cardwell  v.  Allan,  33  Gratt. 
(Va.)  160. 

Wisconsin. — Westfall  v.  Farwell,  13  Wis. 
504- 

West  Virginia. — Big  Sandy  Nat.  Bank  v. 
Chilton,  40  VV.  Va.  491. 

Thus  it  has  beeti  held  that  an  indorser 
who  has  received  due  notice  of  the  protest 
for  nonpayment  of  a  note  held  by  a  bank  will 
not  be  discharged  because  a  prior  indorser 
was  not  notified,  notwithstanding  it  was  the 
usage  of  the  bank  to  give  notice  of  protest 
to  all  indorsers.  Henry  v.  State  Bank,  3  Ind. 
216. 

Whcro  Holder  Attempts  and  Fails  to  Oivo  No- 
tioe.  —  Also  it  has  been  held  to  be  no  defense 
to  an  action  by  the  holder  against  an  indorser 
properly  notified,  to  show  that  the  holder  at- 
tempted to  notify  other  indorsers,  but  failed. 
Westfall  v.  Farwell,  13  Wis.  504. 

6.  Whero  Holder  and  Intermediate  Indorser 
Reside  in  Sanio  Town.— In  West  River  Hank  v. 
Taylor,  34  N.  Y.  128,  it  was  held  that  if  an 
indorser  on  a  bill  or  note,  though  he  is  a  res- 
ident of  the  same  town,  city,  or  village  with 
the  holder,  is  not  the  immediate  prior  in- 
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to  have  a  remedy  over  against  the  prior  indorser,  it  devolves  upon  him  to  give 
notice  to  such  prior  indorser,  and  so  on  through  the  series  of  indorsers  up  to 
the  lust.1  When,  however,  in  this  way  seasonable  notice  has  been  communi- 
cated to  the  antecedent  parties,  it  fixes  the  liability  of  one  and  all  of  them  to 
the  holder.* 

Notice  of  Second  Dishonor  Insufficient — As  between  Holder  and  Drawer  or  Indorser. — Notice 

must  be  given  of  the  first  occurrence  of  dishonor.  Thus  it  has  been  held  that 
to  charge  an  indorser  of  a  note  payable  on  demand,  the  holder  must  give  him 
notice  of  nonpayment  upon  the  first  demand  on  the  maker;  and  notice  of  non- 
payment upon  a  second  demand  on  the  maker,  which  would  have  been  in 
season  to  charge  the  indorser  if  no  previous  demand  had  been  made,  is  insuffi- 
cient.3 In  the  same  way  it  has  been  held  to  be  not  enough  to  charge  the 
drawer  or  an  indorser  of  a  bill  of  exchange  to  prove  that  notice  of  dishonor 
by  nonpayment  was  sent  where  there  had  been  a  previous  dishonor  by  non- 
acceptance.4  And  the  rule  is  the  same  even  in  the  case  of  bills  which  need 
not  be  presented  for  acceptance,  if  in  fact  they  be  presented  and  acceptance  be 
refused.5 


dorser  of  the  holder  at  the  time  of  dishonor, 
the  whole  duty  of  the  holder  is  discharged 
by  the  notice  to  his  immediate  indorser,  and 
all  parties  to  the  bill  or  note  will  be  charged 
if  they  receive  notices  in  due  course  from 
their  immediate  indorsers.  To  the  same  ef- 
fect is  Griffith  v.  Assmann,  48  Mo.  66.  Com- 
pare Apple  v.  Lesser,  93  Ga.  749. 

1.  Notice  to  Prior  Indorser  may  be  Given  by 
Immediate  Indorsee  —  Iowa. — Van  Brunt  v. 
Vaughn,  47  Iowa  145. 

Kansas. — Seaton  v.  Scovill,  18  Kan.  433,  26 
Am.  Rep  779. 

Maine. — Warren  v.  Gilman,  17  Me.  360. 

Massachusetts. — Fitchburg  Bank  v.  Perley, 
2  Allen  (Mass.)  433;  Eagle  Bank  v.  Hatha- 
way, 5  Met.  (Mass.)  212;  Lynn  First  Nat. 
Bank  v.  Smith,  132  Mass.  227. 

Michigan. — Wood  v.  Callaghan,  61  Mich. 
402,  1  Am.  St.  Rep.  597. 

New  Hampshire. — Manchester  Bank  v.  Fel- 
lows, 28  N.  H.  302. 

New  York. — Mead  v.  Engs,  5  Cow.  (N.  Y.) 
303;  West  River  Bank  v.  Taylor,  34  N.  Y. 
128;  Morgan  v.  Woodworth,  3  Johns.  Cas. 
(N.  V.)89. 

Ohio. — Lawson  v.  Farmers'  Bank,  1  Ohio 
St.  207. 

West  Virginia. — Big  Sandy  Nat.  Bank  v. 
Chilton,  40  W.  Va.  491. 

2.  See  infra,  this  section,  By  Whom  Notice 
may  be  Given  —  In  General. 

3.  Rice  v.  Wesson,  11  Met.  (Mass.)  400. 

4.  U.  S.  v.  Barker,  4  Wash.  (U.  S.)  464; 
Thompson  v.  Cumming,  2  Leigh  (Va.)  321. 
Compare  Read  v.  Adams,  6  S.  &  R.  (Pa.)  356. 

Votice  of  Nonpayment  where  Previous  Non- 
eptance  Insufficient.  —  In  U.  S.  v.  Barker,  4 

ash.  (U.  S.)  464, Washington,  J.,  said:  "  The 
.w  merchant,  as  settled  by  judicial  decisions 
in  England  and  in  New  York,  requires  that, 
in  all  cases  of  bills  which  must  be  presented 
for  acceptance,  due  notice  of  the  protest,  in 
case  acceptance  is  refused,  must  be  given 
without  waiting  for  the  maturity  of  the  bill 
and  a  demand  of  payment;  such,  too,  is  the 
rule  in  Massachusetts  and  South  Carolina. 
And  the  rule  is  the  same  in  England,  even  in 
cases  of  bills  which  need  not  be  presented  for 


acceptance,  if  in  fact  they  be  presented  and 
acceptance  be  refused.  It  is  supposed  that 
the  cases  of  Brown  v.  Barry,  3  Dall.  (U.  S.) 
365,  and  Clarke  v.  Russel,  3  Dall.  (U.  S.)  415, 
have  established  a  different  rule  as  the  law 
merchant  of  the  United  States.  We  do  not  so 
understand  those  cases.  In  both  of  them  the 
action  was  brought  upon  the  protest  for  non- 
payment, and  the  objection  was  that  the 
plaintiff  could  not  recover  without  showing  a 
protest  for  nonacceptance.  The  Supreme 
Court  merely  decided  that  the  custom  of 
merchants  in  the  United  States  does  not  or- 
dinarily require,  to  recover  on  a  protest  for 
nonpayment  of  a  bill,  that  a  protest  for  non- 
acceptance  should  be  produced,  though  the 
bills  were  not  accepted.  Thus  deciding,  in 
effect,  either  that  a  protest  for  nonacceptance 
need  not  be  made  of  a  bill  payable  after  sight 
any  more  than  of  one  payable  after  date;  or 
that  such  protest  need  not  be  given  in  evi- 
dence where  the  declaration  is  upon  a  protest 
for  nonpayment.  Whether  these  decisions 
would  now  be  upheld  by  the  same  court  may 
at  least  be  questioned.  Few  reports  of  the 
decisions  of  the  state  courts  were  published 
when  those  cases  came  before  the  Supreme 
Court  of  the  United  States,  and  the  law  mer- 
chant respecting  bills  was  certainly  not  as 
well  understood,  and  the  custom  as  estab- 
lished in  this  country  as  well  known,  as  at  the 
present  day.  It  would  not  do  to  speak  of 
the  custom  in  the  United  States  now  as  the 
court  then  spoke,  in  the  face  of  so  many 
cases  decided  in  the  most  commercial  cities 
of  the  United  States.  Be  this  as  it  may,  the 
necessity  of  giving  due  notice  of  the  dishonor 
of  a  bill  which  has  been  refused  acceptance 
is  not,  in  our  opinion,  dispensed  with  in  those 
cases." 

5.  Notice  of  Nonacceptance  Essential,  though 
Presentment  for  Acceptance  Unnecessary.  — Good- 
all  v.  Dolley,  1  T.  R.  712;  Smith  v.  Roach,  7 
B.  Mon.  (Ky.)  17;  Tennessee  Bank  v.  Smith, 
9  B.  Mon.  (Ky.)  609;  Union  Nat.  Bank  v. 
Marr,  6  Bush  (Ky.)6i4;  Allen  r.  Merchants' 
Bank,  22  Wend.  (N.  Y.)  215,  34  Am.  Dec. 
289. 

Thus  it  has  been  held  that  it  is  not  indis- 
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As  between  Second  Indorser  Taking  up  Paper  without  Notice  and  Prior  Indorser. — Where  the 
holder  of  a  bill  before  it  was  due,  having  tendered  it  for  acceptance,  which 
was  refused,  kept  it  till  due,  when  it  was  tendered  for  payment  and  refused, 
and  then  immediately  returned  it  on  the  second  indorser,  who,  not  knowing  of 
the  laches,  took  up  the  bill,  it  was  held  that  the  ignorance  of  the  second 
indorser,  when  he  paid  the  bill,  of  the  laches  of  the  former  holder  did  not 
entitle  him  to  recover  against  the  first  indorser,  who  set  up  that  laches  as  his 
defense.1 

As  between  Drawer  or  Indorser  and  Subsequent  Innocent  Indorsee. — But  a  bill  of  exchange 
will  not  be  a  void  security  in  the  hands  of  an  innocent  indorsee  who  gives 
notice  of  dishonor  by  nonacceptance,  and  who  has  no  knowledge  that  the  bill 
has  ever  been  dishonored  because  a  former  holder  had  omitted  to  give  notice 
to  the  drawer  that  the  drawee  had  refused  acceptance.3 

(b)  Indorser  of  Note  before  Delivery — Authorities  Conflicting. — A  great  diversity  of  opin- 
ion exists  as  to  the  nature  of  the  right  to  notice  of  dishonor  of  one  who,  not 
being  a  party,  indorses  his  name  in  blank  upon  a  negotiable  note  before 
delivery. 

Indorser  Considered  as  Maker. — In  some  jurisd ictions  such  anomalous  indorser  is 
presumptively  the  maker  of  the  note  he  has  indorsed,  and  consequently  is  not 
entitled  to  notice  of  dishonor.3 

Indorser  Considered  as  Ordinary  Indorser. — In  other  jurisdictions  his  liability  is  pre- 
sumed to  be  like  that  of  an  ordinary  indorser,  and  accordingly  notice  of  dis- 
honor is  deemed  to  be  necessary.4 


pensable  that  a  bill  of  exchange  drawn  pay- 
able any  number  of  days  after  date  should  be 
presented  until  due,  but  if  presented  and  dis- 
honored, notice  must  be  given  to  such  parties 
as  it  is  intended  to  hold  responsible.  Smith 
v.  Roach,  7  B.  Mon.  (Ky.)  18. 

1.  Payment  by  Indorser  without  Knowledge  of 
Release  of  Antecedent  Parties. —  Roscow  v. 
Hardy,  12  East  434;  Bartlett  v.  Benson,  14 
M.  &  W.  733. 

But  the  pavment  in  such  a  case  may  be  re- 
covered from  the  holder  as  money  paid  under 
a  mistake  of  fact.  See  infra,  this  title,  Dis- 
charge and  Payment — Recovery  of  Money  Paid 
under  Mistake. 

2.  Dunn  v.  O'Keeffe,  5  M.  &  S.  282. 

3.  Indorser  Considered  as  Maker. — Massey  v. 
Turner,  2  Houst.  (Del.)  79;  Perkins  v.  Bar- 
stow,  6  R.  I.  505;  Mathewson  v.  Sprague,  1 
R.  I.  8;  Manufacturers',  etc.,  Bank  v.  Follett, 
11  R.  I.  92,  23  Am.  Rep.  418.  See  also  Castle 
v.  Rickly,  44  Ohio  St.  490,  58  Am.  Rep.  839. 

In  Vermont  such  an  indorser  is  presumed 
to  be  a  joint  maker,  but  the  presumption  is 
one  of  fact,  and  evidence  is  admissible  that 
he  was  in  facta  guarantor.  Thus  in  Knapp 
v.  Parker,  6  Vt.  642,  where  a  stranger  in- 
dorsed a  note  before  delivery  and  at  the  same 
time  made  a  verbal  guaranty  that  he  would 
pay  the  debt.it  was  held  that  by  his  indorse- 
ment he  assumed  an  unconditional  responsi- 
bility and  was  not  entitled  to  notice. 

Delaware  Presumption  Conclusive. —But  in 
Delaware  the  presumption  seems  to  be  con- 
clusive, and  notice  will  not  be  required  in 
any  event.  Massey  v.  Turner,  2  Houst. 
(D«1.)7Q. 

4    Indomor  Considered  as  Ordinary  Indorser. — 

In  California  it  has  been  held  that  thr  liabil- 
ity of  a  stranger  who  indorses  a  note  in  blank 
before  delivery  is  strictly  that  of  an  indorser, 
although  he  is  in  that  state  termed  a  guaran- 


tor, and  notice  is  a  condition  precedent  to  the 
holder's  right  of  action  against  him.  Pierce 
v.  Kennedy,  5  Cal.  138;  Jones  v.  Goodwin,  39 
Cai.  493,  2  Am.  Rep.  473. 

In  Indiana  such  an  indorser  is  prima  facie 
treated  as  an  ordinary  indorser,  and  will  be 
discharged  from  liability  if  not  duly  notified 
of  the  dishonor  of  the  note.  Bronson  v.  Alex- 
ander, 48  Ind.  244. 

But  proof  may  be  introduced  to  show  that 
such  indorser  was  intended  as  a  surety,  and 
then  notice  of  dishonor  will  be  unnecessary. 
Harris  v.  Pierce,  6  Ind.  162;  Scott  v.  Shirk, 
60  Ind.  160;  Fitch  v.  Citizens'  Nat.  Bank,  97 
Ind.  215. 

In  Alabama,  Milton  v.  De  Yampert,  3  Ala. 
648;  Hooks  v.  Anderson,  58  Ala.  238,  29  Am. 
Rep.  745;  Pennsylvania,  Leech  v.  Hill,  4 
Watts  (Pa.)  448;  Taylor  v.  M'Cunc,  11  Pa. 
St.  460;  and  Tennessee,  Iser  v.  Cohen,  I  Baxt. 
(Tenn.)  421;  Jamaica  Bank  v.  Jefferson,  92 
Tenn.  537,  the  same  rule  obtains.  And  in 
Georgia  a  similar  rule  prevails  under  statute. 
Eppens  v.  Forbes,  82  Ga.  748 ;  Neal  v.  Wilson, 
79  Ga.  736;  Camp  r.  Simmons,  62  Ga.  73. 

New  York— Presumption  Conclusive.  —  In  New 
York  such  an  indorsement  upon  a  negotiable 
note  is  regarded  conclusively  as  an  ordinary 
indorsement,  and  notice  to  the  indorser  is  re- 
quired in  any  event.  Spies  v.  Gilmore,  I 
N.  Y.  321;  Moore  v.  Cross,  23  Barb.  (N.  Y.) 
534.  See  further,  infra,  this  title.  Liabilities 
oj  Parties  —  Irregular  Indorsers. 

But  according  to  the  decisions  in  this  state, 
in  the  case  of  a  note  nonncgotiable  in  form, 
the  payee  or  holder  may  charge  a  stranger 
who  puts  his  name  Of]  the  back  of  the  note 
as  either  maker  or  guarantor  nccording  to 
the  actual  intention.  Richards  v.  Warring, 
I  Keves  (N.  Y.)  576. 

Maiaachunntts  statute — Bv  statute  in  Massa- 
chusetts it  is  provided  that  all  persons  becom- 


4  C.  of  L. — 26. 
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Indorser  Considered  as  Guarantor. — Rut  in  a  few  states  the  anomalous  indorser  is 
presumed  to  be  a  guarantor,  and  in  these  states  various  effects  have  been  given 
to  the  contract  of  guaranty.  In  Illinois  the  contract  is  regarded  as  absolute, 
and  notice  is  not  required.1  But  in  other  states  the  contract  is  held  to  be  con- 
ditional, and  the  guarantor  will  be  discharged  for  want  of  notice  if  he  can  show 
that  he  has  been  thereby  prejudiced.2 

(o)  indorser  after  Maturity. — The  indorsement  of  a  bill  or  note  after  maturity  is 
to-be  considered  as  the  making  of  a  new  bill  or  note  payable  on  demand,  and 
the  legal  effect  of  it  is  precisely  the  same  as  the  drawing  of  a  new  bill  payable 
at  sight; :{  and  hence,  to  charge  the  indorser,  notice  of  dishonor  is  necessary  as  in 
the  case  of  an  ordinary  indorser  before  maturity.4 

Indorser  Charged  with  Notice  of  Dishonor  Prior  to  Transfer. — Where,  however,  a  bill  or 
note  is  indorsed  before  maturity  and  dishonored,  and  the  liability  of  an  indorser 
is  fixed  by  notice,  it  will  not  be  necessary,  upon  a  further  negotiation  after  dis- 
honor, for  a  subsequent  holder  into  whose  hands  the  paper  comes  to  give  addi- 
tional notice  to  the  indorser.5 


ing  parties  to  promissory  notes  payable  on 
time,  by  a  signature  in  blank  on  the  back 
thereof,  shall  be  entitled  to  notice  of  the 
nonpayment  thereof,  the  same  as  indorsers. 
Cook  v.  Googins,  126  Mass.  410;  National 
Bank  v.  Law,  127  Mass.  72;  Massachusetts 
Stat.  1874,  c.  404. 

1.  Indorser  Considered  as  Guarantor — Absolute 
Guaranty. — Klein  v.  Currier,  14  111.  237;  Lin- 
coln v.  Hinzey,  51  111.  435;  Pahlman  v.  Taylor, 
75  HI.  629. 

Connecticut. — In  Connecticut  an  irregular 
indorser  is  presumptively  a  guarantor. 
However,  he  guarantees  only  the  collectibil- 
ity of  the  note  at  maturity  after  the  exercise 
of  due  diligence,  and  the  diligence  required 
is  the  immediate  institution  of  a  suit  by  at- 
tachment, if  the  maker  of  the  note  is  pos- 
sessed of  property,  which  takes  the  place  of 
notice  of  dishonor.  Perkins  v.  Catlin,  11 
Conn.  213,  29  Am.  Dec.  282;  Castle  v.  Can- 
dee,  16  Conn.  223;  Clark  v.  Merriam,  25 
Conn.  576;  Holbrook  v.  Camp,  38  Conn.  23. 

2.  Guarantor's  Contract  Considered  as  Condi- 
tional.— Sibley  v.  Van  Horn,  13  Iowa  209; 
Picket  v.  Hawes,  14  Iowa  460;  Rodabaugh  v. 
Pitkin,  46  Iowa  544;  Fuller  v.  Scott,  8  Kan. 
25. 

Insolvency  of  Maker. — In  Nevada  it  has  been 
held  that,  to  hold  such  indorser  liable,  reason- 
able notice  of  demand  and  nonpayment  is  not 
required  where  the  maker  is  insolvent  at  the 
time  the  note  becomes  due.  Van  Doren  v. 
Tjader,  1  Nev.  380,  90  Am.  Dec.  498. 

3.  Indorsement  after  Maturity  —  Bishop  v. 
Dexter,  2  Conn.  419;  McKewer  v.  Kirtland, 
33  Iowa  348;  Colt  v.  Barnard,  18  Pick.  (Mass.) 
260,  29  Am.  Dec.  584;  Light  v.  Kingsbury,  50 
Mo.  331;  Patterson  v.  Todd,  18  Pa.  St.  426, 
57  Am.  Dec.  622. 

But  it  has  been  said  that  the  indorsement 
of  a  note  after  maturity  is  in  effect  the  draw- 
ing of  a  new  bill  payable  on  demand.  Swartz 
v.  Redfield,  13  Kan.  550;  Shelby  v.  Judd,  24 
Kan.  161. 

4.  Indorser  after  Maturity — Notice  Required — 

Alabama. — Adams  v.  Torbert,  6  Ala.  865; 
Kennon  v.  McRea,  7  Port.  (Ala.)  175. 

California. — Beebe  v.  Brooks,  12  Cal.  308; 
Beer  v.  Clifton,  98  Cal.  323,  35  Am.  St.  Rep. 
172. 


Connecticut. — Bishop  v.  Dexter,  2  Conn. 
419. 

Florida. — Bemis  v.  McKenzie,  13  Fla.  553. 
Iowa. — Jones  v.  Middleton,  29  Iowa  188; 
McKewer  v.  Kirtland,  33  Iowa  348;  Pryor  v. 
Bowman,  38  Iowa  92;  Graul  v.  Strutzel,  53 
Iowa  712,  36  Am.  Rep.  250. 

Kansas. — Swartz  v.  Redfield,  13  Kan.  550; 
Shelby  v.  Judd,  24  Kan.  161. 

Louisiana. — Roquest  v.  Pickett,  20  La.  Ann. 
546;  McCall  v.  Witkouski,  16  La.  Ann.  179. 
Maine. — Greely  v.  Hunt,  21  Me.  455. 
Massachusetts. — Colt  v.  Barnard,  18  Pick. 
(Mass.)  260,  29  Am.  Dec.  584. 

Minnesota. — Hart  v.  Eastman,  7  Minn.  74. 
Missouri. — Light  v.  Kingsbury,  £0  Mo.  331. 
New   Hampshire. — Dwight  v.  Emerson,  2. 
N.  H.  159. 

New  York. — Berry  v.  Robinson,  9  Johns. 
(N.  Y.)  121,  6  Am.  Dec.  267;  Strong  v.  Duke, 
5  Alb.  L.  J.  250. 

Oregon. — Smith  v.  Caro,  9  Oregon  278. 
Pennsylvania.  —  McKinney  v.  Crawford,  8 
S.  &  R.  (Pa.)  351;  Patterson  v.  Todd,  18  Pa. 
St.  426,  57  Am.  Dec.  622,  overruling  Jordan  v. 
Hurst,  12  Pa.  St.  271;  Tyler  v.  Young,  3a 
Pa.  St.  143. 

South  Carolina.  —  Poole  v.  Tolleson,  I 
McCord  L.  (S.  Car.)  199,  10  Am.  Dec.  663; 
Course  v.  Shackleford,  2  Nott  &  M.  (S.  Car.) 
283;  Allwood  v.  Haseldon,  2  Bailey  L.  (S. 
Car.)  457. 

Tennessee. — Kirkpatrick  v.  McCullough,  3 
Humph.  (Tenn.)  171;  Duffy  v.  O'Conner,  7 
Baxt.  (Tenn.)  498;  Rosson  v.  Carroll,  90 
Tenn.  90,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)396,  397. 

Compare  Frank  v.  Longstreet,  44  Ga.  178; 
Lynch  v.  Goldsmith,  64  Ga.  42. 

California. — In  California  the  contract  of 
one  who  indorses  a  promissory  note  after  it 
becomes  due,  and  as  additional  security  to 
prevent  legal  proceedings  from  being  taken 
against  the  payee  and  indorser,  is  that  of  a 
guarantor;  but  the  guarantor  of  a  promissory 
note  is  held  to  be  entitled  to  notice  of  non- 
payment. Crooks  v.  Tully ,  50  Cal.  255.  See 
also  Reeves  v.  Howe,  16  Cal.  152;  Geiger  v. 
Clark,  13  Cal.  579;  Beebe  v.  Brooks,  12  Cal. 
338. 

5.  Indorser  Charged  with  Notice  of  Dishonor 

402  Volume  IV. 


Diligence  Required  of  Holder.       BILLS  AND  NOTES. 


Notice  of  Dishonor. 


Fixed  Indorser  Reissuing  Paper  after  Dishonor. — And  if  the  indorser  who  is  originally 
charged  with  notice  himself  pays  the  bill  or  note,  and  receives  it  back,  and, 
without  erasing  his  indorsement,  puts  it  in  circulation  a  second  time,  it  has  been 
held  that  he  will  be  liable  to  a  subsequent  holder  without  further  notice  of  dis- 
honor, for  the  reason  that  his  conduct  is  a  representation  of  his  liability  on  the 
paper,  and  he  is  estopped  in  good  faith  and  sound  morals  from  denying  such 
liability.1 

Paper  Transferred  after  Maturity  by  Indorser  before  Maturity. — Also  where  an  indorser  on 
a  promissory  note  persuaded  a  party  to  purchase  it  after  maturity,  and  did  not 
disclose  to  the  purchaser  that  he  was  discharged  for  want  of  notice,  it  was  held 
that  his  silence  was  equivalent  to  an  affirmation  that  he  was  still  liable  as  an 
indorser,  and  that  he  was  estopped  to  set  up  a  want  of  notice.2 

(d)  Effect  of  Failure  to  Give  Notice. — The  failure  to  give  the  drawer  3  or  an  in- 
dorser4 notice  of  the  dishonor  of  a  bill  or  note  will  not  only  discharge  such 
party  from  his  liability  as  drawer  or  indorser,  as  the  case  may  be,  but  it  will 
operate  as  a  complete  satisfaction,  as  to  him,  of  the  indebtedness  for  which  the 
paper  was  received. 

(ej  What  Instruments  Require  Notice — Negotiable  Instruments. — It  is  well  settled  that 
notice  of  dishonor  is  required  in  the  case  of  negotiable  bills  and  notes.5 

Notice  Required  in  Case  of  Note  Payable  in  Instalments. — Where  a  note  is  payable  in 
instalments  it  seems  that,  to  charge  the  indorser,  notice  should  be  given  of  the 
nonpayment  of  each  instalment  ;  but  the  omission  to  give  an  indorser  notice 
of  the  nonpayment  of  previous  instalments  as  they  fall  due  does  not  affect  his 
liability  for  a  later  instalment  of  the  nonpayment  of  which  he  has  been  duly 
notified.6 

Nonnegotiable  Instruments. — Insome  states  it  has  been  held  that  it  is  incumbent 
upon  the  indorsee  of  a  note  not  negotiable  to  use  the  same  diligence  as  to 
notice  of  dishonor  as  by  the  law  merchant  is  required  in  the  case  of  a  note 
negotiable.7  But  it  seems  to  be  the  better  rule,  that,  nonnegotiable  paper  not 
being  governed  by  the  law  merchant,  an  indorser  thereof  is  not  entitled  to 
notice  of  dishonor.** 


Prior  to  Transfer. — French  v.  Jarvis,  29  Conn. 
347;  Williams  v.  Matthews,  3  Cow.  (N.  Y.) 
252.  But  see  Hunt  v.  Wadleigh,  26  Me.  271, 
45  Am.  Dec.  108. 

1.  Fixed  Indorser  Reissuing  Paper  after  Dis- 
honor.— Coleman  v.  Dunlap,  18  S.  Car.  591. 

In  St.  John  v.  Roberts,  31  N.  Y.  441,  88  Am. 
Dec.  287,  it  was  held  that  if  a  promissory 
note  upon  which  the  indorsers  have  been 
duly  charged  be  sold  at  auction  after  matu- 
rity, with  the  indorsements  unerased,  and  de- 
livered by  the  auctioneer  to  the  purchasers 
thereof,  the  indorsers  arc  liable  without  fur- 
ther notice  of  the  dishonor,  and  arc  estopped 
from  denying  their  liability  thereon. 

Alabama  —  A  Question  of  Intention.  —  But  in 
Alabama  it  has  been  held  that  whether  an  in- 
dorser who  again  puts  a  bill  into  circulation 
after  dishonor  means  to  be  bound  by  his 
second  indorsement  or  his  first,  on  which  bis 
liability  is  fixed,  and  consequently  whether  in 
such  case  a  second  notice  is  necessary,  is  a 
question  of  fact  to  be  determined  by  the  jury 
according  to  the  evidence.  Montgomery, 
etc..  R.  Co.  v.  Trebles,  44  Ala.  255.  It  ap- 
pears, however,  that  in  this  case  the  indorse- 
ment of  the  party  to  be  charged  had  been 
erased  before  the  transfer  after  dishonor. 

2.  Libbcy  v.  Pierre,  47  N.  II.  309. 

3.  Failuro  to  Oivo  Notico  to  Drawer  —Austin 
v.  Rodman,  1   Hawks  (N.  Car.)  194,  9  Am. 


Dec.  630;  Betterton  v.  Roope,  3  Lea  (Tenn.) 
215;  Allan  v.  Eldred,  50  Wis.  132. 

4.  Failure  to  Give  Notice  to  Indorser. — Pea- 
cock v.  Purcell,  14  C.  B.  N.  S.  728;  Shipman 
v.  Cook,  16  N.  J.  Eq.  251.  See  also  Bridges 
v.  Berry,  3  Taunt.  130. 

5.  See  cases  in  this  section  on  Notice  of 
Dishonor. 

6.  Note  Payable  in  Instalments. — Fitchburg 
Mut.  F.  Ins.  Co.  v.  Davis,  121  Mass.  121. 

7.  Nonnegotiable  Paper    Notice   Required. — 

San  Diego  First  Nat.  Bank  v.  Falkcnhan,  94 
Cal.  141  ;  Parker  v.  Riddle,  11  Ohio  102; 
Sutton  v.  Owen,  65  N.  Car.  123;  Aldis  v. 
Johnson,  1  Yt.  136. 

Note  Indorsed  Payable  to  Order  -  In  Brenzer 
v.  Wight  man,  7  W.  &  S.  (Pa.)  264,  it  was  held 
that  although  a  note  may  not  be  in  form 
negotiable,  yet  the  payee  may  make  it  so  by 
indorsing  it  payable  to  order,  after  which  it 
becomes,  as  between  the  indorser  and  the 
holder,  an  inland  bill  of  exchange,  in  which 
the  indorser  stands  in  the  light  of  a  new 
drawer  of  a  bill  payable  to  the  order  of  the 
indorsee,  and  in  that  case  immediate  notice 
must  be  given  by  the  holder  to  the  indorser. 
To  the  same  effect  is  Habcr  v.  Brown,  lox 
Cal.  450. 

8  Nonnogotioblo  Paper-  Notico  Held  Unneces- 
sary.—  Long  v.  Smyser,  3  Iowa  260  ;  Dilling- 
ham v.  Bryan,  10  Iowa  317  ;  Stix  Matthews, 
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(2)  To  Fix  Liability  of  Maker  or  Acceptor. — It  is  well  settled  that,  in  an  action 
against  the  maker  of  a  note  1  or  the  acceptor  of  a  bill*  payable  at  a  bank,  it  is 
not  necessary  for  the  holder  to  prove  notice  of  nonpayment  to  the  maker  or 
acceptor. 

(3)  To  Fix  Liability  of  Guarantor — Doctrine  in  England. — The  English  rule  as 
to  the  necessity  of  notice  of  dishonor  to  charge  a  guarantor  of  a  bill  or  note 
does  not  seem  to  be  clearly  settled. 

By  the  Earlier  Authorities  it  was  stated  that  the  same  strictness  of  proof  is  not 
indispensable  to  make  the  guaranty  of  a  note  or  bill  effective  as  is  necessary 
to  sustain  an  action  on  the  paper  itself,  and  therefore  a  guarantor  of  a  bill  or 
note  who  is  not  at  the  same  time  a  party  to  it  is  not  discharged  from  his 
liability  by  the  neglect  of  the  holder  to  give  him  notice  of  the  default  of  the 
parties  primarily  liable  unless  he  can  show  by  express  evidence  or  from  fair 
inference  that  he  has  actually  sustained  loss  by  the  omission.3  If  the  party 
who  ought  first  to  be  called  upon  was  solvent  at  the  time  the  note  or  bill 
matured,  and  became  insolvent  afterwards  before  notice,  an  inference  of  actual 
damage  to  the  guarantor  will  be  drawn  from  the  want  of  notice  sufficient  in 
itself  to  defeat  the  holder's  action.4  This  inference  will  obtain  until  rebutted 
by  proof  that,  had  notice  been  given,  payment  could  not  have  been  obtained 
from  the  original  parties.5  But  if  the  parties  were  bankrupt  or  wholly  insol- 
vent before  the  bill  or  note  fell  due,  the  inference  will  be  that  no  injury 
arose  from  the  want  of  notice,  though  this  inference  may  also  be  rebutted 
by  actual  proof.6 

By  the  Later  Decisions,  however,  the  rule  has  been  laid  down  unqualifiedly  that 


75  Mo.  96  ;  Pitman  v.  Breckenridge,  3  Gratt. 
(Va.)  121  ;  Ford  v.  Mitchell,  15  Wis.  304.  See 
also  Kirkpatrick  v.  McCullough,  3  Humph. 
(Term.)  171  ;  Plimley  v.  Westley,  2  Bing.  N. 
Cas.  249,  29  E.  C.  L.  322. 

In  New  York  it  is  held  that  one  who 
writes  his  name  upon  the  back  of  a  non- 
negotiable  note  is  liable  as  guarantor  or 
maker  without  notice  of  demand  and  non- 
payment. This  doctrine  is  held  to  be  true 
where  the  indorsement  is  made  by  the  payee 
of  a  note,  Cromwell  v.  Hewitt,  40  N.  Y.  491, 
100  Am.  Dec.  527  ;  Seymour  v.  Van  Slyck,  8 
Wend.  (N.  Y.)  422  ;  or  where  the  indorsement 
is  made  by  a  stranger  before  delivery,  Rich- 
ards v.  Warring,  1  Keyes  (N.  Y.)  576. 

In  Seymour  v.  Van  Slyck,  8  Wend.  (N.  Y.) 
422,  the  court  said  :  "  The  indorsement  in 
such  a  case  is  equivalent  to  the  making  of  a 
new  note.  It  is  a  guaranty  that  the  note  will 
be  paid  ;  it  is  a  direct  and  positive  under- 
taking on  the  part  of  the  indorser  to  pay  the 
note  to  the  indorsee,  and  not  a  conditional 
one  to  pay  if  the  maker  does  not,  upon 
demand,  after  due  notice." 

But  in  Newman  v.  Frost,  52  N.  Y.  422,  it 
was  held  that  while  the  payee  of  a  non- 
negotiable  bill  is  not  held  to  so  strict  a  rule 
in  giving  notice  to  the  party  to  be  charged  as 
is  applicable  in  the  case  of  a  holder  of  nego- 
tiable paper,  still  he  is  subject  to  a  duty  in 
that  respect,  and  he  must  not  be  guilty  of 
positive  laches  to  the  detriment  of  the  drawer 
or  other  party  to  the  instrument  upon  whom 
he  would  retain  liability.  In  this  case  there 
was  a  failure  on  the  part  of  the  payee  to 
notify  the  drawer  of  a  refusal  to  pay  the 
draft,  whereby  unsecured  debts  due  the 
drawer  by  the  drawee  were  lost,  and  the 
court  said:  "  In  this  omission  he  failed  of  his 


whole  duty,  and  if  by  reason  of  this  there  has 
been  a  loss  of  the  amount  of  the  draft,  he 
cannot  hold  the  plaintiffs  liable  to  him  in  that 
sum.  Still,  as  he  owed  no  strict  duty  to  the 
plaintiffs  to  make  a  technical  presentment  and 
demand,  and  upon  refusal  to  give  immediate 
notice,  his  right  to  call  upon  them  is  not  gone, 
unless  by  his  neglect  the  money  called  for  by 
the  draft  has  been  lost  to  them  as  well  as  him." 

1.  To  Fix  Liability  of  Maker. — Pearse  v.  Pem- 
berthy,  3  Campb.  261  ;  Guignon  v.  Union 
Trust  Co.,  53  111.  App.  581  ;  Hays  v.  North- 
western Bank,  9  Gratt.  (Va.)  127.  See  also 
Hansbrough  v.  Gray,  3  Gratt.  (Va.)  340. 

Surety  for  Maker. — One  who  indorses  a  note 
as  surety  for  the  maker  is  regarded  as  a  co- 
maker and  is  not  entitled  to  notice  of  dishonor. 
Hartman  v.  Burlingame,  9  Cal.  557  ;  Eppens 
v.  Forbes,  82  Ga.  748  ;  Fitch  v.  Citizens'  Nat. 
Bank,  97  Ind.  211;  Tredway  v.  Antisdel, 
86  Mich.  82  ;  Buchner  v.  Liebig,  38  Mo.  188. 

2.  To  Fix  Liability  of  Acceptor. — Treacher  v. 
Hinton,  4  B.  &  Aid.  413,  6  E.  C.  L.  540;  Gar- 
den City  Nat.  Bank  v.  Fitler,  155  Pa.  St.  210, 
35  Am.  St.  Rep.  874  ;  Blair  v.  State  Bank,  11 
Humph.  (Tenn.)  84.  See  also  Smith  v. 
Thatcher,  4  B.  &  Aid.  200,  6  E.  C.  L.  450  ; 
Benson  v.  White,  4  Dow.  334. 

Surety  for  Acceptor. — Where  a  person  in- 
dorses a  bill  as  "  security  "  for  the  acceptor, 
his  undertaking  is  joint  with  that  of  the 
acceptor  and  he  is  not  entitled  to  notice. 
Hofheimer  v.  Losen,  24  Mo.  App.  652. 

3.  Holbrow  v.  Wilkins,  1  B.  &  C.  10,  8  E. 
C.  L.  5;  Van  Wart  v.  Woolley,  3  B.  &  C.  439, 
10  E.  C.  L.  145;  Hitchcock  v.  Humfrev,  5  M. 
&  G.  559,  44  E.  C.  L.  296. 

4.  Philips  v.  Astling,  2  Taunt.  206. 

5.  Swinyard  v.  Bowes,  5  M.  &  S.  62. 

6.  See  note  3,  supra. 
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a  person  who  guarantees  the  payment  of  a  bill  or  note,  not  being  a  party  to 
it,  is  not  entitled  to  notice  of  its  dishonor.1 

Doctrine  in  the  United  States — Guaranty  of  Collectibility  of  Paper. — In  the  United  States 
it  is  uniformly  held  that  where  the  contingency  upon  which  the  liability  of 
the  guarantor  is  dependent  is  the  result  of  the  action  of  the  guarantee,  or 
depends  upon  his  option,  or  where,  from  the  nature  of  the  case,  the  default 
must  come  peculiarly  within  his  knowledge,  the  law  imposes  upon  him  the 
duty  of  giving  reasonable  notice  of  such  default  to  the  guarantor,  and  the 
want  of  such  notice  will  discharge  the  guarantor  to  the  extent  of  the  loss 
arising  therefrom.2  Thus  if  the  guarantor,  by  an  indorsement  on  the  paper  or 
by  a  separate  guaranty,  warrants  that  the  paper  is  good  or  collectible,  he  will 
be  released  from  liability  in  the  absence  of  notice  of  dishonor,3  if  it  be  shown 
that  he  has  thereby  suffered  loss  or  injury.4 

Guaranty  of  Payment— Authorities  Conflicting. — But  where  the  guaranty  IS  for  the 
payment  of  the  bill  or  note,  the  authorities  in  the  United  States  are  greatly  at 
variance  as  to  the  necessity  of  notice  to  the  guarantor. 

Guaranty  Considered  as  Absolute  Contract. — According  to  the  decisions  of  some 
jurisdictions,  such  a  guaranty  in  a  separate  writing,  or  indorsed  on  the  paper 
guaranteed,  is  an  absolute  undertaking  that  payment  will  be  made  either  by 
the  principal,  or  else  by  the  guarantor  in  his  stead.5 


L  Walton  v.  Mascall,  13  M.  &  W.  72;  Car- 
ter v.  White,  25  Ch.  Div.  666. 

Where  Guarantor  is  a  Party  to  Paper  Guaran- 
teed.—  The  decisions  in  hngland  cited  in  the 
preceding  notes  on  the  question  of  the  neces- 
sity of  notice  to  charge  a  guarantor  are  all 
cases  where  the  guaranty  was  in  a  writing 
separate  from  the  paper  guaranteed.  Mur- 
ray v.  King,  5  B.  &  Aid.  165,  7  E.  C.  L.  57, 
was  a  case,  however,  where  an  indorser  of  a 
bill  gave  a  bond  conditioned  for  its  payment, 
and  it  was  held  that  the  absence  of  notice  of 
dishonor  was  no  plea  to  an  action  on  the  bond, 
although  the  guarantor  was  a  party  to  the  bill. 

2.  United  States— Guaranty  of  Collectibility. — 
Bashford  v.  Shaw,  4  Ohio  St.  263;  Forest  v. 
Stewart,  14  Ohio  St.  246;  Sylvester  v.  Dow- 
ner, 18  Vt.  32.  In  the  last  case  the  court  said  : 
"  But  when  he  [the  guarantor]  only  stipu- 
lates that  the  other  party  shall  be  able  by  his 
diligence  to  effect  a  certain  object,  the  case  is 
different.  He  is  not  then  supposed  to  know, 
nor  does  he  assume  to  know,  the  measures 
taken,  or  the  result.  Notice  is  therefore  re- 
quired for  the  reason  assigned  by  Judge 
Swift,  that  'it  would  be  against  principle  to 
admit  a  man  to  be  sued  when  he  has  no 
knowledge  of  the  existence  of  the  demand.'  " 

Time  of  Giving  Notice. — Where  the  payee  of 
a  negotiable  promissory  note  transferred  the 
same  before  maturity  by  indorsement,  with  a 
Special  guaranty  on  a  separate  writing  of  its 
collectibility  by  due  process  of  law,  it  was 
held  that  no  notice  is  required  until  the 
proper  efforts  for  collection  have  been  suc- 
cessfully carried  to  final  process.  Forest  v. 
Stewart,  14  Ohio  St.  246. 

3.  Guarantor  of  Collectibility  Released  by  Want 
of  Notioe.  — Reeves  v.  Howe,  16  Cal.  152:  Gil- 
liglian  v.  Boardman,  20  Me.  70;  Becker  v. 
Saunders,  6  Ircd.  L.  (N.  Car.)  380;  Woodson 
V.  Moody,  4  Humph.  (Tcnn.)  303:  Sylvester 
v.  Downer,  18  Vt.  32;  Bull  v.  Bliss,  30  Vt. 
I27.     Com  fart  Foster  v.  Barney,  3  Vt.  60. 

Separate  Ouiiranty.  -Where  the  guarantor 
of  a  note  in  a  separate  writing  promised  that 
"when    said    note    should    become   due  it 


should  be  good  and  collectible,"  it  was  held 
that  the  guaranty  was  conditional,  and  that 
notice  of  dishonor  was  necessary.  Sylvestc 
v.  Downer,  18  Vt.  32. 

Guaranty  by  Indorsement. — Also  where  a 
person  indorsed  on  a  note,  "  I  guarantee  the 
collection  of  the  within  note  when  due,"  the 
guarantor  was  held  to  be  entitled  to  notice  of 
dishonor.    Reeves  v.  Howe,  16  Cal.  152. 

4.  Gillighan  v.  Boardman,  29  Me.  79;  Wood- 
son v  Moody,  4  Humph.  (Tenn.)  303;  Bull  v. 
Bliss,  30  Vt.  127. 

Loss  or  Injury  must  Be  Sustained. — A  guar- 
anty in  the  following  terms,  "  I  warrant  this 
note  good  and  collectible  for  two  years  from 
date,"  has  been  held  to  be  a  conditional  war- 
ranty; but  the  utter  insolvency  of  the  maker 
of  the  note  was  held  to  be  prima  facie,  at 
least,  sufficient  excuse  for  an  omission  to  at- 
tempt to  collect  it  of  him  and  to  give  the 
guarantor  notice,  as  in  that  case  there  was 
no  ground  to  claim  that  the  guarantor  had 
been  damaged.    Bull  v.  Bliss,  30  Vt.  127. 

Also  upon  a  guaranty  in  the  following  lan- 
guage," I  do  hereby  guarantee  the  collection 
of  all  said  notes  to  said  Woodson  in  case  they 
canrot  be  collected  from  the  makers,  or  from 
said  Moody,"  it  was  held  that  the  guarantor 
was  discharged  where  he  was  shown  to  have 
suffered  from  the  want  of  notice.  Woodson 
v.  Moody,  4  Humph.  (Tenn.)  303. 

In  California ,  notice  to  the  guarantor 
seems  to  be  a  condition  precedent  to  a  right 
of  recovery  against  him.  Thus  where  a  per- 
son guaranteed  the  collection  of  a  note,  it 
was  held  that  he  was  entitled  to  notice 
though  no  mention  was  made  of  any  damage 
having  been  sustained.  Reeves  Howe,  16 
Cal.  152. 

In  North  Carolina,  also,  it  has  been  decided 
that  where  a  person  guarantees  that  certain 
notes  are  good,  he  is  discharged  if  due  notice 
is  not  shown.  Becker  v.  Saunders,  6  Ircd. 
L.  (N.  Car.)  380. 

6.  Guaranty  of  Payment  Considered  Absolute 
— Alabama.—  Donley  v,  Camp,  22  Ala.  059, 
58  Am.  Dec.  274;  Burt  v.  Parish,  <)  Ala.  211. 
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Guaranty  Considered  as  Conditional  Contract. — But  in  other  jurisdictions  the  under- 
taking of  the  guarantor,  whether  he  be  a  party  to  the  paper  guaranteed  or  not, 
is  regarded  as  conditional,  and  he  will  be  discharged  by  the  neglect  of  the 
holder  to  give  him  reasonable  notice  of  nonpayment.1 


Connecticut. — Beckwith  v.  Angell,  6  Conn. 
315;  Breed  v.  Hillhouse,  7  Conn.  525;  City 
Sav.  Bank  v.  Hopson,  53  Conn.  453.  Com- 
pare Sage  v.  Wilcox,  6  Conn.  81. 

Illinois. — Hance  v.  Miller,  21  111.  636;  Gage 
v.  Mechanics'  Nat.  Bank,  79  111.  62;  Heaton 
V.  Hulbert,  4  111.  489. 

Indiana. — Studabaker  v.  Cody,  54  Ind.  586. 

Kentucky. — Levi  v.  Mendell,  I  Duv.  (Ky.) 
78. 

Michigan. — Roberts  v.  Hawkins,  70  Mich. 
566.  Compare  Farmers',  etc.,  Bank  v.  Ker- 
cheval,  2  Mich.  504. 

Minnesota. —  Hungerford  v.  O'Brien,  37 
Minn.  306. 

Mississippi. — Thrasher  v.  Ely,  2  Smed.  & 
M.  (Miss.)  139;  Baker  v.  Kelly,  41  Miss.  696, 
93  Am.  Dec.  274. 

Missouri. — Wright  v.  Dyer,  48  Mo.  525; 
Singer  Mfg.  Co.  v.  Hester,  71  Mo.  91. 

New  York. — Brown  v.  Curtiss,  2  N.  Y.  225; 
Aliens.  Rightmere,  20  Johns.  (N.  Y.)  365,  11 
Am.  Dec.  288. 

Ohio. — Clay  v.  Edgerton,  19  Ohio  St.  549, 
2  Am.  Rep.  422.  Compare  Greene  v.  Dodge, 
2  Ohio  430. 

Tennessee. — Taylor  v.  Ross,  3  Yerg.  (Tenn.) 
330. 

Vermont. — Smith  v.  Ide,  3  Vt.  290;  Knapp 
v.  Parker,  6  Vt.  642. 

Thus  a  guaranty  of  a  note  on  a  separate 
paper  in  these  words,  "  I  will  warrant  him 
to  pay  according  to  his  agreement,"  was  held 
to  be  unconditional,  and  did  not  require 
notice  to  be  given  to  the  guarantor.  Smith 
v.  Ide,  3  Vt.  290. 

Guaranty  of  Collectibility  and  Payment. — Also 
a  guaranty  in  a  separate  writing  in  the  fol- 
lowing words,  "I  guarantee  the  said  note  is 
good,  and  the  payment  of  the  same,"  has 
been  held  to  be  an  absolute  guaranty,  and 
does  not  require  notice  of  nonpayment  to 
hold  the  guarantor.  Woodstock  Bank  v. 
Downer,  27  Vt.  540.  See  also  Williams  v. 
Granger,  4  Day  (Conn.)  444.  Compare  Rus- 
sell v.  Buck,  11  Vt.  166. 

Verbal  Guaranty  of  Payment  or  Collectibility. 
— In  Barker  v.  Scudder,  56  Mo.  272,  it  was 
held  that  where  one,  knowing  of  the  exist- 
ence of  certain  notes,  verbally  guaranteed 
their  payment  or  collectibility,  notice  of  non- 
payment or  noncollectibility  was  not  neces- 
sary in  order  to  bind  him.  The  court  said: 
"  The  defendant  knew  of  the  existence  of  the 
notes,  and  he  had  personally  guaranteed  their 
payment  or  collectibility.  Should  they  not 
be  paid,  or  be  incapable  of  being  collected, 
then  he  was  individually  responsible.  He 
was  aware  of  every  ingredient  in  regard  to 
the  matter,  and  it  was  his  duty  to  be  advised 
of  everything  relating  to  their  condition.  No 
notice  was  therefore  required,  but  it  was  in- 
cumbent on  him  to  know  whether  they  were 
paid,  and  the  contract  that  he  entered  into 
complied  with." 

Necessity  of  Notice  to  Indorser  to  Fix  Guaran- 
tor's Liability. — It  has  also  been  held  that  to 


fix  the  guarantor's  liability  it  is  unnecessary 
to  give  notice  of  nonpayment  to  a  prior  in- 
dorser; Hungerford  v.  O'Brien,  37  Minn. 
306.  See  also  Philbrooks  v.  McEwen,  29  Ind. 
347- 

1.  Guaranty  of  Payment  Considered  Conditional. 

—  United  Stales. — Foote  v.  Brown,  2  McLean 
(U.  S.)  369. 

California. — Riggs  v.  Waldo,  2  Cal.  4S5,  56 
Am.  Dec.  356;  Geiger  v.  Clark,  13  Cal.  580; 
Crooks  v.  Tully,  50  Cal.  254. 

Delaware. — Erwin  v.  Lamborn,  I  Harr. 
(Del.)  125. 

Iowa. — Rockford  Second  Nat.  Bank  v.  Gay- 
lord,  34  Iowa  246. 

Maine. — Gamage  v.  Hutchins,  23  Me.  565; 
Globe  Bank  v.  Small,  25  Me.  366. 

Massachusetts. — Whiton  v.  Mears,  11  Met. 
(Mass.)  563,45  Am.  Dec.  233;  Talbot  v.  Gay, 
18  Pick.  (Mass.)  534. 

Nebraska. — Newton  Wagon  Co.  v.  Diers,  10 
Neb.  284. 

South  Carolina. — Barrett  v.  May,  2  Bailey 
L.  (S.  Car.)  1. 

Reason  of  the  Rule. — In  Rockford  Second 
Nat.  Bank  v.  Gaylord,  34  Iowa  246,  the  court 
said:  "If  the  principal  fails  to  pay  when  he 
should,  the  guarantor  must  be  informed 
in  a  reasonable  time,  soon  enough  to  give 
him  such  opportunities  as  he  ought  to  have 
to  save  him  from  loss.  If  the  notice  be  de- 
layed a  very  short  time,  but  by  reason  of  the 
delay  the  guarantor  loses  the  opportunity  of 
obtaining  indemnity  and  is  irreparably  dam- 
aged, he  would  be  discharged  from  his  obli- 
gation." 

Guaranty  Not  According  to  Tenor  of  Paper. — 

In  Maine  it  has  been  held  that  where  the 
guaranty  of  a  note  was  not  according  to  the 
terms  of  the  note,  it  was  absolute,  and  no  no- 
tice to  the  guarantor  was  required.  Thus 
where  the  promisee  in  a  negotiable  note  pay- 
able in  six  months  sold  it,  having  made  and 
signed  this  indorsement  on  it,  "  I  guarantee 
the  payment  of  the  within  note  in  six  months," 
this  was  holden  to  be  an  absolute  and  origi- 
nal-undertaking by  which  it  was  the  duty  of 
the  guarantor  to  see  that  the  maker  paid  the 
money  within  the  time  specified,  or  to  take 
notice  of  his  neglect  and  pay  it  himself. 
Cobb  v.  Little,  2  Me.  261,  11  Am.  Dec.  72. 
The  same  point  was  decided  in  Cooper  v. 
Page,  24  Me.  73,  41  Am.  Dec.  371. 

In  Globe  Bank  Small,  25  Me.  366,  the 
court  said:  "The  counsel  for  the  plaintiffs 
relies  with  much  confidence  upon  the  case  of 
Cobb  v.  Little,  2  Me.  261,  11  Am.  Dec.  72,  and 
urges  that  the  case  at  bar  is  similar  to  that, 
and  at  first  blush  there  would  seem  to  be  a 
resemblance.  But  in  that  case  the  guaranty 
was  made  by  Little  without  reference  to  the 
time  when  the  note  guaranteed  would  be- 
come payable.  The  note  itself  was  payable 
in  six  months  from  the  30th  of  April,  1S17. 
On  the  3d  of  June  in  the  same  year  Little 
guaranteed  that  it  should  be  paid  in  six 
months  from  that  time.    He  did  not,  as  did 
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Damage  by  the  Holder's  Neglect  Necessary. — It  appears,  however,  from  the  greater 
portion  of  these  authorities,  that  the  guarantor  will  not  be  discharged  from 
liability  by  such  negligence  on  the  part  of  the  holder  unless  it  can  be  shown 
by  proper  evidence  that  the  guarantor  has  been  prejudiced  thereby,1  as  where 
the  maker  of  a  note  guaranteed  was  solvent  when  the  note  fell  due  and  after- 
wards became  insolvent.2  But  in  California  it  is  held  that  the  liability  of  the 
guarantor  is  the  same  as  that  of  an  indorser,  and  that  it  is  an  essential  pre- 
requisite to  the  maintenance  of  an  action  against  him  that  he  should  have 
been  notified  of  the  default  of  the  principal.3 


the  defendant  here,  guarantee  punctual  pay- 
ment according  to  the  terms  of  the  security. 
He  therefore  had  no  reason  to  expect  a  de- 
mand of  payment  upon  the  maker  on  the  day 
he,  Little,  had  agreed  the  debt  should  be 
paid.  He  alone,  and  not  the  maker,  had 
stipulated  for  payment  at  that  time.  He 
alone,  therefore,  might  be  expected  to  look 
to  it  and  see  that  it  was  paid  according  to  his 
agreement." 

Guaranty  of  Sealed  Note  Past  Due. — In  Foster 
*.  Tolleson,  13  Rich.  L.  (S.  Car.)  31,  it  was  held 
that  where  the  assignor  of  a  sealed  note  past 
due  guarantees  its  payment,  he  will  not  be 
discharged  from  his  liability  by  the  failure  of 
the  assignee  to  give  him  notice  of  nonpay- 
ment. 

Guarantor  need  Not  Be  Party  to  Paper. — Most 
of  the  decisions  on  the  question  discussed  in 
the  text  are  cases  where  the  guaranty  was  in- 
dorsed on  the  paper  by  one  of  the  parties. 
But  the  guarantor  need  not  be  a  party  to  the 
paper.  In  Foote  v.  Brown,  2  McLean  (U.  S.) 
371,  the  court  said:  "  The  principle  may  be 
laid  down  as  generally  applicable  to  commer- 
cial paper,  that  where  the  undertaking  is  col- 
lateral to  pay  the  debt  of  another,  on  his 
default,  a  notice  of  demand  and  nonpayment 
is  necessary.  And  this  whether  the  name  of 
the  party  be  on  the  dishonored  note  or  not." 

Notice  Held  Not  to  Be  within  Reasonable  Time. 
—  In  Whiton  v.  Mears,  11  Met.  (Mass.)  563, 
45  Am.  Dec.  233,  it  was  held  that  a  guarantor 
of  a  promissory  note  payable  on  demand  is 
discharged  from  his  contract  of  guaranty 
by  the  omission  of  the  holder  to  give  notice 
within  a  reasonable  time  of  demand  on  the 
maker  and  nonpayment  by  him.  provided  the 
maker  was  solvent  when  the  guaranty  was 
made,  and  became  insolvent  before  notice  of 
nonpayment  was  given;  and,  in  such  case,  if 
notice  be  not  given  until  fourteen  months  af- 
ter demand  on  the  maker,  it  is  not  within  a 
reasonable  time. 

Also  in  Gamage  v.  Hutchins,  23  Me.  565, 
where  the  promisee  guaranteed  a  note  in  the 
following  words,  "  For  value  received  I  guar- 
antee the  payment  of  the  within  note,"  and  at 
the  time  of  the  maturity  of  the  note  the 
maker  was  solvent  and  so  continued  for  two 
years  thereafter,  during  which  time,  and  un- 
til the  maker  had  failed,  the  holder  made  no 
attempt  to  collect  it  and  gave  no  notice  to  the 
guarantor,  the  latter  was  discharged. 

A  similar  decision  was  made  in  Globe  Hank 
v.  Small,  25  Me.  366,  in  the  case  of  an  ac- 
cepted bill  guaranteed  to  be  paid  according 
to  its  terms. 

Notice  need  Not  Bo  in  Time  to  Admit  Notifying 
Prior  Indorse™.  —  In  Iowa  it  has  been  held  that 


a  guarantor  is  not  entitled  to  the  same  notice 
as  an  indorser.  It  was  accordingly  held  that 
he  cannot  urge  as  a  defense  that  he  was  not 
notified  in  time  to  enable  him  to  notify  and 
hold  prior  indorsers  from  or  under  whom  he 
acquired  the  note.  Greene  v.  Thompson,  33 
Iowa  293.  The  court  in  this  case  said :  "  It  is 
true  that  a  guarantor  to  whom  paper  is  in- 
dorsed by  another  may  be  defeated  of  his  re- 
course upon  the  indorser  by  the  failure  of  the 
holder  to  give  immediate  notice  of  nonpay- 
ment. But  detriment  resulting  therefrom 
will  not  release  him  from  liability  upon  his 
guaranty.  That  contract  imposed  no  obliga- 
tion upon  the  holder  of  the  paper  to  exercise 
the  diligence  which  the  contract  of  indorse- 
ment requires.  The  guarantor  has  not, 
therefore,  the  same  protection  that  is  ex- 
tended to  the  indorser.  As  there  rests  no 
obligation  upon  the  holder  of  the  note,  when 
he  seeks  to  charge  the  guarantor  only,  to 
give  such  timely  notice  as  will  bind  an  in- 
dorser, the  guarantor  cannot  be  relieved  if 
it  is  not  done.  Any  detriment  he  may  there- 
by suffer,  the  law  presumes  he  assented  to 
assume  by  entering  into  a  contract  which 
provides  no  protection  against  it." 

1.  Guarantor  must  Suffer  Damage  by  Want  of 
Notice.  —  Rhett  v.  Poe,  2  How.  (U.  S.)  457; 
Reynolds  v.  Douglass,  12  Pet.  (U.  S.)  497  ; 
Martyn  v.  Lamar,  75  Iowa  235;  Weller  v. 
Hawes,  19  Iowa  443;  Sabin  v.  Harris,  12 
Iowa  87;  Greene  v.  Thompson,  33  Iowa  293; 
Parkman  v.  Brewster,  15  Gray  (Mass.)  271; 
Johnson  v.  Wilmarth,  13  Met.  (Mass.)  416; 
Farrow  v.  Respess,  11  Ired.  L.  (N.  Car.)  170; 
Gibbs  v.  Cannon,  9  S.  &  R.  (Pa.)  198. 

Insolvency  of  Principal  at  Maturity  of  Paper.— 
On  a  guaranty  of  a  promissory  note  made 
and  indorsed  by  others,  if  the  maker  and  in- 
dorser are  insolvent  when  the  note  becomes 
due,  this  would  prima  facie  be  evidence  that 
the  guarantor  was  not  prejudiced,  and  there- 
fore the  giving  him  notice  of  nonpayment  is 
in  such  case  dispensed  with.  Gibbs  v.  Can- 
non, 9  S.  &  R.  (Pa.)  198. 

2  Maker  8olvent  at  Maturity.  —  Gamage 
Hutchins,  23  Me.  565;  Globe  Bank  v.  Small, 
25  Me.  366;  Whiton  v.  Mears,  11  Met.  (Mass.) 
563,  45  Am.  Dec.  233;  Talbot  v.  Gay,  18  Pick. 
(Mass.)  534;  Newton  Wagon  Co.  v.  Diers,  10 
Neb.  2S4. 

Discharge  pro  Tanto  —  In  Rhett  v.  Poe,  2 
How.  (U.  S.)  457,  it  was  held  that  where 
there  has  been  an  omission  to  give  the  guar- 
antor of  a  bill  notice  of  its  dishonor,  he  is 
discharged  only  to  the  extent  of  the  damage 
sustained. 

3.  In  California  Guarantor  Liablo  as  Indorser. 

—  Riggs  v.  Waldo,  2  Cal.  485,  56  Am.  Dec. 
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(4)  To  Fix  Liability  of  Person  Not  Party  to  Paper,  but  Liable  on  the  Con- 
sid  >\ition. — A  person  who  is  not  a  party  to  a  bill  or  note,  but  is  liable  on  the 
consideration  for  which  it  is  given,  is  in  England,  it  seems,  entitled  to  notice 
of  dishonor,1  though  it  seems  that  the  notice  need  not  be  so  strict  and 
technical  as  in  the  case  of  parties  to  the  instrument.3 

Transferrer  by  Delivery. — Thus  in  a  case  where  a  person  delivering  paper  to 
another  w  ithout  indorsing  it  is  liable  on  the  consideration,  he  is  entitled  to 
notice.3 

c  By  Whom  Notice  may  be  Given — (1)  In  General. — In  some  instances 
it  has  been  decided  that  the  holders  or  their  agents  are  the  only  persons  to  give 
notice  of  the  dishonor  of  bills  of  exchange  or  promissory  notes.4 

May  Come  from  Any  Party  to  Paper. — But  it  seems  to  be  now  well  settled  that  it 
is  not  absolutely  necessary  that  notice  should  come  from  the  holder,  but  it  may 
be  given  by  any  person  who  is  a  party  to  the  paper,  or  who  would,  on  the  same 
being  returned  to  him  and  after  paying  it,  have  a  right  of  action  on  it ;  and  such 
notice  will  be  binding  in  favor  of  all  parties  subsequent  to  the  party  notified.5 
Thus  the  first  indorser,  who  has  received  notice  of  dishonor  from  the  holder, 
but  not  from  the  second  indorser,  is  liable  to  the  second  indorser  in  the  same 
manner  as  if  notice  had  been  received  from  him.6  In  the  same  way,  where 
the  first  indorser  has  received  notice  from  the  second  indorser,  it  will  inure  to> 
the  benefit  of  the  holder.7 

356;  Geiger  v.  Clark,  13  Cal.  580;  Crooks  v. 
Tully,  50  Cal.  254. 

Thus  where  parties  guaranteed  the  pay- 
ment of  a  note  in  the  following  language, 
"  We  guarantee  the  payment  of  the  within,"  it 
was  held  that  they  were  discharged  by  failure 
of  the  holder  to  give  notice  to  them,  though 
they  received  no  injury  thereby.  Riggs  v. 
Waldo,  2  Cal.  485,  56  Am.  Dec.  356. 

1.  Person  Not  Party  to  Paper. — Chalmers  on 
Bills  of  Exchange  (5th  ed.)  170;  Smith  v. 
Mercer,  L.  R.  3  Exch.  51.  Compare  Swinyard 
v.  Bowes,  5  M.  &  S.  62;  Van  Wart  v.  Woolley, 

3  B.  &  C.  446,  10  E.  C.  L.  148. 

2.  Strict  and  Technical  Notice  Not  Required. — 
Camidge  v.  Allenby,  6  B.  &  C.  373,  13  E.  C. 
L.  201;  Robson  v.  Oliver,  10  Q.  B.  704,  59  E. 
C.  L.  704. 

In  Pennsylvania  it  has  been  held  that  where 
a  debtor  is  not  a  party  to  a  check,  either  as 
drawer,  payee,  or  indorser,  which  he  delivers 
over  to  his  creditor  for  a  pre-existing  debt, 
he  is  not  strictly  entitled  to  notice  of  dis- 
honor, according  to  the  law  merchant;  and 
delay  in  giving  such  notice  is  not  of  itself  a 
defense  against  his  original  liability,  unless 
it  be  shown  that  he  has  actually  sustained 
loss  or  damage  in  consequence  thereof. 
Holmes  v.  Briggs,  131  Pa.  St.  233,  17  Am.  St. 
Rep.  804. 

3.  Transferrer  by  Delivery. — Camidge  v.  Al- 
lenby, 6  B.  &  C.  373,  13  E.  C.  L.  201;  Turner 
v.  Stones,  I  D.  &  L.  122;  Robson  v.  Oliver, 
10  Q.  B.  704,  59  E.  C.  L.  704;  Rogers  v.  Lang- 
ford,  1  Cromp.  &  M.  642;  Moule  v.  Brown, 

4  Bing.  N.  Cas.  266,  33  E.  C.  L.  347. 

4.  Tindal  v.  Brown,  1  T.  R.  167;  Exp.  Bar- 
clay, 7  Ves.  Jr.  597. 

5.  By  Whom  Notice  to  Be  Given. — Chapman 
v.  Keane,  3  Ad.  &  El.  193,  30  E.  C.  L.  69; 
Lysagt  v.  Bryant,  9  C.  B,  46,  67  E.  C.  L.  46; 
Jameson  v.  Swinton,  2  Campb.  373;  Wilson  v. 
Swabey,  1  Stark.  34,  2  E.  C.  L.  23;  Chanoine 
v.  Fowler,  3  Wend.  (N.  Y.)  173;  Stafford  v. 
Yates,  18  Johns.  (N.  YO327. 


Where  Party  has  Transferred  Paper  as  Collat- 
eral Security.— In  Cowperthwaite  v.  Sheffield, 
1  Sandf.  (N.  Y.)  416,  it  was  held  that  the  in- 
dorsees of  bills  of  exchange,  who  have  trans- 
ferred them  to  a  bank  as  collateral  security, 
have  a  sufficient  interest  in  the  bills  to 
authorize  them  to  give  notice  of  the  protest 
of  the  same  to  the  prior  parties. 

Notice  from  Party  Discharged  by  Laches. — In 
Harrison  v.  Ruscoe,  15  M.  &  W.  231,  Parke, 
B.,  in  commenting  upon  the  rule  as  to  the 
persons  by  whom  notice  may  be  given,  said: 
"  The  case  of  notice  by  a  party  who  had  him- 
self been  already  discharged  by  the  laches  of 
the  holder  is  excluded." 

Knowledge  of  Dishonor  on  Part  of  Party 
Giving  Notice  Unnecessary. — If  paper  is  dishon- 
ored in  fact,  and  a  party  to  the  bill  unequiv- 
ocally asserts  that  fact  and  notice  of  dis- 
honor, it  is  immaterial  whether  the  party 
notifying  actually  knew  of  the  fact  of  dis- 
honor or  not.  Jennings  v.  Roberts,  4  El.  & 
Bl.  615,  82  E.  C.  L.  615. 

Whether  Diligence  of  Holder  will  Excuse  Other 
Parties.  —  Though  notice  of  nonpayment  given 
by  the  holder  of  a  note  to  an  indorser  inures 
to  the  benefit  of  the  other  parties  to  the 
paper,  it  has  been  held  that  an  inability  to 
learn  the  proper  place  for  giving  such  notice, 
which  excuses  the  holder,  is  not  available  to 
another  indorser  who  possesses  the  necessary 
information.  Beale  v.  Parrish,  20  N.  Y.  407, 
75  Am.  Dec.  414.  But  see  1  Parsons  on  Notes 
and  Bills  627. 

6.  Notice  by  Holder  Inuring  to  Benefit  of  Prior 
Indorser. — Jamesons. Swinton, 2  Taunt. 224 ;U. 
S.  Bank  v.  Goddard,  5  Mason  (U.  S.)  366;  Abat 
v.  Rion,  9  Martin  (La.)  465,  13  Am.  Dec.  313; 
Young  v.  Durgin,  15  Gray  (Mass.)  264;  Staf- 
ford v.  Yates,  t8  Johns.  (N.  Y.)  327;  Marr  r. 
Johnson,  9  Yerg.  (Tenn.)  1. 

7.  Notice  by  Prior  Indorser  Inuring  to  Benefit 
of  Holder.— Chapman  v.  Keane,  3  Ad.  &  EL 
193,  30  E.  C.  L.  69;  Nevven  v.  Gill,  8  C.  &  P. 
367,  34  E.  C.  L.  432;  Edmonston  v.  Gilbert,  3. 
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Notice  of  Nonacceptance  Given  by  Drawee. — It  has  been  held  that  the  drawee  who 
refuses  to  accept  is  not  a  party  or  chargeable  in  virtue  of  a  bill,  and  notice  from 
him  of  nonacceptance  is  in  no  degree  better  than  from  any  other  stranger.1 

Notice  by  Acceptor  or  Maker. — But  the  weight  of  authority  is  in  favor  of  the  rule 
allowing  notice  of  nonpayment  of  a  bill  or  note  to  be  given  by  the  acceptor  2 
or  maker,3  though  it  would  seem  that  a  contrary  rule  would  be  more  consonant 
with  reason.4 

(2)  Where  Holder  Is  Dead. — If  the  holder  of  the  paper  is  dead  at  the  time 
of  maturity,  notice  should  be  given  by  his  executor  or  administrator,  if  any  has 
been  appointed;5  but  where  no  personal  representative  has  been  appointed  at 
the  time  of  dishonor,  the  party  to  be  charged  will  remain  liable  if  notice  is 
given  by  the  personal  representative  within  a  reasonable  time  after  his  appoint- 
ment.6 

(3)  Agents. — The  holder  need  not  give  notice  in  person  ;  he  may  give  it 
through  a  duly  authorized  agent.7 

Parol  Authority  Sufficient. — And  it  will  be  sufficient  if  notice  is  given  by  an 
agent  having  parol  authority.8 

Notice  Given  in  Agent's  Name. — Moreover,  he  may  give  the  notice  in  his  own 
name,  without  stating  on  whose  behalf  he  is  acting.9 

Notice  Given  in  Name  of  Party  Other  than  His  Principal. — And  it  has  even  been  held 
that  notice  given  by  the  agent  of  the  holder  in  the  name  of  another  party  to 
the  paper  will  be  sufficient.10 

Notaries  Public. — Under  the  foregoing  rules  a  notary  public  who  presents  and 
protests  the  paper  may,  as  the  agent  of  the  holder,  give  notice  of  dishonor,11 


Mackey  (D.  C.)  351;  U.  S.  Bank  v.  Goddard, 
5  Mason  (U.  S.)  366;  Davis  v.  Hanly,  12  Ark. 
645;  Mead  v.  Engs,  5  Cow.  (N.  Y.)  305;  West 
River  Bank  v.  Taylor,  34  N.  Y.  128;  Williams 
v.  Matthews,  3  Cow.  (N.  Y.)  252;  Safford  v. 
Wvckoff,  1  Hill  (N.  Y.)  11;  Cowperth waite  v. 
Sheffield,  1  Sandf.  (N.  Y.)  417;  Myers  v. 
Standart,  11  Ohio  St.  29. 

1.  Drawee  Refusing  to  Accept  Bill  may  Not 
Give  Notice. — Stanton  v.  Blossom,  14  Mass. 
116.  7  Am.  Dec.  198. 

2.  Notice  by  Acceptor. — Shaw  v.  Croft,  Chitty 
on  Bills  557;  Rosher  v.  Kieran,  4  Campb.  87; 
Brailsford  v.  Williams,  15  Md.  157,  74  Am. 
Dec.  550- 

3.  Notice  by  Maker. — Glasgow  v.  Pratte,  8 
Mo.  336,  40  Am.  Dec.  142.  See  also  Iowa 
City  First  Nat.  Bank  v.  Ryerson,  23  Iowa  508; 
Johnsons.  Ilarth,  1  Bailey  L.  (S.  Car.)  482. 

4.  Authorities  Holding  Notice  by  Acceptor  or 
Maker  Invalid. —  In  Jaggcr  v.  National  Ger- 
man American  Bank,  53  Minn.  386,  notice 
given  by  the  maker  of  a  note  was  held  to  be 
insufficient. 

In  Harrison  v.  Ruscoe,  15  M.  &  W.  231, 
Parke,  B.,  said:  "The  rule  [prescribing  the 
parties  by  whom  notice  may  be  given]  equally 
excludes  the  case  of  notice  by  an  acceptor, 
who  never  could  sue  himself  upon  the  bill 
after  taking  it  up;  and  the  instances  in  which 
a  notice  by  an  acceptor  has  been  held  Rood  at 
nisi  prius  arc  explained  by  M  r.  Justice  Bayley, 
on  the  supposition  that  in  these  the  acceptor 
had  a  special  authority  to  do  so."  Sec  also 
Bayley  on  Bills  (5th  ed.)254. 

6.  1  Parsons  on  Notes  and  Bills  506. 

6.  White  v.  Stoddard,  ti  Gray  (Mass.)  258, 
71  Am.  Dcr.  711. 

7  Notice  Oiven  by  Agent  of  Holder  In  Oen 
oral  — Stewart  v.    Kcnnctl,  2   Campb.  177; 


Harris  v.  Robinson,  4  How.  (U.  S.)  336; 
Shed  v.  Brett,  I  Pick.  (Mass.)  401,  11  Am. 
Dec.  209;  McNeil  v.  Wyatt,  3  Humph. 
(Tenn.)  125. 

Attorneys. — Thus  notice  may  be  given  by 
a  duly  authorized  attorney.  Woodthorpe  v. 
Lawes,  2  M.  &  W.  109;  Firth  v.  Thrush.  8 
B.  &  C.  387,  15  E  C.  L.  242;  Rogerson  v. 
Hare,  1  Jur.  71;  Williams  v.  Matthews,  3 
Cow.  (N.  Y.)  252. 

Notice  by  Subagent. — Where  a  notice  of  pro- 
test was  given,  signed  with  the  riame  of  a 
notary  public  in  behalf  of  the  indorsees,  and 
it  turned  out  that  the  notice  was  not  in  fact 
signed  by  the  notary,  but  was  signed  in  his 
name  by  one  authorized  by  him  to  serve 
notices  in  his  name,  and  who  acted  at  the 
request  of  the  agent  of  the  indorsees  to 
whom  the  protests  had  been  sent,  it  was 
held  to  be  a  sufficient  notice  of  protest.  Cow- 
perthwaite  v.  Sheffield,  1  Sandf.  (N.  Y.)  416. 

8.  Utica  Bank  v.  Smith,  18  Johns.  (N.  Y.) 
230. 

9.  Woodthorpe  v.  Lawes,  2  M.  &  W.  109; 
Drexler  v.  McGlynn,  99  Cal.  143. 

10.  Rogerson      Hare,  I  |ur.  71. 

11.  Notaries  as  Agents  to  Give  Notice.-  Harris 
v.  Robinson,  4  How.(U.  S.)  336;  Crawford  v. 
Branch  of  State  Bank,  7  Ala.  205;  Greene  v. 
Farley,  20  Ala.  322;  Swayze  v.  Britten,  17 
Kan.  625;  Mcise  v.  Newman.  78  Hun  (N.  Y.) 
428;  Payne  v.  Patrick,  21  Tex.  685. 

In  Payne  v.  Patrick,  21  Tex.  685,  Roberts, 
J.,  said  :  "The  opinion  which  seems  most  in 
consonance  with  principle  is  that  the  person 
giving  the  notice  should  be  a  party  to  the  bill, 
or  some  one  acting  under  his  authority,  and 
that  liberal  presumptions  will  be  indulged  in 
favor  of  such  authority  when  the  contrary  is 
not  made  to  appear." 
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though  by  the  law  merchant  it  is  no  necessary  part  of  his  official  duty  to 
do  so.1 

Agents  for  Collection. — Where  a  bill  or  note  is  transmitted  by  the  holder  to  a 
banker  or  other  agent  for  collection,  such  agent  is  considered  as  a  real  holder 
for  the  purpose  of  giving  notice.2  Accordingly  he  may  give  notice  to  all  the 
prior  parties  on  the  paper,  and  this  notice  will  inure  to  the  benefit  of  his  prin- 
cipal.3 But  it  is  not  necessary  for  him  to  give  notice  to  parties  other  than 
his  principal,4  since  he  may  not  know  to  which  of  the  prior  parties  the  princi- 
pal intends  to  resort ;  and  if  he  does,  he  may  not  know  their  domicil,  as  he  has 
no  interest  in  the  paper,  or  privity  with  the  parties.5  So,  also,  where  paper 
passes  through  several  branch  banks  of  the  same  establishment,  each  branch 
may  be  considered  as  a  distinct  holder.6 

(4)  Strangers. — Notice  of  dishonor  cannot  be  given  by  a  mere  stranger  to 
the  paper.7 

d.  To  Whom  Notice  may  be  Given — (1)  In  General. — A  discussion  of 
the  question  generally  as  to  the  person  to  whom  notice  may  be  given  will  be 
found  elsewhere  in  this  title. H 

(2)  Where  Party  to  be  Notified  Is  Dead. — Where  the  drawer  or  indorserdies 
before  the  maturity  of  the  paper,  it  is  necessary,  in  order  to  charge  his  estate, 
that  notice  of  dishonor  should  be  given  to  his  executor  or  administrator,  if 
there  is  any  known  to  the  holder,  or  who  might  be  known  to  him  on  his  using 
due  diligence,  for  they  represent  the  testator  or  intestate,  and  are  as  fully  enti- 
tled to  notice  as  he  would  be  if  alive.9 


1.  Burke  v.  McKay,  2  How.  (U.  S.)  66; 
Cromer  v.  Piatt,  37  Mich.  132,  26  Am.  Rep. 
503- 

Statute— Missouri. — In  Missouri,  however, 
it  has  been  held  to  be  the  duty  of  the  notary, 
under  statute,  to  give  notice.  State  Bank  v. 
Vaughan,  36  Mo.  91.  See  also  Renick  v. 
Robbins,  28  Mo.  340. 

2.  Agent  for  Collection. — Rovve  v.  Tipper,  13 
C.  B.  249,  76  E.  C.  L.  249;  Mobile  Bank  v. 
Huggins,  3  Ala.  206;  Seaton  v.  Scovill,  18 
Kan.  435,  26  Am.  Rep.  779;  Freeman's  Bank 
v.  Perkins,  18  Me.  292;  Ogden  v.  Dobbin, 
2  Hall  (N.  Y.)  112;  Myers  v.  Courtney, 
11  Phila.  (Pa.)  343;  Linn  v.  Horton,  17  Wis. 
151.  See  also  the  title  Banks  and  Banking, 
vol.  3,  p.  806. 

Where  one  bank  sends  a  note  to  the  cashier 
of  another  bank,  at  which  it  was  payable,  for 
collection,  it  was  held  that  the  authority  to 
collect  would  include  the  authority  to  give 
notice  to  the  maker  that  the  former  bank 
owned   the    note.    Worden    v.    Nourse,  36 

Vt.  756. 

3.  See  U.  S.  Bank  v.  Goddard,  5  Mason 
(U.  S.)  366;  Griffith  v.  Assmann,  48  Mo.  66. 

4.  Need  Notify  Principal  Only — United  States. 
— U.  S.  Bank  v.  Goddard,  5  Mason  (U.  S.) 
366. 

Indiana. — Pate  v.  State  Bank,  3  Ind.  176. 

Massachusetts. — Eagle  Bank  v.  Hathaway, 
5  Met.  (Mass.)  212;  Church  v.  Barlow,  9 
Pick.  (Mass.)  547;  Wamesit  Bank  v.  But- 
trick,  11  Gray  (Mass.)  387;  Lynn  First  Nat. 
Bank  v.  Smith,  132  Mass.  227. 

Missouri. — Renshaw  v.  Triplett,  23  Mo. 
213;  Griffith  v.  Assmann,  48  Mo.  66. 

New  Jersey. — State  Bank  v.  Ayers,  7  N.  J. 
L.  130. 

New  York.—U.  S.  Bank  v.  Davis,  2  Hill 
(N.  Y.)  457;  Farmers'  Bank  v.  Vail,  21  N. 
Y.  485. 


Ohio. — Lawson  ]v.  Farmers'  Bank,  1  Ohio 
St.  207;  Ohio  L.  Ins.,  etc.,  Co.  v.  McCague, 
18  Ohio  54. 

Tennessee.  —  Hill  v.  Planters'  Bank,  3 
Humph.  (Tenn.)  670. 

Wisconsin.— -Linn  v.  Horton,  17  Wis.  151. 

5.  Colt  v.  Noble,  5  Mass.  167. 

6.  Clode  v.  Bayley,  12  M.  &  W.  51. 

7.  Notice  Cannot  be  Given  by  Stranger.  — 
Stewart  v.  Kennett,  2  Campb.  177;  East  v. 
Smith,  4  D.  &  L.  744;  Chanoine  v.  Fowler,  3 
Wend.  (N.  Y.)  173;  Brower  v.  Wooten,  Term 
(N.  Car.)  70,  7  Am.  Dec.  692. 

8.  To  Whom  Notice  may  be  Given — In  General. 
— See  supra,  this  section,  Necessity  of  Notice. 

9.  Notice  to  Personal  Representative. — Hallett 
v.  Branch  Bank,  12  Ala.  193;  State  Bank  v. 
Smith,  4  Rob.  (La.)  276;  Bird  v.  Doyal,  20  La. 
Ann.  541;  State  Bank  v.  Oliver,  10  Cush. 
(Mass.)  557;  Oriental  Bank  v.  Blake,  22  Pick. 
(Mass.)  206;  Dodson  v.  Taylor,  56  N.  J.  L.  11; 
Cayuga  County  Bank  v.  Bennett,  5  Hill  (N. 
Y.)  236;  Carolina  Nat.  Bank  v.  Wallace,  13  S. 
Car.  347,  36  Am.  Rep.  694.  See  also  Dein- 
inger  v.  Miller,  7  N.  Y.  App.  Div.  409. 

Where  the  holder  of  a  note  was  apprised 
before  it  fell  due  that  one  of  the  indorsers  was 
dead,  that  his  will  had  been  duly  proved,  and 
that  it  was  at  the  surrogate's  office  in  the  vil- 
lage where  the  holder  resided,  it  was  held 
that  notice  of  nonpayment  sent  by  mail,  di- 
rected to  the  deceased  indorser  instead  of  to 
his  personal  representative,  was  not  sufficient 
to  charge  his  estate,  it  being  shown  that  no 
inquiry  had  been  made  as  to  the  name  or  resi- 
dence of  the  personal  representative.  Cayuga 
County  Bank  v.  Bennett,  5  Hill  (N.  Y.)  236; 
State  Bank  v.  Smith,  4  Rob.  (La.)  276. 

Notice  to  "Estate"  of  Deceased. — Where  it 
appears  that  due  diligence  was  not  exercised 
in  searching  for  the  personal  representative 
of  a  promissory  note,  and  notice  was  directed 
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Diligence  Required  of  Holder.        BILLS  AND  NOTES. 


Notice  of  Dishonor. 


Where  Death  of  Drawer  or  Indorser  Is  Unknown  to  Holder. — Where,  however,  at  the  time 
of  the  dishonor  of  the  paper,  the  death  of  the  drawer  or  indorser  is  unknown  to 
the  holder,  notice  addressed  to  the  drawer  or  indorser  at  his  last  place  of  resi- 
dence or  place  of  business  will  be  sufficient.1 

Where  No  Personal  Representative  has  Qualified. — In  the  same  way,  if  there  is  no  ex- 
ecutor or  administrator  qualified  at  the  date  of  the  dishonor  of  the  paper,  it  is 
still  the  duty  of  the  holder  to  use  all  reasonable  diligence  that  those  interested 
maybe  promptly  informed  of  the  dishonor. 

Notice  to  Drawer's  or  Indorser's  Place  of  Residence.— Accordingly  if  in  this  case  notice 
is  sent  to  the  last  residence  or  last  place  of  business  of  the  deceased  drawer  or 
indorser,  as  the  case  may  be,  it  will  be  sufficient  to  render  his  estate  responsible, 
as  it  may  reasonably  be  supposed  that  it  will  thus  reach  those  interested  in  it.3 


to  "  the  estate  of  Henry  J.  Oliver,  deceased," 
the  notice  was  held  to  be  insufficient.  State 
Bank  v.  Oliver,  10  Cush.  (Mass.)  557. 

But  where  the  executors  of  a  deceased  in- 
dorser were  unknown  to  the  party  giving  no- 
tice, it  was  held  that  notice  addressed  to  the 
"estate  of"  the  deceased,  at  the  place  where 
at  the  time  of  his  death  he  resided,  was  suffi- 
cient. Port  Jefferson  Bank  v.  Darling,  91 
Hun  (N.  Y.)  236. 

Executor  Proper  Party  to  Receive  Notice  until 
Discharged. — -The  executor  of  a  deceased  in- 
dorser has  been  held  to  be  the  proper  person 
on  whom  to  serve  a  notice  of  protest,  though 
the  instituted  heir  may  have  been  admitted  as 
heir  and  have  given  security  and  taken  pos- 
session of  the  property,  where  the  executor 
had  not  rendered  any  account  nor  received 
from  the  heir  the  money  necessary  to  pay  the 
debts  of  the  succession.  New  Orleans,  etc., 
R.  Co.  v.  Kerr,  9  Rob.  (La.)  122,  41  Am.  Dec. 
323- 

Where  there  Are  Two  or  More  Representatives. 

—  Notice  of  dishonor  to  one  of  two  or  more 
executors  or  administrators  will  be  sufficient 
to  bind  the  estate  of  the  deceased.  Lewis  v. 
Bakewell,  6  La.  Ann.  359,  54  Am.  Dec.  561; 
Beals  v.  Peck,  12  Barb.  (N.  Y.)  245;  Carolina 
Nat.  Bank  v.  Wallace,  13  S.  Car.  347,  36  Am. 
Rep.  694. 

Notice  to   Heirs  or  Devisees  Unnecessary. — 

Where  an  indorser  of  a  promissory  note  dies 
before  the  note  matures,  notice  of  dishonor  to 
his  personal  representatives  is  sufficient  to 
support  a  claim  on  the  indorsement  against 
his  heirs  and  devisees  without  notice  to  them. 
Smalley  v.  Wright.  40  N.  J.  L.  471. 

1 .  Death  of  Drawer  or  Indorser  Unknown  to  Hold- 
er.—  Barnes  v.  Reynolds,  4  How.  (Miss.)  114; 
Lindcrman  v.  Guldin,  34  Pa.  St.  54;  Planters' 
Bank  v.  White,  2  Humph.  (Tenn.)  112,  36 
Am.  Dec.  305. 

Whore  Notice  is  Recoived  by  Personal  Repre- 
sentative.—Where  the  indorser  of  a  promissory 
note  died  about  the  time  of  the  maturity  of 
the  note,  but  the  fact  was  unknown  to  the 
holder  or  the  notary,  it  has  been  held  that  no- 
tice sent  through  the  post-office  to  the  in- 
dorser at  her  usual  place  of  residence  bound 
the  heirs,  where  it  was  shown  that  the  notice 
actually  reached  the  administrator  and  one  of 
the  heirs,  and  probably  all  the  heirs.  Mas* 
pcro  v.  Pedesclaux,  22  La.  Ann.  227. 

2.  No  Personal  Representative  Qualified  No- 
tice Last  Rosidencu.  Weaver  Penn,  27 
La.  Ann.  129;  Mathewton  v.  Strafford  Bank, 


45  N.  H.  104;  Merchants'  Bank  v.  Birch,  17 
Johns.  (N.  Y.)  25,  8  Am.  Dec.  367. 

In  Merchants'  Bank  v.  Birch,  17  Johns.  (N. 
Y.)  25,  8  Am.  Dec.  367,  it  appeared  that  the 
note  became  due  on  the  22d  of  December, 
1815;  that  the  indorser  sailed  from  New  York 
on  the  17th  of  November,  1815,  on  a  voyage 
to  Teneriffe,  and  died  at  sea  on  the  12th  of 
December  following;  that  his  will  was  proved 
and  letters  testamentary  granted  thereon  on 
the  22d  of  April,  1816;  and  that  his  death  was 
not  known  at  New  York  until  the  last  of 
March,  1816.  Under  these  circumstances  it 
was  held  that  the  estate  of  the  indorser  was 
sufficiently  charged  where  notice  was  left  at 
the  last  residence  of  the  indorser,  another 
notice  was  left  with  his  reported  agent,  and 
another  was  sent  to  the  residence  of  his  family 
in  the  country,  through  the  post-office. 

Also  where  a  note  became  due  on  the  8th 
of  November,  1798,  but  the  indorser  to  be 
charged  died  on  the  13th  of  September,  1798, 
and  his  will  had  not  been  proved  until  the  19th 
day  of  December,  1798,  before  which  period 
the  holder  knew  not  of  any  will  or  who  were 
executors,  it  was  held  that  notice  sent  to  the 
indorser  as  if  he  were  still  living  was  suffi- 
cient. Stewart  v.  Eden,  2  Cai.  (N.  Y.)  121,  2 
Am.  Dec.  222.  In  this  case  Livingston,  J., 
said:  "  Nor  was  it  fatal  to  direct  the  notice  to 
the  indorser  himself,  for  as  it  was  not  known 
whether  he  had  made  a  will,  nor  who  his  ex- 
ecutors were,  until  long  after,  it  was  full  as 
probable  that  it  would  reach  the  parties  inter- 
ested by  this  address  as  by  any  other;  some 
one  of  the  deceased's  family  would  either  open 
it  or  see  it  safely  delivered  to  an  executor." 

Notice  Deposited  in  Post-office  Directed  to 
"Legal  Representative."  —  Where  the  indorser 
of  a  negotiable  note  has  died  before  its  ma- 
turity, and  at  the  time  of  its  dishonor  no 
person  has  qualified  as  administrator  on  the 
estate,  it  seems  not  to  be  absolutely  neces- 
sary that  notice  should  be  sent  to  the  last 
residence  or  place  of  business  of  the  drawer 
or  indorser;  and  it  has  been  held  in  such 
case  that  the  notice  of  protest  depos- 
ited in  the  post-office  in  the  city  where  the 
note  had  been  made  payable  and  discounted, 
directed  to  "  the  legal  representative  "  of  the 
indorser,  was  sufficient,  the  indorser  having 
lived  in  that  place  and  his  family  still  living 
in  the  same  house.  Boyd  v.  City  Sav.  Bank, 
15  Gratt.  (V'a.)  501. 

Subsequent  Notice  to  Exocutorupon  Qualifying 
Unnecessary.  — Where  at   the  time  of  the  dis- 
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Uiligenoe  Required  of  Holder.       BILLS  AND  NOTES. 


Notice  of  Dishonor. 


Notice  to  Executor  Named  in  Will,  though  Not  Qualified. — Moreover,  it  has  been  held  that 
where  an  executor  has  been  named  in  a  will,  as  he  is  the  person  to  whom  the 
testator  has  confided  the  administration  of  his  estate,  notice  of  dishonor  may 
also  be  properly  given  to  him,  although  he  may  not  have  been  qualified  by  the 
probate  court  and  may  afterwards  renounce  the  trust.1 

Notice  to  Peirson  Subsequently  Appointed  Administrator. — But  notice  to  a  person  who  is 
subsequently  appointed  administrator  will  not  be  sufficient  to  charge  the  estate 
of  the  deceased.2 

(3)  Where  Party  to  be  Notified  Is  a  Bankrupt — Notice  Prior  to  Appointment  of  As- 
signee.—A  bankrupt  represents  his  estate  until  assignees  are  chosen;  and  notice 
of  dishonor  of  paper  given  to  him  before  such  appointment  will  be  sufficient  to 
bind  him.3 

Notice  Subsequent  to  Appointment. — After  an  assignee  has  been  appointed,  notice 
may  be  given  to  the  bankrupt  alone,4  and  it  would  seem  to  be  sufficient  if  given 

to  the  assignee  alone.5 

honor  no  executor  has  qualified,  and  notice 
has  subsequently  been  delivered  at  the  dwell- 
ing house  of  the  deceased,  it  has  been  held  to 
be  unnecessary  to  superadd  notice  to  the  ex- 
ecutor upon  his  subsequently  becoming  quali- 
fied. Merchants'  Bank  v.  Birch,  17  Johns. 
(N.  Y.)  25,  8  Am.  Dec.  367.  Spencer,  C.J.,  in 
this  case  said:  "  But  it  is  a  novel  principle, 
unsupported  either  by  precedent  orauthority, 
that  notice  is  to  be  given  to  the  representa- 
tives of  the  indorser,  and  who  become  such 
long  after  the  note  has  fallen  due.  The  rights 
of  the  holder  of  a  note  or  bill  are  to  be  deter- 
mined by  his  acts  when  the  note  or  bill  be- 
comes due;  and  if  he  then  gives  such  notice 
as,  under  the  existing  state  of  facts,  the  law 
requires  of  him,  his  rights  are  fixed,  and  he 
cannot  be  required  to  superadd  any  other 
notice  at  a  future  period." 

1.  Notice  to  Executor  Named  in  Will,  though 
Not  Qualified. — Drexler  v.  McGlynn,  99  Cal. 
144;  Goodnow  v.  Warren,  122  Mass.  79,  23 
Am.  Rep.  289;  Shoenberger  v.  Lancaster  Sav. 
Inst.,  23  Pa.  St.  459. 

A  notice  of  the  dishonor  of  a  note  indorsed 
by  the  testator,  given  toone  named  as  execu- 
tor in  the  will,  who  had  not  joined  in  the  pro- 
bate or  qualified  as  executor,  but  who  had  not 
renounced  at  the  time  of  the  notice,  and  who 
did  not  refuse  the  notice,  is  sufficient  to  charge 
the  estate.  Shoenberger  v.  Lancaster  Sav. 
Inst.,  28  Pa.  St.  459. 

Where  Executor  has  Renounced  Trust. — No- 
tice to  the  executor  named  in  a  will,  of  the 
nonpayment  of  a  note  which  matured  after 
the  executor  had  renounced  his  trust  and  a 
special  administrator  had  been  appointed,  is 
'.lot  sufficient  although  no  public  notice  of  the 
latter's  appointment  had  been  ordered  or 
given.  Goodnow  v.  Warren,  122  Mass.  79, 
23  Am.  Rep.  289. 

2.  Mathewson  v.  Strafford  Bank,  45  N.  H. 
104.  See  also  Goodnow  v. Warren,  122  Mass. 
79,  23  Am.  Rep.  289. 

3.  Notice  Prior  to  Appointment  of  Assignee. — 
Ex  p.  Moline,  19  Ves.  Jr.  216  ;  Ex  p.  Tremont 
Nat.  Bank.  2  Lowell  (U.  S.)  409. 

4.  Notice  to  Bankrupt  after  Appointment  of 
Assignee. — Ex  p.  Baker,  4  Ch.  Div.  795  ; 
Casco  Nat.  Bank  v.  Shaw,  79  Me.  376,  I 
Am.  St.  Rep.  319  ;  Bank  of  America  v. 
Shaw,  142  Mass.  290  ;  American  Nat.  Bank 


v.  Junk,  94  Tenn.  624,  citing  2  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  412. 

Where  the  affairs  of  an  insolvent  corpora- 
tion  are  in  process  of  settlement  under  a  deed 
of  assignment,  notice  of  dishonor  addressed 
to  the  corporation,  an  indorser  on  a  note,  is 
good  if  sent  to  the  place  where  the  corporation 
formerly  transacted  its  business  and  where 
the  mail  of  the  corporation  is  delivered  and 
opened  by  the  assignee.  Casco  Nat.  Bank  v. 
Shaw,  79  Me.  376,  1  Am.  St.  Rep.  319  ;  Bank  of 
America  v.  Shaw,  142  Mass.  290  ;  American 
Nat.  Bank  v.  Junk,  94  Tenn.  624. 

Notice  to  Insolvent  where  Assignment  Is 
Unknown. — Where  a  bank  failed,  and  made 
an  assignment  for  the  benefit  of  creditors,  it 
was  held  that  notice  given  to  the  bank  and 
not  to  the  assignee  was  sufficient,  the  holder 
not  having  heard  of  the  failure  and  assign- 
ment. Donnell  v.  Lewis  County  Sav.  Bank, 
80  Mo.  165. 

Absconding  of  Bankrupt. — Where  the  drawer 
of  a  bill  of  exchange  became  a  bankrupt  and 
absconded  before  it  was  due,  but  his  house  re- 
mained open,  in  the  possession  of  the  messen- 
ger under  a  commission  of  bankruptcy  issued 
against  him,  for  some  time  after  the  bill  be- 
came due,  and  before  that  time  the  holder  of 
the  bill  had  notice  that  A  and  B  were  chosen 
assignees  of  the  bankrupt's  estate,  it  was  held 
that  the  bill  was  not  provable  under  the  com- 
mission issued  against  the  drawer,  where  it 
was  shown  that  the  holder  did  not  leave  notice 
at  the  house  of  the  drawer  or  make  any 
attempt  to  give  such  notice  to  the  assignees. 
Rhode  v.  Proctor,  4  B.  &  C.  517,  10  E.  C.  L. 
397- 

5.  2  Daniel  on  Negotiable  Instruments 
(4th  ed.),  §  1002.  See  also  Ex  p.  Baker,  4  Ch. 
Div.  795. 

Insolvent's  Assignee. — In  Kentucky  it  has 
been  held  that,  from  analogy  to  the  rule  as  laid 
down  in  the  text  in  reference  to  bankrupts, 
notice  to  the  assignee  of  an  insolvent  will  be 
sufficient  without  notice  to  the  insolvent  him- 
self. Callahan  v.  State  Bank,  82  Ky.  231. 
The  court  in  this  case  said:  "It  seems  to  us 
that  it  is  consistent  with  both  reason  and  law, 
and  necessary  to  the  usefulness  of  commer- 
cial paper,  that  when  one  person  by  an  assign- 
ment of  his  estate  has  placed  it  and  the  settle- 
ment of  his  debts  in  the  control  of  another, 
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Notice  of  Dishonor. 


(4)  Agents. — Notice  to  an  agent  having  authority  to  receive  notice  will  bind 
his  principal,  who  is  entitled  to  notice.1 

General  Agent. — Thus  if  the  agent  has  a  general  authority,  as  where  he  is 
clothed  with  full  power  in  making,  indorsing,  and  doing  whatever  else  may  per- 
tain to  bills  and  notes,  notice  to  him  will  be  sufficient.2 

Agents  Acting  under  implied  Authority. — Moreover,  notice  left  with  an  agent  act- 
ing under  an  implied  authority  will  operate  to  charge  the  principal  in  the  same 
way  as  notice  by  an  agent  appointed  for  that  purpose.3 

(5)  Partners. — Where  the  drawers  or  indorsers  are  ordinary  partners,  their 


that  a  notice  to  the  latter  of  the  dishonor  of 
paper  should  be  sufficient." 

To  the  same  effect  is  the  rule  laid  down  in 
Tennessee.  American  Nat.  Bank  v.  Junk,  94 
Tenn.  624. 

But  in  Ohio  a  different  rule  prevails,  and  it 
is  held  that  notice  to  the  insolvent  himself  is 
necessary.  House  v.  Vinton  Nat.  Bank,  43 
Ohio  St.  346,  54  Am.  Rep.  813. 

1.  Notice  to  Agent. — Wilcox  v.  Routh.gSmed. 
&.  M.  (Miss.)  476;  Lake  Shore  Nat.  Bank  v. 
Butler  Colliery  Co.,  51  Hun  (N.  Y.)  63;  Fas- 
sin  v.  Hubbard,  55  N.  Y.  470. 

Evidence  of  Authority  Necessary. — But  to 
charge  a  party  with  notice  of  the  dishonor  of 
the  paper  where  the  notice  was  given  to  an- 
other person  as  his  agent,  it  must  be  shown 
that  it  was  within  the  scope  of  the  agent's 
duties  to  receive  such  notice.  Thus  notice 
of  the  protest  of  a  note  is  improperly  given 
to  an  attorney  with  special  powers  which  do 
not  authorize  him  to  receive  such  a  notice. 
State  Bank  v.  Ellery,  4  Martin  N.  S.  (La.)  87; 
Bird  v.  Doyal,  20  La.  Ann.  541;  Montillet  v. 
Duncan,  11  Martin  (La.)  534. 

The  mere  fact  that  the  party  was  the  "  finan- 
cial agent"  of  his  principal  is  not  sufficient 
proof.  New  York,  etc..  Contracting  Co.  v. 
Selma  Sav.  Bank,  51  Ala.  305,  23  Am.  Rep. 
552. 

Agent  for  Payment  Only. —  Where  a  bill  of  ex- 
change was  indorsed  by  L.  to  P.  of  Liverpool, 
payable  "in  need  "  at  a  bank  in  London,  it 
was  held  that  the  indorsement  "  in  need  " 
constituted  the  bank  to  be  notified  "  in  need  " 
agents  of  the  indorsers  for  payment  only,  and 
not  agents  for  notice  of  dishonor  generally, 
ami  therefore  that  notice  to  them  of  dishonor 
was  not  notice  to  the  indorsers.  In  re  Leeds 
Banking  Co..  L.  R.  I  F.q.  I. 

Agent  Indorsing  in  Name  of  Principal. — Where 
a  promissory  note  was  indorsed  by  an  attor- 
ney in  the  name  of  his  principal  under  an  au- 
thority to  indorse  notes,  it  has  been  held  that 
this  is  not  a  sufficient  authority  for  him  to  re- 
ceive notice  of  the  dishonor  of  the  note,  for  an 
authority  to  indorse  does  not  include  an  au- 
thority to  receive  notice  of  dishonor.  Valk 
v.  GaUlaid,  4  Strobh.  L.  (S.  Car.)  09.  See 
Planters',  etc..  Bank  v.  King,  g  Ala.  279. 
Compart  A uburn  Bank  v.  Putnam.  3  Kcycs 
(N.  Y  )  343. 

Under  such  circumstances  it  has  been  held 
that  notice  should  be  given  to  the  principal. 
Clav  v.  Oakley.  5  Martin  N.  S.  (La.)  137. 

Where  Bill  is  Drawn  in  the  Name  of  the  Agont 
—  Where  a  bill  was  drawn  in  the  name  of  an 
agent  it  has  been  held  that  notice  of  dishonor 
should  be  sent  to  him,  and  that  notice  sent  to 


his  principal  was  insufficient  since  the  latter 
was  not  a  party  to  the  paper.  Grosvenor  v. 
Stone,  8  Pick.  (Mass.)  79.  See  also  Firth  v. 
Thrush,  8  B.  &  C.  387,  15  E.  C.  L.  242. 

Where  Principal  Becomes  Resident  in  a  Hostile 
Country.— An  agent  constituted  before  a  war 
may  continue  to  represent  his  principal  in 
transactions  not  contrary  to  the  policy  or  in- 
terests of  the  government  of  the  agent's  resi- 
dence, though  the  principal  be  an  enemy  resi- 
dent under  the  hostile  government.  Where, 
therefore,  such  an  agent  is  authorized  to  re- 
ceive notice  of  the  dishonor  of  notes  indorsed 
by  his  principal,  setvice  of  notice  upon  the 
agent  after  the  breaking  out  of  the  war,  of  the 
dishonor  of  a  note,  binds  the  principal.  Hub- 
bard v.  Matthews,  54  N.  Y.  44,  13  Am.  Rep. 
562.  See  generally  the  title  Agency, vol.  1,  p. 
1228. 

Termination  of  Agent's  Authority  by  Death  of 
Principal. — After  the  death  of  the  principal  the 
notice  of  dishonor  left  with  the  person  who 
was  authorized  by  him  in  his  lifetime  to  re- 
ceive notices  for  him,  does  not  bind  his  exec- 
utors. Brent  v.  Washington  Bank,  2  Cranch 
(C.  C.)  517;  Washington  Bank  v.  Peirson,  2 
Cranch  (C.  C.)  685.  See  generally  the  title 
Agency,  vol.  I,  p.  1222. 

2.  Hestres  v.  Petrovic,  I  Rob.  (La.)  119; 
Wilcox  v.  Routh,  9  Smed.  &  M.  (Miss.)  476. 

General  Agent  for  Liquidating  Affairs  of  Part- 
nership.—  Also  notice  of  dishonor  of  a  note 
made  by  a  partnership  may  be  given  to 
every  general  agent  for  liquidating  the  af- 
fairs of  the  partnership.  Fassin  v.  Hubbard, 
55  N.  Y.  465;  Auburn  Bank  v.  Putnam,  3 
Keyes  (N.  Y.)  343. 

3.  Notice  to  Agent  Acting  under  Implied  Au- 
thority.—  Thus  where  A  had  been  in  the 
habit  of  receiving  at  the  post  office  all  com- 
munications addressed  to  B  and  taking  them 
to  his  own  office,  where  B  called  regularly 
to  receive  them,  and  the  authority  of  A 
had  always  been  acquiesced  in;  and  A  had 
sometimes  opened  and  attended  to  the  com- 
munications of  B,  and  had  occasionally  re- 
ceived notices  of  protest  and  handed  them 
over  to  B,  it  was  held  that  proof  of  notice  of 
protest  left  with  A  would  be  sufficient  to 
charge  B,  although  A  could  not  state  that 
he  received  and  delivered  such  notice,  but 
declared  that  if  it  had  been  left  with  him  he 
delivered  it  to  B.  Wilkins  v.  Commercial 
Bank,  6  How.  (Miss.)  217. 

Question  of  Fact. — The  question  as  to  whether 
an  implied  agency  to  receive  notice  ct >sts  is  a 
matter  <>f  fa<  t  t<>  be  determined  by  the  jury. 
Wilkins  v.  Commercial  Bank,  6  Mow.  (Miss.) 
217. 
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interest  in  the  paper  is  not  only  joint,  but  each  is  a  general  agent  for  all,  and 
hence  notice  to  one  is  notice  to  all.1  And  this  rule  applies  even  after  a  dis- 
solution of  the  partnership.2 

Notice  to  Private  Member  of  ooint  Stock  Company. — It  has  been  asserted  that  notice  to 
a  private  member  of  a  joint  stock  company  will  not  suffice  as  notice  to  the 
company.3 

(6)  Joint  Drawers  or  Indorsers. — The  general  rule  is  that  where  there  are 
several  persons  who  are  joint  drawers  or  joint  indorsers,  but  not  partners, 
notice  must  be  given  to  all  in  order  to  hold  any  one  of  them  liable.4  But  in 
some  jurisdictions  a  contrary  rule  prevails.5 

e.  Formal  Requisites  of  Notice — (i)  In  General — No  particular  Form  of 
Language  Necessary. — The  notice  need  not  be  in  any  prescribed  form  of  language.6 

Notice  may  Be  Verbal  or  in  Writing.— Moreover,  it  is  not  necessary  that  the  notice 
should  be  in  writing;  verbal  notice  is  sufficient.7  It  has  been  said,  however, 
to  be  more  prudent  to  give  notice  in  writing,  because  thereby  the  evidence  of 


1.  Notice  to  One  Partner  Notice  to  All. — Citi- 
zens' Sav.  Bank  v.  Hays,  96  Ky.  365;  St. 
Louis  Fourth  Nat.  Bank  v.  Altheimer,  91 
Mo.  190. 

It  has  been  held  that  if  one  of  the  members 
of  the  partnership  resides  at  a  distance,  and 
another  at  the  place  of  residence  of  the  party 
giving  notice,  notice  should  be  given  to  the 
latter  partner.    Hume  v.  Watt,  5  Kan.  34. 

2.  Notice  to  One  Partner  after  Dissolution  Suffi- 
cient to  Bind  Partnership. — Coster  v.  Thoma- 
son,  19  Ala.  717;  Slocomb  v.  Lizardi,  21  La. 
Ann.  355,  99  Am.  Dec.  740;  Bouldin  v.  Page, 
24  Mo.  594;  St.  Louis  Fourth  Nat.  Bank  v. 
Heuschen,  52  Mo.  207;  Hubbard  v.  Mat- 
thews, 54  N.  Y.  50,  13  Am.  Rep.  562;  Burnet 
v.  Howell,  8  Phila.  (Pa.)  531.  See  also  Nott 
v.  Douming,  6  La.  680,  26  Am.  Dec.  491. 

Dissolution  by  War. — The  dissolution  of  a 
partnership  composed  of  citizens  of  two 
states,  caused-  by  the  occurrence  of  a  war 
between  the  states,  does  not  affect  a  prior 
contract  of  indorsement  made  by  the  firm, 
and  no  other  or  different  notice  of  dishonor 
is  necessary  to  be  given  in  consequence  of 
the  war  in  order  to  charge  all  the  members 
of  the  firm.  An  absent  party  residing  in  a 
hostile  state,  as  to  liabilities  and  obligations 
created  before  the  war,  is  deemed  to  be  rep- 
resented by  the  representatives  of  the  firm 
remaining  in  the  jurisdiction  of  the  belliger- 
ent whose  authority  extends  over  the  place 
of  business  of  the  firm,  and  notice  of  dishonor 
there  given  binds  all.  Hubbard  v.  Matthews, 
54  N.  Y.  43,  13  Am.  Rep.  562. 

3.  Notice  to  Private  Member  of  Joint  Stock 
Company. — Wood's  Byles  on  Bills  and  Notes 
435;  Powles  v.  Page,  3  C.  B.  16,  54  E.  C.  L. 
16;  In  re  Carew's  Estate  Act,  31  Beav.  39. 

4.  Notice  to  Each  of  Two  or  More  Joint  Parties 
—  United  States. — Gantt  v.  Jones,  I  Cranch 
(C.  C.)  210. 

Connecticut. — Shepard  v.  Hawley,  I  Conn. 
367. 

Indiana.  —  State  Bank  v.  Slaughter,  7 
Blackf.  (Ind.)  133. 

Maryland. — People's  Bank  v.  Keech,  26 
Md.  521,  90  Am.  Dec.  118. 

Massachusetts.  —  Union  Bank  v.  Willis,  8 
Met.  (Mass.)  504,  41  Am.  Dec.  541. 

Mississippi. — Dabney  v.  Stidger,  4  Smed. 
&  M.  (Miss.)  749. 


New  York.— Willis  v.  Green,  5  Hill  (N.Y.> 
232,  40  Am.  Dec.  351. 

Ohio. — Miser  v.  Trovinger,  7  Ohio  St.  281. 

Pennsylvania. — Sayre  v.  Frick,  7  W.  &  S. 
(Pa.)  383,  42  Am.  Dec.  249. 

See  also  Chenango  Bank  v.  Root,  4  Cow. 
(N.  Y.)  126;  Boyd  v.  Orton.  16  Wis.  495;  U.  S. 
Bank  v.  Beirne,  1  Gratt.  (Va.)  234,  42  Am. 
Dec.  551. 

6.  Dodge  v.  State  Bank,  2  A.  K.  Marsh. 
(Ky.)  610;  Higgins  v.  Morrison,  4  Dana 
(Ky.)  100. 

In  Tennessee,  under  a  statute  making  all 
joint  obligations  joint  and  several,  an  in- 
dorser  on  a  note  who  has  notice  of  nonpay- 
ment and  protest  is  not  discharged  because 
such  notice  is  not  given  to  his  co-obligor. 
Jarnagin  v.  Stratton,  95  Tenn.  619. 

6.  No  Particular  Form  of  Language  Necessary. 
— Gilbert  v.  Dennis,  3  Met.  (Mass.)  498,  38 
Am.  Dec.  329;  Witkowski  v.  Maxwell,  69 
Miss.  56,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  410;  Burlington  First  Nat. 
Bank  v.  Hatch,  78  Mo.  23;  Butt  v.  Hoge,  2 
Hilt.  (N.  Y.)  81;  Brewster  v.  Arnold,  1  Wis. 
264;  Glicksman  v.  Earley,  78  Wis.  223. 

7.  Verbal  Notice  Sufficient — England. — Tin- 
dal  v.  Brown,  1  T.  R.  167;  Metcalfe  v.  Rich- 
ardson, n  C.  B.  ion,  73  E.  C.  L.  ion; 
Houlditch  v.  Cauty,  4  Bing.  N.  Cas.  411,  33 
E.  C.  L.  394;  Phillips  v.  Gould,  8  C.  &  P. 
355.  34  E.  C.  L.  425;  Chard  v.  Fox,  14  Q.  B. 
200,  6S  E.  C.  L.  200;  Viale  v.  Michael,  30  L. 
T.  N.  S.  453;  Housego  z/.Cowne,2  M.&  W.  348. 

Alabama. — Stephenson  v.  Primrose,  8  Port. 
(Ala.)  155,  33  Am.  Dec.  281;  Martin  v.  Brown, 
75  Ala.  442. 

California.  —  Thompson  v.  Williams,  14 
Cal.  160;  Pierce  v.  Schaden,  55  Cal.  406. 

Iowa. — Merritt  v.  Woodbury,  14  Iowa  299; 
Iowa  City  First  Nat.  Bank  v.  Ryerson,  23 
Iowa  508. 

Kentucky. — State  Bank  v.  Brooking,  2  Litt. 
(Ky.)4i.  ' 

Massachusetts. — Gilbert  v.  Dennis,  3  Met. 
(Mass.)  495,  38  Am.  Dec.  329. 

Missouri. — Glasgow  v.  Pratte,  8  Mo.  336, 
40  Am.  Dec.  142;  Burlington  First  Nat.  Bank 
v.  Hatch,  78  Mo.  13. 

New  York. — Cuyler  v.  Stevens,  4  Wend. 
(N.  Y.)  566;  Woodin  v.  Foster,  16  Barb. 
(N.  Y.)  146;  Butt  v.  Hoge,  2  Hilt.  (N.  Y.)  81. 
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it  will  be  the  better  preserved  in  the  event  the  fact  becomes  matter  of  dispute.1 

(2)  Date. — It  seems  not  to  be  necessary  for  a  notice  in  writing  tc  be  dated 
accurately,  or  even  dated  at  all,  unless  the  omission  or  inaccuracy  v.uuld  be 
misleading  in  the  identification  of  the  paper,2  or  perhaps  in  fixing  the  date  of 
dishonor.3 

(3)  Address — Omissions  or  Inaccuracies— Name  of  Person  to  be  notified. — A  written 
notice  may  be  rendered  invalid  by  the  fact  that  the  name  of  the  person  to  be 
notified  has  been  omitted4  or  inaccurately  stated  5  in  the  address. 

Place  of  Address. — Also  the  omission  of  the  place  of  address,  or  an  inaccurate 
statement  thereof,  may  be  fatal.6 

Particularity  of  Address  Required. — As  a  general  rule  a  letter  giving  notice  should 
be  fully  and  particularly  directed  to  the  party  to  be  notified,  at  his  place  of  resi- 
dence or  place  of  business.7  Thus  where  notice  is  addressed  generally  to  a 
person  at  a  large  town  by  his  surname  alone  and  without  further  designation  of 
his  residence,  as  where  notice  given  in  England  was  addressed  to  "  Mr.  Haynes, 
Bristol,"  it  has  been  held  to  be  insufficient.**  On  the  other  hand,  it  has  been 
held  that  a  notice  which  is  directed  to  an  indorser  in  a  large  town  by  the  full 
name,  as,  for  instance,  to  "  Mrs.  Susan  Collins,  Boston,"  was  sufficient  without 
specifying  any  street  or  number,  where  it  did  not  appear  that  there  was  any 
other  person  of  that  name  in  the  place  designated.9 


1.  Notice  in  Writing  Advisable.  —  Martin  v. 
Brown,  75  Ala.  442. 

2.  Brown  v.  Jones,  125  Ind.  375,  21  Am.  St. 
Rep.  227;  Artisans'  Bank  v.  Backus,  36  N.  Y. 
100. 

3.  Routh  v.  Robertson,  11  Smed.  &  M. 
(Miss.)  382;  Wynn  v.  Alden,  4  Den.  (N.  Y.) 
163:  Etting  v.  Schuylkill  Bank,  2  Pa.  St.  355, 
44  Am.  Dec.  205.  See  also  Tobey  v.  Lenning, 
14  Pa.  St.  483.  But  see  Journey  v.  Pierce,  2 
Houst.  (Del.)  176;  Crocker  v.  Getchell,  23 
Me.  392. 

4.  Omission  in  the  Address  of  the  Name  of  the 
Person  to  be  Notified. — In  Smalley  v.  Wright, 
40  N.  ].  L.  471,  it  was  held  that  where  the 
notary  knows  of  the  indorser's  death,  and 
knows  who  and  where  his  personal  represen- 
tatives are,  the  service  of  notice  by  mail  ad- 
dressed to  the  "  executors,"  etc.,  is  not  suf- 
ficient. They  should  be  addressed  by  name, 
and  not  by  their  office  merely.  Compare  Pil- 
low v.  Hardeman,  3  Humph.  (Tenn.,  540, 
39  Am.  Dec.  195. 

Address  of  Personal  Representative  in  His 
Representative  Character  Unnecessary.  —  In 
Drexler  v.  McGlynn,  99  Cal.  145,  it  was  held 
that  notice  of  protest  of  a  note  to  the  execu- 
tors of  a  deceased  indorser  was  not  invalid 
because  it  was  addressed  to  them  as  "admin- 
istrators." Paterson,  J.,  in  this  case  said: 
"  There  is  nothing  in  the  point  that  the 
notice  was  invalid  because  it  was  addressed 
to  the  defendants  as  administrators;  the 
notice  need  not  have  been  addressed  to  them 
in  their  representative  character  at  all.  The 
actual  receipt  of  the  notice  is  the  material 
thing.  If  the  defendants  actually  received 
the  notice,  and  such  is  the  presumption  from 
the  fact  of  mailing,  properly  addressed  and 
postage  prepaid,  the  object  of  the  law  has 
been  attained." 

ft  Name  of  Party  to  bo  Notiflod  Inaccurately 
8tatod  in  Adlresi. —  Where  the  plaintiff,  who 
was  the  indorsee  of  the  note  sued  on,  sent  it 
to  a  bank  for  collection,  and  a  notary  of  the 


bank  read  the  plaintiff's  name  Darcy  instead 
of  Davey,  and  the  notice  of  protest  being 
sent  to  Darcy  never  reached  the  plaintiff 
Davey,  so  that  he  failed  to  give  the  requisite 
notice  to  his  indorser,  the  defendant  Jones, 
it  was  held  that  the  plaintiff  was  not  entitled 
to  recover  against  Jones.  Davey  v.  Jones, 
42  N.  J.  L.  28,  36  Am.  Rep.  505. 

6.  Place  of  Address  Omitted  or  Inaccurately 
Stated.— Lake  Shore  Nat.  Bank  v.  Butler  Col- 
liery Co.,  51  Hun  (N.  Y.)  63. 

7.  Notice  must  Be  Full  and  Complete. — Walter 
v.  Haynes,  R.  &  M.  149,  21  E.  C.  L.  402; 
Beckwith  v.  Smith,  22  Me.  125,  38  Am.  Dec. 
290. 

State  to  be  Named  where  there  Is  a  Town  of 
the  Same  Name  in  Two  States. — To  charge  the 
drawer  of  a  bill  of  exchange  by  putting  a 
notice  of  nonpayment  into  the  mail  when  he 
resides  in  a  different  state  from  that  in  which 
the  demand  upon  the  acceptor  was  made,  and 
when  there  is  in  at  least  two  states  a  town 
of  the  same  name  as  that  to  which  notice  is 
directed,  it  has  been  held  that  the  direction  of 
the  notice  should  name  not  only  the  town  in 
which  the  drawer  resides,  but  also  the  state. 
Beckwith  v.  Smith,  22  Me.  125,  38  Am.  Dec. 
290. 

Address  of  Notice  to  be  Transmitted  by  Means 
of  Carrier. — Where  the  parties  live  in  the 
same  city,  and  notice  is  deposited  in  the  mail 
to  be  transmitted  by  carriers,  it  has  been 
held  that  notice  addressed  to  the  party  to  be 
charged  at  the  city,  without  the  street  and 
number  of  his  residence,  was  not  sufficient, 
Benedict  v.  Schmieg,  13  Wash.  476. 

8.  Walter  v.  Haynes,  R.  &  M.  149,  21  E.  C. 
L.  402. 

9.  True  v.  Collins,  3  Allen  (Mass.)  438. 
Compare  Risk's  7'.  I  latch,  16  Fed.  Rep.  838. 

Notico  Addressed  Oonerally  to  Small  Town.  — 
Also  where  notice  was  directed  to  "  Mr.  Wi3« 
liam  II.  Chamberlin,  Natick,  Mass.,"  it  was 
held  to  be  sufficient,  the  name  of  defendant 
not  being  common  and  the  place  not  being 
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Where  Address  Follows  Address  Designated  by  the  Party. — Where  the  party  to  be 

charged  has  indicated  his  address  in  a  large  town  generally,  as  where  the 
draw  er  dates  a  bill  "  London,"  without  further  specification,  notice  so  directed 
will  be  sufficient.1 

Inaccuracy  Immaterial  where  Notice  Received. — Any  incompleteness  or  inaccuracy  in 
the  address  of  a  notice,  either  as  to  the  person  a  or  place  3  addressed,  will  be 
immaterial  where  it  appears  in  evidence  that  the  party  to  be  charged  actually 
received  the  notice. 

(4)  Contents — (a)  in  General. — Facts  should  appear  in  the  notice  sufficient 
to  constitute  it  a  notice  of  dishonor,  and  accordingly  a  finding  that  a  notice 
the  contents  of  which  are  unknown  was  served  is  not  sufficient.4 

Proof  of  Contents  of  Written  Notice. — The  contents  of  a  written  notice  may  be 
shown  without  giving  notice  to  produce  such  writing.5 


populous,  and  there  being  no  evidence  that 
the  houses  on  the  streets  were  numbered  or 
that  there  was  any  postal  delivery.  Morse 
v.  Chamberlin,  144  Mass.  406. 

1.  Address  Following  Address  Designated  by 
Party  to  be  Charged  — Mann  v.  Moors,  R.  & 
M.  249,  21  E.  C.  L.  429;  Grugeon  v.  Smith,  6 
Ad.  &  El.  499,  33  E.  C.  L.  128;  Clarke  v. 
Sharpe,  3  M.  &  W.  166. 

Particular  Street  and  Number  Designated. — 
Where,  however,  the  indorser  of  a  promis- 
sory note  made  and  payable  in  the  city  of 
New  York,  at  the  time  he  indorsed  the  note 
adds  to  his  name  a  designation  of  his  resi- 
dence, namely,  214  East  Eighteenth  Street, 
where  he  continues  to  reside,  notice  of  pro- 
test of  the  note,  if  not  delivered  to  him  per- 
sonally, must,  in  order  to  charge  him,  be  sent 
to  the  place  so  designated,  or,  if  the  notice  be 
deposited  in  the  post-office,  it  must  be  ad- 
dressed to  him  at  that  place.  Bartlett  v. 
Robinson,  39  N.  Y.  187. 

2.  Inaccuracy  Immaterial  where  Notice  is  Re- 
ceived.— Drexler  v.  McGlynn,  99  Cal.  144; 
Carter  v.  Bradley,  19  Me.  62,  36  Am.  Dec. 
735;  Aiken  v.  Marine  Bank,  16  Wis.  679. 

Thus  a  notice  to  Samuel  A.  Bradbury ,  which' 
was  delivered  to  Samuel  A.  Bradley,  who 
knew  that  the  notice  was  intended  for  him, 
and  that  the  paper  designed  to  be  described 
therein  was  the  one  in  suit,  was  held  to  be 
sufficient.  Carter  v.  Bradley,  19  Me.  62,  36 
Am.  Dec.  735. 

Also  where  a  note  was  indorsed  by  a  bank 
and  signed  by  John  S.  Harris  as  president,  it 
was  held  that  a  notice  of  protest  addressed 
to  "John  S.  Harris,  president,"  accurately 
describing  the  note,  and  left  at  the  banking 
office  of  such  bank,  is  sufficient  to  charge  the 
bank  as  indorser.  Aiken  v.  Marine  Bank,  16 
Wis.  679. 

Notice  Addressed  to  Deceased  Indorser,  but  De- 
livered to   Personal  Representative.  —  In  the 

same  way  where  notice  was  served  upon  the 
administrator  of  a  deceased  indorser  of  a 
promissory  note,  it  was  held  that  its  validity 
was  not  impaired  by  its  being  addressed  to 
the  decedent.  Smalley  v.  Wright,  40  N.  J. 
L.  471. 

And  where  the  note  matured  and  was  con- 
tested after  the  death  of  an  indorser,  and 
the  notary,  being  ignorant  of  his  death,  di- 
rected a  notice  of  protest  to  him  at  his 
former  residence,  and  the  same  was  taken 


from  the  post-office  by  the  direction  of  a  sub- 
sequent indorser  and  delivered  to  one  of  the 
administrators  of  the  deceased,  it  was  held 
that  this  was  a  sufficient  service  of  the  notice, 
and  that  it  need  not  be  addressed  to  the  ad- 
ministrators. Beals  v.  Peck,  12  Barb.  (N.  Y.) 
245. 

Misdirection  Cured  by  Other  Direction. — It  has 

been  held  that  the  misdirection  of  a  notice  on 
its  face,  or  a  failure  to  direct,  is  cured  by  the 
correct  direction  on  the  outside  of  the  letter. 
Denegre  v.  Hiriart,  6  La.  Ann.  100.  See 
also  Remer  v.  Downer,  23  Wend.  (N.  Y.)  626; 
Glicksman  v.  Earley,  78  Wis.  223. 

3.  Inaccuracy  as  to  Place  of  Address  Immaterial 
where  Notice  Received. — Walter  v.  Haynes,  R. 
&  M.  149,  21  E.  C.  L.  402. 

Thus  where  the  notice  was  addressed  to 
the  indorser  at  the  "  parish  of  Rapides,  La.," 
and  the  evidence  showed  that  there  were 
several  post-offices  in  that  parish,  but  that 
the  principal  one  was  at  Alexandria,  and  that 
a  letter  so  addressed  would  be  received  by 
this  post-office  and  retained,  and  that  the  de- 
fendant had  a  box  at  such  office  and  was  in 
the  habit  of  receiving  his  mail  there,  it  was 
held  a  good  notice,  the  court  saying:  "Any 
address  of  the  notice  which  will  insure  its 
transmission  to  the  proper  office  is  a  compli- 
ance with  the  requisites  of  the  law."  Citi- 
zens' Bank  v.  Walker,  2  La.  Ann.  791. 

So  where  a  notice  was  addressed  to  the  in- 
dorser "  at  his  domicil  near  Tompkins  Bend, 
parish  of  Carroll,  La.,"  it  was  held  a  good 
notice  although  there  was  no  post-office  by 
the  name  of  Tompkins  Bend  in  the  parish 
of  Carroll,  the  evidence  showing  that  in  the 
ordinary  course  of  mail  the  letter  would 
reach  the  indorser.  Ledoux  v.  Morgan,  3  La. 
Ann.  344. 

Also  where  notice  was  addressed  to  Selma, 
Mo.,  it  was  held  to  be  sufficient  though  there 
was  no  post-office  at  that  point,  where  it  was 
shown  that  in  the  regular  course  of  mail 
the  notice  would  be  sent  to  the  proper  post- 
office.  Bank  of  Commerce  v.  Chambers,  14 
Mo.  App.  158. 

4.  Notice  must  Appear  to  be  a  Notice  of  Dis- 
honor.— Couch  v.  Sherrill,  17  Kan.  622;  Union 
Bank  v.  Humphreys,  48  Me.  172. 

5.  Proof  of  Contents  of  Written  Notice. — Thus 
it  has  been  held  that  the  contents  of  a  writ- 
ten notice  to  an  indorser  of  a  promissory 
note  may  be  proved  by  parol  without  giving 
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(b)  Description  of  Paper. — It  is  not  necessary  for  the  notice  to  give  all  the  essen- 
tial parts  of  the  paper  dishonored,  or  to  describe  it  in  every  respect  accurately. 
The  rule,  stated  generally,  may  be  said  to  be  that  a  notice  will  not  be  ren- 
dered insufficient  by  an  omission  or  misdescription  in  the  paper  in  question,  if 
on  the  whole  it  so  designates  or  distinguishes  the  paper  as  to  leave  no  reason- 
able doubt  in  the  mind  of  the  party  notified  which  paper  was  intended.1 

Omissions   and  Misdescriptions — As  to   Name  of  Instrument. — Thus    under   this  rule 

where  a  note  is  misdescribed  as  a  bill,2  or  a  bill  as  a  note,3  the  variance  will  be 
immaterial  where  the  party  notified  has  not  been  misled  thereby. 

As  to  Date. — Under  like  circumstances  a  mistake4  or  silence  8  as  to  the  date 
of  the  paper  will  not  vitiate  the  notice. 

As  to  Time  or  place  of  Payment. — Similarly  an  omission  to  mention,  or  an  inac- 
curacy in  the  statement  of,  the  time  6  or  place  7  of  payment  of  the  paper  will  not 
be  material. 


notice  to  produce  the  writing.  Lindenberger 
*.  Beall,  6  Wheat.  (U.  S.)  104;  Eagle  Bank  v. 
Chapin,  3  Pick.  (Mass.)  180. 

Copy  of  Original  Notice. — Also  the  copy  of  an 
original  letter  giving  notice  of  dishonor  is  ad- 
missible in  evidence  without  notice  to  pro- 
duce the  original  notice.  Kine  v.  Beaumont, 
3  Brod.  &  B.  288,  7  E.  C.  L.  440;  Roberts  v. 
Bradshaw,  1  Stark.  28,  2  E.  C.  L.  21.  Com- 
pare Langdon  v.  Hulls,  5  Esp.  N.  P.  157. 

1.  Description  of  Paper— General  Rule. — Coop- 
er v.  Gibbs,  4  McLean  (U.  S.)  396;  Crawford 
v.  Branch  of  State  Bank,  7  Ala.  205;  Kilgore 
v.  Bulkley,  14  Conn.  363;  Brown  v.  Jones, 
125  Ind.  375,  21  Am.  St.  Rep.  227,  citing  2 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  408; 
Wood  v.  Watson,  53  Me.  300;  Gilbert  v.  Den- 
nis, 3  Met.  (Mass.)  495,  38  Am.  Dec.  329; 
Townsend  v.  Chas.  H.  Heer  Dry  Goods  Co., 
85  Mo.  508;  Howland  v.  Adrain,  30  N.  J.  L. 
41;  Dodson  v.  Taylor,  56  N.  J.  L.  11. 

Notice  Held  Not  to  Be  Sufficient.  — In  an  action 
by  an  indorsee  of  a  promissory  note,  the  fol- 
lowing letter  from  the  plaintiff  to  the  defend- 
ant was  held  to  be  an  insufficient  notice  of 
dishonor:  "  This  is  to  inform  you  that  the 
bill  I  took  of  you,  .£15  2s.  (id.,  is  not  took  [sic] 
up,  and  4*.  (>d.  expense;  and  the  money  I 
must'  pay  immediately.  My  son  will  be  in 
London  on  Friday  morning."  Messenger  v. 
Southey,  I  M.  &  G.  76,  39  E.  C.  L.  360. 

In  Mills  v.  U.  S.  Bunk,  n  Wheat.  (U.  S.) 
431,  Mr.  Justice  Story  said:  "It  cannot  be 
for  a  moment  maintained  that  every  variance, 
however  immaterial,  is  fatal  to  the  notice.  It 
must  be  such  a  variance  as  conveys  no  suf- 
ficient knowledge  to  the  party  of  the  particu- 
lar note  which  has  been  dishonored.  If  it 
does  not  mislead  him,  if  it  conveys  to  him 
the  real  fact  without  any  doubt,  the  variance 
cannot  be  material,  either  to  guard  his 
rights  or  avoid  his  responsibility." 

In  Thompson  v.  Williams,  14  Cal.  160,  the 
court  said:  "The  object  of  the  law  in  requir- 
ing a  correct  description  of  the  note  to  be 
given  in  the  notice  to  the  indorser  is  that  he 
may  be  put  upon  notice  of  the  extent  of  his 
liability,  and  placed  in  possession  of  the  ma- 
terial facts  necessary  to  enable  him  to  secure 
the  liability  of  others  over  to  him,  and  his 
own  reimbursement  upon  payment  of  the 
note.  The  rule  was  not  intended  to  subserve 
a  technical  purpose,  but  to  promote  substan- 
tial justice,  anil  when  it  sufficiently  appears 
that  the  indorser  at  the  time  of  receiving  the 


notice  knew  what  particular  piece  of  paper 
was  referred  to,  and  could  not  have  been 
prejudiced  by  the  failure  to  describe  it,  he 
cannot  be  permitted  to  object  that  his  infor- 
mation was  not  communicated  in  a  particular 
manner." 

Question  of  Fact. — Where  notice  of  the  pro- 
test and  nonpayment  of  a  note  is  in  good 
form,  and  has  upon  its  face  all  the  requisites 
of  a  legal  notice,  but  misdescribes  the  note, 
the  question  to  be  determined  is  not  one  of 
law  as  to  the  sufficiency  of  the  notice,  but  is 
a  question  of  fact  whether  the  indorser  was 
misled  by  the  mistake.  McKnight  v.  Lewis, 
5  Barb.  (N.  Y.)  681;  Reedy  v.  Seixas,  2  Johns. 
Cas.  (N.  Y.)  337;  McCune  v.  Belt,  38  Mo.  281. 

2.  Note  Described  as  a  Bill. — Messenger  v. 
Southey,  I  M.  &  G.  76,  39  E.  C.  L.  360. 

3.  Bill  Described  as  a  Note. — Stockman  v. 
Parr,  n  M.  &  W.  809. 

4.  Misdescription  as  to  Date. — Mills  v.  U.  S. 
Bank,  1 1  Wheat.  (U.  S.)  431 ,  Ross  v.  Planters' 
Bank,  5  Humph.  (Tenn.)  335. 

5.  Omission  of  Date. — Shelton  v.  Braithwaite, 
7  M.  &  W.  436;  Saltmarsh  v.  Tuthill,  13  Ala. 
390;  Housatonic  Bank  v.  Laflin,  5  Cush. 
(Mass.)  546;  Youngs  v.  Lee,  12  N.  Y.  551. 

Abbreviated  Statement  of  Date. — Where  a 
draft  was  referred  to  in  a  notice  as  dated 
2 — II — 84,  it  was  held  that  the  omission  of 
the  name  of  the  month  was  immaterial. 
Brown  v.  Jones,  125  Ind.  375,  21  Am.  St. 
Rep.  227.  The  court  in  this  case  said:  "The 
appellant  knew  as  well  from  the  figures  em- 
ployed the  dates  intended  as  though  the  name 
of  the  month  had  been  written,  and  that  was 
all  that  was  necessary." 

6.  Mistake  or  Omission  as  to  Time  of  Payment. 
— Shelton  v.  Braithwaite,  7  M.  &  W.  436; 
Saltmarsh  v.  Tuthill,  13  Ala.  390;  Dencgrc  v. 
Iliriart,  6  La.  Ann.  100;  Youngs  v.  Lee,  12 
N.  Y.  551;  Gates  v.  Becchcr,  60  N.  Y.  518,  19 
Am.  Rep.  207;  Tobcy  v.  Lcnnig,i4  Pa.  St.  483. 

Where  notice  was  served  on  the  indorser 
on  the  25th  of  May  setting  forth  that  a  note 
indorsed  by  him  was  due  on  that  day,  which 
was  the  day  on  which  the  note  in  suit  actual- 
ly fell  due,  but  the  notice  was  dated  May 
26th,  the  notice  was  held  to  be  sufficient 
though  there  was  a  misdescription  of  the 
note  as  to  the  time  of  payment.    Tobcy  v. 

Lentils,  '4  P*«  St-  483- 

7.  Misdescription  as  to  Placo  of  Payment. — 

Housatonic  Bank  v.  Laflin,  5  Cush.  (Mass.) 
546. 
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As  to  Amount. — So  an  inaccuracy  or  absence  of  statement  as  to  the  amount 

for  which  the  paper  was  made  or  drawn  has  been  held  not  to  be  fatal.1 

As  to  Parties — Maker. — Where  there  is  a  misdescription  in  the  name  of  the 
maker  of  a  note,  as  where  he  is  described  as  "  Jotham  Cushing"  instead  of 
"Jotham  Cushman,"  the  error  has  been  held  to  be  trifling  and  immaterial 
where  it  is  shown  that  there  was  only  one  note  to  which  the  description  could 
apply.2  In  Neiv  York  it  has  been  held  that  the  omission  in  the  notice  of  the 
name  of  the  maker  of  a  note  will  invalidate  the  notice.3  In  New  Jersey,  how- 
ever, this  defect  has  been  held  not  to  be  fatal  where  it  is  shown  that  the  party 
notified  knew  with  reasonable  certainty  what  note  was  intended,4 


In  an  action  by  the  indorsee  against 
the  indorser  of  a  bill  of  exchange  payable  at 
the  London  Joint  Stock  Bank  in  London,  no- 
tice of  dishonor  was  proved  describing  the 
bill  as  payable  at  the  London  and  Westmin- 
ster Bank.  This  was  held  to  be  no  ground 
for  nonsuit,  the  notice  being  accurate  in  all 
other  respects  and  there  being  no  proof  that 
the  defendant  has  been  misled.  Bromage  v. 
Vaughan,  9  Q.  B.  608,  58  E.  C.  L.  608. 

1.  Mistake  or  Omission  as  to  Amount. — Shel- 
ton  v.  Braithwaite,  7  M.  &  W.  436;  Alexan- 
dria Bank  v.  Swann,  9  Pet.  (U.  S.)  33;  King 
v.  Hurley,  85  Me.  525;  Snow  v.  Perkins,  2 
Mich.  238;  Rowan  v.  Odenheimer,  5  Smed.  & 
M.  (Miss.)  44;  Cayuga  County  Bank  v.  War- 
den, 1  N.  Y.  413.  Compare  Remer  v.  Downer, 
23  Wend.  (N.  Y.)  620. 

Thus  a  notice  of  protest  of  a  note,  which 
described  the  note  protested  as  being  of  one 
dollar  less  in  amount  than  the  one  offered  in 
evidence,  but  in  other  particulars  identified 
it,  is  sufficient  to  uphold  the  finding  of  the 
jury  against  the  indorser  predicated  on  such 
notice.  Rowan  v.  Odenheimer,  5  Smed.  & 
M.  (Miss.)  44. 

In  the  same  way  where  a  notice  misde- 
scribed  a  note  in  respect  to  the  sum  for 
which  it  was  made,  as  where  the  note  was 
for  six  hundred  dollars  and  the  notice  de- 
scribed a  note  for  three  hundred  dollars,  it 
was  held  that  the  notice  was  sufficient  where 
it  was  shown,  in  aid  of  the  defect,  that  there 
was  no  other  note  in  existence  to  which  the 
description  contained  in  the  notice  could  be 
applied.  Cayuga  County  Bank  v.  Warden, 
1  N.  Y.  413. 

2.  Misdescription  of  Maker. — Smith  v.  Whit- 
ing, 12  Mass.  6,  7  Am.  Dec.  25. 

Also  where  a  note  was  described  to  have 
been  made  by  "  S.  Henshaw,  treasurer,"  when 
in  fact  it  was  made  by  a  railroad  company, 
as  whose  agent  S.  Henshaw,  in  his  capacity 
as  treasurer,  signed  the  note,  along  with  the 
president,  the  notice  was  held  not  to  be 
fatally  defective  where  it  correctly  described 
th  .-  note  in  every  other  particular,  and  where, 
as  a  matter  of  fact,  it  did  not  mislead  the 
oarty  notified  as  to  the  paper  indorsed. 
Hodges  v.  Shuler,  22  N.  Y.  114. 

Also  where  notice  given  to  the  defendant 
was  of  the  nonpayment  of  a  note  signed  by 
John  B.  Roddy,  etc.,  describing  the  note  cor- 
rectly as  to  other  circumstances  except  the 
signature  John  instead  of  James,  the  court 
said  that  if  the  jury  should  be  of  opinion 
from  the  evidence  that  the  defendant  had 
good  reason  to  believe  it  to   be    the  note 


in  the  declaration  mentioned,  the  jury 
ought  to  presume  that  the  defendant  had 
reasonable  notice,  etc.  Underwood  v.  Hud- 
dlestone,  2  Cranch  (C.  C.)  93. 

Illegibility  of  Maker's  Name. — Where  the 
maker's  name  in  a  note  is  illegible,  and  the 
holder  fails  to  make  reasonable  effort  to 
ascertain  the  name,  and  misdescribes  it  in 
the  notice,  whereby  an  indorser  is  misled, 
the  defect  will  render  the  notice  insufficient. 
McGeorge  v.  Chapman,  45  N.  J.  L.  395. 
Beasley,  C.  J.,  in  this  case  said:  "If  the 
signature  had  been  so  written  as  to  lead  the 
notary,  in  the  exercise  of  due  caution  and 
skill,  to  the  belief  that  it  stood  for  a  certain 
name,  and  he  had  so  described  it,  such  error 
would  not  have  vitiated  his  notice.  A  mis- 
take of  that  character  is  not  attributable  to 
the  negligence  of  the  holder  of  the  paper  or 
that  of  his  agent  giving  notice  of  its  dis- 
honor, but  the  indorser  who  passes  the 
paper  into  circulation  must  bear  the  conse- 
quences of  such  misleading  defect.  But 
when  the  name  of  the  maker  is  not  so  fash- 
ioned as  to  suggest  to  the  notary  a  false 
name,  but  he  finds  it  illegible,  then  it  plainly 
becomes  his  duty  to  use  reasonable  endeav- 
ors to  ascertain  who  is  the  person  thus  in- 
distinctly signified.  He  is,  when  thus  placed, 
put  upon  inquiry,  and  must  use  proper  dili- 
gence." 

3.  Omission  of  Name  of  Maker— New  York 
Doctrine. — In  Home  Ins.  Co.  v.  Greeri,  ig 
N.  Y.  518,  75  Am.  Dec.  361,  it  was  held  that 
a  notice  of  nonpayment  of  a  promissory  note 
was  not  sufficientlv  certain  to  charge  the  in- 
dorser where  it  did  not  state  the  maker's 
name.  Denio,  J.,  in  this  case  said:  "The 
most  descriptive  feature  of  a  note  is  the 
name  of  the  maker.  The  date,  amount,  and 
time  of  the  payment,  and  the  statement  that 
the  party  served  with  the  notice  was  an  in- 
dorser, might  or  might  not  recall  it  to  his 
recollection.  One  indorsing  frequently  for 
the  accommodation  of  different  persons,  and 
keeping  no  bill-book,  would  not,  by  means 
of  such  a  notice,  ordinarily  be  able  to  iden- 
tify the  paper  on  which  he  was  sought  to  be 
charged.  Nor  would  one  who  indorsed  and 
negotiated  his  own  business  paper,  if  his 
transactions  of  that  kind  were  extensive,  be 
much  more  likely  to  know  what  particular 
paper  had  been  dishonored." 

4.  Omission  of  Maker's  Name— New  Jersey. — 
In  Howland  v.  Adrain,  30  N.  J.  L.  41,  the 
court  said  :  "  This  case  is  distinguishable 
from  that  of  the  Home  Ins.  Co.  v.  Green,  ic> 
N.  Y.  518,  75  Am.  Dec.  361,  on  the  ground 
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indorser. — In  the  same  way  the  omission  to  mention  all  the  indorsers  on  a 
note  has  been  held  not  to  render  it  invalid  unless  the  party  to  whom  the 
notice  was  sent  was  misled  thereby.1  Also  where  the  indorser  of  a  note  was 
described  as  the  maker,  the  notice  was  held,  under  the  circumstances,  to  be 
sufficient.2 

Drawer. — Likewise  where  a  bill  was  erroneously  described  as  drawn  by  a 
party  who  was  in  fact  the  acceptor,  the  notice  was  held  to  be  sufficient.3  So 
where,  in  a  notice  to  an  indorser  of  a  bill,  the  bill  was  described  as  "drawn  by 
you,"  and  the  name  of  the  real  drawer  was  wholly  omitted,  the  notice  was  held 
to  be  sufficient  where  the  bill  was  otherwise  correctly  described,  especially  as 
the  indorser  did  not  show  that  he  had  ever  made  or  indorsed  any  other  bill 
which  could  have  been  mistaken  for  the  one  in  question.4 

Drawee. — Under  the  general  rule  as  discussed  above,  '.].c  names  of  the 
drawees  of  a  bill  have  also  been  held  to  be  unimportant.5 

Payee. — In  the  same  way  a  mistake  in  the  name  of  the  payee  of  a  bill  has 
been  held  to  be  immaterial.6 

Two  or  More  Instruments  to  Which  Notice  may  Apply — Where  Paper  is  Accurately  Described. 
— Where  the  notice  actually  describes  every  essential  feature  of  a  paper,  it  can- 
not be  invalidated  by  proof  aliunde  that  there  is  other  paper  in  all  essentials 
similar.  Thus  it  has  been  held  that  a  note  is  well  described  when  its  maker, 
payee,  date,  amount,  and  time  and  place  of  payment  arc  stated;  and  when  a  no- 
tice sets  forth  these  particulars  with  reasonable  accuracy  it  cannot  be  rendered 
invalid  by  showing  aliunde  that  notes  similar  as  to  parties,  date,  amount,  and 
time  and  place  of  payment  were  outstanding,  though  not  in  the  hands  of  the 
holder  giving  the  notice,  and  were  only  distinguishable  from  eacli  other  by 
their  numbering.7 

Where  Paper  is  Imperfectly  Described. — And  even  where  the  paper  is  imperfectly 
described  and  there  is  other  paper  similar  to  that  intended  to  be  described,  the 
notice  will  not  be  fatally  defective  unless  it  appears  that  the  instruments  could 
reasonably  have  been  confounded  in  consequence  of  the  imperfect  description. K 

that  the  proof  showed  that  defendant  knew  founded  on  an  omission  in  the  notice  to 

what  note  was  intended,  with   reasonable  designate  the  number  of  the  note  sued  on:  it 

certainty.     Indeed,  that  case  seems  hardly  seems  that  the  note  was  designated  in  its 

reconcilable  with  the   current  of    authori-  margin  as  No.  253.  and  the  notice  omitted  to 

ties,  or  even  with  the  cases  cited  by  the  describe  it  by  the  number;  but  this  did  not 

court  in  its  support.    Perhaps  it  may  be  render  the  notice  per  sc  fatally  defective, 

supported  upon  the  ground  that  a  mistake  The  number  was  not  a  part  of  the  note,  and 

in  the  name  or  the  omission  of  it  altogether,  there  was  a  complete  description  of  it  with- 

should  be  held  fatal,  inasmuch  as  the  object  out  the  number.  *  *  *  All  that  a  holder  of 

of  the  notice  is  to  enable  the  indorser  to  a  note  is  bound  to  do  is  to  give  the  indorser 

look  after  the  maker  immediately  and  secure  a  complete  description  of  it,  and  if  from 

himself."  such  description  it  cannot  be  identified,  it  is 

1.  Omission  of  Name  of  Indorser.  —  King  v.  the  fault  or  misfortune  of  the  indorser  in 
Hurley,  85  Me.  525;  Sasscer  v.  Farmers'  having  indorsed  several  notes  alike  in  every 
H;nik,  4  Md.  409.  essential  feature."  It  should  be  stated,  how- 

2.  Indorser  Described  as  Maker.  —  Haines  v.  ever,  that  in  this  case  there  was  an  inac- 
Dubois,  30  N.  J.  L.  261.  curate  description  as  to  the   name  of  the 

3.  Drawer  Described  as  Acceptor.  —  Mcllersh  maker  which  was  held  not  to  be  in  itself 
v.  Rippen,  7  Exrh.  570.   Compare  Beauchamp  misleading. 

v.  Cash,  D.  &  R.  N.  F\  3,  16  E.  C.  L.  410.  8.  Description,  though  Inaccurate.  Not  Renion- 

4   (Jill  7'.  Palmer,  29  Conn.  54.  ably  Applicable  to  Other  Paper.     Davenport  v. 

5.  Omission  of  Name  of  Drawee.  Mainer  v.  Gilbert,  4  Bosw.  (N.  Y.)  532;  Cooperstown 
Spnrloek,  g  Rob.  (La.)  161.  Bank  v.  Woods,  28  N.  Y.  545. 

6.  Whero  the  Payee  of  .,  hill  was  described  A  notice  of  protest  dated  on  the  day  a  note 
as  George  N.  Reid  instead  of  George  W.  matured,  describing  it  by  the  name  of  the 
Reid  it  was  held  that  the  mistake  was  mi  ma-  maker  and  its  amount,  and  as  indorsed  by 
terial,  as  it  was  not  calculated  to  deceive.  the  defendant,  and  slating  that  such  note 
Reid  v.  Reid,  11  Tex.  585.  was  protested  for  nonpayment,  was  held  to 

7.  Notice  Giving  Accurate  Description  8uffl-  be  sufficient  in  form  without  stating  further 
clent.  though  there  Are  Two  Instruments  to  descriptive  particulars,  although  the  defend- 
which  Description  may  Apply.  —  Hodges  7'.  ant  was  at  the  time  of  receiving  such  n-  t ire 
Shulcr,  22  N.  Y.  114.  In  this  case  Wright,  the  indorser  of  another  note  in  all  respect! 
J.,  said:    "Secondly,  as  to  the    objection  like  it,  which  was  outstanding  and  unpaid, 
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Burden  of  Proof — As  to  Other  Paper. — Moreover,  it  is  for  the  party  notified  to 
show  the  existence  of  other  paper  to  which  the  notice  might  apply.1 

(c)  Statement  of  Fact  of  Dishonor — Generally. — The  rule  was  laid  down  in  the 
earlier  authorities  that  notice  ought  in  express  terms  or  by  necessary  impli- 
cation to  convey  full  information  that  the  paper  has  been  dishonored.*  But 
according  to  the  later  decisions  a  notice  is  sufficient  if  the  fact  of  dishonor 
appears  by  reasonable  intendment,  and  will  be  inferred  by  any  man  of  busi- 
ness.3 

Some  Specific  statements. — A  statement  of  a  mere  demand  of  payment,  without  any 
intimation  of  the  dishonor  of  the  paper,  will  not  constitute  a  good  notice.4  But 
a  statement  that  the  paper  was  "dishonored,"5  or  "returned  with  charges,"6 


except  that  it  was  payable  three  instead  of 
six  months  after  its  date,  it  being  shown  that 
a  suit  was  pending  on  the  note  first  due  when 
the  second  note  was  protested,  and  that  the 
defendant  had  answered  in  such  suit  before 
the  note  in  question  matured.  Davenport  v. 
Gilbert,  4  Bosw.  (N.  Y.)  532. 

Also  where  several  notes  were  indorsed 
by  a  party,  the  notice  was  held  to  be  suffi- 
ciently descriptive  of  one  of  the  notes  where 
it  used  the  present  tense,  saying  the  note  "  is 
protested  "  (apparently  referring  to  the  day  of 
the  date  of  the  notice  as  the  day  when  it  was 
protested),  and  described  the  amount  of  the 
note  and  the  name  of  the  maker,  and  was 
addressed  to  the  indorser,  and  where,  more- 
over, none  of  the  other  notes  were  held  by 
the  party  sending  the  notice,  and  none  of 
them  were  in  fact  protested,  and  no  other 
note  of  similar  kind  fell  due  at  the  date  of 
notice.  Cooperstown  Bank  v.  Woods,  28 
N.  Y.  545- 

A  person  indorsed  four  notes  which  were 
alike  in  every  particular  excepting  in  regard 
to  the  time  of  payment,  and  all  of  which 
were  held  by  a  single  party.  Notice  was 
given  which  was  sufficiently  descriptive  of 
the  first  note  falling  due.  Afterwards  a 
second  notice  was  given,  which  was  appli- 
cable to  either  the  first  or  second  note  falling 
due,  it  being  an  exact  copy  of  the  first  no- 
tice with  the  exception  of  a  specification  as 
to  interest  due,  and  the  date,  which  was  the 
same  as  that  on  which  the  second  note  be- 
came due.  It  was  held  that  the  second 
notice  was  insufficient  in  that  it  did  not 
state  the  time  of  payment,  the  circumstance 
which  distinguished  the  several  notes.  Cook 
v.  Litchfield,  9  N.  Y.  279. 

However,  in  a  new  trial  in  the  lower  court 
it  was  held  that  the  notice  was  sufficient,  it 
being  shown  by  extrinsic  evidence  that,  as  a 
matter  of  fact,  the  indorser  had  not  been 
misled  by  the  notice.  Cook  v.  Litchfield,  9 
N.  Y.  291. 

1.  Burden  of  Proof. — Shelton  v.  Braithwaite, 
7  M.  &  W.  436;  Howland  v.  Adrain,  30  N.  J. 
L.  41;  Beals  v.  Peck,  12  Barb.  (N.  Y.)  245. 

In  Shelton  v.  Braithwaite,  7  M.  &  W.  436, 
Lord  Abinger,  C.B.,  said  :  "  If  it  does  not 
appear  that  there  were  other  bills  or  drafts, 
we  cannot  presume  that  there  were  any 
such." 

In  Beals  v.  Peck,  12  Barb.  (N.  Y.)  245,  the 
court  said:  "If  there  were  other  similar 
notes  in  existence  to  which  the  notice  would 


apply,  it  was  incumbent  upon  the  defendants 
to  prove  it.  No  presumption  to  that  effect  in 
the  absence  of  evidence  is  to  be  indulged." 

2.  Solarte  v.  Palmer,  7  Bing.  530,  20  E.  C. 
L.  226. 

3.  Dishonor  Appearing  by  Reasonable  Intend- 
ment Sufficient. — Hedger  v.  Steavenson,  2  M. 
&  W.  799;  Gilbert  v.  Dennis,  3  Met.  (Mass.) 
495,  38  Am.  Dec.  329;  Pinkham  v.  Macy,  9 
Met.  (Mass.)  174. 

4.  Demand  without  Intimation  of  Dishonor. — 
Littlehale  v.  Maberry,  43  Me.  264.  But  see 
Hirschfelder  v.  Locey  Min.,  etc.,  Co.  (City 
Ct.),  17  N.  Y.  Supp.  726. 

Thus  where  a  letter  stated,  "  I  am  desired 
to  apply  to  you  for  the  payment  of  the  sum 
of  ^150  due  to  myself  on  a  draft  drawn  by 
Mr.  Case,  on  Mr.  Case,  which  I  hope  you  will 
on  receipt  discharge,  to  prevent  the  necessity 
of  law  proceedings,  which  otherwise  will 
immediately  take  place,"  it  was  held  not  to 
amount  to  a  sufficient  notice.  Hartley  v. 
Case,  4  B.  &  C.  339,  10  E.  C.  L.  350. 

6.  Statement  that  Paper  was  "  Dishonored." — 
Stocken  v.  Collins,  9  C.  &  P.  653,  38  E.  C.  L. 
273;  Edmonds  v.  Cates,  2  Jur.  183;  King  v. 
Bickley,  2  Q.  B.  419,  42  E.  C.  L.  740;  Row- 
lands v.  Springett,  14  M.  &  W.  7.  See  also 
Chard  v.  Fox,  14  Q.  B.  200,  68  E.  C.  L.  200. 

In  Shelton  v.  Braithwaite,  7  M.  &  W.  437, 
Parke,  B.,  said:  "The  word  'dishonor'  is  a 
technical  word  which  intimates  that  the  bill 
has  been  presented  and  refused  payment." 

6.  Statement  that  Paper  was  "  Returned  with 
Charges." — Grugeon  v.  Smith,  6  Ad.  &  El.  499, 
33  E.  C.  L".  128. 

Notice  of  Nonpayment  and  Noting  Expenses. — 
A  notice  in  the  following  language,  "  We 
beg  to  acquaint  you  with  the  nonpayment 
of  W.  M.'s  acceptance  to  J.  W.'s  draft  of 
29th  of  December  last,  at  four  months,  £$o, 
amounting  with  expenses  to  £50  5^.  id., 
which  remit  us  in  course  of  post  without  fail, 
or  pay  to  Messrs.  E.,"  was  held  to  be 
sufficient  without  stating  that  the  bill  had 
been  presented  and  dishonored.  The  court 
in  this  case  said:  "The  indorser  is  made  ac- 
quainted with  the  nonpayment,  and  that  5s. 
id.  expenses  have  been  incurred,  and  he  is 
desired  to  remit  the  money  or  pay  it  to  a 
party  named.  Is  there  any  human  being 
possessed  of  common  understanding  who 
will  not  learn  from  this  the  facts  that  the  bill 
has  been  presented,  that  it  has  been  dishon- 
ored, and  that  the  party  addressed  is  looked 
to  for  payment?    How  could  5s.  id.  expenses 
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or  "returned  unpaid,"1  has  been  held  to  be  sufficient.  Moreover,  in 
England,  notice  that  paper  is  due  and  unpaid  has  been  held  to  be 
sufficient,  though  nothing  was  said  of  a  demand  and  presentment.2  But 
according  to  the  decided  weight  of  authority  in  the  United  States,  a  notice 
which  merely  informs  the  party  of  the  nonpayment.of  the  paper,  without  stating 
a  due  presentment  and  demand,  or  giving  any  legal  excuse  for  not  making  pre- 
sentment, is  insufficient  on  the  ground  that  the  party  to  be  notified  has  a 
right  to  be  informed  of  those  facts  on  which  his  liability  depends,  to  the  end 
that  he  may  judge  for  himself  whether  or  not  it  is  his  duty  to  pay  the  bill  or 
note.3    It  is  well  settled  that  where  the  term  "protested"  is  contained  in  a 


be  incurred  except  by  noting,  upon  the  bill 
being  presented  and  dishonored?"  Everard 
v.  Watson,  I  El.  &  Bl.  801,  72  E.  C.  L.  801. 
See  also  Armstrong  v.  Christiani,  5  C.  B. 
687,  57  E.  C.  L.  687;  De  Wolf  v.  Murray,  2 
Sandf.  (N.  Y.)  166. 

1  Statement  that  Paper  was  "Returned  Un- 
paid."—  Hedger  v.  Steavenson,  2  M.  &  W. 
799;  Robson  v.  Curlewis,  C.  &  M.  378,  41  E. 
C.  L.  209,  overruling  Boulton  v.  Welsh,  3 
Bing.  N.  Cas.  688,  32  E.  C.  L.  283.  See 
Lewis  v.  Gompertz,  6  M.  &  W.  399. 

Verbal  Notice. — Also  where  the  drawer  of  a 
bill  was  informed  that  the  bill  had  been  duly 
presented  and  that  the  acceptor  "  could  not 
pay  it,"  to  which  the  drawer  replied  that 
"he  would  see  the  holder  about  it,"  it  was 
held  that  it  was  properly  left  to  the  jury  to 
infer  from  this  conversation  that  the  drawer 
had  due  notice  of  dishonor.  Metcalfe  v. 
Richardson,  11  C.  B.  ion,  73  E.  C.  L.  1011. 
In  this  case  Maule,  J.,  said:  "The  notice 
not  being  in  writing,  the  jury  were  not  re- 
stricted to  the  precise  form  of  words  in 
which  the  notice  is  given.  It  was  compe- 
tent to  them  to  assume,  and  it  was  properly 
left  to  them  to  infer  from  the  conversation 
deposed  to,  that  the  plaintiff  had  had  notice 
of  dishonor,  and  that  he  would  be  looked  to 
for  payment  of  the  bill." 

2.  Notice  that  Paper  Is  Due  and  Unpaid  with- 
out More. — Paul  v.  Joel,  3  H.  &  N.  455,  4  H. 
&  N.  355:  Bailey  v.  Porter,  14  M.  &  W.  44. 
See  also  Maxwell  v.  Brain,  10  Jur.  N.  S.  777. 
Compare  Strange  v.  Price,  10  Ad.  &  El.  125, 
37  E.  C.  L.  71;  Phillips  v.  Gould,  8  C.  &  P. 
355,  34  E.  C.  L.  425;  Messenger  v.  Southey, 
1  M.  &  G.  76,  39  E.  C.  L.  360;  Furze  v.  Shar- 
wood,  2  Q.  B.  388,  42  E.  C.  L.  726. 

In  Bailey  v.  Porter,  14  M.  &  W.  44,  the 
notice  stated  that  "J.  C.'s  acceptance  due 
that  day  was  unpaid,"  and  requested  his  im- 
mediate attention  to  it. 

In  Paul  v.  Joel,  3  H.  &  N.  455,  4  II.  &  N. 
355.  the  notice  was  in  the  following  lan- 
guage: "  Bosvillc's  acceptance  to  Mr.  Joel, 
^500,  due  12th  January,  is  unpaid.  Pay- 
ment to  Robarts  Co.  is  requested  before  four 
o'clock." 

3.  Statement  as  to  Prnspntmont  Necessary. — 

Armstrong  v.  Thruston,  11  Md.  148;  Gilbert 
7'.  Dennis,  3  Met.  (Mass.)  495,  38  Am.  Dec. 
329;  Pinkham  v.  Macy,  9  Met.  (Mass.)  174; 
Dole  v.  Gold,  5  Barb.  (N.  Y.)  490:  Arnold  v. 
Kinloch,  50  Barb.  (N.  Y.)  44.  See  also  Man- 
ning v.  Hays,  6  Md.  5;  Townscnd  v.  Lorain 
Hank,  2  Ohio  St.  345. 

In  Page  v.  Gilbert,  60  .Ac.  485,  Walton,  J., 


said:  "A  notice  which  merely  states  that  the 
note  has  not  been  paid,  without  stating 
whether  or  not  it  has  been  presented  for 
payment  or  giving  any  excuse  for  not  pre- 
senting it,  is  not  sufficient,  for  such  a  notice 
may  be  strictly  true  in  every  particular  and 
yet  the  indorser  not  be  liable." 

Thus  where  a  notary  merely  informed  the 
indorser  of  a  note  that  the  date  of  payment 
had  expired  and  that  payment  was  expected 
of  him,  it  was  held  to  be  no  notice  that  pay- 
ment had  been  demanded  from  the  maker 
and  that  he  had  failed  to  pay.  Sinclair  v. 
Lynah,  1  Spears  L.  (S.  Car.)  244. 

Notice  Given  by  Notary. — A  notice  to  the  in- 
dorser of  a  note,  which  merely  statesthat  the 
note  remains  unpaid  and  that  the  holders 
look  to  him  for  payment,  is  not  sufficient  to 
charge  the  indorser,  although  such  notice  is 
given  by  a  notary  public.  Pinkham  v.  Macy, 
9  Met.  (Mass.)  174. 

In  Michigan  it  has  been  held  that  notice  to 
the  indorser  of  a  note  stating  that  it  was 
unpaid  and  that  the  holders  looked  to  the 
indorsers  for  payment  was  a  sufficient  notice 
of  dishonor.  Campbell,  J.,  in  this  case  said: 
"  As  a  matter  of  fact  every  indorser  who  re- 
ceives a  notice  of  nonpayment  and  that  he  is 
looked  to  for  payment  knows  that  such  a 
notice  would  not  have  been  sent  unless  it 
was  supposed  the  proper  steps  had  been 
taken  to  charge  him.  He  learns  this  as  well 
from  one  form  of  notice  as  from  another;  and 
when  courts  have  theorized  upon  the  forms  of 
notice  and  assumed  that  indorsers  scan  with 
the  nicety  of  advocates  every  phrase  and  turn 
of  expression,  they  assume  what  is  not  true  in 
fact,  and  impose  upon  negotiable  paper  what 
seem  to  be  unreasonable  restrictions.  The 
value  of  such  a  medium  of  business  conven- 
ience is  injured  bye  very  needless  technicality, 
and  honest  holders  of  such  paper  who  have 
not  read  the  law  reports  are  practically  de- 
frauded." Cromer  v.  Piatt,  37  Mich.  132,  26 
Am.  Rep.  503. 

Paper  Payable  at  Bank.— Where  the  paper  is 
payable  at  a  bank  it  seems  that  a  notice  to  the 
effect  that  the  paper  is  due  and  unpaid  is  suf- 
ficient, for  in  this  case  no  presentment  and  de- 
mand is  necessary.  Graham  v.  Sangston,  1 
Md.  do;  Gilbert  v.  Dennis,  3  Met  (Mass.)495, 
38  Am.  Dec.  329;  Pinkham  v.  Mary,  9  Met. 
(Mass.)  174;  Clark  v.  Eldridgc,  13  Mel.  (Mass.) 
96. 

But  even  where  the  paper  was  payable  at 
a  bank,  notice  to  the  indorsers  that  they  were 
"severally  held  liable  for  the  payment" 
thereof  was  held  to  be  insufficient,  it  being 
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notice  in  reference  to  a  bill  or  note,  it  has  a  fixed  technical  meaning  and 
implies  that  the  paper  has  been  presented  and  dishonored.1 

Misstatement  as  to  Time  of  Dishonor. — Some  of  the  authorities  maintain  that 
though  the  presentment  or  protest  actually  took  place  on  the  proper  day,  yet 
a  misstatement  in  the  notice  as  to  the  time  when  the  dishonor  occurred  will 
amount  to  a  material  defect,  on  the  ground  that  such  notice  is  equivalent  to 
information  that  the  holder  has  not  performed  his  duty  at  the  proper  time, 
and  that  consequently  the  paper  is  not  dishonored.2    On  the  other  hand,  it 


held  to  be  necessary  to  inform  them  of  the 
dishonor  of  the  paper.  Graham  v.  Sangston, 
i  Md.  60. 

Statement   as   to  Place  of  Presentment. — In 

Mills  v.  U.  S.  Bank,  11  Wheat.  (U.  S.)  431,  it 
was  held  not  to  be  necessary  that  a  notice 
should  contain  a  formal  allegation  that  pay- 
ment of  a  note  was  demanded  at  the  place 
where  payable.  Mr.  Justice  Story  in  this  case 
said:  "  The  last  objection  to  the  notice  is  that 
it  does  not  state  that  payment  was  demanded 
at  the  bank  when  the  note  became  due.  It  is 
certainly  not  necessary  that  the  notice  should 
contain  such  a  formal  allegation.  It  is  suffi- 
cient that  it  states  the  fact  of  nonpayment 
of  the  note,  and  that  the  holder  looks  to  the 
indorser  for  indemnity.  *  *  *  In  point  of 
fact,  in  commercial  cities  the  general  if  not 
universal  practice  is  not  to  state  in  the  notice 
the  mode  or  place  of  demand,  but  the  mere 
naked  nonpayment." 

In  commenting  upon  this  case  in  Gilbert 
v.  Dennis,  3  Met.  (Mass.)  495,  38  Am.  Dec. 
329,  Shaw,  C.  J.,  said;  "  In  the  case  then  before 
the  court  the  notice  contained  a  full  and  pre- 
cise statement  of  the  presentment,  demand, 
and  nonpayment  by  the  maker.  The  objec- 
tion with  which  the  court  were  dealing  was 
that  the  notice  did  not  specify  the  time  and 
place  of  demand.  The  answer  made  was  that 
such  particularity  was  unnecessary,  and  that 
it  is  sufficient  that  it  states  the  fact  of  non- 
payment. Applied  to  the  facts  of  that  case, 
it  may  be  construed  to  mean  nonpayment 
after  due  presentment.  So  when  the  learned 
judge  speaks  of  the  practice  of  commercial 
cities,  he  speaks  of  notice  of  the  mere  naked 
nonpayment  in  contradistinction  to  stating  in 
the  notice  the  mode  and  place  of  demand. 
That  such  is  the  meaning  may  be  inferred 
from  the  passage  before  cited  in  which  he 
speaks  of  the  object  of  the  notice,  which  is  to 
inform  the  indorser  that  payment  has  been 
refused  by  the  maker.  Refusal  implies  non- 
payment on  demand  or  under  such  circum- 
stances as  render  a  presentment  and  demand 
unnecessary." 

Statement  as  to  Person  to  Whom  Presentment 
"was  Made. — Notice  of  protest  given  the  indors- 
er of  a  bill  of  exchange  is  not  fatally  defect- 
ive although  it  does  not  show  to  whom  pre- 
sentment was  made,  where  it  clearly  indicates 
that  it  was  duly  presented  and  dishonored  and 
the  holder  looks  to  the  indorser  for  its  pay- 
ment, as  in  such  case  it  is  sufficient  to  put  him 
upon  inquiry.  Witkowski  v.  Maxwell,  69 
Miss.  56. 

Statement  as  to  Mode  of  Making  Presentment. 

— Where  it  appeared  in  evidence  that  a  bill 
was  taken  to  the  place  designated  in  the  ac- 
ceptance as  the  place  of  payment,  and  that  the 


building  was  unoccupied  and  closed  and  no 
one  was  found  to  whom  presentation  for  pay- 
ment could  be  made,  it  was  held  that  a  notice 
which  simply  stated  that  the  bill  was  duly  pre- 
sented for  payment  was  sufficient.  Brown  v. 
Jones,  125  Ind.  375,  21  Am.  St.  Rep.  227. 

1.  Notice  that  Paper  was  "Protested" — Ala- 
bama.— Saltmarsh  v.  Tuthill,  13  Ala.  390. 

California. — McFarland  v.  Pico,  8  Cal.  626; 
Eastman  v.  Turman,  24  Cal.  380.  But  see 
Klockenbaum  v.  Pierson,  16  Cal.  375. 

Connecticut. — Kilgore  v.  Bulkley,  14  Conn. 
362. 

Louisiana. — Denegre  v.  Hiriart,  6  La.  Ann. 
100. 

Massachusetts. — Housatonic  Bank  v.  Laflin, 
5  Cush.  (Mass.)  546;  Wheaton  v.  Wilmarth,  13 
Met.  (Mass.)  422. 

Michigan. — Burkam  v.  Trowbridge,  9  Mich. 
209,  overruling  Piatt  v.  Drake,  I  Dougl.  (Mich.) 
296,  and  Newberry  v.  Trowbridge,  4  Mich. 
391. 

Missouri.  —  Burlington  First  Nat.  Bank  v. 
Hatch,  7S  Mo.  13. 

New  Hampshire. — Smith  v.  Little,  10  N.  H. 
526. 

New  Jersey. — Burgess  v.  Vreeland,  24  N.  J. 
L.  71,  59  Am.  Dec.  408. 

New  York.— Beals  v.  Peck,  12  Barb.  (N.  Y.) 
245;  Cayuga  County  Bank  v.  Warden,  1  N.  Y. 
413;  Cook  v.  Litchfield,  9  N.  Y.  279;  Youngs 
v.  Lee,  12  N.  Y.  551. 

North  Carolina. — Cape-Fear  Bank  v.  Sea- 
well,  2  Hawks  (N.  Car.)  560. 

Wisconsin. — Brewster  v.  Arnold,  1  Wis. 
264. 

2.  Misstating  Time  of  Dishonor  Held  Material. 

— Routh  v.  Robertson,  11  Smed.  &  M.  (Miss.) 
382;  Ransom  v.  Mack,  2  Hill  (N.  Y.)  5S7,  3S 
Am.  Dec.  602;  Walmsley  v.  Acton,  44  Barb. 
(N.  Y.)  314;  Townsend  v.  Lorain  Bank,  2 
Ohio  St.  345;  Etting  v.  Schuylkill  Bank,  2  Pa. 
St.  355,  44  Am.  Dec.  205.  See  also  Reynolds 
v.  Appleman,  41  Md.  615. 

Thus  where  an  indorser  was  informed  by 
notice  that  a  bill  had  been  protested  for  non- 
payment two  days  before  it  fell  due.  and  at  a 
time  when  the  acceptors  were  not  obliged  to 
pay  it  and  when  by  no  possibility  it  could 
have  been  dishonored  for  a  failure  to  make 
payment,  it  was  held  that  the  notice  was  in- 
sufficient to  charge  the  indorser.  Townsend 
v.  Lorain  Bank,  2  Ohio  St.  345. 

Mistake  Appearing cn  Face  of  Paper. — But  in 
Pennsylvania  it  has  been  held  that  where  a 
notice  was  served  on  an  indorser  on  the  25th 
of  May,  but  was  dated  the  26th  of  that 
month,  and  set  forth  that  a  note  "being  this 
day  due.  demanded,  and  refused,  it  has  beeti 
by  me  duly  protested  accordingly,"  the  notice 
was  sufficient,  since  it  showed  a  mistake  on 
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has  been  held  that  a  misstatement  of  this  kind  will  not  render  the  note  fatally 
defective  if  the  party  notified  has  not  been  deceived  or  misled  thereby.1 

(d)  Statement  as  to  Responsibility  of  Party  to  be  Notified. — The  holder  of  a  bill  or  note 
need  not  in  express  terms  notify  the  party  to  be  charged  that  he  looks  to  him  for 
payment,  such  responsibility  over  being  implied  in  the  act  of  giving  notice.2 

(e)  Communication  of  Fact  of  Protest — Copy  of  Protest  Accompanying  Notice  Unnecessary. — 
According  to  some  of  the  old  authorities  it  seems  to  have  been  supposed  that 
where  a  note  or  bill  had  been  protested,  the  notice  ought  to  have  been  accom- 
panied by  a  copy  or  memorial  of  the  protest.3  But  in  later  decisions  this  has 
been  decided  to  be  unnecessary.* 

statement  of  Fact  of  Protest  Unnecessary. — Furthermore,  in  England  it  has  been 
held  that  where  a  bill  or  note  has  been  regularly  protested,  a  notice  containing 
information  of  the  dishonor  will  be  sufficient  without  communicating  even  the 
fact  of  protest.5 

(f)  Name  of  Sender  of  Notice. — A  written  notice  should  be  signed,  or  at  least  it 
should  be  indicated  therein  from  whom  it  proceeds.6 


its  face,  the  day  of  its  date  not  having  arrived 
when  it  was  handed  to  the  indorser.  Tobey 
v.  Lennig,  14  Fa.  St.  483. 

jVew  York. — It  was  at  one  time  held  in  New 
York  that  where,  in  a  notice  of  nonpayment 
dated  on  the  day  that  a  draft  fell  due,  it  was 
stated  that  the  draft  was  protested  on  the 
evening  before  for  nonpayment  and  that  the 
holders  looked  to  the  indorser  for  payment,  it 
was  right  and  proper  to  submit  the  question 
to  the  jury  whether  or  not  the  defendant  had 
been  misled.  Ontario  Bank  v.  Petrie,  3  Wend. 
<N.  Y.)  457- 

Hut  in  a  later  decision  this  case  was  over- 
ruled, and  it  was  held  that  where  a  note  be- 
came due  on  July  3d  and  was  in  fact  presented 
for  payment  on  that  day,  a  statement  in  the 
notice  to  the  effect  that  presentment  was  made 
on  July  4th  was  held  to  vitiate  the  notice. 
Ranson  v.  Mack,  2  Hill  (N.  Y.)  587,  38  Am. 
Dec.  602. 

Moreover,  where  a  notice  stated  that  a  note 
had  been  "this  day  presented  for  payment" 
and  payment  refused,  and  the  notice  was  with- 
out date,  it  was  held  to  be  fatally  defective  on 
account  of  the  omission.  Wynn  v.  Aldcn,  4 
Den.  (N.  Y. )  163.  Compare  Artisans'  Hank  v. 
Backus,  36  N.  Y.  107. 

1.  Journey  v.  Pierce,  2  Houst.  (Del.)  176; 
Crocker  v.  Getchell,  23  Me.  302. 

2  Statement  as  to  Respomibility  of  Party 
Notified— Engla nd.—  King  v.  Bickley,  2  Q.  B. 
419,  42  E.  C.  L.  740;  Cook  v.  French,  10  Ad. 
&  EL  131,  37  E.  C.  L.  74;  Furze  v.  Sharwood, 
2  Q.  B.  388,  42  E.  C.  L.  726;  Chard  v.  Fox, 
14  y.  B.  200,  68  E.  C.  L.  200;  Lewis  v.  Gom- 
pertJ!,  6  M.  &  W.  399;  Micrs  v.  Brown,  11 
M.  it  W.  372;  Caunt  v.  Thompson,  7  C.  B. 
400,  62  E.  C.  L.  400. 

United  States.  —  U.  S.  Bank  v.  Carncal,  2 
Pet.  (U.  S.)  543;  Nelson  v.  Killinglcy  First 
Nat.  Bank,  69  Fed.  Rep.  798. 

Connecticut. — Cowles  t.  Harts,  3  Conn.  516. 

Maine. — Warren  v.  Oilman,  17  Mc.  360. 

Maryland. — Graham  v.  Sangston,  1  Md.  59. 

Xew  Jersey.  —Burgess  v.  Vrccland.  24  N.  J. 
L.  71,  59  Am.  Dec.  408;  Salomon  v.  Pfcistcr, 
en  .,  Leather  Co.  (N.  J.  1895),  31  All.  Rep. 
602. 

Ohio. — Townscnd  v.  Lorain  Bank,  2  Ohio 
St.  345. 


Where  Party  Giving  Notice  Is  Not  Holder  of 
the  Bill.— In  East  v.  Smith,  4  D.  &  L.  744, 
Coleridge,  J.,  said:  "  There  seems  to  be  a 
distinction  between  the  case  of  a  party  giv- 
ing notice  who  is  not  the  holder  of  a  bill,  and 
a  party  who  is.  It  may  be  that  when  the 
former  gives  notice,  no  inference  arises  that 
he  looks  to  the  party  to  whom  it  is  addressed 
for  payment,  but  that  when  the  holder  him- 
self gives  notice  it  must  mean  that  he  looks 
to  the  party  for  payment." 

3.  Sir  William  James,  L.J-,  in  Ex  p. 
Lowenthal,  L.R.  9  Ch.  591. 

4.  Copy  of  Protest  Accompanying  Notice  Un- 
necessary.— Goodman  v.  Harvey,  4  Ad.  &  EL 
870,  31  E.  C.  L.  212;  Cromwell  v.  Hynson,  2 
Esp.  N.  P.  Sir;  Dennistoun  v.  Stewart,  17 
How.  (U.  S.)  606;  Wallace  v.  Agry,  4  Mason 
(U.  S.)  336;  Atwater  v.  Streets,  1  Dougl. 
(Mich.)  455;  Wells  v.  Whitehead,  15  Wend. 
(N.  Y.)  527.  See  also  Goostrey  v.  Mead,  Bul- 
ler's  N.  P.  272  a;  Robins  v.  Gibson,  1  M.  &  S. 
288;  Lenox  v.  Leverett,  10  Mass.  1,  6  Am. 
Dec.  97. 

6.  Communication  of  Fact  of  Protest  Unneces- 
sary.— The  holder  of  a  bill  of  exchange  which 
was  dishonored  by  the  acceptor  had  it  duly 
presented  and  protested  by  a  notary  public. 
In  the  notice  of  dishonor  which  he  sent  to 
the  drawer  he  informed  him  that  the  bill 
had  been  "  duly  presented  for  payment  and 
returned  dishonored,"  but  made  no  mention 
of  the  protest  by  the  notary.  It  was  held 
that  the  notice  of  dishonor  was  sufficient. 
Ex  p.  Lowenthal,  L.  R.  9  Ch.  591.  See  also 
Robins  v.  Gibson,  3  Campb.  334. 

Under  Georgia  Statute.— Under  a  Georgia 
statute,  however,  it  has  been  held  that  to 
bind  an  indorser  on  bankable  paper,  the 
notice  to  him  must  show  not  only  demand 
and  refusal  to  pay,  but  also  the  protest  of 
the  note  for  nonpayment.  Continental  Nat. 
Bank  v.  Folsom,  67  Ga.  624. 

6.  Signature  of  Sender.—  Klockenbaum  v. 
Pierson,  16  Cal.  375;  Walker  v.  State  Bank, 
8  Mo.  705;  Walmslcy  v.  Arton,  44  Barb.  (N. 
Y.)  312;  People's  Nat.  Bank  v.  Dibrell,  91 
Tcnn.  301. 

Printed  Signature.  — The  signature  need  not 
be  written;  it  will  be  sufficient  if  printed. 
Cooperstown  Bank  v.  Woods,  28  N.  Y.  545. 
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Name  of  Holder  of  Paper. — But  where  the  notice  has  been  properly  signed,  it  is 
not  necessary  to  its  validity  that  it  should  be  stated  therein  who  is  the  holder 
of  the  bill  or  note,  or  at  whose  request  the  notice  was  given.1 

Misrepresentation  as  to  Name  of  Holder. — There  is,  however,  a  difference  between 
the  case  where  notice  is  given  by  an  authorized  person,  without  stating  on 
whose  behalf  it  is  given,  and  the  case  of  an  untrue  description  of  the  party  on 
whose  behalf  notice  is  given.  The  misrepresentation  of  the  name  of  the  per- 
son on  whose  behalf  notice  is  given  will  not  wholly  avoid  the  notice,  but  will 
place  the  party  giving  it  in  the  same  situation,  as  to  the  party  to  whom  it  was 
given,  as  if  the  representation  had  been  true  ;  and  the  mistake  will  be  imma- 
terial if  the  notice  would  have  been  valid  as  to  the  real  principal  in  case  it  had 
been  really  given  by  the  party  named.2 

f.  Mode  of  Giving  Notice — (i)  Service  by  Mail — (a)  Where  Parties  Reside 
in  Different  Towns  or  Villages. — Where  the  party  to  be  charged  resides  in  a  different 
town  or  village  from  that  in  which  the  party  giving  notice  resides,  notice  of 
dishonor  may  be  sent  by  mail.3 


Notice  on  Paper  Headed  with  Name  of  Bank 
Sending  It. — Where  a  notice  contained  no  sig- 
nature, but  was  headed  with  the  name  of  the 
bank  sending  it,  it  was  held  to  be  sufficient. 
Maxwell  v.  Brain,  10  Jur.  N.  S.  777. 

Verbal  Information  as  to  Sender.  —  Where  a 
notice  was  without  a  signature,  but  the  per- 
son who  delivered  it  informed  the  party  to  be 
charged  from  whom  it  came,  it  was  held  to 
be  sufficient.  Armstrong  v.  Christiani,  5  C. 
B.  687,  57  E.  C.  L.  687. 

Mistake  in  Signature. — In  Cabot  Bank  v. 
Warner,  10  Allen  (Mass.)  522,  it  was  held 
that  a  notice  made  out  by  a  notary  public 
and  signed  by  mistake  with  the  name  of  the 
maker  of  the  note,  instead  of  with  his  own 
name,  without  the  authority  of  the  maker,  as 
where  he  signed  "  R.  C.  Searle,  notary  pub- 
lic and  attorney  at  law,"  R.  C.  Searle  being 
the  maker,  but  not  a  notary  public,  was  in- 
sufficient. 

1.  Statement  as  to  Name  of  Holder  of  Paper 
Unnecessary. — Thus  where  a  notice  is  given 
and  signed  by  a  holder  for  collection,  it  is 
not  necessary  for  the  name  of  the  real  holder, 
or  the  person  on  whose  behalf  the  notice  was 
given,  to  be  stated.  Woodthorpe  v.  Lawes, 
2  M.  &  W.  109;  Housego  v.  Cowne,  2  M.  & 
W.  348;  Mills  v.  U.  S.  Bank,  11  Wheat. 
(U.  S.)  431;  Gillespie  v.  Neville,  14  Cal.  408; 
Brown  v.  Jones,  125  Ind.  375,  21  Am.  St.  Rep. 
227:  Howe  v.  Bradley,  19  Me.  31;  Bradley  v. 
Davis,  26  Me.  45;  Shed  v.  Brett,  I  Pick. 
(Mass.)  401,  11  Am.  Dec.  209.  See  also  Row- 
lands v.  Springett,  14  M.  &  W.  7. 

Statement  as  to  Whereabouts  of  Paper  Unneces- 
sary.— In  Woodthorpe  v.  Lawes,  2  M.  &  W. 
109,  it  was  held  to  be  unnecessary  to  state 
who  the  holder  of  the  paper  was,  or  on  whose 
behalf  notice  was  given,  or  where  the  paper 
was  lying. 

2.  Effect  of  Misrepresentation  of  Name  of 
Holder. — A  bill  of  exchange  was  drawn  by 
H.,  indorsed  by  him  to  B.,  and  by  B.  to  C, 
in  whose  hands  it  was  dishonored.  C.'s  at- 
torney gave  notice  of  dishonor  in  due  time  to 
A.,  but  stated  therein  by  mistake  that  he  was 
directed  by  B.  (from  whom  he  had  no  au- 
thority) to  apply  for  payment  of  the  bill.  It 
was  held  that  the  notice  of  dishonor  was 
sufficient  notwithstanding  the  misrepresen- 
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tation,  the  only  effect  of  which  was  to  give 
A.  every  defense  against  C.  that  he  would 
have  had  if  the  notice  had  really  been  given 
by  B.    Harrison  v.  Ruscoe,  15  M.  &  W.  231. 

3.  Service  by  Mail  where  Parties  Reside  in 
Different  Town  or  Village. — Bussard  v.  Lever- 
ing, 6  Wheat.  (U.  S.)  102;  Lindenberger  v. 
Beall,  6  Wheat.  (U.  S.)  104;  Greene  v.  Farley, 
20  Ala.  322;  Shepard  v.  Hall,  1  Conn.  329; 
Munn  v.  Baldwin,  6  Mass.  316;  Shaylor  z>. 
Mix,  4  Allen  (Mass.)  351;  State  Bank  v. 
Ayers,  7  N.  J.  L.  130;  Foster  v.  Sineath,  2 
Rich.  L.  (S.  Car.)  338;  Peabody  Ins.  Co.  v. 
Wilson,  29  W.  Va.  528.  Compare  Nashville 
Bank  v.  Bennett,  1  Yerg.  (Tenn.)  166. 

In  Shaylor  v.  Mix,  4  Allen  (Mass.)  351, 
Bigelow,  C.J.,  said  :  "  The  general  rule  that 
notice  of  the  dishonor  of  a  bill  or  note  may 
be  sent  by  mail  to  a  drawer  or  indorser  who 
resides  in  a  different  city  or  town  from  that 
in  which  the  holder  resides  is  founded  on 
the  universal  usage  of  all  persons  engaged 
in  commercial  and  other  business  transac- 
tions to  resort  to  the  public  post  as  a  safe 
and  certain  medium  of  communication  be- 
tween places  from  and  to  which  there  is  a 
regular  transmission  of  the  mail.  Indeed,  if 
such  was  not  the  rule,  and  it  was  necessary 
in  order  to  charge  a  drawer  or  indorser 
either  to  give  him  personal  notice  of  the  dis- 
honor of  a  bill  or  note,  or  to  leave  a  notice 
at  the  place  of  his  domicil,  it  is  obvious  that 
in  many  cases  a  very  serious  burden  would  be 
put  on  the  holder  of  negotiable  paper,  and 
its  free  circulation  beyond  the  limits  of  the 
domicil  of  the  parties  would  become  almost 
impracticable." 

Where  Party  to  he  Charged  Resides  at  Place  of 
Dishonor. — Where  the  party  giving  notice  is 
the  last  indorsee,  and  the  party  to  be  charged 
resides  at  the  place  of  dishonor,  the  notice 
must  be  personal.  Thus  where  a  note  was 
payable  at  a  particular  place,  and  the  party 
to  be  charged  resided  at  the  place  of  pay- 
ment, it  was  held  that  notice  given  through 
the  post-office  at  that  place  by  a  notary  was- 
insufficient  although  the  actual  holder  re- 
sided in  a  different  place.  Bowling  v.  Har- 
rison, 6  How.  (U.  S.)  248. 

But  a  different  rule  has  been  laid  down  in 
Alabama.    Gindrat  v.   Mechanics'    Bank,  ? 


Volume  IV. 


Diligence  Required  of  Holder.         BILLS  AND  NOTES. 


Notice  of  Dishonor. 


Parties  Residing  in  Distinct  Villages  of  the  Same  Municipality. — In  the  same  way,  notice 
by  mail  will  be  sufficient  where  the  party  to  be  charged  and  the  person  who  is 
to  give  the  notice  reside  in  the  same  town,  municipality,  or  district,  but  in  dis- 
tinct and  separate  villages,  parishes,  or  settlements,  at  a  distance  from  each 
other,  between  which  there  is  a  regular  intercourse  by  mail,  and  where  it  is 
shown  that  the  party  to  whom  the  notice  is  addressed  is  in  the  habit  of  re- 
ceiving letters  sent  to  him  in  the  course  of  his  business  at  the  post-office  of  a 
village  in  or  near  which  he  resides.1 

(b)  Notice  by  Mail  to  Person  Residing  beyond  Town  Limits. — Where  the  party  to  be 
charged  has  his  place  of  residence  beyond  the  limits  of  the  town  or  city  in 
which  the  holder  resides  or  the  paper  is  payable,  and  has  no  place  of  business 
therein,  but  is  in  the  habit  of  receiving  his  mail  at  the  post-office  there,  it  is 
the  better  doctrine  that  a  notice  addressed  to  him  and  deposited  in  such  office 
will  be  sufficient.* 


Ala.  324;  Bibb  v.  McQueen,  42  Ala.  408; 
Philipe  v.  Harberlee,  45  Ala.  597. 

Where  Party  to  be  Charged  does  Not  Reside  at 
Place  of  Dishonor. — But  where  the  party  to  be 
charged  resides  in  a  different  place  from  that 
in  which  the  transaction  which  is  to  be  noti- 
fied takes  place,  personal  service  of  a  notice 
of  dishonor  is  not  required  to  be  made 
although  the  party  to  be  charged  and  the 
party  who  is  to  serve  the  notice,  if  he  be  the 
last  holder,  reside  in  the  same  place.  Ran- 
som v.  Mack,  2  Hill  (N.  Y.)  590,  38  Am. 
Dec.  602;  Eagle  Bank  v.  Hathaway,  5  Met. 
(Mass.)  212. 

Thus  notice  of  protest  may  be  given 
through  the  mail  by  a  notary  at  the  place  of 
dishonor  to  a  drawer  or  indorser  living  in  a 
different  place,  and  this  though  the  actual 
holder  and  the  party  to  be  charged  reside  in 
the  same  place.  Greene  v.  Farley,  20  Ala. 
322;  Hartford  Bank  v.  Stedman,  3  Conn. 
489;  Manchester  Bank  v.  Fellows,  28  N.  H. 
313.  See  also  Wynen  v.  Schappert,  6  Daly 
(N.  Y.)  558. 

Where  Mail  Service  is  Suspended. — Where  the 
mail  service  between  two  points  is  suspended, 
service  of  notice  should  be  made  by  some 
other  mode  of  conveyance.  Citizens'  Bank 
v.  Hugh.  19  La.  Ann.  43;  Lapeyre  v.  Robert- 
son, 20  La.  Ann.  399. 

Party  to  be  Charged  Residing  at  Great  Dis- 
tance from  Post-office. — An  exception  to  the 
rule  as  stated  in  the  text  has  been  held 
to  be  necessary  also  where  the  party  to  be 
charged  resides  at  an  unreasonably  great 
distance  from  any  post-office.  Fish  v.  Jack- 
man,  19  Me.  467,  36  Am.  Dec.  769.  Sec  also 
Columbia  Bank  v.  Lawrence,  1  Pet.  (U.  S.) 
578. 

But  in  State  Bank  v.  Ayers.  7  N.  J.  L.  130, 
Ford,  J.,  said  :  "  If  persons  residing  far 
from  a  post  town,  aside  from  the  common 
walks  of  gregarious  commerce,  will  give 
their  names  in  guarantee  of  commercial 
paper,  it  is  better  they  should  be  held  to 
inquire  for  letters  at  the  nearest  post-office, 
about  the  time  such  paper  comes  to  maturity, 
than  that  the  holder  should  be  compelled  to 
send  a  special  messenger  fifty  or  one  hun- 
dred and  fifty  miles  to  serve  personal  notice; 
or  that  an  established  system  of  notices,  suf- 
ficiently complex  already,  should  be  forced 
to  give  way  to  the  introduction  of  novel  ex- 


ceptions imposing  burthensome,  expensive, 
and  hazardous  duties  on  all  men  of  business, 
merely  out  of  favor  to  eccentric  residences." 

When  Question  of  Proper  Transmission  Is  for 
Court. — Whether  in  a  given  case  notice  sent 
through  the  post-office  is  sent  by  the  proper 
modes  is  a  question  of  law  when  the  facts  are 
ascertained  and  undisputed.  Columbia  Bank 
v.  Lawrence,  1  Pet.  (U.  S.)  582. 

1.  Where  Parties  Reside  in  Distinct  Villages  of 
Same  Municipality. — Shaylor  v.  Mix.  4  Allen 
(Mass.)  351;  Ransom  v.  Mack,  2  Hill  (N.  Y.) 
587,  38  Am.  Dec.  602;  Paton  v.  Lent,  4  Duer 
(N.  Y.)  231;  Van  Vechten  v.  Pruyn,  13  N.  Y. 
549.  See  also  Chicopee  Bank  v.  Eager,  9  Met. 
(Mass.)  583. 

Notices  between  Two  Post-offices  in  Same  City. 
— In  Paton  v.  Lent,  4  Duer  (N.  Y.)  231,  it  was 
held  to  be  a  sufficient  notice  to  an  indorser, 
though  residing  in  the  city  where  the  note 
was  protested,  to  mail  it  to  him  when  he  re- 
sides some  eight  miles  from  the  place  where 
it  was  protested  and  there  is  a  post-office 
at  the  place  where  he  resides,  no  point  being 
made  that  he  does  not  receive  his  letters  at 
such  post-office. 

In  Shaylor  v.  Mix,  4  Allen  (Mass.)  351 
Bigelow,  C.J.,  said:  "On  the  question  of 
notice,  the  fact  that  the  parties  both  live 
within  the  territorial  limits  of  a  large  town 
and  under  the  same  municipal  government 
may  be  quite  immaterial.  The  real  inquiry 
is  whether  there  are  regular  communications 
by  mail  from  the  place  where  the  notice  is  de- 
posited to  that  where  the  drawer  or  indorser 
resides,  and  a  separate  post-office  in  the  lat- 
ter place  to  which  he  is  in  the  habit  of  resort- 
ing to  receive  letters  which  are  forwarded  to 
him  there  by  mail.  If  so,  then  a  notice  sea- 
sonably deposited  in  the  mail  may  well  be 
deemed  a  reasonable  and  sufficient  notice  of 
the  dishonor  of  a  bill  or  note." 

2.  Where  Party  Resides  Outside  Town,  but  Re- 
ceives Mail  There — United  States. — Columbia 
Bank  v.  Lawrence,  I  Pet.  (U.  S.)  578. 

Alabama. — Carson  v.  State  Bank,  4  Ala. 
148. 

Georgia. — Walker  v.  Augusta  Bank,  3  Ga. 
480. 

Indiana. — Timms  v.  Dclisle,  5  Black  f. 
(Ind.)  447;  Bell  v.  State  Bank,  7  Blackf. 
(Ind.)  45f>- 

Kentucky. — Bondurant  t1.  Everett,  1  MetC. 
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In  Some  Jurisdictions,  however,  This  Doctrine  has  been  Denied,  and  it  is  held  that  where 
the  person  whose  duty  it  is  to  give  notice  and  the  one  to  be  charged  both 
reside  within  the  same  immediate  neighborhood  and  are  accustomed  to  receive 
mail  at  the  same  post-office,  notice  must  be  served  personally,  or  left  at  the 
i  sidence  or  place  of  business  of  the  person  to  be  charged,  and  that  the  post- 
office  can  only  be  resorted  to  in  cases  where  the  person  to  be  notified  is  in  the 
habit  of  receiving  his  mail  at  another  post-office,  to  which  the  notice  may  be 
sent  by  mail.1 

(c)  Where  Parties  Reside  in  Same  Town  or  Village— General  Rule. — Where  the  parties 
reside  in  the  same  town  or  village,  service  of  notice  through  the  post-office  will 
not  in  general  be  sufficient,  but  the  notice  should  be  delivered  to  the  party  to 
be  charged,  in  person,  or,  what  is  deemed  equivalent,  should  be  left  at  his  domi- 
cil  or  place  of  business.* 


(Ky.)  658,  overruling  Farmers',  etc.,  Bank  v. 
Butler,  3  Litt.  (Ky.)  498. 

Louisiana. — Lathrop  v.  Delee,  8  La.  Ann. 
170;  New  Orleans  Canal,  etc.,  Co.  v.  Bar- 
row, 2  La.  Ann.  326,  apparently  overruling 
M'Crummen  v.  M'Crummen,  5  Martin  N.  S. 
(La.)  158,  and  State  Bank  v.  Rowel,  6  Martin 
N.  S.  (La.)  506. 

Maryland.  —  U.  S.  Bank  v.  Norwood,  I 
Har.  &  J.  (Md.)  423. 

Missouri. — Barret  v.  Evans,  28  Mo.  331; 
Sanderson  v.  Reinstadler,  31  Mo.  483;  State 
Bank  v.  Vaughan,  36  Mo.  90. 

Pennsylvania. — Jones  v.  Lewis,  8  W.  &  S. 
(Pa.)  14. 

South  Carolina. — Foster  v.  Sineath,  2  Rich. 
L.  (S.  Car.)  338. 

See  also  Nevius  v.  Lansingburg  Bank,  10 
Mich.  547,  overruling  Newberry  v.  Trow- 
bridge, 4  Mich.  391. 

Where  Party  to  be  Charged  Has  Place  of  Busi- 
ness within  City  Limits. — Where  an  indorser 
lives  outside  of  the  limits  of  the  city  at 
which  the  note  is  payable  and  dishonored, 
it  has  been  held  that  notice  through  the  post- 
office  to  such  an  indorser  is  ordinarily  suffi- 
cient; but  if  in  such  a  case  the  indorser  has 
a  known  place  of  business  in  the  city,  notice 
of  protest  should  be  left  there,  and  cannot 
be  given  through  the  post-office  unless  it 
is  shown  to  have  been  received  in  due  time. 
Spalding  v.  Krutz,  1  Dill.  (U.  S.)  414. 

Where  Party  Receiving  Mail  in  One  Town 
Resides  in  Another  Post  Town. — In  Shelburne 
Falls  Nat.  Bank  v.  Townsley,  107  Mass.  444, 
it  was  held  that  an  indorser  living  in  a  post 
town  <s  not  properly  notified  by  a  drop  letter 
le't  for  him  in  the  post-office  in  another 
iown,  where  the  holder  resides,  and  ad- 
dressed to  the  indorser  as  if  he  also  resided 
there,  even  though  it  should  appear  that  the 
indorser  is  in  the  habit  of  resorting  to  the 
post-office  in  each  of  the  two  places. 

1.  Patrick  v.  Beazley,  6  How.  (Miss.)  609, 
38  Am.  Dec.  456;  Forbes  v.  Omaha  Nat. 
Bank,  10  Neb.  344,  35  Am.  Rep.  480;  Barker 
v.  Hall,  Mart.  &  Y.  (Tenn.)  183;  Brown  v. 
Abingdon  Bank,  85  Va.  95.  See  also  Davis 
v.  State  Bank,  4  Sneed  (Tenn.)  390. 

Notice  Actually  Received.  —  In  Nebraska, 
however,  it  has  been  held  that  where  an 
indorser  receives  his  mail  at  the  place  where 
the  note  is  payable,  a  notice  of  nonpayment 
actually  received  by  him  through  the  mail  in 
due  time  will  be  sufficient  to  charge  him  as 


indorser.  Phelps  v.  Stocking,  21  Neb.  443; 
Hendershot  v.  State  Nat.  Bank,  25  Neb.  127. 

2.  Mode  of  Sending  Notice  where  Parties  Re- 
side in  the  Same  Town  or  Village. — Spalding  v. 
Krutz,  1  Dill.  (U.  S.)  414;  Bowling  v.  Harri- 
son, 6  How.  (U.  S.)  248. 

As  to  the  rule  where  the  party  giving 
notice  is  the  last  indorser,  see  also  Williams 
v.  U.  S.  Bank,  2  Pet.  (U.  S.)  96;  Foster  v. 
McDonald, 3  Ala.  34;  Stephenson  v.  Primrose, 
8  Port.  (Ala.)  155,  33  Am.  Dec.  281;  Vance  v. 
Collins,  6  Cal.  435;  Brindley  v.  Barr,  3  Harr. 
(Del.)  419;  Curtis  v.  State  Bank,  6  Blackf. 
(Ind.)  312,  38  Am.  Dec.  143;  Manadue  v. 
Ritchen,  3  Rob.  (La.)  261,  38  Am.  Dec.  237; 
Green  v.  Darling,  15  Me.  141 ;  Davis  v.  Gowen, 
19  Me.  447;  Peirce  v.  Pendar,  5  Met.  (Mass.) 
352;  Shelburne  Falls  Nat.  Bank  v.  Townsley, 
102  Mass.  177,  3  Am.  Rep.  445;  Wilcox  v. 
M'Nutt,  2  How.  (Miss.)  776;  Patrick  v.  Beaz- 
ley, 6  How.  (Miss.)  609,  38  Am.  Dec.  456; 
Bowling  v.  Arthur,  34  Miss.  41;  Gilchrist  v. 
Donnell,  53  Mo.  591;  Bank  of  Commerce  v. 
Chambers,  14  Mo.  App.  152;  Peabody  Ins. 
Co.  v.  Wilson,  29  W.  Va.  528. 

Where  Parties  Reside  in  the  Same  Village,  but 
Party  to  be  Charged  Has  Place  of  Business  Else- 
where.— An  indorser  of  a  note  whose  known 
residence  is  in  the  same  village  where  the 
note  is  held  and  protested,  and  who  is  at 
home  three  days  in  the  week,  cannot  be 
charged  by  a  notice  of  protest  directed  to  him 
by  mail  in  a  distant  town  or  city  where  his 
place  of  business  is,  where  he  spends  the  resi- 
due of  his  time  and  receives  letters  and 
papers,  if  there  is  no  evidence  that  the  notice 
actually  reached  him  in  due  time  so  as  to 
render  it  equivalent  to  personal  service. 
Van  Vechten  v.  Pruyn,  13  N.  Y.  549. 

Rule  under  Statute  in  Various  States. — In 
view  of  the  perfection  of  the  United  States 
postal  system  and  the  general  certainty  that 
men  of  business  will  receive  letters  directed 
to  them  coming  into  the  post-offices,  there 
are  statutory  provisions  in  many  of  the  states 
to  the  effect  that  a  deposit  of  notice  in  the  post- 
office  shall  be  counted  reasonable  and  suffi- 
cient diligence  to  notify  a  party  to  be  charged, 
as  well  when  he  resides  in  the  same  town  as 
when  he  resides  in  another.  McNatt  i". 
Jones,  52  Ga.  473;  Grinman  v.  Walker,  9 
Iowa  426;  Lamkin  v.  Edgerly,  151  Mass.  54S: 
Kern  v.  Von  Phul,  7  Minn.  426,  S2  Am.  Dec. 
105;  Glicksman  v.  Earley,  78  Wis.  223. 
New  York. — The  rule  as  set  forth  in  the 
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Effect  of  Receipt  of  Notice  in  Due  Time. — But  if  the  notice  deposited  in  the  post-office 
directed  to  one  duelling  in  the  same  town  or  city  is  in  fact  received  in  due 
time,  it  is  sufficient.1 

Notice  by  Post  by  Direction  of  Party  to  be  Charged. — Where  the  notice  is  deposited  in 
the  post-office  at  the  place  where  the  party  to  be  charged  resides,  according  to 
the  direction  contained  in  the  indorsement  of  the  party,  it  has  been  held  to  be 
sufficient.2 

Usage  Permitting  Notice  by  Mail. — Where,  by  the  usage  of  the  bank  at  which  the 
paper  is  payable,  notice  to  a  person  residing  in  the  same  place  is  allowed  to  be 
deposited  in  the  post-office,  the  notice  will  be  sufficient  if  the  usage  is  definite, 
uniform,  and  well  known.3 

Notice  by  Letter-carrier. — Another  exception  to  the  general  rule  as  stated  above, 
prohibiting  the  transmission  of  notice  by  mail  where  the  parties  reside  in  the 
same  place,  exists  where  the  party  to  be  charged  lives  or  does  business  in  a 
town  or  city  in  which  letter-carriers  are  employed  to  deliver  letters  at  the  dif- 
ferent residences  and  places  of  business  therein,  and  he  is  accustomed  to  receive 
his  letters  in  this  way.4 

Where  Residence  or  Place  of  Business  cannot  be  Found. — If  the  party  giving  notice  uses 
due  diligence  to  obtain  information  as  to  the  place  of  residence  or  business  of 
the  party  to  be  charged,  but  in  vain,  he  is  then  justified  in  depositing  the  notice 
in  the  post-office  at  the  place  of  dishonor,  although  the  party  to  be  charged 
may  actually  reside  at  that  place.5 

Mailing  Notice  to  Representative  of  Deceased  Party.  —  In  the  same  way  where  the 
indorser  of  a  negotiable  note  is  dead,  but  no  person  has  qualified  as  his  per- 
sonal representative  at  the  time  of  the  dishonor  of  the  paper,  it  has  been  held 


text  was  at  one  time  the  law  in  New  York. 
Ireland  v.  Kip,  10  Johns.  (N.  Y.)  490,  11 
Johns.  (N.  YO231;  Smedes  v.  Utica  Hank, 
20  Johns.  (N.  Y.)  372.  But  a  contrary  rule  is 
now  provided  by  statute.  Rev.  Stat.  N.  Y. 
(1st  ed.).  §  22,  p.  277;  Requa  v.  Collins,  51 
N.  Y.  144;  Bartlett  v.  Robinson,  39  N.  Y.  187; 
Manchester  v.  Van  Brunt,  2  Misc.  Rep. 
(N.  Y.  C.  PI.)  228,  (City  Ct.)  46  N.  Y.  St. 
Rep.  566;  People  v.  North  River  Bank,  62 
Hun  (N.  Y.)  484.  133  N.  Y.  691;  Bacon  v. 
H;inna,  137  N.  Y.  379. 

In  Alabama  it  is  provided  under  statute  that 
if  the  party  to  be  charged  resides  at  the  place 
of  protest,  and  if  this  be  a  town  or  city  of 
ten  thousand  or  more  inhabitants,  having 
a  free  postal  delivery  of  the  mail,  notice  of 
protest  may  be  given  through  the  mail,  the 
postage  being  prepaid.  Civil  Code  of  Ala- 
bama, vol.  1,  *3  1777(1886);  Brennan  v.  Vogt, 
97  Ala.  647;  label]  v.  Lewis,  98  Ala.  550. 

In  Canada  also  it  has  been  decided  under 
statute  37  Vict.,  c.  47,  §  I,  that  where  the  par- 
ties reside  in  the  same  place  notice  sent 
through  the  post-office  will  be  sufficient. 
Merchants'  Bank  v.  McNutt,  11  Can.  Sup.  Ct. 
130. 

1.  Effect  of  Receipt  of  Notice  in  Due  Time. — 
Hyslop  v.  Jones,  3  McLean  (U.  S.)  96;  Hill 
Norvcll,  3  McLean  (U.  S.)  583;  Spalding 
v.  Krutz,  1  Dill.  (U.  S.)  414;  Foster  7'.  McDon- 
ald, 5  Ala.  370;  Grinman  v.  Walker,  9  Iowa 
426;  Cornctt  v.  Hafcr,  43  Kan.  60,  citing 
2  Am.  and  Eng.  Encyc.  ok  Law  (tst  cd.)  418; 
Cabot  Hank  v.  Warner,  Io  Allen  (Mass.)  $22. 

2  Depoiit  of  Notico  in  Poit-offico  by  Direction  of 
Party  to  be  Charged.  Thua  where  the  indorser 
of  a  note  added  to  the  indorsement  of  his 


name  thereon  the  word  and  letters  "Auburn 
P.  O.,"  it  was  held  that  he  thereby  directed 
notice  of  nonpayment  to  be  served  upon  him 
by  depositing  it  in  that  post-office,  although 
he  was  a  resident  of  that  city,  which  was  also 
the  place  of  payment.  Baker  v.  Morris,  25 
Barb.  (N.  Y.)  138. 

3.  Effect  of  Usage  Permitting  Notice  to  be  De- 
posited in  Post-office.  —  Bowling  v.  Harrison,  6 
How.  (U.  S.)  248;  Ray  v.  Porter,  42  Ala.  327; 
Gindrat  v.  Mechanics'  Bank,  7  Ala.  324; 
Lime  Rock  Bank  v.  Hewett,  52  Me.  51;  Caro- 
lina Nat.  Bank  v.  Wallace,  13  S.  Car.  352,  36 
Am.  Rep.  694.  See  also  Chicopee  Bank  v. 
Eager.  9  Met.  (Mass.)  583. 

4.  Notice  by  Letter-carrier. — Scott  v.  Lifford, 
9  East  347;  Smith  v.  Mullett,  2  Campb.  208; 
Walters  v.  Brown,  15  Md.  285.  74  Am.  Dec. 
566;  Gist  v.  Lybrand,  3  Ohio  307,  17  Am. 
Dec.  595;  Shoemaker  v.  Mechanics'  Hank,  59 
Pa.  St.  79,  98  Am.  Dec.  315.  See  also  Curtis 
v.  State  Bank,  6  Blackf.  (Ind.)  312,  38  Am. 
Dec.  143;  Peirce  v.  Pendar,  5  Met.  (Mass.) 
352.  Compare  Ireland!/.  Kip,  n  lobns.  (N. 
Y.)  231. 

5.  Where  Residence  or  Place  of  Business  Can- 
not be  Found.  —  Vigers  v.  Carlon,  14  La.  89, 
33  Am.  Dec.  575;  Hunt  v.  Maybec,  7  N.  Y. 
266. 

But  when  inquiry  has  been  made,  but  not 
with  sufficient  diligence,  notice  deposited 
in  the  post-office  for  a  party  residing  in  the 
town  will  not  be  sufficient.  Peirce  v.  Pendar, 
S  Met.  (Mass  )  355. 

As  to  the  necessity  of  any  notice  whatever 
where  the  residence  or  the  place  of  business 
of  a  party  cannot  be  found,  sec  infra.  What 

will  Exiiue  Diligtnet, 
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that  a  notice  addressed  to  the  legal  representative  of  the  deceased  indorser, 
deposited  at  the  latter's  late  place  of  residence,  is  sufficient.1 

Notice  to  Prior  Parties  Inclosed  in  Notice  to  Indorser. — Where  there  are  several  Suc- 
cessive indorsers,  and  the  holder  sends  under  the  same  cover  with  the  notice  to 
the  last  indorser  notices  addressed  to  the  prior  indorsers,  the  last  indorser  may 
be  regarded  as  a  conduit  of  conveyance,  and  not  as  a  party  from  whom  the 
notice  emanates,  and  accordingly  he  may  redeposit  in  the  post-office  the 
notices  addressed  to  the  prior  indorsers,  though  they  live  in  the  same  place 
where  he  resides,  provided  he  does  so  in  time  for  the  notices  to  reach  them 
substantially  as  soon  as  if  originally  directed  to  them.2 

(d)  What  Amounts  to  a  Sufficient  Service  by  Mail. — The  deposit  of  the  notice  in  the 
post-office,  properly  directed  and  in  proper  time,  is  sufficient  to  charge  the 
party  to  be  notified,  and  the  party  sending  the  notice  has  no  further  burden 
on  him  as  to  its  actual  receipt.3 


1.  Boyd  v.  City  Sav.  Bank,  15  Gratt.  (Va.) 
501.    See  also  Boyd  v.  Orton,  16  Wis.  495. 

2.  Notice  to  One  Indorser  Inclosed  in  Notice  to 
Another  by  Whom  it  is  Eedeposited.  —  Van 
Brunt  v.  Vaughn,  47  Iowa  145;  Warren  v. 
Oilman,  17  Me.  360;  Eagle  Bank  v.  Hatha- 
way, 5  Met.  (Mass.)2i2;  Shelburne  Falls  Nat. 
Bank  v.  Townsley,  107  Mass.  444;  Man- 
chester Bank  v.  Fellows,  28  N.  H.  312;  U.  S. 
National  Bank  v.  Burton,  58  Vt.  426.  See 
also  State  Bank  v.  Vaughan,  36  Mo.  90. 

Notice  Redeposited  by  Agent  of  Party  Giving 
Notice.  —  Where  a  notary  public  sent  a  letter 
to  a  third  person  inclosing  a  notice  for  an 
indorser,  it  was  held  that  a  notice  deposited 
in  the  post-office  by  such  third  person  to  the 
indorser  was  sufficient  though  they  lived  in 
the  same  town,  the  third  person  being  re- 
garded as  the  notary's  agent.  Hartford 
Bank  v.  Stedman,  3  Conn.  489. 

Notices  to  Prior  Indorsers  Sent  under  Cover  to 
Last  Indorser  must  be  Shown  to  have  been  Re- 
ceived.—  But  in  order  to  hold  a  prior  indorser, 
it  seems  to  be  the  better  doctrine  that  it  is  not 
sufficient  that  notice  of  dishonor  was  given 
to  the  last  indorser,  and  that  like  notices  for 
the  prior  indorsers  were  inclosed  to  him;  the 
evidence  should  show  that  each  prior  indorser 
designed  to  be  held  was  himself  duly  notified. 
Aldine  Mfg.  Co.  v.  Warner,  96  Ga.  370  ;  Stix 
v.  Mathews,  63  Mo.  371. 

But  in  Wamesit  Bank  v.  Buttrick,  11  Gray 
(Mass.)  387,  it  was  held  that  notices  of  non- 
payment of  a  promissory  note,  addressed  to 
all  the  indorsers  respectively,  and  inclosed 
in  a  letter  to  the  last  indorser,  were  sufficient 
to  charge  the  prior  indorsers,  although  the 
last  indorser  never  received  and  forwarded 
the  notices  by  reason  of  their  being  lost  in 
the  mail. 

3.  What  Amounts  to  Sufficient  Service  by  Mail 

— England. — Saunderson  v.  Judge,  2  H.  Bl. 
509. 

Maine. — Loud  v.  Merrill,  45  Me.  521. 

Maryland. —  Bell  v.  Hagerstown  Bank,  7 
Gill  (Md.)  216. 

Massachusetts. — Munn  v.  Baldwin,  6  Mass. 
316;  Shed  v.  Brett,  1  Pick.  (Mass.)  401,  11  Am. 
Dec.  209;  Lincoln,  etc.,  Bank  v.  Hammatt,  9 
Mass.  159;  True  v.  Collins,  3  Allen  (Mass.) 
438;  Shelburne  Falls  Nat.  Bank  v.  Townsley, 
102  Mass.  177,  3  Am.  Rep.  445- 

Minnesota. — Bettis  v.  Schreiber,  31  Minn. 
329- 


Missouri.  —  Renshaw  v.  Triplett,  23  Mo. 
213. 

New  York. — Miller  v.  Hackley,  5  Johns.  (N. 
Y.)  375,  4  Am.  Dec.  372;  People  v.  North 
River  Bank,  62  Hun  (N.  Y.)  484. 

Ohio. — Liggitt  v.  Wing,  31  Ohio  L.  J.  85. 

Virginia. — Friend  v.  Wilkinson,  9  Gratt. 
(Va.)  31;  Farmers'  Bank  v.  Gunnell,  26 
Gratt.  (Va.)  137. 

See  also  Cabot  Bank  v.  Warner,  10  Allen 
(Mass.)  522;  Walker  v.  Stetson,  14  Ohio  St. 
89,  84  Am.  Dec.  362. 

What  will  Amount  to  Sufficient  Evidence  of 
Mailing. — It  has  been  said  not  to  be  neces- 
sary that  it  should  be  proved  by  k  single  wit- 
ness who  can  swear  positively  that  he  de- 
posited the  notice  in  the  proper  place.  Com- 
mercial Bank  v.  Strong,  28  Vt.  316. 

Thus  where  a  clerk  of  the  party  sending 
notice  deposed  that  he  made  up  the  letters,  of 
which  the  one  containing  the  notice  in  ques- 
tion was  one,  and  placed  them  in  a  box  in 
the  room  where  he  sat,  and  that  the  public 
postman  invariably  called  every  day  and 
took  the  letters  from  that  box,  it  was  held  to 
be  sufficient  evidence  that  the  letters  had 
gone  to  the  post-office.  Skilbeck  v.  Garbett, 
7  Q.  B.  846,  53  E.  C.  L.  846. 

But  it  has  been  held  not  to  be  sufficient 
prima  facie  evidence  of  notice  being  sent  by 
the  post,  that  it  was  written  by  a  merchant  in 
his  counting-house  and  put  down  upon  a 
table  for  the  purpose  of  being  carried  from 
thence  to  the  post-office,  and  that,  by  the 
course  of  business  in  the  counting-house,  all 
letters  deposited  on  this  table  are  carried  to 
the  post-office  by  a  porter.  Lord  Ellen- 
borough  in  this  case  said:  "Some  evidence 
must  be  given  that  the  letter  was  taken  from 
the  table  in  the  counting-house  and  put  into 
the  post-office.  Had  you  called  the  porter,  and 
he  had  said  that,  although  he  had  no  recol- 
lection of  the  letter  in  question,  he  invariably 
carried  to  the  post-office  all  the  letters  found 
upon  the  table,  this  might  have  done.  But  I 
cannot  hold  this  general  evidence  of  the 
course  of  business  in  the  plaintiff's  counting- 
house  to  be  sufficient."  Hetherington  v. 
Kemp,  4  Campb.  193. 

Also  where  the  holder's  clerk,  who  copied 
the  letter  containing  a  notice,  said  that  the 
letter  was  put  into  the  post  on  a  certain  day, 
but  he  had  no  recollection  whether  it  was 
done  by  himself  or  another  clerk,  it  was  held 
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Deposit  in  Street  Letter-box. — A  notice  deposited  in  a  street  letter-box  pro- 
vided by  the  Post-office  Department  for  the  reception  of  letters,  as  authorized 
by  act  of  Congress,  will  be  as  truly  mailed,  within  the  meaning  of  the  law,  as 
if  it  were  deposited  in  a  letter-box  within  the  post-office  building  itself.1 

Delivery  to  Letter-carrier. — Also  the  delivery  of  a  notice,  duly  stamped  and 
directed,  to  an  official  letter-carrier,  will  be  equivalent  to  depositing  it  in  a 
receiving  box  or  at  the  post-office.2 

(2)  Service  by  Delivery — (a)  In  General. — Notice  may  always  be  served  by 
delivery,  as  where  a  special  messenger  is  employed  for  the  purpose,  whether 
the  parties  reside  in  the  same3  or  different4  towns  or  villages. 

(b)  What  will  Be  a  Sufficient  Delivery. — The  delivery  should  be  made  to  the  party 
to  be  charged,  in  person,  or,  if  he  cannot  be  found,  the  notice  should  be  left  at 
his  place  of  residence  or  place  of  business.5 


not  to  be  sufficient  evidence  of  putting  into 
the  post.  Hawkes  v.  Salter,  4  Bing.  715,  15 
E.  C.  L.  125. 

Deposit  in  Boom  Other  than  Post-office  Suffi- 
cient if  Sanctioned  by  Usage. — Where  a  letter 
to  an  indorser  of  a  promissory  note  contain- 
ing notice  of  its  nonpayment  is  delivered  to 
the  postmaster,  or,  in  his  absence,  to  some 
person  acting  as  his  clerk,  and  in  a  room  not 
appropriated  as  a  post-office,  in  season  for 
the  mail  of  the  next  day,  such  delivery,  if  it 
be  in  conformity  with  a  general  and  known 
usage  of  the  office,  is  a  depositing  of  the  let- 
ter in  the  post-office  in  the  sense  of  the  law, 
and  will  charge  the  indorsers  with  notice, 
though  it  be  not  sent  by  the  mail  of  the  day 
next  after  the  note  fell  due.  Mount  Vernon 
Bank  v.  Holden.  2  R.  I.  467- 

Party  Sending  Notice  Not  Besponsible  for  Delay 
in  the  Mails.  —  If  a  party  puts  the  notice  of 
dishonor  in  the  post  so  that  in  the  due  course 
of  delivery  it  would  arrive  in  time,  he  has 
done  all  that  can  be  required  of  him,  and  it 
is  no  fault  of  his  that  delay  occurs  in  the 
delivery.  Stocken  v.  Collin,  7  M.  &  W.  515; 
Dobree  v.  Eastwood,  3  C.  &  P.  250,  14  E.  C. 
L.  289;  Kufh  v.  Weston,  3  Esp.  N.  P.  54; 
Woodcock  v.  Houlds worth,  16  M.  &  W.  124; 
Knott  v.  Venable,  42  Ala.  186;  Ellis  v.  Com- 
mercial Bank,  7  How.  (Miss.)  294,  40  Am. 
Dec.  63 ;  Friend  v.  Wilkinson,  9  Gratt.  (Va.)  31. 

1.  Deposit  in  Street  Letter-box. — Johnson  v. 
Brown,  154  Mass.  105;  Casco  Nat.  Bank  v. 
Shaw,  79  Me.  380,  I  Am.  St.  Rep.  319; 
Wood  v.  Callaghan,  61  Mich.  402,  1  Am.  St. 
Rep.  597;  Mechanics',  etc.,  Nat.  Bank  v. 
Crow,  5  Daly  (N.  Y.)  191,  60  N.  Y.  85. 

2.  Delivery  of  Notice  to  Letter-carrier.  — Pearcc 
v.  Langfit,  101  Pa.  St.  511. 

3.  Service  by  Dolivcry  where  Parties  Beside 
in  Same  Town. — See  supra %  this  section,  Ser- 
vice by  Mail — Where  Parties  Reside  in  Same 
Town  or  Village. 

4.  8ervice  by  Delivery  where  Parties  Reside  in 
Different  Towns  — B  ui' roft  Hall,  ll"lt  470, 
3  E.  C.  L.  189;  Pearson  v.  Crallan,  2  Smith 
404;  Bartlctt  v.  Hawley,  120  Mass.  92.  Sec 
also  Darbishirc  v.  Parker.  6  East  3;  Colum- 
bia Bank  v.  Lawrence,  1  Pet.  (U.  S.)  578. 

But  as  to  the  expedition  required  where 
service  by  delivery  is  substituted  in  the  place 
of  service  by  the  mails,  sec  infra,  Time  of 
Giving  Notice. 

5.  What  Will  Amount  to  Sufficient  Delivery— 
United  States. — Spalding  v.  Krut/,  I  Dill.  (U. 


S.)  414;  Bowling  v.  Harrison,  6  How.  (U.  S.) 
248.  See  also  Williams  v.  U.  S.  Bank,  2  Pet. 
(U.  S.)  96. 

Alabama. — Foster  v.  McDonald,  3  Ala.  34; 
Stephenson  v.  Primrose,  8  Port.  (Ala.)  155, 
33  Am.  Dec.  281;  Isbell  v.  Lewis,  98  Ala.  550, 
citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  415. 

California. — Vance  v.  Collins,  6  Cal.  435. 
Delaware. — Brindley  v.  Barr,  3  Harr.  (Del.) 
419. 

Indiana.  —  Curtis  v.  State  Bank,  6  Blackf. 
(Ind.)  312,  38  Am.  Dec.  143. 

A/aine. — Green  v.  Darling,  15  Me.  141; 
Davis  v.  Gowen,  19  Me.  447. 

Massachusetts. — Peirce  v.  Pendar,  5  Met. 
(Mass.)  352;  Shelburne  Falls  Nat.  Bank  v. 
Townsley,  102  Mass.  177,  3  Am.  Rep.  445. 

Mississippi. — Wilcox  v.  M'Nutt,  2  How. 
(Miss.)  776;  Patrick  v.  Beazley,  6  How.  (Miss.) 
609,  38  Am.  Dec.  456;  Bowling  v.  Arthur,  34 
Miss.  4r. 

Missouri. — Gilchrist  v.  Donnell.  53  Mo.  591; 
Bank  of  Commerce  v.  Chambers,  14  Mo. 
App.  152. 

Notice  Left  at  Place  of  Residence. — Whore  the 
party  to  be  charged  cannot  be  found,  it  is 
sufficient  to  leave  notice  at  his  place  of  resi- 
dence with  his  wife,  Cromwell  v.  Hynson, 
2  Esp.  N.  P.  511;  Blakely  v.  Grant,  6  Mass. 
386;  Fisher  v.  Evans,  5  Binn.  (Pa.)  542;  or 
with  the  person  who  keeps  the  boarding- 
house  in  which  he  resides,  Stedman  v. 
Gooch,  1  Esp.  N.  P.  3;  or  with  some  proper 
person  at  his  hotel,  as  the  barkeeper,  Brad- 
ley v.  Davis,  26  Me.  45;  Howe  v.  Bradley,  19 
Me.  32. 

Though  it  seems  that  it  would  not  be  suffi- 
cient to  leave  notice  with  a  mere  stranger 
stopping  at  the  hotel.  U.S.  Bank  v.  Hatch, 
6  Pet.  (U.  S.)  250.  But  notice  may  be  left  at 
a  boarding-house  with  a  fellow-boarder.  U. 
S.  Bank  v.  Hatch,  6  Pet.  (U.  S.)  250.  In  this 
case  the  court  said:  "This  is  not  like  the 
case  of  a  public  inn  and* a  delivery  to  a  mere 
stranger  who  happens  ti>  be  there  in  transitu 
and  cannot  be  presumed  to  have  any  knowl- 
edge or  intercourse  with  the  party.  Board- 
ers at  the  same  house  may  be  presumed  to 
meet  daily,  and  to  feel  some  interest  in  the 
concerns  of  each  other,  and  to  perform  punc- 
tually such  common  duties  of  civility  as 
this." 

It  is  not  sufficient,  however,  to  show  that  a 
notice  addressed  to  the  parly  to  be  charged 
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Notice  Left  with  Employee  at  Place  of  Business  with  Orders  Not  to  Open  It. — But  where  a 
notice  under  seal  was  sent  to  an  mdorser's  place  of  business  and  delivered  to 
a  person  in  his  employment,  with  instructions  not  to  break  the  seal  until  the 
return  of  his  employer,  it  was  held  to  be  no  notice  to  the  indorser  until  he 
actually  received  it.1 

(3)  Verbal  Notice. — Notice  may  be  given  orally,  and  in  that  case  is  suf- 
ficient if  served  on  the  party  to  be  charged  personally,  or  it  may  be  left  at  his 
residence  or  place  of  business  with  some  person  competent  to  receive  it.2 

g.  Time  of  Giving  Notice — (1)  Validity  of  Notice  Prior  to  Dishonor. — 
Notice  given  prior  to  the  dishonor  will  be  void,  since  in  that  case  the  party 
notified  was  not  in  default  at  the  time  the  notice  was  given.3 

(2)  Notice  on  Day  of  Dishonor. — Notice  may  be  given  on  the  same  day  the 
paper  is  dishonored,  immediately  after  the  dishonor.4 

was  left  at  the  hotel  where  he  resided,  when      place  of  business  of  the  party  to  be  notified, 

and  in  his  absence  was  left  in  a  conspicuous 
place  in  the  office,  it  was  held  to  be  sufficient. 
Hobbs  v.  Straine,  149  Mass.  212. 

But  as  to  necessity  of  notice,  where  there 
is  no  one  at  the  place  of  residence  or  place 
of  business  to  receive  notice,  see  infra,  this 
section,  Excuses  for  Want  of  Present  Notice 
and  Protest. 

1.  Paine  v.  Edsell,  19  Pa.  St.  178. 

2.  Verbal  Notice. — Housego  v.  Cowne,  2  M. 

6  W.  348.  See  also  Allen  v.  Edmundson,  2 
Exch.  719.  For  further  discussion  of  the 
question  of  verbal  notice,  see  supra,  this  sec- 
tion, Formal  Requisites  of  Notice. 

3.  Notice  Prior  to  Dishonor. — Toothaker  v. 
Cornwall,  3  Cal.  144;  Kohler  v.  Montgomery, 
17  Ind.  220;  Dennie  v.  Walker,  7  N.  H.  199; 
Jackson  v.  Richards,  2  Cai.  (N.  Y.)  343. 

In  Jennings  v.  Roberts,  4  El.  &  Bl.  617,  82 
E.  C.  L.  617,  Lord  Campbell,  C.J.,  said:  "  It 
is  quite  clear  that  the  mere  statement  of  an 
expectation  that  a  bill  will  be  dishonored  is 
not  sufficient  as  a  notice  of  dishonor.  There 
must  be  an  assertion  that  it  has  been  dishon- 
ored as  an  accomplished  fact." 

Notice  Prior  to  Day  of  Maturity. — It  has  been 
held  that  where  a  promissory  note  made  be- 
fore the  California  Act  of  1851  (which  makes 
the  Fourth  of  July  a  nonjuridical  day)  fell  due 
on  the  first  of  July,  and  was  consequently'  pay- 
able on  the  fourth,  notice  of  nonpayment  on 
the  third  was  premature  and  ineffectual  to 
charge  the  indorser.  Toothaker  v.  Cornwall, 
3  Cal.  144.  To  the  same  effect  are  Kohler  v. 
Montgomery,  17  Ind.  220;  Dennie  v.  Walker, 

7  N.  H.  199. 
Notice  on  Day  of  Maturity. — And  even  though 

the  notice  was  given  on  the  dav  of  maturity 
of  the  paper,  it  has  been  held  to  be  null  if  at 
that  time  no  presentment  had  been  made. 
Pierce  v.  Cate,  12  Cush.  (Mass.)  192,  59  Am. 
Dec.  176;  Boston  Bank  v.  Hodges,  9  Pick. 
(Mass.)  420. 

Notice  on  Day  after  Maturity. — Moreover, 
notice  to  an  indorser  if  previous  to  a  demand 
on  the  maker  has  been  held  to  be  bad,  though 
it  be  on  the  first  day  after  the  expiration  of 
the  days  of  grace.  Jackson  v.  Richards,  2 
Cai.  (N.  Y.)  343. 

4.  Notice  may  be  Given  on  Day  of  Dishonor — 
England. — Ex  p.  Moline,  19  Ves.  fr.  216; 
Burbridge  v.  Manners,  3  Campb.  193;  Clowes 
v.  Chaldecott,  7  Law  J.  147. 

United  States. — Lindenberger   v.   Beall,  6 
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it  did  not  appear  whether  the  party  to  be 
charged  was  at  the  hotel  when  the  notary 
called,  whether  the  notary  inquired  for  him 
or  handed  the  notice  to  another  person  to  be 
delivered  to  him,  or  whether  any  person  was 
at  the  hotel  or  not.  Ashley  v.  Gunton,  15 
Ark.  415;  Rives  v.  Parmley,  18  Ala.  260. 

Also  where  a  notary  testified  that  he  gave 
the  notice  to  a  boy  whom  he  met  in  the  front 
yard  of  the  party  to  be  charged,  and  who 
said  he  was  the  son  of  such  party,  and  asked 
him  to  hand  it  to  his  father,  that  the  boy 
turned  and  went  towards  the  house,  but  that 
he  was  not  seen  to  go  in,  as  the  door  was  not 
in  sight,  it  was  held  that  the  mode  of  leaving 
the  notice  did  not  constitute  a  valid  service. 
Adams  v.  Wright,  14  Wis.  408. 

Party  Absent  on  Account  of  War — Notice  Left 
at  Residence. — In  a  suit  against  an  indorser 
of  a  negotiable  note  it  appeared  that  the  de- 
fendant at  and  for  a  time  prior  to  the  matu- 
rity and  protest  of  the  note  was  with  his  fam- 
ily within  the  Confederate  lines  because  of 
the  presence  of  the  Federal  army  in  the  city 
of  his  residence,  and  did  not  return  until  the 
close  of  the  war.  It  was  held  that  notice  of 
protest  left  with  the  servant  in  charge  of  his 
abandoned  residence  was  insufficient  to  fix 
his  liability  if  his  absence  was  or  might  by 
reasonable  diligence  have  been  known  to  the 
holder  of  the  note.  McVeigh  v.  Old  Do- 
minion Bank,  26  Gratt.  (Va.)  785;  Alexan- 
dria Sav.  Inst.  v.  McVeigh,  84  Va.  41. 

Notice  Left  at  Place  of  Business. — Notice  left 
at  the  place  of  business  of  the  party  to  be 
charged,  in  his  absence,  with  some  one  in 
charge,  is  sufficient.  Commonwealth  Bank 
v.  Mudgett,  44  N.  Y.  514. 

Thus  it  is  sufficient  notice  if  served  at  an 
indorser's  public  office  by  delivery  to  his  pri- 
vate secretary.  Merz  v.  Kaiser,  20  La.  Ann. 
377. 

Moreover,  it  is  not  necessary  that  it  be 
shown  that  the  person  with  whom  notice  is 
so  left  is  the  agent  of  the  party  to  be  notified. 
Jacobs  v.  Turner,  2  La.  Ann.  964;  Lord  v. 
Appleton,  15  Me.  270;  Mechanics'  Banking 
Assoc.  v.  Place,  4  Duer  (N.  Y.)  212. 

And  where  it  was  shown  that  notice  was 
left  at  the  "store"  of  the  party  to  be 
charged,  without  showing  with  whom,  it  was 
held  to  be  sufficient.  State  Bank  v.  Mansker, 
15  La.  115. 

Moreover,  where  a  notice  was  taken  to  the 
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(3)  Within  What  Time  after  Dishonor  Notice  may  be  Given — (a)  General 
Rule. — It  may  be  stated  as  a  general  rule  that  notice  should  be  given  within  a 
reasonable  time  after  dishonor.1 

(b)  Parties  Residing  in  Same  Place. — But,  in  the  absence  of  special  circumstances, 
it  is  generally  held  by  the  modern  authorities  that,  to  satisfy  the  rule  as  above  laid 
down,  it  is  necessary  that  notice  should  be  given  by  the  expiration  of  the  day 
following  dishonor  where  the  party  giving  it  and  the  party  receiving  it  reside 
in  the  same  place.2 


Wheat.  (U.  S.)  104;  Bussard  v.  Levering,  6 
Wheat.  (U.  S.)  102;  Smith  v.  Glover,  2  Cranch 

(C.  C.)  334. 

Alabama. — Crenshaw  v.  M'Kiernan,  Minor 
(Ala.)  295;  Curry  v.  Mobile  Bank,  8  Port. 
(Ala.)  360;  John  v.  City  Nat.  Bank,  62  Ala. 
529,  34  Am.  Rep.  35. 

California. — McFarland  v.  Pico,  8  Cal.  626. 

Maine. — King  v.  Crowell,  61  Me.  244,  14 
Am.  Rep.  560. 

Maryland. — Farmers'  Bank  v.  Duvall,  7 
Gill  &  J.  (Md.)  78. 

Massachusetts. — Widgery  v.  Munroe,  6 
Mass.  449;  Shed  v.  Brett,  I  Pick.  (Mass.)  401, 
11  Am.  Dec.  209;  Gilbert  v.  Dennis,  3  Met. 
(Mass.)  495,  38  Am.  Dec.  329. 

Mississippi. — Harrel  v.  Bixler, Walk. (Miss. ) 
176. 

New  Hampshire. — Smith  v.  Little.  10  N.  H. 
526;  Manchester  Bank  v.  Fellows,  28  N.  H. 
302. 

New  York. — Corp  v.  M'Comb,  I  Johns. 
Cas.  (N.  YO328;  Etheridge  v.  Ladd,  44  Barb. 
(N.  Y.)69. 

Ohio. — Lawson  v.  Farmers'  Bank,  1  Ohio 
St.  206. 

Pennsylvania. — Coleman  v.  Carpenter,  9 
Pa.  St.  178,  49  Am.  Dec.  552. 

South  Carolina.  —  Haslett  v.  Ehrick,  I  Nott 
&  M .  (S.  Car.)  116. 

Tennessee. — Coleman  v.  Ewing,  4  Humph. 
(Tenn. )  241 . 

Vermont.— 'Thorpe  v.  Peck,  28  Vt.  127- 

Compare  Auld  v.  Mandeville,  2  Cranch  (C. 
C.)  167. 

But  it  was  at  one  time  doubted  whether  in 
the  case  of  an  inland  bill  or  promissory  note 
payable  after  date  or  sight,  or  on  a  particular 
event,  the  holder  could  legally  give  notice  of 
the  nonpayment  on  the  day  when  it  fell  due, 
or  whether  the  drawee  or  maker  is  not  en- 
titled to  the  whole  of  that  day  to  pay  it  in, 
without  any  reference  to  banking  hours,  and 
whether  it  can  be  considered  as  dishonored 
until  the  whole  of  that  day  has  elapsed. 
Chitty  on  Bills  (13th  Am.  cd.)  ^44:  Leftley  v. 
Mills,  4  T.  R.  170:  Haynes  v.  Birks,  3  B.  & 
P.  602;  Colkett  v.  Freeman,  2  T.  K.  59:  Hart- 
ley v.  Case,  4  B.  &  C.  330.  'f>  E.  C.  L.  350. 

Where  the  Parties  Reside  in  Different  Places  or 
•tales,  the  notice  may  be  sent  by  the  mail  of 
the  day  of  default.  Bussard  v.  Levering,  6 
Wheat.  (U.  S.)  10a;  Lindenberger  v.  Beall,  6 
Wheat.  (U.  S.)  104;  Bell  v.  Hagerstown 
Bank,  7  Gill  (Md.)  ■2\<>\  Shed  v.  Hrett.  I 
Pick.  (Mass  )  405,  11  Am.  Dec.  2'n);  Palen  v. 
Shurllcff,  9  Met.  (Mass.)  S«i;  Slate-  Hank  v. 
Vaughan.  30  Mo.  90;  Smith  v.  Little,  10  N. 
H.  S20.  See  also  Lawson  v.  Farmers'  Bank, 
1  Ohio  St.  2i<>;  Ohio  L.  Ins.,  etc.,  Co.  v.  Mc- 
Cague,  18  Ohio  54. 
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1.  Notice  within  Reasonable  Time  after  Dis- 
honor— England.  —  Hirschfeld  v.  Smith.  L.  R. 

1  C.  P.  340;  Tindal  v.  Brown,  1  T.  R.  167. 
Kentucky. — Noble  v.  State  Bank,  3  A.  K. 

Marsh.  (Ky.)  265. 

Louisiana. — Pinder  v.  Nathan,  4  Martin 
(La.)  346. 

Maryland. — Philips  v.  M'Curdy,  1  Har.  & 
J.  (Md.)  187. 

New  Jersey. — Ribble  v.  Jefferson,  10  N.  J.  L. 
139. 

New  York. — Bryden  v.  Brvden,  11  Johns. 
(N.  Y.)  187. 

North  Carolina.  —  London  v.  Howard,  2 
Hayw.  (N.  Car.)  332. 

Pennsylvania. — Steinnietz  v.  Currie,  1  Dall. 
(Pa.)  270;  Bank  of  North  America  v.  Vardon, 

2  Dall.  (Pa.)  78;  Bank  of  North  America  v. 
M'Knight,  1  Yeates  (Pa.)  145. 

South  Carolina. — Scarborough  v.  Harris,  I 
Bay  (S.  Car.)  177,  1  Am.  Dec.  609. 

Virginia. — Stott  v.  Alexander,  I  Wash. 
(Va.)  331. 

Where  Presentment  and  Demand  is  Excused. — 

Where,  in  consequence  of  circumstances  ren- 
dering it  impossible  to  make  presentment 
and  demand,  this  formality  is  dispensed  with, 
it  has  been  field  that  it  is  the  duty  of  the 
holder  to  give  notice  in  as  short  a  period  af- 
ter having  ascertained  that  the  demand  could 
not  be  made,  as  he  could  have  been  required 
to  do  if  a  demand  had  been  made.  Price  v. 
Young,  1  McCord  L.  (S.  Car.)  339. 

When  "  Reasonable  Time  "  a  Question  of  Law 
and  when  a  Question  of  Fact  — What  constitutes 
a  reasonable  time  in  which  notice  is  to  be 
sent  is  a  question  of  law  when  the  facts  are 
agreed  on,  and  when  the  facts  are  disputed 
the  court  should  give  hypothetical  instruc- 
tions, leaving  the  facts  to  be  determined  by 
the  jury.  Belden  v.  Lamb,  17  Conn.  44c; 
Linville  v  Welch,  2<)  Mo.  204;  Lane  v.  Wesi 
Tennessee  Bank.  9  llcisk.  (  Tenn.)  410. 

2.  Notice  on  Day  Following  Dishonor  Required 
— England.  —  Rowe  v.  Tipper,  13  C.  B.  240.  -<> 
E.  C.  L.  249;  Smith  v.  Mullett,  2  Campb.  20S; 
Marsh  V.  Maxwell,  2  Campb.  210,  note;  Hil- 
ton v.  Fairclough,  2  Campb.  633. 

Connecticut.  —  LockWOOd  v.  Crawford.  [8 
Conn.  361. 

Florida  —Marks  v.  Boone,  24  Fla,  177. 

Iowa.  —  Barker  v.  Wcbsirr,  10  Iowa  593. 

Kentucky.  —  Pearson  v.  Durkham,  3  Litt. 
(Ky.ljfls:  Frankfort  Bank  v.  Markley,  3  A. 
K.  Marsh.  (  Ky. )  50$. 

Louisiana.  —  Blackman  v.  Leonard,  15  La. 
Ann.  59. 

New  York.— Htrl  Vincent,  9  Misc.  Kep. 
(N.  Y.  C.  PI.)  87. 

Pennsylvania, — Moore  v.  Somerset,  6  W.  & 
S.  (Pa.)  202. 
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(c)  Parties  Residing  in  Different  Places — an.  Where  Notice  is  Transmitted  by  Mail. — 
Under  the  same  rule  also,  when  the  parties  live  in  different  places,  between 
which  there  is  a  mail,  the  notice  should  be  posted  early  enough  to  be  sent  by 
the  mail  of  the  day  succeeding  the  dishonor.1 

Where  there  Are  Several  Successive  Mails  on  the  Same  Day. — It  has  been  stated  by  some 

of  the  authorities  that  where  there  are  two  or  more  mails  a  day  it  will  be  suffi- 
cient to  send  the  notice  by  any  one  of  them,  inasmuch  as  the  fractions  of  the 
day  are  not  counted.2    But  other  authorities  have  laid  down  the  rule  in  gen- 


Tennessee, — Simpson  v.  Turney,  5  Humph. 
(Term.)  419,  42  Am.  Dec.  443. 

See  also  Bell  v.  Hagerstown  Bank,  7  Gill 
(Md.)  216. 

Post-office  Used  as  a  Place  of  Deposit. — Where 
parties  residing  in  the  same  town  or  village 
may  resort  to  the  post-office  as  a  means  of 
giving  notice,  and  there  is  no  system  of  distri- 
bution by  means  of  letter  carriers,  but  the 
post-office  is  used  as  a  place  of  deposit  merely, 
it  has  been  held  that  the  letter  inclosing  no- 
tice must  be  deposited  in  time  to  be  taken  out 
before  the  close  of  business  hours  of  the 
proper  day.  Shelburne  Falls  Nat.  Bank  v. 
Townsley,  102  Mass.  177,  3  Am.  Rep.  445. 

Notice  Sent  by  Two-penny  Post. — Where  the 
parties  resided  in  London  it  was  held  that  a 
notice  sent  by  the  two- penny  post,  so  that  in 
the  due  course  of  delivery  it  would  arrive  at 
its  destination  on  the  day  after  the  dishonor, 
was  sufficient.  Smith  v.  Mullett,  2  Campb. 
208;  Hilton  v.  Fairclough,  2  Campb.  633; 
Fowler  v.  Hendon,  4  Tyr.  1002;  Dobree  v. 
Eastwood,  3  C.  &  P.  250,  14  E.  C.  L.  289; 
Poole  v.  Dicas,  I  Scott  600. 

1.  Posting  in  Time  for  Mail  of  Day  after  Dis- 
honor— England. — Wright  v.  Shawcross,  2  B. 
&  Aid.  501,  note:  Hilton  v.  Shepard,  6  East 
14,  note  a;  Langdale  v.  Trimmer,  15  East  291  ; 
Miers  v.  Brown,  11  M.  &  W.  372. 

United  States. — Lenox  v.  Roberts,  2  Wheat. 
(U.  S.)  373;  Alexandria  Bank  v.  Swann,  9 
Pet.  (U.  S.)  33;  Seventh  Ward  Bank  v.  Han- 
rick,  2  Story  (U.  S.)  416;  U.  S.  v.  Barker,  4 
Wash.  (U.  S.)  464. 

Alabama. — Whitman  v.  Farmers'  Bank,  8 
Port.  (Ala.)  258;  Knott  v.  Venable,  42  Ala. 
186. 

Florida. — Sanderson  v.  Sanderson,  20  Fla. 
3°4- 

Indiana. — Pate  v.  State  Bank,  3  Ind.  176; 
Brown  v.  Jones,  125  Ind.  375,  21  Am.  St.  Rep. 
227,  citing  2  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  327. 

Kentucky. — Hickman  v.  Ryan,  5  Litt.  (Ky.) 
24. 

Louisiana. — U.  S.  Bank  v.  Merle,  2  Rob. 
(La.)  117,  38  Am.  Dec.  201. 

Maine. — Goodman  v.  Norton,  17  Me.  381. 

Maryland. — Flack  v.  Green,  3  Gill  &  J.  (Md.) 
474;  Bell  v.  Hagerstown  Bank,  7  Gill  (Md.) 
216. 

Massachusetts. — Eagle  Bank  v.  Chapin,  3 
Pick.  (Mass.)  180;  Talbot  v.  Clark,  8  Pick. 
(Mass.)  51;  Eagle  Bank  v.  Hathaway,  5  Met. 
(Mass.)  212;  Grand  Bank  v.  Blanchard,  23 
Pick.  (Mass.)  305. 

Mississippi. — Fortnerv.  Parham,  2  Smed.  & 
M.  (Miss.)  151;  American  L.  Ins.,  etc.,  Co.  v. 
Emerson,  4  Smed.  &  M.  (Miss.)  177. 


Nebraska. — Phelps  v.  Stocking,  21  Neb. 
443- 

New  Hampshire. — Carter  v.  Burley,  9  N.  H. 
558. 

New  Jersey. — Sussex  Bank  v.  Baldwin,  17 
N.  J.  L.  487. 

New  York. — Mead  v.  Engs,  5  Cow.  (N.  Y.) 
303- 

North  Carolina. — National  Bank  v.  Bradley, 
117  N.  Car.  526. 

Pennsylvania. — Stephenson  v.  Dickson,  24 
Pa.  St.  148,  62  Am.  Dec.  369. 

Vermont. — Whittlesey  v.  Dean,  2  Aik.  (Vt.) 
263. 

Virginia. — Friend  v.  Wilkinson,  9  Gratt. 
(Va.)3i. 

Wisconsin. — Linn  v.  Horton,  17  Wis.  152. 

See  also  Minehart  v.  Handlin,  37  Ark.  276. 

Burden  of  Proof. — The  burden  of  proof  of 
seasonable  notice  is  on  the  party  seeking  to 
recover  against  a  drawer  or  an  indorser. 
Lawson  v.  Sherwood,  I  Stark.  314,  2  E.  C.  L. 
124;  Friend  v.  Wilkinson,  9  Gratt:  (Va.)  34. 

Thus  where  there  was  testimony  that  notice 
was  given  two  or  three  days  after  the  dishonor, 
it  was  held  that,  as  the  third  day  would  be  too 
late,  it  lay  upon  the  party  giving  notice  to 
show  that  it  was  given  on  the  second.  Law- 
son  v.  Sherwood,  1  Stark.  314,  2  E.  C.  L.  124. 

Testimony  of  the  plaintiff  that  he  mailed  to 
the  defendant  notice  of  protest  "  about  "  a  cer- 
tain time  is  insufficient  to  prove  that  the  notice 
was  promptly  given,  the  burden  of  proof  be- 
ing on  the  plaintiff  to  prove  the  notice.  Ger- 
man Security  Bank  v.  McGarry,  106  Ala.  633; 
Rosson  v.  Carroll,  90  Tenn.  90. 

Also  where  it  appears  that  a  note  was  due 
on  the  14th  of  the  month  in  New  York, 
and  that  on  the  17th  the  holder  received 
notice  of  its  dishonor  in  Richmond,  Va.,  which 
on  the  same  day  he  forwarded  to  the  indorser, 
there  is  no  proof  of  due  notice  of  dishonor, 
as  it  does  not  appear  when  the  notice  was 
mailed  in  New  York.  Corbin  v.  Planters' 
Nat.  Bank,  87  Va.  66i,  24  Am.  St.  Rep.  673. 

Postmark  as  Evidence. — The  postmark  of  the 
office  in  which  a  notice  was  mailed  is  prima 
facie  evidence  of  the  time  it  was  mailed, 
Arcangelo  v.  Thompson,  2  Campb.  620;  Lang- 
don  v.  Hulls,  5  Esp.  N.  P.  156;  New-Haven 
County  Bank  v.  Mitchell,  15  Conn.  206;  Early 
v.  Preston,  1  Patt.  &  H.  (Va.)  228;  but  it  is 
not  conclusive,  Stocken  v.  Collin,  7  M.  &  W. 
515. 

2.  Any  Mail  of  Day  after  Dishonor  Held  Suffi- 
cient.— Whit  well  -'.  Johnson,  17  Mass.  449,  9 
Am.  Dec.  165;  Lawson  v.  Farmers'  Bank,  1 
Ohio  St.  206.  See  also  Chick  v.  Pillsbury,  24 
Me.  458,  41  Am.  Dec.  394.  Compare  Haskell 
v.  Boardman,8  Allen  (Mass.)  3S,  where  Bige- 
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eral  terms  that  the  notice  must  be  posted  by  the  first  practical  and  convenient 
mail  of  the  proper  day.1 

Mail  Leaving  before  Business  Hours. — However,  it  is  well  settled  that  if  the  first 
mail  on  the  day  after  the  dishonor  is  closed  before  the  beginning  of  business 
hours,  it  will  be  sufficient  to  send  the  notice  by  the  next  succeeding  mail.* 

Where  there  Is  No  Post  on  the  Following  Day. — Also  if  there  is  no  post  on  the  day 
succeeding  the  dishonor,  it  will  be  sufficient  to  send  the  notice  by  the  next 
succeeding  post.3 

Where  Parties  Reside  in  Countries  Separated  by  Seas. — If  the  parties  reside  in  different 
countries  which  are  separated  by  seas,  it  is  sufficient  for  the  notice  to  be  sent 
by  the  first  regular  ship  after  the  dishonor.4 

bb.  Transmission  by  Means  Other  than  Mail. — If  a  mode  of  conveyance  of  the 
notice  other  than  by  mail  is  adopted  where  the  parties  reside  in  different  places, 
the  notice  will  be  sufficient  if  it  reaches  the  person  to  be  notified  at  any  time  dur- 

low,  C.  J. ,  said :"  The  rule  is  that  such  notices      lations  of  the  post-office  closed  daily  at  five 
should  go  by  the  next  practicable  post  after 
the  day  on  which  the  holder  receives  notice 
of  the  dishonor  of  the  note." 

1.  First  Mail  of  Day  after  Dishonor  Required. — 
Burgess  v.  Vreeland,  24  N.  J.  L.  71,  59  Am. 
Dec.  408;  Sussex  Bank  v.  Baldwin.  17  N.  J.  L. 
496;  Smith  v.  Poillon,  87  N.  Y.  590,  41  Am. 
Rep.  402;  Stephenson  v.  Dickson,  24  Pa.  St. 
152,  62  Am.  Dec.  369;  Mitchell  v.  Cross,  2  R. 
I.  437;  Feabody  Ins.  Co.  v.  Wilson,  29  W.  Va. 
536.  Compare  Howard  v.  Ives,  1  Hill  (N*.  Y.) 
265. 

What  Constitutes  a  Practical  and  Convenient 

Mail.  — In  Smith  v.  Poillon,  87  N.  Y.  590,  41 
Am.  Rep.  402,  the  court  said:  "What  is  a 
practical  and  convenient  mail  depends  upon 
circumstances.  It  may  be  controlled  by  the 
usages  of  business  and  the  customs  of  the 
people  at  the  place  of  mailing,  and  the  condi- 
tion, situation,  and  business  engagements  of 
the  person  required  to  give  notice.  The  rule 
should  have  a  reasonable  application  in  every 
case,  and  whether  sufficient  diligence  has  been 
used  to  mail  the  notice,  the  facts  being  undis- 
puted, is  a  question  of  law." 

2.  Where  First  Mail  Leaves  before  Business 
Hours — England. — llawkcs  v.  Salter,  4  Bing. 
715,  15  E.  C.  L.  125. 

Arkansas. — Davis  v.  Hanly,  12  Ark.  645. 

Maine.— Chick  v.  Pillsbury,  24  Me.  458,  41 
Am.  Dec.  394.  overruling  Goodman  v.  Norton, 
17  Me.  381,  and  Bcckwith  v.  Smith,  22  Me. 
125,  38  Am.  Dec.  290. 

Maryland.  —  Farmers'  Bank  v.  Duvall,  7 
Gill  &  J.  (Md.)  78. 

Mississippi. — Downs  v.  Planters'  Bank,  1 
Smed.  &  M.  (Miss.)  261,  40  Am.  Dec.  92;  De- 
minds  v.  Kirkman,  f  Smed.  &  M.  (Miss.)  644; 
Wcrrplc  v.  Dangerfield,  2  Smed.  &  M.  (Miss.) 
445- 

New  Jersey.  —  Burgess  v.  Vreeland,  24  N.  J. 
L.  71.  59  Am.  Dec.  408. 

Ohio. — West  v.  Brown,  6  Ohio  St.  542. 

Pennsylvania. — Stephenson  v.  Dickson,  24 
Pa.  St.  148,  62  Am.  Dec.  369. 

See  also  Carter  v.  Burlcy,  9  N.  H.  558;  Law- 
ion  v.  Farmers'  Mank,  1  Ohio  St.  200;  Mitchell 
v.  Cross,  2  K.  [.  437. 

Thus  notice  of  nonpayment  of  a  note  put 
into  the  post-office  by  nine  o'clock  A.M.  on  the 
next  day  after  its  dishonor  has  been  held  to 
be  sufficient,  although  the  mail  for  the  in- 
dorsees place  of  residence  was  by  the  rcgu- 
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o'clock  A.M.    West  v.  Brown,  6  Ohio  St.  542. 

3.  Geill  v.  Jeremy,  M.  &  M.  61,  22  E.  C.  L. 
249. 

4.  Distant  Countries  Separated  by  Seas. — In 

Muilman  v.  D'Eguino,  2  H.  Bl.  565,  it  was 
held  to  be  sufficient  if  notice  of  a  bill  drawn 
in  England  on  a  person  in  the  East  Indies,  be- 
ing dishonored,  is  sent  to  England  by  the 
first  direct  and  regular  mode  of  conveyance, 
whether  it  be  by  an  English  or  a  foreign  ship, 
and  that  the  holder  is  not  bound  to  send  such 
notice  by  the  accidental  though  earlier  con- 
veyance of  a  foreign  ship  not  destined  to 
England. 

A  bill  drawn  in  Petersburg,  Va.,  on  a  house 
in  London,  was  protested  for  nonacceptance 
on  the  5th  of  April,  1843.  The  next  Cunard 
steamer  sailed  from  Liverpool  for  the  United 
States  on  the  19th  of  that  month,  and  notice 
of  the  dishonor  of  the  bill  was  sent  by  that 
steamer.  At  that  time  these  steamers  carried 
the  mail  between  the  two  countries  under  a 
contract  with  the  British  government,  and  this 
was  the  usual  mode  of  transmitting  letters. 
There  were,  however,  regular  lines  of  sailing 
packets  between  London  and  Liverpool  and 
the  United  States,  for  which  letter-bags  were 
made  up  at  the  London  post-office,  and  such 
packets  sailed  from  London  or  Liverpool  on 
the  7th,  10th,  and  17th  of  April,  1843,  but  it 
was  probable  that  the  steamer  of  the  19th 
would  arrive  before  any  of  them.  The  notice 
was  held  to  be  sufficient.  Stainback  v.  State 
Bank,  n  Gratt.  (Va.)  260. 

Notice  Not  Sent  by  First  Regular  Ship. — It  has 
been  held  that  if  the  first  regular  ship  is  neg- 
lected, it  will  be  too  late  to  forward  notice  by 
the  next  vessel  where  the  delay  is  not  satis- 
factorily accounted  for.  Lenox  v.  Levcrctt, 
10  Mass.  1,  6  Am.  Dec.  97. 

Notico  by  First  Regular  Ship  to  Any  Port  of  This 
Country  Necessary.  In  Fleming  v.  M'Clurc,  I 
Brev.  (S.  Car.)  428,  2  Am.  Dec.  671,  it  was 
held  that  where  a  bill  drawn  in  the  United 
States  on  Europe  has  been  dishonored,  notice 
must  be  sent  by  the  first  ship  bound  to  any 
port  of  the  United  States,  and  it  is  not  suffi- 
cient to  send  it  by  the  first  ship  for  the  port 
where  the  drawer  or  indorscr  resides;  and 
that,  accordingly,  where  more  than  four 
months  elapsed  in  wailing  for  the  latter  mode 
of  conveyance,  there  was  a  presumption  of 
lack  of  due  diligence. 
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ing  business  hours  of  the  same  day  on  which  it  would  have  arrived  if  regularly 
sent  by  mail.1  And  where,  by  reason  of  the  fact  that  there  were  no  mail  facil- 
ities, notice  had  to  be  sent  by  a  special  messenger,  it  was  held  to  be  sufficient 
that  exertions  to  notify  were  begun  on  the  day  after  the  dishonor  and  were 
continued  with  ordinary  diligence* 

(d)  Notice  to  Successive  Indorsers — Each  Party  Entitled  to  His  Day  where  Successive  Notices  are 
Given. — If  the  holder  of  paper  sends  seasonable  notice  to  his  immediate  indorser, 
who,  on  receiving  notice,  seasonably  transmits  notice  to  his  immediate  in- 
dorser,  the  latter  will  be  liable  in  an  action  by  either  his  immediate  indorser  or 
the  holder,  although  the  notice  did  not  reach  him  as  soon  as  if  it  had  been  sent 
directly  by  the  holder,  for  the  holder  has  his  day  to  give  notice  to  his  indorser, 
and  this  indorser  has  the  same  time  in  which  to  notify  his  predecessor,  and 
so  on.3 


1.  Where  Party  Chooses  Mode  of  Transmis- 
sion Other  than  Mail. — Bancroft  v.  Hall,  Holt 
476,  3  E.  C.  L.  189.  In  this  case  a  bill  of  ex- 
change was  dishonored  on  the  24th  of  May, 
and  on  the  25th  the  holder,  by  a  private  con- 
veyance, sent  notice  to  the  drawer  about  six 
or  seven  o'clock  in  the  evening.  It  was  held 
that  this  notice  was  sufficient,  though  if  it  had 
been  sent  by  mail  it  would  have  reached  the 
drawer  at  ten  o'clock  on  the  same  day.  Com- 
pare Darbishire  v.  Parker,  6  East  6. 

But  a  delay  of  six  or  seven  days  longer 
than  would  have  been  required  by  due  course 
of  mail,  if  unexcused,  has  been  held  to  in- 
validate the  notice.  Jarvis  v.  St.  Croix  Mfg. 
Co.,  23  Me.  287.  See  also  Cassidy  v.  Kteamer 
(Pa.  18S8),  13  Atl.  Rep.  744. 

2.  Where  there  Are  No  Mail  Facilities. — Fish 
v.  Jackman,  19  Me.  467,  36  Am.  Dec.  769. 

3.  Notice  between  Successive  Parties — Each  En- 
titled to  His  Day — United  States. — U.  S.  Bank 
v.  Goddard,  5  Mason  (U.  S.)  366. 

Alabama. — Whitman  v.  Farmers'  Bank,  8 
Port.  (Ala.)  25S. 

Kansas. — Seaton  v.  Scovill,  18  Kan.  433,  26 
Am.  Rep.  779. 

Kentucky. — Smith  v.  Roach,  7  B.  Mon. 
(Ky.)  17- 

Maine. — Crocker  v.  Getchell,  23  Me.  392; 
Northern  Bank  v.  Williams,  21  Me.  217. 

Massachusetts. — Colt  v.  Noble,  5  Mass.  167; 
Fitchburg  Bank  v.  Perley,  2  Allen  (Mass.) 
433;  Church  v.  Barlow.  9  Pick.  (Mass.)  547; 
Shelburne  Falls  Nat.  Bank  v.  Townsley,  102 
Mass.  177,  3  Am.  Rep.  445. 

Mississippi. — American  L.  Ins.,  etc.,  Co.  v. 
Emerson,  4  Smed.  &  M.  (Miss.)  177. 

Missouri. — Renshaw  v.  Triplett,  23  Mo.  213. 

New  Hampshire. — Manchester  Bank  v.  Fel- 
lows, 28  N.  H.  302. 

New  Jersey. — State  Bank  v.  Ayers,  7  N.  J. 
L.  130. 

New  York. — Ogden  v.  Dobbin,  2  Hall  (N. 
Y.)  112;  U.  S.  Bank  v.  Davis,  2  Hill  (N.  Y.) 
451;  Wynen  v.  Schappert,  6  Daly  (N.  Y.)  558; 
Higgins  v.  Barrowcliffe,  46  N.  Y.  Super.  Ct. 
540. 

Ohio. — Lawson  v.  Farmers'  Bank,  1  Ohio 
St.  206;  Ohio  L.  Ins.,  etc.,  Co.  v.  McCague, 
18  Ohio  54. 

Pennsylvania. — Stephenson  v.  Dickson,  24 
Pa.  St.  148,  62  Am.  Dec.  369;  Struthers  v. 
Blake,  30  Pa.  St.  142. 

Rhode  Island. — Mitchell  v.  Cross,  2  R.  I.  437. 

Tennessee. — McNeil    v.   Wyatt,   3  Humph. 


(Tenn.)  125;  Butler  v.  Duval,  4  Yerg.  (Tenn.) 
265. 

Wisconsin. — Linn  v.  Horton,  17  Wis.  151. 

See  also  Apple  v.  Lesser,  93  Ga.  749. 

Application  of  Rule  to  Agents  for  Collection. — 
For  the  purpose  of  receiving  and  transmit- 
ting notice,  an  agent  for  collection  is  regarded 
as  a  holder,  and  the  same  time  is  allowed  for 
transmission  of  notice  by  him  as  in  the  case 
of  an  ordinary  holder. 

England. —  Haynes  v.  Birks,  3  B.  &  P.  599; 
Robson  v.  Bennett,  2  Taunt.  388;  Langdale  v. 
Trimmer,  15  East  291;  Bray  v.  Hadwen,  5  M. 
&  S.  68. 

Kansas. — Seaton  v.  Scovill,  18  Kan.  433,  2& 
Am.  Rep.  779. 

Kentucky. — Smith  v.  Roach,  7  B.  Mon. 
(Ky.)  17;  Farmers',  etc.,  Bank  v.  Turner,  2 
Litt.  (Ky.)  13. 

Louisiana. — Carmena  v.  State  Bank,  I  La. 
Ann.  369. 

Maine. — Freeman's  Bank  v.  Perkins,  I& 
Me.  292;  Crocker  v.  Getchell,  23  Me.  392. 

Massachusetts.  —  Colt  v.  Noble,  5  Mass.  167; 
Church  v.  Barlow,  9  Pick.  (Mass.)  547;  Eagle 
Bank  v.  Hathaway,  5  Met.  (Mass.)  212;  Lynn 
First  Nat.  Bank  v.  Smith,  132  Mass.  227. 

Missouri. — Renshaw  v.  Triplett,  23  Mo.  213. 

New  Hampshire. — Manchester  Bank  v.  Fel- 
lows, 28  N.  H.  302. 

New  York. — Mead  v.  Engs,  5  Cow.  (N.  Y.) 
303;  U.  S.  Bank  v.  Davis,  2  Hill  (N.  Y.)  451; 
Ogden  v.  Dobbin,  2  Hall  (N.  Y.)  112;  Howard 
v.  Ives,  1  Hill  (N.  Y.)  263;  West  River  Bank 
v.  Taylor,  34  N.  Y.  128;  Wynen  v.  Schappert, 
6  Daly  (N.  Y.)  558. 

Pennsylvania.  —  Myers  v.  Courtney,  II 
Phila.  (Pa.)  343- 

Rhode  Island. — Mitchell  v.  Cross,  2  R.  I.  437. 

Tennessee. — Butler  v.  Duval,  4  Yerg.  (Tenn.) 
265. 

Virginia. — Friend  v.  Wilkinson,  9  Gratt. 
(Va.)3i. 

And  the  same  rule  applies  where  there  are 
several  successive  holders  for  collection. 
Farmers'  Bank  v.  Vail,  21  N.  Y.  485;  Butler  v. 
Duval,  4  Yerg.  (Tenn.)  265;  McNeil  v.  Wyatt, 
3  Humph.  (Tenn.)  125;  Linn  v.  Horton,  17 
Wis.  151. 

Branch  Banks. — The  rule  is  true  also  of 
a  branch  bank  through  which  paper  passes. 
Woodland  v.  Fear,  7  El.  &  BI.  519,90  E.  C.  L. 
519;  Prince  v.  Oriental  Bank  Corp.,  L.  R.  J 
App.  325;  U.S.  Bank  v.  Goddard,  5  Mason 
(U.  S.)   366;  McNeil  v.  Wyatt,  3  Humph. 
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Notice  of  Dishonor. 


Laches  of  One  Party  Operating  as  a  Discharge  of  All  Prior  Parties. — But  neither  the  drawer 
of  a  bill  nor  an  indorser  of  a  bill  or  note  can  be  rendered  liable  unless  there  is 
due  diligence  on  the  part  of  the  holder  and  of  every  party  to  the  paper  through 
whom  the  notice  is  transmitted  to  him.1  Accordingly,  if  an  indorser  who  has 
been  discharged  by  the  laches  of  a  subsequent  indorsee  or  the  holder  pays  a 
bill  or  note,  he  pays  it  in  his  own  wrong  and  cannot  be  allowed  to  recover 
against  a  prior  indorser.3  Nor  will  overdiligence  on  the  part  of  the  party 
seeking  to  recover  cure  the  want  of  diligence  in  any  of  the  parties  standing 
before  him.3 

Holder  Giving  Direct  Notice  to  Remote  Indorser.  —  Where  there  are  several  successiv  e 
indorsers,  and  the  last  indorsee  and  holder  resorts  in  the  first  instance  to  the 
first  of  these  indorsers,  he  is  not  entitled  to  as  many  days  as  there  are  in- 
dorsers in  which  to  give  notice  of  dishonor,  but  must  give  it  within  the  same 
time  as  would  have  been  necessary  if  he  had  sought  to  charge  his  immediate 
indorser.4 


(Tenn.)  125.  And  even  where  there  are  sev- 
eral successive  branch  banks  through  which 
the  paper  passes.  Clode  v.  Bayley,  12  M.  & 
W.  51. 

Person  Interested  though  Not  Party  to  Bill. — 

In  Flack  v.  Green,  3  Gill  &  J.  (Md.)  474,  it 
was  held  that  one  whose  name  is  not  upon  a 
bill,  though  interested  in  it,  is  not  entitled  to 
the  benefit  of  the  rule  that  each  party  is  en- 
titled to  an  entire  day  for  the  purpose  of  giv- 
ing notice  to  the  person  preceding  him  on  a 
dishonored  note  or  bill. 

Agent  for  Collection  Not  Being  Party  to  Paper. 
— In  In  re  Leeds  Banking  Co. ,  L.  R.  1  Eq.  I,  it 
was  held  that  the  rule  allowing  a  day  for 
each  step  in  giving  notice  applies  only  as  be- 
tween the  parties  to  a  bill,  and  therefore 
does  not  give  a  day  for  communication  be- 
tween the  agent  of  the  holder  of  a  bill,  who 
is  not  a  party,  and  the  holder.  See  also 
Lynn  First  Nat.  Bank  v.  Smith,  132  Mass. 
228.  But  this  doctrine  has  been  denied  in 
a  few  decisions  in  this  country.  Farmers' 
Bank  v.  Vail,  21  N.  Y.  485;  Rosson  v.  Car- 
roll, 90  Tenn.  90.  See  also  Firth  v.  Thrush, 
8  B.  &  C.  390,  15  E.  C.  L.  244. 

In  Rosson  v.  Carroll,  90  Tenn.  go,  the  court 
said:  "  We  are  aware  of  the  statement  in  at 
least  one  case  that  the  owner  of  a  paper 
placed  in  the  hands  of  a  collecting  agent  by 
mere  delivery  should  not  be  allowed  any  of 
the  advantages  of  an  indorser,  because  he 
has  none  of  an  indorscr's  obligations;  but  the 
same  process  of  reasoning  is  applicable  to 
the  beneficial  holder  who  has  indorsed  his 
paper  for  collection,  for  his  obligations  to 
the  collecting  agent  are  not  those  of  an  in- 
dorser. Hi-  '.111  in  no  event  lie  forced  to 
pay  the  debt  to  his  collecting  agent;  yet  the 
rule  is  well  established  that  he  is  entitled 
to  notice  of  dishonor  from  his  agent,  and  to 
time  thereafter  to  notify  those  antecedent  to 
himself  on  the  bill  or  note.  In  each  case,  and 
alike  in  both,  the  object  is  to  facilitate  due 
presentment  without  requiring  the  beneficial 
holder  to  go  in  person  and  demand  payment 
of  the  maker  when  they  reside  at  different 
places." 

Indorsement  of  Collecting  Agent  Erased  An 
exception  to  the  rule  allowing  a  collecting 
agent  one  day  for  transmission  of  notice  has 


also  been  held  to  be  proper  where  it  appeared 
that  his  indorsement  had  been  erased.  Man- 
ning First  Nat.  Bank  v.  Farneman  (Iowa 
1894),  61  N.  W.  Rep.  424. 

Also  where  information  of  the  dishonor  of 
paper  is  sent  to  an  agent  who  is  not  a  party 
to  the  paper,  either  actually  or  nominally, 
for  the  purpose  of  collection,  with  a  request 
to  give  notice  to  a  drawer  or  an  indorser,  as 
the  case  may  be,  and  notice  is  given  by  him 
a  day  or  more  later  than  if  it  had  been  sent 
directly  by  the  principal,  the  drawer  or  in- 
dorser will  be  discharged.  U.  S.  v.  Barker, 
12  Wheat.  (U.  S.)  559;  Bartlett  v.  Hawley, 
120  Mass.  92;  Allemania  F.  Ins.  Co.  7.  Mc- 
Leod,  4  Mo.  App.  439;  Sewall  v.  Russell,  3 
Wend.  (N.  Y.)  276. 

Payer  Supra  Protest. — A  person  paying  a 
bill  supra  protest  for  the  honor  of  another 
should  be  considered  as  an  indorsee  or 
holder  under  him  for  whom  he  so  paid  it,  and 
is  accordingly  entitled  to  a  day  for  giving 
notice.  Goodall  v.  Polhill,  I  C.  B.  233,  50  E. 
C.  L.  233. 

1.  Laches  of  One  Party  Operating  as  a  Dis- 
charge of  All  Prior  Parties.— Turner  v.  Leech, 
4  B.  &  Aid.  451,  6  E.  C.  L.  556;  Triplett  v. 
Hunt,  3  Dana  (Ky.)  126;  Brown  v.  Ferguson, 
4  Leigh  (Va.)  37,  24  Am.  Dec.  707.  See  also 
Etting  v.  Schuylkill  Bank,  2  Fa.  St.  355,  44 
Am.  Dec.  205. 

Extent  of  Proof. — The  diligence  required  by 
the  rule  in  the  text  must  appear  either  by 
exact  proof  of  the  time  when  each  party  re- 
ceived and  forwarded  notice,  or  by  proof  of 
facts  which  authorize  the  presumption  that 
it  was  forwarded  by  each  party  in  iluc  time. 
Triplett  v.  Hunt,  3  Dana  (Ky.)  126;  Brown  v. 
Ferguson,  4  Leigh  (Va.)  37,  24  Am.  Dec.  707. 

2.  See  cases  in  note  immediately  preceding. 

3.  Overdiligence  of  One  Party  will  Not  Cure 
Want  of  Diligence  in  Another.  Brown  V.  Fer- 
guson, 4  Leigh  (Va.)  37,  24  Am.  Dec.  707. 

In  this  case  it  was  held  that  where  an  in- 
dorser had  received  notice  on  the  12th  of 
April  which  was  due  on  the  nth,  immediate 
notice  given  by  him  to  a  prior  indorser  on 
the  same  day  was  not  sufficient  to  charge 
the  latter. 

4.  Direct  Notico  to  Romoto  Indorser  liy  Holil- 

or.    Rowe  v.  Tipper,  13  C.  B.  241).  70  E.  C. 
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(e)  Notice  to  Indorse™  after  Maturity. — The  authorities  are  not  harmonious  on  the 
question  as  to  the  time  within  which  notice  of  dishonor  should  be  given  in  the 
case  of  paper  transferred  after  it  has  become  due.  In  some  of  the  decisions 
the  rule  has  been  stated  that  the  notice  should  be  given  within  a  "  reasonable" 
time.1  But  the  weight  of  authority  is  in  favor  of  the  rule  that  the  same  dili- 
gence must  be  used  in  giving  notice  of  dishonor  to  the  indorser  of  overdue 
paper  as  is  required  by  the  law  merchant  in  notifying  one  who  indorses  before 
maturity.'2  The  language  used  by  some  of  the  decisions  is  that  notice  should 
be  given  "immediately"  after  demand,3  and  this  has  been  interpreted  to 
mean,  "at  farthest,  the  next  day  after  default,  where  the  parties  reside  in  the 
same  town."  4 

(f)  Exclusion  of  Holidays  from  Computation. — In  determining  the  day  on  which 
notice  should  be  sent,  Christmas,5  Sundays,6  the  Fourth  of  July,7  and  other 
holidays  should  be  excluded  from  the  computation.  Thus  where  the  dis- 
honor occurs  on  Saturday,  notice  need  not  be  given  until  the  following  Mon- 
day.8 And  where  the  party  notifying,  himself  receives  notice  through  the 
mails  on  Sunday,  he  is  taken  to  have  received  it  on  the  following  Monday, 
and  is  not  bound  to  open  it  until  that  day,  and  hence  he  need  not  forward 
it  until  the  following  Tuesday.9 

Validity  of  Notice  Sent  on  Holiday. — In  Pennsylvania  it  has  been  held  that  the 
service  of  notice  on  Sunday  is  unlawful,  and  the  party  receiving  it  will  not  be 
bound.10  But  in  Louisiana  it  has  been  held  that  a  notice  given  on  the  Fourth 
of  July,  or  other  holiday,  may  nevertheless  be  valid.11 

(g)  Excuses  for  Delay — Inability  to  Find  Party  to  be  Notified. — Where,  at  the  time  of  the 
dishonor,  the  holder  is  ignorant  of  the  place  of  residence  of  the  party  to  be 
notified,  it  will  be  sufficient  if  the  notice  is  given  on  the  day  succeeding  that 
on  which  the  holder,  after  exercising  reasonable  diligence,  is  in  a  position  to 
give  the  notice.12 


L.  249;  Marsh  v.  Maxwell,  2  Campb.  210, 
note;  Dobree  v.  Eastwood,  3  C.  &  P.  250,  14 
E.  C.  L.  289;  Simpson  v.  Turney,  5  Humph. 
(Tenn.)  419,  42  Am.  Dec.  443. 

1.  Van  Hoesen  v.  Van  Alstyne,  3  Wend. 
(N.  Y.)  75.  See  also  Adams  v.  Torbert,  6 
Ala.  865;  Branch  of  State  Bank  v.  Gaffney, 
9  Ala.  153. 

In  South  Carolina  it  has  been  held  that 
where  separate  actions  against  the  maker 
and  the  indorser  of  a  note  overdue  were 
commenced  simultaneously  within  a  reason- 
able time,  they  were  to  be  regarded  as  con- 
structive demand  and  notice.  Gray  v.  Bell,  3 
Rich.  L.  (S.  Car.)  71.  See  also  Benton  v. 
Gibson,  1  Hill  L.  (S.  Car.)  56;  Chadwick  v. 
Jeffers,  1  Rich.  L.  (S.  Car.)  397,  44  Am.  Dec. 
260.  Compare  Allwood  v.  Haseldon,  2  Bailey 
L.  (S.  Car.)  457. 

2.  Diligence  Required  as  to  Indorser  of  Overdue 
Paper. — Rosson  v.  Carroll,  90  Tenn.  90,  citing 
2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
396.  See  also  cases  cited  in  the  note  imme- 
diately succeeding. 

3.  Notice  Immediately  after  Demand  Required. 
— Jones  v.  Robinson,  11  Ark.  504,  54  Am. 
Dec.  212;  Colt  v.  Barnard,  18  Pick.  (Mass.) 
260,  29  Am.  Dec.  584;  Patterson  v.  Todd,  18 
Pa.  St.  432,  57  Am.  Dec.  622;  Tyler  v.  Young, 
30  Pa.  St.  143. 

4.  McKewer  v.  Kirtland,  33  Iowa  352; 
Graul  v.  Strutzel,  53  Iowa  712,  36  Am. 
Rep.  250.  Compare  Pryor  v.  Bowman,  38 
Iowa  92. 

6.  Martin  v.  Ingersoll,  8  Pick.  (Mass.)  1. 


6.  Exclusion  of  Sundays. — Haynes  v.  Birks, 
3  B.  &  P.  599;  Bray  v.  Hadwen,  5  M.  &  S. 
68;  Crawford  v.  Milligan,  2  Cranch  (C.  C.) 
226;  Agnew  v.  Gettysburg  Bank,  2  Har.  & 
G.  (Md.)  478;  Burckmyer  v.  Whiteford,  6 
Gill  (Md.)  1;  Eagle  Bank  v.  Chapin,  3  Pick. 
(Mass.)  180;  Burgess  v.  Vreeland,  24  N.  J.  L. 
71,  59  Am.  Dec.  408;  Howard  v.  Ives,  1  Hill 
(N.  Y.)  263;  Farmers'  Bank  v.  Vail,  21  N.  Y. 
485;  Friend  v.  Wilkinson,  9  Gratt.  (Va.)  31. 
Compare  King  v.  Foyles,  2  Cranch  (C.  C.)  303. 

Religious  Festival. — In  the  same  way  the 
holder  of  a  bill  of  exchange  was  excused  for 
not  giving  notice  of  its  dishonor  in  the  usual 
time  by  the  fact  that  the  day  on  which  he 
should  regularly  have  given  notice  was  a 
public  festival,  during  which  he  was  strictly 
forbidden  by  his  religion  to  attend  to  any 
secular  affairs.  Lindo  v.  Unsworth,  2 
Campb.  602. 

7.  Cuvler  v.  Stevens,  4  Wend.  (N.  Y.)  566. 

8.  Howard  v.  Ives,  1  Hill  (N.  Y.)  263. 

9.  Wright  v.  Shawcross,  2  B.  &  Aid.  501, 
note;  Bray  v.  Hadwen,  5  M.  &  S.  68.  Com- 
pare  Farmer  v.  Rand,  16  Me.  453. 

10.  Validity  of  Service  on  Sunday— Pennsyl- 
vania.— Rheem  v.  Carlisle  Deposit  Bank,  76 
Pa.  St.  132. 

11.  Deblieux  v.  Bullard,  I  Rob.  (La.)  66.  36 
Am.  Dec.  684. 

12.  Inability  to  Find  Party  to  be  Notified  as 
Excuse  for  Delay. — Gladwell  v.  Turner,  L.  R. 
5  Exch.  59;  Bateman  v.  Joseph,  12  East  433; 
Browning  v.  Kinnear,  Gow.  81,  5  E.  C.  L. 
471;  Baldwin  v.  Richardson,  1  B.  &  C.  245,  S 
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Prevalence  of  War. — Also  where  intercourse  between  the  parties  is  interrupted 
by  the  prevalence  of  war,  notice  of  dishonor  should  be  given  within  a  reason- 
able time  after  the  close  of  the  war.1 

Prevalence  of  a  Malignant  Disease. — In  the  same  way  a  reasonable  delay  in  conse- 
quence of  the  prevalence  of  a  malignant  disease  in  the  community,  which  stops 
all  business,  will  be  excusable.3 

(h)  Hour  of  Giving  Notice. — Where  service  of  notice  is  made  not  by  mail,  but  by 
delivery  at  the  place  of  business  of  the  party  to  be  notified,  it  must  be  made 
during  business  hours.3 

Where  Notice  is  Actually  Received. — But  proof  that  notice  was  served  within 
business  hours  will  not  be  necessary  where  it  appears  that  notice  was  actually 
received  on  the  proper  day.4 

h.  Place  of  Giving  Notice — (i)  Where  Notice  is  Verbal  or  by  Delivery. — 
If  notice  is  given  orally  or  by  delivery,  service  must  be  made  at  the  residence5 


E.  C.  L.  105;  Firth  v.  Thrush,  8  B.  &  C.  387, 
15  E.  C.  L.  242;  Hewitt  v.  Thompson,  1  M.  & 
Rob.  543;  Sturges  v.  Derrick,  Wightw.  76; 
Dixon  v.  Johnson,  1  Jur.  N.  S.  70;  Hartford 
Bank  v.  Stedman,  3  Conn.  489;  Howland  v. 
Adrain,  30  N.  J.  L.  41;  Smyrh  v.  Hawthorn, 
3  Rawle  (Pa.)  355;  Blodgett  v.  Durgin, 
32  Vt.  361.  See  also  Fugitt  v.  Nixon,  44 
Mo.  295. 

Notary's  Ignorance  of  Residence. — But  when 
it  appeared  that  the  holder  knew  of  the  resi- 
dence of  the  party  to  be  notified,  but  failed  to 
inform  the  notary  thereof,  in  consequence  of 
which  notice  of  protest  was  sent  to  the  in- 
dorsee, thereby  causing  an  unnecessary  de- 
lay of  two  days  in  sending  notice  on  the 
indorser,  it  was  held  that  the  indorser  was 
released  from  his  liability.  Manning  First 
Nat.  Bank  v.  Farneman  (Iowa  1894),  61  N.  W. 
Rep.  424- 

1.  Prevalence  of  War  as  Excuse—  Arkansas. — 
Peters  v.  Hobbs,  25  Ark.  67,  91  Am.  Dec. 
529. 

Kentucky. — Morgan  v.  Louisville  Bank,  4 
Bush  (Ky.)  82. 

Louisiana. — Shaw  v.  Neal,  19  La.  Ann.  156; 
James  v.  Wade,  21  La.  Ann.  548;  Greves  v. 
Tomlinson,  19  La.  Ann.  90;  Harp  v.  Kenner, 
19  La.  Ann.  63. 

Maryland. — Norris  v.  Despard,  38  Md.  487. 

Mississippi. — Dunbar  v.  Tyler,  44  Miss.  I. 

New  York.  —  Harden  v.   Boyce,  59  Barb. 

(N.  Y.)  425- 

Pennsylvania.  —  House  v.  Adams,  48  Pa.  St. 
261.  86  Am.  Dec.  588;  Sieinmetz  v.  Currey,  I 
Dall.  (Pa.)  234. 

Tennessee. — Bynum  v.  Apperson,  9  Heisk. 
(Tenn.)  632. 

Virginia. — Billgerry  v.  Branch,  19  Gratt. 
(Va.)  393,  100  Am.  Dec.  679;  Farmers'  Bank 
v.  Gunnell,  26  Gratt.  (Va.)  131;  Tardy  v. 
Boyd.  26  Gratt.  (Va.)63i;  McVeigh  v.  Bank 
of  Old  Dominion,  26  Gratt.  (Va.)  785,  29 
Gratt.  (Va.)  546. 

Sec  also  Polk  v.  Spinks,  5  Coldw.  (Tcnn.) 
431,  98  Am.  Dec.  426. 

But  in  Union  Nat.  M.ink  v.  Marr,  6  Bush 
(Ky.)6l4,  it  was  held  that  where,  at  the  time 
protest  was  made,  the  late  civil  war  between 
the  states  had  become  flagrant,  notice  was 
not  excused  on  the  ground  that  commercial 
intercourse  between  the  states  was  not  inter- 
dicted by  the  proclamation  of  the  president 


of  the  United  States  until  afterwards.  But 
this  doctrine  has  been  criticised  in  2  Daniel 
on  Negotiable  Instruments,  §  1061. 

2.  Prevalence  of  Malignant  Disease  as  Excuse. 
— Tunno  v.  Lague,  2  Johns.  Cas.  (N.  Y.)  1, 
1  Am.  Dec.  141;  2  Ames  on  Bills  and  Notes 
394.  See  also  Hanauer  v.  Anderson,  16  Lea 
(Tenn.)  340.  But  see  Roosevelt  v.  Woodhull, 
Anth.  (N.  Y.)  35. 

Sickness  of  Wife. — But  where  the  delay  in 
sending  notice  was  caused  by  the  absence  of 
the  holder  in  consequence  of  the  sickness  of 
his  wife,  it  was  held  not  to  be  excusable. 
Turner  v.  Leech,  4  B.  &  Aid.  451,  6  E.  C.  L. 
556. 

3.  Service  at  Place  of  Business.— Bancroft  v. 
Hall,  Holt  476,  3  E.  C.  L.  189;  John  v.  City 
Nat.  Bank,  57  Ala.  96,  62  Ala.  529,  34  Am. 
Rep.  35;  Adams  v.  Wright,  14  Wis.  408. 

Service  at  Place  of  Residence. — In  Adams  v. 
Wright,  14  Wis.  416,  Dixon,  C.  J.,  said  : 
"Service  at  the  place  of  business  must  be 
during  business  hours,  but  service  at  the 
residence  is  not  so  regulated.  It  will  be 
sufficient  if  made  during  any  of  the  hours 
when  members  of  households  are  attending 
to  their  ordinary  affairs." 

4.  Notice  Actually  Received  on  Proper  Day  — 
Jameson  v.  Swinton,  2  Taunt.  224;  Bonner  v. 
New  Orleans,  2  Woods  (U.S.)  135;  Hallowell 
v.  Curry.  41  Pa.  St.  322. 

5  Notice  at  Residence  of  Party  to  be  Charged. 
— Stedman  v.  Gooch,  1  Esp.  N.  P.  3;  Crom- 
well v.  Hynson,  2  Esp.  N.  P.  511;  U.  S.  Bank 
v.  Hatch,  6  Pet.  (U.  S.)  250;  Isbell  v.  Lewis,  98 
Ala.  550;  Howe  v.  Bradley,  19  Me.  34;  Blakcly 
v.  Grant,  6  Mass.  386;  Fisher  v.  Evans,  5 
Binn.  (Pa.)  542.  See  also  Adams  v.  Wright, 
14  Wis.  408. 

Notice  Left  at  Partner's  Residence.— In  St. 
Louis  Fourth  Nat.  Bank  v.  Alihcimer.91  Mo. 
190,  it  was  held  that  notice  to  partners  as  in- 
dorscrs  of  a  dishonored  note  was  sufficient  if 
left  at  the  residence  or  domicil  of  one  of  the 
partners. 

Notice  Left  at  City  Residence-  Party  Removed 
to  Country.  —  In  Stewart  v.  Eden,  2  CaJ.  (N.  Y.) 
121,  2  Am.  Dec.  222,  it  was  held  that  if  the 
indorser  of  a  note  dated  in  New  York  have  a 
house  there,  and  also  a  summer  residence 
near  the  city,  notice  of  nonpayment  left  at 
his  house  in  New  York  is  sufficient  though 
the  party  to  be  notified  is  at  that  lime  rcsid- 
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or  place  of  business  1  of  the  party  to  be  charged,  or  at  any  place  where  he 
happens  to  be  found.58 

(2)  Where  Service  is  by  Mail — (a)  General  Rule. — Notice  through  the  mail 
should  be  directed  to  the  party  to  be  charged,  at  the  town  where  he  resides  or 
does  business  if  it  is  a  post  town,  and  if  not,  at  the  post-office  nearest  to  his  resi- 
lience :t  or  place  of  business.4 


i  ig  at  his  home  in  the  country.  See  also 
lsbell  v.  Lewis,  98  Ala.  550,  citing  2  Am.  and 
L  m;.  Encyc.  of  Law  (1st  ed.)  415. 

1.  Place  of  Business  of  Party  to  be  Charged — 
England. — Bancroft  zi.  Hall,  Holt  476,  3  E. 
C.  L.  189;  Crosse  v.  Smith,  1  M.  &  S.  545. 

Alabama. — John  v.  City  Nat.  Bank,  62  Ala. 
529,  34  Am.  Rep.  35. 

Louisiana.— Miller  v.  Hennen,  3  Martin  N. 
S.  (La.)  587;  State  Bank  v.  Hennen,  4  Martin 
N.  S.  (La.)  226;  Edson  v.  Jacobs,  14  La.  494; 
State  Bank  v.  Mansker,  15  La.  115;  Commer- 
cial Bank  v.  Gove,  15  La.  113;  Jacobs  v. 
Turner,  2  La.  Ann.  964;  Kock  v.  Bringier,  19 
La.  Ann.  183;  Merz  v.  Kaiser,  20  La.  Ann. 
377- 

Maine. — Lord  v.  Appleton,  15  Me.  270. 

Massachusetts. — Hobbsz/.  Straine,  149  Mass. 
213;  Bank  of  America  v.  Shaw,  142  Mass. 
290. 

New  York. — Mechanics'  Banking  Assoc.  v. 
Place,  4  Duer  (N.  Y.)  212;  Van  Vechten  v. 
Pruyn,  13  N.  Y.  549. 

Tennessee. — Phillips  v.  Alderson,  5  Humph. 
(Tenn.)  403. 

See  also  McVeigh  v.  Bank  of  Old  Do- 
minion, 26  Gratt.  (Va.)  785. 

What  Amounts  to  a  Place  of  Business. — The 
room  to  which  a  person  is  accustomed  to 
resort,  but  in  which  it  is  not  shown  that  he 
carries  on  any  regular  trade  or  employment, 
cannot  be  considered  his  place  of  business. 
Stephenson  v.  Primrose,  8  Port.  (Ala.)  155, 
33  Am.  Dec.  281. 

Where  a  party  has  no  other  business  than 
that  of  clerk  of  another,  he  is  not  regarded  as 
having  a  place  of  business  where  the  prin- 
cipal has  his,  and  consequently  a  notice  left 
at  the  office  of  the  principal  and  not  received 
by  the  clerk  will  not  be  sufficient.  West 
Tennessee  Bank  v.  Davis,  5  Heisk.  (Tenn.) 
436- 

A  notice  of  protest  to  bind  the  indorser  of 
a  note  must  be  left  at  his  usual  place  of  busi- 
ness, and  not  merely  in  the  building  in  which 
he  does  business.  Kleinmann  v.  Boernstein, 
32  Mo.  311. 

Thus  if  the  notice  in  question  was  left  by 
the  notary  on  a  desk  in  the  second  story  of  a 
building  occupied  by  the  party  to  be  charged, 
and  his  business  office  was  in  the  third  story 
of  the  building,  the  notice  was  insufficient. 
Kleinmann  v.  Boernstein,  32  Mo.  311. 

Also  in  U.  S.  Bank  v.  Corcoran,  2  Pet.  (U. 
S.)  121,  it  was  held  that  where  a  notice  was 
left  at  the  store  of  the  son  of  the  party  to  be 
charged,  with  which  store  such  party  had  no 
concern,  and  which  was  not  his  place  of  busi- 
ness, it  was  insufficient  though  the  store  was 
under  the  same  roof  as  the  residence  of  the 
party. 

Where  Party  Has  Two  Places  of  Business. — 

Where  the  party  to  be  charged  has  two  or 
more  places  of  business  in  the  same  town, 


notice  may  be  left  at  either  place.  Phillips 
v.  Alderson,  5  Humph.  (Tenn.)  403. 

2.  Notice  Given  to  Party  Wherever  Found. — 

In  Hyslop  v.  Jones,  3  McLean  (U.  S.)  96,  it 
was  held  that  where  the  service  is  personal 
it  is  immaterial  as  to  the  place  of  service. 
See  Story  on  Promissory  Notes  (7th  ed.),  §  312. 

3.  Notice  by  Mail. — Tyson  v.  Oliver,  43  Ala. 
455;  Mainer  v.  Spurlock,  9  Rob.  (La.)  161; 
Citizens'  Nat.  Bank  v.  Cade,  73  Mich.  449; 
Webber  v.  Gotthold,  8  Misc.  Rep.  (N.  Y.  City 
Ct.)  503;  Woods  v.  Neeld,  44  Pa.  St.  86; 
Farmers',  etc.,  Bank  v.  Battle,  4  Humph. 
(Tenn.)  86;  Dunlap  v.  Thompson,  5  Yerg. 
(Tenn.)  67;  Commercial  Bank  v.  Strong,  28 
Vt.  316. 

But  in  a  case  where  the  parties  lived  at  a 
great  distance  from  each  other  it  was  held 
that  a  notice  of  protest  sent  by  mail  and  di- 
rected to  the  town  which  was  the  seat  of  justice 
of  the  county  in  which  the  party  to  be  charged 
resided  was  sufficient,  although  it  was  proved 
that  there  was  a  post-office  nearer  to  and 
within  a  short  distance  of  his  residence,  and 
where  he  usually  got  his  letters.  Weakly  v. 
Bell,  9  Watts  (Pa.)  273,  36  Am.  Dec.  116. 
The  court  in  this  case  said:  "We  are  not 
prepared,  however,  to  say  that  the  court 
erred  in  refusing  to  give  the  instruction  here 
asked  for;  because,  at  the  distance  of  one 
hundred  and  thirty  miles  from  Philadelphia, 
it  may  be  impracticable  to  ascertain  by  inquiry 
in  the  latter  place  whether  there  be  a  post- 
office  nearer  to  the  residence  of  an  individual 
who  resides  in  the  county  than  that  which  is 
located  in  the  town  which  is  the  seat  of  justice 
in  the  county  wherein  he  resides." 

Notice  Sent  to  Post-office  in  Town  of  Former 
Residence. — Where  the  party  to  be  charged 
had  removed  from  one  town  into  another,  the 
post-office  in  which  was  two  and  one-half  miles 
from  his  residence,  while  the  post-office  in  the 
town  in  which  he  had  formerly  resided  and  at 
which  he  had  been  in  the  habit  of  getting  his 
letters  was  within  one-half  mile,  it  was  held, 
in  the  absence  of  any  proof  showing  where  he 
did  in  fact  receive  his  letters,  that  a  notice 
directed  to  the  post-office  where  he  had  for- 
merly received  his  letters  was  sufficient.  Hunt 
v.  Fish,  4  Barb.  (N.  Y.)  324. 

Burden  of  Proof. — The  burden  is  upon  the 
party  giving  notice  to  prove  that  notice  was 
addressed  to  the  indorser  at  the  proper  place. 
Thus  proof  that  the  notice  of  protest  was 
mailed  to  an  indorser  at  F.  .which  place  the 
holder  "understood"  to  be  the  address  of 
the  indorser,  in  the  absence  of  any  proof  that 
F.  was  the  indorser's  post-office  address,  or 
that  any  inquiries  were  made  by  the  holder 
to  ascertain  his  address,  is  insufficient  to 
prove  notice  of  protest.  German  Security 
Bank  v.  McGarry,  106  Ala.  633. 

4.  Notice  to  Post  Town  at  or  near  Place  of 
Business. — Columbia  Bank  v.  Lawrence,  1  Pet. 
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Where  Party  is  Accustomed  to  Receive  Mail  from  More  Remote  Office. — But  if  the  party 
is  in  the  habit  of  receiving  his  letters  at  a  more  distant  post-office,  and  that  fact 
is  known  to  the  person  sending  notice,  it  is  proper  to  direct  the  notice  to  that 
office,1  though  it  has  been  said  that  notice  to  the  nearest  office  will  also  be  suf- 
ficient.2 

Where  there  Are  Two  Post  offices  in  the  Same  Town.  —  Moreover,  it  is  prima  facie  suffi- 
cient to  address  the  party  to  be  charged,  by  mail  at  the  town  in  which  he  resides 
or  does  business,  although  there  are  several  post-offices  in  the  same  town  and 
he  is  accustomed  to  receive  his  letters  at  one  of  the  offices  in  particular,3  unless 
the  party  giving  notice  knows  or  with  reasonable  diligence  might  have  known 
this  fact.4 

(b)  Notice  to  Party  Having  Two  Places  of  Residence. — Where  the  party  to  be  notified 
resides  at  two  places  alternately,  being  generally  at  one  during  a  portion  of  the 
year,  and  at  the  other  during  the  remainder,  but  goes  frequently  from  one 
place  to  the  other,  notice  sent  to  either  will  be  sufficient.5 

Actual  Temporary  Abode  Differing  from  Place  of  Domicil. — Moreover,  where  a  party  has 
his  domicil  at  one  place  and  is  actually  residing  temporarily  at  another,  notice 
sent  to  the  latter  place  will  be  sufficient.6    On  the  other  hand,  notice  in  this 


<U.  S.)  578;  Wooley  v.  Lyon,  117  111.  244,  57 
Am.  Rep.  867;  Van  Vechten  v.  Pruyn,  13  N. 
Y.  549;  Commercial  Bank  v.  Strong,  28  Vt. 
316. 

1.  Where  Party  Accustomed  to  Receive  Mail  at 
More  Remote  Office.  —  U.  S.  Hank  v.  Carneal,  2 
Pet.  (U.  S.)  551;  State  Bank  v.  Tournillon,  9 
La.  Ann.  132;  Tollain  v.  Dupre,  11  Rob.  (La.) 
454;  Citizens'  Bank  v.  Pugh,  19  La.  Ann.  43; 
Geneva  Bank  v.  Hovvlett,  4  Wend.  (N.  Y.) 
328:  Montgomery  County  Bank  v.  Marsh,  7 
N.  Y.  481;  Reid  v.  Payne,  10  Johns.  (N.  Y.) 
218,  8  Am.  Dec.  311;  U.  S  Bank  v.  Lane,  3 
Hawks  (N.  Car.)  453,  14  Am.  Dec.  595;  Mer- 
cer v.  Lancaster,  5  Pa.  St.  160;  Farmers', 
etc.,  Bank  v.  Battle,  4  Humph.  (Tenn.)  86. 
Compart-  Mechanics,  etc.,  Bank  v.  Compton, 
3  Rob.  (La.)  4:  Nicolson  v.  Marders,  3  Rob. 
<La.)  242. 

Where  Party  Receives  Mail  at  Two  Offices. — If 

the  party  to  be  charged  is  in  the  habit  of  re- 
sorting equally  and  indifferently  to  two  post- 
offices,  a  communication  may  very  properly  be 
addressed  to  either.  U.  S.  Bank  v.  Carneal, 
2  Pet.  (U.  S.)  543;  Shelburne  Falls  Nat.  Bank 
v.  Towtisley,  102  Mass.  181,  3  Am.  Rep.  445. 

2  Notice  to  Nearer  Office  Sufficient. — Mercer  v. 
Lancaster,  5  Pa.  St.  160. 

Where  Party  to  be  Charged  Receives  Mail  at 
Place  of  Dishonor. — Where  the  party  to  be 
Charged  received  his  letters  and  did  his  post- 
office  business  at  the  place  where  the  paper 
was  payable,  it  has  been  held  to  be  a  sufficient 
service  ol  notice  for  it  to  be  sent  to  him  by 
mail  from  the  place  of  payment  to  his  resi- 
dence in  an  adjoining  town,  it  not  appearing 
that  the  parties  giving  notice  were  informed 
that  he  received  his  letters  at  the  place  of 
payment.  Seneca  County  Bank  v.  Ncass,  3 
N.  Y.  442.    See  also  Rand  v.  Reynolds,  2 

Oratt.  (Va.)  171. 

3  Notice  Addressed  Generally  to  Town  Having 
Two  Post  offices.  — Saco  Nat.  Bank  v.  Sanborn, 
63  Me.  343,  tH  Am.  Rep.  224;  Morton  v.  West- 
cott,  8  Cush.  (Mass.)  425;  Cabot  Bank  v.  Rus- 
sell, 4  Cray  (Mass.)  170;  Burlingame  v.  Fos- 
ter, 128  Mass.  125;  Downer  v.  Remcr,  21 
Wend.  (N.  Y.)    10,  23  Wend.    (N.   Y.)  620 


[overruling  Cuyler  v.  Nellis,  4  Wend.  (N.  Y.) 
398]:  Manchester  Bank  v.  Slason,  13  Vt.  334. 

Notice  Addressed  Generally  to  Parish  in  Which 
Party  Resides.  — But  in  Becnel  v.  Tournillon,  6 
Rob.  (La.)  500,  it  was  held  that  a  notice  of  pro- 
test simply  directed  to  an  indorser  as  in  a  par- 
ticular parish,  where  there  are  several  post- 
offices  in  the  parish,  is  insufficient. 

But  when  it  was  shown  that  a  letter  thus 
addressed  would  go  to  the  seat  of  justice  of 
the  parish,  which  was  the  nearest  post-office 
of  the  party  to  be  charged,  the  notice  is 
sufficient.  Citizens'  Bank  v.  Walker,  2  La. 
Ann.  791;  Gale  v.  Kemper,  10  La.  209. 

4.  Knowledge  of  Holder  in  Rebuttal  of  Presump- 
tion.—  Roberts  v.  Taft,  120  Mass.  169. 

5.  Exchange,  etc.,  Co.  v.  Boyce,  3  Rob. 
(La.)  307. 

6.  Notice  Sent  to  Temporary  Residence. — Gra- 
ham v..  Sangston,  1  Md.  59;  Chouteau  v. 
Webster,  6  Met.  (Mass.)  1,  39  Am.  Dec.  705; 
Young  v.  Durgin,  15  Gray  (Mass.)  264;  Bank 
of  Commerce  !/.  Chambers,  14  Mo.  App.  152. 

Thus  where  the  general  domicil  and  place 
of  business  of  the  party  to  be  charged  were 
in  Massachusetts,  but  he  actually  resided 
during  certain  portions  of  the  year  in  Wash- 
ington, attending  to  his  duties  as  a  senator  in 
Congress,  it  was  held  that  notice  given  to 
him  in  Washington  at  the  time  of  his  actual 
abode  there  was  sufficient.  Chouteau  v. 
Webster,  6  Met.  (Mass.)  t,  39  Am.  Dec.  705. 

Also  where  the  party  to  be  charged  was  a 
member  of  the  Maryland  state  legislature,  it 
was  held  that  the  delivery  of  a  notice  during 
the  session  of  the  legislature  at  his  room  in 
Annapolis  was  sufficient.  Graham  v.  Sang- 
ston, 1  Md.  60. 

In  Mississippi  it  has  been  held  that  a  notice 
sent  to  Washington  to  a  United  States  sena- 
tor, engaged  in  the  discharge  of  his  official 
duties  there,  will  be  sufficient  where  it  is 
shown  that  at  his  last  place  of  abode  in  his 
state  he  left  no  agent  to  receive  or  forward 
his  mail.  Tunstall  v.  Walker,  2  Smcd.  &  M. 
(Miss.)  638. 

Whoro  Temporary  Rrsidoncn  has  Ceased.  —  But 

where  the  parly  to  be  charged  has  ceased  to 
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case  may  also  be  sent  to  the  party's  domicil ; 1  and  this,  it  has  been  held,  though 
his  temporary  residence  elsewhere  was  known  to  the  party  giving  notice.* 

Place  Visited  for  Temporary  and  Special  Purpose. — Where  the  party  simply  visits  a 
place  for  a  purpose  clearly  temporary  and  special,  with  no  proof  to  show  that 
he  has  identified  himself  with  its  business,  or  established  any  relations  with  its 
post-office,  notice  may  not  be  sent  to  him  there,  but  must  be  sent  to  his 
domicil.3 

(c)  Notice  to  Former  Residence  or  Place  of  Business.  —  If  the  party  to  be  charged  had, 
to  the  knowledge  of  the  party  giving  notice  at  the  time  of  receiving  the  paper, 
a  fixed  residence  or  place  of  business,  but  afterwards  changes  it,  a  notice 
addressed  to  the  former  place  of  residence  or  business  will  be  sufficient  where 
no  knowledge  of  the  change  is  brought  home  to  the  party  notifying.4 

(d)  Notice  Sent  to  Wrong  Place  after  Due  Inquiry. — If  the  party  giving  notice  is  igno- 
rant of  the  place  of  residence  or  place  of  business  of  the  party  to  be  notified,  he 
must  exercise  due  diligence  in  inquiring  for  the  same.  Such  diligence  must  be 
ordinary  and  reasonable,  such  as  men  of  business  usually  exercise  when  their 
interest  depends  upon  correct  information.5  Thus  if  the  party  notifying 
inquires  of  persons  who,  from  their  connection  with  the  transaction  or  their 
acquaintance  with  the  party  to  be  charged,  are  likely  to  know  his  residence  or 
place  of  business,  and  are  not  interested  to  mislead  the  party  making  the  inquiry, 


reside  at  his  temporary  place  of  residence, 
notice  there  will  be  insufficient.  Thus  where 
notice  was  left  at  the  dwelling  house  of  a 
member  of  Congress  in  Washington  after 
the  adjournment  of  Congress  and  after  he  had 
left  the  city,  notice  there  was  held  to  be  in- 
sufficient. Bayly  v.  Chubb,  16  Gratt.  (Va.) 
284. 

In  the  same  way,  where  the  party  to  be 
charged  has  a  residence  in  the  country  at 
which  he  resides  during  the  summer  months, 
notice  sent  to  that  place  at  another  season  of 
the  year  will  not  be  sufficient  though  the 
paper  was  drawn  and  bore  date  at  that  place. 
Runyon  v.  Montfort,  Busb.  L.  (N.  Car.)  371. 

1  Notice  Sent  to  Permanent  Domicil  Sufficient. 
— Stewart  v.  Eden,  2  Cai.  (N.  Y.)  121,  2  Am. 
Dec.  222.  See  also  Isbell  v.  Lewis,  98  Ala. 
550,  citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  415. 

2.  Notice  to  Domicil — Temporary  Residence 
Elsewhere  Known. — Marr  v.  Johnson,  9  Yerg. 
(Tenn.)  1.  In  this  case  it  was  held  that  notice 
sent  to  the  place  of  residence  in  his  district 
of  a  member  of  Congress  was  good  although 
he  was,  at  the  time  the  notice  was  sent,  at 
Washington  city,  attending  to  the  discharge 
of  his  official  duties,  and  although  the  party 
giving  notice  was  cognizant  of  that  fact. 

3.  Place  Visited  for  Temporary  or  Special  Pur- 
pose.— Thus  the  fact  that  a  drawer  or  in- 
dorser  goes  from  his  place  of  residence  or 
business  to  a  distant  city  to  dispose  of  prop- 
erty, which  occupies  him  there  for  three 
weeks,  has  been  held  not  to  warrant  the 
sending  of  notice  to  that  city.  Walker  v. 
Stetson,  14  Ohio  St.  89,  84  Am.  Dec.  362. 

Whether  the  sending  notice  to  a  place  at 
which  the  party  to  be  notified  is  to  remain 
temporarily  is  proper,  is  a  question  for  the 
court,  where  the  facts  are  ascertained. 
Walker  v.  Stetson,  14  Ohio  St.  89,  84  Am. 
Dec.  362. 

4.  Notice  to  Former  Residence  or  Place  of  Bus- 
iness after  Removal. — Saco  Nat.  Bank  v.  San- 
born, 63  Me.   343,  18  Am.  Rep.  224;  New 


York  Belting,  etc.,  Co.  v.  Ela,  61  N.  H.  352; 
Ward  v.  Perrin,  54  Barb.  (N.  Y.)  89;  Harris 
v.  Memphis  Bank,  4  Humph.  (Tenn.)  519. 
See  also  Cornett  v.  Hafer,  43  Kan.  63. 

In  Utica  Bank  v.  Phillips,  3  Wend.  (N.  Y.) 
408,  the  rule  as  stated  in  the  text  seems  to 
have  been  limited  to  paper  having  the  usual 
time  of  bankable  paper  to  run. 

But  in  Requa  v.  Collins,  51  N.  Y.  147,  Earl, 
C,  said:  "  I  think  it  would  not  be  unreason- 
able to  hold  that  in  all  cases,  no  matter  how 
long  the  paper  has  to  run,  a  notice  of  protest 
addressed  to  the  indorser  at  the  place  where 
he  resided  when  he  made  the  indorsement 
should  be  sufficient  to  charge  him  although 
he  may  have  changed  his  residence."  See 
also  Ward  v.  Perrin,  54  Barb.  (N.  Y.)  89. 

Removal  under  Circumstances  of  Peculiar  No- 
toriety.— Where  the  indorser  to  be  charged 
had  changed  his  residence  some  five  months 
before  protest,  under  circumstances  of  pecul- 
iar notoriety,  it  was  held  that  a  notice  to  the 
former  residence  of  the  indorser  was  insuffi- 
cient. Planters'  Banki'.  Bradford,  4  Humph. 
(Tenn.)  39. 

Presumed  Knowledge  of  Removal. — In  Mc- 
Veigh v.  Allen,  29  Gratt.  (Va.)  596,  it  was 
said  by  the  court  that  'where  the  holder  and 
indorser  reside  nearto  each  other  in  a  small 
city  like  Alexandria,  the  jury  may  presume 
from  the  proximity  of  the  parties,  the  fre- 
quency of  their  communication,  and  the  cir- 
cumstances of  notoriety  attending  the  re- 
moval, that  the  holder  was  apprised  of  the 
change  of  domicil. 

5.  Reasonable  Diligence  Necessary  in  Inquir- 
ing for  Residence. — Harris  v.  Robinson,  4 
How.  (U.  S.)  345;  Utica  Bank  v.  Bender,  21 
Wend.  (N.  Y.)  645,  34  Am.  Dec.  281. 

What  Constitutes  Reasonable  Diligence  in  in- 
quiring for  the  residence  or  place  of  business 
of  the  party  to  be  charged,  where  there  is  no 
dispute  as  to  the  facts  of  the  case,  is  a  ques- 
tion of  law.  Utica  Bank  v.  Bender,  21  Wend. 
(N.  Y.)  643,  34  Am.  Dec.  281 ;  Spencer  v.  Salina. 
Bank,  3  Hill  (N.  Y.)  520. 
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and  he  in  good  faith  acts  upon  the  information  so  obtained  in  sending  the 
notice,  the  party  to  be  charged  will  be  liable  notwithstanding  the  notice  may 
have  been  sent  to  the  wrong  place.1 


1 .  Notice  Sent  to  Wrong  Place  after  Due  Inquiry 

—  United  States. — Harris  v.  Robinson,  4  How. 
(U.  S.)  336;  Lambert  v.  Ghiselin,  9  How.  (U. 
S.)  552. 

Calijornia. — Garver  v.  Downie,  33  Cal.  176. 

Connecticut. — Bartlett  v.  Isbell,  31  Conn. 
296,  83  Am.  Dec.  146. 

Maine. — Barker  v.  Clark,  20  Me.  156;  Saco 
Nat.  Bank  v.  Sanborn,  63  Me.  342,  18  Am. 
Rep.  224. 

Maryland. — Columbia  Bank  v.  Magruder, 
6  Har.  &  J.  (Md.)  172,  14  Am.  Dec.  271. 

Massachusetts. — Cabot  Bank  v.  Russell,  4 
Gray  (Mass.)  171;  Wood  v.  Corl,  4  Met. 
(Mass.)  203. 

Missouri. — Gilchrist  v.  Donnell,  53  Mo.  591. 

New  Hampshire. — Brighton  Market  Bank 
v.  Philbrick,  40  N.  H.  506. 

New  York. — Utica  Bank  v.  Davidson,  5 
Wend.  (N.  Y.)  588;  Utica  Bank  v.  Bender, 
21  Wend.  (N.  Y.)  643,  34  Am.  Dec.  281;  Requa 
v.  Collins,  51  N.  Y.  149;  Gawtry  v.  Doane,  51 
N.  Y.  84. 

Tennessee. — Farmers',  etc.,  Bank  v.  Harris, 
2  Humph.  (Tenn.)  311;  Dunlapz/.  Thompson, 
5  Yerg.  (Tenn.)  67. 

If  the  holder  makes  sufficient  inquiry  and 
receives  information  on  which  he  has  a  right 
to  rely,  a  mistake  as  to  the  nearest  or  usual 
post-office  will  not  discharge  the  party  to  be 
notified.  Columbia  Bank  v.  Magruder,  6 
Har.  &  J.  (Md.)  172,  14  Am.  Dec.  271. 

Notice  Sent  on  Information  of  Parties  to  Paper. 
—Where  the  holder  of  a  note  received  infor- 
mation as  to  the  residence  of  the  party  to  be 
charged  from  the  maker  of  the  note,  and  ad- 
dressed the  notice  accordingly,  it  was  held 
to  be  sufficient  although  it  was  sent  to  the 
wrong  place.  Garver  v.  Downie,  33  Cal.  176; 
Gawtry  v.  Doane,  51  N.  Y.  84. 

In  the  same  way  the  party  notifying  may 
act  upon  information  received  by  a  person 
who  presented  a  note  for  discount,  such  per- 
son being  the  agent  of  the  maker  in  present- 
ing the  note  to  the  bank.  Utica  Bank  v. 
Davidson,  5  Wend.  (N.  Y.)  588. 

The  same  rule  applies  where  the  informa- 
tion as  to  the  residence  of  the  first  indorser 
of  a  note  is  received  from  the  second  indorser. 
Ransom  v.  Mack,  2  Hill  (N.  Y.)  588,  38  Am. 
Dec.  602. 

Notice  on  Information  of  Frienus  and  Connec- 
tions.—Notice  sent  to  the  wrong  place  on  the 
information  of  friends  and  connections  of  the 
party  to  be  charged  has  been  held  to  be 
sufficient.  Saco  Nat.  Bank  v.  Sanborn.  63 
Me.  340,  18  Am.  Rep.  224.  See  also  Requa  v. 
Collins,  51  N.  Y.  144. 

Inquiring  of  Persons  Occupying  Former  Resi- 
dence of  Party  to  be  Charged. — Also  where  the 
holder  went  to  the  former  residence  of  the 
party  to  be  charged  and  was  erroneously  in- 
formed by  persons  there  as  to  where  the 
party  at  that  time  resided,  it  was  held  that 
notice  sent  to  the  place  designated  was  suffi- 
cient.   Barker  v.  Clark.  20  Me.  156. 

Notice  on  Information  of  Keeper  of  Hotel  Pat- 


ronized by  Party. — Where  a  notary  in  Nash- 
ville, the  place  of  dishonor,  inquired  at  the 
Nashville  Inn  as  to  the  place  of  residence  of 
the  party  to  be  charged,  the  inn  being  the 
place  at  which  he  always  stopped  when  in 
Nashville,  and  was  informed  by  the  keeper 
of  the  inn  that  Paris,  Tennessee,  was  his 
residence,  notice  sent  to  that  place  was  held 
sufficient.  Dunlap  v.  Thompson,  5  Yerg. 
(Tenn.)  67.  See  also  Brighton  Market  Bank 
v.  Philbrick,  40  N.  H.  506. 

Instances  of  Lack  of  Diligence. — Where  the 
notice  is  sent  to  the  wrong  place  and  there  is 
no  proof  of  any  inquiry  made  of  any  person 
whatever  as  to  the  right  place,  the  notice 
will  be  insufficient.  Moore  v.  Hardcastle,  11 
Md.  486. 

Also  it  has  been  held  that  where  a  notary 
had  ascertained  from  proper  persons  that 
the  residence  of  an  indorser  of  a  note  was 
in  a  certain  county,  but  failed  to  obtain  from 
them  information  as  to  his  actual  or  nearest 
post-office,  notice  sent  to  a  wrong  post-office 
was  insufficient  where  it  appeared  that  cor- 
rect information  might  have  been  received 
from  the  maker  of  the  note,  who  was  known 
by  the  notary  to  be  a  near  neighbor.  Whit- 
ridge  v.  Rider,  22  Md.  548. 

Moreover,  where  the  cashier  of  the  bank 
at  which  a  note  was  left  for  collection  in- 
quired of  a  person  having  temporary  charge 
of  the  post-office  in  the  town  where  the  bank 
was  established,  as  to  the  residence  of  the 
party  to  be  charged,  it  was  held  that  a  notice 
sent  to  the  wrong  place  on  information  thus 
acquired  did  not  show  sufficient  diligence,  it 
not  appearing  that  the  person  giving  the  in- 
formation was  a  fit  person  of  whom  to  make 
such  an  inquiry.  Phipps  v.  Chase,  6  Met. 
(Mass.)  491. 

Also  notice  sent  to  the  wrong  place  by  a 
bookkeeper  in  the  bank  at  which  the  note 
was  payable,  on  information  of  the  cashier 
and  of  certain  directors  of  the  bank,  has  been 
held  to  be  insufficient.  Utica  Bank  v.  De  Mott, 
13  Johns.  (N.  Y.)  432.  See  also  Sweet  v. 
Woodin,  72  Mich.  393. 

Information  Received  from  City  Directory.— 
Under  statute  in  New  York  requiring  diligent 
inquiry  as  to  the  residence  or  place  of  busi- 
ness of  the  party  to  be  charged,  it  has  been 
held  that  merely  following  the  address  of  the 
party  to  be  charged ,  given  in  a  city  directory, 
is  not  sufficient  without  further  inquiry. 
Greenwich  Bank  v.  Dc  Groot,  7  Hun  (N.  Y.) 
210;  Bacon  v.  Hanna,  137  N.  Y.  379.  Ser 
also  Hacr  v.  Leppert,  12  Hun  (N.  Y.)  516. 

Necessity  of  Inquiry  of  Holder  by  a  Notary.— 
In  Lawrence  v.  Miller,  16  N.  Y.  235,  it  was 
held  that  the  holder  of  a  promissory  note  or 
bill  of  exchange  is  presumed,  in  the  absence 
of  proof  to  the  contrary,  to  know  the  present 
residence  of  his  immediate  indorser,  and  is 
bound  to  communicate  his  information  to  ani 
agent  who  may  be  employed  to  charge  such 
indorser  with  notire  of  the  nonpayment  ol 
the  paper,  and   that  consequently  where  it. 
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Proper  Place  Subsequently  Ascertained — Whether  Second  Notice  Necessary.- — But  it  has  been 

held  by  the  Supreme  Court  of  the  United  States  that  if  the  party  giving  notice 
has  once  used  due  diligence  to  learn  the  residence  or  place  of  business  of  the 
party  to  be  charged,  and  has  sent  notice  in  accordance  with  the  information 
received,  though  erroneous,  subsequent  notice  as  to  the  true  residence  or  place 
of  business  will  not  render  it  necessary  for  him  to  send  a  second  notice.1 
1  [owever,  a  contrary  view  has  been  adopted  in  New  York.9 

(e)  Deposit  in  Holder's  Post-office  where  Proper  Place  cannot  be  Ascertained. — It  has  been 
held  that  where  diligent  inquiry  has  been  made  for  the  residence  or  place  of 
business  of  the  party  to  be  charged,  but  without  success,  notice  addressed  to 
the  party  to  be  charged,  and  deposited  in  the  post-office  at  the  holder's  place 
of  residence,  will  be  sufficient.3 

(f)  Where  Party  Directs  Notice  to  be  Sent  to  Certain  Place. — The  party  giving  notice 
fulfils  his  duty  if  he  sends  the  notice  to  the  place  which  the  party  to  be 
charged  has  held  out  as  the  place  at  which  he  is  likely  to  be  found  for  the 
purpose  of  receiving  notice.4 

Place  Specified  in  Conjunction  with  Indorsement. — Thus  where  the  name  of  a  place  is 
annexed  to  the  indorsement  of  a  party  to  a  bill  or  note,  it  is  an  implied  direc- 
tion, and  will  authorize  the  holder  to  send  the  notice  to  that  place.5 


appeared  that  a  notary  had  sent  notice  to  a 
wrong  place  without  having  made  any  in- 
quiry of  the  holder,  the  notice  was  insuffi- 
cient. To  the  same  effect  see  Paterson  Bank 
v.  Butler,  12  N.  J.  L.  268;  Fitler  v.  Morris,  6 
Whart.  (Pa.)  415;  Earnest  v.  Taylor,  25  Tex. 
Supp  37. 

Whether  Due  Diligence  of  Holder  will  Inure 
to  the  Benefit  of  Other  Parties. — It  has  been 
held  that  although  a  notice  sent  on  erroneous 
information  to  the  wrong  place  may  consti- 
tute due  diligence  in  the  case  of  the  party 
giving  notice,  yet  such  diligence  will  not 
inure  to  the  benefit  of  prior  parties  having 
knowledge  of  the  true  residence  or  place  of 
business.  Beale  v.  Parrish,  20  N.  Y.  407,  75 
Am.  Dec.  414. 

But  in  a  case  where  paper  was  placed  in 
the  hands  of  a  bank  for  collection,  it  was 
held  that  where  the  notary  giving  notice,  and 
the  holder  for  collection, were  ignorant  of  the 
place  of  residence  or  business  of  the  party  to 
be  charged,  and  the  notary  sent  notice  to  the 
wrong  place  upon  information  of  a  person 
likely  to  know,  this  was  due  diligence  though 
the  owner  knew  the  true  residence  or  place 
of  business.  Bartlett  v.  Isbell,  31  Conn.  296, 
83  Am.  Dec.  146.  But  in  such  case  it  has 
been  said  that  an  inquiry  of  the  owner  would 
be  necessary  where  the  owner  resided  in  the 
same  place  with  the  notary  and  knew  the 
residence  or  place  of  business  of  the  party  to 
be  charged,  and  the  notary  knew  who  the 
owner  was.  Harris  v.  Robinson,  4  How.  (U. 
S.)  336.  In  this  case,  however,  the  evidence 
showed  that  the  notary  did  not  know  the 
owner,  and  that  the  owner  did  not  know  the 
residence  of  the  party  to  be  charged,  and 
therefore  that  due  diligence  appeared. 

1.  Lambert  v.  Ghiselin,  9  How.  (U.  S.)  552. 

2.  Beale  v.  Parrish,  20  N.  Y.  407,75  Am. 
Dec.  414. 

3.  When  Residence  cannot  be  Found — Deposit 
in  Post-office. — Vigers  v.  Carlon,  14  La.  89, 
33  Am.  Dec.  575;  Peet  v.  Zanders,  6  La.  Ann. 
364;  Jamison  v.  Pothaus,  26  La.  Ann.  63; 
Staylor  v.  Ball,  24  Md.  199;  Hunt  v.  Maybee, 
7  N.  Y.  266. 


The  rule  laid  down  in  the  text,  however, 
will  not  apply  where  the  inquiry  made  was 
not  shown  to  be  of  sufficient  diligence.  Hill 
v.  Varrell,  3  Me.  233;  Peirce  v.  Pendar,  5 
Met.  (Mass.)  352;  Gilchrist  v.  Donnell,  53 
Mo.  591;  Haly  v.  Brown,  5  Pa.  St.  178. 

As  to  the  necessity  of  notice  where  place 
ofresidenceorplaceofbusiness  of  partytobe 
charged  cannot  be  found,  seetnfra,  this  title, 
Excuses  for  Want  of  Presentment,  Protest,  and 
Notice. 

4.  Where  Party  Directs  Notice  to  be  Sent  to 
Certain  Place. — Berridge  v.  Fitzgerald,  L.  R. 
4  Q.  B.  639;  Shelton  v.  Braithwaite,  8  M.  & 
W.  252;  Eastern  Bank  v.  Brown,  17  Me.  356; 
Crowley  v.  Barry,  4  Gill  (Md.)  194.  See  also 
Hodges  v.  Gait,  8  Pick.  (Mass.)  251. 

Thus  where  it  was  in  proof  that  the  defend- 
ant had  directed  his  letters  to  be  sent  to  M., 
where  he  had  an  agent  who  would  deliver 
letters  there  arriving  to  him,  and  it  was  also 
in  proof  that  the  defendant  received  letters 
at  a  post-office  four  miles  nearer  his  resi- 
dence than  M.,  he  cannot  set  up  want  of  due 
diligence  in  sending  his  notice  of  protest  to 
him  at  M.  Crowley  v.  Barry,  4  Gill  (Md.) 
194. 

Party  Estopped  by  Conduct  to  Deny  Place  of 
Residence. — Also  if  the  party  to  be  charged 
holds  himself  out  to  the  public,  or  allows 
others  to  hold  him  out  to  the  public,  as  a 
resident  of  a  certain  place,  as  by  permitting 
himself  to  be  chosen  director  of  a  bank  of 
that  place,  and  president  of  the  same  and 
acting  as  such  by  signing  its  bills,  and  thereby 
deceives  the  parties  giving  him  notice,  he  is 
estopped  to  deny  the  fact,  and  notice  sent  to 
that  place  will  be  sufficient.  Lewiston  Falls 
Bank  v.  Leonard,  43  Me.  144,  69  Am.  Dec.  49. 

5.  Place  Specified  in  Conjunction  with  Indorse- 
ment.— Peters  v.  Hobbs,  25  Ark.  67,  91  Am. 
Dec.  529;  Morris  v.  Husson,  4  Sandf.  (N.  Y.) 
93,  8  N.  Y.  204;  Carter  v.  Union  Bank,  7 
Humph.  (Tenn.)  548,  46  Am.  Dec.  89;  Far- 
mers', etc.,  Bank  v.  Battle,  4  Humph.  (Tenn.) 
86;  Davis  v.  State  Bank,  4  Sneed  (Tenn.)  390. 

Necessity  of  Sending  Notice  to  Place  Desig- 
nated.—  In  Bartlett  v.  Robinson,  39  N.  Y.  190, 
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(g)  Notice  Addressed  to  Place  of  Date  of  Paper — Notice  Addressed  to  Drawer  at  Place  where  Bill 

is  Dated. — In  England  it  has  been  held  that  if  a  bill  is  dated  at  a  particular  place, 
a  notice  addressed  to  the  drawer  at  that  place  will  be  sufficient,  though  if 
inquiry  had  been  made  of  the  acceptor  it  would  have  been  ascertained  that 
the  drawer  resided  elsewhere.1  But  in  the  United  States  the  prevailing  rule  is, 
that  if  notice  is  sent  to  the  drawer  at  the  place  where  the  bill  is  dated,  and  his 
residence  is  shown  to  be  elsewhere,  then  it  must  appear  that  due  diligence 
to  ascertain  the  residence  was  exercised.2 

Notice  Addressed  to  Indorser  at  Place  of  Date  of  Paper. — It  seems  to  be  the  doctrine 
in  this  country  that  the  place  of  date  of  a  bill  or  note  will  not  be  prima  facie 
presumed  to  be  the  place  of  residence  of  an  indorser.3  But  it  is  well  settled 
that  if  the  holder  of  a  bill  or  note  is  ignorant  of  the  place  where  the  indorser 
resides  and  cannot  ascertain  it  after  diligent  inquiry,  notice  sent  to  the  place 
where  the  paper  bears  date  will  be  sufficient.4 

(3)  Place  Immaterial  where  Notice  is  Received. — If  the  notice,  though  left 
at  or  sent  to  an  improper  place,  was  nevertheless  in  point  of  fact  received  in 
due  time  by  the  party  to  be  charged,  and  this  is  proved,  or  could  from  the 
evidence  in  the  cause  be  properly  presumed  by  the  jury,  it  is  sufficient  in 
point  of  law  to  charge  him.5 


Woodruff,  J.,  said  that  "such  designation 
should  be  deemed  a  qualification  of  the  in- 
dorsement, and  import  that  notice  shall  be 
personal  or  by  delivery  at  the  place  desig- 
nated." 

1.  Notice  to  Drawer  at  Place  where  Bill  is 
Dated  English  Rule. — Burmester  v.  Barron, 
17  Q.  B.  828,  79  E.  C.  L.  828.  In  this  case  the 
bill  was  drawn  with  the  address  "  London," 
and  Coleridge,  J.,  said:  "Prima  facie  here 
'  London  '  was  the  place  where  the  drawer 
was  to  be  found.  He  is  not  entitled  to  say, '  If 
you  had  inquired  somewhere  else  you  would 
have  been  told  where  I  was  to  be  met  with.'  " 
See  also  Clarke  v.  Sharpc,  3  M.  &  W.  166. 

2.  American  Rule  as  to  Notice  Sent  to  Place  of 
Date  of  Bill.  —  Barnwell  v.  Mitchell,  3  Conn. 
101;  Hill  v.  Varrell,  3  Me.  233;  Lovvery  v. 
Scott,  24  Wend.  (N.  Y.)  358,  35  Am.  Dec.  627; 
Fitler  v.  Morris,  6  Whart.  (Pa.)  406;  Earnest 
v.  Taylor,  25  Tex.  Supp.  37.  See  also  Pierce 
v.  Struthers,  27  Pa.  St.  252. 

In  Lowery  v.  Scott,  24  Wend.  (N.  Y.)  358, 
35  Am.  Dec.  627,  Bronson,  J.,  said:  "Al- 
though there  may  be  a  slight  presumption 
that  the  drawer  resides  at  the  place  where 
the  bill  purports  to  have  been  made,  it  can- 
not be  very  strong,  for  it  is  matter  of  com- 
mon experience  that  men  draw  bills  when 
absent  from  home  on  business  or  for  pleas- 
ure, and  date  them  at  the  place  where  they 
are  drawn." 

Alabama. — The  rule  as  stated  in  the  text 
was  atone  time  the  rule  in  Alabama.  Foard 
v.  Johnson,  2  Ala.  506,  36  Am.  Dec.  421;  Ty- 
son v.  Oliver,  43  Ala.  458.  Compare  Robinson 
V.  Hamilton,  4  Stew,  it  P.  (Ala.)  01. 

But  the  doctrine  in  that  state  has  now  been 
extended,  and  it  is  held  that  notice  sent  to 
the  place  of  date  of  the  bill  will  not  be  alone 
sufficient  evidence  of  diligence,  although  no 
evidence  appears  that  the  party  resided  else- 
where.   Spraguc  v.  Tyson,  14  Ala.  340. 

Residence  Known  to  Bo  Elsewhoro. —  In  Fishei 
V.  Evans,  5  Binn.  (Pa.)  541,  it  was  held  that  a 
n < ■  1 H  <•  addressed  to  the  drawer  at  the  place 
of  date  of  u   bill  was  Insufficient  where  the 


party  giving  notice  knew  that  the  drawer's 
residence  was  elsewhere. 

3.  Place  of  Date  of  Paper  Not  Prima  Facie  Pre- 
sumed to  Be  Indorser's  Residence. — Lowery  v. 
Scott,  24  Wend.  (N.  Y.)  358,  35  Am.  Dec. 
627;  Spencer  v.  Salina  Bank,  3  Hill  (N.  Y.) 
520;  Lawrence  v.  Miller,  16  N.  Y.  235.  Com- 
pare Page  v.  Prentice,  5  B.  Mori.  (Ky.)  7. 

4.  Notice  Sent  to  Place  of  Date  Sufficient  after 
Due  Diligence.— Branch  of  State  Bank  v. 
Peirce,  3  Ala.  321;  Preston  v.  Daysson,  7  La. 
7;  Sasscer  v.  Whitely,  10  Md.  98,  69  Am.  Dec. 
126.  See  also  Utica  Bank  v.  Davidson,  5 
Wend.  (N.  Y.)  587. 

In  Spencer  v.  Salina  Bank,  3  Hill  (N.  Y.) 
520,  inquiry  was  shown  to  have  been  made, 
but  it  was  held  not  to  be  evidence  of  due 
diligence.  See  also  Runyon  v.  Montfort, 
Busb.  L.  (N.  Car.)  371. 

5.  Place  Immaterial  where  Notice  is  Actually 
Received.  — U.  S.  Bank  v.  Corcoran,  2  Pet.  (U. 
S.)  121;  Moreland  v.  Citizens'  Sav.  Bank 
(Ky.  1895),  30  S.  W.  Rep.  637;  Bradley  v. 
Davis,  26  Me.  52;  Cornett  v.  Hafer,  43  Kan. 
63.  citing  2  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  419. 

Thus  where  the  notice  was  posted  on  the 
day  of  the  maturity  of  the  note,  addressed  to 
E.,  where  the  indorser  had  formerly  resided, 
and  was  thence  forwarded  on  the  following  day 
by  the  mail  of  the  same  hour  to  C,  where  the 
indorser  then  resided  and  where  he  received 
it,  it  was  held  that  the  notice  was  sufficient. 
North  Bennington  First  Nat.  Bank  Wood, 
51  Vt.  471,  31  Am.  Rep.  692. 

In  Pennsylvania  it  was  held  that  where  the 
parties  resided  in  the  same  place,  but  the 
party  to  be  charged  was  absent  from  home 
and  notice  was  sent  to  him  by  mail  without 
any  previous  direction,  and  he  actually  re- 
ceived it  as  soon  as  or  sooner  than  if  left  at  his 
place  of  business,  and  he  was  not  in  any  way 
prejudiced  thereby,  it  was  a  good  notice, 
and  this  though  he  rrrcived  it  one  day  later 
than  he  would  have  been  entitled  to  receive 
it  had  he  been  at  home.  Die  ken  v.  Hull,  87 
Pa.  St.  379. 
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5.  Excuses  for  Want  of  Presentment,  Protest,  and  Notice— a.  Drawing  with- 
out Having  Effects  in  Hands  of  Drawee. — It  may  be  stated  as  a  general, 
rule,  that  where  the  drawer  has  no  effects  in  the  hands  of  the  drawee  he  has 
no  right  to  expect  payment  of  him,  and  hence  will  not  be  discharged  in  case 
of  want  of  presentment  or  notice  of  dishonor.1 


1.  Want  of  Presentment  Excused  by  Want  of 
Effects  in  Hands  of  Drawee. — In  the  following 
cases  it  was  held  that  want  of  funds  in  the 
hands  of  the  drawee  dispensed  with  the  ne- 
cessity for  presentment: 

England. — Terry  v.  Parker,  6  L.  J.  N.  S. 
249;  Wirth  v.  Austin,  L.  R.  10  C.  P.  689. 

United  States. — Olshausen  v.  Lewis,  I  Biss. 
(U.  S.)4i9- 

Arkansas. — McRae  v.  Rhodes,  22  Ark.  315; 
Harrison  v.  Trader,  29  Ark.  85. 

Massachusetts. —  Kinsley  v.  Robinson,  21 
Pick.  (  Mass.)  327. 

Michigan. — Compton  v.  Blair,  46  Mich.  1. 

New  York. — Dollfus  v.  Frosch,  1  Den.  (N. 
Y.)  367;  Ross  v.  Bedell,  5  Duer  (N.  Y.)  462. 

Ohio. — Miser  v.  Trovinger,  7  Ohio  St.  281. 

Tennessee. — American  Nat.  Bank  v.  Junk 
Bros.  Lumber,  etc.,  Co.  (Tenn.  1895),  30  S. 
W.  Rep.  753,  citing  2  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  399. 

Contra. — But  the  rule  of  the  text  has  been 
denied  in  Louisiana.  English  v.  Wall,  12 
Rob.  (La.)  132. 

In  Cruger  v.  Armstrong,  3  Johns.  Cas.  (N. 
Y.)  5,  2  Am.  Dec.  126,  Radcliff,  J.,  said: 
"The  want  of  funds  may  excuse  the  want  of 
notice  of  the  nonpayment,  but  it  cannot  be  a 
reason  to  dispense  with  the  presentment  or 
demand  of  payment.  The  drawees  without 
funds  might  have  paid  it  for  the  honor  of  the 
drawers."  But  for  the  present  doctrine  in 
New  York,  see  the  note  immediately  above. 

Want  of  Notice  Excused  by  Want  of  Effects  in 
Hands  of  Drawee — General  Rule.  —  In  the  fol- 
lowing cases  the  rule  of  the  text  was  held  to 
apply  to  notice: 

England. — Bickerdike  v.  Bollman,  1  T.  R. 
405:  Rogers  v.  Stephens,  2  T.  R.  713;  Clar- 
idge  v.  Dalton,  4  M.  &  S.  226. 

United  States. — Dickins  v.  Beal,  10  Pet.  (U. 
S.)  572. 

North  Carolina.  v.  Stanton,  1  Hayw. 

(N.  Car.)  312. 

Pennsylvania. —  Wollenweber  v.  Ketterli- 
nus,  17  Pa.  St.  389.  . 

Tennessee. — Oliver f.State  Bank, 11  Humph. 
(Tenn.)  74.  See  also  Golladay  v.  Bank  of 
the  Union,  2  Head  (Tenn.)  57. 

Texas. — Armendiaz  v.  Serna,  40  Tex.  291. 

Thus  notice  has  been  held  to  be  unneces- 
sary where  the  drawer  drew  a  bill  on  funds 
which  were  to  be  received  under  a  contract, 
but  which  on  account  of  the  neglect  of  the 
drawer  were  not  due,  these  facts  being 
known  to  him.  Wollenweber  v.  Ketterlinus, 
17  Pa.  St.  389. 

Funds  in  Hands  of  Drawee  Payable  to  Drawer 
as  Executor. — In  Yongue  v.  Ruff,  3  Strobh. 
L.  (S.  Car.)  311,  it  was  held  that  funds  in  the 
hands  of  the  drawee  payable  to  the  drawer 
as  executor  will  not  entitle  the  drawer  to 
notice  of  nonpayment  when  he  sues  in  his 
individual  capacity. 

Funds  of  Drawer  in  Hands  of  Drawee  Not  Sub- 


ject to  Draft.— Moreover,  where  the  drawer 
has  effects  in  the  hands  of  the  drawee,  but 
they  are  not  such  as  could  be  properly  set 
against  the  drawing,  as  where  he  has  sup- 
plied the  drawee  with  goods  upon  credit,  he 
will  not  be  discharged  by  want  of  notice 
where  the  bill  is  drawn  before  the  credit  ex- 
pires.   Claridge  v.  Dalton,  4  M.  &  S.  226. 

Want  of  Effects  as  Excusing  Want  of  Protest. — ■ 
Want  of  effects  in  the  hands  of  the  drawee 
may  excuse  the  holder's  failure  to  make  pro- 
test. Legge  v.  Thorpe,  12  East  171.  In  this 
case  Lord  Ellenborough,  C.J.,  said:  "  If  no- 
tice to  the  drawer  of  nonacceptance  be  not 
necessary  for  want  of  his  having  effects  in 
the  hands  of  the  drawee,  neither  is  that  spe- 
cial mode  of  notifying  the  dishonor,  called  a 
protest,  necessary." 

Rule  as  to  Indorser  of  a  Bill. — The  rule  that 
want  of  effects  in  the  hands  of  the  drawee 
will  excuse  presentment  and  notice  so  far  as 
the  drawer  is  concerned  does  not  apply  to 
an  indorser  of  the  bill.  Wilkes  v.  Jacks, 
Peake  N.  P.  202;  Ramdulollday  v.  Darieux, 
4  Wash.  (U.  S.)  61;  Ralston  v.  Bullitts,  3 
Bibb  (Ky.)  261;  Scarborough  v.  Harris,  1 
Bay  (S.  Car.)  177,  1  Am.  Dec.  609. 

If  there  Are  Effects  of  the  drawer  in  the 
hands  of  the  drawee,  he  will  be  entitled  to 
notice  although  he  is  indebted  to  the  drawee 
to  a  much  larger  amount  than  the  funds 
upon  which  the  bill  was  drawn,  Blackhan 
v.  Doren,  2  Campb.  503;  or  although  the 
drawee  at  the  time  informed  the  drawer  that 
he  was  unable  to  provide  for  the  bill,  and  it 
was  understood  between  them  that  the  drawer 
was  to  provide  for  it.  Staples  v.  Okines,  1 
Esp.  N.  P.  333.  See  also  Prideaux  v.  Collier, 
2  Stark.  57,  3  E.  C.  L.  315;  Clegg  v.  Cotton,  3 
B.  &  P.  239;  Cedar  Falls  Co.  v.  Wallace,  83 
N.  Car.  229. 

The  Attachment  of  the  Effects  of  the  drawer 
in  the  hands  of  the  drawee,  after  the  bill  was 
drawn  and  before  it  was  presented  for  sxcept- 
ance,  will  not  dispense  with  the  necessity  of 
notice  of  the  nonacceptance.  Stanton  v. 
Blossom,  14  Mass.  116,  7  Am.  Dec.  198. 

Withdrawing  Funds  from  Hands  of  Drawee. — 
If  at  the  time  of  drawing  the  bill  the  drawer 
had  effects  in  the  hands  of  the  drawee,  but 
before  the  maturity  of  the  bill  withdrew 
them  (Rhett  v.  Poe,  2  How.  (U.  S.)  457;  see 
Cashman  v.  Harrison,  90  Cal.  297,  and  Conroy 
v.  Warren,  3  Johns.  Cas.  (N.  Y.)  25q,  2  Am. 
Dec.  156;  compare  Orr  v.  Maginnis,7  East  359); 
or  if  he  intercepts  funds  before  they  reach  the 
drawee  (Valk  v.  Simmons,  4  Mason  (U.  S.) 
113;  see  also  Schuchardt  v.  Hall,  36  Md. 
591,  11  Am.  Rep.  514),  he  thereby  commits  a 
fraud,  and  will  not  be  entitled  to  demand  and 
notice.  But  it  is  not  sufficient  for  this  pur- 
pose to  show  that  the  drawer  withdrew  his 
funds  after  the  time  that  the  bill  ought  to 
have  been  presented.  Adams  v.  Darby,  28. 
Mo.  162,  75  Am.  Dec.  115. 
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Where  Drawer  Has  Reasonable  Expectation  that  Bill  will  be  Honored. — But  the  want  or 
insufficiency  of  funds  in  the  hands  of  the  drawee  will  be  no  excuse  for  the 
omission  of  these  formalities  if  from  other  considerations  the  drawer  may 
reasonably  entertain  an  expectation  that  the  bill  will  be  honored.'  Thus  if 
the  drawer  has  made  or  is  making  a  consignment  to  the  drawee  and  draws 
before  the  consignment  comes  to  hand,2  or  if  there  is  an  open  account  or  a 
fluctuating  balance  between  them,3  or  if  the  drawee  has  been  in  the  habit  of 


1.  Want  of  Funds  where  there  Is  Reasonable 
Expectation  that  Bill  will  be  Honored. — French 
*.  Columbia  Bank,  4  Cranch  (U.  S.)  141; 
Knickerbocker  L.  Ins.  Co.  v.  Pendleton,  112 
U.  S.  708;  Joseph  v.  Salomon,  19  Fla.  623; 
Welch  v.  B.  C.  Taylor  Mfg.  Co.,  82  111.  580. 
Compare  Foard  v.  VVomack,  2  Ala.  368;  Tarver 
v.  Nance,  5  Ala.  712. 

What  Amounts  to  Reasonable  Expectation. — In 
Cathell  v.  Goodwin,  1  Har.  &  G.  (Md.)  471,  in 
delivering  the  opinion  of  the  court,  Dorsey, 
J.,  said:  "  The  reasonable  grounds  required 
by  law  are  not  such  as  would  excite  an  idle 
hope,  a  wild  expectation,  or  a  remote  proba- 
bility that  the  bill  might  be  honored,  but 
such  as  create  a  full  expectation,  a  strong 
probability,  of  its  payment;  such,  indeed,  as 
would  induce  a  merchant  of  common  pru- 
dence and  ordinary  regard  for  his  commer- 
cial credit  to  draw  a  like  bill."  See  also 
Orcar  v.  McDonald,  9  Gill  (Md.)  357,  52  Am. 
Dec.  703. 

Expectation  of  Provision  by  Third  Person. — If 
the  drawer  has  reason  to  expect  that  some 
third  person  will  provide  funds  for  the  pay- 
ment of  the  bill,  it  has  been  held  that  he  is 
entitled  to  presentment  and  notice.  Lafitte 
v.  Slatter,  6  Bing.  623,  19  E.  C.  L.  181.  See 
also  French  v.  Columbia  Bank,  4  Cranch 
(U.  S.)  141. 

Acceptance  as  Evidence  of  Reasonable  Expecta- 
tion.— According  to  some  of  the  authorities 
the  acceptance  of  a  bill  is  full  proof  that  the 
drawer  has  effects  in  the  hands  of  the  drawee 
or  that  he  has  credit  upon  him.  Pon  v. 
Kelly,  2  Hayw.  (N.  Car.)  45,  2  Am.  Dec.  617. 
See  also  Richie  v.  McCoy,  13  Smed.  &  M. 
(Miss.)  542.  But  this  doctrine  has  met  with 
disapproval.  1  Parsons  on  Notes  and  Bills 
544.  See  also  Kinsley  v.  Robinson,  21  Pick. 
(Mass.)  327;  Mobley  v.  Clark,  28  Barb.  (N. 
Y.)39o;  Hoffman  v.  Smith,  1  Cai.  (N.  Y.) 
157;  Allen  v.  King.  4  McLean  (U.  S.)  128. 

The  fart  of  acceptance  is,  however,  at 
least  a  circumstance  to  be  considered  in  de- 
termining the  question  whether  or  not  there 
is  reasonable  ground  to  expect  the  bill  to  be 
honored.  Campbell  v.  Pcttcngill,  7  Me.  126, 
20  Am.  Dec.  349;  Orcar  v.  McDonald,  9  Gill 
(Md.)  350,  52  Am.  Dec.  703. 

When  Reasonable  Expectation  a  Question  of 
Law  and  whon  of  Fact.  Whether  or  not  the 
drawer  of  a  bill  had  reasonable  grounds  to 
expert  that  his  bill  would  be  honored,  the 
farts  upon  which  that  question  arose  being 
admitted  or  undeniable,  is  conclusively  a 
matter  of  law  to  be  pronounced  by  the  court. 
Bui  if  the  farts  arc  rontrovertcd  or  the  proof 
equivocal  or  contradictory,  then  it  becomes 
a  mixed  question  of  law  and  fact,  to  be  de- 
termined by  the  jury  under  hypothetical  in- 
structions from  the  court  as  to  the  law. 
Cathell  v .  Goodwin,  1  Har.  &  G.  (Md.)  468: 


Orear  v.  McDonald,  9  Gill  (Md.)  355,  52  Am. 
Dec.  703;  Wollen  weber  v.  Ketterlinus,  17  Pa. 
St.  389. 

2.  Where  Drawer  Expects  Consignment  to 
Come  into  Drawee's  Hands. — Dickins  v.  Beal, 
10  Pet.  (U.  S.)  576;  Orear  v.  McDonald,  9 
Gill  (Md.)  350,  52  Am.  Dec.  703;  Grosvenor 
v.  Stone,  8  Pick.  (Mass.)  79. 

Insufficiency  of  Consignment  by  Reason  of  Loss. 
— And  the  consignment  will  be  a  reasonable 
ground  of  expectation  of  payment  though 
its  value  is  not  equal  to  the  amount  of  the 
bill,  in  consequence  of  loss,  Robins  v.  Gib- 
son, 3  Campb.  334;  or  depreciation  in  value, 
Robinson  v.  Ames,  20  Johns.  (N.  Y.)  146,  11 
Am.  Dec.  259;  Williams  v.  Brashear,  19  La. 
370. 

3.  Running  Account  between  Drawer  and 
Drawee. — Sec  Blackhan  v.  Doren,  2  Campb. 
503;  Hopkirk  v.  Page,  2  Brock.  (U.  S.)  20. 

Funds  in  Hands  of  Drawee  Less  than  Amount  of 
Bill.  — The  drawer  may  be  discharged  for 
want  of  presentment  and  notice  if  there  is  an 
open  account  between  him  and  the  drawee, 
and  there  is  a  balance  in  his  favor,  though  it 
is  less  than  the  amount  of  the  bill.  Thack- 
ray  v.  Blackett,  3  Campb.  164;  Lacoste  v. 
Harper,  3  La.  Ann.  385,  48  Am.  Dec.  449. 
See  also  Legge  v.  Thorpe,  12  East  171;  Hill 
v.  Norris,  2  Stew.  &  P.  (Ala.)  114. 

In  Williams  v.  Brashear,  19  La.  370,  the 
court  said :  "When  the  drawer  has  a  right  to 
expect  that  his  bill  will  be  honored,  as  when 
there  are  running  accounts  between  the 
drawer  and  drawee,  he  is  entitled  to  notice 
although  in  point  of  fact  he  had  no  funds 
in  the  hands  of  the  drawee  when  the  bill  was 
drawn."  In  this  case,  however,  it  appeared 
that  the  drawer  had  made  a  consignment  of 
molasses  to  the  drawee,  which  had  been  lost 
in  consequence  of  the  rains,  and  the  drawee 
had  accepted  the  bill. 

Where  there  was  an  account  between  the 
drawer  and  drawee  of  a  bill,  and  a  statement 
thereof  had  been  sent  by  the  drawer  to  the 
drawee  previously  to  drawing  his  bill,  show- 
ing a  balance  equal  to  the  amount  of  the  bill, 
and  this  statement  was  not  questioned  by 
the  drawee,  it  was  held  that  there  was  suffi- 
cient evidence  to  show  that  the  drawer  in 
good  faith  supposed  the  drawee  was  his 
debtor  to  the  amount  of  the  bill,  and  that  he 
was  discharged  in  the  absence  of  notice  of 
dishonor,  although  the  drawee  was  actually 
not  indebted  to  the  drawer.  Welch  v.  B.  C. 
Taylor  Mfg.  Co.,  82  III.  579. 

Drawing  aftor  Transactions  between  the  Parties 
have  Ceased.  —  But  where  a  bill  of  exchange 
was  drawn  for  ^240  3<.  71/.,  all  transactions 
between  the  parties  having  ceased,  it  was 
held  that  notice  and  protest  were  dispensed 
with,  although  the  drawees  held  in  their 
hands  a  balance  due  the  drawer  of  i6j.  i  i </. 
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accepting  bills  of  the  drawer  without  regard  to  the  state  of  their  accounts,1  or 
has  agreed  expressly  or  impliedly  to  honor  the  draft,'  or  has  in  his  hands  securi- 
ties or  other  evidences  of  debt  belonging  tothe  drawer  equal  to  the  amount  of  the 
bill,8  there  exists  a  reasonable  ground  to  expect  that  the  bill  will  be  honored. 

Time  when  Ground  of  Expectation  of  Payment  must  Exist. — It  has  been  said  that  the 
drawer  will  be  entitled  to  presentment  and  notice  when  at  the  time  of  drawing 
he  has  reason  to  expect  that  his  bill  will  be  paid.4  But  the  rule  which  is 
sanctioned  by  the  weight  of  authority  is  that  he  will  be  entitled  to  require 
these  formalities  if  at  the  time  when  the  bill  should  have  been  presented  he 
had  the  right  to  expect,  reasoning  upon  the  state  of  facts  connected  with  the 
transactions  as  they  then  existed  between  the  drawee  and  himself,  that  the 
bill  would  be  honored.5 

Burden  of  Proof  as  to  Existence  of  Effects  or  Reasonable  Expectation  of  Payment. — It  will  be 
presumed  that  the  drawee  has  effects  of  the  drawer  in  his  hands,  until  the 
contrary  appears.6  If,  however,  it  is  shown  that  the  drawee  has  no  funds  of 
the  drawer  in  his  hands,  this  is  prima  facie  an  excuse  for  want  of  presentment 
and  notice,  and  the  onus  will  then  be  on  the  drawer  to  show,  if  such  is  the 
case,  that  he  had  reasonable  ground  to  expect  that  the  bill  would  be  paid.7 


Hopkirk  v.  Page,  2  Brock.  (U.  S.)  20.  See 
also   Blankenship  v.   Rogers,   10  Ind.  333; 
•Matter  of  Brown,  2  Story  (U.  S.)  502. 

1.  Where  Bills  of  Drawer  Previously  Honored 
without  Regard  to  State  of  Accounts.— Dickins 
v.  Beal,  10  Pet.  (U.  S.)  572;  Dunbar  v.  Tyler, 
44  Miss.  1.  See  also  Adams  v.  Darby,  28  Mo. 
162,  75  Am.  Dec.  115.  Compare  Foard  v. 
Womack,  2  Ala.  368. 

Where  the  Accounts  Are  in  Litigation. — But  in 
Dollfus  v.  Frosch,  1  Den.  (N.  Y.)  367,  it  was 
held  that  the  drawer  could  not  object  to  want 
of  presentment  and  notice  where  he  had  no 
funds  in  the  hands  of  the  drawee,  but  was,  on 
the  contrary,  indebted  to  him  at  the  maturity 
of  the  bill, though  there  had  been  prior  trans- 
actions between  the  drawer  and  drawee,  and 
the  former  had  before  drawn  on  the  latter,  it 
appearing  that  when  the  bill  in  controversy 
matured  the  accounts  between  the  parties 
were  unsettled  and  in  litigation. 

2.  Express  or  Implied  Promise  to  Honor  Bill. — 
Walwyn  v.  St.  Quintin,  1  B.  &  P.  652;  Hop- 
kirk v.  Page,  2  Brock.  (U.  S.)  20;  Orear  v. 
McDonald,  9  Gill  (Md.)  350,  52  Am.  Dec.  703; 
Grosvenor  v.  Stone,  8  Pick.  (Mass.)  79. 

Thus  where  a  drawer  drew  a  bill  under  the 
express  written  authority  of  the  drawee, 
want  of  effects  in  the  hands  of  the  drawee 
was  held  to  be  insufficient  as  an  excuse  for 
want  of  notice.  Austin  v.  Rodman,  1  Hawks 
(N.  Car.)  194,  9  Am.  Dec.  630. 

Where  Drawer  Exceeds  His  Authority. — If  the 
drawer  authorized  the  drawee  to  draw  only 
against  the  cargo  of  wheat  to  be  shipped  by 
a  certain  brig,  and  the  drawer  drew  the 
bill  in  accordance  with  the  contract,  and  in- 
dorsed and  delivered  it  to  third  parties,  and  at 
the  same  time,  by  a  letter  of  hypothecation, 
lodged  a  bill  of  lading  for  the  cargo  with 
them  as  a  collateral  security  for  the  accept- 
ance and  payment  of  the  bill,  and  authorized 
them,  in  case  they  thought  it  necessary,  to 
place  such  wheat  on  its  arrival  in  the  hands 
of  other  brokers  for  immediate  sale,  and  to 
apply  the  proceeds  to  the  payment  of  the 
bill,  it  was  held  that  the  drawer  was  not  en- 
titled to  require  presentment  and  notice,  the 
drawee  not  being  bound  to  accept  without  the 


delivery  to  him  of  the  bill  of  lading.  Schu- 
chardt  v.  Hall,  36  Md.  590,  11  Am.  Rep.  514. 
See  also  Claridge  v.  Dalton,  4  M.  &  S.  226. 

Also  if  the  drawing  of  the  bill  does  not 
come  within  the  terms  of  the  contract,  as 
where  the  drawer  drew  a  bill,  and  the  contract 
between  him  and  the  person  on  whom  it  was 
drawn  was  that  the  latter  should  turn  out  to 
him  without  recourse  promissory  notes  of 
different  individuals,  proof  of  presentment 
and  notice  are  unnecessary.  Kimball  v. 
Bryan,  56  Iowa  632. 

3.  Where  Drawee  Has  Securities  Belonging  to 
Drawer. — Spooner  v.  Gardiner,  R.  &  M.  84,  21 
E.  C.  L.  386.  See  also  Ex  p.  Heath,  2  Ves.  & 
B.  240;  Campbell  v.  Pettengill,  7  Me.  126,  20 
Am.  Dec.  349. 

4.  Chief  Justice  Marshall  in  French  a. 
Columbia  Bank,  4  Cranch  (U.  S.)  141. 

5.  Robins  v.  Gibson,  3  Campb.  334;  Ham- 
mond v.  Dufrene,  3  Campb.  145;  Orear  v 
McDonald,  9  Gill  (Md.)  350,  52  Am.  Dec.  703 
Eichelberger  v.  Finley,  7  Har.  &  J.  (Md.)  381, 
16  Am.  Dec.  312. 

When  Effects  Are  to  Be  in  the  Hands  of  Drawee. 
In  Hammond  v.  Dufrene,  3  Campb.  145.  the 
question  was  as  to  when  it  was  necessary 
to  show  that  effects  of  the  drawer  were  in  the 
hands  of  the  drawee  in  order  to  entitle  the 
drawer  to  notice.  Lord  Ellenborough,  C.J., 
said:  "  I  think  the  drawer  has  a  right  to 
notice  of  the  dishonor  of  a  bill  if  he  has 
effects  in  the  hands  of  the  acceptor  at  any 
time  before  it  becomes  due." 

Receipt  of  Funds  by  Drawee  after  Maturity. — 
Where  neither  at  the  time  the  bill  was  drawn 
nor  at  its  maturity  did  the  drawee  have  in 
his  possession  any  funds  belonging  to  the 
drawer,  it  was  held  that  the  drawer  was  not 
entitled  to  notice  of  dishonor  although  after- 
wards funds  came  into  the  hands  of  the 
drawee.  Cathell  v.  Goodwin,  1  Har.  &  G. 
(Md.)  468. 

6.  Burden  of  Proof  as  to  Existence  of  Effects. 

— Baxter  v.  Graves,  2  A.  K.  Marsh.  (Ky.) 
152,  12  Am.  Dec.  374;  Golladay  v.  Bank  of 
the  Union,  2  Head  (Tenn.)  57. 

7.  Want  of  Effects  Prima  Facie  Excuse  for  Want 
of  Presentment  and  Notice. — Sullivan  v.  Dead- 
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b.  Transfer  of  Invalid  Paper. — If  a  bill  or  note  is  void,  e.g.,  as  foi 
forgery,  usury,  or  want  of  a  proper  stamp,  an  indorser  thereof  may  be  held 
liable  without  proof  of  demand  and  notice.1 

c.  Receiving  Funds  ok  Assets  of  Acceptor  or  Maker — mere  by  Agree- 
ment the  Drawer  or  Indorser  Assumes  Primary  Liability. — The  cases  seem  to  be  agreed  that 
where  a  drawer  or  an  indorser  receives  funds  or  assets  from  the  acceptor  or 
maker  for  the  agreed  purpose  of  paying  a  bill  or  note,  or  where  the  drawer  or 
indorser  agrees  to  pay  the  bill  or  note  upon  having  securities  placed  in  his 
hands,  he  becomes  the  principal  debtor  and  cannot  insist  on  demand  and  notice, 
for  the  reason  that  these  formalities  can  be  of  no  service  to  him,  since  he  has 
no  remedy  over.2 

Receiving  Security  without  Agreement  to  Assume  Primary  Liability. — But  the  question  as 
to  the  necessity  of  demand  ami  notice  where  the  drawer  or  indorser  receives 
security  or  indemnity  from  the  acceptor  or  maker  without  any  engagement  to 
assume  primary  liability  has  elicited  much  discussion.3  It  seems  to  be  well  set- 
tled that  the  mere  precaution  by  the  drawer  or  indorser  of  taking  security  does 
not  of  itself  operate  as  a  dispensation  of  demand  and  notice.4 


man,  23  Ark.  14;  Cook  v.  Martin,  5  Smed.  & 
M.  (Miss.)  379;  Merchants'  Bank  v.  Easlev, 
44  Mo.  288,  100  Am.  Dec.  287;  Durrum  v. 
Hendrick,  4  Tex.  495;  Wood  v.  McMeans,  23 
Tex.  481.  See  also  Carter  v.  Flower,  16  M. 
&  W.  743:  Fitzgerald  v.  Williams,  6  Bing.  N. 
Cas.  68,  37  E.  C.  L.  281;  Kemble  v.  Mills,  1 
M.  &  G.  757,  39  E.  C.  L.  640;  Tarver  v.  Nance, 
5  Ala.  712.  Compare  Richie  v.  McCoy,  13 
Smed.  &  M.  (Miss.)  541. 

1.  Transfer  of  Void  Paper  as  Excusing  Diligence. 
— Cundy  v.  Marriott,  1  B.  &  Ad.  696,  20  E.  C. 
L.  474;  Turnbull  v.  Bowyer,  40  N.  Y.  456,  100 
Am.  Dec.  523.  See  also  Chandler  v.  Mason, 
2  Vt.  193.  Compare  Collier  v.  Budd,  7  Mo. 
485. 

Where  Paper  is  Forged. — Thus  it  has  been 
held  unnecessary  to  prove  presentment  and 
demand  in  order  to  hold  the  indorser  of  a 
forged  bill  liable.  Hamer  v.  Brainerd,  7 
Utah  245;  Turnbull  v.  Bowyer,  40  N.  Y.  456, 
100  Am.  Dec.  523. 

Paper  Invalid  for  Usury. — Also  the  indorser 
of  a  note  invalid  for  usury  ha?  been  held  to 
be  liable  without  proof  of  demand  and  notice. 
Copp  v.  M'Dugall,  9  Mass.  1. 

Paper  Void  for  Want  of  Stamp.  —  In  the  same 
way,  where  paper  purporting  to  be  a  bill  of 
exchange  was  void  on  account  of  not  having 
the  proper  stamp  affixed,  it  was  held  that  an 
indorser  thereof  was  liable  without  demand 
and  notice.  Cundy  v.  Marriott,  1  B.  &  Ad. 
696.  20  E.  C.  L.  474. 

In  the  cases  above  cited  the  recovery  against 
the  indorser  was  in  an  action  for  the  amount 
paid  by  the  indorsee  to  the  indorser  for  the 
paper.  It  has  been  said  that  if  the  indorsee 
chooses  to  keep  the  paper  and  bring  an  ac- 
tion against  the  indorser  thereon,  he  must 
comply  with  the  usual  conditions  of  present- 
ment and  notice.  2  Ames  on  Bills  and  Notes 
815,  tiling  Leach  v.  Hewitt,  4  Taunt.  731. 

Necessity  of  Knowlndgo  on  Part  of  Holder  of 
Invalidity  of  Paper.  —  It  has  been  intimated  by 
some  of  the  authorities  that  it  is  necessary,  in 
order  to  hold  the  indorser  liable,  to  show  that 
he  had  knowledge  of  the  invalidity  of  the 
paper.  Leach  v.  Hewitt,  4  Taunt.  731.  .See 
also  Collier  v.  Budd,  7  Mo.  485:  Farmers' 


Bank  r.  Vanmeter,  4  Rand.  (Va.)  561.  But 
this  doctrine  has  been  denied.  2  Daniel  on 
Neg.  Instrs.,  §1113  a. 

Voidable  Paper — Where  Maker  is  an  Infant. — 
Wh  ere  the  paper  is  voidable  only,  as  where 
the  maker  of  a  note  is  an  infant,  it  has  been 
held  that  want  of  demand  on  an  indorser  will 
not  be  excused.  Wyman  v.  Adams,  12  Cush. 
(Mass.)  210. 

2.  Receiving  Funds  with  Express  Agreement  to 
Assume  Primary  Liability. — Corney  v.  Da 
Costa,  1  Esp.  N.  P.  302;  Wright  v.  Andrews, 
70  Me.  36,  35  Am.  Rep.  30S.  See  also  Ray  v. 
Smith,  17  Wall.  (U.  S.)  411;  Bond  v.  Farn- 
ham,  5  Mass.  170,  4  ^m.  Dec.  47. 

3.  See  notes  immediately  following. 
Security  Given  after  Maturity  of  Paper. — The 

diversity  of  opinion  among  the  authorities 
spoken  of  in  the  text  exists  when  the  security 
in  question  is  taken  before  the  maturity  of 
the  paper.  When  the  security  is  received 
after  maturity,  it  seems  to  be  the  prevailing 
rule  that  it  does  not  operate  as  a  dispensation 
of  demand  and  notice.  Creamer  v.  Perry,  17 
Pick.  (Mass.)  332,  28  Am.  Dec.  297.  Sec  also 
Otsego  County  Bank  v.  Warren,  18  Barb. 
(N.  Y.)  290.  Compare  Debuys  v.  Mollere,  3 
Martin  N.  S.  (La.)  31S.  15  Am.  Dec.  159. 

4.  Mere  Taking  of  Security  does  Not  Excuse 
Demand  and  Notice  —  (  'nited  States. —  Ray  v. 
Smith,  17  Wall.  (U.  S.>  411. 

Connecticut. — Holland  v.  Turner,  10  Conn. 
308. 

Louisiana. — Dufour  v.  Morse,  9  La.  333. 

Massachusetts.  —  Haskell  v.  Boardman,  8 
Allen  (Mass.)  38:  Creamer  v.  Perry.  17  Pick. 
(Mass.)  332,  28  Am.  Dec.  297. 

New  Hampshire.  —  Woodman  -•.  Eastman, 
10  N.  II.  359. 

New  York.—  Spencer  v.  Harvey,  17  Wend. 
(N.  Y.)  4H();  Seacord  v.  Miller,  13  N.  Y.  55. 

North  Carolina .  —  Denny  7'.  Palmer,  5  Ired. 
L.  (N.  Car.)  610. 

Pennsylvania,  —  Kramer  v.  Sand  ford,  4  W. 
&  S.  (Pa.) 338,  39  Am.  Dec.  92. 

7'cnnessee. — Selby  v.  Brinklcy  (Tcnn.  1875) 
17  S.  W.  Rep.  479. 

Ttxai,— Cruger  7'.  Lindhelm  (Tex.  App. 
1890),  16  S.  W.  Rep.  420. 
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Adequacy  of  Security  Immaterial. — It  has  been  held,  however,  by  many  authorities 
that  if  the  security  taken  is  a  full  and  adequate  protection  against  the  liability 
of  the  party  receiving  it,  a  different  rule  applies.  But  according  to  the  weight 
of  the  more  modern  decisions,  at  least,  the  adequacy  of  the  security  is  imma- 
terial.1 

Security  Consisting  of  Acceptor's  or  Maker's  Entire  Property. — Nor,  according  to  the  bet- 
ter doctrine,  is  the  rule  altered  by  the  fact  that  the  entire  property  of  the  maker 
or  acceptor  is  received  as  indemnity,  though  the  authorities  on  this  question 
are  greatly  at  variance.2 


Wisconsin. — Wilson  v.  Senier,  14  Wis.  380. 
See  also  Lockwood  v.  Crawford,  18  Conn. 
374- 

1.  Adequacy  of  Security  to  Protect  against 
Drawer's  or  Indorser's  Liability. — In  the  follow- 
ing cases  the  doctrine  is  maintained,  that  the 
taking  of  security  from  the  acceptor  or 
maker  by  the  drawer  or  indorser  will  not  dis- 
pense with  demand  and  notice,  though  the 
security  be  sufficient  to  protect  against  the 
drawer's  or  indorser's  liability: 

United  States.— Ray  v.  Smith,  17  Wall.  (U. 
S.)4". 

Connecticut. — Holland  v.  Turner,  10  Conn. 
30S. 

Massachusetts.  —  Haskell  v.  Boardman,  8 
Allen  (Mass.)  38;  Creamer  v.  Perry,  17  Pick. 
(Mass.)  332,  28  Am.  Dec.  297. 

New  Hampshire. — Woodman  v.  Eastman, 
10  N.  H.  359. 

North  Carolina. — Denny  v.  Palmer,  5  Ired. 
L.  (N.  Car.)  610. 

Pennsylvania. — Kramer  v.  Sandford,  4  W. 
&  S.  (Pa.)  328,  39  Am.  Dec.  92. 

Tennessee. — Selby  v.  Brinkley  (Tenn.  1875), 
17  S.  W.  Rep.  479.  See  also  Brunson  v. 
Napier,  1  Yerg.  (Tenn.)  199.  Compare  Swan 
v .  Hodges,  3  Head  (Tenn.)  251. 

Texas. — Cruger  v.  Lindheim  (Tex.  App. 
1890),  16  S.  W.  Rep.  420. 

Contra. — But  this  doctrine  has  been  dis- 
puted in  some  jurisdictions.  Walker  v. 
Walker,  7  Ark.  542;  Mead  v.  Small,  2  Me. 
207,  11  Am.  Dec.  62;  Watt  v.  Mitchell,  6 
How.  (Miss.)  131;  Develing  v.  Ferris,  18  Ohio 
170;  Beard  v.  Westerman,  32  Ohio  St.  29; 
Smith  v.  Lownsdale,  6  Oregon  79;  Barrett  v. 
Charleston  Bank,  2  McMull.  L.  (S.  Car.)  191. 
See  also  Stephenson  v.  Primrose,  8  Port. 
(Ala.)  155,  33  Am.  Dec.  281;  Lewis  v.  Kramer, 
3  Md.  295. 

Subsequent  Release  of  Security. — In  Watt  v. 
Mitchell,  6  How.  (Miss.)  131,  it  was  held  that 
when  the  indorsee  of  a  note  takes  a  mortgage 
from  his  principal  as  indemnity,  he  is  not 
entitled  to  notice  of  nonpayment,  although 
he  may  subsequently  release  to  the  principal 
a  large  portion  of  the  mortgaged  estate,  and 
thereby  render  the  security  insufficient  for 
his  indemnity. 

Sufficiency  of  Security  Presumed. — In  Barrett 
v.  Charleston  Bank,  2  McMull.  L.  (S.  Car.) 
191,  it  was  held  that  where  the  indorser  of  a 
note  has  taken  security  from  the  maker,  in 
the  absence  of  proof  to  the  contrary  it  will 
be  presumed  that  the  security  was  ample. 

Cases  where  Security  Was  Insufficient. —  In 
the  following  cases  it  appeared  in  evidence 
that  the  security  was  insufficient,  and  hence 
demand  and  notice  were  not  excused:  Bur- 


rows v.  Hannegan,  r  McLean  (U.  S.)  309; 
Spencer  v.  Harvey,  17  Wend.  (N.  Y.)  489; 
Cleveland  Second  Nat.  Bank  v.  McGuire,  33 
Ohio  St.  295.  And  in  the  following  cases  it 
did  not  appear  whether  the  security  was  suf- 
ficient or  not,  and  demand  and  notice  were 
held  to  be  excused:  Holman  v.  Whiting,  19 
Ala.  703;  Marshall  v.  Mitchell,  34  Me.  227; 
Seacord  v.  Miller,  13  N.  Y.  55. 

2.  Taking  Mortgage  on  Maker's  Entire  Prop- 
erty by  Indorser. — Thus  the  taking  of  amort- 
gage  by  the  indorser  on  all  the  maker's  prop- 
erty to  indemnify  him  against  his  liability  as 
indorser  does  not,  according  to  the  weight  of 
authority,  dispense  with  the  necessity  of  de- 
mand and  notice  to  the  indorser,  where  there 
is  no  understanding  between  the  parties  that 
the  indorser  is  to  provide  for  the  payment  of 
the  note.  Haskell  v.  Boardman,  8  Allen 
(Mass.)  38;  Moses  v.  Ela,  43  N.  H.  557,  82 
Am.  Dec.  175;  Wilson  v.  Senier,  14  Wis. 
380. 

But  in  State  Bank  v.  Myers,  1  Bailey  L. 
(S.  Car.)  412,  it  was  held  that  the  indorser  of 
a  promissory  note  who  has  taken  from  the 
maker  a  confession  of  judgment  which  cov- 
ered the  whole  estate  of  the  latter,  as  a 
security  against  his  own  liability  on  the  in- 
dorsement, cannot  take  advantage  of  the  want 
of  notice  of  nonpayment  by  the  maker.  See 
also  Marshall  v.  Mitchell,  34  Me.  227. 

General  Assignment  of  Maker's  Property. — In 
Pennsylvania  it  has  been  held  that  where 
the  indorser  has  accepted  from  the  maker  a 
general  assignment  of  his  estate  and  effects 
for  the  purpose,  among  other  things,  of  in- 
demnifying the  indorser  against  his  indorse- 
ment, notice  to  the  indorser  is  unnecessary. 
Barton  v.  Baker,  1  S.  &  R.  (Pa.)  334,  7  Am. 
Dec.  620.  See  also  dicta  to  the  same  effect 
in  other  states:  Stephenson  v.  Primrose,  8 
Port.  (Ala.)  155,  33  Am.  Dec.  281;  Prentiss  v. 
Danielson,  5  Conn.  175,  13  Am.  Dec.  52;  Duvall 
v.  Farmers'  Bank,  9  Gill  &  J.  (Md.)  31 ;  Brandt 
v.  Mickle,  28  Md.  436:  Perry  v.  Green,  19 
N.  J.  L.  61,  38  Am.  Dec.  536;  Swan  v.  Hodges, 
3  Head  (Tenn.)  251. 

New  York. — And  from  the  language  used 
in  the  courts  in  New  York  a  similar  rule 
would  seem  to  have  been  adopted  in  that 
state.  See  dicta  in  Commercial  Bank  v. 
Hughes,  17  Wend.  (N.  Y.)  94;  Spencer  v. 
Harvey,  17  Wend.  (N.  Y.)  489. 

However,  in  the  case  of  Mechanics'  Bank 
v.  Griswold,  7  Wend.  (N.  Y.)  166,  which  has 
been  often  relied  on  to  support  this  view,  the 
assignment  was  in  trust,  among  other  things, 
to  pay  and  satisfy  all  notes  and  debts  for 
which  the  defendant  was  bound  as  indorser 
or  surety,  and  from  these  facts  an  agreement 
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d.  Parties  Occupying  Double  Relation — (i)  Identity  of  Drawer  and 
Drawee. — If  the  drawer  of  a  bill  is  the  same  person  as  the  drawee,  his  re- 
sponsibility is  that  of  the  maker  of  a  promissory  note,  and  neither  notice* 
of  dishonor  nor  presentment  2  is  necessary  in  order  to  charge  him. 

(2)  Where  Drazver  or  Indorser  and  Drawee  or  Maker  are  Partners — 
Notice  Dispensed  with. — If  the  drawer  and  the  drawee  of  a  bill  are  special  partners 
in  the  adventure  of  which  the  bill  constitutes  a  part,  it  has  been  held  that 
notice  of  dishonor  need  not  be  given  to  the  drawer,  since  knowledge  by  one 
partner  is,  in  point  of  law,  knowledge  by  all.3  In  the  same  way,  if  a  bill  is 
drawn  by  a  member  on  a  general  partnership,4  or  by  a  partnership  on  one  of 
its  members,5  notice  is  unnecessary,  for  the  dishonor  must  necessarily  be 
known  to  one  of  the  partners.  Similarly  where  the  bill  is  drawn  by  one 
partnership  on  another,  and  the  two  partnerships  have  a  member  in  common, 


on  the  part  of  the  indorser  to  assume  primary 
liability  might  reasonably  be  implied. 

In  Massachusetts  a  similar  doctrine  seems 
at  one  time  to  have  obtained.  Thus  it  was 
held  that  where  the  maker  of  a  note  has  as- 
signed all  his  property  to  the  indorser  for  his 
security  against  his  indorsement,  the  indorser 
was  considered  to  have  waived  demand  and 
notice,  and  this  though  the  assignment  was 
insufficient  to  meet  the  entire  liability  of  the 
indorser.  Bond  v.  Farnham,  5  Mass.  170,  4 
Am.  Dec.  47.  The  language  of  the  court  in 
this  case,  however,  indicates  that  there  was 
a  supposed  engagement  that  the  indorser 
would  take  up  the  note  in  question. 

But  in  Creamer  v.  Perry,  17  Pick.  (Mass.) 
332,  28  Am.  Dec.  297,  it  was  held  that  an 
assignment  of  all  the  maker's  property  to  the 
indorser  and  another  as  trustees  in  trust, 
among  other  things  to  indemnify  the  in- 
dorser against  his  liability  for  the  maker,  it 
appearing  that  the  indorser  was  a  preferred 
creditor,  did  not  dispense  with  demand  and 
notice.  See  to  the  same  effect  dicta  by  Ruffin, 
C.J.,  in  Denny  v.  Palmer,  5  Ired.  L.  (N.  Car.) 
626.  And  this  doctrine  has  met  with  the 
approval  of  the  most  recent  text  writers  on 
this  question.  2  Ames  on  Bills  and  Notes 
5 1 9 ;  2  Daniel  on  Negotiable  Instruments  1131. 

In  Watkins  v.  Crouch,  5  Leigh  (Va.)  532,  it 
was  held  that  a  general  assignment  will  not 
operate  as  a  waiver  of  demand  where  it  was 
shown  to  be  insufficient  as  an  indemnity. 
But  it  was  intimated  in  this  case  that  the 
taking  of  such  a  conveyance  from  the  maker 
Would  operate  as  a  dispensation  of  notice. 

But  in  Cleveland  Second  Nat.  Bank  v. 
McGuirc,  33  Ohio  St.  295,  it  was  held  that 
where  all  the  property  of  the  maker  has  been 
assigned  to  an  indorser  for  the  benefit  of  all 
the  maker's  creditors  equally,  this  dispenses 
with  neither  demand  nor  notice  when  the 
property  is  not  sufficient  to  meet  all  the 
maker's  liability. 

When  Part  of  Maker's  Prsperty  Assigned 
Constitutes  His  Entire  Property  at  Maturity  of 
Paper.  — In  Brandt  v.  Mickle,  28  Md.  436,  it 
was  held  that  an  assignment  of  a  part  only  of 
the  maker's  property  docs  not  dispense  with 
demand  and  notice,  although  the  transfer  in- 
cludes all  the  property  the  maker  may  hold 
at  the  time  of  the  maturity  of  the  note. 

1.  Drawer  Who  Is  at  thn  Same  Timo  Drawee 
Jot  Entitled  to  Hotloe.  —  Noyc  v.  Reed,  1  M.  & 


R.  63,  17  E.  C.  L.  225;  Smith  v.  Paul,  8  Port. 
(Ala.)  503;  Bailey  v.  South  Western  Railroad 
Bank,  11  Fla.  266;  James  v.  Ocoee  Bank,  2 
Coldw.  (Tenn.)  57;  Raymond  v.  Mann,  45 
Tex.  301.  See  also  Kaskaskia  Bridge  Co.  v. 
Shannon,  6  111.  25. 

Thus  if  a  Partnership  doing  business  under 
one  name  in  Nashville  draws  a  bill  on  the 
same  partnership,  but  doing  business  under 
a  different  name,  in  New  Orleans,  and  the 
bill  is  protested  for  nonacceptance,  it  has 
been  held  that  the  house  at  Nashville  is  eo 
instanti  informed  of  the  nonacceptance,  and 
no  notice  is  necessary.  Hill  v.  Planters' 
Bank,  3  Humph.  (Tenn.)  670. 

Under  this  rule  it  has  been  held  that 
where  a  bill  is  drawn  by  one  officer  of  a  cor- 
poration upon  another  officer,  or  upon  the 
corporation  itself,  no  notice  of  dishonor  is 
necessary  to  hold  the  corporation,  as  drawer. 
Dennis  v.  Table  Mountain  Water  Co.,  10  Cal. 
369;  Bailey  v.  South  Western  Railroad  Bank, 
11  Fla.  266;  Commercial  Bank  v.  St.  Croix 
Mfg.  Co.,  23  Me.  280. 

2.  Presentment  Unnecessary  to  Charge  Drawer 
Who  Is  Same  Person  as  Drawee. — -Bailey  v. 
South  Western  Railroad  Bank,  11  Fla.  266; 
Indiana,  etc.,  R.  Co.  v.  Davis,  20  Ind.  6,  83 
Am.  Dec.  303;  Maux  Ferry  Gravel  Road  Co. 
v.  Branegan,  40  Ind.  361;  Fairchild  v.  Og- 
densburgh  etc.,  R.  Co.,  15  N.  Y.  337;  69  Am. 
Dec.  606;  Mobley  v.  Clark,  28  Barb.  (N.  Y.) 
390.    But  see  2  Ames  on  Bills  and  Notes  462. 

3.  Rhett  v.  Poe,  2  How.  (U.  S.)  457.  Com- 
pare Foland  v.  Boyd,  23  Pa.  St.  476. 

4.  Los  Angeles  Nat.  Bank  v.  Wallace,  101 
Cal.  478;  Fuller  v.  Hooper,  3  Gray  (Mass  ) 
334;  Gowan  v.  Jackson.  20  Johns.  (N.  Y.)  176. 

Affirmative  Proof  of  Partnership  Necessary. — 
But  in  order  to  dispense  with  notice,  the 
drawer  must  be  shown  by  affirmative  proof 
to  be  a  member  of  the  firm  on  which  the  bill 
was  drawn.  Meeker  v.  Cummings,  22  La. 
Ann.  317  ;  Harwood  v.  Jarvis,  5  Sneed 
(Tenn.)  375. 

Withdrawal  of  Drawer  from  the  Firm  on  Which 
Bill  is  Drawn  — In  Taylor  Young,  3  Watts 
(Pa.)  339,  it  was  held  that  where  a  bill  of 
exchange  was  drawn  upon  a  partnership  in 
favor  of  one  of  its  members  by  a  former 
partner,  who  had  recently  withdrawn,  notice 
to  the  drawer  was  not  excused,  though  the 
withdrawal  was  not  known  to  the  holder. 

5.  Piirthousc  v.  Parker,  I  Campb.  83. 
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notice  to  the  drawers  is  unnecessary.1  Nor,  it  has  been  held,  is  notice  required 
to  render  a  firm  liable  on  an  indorsement  of  a  note  where  all  the  members  of 
the  firm  are  members  of  the  partnership  by  which  the  note  was  made.2 

Presentment  Not  Dispensed  with. — But  where  a  note  was  made  by  one  partner- 
ship and  indorsed  by  another,  both  having  a  member  in  common,  it  was  held 
that  the  reason  for  presentment  and  demand  was  the  same  as  if  the  partner- 
ships had  been  wholly  different.3 

(3)  Appointment  of  Drawer  or  Indorser  as  Acceptor  s  or  Maker  s  Personal 
Representative. — It  has  been  held  in  the  United  States  that  if  the  acceptor  or 
maker  dies  before  the  maturity  of  the  bill  or  note,  and  the  drawer  or  indorser 
becomes  his  personal  representative,  demand  and  notice  are  nevertheless 
necessary.4  But  in  England  it  has  been  held  in  that  case  that  a  present- 
ment to  the  personal  representative  in  his  representative  capacity  is  sufficient 
notice  of  dishonor  to  him  as  drawer  or  indorser,  as  the  case  may  be.5 

c.  Removal  or  Absconding  of  Maker  or  Acceptor — Absconding  of  Maker 
or  Acceptor. — If  the  maker  or  acceptor  absconds  subsequently  to  the  making  of  a 
note  or  accepting  of  a  bill,  and  before  maturity,  presentment  is,  according  to  some 
authorities,  dispensed  with,  for  the  reason  that  in  such  case  it  would  be  unavail- 
ing, and  the  law  requires  nothing  which  is  nugatory.6  In  Massachusetts,  how- 
ever, a  different  rule  prevails,  and  the  holder  is  bound  to  demand  payment  at 
the  maker's  or  acceptor's  last  residence  or  place  of  business  if  he  can  find  it  by 
the  use  of  due  diligence.7 

Removal  of  Maker  or  Acceptor  into  Another  Jurisdiction. — Where  the  maker  of  a  note 
or  acceptor  of  a  bill,  before  it  falls  due,  removes  into  a  different  state  or  juris- 
diction from  that  in  which  he  resided  when  he  made  the  note  or  accepted  the 
bill,  it  is  well  settled  that  a  demand  at  the  new  place  of  residence  is  not  required,8 


1.  New  York,  etc.,  Contracting  Co.  v.  Selma 
Sav.  Bank,  51  Ala.  305,  23  Am.  Rep.  552. 

2.  West  Branch  Bank  v.  Fulmer,  3  Pa.  St. 
399,  45  Am.  Dec.  651. 

But  in  Foland  v.  Boyd,  23  Pa.  St.  476,  it 
was  held  that  where  copartners  purchase 
goods  together  and  give  a  promissory  note 
therefor,  with  one  of  them  as  maker  and  the 
other  as  indorser,  the  latter  is  not  liable  on 
his  indorsement  unless  he  was  duly  notified 
of  the  dishonor  of  the  note. 

3.  Dwight  v.  Scovil,  2  Conn.  654. 

4.  Magruder  v.  Union  Bank,  3  Pet.  (U.  S.) 
87;  Juniata  Bank  v.  Hale,  16  S.  &  R.  (Pa.) 
157,  16  Am.  Dec.  558;  Groth  v.  Gyger,3i  Pa. 
St.  271. 

Where  Maker  Becomes  Indorser's  Executor. — 

In  the  same  way,  where  the  indorser  of  a  note 
died  before  its  maturity,  and  the  maker  be- 
came his  executor,  notice  to  such  executor  of 
nonpayment  was  held  to  be  necessary  to  fix 
the  liability  of  the  indorser's  estate.  Carolina 
Nat.  Bank  v.  Wallace,  13  S.  Car.  347,  36  Am. 
Rep.  694. 

5.  Caunt  v.  Thompson,  7  C.  B.  400,  62  E. 
C.  L.  400. 

6.  Absconding  by  Maker  or  Acceptor  as  Excus- 
ing Want  of  Presentment. — Anonymous,  I  Ld. 
Raym.  743;  Lehman  v.  Jones,  1  W.&S.  (Pa.) 
126,  37  Am.  Dec.  455;  Reid  v.  Morrison,  2  W. 
&  S.  (Pa.)  401. 

7.  Presentment  at  Last  Abode  or  Place  of  Eusi 
ness  of  Absconding  Maker  or  Acceptor  Necessary. 
— Pierce  v.  Cate,  12  Cush.  (Mass.)  190,  59  Am. 
Dec.  176  (overruling  Putnam  v.  Sullivan,  4 
Mass.  45,  3  Am.  Dec.  206).  See  also  dictum 
in  Rhode  Island.  Glaser  v.  Rounds,  16  R.  I. 
235- 


8.  Removal    into    Another    Jurisdiction.  — 

M'Gruder  v.  Washington  Bank,  9  Wheat. 
(U.  S.)  598;  Grafton  Bank  v.  Cox,  13  Gray 
(Mass.)  503;  Salisbury  v.  Bartleson,  39  Minn. 
365;  Herrick  v.  Baldwin,  17  Minn.  209,  10 
Am.  Rep.  161;  Adams  v.  Leland,  30  N.  Y. 
309.  See  also  Nailor  v.  Bowie,  3  Md.  251. 
Compare  Sanford  v.  Norton,  17  Vt.  285. 

Removal  into  State  in  which  Holder  Resides. 
— It  has  been  held  to  be  immaterial  that  the 
removal  of  the  maker  or  acceptor  is  into  the 
state  in  which  the  holder  of  the  paper  resides, 
if  this  fact  is  not  known  to  the  holder.  Salis- 
bury v.  Bartleson,  39  Minn.  365. 

Maker's  Residence  in  Another  State  or  Juris- 
diction Remaining  Unchanged. — Where,  at  the 
time  of  executing  and  delivering  a  note,  the 
maker  had  a  known  place  of  residence  out  of 
the  state  at  a  place  within  which  it  bore  date, 
and  his  residence  remains  unchanged  at  the 
maturity  of  the  paper,  demand  must  be  made, 
or  due  diligence  used  for  that  purpose,  the 
same  as  if  there  were  no  intervention  of  state 
lines.  Orleans  Bank  v.  Whittemore,  i2Gray 
(Mass.)  472,  74  Am.  Dec.  605;  Taylor  v.  Sny- 
der, 3  Den.  (N.  Y.)  145,  45  Am.  Dec.  457; 
Spies  v.  Gilmore,  I  N.  Y.  321.  Compare 
Hepburn  v.  Toledano,  10  Martin  (La.)  643,  13 
Am.  Dec.  345. 

Removal  of  Maker  No  Excuse  for  Want  of  No- 
tice.—  It  has  been  held  that  the  removal  of  the 
maker  of  a  note  which  dispenses  with  demand 
of  payment  will  not  also  dispense  with  notice 
to  the  indorser.  Leonard  v.  Olson  (Iowa 
1896),  63  N.  W.  Rep.  677.  In  this  case  the 
court  said:  "  The  purpose  of  such  notice  is  to 
inform  the  indorser  of  the  fact  of  nonpayment, 
that  he  may  proceed  for  his  own  protection. 
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and  this  though  his  new  place  of  residence  is  near  to  his  former  domicil.1 
Moreover,  it  is  the  prevailing  rule  in  such  cases  that  presentment  and  demand 
are  dispensed  with  altogether.2  But  in  Massachusetts  it  is  held  that  demand 
should  be  made  at  the  maker's  or  acceptor's  last  place  of  abode  or  business  in 
the  state  or  jurisdiction  from  which  he  has  removed.3 

Removal  to  New  Residence  within  Same  Jurisdiction. — Where,  after  the  making  of  a 
note  or  accepting  of  a  bill,  the  maker  or  acceptor  removes  to  another  locality 
within  the  same  jurisdiction,  it  seems  not  to  be  disputed  that  it  devolves  upon 
the  holder  to  make  endeavors  to  find  the  new  domicil  of  the  maker  or  acceptor 
and  make  demand  there.4 

Temporary  Absence  of  Maker  or  Acceptor  from  Jurisdiction. — The  mere  absence  of  the 

maker  or  acceptor  from  the  state,  if  he  has  a  known  domicil  or  place  of  busi- 
ness within  the  state,  will  not  dispense  with  a  demand  at  such  domicil  or  place 
of  business.5 

Absconding  or  Removal  in  Case  of  Paper  Payable  at  Specified  Place. — Where  a  bill  or  note 
is  made  payable  at  some  specified  place,  it  must  be  presented  when  due  at  that 
place  ;  and  the  fact  that  the  maker  or  acceptor  has  absconded,6  or  has  removed 
into  another  jurisdiction,7  will  not  excuse  diligence  in  this  respect.  But  it  has 
been  held  that  a  removal  from  the  state  will  excuse  want  of  demand,  if  the 
paper  to  be  presented  is  made  payable  at  a  town  or  city,  but  at  no  desig- 
nated place  therein.8 

/.  Inability  of  Holder  to  Make  Presentment  or  Give  Notice — 
(i)  Where  Place  for  Presentment  or  Notice  cannot  be  Found. — If  reasonable  dili- 
gence is  used  by  the  holder,  in  the  case  of  paper  payable  generally,  to  ascer- 
tain the  residence  or  place  of  business9  of  the  acceptor  or  maker,  with  a 


And  it  seems  to  us  that  the  same  reasons  ex- 
ist for  giving  the  notice  where,  because  of  the 
facts,  demand  is  excused,  as  when  demand  is 
made." 

1.  Proximity  of  New  Residence  to  Former 
Domicil  Immaterial.  —  M'Gruder  v.  Washing- 
ton Bank,  9  Wheat.  (U.  S.)  598.  But  see 
Wheeler  v.  Field,  6  Met.  (Mass.)  291. 

2.  Removal  a  Dispensation  of  Demand  Alto- 
gether—Prevailing Rule. — Leonard  v.  Olson, 
(Iowa  1896),  68  N.  VV.  Rep.  677;  Caldwell  v. 
Porter,  17  N.  H.  27;  Foster  v.  Julien,  24  N. 
Y.  28,  80  Am.  Dec.  320;  Cummings  v.  Fisher, 
Anth.  (N.  Y.)  1;  Gist  v.  Lybrand,  3  Ohio  307, 
17  Am.  Dec.  595;  Becker  v.  Levy,  5  Pa.  L.J. 
S98;  Gillespie  v.  Hannahan,  4  McCord  L.  (S. 
Car.)  503.  Sec  also  Eaton  v.  McMahon,  42 
Wis.  4-  |. 

Where  Maker  Romoving  from  State  Leaves  No 
One  to  Represent  Him.  —  In  Whitcly  v.  Allen,  56 
Iowa  224,  41  Am.  Rep.  99,  it  was  held  that 
where  the  maker  of  a  negotiable  promissory 
note  removes  from  the  state  before  its  ma- 
turity, leaving  no  one  to  represent  him,  no 
demand  of  payment  is  necessary  to  bind  an 
Indorser. 

3  Massachusetts  — Effoct  of  Removal. — Wheel- 
er v.  Field.  6  Met.  (Mass.)  291. 

Inquiry  at  Last  Place  of  Business  Sufficient 
Without  Inquiry  at  Last  Residence.  — I  n  Grafton 
Bank  v.  Cox,  13  Gray  (Mass.)  503,  it  was  held 
that  if  the  maker  of  a  promissory  note  leaves 
the  commonwealth,  abandoning  simultane- 
ously both  his  residence  and  his  place  of 
business,  although  his  family  remain  a  few 
months  at  the  former,  it  is  sufficient,  to  charge 
one  who  indorsed  a  note  to  the  plaintiff  after 
the  maker's  removal,  to  make  a  demand  at  ihc 
maker's  last  place  of  business,  without  in- 


quiry at  his  last  residence  or  of  the  indorser 
for  the  maker's  present  residence. 

4.  Removal  to  New  Residence  within  Same 
Jurisdiction. — State  Ins.  Co.  v.  Shamburgh,  2 
Martin  N.  S.  (La.)  511;  Nailor  v.  Bowie,  3 
Md.  256;  Anderson  v.  Drake,  14  Johns.  (N. 
Y.)  114,  7  Am.  Dec.  442. 

5.  Temporary  Absence.— Whittier  v.  Graf- 
fam,  3  Me.  82;  Dennie  v.  Walker,  7  N.  H. 
199. 

6.  Sands  v.  Clarke,  8  C.  B.  751,  65  E.  C.  L. 
751;  Michaud  v.  Lagarde,  4  Minn.  43. 

7.  Harwell  v.  St.  Paul  Trust  Co.,  45  Minn. 
495.  22  Am.  St.  Rep.  742. 

8.  Leonard  v.  Olson  (Iowa  1896),  68  N.  W. 
Rep.  677. 

9.  Where  Residence  or  Place  of  Business  cannot 
be  Found.  -  Franklin  v.  Verbois,  6  La.  727; 
Peet  v.  Zanders,  6  La.  Ann.  364;  Staylor  v. 
Ball,  24  Md.  183;  Shepard  v.  Citizens'  Ins. 
Co.,  8  Mo.  272;  Holt/,  v.  Boppe.  37  N.  Y.  634; 
Adams  7/.  Leland,  30  N.  Y.  309;  Ratdifi  v. 
Planters'  Bank,  2  Snccd  (Tern.)  425. 

Seaman  without  Domicil. — Also  it  has  been 
held  that  where  the  maker  of  a  note  is  at 
sea  and  has  no  domicil,  presentment  is  un- 
necessary. Moore  v.  Coffield,  1  Dev.  L.  (N. 
Car.  247. 

But  although  the  maker  may  be  absent  on 
a  voyage,  if  he  has  a  domicil  in  the  state  pay- 
ment must  be  demanded  there.  Dennie  v. 
Walker,  7  X.  II.  199;  Whittier  v.  Graffam.  3 
Me.  82. 

Burden  of  Proof.  -The  burden  of  proof  is  on 
the  holder  to  show  that  he  has  used  proper 
diligence  to  find  the  residence  or  plncc  of 
business  of  the  maker  or  acceptor.  Eaton  v. 
McMahon.  42  Wis.  4H4. 

In  the  following  cases  due  diligence  was 
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view  to  making  presentment,  or,  whether  the  paper  is  payable  generally  or  at 
a  particular  place,  to  ascertain  the  residence  or  place  of  business  of  the  party 
to  be  notified  1  and  the  place  sought  cannot  be  found,  presentment  or  notice, 
as  the  case  may  be,  will  be  excused. 

What  will  Amount  to  Due  Diligence. — What  will  be  considered  proper  diligence  on 
the  part  of  the  party  making  inquiries  to  ascertain  the  residence  or  place  of 
business  of  the  party  sought,  is  not  susceptible  of  a  definite  rule,  and  must 
depend  upon  the  circumstances  of  each  particular  case.2 

When  a  Question  of  Law  and  when  a  Question  of  Fact. — When  there  is  a  Controversy 
about  the  facts,  the  question  as  to  whether  due  diligence  has  been  exercised  is 
a  mixed  one  of  law  and  fact,  and  in  that  case  it  is  for  the  jury  to  find  whether 
due  diligence  has  been  used,  under  proper  instructions  from  the  court.3  But 
where  there  is  no  dispute  about  the  facts,  it  is  a  question  of  law  purely  for  the 
determination  of  the  court.4 

(2)  Where  Place  for  Presentment  or  Notice  is  Closed. — Also  if  the  holder 
goes  at  a  reasonable  hour  to  the  place  of  residence  or  business  of  the  maker 
or  acceptor  where  the  paper  is  payable  generally,5  or  to  the  designated 

not  shown  :  Mitchell  v.  Young,  21  La.  Ann. 
279;  Granite  Bank  v.  Ayers,  16  Pick.  (Mass.) 
392;  Wyman  v.  Adams,  12  Cush.  (Mass.)  210; 
Plahto  v.  Patchin,  26  Mo.  389;  Jarvis  v.  Gar- 
nett,  39  Mo.  268;  Packard  v.  Lyon,  5  Duer 
(N.  Y.)  82;  Duncan  v.  McCullough,  4  S.  &  R. 
(Pa.)  480;  Galpin  v.  Hard,  3  McCord  L.  (S. 
Car.)  394,  15  Am.  Dec.  640. 

Failure  to  Make  Inquiry  of  Indorser. — Thus 
where  a  promissory  note  dated  at  Boston, 
■where  the  makers  and  each  of  the  indorsers 
had  a  domicil  when  the  note  was  made  and 
■when  it  fell  due,  was  deposited  in  a  bank  in 
Boston  for  collection,  and  no  presentment 
for  payment  was  made  to  the  maker,  it  ap- 
pearing by  the  protest  of  a  deceased  notary 
that  the  notary  "went  to  various  places 
making  diligent  inquiry  of  divers  per- 
sons for  the  promisor,  but  could  not  find 
him,  nor  any  one  knowing  him,  nor  any  one 
with  funds  for  the  payment  of  the  note,  and 
thereupon  left  official  notice  of  the  default, 
addressed  to  the  several  indorsers,  at  their 
respective  places  of  business,"  it  was  held 
that  the  notary  had  not  used  reasonable  dili- 
gence to  ascertain  the  residence  of  the 
maker,  since  it  did  not  appear  that  he  in- 
quired of  the  indorsers  as  to  such  residence. 
Porter  v.  Judson,  1  Gray  (Mass.)  175.  See 
also  Mitchell  v.  Young,  21  La.  Ann.  279. 

Failure  of  Notary  to  Make  Inquiry  of  Holder. 
— Where  a  notary  intrusted  with  the  duty  of 
making  presentment  inquired  of  the  bank, 
where  the  note  was  lodged  for  collection,  as 
to  the  residence  of  the  maker,  and  the  city 
directory  was  also  consulted,  it  was  held 
that  due  diligence  was  not  exercised,  it  not 
appearing  that  he  had  made  inquiry  of  the 
actual  holder  of  the  note.  Packard  v.  Lyon, 
5  Duer  (N.  Y.)  82.  To  the  same  effect  is 
Smith  v.  Fisher,  24  Pa.  St.  222.  See  also 
Plahto  v.  Patchin,  26  Mo.  389. 

1.  Williams  v.  Germaine,  7  B.  &  C.  468,  14 
E.  C.  L.  84;  Berridge  v.  Fitzgerald,  L.  R.  4 
Q.  B.  639;  Cornett  v.  Hafer,  43  Kan.  60, 
citing  2  Am.  and  Eng.  Encyc.  ok  Law  (1st 
ed)4ig;  Tunstall  v.  Walker,  2  Smed.  &  M. 
(Miss.)  638. 

Necessity  of  Inquiry  of  Parties  to  Paper.— But 


it  has  been  held  that,  to  constitute  due  dili- 
gence, where  the  place  of  business  or  resi- 
dence of  the  party  to  be  notified  is  unknown, 
inquiry  should  be  made  of  the  other  parties 
to  the  paper  if  their  residence  is  known  t» 
the  holder.    Hill  v.  Varrell,  3  Me.  233. 

Thus  where  a  notary  public,  not  knowing 
the  residence  of  an  indorser  on  the  day  of 
protest,  made  inquiry  at  the  bank  in  St. 
Louis  where  the  note  was  payable,  and  at  the 
place  of  business  of  another  indorser,  and 
consulted  the  city  directory  to  ascertain  the 
residence,  but  without  success,  it  was  held 
that  he  had  not  exercised  sufficient  diligence, 
and  that  he  should  at  least  have  inquired  of 
all  the  parties  to  the  paper  if  accessible  to 
him.    Gilchrist  v.  Donnell,  53  Mo.  591. 

Ignorance  of  Notary  No  Excuse  for  the  Holder. 
— If  the  holder  knows  the  residence  of  the 
party  to  be  notified,  the  fact  that  it  is  un- 
known to  the  notary  intrusted  with  the  duty 
of  giving  notice  is  no  excuse  for  the  failure 
to  give  such  notice.  Thus  where  it  appeared 
that  the  notary  was  ignorant  of  the  indors- 
ees residence,  but  it  did  not  appear  that  the 
holder  also  was  ignorant,  want  of  notice  was 
held  not  to  be  excused.  Aldine  Mfg.  Co.  v. 
Warner,  96  Ga.  370. 

2.  Plahto  v.  Patchin,  26  Mo.  389. 

3.  Staylor  v.  Ball,  24  Md.  183;  Wyman  v. 
Adams,  12  Cush.  (Mass.)  210. 

4.  Smith  v.  Fisher,  24  Pa.  St.  222;  Wheeler 
v.  Field,  6  Met.  (Mass.)  290. 

5.  Place  of  Business  of  Maker  or  Acceptor 
Closed  or  Unoccupied. — In  the  following  cases 
presentment  at  the  place  of  business  of  the 
acceptor  or  maker  was  held  to  be  sufficient 
though  the  place  was  found  to  be  closed  or 
unoccupied:  Wiseman  v.  Chiappella,  23 
How.  (U.  S.)  368;  Branch  Bank  v.  Hodges, 
17  Ala.  42;  West  v.  Brown,  6  Ohio  St.  542; 
Baumgardner  v.  Reeves.  35  Pa.  St.  250; 
Union  Bank  v.  Fowlkes,  2  Sneed  (Tenn.)  555. 

But  it  has  been  held  by  some  of  the  author- 
ities that  where  the  party  seeking  to  make 
presentment  goes  to  the  place  of  business  of 
the  maker  or  acceptor,  and  finds  the  place 
closed,  and  no  one  in  or  about  the  premises 
of  whom  demand  could  be  made,  the  want  of 
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place  where  the  paper  is  payable  at  a  particular  place,1  for  the  purpose  of 
making  presentment,  or  to  the  place  of  residence  or  business  of  the  party  to  be 
notified,2  and  finds  the  place  closed  or  unoccupied,  no  further  attempt  at  mak- 
ing presentment  or  giving  notice,  as  the  case  may  be,  is  necessary. 

(3)  Where  Specified  Place  of  Payment  has  Ceased  to  Exist. — Moreover,  if 
demand  at  the  place  of  payment  specified  in  the  instrument  has  become  impos- 
sible by  reason  of  the  fact  that  the  place  has  ceased  to  exist,  presentment  is 
unnecessary.3 

(4)  Where  Paper  is  Trans/erred  Too  Near  Maturity. — Also  if  the  drawer 
or  indorser  transfers  the  bill  or  note  so  near  the  time  of  its  maturity  as  to 
make  it  impracticable  to  present  it  in  due  season,  he  thereby  waives  the  neces- 
sity of  presentment  and  notice.4  But  this  waiver  cannot  be  applied  to  indors- 
ers  prior  to  the  one  making  the  transfer.5 

g.  Waiver — (1)  In  General. — It  is  well  settled  that  the  drawer's  or 
indorser's  right  to  require  presentment,  protest,  and  notice  may  be  dispensed 
with  by  a  waiver  on  his  part.6 


demand  will  not  be  excused.  Otto  v.  Belden, 
28  La.  Ann.  302;  Ellis  v.  Commercial  Bank, 

7  How.  (Miss.)  303,  40  Am.  Dec.  63.  Com- 
pare Watson  v.  Templeton,  11  La.  Ann.  137; 
State  Bank  v.  Satterfield,  14  La.  Ann.  80. 

In  Ellis  v.  Commercial  Bank,  7  How. 
(Miss.)  303,  40  Am.  Dec.  63,  the  court  said: 
"  In  nearly  all  the  cases  which  we  have 
been  able  to  find  on  this  point,  after  a  very 
diligent  search,  the  evidence  shows  that 
inquiry  was  made  in  the  neighborhood  for 
the  maker  or  acceptor  when  he  was  not 
found  at  his  dwelling  or  place  of  business, 
and  thus  an  excuse  for  want  of  personal 
demand  is  furnished." 

Place  of  Residence  of  Maker  or  Acceptor  Closed 
or  Unoccupied. — In  the  following  cases  pre- 
sentment at  the  residence  of  the  maker  or 
acceptor  was  held  to  be  sufficient  though  the 
place  was  found  to  be  closed  or  unoccupied. 
Greatrake  v.  Brown,  2  C'ranch  (C.  C.)  541; 
Red  Oak  Bank  v.  Orvis,  42  Iowa  691;  Ogden 
v.  Cowley,  2  Johns.  (N.  Y.)  274;  Belmont 
Bank  v.  Patterson,  17  Ohio  78. 

But  in  Collins  v.  Butler,  2  Stra.  1087,  it 
was  held  that  finding  the  house  shut  up  was 
not  in  itself  a  sufficient  excuse  for  want  of 
presentment,  and  that  it  should  be  shown 
that  the  holder  had  inquired  after  the  maker 
or  attcmpteil  to  find  him  out. 

Where  Place  of  Address  of  Bill  is  Closed.— 
In  De  Wolf  v.  Murray,  2  Sandf.  (N.  Y.)  166, 
.t  was  held  that  where  demand  was  made  at 
the  place  which  the  bill  itself  indicated  by 
its  address  as  the  drawee's  place  of  business, 
but  the  place  was  closed  and  no  person  was 
there  to  give  an  answer,  it  was  nevertheless 
sufficient.  Sec  also  Hine  v.  Allely,  4  B.  & 
Ad.  024,  24  E.  C.  L.  127;  Pierce  v.  Struthcrs, 
i7  Pa.  St.  249;  Struthcrs  v.  Kendall,  41  Pa. 
St.  214,  80  Am.  Dec.  010. 

t,  Place  of  Paymont  Designated  in  Instrument, 
Closed  or  Unoccupied. —2  Daniel  on  Neg.  InMr., 

8  1119.  Sec  also  Mine  v.  Allely,  4  B.  &  Ad. 
624,  24  E.  C.  L.  127;  Central  Bank  v.  Allen, 

16  Mr.  ,1. 

2  Place  of  Residence  or  Business  of  Party 
to  be  Hotifled  Closed. — Goldsmith  v.  Bland, 
Chitty  on  Bills  (10th  ed.)  319;  Crosse  v. 
Smith,  1  M.  &  S.  54s;  Allen  v.  Edmundson, 
2  Exch.  719;  Williams  v.  U.  S.  Bank,  2  Pet. 


(U.  S.)  96;  Stephenson  v.  Primrose,  8  Port. 
(Ala.)  155,  33  Am.  Dec.  2S1;  John  v.  City 
Nat.  Bank,  62  Ala.  529,  34  Am.  Rep.  35; 
Lord  v.  Appleton,  15  Me.  270;  Howe  v. 
Bradley,  19  Me.  35. 

3.  Nonexistence  of  Specified  Place  of  Payment 
as  Excuse. —Roberts  v.  Mason,  1  Ala.  373; 
Ervvin  v.  Adams,  2  La.  318;  Waring  f.-Betts, 
90  Va.  46.  See  also  Bynum  v.  Apperson,  9 
Heisk.  (Tenn.)  637. 

Where  the  bank  or  other  place  of  business 
at  which  the  paper  was  made  payable  has 
ceased  to  exist,  it  will  be  sufficient  to  make 
presentment  at  the  room  or  building  desig- 
nated, to  the  persons  succeeding  to  the 
occupancy  thereof.  Central  Bank  v.  Allen, 
16  Me.  41;  Faulkner  v.  Faulkner,  73  Mo. 
327;  Lane  v.  West  Tennessee  Bank,  9  Heisk. 
(Tenn.)  419;  Texarkana  First  Nat.  Bank  v. 
Wever  (Tex.  App.  1890),  15  S.  W.  Rep.  41; 
Sanderson  v.  Oakey,  14  La.  373. 

Removal  of  Assets  of  Bank  No  Excuse.  — But  it 
has  been  held  that  it  is  the  existence  or  non- 
existence of  the  bank  as  a  place  of  payment 
that  excuses  demand  at  that  place,  and  not 
the  state  or  location  of  its  assets,  nor  the 
amount  or  character  of  its  business.  Thus 
it  has  been  held  that  where  the  bank  at 
which  a  note  was  payable  was  open  at  the 
day  the  note  fell  due,  and  its  cashier  was 
present  to  answer  inquiries,  it  was  immate- 
rial whether  the  bank  was  in  condition  to  do 
a  general  banking  business  or  not,  or  whether 
its  assets  were  in  its  vaults  or  in  some  other 
place  however  distant.  Bynum  v.  Apperson, 
9  Heisk.  (Tenn.)  637. 

4.  Story  on  Promissory  Notes,  §265;  Par- 
sons on  Notes  and  Bills  456.  Compare  Chitty 
on  Bills  (10th  Lond.  ed.^  266. 

5  Story  on  Promissory  Notes,  §265;  I 
Parsons  on  Notes  and  Bills  450;  Mason  v. 
Pritchard,  9  Heisk.  (Tenn.)  793. 

6.  See  generally  the  cases  cited  infra,  this 
section. 

Texas  -Statute.  —  In  Texas  it  has  been  held 
that  an  indorser  may  waive  the  benefit  of  a 
statute  requiring  suit  to  be  brought  at  the 
first  term  of  court  after  the  cause  of  action 
accrues.  In  this  case  the  court  said:  "The 
statute  simply  prescribes  an  additional 
method  of  fixing  the  liability  of  the  indorser, 
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(2)  To  Whom  Waiver  may  be  Given. — Language  importing  a  waiver  will 
not  have  the  effect  of  a  waiver  when  addressed  to  a  third  person  unconnected 
with  and  not  interested  in  the  paper.1  But  if  the  waiver  is  given  to  the 
holder,  it  will  inure  to  the  benefit  of  parties  prior2  to  such  holder,  as  well  as 
to  subsequent  holders.3  And  even  an  agreement  of  waiver  entered  into 
between  the  indorser  and  the  maker  of  a  note  will  inure  to  the  benefit  of  an 
indorsee  in  an  action  brought  by  him  against  the  indorser.4 

(3)  By  Whom  Waiver  may  be  Given. — It  has  been  stated  as  a  general  rule 
that  the  act  or  declaration  which  is  to  operate  as  a  waiver  of  demand,  protest, 
or  notice,  must  be  the  act  or  declaration  of  the  person  entitled  to  take  advan- 
tage of  these  formalities,  since  to  permit  the  acts  or  statements  of  another  to 
have  this  effect  would  be  a  solecism.5 

Waiver  by  Agent. — However,  the  waiver  need  not  be  made  in  person  by  the 


which  was  not  known  to  the  law  merchant. 
Its  object  in  requiring  suit  to  be  brought  at 
the  first  term  was  the  same  that  underlies 
the  requirements  of  the  common  law,  i.e., 
to  protect  the  indorser.  It,  however,  re- 
laxed in  favor  of  the  holder  the  rules  of  com- 
mercial law  by  dispensing  with  the  necessity 
of  a  compliance  with  those  rules.  There  is 
no  reason  why  the  indorser  cannot  waive  the 
consequences  of  neglect  in  one  case  as  well 
as  in  the  other."  Hastings  First  Nat.  Bank 
v.  Bonner  (Tex.  Civ.  App.  1894),  27  S.  W. 
Rep.  698. 

Revocation  of  Verbal  Waiver. — It  has  been 

held  that  a  verbal  waiver  of  notice  may  be 
revoked  before  the  time  for  giving  notice  has 
expired.  Cleveland  Second  Nat.  Bank  v. 
McGuire,  33  Ohio  St.  295. 

Right  of  Holder  to  Make  Protest  after  Waiver. 
■ — In  Alabama  it  has  been  held  that,  notwith- 
standing a  waiver  of  protest,  the  holder  of  a 
bill  of  exchange  may  have  it  protested  if  he 
desires  to  claim  statutory  damages  for  non- 
acceptance  or  nonpayment.  Bellinger  v. 
Glenn,  80  Ala.  190.  See  also  White  v.  Keith, 
97  Ala.  668. 

Presentment  Unnecessary  to  Charge  on  Uncon- 
ditional Promise  to  Accept.  —  It  has  been  held 
that  to  charge  a  party  as  acceptor  on  an  un- 
conditional promise  in  writing  to  accept  a 
bill  before  it  is  drawn,  presentment  for  ac- 
ceptance is  not  necessary.  Whilden  v.  Mer- 
chants', etc.,  Nat.  Bank,  64  Ala.  1,  38  Am. 
Re  I).  1. 

Effect  of  Waiver  on  Indorser's  Right  of  Recov- 
ery against  Maker. — An  indorser  may  waive 
his  right  to  notice  of  protest,  without  preju- 
dice to  his  right  of  recovery  against  the 
maker,  in  case  he  pays  the  note  after  such 
waiver,  since  the  use  and  purpose  of  notice 
of  dishonor  are  for  the  benefit  of  the  indorser 
alone.    Stanley  v.  McElrath,  86  Cal.  449. 

Guarantor's  Right  of  Waiver. —  In  those 
jurisdictions  where  a  guaranty  of  payment  is 
regarded  as  absolute  and  conditional,  it 
operates  of  itself  as  a  waiver  of  demand  and 
notice. 

But  in  other  jurisdictions  the  guarantor's 
liability  is  regarded  as  conditional,  and  in 
such  jurisdictions  waiver  by  a  guarantor  is 
operative  in  like  manner  as  a  waiver  by  a 
drawer  or  indorser.  Blanchard  v.  Wood,  26 
Me.  358;  Bean  v.  Arnold,  16  Me.  251;  Mc- 
Donald v.  Bailey,  14  Me.  101;  Bickford  v. 


Gibbs,  8  Cush.  (Mass.)  154;  Worcester  County 
Sav.  Inst.  v.  Davis,  13  Gray  (Mass.)  531; 
Sigourney  v.  Wetherell,  6  Met.  (Mass.)  553; 
Furber  v.  Caverly,  42  N.  H.  74;  Tinkum  v. 
Duncan,  1  Grant's  Cas.  (Pa.)  228.  See  also 
Burnham  v.  Webster,  17  Me.  50. 

For  a  complete  discussion  of  this  question 
see  supra,  this  section,  Presentment  for  Pay- 
ment—  Necessity  of  Presentment ;  Notice  of 
Dishonor — Necessity  of  Notice. 

1.  Waiver  Given  to  Strangers  Invalid. — Olen- 
dorf  v.  Swartz,  5  Cal.  480,  63  Am.  Dec.  141; 
Jervey  v.  Wilbur,  1  Bailey  L.  (S.  Car.)  453; 
National  Bank  v.  Lewis,  50  Vt.  622,  28  Am. 
Rep.  514.  See  also  Miller  v.  Hackley,  5 
Johns.  (N.  Y.)  375,  4  Am.  Dec.  372. 

2.  Rabey  v.  Gilbert,  6  H.  &  N.  536. 

3.  Waiver  Inuring  to  Benefit  of  Subsequent 
Holder. — Gunson  v.  Metz,  1  B.  &  C.  193,  8  E. 
C.  L.  83;  Porter  v.  Rayworth,  13  East  417; 
Kennon  v.  McRea,  7  Port.  (Ala.)  175;  Rogers 
v.  Hackett,  21  N.  H.  100. 

4.  Waiver  Inures  to  Subsequent  Indorsee. — 
Marshall  v.  Mitchell,  35  Me.  221,  58  Am. Dec. 
697;  Williams  v.  Brobst,  10  Watts  (Pa.)  in. 

In  Devendorf  v.  West  Virginia  Oil,  etc., 
Co.,  17  W.  Va.  174,  it  was  held  that  where  it 
was  shown  that,  after  the  maturity  of  a  bill 
and  its  presentment  and  dishonor,  the  drawer 
promised  the  drawee,  in  the  presence  of  the 
holder,  to  pay  the  same  to  the  latter,  a  suffi- 
cient waiver  of  notice  appeared. 

5.  May  v.  Boisseau,  8  Leigh  (Va.)  180. 
The  Declarations  of  the  Maker  of  a  note  have 

been  held  to  be  inadmissible  to  show  a  waiver 
by  the  indorser,  Applegarth  v.  Abbott,  64 
Cal.  459;  Pierce  v.  Whitney,  29  Me.  188;  Lee 
Bank  v.  Spencer,  6  Met.  (Mass.)  308,  39  Am. 
Dec.  734;  unless  they  are  made  with  the 
latter's  consent.  Glaze  v.  Ferguson,  48  Kan. 
157- 

Waiver  by  Habitual  Drunkard  Inoperative. — 

One  who  has  been  found  an  habitual  drunkard 
by  inquisition,  under  statute  in  New  York, 
cannot  even  in  a  sober  interval  make  a  bind- 
ing contract  to  waive  protest  of  a  bill  of  ex- 
change upon  which  he  is  an  indorser.  Wads- 
worth  v.  Sherman,  14  Barb.  (N.  Y.)  169,  8  N. 
Y.  388. 

Waiver  by  Bankrupt. — It  has  been  held  that 
a  bankrupt  indorser  may  waive  demand  and 
notice  upon  a  note  maturing  before  the  choice 
of  an  assignee.  Ex  p.  Tremont  Nat.  Bank, 
24  Fed.  Cas.  No.  14169. 
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party  entitled  to  the  right  to  be  waived  ;  it  is  sufficient  if  made  by  his  duly 
authorized  agent.1 

Waiver  by  Partners  — Each  member  of  a  partnership  being  the  agent  of  all,  it 
is  competent  for  one  partner  to  waive  the  necessity  of  demand,  protest,  and 
notice,  without  special  authority  for  that  purpose,  when  the  paper  was  executed 
in  the  course  of  the  partnership  business.* 

Waiver  after  Dissolution  of  Partnership. — And  this  rule  applies  to  a  waiver  made 
by  a  partner  after  the  dissolution  of  the  firm,  since  the  waiver  is  regarded  not 
as  a  new  contract,  but  merely  as  a  modification  of  an  existing  liability  by  dis- 
pensing with  certain  testimony  which  would  otherwise  be  required.3 

Effect  on  Waiver  of  Partner's  Exceeding  his  Authority  with  the  Knowledge  of  the  Holder. — 
But  the  principles  as  stated  above  do  not  apply  where  the  person  who  receives 
the  paper  and  sets  up  the  waiver  is  not  a  bona  fide  holder  without  knowledge 
of  any  fraud  or  excess  of  authority  on  the  part  of  the  partner  making  the 
waiver.4 

(4)  Parties  Affected  by  Waiver  in  Written  Instrument — Waiver  in  Body  of  the 
Instrument. — If  the  waiver  is  contained  in  the  body  of  the  instrument,  it  forms 
a  part  of  the  contract  of  each  party  signing  it,  and  this  whether  the  waiver  is 
stated  in  general  terms  5  or  in  terms  expressly  indicating  the  parties.® 


1.  Waiver  by  Agent. — Standage  v.  Creigh- 
ton.  5  C.  &  P.  406,  24  E.  C.  L.  383;  Whitney 
v.  South  Paris  Mfg.  Co.,  39  Me.  316;  Luding- 
ton  v.  Thompson,  4  N.  Y.  App.  Div.  117.  See 
also  Fowler  v.  Fleming,  1  McMull.  L.  (S.  Car.) 
282.  Compare  Grosvenor  v.  Stone,  8  Pick. 
{Mass.)  79. 

Thus  it  has  been  held  that  a  waiver  of 
protest  by  a  person  in  charge  at  the  usual 
place  of  business  of  an  indorser,  in  the 
absence  of  the  indorser,  is  binding  against  the 
indorser.  Johnson  v.  Zeckendorf  (Arizona 
1886),  12  Pac.  Rep.  65. 

Waiver  by  Indorsement  Not  Written  by  Indorser 
must  be  Made  with  His  Authority. — Where 
there  is  a  special  indorsement  on  a  note  waiv- 
ing the  right  to  the  usual  notice  of  demand 
and  refusal,  unless  the  indorsement  is  writ- 
ten by  the  indorser  it  has  been  held  that  its 
truth  and  correctness  must  be  clearly  proved 
to  have  come  from  his  authority,  or  it  cannot 
avail  the  indorsee.  Fowler  v.  Fleming,  1 
M'  Mull.  L.  (S.  Car.)  282. 

2.  Waiver  by  One  Partner  Sufficient  to  Bind 
Partnership. — Farmers',  etc.,  Bank  v.  Loner- 
gan,  21  Mo.  46. 

3.  Waiver  by  Partner  after  Dissolution  of  Part- 
nership.— Star  Wagon  Co.  v.  Swezcy,  52  Iowa 
391;  Oarling  v.  March,  22  Me.  184;  Seldncr 
v.  Mount  Jackson  Nat.  Hank,  66  Md.  488,  59 
Am.  Rep.  190. 

In  the  cases  Star  Wagon  Co.  v.  Swezcy,  52 
Iowa  391,  and  Seldner  v.  Mount  Jackson  Nat. 
Bank,  66  Md.  488,  59  Am.  Rep.  190,  cited 
above,  it  should  be  stated  that  the  party 
making  waiver  was  the  partner  appointed  to 
settle  the  partnership  affairs. 

Where  Partners  wore  Discharged  at  Time  of 
Waiver.— In  Hart  v.  Long,  1  Rob.  (La.)  83,  it 
was  held  that  where  the  indorsers  of  a  note 
who  were  partners  at  the  time  of  indorse- 
ment have  been  discharged  by  want  of  legal 
demand,  a  Subsequent  promise  to  pay  made 
by  one  of  them  after  the  dissolution  of  the 
firm  will  not  be  binding  on  the  other.  But  a 
different  rule  has  been  followed  in  some 
jurisdictions.    Star  Wagon  Co.  v.  Swezcy,  52 


Iowa  391.  See  also  Myers  v.  Standart,  II 
Ohio  St.  29. 

Waiver  Insufficient  to  Bind  Dormant  Partner. 

— In  Mauney  v.  Coit,  80  N.  Car.  300,  it  was 
held  that  where  a  settling  partner  after  dis- 
solution of  the  firm  gives  a  draft  in  payment 
of  a  partnership  debt,  he  cannot  waive  pro- 
test so  as  to  bind  his  former  copartner, 
especially  when  the  latter  has  been  a  dormant 
member. 

4.  Where  Partner  to  Holder's  Knowledge  Ex- 
ceeds Authority  in  Making  Waiver.  —  Presbrey  v. 
Thomas,  1  App.  Cas.  (D.  C.)  171. 

In  Windham  County  Bank  v.  Kendall,  7  R.I. 
77,  it  was  held  that  a  waiver  by  a  partner  was 
sufficient  to  bind  the  firm,  although  the  part- 
ner in  making  such  waiver  was  guilty  of  a 
fraud  upon  the  firm,  where  it  was  shown  that 
the  holder  was  not  apprised  of  the  fraud  on 
the  part  of  the  partner. 

5.  Waiver  in  Body  of  Instrument. — Lowry  v. 
Steele,  27  Ind.  168;  Pool  v.  Anderson,  116 
Ind.  83;  Smith  v.  Lockridge,  8  Bush  (Ky.) 
423;  National  Bank  v.  Schall.  10  Pa.  Co.  Ct. 
Rep.  394;  Smith  v.  Pickham,  8  Tex.  Civ.  App. 
326. 

Thus  in  Bryant  v.  Merchants'  Bank,  8 
Bush  (Ky.)  43,  it  was  held  that  the  words 
"  Presentation  and  protest  waived,"  being 
inserted  in  the  body  of  a  bill,  were  a  waiver 
affecting  and  forming  part  of  the  contract  of 
the  indorser  as  well  as  of  the  drawer,  and 
were  binding  upon  the  indorser  according  to 
the  tenor  and  effect  of  the  bill. 

6.  Waiver  in  Body  of  Instrument  Indicating 
Parties  to  bo  Affected.  —  Woodward  v.  Lowry,  74 
Ga.  148;  Philips  v.  Hippo  (Iowa  1894),  61  N. 
W.  Rep.  216;  Leeds  v.  Hamilton  Paint,  etc., 
Co.  (Tex.  Civ.  App.  1896).  35  S.  W.  Rep.  77. 

Thus  the  clause  in  a  promissory  note,  "  The 
drawers  and  indorsers  jointly  and  severally 
waive  presentment  for  payment,  protest  and 
notice  of  protest,  and  nonpayment  of  this 
note,"  has  been  held  to  bind  all  the  indorsers 
of  the  note.     Bryant  v.  Lord,  in  Minn.  31)6. 

Parol  Evidonco  Inadmissible  to  Show  Condi- 
tional Contract. —  Where  a  note  provides  that 
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Waiver  Appearing  in  the  Form  of  an  Indorsement. — Where,  however,  a  party  in  his 

indorsement  waives  demand  and  notice,  the  question  has  arisen  as  to  whether 
or  not  the  subsequent  parties  will  be  affected  by  the  waiver.  In  Maine  it  has 
been  contended  that  where  an  indorser  uses  the  following  language  over  his 
signature:  "Waiving  demand  and  notice,"  the  contract  of  waiver  will  apply 
not  only  to  him,  but  to  all  the  successive  parties  merely  appending  their  naked 
signatures  beneath  his;  and  that  if  any  subsequent  indorser  desires  to  make  a 
different  contract,  it  devolves  upon  him  to  place  before  his  signature  the  words 
•'  Requiring  demand  and  notice,"  or  their  equivalent.1  In  Massachusetts,  on 
the  other  hand,  it  has  been  held  that  a  waiver  by  one  indorser  is  his  several 
act,  and  does  not  bind  other  subsequent  indorsers ;  8  and  this  would  seem  to  be 
the  better  doctrine.3 

Where  the  Peculiar  Indorsement  is  Regarded  as  Part  of  the  Original  Instrument. — How- 
ever, if  the  indorsement  containing  the  waiver  is  placed  on  the  instrument  at 
the  time  of  execution  or  before  indorsement,  it  must  be  regarded  as  part  of  the 
original  instrument  as  much  as  if  it  had  been  written  on  the  face  thereof,  and 
the  rule  as  stated  above  in  regard  to  the  parties  affected  by  a  waiver  embodied 
in  the  instrument  will  apply.4 

(5)  Time  0/  Making  Waiver — Waiver  hefore  Maturity  of  Paper. — It  is  well  settled 
that  a  waiver  may  be  made  by  a  drawer  or  indorser  not  only  at  the  time  of  the 
execution  or  indorsement  of  the  paper,5  but  at  any  time  before  maturity,6  or 


the  indorsers  waive  presentment,  notice,  non- 
payment, and  due  diligence,  it  has  been  held 
that  the  payee  indorsing  the  note  cannot 
show  by  parol  an  agreement  to  the  effect 
that  he  was  to  be  held  liable  only  on  condi- 
tion of  due  presentment  and  demand.  Iowa 
Valley  State  Bank  v.  Sigstad  (Iowa  1895),  65 
N.  W.  Rep.  407. 

1.  Parshley  v.  Heath,  69  Me.  90,  31  Am. 
Rep.  246. 

2.  Central  Bank  v.  Davis,  19  Pick.  (Mass.) 
373. 

3.  Chalmers  on  Bills  of  Exchange  40. 

A  waiver  by  one  indorser  does  not  affect 
parties  prior  to  him  on  the  paper.  Turner 
v.  Leech,  4  B.  &  Aid.  451,  6  E.  C.  L.  556. 

4.  Waiver  hy  Indorsement  Regarded  as  Part  of 
Instrument. — Thus  in  Portsmouth  Sav.  Bank 
v.  Wilson,  5  App.  Cas.  (D.  C.)  8,  it  was  held,  in 
an  action  by  a  bank  against  the  payee  of  a 
promissory  note  made  payable  to  T.  D.  W.( 
and  containing  on  its  back  the  printed  words, 
"  Liable  without  demand  or  notice,"  under 
which  were  the  signatures  of  W.  E.  H.  and 
T.  D.  W.,  in  the  order  given,  that  the  payee 
had  thereby  waived  demand  and  notice. 
The  court  in  this  case  said:  "  A  waiver  may 
be  embodied  in  an  instrument  in  different 
ways.  It  need  not  necessarily  appear  on  the 
face  of  it.  So  far  at  least  as  the  indorsers  are 
concerned,  it. may  equally  well  appear  on  the 
back;  and  if  it  has  been  placed  there  at  the 
time  of  the  making  of  the  note,  or  before  in- 
dorsement and  before  the  note  was  negotiated 
or  put  in  circulation,  it  must  be  regarded  as 
part  of  the  original  note  as  much  as  if  it  had 
been  written  or  printed  on  the  face  of  the 
note.  It  is  quite  clear  to  us  that  the  words 
of  waiver  in  this  case  were  on  the  back  of  the 
blank  form  used  for  the  note,  not  only  before 
it  was  indorsed,  but  even  before  it  was  signed 
by  the  maker.  The  words  are  in  print,  about 
the  middle  of  the  back  of  the  note;  and  the 
signatures  of  the  indorsers  are  beneath,  at  a 


place  where  they  would  not  ordinarily  have 
been  written  if  this  printed  formula  had  not 
then  been  indorsed  on  the  note.  Finding  this 
printed  formula  on  the  back  of  the  note,  and 
placing  their  signatures  with  reference  to  it, 
the  indorsers  must  be  presumed  to  have  seen 
and  read  the  words,  and  to  have  adopted 
them  in  their  contract."  See  also  Farmers' 
Bank  v.  Ewing,  78  Ky.  264,  39  Am.  Rep.  231. 

5.  Waiver  at  Time  of  Execution  or  Indorse- 
ment— Indiana. — Schmied  v.  Frank,  86  Ind.. 
250. 

Kansas. — Markland  v.  McDaniel,  51  Kan. 
350. 

Maine. — Fuller  v.  McDonald,  8  Me.  213,  23 
Am.  Dec.  499;  Lane  v.  Steward,  20  Me.  98; 
Sanborn  v.  Southard,  25  Me.  409.  43  Am. 
Dec.  288;  Fullerton  v.  Rundlett,  27  Me.  31. 

Massachusetts. — Boyd  v.  Cleveland,  4  Pick. 
(Mass.)  525;  Taunton  Bank  v.  Richardson,  5 
Pick.  (Mass.)  436. 

Ohio. — Dye  v.  Scott,  35  Ohio  St.  194,  35 
Am.  Rep.  604. 

Pennsylvania. — Annville  Nat.  Bank  v.  Ket- 
tering, 106  Pa.  St.  532,  51  Am.  Rep.  536;  Bar- 
clay v. Weaver,  19  Pa.  St.  396,  57  Am.  Dec.  661.. 

Tennessee. — Taylor  v.  French,  2  Lea(Tenn.)' 
257,  31  Am.   Rep.  609;  Kimbroe  v.  Lamb,, 

3  Humph.  (Tenn.)  17. 

Wisconsin. — Worden  v.  Mitchell,  7  Wis. 
161. 

6.  Waiver  after  Execution  and  hefore  Matu- 
rity—  United  States. — Sigerson  v.  Mathews,  20 
How.  (U.  S.)  496. 

Arkansas. — Lary  v.  Young,  13  Ark.  401,  58 
Am.  Dec.  332. 

California. — Bryant  v.  Wilcox,  49  Cal.  47. 

Delaware. — Farmers'  Bank  v.  Waples,  4 
Harr.  (Del.)  429;  Farmers'  Bank  v.  Gardner, 

4  Harr.  (Del.)  430. 

Iowa. — Iowa  City  First  Nat.  Bank  v.  Ryer- 
son,  23  Iowa  508. 

Maine. — Marshall  v.  Mitchell,  35  Me.  221, 
58  Am.  Dec.  697. 
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even  upon  the  day  of  the  maturity  of  the  instrument.1 

Waiver  after  Maturity. — Moreover,  a  waiver  after  maturity  is  as  effectual  as  a 
waiver  before  maturity.*  The  indorser  may  even  make  a  waiver  after  the 
institution  of  suit  against  him,3  or  after  a  non-suit  and  pending  the  application 
for  a  new  trial.4 

(6)  Consideration  of  Waiver — Waiver  Before  or  At  Maturity. — Where  a  waiver 
is  made  on  paper  before  or  on  the  day  of  maturity,  no  new  consideration 
is  necessary  to  support  it.5 

Waiver  after  Maturity. — And,  though  the  soundness  of  the  doctrine  has  been 
disputed,6  it  is  now  well  settled  that  the  law  will  give  to  a  promise  of  payment 
after  maturity  the  effect  of  a  waiver,  without  any  new  consideration  moving 
between  the  parties.7 

(7)  Mode  of  Making  Waiver — (a)  In  General. — A  waiver  may  be  given  in 
direct  or  positive  terms,8  or  it  may  result  by  implication  from  the  acts9  of 
the  drawer  or  indorser,  or  from  any  understanding10  between  the  parties 
which  is  of  a  character  to  satisfy  the  mind  that  a  waiver  is  intended.  A 
waiver,  moreover,  ma)-  be  contained  in  the  body  of  the  instrument  itself,11 


Massachusetts. — Gove  v.  Vining,  7  Met. 
(Mass.)  212,  3Q  Am.  Dec.  770. 

New  Hampshire.  —  Amoskeag  Bank  v. 
Moore,  37  N.  H.  539,  75  Am.  Dec.  156;  Whit- 
ney v.  Abbot,  5  N.  H.  378. 

New  York.  —  Leffingwell  v.  White,  1  Johns. 
Cas.  (N.  Y.)  99,  1  Am.  Dec.  97;  Hunter  v. 
Hook,  64  Barb.  (N.  Y.)468;  Sheldon  v.  Chap- 
man, 31  N.  Y.  644;  Spencer  v.  Harvey,  17 
Wend.  (N.  Y.)  489;  Cady  v.  Bradshaw,  116 
N.  Y.  188;  Leonard  v.  Gary,  10  Wend.  (N.  Y.) 
504;  Bruce  v.  Lytle,  13  Barb.  (N.  Y.)  163. 

Ohio. — Boyd  v.  Toledo  Bank,  32  Ohio  St. 
526,  30  Am.  Rep.  624. 

Pennsylvania. — Ridgway  v.  Day,  13  Pa.  St. 
208. 

Wisconsin. — Hale  v.  Danforth,  46  Wis.  554. 

1.  Waiver  at  Maturity.  —  Fisher  v.  Price,  37 
Ala.  407;  Robinson  v.  Barnett,  19  Fla.  670,  45 
Am.  Rep.  24;  Blanc  v.  Mutual  Nat.  Bank,  28 
La.  Ann.  921,  26  Am.  Rep.  119;  Seldner  v. 
Mount  Jackson  Nat.  Bank,  66  Md.  488,  59  Am. 
Rep.  190;  Leary  v.  Miller,  61  N.  Y.  488; 
Boyd  v.  Toledo  Bank,  32  Ohio  St.  526,  30  Am. 
Rep.  624;  Scott  v.  Greer,  10  Pa.  St.  103; 
Moyer's  Appeal,  87  Pa.  St.  129. 

2.  Waiver  after  Maturity.  — When  an  in- 
dorser wrote  on  the  back  of  a  note  after  ma- 
turity, "  Waive  demand  and  notice,"  it  was 
held  to  be  a  good  waiver.  Rindge  v.  Kim- 
ball, 124  Mass.  209.  See  also  infra,  this 
section,  Effect  of  Promise  to  Pay  Made  after 
Maturity. 

3.  Oglesby  v.  Steamboat  D.  S.  Stacy,  10 
La.  Ann.  1 17. 

4    Mart  v.  Long,  I  Rob.  (La.)  83. 
6.  Robinson  v.  Barnett,  19  Fla.  680,  45  Am. 
Rep.  24;  Wall  v.  Bry,  I  La.  Ann.  312. 

6.  The  doctrine  of  the  text  has  been  dis- 
puted by  authorities  in  England  and  in  this 
country.  Donclly  v.  Howie,  Hayes  &  Jones 
436;  Huntington  v.  Harvey,  4  Conn.  124; 
Lawrence  v.  Ralston.  3  Bibb(Ky.)  102.  Sec 
also  2  Ames  on  Bills  and  Notes  504.  But 
these  cases  have  been  overruled.  See  infra. 
this  section,  F.ffctt  of  Promise  to  Pay  Made 
after  Maturity. 

7.  Creshirc  v.  Tavlor,  29  Iowa  492;  Lock- 
wood  v.  Bock.  50  Minn.  142,  Ross  v.  Hurd,  71 


N.  Y.  IS,  27  Am.  Rep.  1;  Loose  v.  Loose,  36 
Pa.  St.  541.  See  also  infra,  this  section, 
Mode  of  Ma  king  Waiver. 

8.  See  infra,  this  section,  Direct  and  Express 
Waiver. 

9.  See  infra,  this  section,  Implied  Waiver 
Before  and  At  Maturity ,  and  Effect  of  Promise 
to  Pay  Made  after  Maturity. 

10.  Waiver  Implied  from  Understanding  be- 
tween the  Parties. — 1  Parsons  on  Notes  and 
Bills  570;  Thornton  v.  Wynn,  12  Wheat.  (U.  S.) 
183;  Fuller  v.  McDonald,  8  Me.  213,  23  Am. 
Dec.  499;  Johnson  County  Sav.  Bank  v. 
Lowe,  47  Mo.  App.  154;  Porter  v.  Kemball, 
53  Barb.  (N.  Y.)  467. 

What  Amounts  to  a  Waiver  —  Question  for  Court 
or  Jury.  —  When  the  alleged  waiver  is  in  writ- 
ing, its  construction  is  for  the  court  ;  but 
when  it  consists  of  verbal  communications, 
it  is  a  question  of  fact  for  the  jury  to  deter- 
mine, under  proper  instructions  from  the 
court,  whether  or  not  these  communications 
amount  to  a  waiver.  Union  Bank  v.  Magru- 
der,  7  Pet.  (U.  S.)  287;  Carmichael  v.  Penn- 
sylvania Bank,  4  How.  (Miss.)  567,  35  Am. 
Dec.  408;  Annville  Nat.  Bank  v.  Kettering, 
106  Pa.  St.  531,  51  Am.  Rep.  536. 

But  in  Massachusetts  a  different  rule  has 
been  laid  down.  In  Creamer  v.  Perry,  17 
Pick.  (Mass.)  332,  28  Am.  Dec.  297,  Shaw,  C. 
J.,  said  :  "  Though  questions  of  due  diligence 
and  of  waiver  were  originally  questions  of 
fact,  yet,  having  been  reduced  to  a  good  de- 
gree of  certainty  by  mercantile  usage  and 
a  long  course  of  judicial  decisions,  they  as- 
sume the  character  of  questions  of  law,  and  it 
is  highly  important  that  they  should  be  so 
deemed  and  applied  in  order  that  rules  af- 
fecting so  extensive  and  important  a  depart- 
ment in  the  transactions  of  a  mercantile 
community  may  be  certain,  practical,  and  uni- 
form, as  well  as  reasonable,  equitable,  and 
intelligible."  In  this  case,  this  expression 
in  a  conversation,  "  The  note  will  be  paid," 
was  construed  by  the  court  not  to  amount  to 
a  waiver. 

11  Wuiver  In  Body  of  Instrument. —Wood. w<i 
v.  Lowry,  74  Ga.  149;  Lowry  v.  Steele,  11 
Ind.  168;  Pool  v.  Anderson,  116  Ind.  88; 
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or  in  an  indorsement  thereon,1  or  in  a  separate  writing.8 

Verbal  Waiver  Subsequent  to  Execution  or  Indorsement. — And  it  seems  not  to  be 
doubted  that,  after  ttie  obligation  of  a  drawer  or  indorser  has  attached,  a 
waiver  may  be  made  by  parol.3 

Parol  Waiver  Prior  to  or  Contemporaneous  with  Indorsement.  —  But  the  authorities 
are  not  harmonious  upon  the  question  as  to  whether  demand  and  notice 
may  be  waived  by  a  parol  agreement  prior  to  or  contemporaneous  with  a 
written  indorsement.  In  England,  and  in  seme  of  the  United  States,  it  is 
held  that  a  verbal  agreement  to  be  bound  absolutely,  or  any  equivalent 
verbal  undertaking  made  by  an  indorser  prior  to  or  contemporaneously  with 
his  indorsement,  will  not  be  admissible  in  evidence  to  show  a  waiver,  on 
the  ground  that  it  would  contradict  or  vary  the  written  contract  created  by 
the  indorsement.'4  But  in  other  jurisdictions  it  has  been  contended  that  the 
effect  of  the  introduction  of  this  evidence  would  be  not  to  vary  the  written 
contract  between  the  indorser  and  the  holder,  but  merely  to  show  the  waiver 
of  a  condition,  and  hence  that  it  is  allowable.5 

Waiver  Partly  by  Parol  and  Partly  in  Writing. — In  California  it  has  been  held  that 
where  subsequently  to  an  indorsement  there  was  an  agreement  to  waive 
demand  and  notice,  and  the  branch  of  the  agreement  relating  to  the  waiver 
of  notice  was  thereupon  indorsed  on  the  instrument,  it  was  proper  to  show 


Bryant  v.  Merchants'  Bank,  8  Bush  (Ky.) 
43;  Smith  v.  Lockridge,  8  Bush  (Ky.)  423; 
Bryant  v.  Lord,  19  Minn.  396. 

1.  Waiver  in  Indorsement. —  Parshley  v. 
Heath,  69  Me.  90,  31  Am.  Rep.  246;  Central 
Bank  v.  Davis,  19  Pick.  (Mass.)  373;  State 
Bank  v.  Bartle,  114  Mo.  276. 

2.  Waiver  in  Separate  Writing. — Duvall  v. 
Farmers'  Bank,  7  Gill  &  J.  (Md.)  44;  Spencer 
-v.  Harvey,  17  Wend.  (N.  Y.)  489;  Ridgway 
v.  Day,  13  Pa.  St.  208;  Hastings  First  Nat. 
Bank  v.  Bonner  (Tex.  Civ.  App.  1894),  27  S. 
W.  Rep.  698.  See  also  Studebaker  v.  Ryan, 
46  Kan.  273. 

3.  Verbal  Waiver  Subsequent  to  Execution. — 
Farmers'  Bank  v.  Waples,  4  Harr.  (Del.)  429; 
Markland  v.  McDaniel,  51  Kan.  350;  Rodney 
v.  Wilson,  67  Mo.  123,  29  Am.  Rep.  499; 
Edwards  v.  Tandy,  36  N.  H.  540. 

By  Statute  in  Maine  it  is  provided  that  no 
waiver  of  demand  and  notice  in  that  state 
by  an  indorser  of  any  promissory  note  or  bill 
of  exchange  shall  be  valid  unless  the  same  is 
in  writing.  Thomas  v.  Mayo,  56  Me.  40; 
Parshley  v.  Heath,  69  Me.  90,31  Am.  Rep. 246. 

4.  Waiver  by  Parol  Not  Allowed  in  Some 
Jurisdictions.  —  Hightower  v.  Ivy,  2  Port.  (Ala.) 
308;  Farwell  v.  St.  Paul  Trust  Co.,  45  Minn. 
4<)5,  22  Am.  St.  Rep.  742;  Beeler  v.  Frost, 
70  Mo.  185.  See  also  Coon  v.  Pruden,  25 
Minn.  105. 

In  the  above  cases  it  did  not  appear  what 
the  form  of  the  indorsement  was. 

Parol  Waiver  by  Blank  Indorser. — Thus  it 
has  been  held  that  where  paper  was  indorsed 
in  blank,  a  verbal  agreement  at  the  time  of 
making  the  indorsement  to  assume  an  abso- 
lute and  unconditional  liability  was  not  ad- 
missible in  evidence.  Free  v.  Hawkins,  8 
Taunt.  92.  4  E.  C.  L.  31;  Anderson  v.  Yell,  15 
Ark.  9;  Goldman  v.  Davis,  23  Cal.  256:  Rod- 
ney v.  Wilson,  67  Mo.  123,  29  Am.  Rep.  499; 
Barry  v.  Morse,  3  N.  H.  132;  Albion  Bank  v. 
Smith,  27  Barb.  (N.  Y.)  489.  But  see  Hazard 
v.  White,  26  Ark.  156. 


In  Rodney  v.  Wilson,  67  Mo.  125,  29  Am. 
Rep.  499,  the  court  said  :  "  In  all  such  cases 
as  the  present  we  think  the  policy  of  the 
law  requires  that  the  paper  shall  tell  its  own 
story." 

See  further,  on  the  general  question  of 
introducing  parol  evidence  to  vary  the  obli- 
gation of  an  indorser,  infra,  this  title, 
Liabilities  of  Parties. 

5.  Schmied  v.  Frank,  86  Ind.  250;  Markland 
v.  McDaniel,  51  Kan.  350;  Boyd  v.  Cleveland, 
4  Pick.  (Mass.)  525  ;  Taunton  Bank  v. 
Richardson,  5  Pick.  (Mass.)436;  Dye  1.  Scott, 
35  Ohio  St.  194,  35  Am.  Rep.  604;  Annville 
Nat.  Bank  v.  Kettering,  106  Pa.  St.  532,  51 
Am.  Rep.  536;  Worden  v.  Mitchell,  7  Wis. 
161.  See  also  Cummings  v.  Kent,  44  Ohio 
St.  96,  58  Am.  Rep.  796.  Compare  Bowers 
v.  Headen,  4  Ihd.  318. 

In  the  above  cases  the  form  of  the  indorse- 
ment did  not  appear. 

Parol  Waiver  by  Indorser  in  Full. — In  Lane 
v.  Steward,  20  Me.  98,  it  was  held  that  a 
parol  agreement  by  the  person  indorsing  in 
full  was  held  to  be  admissible  to  show  waiver 
of  presentment  and  notice. 

Waiver  by  Person  Indorsing  in  Blank.— In  the 
following  decisions  it  was  held  that  a  parol 
waiver  was  admissible  in  the  case  of  blank 
indorsements  :  Fuller  v.  McDonald,  8  Me. 
213,  23  Am.  Dec.  499;  Sanborn  v.  Southard, 
25  Me.  409,  43  Am.  Dec.  288;  Fullerton  v. 
Rundlett,  27  Me.  31;  Barclay  v.  Weaver,  19 
Pa.  St.  396,  57  Am.  Dec.  661;  Taylor  v. 
French  2  Lea  (Tenn.)  257,  31  Am.  Rep.  609; 
Kimbroe  v.  Lamb,  3  Humph.  (Tenn.)  17. 
See  also  Patterson  v.  Todd,  18  Pa.  St.  426. 
57  Am.  Dec.  622.  Compare  Smith  v  Morrill, 
54  Me.  48. 

By  Statute  in  Maine  it  is  now  provided  that 
no  waiver  of  demand  and  notice  is  valid  un- 
less it  is  in  writing.  Thomas  v.  Mayo,  56 
Me.  40;  Parshley  v.  Heath,  69  Me  90.  31  Am. 
Rep.  246;  Skowhegan  First  Nat.  Bank  v. 
Maxfield,  83  Me.  576. 
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by  parol  the  fact  that  the  indorsement  was  only  a  part  of  the  agreement.1 
And  in  Maine  it  has  been  held  that  if  an  indorser  makes  a  waiver  of  notice 
a  part  of  his  indorsement,  parol  evidence  is  admissible  to  show  that  at  the 
time  of  the  indorsement  he  made  a  further  agreement  to  waive  demand.* 

(b)  Direct  and  Express  Waiver. —  Expressions  of  clear  import,  such  as,  "  I  waive 
demand  and  notice,"  will,  of  course,  dispense  with  the  necessity  of  demand 
and  notice.3 

Waiver  of  Protest  Construed. — Moreover,  expressions  signifying  a  waiver  of  pro- 
test are,  according  to  the  weight  of  authority,  equivalent  to  an  express  waiver 
of  presentment  and  notice,'*  as  well  as  of  protest.    This  rule  applies  to  all  nego- 


1.  Mills  v.  Beard,  19  Cal.  159. 

2.  Drinkwater  v.  Tebbetts,  17  Me.  16. 

3.  Direct  and  Express  Waiver.  —  Savings 
Bank  v.  Fisher  (Cal.  1895),  41  Pac.  Rep.  490; 
Deering  v.  Wiley,  56  111.  App.  309;  Emery  v. 
Hobson,  62  Me.  578;  Woodman  v.  Thurston, 
8  Cush.  (Mass.)  157;  Johnston  v.  Searcy,  4 
Yerg.  (Tenn.)  182. 

Also  a  waiver  of  "  notice  of  protest  and  de- 
mand "  has  been  held  to  be  a  waiver  of  de- 
mand and  notice.  Hammett  v.  Trueworthy, 
51  Mo.  App.  284. 

Statement  0!  Reason  for  Waiver  Immaterial. — 
Where  a  bill  of  exchange  contained  the  fol- 
lowing waiver:  "  Notice,  demand,  protest,  and 
due  diligence  waived  on  account  of  the  war 
and  insurrection,"  it  was  held  that  the  waiver 
was  absolute,  and  that  the  fact  that  the  rea- 
sons on  account  of  which  the  waiver  was  given 
were  stated  was  immaterial.  Neal  v.  Wood,  23 
Ind.  523. 

"  Acceptance  Waived." — Where  the  words 
"  Acceptance  waived  "  are  embodied  in  a  bill, 
it  has  been  held  that  the  drawer  is  not  enti- 
tled to  notice  of  dishonor.  Denegre  v.  Milne, 
10  La.  Ann.  324;  English  v.  Wall,  12  Rob. 
(La.)  132;  Webb  v.  Mears,  45  Pa.  St.  222; 
Carson  v.  Russell,  26  Tex.  452.  See  also 
Liggett  v.  Weed,  7  Kan.  273. 

In  Webb  v.  Mears,  45  Pa.  St.  227,  Read,  J., 
said:  "  The  effect  of  these  words  when  em- 
bodied in  the  bill  is  to  merge  the  ordinary 
proceedings,  on  acceptance,  into  those  of  pay- 
ment or  nonpayment,  or,  in  other  words,  dis- 
penses with  acceptance  entirely." 

4.  Waiver  of  Protest  Construed  Generally — Ala- 
bama.— Fisher  v.  Price,  37  Ala.  407. 

Kansas. — Baker  v.  Scott,  29  Kan.  136,  44 
Am.  Rep.  628. 

Massachusetts. — Johnson  v.  Parsons,  140 
Mass.  175. 

Minnesota. — Wolford  v.  Andrews,  29  Minn. 
251,  43  Am.  Rep.  201. 

Mississippi. — Carpenter  v.  Reynolds,  43 
Miss.  807. 

Missouri. — Jaccard  v.   Anderson,  37  Mo. 

91-  ...  „     .         ,  , 

New  York. — Coddington  v.  Davis,  1  N.  Y. 

186;  Porter  v.  Kemball,  53  Barb.  (N.  Y.)  467; 

Hood  v.  Hallenbeck,  7  Hun  (N.  Y.)  364. 

North  Carolina. — Shaw  v.   McNeill,  95  N. 

Car.  535. 

Pennsylvania.  —  Lancaster  First  Nat.  Bank 
v.  Hartman,  no  Pa.  St.  196. 

Texas. —  Smith  v.  Pickham,  8  Tex.  Civ. 
App.  32ft. 

See  also  City  Sav.  Bank  v.  Hopion  .  53  Conn. 
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Waiver  of  Protest  Construed  as  Equivalent  to 
Waiver  of  Demand  and  Notice. — Thus  the  words 
"  Protest  waived  "  have  been  held  to  dispense 
with  demand  and  notice  of  nonpayment.  Lan- 
caster First  Nat.  Bank  v.  Hartman,  no  Pa. 
St.  196.  To  the  same  effect  are:  Fisher  -v. 
Price,  37  Ala.  407;  Carpenter  v.  Reynolds,  42 
Miss.  S07:  Jaccard  v.  Anderson,  37  Mo.  91; 
Hood  v.  Hallenbeck,  7  Hun  (N.  Y.)  362. 

In  Coddington  v.  Davis,  1  N.  Y.  186,  where 
the  indorser  of  a  note  before  its  maturity 
wrote  to  the  holder  saying,  "  Please  do  not 
protest  T.  B.  C.'s  note,  due,  etc.,  and  I  will 
waive  the  necessity  of  the  protest  thereof." 
it  was  held  that  this  dispensed  with  demand 
of  the  maker  and  notice  to  the  indorser. 
The  same  construction  has  been  placed  on 
the  language,  "  I  waive  demand  of  protest." 
Porter  v.  Kemball,  53  Barb.  (N.  Y.)  467. 

California  Statute. — The  waiver  of  protest  on 
a  negotiable  instrument  executed  and  indorsed 
in  California  also  waives  presentment  and  no- 
tice under  the  express  provision  of  Civil  Code 
of  California,  §  3160.  San  Diego  First  Nat. 
Bank  v.  Falkenhan,  94  Cal.  141;  Wilkie  v. 
Chandon,  1  Wash.  355. 

Waiver  of  Protest  Construed  as  Equivalent  to 
Waiver  of  Demand. — The  waiver  of  "  notice 
and  protest"  has  been  held  to  dispense  with 
waiver  of  demand  and  notice.  Gordon  v. 
Montgomery,  19  Ind.  no;  Baker  v.  Scott,  29 
Kan.  136,  44  Am.  Rep.  628;  Halley  v.  Jack- 
son, 48  Md.  261;  Wolford  v.  Andrews,  29 
Minn.  250,  43  Am.  Rep.  201. 

Also  the  expression,  "  Notice  of  demand 
and  protest  is  waived,"  has  been  construed  to 
be  a  waiver  of  demand  and  notice.  Johnson 
County  Sav.  Bank  v.  Lowe,  47  Mo.  App.  151. 

Waiver  of  Protest  Construed  as  Equivalent  to 
Waiver  of  Notice. — Waiver  of  protest  has  been 
construed  as  dispensing  with  the  necessity  of 
notice  of  dishonor.  Johnson  -'.  Parsons,  140 
Mass.  173. 

Thus  in  Shaw  v.  McNeill,  95  N.  Car.  535, 
the  words  "  No  protest  "  on  the  margin  of  a 
draft  were  held  to  dispense  with  the  necessity 
of  notice. 

Also  the  expression  "  Presentation  and 
protest  waived  "  has  been  held  to  be  a 
waiver  of  presentment  and  notice.  Bryant  v. 
Merchants'  Bank.  8  Bush  (Ky.)  43. 

Waiver  of  Nrticc  of  Protost.  -Where  an  in 
dorsement  is  made  with  "  notice  of  protest 
waived,"  it  has  been  held  to  be  a  waiver  of 
notice  of  nonpayment,  Continental  L.  Ins.  Co. 
v.  Barber,  50  Conn.  508;  Fitch  v.  Citizens' 
Nat.  Bank,  97  Ind.  211;  and  of  presentment, 
Cooke  7*.  Pomcroy,  65  Conn.  466. 
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tiable  promissory  notes,1  and  bills  of  exchange  both  foreign  2  and  domestic.3 
Waiver  of  Notice  Construed. — But,  by  the  weight  of  authority,  a  waiver  of  notice 
will  constitute  no  excuse  for  the  want  of  due  presentment  and  demand,  on  the 
ground  that  a  waiver  is  not  to  be  extended  beyond  the  plain  and  clear  import 
of  the  terms  used.4    In  California,  however,  a  different  rule  prevails.5 

(c)  Implied  Waiver  Before  and  At  Maturity — aa.  Generally. — A  waiver  may  be 
implied  from  any  act  or  language  of  the  drawer  or  indorser,  before  or  on  the 
day  the  paper  falls  due,  which  is  calculated  to  put  a  reasonable  person  off  his 
guard,  or  to  induce  him  to  forbear  making  presentment,  protest,  or  notice,6  or 


Proof  of  Extrinsic  Facts  in  Support  of  Construc- 
tion Unnecessary. — Where,  by  an  indorsement 
on  the  back  of  an  instrument,  the  party  ex- 
pressly waived  "  protest  and  notice  of  pro- 
test," this  was  held  to  be  sufficient  evidence 
of  an  intention  to  waive  demand  and  notice 
without  proof  of  extrinsic  facts,  as  that  the 
indorser  knew  that  he  was  previously  dis- 
charged. Lockvvood  v.  Bock,  50  Minn.  142. 
In  this  case  the  court  said:  "  In  the  case  of  an 
express  waiver  there  can  be  no  question  of 
his  intention,  or  any  presumption  in  the  first 
instance  that  it  was  made  under  a  mistake  of 
facts  and  a  misapprehension  of  his  legal 
rights  in  the  premises." 

1.  Waiver  of  Protest  of  Negotiable  Notes — Ala- 
bama.— Fisher  v.  Price,  37  Ala.  407. 

Kansas.  —  Baker  v.  Scott,  29  Kan.  136,  44 
Am.  Rep.  628. 

Massachusetts. — Johnson  v.  Parsons,  140 
Mass.  173. 

Minnesota. — Wolford  v.  Andrews,  29  Minn. 
251,  43  Am.  Rep.  201. 

Mississippi. — Carpenter  v.  Reynolds,  42 
Miss.  807. 

Missouri. — Jaccard  v.  Anderson,  37  Mo. 
91. 

New  York. — Coddington  v.  Davis,  I  N.  Y. 
186;  Hood  v.  Hallenbeck,  7  Hun  (N.  YO362; 
Porter  v.  Kemball,  53  Barb.  (N.  Y.)  467. 

Pennsylvania. — Lancaster  First  Nat.  Bank 
v.  Hartman,  no  Pa.  St.  196. 

Louisiana. — In  Louisiana  a  waiver  of  protest 
of  a  note  was  held  not  to  be  a  waiver  of  notice 
of  dishonor.  Ball  v.  Greaud,  14  La.  Ann.  303, 
74  Am.  Dec.  431 ;  Bird  v.  Le  Blanc,  6  La.  Ann. 
470;  Wall  v.  Bry,  I  La.  Ann.  312.  But  it  has 
been  held  to  include  a  waiver  of  demand. 
Harvey  v.  Nelson,  31  La.  Ann.  434,  33  Am. 
Rep.  222;  Wall  v.  Bry,  1  La.  Ann.  312. 

Doctrine  in  the  Federal  Court. — In  Union  Bank 
v.  Hyde,  6  Wheat.  (U.  S.)  572,  the  following 
undertaking  of  the  indorser  of  a  promissory 
note:  "  I  do  request  that  hereafter  any  notes 
that  may  fall  due  in  the  Union  Bank,  on  which 
I  am  or  may  be  indorser,  shall  not  be  pro- 
tested, as  I  will  consider  myself  bound  in  the 
same  manner  as  if  the  said  notes  had  been  or 
should  be  legally  protested,"  was  held  to  be 
ambiguous  as  to  whether  it  amounted  to  a 
waiver  of  demand  and  notice,  and  parol  proof 
was  admitted  to  show  that  it  was  the  under- 
standing of  the  parties  that  the  demand  and 
notice  required  by  law  to  charge  the  indorser 
should  be  dispensed  with. 

Nonnegotiable  Note. — It  has  been  held  that 
where  the  expression  "  waiverof  protest"  is 
applied  to  a  nonnegotiable  note  which  cannot 
or  is  not  required  to  be  protested,  it  is  equiv- 
alent to  a  waiver  of  demand  and  notice,  since 


otherwise  it  would  have  no  effect  whatever. 
San  Diego  First  Nat.  Bank  v.  Falkenhan,  94. 
Cal.  141. 

But  in  some  states  presentment  and  notice 
are  unnecessary  in  the  case  of  nonnegotiable 
instruments,  and  in  those  jurisdictions  a 
waiver  would  of  course  be  useless  and  imma- 
terial. Pool  v.  Anderson,  116  Ind.  97;  Stix  v. 
Matthews,  75  Mo.  98. 

In  Texas  it  has  been  held  that,  the  law  of 
protests  not  applying  to  any  but  negotiable 
instruments,  a  waiver  of  protest  would  not  be 
a  waiver  of  the  right  of  the  assignor  of  a  non- 
negotiable  instrument  to  have  the  maker  sued 
at  the  first  term  of  the  court  after  the  trans- 
fer, or  at  the  second  term  with  reasons  shown 
for  delay.  Burke  v.  Ward  (Tex.  Civ.  App. 
1895),  32  S.  W.  Rep.  1047. 

2.  Waiver  of  Protest  of  Foreign  Bill. — 2  Daniel 
on  Negotiable  Instruments  (4th  ed.),  §  1095. 
See  also  Broun  v.  Hull,  33  Gratt.  (Va.)  31. 

3.  Waiver  of  Protest  of  Inland  Bill. — Shaw  v. 
McNeill,  95  N.  Car.  535.  But  see  Union  Bank 
v.  Hyde,  6  Wheat.  (U.  S.)  572. 

4.  Waiver  of  Notice  No  Excuse  for  Want  of 
Presentment. — Voorhies  v.  Atlee,  29  Iowa  49; 
Drinkwater  v.  Tebbetts,  17  Me.  16;  Lane  v. 
Steward,  20  Me.  98;  Berkshire  Bank  v.  Jones, 
6  Mass.  524,  4  Am.  Dec.  175;  Backus  v.  Ship- 
herd,  11  Wend.  (N.  Y.)  629;  Sprague  v. 
Fletcher,  8  Oregon  367,  34  Am.  Rep.  587; 
Buchanan  v.  Marshall,  22  Vt.  561. 

5.  California — Waiver  of  Notice  Excuses  De- 
mand and  Presentment. — Matthey  v.  Gaily,  4 
Cal.  62,  60  Am.  Dec.  595. 

6.  Waiver  Implied  from  Acts  and  Language 
before  Maturity. — Tailer  v.  Murphy  Furnish- 
ing Goods  Co.,  24  Mo.  App.  420;  Sheldon  v. 
Horton,  53  Barb.  (N.  Y.)  27;  Boyd  v.  Toledo 
Bank,  32  Ohio  St.  526,  30  Am.  Rep.  624; 
Moyer's  Appeal,  87  Pa.  St.  129. 

Thus  where  a  drawer,  upon  inquiry  made 
by  the  holder  to  him,  said  that  the  bill  when 
due  would  not  be  paid  by  the  acceptor,  and 
that  he  would  not  give  his  own  address,  but 
would  call  in  a  few  days  and  inquire  whether 
the  bill  had  been  paid  or  not.it  was  held  that 
he  took  upon  himself  the  onus  of  making  in- 
quiry, and  dispensed  with  notice.  Phipson 
v.  Kneller,  1  Stark.  117,  2  E.  C.  L.  53. 

But  where  the  drawer  informed  the  holder 
that  he  would  endeavor  to  provide  effects, 
and  would  call  upon  him  again,  this  was 
held  not  to  supersede  the  necessity  of  pre- 
sentment. Prideaux  v.  Collier,  2  Stark.  57, 
3  E.  C.  L.  315. 

Indorser  Informing  Holder  that  Paper  will  Not 
be  Paid. — Where  an  indorser,  knowing  the 
condition  of  the  maker,  tells  the  holder  that 
it  would  be  useless  to  call  on  him,  it  is  ant 
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from  any  conduct  on  his  part  whereby  these  formalities  are  prevented  or 
rendered  useless.1 

bb.  Promise  to  Pay  Bill  or  Note. — Thus  it  is  well  settled  that  an  express 
promise  to  pay  a  bill  or  note,  made  by  a  drawer  or  indorser  before  or  at  matu- 
rity, may  amount  to  a  waiver.2  Accordingly  where  the  indorser  told  the  holder 
before  the  note  fell  due  that  he  should  have  no  trouble  about  the  note,  and  that 
he,  the  indorser,  would  pay  it,  this  promise  was  held  to  amount  to  a  waiver  of 
demand  and  notice.3     So  where  an  indorser  told  the  holder  that  he  need  not 


implied  waiver  of  demand  on  his  part.  Bar- 
ker v.  Parker,  6  Pick.  (Mass.)  80.  See  also 
Burgh  v.  Legge,  5  M.  &  W.  418. 

But  in  California,  where  the  drawer,  three 
weeks  before  the  maturity  of  the  bill,  in- 
formed the  holder  that  the  drawee  could  not 
pay,  but  that  he  himself  would  pay  the  bill, 
it  was  held  that  this  statement  did  not  con- 
stitute a  waiver,  since  it  was  not  made  ten 
days  before  the  maturity  of  the  bill,  as  pro- 
vided by  section  3156  of  the  Civil  Code  in 
the  case  of  statements  that  the  paper  will  be 
dishonored.  Los  Angeles  Nat.  Bank  v.  Wal- 
lace, 101  Cal.  478. 

Waiver  Implied  by  Giving  Security  of  Higher 
Nature. — In  Cardwell  v.  Allan,  33  Gratt.  (Va.) 
160,  where  the  indorser  of  a  promissory  note, 
on  the  day  of  making  the  indorsement,  gave 
to  the  holder  a  security  of  a  higher  nature 
for  the  payment  of  the  note,  without  men- 
tioning therein  that  he  would  insist  upon  de- 
mand and  notice,  it  was  held  that  it  would  be 
presumed  that  he  intended  to  waive  these 
formalities. 

Language  Held  Not  to  Amount  to  a  Waiver. — 
Where  a  person  made  the  following  indorse- 
ment on  a  note:  "  For  value  received,  I  assign 
the  within  note,  on  condition  that  the  prop- 
erty of  the  maker  and  indorsers  be  ex- 
hausted before  recourse  on  me."  this  was 
held  not  to  dispense  with  demand  and  notice 
on  the  part  of  a  subsequent  holder.  Duffy 
v.  O'Conner,  7  Baxt.  (Tenn.)  498. 

Indorser  Attending  Meeting  of  Maker'B  Credit- 
ors.—  It  has  been  held  that  it  is  not  to  be 
presumed  that  the  indorser  intended  to  make 
himself  unconditionally  liable  and  waive  a 
demand  on  the  maker,  and  protest  and  notice 
to  himself,  because  he  attended  a  meeting  of 
the  creditors  of  the  maker,  to  be  secured 
against  his  indorsement.  Miranda  v.  Citv 
Bank.  6  La.  741,  26  Am.  Dec.  493. 

Indorser  Aiding  in  Collection  of  Interest  from 
Maker. — Where  the  indorser,  before  the  ma- 
turity of  the  note,  insisted  upon  and  aided  in 
the  collection  of  the  interest  from  the  maker, 
the  indorsee  not  having  been  misled  or 
prejudiced  thereby,  it  was  held  that  such 
acts  did  not  constitute  a  waiver  of  demand 
and  notice.     Isham  v.  McClure,  58  Iowa  515. 

1  Where  Drawer  or  Indorser  Is  a  Means  of 
Preventing  Presentment  or  Notiee.  -1  Parsons 
on  Notes  and  Bills  582. 

Thus  in  Williams  v.  Brobst,  10  Watts  (Pa.) 
Ill,  it  was  held  that  if  the  holder  of  a  note, 
by  an  agreement  with  the  maker  fur  a  valu- 
able consideration,  extends  the  time  for  its 
payment,  and  afterwards  indorses  the  same 
to  a  third  party,  without  giving  notice  of 
•  uch  agreement,  he  is  liable  to  the  indorsee 
without  demand  of  payment  from  the  maker, 
protest,  or  notice. 


So  it  has  been  held  that  if  the  drawer  has 
placed  in  the  hands  of  the  payee,  at  the  time 
the  bill  was  drawn,  the  amount  of  :he  bill  in 
a  particular  kind  of  funds  to  be  disposed  of, 
with  the  agreement  by  the  parties  that  the 
proceeds  of  these  funds  would  be  applied  to 
meet  the  bill  when  due,  such  an  agreement 
would  amount  to  a  waiver  of  presentment; 
and  that  the  payee  might  sue  the  drawer  at 
maturity  if  they  were  not  then  paid,  accord- 
ing to  the  agreement.  Curtiss  v.  Martin,  20 
HI-  557- 

Drawer  Ordering  Drawee  Not  to  Pay. — Also 
where  the  drawer  of  a  bill  of  exchange 
orders  the  drawee  not  to  pay  the  bill  when  it 
is  presented,  it  will  amount  to  a  dispensation 
of  demand  and  notice.  Manning  v.  Maroney, 
87  Ala.  564,  13  Am.  St.  Rep.  67;  Lilley  v. 
Miller,  2  Nott  &  M.  (S.  Car.)  257,  note  a. 

But  in  Hill  v.  Heap,  D.  &  R.  N.  P.  57,  16 
E.  C.  L.  435,  it  was  held  that  such  an  order 
from  the  drawer  to  the  drawee  would  dis- 
pense with  notice  of  dishonor,  but  would  be 
no  excuse  for  nonpresentment  for  payment. 

2.  Promise  to  Pay  Made  before  Maturity  as 
Waiver — Arkansas.  —  Lary  v.  Young,  13  Ark. 
401,  58  Am.  Dec.  332. 

Connecticut.  —  Norton  v.  Lewis,  2  Conn.  478. 
Kansas. — Markland  v.  McDaniel,  51  Kan. 
35o. 

Maine. — Marshall  v.  Mitchell,  35  Me.  221, 
58  Am.  Dec.  697. 

Maryland. — Seldner  v.  Mount  Jackson  Nat. 
Bank,  66  Md.  488,  59  Am.  Rep.  190. 

Missouri. — State  Bank  v.  Bartic,  114  Mo. 
276. 

Montana. — Quaintance  v.  Goodrow,  16 
Mont.  376. 

New  York. — Bruce  v.  Lytle.  13  Barb.  (N. 
Y.)  163. 

Ohio.  —  Boyd  v.  Toledo  Bank,  32  Ohio  St. 
526,  30  Am.  Rep.  624. 

Pennsylvania. — Moyer's  Appeal,  87  Pa.  St. 
129;  Sieger  v.  Allentown  Second  Nat.  Bank, 
132  Pa.  St.  307. 

See  also  Kent  v.  Warner,  12  Allen  (Mass.) 
561.  The  majority  of  the  cases  on  this  subject 
are  those  in  which  the  promise  to  pay  was 
made  subsequently  to  the  execution  or  in- 
dorsement. 

Promiso  to  Pay  Made  at  Timo  of  Exocution. 
But  there  arc  a  few  cases  in  which  it  is  held 
that  the  promise  to  pay  made  by  an  indorse! 
to  an  indorsee  at  the  time  of  indorsement 
may  constitute  a  waiver.  Thus  a  promise,  at 
the  time  a  note  was  negotiated,  to  take  it  up 
if  not  paid  by  another  has  been  held  to  be  a 
waiver  of  notice.  Boyd  v.  Clcvelnnd,  4  Pic  k. 
(Mass.)  52s.  To  the  same  effect  arc  Fuller  v. 
McDonald,  8  Me.  213,  23  Am.  Dec.  499;  Lane 
v.  Steward.  20  Me.  98. 

3.  Whitney  v  Abbot,  5  N.  II.  378. 

4"  >  Volume  IV. 


Diligence  Required  of  Holder. 


BILLS  AND  NOTES. 


Want  of  Presentment,  etc. 


take  steps  to  collect  the  note,  as  it  should  be  paid  at  maturity,  it  was  held  to  be 
a  waiver  of  demand  and  notice.1  But  where  the  indorser  assured  the  holder 
that  he  would  stand  good  for  the  payment  of  the  note,  it  was  held  that  this 
agreement  did  not  operate  as  a  waiver  of  demand  and  notice,  on  the  ground 
that  agreements  of  this  sort  are  always  to  be  strictly  construed. a 

cc  Agreement  to  Extend  Time  of  Payment. — An  agreement  between  the  holder 
and  the  drawer  or  an  indorser  of  a  bill  or  note,  made  before  maturity,  that  the 
time  of  payment  shall  be  extended,  is  a  waiver  of  the  necessity  of  demand  and 
notice,  both  at  maturity  and  at  the  expiration  of  the  extended  time.3 

Agreement  to  Renew  Paper. — So  it  has  been  held  that  an  agreement  between 
the  indorser  and  the  holder  for  the  renewal  of  a  note  operates  as  a  waiver  of 
demand  and  notice.4  And  there  is  authority  sustaining  the  view  that  a  mere 
offer  of  renewal  on  the  part  of  the  indorser,  though  refused,  amounts  to 
a  waiver,  on  the  ground  that  the  act  of  the  indorser  implies  a  knowledge  that 
the  note  will  not  be  paid  at  maturity.5 

Agreement  to  Extend  Time  for  Bringing  Suit. — But  an  agreement  between  the 
indorser  and  the  indorsee  of  a  note,  that  the  maker  should  not  be  sued  until 
he  had  time  to  pay,  or  until  the  indorser  should  notify  the  indorsee  to  sue, 
has  been  held  not  to  waive  the  necessity  of  demand  and  notice.6  In  the 
same  way  an  agreement  between  an  indorser  and  the  indorsee  of  a  note,  that 
suit  shall  not  be  brought  against  the  indorser  in  his  absence  from  home,  if 
the  maker  fails  to  pay  at  maturity,  does  not  amount  to  a  waiver  of  demand 
upon  the  maker.7 


Similarly,  if  the  indorser  of  a  note  before 
the  maturity  of  the  same  tells  the  holder  to 
give  himself  no  uneasiness  about  the  note, 
that  it  will  be  paid  at  maturity,  that  he  is  col- 
lecting money  for  the  maker,  and  that  he  will 
see  that  the  note  is  paid,  this  is  a  waiver  of 
demand,  notice,  and  protest.  Bryant  v.  Wil- 
cox, 49  Cal.  47.  To  the  same  effect  is  Leonard 
v.  Gary,  10  Wend.  (N.  Y.)  504. 

1.  Sigerson  v.  Mathews,  20  How.  (U.S.)  496. 

2.  Freeman  v.  O'Brien,  38  Iowa  406.  See 
also  Isham  v.  McClure,  58  Iowa  515. 

In  Arkansas,  also,  it  has  been  held  that 
where,  at  the  time  an  indorser  signed  his 
name  to  the  paper,  it  was  objected  by  the  in- 
dorsee that  the  makers  were  insolvent,  and 
the  indorser  replied  that  his  name  made  the 
note  good,  there  was  no  waiver  of  demand 
and  notice.    Andrews  v.  Simms,  33  Ark.  777. 

In  California,  also,  where,  at  the  time  of 
the  indorsement,  there  was  an  understanding 
between  the  holder  and  the  indorser  that  the 
former  would  "come  back  on"  the  latter  if 
he  could  not  collect  from  the  maker,  it  was 
held  not  to  be  a  waiver.  Wright  v.  Liesenfeld, 
93  Cal.  90. 

3.  Agreement  to  Extend  Time  of  Payment. — 

Glaze  v.  Ferguson,  48  Kan.  157;  Sheldon  v. 
Horton,  53  Barb.  (N.  Y.)  23,  43  N.  Y.  93,  3 
Am.  Rep.  669;  Leffingwell  v.  White,  1  Johns. 
Cas.  (N.  Y.)  99,  1  Am.  Dec.  97;  Hudson 
v.  Wolcott,  39  Ohio  St.  618;  Ridgway  v.  Day, 
13  Pa.  St.  20S;  Barclay  v.  Weaver,  19  Pa.  St. 
396,  57  Am.  Dec.  661. 

Before  the  maturity  of  a  note,  the  defend- 
ant H.,  an  indorser  thereon,  called  upon  the 
plaintiff,  the  holder,  and  asked  to  have  it 
extended  another  year.  To  this  the  plaintiff 
agreed  if  H.  "  would  let  his  name  be  on  it, 
and  let  it  be  as  it  was,"  to  which  H.  assented. 
It  was  held  that  this  constituted  in  legal 
effect  a  waiver  of  demand  and  notice.  Cady 
%/ .  Bradshaw,  116  N.  Y.  188. 


In  Amoskeag  Bank  v.  Moore,  37  N.  H.  539, 
75  Am.  Dec.  156,  the  indorser,  a  few  days  be- 
fore the  maturity  of  a  note,  signed  the  follow- 
ing agreement  at  the  foot  of  the  note:  "We 
hereby  agree  that  the  above  note  may  be  ex- 
tended for  sixty  days  from  this  date."  It  was 
held  that  no  demand  and  notice  were  neces- 
sary. 

4.  Agreement  to  Kenew  Paper  as  Waiver. — 

Thus  it  has  been  held  that  an  agreement 
to  renew  paper  is  a  waiver  of  demand  and 
notice,  and  is  not  affected  by  the  subsequent 
refusal  of  the  indorser  to  execute  the  renewal 
note.  Iowa  City  First  Nat.  Bank  -'.  Ryerson, 
23  Iowa  508;  Tailer  v.  Murphy  Furnishing 
Goods  Co.,  24  Mo.  App.  420.  See  also  Taun- 
ton Bank  v.  Richardson,  5  Pick.  (Mass.)  436; 
Leary  v.  Miller,  61  N.  Y.  488.  Compare  Ca- 
yuga County  Bank  v.  Dill,  5  Hill  (N.  Y.)  403. 

5.  Mere  Offer  to  Kenew  Paper  as  Waiver. — 
National  Hudson  River  Bank  v.  Reynolds, 
57  Hun  (N.  Y.)  307;  Jenkins  v.  White,  147  Pa. 
St.  303.  Compare  Sussex  Bank  v.  Baldwin. 
17  N.  J.  L.  487. 

6.  Freeman  v.  O'Brien ,  38  Iowa  406.  In  this 
case  the  court  said:  "The  substance  of  the 
alleged  agreement  is  that  if,  at  the  maturity 
of  the  note,  the  maker  was  not  able  to  pay, 
the  plaintiff  was  not  to  sue  until  he  was  able, 
or  until  the  indorser  gave  notice  that  he 
should  sue.  From  the  terms  of  the  agree- 
ment it  is  reasonably  clear  that  it  was  con- 
templated by  the  parties  that  demand  of  pay- 
ment should  be  made  upon  the  maker  of  the 
note  at  maturity,  else  how  was  it  to  be  known 
whether  he  was  able  to  pay  or  not?  It  is 
equally  clear  that,  in  case  of  the  refusal  of 
the  maker  to  pay  on  demand,  the  indorser 
was,  "under  the  agreement,  entitled  to  notice, 
so  that  he  could  determine  whether  or  not  to 
require  the  plaintiff  to  sue." 

1.  Dutton  v.  Bratt  (Ark.  1889),  11  S.  W, 
Rep.  821. 


462 


Volume  IV. 


Diligence  Required  oi  Holder. 


BILLS  AND  NOTES. 


Want  of  Presentment,  etc. 


dd.  Request  for  Forbearance. — A  mere  request  for  forbearance  may,  under 
certain  circumstances,  amount  to  a  waiver.1  Thus  where  the  indorser  of 
a  note  states  to  the  holder  before  its  maturity  that  an  arrangement  for  its  pay- 
ment is  about  being  made,  and  in  direct  terms  or  by  reasonable  implication 
requests  the  holder  to  give  time,  it  is  a  waiver  of  demand  and  notice.8 

(d)  Effect  of  Promise  to  Pay  Made  after  Maturity. — It  is  a  well-settled  doctrine  both 
in  England  and  in  the  United  States,  that  if  the  drawer  or  indorser,  with  full 
knowledge  of  the  neglect  of  the  holder  to  exercise  due  diligence,  promises  to 
pay  the  bill  or  note,  or  in  any  way  unequivocally  assents  to  continue  his  liability 
as  though  due  diligence  had  been  used,  he  is  held  to  have  waived  the  conse- 
quence of  the  laches,  and  will  stand  in  the  same  position  as  if  he  had  been 
regularly  charged  by  presentment,  demand,  and  notice.3 


1.  Request  for  Forbearance  as  Wa  ver. — 
Farmers'  Bank  v.  Gardner,  4  Harr.  (Del.) 
430;  Leffingwell  v.  White,  1  Johns.  Cas.  (N.  Y.) 
99,  1  Am.  Dec.  97;  Hunter  v.  Hook,  64  Barb. 
(N.  Y.)  468;  Sheldon  v.  Chapman,  31  N.  Y. 
644;  Spencer  v.  Harvey,  17  Wend.  (N.  Y.) 
489. 

Request  for  Forbearance  as  Waiver  of  Dili- 
gence in  Making  Presentment. — In  Sheldon  v. 
Chapman,  31  N.  Y.  644,  it  was  held  that  if  a 
drawer  of  a  bill  requests  the  payee  to  hold 
the  same  for  an  indefinite  period  without  pre- 
sentment, he  assumes  a  risk  of  the  drawee's 
insolvency  and  excuses  delay  on  the  part  of 
the  payee  making  the  presentment  required 
by  the  law  merchant. 

2.  Gove  v.  Vining,  7  Met.  (Mass.)  212,  39 
Am.  Dec.  770. 

3  Promise  to  Pay  Made  after  Maturity  as 
Waiver — England.  —  Rabey  v.  Gilbert,  6  H.  & 
N.  536;  Woods  v.  Dean,  3  B.  &  S.  101,  113  E. 
C.  L.  IOI;  Bartholomew  v.  Hill,  5  L.  T.  N. 
S.  756;  Cordery  v.  Colvin,  14  C.  B.  N.  S.  374, 
108  E.  C.  L.  374. 

United  Stales. — Yeager  v.  Farwell,  13  Wall. 
(U.  S.)  6;  Sigerson  v.  Mathews,  20  How. 
(U.  S.)  496;  Read  v.  Wilkinson,  2  Wash. 
(U.  S.)  514. 

Arkansas.  —  Hazard  v.  White,  26  Ark.  155. 

California. — Curtis  v.  Sprague,  51  Cal.  239. 

Connecticut.  —  Breed  v.  Hillhouse,  7  Conn. 
523- 

Delaware. —  Seaford  First  Nat.  Bank  v. 
Connoway,  4  Houst.  (Del.)  206. 

Illinois — Curtiss  v.  Martin,  20  111.  557; 
Tobey  v.  Berly,  26  III.  426;  Smith  v.  Curlec, 
59  III.  22:. 

Iowa. — Lomax  v.  Smyth,  50  Iowa  223. 

Kentucky.  —  Higgins  v.  Morrison,  4  Dana 
(Ky.)  100. 

Louisiana. — Hart  v.  Long,  I  Rob.  (La.)  83. 

Maine. —  Thomas  v.  Mayo,  56  Me.  40. 

Maryland.  —  Heck  v.  Thompson.  4  Har.  & 
J.  (Md.)  531 ;  Turnbull  v.  Maddux,  68  Md.  579. 

Massachusetts. —  Hopkins  v.  Lis  well,  12 
Mass.  53;  Harrison  v.  Bailey,  99  Mass.  620, 
97  Am.  Dec.  63:  Pratt  v.  Chase,  122  Mass.  265; 
Rinrl^c  v.  Kimball,  124  Mass.  209;  Armstrong 
v.  Chadwick,  127  Mass.  1 56. 

Michigan. — Parsons  v.  Dickinson,  23  Mich. 
56. 

Mississippi. —  Kobbins  v.  Pinckard,  5  Smcd. 
&  M.  (Miss.)  51. 

Missouri. — Salisbury  v.  Rcnirk,  44  Mo  554. 

Montana.  —  (Juainlancc  v.  Goodrow,  16 
Mont.  3,0. 


New  Hampshire. —  Rogers  v.  Hackett,  21 
N.  H.  100. 

New  Jersey.  —  Barkalow  v.  Johnson,  16  N. 
J.  L.  397. 

New  York. — Glendening  v.  Canary,  5  Daly 
(N.  Y.)  489;  Durvee  v.  Dennison,  5  Johns. 
(N.  Y.)  248;  Lear'y  v.  Miller,  61  N.  Y.  488: 
Scott  v.  Meeker,  20  Hun  (N.  Y.)  163;  Ross 
v.  Hurd,  71  N.  Y.  14,  27  Am.  Rep.  1;  Clark 
v.  Tryon,  4  Misc.  Rep.  (N.  Y.  C.  PI.)  63. 

North  Carolina. — Moore  v.  Tucker,  3  Ired. 
L.  (N.  Car.)  347;  Shaw  v.  McNeill,  95  N.  Car. 
535- 

Oregon.  —  Johnson  v.  Arrigoni,  5  Oregon 
485;  Smith  v.  Lownsdale,  6  Oregon  78. 

Pennsylvania. — Sherer  v.  Easton  Bank,  33 
Pa.  St.  134;  Oxnard  v.  Varnum,  1 1 1  Pa.  St.  193, 
56  Am.  Rep.  255.  See  also  Morgan  v.  Wol- 
stencroft,  I  Super.  Ct.  (Pa.)  13. 

South  Carolina.  —  Hall  v.  Freeman,  2  Nott 
&  M.  (S.  Car.)  479,  10  Am.  Dec.  621;  Fell  v. 
Dial,  14  S.  Car.  247. 

Texas. — Stone  v.  Smith,  30  Tex.  138,  94 
Am.  Dec.  299;  Hastings  First  Nat.  Bank  v. 
Bonner  (Tex.  Civ.  App.  1894),  27  S.  W.  Rep. 
698. 

Vermont.  —  Blodgett  v.  Durgin,  32  Vt.  361. 

Wisconsin. — Knapp  v.  Runals,  37  Wis.  135. 

See  also  YVhitaker  v.  Morris,  1  Chitt.  Jr.  33S; 
Rogers  v.  Stephens,  2  T.  R.  713;  Hopes  v. 
Alder,  6  East  16,  note;  Union  Bank  v.  Ma- 
gruder,  7  Pet.  (U.  S.)  237;  Leonard  v.  Hast- 
ings, 9  Cal.  236.  But  see  Peabody  v.  Harvey, 
4  Conn.  119,  10  Am.  Dec.  103;  Huntington  v. 
Harvey,  4  Conn.  124;  Lawrence  v.  Ralston, 
3  Bibb  ( Ky.)  102. 

Contra. —  A  few  of  the  authorities  have 
maintained  that  a  promise  made  under  the 
circumstances  as  set  forth  in  the  text,  not 
being  founded  on  any  valid  consideration, 
induces  no  legal  obligation.  Donelly  v. 
Howie,  Hayes  &  Jones  436;  Huntington  v. 
Harvey,  4  Conn.  124;  Lawrence  v.  Ralston, 
3  Bibb  (Ky.)  102. 

In  Donelly  v.  Howie,  Hayes  iS:  Jones  436, 
Joy,  C.  B.,  said:  "  I  confess  I  cannot  con- 
ceive what  is  the  meaning  to  be  attributed  to 
the  word  'waiver'  when  used  in  a  case  like 
the  present,  where  the  defendant  has  been 
absolutely  discharged  by  the  neglect  of  the 
plaintiff,  lie  may  waive  the  communication 
of  a  fact,  but  I  do  not  understand  how  he  can 
waive  the  existence  of  the  fact.  The  law  re- 
quires that  the  bill  should  be  presented  to 
the  acceptor  when  it  becomes  due,  even 
though  the  acceptor  be  a  bankrupt;  and,  in 
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Drawer  or  indorser  must  Know  of  Laches. — But  if  the  drawer  or  indorser  was  igno- 


my  opinion,  it  would  be  very  prejudicial 
to  the  mercantile  interests  of  the  country 
were  we  to  fritter  away  the  known  rules  of 
law  by  establishing  this  new-fangled  doctrine 
of  waiver."  But  for  cases  overruling  these 
authorities  see  the  cases  in  this  note  imme- 
diately above. 

Promise  lo  Pay  Part  of  Bill  or  Note  as  Waiver. 

—  It  seems  that  a  promise  to  pay  a  part  of  a 
bill  or  note  will  operate  as  a  waiver  so  as  to 
make  the  drawer  or  indorser  liable  for  the 
payment  of  the  whole  bill  or  note.  Marget- 
son  v.  Aitken,  3  C.  &  P.  338,  14  E.  C.  L. 
336;  Dixon  v.  Elliott,  5  C.  &  P.  437,  24  E.  C. 
L.  400;  see  also  Harvey  v.  Troupe,  23  Miss. 
533.  Unless  he  expressly  limits  his  liability 
to  the  payment  of  only  a  part  of  it.  East 
v.  Chapman,  2  C.  &  P.  570,  12  E.  C.  L.  268. 

Waiver  by  Part  Payment. — A  part  payment 
of  a  bill  or  note  after  maturity,  by  an  indorser 
or  drawer  who  has  a  full  knowledge  of  all 
the  facts,  amounts  to  a  waiver  of  the  want  of 
presentment  and  notice.  Williams  v.  Robin- 
son, 13  La.  419;  Harvey  v.  Troupe,  23  Miss. 
53S;  Sherer  v.  Easton  Bank,  33  Pa.  St.  134. 
See  also  Reinke  v.  Wright  (Wis.  1896),  67  N. 
W.  Rep.  737. 

But  it  has  been  held  that  where  the  pay- 
ment by  the  indorser  was  made  with  the 
money  of  the  maker,  and  by  his  request,  the 
indorser  acts  as  a  mere  agent  of  the  maker, 
and  the  transaction  precludes  the  idea  of  a 
waiver.  Whitaker  v.  Morrison,  1  Fla.  29,  44 
Am.  Dec.  627 

Promise  to  Pay  as  Evidence  of  Due  Diligence. 

—  Not  only  may  a  promise  to  pay,  or  other 
equivalent  act  of  the  drawer  or  indorser, 
operate  as  a  waiver  where  the  holder  has 
been  guilty  of  laches  and  that  fact  appears 
on  the  trial,  but  where  no  laches  appears  in 
proof  such  promise  may  also  be  received  as 
prima  facie  evidence  that  there  was  no  laches, 
and  that  presentment,  protest,  and  notice, 
etc.,  were  in  fact  made  or  given;  the  promise 
thus  coming  in  place  of  the  ordinary  direct 
proof  of  those  facts. 

England.  —  Lundie  v.  Robertson,  7  East 
231;  Horford  v.  Wilson,  I  Taunt.  12;  Hopley 
v.  Dufresne,  15  East  275;  Gunson  v.  Metz,  I 

B.  &  C.  193,  8  E.  C.  L.  83;  Booth  v.  Jacobs, 
3  N.  &  M.  351.  28  E.  C.  L.  401;  Norris  v. 
Salomonson,  4  Scott  257,  36  E.  C.  L.  380; 
Hicks  v.  Beaufort,  4  Bing.  N.  Cas.  229,  33  E. 

C.  L.  337;  Brownell  v.  Bonney,  1  Q.  B.  39, 
41  E.  C.  L.  427;  Campbell  v.  Webster,  2  C.  B. 
258.  52  E.  C.  L.  258;  Killby  v.  Rochussen,  18 
C.  B.  N.  S.  357.  114  E.  C.  L.  357- 

Arkansas.— Hazard  v.  White,  26  Ark.  155. 
Connecticut. — Breed  v.  Hillhouse,  7  Conn. 
523. 

Indiana. —  Dickerson  v.  Turner,  12  Ind.  223. 

Maryland. — Lewis  v.  Brehme,  33  Md.  412, 
3  Am.  Rep.  190. 

Massachusetts.—  Andrews  v.  Boyd,  3  Met. 
(Mass.)  434. 

Mississippi. — Bibb  v.  Peyton,  11  Smed.  & 
M.  (Miss.)  275. 

Missouri. — Dorsey  v.  Watson,  14  Mo.  59. 

New  York.—  Tebbetts  v.  Dowd,  23  Wend. 
(N.  Y.)  379;  Meyer  v.  Hibsher,  47  N.  Y.  265; 


Gawtry  v.  Doane,  51  N.  Y.  84;  Lowville  First 
Nat.  Bank  v.  Moffatt  (Supreme  Ct.),  15  N.  Y. 
Supp.  389. 

Ohio. — Myers  v.  Standart,  11  Ohio  St.  29. 

Pennsylvania. — Levy  v.  Sprogell,  9  S.  &  R. 
(Pa.)  125;  Loose  v.  Loose,  36  Pa.  St.  538. 

Vermont. — U.  S.  Bank  v.  Lyman,  20  Vt. 
666;  Commercial  Bank  v.  Clark,  28  Vt.  325. 

Virginia. — Pate  v.  M'Clure,  4  Rand.  (Va.) 
164. 

Other  Language  or  Acts  of  the  Indorser  or 
Drawer  amounting  to  an  admission  of  liability 
may  be  presumptive  evidence  of  due  dili- 
gence. Curlewis  v.  Corfield,  1  Q.  B.  814,  41 
E.  C.  L.  790;  Roberts  v.  Bradshaw,  1  Stark. 
28,  2  E.  C.  L.  21;  Metcalfe  v.  Richardson,  11 
C.  B.  1011,  73  E.  C.  L.  1011;  Wilkins  v.  Sadis, 

1  M.  &  Rob.  41;  Union  Bank  v.  Grimshaw, 
15  La.  321;  Robbins  v.  Pinckard,  5  Smed.  & 
M.  (Miss.)  51. 

Thus  the  insertion  of  a  bill  after  its  ma- 
turity, among  the  debts  of  an  insolvent  in  his 
schedule,  has  been  held  to  be  evidence  of  the 
fact  of  notice.  Hyde  v.  Stone,  20  How.  (U.  S.) 
170.  But  see  Jones  v.  Savage,  6  Wend.  (N.  Y.) 
658. 

So  where  an  indorser  requested  that  a  note 
might  be  kept  charged  in  a  separate  account, 
and  when  the  account  so  kept  was  subse- 
quently rendered  made  no  objection  to  it  ex- 
cept to  claim  an  additional  item  of  credit,  it 
was  held  that  there  was  evidence  of  due 
notice.    U.  S.  Bank  v.  Lyman,  20  Vt.  666. 

So  a  part  payment  by  an  indorser  after  a 
note  becomes  due  is  prima  facie  evidence  of 
presentment  and  notice.    Vaughan  v.  Fuller, 

2  Stra.  1246;  Horford  v.  Wilson,  1  Taunt.  12. 
See  also  Read  v.  Wilkinson,  2  Wash.  (U.  S.) 
514;  Bibb  v.  Peyton,  11  Smed.  &  M.  (Miss.) 
275;  Levy  v.  Sprogell,  9  S.  &  R.  (Pa.)  125. 

But,  according  to  some  of  the  authorities, 
if  the  drawer  or  indorser  merely  offers  to 
make  a  payment  by  way  of  compromise,  this 
does  not  obviate  the  necessity  of  proving 
demand  and  notice.  Cuming  v.  French,  2 
Campb.  106,  note.  See  also  Standage  v. 
Creighton,  5  C.  &  P.  406,  24  E.  C.  L.  383. 

But  a  contrary  view  of  this  question  has 
also  been  maintained.  Dixon  v.  Elliott,  5  C. 
&  P.  437,  24  E.  C.  L.  400.  See  also  Margetson 
v.  Aitken,  3  C.  &  P.  338,  14  E.  C.  L.  336. 

The  statement  by  an  indorser  that  the 
amount  of  the  note  remained  unpaid,  and  that 
he  supposed  he  was  legally  bound  to  pay  it, 
but  not  morally,  has  been  held  not  to  be  suf- 
ficient evidence  to  prove  notice  of  dishonor. 
Alleman  v.  Bowen,  61  Hun  (N.  Y.)  30. 

Evidence  in  Rebuttal. — But  the  evidence  fur- 
nished by  a  promise  or  other  admission  of 
liability  as  to  due  diligence  is  open  to  re- 
buttal.   Commercial  Bank  v.  Clark,  28  Vt. 

325-  .  . 

Thus  it  may  be  shown  that  an  admission 
was  made  under  a  misapprehension  or  mis- 
take as  to  the  bill  or  note  referred  to,  and  that 
no  notice  of  dishonor  was  in  point  of  fact 
given;  and  this  though  the  admission  was  in 
writing.    Commercial  Bank  v.  Clark,  28  Vt. 

325-  .  . 

Also  it  has  been  held  that  an  admission  ol 
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rant  of  the  laches  on  the  part  of  the 
binding.* 

indebtedness  by  an  indorser  after  the  ma- 
turity of  a  bill  is  presumptive  evidence  of 
notice  of  protest,  but  that  it  does  not  avail 
anything  against  the  indorser  if  the  protest 
is  shown  to  be  illegal.  Todd  v.  Neal,  49  Ala. 
266. 

The  doctrine  has  been  maintained  by  some 
of  the  authorities,  moreover,  that  a  promise 
or  other  acknowledgment  of  liability  dis- 
penses with  proof  of  presentment  and  notice 
altogether,  and  throws  on  the  defendant  the 
•double  burden  of  proving  laches  and  that  he 
was  ignorant  of  it.  Loose  v.  Loose,  36  Pa. 
St.  538;  Byles  on  Bills  237. 

But  the  rule  has  been  laid  down  by  a  later 
authority,  that  if  the  defendant  rebuts  the 
evidence,  the  plaintiff  must  rejoin  with  proof 
that  the  defendant  had  knowledge  of  the 
laches,  his  position  being  shifted  from  a  re- 
liance on  his  own  diligence,  to  proof  that  his 
negligence  was  waived.  2  Daniel  on  Nego- 
tiable Instruments  (4th  ed.),  §  1 1 57. 

1.  Drawer  or  Indorser  must  Know  of  Laches — 
England. — Goodall  v.  Dolley,  1  T.  R.  712; 
Borradaile  v.  Lowe,  4  Taunt.  93. 

Canada. — McFatridge  v.  Williston,  25  Nova 
Scotia  11. 

United  Stales.  —  Thornton  v.  Wynn,  12 
Wheat.  (U.  S.)  185;  Martin  v.  Winslow,  2 
Mason  (U.  S.)  241. 

Alabama.  —  Kennon  v.  McRea,  7  Port. 
(Ala.)  175- 

lllinois. — Walker  v.  Rogers,  40  111.  279,  89 
Am.  Dec.  348. 

Iowa. — Creshire  v.  Taylor,  29  Iowa  492. 

Kentucky.  —  Landrum  v.  Trowbridge,  2 
Mete.  (Ky.)  281:  Tennessee  Bank  v.  Smith, 
■9  B.  Mon.  (Ky.)  609;  U.  S.  Bank  v.  Leathers, 
10  B.  Mon.  (Ky.)  64. 

Louisiana. — Vanwickle  v.  Downing,  19  La. 
Ann.  S3;  Blum  v.  Bidwell,  20  La.  Ann.  43; 
James  v.  Wade,  21  La.  Ann.  548. 

Maine.  —  Byram  v.  Hunter,  36  Me.  217. 

Maryland. — Lewis  v.  Brehme,  33  Md.  412, 
3  Am.  Rep.  190. 

Massachusetts. — Kelley  v.  Brown,  5  Gray 
(Mass.)  108;  Low  v.  Howard,  10  Cush. 
(Mass.)  159;  Parks  v.  Smith,  155  Mass. 
26. 

Mississippi. — Harvey  v.  Troupe,  23  Miss. 
538;  Baskerville  v.  Harris,  41  Miss.  535. 

New  Hampshire. —  Otis  v.  Hussey,  3  N.  H. 
346;  Farrington  v.  Brown,  7  N.  II.  271;  Nor- 
ris  v.  Ward,  59  N.  H.  487. 

New  Jersey.  —  Barkalow  v.  Johnson,  16  N. 
J  L.  397;  U.  S.  Bank  v.  Southard.  17  N.  J.  L. 
473.  35  Am.  Dec.  521. 

New  York.  —  Bacr  v.  Lcppcrt,  5  Hun  (N. 
Y.)  453;  Richard  v.  Boiler,  6  Daly  (N.  Y.) 
460;  Jones  v  Savage,  6  Wend.  (N.  Y.)  658; 
Tebbetts  v.  Dowd,  23  Wend.  (N.  Y.)  379; 
O'Ronrke  v.  Hanchett  (Supreme  Ct.),  35  N. 
Y.  Supp.  328;  Gawtry  v.  Doanc,  48  Barb. 
(N.  Y.)  148;  Hunter  v.  Hook.  64  Barb.  (N. 
Y.)  468. 

North  Carolina.  —  Lilly  v.  Pctlcway,  73  N. 
Car.  358. 

Ohio. — City  Nat.  Bank  v.  Clinton  County 
Nat.  Bank,  49  Ohio  St.  351. 

4  C.  of  L.— 30.  4C 


holder,  his  promise  to  pay  will  not  be 


Pennsylvania. — Loose  v.  Loose,  36  Pa.  St. 
538. 

Rhode  Island. — Glaser  v.  Rounds,  16  R.  I. 
235- 

South  Carolina. — Fotheringham  v.  Price,  I 
Bay  (S.  Car  )  291,  1  Am.  Dec.  618. 

Tennessee. — Golladay  v.  Bank  of  the  Union, 
2  Head  (Tenn.)64;  Ford  v.  Dallam,  3  Coldw. 
(Tenn.)  67;  Rosson  v.  Carroll,  90  Tenn.  90. 

Vermont. — Commercial  Bank  v.  Clark,  28 
Vt.  325. 

Wisconsin. — Schierl  v.  Baumel,  75  Wis.  75. 

Compare  Walker  v.  Laverty,  6  Munf.  (Va.) 
487;  Pate  v.  M'Clure,  4  Rand.  (Va.)  169; 
Cardwell  v.  Allan,  33  Gratt.  (Va.)  160;  De- 
vendorf  v.  West  Virginia  Oil,  etc.,  Co.,  17 
W.  Va.  175;  Peabody  Ins.  Co.  v.  Wilson,  29 
W.  Va.  541. 

Thus  where  the  holder's  agent  called  on 
the  indorser  of  a  note  and  informed  him  that 
he  had  neglected  to  take  measures  for  the 
collection  of  the  note,  it  was  held  that  suffi- 
cient knowledge  was  shown.  Sigerson  v. 
Mathews,  20  How.  (U.S.)  496. 

Also  where  it  appeared  from  the  testimony 
of  the  holder  that  the  indorser  knew  by  con- 
versation between  them  that  he  had  made  no 
formal  demand  upon  the  maker  for  the  pay- 
ment of  the  note,  it  was  held  to  be  sufficient 
evidence  of  knowledge  of  demand.  Rogers 
v.  Hackett,  21  N.  H.  105. 

Full  Knowledge  Necessary. — It  has  been  held 
that  knowledge  on  the  part  of  the  indorser 
that  demand  upon  the  maker  has  not  been 
made  is  material  and  must  be  proved,  not- 
withstanding the  fact  that  he  knew  that  the 
note  had  not  been  paid,  and  that  notice  of 
nonpayment  had  not  been  given,  and  was 
aware  that  he  was  discharged  from  all  lia- 
bility. Parks  v.  Smith,  155  Mass.  33;  Low 
v.  Howard,  11  Cush.  (Mass.)  268.  See  also 
Thornton  v.  Wynn,  12  Wheat.  (U.  S.)  184; 
U.  S.  Bank  v.  Southard,  17  N.  J.  L.  473,  35 
Am.  Dec.  521. 

In  Low  v.  Howard,  11  Cush.  (Mass.)  268, 
the  court  said  that  full  knowledge  of  all 
the  facts  which  should  be  requisite  to  revive 
a  legal  liability  once  discharged  ought  to  in- 
clude the  fact  that  there  had  been  no  demand 
on  the  maker,  as  well  as  no  notice  to  the  in- 
dorser. 

Knowledge  Necessary  to  Render  Part  Payment 
Operative  as  Waiver  — It  has  been  held  that 
proof  of  part  payment  by  an  indorser  will 
not  have  the  effect  of  a  waiver  unless  it  is 
shown  that  at  the  time  of  such  payment  the 
indorser  had  knowledge  of  the  holder's 
laches.  Newberry  v.  Trowbridge,  13  Mich. 
204.  See  also  Williams  v.  Robinson,  13  La. 
419;  Spurlock  v.  Union  Bank,  4  Humph. 
(Tenn.)  336.  But  sec  dicta  in  the  follow- 
ing cases  :  Read  v.  Wilkinson,  2  Wash. 
(U.  S.)  514;  Levy  v.  SproKcll.  9  S.  &  R.  (Pa.) 
125;  Curtiss  v.  Martin,  20  111.  557;  Whitakcr 
v.  Morrison,  I  Fla.  34,  44  Am.  Dec.  627. 

Burden  of  Proof.  It  is  the  general  rule 
that  the  burden  is  on  the  holder  to  show 
knowledge  <>n  the  part  of  the  drawer  or 
indorser  of  the  laches.    Walker  v.  Rubers, 

Volume  IV. 


Diligence  Required  of  Holder. 


BILLS  AND  NOTES. 


Want  of  Presentment,  etc. 


Ignorance  of  Legal  Effect  of  Laches  Immaterial. — But  the  mere  fact  that  the  drawer 
or  indorser  when  he  made  the  promise  was  ignorant  of  the  legal  effect  upon 
his  liability  of  the  laches  of  the  holder  will  not  prevent  the  promise  from 
operating  as  a  waiver,  the  doctrine  being  founded  on  the  well-known  princi- 
ple of  law,  ignorantia  legis  non  excusat.1 

Unequivocal  Promise  Necessary. — The  promise  to  have  the  effect  of  a  waiver  must 
be  clearly  established,  and  will  not  be  inferred  from  doubtful  or  equivocal  acts 
or  language.2 

40  111.  278,  89  Am.  Dec.  348;  Tickner  v.  Rob- 
erts, 11  La.  14,  30  Am.  Dec.  706;  Hunt  v. 
Wadleigh,  26  Me.  271,  45  Am.  Dec.  108;  Kel- 
ley  v.  Brown,  5  Gray  (Mass.)  108;  Edwards 
v.  Tandy,  36  N.  H.  540;  Lilly  v.  Petteway, 
73  N.  Car.  358;  Rosson  v.  Carroll,  90  Tenn. 
90;  Schierl  v.  Baumel,  75  Wis.  75.  Compare 
Kennon  v.  McRea,  7  Port.  (Ala.)  175. 

This  rule  is  held  to  apply,  moreover,  when 
the  question  is  one  of  laches  in  respect  to 
notice  alone,  whether  it  be  notice  of  non- 
payment, New  Orleans  Sav.  Bank  v.  Har- 
per, 12  Rob.  (La.)  231;  Trimble  v.  Thorne,  16 
Johns.  (N.  Y.)  152,  8  Am.  Dec.  302;  Ford  v. 
Dallam,  3  Coldw.  (Tenn.)  67;  and  see  the 
cases  immediately  above;  or  of  nonaccept- 
ance,  Landrum  v.  Trowbridge,  2  Mete.  (Ky.) 
281;  Tennessee  Bank  v.  Smith,  9  B.  Mon. 
(Ky.)  609.  See  also  Blesard  v.  Hirst,  5  Burr. 
2670;  Goodall  v.  Dolley,  1  T.  R.  712;  Phil- 
ips  v.  M'Curdy,  I  Har.  &  J.  (Md.)  187. 

But  the  necessity  of  separate  proof  of 
knowledge  of  laches  in  respect  to  notice  of 
nonpresentment  has  been  doubted,  and  a 
promise  to  pay  in  that  case  has  been  held  to 
be  prima  facie  evidence  of  knowledge,  on  the 
ground  that  the  indorser  could  not  fail  to 
know  whether  he  had  received  notice  or  not. 
Davis  v.  Miller,  88  Iowa  114;  Ladd  v.  Kenney, 
2  N.  H.  340,  9  Am.  Dec.  77;  Harral  v.  Stern- 
berger,  17  Misc.  Rep.  (N.  Y.  City  Ct.)  274. 
See  also  Thornton  v.  Wynn,  12  Wheat.  (U. 
S.)  183;  Rogers  v.  Hackett,  21  N.  H.  100; 
Barkalow  v.  Johnson,  16  N.  J.  L.  397;  U.  S. 
Bank  v.  Southard,  17  N.  J.  L.  473,  35  Am. 
Dec.  521;  Nash  v.  Harrington,  1  Aik.  (Vt.) 


39- 

And  it  has  even  been  held  that,  in  the 
absence  of  showing  to  the  contrary,  a  prom- 
ise to  pay  will  be  presumed  to  have  been 
made  with  knowledge  of  the  fact  that  the 
paper  had  not  been  protested  for  non- 
payment. Davis  v.  Miller,  88  Iowa  114; 
Cardwell  v.  Allan,  33  Gratt.  (Va.)  160.  Com- 
pare Freeman  v.  O'Brien,  38  Iowa  406. 

In  the  same  way  it  has  been  maintained 
that  in  such  case  separate  proof  of  knowl- 
edge of  want  of  presentment  will  not  be 
necessary.  2  Daniel  on  Negotiable  Instru- 
ments, S  1153. 

Knowledge  Inferred  from  Surrounding  Circum- 
stances.—  Knowledge  of  laches  on  the  part  of 
the  holder  may  be  inferred  from  the  sur- 
rounding circumstances.  Martin  v.  Wins- 
low,  2  Mason  (U.  S.)  241;  Givens  v.  Mer- 
chants' Nat.  Bank,  85  111.  442;  Turnbull  v. 
Maddux,  68  Md.  579:  Keeler  v.  Bartine,  T2 
Wend.  (N.  Y.)  no.  See  also  Hopley  v.  Du- 
fresne,  15  East  275. 

Thus  it  has  been  held  that  where  the 
drawer  of  a  bill,  knowing  that  no  notice  had 
been  sent  him  until  a  month  after  it  was 


drawn,  although  it  was  payable  in  three 
days,  himself  undertook  at  the  time  of  re- 
ceiving notice  to  make  demand  of  the 
drawee,  it  was  held  to  be  presumptive  evi- 
dence of  knowledge  that  no  demand  had 
been  made  at  maturity.  Cram  v.  Sherburne, 
14  Me.  48. 

But  it  has  been  held  that  the  fact  of  the 
drawer  including  the  demand  of  the  holder 
in  an  account  of  his  creditors  on  an  applica- 
tion for  an  insolvent's  discharge  is  not  evi- 
dence that  he  knew  that  the  necessary  steps 
to  charge  him  had  been  taken.  Jones  v. 
Savage,  6  Wend.  (N.  Y.)6sg. 

Effect  of  Ignorance  of  Material1  Facts  Other 
than  Want  of  Presentment  or  Notice. — In  Massa- 
chusetts it  has  been  held  that  though  an 
indorser  when  he  makes  the  promise  is  cog- 
nizant of  the  fact  that  the  paper  has  not  been 
presented,  and  that  notice  has  not  been  given, 
yet  if  at  the  time  he  is  ignorant  of  other  facts 
material  to  a  full  understanding  of  his  rights 
and  obligations,  the  promise  to  pay  is  not 
operative  as  a  waiver.  Low  v.  Howard,  10 
Cush.  (Mass.)  159. 

Payment  in  Ignorance  of  Laches. — It  has  been 
held  that  where  an  indorser,  in  ignorance  of 
the  holder's  laches,  has  paid  a  note  after 
maturity,  he  may  recover  the  payment  back, 
Garland  v.  Salem  Bank,  9  Mass.  408,  6  Am. 
Dec.  86;  but  not  otherwise,  Oil  Well  Supply 
Co.  v.  Exchange  Nat.  Bank,  131  Pa.  St.  100. 

1.  Ignorance  of  Legal  Effect  of  Laches  Imma- 
terial— England. — Bilbie  ^.Lumley,2  East 469. 

Illinois. — Givens  v.  Merchants'  Nat.  Bank, 
85  HI-  44*- 

Iowa. — Hughes  v.  Bowen,  15  Iowa  446; 
Creshire  v.  Taylor,  29  Iowa  492. 

Maine.  —  Davis  v.  Gowen,  17  Me.  387. 
Maryland. — Beck  v.  Thompson,  4  Har.  & 
J.  (Md.)  539- 

Massachusetts.  —  Matthews  v.  Allen,  16 
Gray  (Mass.)  594,  77  Am.  Dec.  430  [overrul- 
ing Freeman  v.  Boynton,  7  Mass.  483,  and 
Warder  v.  Tucker,  7  Mass.  449,  5  Am.  Dec. 
62];  Boston  Third  Nat.  Bank  v.  Ashwoith, 
105  Mass.  503. 

New  Hampshire. — Ladd  v.  Kenney,  2  N. 
H.  340,  9  Am.  Dec.  77;  Edwards  v.  Tandy, 
36  N.  H.  540. 

New  York. — Tebbetts  v.  Dowd,  23  Wend. 
(N.  Y.)  379- 

Pennsylvania.  —  Richter  v.  Selin,  8  S.  &  R. 
(Pa.)  438. 

South  Carolina.  —  Schmidt  v.  Radcliffe,  4 
Strobh.  L.  (S.  Car.)  296,  53  Am.  Dec.  678. 

But  see  Spurlock  v.  Union  Bank,  4  Humph. 
(Tenn.)  336;  Williams  v.  Union  Bank,  9 
Heisk.  (Tenn.)  441. 

2.  Unequivocal  Promise  Necessary — England. 
— Borradaile  v.  Lowe,  4  Taunt.  93;  Pickin 
v.  Graham,  1  Cromp.  &  M.  725. 
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Unaccepted  Conditional  Promise  Insufficient. — A  conditional  promise  to  pay,  or  an 
offer  to  pay  in  a  certain  manner,  is  not  binding  as  a  waiver  if  the  terms  be  not 
accepted.1 

k.  Some  Circumstances  Inoperative  as  Excuses — (i)  Want  of  Preju- 
dice to  Drawer  or  Inciorser. —  It  appears  to  have  been  held  at  one  time  that  it 
was  incumbent  on  the  person  insisting  on  the  want  of  due  diligence  to  prove 
that  he  had  really  sustained  damage  by  the  laches  of  the  holder.3    But  the 


Canada. —  Britton  v.  Milson,  19  Ont.  App. 
96. 

Alabama. — Sherrod  v.  Rhodes,  5  Ala.  683. 

Iowa. — Campbell  V.  Varney,  12  Iowa  43. 

Massachusetts. — Creamer  v.  Perry,  17  Pick. 
(Mass.)  332,  28  Am.  Dec.  297. 

New  York. — Griffin  v.  Goff,  12  Johns.  (N. 
Y.)  423;  Martin  v.  Perqua,  65  Hun  (N.  Y.) 
225;  Ross  v.  Hurd,  71  N.  Y.  14,  27  Am.  Rep. 
1 ;  Miller  v.  Hackley,  5  Johns.  (N.  Y.)  375,  4 
Am.  Dec.  372. 

Pennsylvania. — Richter  v.  Selin,  8  S.  &  R. 
(Pa.)425- 

Tennessee. — Gregory  v.  Allen,  Mart.  &  Y. 
(Tenn.)  74;  Rosson  v.  Carroll,  90  Tenn.  90. 

Promises  Held  to  Be  Clear  and  Unequivocal. — 
Where  the  drawer  or  indorser  promised  the 
holder  that  he  would  see  the  bill  paid,  Hopes 
v.  Alder,  6  East  16,  note;  or  that  he  would 
arrange  with  the  drawee  so  that  the  draft 
would  be  paid,  Byram  v.  Hunter,  36  Me.  217; 
or  that  he  would  pay  when  it  should  be  in 
his  power,  Donaldson  v.  Means,  4  Dall.  (Pa.) 
109;  or  where  he  requested  an  extension  of 
time,  and  said  that  he  would  pay  the  note  in 
a  few  days,  Hopkins  v.  Liswell,  12  Mass.  52; 
or  where,  upon  being  asked  what  he  was  go- 
ing to  do,  he  answered  that  "  in  a  few  days  he 
would  see  the  witness  and  arrange  it,"  Siger- 
son  v.  Mathews.  20  How.  (U.  S.)  496;  or  where 
he  remarked  to  the  holder,  upon  the  latter's 
representing  to  him  that  the  paper  had  been 
dishonored,  that  "  it  must  be  paid,"  Rogers 
v.  Stephens,  2  T.  R.  713;  or  stated  to  the 
holder  that  if  he  would  commence  a  suit 
against  the  maker  and  could  not  collect  it, 
he  would  pay  it,  Lane  v.  Steward,  20  Me. 
98;  or  admitted  the  justice  of  a  claim  after 
the  institution  of  suit,  Oglesby  v.  Steamboat 
D.  S.  Stacy,  10  La.  Ann.  117,  it  has  been 
held  that  the  promise  was  clear  and  unequiv- 
ocal, and  therefore  operative  as  a  waiver. 

Statements  Held  Not  to  Be  Clear  or  Unequivo- 
cal Promises. — Hut  where  the  drawer  or 
indorser  stated,  "  I  am  not  acquainted  with 
your  laws;  if  I  am  bound  to  pay,  I  will," 
Dennis  v.  Morrice,  3  Esp.  N.  P.  158;  or,  upon 
being  asked  whether  he  had  any  defense,  said 
he  knew  of  no  defense,  Griffin  v.  Goff,  12 
Johns.  (N.  Y.)423;  or  assured  the  holder  that 
the  maker  should  or  would  pay  the  note, 
Burrows  v.  Hannegan,  1  McLean  (U.S.)  309;  or 
stated  to  the  holder  that  he  did  not  want  him 
to  sue,  and  if  he  felt  like  doing  so  he  would 
rather  pay  it,  as  he  did  not  want  to  pay  costs, 
Keycs  v.  Fcnstermakcr,  2.4  Cal.  329;  or  ad- 
vised the  holder  to  sue  the  maker,  at  the 
same  time  promising  to  pay  the  cost  of  suit, 
Klostermann  7'.  Kagc,  39  Mo.  App.  60,  it 
has  been  held  that  there  is  not  such  clear 
and  unequivocal  evidence  of  a  promise  as  to 
constitute  a  waiver. 


1.  Unaccepted  Conditional  Promise  Inoperative 
as  Waiver. — Kennon  v.  McRea,  7  Port.  (Ala.) 
175;  Isbell  v.  Lewis,  98  Ala.  550;  Laporte  v. 
Landry,  5  Martin  N.  S.  (La.)  359;  Newberry 
v.  Trowbridge,  13  Mich.  263;  Barkalow  v. 
Johnson,  16  N.  J.  L.  397;  Sice  v.  Cunning- 
ham, 1  Cow.  (N.  Y.)  397;  Agan  v.  M'Manus, 
11  Johns.  (N.  Y.)  180;  Tardy  v.  Boyd,  26 
Gratt.  (Va.)  637.  See  also  Cuming  v. 
French,  2  Campb.  106,  note. 

Offer  Substantially  Accepted.  —  But  where  the 
drawer  of  a  bill  offered  to  pay  the  holder  by 
instalments,  it  was  held  that  though  the  offer 
was  not  formally  accepted,  yet  that,  in  conse- 
quence of  his  unqualified  acknowledgment  of 
the  debt  and  positive  assurances  of  payment, 
the  holder  granted  him  a  delay  of  seven 
months  before  bringing  suit,  thus  substan- 
tially accepting  the  offer,  and  that  it  oper- 
ated as  a  waiver.  Union  Bank  v.  Grimshaw, 
15  La.  321. 

Instances  of  Unaccepted  Offers. — An  unac- 
cepted offer  of  an  indorser  to  indorse  a  re- 
newed note  has  been  held  not  to  amount  to  a 
waiver.  Laporte  v.  Landry,  5  Martin  N.  S. 
(La.)  359. 

The  same  has  been  held  of  an  offer  by  an 
indorser  to  give  his  own  note  in  satisfaction 
of  an  indorsed  note.  Sice  v.  Cunningham,  I 
Cow.  (N.  Y.)  397;  Agan  v.  M'Manus,  II 
Johns.  (N.  Y.)  180. 

So  an  offer  to  give  or  indorse  a  note  for 
half  of  the  amount  if  the  holder  would  apply 
to  the  payment  of  the  other  half  certain 
money  previously  paid  by  the  maker,  and  an 
offer  to  pay  half  of  the  note  and  be  relieved 
from  further  liability,  have  been  held  insuffi- 
cient as  waivers.  Isbell  v.  Lewis,  98  Ala. 
5  SO. 

So  an  offer  to  pay  a  note  partly  in  cash 
and  to  give  a  note  for  the  balance,  payable 
at  a  future  day,  has  been  held  insufficient. 
Barkalow  v.  Johnson,  16  N.  J.  L.  397.  See 
also  Standagc  v.  Creighton,  5  C.  &  P.  406, 
24  E.  C.  L.  3S3. 

In  the  same  way  an  offer  to  pay  a  note  in 
Confederate  money,  Tardy  v.  Boyd,  26  Gratt. 
(Va.)  631,  or  in  depreciated  bank  bills,  does 
not  amount  to  a  waiver.  Newberry  v. 
Trowbridge,  13  Mich.  263. 

Whero  a  Condition  of  tho  Promiso  is  Unfulfilled. 
— The  agreement  of  the  payee  and  the  in- 
dorser of  a  negotiable  note  to  accept  the 
maker's  draft  for  the  amount  due  thereon 
has  been  held  not  t<>  operate  as  a  waiver 
where  the  draft  is  drawn  for  a  materially 
larger  amount  which  was  known  to  the  bank 
that  discounted  the  tiote,  and  the  payee  re- 
fused to  pay  such  increased  amount.  Litil* 
Nat.  Bank  v.  Siplc,  145  Pa.  St.  49. 

2.  Chilly  on  Kills  327,  citing  Mogadara  v. 
Holt,  1  Show.  317;  Butler  v.  Play,  I  Mod.  27. 
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law  at  present  is  that  it  is  not  sufficient  to  excuse  want  of  demand  and  notice 
that  the  drawer  or  indorser  has  sustained  no  injury  thereby.1 

(2)  Loss  or  Destruction  of  Paper.  —  Nor  will  the  loss,  mislaying,  or  destruc- 
tion of  the  bill  or  note  dispense  with  a  regular  presentment  for  payment.3 

(3)  Bankruptcy  or  Insolvency  of  Acceptor  or  Maker. — It  was  at  one  time 
held  that  if  a  drawer  or  indorser  knows  of  the  bankruptcy  of  the  acceptor  or 
maker,  the  fact  of  insolvency  will  dispense  with  demand  and  notice.3  But  at 
present  it  is  well  established,  both  in  England  and  in  the  United  States,  that 
the  insolvency  or  bankruptcy  of  the  acceptor'  or  maker,  whether  known  or 
unknown  to  the  drawer  or  indorser,  will  not  excuse  the  want  of  these 
formalities.4 

(4)  Death  of  Maker  or  Acceptor — General  Rule. — It  may  be  stated  as  a  general 
rule,  that  demand  will  not  be  excused  by  the  death  of  the  maker  or  acceptor.5 

Where  No  Representative  is  Appointed,  and  Residence  of  Deceased  Is  Unoccupied. —  If,  however, 
no  personal  representative  is  appointed  at  the  time  of  the  maturity  of  the 
paper,  and  the  last  residence  of  the  deceased  is  unoccupied,  it  has  been  held 
that  demand  will  be  useless  and  may  be  dispensed  with.6 

North  Carolina. — Denny  v.  Palmer,  5  Ired. 
L.  (N.  Car.)  610;  Cedar  Falls  Co.  v.  Wallace, 
83  N.  Car.  229;  National  Bank  v.  Bradley, 
117  N.  Car.  526. 

Oregon. — Hawley  v.  Jette,  10  Oregon  31,  45 
Am.  Rep.  129. 

Pennsylvania. — Barton  v.  Baker,  1  S.  &  R. 
(Pa.)  334,  7  Am.  Dec.  620. 

South  Carolina. — Allwood  v.  Haseldon,  2 
Bailey  L.  (S.  Car.)  457. 

Vermont. — Nash  v.  Harrington,  2  Aik.(Vt.) 
9,  16  Am.  Dec.  672. 

Wisconsin. — Wilson  v.  Senier,  14  Wis.  380; 
Reinke  v.  Wright  (Wis.  1896),  67  N.  W.  Rep. 
737- 

Declaration  by  Maker  that  He  will  Not  Pay 
Paper. — A  general  declaration  by  the  maker 
of  a  note  that  he  neither  could  nor  would 
pay  any  of  his  notes  was  held  not  to  dispense 
with  presentment.  Bowes  v.  Howe,  5  Taunt. 
30.  See  also  Sands  v.  Clarke,  8  C.  B.  751,  65 
E.  C.  L.  751. 

Where  Indorsers  Constitute  a  Majority  of 
Board  of  Directors  of  Insolvent  Maker. — It  has 
been  held  to  be  immaterial  that  the  indorsers 
of  a  note  constituted  a  majority  of  the  board 
of  directors  of  a  corporation  by  which  the 
note  was  made  and  which  has  become  insol- 
vent. Phipps  v.  Harding,  70  Fed.  Rep.  468. 
Compare  Hull  v.  Myers,  90  Ga.  674. 

5.  Death  of  Maker  or  Acceptor  No  Excuse  for 
Want  of  Presentment. — Story  on  Bills,  §  230. 

Death  of  Maker  or  Drawee  No  Excuse  for  Want 
of  Notice. — In  no  case  does  the  death  of  the 
maker  or  drawee  dispense  with  the  necessity 
of  notice.  2  Ames'  Cases  on  Bills  and  Notes 
510,  note;  Price  v.  Young,  1  McCord  L.  (S. 
Car.)  339.  See  also  Haslett  v.  Kunhardt, 
Rice  L.  (S.  Car.)  189.  Compare  Picklar  v. 
Harlan,  75  Mo.  678. 

Death  of  Drawer  or  Indorser. — Nor  will  the 
death  of  the  drawer  or  indorser  of  a  bill  or 
note  dispense  with  the  necessity  of  notice. 
Oriental  Bank  v.  Blake,  22  Pick.  (Mass.)  206. 

For  discussion  of  the  mode  of  giving  notice 
when  the  drawer  or  indorser  is  dead,  see 
supra,  this  section.  Notice  of  Dishonor. 

6.  Haslett  v.  Kunhardt,  Rice  L.  (S.  Car.) 
189. 

Also  where  a  note  was  signed  by  an  agent 


1.  Dennis  v.  Morrice,  3  Esp.  N.  P.  158; 
Hill  v.  Martin,  12  Martin  (La.)  177,  13  Am. 
Dec.  372. 

Lord  Kenyon,  in  Dennis  v.  Morrice,  3  Esp. 
N.  P.  158,  said:  "This  would  be  extending 
the  rule  still  further  than  ever  has  been 
done,  and  opening  new  sources  of  litigation 
in  investigating  whether,  in  fact,  the  drawer 
did  receive  a  prejudice  from  the  want  of 
notice,  or  not." 

2.  Story  on  Promissory  Notes,  §  244; 
Thackray  v.  Blackett,  3  Campb.  164. 

3  Rule  that  Known  Insolvency  Operates  as 
Excuse. — De  Berdt  v.  Atkinson,  2  H.  Bl.  336; 
Stothart  v.  Parker,  1  Overt.  (Tenn.)  260.  See 
also  Bogy  v.  Keil,  1  Mo.  743. 

4.  Prevailing  Rule — Insolvency  No  Excuse — 
England. — Caunt  v.  Thompson,  7  C.  B.  400, 
62  E.  C.  L.  400;  Thackray  v.  Blackett,  3 
Campb.  164;  Nicholson  v.  Gouthit,  2  H.  Bl. 
609;  Russel  v.  Langstaffe,  Doug.  514;  Bowes 
v.  Howe,  5  Taunt.  30;  Boultbee  v.  Stubbs,  18 
Ves.  Jr.  21:  Esdaile  v.  Sowerby,  11  East  114; 
Smith  v.  Becket,  13  East  187;  Whitfield  v. 
Savage,  2  B.  &  P.  277;  Ex  p.  Rohde,  Mont.  & 
M.  430. 

United  States. — Phipps  v.  Harding,  70  Fed. 
Rep.  468. 

Alabama. — Hightower  v.  Ivy,  2  Port.  (Ala.) 

308. 

Delaware. — Seaford  First  Nat.  Bank  v. 
Connoway,  4  Houst.  (Del.)  206. 

Kentucky. — Clair  v.  Barr,  2  A.  K.  Marsh. 
(Ky.)  255,  12  Am.  Dec.  391. 

Maine. — Gower  v.  Moore,  25  Me.  16,43  Am. 
Dec.  247;  Hunt  v.  Wadleigh,  26  Me.  271,  45 
Am.  Dec.  108. 

Maryland. —  Armstrong  v.  Thruston,  II 
Md.  148. 

Massachusetts. — Sandford  v.  Dillaway,  10 
Mass.  52,  6  Am.  Dec.  99;  Crossen  v.  Hutch- 
inson, 9  Mass.  205,6  Am.  Dec.  55;  Farnum  v. 
Fowle,  12  Mass.  92,  7  Am.  Dec.  35. 

Minnesota. — Farwell  v.  St.  Paul  Trust  Co., 
45  Minn.  495,  22  Am.  St.  Rep.  742. 

New  Hampshire. — Lawrence  v.  Langley,  14 
N.  H.  70;  Moses  v.  Ela,  43  N.  H.  557.  82  Am. 
Dec.  175. 

New  York. — Benedict  v.  Caffe,  5  Duer  (N. 
Y.)  226. 
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Bule  in  Jurisdictions  Allowing  a  Specified  Time  for  Settlement  of  Estate. — An  exception  to 
the  general  rule  as  stated  above  exists  also  in  those  states  where  the  represent- 
ative of  a  deceased  maker  or  acceptor  is  allowed  by  statute  a  specified  time 
after  he  has  assumed  the  trust  for  the  settlement  of  the  estate,  on  the  ground 
that  a  demand  in  that  case  would  be  entirely  nugatory.1 

Death  of  Maker  or  Acceptor  Known  to  Party  to  be  Charged.  —  Moreover,  it  has  been  held 
that  if  the  maker  or  acceptor  was  dead  at  the  time  of  indorsement,  which  fact 
was  known  to  the  indorser,  no  demand  need  be  made.2  But  this  doctrine  has 
been  said  to  rest  on  no  sound  principle.3 

Death  of  Drawee  before  Acceptance. — It  seems  that  if  a  drawee  dies  before  accept- 
ance of  a  bill,  presentment  for  acceptance  will  be  dispensed  with  for  the 
reason  that  acceptance  according  to  the  tenor  has  been  rendered  impossible.4 

VII.  Liabilities  of  Pakties — 1.  Drawee  and  Acceptor  of  a  Bill — a.  Obliga- 
tion of  the  Drawee  to  Accept. — The  drawee  of  a  negotiable  bill  of 
exchange  is  under  no  legal  obligation  to  accept  it  unless  he  has  for  a  valuable 
consideration  expressly  or  impliedly  agreed  to  do  so.5  Although  in  some  Con- 
tinental countries  a  duty  to  accept  arises  from  the  mere  relationship  of  debtor 
and  creditor,6  no  such  obligation  is  implied  by  the  law  of  England  or  the 
United  States,  but  the  duty  to  accept  arises  solely  from  agreement  founded 
upon  a  consideration.7 

Express  Promises  to  Accept. — If  the  drawee  has  by  an  express  promise  author- 
ized the  drawer  to  make  draft  upon  him,  he  is  bound  to  accept  the  bill  drawn 
substantially  according  to  the  conditions  of  the  authority.8 

Conditional  Promise  to  Accept. — If  the  promise  to  accept,  however,  be  conditional, 
the  condition  must  be  performed  before  the  promise  can  be  enforced.  Thus 
where  the  drawee  gave  authority  to  draw  on  him  only  against  the  cargo  of  a 
certain  vessel,  he  is  not  bound  to  accept  the  draft  unless  the  bill  of  lading  for 
the  cargo  be  surrendered  to  him.9 

implied  Promises  to  Accept. — Promises  to  accept  will  often  be  implied  by  law 
from  the  relationship  of  the  parties  and  the  usages  of  trade;10  and  when  the 

authorized  to  do  so,  and  was  subsequently  in-  6.  Obligation  under  Continental  Codes. — Chal- 

dorsed.  the  principal  being  dead  at  the  time  mers  Bills  of  Exchange  (5th  Lond.  ed.)  182; 

the  note  was  executed,  it  was  held  that  no  Pothier,  No.  92;  Nouguier,  §  442;  Belgium 

demand  was  necessary.    Burrill  v.  Smith,  7  Code  de  Commerce,  art.  8. 

Pick.  (Mass.)  291.  7.  Kelationship  of  Debtor  and  Creditor  Creates 

1.  Landry  v.  Stansbury,  10  La.  484;  Hale  No  Obligation. — Grant  v.  Austen,  5  Price  58; 
v.  Burr,  12  Mass.  86.  See  also  Picklar  v.  Schimmelpennich  v.  Bayard,  1  Pet.  (U.  S.) 
Harlan,  75  Mo.  678.  264;  Tiernan  v.  Jackson,  5  Pet.  (U.  S.)  580; 

2.  Davis  v.  Francisco,  11  Mo.  572,  49  Am.  Mandcville  v.  Welch,  5  Wheat.  (U.  S.)  277; 
Dec.  98;  Picklar  v.  Harlan,  75  Mo.  678.  New  York,  etc.,  Stock   Bank  v.  Gibson,  5 

3.  2  Daniel  on  Negotiable  Instruments  (4th  Duer  (N.  Y.)  574. 

ed.),  §  1177.  8.  Laing  v.  Barclay,  I  B.  &  C.  398,  8  E.  C. 

4.  2  Ames  on  Bills  and  Notes  510,  note.  See  L.  170.  See  also  supra,  this  title,  Acceptance 
also  Smith  v.  Bank  of  New  South  Wales,  L.      of  a  Bill  of  Exchange — Promises  to  Accept. 

R.  4  P.  C.  19  t.  9-  Schuchardt  v.  Hall,  36  Md.  590,  11  Am. 

5.  Obligation  of  the  Drawee  to  Accept.—  Chal-  Rep.  514.  See  also  supra,  this  title,  Accept- 
mers  Bills  of  Exchange  (5th  Lond.  ed. )  181 ;  ance  of  a  Bill  of  Exchange — Qualified  and 
Parsons  on  Notes  and  Bills  54;  1  Daniel  on  Conditional  Acceptances. 

Negotiable  Instruments,  ij  451;  Schimmel-  10.  Implied  Promises  to  Accept  Acceptance  of 
pennich  v.  Bayard,  1  Pet.  (U.  S. )  264;  Tiernan  Funds  or  Consignment. —In  commercial  trans- 
it. Jackson,  5  Pet.  (U.  S.)  580;  Helm  v.  actions,  frequently  from  prior  intercourse 
Meyer,  30  La.  Ann.  943.  and  dealings  between  the  parties,  an  engage- 
The  drawee  of  a  bill,  unless  he  has  for  ade-  mcnt  to  accept  may  be  inferred.  And  it 
qu.itc  consideration  expressly  or  impliedly  should  seem  that  when  funds  have  been  re- 
engaged to  accept  it,  is  not,  although  he  be  mittcd  to  a  drawee  for  the  express  purpose 
indebted  to  the  drawer  in  the  full  amount,  or  of  providing  for  a  t > i  1 1  drawn  upon  him,  and 
although  adequate  funds  have  been  remitted  he  receives  and  retains  the  same  without 
to  him  for  the  express  purpose,  legally  bound  objection  or  returning  the  amount,  an  en- 
to  accept;  nor  is  he  liable  to  any  action  for  gagement  to  accept  maybe  implied.  Chitty 
the  COnaequencea  of  his  refusal,  though,  ac-  on  Bills  (13th  ed.)  2H1.  And  the  same  rule 
cording  to  mercantile  usage,  such  refusal  applies  where  the  drawee  accepts  with  notice 
would  be  deemed  very  improper.  Chitty  on  .-.  consignment  against  which  a  bill  has  been 
hills  281.  drawn.    Helm  v.  Meyer,  30  La.  Ann.  943. 
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drawee  has  money  in  nand,  very  slight  evidence  as  to  previous  commercial 
transactions  will  support  the  presumption  of  a  contract  to  accept.1 

After  Death  of  Drawer. — Apart  from  something  special  in  the  contract,  the 
authority  or  obligation  to  accept  is  not  revoked  by  the  death  of  the  drawer.8 

After  Notice  of  Bankruptcy  of  Drawer. — Notice  of  the  bankruptcy  of  the  drawer 
revokes  the  authority  and  obligation  of  the  drawee  to  accept,  for  this  renders 
funds  in  his  hands  no  longer  available  for  the  payment  of  the  bill,  and 
incapacitates  the  drawer  from  fulfilling  his  part  of  the  contract.3 

Withdrawal  of  Offer  to  Accept. — An  offer  to  accept  a  draft  may  be  withdrawn  by 
the  drawee  at  any  time  before  the  bill  passes  into  the  hands  of  a  bona  fide 
holder  for  value.4 

b.  Liability  of  the  Drawee  for  Nonacceptance. — If  the  drawee 
of  a  bill  has,  for  a  valuable  consideration,  expressly  or  impliedly  promised  the 
drawer  to  accept  it,  and  he  afterwards  refuses  to  perform  such  contract,  he  is 
liable  for  its  breach.5 

The  Measure  of  Damage,  in  such  a  case,  is  the  inconvenience  and  loss  to  the 
drawer  arising  from  the  drawee's  default.6 

c.  EFFECT  OF  ACCEPTANCE— (i)  Acceptor  Becomes  Primary  Debtor. — By 
the  acceptance  of  a  bill  of  exchange,  the  acceptor  becomes  the  principal 
debtor  thereon.  He  is  the  party  primarily  and  originally  liable  to  pay  the  bill, 
and  the  drawer  and  indorsers  are  merely  sureties  upon  his  default.7 

Acceptor's  Liability  Same  as  That  of  Maker  of  Note. — As  to  the  holder,  the  acceptor 
may  be  regarded  in  the  same  light  as  the  maker  of  a  promissory  note,  and  his 
liability  is  to  be  governed  by  the  same  general  rules.8 

(2)  Admissions  by  Acceptance — (a)  in  General. — It  is  a  fundamental  principle 
that  the  drawee  by  his  acceptance  admits  everything  essential  to  the  validity 


See  also  supra,  this  title,  Acceptance  of  a  Bill 
of  Exchange — Implied  and  Constructive  Accept- 
ances. 

Usages  of  Trade. — A  merchant  has  a  right 
by  the  usage  of  trade  to  draw  on  effects 
placed  in  the  hands  of  the  drawee  by  ship- 
ment, and  the  consignee  must  pay  the  bills  if 
the  shipment  places  funds  in  his  hands. 
Schimmelpennich  v.  Bayard,  I  Pet.  (U.  S.) 
264. 

1.  Chitty  on  Bills  281. 

2.  Death  of  Drawer.  — Chalmers  Bills  of 
Exchange  (5th  Lond.  ed.)  181;  Chitty  on  Bills 
282;  Story  on  Bills  of  Exchange,  §  250;  Bill- 
ing v.  Devaux,  3  M.  &  G.  574,  42  E.  C.  L. 
302;  Cutts  v.  Perkins,  12  Mass.  206. 

3.  Chalmers  Bills  of  Exchange  (5th  Lond. 
ed.)  182;  Citizens'  Bank  v.  New  Orleans  First 
Nat.  Bank,  L.  R.  6  H.  L.  352. 

4.  Ilsley  v.  Jones,  12  Gray  (Mass.)  260. 

5.  Liability  for  Nonacceptance. — Chitty  on 
Bills  281;  Smith  v.  Brown,  2  Marsh.  41; 
Laing  v.  Barclay.  I  B.  &  C.  398,  8  E.  C.  L. 
170;  Huntley  v.  Sanderson,  1  Cromp.  &  M. 
467;  Cumming  v.  Shand,  29  L.  J.  Exch.  132; 
Riggs  v.  Lindsay,  7  Cranch  (U.  S.)  500.  See 
also  supra,  this  title,  Acceptance  of  a  Bill  of 
Exchange— Promises  to  Accept. 

6.  Measure  of  Damage. — Chalmers  Bills  of 
Exchange  (5th  Lond.  ed.);  Prehn  v.  Royal 
Bank,  L.  R.  5  Exch.  92;  Rolin  v.  Steward,  23 
L.  J.  C.  P.  148. 

7.  Acceptor  Becomes  Principil  Debtor. —  Chal- 
mers' Dig.,  art.  211;  Chitty  on  Bills  304; 
Byles  on  Bills  and  Notes  (Wood's  ed.)  199; 
1  Parsons  on  Notes  and  Bills  55. 

England.—  Yallop  v.  Ebers,  I  B.  &  Ad.  703, 


20  E.  C.  L.  475;  Heylyn  v.  Adamson,  2  Burr. 
674;  Clarke  v.  Devlin,  3  B.  &  P.  363;  Smith  v. 
Knox,  3  Esp.  47;  Ex  p.  Yonge,  3  Ves.  &  B.  40; 
Philpot  v.  Briant,  4  Bing.  720,  15  E.  C.  L.  128; 
Fentum  v.  Pocock,  5  Taunt.  192,  I  Marsh.  16; 
Pownal  v.  Ferrand,  6  B.  &  C.  442,  13  E.  C.  L. 
231,  9  D.  &  R.  603. 

United  States. — Matter  of  Babcock,  3  Story 
(U.  S.)  399- 

Alabama. — Capital  City  Ins.  Co.  v.  Quinn, 
73  Ala.  558. 

Georgia. — Davis  v.  Baker,  71  Ga.  33;  Parme- 
lee  v.  Williams,  72  Ga.  42. 

Illinois. — Diversy  v.  Moor,  22  111.  331,  74 
Am.  Dec.  157. 

Indiana. — Marsh  v.  Low,  55  Ind.  271. 

Kentucky. — Anderson  v.  Anderson,  4  Dana 
(Ky.)  352;  Trimble  v.  City  Nat.  Bank  (Ky. 
1891),  15  S.  W.  Rep.  853. 

Louisiana. — Fuller  v.  Leonard,  27  La.  Ann. 
635;  Shreveport  v.  Gooch,  15  La.  Ann. 
474- 

Mississippi. — Hamilton  v.  Catchings,  58 
Miss.  92. 

New  York. — Heuertematte  v.  Morris,  101 
N.  Y.  63,  54  Am.  Rep.  657. 

8.  Acceptor's  Liability  Same  as  That  of  Maker 
of  Note. — Byles  on  Bills  and  Notes  (Wood's 
ed.)  199;  1  Parsons  on  Notes  and  Bills  55; 
Capital  City  Ins.  Co.  v.  Quinn,  73  Ala.  558; 
Parmelee  v.  Williams,  72  Ga.  42;  Sylvester  v. 
Staples,  44  Me.  496;  Mechanics'  Bank  v. 
Livingston,  33  Barb.  (N.  Y.)  458;  Fisher  v. 
Beckwith,  19  Vt.  31,  46  Am.  Dec.  174.  See 
also  supra,  this  title,  Definitions  and  General 
Considerations — Analogy  between  Bills  and 
Notes. 
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of  the  bill,  and  warrants  to  a  bona  fide  holder  the  existence  of  every  requisite 
necessary  to  the  creation  of  his  liability.1 

(b)  Existence  of  the  Drawer — And  first,  an  acceptance  admits  the  existence 
of  the  drawer;*  and  the  acceptor  is,  by  his  own  act,  thereafter  precluded 
from  saying  that  the  person  whose  name  appears  on  the  bill  as  such  is  fictitious, 
or  was  dead  at  the  time  when  the  bill  purports  to  be  drawn.3 

Existence  of  Firm. — Likewise  if  a  bill  be  drawn  in  the  name  of  a  firm  pur- 
porting to  consist  of  several  persons,  the  acceptance  admits  that  there  is 
such  a  firm  and  that  it  consists  of  several,  and  the  acceptor  will  be  precluded 
from  proving  the  contrary.4 

(c)  Genuineness  of  Signatures — Signature  of  Drawer. — The  drawee  of  a  bill  of  ex- 
change by  his  acceptance  of  it  admits  the  genuineness  of  the  drawer's  sig- 
nature, and  he  cannot  after  thus  giving  the  bill  currency  refuse  payment  on 
the  ground  that  the  drawer's  signature  is  forged  ;  *  nor,  having  paid  the  same, 
can  he  recover  the  amount  so  paid  to  an  innocent  holder.6 

Signatures  of  Payee  and  indorsers. — But  an  acceptance  does  not  admit  the  gen- 
uineness of  the  signature  of  the  payee  or  of  any  subsequent  indorser,7  but  the 
signatures  of  all  indorsers  necessary  to  transfer  title  to  the  holder  must  be 
proven  in  order  to  obtain  judgment  against  the  acceptor.8 


1.  Admissions  by  Acceptance. —  Chitty  on 
Bills  282  ;  1  Daniel  on  Negotiable  Instru- 
ments, £  533;  Jarvis  v.  Wilson,  46  Conn,  go, 
33  Am.  Rep.  18. 

2.  Admission  as  to  Existence  of  Drawer. — 
Chalmers  Hills  of  Exchange  (5th  ed.)  184. 

3.  Estoppel  when  Drawer  Is  Fictitious  Person 
or  Dead. — Ashpitel  v.  Bryan,  3  B.  &  S.  474, 
113  E.  C.  L.  474. 

Where  a  bill  is  drawn  in  the  name  of  a 
fictitious  person,  payable  to  the  order  of  the 
drawer,  the  acceptor  is  considered  as  under- 
taking to  pay  to  the  order  of  the  person  who 
signed  as  the  drawer;  and  therefore  an  in- 
dorsee may  bring  evidence  to  show  that  the 
signatures  of  the  supposed  drawer  to  the 
bill  and  to  the  first  indorsement  are  in  the 
same  handwriting.  Cooper  v.  Meyer,  10  B. 
&  C.  468,  21  E.  C.  L.  116.  See  also  Beeman  v. 
Duck,  11  M.  &  W.  251. 

4.  Admission  as  to  Existence  of  Firm. — Bailey 
on  Bills  488;  Bass  v.  Clive,  4  M.  &  S.  13. 

5.  Acceptance  Admits  Signature  of  Drawer — 
England.  —  Prince  v.  Brunatte,  1  Bing.  N. 
Cas.  435,  27  E.  C.  L.  447;  Phillips  v.  Im 
Thurn,  L.  R.  1  C.  P.  463;  Porthouse  v. 
Parker,  1  Campb.  82;  Wilkinson  v.  Lut- 
widge,  1  Stra.  648;  Smith  v.  Chester,  1  T.  R. 
654;  Jenys  v.  Fawler,  2  Stra.  946;  Price  v. 
Neale,  3  Burr.  1354;  Sanderson  v.  Collman,4 
M.  &  G.  209,  43  E.  C.  L.  115;  Bass  v.  Clive,  4 
M.  &  S.  13;  Cooper  v.  Meyer,  10  B.  &  C.  468, 
21  E.  C.  L.  116. 

Illinois. — Peoria,  etc.,  R.  Co.  v.  Ncill,  16 
111.  269. 

Maryland. — Williams  v.  Drexel,  14  Md.  568. 

New  York. — Claflin  v.  Griffin,  8  Bosw.  (N. 
Y.)  689;  National  Park  Bank  v.  New  York 
Ninth  Nat.  Bank,  46  N.  Y.  77,  7  Am.  Rep. 
310. 

Pennsylvania. — Levy  v.  U.  S.  Bank,  I  Binn. 
(Pa.)  27. 

fVett  Virginia. — Johnston  v.  Commercial 
Bank,  27  W.  Va.  343. 

6.  Mather  v.  Maidstone,  18  C.  B.  273,  86  E. 
C.  L.  273;  Bank  of  Commerce  v.  Union  Bank, 


3  N.  Y.  230;  Goddard  v.  Merchants'  Bank,  4 
N.  Y.  147. 

The  tendency  of  the  authorities  in  the 
United  States  is  to  relax  this  rule  as  to  the 
recovery  of  money  paid  upon  a  bill  upon 
which  the  drawer's  name  is  forged.  See 
infra,  this  title.  Discharge  and  Payment — Re- 
covery of  Money  Paid  under  Mistake. 

7.  Acceptance  does  Not  Admit  Signatures  of 
Payee  and  Indorsers.  —  Bayley  on  Bills  487; 
Story  on  Bills  of  Exchange,  §  262;  Smith  v. 
Chester,  1  T.  R.  654;  Tucker  v.  Robarts,  16 
Q.  B.  560,  71  E.  C.  L.  560;  Williams  v. 
Drexel,  14  Md.  566;  Canal  Bank  v.  Albany 
Bank,  1  Hill  (N.  Y.)  287;  Merchants'  Bank  v. 
M'Intyre,  2  Sandf.  (N.  Y.)  431;  Holtz/.  Ross, 
54  N.  Y.  472,  13  Am.  Rep.  615. 

An  acceptance  does  not  admit  the  signature 
of  the  indorser;  and  though  the  drawer  and 
the  indorser  be  the  same  person,  yet  the  sig- 
nature of  the  indorser  must  be  proven  in 
order  to  recover,  and  for  this  purpose  the 
comparison  of  the  signatures  of  the  drawer 
and  the  indorser  is  not  sufficient.  Macferson 
v.  Thoytes,  Peake  N.  P.  20.  See  Williams  v. 
Drexel,  14  Md.  566. 

8.  Holder  must  Prove  Signatures  of  Indorsers. 
— Smith  v.  Chester.  1  T.  R.  654;  Macferson 
v.  Thoytes,  Peake  N.  P.  20;  Tucker  v.  Rob- 
arts,  16  Q.  B.  560,  71  E.  C.  L.  560;  Williams 
v.  Drexel,  14  Md.  566;  Blakely  v.  Grant,  6 
Mass.  386;  Union  Sav.  Assoc.  v.  Dicbold,  1 
Mo.  App.  323.  See  also  supra,  this  title, 
Holder's  Right  of  Action  and  Proof  '/'hereof. 

Indorsement  of  Fictitious  Payee. — Where  a 
bill  is  drawn  in  the  name  of  a  fictitious  per- 
son, payable  to  the  order  of  the  drawer,  the 
acceptor  is  considered  as  undertaking  to  pay 
to  the  order  of  the  person  who  signed  as  the 
drawer;  and,  therefore,  an  indorsee  may 
bring  evidence  to  show  (hat  the  signatures  of 
the  supposed  drawer  to  the  bill  and  to  the 
first  indorsement  arc  in  the  same  handwrit- 
ing. Cooper  v.  Meyer,  to  B.  &  C.  468,  21  E. 
C.  L.  116. 

Acceptance  of  Bill  with  Payoe'i  Indorsement 
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Recovery  of  Money  Paid  on  Bill  with  Forged  Indorsement. — If  an  acceptor  pay  a  bill 
to  which  the  holder  has  derived  title  through  a  forged  indorsement,  he  may,  on 
discovering  the  forgery,  recover  the  amount  from  the  party  to  whom  the  pay- 
ment was  made.1  However,  where  the  drawer  of  a  bill  negotiates  it  with  the 
forged  indorsement  of  the  payee  thereon,  he  is  liable  to  an  acceptor  who  pays 
the  same  to  a  bona  fide  holder;  and  it  has  been  held  that  the  acceptor  must 
charge  the  amount  against  the  drawer,  and  cannot  recover  from  the  party  to 
whom  the  payment  was  made.8 

(d)  inviolacy  of  Body  of  Bill. — But  the  drawee  by  his  acceptance  does  not  vouch 
for  the  genuineness  of  the  body  of  the  bill,  and  proof  of  a  material  alteration 
will  be  a  complete  defense  against  the  demand  of  the  holder,  or  will  entitle  the 
acceptor  to  recover  money  paid  to  a  party  in  ignorance  of  the  alteration,3  ex- 
cept where  the  bill  is  altered  by  the  maker  or  with  his  acquiescence.4 

(e)  Capacity  of  Parties. — An  acceptance  admits  the  capacity  of  the  drawer  to 
draw  the  bill,5  and  of  the  payee  to  whose  order  it  is  drawn  to  indorse  it.6 


payee 

Forged. — Where  a  bill  is  drawn  payable  to 
the  order  of  the  drawer,  and  is  accepted  by 
the  drawee  with  the  forged  indorsement  of 
the  payee  upon  it,  if  the  drawee  accepts  in 
ignorance  of  the  forgery  he  will  not  be 
estopped  to  deny  the  indorsement;  but  if  he 
knows  of  it,  and  intends  that  the  bill  shall 
be  put  into  circulation  by  a  forged  indorse- 
ment in  the  name  of  and  by  the  drawer,  the 
case  falls  within  the  rule  as  to  fictitious 
payees,  established  in  Cooper  v.  Meyer,  10  B. 
&  C.  468,  21  E.  C.  L.  116,  and  he  cannot  deny 
the  genuineness  of  the  indorsement.  Bee- 
man  v.  Duck,  11  M.  &  W.  251. 

1.  Acceptor  may  Recover  Amount  Paid  upon 
Forged  Indorsement. — Canal  Bank  v.  Albany 
Bank,  1  Hill  (N.  Y.)  287;  Merchants'  Bank  v. 
M'Intyre,  2  Sandf.  (N.  Y.)43i;  Holt  v.  Ross, 
54  N.  Y.  472,  13  Am.  Rep.  615.  See  also 
infra,  this  title,  Discharge  and  Payment — Re- 
covery of  Money  Paid  under  Mistake. 

2.  Negotiation  of  Bill  by  Drawer  with  Forged 
Indorsement.  —  In  Hortsman  v.  Henshaw,  11 
How.  (U.  S.)  177,  the  drawer  drew  a  bill  upon 
the  plaintiff  in  London.  The  bill  was  placed 
by  the  drawer  in  the  hands  of  a  broker  to  be 
negotiated  with  the  name  of  the  payee  in- 
dorsed upon  it,  and  it  was  sold  to  the  defend- 
ant bona  fide  and  for  full  value.  The  latter 
transmitted  it  to  his  correspondent  in  London, 
and  upon  presentation  it  was  accepted  by  the 
plaintiff  and  duly  paid  at  maturity.  It  sub- 
sequently transpired  that  the  indorsement  of 
the  payee  was  forged,  whereupon  the  plain- 
tiff brought  this  action  for  the  recovery  of 
the  money  so  paid.  It  was  held  that  he  was 
not  entitled  to  recover.  The  court,  by  Chief 
Justice  Taney,  after  stating  the  general  rule 
that  an  acceptor  may  recover  from  a  party 
who  derives  title  through  a  forged  indorse- 
ment, said:  "  But  in  this  case  the  bill  was 
put  in  circulation  by  the  drawers  with  the 
names  of  the  payees  indorsed  upon  it.  And 
by  doing  so  they  must  be  understood  as 
affirming  that  the  indorsement  is  in  the  hand- 
writing of  the  payees,  or  written  by  their 
authority.  And  if  the  drawee  had  dishonored 
the  bill,  the  indorser  would  undoubtedly  have 
been  entitled  to  recover  from  the  drawer. 
The  drawers  must  be  equally  liable  to  the 
acceptor  who  paid  the  bill.  For,  having  ad- 
mitted the  handwriting  of  the  payees,  and 
precluded  themselves  from  disputing  it,  the 


bill  was  paid  by  the  acceptor  to  the  persons 
authorized  to  receive  the  money,  according 
to  the  drawer's  own  order.  Now  the  ac- 
ceptor of  a  bill  is  presumed  to  accept  upon 
funds  of  the  drawer  in  his  hands,  and  he  is 
precluded  by  his  acceptance  from  averring 
the  contrary  in  a  suit  brought  against  him  by 
the  holder.  The  rights  of  the  parties  are 
therefore  to  be  determined  as  if  this  bill  was 
paid  by  Hortsman  out  of  the  money  of  F.  & 
B.  [the  drawers]  in  his  hands.  And  as  F.  & 
B.  were  liable  to  the  defendants  in  error, 
they  are  entitled  to  retain  the  money  they 
have  thus  received."  See  also  Burgess  v. 
Northern  Bank,  4  Bush  (Ky.)  600;  Coggill  v. 
American  Exch.  Bank,  1  N.  Y.  113,  49  Am. 
Dec.  310. 

3.  Acceptance  does  Not  Admit  Genuineness  of 
Body  of  Bill. — 1  Daniel  on  Negotiable  Instru- 
ments, §  540;  1  Parsons  on  Notes  and  Bills 
320;  Scholfield  v.  Londesborough  (1896),  App. 
514;  White  v.  Continental  Nat.  Bank,  64  N. 
Y.  316,  21  Am.  Rep.  612. 

It  is  the  general  rule,  that  a  drawee  by  his- 
acceptance  and  payment  of  a  bill  warrants  the 
genuineness  of  the  signature  of  the  drawer, 
and  if  the  signature  is  subsequently  discov- 
ered to  be  a  forgery  he  is  estopped  from  re- 
claiming the  amount  paid  upon  the  bill;  but 
the  reason  of  the  rule  fails,  and  the  rule  itself 
does  not  apply,  where  the  forgery  is  not  in 
counterfeiting  the  name  of  the  drawer,  but  in 
altering  the  body  of  the  bill.  Thus  where  a 
draft  was  altered  in  date,  amount,  and  payee, 
and  the  acceptor  paid  the  same  in  ignorance 
of  such  alteration,  it  was  held  that  on  ascer- 
taining the  forgery  he  was  entitled  to  re- 
cover back  the  money,  he  being  guilty  of  no 
negligence  in  not  discovering  the  forgery  be- 
fore paying  the  bill,  and  notice  of  the  forgery 
having  been  given  as  soon  as  discovered. 
Bank  of  Commerce  v.  Union  Bank,  3  N.  Y. 
230.  And  see  generally  the  title  Altera- 
tion of  Instruments,  vol.  2,  p.  181. 

4.  Langton  v.  Lazarus,  5  M.  &  W.  629; 
Ward  v.  Allen,  2  Met.  (Mass.)  53,  35  Am. 
Dec.  387. 

5.  Capacity  of  Drawer  to  Draw. — Bayley  on 
Bills  486;  1  Daniel  on  Negotiable  Instru- 
ments, £  535;  Story  on  Bills  of  Exchange, 
§  113:  Byles  on  Bills  (Wood's  ed.)  202. 

6.  Capacity  of  Payee  to  Indorse. —  Chalmers- 
Bills  of  Exchange  (5th  ed.)  184;  Bayley  on* 
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Thus  the  acceptor  is  estopped  from  setting  up  the  defense  that  the  drawer  or 
payee  is  a  corporation  without  capacity  to  draw  or  indorse;1  or  is  a  bank- 
rupt,2 or  an  infant,3  or  a  married  womin,4  and  incapable  as  such  to  hold  or 
transfer  the  title  to  property. 

(f)  Authority  of  Parties. — An  acceptance  of  a  bill  of  exchange  admits  the 
authority  of  the  drawer  to  draw  it,  but  not  the  authority  of  the  payee  to 
indorse  the  same,  and  this  although  the  bill  be  payable  to  the  drawer's  own 
order.5  Thus  if  a  bill  be  drawn  and  indorsed  by  procuration,  the  acceptance 
admits  the  authority  of  the  agent  to  draw,  but  not  his  authority  to  indorse.6 

(g)  Funds  of  Drawer  in  Acceptor's  Hands- — -The  legal  presumption  arising  from 
the  acceptance  of  a  bill  of  exchange  is  that  the  acceptor  has  funds  of  the 
drawer  in  his  hands  ;  7  and  this  presumption  is  conclusive  in  favor  of  a  bona 
fide  holder  for  value  without  notice;8  and  in  the  case  of  accommodation 
paper,  even  though  the  holder  take  the  bill  with  full  knowledge  of  the  circum- 
stances; 9  but  between  the  immediate  parties  to  the  instrument  their  true  rela- 
tion may  always  be  shown.10 


Bills  488;  Byles  on  Bills  (Wood's  ed.)  202;  1 
Daniel  on  Negotiable  Instruments,  536;  1  Par- 
sons on  Notes  and  Bills  321. 

It  is  a  general  principle,  applicable  to  all 
negotiable  securities,  that  a  person  shall  not 
dispute  the  power  of  another  to  indorse  such 
an  instrument  when  he  asserts  by  the  instru- 
ment which  he  issues  to  the  world  that  the 
other  has  such  power.  Dtayton  v.  Dale,  2  B. 
&  C.  293,  9  E.  C.  L.  91. 

1.  Corporation. — Hallifax  v.  Lyle,3  Exch.446. 

2.  Bankrupt.— Pitt  v.  Chappelow,  8  M.  &  W. 
617;  Braithwaite  v.  Gardiner,  8  Q.  B.  474,  55 
E.  C.  L.  474.  See  also  Arden  v.  Watkins,  3 
East  317. 

3.  Infant. — Taylor  v.  Croker,  4  Esp.  187. 
See  also  Jones  v.  Darch,  4  Price  300. 

4.  Married  Women. — In  Smith  v.  Marsack,6 
C.  B.  486,  60  E.  C.  L.  486,  it  was  held  that,  in 
an  action  by  the  indorsee  against  the  ac- 
ceptor of  a  bill  of  exchange  made  payable  to 
the  order  of  the  drawer,  it  is  no  answer  that 
the  drawer  had  no  capacity  to  indorse  by 
reason  of  her  having  been  a  married  woman 
at  the  time  of  her  drawing,  and  of  her  having 
continued  to  be  so  until  the  time  of  her  in- 
dorsing the  bill.  In  this  case  Wilde,  C.  J., 
said:  "  It  need  scarcely  be  added  that,  in  so 
deciding,  we  do  not  mean  at  all  to  impugn 
the  proposition  that  if  a  bill  or  note  is  made 
payable  to  the  order  of  a  married  woman, 
the  property  in  it  will  pass  by  the  indorse- 
ment of  the  husband,  or  he  may  sue  on  it, 
either  joining  his  wife  as  a  party  to  the  ac- 
tion, or  in  his  own  name,  at  his  option.  And, 
consequently,  it  cannot  be  denied  that  the 
defendant  may,  possibly,  be  compelled  to  pay 
the  bill  in  question  twice.  But  this  is  a 
consequence  which  follows  from  his  own  act 
of  accrediting  the  capacity  of  a  woman  to  in- 
dorse,--by  accepting  a  bill  payable  to  her  or- 
der,— who  in  truth  was  incapable."  See 
also  Cotes  v.  Davis,  1  Campb.  485;  Prince  v. 
Brunattc,  1  Bing.  N.  Cas.  435.  27  E.  C.  L. 
417;  Preatwick  V.  Marshall.  7  Bing.  565,  20 
E.  C.  Li  242;  and  supra,  this  title,  Capacity 
and  Authority  of  Potties. 

5.  Accoptance  Admits  Authority  to  Draw,  but 
Not  to  Indorse.— Chalmers  Dig.,  art.  212; 
Bayley  on  Bills  4KS;  Prcscott  v.  Flinn,  9 
Bing.  19,  23  E.  C.  L.  246;  Garland  v.  Jncomb, 


L.  R.  8  Exch.  216;  Belknap  v.  Davis,  19  Me.. 
455- 

An  acceptance  admits  the  ability  of  the 
party  to  draw ;  and  if  drawn  by  an  agent  in  the 
name  of  his  principal,  it  also  admits  that  he 
has  full  authority  to  draw  the  bill;  but  it  does 
not  admit  the  authority  of  the  agent  to  in- 
dorse the  same  bill  even  though  it  is  made 
payable  to  the  order  of  his  principal,  and  is 
indorsed  by  the  same  agent  in  the  name  of 
the  principal.    Story  on  Bills,  §  262. 

Nonnegotiable  Bill — No  Admission  as  to  Au- 
thority of  Drawer.  —  In  Agnel  v.  Ellis,  1  Mc- 
Gloin  (La.)  57.  it  was  held  that  the  estoppel 
which  arises  from  the  admission  by  the  ac- 
ceptor of  the  authority  of  the  drawer  does 
not  apply  to  nonnegotiable  bills,  but  that  the 
payee  must  inform  himself  of  the  extent  of  the 
agent's  authority,  and  can  take  no  better  title 
to  the  fund  transferred  by  the  bill  than  the 
agent  himself  has. 

6.  Robinson  v.  Yarrow,  7  Taunt.  455,  2  F. 
C.  L.  455,  1  Moore  150. 

7.  Acceptance  Admits  Funds  of  Drawer  in 
Acceptor's  Hands — England. — Vere  v.  Lewis, 
3  T.  R.  183. 

United  States.  —  Raborg  v.  Peyton,  2  Wheat. 
(U.  S.)  385;  Kemble  v.  Lull,  3  McLean  (U.  S.) 
272;  Hortsman  v.  Henshaw,  11  How.  (U.  S.) 
177- 

Arkansas.  —  Byrd  v.  Bertrand,  7  Ark.  321. 

Connecticut. — Jarvis  v.  Wilson,  46  Conn.  90, 
33  Am.  Rep.  18. 

Illinois. — Gillilan  v.  Myers,  31  III.  525. 

Kentucky.  —  Byrne  v.  Schwing,  6  B.  Mon. 
(Ky.)  199. 

Louisiana.  —  Eastin  v.  Osborn,  26  La.  Ann. 
153- 

Maine.  —  Kendall  v.  Galvin,  15  Me.  131,  32 
Am.  Dec.  141. 

Nebraska. — Trego  v.  Lowrcy,  S  Neb.  238. 

New  Hampshire. — Clement  v.  Lcvcrctt,  12 
N.  H.  317. 

New  York.  —  Hidden  v.  Waldo.  55  N.  Y. 
294;  Heuertematte  v.  Morris,  101  N.  Y.  f>3, 
b4  Am.  Rep.  657. 

8.  Sec  supra,  this  title,  The  Consideration  ; 
A'ights  of  Holder. 

9.  Sec  the  title  Accommodation  PaPBK, 
vol.  i,  p.  302. 

10.  SeS  supra,  this  title.  The  Consideration.. 
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(3)  Liability  of  Acceptor. — The  drawee  of  a  bill  of  exchange  by  an  absolute 
acceptance  engages  to  pay  it  to  the  payee  or  other  lawful  holder  according  to 
its  tenor.1  By  a  conditional  or  partial  acceptance  the  drawee  undertakes  to 
pay  according  to  the  tenor  of  his  acceptance.3 

Varying  Acceptance  by  Parol  Evidence. — An  acceptance,  therefore,  imports  a  certain 
definite  legal  obligation,  and  parol  evidence  of  a  contemporaneous  agreement 
between  the  parties  is  not  admissible  to  vary,  alter,  or  control  it  when  the  ian- 
euaere  used  is  unambiguous.3 

mi 

Liability  alter  Death  of  Drawer. — The  acceptance  of  a  bill  drawn  against  funds  in 
the  hands  of  a  drawee  is  an  appropriation  of  those  funds  which  will  not  be 
revoked  by  the  death  of  the  drawer.4 

2.  Maker  of  a  Note— a.  Engagement  of  the  Maker. — The  maker  of  a 
promissory  note  is  the  party  primarily  liable  thereon.  His  engagement  is 
that  lie  will  pay  it  according  to  its  tenor.5 

joint  and  Several  Makers. — Where  there  are  two  or  more  makers  to  a  note,  their 
liability  is  joint  or  several  according  to  the  wording  of  the  instrument.6 

b.  Admissions  by  Execution— (i)  Existence  of  Payee. — The  maker  of 
a  negotiable  promissory  note,  by  making  it,  conclusively  admits  the  exist- 
ence of  the  payee,  and  is  thereafter  precluded  from  denying  it.  If  the  note 
be  payable  to  a  firm  7  or  a  corporation,8  the  execution  is  a  written  admission 
of  their  legal  existence. 


1.  Liability  by  Absolute  Acceptance — Chal- 
mers' Dig.,  art.  211:  Chitty  on  Kills  303; 
Story  on  Bills  of  Exchange,  §  113. 

2.  Liability  by  Partial  or  Conditional  Accept- 
ance.— Chitty  on  Bills  304;  Smith  v.  Abbot, 
2  Stra.  1152;  Bowerbank  v.  Monteiro,  4 
Taunt.  844;  Andrews  v.  Baggs,  Minor  (Ala.) 
173,  12  Am.  Dec.  47;  Cummings  v.  Hummer, 
61  111.  App.  393;  McCutchen  v.  Rice,  56 
Miss.  455;  Ford  v.  Angelrodt,  37  Mo.  50.  88 
Am.  Dec.  174;  Green  v.  Raymond,  9  Neb. 
295;  Wintermute  v.  Post,  24  N.  J.  L.  420. 

3.  Parol  Evidence  to  Vary  Acceptance. — Be- 
sant  v.  Cross,  10  C.  B.  895,  70  E.  C.  L.  895; 
Adams  v.  Wordley,  1  M.  &  W.  374;  Young  v. 
Austen,  L.  R.  4  C.  P.  553;  Cowles  v.  Town- 
send,  31  Ala.  133;  Sylvester  v.  Staples,  44 
Me.  496;  Davis  v.  Randall,  115  Mass.  547,  15 
Am.  Rep.  146;  Heaverin  v.  Donnell,  7  Smed. 
&  M.  (Miss.)  244,  45  Am.  Dec.  302. 

4.  Liability  of  Accept  r  after  Death  of  Drawer. 
■ — Debesse  v.  Napier,  1  McCord  L.  (S.  Car.) 
106,  10  Am.  Dec.  658.  See  also  supra,  this 
title,  Acceptance  of  a  Bill  of  Exchange — Time 
of  A  cceptance. 

The  acceptor  of  a  bill  who  pays  the  same 
after  the  death  of  the  drawer  will  be  pro- 
tected thereby  against  the  claim  of  the  ex- 
ecutor of  the  drawer's  insolvent  estate. 
Cutts  v.  Perkins,  12  Mass.  206. 

Agreement  between  Drawer  and  Acceptor. — 
The  liability  of  the  acceptor  of  a  bill  of  ex- 
change to  the  payee  cannot  be  affected  by 
any  subsequent  arrangement  between  the 
acceptor  and  the  drawer.  Fisher  v.  Beck- 
with,  19  Vt.  31,  46  Am.  Dec.  174. 

5.  Chalmers'  Bills  of  Exchange,  art.  88; 
Walton  v.  Mascall,  13  M.  &  W.  452. 

6.  See  supra,  this  title,  The  Contract  Evi- 
denced bv  a  Bill  or  Note — Formal  Essentials — 
As  to  Parties — Joint  and  Several  Notes. 

Joint  Maker  Signing  Note  after  Delivery. — 
One  who  for  a  valuable  consideration  signs 
his  name  to  a  promissory  nole  as  a  joint 


maker,  after  its  delivery  to  the  payee  and 
without  the  knowledge  or  consent  of  the  first 
maker,  will  be  held  upon  the  contract,  al- 
though the  signing  is  such  a  material  altera- 
tion of  the  contract  of  the  first  maker  as  to 
discharge  him.  Dickerman  v.  Miner,  43  Iowa 
508;  Hamilton  v.  Hooper,  46  Iowa  515,  26 
Am.  Rep.  161;  Berryman  v.  Manker,  56  Iowa 
150;  Browning  v.  Gosnell,  91  Iowa  448; 
Rhoades  v.  Leach  (Iowa  1895),  61  N.  W.  Rep. 
988;  Arlington  First  Nat.  Bank  v.  Cecil,  23 
Oregon  58.  See  also  the  title  Alteration  of 
Instruments,  vol.  2,  p.  232. 

7.  Griener  v.  Ulerey,  20  Iowa  266. 

8.  Maker  Admits  Existence  of  Payee — Corpora- 
tion.-— The  maker  of  a  negotiable  promissory 
note  made  payable  to  a  corporation  is  es- 
topped from  denying  the  corporate  existence 
of  the  payee,  under  the  general  rule  that 
whosoever  contracts  with  a  corporation  in  the 
use  of  its  corporate  powers  and  franchises, 
and  within  the  scope  of  such  powers,  is  es- 
topped from  denying  the  existence  of  the 
corporation  or  the  corporate  organization 
when  the  enforcement  of  the  contract,  or  of 
rights  arising  under  it,  is  sought. 

Alabama. — Montgomery  R.  Co.  v.  Hurst,  9 
Ala.  513;  Marion  Sav.  Bank  v.  Dunkin,  54 
Ala.  471  ;  Cahall  v.  Citizens'  Mut.  Bldg. 
Assoc.,  61  Ala.  232. 

Indiana. — John  v.  Farmers',  etc.,  Bank,  2 
Blackf.  (Ind.)  367,  20  Am.  Dec.  119;  Vater  v. 
Lewis,  36  Ind.  288,  10  Am.  Rep.  29;  Ray  v. 
Indianapolis  Ins.  Co.,  39  Ind.  290. 

Kansas. — Massey  v.  Citizens'  Bldg.,  etc., 
Assoc.,  22  Kan.  624. 

Missouri. — Farmers',  etc.,  Ins.  Co.  v.  Nee- 
dles, 52  Mo.  17;  National  Ins.  Co.  v.  Bowman, 
60  Mo.  252;  St.  Louis  v.  Shields,  62  Mo.  247; 
Stoutimore  v.  Clark,  70  Mo.  471. 

New  York. — Jones  v.  Home  Furnishing  Co., 
9  N.  Y.  App.  Div.  103. 

Admission  of  Existence  of  Place  of  Payment. — 
In  a  suit  by  a  bona  fide  holder  of  a  promissory 
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(2)  Capacity  of  Payee  to  Indorse. — Where  a  note  is  made  payable  to 
order,  the  maker  thereby  admits  the  capacity  of  the  payee  to  indorse;1  and 
though  the  payee  be  an  infant,3  or  a  married  woman,3  or  a  bankrupt,1  the 
maker  is  estopped  to  deny  the  validity  of  the  title  transmitted  to  an  indorsee. 

3.  Acceptor  for  Honor  Supra  Protest— a.  Engagement. — The  acceptor  for 
honor  of  a  bill,  by  accepting  it,  engages  that  he  will,  on  due  presentment,  pay 
it  according  to  the  tenor  of  his  acceptance  if  it  is  not  paid  by  the  drawee,  pro- 
vided it  be  duly  presented  for  payment  and  protested  for  nonpayment,  and 
that  he  receives  notice  of  these  facts.5 

To  Whom  Liable. — The  acceptor  for  honor  is  liable  to  the  holder,  and  to  all 
parties  to  the  bill  subsequent  to  the  party  for  whose  honor  he  has  accepted  it.6 

b.  ESTOPPEL. — An  acceptor  supra  protest  is,  it  seems,  bound  by  all  those 
estoppels  which  bind  an  ordinary  acceptor,  and  also  those  which  would  bind  the 
party  for  whose  honor  he  accepts.7 

4.  Transferrer  by  Delivery — a.  Incurs  No  Liability  on  the  Instru- 
ment.— A  transferrer  by  delivery  of  a  bill  or  note  payable  to  bearer  or  in- 
dorsed in  blank,  being  a  mere  conduit  for  the  transfer  of  its  legal  title,  incurs 
no  liability  upon  the  instrument,  and  is  not  responsible  if,  at  maturity,  it  be 
dishonored.8 


note,  which  is  made  payable  at  a  certain 
specified  place,  against  the  maker  thereof, 
the  defendant  is  estopped  from  denying  the 
existence  of  such  a  place  as  the  one  desig- 
nated in  the  note  as  the  place  of  payment. 
Drown  v.  Tuscaloosa  First  Nat.  Bank,  103 
Ala.  123. 

1.  Wolke  v.  Kuhne,  109  Ind.  313. 

2.  Grey  v.  Cooper,  3  Doug.  65,  26  E.  C.  L. 
36. 

3.  Cotes  v.  Davis,  I  Campb.  485. 

4.  Drayton  v.  Dale,  2  B.  &  C.  293,  9  E.  C.  L. 
91. 

Insane  Payee.— An  exception  to  the  general 
principle  that  a  maker  is  estopped  from  deny- 
ing the  capacity  of  the  payee  to  indorse  a 
note  made  to  his  order  seems  in  some  cases 
to  be  taken  where  the  payee  is  insane.  See 
supra,  this  title,  Capacity  and  Authority  of 
Parties — Lunatics. 

Maker  Forging  Indorsement  of  Payee  -  Estop 
pel.  —Where  the  maker  of  a  note  draws  it  pay- 
able to  a  real  person,  and  forges  his  indorse- 
ment, and  puts  the  note  into  circulation,  in  an 
action  by  a  bona  fide  holder  against  the  maker 
proof  of  the  indorsement  is  unnecessary ;  the 
maker  will  be  estopped  from  saying  it  was 
not  genuine.  Meachcr  t.  Fort,  3  Hill  L.  (S. 
Car.)  227,  30  Am.  Dec.  364. 

Admission  that  Payee  is  the  Real  Party  in 
Interest. — The  maker  of  a  promissory  note  is 
estopped  from  denying  that  the  payee  is  the 
real  party  in  interest.  Blacker  v.  Dunbar, 
108  Ind.  217;  Rogers  v.  Place,  29  Ind.  577; 
Johnson  v.  Conklin,  119  Ind.  109. 

In  French  v.  Blanchard,  16  Ind.  143,  in  an 
action  against  the  maker  of  a  promissory 
note,  the  answer  set  up  that  the  note,  though 
executed  to  the  plaintiff  alone,  was  given  for 
goods  purchased  of  a  mercantile  firm,  of  which 
the  plaintiff  was  a  member;  that  the  other 
copartners  had  never  assigned  their  interest 
In  the  debt  to  the  plaintiff,  and  that  the  real 
beneficial  interest  therein  was  in  said  firm.  It 
was  held  that  the  defendant  was  estopped  by 
the  execution  of  the  note  to  plead  the  matter 
set  up  in  his  answer. 


5.  Chitty  on  Bills  388;  I  Parsons  on  Notes 
and  Bills  315;  Chalmers  Bills  of  Exchange 
(5th  ed.)  228;  Williams  v.  Germaine,  7  B.  &  C. 
468,  14  E.  C.  L.  84;  Hoare  v.  Cazenove,  16 
East  391. 

6.  Wood's  Byles  on  Bills  and  Notes  *27o; 
Chalmers  Bills  of  Exchange  (5th  ed.)  227; 
Eng.  Bills  of  Exchange  Act,  §  66. 

7.  Chalmers'  Digest  (5th  ed.)  229,  citing 
Phillips  v.  Im  Thurn,  L.  R.  1  C.  P.  463.  See 
also  Salt  Springs  Bank  v.  Svracuse  Sav.  Inst., 
62  Barb.  (N.  Y.)  101. 

Sir  John  Byles  says:  "  The  acceptor  supra 
protest  admits  the  genuineness  of  the  signa- 
ture, and  is  bound  by  any  estoppel  binding 
on  the  party  for  whose  honor  he  accepts." 
Wood's  Byles  on  Bills  and  Notes  *270. 

8.  Liability  of  Transferrer  by  Delivery. — Ben- 
jamin's Chalmers'  Digest,  art.  224. 

England. — Fenn  v.  Harrison,  3  T.  R.  757; 
Ex  p.  Shuttleworth,  3  Ves.  Jr.  368;  Fydell  v, 
Clark,  1  Esp.  447;  Bank  of  England  v.  New- 
man, 12  Mod.  241;  Emly  v.  Lye,  15  East  7; 
Ex  p.  Roberts,  2  Cox  171;  Van  Wart  v.  Wool- 
ley,  3  B.  &  C.  445,  10  E.  C.  L.  148. 

Alabama.  —  Bankhead  v.  Owen,  60  Ala.  457. 

Arkansas. — May  v.  Dyer,  57  Ark.  441. 

Maine.  —  Milliken  v.  Chapman,  75  Me.  306, 
46  Am.  Rep.  386. 

Massachusetts. — Day  v.  Kinney,  131  Mass. 
37;  Hecht  v.  Batcheller,  147  Mass.  335,  9  Am. 
St.  Rep.  708. 

New  York. — People's  Bank  v.  Bogart,  81 
N.  Y.  101,  37  Am.  Rep.  481. 

Rhode  Island.  —  Bicknall  v.  Waterman,  5  R. 
I.  43;  Burgess  v.  Chapin,  5  R.  I.  225;  Bcck- 
with  v.  Farnum,  5  R.  I.  230. 

South  Carolina.  —  Brumby  v.  Dugan,  2  Hill 
L.  (S.  Car.)  509. 

Tennessee,  —  Barton  v.  Trent,  3  Head 
(Tenn.)  167. 

In  Roberts  V.  Haskell,  20  111.  59,Caton,  C. 
J. ,  referring  to  the  liability  of  a  transferrer 
by  delivery,  said:  "  By  rec  eiving  and  passing 
the  note  while  under  a  blank  indorsement, 
and  without  putting  his  name  to  it,  lie 
assumed  no  responsibility  in  relation  to  it. 
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b.  WARRANTIES  as  Vendor. — A  transferrer,  however,  by  the  sale  of  the 
instrument,  incurs  the  ordinary  liability  of  a  vendor  of  personal  property.  As 
such  he  impliedly  warrants  certain  qualities  in  the  instrument,  and  is  liable  for 
the  restoration  of  the  consideration  paid  him  for  it  if  any  of  these  qualities  fail. 

Illustrations  of  the  Principle. — Thus  the  vendor  impliedly  warrants  that  the  in- 
strument is  of  the  kind  and  description  that  it  purports  upon  its  face  to  be  ;  1 
that  it  is  a  valid  and  subsisting  obligation,3  entered  into  by  parties  legally 
capable  of  binding  themselves  personally,3  or  having  authority  to  bind  those 
whom  they  profess  to  represent  4  in  the  capacities  in  which  they  have  severally 


The  moment  he  parted  with  it  he  became  as 
much  a  stranger  to  it  as  if  he  had  never  held 
it.  Had  the  party  to  whom  he  passed  it 
wished  him  to  assume  any  responsibility  in 
relation  to  it,  he  should  have  required  his 
indorsement  upon  it.  By  taking  it  without 
such  indorsement  he  waived  any  such  guar- 
antee, and  agreed  to  take  it  upon  the  sole 
responsibility  of  the  names  already  upon  the 
note." 

1.  Warranties  of  Vendors  of  Bills  and  Notes — 
Genuineness  of  Instrument  According  to  Its  Pur- 
port.—  Benjamin's  Chalmers'  Digest,  art.  226; 
Meyer  v.  Richards,  163  U.  S.  385;  Pugh  v. 
Moore,  44  La.  Ann.  209;  Herwig  v.  Richard- 
son, 44  La.  Ann.  703 

In  Gompertz  v.  Bartlett,  24  Eng.  L.  &  Eq. 
156,  the  plaintiff  bought  of  the  defendant  an 
unstamped  bill  of  exchange  purporting  to  be  a 
foreign  bill  drawn  at  Sierra  Leone,  but  which 
had  been  really  drawn  in  London,  and  pay- 
ment was  refused  by  the  acceptor,  the  bill 
being  void  for  want  of  a  stamp.  In  an  action 
to  recover  back  the  price  of  the  bill,  it  was 
held  that  the  vendor  impliedly  warranted 
that  it  was  of  the  kind  and  description  which 
it  purported  upon  its  face  to  be,  and  the 
plaintiff  recovered. 

The  plaintiff,  a  stock  broker,  sold  for  the 
defendant  what  purported  to  be  four  Gua- 
temala bonds,  and  paid  him  the  considera- 
tion. The  bonds,  after  they  had  been  in  the 
hands  of  the  purchaser  for  two  days,  were 
discovered  to  be  valueless,  as  they  had  been 
repudiated  by  their  government  for  want  of 
the  proper  stamp,  whereupon  the  plainti-ff 
took  them  back  and  reimbursed  the  pur- 
chaser. It  was  held  that  the  plaintiff  was 
in  turn  entitled  to  recover  from  the  defend- 
ant the  amount  he  had  paid  to  him.  Young 
v.  Cole,  3  Bing.  N.  Cas.  724,  32  E.  C.  L.  302. 

The  plaintiff  bought  of  the  defendant  what 
she  supposed  were,  and  what  purported  to 
be,  the  warrants  of  York  county,  but  which, 
having  been  issued  by  the  county  commis- 
sioners without  authority  of  law,  were  void 
and  of  no  value.  It  was  held  that  the  plain- 
tiff was  entitled  to  recover  the  consideration 
paid  for  them.  Rogers  v.  Walsh,  12  Neb.  28. 

The  term  "  warranty  "  as  used  in  this  con- 
nection, though  it  has  the  sanction  of  good 
authority,  seems  inapplicable  when  used  to 
express  the  vendor's  liability.  The  question 
does  not  appear  to  be  so  much  what  the 
transferrer  warranted,  as  whether  he  has  de- 
livered the  thing  which  the  parties  had  in 
mind  when  contracting  for  its  sale.  In  the 
foregoing  cases   the  gist  of    the  decisions 


would  seem  to  be  that  the  purchasers  in  the 
several  instances  contracted  to  buy,  respec- 
tively, a  foreign  bill,  Guatemala  bonds,  and 
York  county  warrants,  and  the  vendors  de- 
livered what  were  in  reality  a  domestic  bill 
and  spurious  securities,  though  the  instru- 
ments delivered  purported  to  be  upon  their 
faces  the  instruments  sold.  This  being  true, 
it  is  obvious  that  the  vendee  in  each  instance 
had  a  right  to  repudiate  the  contract,  and  to 
sue  for  the  recovery  of  the  consideration. 
That  this  is  the  proper  view,  is  more  obvious 
when  these  cases  are  contrasted  with  the 
following,  in  which  it  was  held  in  each  in- 
stance that,  the  bonds  delivered  being  the 
only  sort  of  that  description  upon  the  mar- 
ket, it  must  be  presumed  that  the  vendee  had 
received  what  he  had  contracted  to  buy. 

In  Lambert  v.  Heath,  15  M.  &  W.  486,  the 
defendant,  a  stock  broker,  bought  for  the 
plaintiff  scrip  certificates  which  were  sold  in 
the  market  as  "  Kentish  Coast  Railway 
scrip,"  and  were  signed  by  the  secretary  of 
the  railroad  company.  The  genuineness  of 
this  scrip  was  afterwards  denied  by  the 
directors,  who  alleged  that  it  was  issued  by 
the  secretary  without  authority.  In  an 
action  to  recover  from  the  defendant  the 
price  paid  him  for  the  scrip,  it  was  held  that, 
as  this  was  the  only  "  Kentish  Coast  Railway 
scrip  "  in  the  market,  the  purchaser  had  got- 
ten what  he  contracted  to  buy,  and  that  the 
defendant  was  not  liable. 

In  Otis  v.  Cullum,  92  U.  S.  447,  the  defend- 
ant sold  the  plaintiff  certain  bonds  issued, 
under  an  act  of  the  legislature,  by  a  city  in 
aid  of  a  manufacturing  enterprise.  It  was 
subsequently  held  that  the  act  of  the  legisla- 
ture authorizing  the  issue  was  unconstitu- 
tional, and  the  bonds  issued  under  it  void, 
and  the  plaintiff  brought  an  action  to  recover 
the  consideration  paid  the  defendant  for 
them.  It  was  held,  upon  the  authority  of 
Lambert  v.  Heath,  15  M.  &  W.  486,  that  the 
defendant  was  not  liable. 

2.  Warranty  that  Instrument  Is  a  Valid  and 
Subsisting  Obligation. — Upon  the  sale  of  a  bill 
or  note,  there  is  an  implied  warranty  that  it 
has  not  been  paid.  Daskam  v.  Ullman,  74 
Wis.  474. 

3.  "Warranty  of  Legal  Capacity  of  Parties. — 

Lobdell  v.  Baker,  3  Met.  JMass.)  469;  Bald- 
win v.  Van  Deusen,  37  N.  Y.  487;  Thrall  v. 
Newell,  19  Vt.  203,  47  Am.  Dec.  682. 

4.  Warranty  of  Authority  of  Parties.— Hussey 
v.  Sibley,  66  Me.  192,  22  Am.  Rep.  557.  See 
also  Rogers  v.  Walsh,  12  Neb.  28.  Compare 
Lambert  v.  Heath,  15  M.  &  W.  486. 
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signed  ;  that  the  instrument  is  free  from  forgery,1  material  alteration,2  or 
usury;3  that  there  is  no  legal  defense  to  its  collection  arising  out  of  the  ven- 
dor's connection  with  its  origin  ; 4  and  that  he  is  not  aware  of  any  fact  which 
renders  it  valueless.5 

Express  Warranty  of  Solvency  of  Parties. — Where  the  vendor  of  a  note  expressly 
warrants  the  solvency  of  the  parties  to  it,  he  may  be  held  liable  upon  the 
promise.  Such  an  undertaking  is,  in  substance,  entirely  for  his  own  benefit 
and  advantage,  and  the  contract  is  valid  even  though  it  rests  entirely  in  parol: 
it  is  not  within  the  statute  of  frauds.® 

5.  Drawer  and  Indorsers— a.  The  Contract  of  Indorsement  Considered 
— (i)  Indorsement  an  Independent  Contract. — No  principle  is  more  fully  settled 
or  better  understood  in  commercial  law  than  that  the  obligation  of  the  indorser 


1.  Warranty  of  Genuineness  of  Signatures — 

England. — Gurney  v.  Womersley,  4  El.  &  Bl. 
133,  82  E.  C.  L.  133. 

Connecticut. — Eagle  Bank  v.  Smith,  5  Conn. 
71,  13  Am.  Dec.  37;  Terry  v.  Bissell,  26 
Conn.  23. 

Indiana. — Bell  v.  Cafferty,  21  Ind.  411. 

Kansas. — Smith  v.  McNair,  19  Kan.  330,  27 
Am.  Rep.  117. 

Massachusetts.  —  Merriam  v.  Wolcott,  3 
Allen  (Mass.)  258,  80  Am.  Dec.  69;  Coolidge 
v.  Brigham,  I  Met.  (Mass.)  547,  5  Met. 
(Mass.)  68;  Cabot  Bank  v.  Morton,  4  Gray 
(Mass.)  156.  See  also  Young  v.  Adams,  6 
Mass.  182. 

Minnesota.—  Brown  v.  Ames,  59  Minn.  476. 

New  York. — Markle  v.  Hatfield,  2  Johns. 
(N.  Y.)  455,  3  Am.  Dec.  446;  Whitney  v.  Na- 
tional Bank,  45  N.  Y.  303;  Bell  v.  Dagg,  60 
N.  Y.  528.  See  also  Herrick  v.  Whitney,  15 
Johns.  (N.  Y.)  240;  Shaver  v.  Ehle,  16  Johns. 
(N.  Y.)  201. 

Pennsylvania. — Swanzey  v.  Parker,  50  Pa. 
St.  441,  88  Am.  Dec.  549. 

Rhode  Island. — Aldrich  v.  Jackson,  5  R.  I. 
218. 

Tennessee.  —  Barton  v.  Trent,  3  Head 
(Tenn.)  167. 

Vermont. — Allen  v.  Clark,  49  Vt.  390. 

Virginia. —  Lyons  v.  Miller,  6  Gratt.  (Va.) 
427,  52  Am.  Dec.  129. 

Hawaii. — Dana  v.  Angel,  I  Hawaiian  319. 

Contra.  —  Fisher  v.  Rieman.  12  Md.  497. 

2.  Warranty  against  Material  Alteration. — 
Jones  v .  Ryde,  5  Taunt.  488;  Snyder  v.  Reno, 
38  Iowa  329. 

3.  Warranty  against  Usury. — The  vendor  of 
negotiable  paper  impliedly  warrants  that  it 
is  a  valid  and  subsisting  obligation,  and  may 
be  held  upon  his  warranty  if  the  paper  be 
uncollectible  for  usury  in  its  inception  or  in- 
dorsement. Giffcrt  v .  West,  33  Wis.  617,  37 
Wis.  115. 

Where  the  seller  expressly  warrants  the 
note  to  be  good  he  is  a  fortiori  liable.  Smith 
v.  Core^c.  51  Ar...  295. 

Now  York  Doctrine  —In  New  York  it  is  held 
that  a  transferrer  by  delivery  floes  not  war- 
rant the  instrument  against  usury  of  which 
he  has  no  knowledge.  In  Littauer  v.  Gold- 
man, 72  N.  Y.  507,  28  Am.  Rep.  171,  the 
Court  of  Appeals,  overruling  the  decision  of 
the  court  below,  and  after  a  full  discussion 
of  the  authorities,  held  that  where  the  holder 
of   a  promissory  note  transfers  the  same 


for  a  valuable  consideration  without  indorse- 
ment, and  without  representation  as  to  legal- 
ity, an  action  cannot  be  maintained  against 
him  for  loss  sustained  by  the  purchaser,  if  the 
note  bevoid  and  uncollectible  bybeing  tainted 
with  usury,  in  the  absence  of  knowledge  on 
his  part  at  the  time  of  the  transfer,  no  war- 
ranty being  implied  from  the  sale. 

4.  Delaware  Bank  v.  Jarvis,  20  N.  Y.  256; 
Ross  v.  Terry,  63  N.  Y.  613. 

5.  Benjamin's  Chalmers'  Digest,  art.  226. 
Selling  Note  with  Knowledge  of  Insolvency. — 

If  the  seller  of  a  note  knows  at  the  time  of 
the  sale  that  the  parties  to  it  are  insolvent, 
such  sale  is  a  fraud  upon  the  purchaser,  and 
the  latter  may  recover  the  consideration 
paid  for  the  instrument.  Bridge  v.  Batch- 
elder,  9  Allen  (Mass.)  394;  Willson  v.  Foree, 
6  Johns.  (N.  Y.)  110,  5  Am.  Dec.  195;  Martin 
v.  Montgomery,  1  Hawaiian  49.  See  also 
Read  v.  Hutchinson,  3  Campb.  352. 

See  the  title  Banknotes,  vol.  3,  p.  780, 
note  4. 

8eller  Liable  for  Actual  Knowledge  Only. — In 

Burgess  v.  Chapin,  5  R.  I.  225,  it  was  held 
that  the  seller  of  a  note  is  bound  to  no  dili- 
gence in  acquiring  knowledge  of  the  solv- 
ency of  the  parties  in  order  t  communicate 
it  to  the  purchaser,  but  only  to  good  faith 
regarding  the  knowledge  which  he  actually 
has  at  the  time  of  the  exchange. 

6.  Express  Warranty  of  Solvency  of  Parties. — 
King  v.  Summitt,  73  Ind.  312,  38  Am.  Rep. 
145;  Evans  v.  Stuhrberg,  78  Mich.  145,  18 
Am.  St.  Rep.  435;  Dauber  v.  Blackney,  38 
Barb.  (N.  Y.)  432;  Cardell  v.  McNicl,  21 
N.  Y.  336;  Bruce  v.  Burr,  67  N.  Y.  237; 
Milks  v.  Rich,  80  N.  Y.  269,  36  Am.  Rep. 
615.     See  also  the  title  WARRANTY. 

Illustrations.  —  A  statement  made  by  the 
vendors  of  a  note,  respecting  the  solvency  of 
the  parties,  in  these  words,  "  We  know  them 
to  be  good,"  constitutes  a  guaranty  that  the 
note  is  Kood  and  collectible  at  maturitv,  and 
the  purchaser  may  recover  of  the  vendors 
upon  such  guaranty.  Union  Nat.  Bank  7'. 
Delaware  First  Nat.  Bank,  45  Ohio  St.  236. 

The  affirmation  of  the  defendant  accom- 
panying the  sale  of  the  bill  to  the  plaintiff, 
that  the  "bill  is  perfectly  safe,"  amounts  to 
a  warranty  or  representation  in  the  nature 
of  a  guaranty  on  the  part  of  the  defendant 
that  the  bill  is  collectible.  Sturgcs  V.  Cir- 
clevillc  Bank,  II  Ohio  St.  153,  78  Am.  Dec. 
296. 
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is  a  new  and  independent  contract,  subject  to  the  law  of  the  place  where  the 
indorsement  is  made.1 

Contract  of  Sureties  and  Indorsers  Distinguished. — The  nature  of  the  obligation  of  an 
indorser  is  very  different  from  that  of  a  surety.  The  surety's  obligation  is  not 
an  independent  contract,  but  is  identical  with  that  of  the  maker,  and  ordina- 
rily whatever  defenses  the  principal  succeeds  in  making  inure  to  the  benefit 
of  the  surety.  But  the  obligation  of  the  indorser  is  a  new  and  separate  con- 
tract, which  may  be  valid  and  subsisting  although  the  contracts  of  the  other 
parties  to  the  instrument  be  totally  void.'-4  So  distinct  are  the  contracts  of  the 
maker  and  the  indorser  of  a  note,  that,  in  the  absence  of  statute,  they  cannot 
be  joined  in  the  same  action  3 

Indorsement  of  Instrument  Payable  to  Bearer. — Although  a  bill  or  note  made  pay- 
able to  bearer  or  indorsed  in  blank  is  transferable  by  delivery  merely,  yet 
if  a  transferrer  puts  his  name  upon  the  back  of  it,  he  becomes  liable  as  an 
indorser.4 

(2)  Dual  Nature  of  the  Co?itract. — An  unqualified  indorsement  of  a  bill  or 
note  imports  two  distinct  contracts:  first,  an  executed  contract  for  the  pres- 
ent sale  and  transfer  of  the  instrument;  and  second,  an  executory  contract 
binding  the  indorser  to  the  assumption  of  a  future  contingent  liability  in  respect 
to  it.5 

(3)  Indorsement  "without  Recourse." — An  indorsement  "without  recourse" 
binds  the  indorser  to  the  first  of  these  contracts  only.  A  qualified  indorsement 
in  these  or  in  similar  words  is  an  express  declaration  of  the  absence  of  respon- 


1.  Indorsement  a  New  and  Independent  Contract. 

— Givens  v.  Western  Bank,  2  Ala.  397;  Bond 
v.  Bragg,  17  111.  69;  Holbrook  v.  Vibbard,  3 
111.  465;  Huse  v.  Hamblin,  29  Iowa  501,  4  Am. 
Rep.  244;  National  Bank  v.  Green,  33  Iowa 
140;  Aymar  v.  Sheldon,  12  Wend.  (N.  Y.)439, 
27  Am.  Dec.  137;  Broun  v.  Hull,  33  Gratt. 
(Va.)  23:  Bank  of  British  North  America  v. 
Ellis,  6  Sawy.  (U.  S.)  96,  9  Rep.  204.  See  also 
the  title  Conflict  of  Laws. 

In  Sinker  v.  Fletcher,  61  Ind.  276,  it  was 
held  that  a  note  and  an  indorsement  thereon 
were  different  instruments,  conferring  differ- 
ent rights  and  imposing  different  obligations, 
though  written  upon  the  same  paper. 

The  making  of  a  note  and  the  indorsing  or 
assigning  of  the  same  are  distinct  contracts, 
each  governed  by  the  law  of  the  place  where 
the  acts  are  respectively  done.  Thus  the  in- 
dorser of  a  note  which  is  nonnegotiable  by 
the  law  of  the  place  where  indorsed  will  in- 
cur only  the  liability  of  an  assignor,  although 
the  note  be  negotiable  under  the  law  ol  the 
state  where  it  was  originally  made.  Nichols 
v.  Porter,  2  W.  Va.  13,  94  Am.  Dec.  501. 

2.  Indorser  Not  Released  by  Invalidity  of  In- 
strument.— Graham  v.  Maguire,  39  Ga.  531; 
Weil's  Succession,  24  La.  Ann.  139;  Morford 
v.  Davis,  28  N.  Y.  481;  Unger  v.  Boas,  13  Pa. 
St.  601.  See  generally  infra,  this  title,  Dis- 
charge  and  Payment — Discharge  of  Indorsers 
as  Sureties  ;  and  the  title  Suretyship. 

A  person  who  indorses  a  note  which  is 
signed  by  an  agent  for  the  maker  will  be  held 
upon  his  indorsement  although  the  maker 
was  dead  at  the  time  the  notes  were  issued, 
though  the  fact  was  unknown  to  the  parties. 
Burrill  v.  Smith,  7  Pick.  (Mass.)  291. 

Duress  of  the  Maker  of  a  Promissory  Note  is  no 
defense  to  an  indorser  who  signs  the  note 
voluntarily  and  upon  a  sufficient  considera- 


tion. Bowman  v.  Hiller,  130  Mass.  153,  39 
Am.  Rep.  442. 

3.  Ross  v.  Jones,  22  Wall.  (U.  S.)  576. 

4.  Indorsing  Instrument  Payable  to  Bearer — 
England. — Bank  of  England  v.  Newman,  1 
Ld.  Raym.  442;  Hodges  v.  Steward,  1  Salk* 
125. 

Canada. — Scott  v.  Douglas,  5  U.  C.  Q.  B. 
(O.  S.)  207;  Ramsdell  v.  Telfer,  5  U.  C.  Q.  B. 
508;  Booth  v.  Barclay,  6  U.  C.  Q.  B.  215. 

Georgia. — Cox  v.  Adams,  2  Ga.  158.  See 
also  Smith  v.  Rawson,  61  Ga.  208. 

Mississippi. — Tillman  v.  Ailles,  5  Smed.  & 
M.  (Miss.)  373,  43  Am.  Dec.  520. 

New  York. — Brush  v.  Reeves,  3  Johns.  (N. 
Y.)  439;  Seabury  v.  Hungerford,  2  Hill  (N.  Y.) 
80;  Dean  v.  Hall,  17  Wend.  (N.  Y.)  214. 

South  Carolina. — Eccles  v.  Ballard,  2  Mc- 
Cord  L.  (S.  Car.)  388;  Galpin  v.  Hard,  3  Mc- 
Cord  L.  (S.  Car.)  394,  15  Am.  Dec.  640; 
Allwood  v.  Haseldon,  2  Bailey  (S.  Car.)  457; 
Pride  v.  Berkley,  5  Rich.  L.  (S.  Car.)  537. 

Texas. — Davis  v.  Wilson,  31  Tex.  136. 

5.  Dual  Nature  of  the  Contract. — Benjamin's 
Chalmers'  Dig.,  art.  112;  Johnson  v.  Wil- 
liard,  83  Wis.  420. 

In  Clark  v.  Sigourney,  17  Conn.  511,  Storrs, 
J.,  speaking  of  an  indorsement,  says:  "  It  is, 
therefore,  like  all  other  conveyances  of  prop- 
erty, a  contract;  and,  so  far  as  it  operates  as 
a  transfer  of  the  bill  or  note,  is  of  that  class 
of  contracts  which  are  termed  '  executed.' 
An  indorsement,  however,  in  addition  to 
being  such  a  conveyance,  imports  a  future 
liability  on  the  part  of  the  indorser  in  the 
event  of  a  nonpayment  or  nonacceptance  (as 
the  case  may  be)  by  prior  parties  respectively 
to  these  instruments,  unless  the  indorsement 
by  its  terms  is  so  restricted  as  to  exempt  him 
from  such  liability:  and  so  far  as  it  respects 
that  liability  it  is  an  executory  contract." 
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sibility,  and  its  operation  and  effect  are  to  render  the  indorser  liable  as  a  trans- 
ferrer merely.1 

(4)  Indorsement  in  the  Form  of  Assignment. — When  the  payee  or  indorsee 
of  a  bill  or  note  makes  an  indorsement  thereon  in  these  or  in  similar  words,  "  I 
assign  over  the  within  note  to  A.,"  or  "  I  hereby  assign  all  my  right  and  title  to 
A.,"  the  question  arises  whether  such  an  indorsement  imposes  upon  the  party 
making  it  the  liability  of  an  indorser,  or  merely  that  of  a  transferrer.  In  some 
jurisdictions  the  latter  view  is  held,2  but  the  weight  of  authority  seems  to  hold 
that  such  an  assignment  is  to  be  treated  as  an  indorsement,  and  unless  qualified 
by  the  words  "without  recourse,"  or  some  similar  expression,  subjects  the 
party  making  it  to  all  the  liabilities  of  an  indorser.3 

(5)  Indorsement  in  t lie  Form  of  Guaranty. — A  like  question  arises  where  the 
payee  or  indorsee  makes  his  indorsement  in  the  form  of  a  guaranty :  Is  he  liable 
as  an  indorser  or  as  a  guarantor?  In  some  earlier  cases  it  was  held  that  the 
contract  was  both  that  of  indorsement  and  of  guaranty,  and  that  the  maker  of 
it  might  be  declared  against  by  the  holder  in  either  capacity.4  But  the  weight 
of  modern  authority  holds  that  he  is  an  indorser  only  so  far  as  to  transfer  title 
to  the  instrument,  and  is  a  guarantor  in  all  other  respects.5 

(6)  Indorsement  of  Nonnegotiable  Instruments. — The  contract  which  the 
indorsement,  or,  more  properly  speaking,  the  assignment  of  a  nonnegotiable 
instrument  by  a  writing  in  dorso,  imports,  has  been  the  subject  of  much  conflict 
in  the  decisions.  The  contingent  liability  which  an  indorser  of  a  negotiable 
instrument  assumes  in  respect  to  its  payment,  is  a  creature  of  the  commercial 
law,  and  would  appear  to  have  no  applicability  to  instruments  which  do  not 
come  within  its  scope. 

Whether  a  Guaranty  of  Payment  is  Included. —  It  is  held  accordingly  in  a  majority  of 
the  states  that  the  indorsement  or  assignment  of  a  nonnegotiable  instrument 
is  merely  a  transfer  of  its  legal  and  equitable  title,  and  carries  with  it  no  guar- 
anty of  its  payment,6  though  if  the  assignor  makes  his  assignment  in  a  form 


1.  Indorser  "without  Recourse" — -Liable  as 
Transferrer  Only. — Bankhead  v.  Owen.  60  Ala. 
457;  Bevan  v.  Fitzsimmbns,  40  111.  App.  10S; 
Watson  v.  Chesire,  18  Iowa  202,  87  Am.  Dec. 
382;  Challiss  v.  McCrum,  22  Kan.  157,  31  Am. 
Rep.  181:  Dumont  v.  Williamson,  18  Ohio  St. 
515,  98  Am.  Dec.  186;  Hannum  v.  Richard 
son,  48  Vt.  508,  21  Am.  Rep.  152.  See  also 
Ticonic  Bank  v.  Smiley,  27  Me.  225,  46  Am. 
Dec.  593;  Charnley  v.  Dulles,  8  W.  &  S.  (Pa.) 
353;  Frazer  v.  D'Invilliers,  2  Pa.  St.  200,  44 
Am.  Dec.  190.  But  see  Rayne  v.  Ditto,  27  La. 
Ann.  622. 

Though  an  assignor  indorses  the  note 
"  without  recourse,"  he  is  liable  for  making 
any  false  representations  of  the  solvency  of 
the  maker,  llarton  v.  Scales,  Minor  (Ala.) 
166. 

2.  May  v.  Dyer,  57  Ark.  441;  Spencer  v. 
Halpcrn,  62  Ark.  595;  Aniba  v.  Yeomans,  39 
Mich.  1 7 1 ;  Lyons  v.  Divelbis,  22  Pa.  St.  185; 
Kilpatrick  v.  Hcaton,  3  Brev.  (S.  Car.)  92. 
Sec  also  Martin  v.  McMasters,  14  La.  421. 

3.  Henderson  v.  Ackclmire,  59  Ind.  540, 
Sears  v.  Lantz,  47  Iowa  658;  Adams  v. 
Blethen,  66  Me.  19,  22  Am.  Rep.  547;  Maitic 
Trust,  etc.,  Co.  v.  Butler,  45  Minn.  506; 
Davidson  v.  Powell,  114  S.  Car.  575;  Markey 
v.  Corey  (Mich.  1895),  66  N.  W.  Rep.  493; 
Merrill  v.  Hurley  (S.  Dak.  1895),  62  N.  W. 
Rep  958. 

4.  In-lorsemont  in  Form  of  Quara./y. — Part- 
ridge v.  Davis,  20  Vt.  499. 

Where  the  defendant,  the  promisee  of  a  ne- 
gotiable promissory  note  payable  on  demand, 


indorsed  it  thus:  "  I  guarantee  the  payment 
of  this  note  within  six  months,"  it  was  held 
that,  though  the  contract  of  guaranty  might 
be  available  to  the  immediate  transferee  only, 
the  defendant  could  be  held  liable  as  an 
indorser  by  any  subsequent  holder.  Upham 
v.  Prince,  12  Mass.  14. 

A  similar  conclusion  was  reached  in  Leg- 
gett  v.  Raymond,  6  Hill  (N.  Y.)  639. 

Although  these  two  latter  cases  do  not 
seem  to  have  been  expressly  overruled,  in 
view  of  later  decisions  they  would  seem  to  be 
no  longer  authorities  upon  the  point  decided 
in  their  respective  states.  Sec  cases  in  the 
following  note. 

6.  Indorser  Liable  as  Guarantor—  G eorgia. — 
Vanzant  v.  Arnold,  31  Ga.  210. 

Illinois. — Judson  v.  Gookwin,  37  III.  286; 
Gage  v.  Mechanics'  Nat.  Bank,  79  III.  62; 
Hcaton  v.  Hulbert,  4  III.  489;  Packer  v. 
Wethcrcll,  44  III.  App.  95. 

Mussac/iusrtts. — Taylor  v.  Binncy,  7  Mass. 
479. 

Nebraska.  —  Pollard  v.  Huff,  44  Neb.  892. 
Compare  Wcitz  v.  Wolfe,  28  Neb.  500. 

Alrw  York. — Brown  v.  Curtiss,  2  N.  Y.  225; 
Small  v.  Sloan,  I  Bosw.  (N.  Y.)  352. 

Pennsylvania. — Sncvily  Ekel,  1  W.  &  S. 
(Pa. )  203. 

Tennessee. — Turley  v.  Hodge,  3  Humph. 
(Tenn.)  73- 

6.  Assignor  of  NonnoROtinble  Noto  Liablo  a» 
transferrer  Only  —  California,  —  Kendall  v. 
Barker,  103  Cal.  319,  42  Am.  St.  Rep.  117. 

Michigan. — Story  v.  Lamb,  52  Mich.  525. 
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from  which  an  intention  to  guarantee  the  payment  of  the  instrument  may  be 
inferred,1  or  induces  the  assignee  to  take  it  by  an  agreement  to  that  effect,  he 
may  be  held  upon  this  implied  or  express  promise.2 

Assignor  Liable  as  Irregular  Indorser. — In  Other  states,  however,  the  liability  of 
the  assignor  is  analogous  to  that  of  an  irregular  indorser  of  a  negotiable  instru- 
ment, and  he  is  held  as  a  guarantor  or  original  promisor  according  to  the  doc- 
trine which  obtains  in  the  particular  state.3 


Pennsylvania. — Frevafi  v.  Fitch,  5  Whart. 
(Pa.)  325,  34  Am.  Dec.  558;  Gray  v.  Donahoe, 
4  Watts  (Pa.)  400;  Patterson  v.  Poindexter, 
6  W.  &  S.  (Pa.)  227,  40  Am.  Dec.  554;  Shaff- 
stall  v.  McDaniel,  152  Pa.  St.  598. 

South  Carolina. — Wilson  v.  Mullen,  3  Mc- 
Cord  L.  (S.  Car.)  236;  Benton  v.  Gibson,  1 
Hill  L.  (S.  Car.)  56. 

Tennessee.  —  Lawrence  v.  Dougherty,  5 
Yerg.  (Tenn.)  435;  Kirkpatrick  v.  McCul- 
lough,  3  Humph.  (Tenn.)  171,  39  Am.  Dec.  158; 
Whitman  v.  Childress,  6  Humph.  (Tenn.)  303. 

The  true  rule  seems  to  be  that  a  mere  in- 
dorsement of  a  nonnegotiable  note  is  but  a 
transfer  of  it;  that  the  question  whether  any 
and  what  liability  is  incurred  by  the  delivery 
of  such  a  note  so  indorsed  will  depend  upon 
the  intention  of  the  parties  and  the  circum- 
stancesof  the  transaction.  Hare&  Wallace's 
Notes  to  Gerard  v.  La  Coste,  I  Am.  Lead. 
Cas.  302. 

Where  a  Bill  Is  Nonnegotiable  by  Reason  of 
the  Omission  of  the  Words  "  or  Order,"  and  the 

payee  indorses  it  payable  to  order,  such  in- 
dorsement becomes,  as  between  the  indorser 
and  indorsee,  an  inland  bill  of  e>  change,  in 
•which  the  indorser  stands  in  the  light  of  a 
new  drawer  of  a  bill  payable  to  the  order  of 
the  indorsee,  and  the  latter, by  taking  it  in  this 
character,  takes  it  subject  to  all  the  rules 
that  regulate  the  relation  between  indorser 
and  indorsee  in  negotiable  instruments. 
Brenzer  v.  Wightman,  7  W.  &  S.  (Pa.)  264; 
Leidy  v.  Tammany,  9  Watts  (Pa.)  353;  Car- 
ruth  v.  Walker,  8  Wis.  252,  76  Am.  Dec.  235. 

But  the  indorser  is  not  liable  as  such  to  sub- 
sequent indorsees.  Raymond  v.  Middleton, 
29  Pa.  St.  529. 

The  Drawer  of  a  Bill  Which  Is  Nonnegoti- 
able by  reason  of  the  omission  of  the  words 
"or  order"  is  not  liable  as  such  to  the  as- 
signee of  the  payee.  Pratt  v.  Thomas,  2 
Hill  L.  (S.  Car.)  654. 

1.  Benton  v.  Gibson,  1  Hill  L.  (S.  Car.)  56. 
I-nplied  Promises   of  Guaranty— Indorsement 

with  Waiver  of  Protest. — An  action  was 
brought  upon  a  nonnegotiable  note  by  the 
first  indorsee  against  his  immediate  indorser. 
The  indorsement  contained  an  express 
waiver  of  protest.  This  was  construed  to  be 
an  indication  that  the  indorser  expected  to  be 
held  as  a  guarantor,  and  he  was  held  liable  as 
such.  San  Diego  First  Nat.  Bank  v.  Falken- 
han,  94  Cal.  141,  explained  in  Kendall  v. 
Parker,  103  Cal.  319,  42  Am.  St.  Rep.  117. 

Indorsement  "with  Recourse." — One  who  as- 
signs a  specialty  by  an  indorsement,  to 
which  the  words  "with  recourse  "  are  added, 
is  liable  on  the  indorsement.  Kline  v.  Keiser, 
87  Pa.  St.  485. 

2.  Express  Promise  of  Guaranty. — The  payee 


of  nonnegotiable  paper  does  not  become  an 
indorser  by  writing  his  name  on  the  back  of 
it.  But  proof  may  be  made  of  the  actual 
agreement  under  which  the  indorsement  was 
made.  If  the  agreement  was  that  he  should 
be  responsible  for  its  payment,  such  agree- 
ment, if  for  a  sufficient  consideration,  may  be 
enforced.  Shaffstall  v.  McDaniel,  152  Pa.  St. 
598. 

In  an  action  against  the  assignor  of  anon- 
negotiable  note,  who  had  indorsed  his  name 
in  blank  thereon,  it  was  held  that  the  defend- 
ant could  not  be  held  liable  as  an  indorser; 
but  that  if  the  plaintiff  was  induced  to  dis- 
count the  note  by  representations  that  the 
defendant  would  be  liable  thereon,  the  plain- 
tiff might  recover  the  consideration  paid  for 
it.  Frevall  v.  Fitch,  5  Whart.  (Pa.)  325,  34 
Am.  Dec.  558. 

In  Wilson  v.  Mullen,  3  McCordL.  (S.  Car.) 
236,  it  was  held  that  the  indorser  in  blank  of 
a  nonnegotiable  note  incurred  no  liability 
thereon,  but  if  he  made  a  promise,  contem- 
poraneous with  the  indorsement,  "  to  make 
the  note  good  if  it  was  not,"  he  might  be 
held  as  a  guarantor  of  the  solvency  of  the 
maker. 

3.  Prentiss  v.  Danielson,  5  Conn.  175,  13 
Am.  Dec.  52;  Castle  v.  Candee,  16  Conn.  223; 
Josselyn  v.  Ames,  3  Mass.  274;  Sweetser  v. 
French,  13  Met.  (Mass.)  262. 

Note  Payable  in  Merchandise. — A  written 
promise  to  pay  a  certain  sum  in  merchandise 
is  not  a  negotiable  promissory  note;  and 
the  payee,  by  writing  his  name  upon  the 
back  of  such  an  instrument,  does  not  become 
liable  as  an  indorser.  Carleton  v.  Brooks,  14 
N.  H.  149;  Gushee  v.  Eddy,  11  Gray  (Mass.) 
502,  71  Am.  Dec.  728.  But  see  Aldis  v.  John- 
son, 1  Vt.  136. 

New  York  Doctrine. — The  indorsement  and 
transferofa  nonnegotiable  instrument  is  good 
so  as  to  make  the  indorsers  liable  to  the  in- 
dorsee, although  it  will  not  give  the  indorsee 
a  right  of  action  in  his  own  name  against  the 
maker.  The  indorsement  in  such  a  case  is 
equivalent  to  the  making  of  a  new  note;  it  is 
a  guaranty  that  the  note  will  be  paid;  it  is  a 
direct  and  positive  undertaking  on  the  part 
of  the  indorser  to  pay  the  note  to  the  in- 
dorsee, and  not  a  conditional  one  to  pay  it  if 
the  maker  does  not,  upon  demand,  after  due 
notice.  Seymour  v.  Van  Slyck,  8  Wend.  (N. 
Y.)  403;  Cromwell  v.  Hewitt,  40  N.  Y.  491. 
100  Am.  Dec.  527. 

In  Oh  othe  indorsement  of  a  note  not  negoti- 
able is  not  an  original  undertaking  between 
the  indorser  and  indorsee,  but  it  is  collateral, 
and  payment  must  be  demanded  and  notice 
given  to  the  indorser  as  upon  negotiable 
paper.    Parker  v.  Riddle,  11  Ohio  103. 
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statutes. — In  many  of  the  statos  the  liability  of  an  assignor  is  regulated  by 
statute.1 

b.  Indorsement  Considered  as  a  Transfer  of  Title — (i)  Generally. 
— The  liabilities  of  an  indorser  as  a  vendor  or  transferrer  of  the  instrument  are 
identical  with  those  of  a  transferrer  by  delivery,  with  this  exception,  that  while 
a  transferrer  by  delivery  is  liable  only  to  his  immediate  transferee,  an  indorser, 
being  a  party  to  the  instrument,  is  liable  to  all  subsequent  bona  fide  holders. 

(2)  Warranties  in  Respect  to  the  Validity  of  the  Instrument. — Like  a  trans- 
ferrer by  delivery,  an  indorser  warrants  to  a  bona  fide  holder  the  existence  of 
every  essential  necessary  to  constitute  the  instrument  a  valid  and  subsisting 
obligation. 58 

Capacity  of  Parties. — Thus  an  indorser  warrants  that  the  antecedent  parties  are 
legally  capable  of  binding  themselves  in  the  capacities  in  which  they  have  sev- 
erally signed  ;  3 

Genuineness  of  Signatures. — That  the  signatures  to  the  instrument  are  genuine4 


1.  Liability  of  Assignor — Statutes — Georgia. — 
Cochran  v.  Strong,  44  Ga.  636;  National 
Bank  v.  Leonard,  91  Ga.  805. 

Iowa. — Long  v.  Smyser,  3  Iowa  266;  Wil- 
son Ralph,  3  Iowa  450;  Peddicord  v.  Whit- 
tam,  9  Iowa  471;  Lynch  v.  Mead  (Iowa  1896), 
68  N.  W.  Rep.  579. 

Kentucky. — Campbell  v.  Farmers'  Bank,  10 
Bush  (Ky.)  152. 

Missouri. — Samstag  v.  Conley,  64  Mo.  476. 

2.  Warranty  that  Instrument  Is  a  Valid  and 
Subsisting  Obligation. — Benjamin's  Chalmers' 
Digest,  art.  219;  Seeley  v.  Reed,  28  Fed. 
Rep.  164;  Mays  v.  Callison,  6  Leigh  (Va.) 
230. 

If  a  note  be  indorsed,  after  it  has  become 
overdue,  thus,  "  Indorser  not  holden,"  the 
indorser  is  nevertheless  liable  therefor  if 
a  payment  has  been  made  upon  the  note,  or 
if  a  set-off  can  be  claimed,  when  the  note  ex- 
hibits no  indication  of  them,  and  the  indorser 
leaves  the  indorsee  in  entire  ignorance  of 
anything  of  the  kind.  Ticonic  Bank  v. 
Smiley,  27  Me.  225,46  Am.  Dec.  593;  Blcthen 
v.  Lovering,  58  Me.  437. 

3.  Warranty  of  Capacity  of  Parties— Married 
Woman  as  Maker. — It  is  a  part  of  the  contract 
of  indorsement,  that  the  paper  indorsed  has 
been  made  by  a  person  competent  to  con- 
tract in  that  form;  and  consequently  the  fact 
that  the  maker  was  a  married  woman,  and 
as  such  may  not  have  become  legally  bound, 
affords  no  defense  to  an  action  brought  by 
an  indorsee  upon  the  paper  against  his  in- 
dorser. Archer  v.  Shea,  14  Hun  (N.  Y.)  493; 
Kenwortliy  v.  Sawyer,  125  Mass.  28;  Erwin 
v.  Downs,  15  N.  Y.  575. 

Although  a  note  given  by  a  wife  to  her 
husband  is  void,  yet  if  it  be  indorsed  over 
by  the  husband  as  between  him  and  the  in- 
dorsee, it  is  good.  Haly  v.  Lane,  2  Atk. 
181;  Robertson  v.  Allen,  3  Haxt.  (Tcnn.)  233. 

Married  Woman  as  Drawer. — The  indorser  of 
a  bill  is  estopped  by  the  fact  of  his  indorse- 
ment from  denying  either  the  signature  of 
the  drawer  or  her  c6mpctenrc  (being  a  lemt 
covert)  to  draw  the  bill.  Ross  v.  Dixie,  7 
U.  C.  Q.  M.  414. 

Married  Woman  as  Payee  and  Fi.st  Indomor. 
—A  second  indorser  cannot,  in  an  action 
against  him  on  the  bill,  dispute  the  legal 
capacity  of   the  payee  to  indorse   on  the 
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ground  that  she  was  a  married  woman. 
Prescott  Bank  v.  Caverly,  7  Gray  (Mass.) 
217,  66  Am.  Dec.  473;  Ogden  v.  Blyden- 
burgh,  1  Hilt.  (N.  Y.)  182. 

Infant  as  Drawer. — In  Haly  v.  Lane,  2  Atk. 
181,  Hardwicke,  L.C..  says:  "In  cases  of 
like  nature  I  have,  at  the  sittings  of  nisi 
prius,  directed  a  jury  to  find  for  an  indorsee, 
notwithstanding  the  indorser  had  the  note 
from  an  infant,  the  original  drawer." 

Firm  as  Maker. — One  who  indorses  a  prom- 
issory note  purporting  to  be  executed  by  a 
copartnership,  thereby  impliedly  contracts 
that  the  note  was  made  by  the  firm  in  whose 
name  it  is  executed,  and  he  cannot  dispute 
the  fact  in  an  action  upon  his  indorsement. 
Dalrymple  v.  Hillenbrand,  62  N.  Y.  5,  20 
Am.  Rep.  438,  affirming  2  Hun  (N.  Y.)  488. 

4.  Warranty  of  Genuineness  of  Signatures. — 
Benjamin's  Chalmers'  Digest,  art.  219. 

England. — Lambert  v.  Oaks,  1  Ld.  Raym. 
443;  Critchlow  v.  Parry,  2  Campb.  183;  Lam- 
bert v.  Pack,  1  Salk.  127;  Thicknesse  v. 
Bromilow,  2  Cromp.  &  J.  ^25;  Free  v.  Haw- 
kins, Holt  550,  3  E.  C.  L.  217. 

United  States.  —  Onondaga  County  Sav, 
Bank  v.  U.  S.,  64  Fed.  Rep.  703. 

Alabama.  —  Birmingham  Nat.  Bank  v. 
Bradley,  103  Ala.  109. 

Colorado. — Rhodes  v.  Jenkins,  18  Colo.  49, 
36  Am.  St.  Rep.  263. 

Kansas. — Challiss  v.  McCrum,  22  Kan.  157, 
31  Am.  Rep.  1 8 1 ;  Cochran  v.  Atchison,  27 
Kan.  728. 

Kentucky. — Ware  v.McCormack,  96  Ky.139. 
Louisiana.  —  Olivier  v.  Andry,  7   La.  496. 
Sec  also  Young  v.  Patterson,  11  Rob.  (La.)  7. 
Maine. —  Blcthen  v.  Lovering,  58  Me.  437. 
Maryland, — Condon  v.  Pearce,  43  Md.  83. 
Massachusetts.  —  Howe  v.  Merrill,  5  Cush. 
(Mass.)  80;  State  Bank  v.  Fearing,  16  Pick. 
(Mass.)  533,  28  Am.  Dec.  205. 

Michigan.  —  Fish  v.  Detroit  First  Nat. 
Bank,  42  Mich.  203. 

Mississippi. — Williams'  v.  Tishomingo  Sav. 
Inst.,  57  Miss.  633. 

Nebraska. — Palmer  v.  Courtney,  32  Neb. 
773- 

New  York. — Turnbull  v.  Bowycr,  40  N.  Y. 
456,  too  Am.  Dec.  523. 

Ohio.— Dumont  Williamson,  18  Ohio  St. 
515,  9$  Am.  Dec.  186. 
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and  made  by  the  parties  entitled  to  sign  it ; 1 

Legality  of  Consideration. — And  that  the  consideration  moving  between  the 
antecedent  parties  has  not  been  illegal.2 

c.  Indorsement  Considered  as  a  Contract  of  Indemnity — indorse- 

ment  Equivalent  to  a  New  Drawing. — The  doctrine  is  well  settled  that  every  indorsing 
of  a  negotiable  instrument  is  equivalent  to  the  drawing  of  a  bill  of  exchange 
conformable  to  the  terms  of  the  instrument  upon  which  the  indorsement  is 
made  ;  3  consequently  the  liability  of  an  indorser  upon  his  contract  of  indem- 


Tennessee.  —  Harris  v.  Bradley,  7  Yerg. 
(Tenn.)  310. 

Indorsement  by  Joint  Payees.  —  Where  a 
promissory  note  is  made  to  the  joint  order 
of  two  payees,  it  is  immaterial  which  in- 
dorsed it  first.  In  such  case  the  second 
indorser  does  not  vouch  for  the  genuineness 
of  the  first,  as  in  the  case  of  several  indorse- 
ments.   Foster  v.  Collner,  107  Pa.  St.  305. 

Holder  Taking  with  Knowledge  of  Forgery. — 
The  general  rule  that  an  indorser  of  a  prom- 
issory note  contracts  that  the  instrument 
itself  and  the  antecedent  signatures  are  gen- 
uine does  not  apply  where  the  holder  has  pro- 
cured an  indorsement  upon  a  forged  note  with 
knowledge  of  the  forgery  and  upon  a  repre- 
sentation to  the  indorser  that  it  was  genuine, 
or  where  the  holder  received  the  note  after 
maturity  and  without  consideration  from  one 
who  so  procured  the  indorsement.  Turner 
v.  Keller,  66  N.  Y.  66. 

1.  Indorsement  by  Holder  of  Same  Name  as 
Payee. — The  holder  of  a  draft,  claiming  to  be 
the  payee  thereof,  presented  it  to  the  plain- 
tiff for  discount,  and  the  latter,  not  being 
acquainted  with  the  person,  required  him  to 
be  identified;  for  this  purpose  the  defendant 
was  brought  in,  who  identified  the  holder  as 
being  of  the  same  name  as  the  payee  men- 
tioned in  the  draft.  The  draft,  after  being 
indorsed  by  the  holder  and  the  defendant,  was 
discounted  by  the  plaintiff.  It  subsequently 
transpired  that  the  holder,  though  of  the 
same  name  as  the  payee,  was  not  the  person 
entitled  to  receive  the  amount;  and  the  real 
payee  having  demanded  the  amount  of  the 
draft,  the  plaintiff  paid  the  same  to  him  and 
brought  an  action  against  the  defendant 
as  indorser.  It  was  held  that  the  defendant 
had  by  his  indorsement  assumed  all  the  obli- 
gations and  liabilities  usually  assumed  by 
indorsers  of  negotiable  paper,  and  as  such 
impliedly  warranted  the  genuineness  of  the 
bill  and  of  all  prior  indorsements,  and  judg- 
ment was  entered  for  the  plaintiff.  Cochran 
v.  Atchison,  27  Kan.  728. 

2.  Warranty  against  Illegal  Consideration — 
England—  Edwards  v.  Dick,  4  B.  &  Aid.  212, 
6  E.  C.  L.  455;  Bowyer  v.  Brampton,  2  Stra. 
H55- 

Georgia. — Frank  v.  Longstreet,  44  Ga.  178. 

Illinois.— Drennan  v.  Bunn,  124  111.  175. 

Iowa. — Brown  v.  Wilcox,  15  Iowa  414. 

Massachusetts. — Burrill  v.  Smith,  7  Pick. 
(Mass.)  291. 

New  York.  —  M'Knight  v.  Wheeler,  6  Hill 
(N.  Y.)4Q2;  Morford  v.  Davis,  28  N.  Y.  481. 

Vermont. — Hannum  v.  Richardson,  48  Vt. 
508,  21  Am.  Rep.  152. 

Virginia.  —  Moffett  v.  Bickle,  21  Gratt. 
(Va.)  280. 


In  New  York  the  Act  of  1850  (c.  172),  pro- 
hibiting a  corporation  from  interposing  the 
defense  of  usury,  has  been  held  to  include- 
the  collateral  contracts  of  individuals  as 
sureties,  guarantors,  or  indorsers  upon  its 
paper.  Rosa  v.  Butterfield,  33  N.  Y.  665; 
Union  Nat.  Bank  v.  Wheeler,  60  N.  Y.  612; 
Stewart  v.  Bramhall,  74  N.  Y.  85. 

3.  Indorsement  Equivalent  to  a  New  Drawing 
— England. — Ballingalls  v.  Gloster,  3  East 
481;  Smallwood  v.  Vernon,  1  Stra.  478; 
Heylyn  v.  Adamson,  2  Burr.  669;  Hill  v. 
Lewis,  1  Salk.  132;  Burmester  v.  Hogarth, 
11  M.  &  W.  97;  Penny  v.  Innes,  I  C.  M.  &  R. 
439;  Gwinnell  v.  Herbert,  5  Ad.  &  El.  436, 
31  E.  C.  L.  373;  Buller  v.  Crips,  6  Mod.  29. 

United  States. — Evans  v.  Gee,  11  Pet.  (LL 
S.)  80. 

Alabama. — Crenshaw  v.  M'Kiernan,  Minor 
(Ala.)  295. 

Arkansas.  —  Jones  v.  Robinson,  11  Ark. 
504,  54  Am.  Dec.  212;  Levy  v.  Drew,  14  Ark, 
334- 

Kansas. — Swartz  v.  Redfield,  13  Kan.  550; 
Shelby  v.  Judd,  24  Kan.  161. 

Louisiana. — Olivier  v.  Andry,  7  La.  496. 
New  York. — Aymar  v.  Sheldon,  12  Wend. 
(N.  Y.)  439,  27  Am.  Dec.  137. 

Pennsylvania. — Bank  of  North  America  v. 
Barriere,  I  Yeates  (Pa.)  360;  Patterson  v. 
Todd,  18  Pa.  St.  426,  57  Am.  Dec.  622. 

South  Carolina.  —  Eccles  v.  Ballard,  2 
McCord  L.  (S.  Car.)  388. 

Vermont. — Aldis  v.  Johnson,  I  Vt.  136. 
Virginia. — Broun  v.  Hull, 33  Gratt.  (Va.)23. 
Indorsing  a  Bill  in  Blank  is  equivalent  to  the 
drawing  of  a  new  bill  payable  to  bearer. 
Burmester  v.  Hogarth,  11    M.    &  W.  Q7; 
Eccles  v.  Ballard,  2  McCord  L.  (S.  Car.)  388. 

The  Indorsement  of  a  Note  after  Maturity  is  in 
effect  the  drawing  of  a  new  bill  payable  on 
demand.  Jones  v.  Robinson,  11  Ark.  504,  54 
Am.  Dec.  212;  Levy  v.  Drew,  14  Ark.  334; 
Swartz  v.  Redfield,  13  Kan.  550;  Shelby  v. 
Judd,  24  Kan.  161;  Smith  v.  Caro,  9  Oregon 
278. 

Whether  an  Indorsement  Is  the  Drawing  of  a 

New  Instrument,  or  is  merely  a  new  drawing 
of  the  same  instrument,  does  not  appear  to 
have  been  decided  directly,  nor  does  the  dis- 
tinction seem  important.  In  a  majority  of 
the  cases  an  indorsement  is  spoken  of  as  be- 
ing equivalent  to  the  drawing  of  a  new  bill; 
but  in  Penny  v.  Innes,  1  C.  M.  &  R.  439,  it 
is  said  that  an  indorsement  is  not  the  draw- 
ing of  a  new  instrument,  but  is  equivalent  to 
a  new  drawing  of  the  same  instrument;  and 
in  Evans  v.  Gee,  11  Pet.  (U.  S.)  80,  it  is  held 
that  an  indorser  is  a  new  drawer  of  the  same 
bill  upon  the  terms  expressed  on  the  face 
of  it. 
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nity  is  not  distinguishable  from  that  of  a  drawer  :  their  engagements  are  pre- 
cisely the  same,  and  may  properly  be  discussed  in  the  same  connection. 

d.  The  Engagement  of  Drawer  and  Indorsers.— The  drawer  of  a 
bill  of  exchange,  or  the  indorser  of  a  bill  or  note,  engages  that  upon  its  due 
presentment  it  will  be  accepted  and  paid  according  to  its  tenor ;  and  that  if  it 
be  not  so  accepted  and  paid  he  will  indemnify  the  holder,  provided  it  be 
protested  for  nonacceptance  or  nonpayment,  and  due  and  seasonable  notice 
of  the  dishonor  be  given  him.1  Drawers  and  indorsers  are,  therefore,  mere 
conditional  debtors  up  to  the  period  when  their  liability  becomes  fixed  by 
notice  of  dishonor  ;  from  that  time  they  become  absolute  debtors,  to  either  of 
whom  the  holder  may  resort.2 

By  statute  in  many  states  the  liability  of  indorsers  of  promissory  notes  has- 
been  modified  and  rendered  less  technical.  Their  engagement  under  the  stat- 
ute is  closely  analogous  to  that  of  a  guarantor  of  collectibility.  In  some  of 
these  states,  however,  the  statute  applies  only  to  notes  payable  generally,  those 
payable  at  a  bank  or  other  specified  place  of  business  being  still  subject  to  the 
commercial  law.3 

e.  Order  of  Liability. — In  respect  to  the  liability  of  indorsers  inter  se, 
the  rule  is  that  they  are  prima  facie  liable  to  each  other  in  the  order  in  which 
their  indorsements  successively  appear  ;  each  indorser  being  liable  to  all  suc- 
ceeding indorsers,  but  not  to  preceding  ones.4  In  this  respect  the  drawer  is  to 
be  considered  as  the  first  indorser  upon  the  bill.  This  prima  facie  liability  is, 
however,  subject  to  rebuttal  by  proof  of  the  actual  relation  of  the  parties  and 
the  express  agreement  under  which  the  indorsements  were  made.5 


In  Gibbs  v.  Fremont,  9  Exch.  25,  Alderson, 
B. ,  referring  to  this  point  as  concerning  the 
rate  of  interest  which  an  indorsement  should 
draw,  said:  "  In  the  case  of  a  bill  drawn  at 
A,  it  prima  facie  bears  interest  as  a  debt  at 
A  would  do,  if  nothing  else  appear.  But  if 
that  bill  be  indorsed  at  B,  the  indorser  is 
a  new  drawer,  and  it  may  be  a  question 
whether  this  indorsement  is  a  new  drawing 
of  a  bill  at  B,  or  only  a  new  drawing  of  the 
same  bill,  that  is,  a  bill  expressly  made  at  A. 
In  the  former  case  it  would  carry  interest  at 
the  rate  at  B;  in  the  latter,  at  the  rate  at  A. 
On  this  subject  we  find  a  difference  of  opin- 
ion in  the  books,  Mr.  Justice  Story  (Conflict 
of  Laws,  §314)  maintaining  the  former,  and 
Pardessus  (Cours  de  Droit  Commercial,  pt.  7, 
tit.  vii.,  c.  2,  art.  1500)  the  latter  opinion." 

1.  Engagement  of  Drawer  and  Indorser.  —  Ben- 
jamin's Chalmers'  Dig.,  arts.  215,  218. 

United  Stales.  —  Bank  of  British  North 
America  v.  Ellis,  6  Sawy.  (U.  S.)  96;  Ross  v. 
Jones,  22  Wall.  (U.  S.)  576. 

Idaho. — Ankeny  v.  Henry,  1  Idaho  229. 

Illinois. — Wood  v.  Surrells,  89  111.  107. 

Kentucky. — Callahan  v.  State  Bank,  82  Ky. 
23  r . 

Louisiana. — Olivier  v.  Andry,  7  La.  496. 

New  York.  —  Mall  v.  Ncwcomb,  7  Hill  (N. 
Y.)  416,  42  Am.  Dec.  82;  Spies  v.  Gilmore,  I 
N.  Y.  321;  Susquehanna  Valley  Bank  v. 
Loomis,  85  N.  Y.  207,  39  Am.  Rep.  652. 

Ohio. — Cummings  v.  Kent,  44  Ohio  St.  92, 
58  Am.  Rep.  796;  Farr  v.  Rickcr,  46  Ohio  St. 
16  5. 

2.  Liability  of  Indorsers  Fixed  by  Notice  of 
Dishonor. — McDowell  v.  Wilmington,  etc., 
Bank,  1  Marr.  (Bel.)  369;  Gibson  v.  Parlin, 
13  Neb.  292;  City  Sav.  Bank  v.  Kensington 
Land  Co.  (Tenn.  1896),  37  S.  W.  Rep.  1037. 


The  liability  of  the  indorser  of  a  promis- 
sory note  becomes  fixed  by  presentment, 
refusal,  and  notice  of  dishonor,  and  he  can- 
not compel  the  holder  to  proceed  against  the 
maker.  Allen  v.  Chambers,  13  Wash.  327; 
Hoffman  v.  Hollingsworth,  10  Ind.  App.  353. 

3.  Indorsers  of  Promissory  Notes — Liability 
under  Statutes. — See,  for  example,  statutes  of 
Alabama,  California,  Colorado,  Georgia,  Illi- 
nois, Indiana,  Kentucky,  Mississippi ,  and 
Missouri;  Watson  v.  Hahn,  I  Colo.  385: 
Lowe  v.  Farnham,  22  Colo.  307;  Clark  v. 
Trueblood  (Ind.  App.  1896),  44  N.  E.  Rep.  679; 
Stafford  v.  Bruce  (Ky.  1890),  14  S.  W.  Rep. 
374- 

4.  Order  of  Liability — Indorsers  Prima  Facie 
Successively  Liable — United  States.— M' Donald 
v.  Magruder,  3  Pet.  (U.  S.)  470;  Buscher  v. 
Murray,  21  D.  C.  612. 

Arkansas. — Perry  v.  Friend,  57  Ark.  437. 

Massachusetts. — Moore  v.  Gushing,  162 
Mass.  594,  44  Am.  St    Rep.  393. 

Missouri.  —  McCune  v.  Belt,  45  Mo.  174; 
Still  well  v.  How,  46  Mo.  5S9;  Marshall  -'. 
Cabanne,4o  Mo.  App.  38. 

Oregon. — Cogswell  v.  Haydcn,  5  Oregon  22. 

Tennessee. — Morrison  Lumber  Co.  v.  Look- 
out Mountain  Hotel  Co.,  92  Tenn.  6. 

Sec  also  Ianson  v.  Paxton,  23  U.  C.  C.  P. 
439;  and  the  title  Accommodation  Paper, 
vol.  1,  p.  356. 

5.  Express  Agreements  as  to  Order  of  Liability. 
—  Bishop  v.  Hay  ward,  4  T.  R.  471;  Macdon- 
ald  v.  Whitfield,  L.  R.  8  App.  733;  Camp  v. 
Simmons,  62  Ga.  73;  Preston  v.  Gould,  64 
Iowa  44;  Slack  v.  Kirk,  67  Pa.  St.  380,  5  Am. 
Rep.  43H.  And  sec  the  title  Accommodation 
Pater,  vol.  1,  p.  343. 

The  first  indorser  of  a  note  in  point  of 
time    is    not    necessarily   first  responsible. 
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/.  Admissibility  of  Contemporaneous  Agreements— (i)  Inadmissi- 
bility to  Affect  Right  of  Bona  Fide  Holder  without  Notice. — There  remains  to 
be  considered  the  question  to  what  extent  the  liability  of  a  drawer  or  indorser 
may  be  varied  or  qualified  by  proof  of  an  agreement  entered  into  between  the 
parties  contemporaneously  with  the  drawing  or  indorsing  of  the  instrument. 
In  its  bearings  upon  the  rights  of  a  bona  fide  holder  without  notice,  this 
matter  may  be  dismissed  with  the  single  observation  that,  as  to  him,  proof  of 
any  such  agreement  is  utterly  inadmissible  to  control  his  rights.1 

(2)  Admissibility  betiveen  the  Parties  to  the  Agreement — (a)  Written  Agreements. 
— It  is  always  competent  for  an  indorser  to  qualify  his  liability  by  any  terms 
that  he  may  think  fit ;  and  if  these  terms  be  expressed  in  the  indorsement,  his 
liability  to  all  subsequent  holders  is  controlled  by  them.  Between  the  imme- 
diate parties  to  the  indorsement  it  is  equally  competent  for  the  indorser  to 
make  his  indorsement  absolute,  and  to  qualify  it  by  a  contemporaneous  writing, 
the  two  forming  the  contract.2 

(b)  Parol  Agreements— aa.  General  Principle. — It  is  a  fundamental  principle  of 
evidence,  that  when  a  contract  has  been  reduced  to  writing,  the  terms  of  which 
are  clear  and  unequivocal,  the  instrument  itself  is  the  highest  evidence  of  the 
nature  of  the  agreement  between  the  parties,  and  parol  evidence  of  a  different 
oral  understanding  alleged  to  have  been  had  contemporaneously  with  its 
execution  is  inadmissible  to  vary,  qualify,  or  contradict  its  terms.3 

bb.  Agreements  between  Drawer  and  Payee. — This  principle  applies  in  full 
vigor  to  parol  agreements  between  drawer  and  payee.  The  instrument  itself 
is  the  best  evidence  of  the  drawer's  obligation,  and  parol  evidence  of  an 
agreement  made  contemporaneously  with  the  drawing  is  inadmissible  to  vary 
or  qualify  it.4 


Thus  if  a  person  indorse  a  note,  and  deliver 
it,  upon  the  condition  that  the  payee  shall 
sign  it  as  first  indorser,  the  payee  becomes 
responsible  as  such  in  point  of  contract, 
though  second  in  point  of  time.  Chalmers 
v.  M'Murdo,  5  Munf.  (Va.)  252,  7  Am.  Dec. 
684. 

Evidence  is  admissible  to  show  that,  at  the 
time  of  an  indorsement  of  a  note,  the  first 
and  second  indorsers  agreed  that  in  case  of 
loss  they  should  bear  it  jointly.  Ross  v. 
Espy,  66  Pa.  St.  481,  5  Am.  Rep.  394. 

1.  Thacher  v.  Stevens,  46  Conn.  561;  Skin- 
ner v.  Church,  36  Iowa  91;  Lawrence  v. 
Dobyns,  30  Mo.  196;  Lewis  v.  Dunlap,  72 
Mo.  174;  Hill  v.  Shields,  81  N.  Car.  250,  31 
Am.  Rep.  499.  See  also  supra,  this  title, 
The  Contract  Evidenced  by  a  Bill  or  Note — 
Parol  Agreements  Intended  to  Control  Bills  and 
Notes. 

2.  Qualification  of  Indorsement  by  Contempo- 
raneous Writing. — Planters'  Bank  v.  Houser, 
57  Ga.  140. 

The  executor  of  a  decedent,  acting  in  his 
fiduciary  capacity,  bought  out  the  interest 
of  the  widow  in  the  decedent's  estate,  and  in 
part  payment  for  it  indorsed  to  her  in  blank 
certain  overdue  notes  executed  by  third 
parties  to  the  decedent  in  his  lifetime.  In 
an  action  by  the  widow  against  the  estate 
upon  the  indorsement  of  the  executor,  it  was 
held  that  it  was  competent  to  admit  in  evi- 
dence the  written  contract  between  the  par- 
ties, which  showed  that  the  widow  entirely 
released  her  husband's  estate,  and  did  not 
stipulate  for  any  indorsement  of  the  notes, 
or  for   recourse   on   any   one   besides  the 


makers  of  them.  Wade  v.  Wade,  36  Tex. 
529. 

Parol  Proof  of  Written  Agreement. — A  de- 
fendant who  is  sued  as  indorser  upon  a 
promissory  note  is  a  competent  witness  to 
prove  that  at  the  time  the  indorsement  was 
made  there  was  a  written  agreement,  which 
has  since  been  destroyed,  made  between 
himself  and  the  indorsee,  by  virtue  of  which 
he  was  not  to  be  held  liable  upon  the  note, 
where  the  note  has  not  afterwards  been  put 
in  circulation,  but  is  held  by  the  party  to 
whom  the  indorsement  was  made.  Davis  v. 
Brown,  94  U.  S.  427. 

3.  See  the  title  Parol  Evidence;  and 
supra,  this  title,  The  Contract  Evidenced  by  a 
Bill  or  Note — Parol  Agreements  Intended  to 
Control  Bills  and  Notes. 

4.  Parol  Agreements  between  Drawer  and 
Payee.— Brown  v.  Wiley,  20  How.  (U.  S.)  442; 
Wood  v.  Surrells,  89  111.  107;  Cummings  v. 
Kent,  44  Ohio  St.  92,  58  Am.  Rep.  796;  Rock- 
more  v.  Davenport,  14  Tex.  602,  65  Am.  Dec. 
132;  Martin  v.  Lewis,  30  Gratt.  (Va.)  672,  32 
Am.  Rep.  682. 

In  an  action  by  a  payee  against  the  drawer 
of  a  bill  of  exchange,  the  defendant  cannot 
introduce  evidence  of  a  parol  agreement, 
made  between  the  parties  at  the  time  of  the 
drawing  of  the  bill,  that  the  acceptor  should 
deposit  with  the  plaintiff  certain  securities, 
to  be  held  by  the  plaintiff  as  security  for  the 
due  payment  of  the  bill,  and  that,  in  case  the 
bill  should  not  be  duly  paid,  the  plaintiff 
should  sell  the  securities  and  apply  the  pro- 
ceeds in  liquidation  of  the  bill,  and  that, 
until  the  plaintiff  should  have  so  sold  the 
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cc.  Agreements  between  Indorser  and  Indorsee — (as)  Test  of  Applicability  of 
Principle. — The  applicability  of  the  principle  above  stated  to  the  contract 
of  indorsement  turns  upon  the  question  whether  or  not  an  indorsement  is  to 
be  considered  a  written  contract  so  far  complete  in  itself  as  to  bring  the  case 
within  its  operation.  Upon  this  point  opposite  views  are  entertained  by  the 
courts. 

Indorsement  Considered  as  a  Written  Contract. — In  the  Supreme  Court  of  the  United 
States,  and  in  a  majority  of  the  state  courts,  it  is  held  that  an  indorsement  is  a 
written  contract,  the  terms  of  which,  though  usually  omitted  for  the  conven- 
ience of  commerce,  are  certain,  fixed,  and  definite,  and  not  the  less  perfectly 
understood  because  not  expressed  in  words.1 

Indorsement  Considered  as  Evidence  of  Contract. — In  those  courts  in  which  a  con- 
trary doctrine  obtains  it  is  held  that  an  indorsement  is  not  in  itself  a  contract, 
but  merely  the  evidence  from  which  one  will  be  implied.  Its  terms  conse- 
quently rest  upon  no  firmer  basis  than  mere  implication  of  law,  and  are  there- 
fore subject  to  be  varied  by  proof  of  the  actual  agreement  between  the  parties 
under  which  the  indorsement  was  made.2 

(66)  What  may  Not  be  shown. — In  those  states  in  which  an  indorsement  is  con- 
strued to  be  a  written  contract  it  is  held,  in  conformity  with  the  general  prin- 
ciple, that  when  the  payee  of  a  bill  or  note  signs  his  name  across  the  back  of  it 


securities,  the  defendant  should  not  be  liable 
to  be  sued  on  the  bill.    Abrey  v.  Crux,  L.  R. 

5  C.  P.  37- 

A  person  who  puts  his  name  to  a  bill  of 
exchange  as  drawer  thereby  makes  himself 
personally  liable,  unless  he  states  upon  the 
face  of  the  bill  that  he  subscribes  it  for  an- 
other or  by  procuration  of  another;  and  he 
will  be  held  individually  liable  to  the  payee 
even  though  the  latter  knew  that  he  drew 
the  bill  as  agent.    Leadbitter  v.  Farrow,  5  M. 

6  S.  345.  See  also  the  title  Agency,  vol.  1, 
pp.  1 1 21 ,  1 141. 

I.  Indorsement  Considered  as  a  Written  Con- 
tract.—  Forsythe  v.  Kimball,  91  U.  S.  291;  Van 
Vleet  v.  Sledge,  45  Fed.  Rep.  743;  Hightower 
v.  Ivy,  2  Port.  (Ala.)3o8;  Holt  v.  Moore,  5  Ala. 
521;  Stubbs  v.  Goodall,4Ga.  106;  Bartlett  v. 
Lee,  33  Ga.  491;  Jones  v.  Albee,  70  111.  34; 
Skelton  v.  Dustin,  92  111.  49;  Woodward  V. 
Foster,  18  Gratt.  (Va.)  200. 

Where  the  payee  of  a  note  indorses  his 
name  upon  the  back  thereof,  or  some  other 
person  indorses  his  name  under  that  of  the 
payee,  the  signature  alone  imports  a  contract 
just  as  well  known  in  the  law  as  if  it  were  all 
written  over  the  signature.  The  contract 
does  not  fall  within  the  class  that,  being 
partly  reduced  to  writing  and  partly  rest- 
ing in  parol,  may  be  established  as  an 
entire  obligation  or  agreement.  An  in- 
dorsement lacks  no  clement  of  perfection: 
it  creates  a  contract,  the  obligations  and 
liabilities  of  which  arc  as  well  settled  as  any 
known  to  commerce.  It,  therefore,  is  not 
subject  to  be  varied  or  defeated  by  a  contem- 
poraneous verbal  agreement.  Kern  v.  Von 
I'tiiil,  7  Minn.  426,  82  Am.  Dec.  105. 

For  other  authorities  to  the  general  princi- 
ple, see  cases  under  its  specific  application, 
infra,  this  section,  What  may  ,\'i>t  he  Shown. 

Dissolution  of  Contract  of  Indorsement  by  Parol 
Agreement.  —  Following  the  general  law  of 
contracts,  that  although  a  written  contract 
cannot  be  varied  by  parol  agreement,  yet  it 


may  be  entirely  dissolved  and  a  parol  con- 
tract substituted  in  its  place,  it  has  been  held 
that  an  agreement  between  an  indorser  and 
an  indorsee  of  a  note,  by  which  the  indorser 
promised  to  pay  the  note  at  maturity,  punc- 
tually and  without  fail,  out  of  his  own  funds, 
and  the  indorsee,  in  consideration  thereof, 
agreed  to  receive  payment  in  the  banknotes 
or  bills  of  the  trust  company,  which  were  de- 
preciated, is  a  substituted  agreement  founded 
on  a  good  and  valuable  consideration,  and  is 
binding  on  the  parties.  Spann  v.  Baltzell,  1 
Fla.  338. 

2.  Indorsement  Considered  as  Evidence  of  Con- 
tract— Nebraska. — Holmes  v.  Lincoln  First 
Nat.  Bank,  38  Neb.  326,41  Am.  St.  Rep.  733. 

Pennsylvania.— Hill  v.  Ely,  5  S.  &  R.  (Pa.) 
363,  9  Am.  Dec.  376;  Barclay  v.  Weaver,  19 
Pa.  St.  396,  57  Am.  Dec.  661;  Ross  v.  Espy, 
66  Pa.  St.  481,  5  Am.  Rep.  394;  Brcneman  v. 
Furniss,  90  Pa.  St.  186,  35  Am.  Rep.  651; 
Cake  v.  Pottsvillc  Bank,  116  Pa.  St.  264,  2 
Am.  St.  Rep.  600. 

Tennessee. — Taylor  v.  French,  2  Lea  (Tenn.) 
257.  31  Am.  Rep.  609;  Newell  v.  Williams,  5 
Snced  (Tenn.)2oS;  Hall  v.  Rodgers,  7  Humph. 
(Tenn.)  536. 

Iowa. — In  Iowa  a  distinction  is  made  be- 
tween indorsements  in  full  and  indorsements 
in  blank.  The  former  is  held  to  be  a  written 
contract,  the  legal  effect  of  which  cannot  be 
changed  by  parol  evidence.  Sands  v.  Wood, 
1  Iowa  263;  Harrison  v.  McKim,  18  Iowa  4S5. 

An  indorsement  in  blank,  however,  is  con- 
strued to  be  mere  evidence  of  a  contract,  and 
the  actual  contract  or  agreement  pursuant  to 
which  the  indorsement  was  made  may  be 
shown  by  parol  evidence.  James  v.  Smith,  30 
Iowa  55;  Truman  :•.  Bishop,  Sj  Iowa  697; 
Marshalltown  First  Nat.  Bank  v.  Crabtrce,  S6 
Iowa  731. 

It  is,  however,  incompetent  to  admit  evi- 
dence that  even  a  blant  indorser  intended 
to  incur  no  liability  whatever.  Gcncscr  v. 
Wissncr,  69  Iowa  119. 
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for  the  purpose  of  negotiating  it,  or  a  subsequent  holder  writes  his  name  with 
a  like  purpose  underneath  the  signature  of  the  payee,  he  becomes,  by  so  doing, 
an  indorser  with  all  the  incidents  and  liabilities  of  that  relation,  and  proof  is 
inadmissible  to  show  that  he  contracted  in  any  other  capacity  than  an  indorser, 
or,  as  such,  assumed  any  other  liability  than  that  which  the  relation  imposes. 
Thus  it  cannot  be  shown  that  he  intended  to  assume  no  liability  whatever,1 
or  to  be  bound  in  a  different  capacity,  as  maker,2  surety,3  or  guarantor;4  or 


that  an  unqualified  indorsement  was  without 
terms  than  those  expressed  in  the  instrument.6 


recourse,5  or  upon  any  other 


1.  Indorser  cannot  Show  that  He  Signed  as  a 
Witness. — A  person  who  places  his  name 
upon  the  back  of  a  bill  or  note  under  that  of 
the  payee  becomes  an  indorser,  and  he  can- 
not be  permitted  to  prove  by  parol  evidence 
that  his  name  was  placed  there  only  for  the 
purpose  of  guaranteeing  the  identity  of 
the  payee  and  the  genuineness  of  his  sig- 
nature, and  that  this  was  so  understood  by 
the  plaintiff.  Thompson  v.  McKee,  5  Dakota 
172;  Stack  v.  Beach,  74  Ind.  571,  39  Am.  Rep. 
113;  Cochran  v.  Atchison,  27  Kan.  728; 
Prescott  Bank  v.  Caverly,  7  Gray  (Mass.) 
217,  66  Am.  Dec.  473. 

A  Party  Who  Indorses  a  Note  in  His  Individual 
Capacity  cannot  avoid  his  liability  by  showing 
that  he  indorsed  as  the  agent  of  a  corpora- 
tion.   Condon  v.  Pearce,  43  Md.  83. 

An  agent  purchasing  foreign  bills  for  his 
principal,  and  indorsing  them  to  him  without 
qualification,  is  liable  to  the  principal  on  his 
indorsement,  however  small  may  be  the  com- 
mission which  he  gets  for  purchasing  them. 
Goupy  v.  Harden,  7  Taunt.  159,  2  E.  C.  L. 
159;  Woodward  v.  Foster,  18  Gratt.  (Va.)  200. 

Contra. — Lewis  v.  Brehme,  33  Md.  412,  3 
Am.  Rep.  190. 

2.  Parol  Evidence  Inadmissible  to  Charge  In- 
dorser aB  Maker. — Finley  v.  Green,  85  111.  535; 
Vore  v.  Hurst,  13  Ind.  551,  74  Am.  Dec.  268; 
McGaughey  v.  Elliott,  18  Ind.  121;  Holton  v. 
McCormick,  45  Ind.  411;  Bigelow  v.  Colton, 
13  Gray  (Mass.)  309,  74  Am.  Dec.  633;  Lever- 
ing v.  Washington,  3  Minn.  323;  Coon  v. 
Pruden,  25  Minn.  105. 

3.  Barnard  v.  Gaslin,  23  Minn.  192;  Allen 
■v.  Chambers,  13  Wash.  327. 

4.  Parol  Evidence  Inadmissible  to  Charge  In- 
dorser as  Guarantor. — Beattie  v.  Browne,  64 
111.  360;  Johnson  v.  Glover,  121  111.  283;  San- 
born v.  Southard,  25  Me.  409,  43  Am.  Dec. 
288;  Hamburger  v.  Miller,  48  Md.  317;  Howe 
v.  Merrill,  5  Cush.  (Mass.)  80;  Bowler  v. 
Braun  (Minn.  1895),  65  N.  W.  Rep.  124.  See 
also  Schnell  v.  North  Side  Planing  Mill  Co., 
Sg  111.  581;  Worden  v.  Salter,  90  111.  160. 

5.  Parol  Evidence  Inadmissible  to  Show  In- 
dorsement was  without  Recourse — United  States. 
— U.  S.  Bank  -v.  Dunn,  6  Pet.  (U.  S.)  51; 
Brown  v.  Spofford,  95  U.  S.  474;  Martin  v. 
Cole,  104  U.  S.  30. 

Alabama. — Tankersley  v.  Graham,  8  Ala. 
247;  Day  v.  Thompson,  65  Ala.  269;  Preston 
v.  Ellington,  74  Ala.  133. 

Illinois. — Mason  v.  Burton,  54  111.  349; 
Courtney  v.  Hogan,  93  111.  101. 

Indiana. — Wilson  v.  Black,  6  Blackf.  (Ind.) 
509;  Campbell  v.  Robbins,  29  Ind.  271 ;  Lee  v. 
Pile,  37  Ind.  107.  See  also  Odam  v.  Beard,  1 
.Blackf.  (Ind.)  191. 


Iowa. — Marshalltown  First  Nat.  Bank  v. 
Crabtree,  86  Iowa  731. 

A'ansas. — Doolittle  v.  Ferry,  20  Kan.  230, 
27  Am.  Rep.  166. 

Maine. — Crocker  v.  Getchell,  23  Me.  392; 
Goodwin  v.  Davenport,  47  Me.  112,  74  Am. 
Dec.  478. 

Minnesota. — Kern  v.  Von  Phul,  7  Minn. 
426,  82  Am.  Dec.  105;  St.  Paul  First  Nat. 
Bank  v.  National  Marine  Bank,  20  Minn.  63; 
Collom  v.  Bixby,  33  Minn.  50;  Knoblauch  v. 
Foglesong,  38  Minn.  352;  Clarke  v.  Patrick, 
60  Minn.  269. 

Missouri. — Lawrence  v.  Dobyns,  30  Mo- 
196;  Lewis  v.  Dunlap,  72  Mo.  174. 

New  York. — Fassin  v.  Hubbard,  55  N.  Y. 
4°5- 

Texas. — Cresap  v.  Manor,  63  Tex.  485. 

Wisconsin. — Charles  v.  Denis,  42  Wis.  56, 
24  Am.  Rep.  383;  Eaton  v.  McMahon,  42 
Wis.  484.  Compare  Johnson  v.  Williard,  83 
Wis.  420. 

Compare  Dale  v.  Gear,  39  Conn.  89.  In 
this  case  the  defendant,  intending  to  indorse 
a  note  "  without  recourse,"  was  dissuaded 
from  doing  so  by  the  representations  of  the 
plaintiff  that  the  prefixing  of  such  words  to 
the  indorsement  would  hurt  the  credit  of  the 
note  and  prevent  him  from  procuring  its  dis- 
count upon  as  favorable  terms  as  if  the  words 
were  omitted;  and  the  defendant,  believing 
these  representations,  and  relying  upon  the 
promise  of  the  plaintiff  that,  notwithstanding 
the  indorsement  was  unqualified,  he  should 
not  incur  any  liability  as  indorser  thereon, 
indorsed  the  note  without  adding  such  quali- 
fying words.  It  was  held  that  proof  of  this 
antecedent  agreement  created  such  an  equi- 
table relation  between  the  parties  in  respect 
to  the  indorsement  that  the  defendant  was  in 
effect  an  accommodation  indorser,  and  not 
liable  to  the  plaintiff.  See  the  title  Accommo- 
dation Paper,  vol.  1,  p.  343. 

Georgia. — Under  section  2756  of  the  Code 
of  Georgia,  parol  testimony  is  admissible  be- 
tween the  immediate  parties  to  show  that  it 
was  intended  that  the  indorser's  liability 
should  be  that  of  a  transferrer  only.  Lynch 
v.  Goldsmith,  64  Ga.  42. 

Indorsement  without  Recourse  cannot  be  Shown 
to  be  Unqualified. — Parol  evidence  will  not  be 
admitted  to  show  that  an  indorsement  "  with- 
out recourse"  was  in  fact  an  unconditional 
one.    Cross  v.  Hollister,  47  Kan.  652. 

6.  Parol  Evidence  Inadmissible  to  Change  Time 
of  Payment. — In  an  action  on  a  promissory 
note,  against  a  defendant  who  was  the  payee 
and  indorser  thereof  to  the  plaintiff,  the 
former  cannot  give  in  evidence  a  parol  agree- 
ment, entered  into  when  it  was  made,  that  it 
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(cc)  What  may  be  shown. — An  indorsement,  however,  like  any  other  written 
promise  or  agreement,  requires  two  things  besides  the  mere  writing  to  consti- 
tute it  a  contract,  viz.,  a  delivery  and  a  consideration.  When  these  two  essen- 
tials are  shown  the  contract  is  complete,  and  parol  evidence,  as  stated  above,  is 
inadmissible  to  vary  it.  But  the  delivery  and  the  consideration  are  always 
open  to  impeachment,  and  parol  evidence  is  admissible  for  this  purpose.1 
Thus  the  indorser  may  show,  as  against  his  immediate  indorsee,  that  there  was 
in  fact  no  valid  delivery  of  the  instrument,  but  that  it  was  obtained  from  him 
by  fraud  ; 2  or  that  the  delivery  was  in  the  nature  of  an  escrow  3  upon  certain 
conditions  which  have  not  been  performed;4  or  that  the  instrument  was  de- 
livered on  trust  as  collateral  5  or  for  collection  ;6  or  that  the  indorsement  was 
a  receipt  for  the  extinguishment  of  the  obligation  by  the  plaintiff,  who  was 
acting  as  agent  for  the  maker ; 7  or  that  the  indorsement  was  for  the  accom- 


should  be  renewed,  and  that  payment  should 
not  be  demanded  when  it  became  due.  Hoare 
■V.  Graham,  3  Campb.  57. 

In  an  action  against  the  indorser  of  a 
promissory  note,  evidence  of  a  parol  agree- 
ment, made  at  the  time  of  making  and  in- 
dorsing the  note,  that  payment  should  not  be 
demanded  until  after  the  sale  of  the  estates 
of  the  maker,  cannot  be  received  to  qualify 
the  defendant's  liability.  Free  v.  Hawkins, 
8  Taunt.  92,  4  E.  C.  L.  31. 

Parol  Evidence  Inadmissible  to  Change  Place  of 
Payment. — Where  no  place  of  payment  is  ex- 
pressed in  a  note,  parol  evidence  is  inadmis- 
sible to  prove  that  there  was  a  contempora- 
neous oral  agreement  between  the  parties 
that  payment  should  be  demanded  at  a  par- 
ticular place.  Specht  v.  Howard,  16  Wall. 
(U.  S.)  564. 

Parol  Evidence  Inadmissible  to  8how  Agreement 
as  to  Offset. — The  payee  of  a  promissory  note, 
who  indorses  it  for  the  accommodation  of  the 
maker,  when  sued  by  the  indorsee  cannot 
give  in  evidence,  by  way  of  defense,  an  oral 
agreement  between  himself  and  the  indorsee, 
made  at  the  time  the  note  was  given  and  in- 
dorsed, that  a  certain  sum  due  from  the  in- 
dorsee to  the  maker  should  be  applied  in 
satisfaction  of  the  note.  St.  Louis  Perpetual 
Ins.  Co.  v.  Homer,  9  Met.  (Mass.)  39. 

1.  Stack  v.  Beach,  74  Ind.  571,  39  Am.  Rep. 
113,  Hamburger  v.  Miller,  48  Md.  317 ;  Chad- 
dock  v.  Vanncss,  35  N.  J.  L.  517;  Juilliard  v. 
Chaffee,  92  N.  Y.  529. 

2.  Marston  v.  Allen,  8  M.  &  W.  494. 

3.  Goggerlcy  v.  Cuthbert,  2  B.  &  P.  N.  R. 
170. 

4.  Parol  Evidence  Admissible  to  8how  Condi- 
tional Delivery. — Adams  v.  Jones,  12  Ad.  & 
El.  455.  40  E.  C.  L.  94;  Biz/ell  v.  State  Bank, 
8  Ark.  459;  Rickctts  v.  Pendleton,  14  Md. 
320;  Penn  Mut.  L.  Ins.  Co.  v.  Crane,  134 
Mass.  56;  Gibson  v.  Miller,  29  Mich.  355,  18 
Am.  Rep.  98;  Bookstavcr  v.  Jayne,  60  N. 
Y.  146. 

The  principle  that  an  instrument  must  be 
delivered  to  a  party  as  the  indorsee  in  order 
to  constitute  an  indorsement  applies  not 
only  to  cases  in  which  it  was  not  intended 
that  the  party  should  take  any  interest  at  all, 
but  also  where  the  party's  interest  is  contin- 
gent upon  the  performance  of  certain  condi- 
tions; and  it  is  competent  for  the  indorser  to 
Jhow,  under  a  plea  traversing  his  indorse- 


ment, that  such  conditions  had  not  been  com- 
plied with.  Bell  v.  Ingestre,  12  Q.  B.  317,  64 
E.  C.  L.  317. 

An  instrument  not  under  seal  may  be  de- 
livered upon  conditions  the  observance  of 
which,  as  between  the  parties,  is  essential  to 
its  validity;  and  the  effect  of  the  delivery  and 
the  extent  of  the  operation  of  the  instrument 
may  be  limited  by  the  conditions  on  which 
the  delivery  was  made.  And  this  is  so  as 
between  the  parties  to  it,  or  those  having 
notice,  although  the  instrument  be  negoti- 
able. The  annexing  of  such  conditions  to 
the  delivery  is  not  an  oral  contradiction  of 
the  written  obligation.  Benton  v.  Martin, 
52  N.  Y.  570. 

5.  Hazzard  v.  Duke,  64  Ind.  220. 

6.  Parol  Evidence  Admissible  to  Show  that  In- 
dorsement Was  for  Collection — England. — Den- 
ton v.  Peters,  L.  R.  5  Q.  B.  475. 

Alabama. — Avery  v.  Miller,  86  Ala.  495. 
Arkansas. — Smith  v.  Childress,  27  Ark.  328. 
California.  —  McPher.son   v.  Weston,  85 
Cal.  90. 

Connecticut.  —  Lawrence  v.  Stonington 
Bank,  6  Conn.  521. 

Illinois. — Scammon  v.  Adams,  11  111.  575. 

Kansas. — McWhirt  v.  McKee,  6  Kan.  412. 

Kentucky. — Armstrong  v.  National  Bank, 
90  Ky.  431. 

Massachusetts. — Barker  v.  Prentiss,  6  Mass. 
430. 

Virginia. — Woodward  v.  Foster,  18  Gratt. 
(Va.)  200. 

Indorsement  for  Collection  cannot  be  Shown  to 
be  Absolute. — Parol  evidence  is  inadmissible 
to  show  that  an  indorsement  for  collection 
was  intended  to  be  absolute.  Leary  v. 
Blanchard,  48  Me.  269;  Syracuse  Third  Nat. 
Bank  v.  Clark,  23  Minn.  263. 

7.  Parol  Evidence  Admissible  to  Show  that  the 
Indorsement  Was  a  Receipt  for  Payment. — Cole 
v.  Smith,  29  La.  Ann.  551,  29  Am.  Rep.  343; 
Davis  v.  Morgan,  64  N.  Car.  570. 

In  Morris  v.  Faurot,  21  Ohio  St.  155.  8  Am. 
Rep.  45,  the  plaintiff  brought  an  action  as 
indorsee  against  the  defendant  as  indorser 
upon  .1  blank  indorsement  of  a  nonncgotiahle 
promissory  note  made  after  maturity.  The 
defendant  interposed  a  delense  that  the 
plaintiff,  who  was  a  stranger  to  the  note,  at 
the  request  of  the  maker,  and  for  the  maker, 
paid  the  amount  of  the  note  in  full  to  the  de- 
fendant as  holder,  and  thereby  discharged  the 
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modation  of  the  plaintiff;1  or  that  he  and  the  plaintiff  were  both  indorsers 
for  some  third  party  under  an  agreement  that  they  should  bear  the  loss 
jointly.2 

6.  Irregular  Indorsers — a.  Liability  Determined  by  Relation  to  the 
INSTRUMENT. — The  liability  assumed  by  an  irregular  indorser  of  a  bill  or  note 
is  not  determined  by  the  fixed  rules  of  the  law  merchant,  but  the  obligation 
which  he  assumes  depends  upon  the  relation  which  he  bears  to  the  instrument 
and  to  the  other  parties  thereto.3 

b.  The  Relation  Assumed  by  an  Irregular  Indorser— (i)  In  General 
— Circumstances  Determining  Character. — This  relation,  as  the  very  name  im- 
plies, is  an  anomalous  one.  It  may  be  that  of  an  original  promisor,  a  guarantor,  a 
first  or  a  second  indorser,  according  to  the  character  of  the  instrument,  whether 
negotiable  or  nonnegotiable,  the  time  of  the  indorsement,  and  the  purpose  with 
which  it  is  made.4 

Time  of  indorsement. — In  most  jurisdictions  an  irregular  indorsement  is  pre- 
sumed to  have  been  made  at  the  time  of  the  inception  of  the  note,5  but  in  some 
states  a  contrary  presumption  obtains.6    In  all  the  states  it  would  seem,  how- 


same;  that  after  such  payment  the  defend- 
ant, without  indorsement,  delivered  the  note 
to  the  plaintiff  for  the  use  of  the  maker;  that 
after  such  delivery  the  defendant,  at  the  re- 
quest of  the  plaintiff,  wrote  his  name  on  the 
back  of  the  note  (the  indorsement  sued  on), 
with  an  express  understanding  between  the 
parties  that  such  an  indorsement  was  to  be 
used  by  the  plaintiff  as  evidence  to  the 
maker  that  he  had  paid  the  note  for  him,  and 
for  no  other  purpose.  It  was  held  that  the 
admission  of  parol  proof  of  such  defense 
was  not  a  violation  of  the  rule  of  evidence 
that  parol  testimony  is  inadmissible  to  ex- 
plain, contradict,  or  vary  the  terms  of  a 
written  instrument. 

Indorsement  as  a  Receipt  for  Interest  Paid. — 
In  an  action  against  the  indorser  of  a  note,  it 
appeared  that  the  payee  had  delivered  the 
note  indorsed  in  blank  to  the  defendant,  who 
had  delivered  it  to  one  R.,  and  R.  to  the  plain- 
tiff, all  before  the  maturity  of  the  note,  and 
that  the  note  was  dishonored  by  the  maker. 
It  further  appeared  that  the  name  of  the  de- 
fendant was  written  by  him  below  the  in- 
dorsement of  the  payee,  and  in  a  proper 
place  for  an  indorsement,  but  that  above  his 
name  was  written  in  his  own  hand  the  fol- 
lowing: "Received  one  year's  interest  on 
the  within,  May  10,  1871,"  and  that  the  note, 
with  this  entry  upon  it,  was  delivered  by  the 
defendant  to  R.  The  defendant  offered  parol 
evidence  to  prove  that  in  writing  his  name 
on  the  back  of  the  note  he  did  not  intend  to 
render  himself  liable  as  an  indorser  of  the 
note,  but  that  his  sole  intent  in  doing  so  was 
to  acknowledge  the  receipt  of  interest  on  the 
note  which  had  been  paid  him  by  the  maker. 
This  evidence  was  excluded,  but  upon  appeal 
it  was  held  that  the  signature  must  be  taken 
in  connection  with  the  words  preceding  it, 
and  that,  in  order  to  make  the  defendant 
liable  as  an  indorser,  the  burden  was  upon 
the  plaintiff  to  prove  by  evidence  aliunde 
that  the  defendant's  signature  had  no  con- 
nection with  the  receipt.  Clark  v.  Whiting, 
45  Conn.  149. 

1.  Martin  v.  Marshall,  60  Vt.  321.  See  the 
title  Accommodation  Paper,  vol.  1,  p.  343. 


2.  Phillips  v.  Preston,  5  How.  (U.  S.)  278; 
Preston  v.  Gould,  64  Iowa  44;  Clapp  v.  Rice, 
13  Gray  (Mass.)  403,  74  Am.  Dec.  639;  Ross 
v.  Espy,  66  Pa.  St.  481,  5  Am.  Rep.  394. 
See  the  title  Accommodation  Paper,  vol.  1, 
P-  357- 

3.  Irregular  Indorsement  Creates  No  Definite 

Contract. — The  indorsement  of  a  note  or  bill 
not  previously  indorsed,  or  not  indorsed  at 
all,  by  the  payee,  is  an  irregular  proceeding, 
and  the  contract  created  by  it  is  not  one 
,  of  fixed  and  definite  legal  import.  Stack 
v.  Beach,  74  Ind.  571,  39  Am.  Rep.  113. 

4.  Pearson  v.  Stoddard,  9  Gray  (Mass.)  199. 
6.  Time  of  Indorsement— Presumption — Dela- 
ware.— Gilpin  v.  Marley,  4  Houst.  (Del.)  284. 

Illinois. — Webster,  v.  Cobb,  17  111.  459; 
White  v.  Weaver,  41  111.  409;  Kingsland  v. 
Koeppe,  35  111.  App.  81;  Grier  v.  Cable,  45. 
111.  App.  405. 

Indiana. — Cecil  v.  Mix,  6  Ind.  478;  Snyder 
v.  Oatman,  16  Ind.  265. 

Maine. — Colburn  v.  Averill,  30  Me.  310,  50 
Am.  Dec.  630;  Lowell  v.  Gage,  38  Me.  35; 
Bradford  v.  Prescott,  85  Me.  482. 

Massachusetts. — Union  Bank  v.  Willis,  8 
Met.  (Mass.)  504,  41  Am.  Dec.  541;  Benthall 
v.  Judkins,  13  Met.  (Mass.)  265. 

Texas. — Carr  v.  Rowland,  14  Tex.  275. 

6.  In  Colorado,  where  the  liability  of  an  irregu- 
lar indorser  is  prima  facie  that  of  an  indorser, 
the  presumption  obtains  that  the  irregular 
indorsement  was  made  after  the  delivery  of 
the  instrument  to  the  payee,  and,  in  order  to- 
charge  such  indorser  as  an  original  promisor, 
the  burden  is  upon  the  holder  to  show  that 
the  indorsement  was  made  before  delivery. 
Good  v.  Martin,  1  Colo.  165,  91  Am.  Dec.  706, 
2  Colo.  218;  Best  v.  Hoppie,  3  Colo.  137. 

In  Ohio,  where  the  irregular  indorser  is 
presumptively  a  guarantor,  the  same  rule 
obtains.  Champion  v.  Griffith,  13  Ohio  228; 
Robinson  v.  Abell,  17  Ohio  36;  Greenough  v. 
Smead,  3  Ohio  St.  415. 

In  South  Carolina  the  holder  of  a  promissory 
note,  in  order  to  charge  an  irregular  indorser 
as  maker,  must  show  that  the  indorsement 
was  made  before  delivery.  Johnston  tv 
McDonald,  41  S.  Car.  81. 
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ever,  that,  between  the  immediate  parties,  evidence  is  admissible  to  show  the 
actual  time  of  indorsement.1 

(2)  Negotiable  Instruments — (a)  Indorsement  before  Delivery — aa.  Relation  Deter- 
mined by  Purpose  of  Indorsement. — Assuming  that  the  instrument  is  negotiable 
and  that  the  indorsement  was  made  before  delivery  to  the  payee,  the  next 
question  for  consideration  is  the  purpose  with  which  the  indorsement  was 
made.  This  is  in  fact  the  true  test  of  the  character  of  the  irregular  indorser's 
relation  to  the  instrument.3  And  first  to  be  considered  is  the  purpose  which, 
in  the  absence  of  proof  of  the  actual  intention  of  the  parties,  the  law  implies 
from  the  indorsement  itself. 

66.  Presumptive  Purpose — (aa)  To  Assume  Liability  to  Payee. — In  the  United  States 
Supreme  Court,  and  in  a  majority  of  the  state  courts,  an  irregular  indorsement 
before  delivery  is  presumed  to  have  been  made  for  the  purpose  of  creating  a 
liability  of  some  sort  to  the  payee.  This  would  appear  to  be  the  natural  and 
logical  presumption  arising  from  the  act,  for  otherwise  the  fact  that  the 
indorsement  was  made  before  delivery,  which  would  appear  to  be  highly  sig- 
nificant of  a  purpose  to  increase  the  value  of  the  paper  in  the  hands  of  the 
payee,  must  be  wholly  ignored.  Admitting  this  to  be  the  purpose  of  the 
indorsement,  the  question  next  arises,  what  character  does  this  liability 
assume?    Upon  this  point  the  decisions  are  hopelessly  at  variance. 

Irregular  Indorser  Liable  as  Original  Promisor. — In  many  jurisdictions  the  character 
of  the  irregular  indorser's  liability  is  held  to  be  that  of  an  original  promisor. 
The  fact  that  his  signature  is  upon  the  back  of  the  instrument  is  not  regarded 
as  material,  and  his  liability  is  held  to  be  identical  with  that  of  the  maker  who 
signs  upon  its  face.3 


1.  Parol  Evidence  Admissible  to  Show  Time  of 
Indorsement. — Grier  v.  Cable,  45  Ill.App.  405; 
Brown  v.  Butler,  99  Mass.  179;  Essex  Co.  v. 
Edmands,  12  Gray  (Mass.)  273,  71  Am.  Dec. 
758;  Way  v.  Butterworth,  108  Mass.  509; 
McComb  v.  Thompson,  2  Minn.  139,  72  Am. 
Dec.  84;  Benton  v.  Willard,  17  N.  H.  593; 
Hoffman  v.  Moore,  82  N.  Car.  313;  Baker  v. 
Scott,  5  Rich.  L.  (S.  Car.)  305. 

2.  Story  on  Promissory  Notes,  §  479;  Mont- 
gomery v.  Schenck,  82  Hun  (N.  Y.)  24. 

3.  Irregular  Indorser  Prima  Facie  Liable  as 
Original  Promisor  —  United  States. —  Rey  v. 
Simpson,  22  How.  (U.  S.)  341;  Good  v.  Mar- 
tin, 95  U.  S.  90. 

Arkansas. — Killian  v.  Ashley,  24  Ark.  511, 
91  Am.  Dec.  519;  Nathan  v.  Sloan,  34  Ark. 
524. 

Colorado. — Good  v.  Martin,  1  Colo.  165,  91 
Am.  Dec.  706,  2  Colo.  218;  Tabor  v.  Miles,  5 
Colo.  App.  127. 

Delaware.  —  Massey  v.  Turner,  2  Houst. 
(Del.)  79;  Gilpin  v.  Marlcy,  4  Houst.  (Del.) 
284. 

Florida. — Melton  v.  Brown,  25  Fla.  461; 
McCullum  v.  Driggs,  35  Fla.  277. 

Louisiana. — Gilbert  v.  Cooper,  4  Rob.  (La.) 
161;  Smith  f.  Gorton,  10  La.  374;  Lawrence 
v.  Oakcy,  14  La.  389;  McGuirc  v.  Bosworth, 
I  La.  Ann.  248;  Penny  v.  Parham,  1  La.  Ann. 
374;  Drew  v.  Robertson,  2  La.  Ann.  592; 
Johnson  v.  Downs,  3  La.  Ann.  590;  McCaus- 
land  v.  Lyons,  4  La.  Ann.  273;  Chorn  v. 
Merrill,  9  La.  Ann.  533;  Guidrcy  v.  Vives,  3 
Martin  N.  S.  (La.)  659;  Collins  v.  Trist,  20 
La.  Ann.  348. 

Maine. — Colburn  v.  Avcrill,  30  Me.  310,  50 
Am.  Dec.  030;  Irish  v.  Cutter,  31  Mc.  536; 
Malbon  v.  Southard,  36  Mc.  147;  Leonard  v. 


Wildes,  36  Me.  265;  Lowell  v.  Gage,  38  Me. 
35;  Brett  v.  Marston,  45  Me.  401;  Woodman 
v.  Boothby,66  Me.  391;  Bradford  v.  Prescott, 
85  Me.  482. 

Maryland. — Sullivan  v.  Violett.  6  Gill  (Md.) 
181;  Ives  v.  Bosley,  35  Md.  262,  6  Am.  Rep. 
411;  Walz  v.  Alback,  37  Md.  404;  Baltimore 
Third  Nat.  Bank  v.  Lange,  51  Md.  138,  34 
Am.  Rep.  304. 

Michigan. — Wetherwax  v.  Paine,  2  Mich. 
555;  Herbage  v.  McEntee,  40  Mich.  337,  29 
Am.  Rep.  536;  Sibley  v.  Muskegon  N?t.  Bank, 
41  Mich.  196;  Moynahan  v.  Hanaiord,  42 
Mich.  329;  Fay  v.  Jenks,  78  Mich.  312;  Alli- 
son v.  Washtenaw  Circuit  Judge,  104  Mich. 
141;  Gumz  v.  Giegling  (Mich.  1896),  66  N.  W. 
Rep.  48. 

Minnesota.  —  Pierse  v.  Irvine,  1  Minn.  370; 
Rcy  v.  Simpson,  I  Minn.  380;  Winslow  v. 
Boyden,  1  Minn.  383;  McComb  v.  Thompson, 
2  Minn.  139,  72  Am.  Dec.  84;  Marienthal  v. 
Taylor,  2  Minn.  147;  Peckham  v.  Gilman,  7 
Minn.  446;  Robinson  v.  Bartlctt,  11  Minn. 
410;  Stein  v.  Passmore,  25  Minn.  256;  Schultz 
v.  Howard  (Minn.  1895),  65  N.  W.  Rep. 
363. 

Missouri. — Perry  v.  Barret,  18  Mo.  140; 
Schneider  v.  Schiffman,  20  Mo.  571;  Baker  v. 
Block,  30  Mo.  225;  Bcidman  v.  Gray,  35  Mo. 
282;  Western  Boatmen's  Bencv.  Assoc.  v. 
Wolff,  45  Mo.  104;  Kuntz  v.  Tcmpcl,  48  Mo. 
71;  Seymour  7'.  Farrell,  51  Mo.  95;  Mammon 
v.  Hartman,  51  Mo.  168;  Calm  v.  Dutlon,  60 
Mo.  297;  Rudolph  Schmidt  Malting  Co.  v. 
Miller,  38  Mo.  App.  251;  Chaffc  v.  Memphis, 
etc.,  R.  Co.,  64  Mo.  193;  Cayuga  County  Nat. 
Bank  v.  Dunklin,  20  Mo.  App.  442. 

Nebras /•</.— Salisbury  v.  Cambridge  First 
Nat.  Bank,  37  Neb.  872,  40  Am.  St.  Rep.  521, 
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Irregular  indorser  Liable  as  indorser. — In  Alabama  the  court,  giving  greater  sig- 
nificance to  the  position  of  the  signature,  has  treated  an  irregular  indorser  as 
a  regular  indorser,  and  determines  his  rights  and  liabilities  by  the  same  rule.1 
In  England?  Canada,3  and  a  few  of  the  states  of  the  Union4  the  same  result 
has  been  reached  by  legislative  enactment. 


Compare  Newton  Wagon  Co.  v.  Diers,  10  Neb. 
2S4. 

New  Hampshire.  —  Martin  v.  Boyd,  11  N.  H. 
385.  35  Am.  Dec.  501;  Benton  v.  Willard,  17 
N.  H.  593;  Currier  v.  Fellows,  27  N.  H.  366. 

North  Carolina. — Baker  v.  Robinson,  63  N. 
Car.  191;  Hoffman  v.  Moore,  82  N.  Car.  313. 

Ohio. — Bright  v.  Carpenter,  9  Ohio  139,  34 
Am.  Dec.  432;  Champion  v.  Griffith,  13  Ohio 
228;  Robinson  v.  Abell,  17  Ohio  42;  Green- 
ough  v.  Smead,  3  Ohio  St.  415;  Seymour  v. 
Mickey,  15  Ohio  St.  515. 

Rhode  Island. — Mathewson  v.  Sprague,  I  R. 
I.  8;  Perkins  v.  Barstow,  6  R.  I.  505;  Manu- 
facturers', etc.,  Bank  v.  Follett,  11  R.  I.  92, 
23  Am.  Rep.  418;  Carpenter  v.  McLaughlin, 
12  R.  I.  270,  34  Am.  Rep.  638;  Jackson  Bank 
v.  Irons,  18  R.  I.  718. 

South  Carolina. — Stoney  v.  Beaubien,  2 
McMull.  L.  (S.  Car.)  313,  39  Am.  Dec.  128; 
Baker  v.  Scott.  5  Rich.  L.  (S.  Car.)  305; 
Ambler  v.  Hillier,  9  Rich.  L.  (S.  Car.)  243; 
Carpenter  v.  Oaks,  10  Rich.  L.  (S.  Car.)  17; 
McCreary  v.  Bird,  12  Rich.  L.  (S.  Car.)  554. 

Tennessee. —  Harding  v.  Waters,  6  Lea 
(Tenn.)  324;  Jamaica  Bank  v.  Jefferson,  92 
Tenn.  537;  Provident,  etc.,  Assur.  Soc.  v. 
Edmonds,  95  Tenn.  53. 

Texas. — Cook  v.  Southwick,  9  Tex.  615,  60 
Am.  Dec.  181;  Carr  v.  Rowland,  14  Tex.  275; 
Barton  v.  American  Nat.  Bank,  8  Tex.  Civ. 
App.  223.  See  also  Chandler  v.  Westfall,  30 
Tex.  475. 

Utah. — McGee  v.  Connor,  1  Utah  92. 

Vermont. — Knapp  v.  Parker,  6  Vt.  642; 
Flint  v.  Day,  9  Vt.  345;  Nash  v.  Skinner,  12 
Vt.  219,  36  Am.  Dec.  338;  Strong  v.  Riker,  16 
Vt.  554;  Sylvester  v.  Downer,  20  Vt.  355,  49 
Am.  Dec.  786. 

Irregular  Indorsement  "without  Demand  or 
Notice." — If  a  person,  not  the  payee,  writes 
his  name,  without  date,  upon  the  back  of  a 
promissory  note,  such  person  is  holden  as  an 
original  promisor,  although  over  his  name 
was  also  written  "  Without  demand  or  notice." 
Lowell  v.  Gage,  38  Me.  35. 

Irregular  Indorsement  "  without  Eecourse." — 
The  words  ''without  recourse,"  written 
under  the  signature  of  one  not  the  payee, 
upon  the  back  of  a  note,  can  have  no  legal 
effect,  and  are  mere  surplusage.  Childs  v. 
Wyman,  44  Me.  433,  69  Am.  Dec.  in. 

1.  Irregular  Indoraer  Prima  Facie  Liable  as  an 
Indorser — Alabama. — Milton  v.  De  Yampert,  3 
Ala.  648;  Price  v.  Lavender,  38  Ala.  389; 
Hooks  v.  Anderson,  58  Ala.  238,  29  Am.  Rep. 
745- 

2.  England.— Under  the  English  Bills  of 
Exchange  Act,  §  56,  "  where  a  person  signs  a 
bill  otherwise  than  as  drawer  or  acceptor,  he 
thereby  incurs  the  liabilities  of  an  indorser 
to  a  holder  in  due  course."  Chalmers  on 
Bills  of  Exchange  (5th  ed.)  188. 

3.  Canada. — The  Dominion  Bills  of  Ex- 
change Act  of  1890,  §  56,  is  identical  with 


that  section  of  the  English  act.  Ayr  Ameri- 
can Plough  Co.  v.  Wallace,  21  Can.  Sup.  Ct. 
256;  Duthie  v.  Essery,  22  Ont.  App.  191. 

For  cases  decided  prior  to  the  passage  of 
this  act,  see  Robertson  v.  Lonsdale,  21  Ont. 
Rep.  600;  Morton  v.  Campbell,  4  Nova  Scotia 
5;  Smith  v.  Hill,  6  New  Bruns.  213. 

4.  California.  —  Under  section  3117  of  the 
Civil  Code,  a  person  not  a  party  to  a  note 
who  indorses  the  same  in  blank,  before  deliv- 
ery, is  to  be  regarded  as  an  indorser,  and,  as 
such,  is  entitled  to  notice  of  nonpayment  be- 
fore he  can  be  charged.  Fessenden  v.  Sum- 
mers, 62  Cal.  484;  Fisk  v.  Miller,  63  Cal.  367. 

His  rights  and  liabilities  seem  to  have  been 
substantially  the  same  before  the  passage  of 
the  act,  though  he  was  termed  a  guarantor. 
Riggs  v.  Waldo,  2  Cal.  485,  56  Am.  Dec.  356; 
Pierce  v.  Kennedy,  5  Cal.  138;  Geiger  v. 
Clark,  13  Cal.  579;  Ford  v.  Hendricks,  34  Cal. 
673;  Jones  v.  Goodwin,  39  Cal.  493,  2  Am. 
Rep.  473. 

Connecticut. — The  Act  of  1884  (Gen.  Stat., 
§  i860),  which  provides  that  "  the  blank  in- 
dorsement of  a  negotiable  or  nonnegotiable 
note  by  a  person  who  is  neither  its  maker 
nor  its  payee,  before  or  after  its  indorse- 
ment by  the  payee,  shall  import  the  contract 
of  an  ordinary  indorsement  of  negotiable 
paper,  as  between  such  indorser  and  the 
payee  or  subsequent  holders  of  such  paper," 
gives  to  the  contract  of  such  indorser  the 
same  import  that  the  law  gives  to  an  ordinary 
indorsement  of  commercial  paper,  and  this 
import  cannot  be  varied  by  parol  evidence  of 
a  different  agreement.  Spencer  v.  Allerton, 
60  Conn.  410. 

Prior  to  the  passage  of  this  act,  an  irreg- 
ular indorsement,  before  delivery,  prima  facie 
imported  a  warranty  of  the  collectibility  of 
the  note  against  the  maker,  but  was  subject 
to  proof  of  the  actual  agreement  under  which 
such  indorsement  was  made.  Bradly  v. 
Phelps,  2  Root  (Conn.)  325;  Perkins  v.  Cat- 
lin,  11  Conn.  213,  29  Am.  Dec.  282;  Laflin  v. 
Pomeroy,  11  Conn.  440;  Castle  v.  Candee,  16 
Conn.  223;  Clark  v.  Merriam,  25  Conn.  576; 
Ranson  v.  Sherwood,  26  Conn.  437;  Riddle 
v.  Stevens,  32  Conn.  378,  87  Am.  Dec.  181; 
Rhodes  v.  Seymour,  36  Conn.  1;  Holbrook  v. 
Camp,  38  Conn.  23. 

Massachusetts. — By  the  passage  of  the  Mas- 
sachusetts statute  of  1874,  c.  404,  which 
enacts  that  "all  persons  becoming  parties  to 
a  promissory  note,  payable  on  time,  by  signa- 
ture in  blank  on  the  back  thereof,  shall  be 
entitled  to  notice  of  the  nonpayment  thereof, 
the  same  as  indorsers,"  the  liability  of  an 
irregular  indorser  is  not  absolute  and  primary 
as  heretofore,  but  is  conditional  and  second- 
ary, contingent  upon  the  failure  of  the  maker 
to  fulfil  his  contract.  National  Bank  v. 
Law,  127  Mass.  72;  Lanahan  v.  Porter,  148 
Mass.  596. 

According  to  the  doctrine  formerly  obtain- 
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Irregular  Indorser  Liable  as  a  Guarantor. — In  Other  jurisdictions  the  courts,  follow- 
ing neither  of  the  preceding  doctrines,  hold  an  irregular  indorser  liable  as  a 
guarantor.1 

(bb)  To  Assume  No  Liability  to  Payee. — Contrary  to  the  doctrine  expressed  in  the 
foregoing  section,  the  rule  has  been  adopted  in  several  jurisdictions  that  an 
irregular  indorser  of  a  note  before  delivery  is,  in  the  absence  of  any  express 
understanding  between  the  parties,  to  be  presumed  to  have  intended  to  assume 
no  liability  to  the  payee.    His  relation  is,  therefore,  presumptively  that  of  a 


ing  in  Massachusetts ,  the  irregular  indorser 
was  held  liable  as  an  original  promisor. 
White  v.  Howland.o,  Mass.  314,  6  Am.  Dec. 
71;  Sumner  v.  Gay,  4  Pick.  (Mass.)  311; 
Baker  v.  Briggs,  8  Pick.  (Mass.)  122,  19  Am. 
Dec.  311;  Chaffee  v.  Jones,  19  Pick.  (Mass.) 
260;  Austin  v.  Boyd,  24  Pick.  (Mass.)  64; 
Samson  v.  Thornton,  3  Met.  (Mass.)  275,  37 
Am.  Dec.  135;  Richardson  v.  Lincoln,  5  Met. 
(Mass.)  201;  Union  Bank  v.  Willis,  8  Met. 
(Mass.)  504,  41  Am.  Dec.  541;  Bryant  v.  East- 
man, 7  Cush.  (Mass.)  Ill;  Pray  v.  Maine,  7 
Cush.  (Mass.)  253;  Riley  v.  Gcrrish,  9  Cush. 
(Mass.)  104;  Patch  v.  Washburn,  16  Gray 
(Mass.)  82;  National  Pemberton  Bank  v. 
Lougee,  108  Mass.  371,  11  Am.  Rep.  367; 
Allen  v.  Brown,  124  Mass.  77;  Gilson  v. 
Stevens  Mach.  Co.,  124  Mass.  546. 

1.  Irregular  Indorser  Prima  Facie  Liable  as  a 
Guarantor — Illinois. — Camden  v.  McKoy.  4  111. 
437,  38  Am.  Dec.  91;  Cushman  v.  Dement,  4 
111.  497;  Carroll  v.  Weld,  13  111.  6*2,  56  Am. 
Dec.  481;  Klein  v.  Currier,  14  I!'.  737^  Web- 
ster v.  Cobb,  17  111.  459;  Heintz  t.  Cahn,  29 
111.  308;  White  v.  Weaver,  41  111.  409;  Diet- 
rich v.  Mitchell,  43  111.  40,  92  Am.  Dec.  99; 
Lincoln  v.  Hinzey,  51  111.  435;  Pahlman  v. 
Taylor,  75  111.  629;  Boynton  v.  Pierce,  79  111. 
145;  Stowell  v.  Raymond,  83  111.  120;  Eber- 
hart  v.  Page,  89  111.  550;  Kingsland  v.  Koeppe, 
35  111.  App.  81,  137  111.  344;  Swigart  v.  Weare, 
37  111.  App.  258;  Varley  v.  Title  Guarantee, 
etc.,  Co.,  60  111.  App.  565. 

Kansas. —  Firman  v.  Blood,  2  Kan.  496; 
Fullertoni'.  Hill,  48  Kan.  558. 

Kentucky. —  Under  the  Kentucky  Act  of 
January  24,  1866,  a  person,  not  the  payee  or 
assignee  of  a  note,  who  signs  his  name  across 
the  back,  is  a  guarantor.  Arnold  v.  Bryant, 
8  Bush  (Ky.)668. 

In  Nevada  a  person,  not  the  payee  or  in- 
dorsee, who  signs  his  name  upon  the  back  of 
a  note  before  delivery,  would  appear  prima 
facie  to  assume  no  liability  whatever.  In 
Van  Doren  v.  Tjader,  I  Ncv.  380,  it  was  held 
that  such  an  indorser,  in  the  absence  of  any 
agreement  between  the  parties,  would  be 
prima  facie  liable  as  a  guarantor,  but  that, 
under  the  statute,  the  contract  of  guaranty 
cannot  be  upheld  unless  made  in  writing  and 
stating  the  consideration  upon  which  it  is 
founded,  and  th.it  a  blank  indorsement  docs 
not  fulfil  the  requirements  of  the  statute. 

Irregular  Indorsement  of  Noto  Payable  to 
Maker's  Order.  —  A  promissory  note  payable  to 
the  order  of  the  maker  creates  no  valid  obli- 
gation until  it  has  been  indorsed  by  him,  and 
it  has  therefore  been  held  that,  as  the  note 
can  never  have  any  validity  until  the  name 
of  the  payee  appears  upon  it  as  an  indorser, 
An  irregular  indorser,  writing  his  name  in 


blank  upon  the  note,  must  be  presumed  to 
have  intended  to  assume  the  relation  of 
second  indorser,  and  he  cannot  be  charged  in 
any  other  capacity.  Bogue  v.  Melick,  25 
111.  91;  Blatchford  v.  Milliken,  35  111.  434; 
Kayser  v.  Hall,  85  111.  511,  28  Am.  Rep.  624; 
Chicago  Trust,  etc..  Bank  v.  Nordgren,  157 
III.663;  H.  B.  Claflin  Co.  v.  Fgibelman,  44 
La.  Ann.  518;  Bigelow  v.  Colton,  13  Gray 
(Mass.)  309,  74  Am.  Dec.  633;  Clapp  v.  Rice, 
13  Gray  (Mass.)  403,  74  Am.  Dec.  639;  Dubois 
v.  Mason,  127  Mass.  37,  34  Am.  Rep.  335;  St. 
Charles  First  Nat.  Bank  v.  Payne,  III  Mo. 291. 

Irregular  Indorsement  under  Words  "Indorsed 
by." — A  person,  not  the  payee  or  indorsee  of 
a  note,  wrote  on  the  back  thereof,  "  Indorsed 
by,"  and  signed  his  name  to  it.  It  was  held 
that  his  relation  was  that  of  an  indorser, 
and  parol  evidence  was  inadmissible  to  show 
that  he  contracted  in  any  other  capacity. 
Delamater  v.  Kearns,  35  111.  App.  634. 

Effect  of  Payee's  Indorsement  over  That  of  the 
Irregular  Indorser. — A  note  payable  to  the 
order  of  the  plaintiff  was  indorsed  before  de- 
livery to  him  by  the  defendant.  The  plain- 
tiff afterwards  indorsed  his  name  above 
the  defendant's,  and  negotiated  the  note  in 
this  form.  The  note  not  being  paid  at  matu- 
rity, the  plaintiff  took  it  up  and  brought  an 
action  against  the  defendant  as  a  joint  maker. 
It  was  held  that  the  plaintiff  by  indorsing  his 
name  above  that  of  the  defendant  had  made 
the  latter  a  second  indorser,  and,  having 
done  so,  could  not  now  charge  him  in  any 
other  capacity.  Greusel  v.  Hubbard,  51 
Mich.  95,  47  Am.  Rep.  549.  See  also  Pierce 
v.  Mann,  17  Pick.  (Mass.)  244;  People's  Bank 
v.  Rockwood,  59  Minn.  420. 

Virginia  and  West  Virginia. — When  a  nego- 
tiable promissory  note,  made  payable  to  a 
particular  person  or  order,  is  first  indorsed 
by  a  third  person,  and  then  delivered  to  the 
payee,  such  indorser  is  prima  facie  an  origi- 
nal promisor  or  guarantor,  as  the  payee 
may  elect;  or  the  payee  may,  by  indorsing 
his  name  above  that  of  such  third  person 
and  transferring  the  note,  make  him  a  second 
indorser  in  the  commercial  sense.  But  the 
true  nature  of  the  transaction,  and  the  under- 
standing of  the  parties  to  it  at  the  time,  may 
be  shown  by  parol  proof,  and  such  proof  may 
destroy  this  right  of  election  by  the  payee, 
and  the  third  person  backing  such  note  may 
be  held  liable  only  as  an  original  promisor, 
or  as  a  guarantor,  or  as  an  indorser,  accord- 
ing to  the  nature  of  the  transaction  and  the 
original  understanding  of  the  parties  to  it. 
Burton  p.  Hansford,  to  W.  Va.  470,  27  Am. 
Rep.  571;  Long  v.  Cnmpbell,  37  W.  Vn.  665; 
Watson  7'.  Hurt,  6  Gratt.  (Va.)  633.  See 
also  Orrick  v.  Colston,  7  Gratt.  (Va.)  189. 
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second  indorscr,1  and  as  such  he  is  liable  only  to  subsequent  holders  upon  the 
payee  assuming  the  responsibility  of  first  indorser.2 

ec.  Admissibility  of  Extraneous  Evidence  to  Show  True  Purpose. — Having  ascer- 
tained the  presumptive  purpose  of  the  irregular  indorsement,  and  the  liability 
which  the  presumption  imposes  in  the  several  jurisdictions,  there  is  next  to  be 
considered  the  extent  to  which  the  presumption  may  be  controlled  by  proof  of 
the  actual  intention  of  the  parties. 

When  Liability  to  Payee  Presumed. — In  a  majority  of  the  states  in  which  a  pur- 
pose to  become  liable  to  the  payee  is  presumed,  evidence  is  freely  admitted  to 
show  the  true  intention  of  the  parties,  and  for  this  purpose  recourse  may 
be  had  to  all  the  facts  and  circumstances  attending  the  making  of  the  indorse- 
ment.3 Thus  it  may  be  shown  that  the  indorser  intended  in  fact  to  assume  no 
liability  at  all  to  the  payee,  or  to  assume  it  in  a  different  character  from  that 
which  the  law  implies  from  the  indorsement.4    In  a  few  states,  however,  if  the 


1.  Irregular  Indorser  Prima  Facie  Liable  as 
Second  Indorser — Indiana. — Early  v.  Foster,  7 
Blackf.  (Ind.)  35;  Kcaling  v.  Vansickle,  74 
Ind.  529,  39  Am.  Rep.  101. 

Iowa. — Fear  v.  Dunlap.i  Greene  (Iowa)  331. 

Mississippi. — Thomas  v.  Jennings,  5  Smed. 
&  M.  (Miss.)  627,  13  Smed.  &  M.  (Miss.)  617; 
Holmes  v.  Preston,  70  Miss.  152. 

New  York. — Tillman  v.  Wheeler,  17  Johns. 
(N.  Y.)  326;  Seabury  v.  Hungerford,  2  Hill 
(N.  Y.)  80;  Hall  v.  Newcomb,  7  Hill  (N.  Y.) 
416,  42  Am.  Dec.  82;  Bacon  v.  Burnham,  37 
N.  Y.  614;  Phelps  v.  Vischer,  50  N.  Y.  69,  10 
Am.  Rep.  433;  Coulter  v.  Richmond,  59  N.  Y. 
478;  Reed  v.  Photo-Gravure  Co.  (City  Ct.), 
13  N.  Y.  Supp.  798;  Gates  v.  Williams,  3 
Misc.  Rep.  (N.  Y.  City  Ct.)  376;  Meise  v. 
Doscher,  68  Hun  (N.  Y.)  557;  Edison  Gen. 
Electric  Co.  v.  Zebley,  72  Hun  (N.  Y.)  166; 
Casey  v.  Stewart  (City  Ct.),  30  N.  Y.  Supp. 
808;  Lincoln  Nat.  Bank  v.  Butler,  14  Misc. 
Rep.  (N.  Y.  City  Ct.)  464. 

Oregon. — Deering  v.  Creighton,  19  Oregon 
Ii8,  20  Am.  St.  Rep.  800;  Wade  v.  Creighton, 
25  Oregon  455. 

Pennsylvania. — Taylor  v.  M'Cune,  II  Pa. 
St.  460;  Guldin  v.  Linderman,  34  Pa.  St.  58; 
Smith  v.  Kessler,  44  Pa.  St.  142;  Shenk  v. 
Robeson,  2  Grant's  Cas.  (Pa.)  372. 

Wisconsin. — Cady  v.  Shepard,  12  Wis.  639. 

Georgia. — An  irregular  indorser  of  a  note 
payable  at  a  bank  is  presumptively  liable  as  a 
second  indorser,  but  an  irregular  indorser  of 
a  negotiable  note  not  payable  at  a  bank  is, 
under  the  Act  of  1826,  liable  as  a  surety. 
Collins  v.  Everett,  4  Ga.  266;  Camp  v.  Sim- 
mons, 62  Ga.  73;  Neal  v.  Wilson,  79  Ga.  736. 
See  also  Quin  v.  Sterne,  26  Ga.  223,  71  Am. 
Dec.  204. 

New  Jersey. — The  indorsement  of  a  note 
before  delivery,  by  a  person  not  the  payee, per 
se  creates  no  implied  or  commercial  contract 
whatever,  nor  any  liability  of  such  person  to 
the  payee.  The  party  may,  however,  be  sub- 
ject to  the  liability  of  a  second  indorser  if  the 
payee  should  afterwards  indorse  the  note,  and 
it  should  come  to  the  hands  of  a  bona  fide 
holder  before  maturity.  Crozer  v.  Chambers, 
20  N.  J.  L.  256;  Chaddock  v.  Vanness,  35  N. 
J.  L.  517. 

2.  Payee  must  Assume  Responsibility  of  First 
Indorser. — Phelps  v.  Vischer,  50  N.  Y.  69,  10 
Am.  Rep.  433.    See  also  Bacon  v.  Burnham, 


37  N.  Y.  614;  Bornstein  v.  Kauffman,  4  Misc. 
Rep.  (N.  Y.  C.  PI.)  83;  McPhillips  v.  Jones, 
73  Hun  (N.  Y.)  516. 

3.  Rule  as  to  Admissibility  of  Evidence. — 
"Whatever  diversities  of  interpretation  may 
be  found  in  the  authorities  where  either  a 
blank  indorsement  or  a  full  indorsement  is 
made  by  a  third  party  on  the  back  of  a  note, 
payable  to  the  payee  or  order,  or  to  the  payee 
or  bearer,  as  to  whether  he  is  to  be  deemed  an 
absolute  promisor,  or  maker,  or  guarantor,  or 
indorser,  there  is  one  principle  upon  the  sub- 
ject almost  universally  admitted  by  them  all, 
and  that  is  that  the  interpretation  of  the  con- 
tract ought  in  every  case  to  be  such  as  will 
carry  into  effect  the  intention  of  the  parties; 
and  in  most  instances  it  is  conceded  that  the 
intention  of  the  parties  may  be  made  out  by 
parol  proof  of  the  facts  and  circumstances 
which  took  place  at  the  time  of  the  transac- 
tion." Clifford,  J.,  in  Rey  v.  Simpson,  22 
How.  (U.  S.)  341. 

4.  Admissibility  of  Evidence  to  Show  True  Re- 
lation—  California. — Brady  v.  Reynolds,  13 
Cal.  32. 

District  of  Columbia. — Boteler  v.  Dexter,  20 
D.  C.  26. 

Illinois. — Camden  v.  McKoy,  4  111.  437,  38 
Am.  Dec.  91;  Carroll  v.  Weld,  13  111.  682,  56 
Am.  Dec.  481;  Eberhart  v.  Page,  89  111.  550; 
Kingsland  v.  Koeppe,  137  111.  344. 

Kansas. — Fullerton  v.  Hill,  48  Kan.  558. 

Maine. — Sturtevant  v.  Randall,  53  Me.  149. 

Maryland. — Ives  v.  Bosley,  35  Md.  262,  6 
Am.  Rep.  411. 

Michigan. — Cook  v.  Brown,  62  Mich.  473. 

Missouri. — Lewis  v.  Harvey,  18  Mo.  74,  59 
Am.  Dec.  286;  Beidman  v.  Gray,  35  Mo.  282; 
Cahn  v.  Dutton,  60  Mo.  297. 

Nebraska. — Newton  Wagon  Co.  v.  Diers, 
10  Neb.  284;  Salisbury  v.  Cambridge  First 
Nat.  Bank,  37  Neb.  872,  40  Am.  St.  Rep.  527. 

Nevada. — Van  Doren  v.  Tjader,  1  Nev.  380. 

Ohio. — Bright  v.  Carpenter,  9  Ohio  139,  34 
Am.  Dec.  432;  Greenough  v.  Smead,  3  Ohio 
St.  415;  Seymour  v.  Mickey,  15  Ohio  St.  515. 

Tennessee. — Jamaica  Bank  v.  Jefferson,  92 
Tenn.  537. 

Texas. — Cook  v.  Southwick,  9  Tex.  615,  60 
Am.  Dec.  181;  Barton  v.  American  Nat. 
Bank,  8  Tex.  Civ.  App.  223. 

Vermont. — Sandford  v.  Norton,  14  Vt.  228„ 
17  Vt.  285;  Strong  v.  Riker,  16  Vt.  554. 


492 


Volume  IV. 


Liabilities  of  Parties 


BILLS  AND  NOTES. 


Irregular  Indorsers. 


presumption  that  the  indorser  intended  to  assume  a  liability  to  the  payee  is 
not  rebutted,1  the  character  of  the  liability  becomes  fixed  as  a  presumption  of 
law,  and  cannot  be  varied  by  parol  evidence.2 

When  No  Liability  to  Payee  is  Presumed. — In  those  states  in  which  an  irregular 
indorser  is  presumed  to  intend  no  liability  to  the  payee,  the  presumption  is 
held  to  be  a  mere  presumption  of  fact,  which  may  be  rebutted  by  proof  that  the 
indorsement  was  made  to  give  the  maker  credit  with  the  payee,3  in  which  event 
a  second  presumption  arises,  viz.,  that  the  party  intended  to  assume  the  liability 
of  a  first  indorser.4  To  what  extent  this  second  presumption  can  be  rebutted 
by  parol  evidence  is  a  perplexing  question.  In  New  York  and  Wisconsin  it  is 
held  to  be  conclusive,  and  parol  evidence  will  not  be  admitted  to  rebut  it.5  In 


1.  Admissibility  of  Evidence  to  Rebut  Presump- 
tion of  Liability. — In  Patch  v.  Washburn,  16 
Gray  (Mass. )  82.  it  was  held  that  if  an  irregu- 
lar indorser  put  his  name  on  a  note  under  an 
agreement  to  assume  the  liability  of  a  second 
indorser,  such  fact  might  be  shown  by  parol 
evidence. 

2.  Evidence  Inadmissible  to  Vary  Character  of 
Liability — Alabama. — Milton  v.  De  Yampert, 
3  Ala.  64S;  Price  v.  Lavender,  38  Ala.  389. 

California.  —  Riggs  v.  Waldo,  2  Cal.  485,  56 
Am.  Dec.  356;  Pierce  v.  Kennedy,  5  Cal.  138. 

Massachusetts. — Wright  v.  Morse,  9  Gray 
(Mass.)  337,  69  Am.  Dec.  291;  Essex  Co.  v. 
Edmands,  12  Gray  (Mass.)  273,  71  Am.  Dec. 
758. 

Minnesota. — Peckham  v.  Gilman,  7  Minn. 
446;  Robinson  v.  Bartlett,  11  Minn.  410; 
Dennis  v.  Jackson,  57  Minn.  286,  47  Am.  St. 
Rep.  603. 

New  Hampshire. — Benton  v.  Willard,  17  N. 
H.  593;  Sargent  v.  Robbins,  19  N.  H.  572. 

The  same  rule  apparently  applies  in  Dela- 
ware.   Massey  v.  Turner,  2  Houst.  (Del.)  79. 

3.  Indorsement  for  Purpose  of  Giving  Maker 
Credit  with  Payee.— Where  a  note  is  made  pay- 
able to  the  order  of  one  person,  and  before  it 
is  delivered  to  the  payee  it  is  indorsed  by  a 
third  person,  such  indorser  is  not  to  be  con- 
sidered liable  as  indorser  to  the  payee  unless 
the  note  was  given  and  the  indorsement 
made  for  the  specific  purpose  of  the  maker's 
obtaining  credit  with  the  payee,  and  there 
was  an  agreement  to  that  effect.  The  inten- 
tion of  the  indorser, and  not  that  of  the  holder, 
is  the  test  of  the  liability  of  the  indorser, 
which  liability  is  to  be  determined  by  a  con- 
sideration of  the  question  as  to  whether  the 
indorser  intended  to  create  a  credit  for  the 
maker.  Montgomery  v.  Schcnck,  82  Hun 
(N.  Y.)  24. 

Proof  that  the  notes  in  suit, upon  which  the 
defendant  was  an  irregular  indorser,  were 
given  to  retire  an  overdue  note  of  the  same 
maker  to  plaintiff,  and  were  accepted  by  the 
plaintiff  in  settlement  of  the  old  note,  which 
was  surrendered  to  the  maker,  is  sufficient  to 
establish  the  fact  that  the  indorsement  was 
made  to  give  the  maker  credit  with  the  payee, 
fiolz  v.  Woodsidc  Brewing  Co.,  83  Hun  (N. 
Y.)  102. 

Evidence  that  the  defendant  indorsed  the 
note  at  the  request  of  the  makers,  who  said 
that  they  owed  an  account  and  that  their 
creditor  was  short  and  wanted  some  dis- 
count, and  that  the  defendant  indorsed  the 


note  for  the  purpose  of  facilitating  the  dis- 
count for  such  creditor,  does  not  rebut  the 
presumption  that  a  person  who  indorses  a 
note  payable  to  another  intends  to  become 
liable  only  as  a  second  indorser.  Carter 
Rice  Co.  v.  Howard,  11  Misc.  Rep.  (N.  Y. 
City  Ct.)  625. 

4.  Admissibility  of  Evidence  to  Show  Liability 
to  Payee — As  First  Indorser — Indiana. — Snyder 
v.  Oatman,i6  Ind.  265;  Dale  v.  Moffitt,  22  Ind. 
113;  Houston  v.  Bruner,  39  Ind.  376;  Roberts 
v.  Masters,  40  Ind.  461 ;  Browning  v.  Merritt, 
61  Ind.  425;  Kealing  v.  Vansickle,  74  Ind. 
529,  39  Am.  Rep.  101;  Knopf  v.  Morel,  in 
Ind.  570;  Moorman  v.  Wood,  117  Ind.  144; 
De  Pauw  v.  Salem  Bank,  126  Ind.  553. 

New  York. — Moore  v.  Cross,  19  N.  Y.  227, 
75  Am.  Dec.  326;  Meyer  v.  Hibsher,  47  N.  Y. 
265;  Coulter  v.  Richmond,  59  N.  Y.  478; 
Jaffray  v.  Brown,  74  N.  Y.  393;  Reed  v. 
Photo-Gravure  Co.  (City  Ct.),  13  N.  Y.  Supp. 
798. 

Oregon. — Kamm  v.  Holland,  2  Oregon  59; 
Wade  v.  Creighton,  25  Oregon  455. 

Wisconsin. — Cady  v.  Shepard,  12  Wis.  639; 
Davis  v.  Barron,  13  Wis.  227;  King  v.  Ritchie, 
18  Wis.  554;  Blakeslee  v.  Hewett,  76  Wis. 
341- 

Pennsylvania. — Since  the  passage  of  the 
Act  of  April,  1855  (a  supplement  to  the  Act 
for  the  Prevention  of  Frauds  and  Perjuries), 
it  has  been  held  that  proof  of  a  collateral 
liability  for  the  debt  of  a  maker,  differing 
from  that  which  an  irregular  indorsement 
imports,  cannot  be  made  by  parol.  Jack  v. 
Morrison,  48  Pa.  St.  113;  Schafer  v.  Farmers', 
etc.,  Bank,  59  Pa.  St.  144,  98  Am.  Dec.  323. 

But  a  memorandum  in  writing  signed  by  an 
irregular  indorser  is  admissible  to  show  that 
the  agreement  on  which  the  indorsement 
was  made  was  a  guaranty  that  the  note 
should  be  paid  to  the  payee.  Filbert  v. 
Finkbcincr,  68  Pa.  St.  243,  8  Am.  Rep.  176. 

Prior  to  the  passage  of  this  act,  evidence 
was  admissible  to  charge  an  irregular  in- 
dorser as  a  first  indorser  or  an  original 
promisor.  Taylor  v.  M'Cune,  11  Pa.  St.  460; 
Schollcnbcrger  v.  Nehf ,  28  Pa.  St.  189;  Fegen- 
bush  v.  Lang,  28  Pa.  St.  193;  Barto  v. 
Srhmerk,  2.8  Pa.  St.  447,  70  Am.  Dec.  145. 

6.  Evidonco  Inadmissible  to  Rebut  Liability  as 
Indorser. — Ellis  v.  Brown,  d  Barb.  (N.  Y.)  2S2; 
Cottrell  v.  Conklin.  4  Ducr  (N.  Y.)  45;  Hali 
v.  Ncwcomb.  7  Hill  (N.  Y.)4i6,  42  Am.  Dec. 
82;  Heath  v.  Van  Cott,  9  Wis.  516;  Cady  v. 
Shepard,  12  Wis.  639. 
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the  other  states,  however,  parol  evidence  seems  to  be  admissible  to  charge  the 
irregular  indorser  as  an  original  promisor.1 

(b)  indorsement  after  Delivery. — In  just  what  relation  an  irregular  indorser  of  a 
negotiable  promissory  note,  after  its  delivery  to  the  payee,  becomes  liable 
thereon  does  not  seem  to  have  been  decided  in  many  of  the  states.  In  most 
of  the  reported  cases  his  relation  has  been  held  to  be  that  of  a  guarantor, 
though,  to  hold  him  as  such,  a  sufficient  consideration  for  his  promise  must  be 
shown.2 

(3)  Nonnegotiable  Instruments. — In  many  of  the  states  no  distinction  is 
apparently  made,  in  the  decisions  concerning  irregular  indorsers,  between 
instruments  which  are  negotiable  in  their  character  and  those  which  are  not,, 
the  presumptive  liability  of  the  indorser  being  the  same  in  either  case.3  In 
some  of  the  states,  however,  cases  of  negotiable  and  nonnegotiable  instruments 
arc  distinguishable.4 


1.  Evidence  Admissible  to  Rebut  Liability  as 
Indorser. — Neal  v.  Wilson,  79  Ga.  736;  Fear 
v.  Uunlap,  1  Greene  (Iowa)  331;  Thomas  v. 
Jennings,  5  Smed.  &  M.  (Miss.)  627,  13  Smed. 
&  M.  (Miss.)6i7;  Polkinghorne  v.  Hendricks, 
61  Miss.  366;  Holmes  v.  Preston,  70  Miss. 
152;  Deering  v.  Creighton,  19  Oregon  118, 
20  Am.  St.  Rep.  800. 

Indiana. — Parol  evidence  is  admissible  to 
charge  the  indorser  as  a  surety  or  maker, 
Early  v.  Foster,  7  Blackf.  (Ind.)  35;  Harris  v. 
Pierce,  6  Ind.  162;  Cecil  v.  Mix,  6  Ind.  478; 
Roberts  v.  Masters,  40  Ind.  461 ;  Browning  v. 
Merritt,  61  Ind.  425;  but  not  as  a  guarantor, 
Drake  v.  Markle,  21  Ind.  433,  83  Am.  Dec. 
358. 

In  New  Jersey,  where  the  mere  signature  of 
a  third  person  on  the  back  of  a  negotiable 
note  before  its  indorsement  by  the  payee  is 
held  to  create  per  se  no  implied  or  commercial 
contract  whatever,  the  liability  of  an  irreg- 
ular indorser  can  only  arise  from  the  facts 
and  circumstances  which  occurred  at  the  time 
of  the  indorsement.  Whether  any  contract 
was  made,  and  what  the  character  of  that 
contract  is,  must  be  determined  by  the  inten- 
tions of  the  parties  as  ascertained  by  parol 
evidence  of  the  circumstances  under  which 
the  indorsement  was  made.  Such  a  party 
may  be  regarded  as  a  surety  for  the  maker, 
or  as  a  second  indorser,  according  to  these 
circumstances.  Chaddock  v.  Vanness,  35  N. 
J-  L.  517. 

2.  Irregular  Indorsement  after  Delivery. — Kil- 

lian  v.  Ashley,  24  Ark.  511,  91  Am.  Dec.  519; 
White  v.  Weaver,  41  111.  409;  Grier  v.  Cable, 
45  111.  App.  405;  Fuller  v.  Scott,  8  Kan.  25; 
Lambert  v.  Clewley,  80  Me.  480;  Tenney  v. 
Prince,  4  Pick.  (Mass.)  385,  16  Am.  Dec.  347; 
Howe  v.  Merrill,  5  Cush.  (Mass.)  80;  Mecor- 
ney  v.  Stanley,  8  Cush.  (Mass.)  85;  Stagg  v. 
Linnenfelser,  59  Mo.  336;  Burnham  v.  Gos- 
nell,  47  Mo.  App.  637. 

In  Minnesota  he  is  held  to  be  an  indorser. 
Buck  v.  Hutchins,  45  Minn.  270. 

Indorsement  after  Delivery  in  Pursuance  of 
a  Prior  Agreement.  —  Although  an  irregular 
indorsement  be  made  after  delivery,  yet  if  it 
be  done  in  pursuance  of  an  agreement  to 
that  effect  had  between  the  maker  and  payee 
at  the  time  of  delivery,  the  indorsement  will 
relate  back  and  be  considered  as  made  before 
delivery.    Moies  v.  Bird,  11  Mass.  436,  6 


Am.  Dec.  179;  Hawkes  v.  Phillips,  7  Gray 
(Mass.)  284;  Leonard  v.  Wildes,  36  Me.  265; 
Childs  v.  Wyman,  44  Me.  433,  69  Am.  Dec. 
in;  Knapp  v.  Parker,  6  Vt.  642. 

3.  Irregular  Indorsers — Nonnegotiable  Instru- 
ments—  Connecticut . — Huntington  v.  Harvey, 
4  Conn.  124;  Welton  v.  Scott,  4  Conn.  527; 
Castle  v.  Candee,  16  Conn.  223. 

Louisiana. — Cooley  v.  Lawrence,  4  Martin 
(La.)  639. 

Massachusetts. — Josselyn  v.  Ames,  3  Mass. 
274. 

Michigan. — Rothschild  v.  Grix,  31  Mich. 
150,  18  Am.  Rep.  171. 

Missouri. — Powell  v.  Thomas,  7  Mo.  440. 
38  Am.  Dec.  465;  Lewis  v.  Harvey,  18  Mo. 
74,  59  Am.  Dec.  286. 

South  Carolina.  —  Cockrell  v.  Milling,  I 
Strobh.  L.  (S.  Car.)  444. 

Texas. — Cook  v.  Southwick,  9  Tex.  615,  60 
Am.  Dec.  181;  Carr  v.  Rowland,  14  Tex.  275. 

Vermont. — Barrows  v.  Lane,  5  Vt.  161,  26 
Am.  Dec.  293. 

Virginia.  —  Orrick  v.  Colston,  7  Gratt. 
(Va.)  189. 

4.  In  New  York  an  irregular  indorser  of  a 
nonnegotiable  note,  before  delivery,  rs  to  be 
considered  as  an  original  promisor.  Gris- 
wold  v.  Slocum,  10  Barb.  (N.  Y.)  402; 
Richards  v.  Warring,  39  Barb.  (N.  Y.)  42; 
Cromwell  v.  Hewitt,  40  N.  Y.  492,  100  Am. 
Dec.  527. 

In  Alabama  the  engagement  of  an  irregular 
indorser  of  a  nonnegotiable  note  is  that  he 
will  pay  the  debt  if,  by  the  use  of  proper 
diligence,  it  cannot  be  obtained  from  the 
maker.  What  would  constitute  such  dili- 
gence would  be  a  question  of  fact  for  the 
jury  under  all  the  circumstances  of  the  case. 
Jordan  v.  Garnett,  3  Ala.  610. 

In  Indiana  and  Wisconsin  an  irregular  in- 
dorser of  a  nonnegotiable  note  is  presump- 
tively liable  as  an  original  promisor.  Wells 
v.  Jackson,  6  Blackf.  (Ind.)  40;  Pool  v.  An- 
derson, 116  Ind.  88:  Oyler  v.  McMurray,  7 
Ind.  App.  645,  citing  2  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  315,  316;  Houghton  v.  Ely, 
26  Wis.  181,  7  Am.  Rep.  52;  Gorman  v. 
Ketchum,  33  Wis.  427. 

In  Iowa,  North  Carolina,  and  Pennsylvania  an 
irregular  indorser  of  a  nonnegotiable  note 
has  no  presumptive  liability,  but  his  relation 
to  the  instrument  depends  upon  the  agrec- 
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7.  Sureties  and  Guarantors.— In  addition  to  the  parties  to  bills  and  notes 
whose  liabilities  arise  out  of  and  are  determined  by  the  law  merchant,  these 
instruments,  in  common  with  other  executory  contracts,  admit  of  additional 
parties,  contracting  as  sureties  and  guarantors.  The  law  relating  to  these  con- 
tracts forms  the  subject  of  detailed  treatment  elsewhere  in  this  work.1 

VIII.  Discharge  and  Payment— 1.  Nature  and  Methods  of  Discharge.— A  bill 
or  note  is  discharged  when  all  the  rights  of  action  thereon  are  extinguished  ;* 
and  as  a  general  rule,  upon  principles  of  the  law  of  suretyship  applicable  to  bills 
and  notes,  the  right  of  action  against  all  the  parties  is  extinguished  when  the 
right  of  action  against  the  party  primarily  liable,  the  acceptor  or  maker,  is  extin- 
guished.3 It  follows  that  the  instrument  is  discharged  if  at  maturity  it  is 
transferred  to  the  acceptor  or  maker,  since  the  latter  is  thereupon  discharged 
by  reason  of  the  union  in  him  of  the  liability  to  pay  and  the  right  as  holder  to 
receive  payment.4 

Discharge  of  Parties  to  a  Bill  or  Note. — One  of  the  parties  to  a  bill  or  note  may  be 
discharged  while  the  others  remain  liable.  Thus  a  party  secondarily  liable 
may  be  discharged  by  time  given  to  the  party  primarily  liable  on  the  instru- 
ment.8 

2.  Payment — a.  GENERALLY. — Under  another  title  in  this  work  the  general 
subject  of  payment  is  fully  treated.6  Some  special  treatment  is  demanded 
here,  however,  by  reason  of  the  peculiar  nature  of  the  instruments  which  form 
the  subject  of  this  title. 

b.  TIME  OF  PAYMENT — Payment  in  Due  Course. — In  order  to  operate  as  a  dis- 
charge, payment  must  be  made  in  due  course  ;  that  is,  at  or  after  the  maturity 
of  the  instrument,  to  the  holder  thereof  in  good  faith  and  without  notice  that 
his  title  to  the  paper  is  defective.7 

Payment  before  Maturity. — Payment  made  before  maturity  is  valid  between 
the  parties.8  But  it  is  no  defense  to  the  payor,  as  against  a  bona  fide  holder 
who  has  taken  the  instrument  for  value  and  before  maturity,  and  the  payor 
makes  it  at  his  peril.9 

ment  under  which  his  indorsement  is  made.  ment  or  from  other  modesof  satisfaction.  Pro- 
Fear  v.  Dunlap,  I  Greene  (Iowa)  331 ;  Craw-  fessor  Ames  accordingly  classifies  methods 
ford  v.  Lytle,  70  N.  Car.  385;  Leech  v.  Hill,  of  extinguishment  into  physical  destruction, 
4  Watts  (Fa.)  448.  cancellation,  alteration,  and  retransfer.  2 

1.  See  the  titles  Guaranty;  Suretyship;     Ames  on  Bills  and  Notes  822. 
Contribution  and  Exoneration;  Subroga-        5.  See  infra,  this  section,  Discharge  of  In- 
TlOIt;  and  this  title,  supra.  Diligence  Required     dorsers  as  Sureties  ;  and  the  title  Accommo- 
of  Holder,  and  infra.  Discharge  and  Pay-      DATION  Paper,  vol.  I,  p.  375.     And  as  to  the 
ment.  effect  of  the  discharge  in  bankruptcy  of  an 

2.  Chalmers"  Bills  of  Exchange  (5th  ed.)  199.      acceptor,  see  the  preceding  notes. 

3.  Couch  v.  Waring,  9  Conn.  261;  Lynch  v.         6.  See  the  title  Payment. 

Reynolds,  16  Johns.  (N.  Y.)  41;  Shutts  v.  7.  Wheeler  v.  Guild,  20  Pick.  (Mass.)  553, 
Fingar,  100  N.  Y.  539,  53  Am.  Rep.  231.  32  Am.  Dec.  231;  English  Bills  of  Exchange 

Discharge  by  Act  of  Law— Bankruptcy. —  Of  Act,  §59. 
course  an  extinguishment  of  the  right  of  action  Lost  Paper.  —  Where  the  maker  of  a  promis- 
against  the  party  primarily  liable,  in  order  to  sory  note  has  notice  that  it  has  been  lost,  he 
discharge  the  subsequent  parties,  must  be  by  is  liable  to  the  true  owner  if  he  pays  it  to  any 
the  voluntary  act  of  the  holder,  and  the  lat-  one  except  a  bona  fide  holder  for  value  before 
ter's  rights  are  not  taken  away  as  to  subse-  maturity,  and  it  seems  that  in  such  a  case 
quent  parties  by  a  discharge  of  the  primary  the  maker  may  require  the  person  presenting 
party  by  operation  of  law,  as  by  a  discharge  the  paper  to  establish  his  title.  Bainbridge 
in  bankruptcy  or  insolvency.  Gould  v.  Rob-  v.  Louisville,  83  Ky.  2S5,  4  Am.  St.  Rep.  153. 
son,  8  East  576;  Macdonald  v.  Bovington,  4  See  the  title  Lost  Papers. 
T.  R.  825;  Ex  p.  Jacobs,  L.  R.  10  C.  H.  211.  8.  Bainbridge  r.  Louisville,  83  Ky.  285,  4 
See  the  title  Suretyship.  .     Am.  St.  Rep.  153;  Ebersole  v.  Redding,  22 

4.  Ilarmcr  v.  Steele,  4  Exrh.  I.  Sec  Bart-  Ind.  232;  Wheeler  7'.  Guild,  20  Pick.  (Mass.) 
rum  v.  Caddy,  9  Ad.  <S;  El.  275,  36  E.  C.  L.  552,  32  Am.  Dec.  231.  See  Loomis  v.  Downs, 
138;  Mattix  v.  Leach  (Ind.  App.  1896).  43  N.  26  III.  App.  257;  Mcrritt  V,  Cole,  14  Hun  (N. 
E.  Rep.  969;  and  infra,  this  section,  Night  to  Y.)  324. 

RtitlUt  Paper  after  Payment.  9.  Burbridgc  v.  Manners,  3  Campb.  193; 

It  is  obvious  that  a  transfer  to  the  maker  Morlcy  v.  Culverwcll,  7  M.  &  W.  174;  Atten- 

or  acceptor  at  maturity  may  result  from  pay-  borough  V.  Mackcn/ic,  25  L.  J.  Exch.  244; 
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instrument  should  be  Taken  Up. — The  instrument  should  be  taken  up  by  the 
payor  when  payment  is  made  ;  for  if  this  is  not  done,  but  the  payor  merely 
takes  a  receipt  or  other  evidence  of  payment,  the  receipt  will  not  protect  him 
from  the  payment  of  the  instrument  when  sued  on  by  a  bona  fide  holder  before 
maturity.1 

c.  To  Whom  Payment  must  be  Made. — Payment,  in  order  to  discharge 
the  payor,  must  be  made  to  the  holder  of  the  instrument,  or  to  some  person 
authorized  by  him  to  receive  payment.* 

Paper  Payable  to  Order  or  Indorsed  in  Full. — There  can  be  no  question  of  the  validity 
of  payment  made  to  the  payee  or  to  the  indorsee  in  possession  of  negotiable 


Dodd  v.  Edwards,  2  C.  &  P.  602,  12  E.  C.  L. 
2S3;  Jefferson  County  v.  Fox,  1  Morr.  (Iowa) 
48;  Wheeler  v.  Guild,  20  Pick.  (Mass.)  552, 
32  Am.  Dec.  231;  Williams  v.  Keyes,  90  Mich. 
290,  30  Am.  St.  Rep.  438;  Gosling  v.  Griffin, 
85  Tenn.  737;  Harrison  v.  Edwards,  12  Vt. 
648,  36  Am.  Dec.  364. 

In  Morley  v.  Culverwell,  7  M.  &  W.  174, 
Parke,  B.,  said:  "  I  am  of  opinion  that  noth- 
ing will  discharge  the  acceptor  or  the  drawer 
except  payment  according  to  the  law  mer- 
chant; that  is,  payment  of  the  bill  at  maturity; 
if  a  party  pays  it  before,  he  purchases  it  and 
is  in  the  same  situation  as  if  he  had  dis- 
counted it."  See  further,  infra,  this  section, 
Fight  to  Reissue  Paper  after  Payment. 

Bill  Payable  on  or  before  a  Certain  Time. — 
Where  a  bill  is  payable  "on  or  before  a  given 
time,  no  presumption  against  the  bona  fides 
of  the  payor  can  arise  from  the  payment  be- 
fore the  note  was  ultimately  due.  Stoddard 
v.  Button,  41  Iowa  582;  Ebersole  v.  Redding, 
22  Ind.  232. 

1.  Importance  of  Taking  up  Instrument. — 
Wilcox  v.  Aultman,  64  Ga.  544,  37  Am.  Rep. 
92;  Internal  Imp.  Fund  v.  Lewis,  34  Fla. 
424,  43  Am.  St.  Rep.  209;  McAuliff  v.  Reu- 
ter,  61  111.  App.  32;  Wheeler  v.  Guild,  20 
Pick.  (Mass.)  554,  32  Am.  Dec.  231;  Gosling 
v.  Griffin,  85  Tenn.  737.  See  Best  v.  Crall,  23 
Kan.  482,  33  Am.  Rep.  185;  Yenney  v.  Cen- 
tral City  Bank,  44  Neb.  402;  Murphy  v. 
Barnard,  162  Mass.  72,  44  Am.  St.  Rep.  340; 
Adair  v.  Lenox,  15  Oregon  489;  Davis  v. 
Miller,  14  Gratt.  (Va.)  II. 

In  University  Bank  v.  Tuck,  96  Ga.  465, 
Lumpkin,  J.,  said  :  "  One  who  pays  a  nego- 
tiable promissory  note  executed  by  himself 
to  any  person  other  than  the  holder,  without 
taking  up  the  instrument,  ought  to  see  to  it 
that  the  person  receiving  payment  has  a 
right  to  make  the  collection.  *  *  *  The  rule 
as  settled  by  the  authorities  seems  to  be 
that,  in  such  a  case  [payment  to  a  payee  who 
turns  out  not  to  be  the  holder],  the  holder, 
notwithstanding  the  previous  payment  of 
the  note  by  the  maker  to  the  original  payee, 
may  collect  it  again  unless  one  of  three 
things  appears  :  first,  that  the  payee  was 
the  holder's  general  agent  for  the  collection 
of  such  papers;  or,  second,  had  special  au- 
thority to  collect  in  the  particular  instance; 
or,  third,  that  the  money  collected  by  the 
payee  in  fact  reached  the  holder's 
hands." 

2.  Payment  must  be  Made  to  Holder  or  Agent. 

—Chalmers'  Bills  of  Exchange  (5th  ed.) 
202;  Bailey  on  Bills  (2d  Am.  ed.)32i;  Field 


v.  Carr,  5  Bing.  13,  15  E.  C.  L.  348;  Steven- 
son v.  Woodhull,  19  Fed.  Rep.  575;  Exchange 
Nat.  Bank  v.  Johnson,  30  Fed.  Rep.  588; 
Paris  v.  Moe,  60  Ga.  90;  Lochenmeyer  v. 
Fogarty,  112  111.  572;  Barton  v.  Ferguson 
(Indian  Ter.  1896),  37  S.  W.  Rep.  49;  Hall  v. 
Smith,  3  Kan.  App.  685;  Murphy  v.  Barnard, 
162  Mass.  72,  44  Am.  St.  Rep.  340.  See  also 
the  title  Payment. 

Payment  to  the  Pledgor  of  Negotiable  Paper 
will  not  discharge  or  satisfy  it,  and  will  not 
constitute  a  defense  on  the  maker's  part 
against  the  pledgee.  Williams  v.  National 
Bank,  72  Md.  441. 

Holder  Dead,  Bankrupt,  Infant,  or  Feme  Covert. 
— Where  the  holder  dies  or  becomes  bank- 
rupt, or,  in  case  of  a  woman,  marries,  pay- 
ment must  of  course  be  made  to  the  person 
upon  whom  title  devolves.  See  supra,  this 
title,  Transfer  by  Operation  of  Law, 

In  the  case  of  an  infant  or  person  under 
guardianship,  payment  should  be  made  to 
the  guardian,  though  payment  to  an  infant 
may  be  good.  Bayley  on  Bills  (2d  Am.  ed.) 
331- 

Payment  to  Person  Entitled  to  Make  Present- 
ment.— Payment  to  any  one  who  is  entitled 
to  present  the  instrument  for  payment  is  of 
course  valid.  See  supra,  this  title,  Diligence 
Required  of  Holder. 

Payment  to  Indorser  after  Maturity. — Pay- 
ment after  maturity  to  one  who  has  pre- 
viously indorsed  the  instrument  to  another, 
even  though  the  indorsement  was  made  after 
the  paper  was  due,  will  not  protect  the 
payor  in  a  suit  brought  by  the  indorsee. 
Davis  v.  Miller,  14  Gratt.  (Va.)  1;  Adair  v. 
Lenox,  15  Oregon  489. 

Nonnegotiable  Paper. — Payment  made  to  the 
payee  of  nonnegotiable  paper  without  no- 
tice of  an  assignment  by  the  payee  is  good. 
Lockrow  v.  Cline  (Kan.  App.  1896),  46  Pac. 
Rep.  720. 

The  maker  or  acceptor  of  nonnegotiable 
paper  may  pay  the  amount  thereof  to  the 
payee;  and  although  the  payee  has  parted 
with  possession  before  the  payment,  yet  the 
payment  is  a  good  defense  to  an  action  by 
the  payee's  transferee,  provided  the  payor 
had  no  notice  that  the  payee  had  transferred 
the  paper  before  demanding  payment.  Hart 
v.  Freeman,  42  Ala.  567;  Johnston  v.  Allen, 
22  Fla.  224,  1  Am.  St.  Rep.  180. 

Agency  to  Receive  Payment  is  treated  under 
the  title  Agency,  vol.  1,  p.  1025.  See  also 
the  titles  Attorneys  at  Law,  vol.  3,  p.  278; 
Banks  and  Banking,  vol.  3,  p.  803;  Collec- 
tion Agencies. 
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paper  where  the  instrument  is  payable  to  order  or  indorsed  in  full ;  and  pay- 
ment made  to  one  in  possession  of  such  an  instrument,  who  had  acquired  it 
bona  fide  by  purchase,  although  not  the  indorsee,  has  been  held  to  be  good.1 
But  the  possession  of  the  instrument  in  such  a  case  by  one  other  than  the  in- 
dorsee is  not  evidence  of  either  real  or  apparent  authority  to  receive  payment, 
and  if  the  person  in  possession  was  not  in  fact  authorized  to  receive  payment 
the  payor  is  not  discharged.2 

Paper  Payable  to  Bearer  or  Indorsed  in  Blank. — Where  the  instrument  is  payable  to 
bearer  or  indorsed  in  blank,  payment  to  the  person  in  possession  of  the  instru- 
ment made  in  good  faith  is  valid,  and  this  though  it  should  turn  out  that  the 
person  receiving  payment  was  without  authority,  or  even  that  the  instrument 
had  been  lost  or  stolen.3 

d.  By  Whom  Payment  must  be  Made— (i)  Generally. — Of  course  any 
party  who  is  liable  upon  the  instrument  may  discharge  his  liability  to  the 
holder  by  paying  it,  but  the  effect  of  payment  by  different  parties  is  very  dif- 
ferent. 

(2)  Payment  by  Party  Ultimately  Liable. — Payment  at  maturity  by  the  party 
ultimately  liable  discharges  the  instrument.  Thus  payment  so  made  by  the 
acceptor  of  a  bill,  or  the  maker  of  a  note,4  or  on  behalf  of  the  acceptor  or 
maker,5  is  a  discharge. 

Wnere  there  Are  Several  Joint  Acceptors  or  Makers,  payment  by  one  extinguishes  the 
instrument.6 

(3)  Payment  by  a  Drawer  or  Indorser. — Payment  by  a  drawer  or  indorser, 

payee  is  under  guardianship  as  non  compos 
mentis,  the  payment  is  of  no  effect.  Leonard 
v.  Leonard,  14  Pick.  (Mass.)  280. 

Payment  on  Forged  Indorsement. — Title  to 
commercial  paper  negotiable  only  by  in- 
dorsement does  not  pass  by  forged  indorse- 
ment, and  consequently  payment  to  one  who 
makes  title  through  a  forged  indorsement 
does  not  discharge  the  payor  nor  divest  the 
title  of  the  true  owner.  Arnold  v.  Cheque 
Bank,  1  C.  P.  Div.  579;  Lacave  v.  Credit 
Lyonnais  (1897),  1  Q.  B.  148;  Graves  v. 
American  Exch.  Bank,  17  N.  Y.  205.  . 

4.  Morley  v.  Culverwell,  7  M.  &  W.  174; 
Harmer  v.  Steele,  4  Exch.  1. 

Accommodation  Acceptor  or  Maker.  —  As  to 
the  effect  of  payment  by  an  accommodation 
acceptor  or  maker,  see  the  title  Accommoda- 
tion Paper,  vol.  I,  p.  352. 

5.  Payment  on  Behalf  of  Aeceptor  or  Maker. 
— Jones  v.  Broadhurst,  9  C.  B.  173,  67  E.  C. 
L.  173. 

Simpson  v.  Eggington,  10  Exch.  845,  where 
Parke,  B.,  said:  "Payment  or  satisfaction 
by  a  third  person  not  himself  liable  as  a  co- 
contractor  or  otherwise  *  *  *  is  not  suffi- 
cient to  discharge  a  debtor  unless  it  is  made 
by  the  third  person  as  agent  for  and  on  ac- 
count of  the  debtor,  and  with  his  prior  au- 
thority or  subsequent  ratification." 

So  payment  made  by  a  third  person  not  on 
account  of  the  acceptor  or  maker,  but  for  a 
collateral  purpose  of  his  own,  docs  not  in- 
ure to  the  benefit  of  the  acceptor.  Deacon 
v.  Stodhart,  2  M.  &  G.  317.  40  E.  C.  L.  390; 
Eaton  v.  McKown,  34  Me.  510.  See  the 
title  Ar.F.NCY,  vol.  I,  p.  1188. 

6.  Harmer  v.  Steele,  4  Exch.  1;  Beaumont 
v.  Great  head,  2  C.  B.  494,  52  E.  C.  L.  494. 
See  Whitcomb  r.  Whiting,  Doug.  652. 

Payment  by  a  surety  maker  is  a  dis- 
charge.   Keiciicrt  v.  Kocrner,  54  111.  306. 


1.  Edwards  v.  Parks,  1  Winst.  Eq.  (N. 
Car.)  49.  This  case  proceeded  on  the  ground 
that  the  purchaser  had  the  equitable  title. 
See  supra,  this  title,  Transfer — Negotiation 
and  Assignment  by  Delivery — Of  Instruments 
Payable  to  Order.  See  also  Bachellor  v. 
Priest,  12  Pick.  (Mass.)  399. 

2.  Doubleday  v.  Kress,  50  N.  Y.  410,  10 
Am.  Rep.  502,  reversing  bo  Barb.  (N.  Y.)  181. 

3.  Payment  to  Bearer. — Davis  v.  Lusitanian 
Portuguese  Benev.  Assoc.,  20  La.  Ann.  24; 
Alexander  v.  Rollins,  14  Mo.  App.  109;  East- 
man v.  Plumer,  32  N.  H.  238;  Cothran  v. 
Collins,  29  How.  Pr.  (N.  Y.  Supreme  Ct.) 
1 13;  Cone  v.  Brown,  15  Rich.  L.  (S.  Car.)  262; 
King  v.  Fleece,  7  Heisk.  (Tenn.)  273;  Greve 
v.  Schweitzer,  36  Wis.  554.  See  Lamb  v. 
Matthews,  41  Vt.  42. 

The  holder  of  a  bill  or  note  indorsed  in 
blank  or  payable  to  bearer,  who  presents 
the  same  for  payment,  is  presumed  to  be  its 
legal  owner,  and  a  payment  to  him  will  dis- 
charge the  payor.  Mere  suspicion  that  the 
person  presenting  the  instrument  is  not  the 
owner  will  not  justify  a  refusal  to  pay,  but 
there  must  be  circumstances  amounting  to  a 
clear  proof  that  the  possession  is  fraudulent. 
Stoddard  v.  Burton,  41  Iowa  582. 

Even  gross  negligence,  if  unattended  with 
fraud,  will  not  invalidate  the  payment. 
Story  on  Promissory  Notes,  §  382.  See 
also  supra,  this  title,  Rights  of  //older — /lona 
Fides. 

Paymont  with  Notice  to  Holder  Not  Entitled 
to  Receive.  —  Payment  to  one  in  possession  of 
a  promissory  note  will  be  no  defense  against 
the  owner  where  the  possessor  had  no  au- 
thority to  receive  payment  and  the  payor 
had  notice  of  this  fact.  Chappclcar  v.  Mar- 
tin. 45  Ohio  St.  126. 

Where  payment  is  made  to  the  payee  of  a 
.note  by  the   maker,  who  knows  that  the 
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except  in  the  case  of  accommodation  paper,1  does  not  discharge  the  instru- 
ment, but  the  payor  is  remitted  to  his  former  rights  against  antecedent  parties,2 
and  in  addition  is  subrogated  to  the  benefit  of  any  securities  to  which  the 
holder  is  entitled  against  such  antecedent  parties.3 

Action  by  Holder  against  Acceptor  after  Payment  by  Drawer. — If  the  drawer  or  indorser 
of  a  bill  or  note,  upon  paying  the  instrument  in  whole  or  in  part,  does  not  take 
it  up  from  the  holder,  the  latter  may  maintain  an  action  thereon  against  the 
acceptor  or  maker,  and  recover  the  full  amount  thereof;  but  he  holds  the 
amount  recovered  as  a  trustee  of  the  drawer  or  indorser  who  has  previously 
paid  to  the  extent  of  the  previous  payment.4 

e.  Payment  Supra  Frotest  or  for  Honor. — When  a  bill  of  exchange 
has  been  protested  for  nonpayment,5  any  person  may  intervene  and  pay  the 
bill  for  the  honor  of  any  party  liable  thereon,6  and  this  without  any  request 
from  him  for  whom  he  pays.7 


1.  See  the  title  Accommodation  Paper, vol. 
i,  p.  386. 

2.  Callow  v.  Lawrence,  3  M.  &  S.  97;  Wil- 
liams v.  James,  15  Q.  B.  498,  69  E.  C.  L.  498; 
Woodward  v.  Pell,  L.  R.  4  Q.  B.  55;  Elsam 
v.  Denny,  15  C.  B.  87,  80  E.  C.  L.  87.  See 
Madison  Square  Bank  v.  Pierce,  137  N.  Y. 
444,  33  Am.  St.  Rep.  751,  affirming  62  Hun 
(N.  Y.)  493;  and  the  title  Subrogation. 

3.  Duncan  v.  North,  etc.,  Wales  Bank,  L. 
R.  6  App.  1.  And  see  the  title  Subrogation. 

4.  Effect  of  Payment  by  Drawer  upon  Action 
against  Acceptor. — Jones  v.  Broadhurst,  9  C. 

B.  173,  67  E.  C.  L.  173;  Cook  v.  Lister,  13 

C.  B.  N.  S.  543,  106  E.  C.  L.  543,  32  L.  J.  C. 
P.  121;  Randall  v.  Moon,  12  C.  B.  261,  74  E. 
C.  L.  261;  Bank  of  Montreal  v.  Armour,  9 
U.  C.  C.  P.  401;  Madison  Square  Bank  v. 
Pierce,  137  N.  Y.  444,  33  Am.  St.  Rep.  751, 
affirming  62  Hun  (N.  Y.)  493.  See  also  Wil- 
liams v.  James,  15  Q.  B.  498,  69  E.  C.  L.  498; 
Goodwin  v.  Cremer,  18  Q-B.757.83  E.C.L.  757. 

Allowed  as  Defense  by  Way  of  Equitable  Set- 
off.— While  this  is  the  established  doctrine 
at  law,  and  is  recognized  and  applied  in  the 
case  cited  from  New  York  in  a  jurisdiction 
where  the  reformed  method  of  code  pro- 
cedure prevails,  yet  it  appears  that  in  Eng- 
land, under  a  statute  allowing  equitable  de- 
fenses to  be  pleaded  to  actions  at  law, 
such  a  payment  constitutes  a  good  defense 
as  an  equitable  set-off  when  so  pleaded. 
Agra,  etc.,  Bank  v.  Leighton,  L.  R.  2  Exch. 
56;  Thornton  v.  Maynard,  L.  R.  10  C.  P.  695; 
Chalmers  Bills  of  Exch.  (5th  ed.)  123,  205. 
This  is  upon  the  principle  that  the  holder 
in  such  case  holds  and  sues  pro  tanlo  as  a 
trustee  for  the  drawer  or  indorser  from 
whom  he  has  received  payment,  and  that 
when  one  sues  wholly  or  in  part  for  the  bene- 
fit of  another  person,  any  defense  or  set-off 
available  against  that  person  is  available  in 
equity  protanto  against  the  plaintiff. 

Proof  in  Bankruptcy  against  Acceptor. — The 
holder  of  a  bill  who  has  received  part  pay- 
ment from  the  drawer  can  prove  in  bank- 
ruptcy against  the  estate  of  the  bankrupt 
acceptor  for  the  balance,  only,  due  at  the  time 
of  making  proof.  Ex  p.  Taylor,  3  Jur.  N.  S. 
753- 

5.  Payment  for  Honor  can  Only  be  Made  after 
Protest,  for  this  is  a  part  of  the  custom  of 
merchants.  Vandewall  v.  Tyrrell.  M.  &  M. 
87,  22  E.  C.  L.  258. 


6.  For  Honor  of  Any  Party. — Byles  on  Bills 
(Wood's  ed.)  272;  Chitty  on  Bills  (13th  Am. 
ed.)  508;  Konig  v.  Bayard,  1  Pet.  (U.  S.)25o. 
See  California  Civil  Code,  §  3203;  Montana 
Civil  Code,  §  4120. 

The  Drawee  of  a  Bill  may  pay  it  supra  pro- 
test for  the  honor  of  the  indorser.  Swope  v. 
Ross,  40  Pa.  St.  186,  80  Am.  Dec.  567.  At 
least  where  the  bill  was  not  drawn  on  funds, 
and  the  drawer  was  under  no  obligation  to 
accept.    Konig  v.  Bayard,  1  Pet.  (U.  S.)  250. 

Aliter  where  the  drawee  is  bound  to  accept: 
for  if  he  is  bound  to  honor  the  bill  in  his 
character  as  drawee,  he  cannot,  by  his  own 
wrongful  act, change  the  relation  in  which  he 
stands  to  the  other  party,  and  he  can  acquire 
no  rights  as  the  holder  of  a  bill  paid  supra 
protest.  Schimmelpennich  v.  Bayard,  I  Pet. 
(U.  S.)  264. 

Acceptor. — It  is  said  by  Mr.  Chitty  upon 
the  authority  of  Beawes,  Lex  Mercatoria,  pi. 
52,  that  when  the  drawee  has  accepted  with- 
out effects,  and  no  provision  has  been  made 
by  the  drawer  for  payment,  he  may  suffer 
the  bill  to  be  protested  and  then  pay  it  supra 
protest,  in  which  case  he  will  have  a  remedy 
over  against  the  drawer.  But  Mr.  Chitty 
says:  "That  seems  unnecessary,  excepting 
as  a  precaution  with  regard  to  evidence;  for 
without  it  he  might,  in  an  action  for  money 
paid,  though  not  on  the  bill,  recover  all 
money  paid  without  consideration."  Chitty 
on  Bills  (13th  ed.)  509. 

Payment  for  Honor  Generally. — It  is  stated 
that  a  party  may  pay  the  bill  not  for  the  honor 
of  any  one,  but  of  all  the  parties,  and  so 
acquire  a  right  of  action  against  all  of  them. 
See  Gazzam  v.  Armstrong,  3  Dana  (Ky.)  554. 

But  this  proposition,  which  is  made  upon 
the  authority  of  Mr.  Chitty  (Chitty  on  Bills 
(13th  ed.)  509),  seems  to  be  founded  upon  a 
misconception  of  the  case  of  Mertens  v.  Win- 
nington,  1  Esp.  N.  P.  113,  where  the  accept- 
ance is  specially  stated  to  have  been  for  the 
honor  of  the  last  indorser.  See  infra,  this 
section,  the  paragraph  Effect  of  Payment 
Supra  Protest;  and  the  remarks  of  Malins, 
V.  C,  in  In  re  Overend,  L.  R.  6  Eq.  344. 

Holder  must  Accept  Payment. — The  holder  of 
a  bill  of  exchange  is  bound  to  accept  pay- 
ment for  honor.  California  Civ.  Code,  §  4151- 

7.  The  Right  of  an  Individual  to  Mak» 
Another  His  Debtor  by  volunteering  to  disturb 
the  rights  legally  fixed  upon  debts  due  is 
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Act  of  Honor. — Before  payment  for  honor,  the  payor  should  declare,  in  the 
presence  of  a  notary,  for  whose  payment  he  makes  payment ;  and  this  declara- 
tion should  be  recorded  by  the  notary  either  in  the  protest  or  in  a  separate 
instrument,  and  communicated  to  the  parties  concerned.  The  notary's  certifi- 
cate to  this  effect  is  usually  termed  an  act  of  honor.1 

Effect  of  Payment  Supra  Protest. — The  person  who  takes  up  the  bill  supra  pro- 
test for  the  honor  of  a  particular  party  thereto  succeeds  to  the  title  of  the 
person  from  whom,  not  for  whom,  he  receives  it,  and  has  all  the  title  of  such 
person  to  sue  upon  it,2  except  that  he  discharges  all  the  parties  to  the  bill  sub- 
sequent to  the  one  for  whose  honor  he  takes  it  up,3  and  that  he  cannot  himself 
indorse  it  over.4 

Promissory  Notes. — The  doctrine  of  payment  supra  protest  does  not  apply  to 
promissory  notes;  and  one  who,  not  being  a  party  to  the  instrument,  pays  a 
note  supra  protest  for  the  credit  of  a  party,  without  his  request,  does  not 
thereby  acquire  a  right  to  repayment  from  any  of  the  prior  parties.  A  person 
cannot  make  another  his  debtor  by  paying  his  note  for  him.5 

/.  Right  to  Reissue  Paper  after  Payment.— when  Payment  has  been  Made 
at  Maturity  by  the  maker  or  acceptor,  the  instrument  is  discharged  and  cannot 
be  reissued.6  When  a  bill  of  exchange  is  paid  at  maturity  by  the  drawer,  he 
can,  where  the  bill  is  payable  to  his  own  order,  that  is,  where  he  is  payee  as 
well  as  drawer,  reissue  the  instrument.'     But  where  the  instrument  is  payable 


confined  to  this  special  case  of  paying  a  bill 
supra  protest  for  the  honor  of  the  drawer  or 
indorser.  Wood  v.  Pugh,  7  Ohio,  pt.  ii.  164, 
per  Wood,  J.  In  Gazzam  v.  Armstrong,  3 
Dana  (Ky.)  554,  the  court  stated  the  above 
principle,  and  doubted  whether  one  who  pays 
a  bill  at  the  request  of  a  party  when  or  before 
it  is  due,  and  without  the  formalities  requisite 
for  payment  supra  protest,  can  fill  up  the  in- 
dorsement and  make  himself  the  party  to  the 
bill, or  whether  he  must  rely  exclusively  upon 
those  for  whom  he  made  the  advance  and 
whom  he  can  charge  in  assumpsit  at  common 
law.  But  it  was  held  that  no  one  could  thus 
acquire  a  right  of  action  or  demand  against 
any  party  subsequent  to  him  for  whom  he 
made  the  payment. 

1.  Chitty  on  Bills  (13th  Am.  ed.)  509; 
Byles  on  Bills  (Wood's  ed.)  272;  Gazzam  v. 
Armstrong,  3  Dana  (Ky.)  554. 

Notice  to  Indorser. — The  payor  of  a  bill 
supra  protest  for  the  honor  of  an  indorser 
must  give  reasonable  notice  to  the  party  that 
he  has  made  such  payment  for  his  credit, 
otherwise  the  latter  is  not  bound  to  refund. 
Wood  v.  Pugh,  7  Ohio,  pt.  ii.  156.  Sec  also 
Goodall  v.  Polhill,  1  C.  B.  233,  50  E.  C.  L.  233. 

By  Statute  in  California  and  those  states 
which  have  adopted  the  civil  code,  the  payor 
for  honor  must  write  a  memorandum  upon 
the  bill  stating  for  whose  honor  he  pays,  and 
must  notify  such  party  with  reasonable  dil- 
igence. California  Civil  Code,  §  3205;  Mon- 
tana Civil  Code,  §  4152. 

2.  Payor  for  Honor  Succeeds  to  Holder's  Title. 
— Mertcns  v.  Winnington,  1  Esp.  N.  P.  113; 
Cox  v.  Earle,  3  B.  &  Aid.  430,  5  E.  C  L.  334; 
Lewin  v.  Brunette,  t  I.utw.  H96;  Ex  p.  Wyld, 
a  DeG.  F.  &  L  652;  In  re  Overend,  L.  R.  6 
Eq.  344,  Konig  v.  Bayard,  1  Pet.  (U.  S.)  250. 

In  Ex  p.  Lambert,  13  Vcs.  Jr.  179,  it  was 
held  that  when  one  pays  a  bill  mpr<i  protf%t 
for  the  honor  of  the  drawer  he  succeed!  only 
to  the  title  of  the  drawer,  and  can  have  no 


better  right  of  recovery  against  the  acceptor 
than  the  drawer  would  have  had;  and  this 
doctrine  has  been  adopted  by  several  text 
writers.  But  Malins,  V.  C,  in  In  re  Overend, 
L.  R.  6  Eq.  344,  after  an  elaborate  examina- 
tion of  the  authorities,  says  that  Ex  p.  Lam- 
bert, 13  Ves.  Jr.  179,  has  been  overruled,  and 
lays  down  the  law  as  given  in  the  text  and 
in  accord  with  the  case  of  Ex /.  Wackerbarth, 
5  Ves.  Jr.  574. 

But  Ex  p.  Lambert,  13  Ves.  Jr.  179,  has 
been  followed  in  the  United  States  in  some 
cases.  Gazzam  v.  Armstrong,  3  Dana  (Kv.) 
554;  McDowell  v.  Cook,  6  Smcd.  &  M.  (Miss.) 
420,  45  Am.  Dec.  289.  See  also  the  -title 
Accommodation  Paper,  vol.  1,  p.  353. 

3.  Ex  p.  Wyld,  2  DeG.  F.  &  J.  652;  In  re 
Overend,  L.  R.  6  Eq.  344. 

4.  In  re  Overend,  L.  R.  6  Eq.  344. 

5.  Smith  v.  Sawyer,  55  Me.  139,  92  Am.  Dec. 
576;  Willis  v.  Hobson,  37  Me.  405;  Story  on 
Promissory  Notes,  £  453. 

Perhaps  a  contrary  doctrine  prevails  in 
Louisiana.  Holland  v.  Pierce,  2  Martin  N.  S. 
(La.)  499. 

6.  Brown  v.  Foster,  4  Ala.  2S2;  Ballard  v. 
Greenbush,  24  Me.  336;  Cuvillier  v.  Eraser, 
5  U.  C.  Q.  B.  152. 

Where  a  Noto  is  Paid  by  a  Surety,  it  may  be 

reissued  by  him  so  as  to  bind  the  principal 
maker.  Wilkerson  v.  Daniels,  1  Greene  (Iowa) 
180.  Contra,  Hopkins  v.  Farwell,  32  N.  H. 
425- 

7.  Callow  v.  Lawrence,  3  M.  &  S.  95;  Hub- 
bard v.  Jackson,  4  Blng.  390,  15  E.  C.  L.  12; 
Gardner  v.  Maynard,  7  Allen  (Mass.)  456,  83 
Am.  Dec.  699;  Price  v.  Sharp,  2  Ircd.  L.  (N. 
Car.)  417. 

It  is  stated  generally  that  a  bill  may  be  ne- 
gotiated after  it  is  paid  if  no  person  would 
thereby  be  made  liable  upon  it  who  would 
otherwise  be  discharged.  Baton  v.  Mc  Kown, 
34  Mc.  510;  ll.ivens  :■■  Huntington,  I  Cow. 
(N.  Y.)  387;  Baylcy  on  Bills  (2d  Am.  ed.)  142. 
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to  the  order  of  a  third  person,  he  cannot  reissue  it,  since  in  such  a  case  the 
holder,  in  order  to  charge  the  acceptor,  without  whose  liability  the  bill  is  dead, 
would  have  to  make  title  through  the  payee;  but  the  latter  is  discharged,  and 
his  indorsement  in  effect  stricken  out,  by  the  drawer's  payment.1  When  a  bill 
or  note  is  paid  by  an  indorser  at  or  after  maturity,  the  latter  may  reissue  it, 
and  thereby  give  to  his  indorsee  a  right  of  action  against  prior  parties.2 

Before  Maturity. — When  a  bill  or  note  has  been  paid  and  taken  up  before 
maturity  by  the  drawer  or  an  indorser,  there  is  no  question  but  that  the  payor 
may  reissue  and  further  negotiate  it.3  Where,  however,  payment  has  been 
made  before  maturity  by  the  acceptor  or  maker,  the  rights  of  the  parties 
are  not  so  clear.  According  to  the  better  authority,  such  a  payment  operates 
as  a  mere  purchase,  and  the  payor  may  reissue  the  instrument  before  maturity, 
and  his  transferee  may  recover  thereon  against  all  parties  to  the  instrument  as 


1.  Beck  v.  Robley,  I  H.  Bl.  89,  note  a; 
Callow  v.  Lawrence,  3  M.  &  S.  95;  Gardner 
v.  Maynard,  7  Allen  (Mass.)  456,  83  Am.  Dec. 
699;  Price  v.  Sharp,  2  Ired.  L.  (N.  Car.)  417. 

In  the  case  last  cited  Ruffin,  C.J.,  explained 
the  principle  of  these  decisions  as  follows: 
"  No  one  can  deny  that  a  bill  is  negotiable 
indefinitely  until  payment.  But  the  question 
is,  by  whom  may  it  be  negotiated?  Why,  by 
the  payee,  or  by  any  person  entitled  under 
his  indorsement;  and  the  acceptor  will  be  as 
much  bound  to  pay  it  to  such  indorsee,  how- 
ever remote,  as  he  was  to  the  payee  himself, 
before  he  indorsed  it.  But  it  does  not  fol- 
low that  the  drawer  of  a  bill,  who  takes  it 
up,  after  dishonor,  from  the  payee,  is  to  be 
considered  the  indorsee  of  the  payee.  Far 
from  it;  for,  instead  of  claiming  from  the 
payee  or  under  him,  he  was,  in  truth,  liable 
on  it  to  the  payee,  in  default  of  the  acceptor, 
and  in  discharge  of  that  liability  took  it  up. 
Then  he  could  not  look  to  the  payee  to 
make  the  bill  good  to  him;  and,  by  conse- 
quence, he  could  not  by  his  subsequent  in- 
dorsement give  to  his  indorser  the  right  to 
such  recourse  against  the  payee.  But  as 
that  would  be  the  necessary  effect  of  such 
indorsement,  if  allowed  at  all,  it  resulted 
that  in  such  a  case  the  law  would  not  allow 
the  drawer  again  to  put  the  bills  into  circula- 
tion. That  the  payee  suffered  his  name  to 
remain  on  the  bill,  when  he  returned  it,  will 
not  be  an  authority  to  the  drawer  to  negoti- 
ate it;  for  it  was  not  left  there  to  give  credit 
to  the  bill  with  the  drawer,  or,  in  other 
words,  as  an  indorsement,  but  merely  as  a 
receipt  for  the  amount  paid  by  the  drawer, 
animo  solvendi.  After  such  payment  it  would 
be  unjust  to  the  payee  to  allow  the  drawer 
to  pass  the  bill  on  the  responsibility  of  the 
former;  and,  therefore,  he  is  not  permitted 
to  pass  it  at  all."  And  distinguishing  the 
principle  of  these  cases  from  that  of  the  cases 
referred  to  in  the  preceding  note,  he  quoted 
this  passage  from  the  judgment  of  Bayley, 
J.,  in  Callow  v.  Lawrence,  3  M.  &  S.  9.5:  "  In 
Beck  v.  Robley,  1  H.  Bl.  89,  note  a,  payment 
by  Brown  [the  drawer]  struck  out  the  indorse- 
ment of  Hodgson  [the  payee],  whereas  the 
payment  by  Pywell  [the  drawer  in  Callow 
v.  Lawrence,  3  M.  &  S.  95],  did  not,  in  legal 
effect,  strike  out  Pywell's  own  indorsement 
so  as  to  render  the  bill  no  longer  negotiable," 
and  he  proceeded  as  follows:  "Thus  those 


two  cases  stand  well  together.  The  principle 
of  Beck  v.  Robley  is  that  which  governs  this 
case,  and  is  that  a  person  cannot  negotiate 
paper  when,  by  so  doing,  he  would  render  re- 
sponsible on  it  another  person,  from  whom  he 
had  taken  it  up,  under  a  prior  responsibility. 
While  the  principle  of  Callow  v.  Lawrence  is 
that  a  person  who  takes  up  paper,  once  due 
to  himself,  may  again  put  it  into  circulation, 
provided  that,  in  so  doing,  he  exposes  no  per- 
son to  a  prejudice  but  himself  or  those  who 
are  legally  and  justly  liable  on  the  paper  be- 
fore him." 

2.  Reissue  after  Payment  by  Indorser  at  Ma- 
turity.— Kirksey  v.  Bates,  1  Ala.  303:  French 
v.  Jarvis,  29  Conn.  347;  Mead  v.  Small,  2  Me. 
207,  11  Am.  Dec.  62;  Guild  v.  Eager,  17 
Mass.  615  [overruling  Blake  v.  Sewell,  3 
Mass.  556,  and  Boylston  v.  Greene,  8  Mass. 
465];  Cochran  v.  Wheeler,  7  N.  H.  202,  26 
Am.  Dec.  732;  Williams  v.  Matthews,  3  Cow. 
(N.  Y.)  252.  See  also  Stevens  v.  Hannan,  88 
Mich.  13;  Hopkins  v.  Farwell,  32  N.  H.  425; 
Davis  v.  Stevens.  10  N.  H.  186. 

Subsequent  Indorsers  are  discharged  by  such 
a  payment.  West  Boston  Sav.  Bank  v. 
Thompson,  124  Mass.  515. 

And  it  has  been  said  that  a  prior  indorser 
must  strike  out  subsequent  indorsements  be- 
fore reissue.  Mead  v.  Small,  2  Me.  207,  11 
Am.  Dec.  62;  Havens  v.  Huntington,  1  Cow. 
N.  Y.  387. 

In  Guild  v.  Eager,  17  Mass.  615,  it  is  inti- 
mated that  no  party  but  the  last  indorser  can 
upon  payment  reissue  paper,  because,  if  the 
note  were  reissued  by  a  prior  indorser,  the 
subsequent  indorsers  might  be  exposed  to 
suit  by  the  new  assignee,  thus  bringing  the 
case  within  the  principle  of  Beck  v.  Robley, 
1  H.  Bl.  89,  note  a,  stated  in  note  r,  supra. 

It  would  seem  that  the  two  cases  are  es- 
sentially different,  because  in  the  case  of 
payment  by  a  prior  indorser  the  new  as- 
signee might  strike  out  the  subsequent  in- 
dorsements and  make  title  against  all  prior 
parties  without  them;  while  in  the  case  of 
the  payment  by  the  drawer  of  a  bill  payable 
to  the  order  of  a  third  person  this  could  not 
be  done,  as  is  explained  above. 

3.  French  v.  Jarvis,  29  Conn.  347;  Palmer 
v.  Gardiner,  77  111.  143;  West  Boston  Sav. 
Bank  v.  Thompson,  124  Mass.  506.  See  also 
supra,  this  title,  Negotiation  by  Indorsew* — 
Who  may  Be  Indorsee. 
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a  bona  fide  holder  for  value,1  the  parties  whose  names  appear  upon  the  instru- 
ment being  bound  as  though  it  had  not  passed  through  the  hands  of  the 
maker  or  acceptor.*  But  a  different  rule  is  supported  by  some  cases,  and  it  is 
held  that  payment  by  the  acceptor  or  maker  before  maturity  extinguishes  the 
instrument,  and  that  a  subsequent  transferee  cannot  hold  the  other  parties 
liable.3 

Joint  Note  in  Hands  of  Maker  before  Maturity. — Where  a  joint  note  is  transferred 
to  one  of  the  makers  before  maturity,  it  has  been  held  that  he  cannot  reissue 
it  before  maturity  so  as  to  entitle  his  indorsee  to  sue  the  other  makers 
thereon.* 

Paper  Eetained  by  Maker  or  Acceptor  after  Payment  until  Maturity. — Where  payment  is 
made  before  maturity,  by  the  acceptor  or  maker,  and  the  instrument  is  taken 
up,  the  payor  cannot  retain  the  paper  until  maturity  and  reissue  it  afterwards; 
it  is  extinguished  by  the  union  of  the  right  and  liability  in  the  payor  at 
maturity.5 

g.  Recovery  of  Money  Paid  under  Mistake.— Money  paid  under  a 
mistake  of  material  facts  may  be  recovered  back.6    Within  this  principle  money 


1.  Acceptor  or  Maker  Paying  before  Maturity 
may  Reissue. — Morley  v.  Culverwell,  7  M.  & 
W.  174;  Attenborough  v.  Mackenzie,  25  L.  J. 
Exch.  244,  36  Eng.  L.  &  Eq.  562;  Rogers  v. 
Gallagher,  49  111.  182,  95  Am.  Dec.  583; 
Eckert  v.  Cameron,  43  Pa.  St.  120;  Mishlerz/. 
Reed,  76  Pa.  St.  76;  VVitte  v.  Williams,  8  S. 
Car.  290,  28  Am.  Rep.  294;  Aiken  v.  Cathcart, 
3  Rich.  L.  (S.  Car.)  133,  45  Am.  Dec.  764. 

The  doctrine  of  these  cases  may  be  stated 
thus:  The  acceptor  or  maker  undertakes  to 
pay  the  bill  at  maturity,  not  before;  and  be- 
fore maturity  he,  as  well  as  a  third  person, 
may  discount  the  instrument;  and  the  fact 
that  the  acceptor  or  maker  is  in  possession  of 
and  transfers  the  paper  before  maturity  is  no 
notice  to  the  purchaser  of  its  payment.  At- 
tenborough v.  Mackenzie,  36  Eng.  L.  &  Eq. 
562.  25  L.  J.  Exch.  244;  Eckert  v.  Cameron, 
43  Pa.  St.  120. 

In  the  leading  case  of  Morley  v.  Culver- 
well,  7  M.  &  W.  174,  Lord  Abinger,  C.  B., 
«aid:  "  If,  upon  its  being  discharged  before  it 
becomes  due,  the  drawer  inadvertently  leaves 
his  name  upon  the  bill,  he  is  but  in  the  ordi- 
nary case  of  a  party  who  has  a  bill  in  negotia- 
tion, with  his  name  upon  it,  against  his  inten- 
tion. It  is  in  the  hands  of  an  innocent  holder 
whohas  no  notice  that  it  has  been  discharged." 
In  the  same  case  Parke,  B.,  said:  "  Nothing 
will  discharge  the  acceptor  or  the  drawer  ex- 
cept payment  according  to  the  law  merchant; 
that  is,  payment  of  the  bill  at  maturity;  if  a 
party  pays  it  before,  he  purchases  it,  and  is  in 
the  same  situation  as  if  he  had  discounted  it." 

2.  Rogers  v.  Gallagher,  49  111.  182,  95  Am. 
Dec.  583. 

The  drawer  of  a  bill  may  before  maturity 
discount  the  instrument  without  becoming  an 
acceptor,  and  by  so  doing  he  stands  in  the 
position  of  an  indorsee  as  against  all  prior 
parties.  Swopc  v.  Ross,  40  Pa.  St.  186,  80 
Am.  Dec.  567.  See  Desha  v.  Stewart,  6  Ala. 
85*. 

3  Payment  by  Maker  or  Acceptor  before  Ma- 
turity Held  an  Extinguishment  —  Beebe  v.  Real 
Estate  Bank,  4  Ark.  546;  Long  v.  Cynthiana 
Hank,  1  Litt.  (Ky.)  290.  Sec  Gordon  v.  Wan- 
■ey,  21  Cal.  77. 


In  Central  Bank  v.  Hammett,  50  N.  Y.  158, 
the  court  says  that  a  bill  of  exchange  can  only 
be  in  the  hands  of  the  acceptor,  according  to 
ordinary  mercantile  usage,  for  acceptance  or 
after-payment,  and  one  who  receives  it  from 
the  acceptor  before  maturity  would  receive  it 
from  one  not  the  apparent  owner  thereof, 
and  he  would  therefore  acquire  no  right  of 
recovery  upon  it.  See  also  Kneeland  v. 
Miles  (Tex.  Civ.  App.  1894),  24  S.  W.  Rep. 
1113. 

4.  Joint  Note  Paid  by  One  Maker  before 
Maturity. — Stevens  v.  Hannan,  86  Mich.  305, 
24  Am.  St.  Rep.  125,  88  Mich.  13;  Kneeland 
v.  Miles  (Tex.  Civ.  App.  1894), '24  S.  W.  Rep. 
1 1 1 3.  See  Gordon  v.  Wansey,  21  Cal.  77; 
Cox  v.  Hodge,  7  Blackf.  (Ind.)  146;  Patch  v. 
King,  29  Me.  451;  Davis  v.  Stevens,  10  N.  H. 
186;  Hopkins  v.  Far  well,  32  N.  H.  425 ;  Dillen- 
beck  v.  Dygert,  97  N.  Y.  303,  49  Am.  Rep. 
525. 

In  Stevens  v.  Hannan,  86  Mich.  305,  24 
Am.  St.  Rep.  125,  the  court  declared  that 
when  one  of  the  makers  before  maturity  has 
possession  of  the  instrument,  he  is  only  en- 
titled to  contribution  from  his  comakers,  and 
his  indorsee  cannot  succeed  to  any  greater 
rights,  as  the  face  of  the  paper  is  sufficient 
notice  tohim.  (See  also  Dillenbeck  v.  Dygert, 
97  N.  Y.  303,  49  Am.  Rep.  525,  to  a  like  effect.) 
Upon  a  rehearing  the  case  was  affirmed,  Ste- 
vens v.  Hannan,  8S  Mich.  13,  the  court  ad- 
mitting the  right  of  a  single  promisor  to 
reissue  paper  under  the  same  circumstances, 
but  distinguishing  the  case  of  a  joint  prom- 
isor; since  to  allow  a  reissue  in  such  a  case 
would  prejudice  the  rights  of  his  copromisors. 
who  arc  discharged  when  he  receives  the 
paper. 

Sec  also  the  application  of  an  analogous 
principle  in  the  case  of  payment  by  the 
drawer  at  maturity,  supra,  this  section. 

6.  Harmcr  v.  Steele,  4  Exch.  1;  Gordon 
v.  Wansey,  21  Cal.  77;  Walton  v.  Young,  26 
La.  Ann.  164.  Sec  Rcichert  v.  Kocrner,  54 
111.  306;  Mattix  v.  Leach  (Ind.  App.  1896),  43 
N.  E.  Rep.  969;  Savage  v.  Merle,  5  Pick. 
(Mass.)  85. 

6.  Sec  the  titles  Pavmknt;  MlSTAKK. 
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paid  upon  a  forged,  canceled,  or  altered  instrument,1  or  money  paid  upon  an 
instrument  by  mistake  to  a  person  who  has  no  right  to  demand  it,  maybe 
recovered  back.2 

Laches  after  Discovery  of  Mistake. — Where,  however,  the  payor  after  discovering 
the  mistake  has  been  guilty  of  laches,  whereby  the  condition  of  the  other  party 
is  changed  to  his  damage,  he  cannot  recover  back  the  payment.3 

Negligence. — Negligence  in  making  the  payment  will  not  of  itself  defeat  the 
i  Ight  of  recovery.4    But  where  the  payor  has  been  guilty  of  negligence,  and  a 


1.  Sheridan  v.  Carpenter,  61  Me.  83;  Welch 
" '.  Goodwin,  123  Mass.  71,  25  Am.  Rep.  24. 
See  the  title  Alteration  of  Instruments, 
vol.  2.  p.  268. 

Forged  Indorsement  or  Alteration — Recovery 
by  Drawee. — Money  paid  by  the  drawee  to  an 
innocent  holder  upon  a  forged  indorsement 
or  upon  a  bill  materially  altered  may  be  re- 
covered back.  Espy  v.  Cincinnati  Bank,  18 
Wall.  (U.  S.)  604;  Chicago  First  Nat.  Bank 
v.  Northwestern  Nat.  Bank,  152  111.  296,  43 
Am.  St.  Rep.  247;  McKleroy  v.  Southern 
Bank,  14  La.  Ann.  462,  74  Am.  Dec.  438;  St. 
Louis  Third  Nat.  Bank  v.  Allen,  59  Mo.  310; 
National  Bank  of  Commerce  v.  National 
Mechanics  Banking  Assoc.,  55  N.  Y.  211; 
Bank  of  Commerce  v.  Union  Bank,  3  N.  Y. 
230;  Canal  Bank  v.  Albany  Bank,  1  Hill  (N. 
Y.)  287;  Chambers  v.  Union  Nat.  Bank,  78 
Pa.  St.  205.  But  see  London,  etc.,  Bank  v. 
Bank  of  Liverpool  (1896),  1  Q.  B.  7,  where  a 
recovery  of  money  paid  upon  a  forged  in- 
dorsement was  denied,  and  Mathew,  J.,  said 
that  no  single  case  had  been  produced  in 
which,  where  money  had  been  paid  upon  a 
forged  indorsement  to  the  holder  of  it  in 
good  faith,  the  money  had  been  recovered 
back. 

Forgery  of  Drawer's  Name. — But  the  drawee 
is  supposed  to  know  the  drawer's  signature, 
and  it  has  been  held  that  he  cannot  recover 
money  paid  upon  a  bill  which  proves  to  have 
been  a  forgery  in  this  respect.  Price  v.  ' 
Neale,  3  Burr.  1354;  Chicago  First  Nat. 
Bank  v.  Northwestern  Nat.  Bank,  152  111. 
296,  43  Am.  St.  Rep.  247;  National  Park 
Bank  v.  New  York  Ninth  Nat.  Bank,  46  N. 
Y.  77,  7  Am.  Rep.  310. 

But  this  rule  has  been  denied  where  the 
payment  has  been  induced  by  fraud  prac- 
ticed upon  the  payor,  by  the  holder,  or  where 
the  holder  in  taking  the  bill  has  acted  neg- 
ligently, although  in  good  faith.  Quincy 
First  Nat.  Bank  v.  Ricker,  71  111.  439;  Na- 
tional Bank  of  North  America  v.  Bangs,  106 
Mass.  441,  8  Am.  Rep.  349;  Allen  v.  New 
York  Fourth  Nat.  Bank,  59  N  Y.  12;  Ellis  v. 
Ohio  L.  Ins.,  etc.,  Co.,  4  Ohio  St.  629. 

An  Acceptor  or  Payor  for  Honor  may  recover 
money  paid  upon  a  bill,  although  the  signa- 
ture was  not  genuine,  when  he  has  paid 
without  an  opportunity  of  inspecting  the 
bill,  Goddard  v.  Merchants'  Bank,  4  N.  Y. 
147;  or  has  paid  at  the  request  of  the 
holder,  Wilkinson  v.  Johnson,  3  B.  &  C.  428, 
10  E.  C.  L.  140. 

Forgeiy  of  Payor's  Signature. — Where  the 
drawee  of  a  bill  pays  upon  a  forged  accept- 
ance, he  has  been  held  precluded  from  recov- 
ery as  against  a  bona  fide  holder  to  whom 
payment  was  made,  as  he  was  bound  to  know 


his  own  signature.  Mather  v.  Maidstone,  18 
C.  B.  273,  86  E.  C.  L.  273. 

And  one  who  has  inspected  an  indorse- 
ment alleged  to  have  been  made  by  him,  and 
recognized  it  as  genuine,  cannot  recover 
back  money  paid  upon  it  if  it  proves  to  be 
a  forgery.  Lewis  v.  White's  Bank,  27  Hun 
(N.  Y.)  396. 

But  even  this  principle  is  not  universal; 
and  where  the  payor  pays  a  note  supposing 
it  to  have  been  signed  by  himself,  he  may  re- 
cover the  amount  where  he  has  been  misled 
by  fraud  or  misrepresentation,  or  where  the 
holder  has,  through  his  own  fraud,  taken  the 
paper  under  circumstances  of  suspicion, 
without  inquiry.  Welch  v.  Goodwin,  123 
Mass.  71,  25  Am.  Rep.  24. 

2.  Carpenter  v.  Northborough  Nat.  Bank, 
123  Mass.  66. 

So  where  a  note  is  paid  by  a  discharged 
indorser  who,  under  a  mistake  of  fact,  sup- 
posed that  he  was  liable,  the  amount  may  be 
recovered.  Talbot  v.  National  Bank,  129 
Mass.  67,  37  Am.  Rep.  302;  Brown  v.  Wil- 
liams, 4  Wend.  (N.  Y.)  360. 

3.  Fraker  v.  Little,  24  Kan.  599,  36  Am. 
Rep.  262;  Welch  v.  Goodwin,  123  Mass.  71, 
25  Am.  Rep.  24. 

Any  Delay  Sufficient  to  Defeat  Recovery. — In 
London,  etc.,  Bank  v.  Bank  of  Liverpool 
(1896),  1  Q.  B.  7,  it  was  held  that  where  pay- 
ment had  been  made  upon  a  forged  indorse- 
ment upon  a  bill,  and  the  forgery  was  not 
discovered  until  several  months  afterwards, 
the  payor  could  not  recover  the  money  back. 
In  delivering  judgment,  Mathew,  J.,  said: 
"  If  the  mistake  is  discovered  at  once,  it  may 
be  the  money  can  be  recovered  back; 
but  if  it  be  not,  and  the  money  is  paid 
in  good  faith,  and  is  received  in  good  faith, 
and  there  is  an  interval  of  time  in  which  the 
position  of  the  holder  may  be  altered,  the 
principle  seems  to  apply  that  money  once 
paid  cannot  be  recovered  back.  *  *  *  The 
acceptor  may  pay  the  bill,  and  discover  on 
the  same  day  that  the  bill  is  a  forgery,  and 
so  inform  the  holder  of  it,  so  that  the  holder 
would  have  time  to  give  notice  of  dis- 
honor to  the  other  parties  to  the  bill;  but 
even  in  such  a  case  it  is  manifest  that  the 
position  of  a  man  of  business  may  be  most 
seriously  compromised  even  by  the  delay  of 
a  day.  Now  that  clear  rule  is  one  that  ought 
not  to  be  tampered  with.  It  is  one  of  the 
few  rules  of  business  which  is  perfectly  clear 
and  distinct  at  present,  and,  as  it  seems  to 
me,  it  is  unimpeachable." 

4.  Lawrence  v.  American  Nat.  Bank,  54  N. 
Y.  432;  National  Bank  of  Commerce  v.  Na- 
tional Mechanics'  Banking  Assoc.,  55  N.  Y. 
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Cancellation  or  Destruction. 


recovery  if  permitted  would  throw  the  loss  upon  an  innocent  party,  the  negli- 
gence constitutes  a  bar.1 

3.  Novation,  Satisfaction,  and  Release. — A  bill  of  exchange  or  promissory  note 
may  be  discharged  by  the  act  of  the  parties  by  novation,2  accord  and  satisfac- 
tion,3 and  by  a  release  from  the  holder  to  the  party  ultimately  liable,  the 
acceptor  or  maker.4  But  it  must  be  remembered  that  no  agreement  between 
the  parties,  whether  founded  upon  consideration  or  under  seal,  can  attach  to 
the  instrument  so  as  to  affect  the  rights  of  a  bona  fide  holder,  without  notice, 
who  takes  the  instrument  before  maturity.5 

4.  Cancellation  or  Destruction. — The  cancellation  of  a  bill  or  note  by  the 
holder  or  with  his  consent,  whether  this  is  effected  by  the  destruction  of  the 
instrument,6  or  by  writing  or  stamping  words  or  lines  upon  its  face,  provided 
the  instrument,  by  its  condition,  shows  that  it  has  been  canceled,  is  a  dis- 
charge.7 


1.  Keener  on  Quasi  Contracts,  71.  See 
also  Scholey  v.  Ramsbottom,  2  Campb.  485. 

2.  See  the  title  Novation. 

3.  See  the  title  Accord  and  Satisfaction, 
vol.  1,  p.  408. 

4.  See  the  title  Release. 

A  Covenant  Never  to  Sue  the  Maker  or  Ac- 
ceptor will  operate  as  a  discharge  of  the  cove- 
nantee, and  also  of  drawers  and  indorsers. 
Story  on  Promissory  Notes,  §408;  2  Daniel 
on  Neg.  Instr.,  §  1291;  Decorah  First  Nat. 
Rank  v.  Day,  64  Iowa  118;  Brown  v.  Wil- 
liams, 4  Wend.  (N.  Y.)  360.  But  it  will  not 
discharge  one  jointly  liable  with  the  cove- 
nantee. Dean  v.  Newhall,  8  T.  R.  168.  See 
Wood  v.  Brett,  9  Grant's  Ch.  (U.  C.)  452; 
Elgin  City  Banking  Co.  v.  Self  (Tex.  Civ. 
App.  1896),  35  S.  W.  Rep.  953. 

Renunciation  of  Waiver. — Where  the  holder, 
at  or  after  the  maturity  of  the  instrument, 
absolutely  and  unconditionally  renounces 
his  rights  against  the  acceptor  or  maker,  the 
instrument  is  discharged;  but,  unless  the 
paper  is  surrendered,  the  renunciation  must 
be  in  writing.  The  liability  of  any  party 
may  likewise  be  renounced  either  before,  at, 
©rafter  maturity.  English  Bills  of  Exchange 
Act,  §  62. 

Except  as  to  the  clause  requiring  the 
renunciation  to  be  in  writing,  this  is  but 
an  enactment  of  the  common-law  rule  as  ex- 
pounded in  the  English  courts.  Foster  v. 
Dawber.  6  Exch.  839:  Cook  v.  Lister,  32  L. 
J.  C.  P.  121;  Whatley  v.  Tricker,  1  Campb. 
35.  In  Byles  on  Bills  (Wood's  ed.)  199,  it  is 
said:  "It  is  a  general  rule  of  law  that  a  sim- 
ple contract  may,  before  breach,  be  waived 
or  discharged  without  a  deed  and  without 
consideration,  but  after  breach  there  can  be 
no  discharge  except  by  deed  or  upon  suffi- 
cient consideration.  To  this  rule  it  has  been 
repeatedly  held  that  contracts  on  bills  of  ex- 
change form  an  exception,  and  thai  the  lia- 
bility of  the  acceptor  or  other  party  remote  or 
Immediate,  though  complete,  may  be  dis- 
charged by  an  express  renunciation  of  his 
claim  on  the  part  of  the  holder,  without  con- 
•idcration."  This  statement  of  the  law  is 
expressly  approved  in  Foster  v.  Dawber,  6 
Exch.  839,  and  the  same  rule  prevails  in 
France  and  is  recognized  in  the  countries 
where  the  civil  law  is  followed.  See  Chalmers 
on  Bills  (5th  ed.)  212,  citing  Nougicr  Lcttrcs 
de  Change,  1043-1052. 


But  in  Bragg  v.  Danielson,  141  Mass.  195, 
this  distinction  is  denied,  and  it  is  stated  that 
no  exception  is  recognized  in  Massachusetts 
when  the  note  is  not  surrendered.  To  the 
same  effect  are:  Henderson  v.  Henderson, 
21  Mo.  379;  Crawford  v.  Millspaugh,  13 
Johns.  (N.  Y.)  87;  Seymour  v.  Minturn, 
17  Johns.  (N.  Y.)  169,  8  Am.  Dec.  380;  Kid- 
der v.  Kidder,  33  Pa.  St.  268.  See  also  Car- 
rier v.  Jones,  68  N.  Car.  127;  and  the  note  to 
Foster  v.  Dawber,  6  Exch.  839,  in  the  Ameri- 
can edition  edited  by  Hare  and  Wallace. 

Renunciation  Accompanied  by  Surrender. — 
When,  however,  the  renunciation  is  accom- 
panied by  the  surrender  of  the  bill  or  note 
by  the  holder  to  the  acceptor  or  maker,  at  or 
after  maturity,  the  instrument  is  of  course 
extinguished.  Sherman  v.  Sherman,  3  Ind. 
337;  Hale  v.  Rice,  124  Mass.  292;  2  Parsons 
on  Bills  235.  See  Miller  v.  Tharel,  75  N. 
Car.  148;  Edwards  v.  Campbell,  23  Barb.  (N. 
Y.)423. 

5.  2  Parsons  on  Bills  236;  Dodd  v.  Edwards, 

2  C.  &  P.  602,  12  E.  C.  L..283,  per  Tenter- 
den,  C.  J.  See  Ingham  v.  Primrose,  7  C.  B. 
N.  S.  82,  97  E.  C.  L.  82. 

6.  Scholey  v.  Ramsbottom,  2  Campb.  485; 
District  of  Columbia  v.  Cornell,  130  U.  S. 
655. 

Where  the  holder  of  a  negotiable  instru- 
ment has  voluntarily  destroyed  it.,  he  cannot 
introduce  secondary  evidence  of  its  contents. 
Blade  v.  Noland,  12  Wend.  (N.  Y.)  173,  27 
Am.  Dec.  126.    See  also  the  title  Lost  Papers. 

7.  Yglesias  v.  River  Plate  Mercantile  Bank 

3  C.  P.  Div.  60;  District  of  Columbia  v.  Cor- 
nell, 130  U.  S.  655. 

A  Surrender  of  a  Note  by  the  holder  to  the 
maker  after  maturity  has  been  held  to  amount 
to  a  cancellation  of  the  instrument.  Ed- 
wards v.  Campbell,  23  Barb.  (N.  Y.)  423. 
Sec  Bartrum  v.  Caddy.  9  Ad.  &  El.  275,  36 
E.  C.  L.  138,  1  Perry  3207. 

Where  thoCancellation  is  Not  Apparent,  and  the 
bill  is  negotiated  to  a  bona  fule  holder  for  value 
before  maturity,  the  latter  may  recover  upon 
the  instrument.  Ingham  7'.  Primrose,  7  C. 
B.  N.  S.  82,  97  E.  C.  I..  82,  explained  in  Bax- 
cndale  v.  Bennett.  3  Q,  B.  Div.  525. 

Ratifies,  ion  of  Cancellation. — Where  an  ac- 
ceptor canc  els  his  acceptance  without  author- 
ity, it  seems  that  the  holder,  by  noting  the 
bill  for  nonacceptancc,  assents  to  the  can- 
cellation.   Bcniinck  v.  Dorrien,  (>  Fast  199. 
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The  Liability  of  Any  Party  to  the  instrument  may  likewise  be  discharged  by  the  inten- 
tional cancellation  of  his  signature  by  the  holder  or  his  agent  ;  and  all  parties, 
to  whom  the  party  discharged  would  have  been  liable  are  also  discharged.1 
Thus  the  cancellation  of  the  signature  of  the  acceptor  discharges  the  bill,  and 
is  a  cancellation  of  the  instrument.2 

Cancellation  by  Mistake. — A  cancellation  either  of  the  instrument  or  of  the  name 
of  a  party  thereto,  made  unintentionally,  or  by  mistake,  or  without  the  holder's 
authority,  is  not  a  discharge.3 

5.  Alteration. — The  material  alteration  of  a  bill  or  note  without  the  con- 
sent of  all  the  parties  liable  thereon  extinguishes  all  liability  upon  the  instru- 
ment as  against  the  nonconsenting  parties.4 

6.  Discharge  by  Operation  of  Law — Merger. — If  judgment  be  recovered  upon 
a  bill  or  note,  the  instrument  is  thereby  extinguished  as  between  the  plaintiff 
and  defendant,  according  to  the  doctrine  of  merger.5  But  without  satisfaction 
the  instrument  is  not  extinguished  as  between  the  plaintiff  and  parties  prior 
and  subsequent  to  the  defendant,6  or  between  the  defendant  and  a  party  prior 
to  the  plaintiff.7 

Taking  a  Security  of  a  Higher  Nature,  as  an  instrument  under  seal,  extinguishes  the 
instrument  by  merger  as  between  the  parties,  but  does  not  affect  the  liability 
of  other  parties  to  the  instrument.8 

Extinguishment  by  Legacy  or  Appointment  as  Executor. — The  bequest  of  a  note  to  the 
maker  by  the  holder  is  said  to  be  an  extinguishment,9  and  so  by  the  common 
law  is  the  appointment  of  the  maker  as  executor  of  the  holder.10 

The  Discharge  in  Bankruptcy  or  Insolvency  of  the  maker  under  the  laws  of  the  state 
where  the  contract  is  made  or  payable  is  a  discharge  of  the  liability  of  the 
bankrupt  or  insolvent,  but  not  of  other  parties.11 


1.  See  supra,  this  title,  Negotiation  by  In- 
dorsement— Right  to  Strike  Out  Indorsements. 

2.  Cancellation  of  Acceptor's  Name. — Sweet- 
ing v.  Halse.  9  B.  &  C.  365,  17  E.  C.  L.  394; 
Ralli  v.  Dennistoun,  6  Exch.  483. 

3.  Raperv.  Birkbeck,  15  East  17;  Wilkinson 
v.  Johnson,  3  B.  &  C.  428,  10  E.  C.  L.  140; 
Novelli  v.  Rossi,  2  B.  &  Ad.  757,  22  E.  C.  L. 
176;  Warwick  v.  Rogers,  5  M.  &  G.  340,  44 
E.  C.  L.  184;  Prince  v.  Oriental  Bank  Corp., 
L.  R.  3  App.  325-. 

"When  a  Receipt  in  Full  has  been  written  upon 
a  note,  and  the  note  surrendered  to  the  maker, 
the  transaction  having  taken  place  through 
mistake,  the  maker  is  not  discharged,  and 
the  holder  may  maintain  an  action  against 
the  maker  on  the  instrument  although  it  has 
not  been  returned  to  him.  Atkinson  v.  Gould, 
8  Nova  Scotia  482.  See  generally  the  title 
Receipts. 

Liability  of  Agent  Cancelling  without  Au- 
thority.— Where  the  holder's  agent  for  collec- 
tion cancels  a  bill  without  authority,  and  the 
holder,  who  has  received  the  bill  back,  there- 
upon brings  an  action  against  the  acceptors, 
but  fails  to  recover,  owing  to  the  supervening 
bankruptcy  of  the  acceptors,  the  agent  is 
liable  to  his  principal  for  the  amount  of  the 
bill;  but  he  is  entitled  to  the  assignment  of 
the  rights  of  the  holder  against  the  drawers 
of  the  bill.  Bank  of  Scotland  v.  Dominion 
Bank  (1891),  App.  592. 

4.  For  a  detailed  treatment  of  the  subject 
of  alteration  of  bills  and  notes  in  all  its 
aspects,  see  the  title  Alteration  of  Instru- 
ments, vol.  2,  p.  181.  See  also  supra,  this 
title,  Effect  of  Fraud,  Duress,  or  Misappropri- 
ation on  Holder' s  Rights. 


6.  See  the  title  Merger  for  a  full  discus- 
sion of  this  topic. 

6.  Claxton  v.  Swift,  2  Show.  441;  Byles  on 
Bills  (Wood's  ed.)  239. 

Issuing  Execution  upon  the  judgment  ob- 
tained against  one  party  does  not  extinguish, 
the  liability  of  the  other  parties.  Porter  v. 
Ingraham,  10  Mass.  88;  Byles  on  Bills 
(Wood's  ed.)  239. 

Discharging  a  Party  from  Execution  under  a. 
ca.  sa.  does  not  discharge  prior  parties. 
Hayling  v.  Mullhall,  2  W.  Bl.  1235. 

See  the  title  Merger,  as  to  the  effect  of 
judgment  against  one  of  several  joint  or  joint 
and  several  promisors. 

7.  Tarleton  v.  Allhusen,  2  Ad.  &  El.  32, 
29  E.  C.  L.  20;  Byles  on  Bills  (Wood's  ed.) 
239- 

8.  See  the  title  Merger. 

9.  Story  on  Promissory  Notes,  §  407.  See 
the  title  Legacies  and  Devises. 

10.  Freakley  v.  Fox,  9  B.  &  C.  130,  17  E.  C. 
L.  342. 

Making  Prior  Indorser  Executor. — The  fact 
that  the  holder  makes  a  prior  indorser  of  a 
note  executor  releases  subsequent  indorsers. 
Jenkins  v.  Mackenzie,  6  U.  C.  Q.  B.  544. 

But  this  rule  is  not  recognized  in  equity, 
and  is  changed  by  statute  or  judicial  decision 
in  most  of  the  United  States.  See  the  title  Ex- 
ecutors and  Administrators. 

11.  Ex  p.  Jacobs,  L.  R.  10  Ch.  211;  In  re 
Joint  Stock  Discount  Co.,  L.  R.  10  Eq.  Ii; 
Story  on  Promissory  Notes,  §  407. 

See  also  the  titles  Insolvency  and  Bank- 
ruptcy; Assignments  for  the  Benefit  of 
Creditors,  vol.  3,  p.  154. 

The  maker  of  a  promissory  note,  who  has. 
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7.  Discharge  of  Illdorsers  as  Sureties — How  Far  Indorsers  Deemed  Sureties. — Each 
indorser  upon  a  bill  of  exchange  or  promissory  note  is  prima  facie  bound 
to  indemnify  each  subsequent  party  to  the  instrument,  and  has  a  right  to  be 
indemnified  by  each  prior  party  thereto;1  and  unless  the  real  relation  of 
an  indorser  towards  a  prior  party  is  different  from  that  which  appears  upon 
the  face  of  the  instrument,  as  may  be  the  fact  in  the  case  of  accommodation 
paper,2  such  indorser  is  entitled  to  demand  that  no  dealings  shall  be  had 
between  the  holder  and  any  prior  party  which  shall  impair  his  right  to  resort  to, 
and  be  indemnified  by,  such  prior  party.3  For  this  purpose  and  to  this  extent 
the  relations  of  suretyship  exist  between  the  parties  to  negotiable  paper,  the 
acceptor  or  maker  being  the  principal  debtor,  and  then  the  drawer  and  indorsers, 
in  the  order  in  which  their  names  appear  upon  the  instrument.4  And  the 
principles  of  the  law  apply  in  favor  of  indorsers  as  to  the  discharge  of  sureties 
by  dealings  between  the  creditors  and  the  principal  debtor.  There  is  nothing 
peculiar  in  the  application  of  these  principles  to  the  case  of  parties  to  bills 
and  notes,  and  the  reader  is  referred  for  a  full  consideration  to  the  discussion 
of  the  law  of  suretyship  elsewhere  in  this  work.5  The  leading  principles  will, 
however,  be  stated  here  as  applicable  to  negotiable  paper. 

Discharge  of  Indorser  by  Time  Given  to  Antecedent  Party. — Where,  without  the  con- 
sent of  subsequent  indorsers,  or  without  expressly  reserving  his  rights  against 
them,  the  holder  of  a  bill  or  note  enters  into  a  binding  agreement  to  give 
time  to  the  acceptor  or  maker,  or  to  a  prior  indorser,  this  discharges  the 
subsequent  indorsers.6  But  giving  time  to  an  indorser  does  not  discharge 
prior  parties.7  The  agreement  to  give  time,  in  order  to  operate  as  a  dis- 
charge, must  be  a  binding  agreement;8  it  must  be  definite  and  fixed  in 


been  discharged  in  bankruptcy  and  is  under 
no  legal  obligation  to  pay  it,  cannot  purchase 
the  instrument  and  enforce  it  against  his 
sureties  on  the  note.  Mattix  v.  Leach  (Ind. 
App.  1896),  43  N.  E.  Rep.  969. 

1.  Macdonald  v.  Whitfield,  L.  R.  8  App. 
733;  M'Donald  v.  Magruder,  3  Pet.  (U.  S.) 
470;  Madison  Square  Bank  v.  Pierce,  137 
N.  Y.  444,  33  Am.  St.  Rep.  751. 

See  also  supra,  this  title,  Liabilities  of 
Parties — Drawer  and  Indorsers — Order  of  Lia- 
bility ;  and  the  title  Accommodation  Paper, 
vol.  i,  pp.  356,  375. 

2.  See  the  title  Accommodation  Paper, 
vol.  1,  p.  334. 

Parol  to  Prove  Real  Relation  of  Parties.— It 
has  already  been  stated  that  parol  evidence 
is  admissible  to  prove  the  real  relation  of 
parties  to  a  bill  or  note,  although  that  rela- 
tion differs  from  the  relation  dcducible  from 
the  position  of  the  names  upon  the  paper. 
See  supra,  this  title,  Liabilities  of  Parties — 
Drawer  and  Indorsers  ;  and  the  title  Accom- 
modation Pater,  vol.  1,  p.  343. 

3.  See  Ross  v.  Jones,  22  Wall.  (U.  S.)  587; 
Drown  v.  Williams,  4  Wend.  (N.  Y.)  366. 

4.  Clarke  v.  Devlin,  3  B.  iSi  P.  363;  Cook 
v.  Lister.  13  C.  B.  N.  S.  543,  106  E.  C.  L.  543, 
32  I..  J.  C.  P.  121,  per  Willcs,  J. ;  Ross  v.  Jones, 
22  Wall.  (U.  S.)  593;  Brown  v.  Williams,  4 
Wend.  (N.  Y.)  360;  Ncwcomb  v.  Raynor,  21 
Wrnd.  (N.  Y.)  108,  34  Am.  Dec.  219. 

Tho  Same  Caniei  that  will  Dinch&rge  a  8uroty 
will  discharge  an  indorser.  Smith  v.  Rice, 
17  Mo.  505,  72  Am.  Dec.  281. 

The  contract  of  an  indorser,  like  that  of  a 
•urety  or  guarantor,  is  to  answer  for  the  de- 
fault of  tine  who,  as  principal,  is  bound  to 
pay  or  perform  the  duty;  and  in  whatsoever 
form  his  undertaking  may  be,  he  will  be  dis- 


charged by  a  change  of  the  contract  to  his 
prejudice  and  without  his  consent.  Perry  v. 
Armstrong,  39  N.  H.  583,  per  Bellows,  J. 

5.  See  the  title  Suretyship. 

6.  Time  Given  to  Prior  Party  Discharges  In- 
dorsers— England. — English  v.  Darley,  2  B.  & 
P.  61;  Latham  v.  Chartered  Bank  of  India, 
L.  R.  17  Eq.  205;  Badnall  v.  Samuel,  3  Price 
521. 

Canada. — Desrosiers  v.  Guerin,  21  L.  C.  Jur. 
96;  Arthurs.  Lier,8  U.C.C.P.tSo;  Vankough- 
net  v.  Mills,  5  Grant's  Ch.  (U.  C.)  653. 

United  States.— U.  S.  Bank  v.  Hatch,  6  Pet. 
(U.  S.)  250;  Ross  v.  Jones,  22  Wall.  (U.  S.) 
588;  Uniontown  Bank  v.  Mackey.  140  U.  S. 
220. 

Illinois. — Warner  v.  Campbell,  26  HI.  282. 

Louisiana. — Millaudon  v.  Arnous,  3  Martin 
N.  S.  (La.)  596. 

Massachusetts. — Veazie  v.  Carr,  3  Allen 
(Mass.)  14. 

Missouri. — Smith  v.  Rice,  27  Mo.  505,  72 
Am.  Dec.  281. 

New  Hampshire. — Perry  v.  Armstrong,  39 
N.  H.  583. 

New  York. — Hubbly  v.  Brown,  16  Johns. 
(N.  Y.)  73;  Wood  v.  Jefferson  County  Bank, 
9  Cow.  (N.  Y.)  194;  Scoville  v.  Landon, 50- 
N.  Y.  686. 

North  Carolina. — Yancey  v.  Littlejohn,  2 
Hawks  (N.  Car.)  525. 

Pennsylvania. — Walters  v.  Swallow,  6 
Whart.  (Pa.)  446. 

Wisconsin.  —  Hamilton  v.  Prouty,  50  Wis. 
592.  36  Am.  Rrp.  866. 

For  a  Further  Discumion  of  this  whole  sub- 
ject, sre  the  title  Suretyship, 

7.  Claridge  v.  Dalton.  4  M.  &  S.  226. 

8  Agrcoment  mtut  Be  Binding.  —  Philprt  v. 
Briant,  4  Bing.  717,  is  E.  C.  L.  t9b[  M'lr- 
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extent,1  and  founded  upon  a  legal  consideration.8  A  mere  delay  or  forbear- 
ance to  sue  does  not  discharge  indorsers.3  The  acceptance  by  the  holder 
from  the  acceptor  or  maker,  without  the  indorser's  consent,  of  a  new  security 
for  an  extended  period  in  lieu  of  the  instrument  upon  which  the  indorser  is 
liable,  operates  to  discharge  the  indorser.4  If,  in  giving  time  to  the  maker  or 
acceptor,  the  holder  expressly  reserves  his  rights  against  subsequent  parties, 
the  latter  are  not  discharged.5 

Release  of  Prior  Parties. — A  release  of,  or  composition  with,  the  acceptor,  maker, 
or  a  prior  indorser,  without  the  assent  of  subsequent  indorsers,  discharges  them 
from  liability.0 

By  Release  of  Securities. —The  surrender  by  the  holder  of  a  bill  or  note  of  any 
security  which  he  has  received  from  the  acceptor  or  maker  for  the  payment  of 
the  instrument  operates  as  a  discharge  of  indorsers  to  the  amount  of  the  secu- 
rity so  surrendered.7 

8.  Discharge  of  Joint  Parties. —The  release  of  one  joint  party  to  a  bill  or 
note — acceptor,  maker,  drawer,  or  indorser — is  a  discharge  of  all  the  joint 
parties.8 

One  joint  Party  a  Surety. — When  one  of  several  joint  parties  is,  as  to  the  others, 
a  surety,  a  release  or  agreement  to  give  time  to  the  principal,  with  knowledge 
of  the  relations  between  the  parties,  discharges  the  surety.9 

The  Release  hy  Operation  of  Law  of  a  prior 
party,  as  by  a  discharge  in  bankruptcy,  does 
not  discharge  subsequent  parties.  Ex  p. 
Jacobs,  L.  R.  10  Ch.  211. 

But  it  has  been  held  that  discharging  a 
prior  indorser  by  the  holder's  making  him  his 
executor,  releases  subsequent  indorsers. 
Jenkins  v.  Mackenzie,  6  U.  C.  Q.  B.  544. 

Indorser's  Discharge  not  Affected  hy  Waiver. — 
The  indorser's  discharge  by  the  release  of  the 
maker  is  not  affected  by  the  fact  that,  at  the 
maturity  of  the  note,  the  indorser  waives  de- 
mand, notice,  and  protest.  Union  Nat.  Bank 
v.  Grant,  48  La.  Ann.  18. 

7.  Discharge  by  Release  of  Securities. — Spring 
v.  George,  50  Hun  (N.  Y.)  227:  Haslett  v. 
Ehrich,  I  Nott  &  M.  (S.  Car.)  116;  Plankin- 
ton  v.  Gorman  (Wis.  1896),  67  N.  W.  Rep. 
1128;  Mellish  v.  Green,  5  Grant's  Ch.  (U.  C.) 
655.    See  Guild  v.   Butler,  127  Mass.  386, 

5  Rep.  15;  Otis  v.  Von  Storch,  15  R.  I.  41; 
Canadian  Bank  of  Commerce  v.  Northwood, 
140m.  Rep.  207.  And  see  the  title  Suretyship. 

8.  Joint  Parties. — Nicholson  v.  Revill,  4  Ad. 

6  El.  675,  31  E.  C.  L.  166;  Story  on  Promis- 
sory Notes,  §  425.  And  see  the  title  Release. 

Intention  Controlling. — But  where  it  affirma- 
tively appears  that  a  release  of  one  of  several 
joint  makers  of  a  joint  and  several  note  did 
not  contemplate  the  discharge  of  the  remain- 
ing makers,  it  will  be  regarded  as  no  more 
than  a  covenant  not  to  sue,  and  will  not 
effect  their  discharge.  Elgin  City  Banking 
Co.  v.  Self  (Tex.  Civ.  App.  1896),  35  S.  W. 
Rep.  953;  Merchants'  Nat.  Bank  v.  McAnulty 
(Tex.  Civ.  App.  1895),  31  S.  W.  Rep.  1091. 
See  Wood  v.  Brett,  9  Grant's  Ch.  (U.  C.)  452. 

9.  Release  of  Joint  Party  with  Knowledge  of 
Suretyship. —Irvine  v.  Adams,  48  Wis.  468,  33 
Am.  Rep.  817;  Perley  v.  Loney,  17  U.  C.  Q. 
B.  279.  See  the  title  Accommodation  Paper, 
vol.  1,  p.  378. 

Aliter  where  the  fact  of  suretyship  does  not 
appear  on  the  face  of  the  instrument,  and  is 
not  known  to  the  suretv.  Bonnell  v.  Prince 
(Tex.  Civ.  App.  1895),  32  S.  W.  Rep.  S55. 
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more  v.  Powell,  12  Wheat.  (U.  S.)  554;  Wil- 
liams v.  Smith,  48  Me.  135. 

1.  Definite  in  Extent. — Miller  v.  Stem,  2  Pa. 
St.  286.  See  Brooks  v.  Allen,  62  Ind.  401; 
Hamilton  v.  Prouty,  50  Wis.  592,  36  Am.  Rep. 
866. 

2.  Consideration  Necessary. — Philpot  v.  Bri- 
ant,  4  Bing.  717,  15  E.  C.  L.  126;  M'Lemore 
v.  Powell,  12  Wheat.  (U.  S.)  554;  De  Witt  v. 
Bigelow,  11  Ala.  480;  Brooks  v.  Allen,  6a 
Ind.  401;  Bagley  v.  Buzzell,  19  Me.  88; 
Planters'  Bank  v.  Sillman,  2  Gill  &  J.  (Md.) 
230.    See  further  the  title  Suretyship. 

3.  Mere  Delay  No  Discharge. — Ross  v.  Jones, 
22  Wall.  (U.  S.)  576.  And  see  the  title  Accom- 
modation Paper,  vol.  1,  p.  377,  note.  See 
also  Carpenter  v.  McLaughlin,  12  R.  I.  270, 
34  Am.  Rep.  638;  Thompson  v.  McDonald,  17 
U.  C.  Q.  B.  304. 

4.  Taking  New  Security  as  Substitute.  —  Petty 
v.  Cooke,  L.  R.  6  Q.  B.  794;  Okie  v.  Spencer, 
2  Whart.  (Pa.)  253,  30  Am.  Dec.  251. 

New  Security  as  Collateral  Merely. — The 
mere  taking  of  a  new  instrument  as  collateral 
security  for  payment,  without  any  suspen- 
sion of  the  holder's  remedies,  or  definite 
agreement  for  extension,  does  not  amount  to 
a  discharge.  Pring  v.  Clarkson,  1  B.  &  C. 
14,  8  E.  C.  L.  7;  Ripley  v.  Greenleaf ,  2  Vt.  129. 

5.  Reservation  of  Rights  against  Indorsers. — 
Sohier  v.  Loring,  6  Cush.  (Mass.)  537:  Hagey 
v.  Hill,  75  Pa.  St.  108,  15  Am.  Rep.  583; 
Wood  v.  Brett,  9  Grant's  Ch.  (U.  C.)  452; 
Canadian  Bank  of  Commerce  v.  Northwood, 
14  Ont.  Rep.  207. 

6.  Release  of,  or  Composition  with,  Prior  Par- 
ties.—  Union  Nat.  Bank  v.  Grant,  48  La.  Ann. 
18;  Lynch  v.  Reynolds,  16  Johns.  (N.  Y.)4i; 
Brown  v.  Williams,  4  Wend.  (N.  Y.)  360; 
Newcomb  v.  Raynor,  21  Wend.  (N.  Y.)  108,  34 
Am.  Dec.  219;  Mellish  v.  Green,  5  Grant's 
Ch.  (U.  C.)&55;  Story  on  Promissory  Notes, 
§§  423,  426.    And  see  the  title  Release. 

Release  of  Subsequent  Party. — But  the  release 
of  the  payee  of  a  note  does  not  discharge  the 
maker.    Carstairs  v.  Rolleston   ;  Taunt.  551. 
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By  Thkodor  Megaarden. 

I  Definitions,  509. 
IL  Issuing  Bills  of  Lading,  510. 

1.  Duty  of  Carrier  to  Issue,  510. 

2.  Time  of  Issuing,  511. 

3.  By  Whom  Issued,  512. 

m.  Form,  Contents,  and  Execution,  513. 

1.  Execution  in  Triplicate,  513. 

2.  Contents,  513. 

3.  Execution  and  Delivery,  513. 

a.  Signature,  513. 

b.  Delivery,  514. 

IV.  Assent  of  Consignor,  515. 

1 .  In  General,  515. 

2.  Necessity  and  Effect  of  Assent,  515. 

3.  How  Given,  515. 

a.  By  Signing  the  Instrument,  515. 

b.  By  Receiving  and  Retaining  the  Instrument,  516. 

(1)  In  General,  516. 

(2)  View  that  Assent  is  Conclusively  Presumed  from  Acceptance,  516. 

(a)  General  Rule,  516. 

(b)  Circumstances  Rebutting  Presumption  of  Assent,  517. 

(c)  Receiving  Bill  after  Shipment  of  Goods  under  Oral  Con- 

tract,  517. 

(3)  View  that  Possession  of  Bill  by  Shipper  Is  Prima  Facie  Evidence  of 

Assent,  5 1 9. 

(4)  View  that  Assent  Is  a  Question  of  Fact,  519. 

c.  By  Acceptance  of  Instrument  with  Knowledge  of  Contents,  520. 

d.  By  Making  Out  the  Instrument,  520. 

4.  Assent  to  Conditions  on  Back  of  Instrument,  521. 

V.  Force  and  Effect,  521. 

1.  Functions  of  Hills  of  Ijtding — Receipt  and  Contract,  521. 

2.  As  Evidence,  522. 

a.  In  General,  522. 

b.  Of  What  Facts  Evidence,  522. 

(1)  General  Rule,  522. 

(2)  Of  the  Shipment,    Description,    Quantity,  and  Condition  of  the 

Goods,  522. 

(3)  Of  'I'?  Ownership  of  the  Goods,  525. 

(4)  Of  the  Terms  of  the  Contract,  525. 

C.  Admissibility  of  Parol  Evidence  to  Vary  or  Contradict,  525. 

( 1 )  General  Rule,  525. 

(2)  Receipt  Clauses,  526. 

(a)  General  Rule,  526. 

(b)  Modifying  Effect  of  Doctrine  of  Estoppel,  531. 
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aa.  In  General,  531. 

bb.  Estoppel  of  the  Master  of  a  Vessel,  531. 
cc.  Estoppel  of  Shipowner  or  Carrier,  531. 
(aa)  General  Rule,  531. 

(bb)  Bills  Issued  without  Receiving  Goods,  532. 
(cc)  Bills  for  Quantity  Larger  than  Shipped,  535. 
(dd)  Bills  Acknowledging  Payment  of  Freight  Not 
in  Fact  Paid,  536. 

(3)  The  Presumptions  as  to  Ownership ,  536. 

(4)  Contractual  Stipulations,  536. 

(a)  General  Rule,  536. 

(b)  Application  of  the  Rule,  537. 

aa.  In  General,  537. 

bb.  Bills  Not  Delivered  to  Consignor,  538. 

cc.  Bills  Delivered  after  Shipment  under  Oral  Agreement, 

538. 

dd.  Express  Stipulations  in  Bill,  539. 
ee.  Implied  Obligations  of  Bill,  540. 

ff.  Ifi  Controversies  between  Strangers,  or  Parties  and 
Strangers  to  Instrument,  543. 

(c)  Limitations  of  and  Exceptions  to  the  Rule,  543. 

aa.  Evidence  of  Fraud  or  Mistake,  543. 
bb.  Evidence  to  Explain  Ambiguities,  543. 
cc.  Evidence  of  Usage  or  Ctistom,  544. 
dd.  Evidence  of  Supplementary  Parol  Contract,  545. 

VL  Negotiability,  545. 

1.  In  General,  545. 

2.  As  Symbols  of  Property,  546. 

a.  General  Rule,  546. 

b.  Who  7nay  Transfer,  546. 

c.  Mode  of  Transfer,  546. 

d.  Transfer  as  Collateral  Security,  548. 

e.  Duration  of  Negotiability,  548. 

f.  Limitations  of  Negotiability,  549. 

g.  Rights  of  Bona  Fide  Purchasers,  549. 

(1)  General  Rule,  549. 

(2)  Purchasers  of  Lost  or  Stolen  Bill,  550. 

(3)  Purchasers  of  Bills  Delivered  by  Carrier  to  Person  without  Title, 

550. 

(4)  Purchasers  of  Bills  Obtained  from  Owner  by  Fraud,  5  50. 

(5)  Purchasers  from  Agent  of  Owner,  550. 

(6)  Exceptions  to  and  Limitations  of  Rule,  550. 

(a)  In  General,  550. 

(b)  Transfer  by  Apparent  Owner,  551. 

aa.  In  General,  551. 

bb.  By  Consignee  Invested  with  Apparent  Ownership,  551. 
cc.  By  Agent  of  Owner,  551. 

(c)  Transfer  by  Fraudulent  Vendee,  551. 

(7)  Successive  Transfers  of  Different  Parts  of  Bill,  552. 

(8)  Successive  Transfers  of  Bill  and  of  Goods,  553. 

3.  As  Evidence  of  the  Contract  for  Carriage,  553. 

4.  Statutory  Provisions,  554. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  CARRIERS,  Encyclopaedia  of  Pleading  and 
Practice,  vol.  3,  p.  812. 

For  other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  CARRIERS  OF  GOODS;  CHARTER  PARTY; 
COMMON  CARRIERS;  CONNECTING  CARRIERS;  FACTORS  OR  COM- 
MISSION MERCHANTS;  MASTERS  OF  VESSELS;  PLEDGE  AND 
COLLATERAL  SECURITY;  STOPPAGE  IN  TRANSITU;  WARE-HOUSE- 
MAN. 
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I.  DEFINITIONS — Meaning  the  Instruments  Issued  by  Carriers  by  Water. — Bills  of  lading 
came  first  into  use  in  connection  with  the  transportation  of  goods  by  sea. 
Hence,  one  of  the  earliest  definitions  is  as  follows:  "  A  bill  of  lading  is  the 
written  evidence  of  a  contract  for  the  carriage  and  delivery  of  goods  sent  by 
sea  for  a  certain  freight."  1  But  since  bills  of  lading  came  into  general  use  in 
connection  with  the  freighting  of  goods  by  water  other  than  the  sea,  as  by 
carriers  on  lakes,  canals,  and  rivers,  the  foregoing  definition  has  been  extended 
so  as  to  give  the  term  a  wider  significance,  though  still  limiting  its  application 
to  the  instruments  issued  for  the  transportation  of  goods  by  water.2  Of  the 
different  definitions  by  the  courts  and  text  writers  which  give  this  restricted 
meaning  to  the  term,  perhaps  the  most  comprehensive  and  accurate  is  the  one 
which  defines  a  bill  of  lading  proper  to  be  a  written  acknowledgment,  signed 
by  the  master  of  a  vessel,  that  he  has  received  the  goods  therein  described  from 
the  shipper,  to  be  transported  on  the  terms  therein  expressed,  to  the  described 
place  of  destination,  and  there  to  be  delivered  to  the  consignee  or  parties 
therein  designated.3 

Embracing  the  Instruments  Issued  by  Carriers  by  Land. — But,  while  the  foregoing  may 
be  the  approved  definition  of  the  term  in  its  strict  and  proper  sense,  as  has 
sometimes  been  asserted,4  similar  instruments  styled  indifferently  "  freight 
bills,"  "express  receipts,"  "domestic  bills  of  lading,"  etc.,  though  more  com- 
monly, perhaps,  simply  "  bills  of  lading,"  are  now  in  general  use  by  carriers  of 
goods  by  land.5    And  these  instruments,  embodying,  as  they  do,  the  general 


1.  Lord  Loughborough' s  Definition — The  above 
is  the  definition  given  by  Lord  Loughborough 
in  the  early  case  of  Mason  v.  Lickbarrow,  i  H. 
BI.  357,  i  Smith's  L.  C.  753. 

An  Equally  Restricted  Definition  is  given  in 
the  case  of  Davis  v.  Bradley,  28  Vt.  118,  65 
Am.  Dec.  226,  by  Redfield,  C.  J.,  who,  in  de- 
livering the  opinion  of  the  court,  says  that  a 
bill  of  lading  "seems  to  be  nothing  more  than 
an  acknowledgment  that  the  goods  are  put 
on  board  the  ship  at  one  port,  to  be  delivered 
to  A  B  at  another  port,  or  to  his  assigns." 

2.  Modification  of  Lord  Loughborough's  Defini- 
tion.— In  the  case  of  Covill  v.  Hill,  4  Den.  (N. 
Y.)  323,  thedefinition  given  by  Bronson,  C.  J., 
is  as  follows  :  "A  bill  of  lading  is  the  written 
■evidence  of  a  contract  for  the  carriage  and 
delivery  of  goods  sent  by  water  for  a  certain 
freight." 

Other  Definitions. — In  the  case  of  Merchants', 
etc.,  Bank  v.  Hewitt,  3  Iowa  93,  66  Am.  Dec. 
49,  a  bill  of  lading  was  defined  to  be  "the 
contract  of  the  master  of  a  vessel  to  deliver 
the  property  to  the  person  to  whom  the  con- 
signor or  shipper  shall  order  the  delivery." 

And  in  Creery  v.  Holly,  14  Wend.  (N.  Y.) 
26,  Nelson,  J.,  said  :  "  The  bill  of  lading  is  the 
written  evidence  of  the  contract  between  the 
owner  of  the  goods  and  the  master  or  owner 
of  the  vessel  for  the  carriage  and  delivery  of 
the  goods  at  a  certain  freight  when  sent  by  sea 
or  other  public  waters." 

"A  bill  of  lading  in  a  contract  by  which  the 
master  engages  to  carry  and  deliver  goods  to 
the  consignee,  or  to  the  order  of  the  shipper." 
The  L.  J.  Farwell,  8  Miss.  (U.  S.)  61. 

3  Approved  Definition  of  BUI  of  Lading  Proper. 
— Abbott  on  Shipping  (7th  Am.  ed.)  323;  The 
Delaware,  14  Wall.  (U.S.)  600;  The  Tonjroy, 
55  Fed.  Rep.  329;  Mc  Millan  v.  Michigan 
Southern,  etc.,  R.  Co.,  16  Mich.  113,93  Am. 
Dec.  208.     And  see  Union  R.,  etc 
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Yeager,  34  Ind.  1 ;  Helena  First  Nat.  Bank  v. 
McAndrews,  5  Mont.  325. 

Definition  by  Indian  Stamp  Act. — The  Indian 
Stamp  Act  1,  of  1879,  §  3,  cl.  3,  defines  a 
bill  of  lading  to  be  "  any  instrument  signed  by 
the  owner  of  a  vessel  or  his  agent,  acknowledg- 
ing the  receipt  of  goods  therein  described, 
and  undertaking  to  deliver  the  same  at  a  place 
and  to  a  person  therein  mentioned  or  indi- 
cated. " 

Connalssement. — In  Stearine  Kaarsen  Fabrick 
Gonda  Co.  v.  Heintzmann,  17  C.  B.  N.  S. 
56,  112  E.  C.  L.  56,  10  Jur.  N.  S.  881,  it  was 
held  that  by  the  French  term  "connaissement" 
was  meant  a  bill  of  lading. 

Contract  of  Shipment  Signed  by  Owner  of  Ves- 
sel.— In  Wolfe  v.  Myers,  3  Sandf.  (N.  Y.)  7, 
it  was  said  that  a  contract  of  shipment  signed 
by  the  owners  of  a  vessel  is  not,  technically 
speaking,  a  bill  of  lading,  because  that  is 
signed  by  the  master  of  the  vessel  on  which 
the  goods  are  laden.  But  see  opinion  inDows 
v.  Greene,  16  Barb.  (N.  Y.)  72. 

Charter  Party  Distinguished  from  B1U  of  Lad- 
ing.— "  A  charter  party  is  for  the  whole  or  a 
large  or  specified  part  of  the  vessel;  a  bill  of 
lading  is  usually  for  a  smaller  and  an  indeter- 
minate portion  of  the  vessel's  capacity.  Both 
contracts,  in  one  aspect,  are  the  hire  of  the 
whole  or  a  part  of  a  vessel;  both,  in  another, 
are  contracts  for  the  transportation  of  mer- 
chandise." Drinkwater  7'.  The  Brig  Spartan, 
1  Ware  (U.  S.)  149.  See  the  title  Charter 
Pa hty. 

4.  McMillan  v.  Michigan  Southern,  etc.,  R. 
Co.,  16  Mich.  88,  93  Am.  Dec.  208. 

0.  Rapalje  &  Lawrence's  L.  Diet.,  title  Bill 
of  Lading;  Carrier's  Receipt.  It  has  been 
said  that  the  receipt  of  a  carrier  is  really  a  bill 
of  lading  for  goods  to  be  delivered  by  land. 
Dodge  v.  Meyer,  61  Cal.  405.  And  In  Cairo 
First  Nat.  Bank  v,  Crocker,  in  Mass.  163,  It 
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features  of  the  bill  of  lading  proper,  though  frequently  containing  limitations 
of  the  carrier's  common-law  liability,  have  much  the  same  legal  effect,  except 
that  in  many  instances  they  are  not  negotiable,  and  are  governed  by  the  same 
general  rules  as  the  bill  of  lading  strictly  so  called.1  Hence  some  of  the  defi- 
nitions comprehend  not  only  the  instruments  issued  for  the  transportation  of 
goods  by  water,  but  also  those  employed  by  a  land  carrier  as  well.2  Thus  a 
bill  of  lading  has  been  defined  to  be  a  written  acknowledgment  by  a  carrier  of 
the  receipt  of  certain  goods,  and  an  agreement,  for  a  consideration,  to  transport 
and  to  deliver  the  same  at  a  specified  place  to  a  person  therein  named  or  to 
his  order.3 

Clean  Bills  of  Lading. — "  A  '  clean  '  bill  of  lading  is  one  issued  for  the  transporta- 
tion of  goods  by  water,  which  is  silent  as  to  the  mode  of  stowing  the  goods."4 
Such  a  bill  imports  that  the  goods  are  to  be  carried  under  deck,  and  has  the 
same  effect  as  an  express  agreement  that  they  shall  be  so  carried.5 

II.  Issuing  Bills  of  Lading  —  1.  Duty  of  Carrier  to  Issue. — It  has  been 
said  that  there  is  no  rule  of  common  law  which  requires  a  railroad  com- 
pany to  give  bills  of  lading.6    But  in  some  states  a  statutory  penalty  is 


is  said  that,  in  legal  effect,  for  the  purpose  of 
explaining  what  is  to  be  done  with  the  mer- 
chandise, there  can  be  no  substantial  differ- 
ence between  a  bill  of  lading  and  a  carrier's 
receipt.  See  also  Empire  Transp.  Co.  v.  Wal- 
lace, 68  Pa.  302,  8  Am.  Rep.  178. 

Shipping  Note. — In  Canada  a  "shipping 
note"  given  by  a  railway  carrier  was  held  to 
be  a  bill  of  lading  to  all  intents  and  purposes, 
although  the  letter  of  the  Act  of  the  Legisla- 
ture related  to  carriers  by  water  only.  Royal 
Canadian  Bank  v.  Grand  Trunk  R.  Co.,  23  U. 
C.  C.  P.  225. 

Account  for  Freight. — But  it  has  been  held 
that  a  mere  account  for  freight,  usually  called 
a  freight  bill,  is  not  a  bill  of  lading.  Coosa 
River  Steamboat  Co.  v.  Barclay,  30  Ala. 
120. 

WayblU. — And  it  has  been  held  that  a  way- 
bill, since  it  is  not  a  contract,  but  is  altogether 
ex  parte,  is  not  a  bill  of  lading.  Peixotti  v. 
M'Laughlin,  1  Strobh.  L.  (S.  Car.)  468,  47 
Am.  Dec.  563.    See  the  title  Waybill. 

Dray  Ticket. — A  dray  ticket  is  not  a  bill  of 
lading.    Fleming  v.  Mills,  5  Mich.  420. 

1.  Rapalje  &  Lawrence's  L.  Diet.,  title  Bill 
of  Lading;  1  Smith's  L.  Cas.  (8th  Am.  ed.) 
1231,  n. ;  Union  R.,  etc.,  Co.  v.  Yeager,  34  Ind. 
1 ;  Baltimore,  etc.,  R.  Co.  v.  Wilkens,  44  Md. 
n,  22  Am.  Rep.  26.  See  McMillan  v.  Michi- 
gan Southern,  etc.,  R.  Co.,  16  Mich.  88, 93  Am. 
Dec.  208. 

2.  Definitions  Including  Instruments  Issued  by 
Carriers  on  Land. — In  the  case  of  Helena  First 
Nat.  Bank  v.  McAndrews,  5  Mont.  325,  Wade, 
C.  J.,  said  :  "A  bill  of  lading  is  a  commercial 
instrument,  and  is  a  written  acknowledgment 
signed  by  the  master  of  a  vessel  or  by  a  com- 
mon carrier,  that  he  has  received  the  goods 
therein  described  from  the  shipper,  to  be  trans- 
ported on  the  terms  therein  expressed  to  the 
described  place  of  destination,  and  there  to  be 
delivered  to  the  consignee,  or  parties  therein 
designated." 

S.  Porter  on  Bills  of  Lading,      I,  2. 

In  Cope  v.  Cordova,  1  Rawle  (Pa.)  203,  a 
bill  of  lading  is  said  to  be  substantially  "a 
formal  acknowledgment  of  a  receipt  of  goods, 


and  an  engagement  to  deliver  them  to  the  con- 
signee or  his  assigns." 

Statutory  Definition  in  Texas. — By  the  Texas 
statutes  (Tex.  Rev.  Stat.,  art.  280)  "  com- 
mon carriers  are  required,  when  they  receive 
goods  for  transportation,  to  give  to  the  ship- 
per, when  it  is  demanded,  a  bill  of  lading  or 
memorandum  in  writing  stating  the  quantity, 
character,  order,  and  condition  of  the  goods." 
It  has  been  held  that  the  instrument  given 
pursuant  to  this  requirement  "constitutes  a 
bill  of  lading.  It  is  a  contract  entered  into 
between  the  parties  at  the  time  the  goods  are 
deliveredj  and  is  equally  binding  upon  both 
parties."  Schloss  v.  Atchison,  etc.,  R.  Co., 
85  Tex.  601. 

4.  Porter  on  Bills  of  Lading,  §  3. 

5.  The  Delaware,  14  Wall.  (U.  S.)  579; 
Creery  v.  Holly,  14  Wend.  (N.  Y.)  26. 

6.  Railroad  Company  Not  Bound  to  Issue  BUI 
of  Lading. — Johnson  v.  Stoddard,  100  Mass.  306. 
See  the  title  Carriers  of  Goods. 

But  see  the  note  in  21  Am.  &  Eng.  R.  Cas.  68 
to  Brooke  v.  New  York,  etc.,  R.  Co.,  108  Pa. 
St.  529,  where  it  is  said  that  "  perhaps  the  cus- 
tom to  give  bills  of  lading  is  now  so  universal 
among  railways  that  they  would  be  held  obli- 
gated thereby  to  issue  them." 

Bill  for  Delivery  beyond  Terminus  of  Receiving 
Railroad. — In  Alabama  it  has  been  said  that  a 
railroad  corporation  cannot  be  compelled  to 
give  a  bill  of  lading  for  delivery  beyond  its 
line.  Lotspeich  v.  Central  R.,  etc.,  Co.,  73 
Ala.  306,  18  Am.  &  Eng.  R.  Cas.  490.  And  see 
Richmond,  etc.,  R.  Co.  v.  Shomo,  90  Ga. 496. 

Failure  of  Master  to  Sign  Bill.— Though  a  bill 
of  lading  is  a  customary  and  proper  shipping 
document,  and  should  be  signed  by  the  master 
before  sailing,  it  has  been  held  that  when  a 
master,  upon  bills  of  lading  being  presented  to 
him  for  signature,  does  not  sign  them,  but 
agrees  to  go  to  the  counting  room  of  the  con- 
signor and  settle  the  terms  of  the  bills  of  lad- 
ing, and  then  sails  without  doing  so,  he  will 
not  be  allowed  to  take  advantage  of  his  own 
wrong  and  avail  himself  of  the  want  of  a  bill 
of  lading  to  excuse  himself  from  the  perform- 
ance of  the  duty  of  giving  notice  to  the  con- 
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incurred  by  a  railroad  company  which  refuses  to  give  a  bill  of  lading  when 
demanded.1 

2.  Time  of  Issuing. — Regularly,  since  a  bill  of  lading  acknowledges  the 
receipt  of  the  goods,  it  should  not  be  signed  and  delivered  before  the  goods 
are  received.2  When  the  goods  of  a  consignment  are  not  all  received  at  the 
same  time  it  is  usual  to  give  a  receipt  for  the  parcels  as  they  are  received,  and 
when  the  whole  consignment  is  delivered  to  sign  bills  of  lading  in  the  usual 
form  upon  the  surrender  of  the  receipts.3 


signee  of  the  arrival  of  the  goods.  The  Pey- 
tona,  2  Curt.  (U.  S.)  21. 

Duty  of  Consignor  and  Vendor  to  Procure. — 

While  it  has  been  said  that  shippers  should  in 
all  cases  require  a  bill  of  lading  (The  Dela- 
ware, 14  Wall.  (U.  S.)  579),  it  has  been  held 
that  there  is  no  rule  of  law  requiring  the  con- 
signor to  take  out  a  bill  of  lading  and  send  it 
to  the  consignee.  In  a  suit  upon  a  contract 
by  shoe  manufacturers  at  Haverhill,  in  the 
state  of  Massachusetts,  against  shoe  dealers  at 
Charleston,  South  Carolina,  for  the  price  of  a 
case  of  shoes  bought  by  the  defendants  from 
the  plaintiffs  at  Haverhill,  on  September  15, 
1865,  and  then  ordered  by  the  defendants  to 
be  sent  to  Charleston  by  the  Southern  Steam- 
boat Line,  and  on  September  23,  1865,  deliv- 
ered by  the  plaintiffs  to  an  agent  of  the  Fall 
River  Railroad  Company  at  the  freight  station 
of  that  railroad  in  Boston,  the  defendants  con- 
tended that  the  action  could  not  be  maintained, 
as  the  plaintiffs  sent  no  internal  bill  of  lading 
of  the  case  of  shoes  to  the  defendants.  But  it 
was  held  that  there  is  no  rule  of  law  which,  in 
the  absence  of  custom,  makes  it  obligatory 
upon  the  seller  of  goods  delivered  to  be  car- 
ried on  a  railroad,  and  by  the  railroad  com- 
pany forwarded  by  a  steamboat,  to  take  out  an 
"  internal  bill  of  lading  "  and  forward  it  to  the 
purchaser  at  or  about  the  time  of  the  send- 
ing of  the  goods.  Johnson  v.  Stoddard,  100 
Mass.  306. 

1.  Statutory  Provisions  Requiring  Carriers  to 

Issue.  —  By  article  322  of  the  Texas  Rev.  Stat. 
1895  "  common  carriers  are  required,  when 
they  receive  goods  for  transportation,  to  Rive 
to  the  shipper,  when  it  is  demanded,  a  bill  of 
lading  or  memorandum  in  writing,  stating  the 
quantity,  character,  order,  and  condition  of 
the  goods,"  etc. ;  and  it  is  further  provided 
that  in  case  of  a  refusal  to  execute  and  deliver 
such  a  bill  of  lading  or  memorandum,  the 
carrier  shall  be  liable  to  a  penalty  of  not  less 
than  five  dollars  nor  more  than  five  hundred 
dollars.  Missouri  Pac.  R.  Co.  v.  Douglas,  2 
Tex.  App.  Civ.  Cas.,  $  27,  16  Am.  &  Eng.  R. 
Cas  98;  Schloss  v.  Atchison,  etc.,  R.  Co.,  85 
Tex.  601  ;  Yoakum  v.  Dryden  (Tex.  Civ.  App. 
1894),  26  S.  W   Rep.  312. 

In  a  case  where  the  evidence  showed  that  a 
railway  company  executed  and  delivered  to  a 
Consignor  a  bill  of  lading  for  lumber  shipped, 
describing  it  as  a  •'carload"  but  giving  no 
Other  description  of  its  quantity,  and  the  con- 
signor demanded  a  bill  of  lading  stating  the 
weight  of  the  lumber,  which  the  company  re- 
fused to  give,  it  was  held  that  the  company 
refused  to  give  such  a  bill  of  lading  or  mem- 
orandum in  writing  of  the  lumber  shipped  as 
Is  required  by  the  statute  or  was  demanded  by 
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the  consignor,  and  the  court  sustained  a  judg- 
ment for  three  hundred  dollars  recovered  by 
the  consignor  against  the  railroad  company. 
Texas,  etc.,  R.  Co.  v.  Cuteman,  4  Tex.  App. 
Civ.  Cas.,  §  X.  And  it  has  been  held  that  this 
statute  does  not  limit  the  right  of  recovery  in 
cases  arising  thereunder  to  the  owner  of  the 
goods,  but  gives  such  right  to  the  shipper 
whether  he  is  the  owner  or  not.  Missouri 
Pac.  R.  Co.  v.  Price,  3  Tex.  App.  Civ.  Cas., 
$  360. 

2.  Regularly  Issued  only  upon  Receipt  of 
Goods.  —  1  Parsons  on  Ship,  and  Adm.  187; 
The  Delaware,  14  Wall.  (U.  S.)  579;  Rowley 
v.  Bigelow,  12  Pick.  (Mass.)  307,  23  Am.  Dec. 
607. 

Statutory  Enactments.  —  In  many  of  the 
states  there  are  statutory  provisions  forbid- 
ding agents  of  a  carrier  to  issue  bills  of  lading 
before  the  goods  have  been  actually  received. 
See  Mo.  Laws  1868,  p.  12,  §  5  ;  1  Rev.  Stat.  Mo. 
1879,  p.  88,  $  557;  1  Rev.  Stat.  Mo.  1889,  c.  18, 
$  739!  3  N.  Y.  Rev.  Stat.  (17th  ed.),  p.  2259; 
Pennsylvania  Act  of  September  24,  1866,  §  2, 
P.  L.  1363;  1  Bright.  Purd.  Dig.,  p.  165,  §  2. 

And  for  the  construction  of  a  similar  statute 
in  Louisiana,  see  The  "Idaho,"  93  U.  S.  575. 
See  yEtna  Nat.  Bank  v.  Water  Power  Co.,  58 
Mo.  App.  532.  And  see  infra,  this  title,  divi- 
sion Force  and  Effect,  subdivision  Bills 
Issued  without  Receiving  Goods. 

3.  Royal  Canadian  Bank  v.  Carruthers,  29 
U.  C.  <X.  B.  283;  The  Delaware,  14  Wall.  (U. 
S.)579.  See  Ruck  v.  Hatfield,  5  B.  &  Aid.  632, 
7  E.  C.  L.  216. 

Effect  of  Receipts. — Where  an  express  con- 
tract to  carry  goods  had  been  entered  into,  but 
as  each  package  of  goods  was  delivered  to  be 
carried  the  owners  received  a  general  receipt 
containing  no  reservation  or  exception  of  any 
risks,  it  was  contended  that  whatever  were  the 
terms  or  legal  effect  of  the  special  contracts, 
they  would  be  deemed  waived  by  the  subse- 
quent receipts,  which  contained  no  reference 
thereto,  and  that  such  receipts  precluded  the 
defendants  from  alleging  that  the  goods  were 
received  upon  any  special  conditions.  Hut  the 
court,  while  taking  the  view  that,  so  far  from 
alteringorcontradicting  the  special  contracts, 
the  receipts  were  in  harmony  with  and  sus- 
tained them,  held  that  even  if  there  was  any 
inconsistency  between  the  receipts  and  the 
special  contracts,  the  contracts  should  govern. 
Mercantile  Mut.  Ins.  Co.  v.  Chase,  I  E.  D. 
Smith  (N.  Y.)  115. 

Necosslty  of  Surrendering  Receipts.  —  It  has 
been  held  that  a  master  of  a  vessel  who  has 
issued  a  bill  of  lading  in  good  faith  to  a  per- 
son returning  shipping  receipts,  issued  to  the 
true  owner  on  his  putting  goods  on  board  of  a 
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3.  By  Whom  Issued — By  the  Carrier  or  His  Agent. — A  bill  of  lading  must  be 

issued  by  the  carrier  or  its  representative.1 

By  the  Master  of  a  Vessel — Implied  Authority. — It  must  be  presumed,  from  the  nature 

of  the  business  in  which  he  is  engaged,  that  the  master  of  a  vessel  which  is 
employed  in  the  transportation  of  goods  and  merchandise  has  authority  to 
make  a  contract  to  carry  freight,  and,  unless  the  shipper  has  information  to  the 
contrary,  a  bill  of  lading  given  by  the  master,  though  without  the  express  assent 
of  the  owner,  will  bind  the  latter.2  But  if  no  authority  in  the  master  can  be 
implied  from  the  usual  employment  of  the  vessel,  he  cannot  bind  the  owner 
by  issuing  a  bill  of  lading.3 

Express  Authority. — When,  however,  a  bill  of  lading  is  executed  and  signed  by 
the  master  of  a  vessel  with  the  express  assent  of  the  owner,  it  will  be  as  obliga- 
tory upon  the  owner  as  if  signed  by  his  own  hand.4 

By  Connecting  Carriers.5 — Where  a  bill  of  lading  is  issued  by  an  initial  carrier 
for  the  through  transportation  of  goods  over  a  connecting  line,  in  order  to  bind 
such  connecting  carrier  by  the  contract  it  must  be  shown  that  it  either  author- 
ized the  initial  carrier  to  execute  the  bill  or  subsequently  ratified  it  ;6  and  if  the 
subsequent  carrier  is  compelled  by  law  to  accept  and  transport  merchandise 
from  a  connecting  line,  it  does  not,  by  the  mere  acceptance  and  transportation 
of  such  goods,  affirm  the  contract  made  in  the  bill  of  lading  by  the  initial 
carrier.7  But  a  carrier  issuing  a  through  bill  of  lading  guaranteeing  a  certain 
rate  of  charges  over  connecting  lines  holds  itself  out  as  authorized  to  contract 


vessel  for  transportation,  is  not  liable  in  trover 
to  the  shipper  of  the  goods,  on  a  demand  of 
them,  unless  the  bills  of  lading  are  surren- 
dered or  fully  indemnified  against,  nor  unless 
the  master  is  also  indemnified  against  all  dam- 
ages consequent  upon  the  delay  necessary  to 
unload  them,  and  is  paid  the  expenses  of  load- 
ing and  unloading  them,  notwithstanding  pos- 
session of  the  shipping  receipts  may  have  been 
obtained  from  the  shipper  by  false  pretenses. 
Nor  are  the  owners  of  the  vessel  liable  for  the 
goods  on  such  a  state  of  facts.  Keyser  v.  Har- 
beck,  3  Duer  (N.  Y.)  373. 

1.  2  Dan.  Neg.  Inst.,  §  1732;  Costello  v. 
734,700  Laths,  44  Fed.  Rep.  105. 

Instrument  Signed  by  Consignor  only. — An 
instrument  signed  by  the  consignor  only  is 
not  a  bill  of  lading.  Gage  v.  Jaqueth,  1  Lans. 
(N.  Y.)  207. 

2.  The  Mary  Bradford,  18  Fed.  Rep.  189; 
Moseley  v.  Lord,  2  Conn.  389;  Bell  v.  Wood, 
1  Dana  (Ky.)  146;  Witbeck  v.  Schuyler,  44 
Barb.  (N.  Y.)  469. 

Secret  Instructions. — It  has  been  held  that 
the  apparent  authority  of  the  master  cannot 
be  limited  by  secret  instructions  to  him  not  to 
carry  a  certain  class  of  goods,  so  as  to  prevent 
the  owner's  liability  for  goods  of  that  class  to  a 
shipper  who  has  no  knowledge  of  such  instruc- 
tions.   Allen  v.  Sewall,  2  Wend.  (N.  Y.)  327. 

Custom. — And  it  has  been  held  that  if  the 
captain  of  a  boat  receives  money  to  be  carried, 
although  against  the  usage  of  the  trade  or 
orders  of  the  owners,  they  are  still  liable  on 
the  contract  of  affreightment,  unless  they  show 
that  the  person  delivering  the  money  knew  of 
such  usage  or  orders.  Chouteau  v.  Steam- 
boat St.  Anthony,  11  Mo.  226. 

3.  Nichols  v.  DeWolf,  1  R.  I.  277. 

Rate  of  Freight. — It  has  been  held  that  the 
master  has  no  authority  to  sign"bills  of  lading 
ior  a  lower  rate  of  freight  than  that  for  which 


the  owner  has  contracted.  Pickernell  v.  Jau- 
berry,  3  F.  &  F.  217. 

4.  Moseley  v.  Lord,  2  Conn.  389. 

5.  See  the  title  Connecting  Carriers. 

6.  Authority  must  be  Shown. — Gulf,  etc.,  R. 
Co.  v.  Dwyer,  84  Tex.  194,  55  Am.  &  Eng. 
R.  Cas.  442. 

In  Dillingham  v.  Fischl,  1  Tex.  Civ.  App. 
546,  it  was  held  that  the  defendant,  the  second 
carrier,  was  not  bound  for  the  loss  of  goods 
where  no  partnership  existed  between  it  and 
the  initial  carrier,  nor  any  arrangement  was 
.shown  to  have  been  made  between  them,  nor 
that  the  defendant  authorized  the  execution 
of  the  bill  of  lading. 

7.  Ratification  by  Second  Carrier  of  BUI  Issued 
by  First. — Gulf,  etc.,  R.  Co.  v.  Dwyer,  75  Tex. 
572,  16  Am.  St.  Rep.  926,  42  Am.  &  Eng.  R. 
Cas.  503,  84  Tex.  194, 55  Am.  &Eng.  R  Cas. 442. 

A  Statutory  Penalty  for  Refusal  to  Deliver 
Freight  upon  the  payment  of  the  charges 
shown  in  the  bill  of  lading  applies  only  where 
the  railroad  sought  to  be  charged  has  either 
executed  the  bill  of  lading  or  authorized  an- 
other company  to  do  so,  or  has  ratified  it  by 
voluntary  act ;  and  the  acceptance  of  freight 
by  the  railroad  company  from  a  connecting 
company  being  compulsory  under  the  statutes, 
such  acceptance  cannot  be  deemed  a  ratifica- 
tion of  the  bill  of  lading  ;  nor  can  an  acceptance 
of  the  terms  of  the  bill  of  lading  be  presumed 
from  the  fact  that  the  defendant  offered  to 
deliver  up  the  goods  upon  the  payment  of  the 
freight  specified  therein,  provided  the  shipper 
would  surrender  the  bill  of  lading  and  execute 
a  receipt  to  the  railroad  company  for  the  over- 
charge demanded  by  reason  of  freight  rates 
over  its  own  line,  the  purpose  of  the  carrier 
evidently  being  to  look  for  reimbursement  to 
the  connecting  carrier.  Gulf,  etc.,  R.  Co. 
v.  Dwyer,  84  Tex.  194,  55  Am.  &  Eng.  R. 
Cas.  442. 
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for  them,  and  will  be  liable  to  refund  to  the  shipper  any  excess  charged  by 
them  over  the  agreed  rate.1 

III.  Form,  Contents,  and  Execution — 1.  Execution  in  Triplicate. — A  ship's 
bill  of  lading  is  usually  drawn  in  a  set  of  three  or  more,  and  of  these  copies 
one  is  usually  sent  to  the  consignee  by  the  ship  which  carries  the  goods,  another 
is  sent  to  him  by  some  other  conveyance,  and  a  third  is  kept  by  the  merchant 
or  shipper.2    But  these  several  writings  constitute  but  one  bill  of  lading.8 

Which  Copy  Governs. — And  if  the  copy  retained  by  the  vessel,  or  "ship's  bill," 
as  it  is  commonly  called,  differs  from  those  delivered,  the  latter  must  be  consid- 
ered as  the  true  and  only  evidence  of  the  contract.* 

2.  Contents. — The  ordinary  bill  of  lading,  whether  for  transportation  by  land 
or  water,  usually  contains  the  name  of  the  place  and  the  date  of  the  shipment, 
an  acknowledgment  of  the  receipt  by  the  carrier  of  certain  goods,6  followed 
by  a  description,  stating  the  kind,  quality,  quantity,  and  sometimes  the  condi- 
tion of  the  goods,6  the  names  of  the  shipper  or  consignor,  carrier,  and  con- 
signee,7 the  name  of  the  place  of  destination,  and  generally  the  terms  upon 
which  the  transportation  is  to  be  made.8 

3.  Execution  and  Delivery — a.  Signature — in  General. — A  bill  of  lading  must 
be  signed  by  or  on  behalf  of  the  party  undertaking  the  carriage,9  but  need  not 
be,  and  generally  is  not,  signed  by  the  party  shipping;  the  mere  acceptance  of 
the  bill  by  the  latter  is,  in  most  of  the  states,  sufficient  to  constitute  an  agree- 
ment by  him  to  its  terms.10 

By  the  Master  of  a  Vessel. — The  general  rule  that,  to  make  a  principal  liable  on 
a  written  contract  made  by  his  agent,  it  should  be  executed  in  the  name  of  the 
principal  and  appear  to  be  his  contract  11  does  not  seem  to  apply  in  the  case  of 
contracts  entered  into  by  the  captain  of  a  ship  on  behalf  of  the  owner.12  Hence, 


1.  Little  Rock,  etc.,  R.  Co.  v.  Daniels,  49 
Ark.  352,  32  Am.  &  Eng.  R.  Cas.  479. 

2.  Covili  v.  Hill,  4  Den.  (N.  Y.)  323. 

3.  Meyerstein  v.  Harber,  L.  R.  2  C.  P.  38; 
Richmond,  etc.,  R.  Co.  v.  Shomo,  90  Ga.  496. 

4.  The  Thames,  14  Wall.  (U.  S.)  98;  Onta- 
rio Bank  v.  llanlon,  23  Hun  (N.  Y.)  283.  See 
The  Mary  Bradford,  18  Eed.  Rep.  189. 

6.  Instrument  Acknowledging  Receipt  of  Goods 
at  Dock. — An  instrument  which  did  not  state 
the  receipt  of  the  goods  on  board,  but  stated 
that  they  were  received  at  the  dock  to  be 
shipped  thereafter,  was  held  not  to  be  prop- 
erly a  bill  of  lading,  but  only  an  executory 
contract  to  ship  in  the  future.  The  Caroline 
Miller,  53  Fed.  Rep.  136. 

6.  Description  of  the  Property. — Perhaps  the 
most  frequent  cause  for  dispute  and  misunder- 
standing between  the  parties  interested  in  the 
transportation  of  the  goods  and  the  carrier 
has  been  the  want  of  an  adequate  description 
in  the  bill  of  lading  of  the  property  shipped. 
To  prevent  the  probability  of  controversy  in 
this  regard  it  is  desirable  that  the  bill  of  lading 
should  contain  a  complete  and  accurate  de- 
scription of  the  kind,  quantity,  value,  quality, 
and  condition  of  the  goods  shipped.  To  ef- 
fect this  it  is  pro\  ided  by  statutes  in  certain  of 
the  states  that  the  bill  of  lading  shall  contain 
a  specified  description  of  the  goods.  Maine 
Stat.  1K21,  c.  14;  Maine  Rev.  Stat.  1850, 
c.  35;  Massachusetts  Stat.,  c.  122;  Massachu- 
setts  Gen.  Stat.  i860,  c.  52. 

7.  Names  of  Parties. —  The  original  p.irties 
to  the  bill  are  three  in  number:  The  snipper 
or  consignor,  who  presents  the  goods  for 
transportation;  the  consignee,  or  he  to  whom 

4  C.  of  L. — 33 


or  to  whose  order  the  goods  are  to  be  de- 
livered ;  and  the  carrier,  or  he  to  whom  the 
goods  are  intrusted  for  transportation  and 
delivery. 

Right  of  Shipper  to  have  Bills  Made  to  His  Own 
Order. — It  is  the  undoubted  right  of  the  ship- 
per of  goods  to  have  the  bill  of  lading  made 
to  his  own  order,  and  if  the  master  has  been 
instructed  not  to  sign  such  bill,  the  only  al- 
ternative of  the  latter  is  to  reject  the  goods. 
The  M.  K.  Rawley,  2  Lowell  (U.  S.)  447. 

8.  Porter  on  Bills  of  Lading,  ^452  Daniel 
Neg.  Instr.,  §  1738;  Hutch.  Car.,  (j  120. 

Instruments  Consisting  of  a  Receipt  for  Goods, 
and  an  Agreement  to  Transport  them  to  a  cer- 
tain place,  have  been  declared  to  be  bills  of 
lading.    Freeman  v.  Kraemer,  63  Minn.  242. 

Statement  of  Charges  of  Transportation. —  A 
bill  of  lading  may,  and  sometimes  does,  contain 
a  statement  of  the  charges  to  be  paid  for  the 
transportation  of  the  goods.  But  it  is  not 
necessary  that  the  instrument  should  specify 
the  freight.  The  May  Flower,  3  Ware  (U. 
S.)  300. 

9.  Porter  on  Bills  of  Lading,  $  5. 

10.  See  infra,  this  title,  the  division  As.trnt 
of  Consignor, 

11.  See  the  title  AGENCY,  vol.  I,  p.  IO35. 

12.  In  the  case  of  McTyer  v.  Steele,  2fi  Ala. 
487,  Goldthwaite,  J.,  Bays  that  "it  is  well  set- 
tled that  a  captain  of  a  ship  has  an  incidental 
authority  to  make  all  contracts  belonging  to 
the  ordinary  employment  of  the  vessel,  and  if 
he  enters  into  such  Contract!  in  his  own  name, 
although  he  may  be  personally  liable,  his  prin- 
cipal is  also  responsible.  Pickering  v.  Holt, 
6  Me.  160;  Abbott  on  Shipping,  pt.  2,  c.  3, 
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a  bill  of  lading  may  be,  and  usually  is,  signed  by  the  master  of  the  vessel  in 
his  own  name,  and  the  contract  so  executed,  although  it  may  bind  the  master,1 
also  binds  the  owner  of  the  vessel.2  Indeed,  it  has  been  said  that  a  bill  of 
lading  can  only  be  signed  by  the  master.3 

By  Owner  of  Vessel. — But  while  the  bills  of  lading  employed  in  connection  with 
the  transportation  of  goods  by  water  are  usually  signed  by  the  master  of  the 
vessel,  yet,  according  to  the  better  view,4  the  signature  of  the  master  is  not 
essential  to  the  validity  of  the  instrument ;  unquestionably,  a  valid  bill  of 
lading  may  be  signed  by  the  owner  of  the  vessel  himself,5  or  with  his  name 
by  a  duly  authorized  agent.6 

b.  Delivery. — A  bill  of  lading,  though  signed,  can  have  no  effect  until 
delivery.7 


§  I  (ed.  1829);  Story  on  Agency,  161,  162, 
and  cases  there  cited."  See  the  title  Masters 
of  Vessels. 

1.  See  McTyer  v.  Steele,  26  Ala.  487;  Fer- 
guson v.  Cappeau,  6  Har.  &  J.  (Md.)  394. 

2.  McTyer  v.  Steele,  26  Ala.  487;  Moseley 
v.  Lord,  2  Conn.  389;  Slark  v.  Broom,  7  La. 
Ann.  337;  Blanchard  v.  Page,  8  Gray  (Mass.) 
281;  Ferguson  v.  Cappeau,  6  Har.  &  J.  (Md.) 

394- 
Word  "  Master  "  Not  an  Essential  Part  of  Sig- 
nature.— Where  the  master  of  a  vessel  de- 
scribed himself  in  the  body  of  a  bill  of  lading 
as  master,  and  signed  the  same  with  his  own 
name,  it  was  held  that  the  fact  that  he  did 
not  add  the  word  "  master  "  to  his  signature 
was  of  no  importance.  Fox  v.  Holt,  36 
Conn.  558. 

Bill  Signed  "A  B,  for  the  Master." — It  has 

been  held  that  a  bill  of  lading  signed  "  A  B, 
for  the  master,"  is  admissible  in  evidence  if 
A  B  had  authority  to  sign,  although  his  au- 
thority does  not  appear  on  the  bill.  Putnam 
v.  Tillotson,  13  Met.  (Mass.)  517. 

3.  Wolfe  v.  Myers,  3  Sandf.  (N.  Y.)  7. 
But  see  opinion  in  Dows  v.  Greene,  16  Barb. 
(N.  Y.)  72. 

Signature  by  Purser. — In  Canada,  in  a  case 
where  evidence  was  given  that  the  purser  is 
the  officer  or  agent  of  owners  of  steamboats 
engaged  in  the  forwarding  business  on  the 
lakes,  etc.,  by  whom  such  instruments  are 
commonly  signed,  it  was  held  that  a  bill  of 
lading  was  valid  though  signed  by  the  purser 
instead  of  bv  the  master.  Roval  Canadian 
Bank  v.  Carruthers,  29  U.  C.       B.  283. 

4.  View  that  Master  need  Not  Sign.  —  In  an 
elaborate  note  on  this  subject  in  38  Am.  Dec. 
404,  appended  to  the  case  of  Chandler  v. 
Sprague,  5  Met.  (Mass.)  306,  it  is  said:  "It 
has  been  held,  indeed,  that  a  bill  of  lading  for 
goods  shipped  on  a  vessel  must  be  signed  by 
the  master,  and  that  a  contract  for  the  delivery 
of  such  goods  signed  by  the  owners  of  the 
vessel  is  not  a  bill  of  lading.  Wolfe  v.  Myers, 
3  Sandf.  (N.  Y.)  7.  This,  however,  is  clearly 
an  erroneous  view.  It  would  certainly  be  a 
most  anomalous  doctrine  in  the  law  if  a  mere 
agent  could  bind  his  principal  by  a  contract 
which  the  principal  himself  had  no  power  to 
make.  Undoubtedly,  if  the  owner  of  a  vessel 
himself  signs  a  contract  for  the  carriage  and 
delivery  of  goods  which  contains  the  essential 
features  of  a  bill  of  lading,  it  is  a  bill  of  lad- 
ing, and  the  signature  of  the  master  is  unnec- 


essary." And  see  opinion  by  Harris,  J.,  irt 
Dows  v .  Greene,  16  Barb.  (N.  Y  )  72. 

6.  Signature  by  Consignor  of  Goods  Who  Is 
Owner  of  Vessel. — Thus,  it  has  been  held  that 
an  instrument,  substantially  a  bill  of  lading  in 
other  respects,  is  a  valid  bill  of  lading,  though 
signed  by  the  consignor  of  the  goods,  who  is 
also  the  owner  of  the  vessel,  instead  of  by  the 
master.  Dows  v.  Greene,  16  Barb.  (N.  Y.) 
72;  Dows  v.  Perrin,  16  N.  Y.  325;  Dows  v. 
Rush,  28  Barb.  (N.  Y.)  183;  Dows  v.  Greene, 
32  Barb.  (N.  Y.)  490,  affirmed  24  N.  Y.  638. 

6.  Signature  In  Name  of  Owner  by  Agent. — 
Dows  v.  Greene,  16  Barb.  (N.  Y.)  72;  Dows 
v.  Greene,  32  Barb.  (N.  Y.)  490,  affirjned  24 
N.  Y.  638;  Rawls  v.  Deshler,  3  Keyes  (N. 
Y.)  572. 

Signature  by  Agent  with  His  Own  Name. — 

Where  a  bill  of  lading  for  goods  received  to 
be  carried  over  more  than  one  line  recited  that 
"  the  several  railroad  companies  between  Bos- 
ton and  Zanesville  agree  to  transport,"  etc., 
and  was  signed  by  the  defendant  in  his  own 
name,  "for  the  corporations,"  but  the  names 
of  the  several  railroad  companies  were  not 
given,  it  was  held  that  the  defendant  was  not 
personally  bound  thereby.  Lyon  v.  Williams, 
5  Gray  (Mass.)  557. 

7.  Mobile,  etc.,  R.  Co.  v.  Jurey,  111  U.  S. 
584;  Graham  v.  Ledda,  17  La.  Ann.  45.  See 
infra,  this  title,  the  division  Force  and.  Effect, 
subdivision  Contractual  Stipulations — Bills 
Not  Delivered  to  Consignor. 

Sufficient  Delivery  within  the  Statute  of  Frauds. 
— In  Audenreid  v.  Randall,  3 Cliff.  (U.  S.)99, 
it  was  held  that  the  statute  of  frauds  was  sat- 
isfied by  the  delivery  of  the  bill  of  lading  to 
the  consignee ;  but  it  is  otherwise  where  the 
bill  is  delivered  to  an  agent  who  has  no  au- 
thority to  act.  Quintard  v.  Bacon,  99  Mass. 
185  ;  Meredith  v.  Meigh,  2  El.  &  Bl.  364,  75  E. 
C.  L.  364. 

When  the  Bill  must  be  Delivered. — A,  by  let- 
ter, requested  B  to  purchase  for  him  one  hun- 
dred and  fifty  bales  of  cotton.  The  letter 
contained  the  following  terms:  "Upon  ex- 
ecuting the  above  and  forwarding  a  bill  of  lad- 
ing, I  will  accept  your  draft  at  sixty  daj-s' 
sight  after  the  receipt  of  the  bill  of  lading." 
The  bill  of  lading  was  received  several  weeks 
before  the  arrival  of  the  vessel,  and  was  not 
delivered  until  the  unloading  of  the  vessel.  It 
was  held  that  B  was  bound  to  deliver  the  bill 
of  lading  as  soon  after  its  arrival  as  he  con- 
veniently could,  without  reference  to  the 
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IV.  Assent  of  Consignor — 1.  In  General. — If  a  bill  of  lading  merely  recog- 
nized the  common-law  duties  and  liabilities  of  the  carrier,  it  would  serve  no 
purpose  to  inquire  whether  or  not  the  consignor  agreed  to  its  terms,  for  the 
terms  and  conditions  governing  the  transportation  would  be  fixed  by  the  law 
independently  of  any  contract  between  the  parties.  But  since  these  instru- 
ments usually  contain  stipulations  respecting  the  rates  of  freight,  the  place  of 
shipment,  etc.,  which  matters  are  not  of  course  established  by  the  common 
law,  and  also  very  frequently  contain  clauses  limiting  the  common-law  liability 
of  the  carrier,1  this  question  of  the  assent  of  the  consignor  to  the  terms  of  the 
instrument  becomes  of  importance. 

2.  Necessity  and  Effect  of  Assent. — If  the  consignor  assents  to  the  terms  of 
a  bill  of  lading  containing  such  limitations  on  the  carrier's  common-law  liability 
as  the  law  permits,  it  becomes  his  contract  and  he  will  be  bound  by  its  terms.2 
But,  in  order  that  such  conditions  may  be  binding  upon  the  shipper,  he  must 
either  express  his  assent  thereto,  or  they  must  be  brought  home  to  him  under 
circumstances  from  which  his  assent  is  to  be  implied.3 

3.  How  Given — a.  By  Signing  the  Instrument. — If  a  contract  for  the 
carriage  of  goods  is  signed  by  the  shipper,  he  must  be  deemed  to  have  been 
acquainted  with,  and  to  have  agreed  to,  its  provisions,  and  he  will,  in  the  absence 
of  fraud  and  misrepresentation  in  the  execution  of  the  instrument,  be  bound 
thereby  notwithstanding  the  fact  that  he  was,  in  reality,  ignorant  of  its  terms.4 
But  the  signature  of  the  shipper  is  not  necessary  to  establish  his  assent  to  the 
terms  of  a  bill  of  lading.5 


arrival  or  unloading  of  the  cargo.  Barber  v. 
Taylor,  g  M.  &  W.  527. 

1.  Right  of  Carrier  to  Limit  Common  law  Lia 

bllity.  —  For  the  treatment  of  the  right  of  a 
common  carrier  to  limit  its  common-law  liabil- 
ity, see  the  titles  Carriers  of  Goods;  Com- 
mon Carriers. 

2.  Adams  Express  Co.  v.  Haynes,  42  111.  89; 
U.  S.  Express  Co.  v.  Haines,  48  111.  248;  Illi- 
nois Cent.  R.  Co.  v.  Frankenberg,  54  111.  88,  5 
Am.  Rep.  92;  U.  S.  Express  Co.  v.  Haines, 
67  111.  137  ;  Krie  R.  Co.  v.  Wilcox,  84  111.  239, 
25  Am.  Rep.  451  ;  Ohio,  etc.,  R.  Co.  v.  Hamlin, 
42  111.  App.  441  ;  Rubens  v.  LudgatellillSteam- 
ship  Co.  (Supreme  Ct. ),  20  N.  Y.  Supp.  481,  48 
N.Y.St.  Rep.  732,  «t?/>w«/ 60  N.Y.St.  Rep. 875. 

3.  Assent,  Express  or  Implied,  Necessary  to 
Bind  8hlpper — Unitrd  States.  —  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
(U  S.)  382. 

Illinois. — Erie,  etc.,  Transp.  Co.  v.  Dater, 
91  111.  195,  33  Am.  Rep.  51  ;  Merchants' 
Dispatch  Transp.  Co.  v.  Theilbar,  86  III.  71  ; 
Lake  Shore,  etc.,  R.  Co.  v.  Davis,  16  111.  App. 
425;  Boscowitz  v.  Adams  Express  Co.,  93  111. 
523,  34  Am.  Rep.  191. 

Massachusetts.  —  Judson  v.  Western  R. 
Corp.,  6  Allen  (Mass.)  489,  83  Am.  Dec.  646. 

Michigan. — Michigan  Cent.  R.Co.  v.  Hale, 
f>  Mich.  243;  American  Transp.  Co.  t.  Moore 
(Mil  h.),  7  Am.  L.  Reg.  352. 

Minnesota. — Chrlstenson  v.  American  Ex- 
press Co.,  15  Minn.  270,  2  Am.  Rep.  122. 

Nriv  )'<i>  k.  —  R 11  In- us  t.  I, ikI Kali-  Hill  Steam 
ship  Co.  (Supreme  Ct.),  20  N.  Y.  Supp.  4H1, 
48  N.  Y.  St.  Rep.  732,  ajfirmrd  60  N.  Y.  St. 
Rep.  M75. 

Wisronsin. —  Falvey  t.  Northern  Transp. 
Co.,  11;  Wis.  129. 

But  see  Chouteaux  v.  Leech,  18  Pa.  St.  224, 
57  Am.  Dec.  602. 


4.  Assent  Conclusively  Presumed  from  Signa- 
ture.— O'Rorke  v.  Great  Western  R.  Co.,  23 
U.  C.  Qi  B.  427;  Western  R.  Co.  v.  Harwell", 
91  Ala.  340,45  Am.  &  Eng.  R.  Cas.  358;  Black 
v.  Wabash,  etc.,  R.  Co.,  111  111.  351,  53  Am. 
Rep.  628;  Coles  v.  Louisville,  etc.,  R.  Co.,  41 
111.  App.  607;  Hartncss  v.  Great  Western  R. 
Co.,  2  Mich.  N.  P.  80. 

But  in  St.  Louis,  etc.,  R.  Co.  v.  Clark,  48 
Kan.  321,  which  was  an  action  for  damages  for 
the  death  of  certain  hogs,  the  shipper  claimed 
and  testified  that  an  oral  contract  was  made 
for  their  transportation  by  rail  to  a  point  be- 
yond the  line  of  the  connecting  company,  that 
there  was  no  limitation  of  liability,  and  that  the 
stock  was  shipped  under  the  contract.  He  also 
testified  that,  after  the  stock  had  left  the  sta- 
tion, he  signed  a  paper  which  he  did  not  read, 
supposing  it  to  be  a  receipt  containing  noth- 
ing inconsistent  with  the  contract  under  which 
the  stock  was  shipped.  On  the  other  hand, 
the  company  contended  that  the  only  contract 
made  with  the  shipper  was  the  written  one 
embodied  in  the  bill  of  lading  and  signed  by 
the  shipper,  and  which  considerably  limited 
the  company's  liability.  The  court  was  held 
warranted  in  submitting  to  the  jury  the  ques- 
tion of  what  constituted  the  contract  of  the 
parties. 

5.  Adams  Express  Co.  :•.  Haynes,  42  III.  89; 
Cincinnati,  etc.,  R.  Co.  r.  Pontius,  19  Ohio 
St.  221,  2  Am.  Rep.  391  ;  Gaines  v.  Union 
Transp.,  etc.,  Co.,  28  Ohio  St.  418;  Piedmont 
Mfg.  Co.  7'.  Columbia,  etc.,  R.  Co.,  19  S.  Car. 
353' 

Dakota.  —  By  section  I  263  of  the  Dakota  Ci\  il 
Code  it  is  enacted  that  "A  passenger,  consign- 
or, or  consignee,  by  accepting  a  ticket,  hill 

of  lading,  or  writ  (en  contract  for  carriage,  with 
a  knowledge  of  its  terms,  assents  to  the  rate  of 
hire,  the  lime,  place,  and  manner  of  delivery 
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b.  By  Receiving  and  Retaining  the  Instrument — (i)  In  General. — 
A  bill  of  lading  is  usually  not  signed  by  the  shipper,  but  only  by  the  carrier. 
As  in  the  case  of  other  instruments  which  are  to  be  signed  by  only  one  party, 
the  evidence  of  assent  to  its  terms  by  the  other  party  usually  consists  in  his 
receiving  and  acting  upon  it.1  And  the  broad  proposition  that  the  acceptance 
of  a  bill  of  lading,  without  objection,  is  evidence  of  a  knowledge  of,  and  an 
agreement  to,  its  terms  is  quite  generally  accepted  by  the  authorities.2  But 
with  regard  to  the  probative  value  of  such  evidence  there  is  a  decided  conflict 
of  judicial  opinion. 

(2)  View  that  Assent  is  Conclusively  Presumed  from  Acceptance — (a)  General 
Bale. — According  to  the  English  cases  and  the  clear  preponderance  of  authority 
in  the  United  States,  if  a  bill  of  lading  is  accepted  by  the  shipper,  without 
objection,  he  is  ordinarily,  i.  e.,  in  the  absence  of  fraud,  accident,  or  mistake, 
presumed  to  have  knowledge  of  and  to  have  assented  to  its  terms,  and  he 
cannot  afterwards  be  heard  to  say  that  he  did  not  read  it,  but  will  be  bound 
thereby.3    And  the  general  rule  is  that  prior  negotiations  cannot  be  resorted 


therein  stated.  But  his  assent  to  any  other 
modification  of  the  carrier's  rights  or  obliga- 
tions contained  in  such  instrument  can  only 
be  manifested  by  his  signature  to  the  same. 
By  section  1261  it  is  provided  that  "  The  obli- 
gations of  a  common  carrier  cannot  be  limited 
by  general  notice  on  his  part,  but  may  be  lim- 
ited by  special  contract."  In  a  case  turning 
upon  these  statutory  provisions,  it  was  held  that 
bills  of  lading  are  not  "special  contracts" 
within  the  meaning  of  this  statute  unless  they 
are  signed  by  the  consignor  or  consignee. 
Hartwell  v.  Northern  Pac.  Express  Co.,  5 
Dakota  463,  37  Am.  &  Eng.  R.  Cas.  635. 

1.  McMillan  v.  Michigan  Southern,  etc.,  R. 
Co.,  16  Mich.  79,  93  Am.  Dec.  208;  Farnham 
v.  Camden,  etc.,  R.  Co.,  55  Pa.  St.  53. 

2.  Michigan  Cent.  R.  Co.  *.  Hale,  6  Mich. 
243;  Dorr  v.  New  Jersey  Steam  Nav.  Co.,  11 
N.  Y.  485,  62  Am.  Dec.  125;  Whitehead  v. 
Wilmington,  etc.,  R.  Co.,  87  N.  Car.  255,  9 
Am.  &  Eng.  R.  Cas.  168;  Dillard  v.  Louis- 
ville, etc.,  R.  Co.,  2  Lea(Tenn.)  288. 

3.  Assent  Presumed  from  Acceptance  of  Bill  of 
Lading — Engla?id. — Parker  v.  South  Eastern 
R.  Co.,  2  C.  P.  Div.  416. 

Canada.— Mayer  v.  Grand  Trunk  R.  Co., 
31  U.  C.  C.  P.  248. 

Georgia. — Central  R.,  etc.,  Co.  v.  Hasselkus, 
91  Ga.  382,  44  Am.  St.  Rep.  37. 

Iowa. — Mulligan  v.  Illinois  Cent.  R.  Co., 
36  Iowa  181,  14  Am.  Rep.  514;  Robinson  v. 
Merchants'  Despatch  Transp.  Co.,  45  Iowa  470. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 
Brownlee,  14  Bush  (Ky.)  590. 

Massachusetts. — Grace  v.  Adams,  100  Mass. 
505,  97  Am.  Dec.  117,  1  Am.  Rep.  131 ;  Hoad- 
ley  v.  Northern  Transp.  Co.,  115  Mass.  304, 
15  Am.  Rep.  106. 

Michigan. — McMillan  v.  Michigan  South- 
ern, etc.,  R.  Co.,  16  Mich.  79,  93  Am.  Dec. 
208.  But  compare  Michigan  Cent.  R.  Co.  v. 
Hale,  6  Mich.  243. 

Minnesota. — Christenson  v.  American  Ex- 
press Co.,  15  Minn.  270,  2  Am.  Rep.  122. 

Missouri. — Snider  v.  Adams  Express  Co., 
63  Mo.  376;  O'Bryan  v.  Kinney,  74  Mo.  125; 
St.  Louis,  etc.,  R.  Co.,  v.  Cleary,  77  Mo.  634, 
46  Am.  Rep.  13;  Craycroft  v.  Atchison,  etc., 
R.  Co.,  18  Mo.  App.  487. 


New  York. — Germania  F.  Ins.  Co.  v.  Mem- 
phis, etc.,  R.  Co.,  72  N.  Y.  90,  28  Am.  Rep. 
113;  Kirkland  v.  Dinsmore,  62  N.  Y.  171,  20 
Am.  Rep.  475,  reversing  1  Hun  (N.  Y.)  46; 
Belger  v.  Dinsmore,  51  N.  Y.  166,  10  Am. 
Rep.  575,  reversing  51  Barb.  (N.  Y.)  69;  Bost- 
wick  v.  Baltimore,  etc.,  R.  Co.,  55  Barb.  (N. 
Y.)  137;  Soumet  v.  National  Express  Co.,  66 
Barb.  (N.  Y.)  284;  Hill  v.  Syracuse,  etc.,  R. 
Co.,  73  N.  Y.  351,  29  Am.  Rep.  163  ;  Bishop  v. 
Empire  Transp.  Co.,  48  How.  Pr.  (N.  Y.  Su- 
per. Ct.)  119.  See  also  Dorr  v.  New  Jersey 
Steam  Nav.  Co.,  11  N.  Y.  485, 62  Am.  Dec.  125. 

North  Carolina.  —  Whiteheads.  Wilming- 
ton, etc.,  R.  Co.,  87  N.  Car.  255. 

Olno.  —  Cincinnati,  etc.,  R.  Co.  v.  Pontius, 
19  Ohio  St.  221,  2  Am,  Rep.  391.  See  also 
Davidson  v.  Graham,  2  Ohio  St.  132. 

Pennsylvania.  —  Newburger  v.  Howard  & 
Co.'s  Express,  6  Phila.  (Pa.)  174;  Wertheimer 
v.  Pennsylvania  R.  Co.,  8  W.  N.  C.  (Pa. )  272. 

Tennessee.  —  Merchants'  Dispatch  Transp. 
Co.  v.  Bloch,  86  Tenn.  392,  6  Am.  St.  Rep. 
847,  35  Am.  &  Eng.  R.  Cas.  579. 

Texas. —  Ryan  v.  Missouri,  etc.,  R.  Co.,  65 
Tex.  15,  57  Am.  Rep.  589,  23  Am.  &  Eng.  R. 
Cas.  703;  Texas,  etc.,  R.  Co.  v.  Scrivener,  2 
Tex.  App.  Civ.  Cas.,  §  327. 

See  also  Farnham  v.  Camden,  etc.,  R.  Co., 
55  Pa.  St.  53;  East  Tennessee,  etc.,  R.  Co.  v. 
Brumley,  5  Lea  (Tenn.)  401  ;  Dillard  v.  Louis- 
ville, etc.,  R.  Co.,  2  Lea  (Tenn.)  288.  Corn- 
fare  Sunderland  v.  Westcott,  2  Sweeny  (N. 
Y.)  260. 

Where  the  defendant  had  tendered  to  the 
plaintiff  a  bill  of  lading,  containing  the  stipu- 
lations and  conditions  under  which  the 
defendant  was  willing  to  undertake  the  trans- 
portation of  the  goods  offered,  and  these  con- 
ditions were  printed  upon  the  face  of  the 
instrument,  and  the  attention  of  the  shipper  was 
called  thereto  by  the  direction  "  Read  this  con- 
tract "  printed  in  italics,  the  court  held  that 
from  an  acceptance  of  this  paper  without  pro- 
test or  objection  the  defendant  had  a  right  to 
presume  that  the  plaintiff  assented  to  its 
terms.  Mulligan  v.  Illinois  Cent.  R.  Co.,  36 
Iowa  181,  14  Am.  Rep.  514. 

Inability  of  Consignor  to  Head.  —  It  has  been 
held  that  an  express  stipulation  in  a  bill  of 
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to  for  the  purpose  of  varying  the  terms  of  the  instrument.1 

(b)  Circumstances  Rebutting  Presumption  of  Assent. — The  circumstances  under  which 
the  instrument  is  delivered  may,  however,  sometimes  be  such  as  to  repel  any 
presumption  of  assent  to  its  terms  arising  from  the  simple  fact  of  taking  such 
instrument.2  Thus  if  the  carrier  causes  the  limitations  upon  his  liability  to  be 
inserted  in  the  contract  in  such  a  manner  as  not  to  attract  the  consignor's 
attention,  the  question  of  assent  may  fairly  be  considered  an  open  one.3  And 
if  the  delivery  of  the  bill  of  lading  to  the  consignor  is  made  under  such  cir- 
cumstances as  to  lead  him  to  suppose  it  to  be  something  else — as,  for  instance, 
a  mere  receipt — it  cannot  be  held  binding  upon  him.* 

(o)  Receiving  Bill  after  Shipment  of  Goods  under  Oral  Contract. — Where  a  complete 
oral  contract  for  the  transportation  of  goods  has  been  made,  and  a  bill  of  lad- 
ing which  contains  conditions  and  terms  not  agreed  upon  in  the  oral  contract 


lading,  limiting  the  carrier's  liability  to  loss 
or  injury  suffered  on  his  own  road,  is  binding 
on  the  consignor,  notwithstanding  his  igno- 
rance and  inability  to  read,  when  it  is  not 
shown  that  the  carrier  was  informed  of  such 
ignorance  or  was  asked  to  read  and  explain 
the  bill  of  lading.  Jones  v.  Cincinnati,  etc., 
R  Co., 89  Ala.  376,  45  Am.  &  Eng.  R.  Cas.  321. 

1.  O'Bryan  v.  Kinney,  74  Mo.  125;  Long  v. 
New  York  Cent.  R.  Co.,  50  N.  Y.  76;  Hill 
v.  Syracuse,  etc.,  R.  Co.,  73  N.  Y.  351,  29 
Am.  Rep.  163,  reviewing  %  Hun  (N.  Y.)  296; 
Central  R.,  etc.,  Co.  v.  Hasselkus,  91  Ga.  382, 
44  Am.  St.  Rep.  37,  55  Am.  &  Eng.  R.  Cas. 
586;  St.  Louis,  etc.,  R.  Co.  v.  Cleary,  77  Mo. 
634,  46  Am.  Rep.  13.  See  infra,  this  title,  the 
division  Force  and  Effect,  subdivision  Con- 
tractual Stipulations. 

2.  Christenson  v.  American  Express  Co.,  15 
Minn.  270,  2  Am.  Rep.  122. 

Failure  of  Shipper  to  Sign  Printed  Acceptance. 
— Where  there  was  a  printed  indorsement  ac- 
cepting the  conditions  of  the  receipt,  which 
was  not  signed,  it  was  held  competent  to  show 
that  the  shipper  did  not  read,  or  understand, 
or  accept,  the  conditions  limiting  the  liability 
of  the  carrier.  Adams  Express  Co.  v.  Nock, 
2  Duv.  (Ky.)  562,  87  Am.  Dec.  510. 

Bill  Received  In  Dimly  Lighted  Car.  —  In  Ma- 
dan  v.  Sherard,  73  N.  Y.  329,  29  Am.  Rep.  153, 
the  agent  of  a  baggage  transfer  company  re- 
ceived the  plaintiff's  check  in  a  dimly  lighted 
car,  and  handed  him  a  receipt  marked  "  do- 
mestic bill  of  lading,"  limiting  the  liability 
of  the  company  to  one  hundred  dollars  save 
In  cases  of  special  contract.  Nothing  was 
said  as  to  the  contents  of  the  receipt,  and  the 
plaintiff  put  it  in  his  pocket  without  looking 
at  it,  but  could  not  have  read  it  where  he  sat, 
and  it  wag  held  that  the  delivery  and  accept- 
ance of  tin-  receipt,  under  the  circumstances, 
did  not  create  a  contract  according  to  its 
terms,  but  that  the  question  of  assent  was  one 
of  fact  for  the  jury. 

3.  Stipulations  Not  Calculated  to  Arrest  Ship 
per'a  Attention. —  Brown  v.  Eastern  R.  Co.,  11 
Cinh.  (Mass.)  97;  McMillan  v.  Michigan 
Southern,  etc.,  R.  Co.,  16  Mich.  114,  93  Am. 
Dec.  208. 

Perry  v.  Thompson,  <yS  Muss.  249,  was  an 
action  against  a  common  carrier  for  the  value 
of  certain  poods  which  were  lost.  Evidence 
was  introduced  to  show  that  receipts  had 
often  been  given  to  the  plaintiff  whereby  the 


liability  of  the  common  carrier  in  the  trans- 
portation of  goods  was  limited,  and  that  in 
this  case  a  receipt  containing  such  a  limitation 
was  given  to  the  servant  of  the  plaint  iff. 
It  was  shown  that  over  this  clause  of  limita- 
tion, however,  a  stamp  was  so  pasted  as  to 
render  it  unintelligible,  and  that  neither  the 
plaintiff  nor  any  of  his  agents  had  any 
actual  knowledge  of  the  existence  of  such  a 
clause  until  after  the  loss.  It  was  held  insuffi- 
cient to  warrant  a  finding  that  the  plaintiff 
assented  to  any  limitation  of  the  defendant's 
liability. 

Stipulations  Printed  In  Fine  Type. — It  has 

been  so  held  where  the  limitations  upon  the 
carrier's  liability  were  printed  in  type  so  small 
as  to  be  almost  illegible.  Blossom  v.  Dodd, 
43  N.  Y.  264,  3  Am.  Rep.  701 ;  Verner  v. 
Sweitzer,  32  Pa.  St.  208.  But  see  Ryan  v. 
Missouri,  etc.,  R.  Co.,  65  Tex.  13,  57  Am. 
Rep.  589,  23  Am.  &  Eng.  R.  Cas.  703,  where 
it  was  held  that  if  the  conditions  are  in  small 
type  they  are  not  void  for  that  reason. 

4.  Accepting  Bill  under  Circumstances  Induc- 
ing the  Shipper  to  Mistake  Its  Nature. — Thus  it 
has  been  held  that  the  assent  of  the  shipper  to 
limitations  contained  in  a  bill  of  lading  is  not 
to  be  presumed  from  his  acceptance  of  the 
instrument,  where  the  acceptance  was  made 
under  such  circumstances  as  to  induce  him  to 
believe  that  it  was  a  mere  receipt  for  money 
(King  v.  Woodbridge,  34  Vt.  565;  see  also 
McMillan  v.  Michigan  Southern,  etc.,  R.  Co., 
16  Mich.  114,  93  Am.  Dec.  208),  or  where  it 
was  given  in  answer  to  a  request  for  a  receipt 
(Woodruff  v.  Shcrrard,  9  I  [un  (N.  Y.)  322),  or 
where  it  was  received  under  such  circum- 
stances that  he  had  a  right  to  regard  it  simply 
as  a  receipt  or  vouchc  (Madan  v.  Sherard,  73 
N.  Y.  329,  29  Am.  Rep.  153)1  or  \\ here  he  was 
told  by  the  agent  of  the  carrier  that  it  was  a 
mere  receipt  (Simons  v.  Great  Western  R. 
Co.,  2  C.  B.  N.  S.  620,  89  E.  C.  L.  620). 

But  it  has  been  held  that  the  fact  that  a  ship- 
per senta  freight  contract  limiting  the  carrier's 
liability  under  a  misapprehension  of  its  con- 
tents— it  having  been  executed  in  duplicate, 
and  one  CODY  retained  by  him — will  not,  in  the 
ahsence  of  fraud  or  undue  advantage  by  the 
carrier,  vitiate  the  limitation  after  the  contract 
has  been  acted  upon  by  both  parties.  St. 
Louis.,  etc.,  R.  Co.  v.  Weaklv,  50  Ark.  3<)7, 
7  Am.  St.  Rep.  104,  35  Am.  &  Eng.  R.  Cas. 
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is  subsequently  delivered  to  the  shipper,  who  has  parted  with  the  control  of 
his  property  pursuant  to  the  original  agreement,  the  rule  that  a  shipper  who 
accepts  a  bill  of  lading  without  objection  is  conclusively  presumed  to  have 
assented  to  its  terms  does  not  apply.  Under  these  circumstances,  the  shipper 
who  inadvertently  omits  to  examine  the  conditions  of  the  writing  may,  not- 
withstanding the  fact  that  the  instrument  was  delivered  to  him  and  he  received 
it  without  objection,  show  the  terms  of,  and  stand  upon,  the  actual  agreement 
under  which  the  goods  were  shipped.1    But  it  has  been  held  that,  to  take  the 


1.  Assent  Not  Presumed  from  Acceptance  of 
Bill — Alabama. — Louisville,  etc.,  R.  Co.  v. 
Meyer,  78  Ala.  597,  27  Am.  &  Eng.  R.  Cas.  44. 

Illinois. — Baker  -'.  Michigan  Southern,  etc., 
R.  Co., 42  111.  73  ;  Merchants'  Despatch  Transp. 
Co.  v.  Furthmann,  149  111.  66,  41  Am.  St.  Rep. 
265,  affirming  47  111.  App.  561. 

Kansas. — Missouri  Pac.  R.  Co.  v.  Beeson, 
30  Kan.  298. 

New  York. — Bostwick  v.  Baltimore,  etc., 
R.  Co.,  45  N.  Y.  712;  Guillaume  v.  General 
Transp.  Co.,  100  N.  Y.  491 ;  Swift  v.  Pacific 
Mail  Steamship  Co.,  106  N.  Y.  206. 

Ohio. — Gaines  v.  Union  Transp.,  etc.,  Co., 
28  Ohio  St.  418,  14  Am.  Ry.  Rep.  158. 

Wisconsin. — Strohn  v.  Detroit,  etc.,  R.  Co., 
21  Wis.  554,  94  Am.  Dec.  564. 

Canada. — North-west  Transp.  Co.  v.  Mc- 
Kenzie,  25  Can.  Sup.  Ct.  38. 

See  also  Western  R.  Co.  v.  Harwell,  91  Ala. 
340;  Central  R.  Co.  v.  Dwight  Mfg.  Co.,  75 
Ga.  609 ;  Hamilton  v.  Western  North  Carolina 
R.  Co.,  96  N.  Car.  398.  And  see  infra,  this  title, 
the  division  Force  and  Effect,  subdivision 
Bills  Delivered  after  Shipment  under  Oral 
Agreement. 

In  the  case  of  Michigan  Cent.  R.  Co.  v. 
Boyd,  91  111.  26S,  it  is  said,  in  substance,  that, 
by  the  law  of  Massachusetts,  in  order  to  limit 
the  carrier's  common-law  liability  by  a  clause 
in  the  bill  of  lading,  the  bill  of  lading  must  be 
taken  by  the  consignor,  without  dissent,  at  the 
time  of  the  delivery  of  the  property  for  trans- 
portation. When  given  a  few  days  after  the 
delivery  of  the  goods,  and  while  they  are  in 
transit,  such  a  clause,  not  assented  to  by  the 
consignee,  will  not  be  binding  on  the  latter. 

A  case  similar  to  the  foregoing  is  that  of 
Park  v.  Preston,  108  N.  Y.  434.  There  the 
plaintiff,  having  been  advised  by  the  carriers 
that  they  would  transport  a  quantity  of  iron  at 
a  price  agreed  upon,  inclosed  to  them  a  deliv- 
ery order  for  the  iron,  with  directions  as  to 
shipment.  The  carriers,  by  means  of  the  de- 
livery order,  procured  the  iron  and  shipped  it 
upon  a  canal  boat,  and,  on  completion  of  the 
shipment,  signed  a  bill  of  lading,  which  was 
mailed  to  the  defendants.  But  before  it  reached 
them,  and  on  the  same  day  on  which  the  bill 
of  lading  was  signed,  the  canal  boat,  with  the 
iron  on  board,  sunk  in  the  Hudson  river.  The 
bill  of  lading  contained  a  provision  exempting 
the  carrier  from  liability  for  loss  occasioned 
by  dangers  or  accidents  of  navigation  while 
on  lakes,  rivers,  or  canals.  In  an  action  to 
recover  damages  for  the  loss,  there  was  no  evi- 
dence that  the  parties  agreed,  before  the  bill 
of  lading  was  signed,  that  the  goods  were  to 
be  carried  under  restricted  liability,  or  that 
the  compensation  was  regulated  on  that  as- 


sumption, or  that  there  was  any  usage  or  cus- 
tom that  bills  of  lading  on  shipments  of  this 
character  should  contain  such  exemptions.  It 
was  held  that,  the  carriers  having  acted  upon 
the  letter  and  acquired  possession  of  the  goods 
by  means  of  the  delivery  order,  there  was 
apparently  a  complete  contract,  and,  while  it 
might  be  assumed  that,  in  accordance  with  the 
usual  course  of  business,  a  bill  of  lading  would 
be  signed  when  the  iron  was  shipped,  this  did 
not  justify  an  inference  that  it  was  open  to 
the  defendants  to  insert  therein  clauses  re- 
strictive of  the  usual  liabilities  of  carriers. 
"  From  these  facts,"  it  was  said  in  Rubens  v. 
Ludgate  Hill  Steamship  Co.  (Supreme  Ct.), 
20  N.  Y.  Supp.  481,  "and  from  the  decision, 
it  was  clear  that  the  signing  and  sending  of 
the  bill  of  lading,  after  another  complete  con- 
tract with  respect  to  the  goods  had  been  made, 
were  not  binding  on  the  shippers,  because  there 
was  no  evidence  that  it  had  been  agreed  or  as- 
sented to.  A  carrier  so  receiving  goods  is 
held  to  his  common-law  obligation  to  deliver 
them  safely." 

In  giving  the  reasons  for  not  presuming  the 
assent  of  the  shipper  to  the  terms  of  a  bill  of 
lading  received  under  these  circumstances, 
Dixon,  C.  J.,  in  delivering  the  opinion  of  the 
court  in  Strohn  v.  Detroit,  etc.,  R.  Co.,  21 
Wis.  554,  94  Am.  Dec.  564,  said:  "Having 
previously  entered  into  a  special  verbal  agree- 
ment, he  may  rightfully  assume,  in  the  absence 
of  notice  to  that  effect,  that  it  is  embodied  in 
the  paper  or  receipt,  or  at  least  that  the  receipt 
contains  nothing  contrary  to  it.  It  is  in  the 
nature  of  a  direct  fraud  or  cheat  for  the  com- 
pany or  its  agents,  after  having  entered  into  a 
verbal  agreement,  thus  wrongfully  to  insert  a 
contract  of  an  entirely  different  character,  and 
present  it  to  the  party  without  directing  his 
attention  expressly  to  it  and  procuring  his  as- 
sent. It  is  no  answer  for  the  company,  in  such 
a  case,  to  say  that  the  other  party  should  have 
been  more  diligent  and  watchful  and  should 
have  detected  the  fraud.  So  long  as  he  is  ig- 
norant of  the  new  conditions,  and  does  not 
assent  to  them,  the  contract  in  writing  is  not 
consummated,  and  parol  evidence  may  be  re- 
ceived." 

Circumstances  Showing  Assent. — It  was  shown 
in  a  JVew  York  case  that  assent  to  and  ratifica- 
tion of  the  terms  of  a  bill  of  lading,  made  out 
after  the  shipment,  which  might  otherwise  not 
be  binding,  is  shown  where  it  is  forwarded  to 
the  consignees  and  indorsed  to  the  shippers, 
who  receive  it  without  objection  and  enter  the 
goods  in  the  customhouse  thereunder.  Rubens 
v.  Ludgate  Hill  Steamship  Co.  (Supreme  Ct.), 
20  N.  Y.  Supp.  481,  48  N.  Y.  St.  Rep.  7^2,  af- 
firmed 60  N.  Y.  St.  Rep.  875. 
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case  out  of  the  general  rule,  it  must  appear  that  before  the  delivery  of  the  bill 
of  lading  the  goods  had  been  shipped,  so  that  the  shipper  could  not  have 
reclaimed  them  if  he  had  objected  to  the  terms  of  the  instrument.1 

Express  Assent. — The  shipper  may,  of  course,  make  the  bill  of  lading,  delivered 
under  these  circumstances,  his  own  contract  by  expressly  assenting  to  its 
terms.2 

(3)  View  that  Possession  of  Bill  by  Shipper  Is  Prima  Facie  Evide>icc  of  As- 
sent.— In  a  number  of  adjudications  in  this  country,  the  presumption  of  assent 
from  the  acceptance  of  a  bill  of  lading,  while  recognized  as  existing,  is  not 
regarded  as  conclusive  ;  it  is  held  that  the  shipper's  possession  of  a  bill  of 
lading  containing  restrictive  clauses  is  prima  facie  evidence  of  his  assent  to  its 
terms,  but  that  parol  evidence  is  admissible  to  show  that  he  never  in  fact 
accepted  the  instrument  as  a  contract  binding  between  himself  and  the  carrier.3 

(4)  View  that  Assent  Is  a  Question  of  Fact. — According  to  another  line  of 
cases,  the  assent  of  the  shipper  to  conditions  in  a  bill  of  lading  limiting  the 
carrier's  common-law  liability  is  not  necessarily  to  be  presumed  from  the  mere 
acceptance  of  the  instrument,  but  whether  or  not  the  shipper  knew  of  and 
assented  to  the  exemption  is  a  question  of  fact  to  be  determined  by  the  jury 
upon   all  the  evidence.4    It  has,  however,  been  held  that  if  there  is  no 


1.  O'Bryan  v.  Kinney,  74  Mo.  125;  Germa- 
nia  F.  Ins.  Co.  v.  Memphis,  etc.,  R.  Co.,  72 
N.  Y.  90,  28  Am.  Rep.  113,  affirming  7  Hun 
(N.  Y.)  233.  See  Guillaume  v.  General 
Transp.  Co.,  100  N.  Y.  491. 

2.  See  Bostwick  v.  Baltimore,  etc.,  R.  Co., 
45  N.  Y.  712. 

Signature  of  Bill  by  Consignor. —  A  consignor 
■who  signed  a  bill  of  lading  received  after  the 
goods,  which  had  been  delivered  to  the  carrier 
under  a  prior  oral  contract,  were  on  the  way 
to  their  destination,  was  held  to  be  bound  by 
the  instrument.  Western  R.  Co.  v.  Harwell, 
91  Ala.  340,  45  Am.  &  Eng.  R.  Cas.  358. 

3.  Acceptance  Prima  Facie  Evidence  of  Assent. 
—  King  v.  Woodbridge,  34  Vt.  571  ;  Boorman 
v.  American  Express  Co.,  21  Wis.  154;  Strohnx1. 
Detroit,  etc.,  R.  Co.,  21  Wis.  554,  94  Am.  Dec. 
564;  Morrison  v.  Phillips,  etc.,  Constr.  Co., 
44  Wis.  405,  28  Am.  Rep.  599.  See  Dillard  v. 
Louisville,  etc.,  R.  Co.,  2  Lea  (Tenn.)  288. 

4.  California. — Fereira  v.  Central  Pac.  R. 
Co.,  66  Cal.  92. 

Georgia. — Wallace  v.  Sanders,  42  Ga.  488. 

Illinois. — Adams  Express  Co.  v.  Haynes,42 
111.  89;  Baker  v.  Michigan  Southern  R.  Co., 
42  111.  73;  Illinois  Cent.  R.  Co.  v.  Franken- 
BOTg,  54  III.  88,  5  Am.  Rep.  92  ;  American  Mer- 
chants' Union  Express  Co.V.  Schier,  55  III.  140 ; 
Cbicago,  iii-.,  |< .  Co.  v.  Montfort,  60  Ml.  17;; 
Tyler  v.  Western  Union  Tel.  Co.,  60  III.  421, 
14  Am.  Rep.  38;  Adams  Express  Co.  v.  Stet- 
tancrs,  61  111.  184,  14  Am.  Rep.  57;  Anchor 
Line  v.  Dater,  68  III.  369;  Field  v.  Chicago, 
CtC.,  R.  Co.,  71  III.  458;  Merchants'  Despatch 
Transp.  Co.  v.  Theilbar,  86  III.  71  ;  Merchants' 
Despatch  Transp.  Co.  v.  Leysor,  89  111.  43; 
Merchants'  Despatch  Transp.  Co.  v.  Jocsting, 
89  III.  152;  Erie,  etc.,  Transp.  Co.  v.  Dater, 
91  III.  195,  33  Am.  Rep,  <;i  ;  Lake  Shore,  etc., 
R.  Co.  v.  Davis,  16  111.  App.  425;  Western 
Transit  Co.  f,  I  lo-.kiiit;,  i<>  I II  A  pp.  007  ;  Ohio, 
etc.,  R.  Co.  v.  Emrich,  24  III.  App.  345;  Chi- 
cago, etc.,  R.  Co.  7-.  Simon,  160  111.  648. 

In  MlHBlHHlppl,  il  was  s.iiil,  111  tin-  case  of  Mo- 
bile, etc.,  R.  Co.  :■.  Welner, 49  Miss.  725,  that 


"  the  shipper  must  understand  the  import  of 
receipts  or  other  papers  embodying  a  con- 
tract; such  papers,  hurriedly  handed  to  him 
in  the  rush  of  business,  containing  conditions 
and  restrictions  under  such  circumstances  that 
there  was  not  a  fair  opportunity  to  consider 
and  understand  them,  ought  not  to  impart  to 
such  conditions  and  restrictions  the  force  of 
stipulations  assented  to.  *  *  *  To  give  any 
validity  to  such  matter,  it  must  be  deliberately 
assented  to,  with  theknowledgeand  intent  that 
it  shall  be  binding  as  a  special  contract,  and 
control  the  respective  rights  of  the  parties." 
See  also  Southern  Express  Co.  v.  Moon,  39 
Miss.  822. 

Instance  of  Sufficiency  of  Acceptance  to  Show 
Assent. — In  a  suit  brought  by  the  plaintiff  to 
recover  a  package  of  money  which  he  had  de- 
livered to  the  defendant  express  company  at 
Pekin,  to  be  carried  to  Austin,  Nevada,  the 
evidence  showed  that  the  shipper  was  express- 
ly told,  before  he  sent  the  money,  that  the  com- 
pany's lines  extended  no  farther  than  Atchison, 
and  at  that  point  it  would  be  delivered  to  the 
Overland StageCompany  tobe forwarded.  The 
receipt  given  to  the  plaintiff  expressly  stated 
that  the  defendant  undertook  to  forward  the 
package  "to  the  nearest  point  of  destination 
reached  by  this  company."  It  was  conceded 
that  Atchison  was  the  nearest  point  to  Austin 
reached  by  the  company's  lines.  The  defend- 
ant contended  that,  having  delivered  it  over 
to  a  second  carrier.it  was  discharged  from  all 
liability  in  the  premises.  The  plaintiff,  how- 
ever, claimed  that  he  never  assented  to  the 
limitation  of  the  liability  of  the  company  and 
that  he  diil  not  know  when  he  took  the  receipt 
that  it  contained  any  such  stipulation.  This 
question  of  whether  or  not  the  plaint  ifTassented 
to  the  limitation  of  the  defendant's  liability 
was  one  of  the  question!  of  fact  submitted  to 
the  consideration  of  the  jury.  The  jurv  found 
for  tlx'  plaintiff.  On  appeal,  the  Supreme 
Court  of  Illinois  expressed  its  dissatisfaction 
with  the  finding  of  the  jury,  and  Mid  :  "  This 
is  one  of  the  questions  of  fact  submitted  to  the 
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question  as  to  the  shipper's  knowledge  of  the  terms  of  the  bill  of  lading,  the 
court  must  infer  that  he  received  it  with  knowledge  of  its  contents,  and  agreed 
that  its  terms  should  govern.1 

c.  By  Acceptance  of  Instrument  with  Knowledge  of  Contents. 
— There  can  be  no  question  but  that  the  acceptance  of  a  bill  of  lading  by  the 
shipper,  with  knowledge  of  its  contents,  makes  of  that  instrument  a  binding 
contract,  and  defines  the  rights  and  liabilities  of  the  parties  to  it.2 

d.  By  Making  Out  the  Instrument. — It  has  been  held  that  if  the  bill 
of  lading  was  made  out  by  the  shipper  himself,  or  by  his  agent,  he  cannot  be 
permitted  to  plead  ignorance  of  its  terms  or  deny  that  he  assented  to  them.3 


consideration  of  the  jury,  but  we  are  not  en- 
tirely satisfied  with  their  finding.  From  a 
careful  review  of  the  evidence,  it  seems  diffi- 
cult to  reach  any  other  conclusion  than  that 
appellee  knew  of  and  assented  to  the  limita- 
tion contained  in  the  receipt.  He  was  ex- 
pressly told,  before  he  sent  the  money,  the 
company's  lines  extended  no  farther  than 
Atchison,  and  at  that  point  it  would  be  deliv- 
ered to  the  Overland  Stage  Company  to  be 
forwarded.  This  was  enough  to  put  him  on 
inquiry  as  to  the  character  and  extent  of  the 
undertaking  on  the  part  of  appellant,  and  if 
he  did  not  in  fact  read  the  contract,  he  was 
certainly  guilty  of  inexcusable  neglect  in  that 
regard,  and  especially  is  this  so  in  view  of  the 
fact  that  he  is  shown  to  be  a  man  of  large  busi- 
ness experience.  The  neglect  to  read  the  re- 
ceipt could  be  more  readily  excused  had  it 
appeared  he  was  unaccustomed  to  such  trans- 
actions." U.  S.  Express  Co.  v.  Haines,  67 
111.  137. 

Previous  Acceptance  of  Similar  Bills. — In  Illi- 
nois it  has  been  held  that  the  acceptance  of  a 
bill  of  lading  containing  a  restriction  of  the 
carrier's  liability,  and  the  previous  practice  of 
giving  and  receiving  similar  bills  of  lading, 
are  evidence  tending  to  show  that  the  limita- 
tion of  liability  therein  was  assented  to  by  the 
shipper,  but  neither  one  nor  both  such  facts 
would  be  conclusive  evidence  thereof.  Erie, 
etc.,  Transp.  Co.  v.  Dater,  91  111.  195,  33  Am. 
Rep.  51.  But  see  Merchants'  Dispatch,  etc., 
Co.  v.  Moore,  88  111.  136,  30  Am.  Rep.  541. 

1.  Anchor  Line  v.  Knowles,  66  111.  150. 

2.  Cincinnati,  etc.,  R.  Co.  v.  Pontius,  19 
Ohio  St.  221,  2  Am.  Rep.  391 ;  Germania  F. 
Ins.  Co.  v.  Memphis,  etc.,  R.  Co.,  72  N.  Y. 
90,  28  Am.  Rep.  113;  Van  Etten  v.  Newton, 
134  N.  Y.  143. 

3.  Kentucky  Bank  v.  Adams  Express  Co., 
93  U.  S.  174;  Lawrence  v.  New  York,  etc., 
R.  Co.,  36  Conn.  63 ;  Wallace  v.  Matthews,  39 
Ga.  617,  99  Am.  Dec.  473  ;  Falkenau  v.  Fargo, 
35  N.  Y.  Super.  Ct.  332,  affirmed  55  N.  Y. 
642.  See  Newman  v.  Smoker,  25  La.  Ann.  303. 

In  Illinois,  however,  it  is  held  that  the  fact 
that  the  owner  of  goods,  by  himself  or  clerk, 
rilled  up  a  receipt  taken  for  goods  shipped 
is  evidence  tending  to  show  that  the  shipper 
had  notice  of  the  conditions  and  restrictions 
in  the  printed  part  of  the  receipt  and  as- 
sented to  them,  but  it  is  not  conclusive ;  the 
question  of  assent  is  still  one  of  fact.  Bos- 
cowitz  v.  Adams  Express  Co.,  93  111.  523,  34 
Am.  Rep.  191.  See  Lake  Shore,  etc.,  R.  Co. 
v.  Davis,  16  111.  App.  425. 
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But  in  the  cases  Oppenheimer  v.  U.  S.  Ex- 
press Co.,  69  111.  62,  18  Am.  Rep.  596,  and 
Field  v.  Chicago,  etc.,  R.  Co.,  71  111.  458,  it 
appeared  that  the  receipts  or  bills  of  iading 
were  in  the  previous  possession  of  the  con- 
signors, and  the  blanks  in  them  had  been  filled 
up  by  the  consignors  or  their  clerks,  there 
having  been  a  previous  like  practice  in  re- 
spect to  shipments.  Although  there  was  the 
testimony  of  the  consignors  that  they  had  no 
knowledge  of  the  stipulations  limiting  the  re- 
sponsibility of  the  carrier,  and  never  assented 
to  them,  the  Supreme  Court  of  Illinois  said, 
in  the  former  case,  that  the  consignors  must 
be  held  to  have  had  such  knowledge,  and  in 
the  latter  that  it  was  impossible  in  the  very 
nature  of  things  that  the  contents  of  the  bills 
of  lading  should  not  have  been  known  and  well 
understood  by  the  consignor,  and  that  the  facts 
existing  were  sufficient  to  outweigh  such  con- 
trary statements  of  the  consignor  and  his 
clerk;  and  the  finding  of  the  court  below  that 
there  was  such  knowledge  was  sustained.  See 
Erie,  etc.,  Transp.  Co.  v.  Dater,  91  111.  195, 
33  Am.  Rep.  51,  which  distinguishes  these 
cases. 

Change  by  Carrier  in  Bill  Made  Out  by  Shipper. 

— Where  the  plaintiff,  a  shipper,  sent  a  bill  of 
lading  made  out  to  be  signed  and  returned, 
which  provided  that  the  goods  were  to  be  de- 
livered to  the  consignee  "  at  Detroit,  Mich.," 
but  the  company's  agent  inserted  the  words 
"  Toledo  for"  in  red  ink,  so  as  to  make  it  read 
to  be  delivered  "  at  Toledo,  for  Detroit,  Mich.," 
which  were  not  observed  until  after  a  loss  of  the 
property,  it  was  held  that  the  shipper  was  pre- 
sumed to  have  assented  to  this  change  by  not 
dissenting  within  a  reasonable  time.  Muller  v. 
Cincinnati,  etc.,  R.  Co.,  2  Cine.  Super.  Ct.  Rep. 
(Ohio)  280.  In  delivering  the  opinion  of  the 
court  in  this  case,  Hagans,  J.,  said:  "In  the 
case  at  bar  the  consignor  had  no  right  to  take 
it  for  granted  that  the  defendant  would  accept 
the  proposed  terms  of  the  shipment.  Negoti- 
ations between  consignors  and  carriers  as  to 
the  terms  of  the  carrier's  contract  are  as  com- 
mon as  in  other  cases.  And  when  the  bills  of 
lading  were  delivered  to  the  consignors,  and 
accepted  without  reading  them,  and  without 
dissent  communicated  to  the  defendants  in  a 
reasonable  time,  they  had  the  right  to  infer 
the  assent  of  the  shippers.  The  shippers  knew 
that  the  bill  of  lading  contained  the  terms  of 
the  contract,  and  the  law  presumes,  in  the  ab- 
sence of  fraud  or  imposition,  that  the  shipper 
read  it,  or  was  willing  to  assent  to  its  terms 
without  reading  it.  And  the  defendants  have 
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4.  Assent  to  Conditions  on  Back  of  Instrument. — It  has  been  held  that  if  a  bill 
of  lading  refers  in  plain  terms  to  conditions  written  upon  its  back,  and  makes 
such  conditions  a  part  of  the  contract,  the  shipper,  by  assenting  to  the  terms 
of  the  instrument,  will  be  bound  by  the  conditions  indorsed  thereon.1  If  this 
view  is  correct,  it  would  seem  that,  in  the  jurisdictions  where  it  is  presumed 
that  a  shipper  who  accepts  a  bill  of  lading  has  knowledge  of  and  assents  to  its 
terms,  the  assent  of  the  shipper  to  conditions  printed  upon  the  back  and 
referred  to  in  the  body  of  the  bill  will  be  presumed  from  the  acceptance  of  the 
instrument.2 

V.  Force  and  Effect — 1.  Functions  of  Bills  of  Lading — Receipt  and  Contract. — 
Although  the  primary  office  and  purpose  of  a  bill  of  lading  is  to  express  the 
terms  of  the  contract  between  the  shipper  and  the  carrier,  it  partakes  of  the 
twofold  character  of  a  receipt  and  a  contract ;  that  is,  it  is  a  receipt  as  to  the 
quantity  and  description  of  the  goods  shipped,  and  a  contract  as  to  the  trans- 
portation and  delivery  of  the  goods  to  the  consignee  or  other  person  therein 
designated  and  upon  the  terms  therein  specified.3 


the  right  to  the  protection  of  the  obligations 
they  assumed,  and  are  not  to  be  deprived  of  it 
by  the  wilful  or  negligent  omission  of  the  con- 
signors to  read  the  contract.  It  will  not  do  to 
allow  a  party  to  deny  knowledge  of  the  con- 
tents of  a  contract,  after  he  has  made  it,  by 
showing  that  he  did  not  read  it.  In  the  ab- 
sence of  fraud,  he  is  conclusively  presumed  to 
understand  its  terms  and  legal  effect." 

1.  Hartness  v.  Great  Western  R.  Co.,  2 
Mich.  N.  P.  80;  Detroit,  etc.,  R.  Co.  v.  Farm- 
ers', etc.,  Bank,  20  Wis.  122. 

Conditions  Indorsed  on  Instrument  Held  No 
Part  of  Contract.  —  In  Illinois  the  court  held 
that  a  common  carrier  could  not  limit  his 
liability  by  conditions  indorsed  on  the  back  of 
a  bill  of  lading,  for  the  reason  that  a  condition 
printed  upon  the  back  of  the  instrument  does 
not  form  any  part  of  the  contract,  but  is  a 
mere  notice.  Western  Transp.  Co.  v.  New- 
hall,  24  111.  466,  76  Am.  Dec.  760.  It  would 
seem,  however,  from  the  report  of  this  case 
that  the  conditions  indorsed  on  the  writing 
were  not  referred  to  in  the  body  of  the  instru- 
ment. And  see  Limburger  v.  Westcott,  49 
Barb.  (N.  Y.)  283;  Sunderland  v.  Westcott, 
2  Sweeny  (N.  Y.)  260. 

And  in  Brittan  v.  Harnaby,  21  How.  (U.  S.) 
527,  it  was  held  that  a  stampiupon  the  back  of 
a  bill  of  lading  in  red  ink,  stating,  among  other 
things,  that  the  entire  freight  was  "payable 
prior  to  delivery,  if  required,"  cannot,  unless 
it  received  the  assent  of  the  shipper,  vary  the 
obligations  to  the  contract  so  as  to  authorize 
a  demand  for  freight  before  the  goods  were 
ready  for  delivery. 

And  in  Ortnsby  v.  Union  Pac.  R.  Co.,  4  Fed. 
Rep.  706,  McCreary,  C.  J.,  in  charging  the 
jury,  said:  "The  railway  company  that  pro- 
poses to  exempt  itself  from  tiny  of  its  obliga- 
tions as  a  common  carrier  cannot  do  it  by  mere 
notice,  or  by  printing  which  is  appended  to  or 
Indorsed  upon  the  contract  which  is  executed, 
but  must  do  it,  in  so  far  as  it  is  lawful  to  do  it 
at  all,  by  a  stipulation  in  the  body  of  the  in- 
strument, to  which  the  shipper  assents  by  his 
signature." 

3.  Mayer  V,  Grand  Trunk  R.  Co.,  31  U.  C. 
C.  P.  248. 


Doctrine  of  the  United  States  Courts. — In  the 

case  of  Michigan  Cent.  R.  Co.  v.  Mineral 
Springs  Mfg.  Co.,  16  Wall.  (U.  S.)  318,  it  is 
held  that  the  delivery  by  the  carrier  to  the 
shipper  of  a  shipping  receipt  which,  upon  its 
face,  refers  to  conditions  on  the  back  defining 
the  terms  of  the  carrier's  responsibility  and 
its  acceptance  by  the  shipper  does  not  con- 
stitute a  special  contract  between  the  shipper 
and  the  carrier  by  which  the  liability  of  the 
latter  is  limited  by  the  conditions  on  the  back 
of  the  receipt.  And  this  case  was  followed  in 
Ayres  v.  Western  R.  Corp.,  14  Blatchf.  (U.  S.) 
9,  where  Wallace,  J.,  in  delivering  the  opinion 
of  the  court,  said,  of  the  first-cited  case,  that  it 
"in  effect  decides  that  no  act  on  the  part  of 
the  shipper,  short  of  an  explicit  agreement, 
will  imply  an  assent  on  his  part  to  a  contract 
proposed  by  a  carrier  modifying  the  liability 
of  the  latter.  That  this  conclusion  conflicts 
with  many  decisions  of  high  authority  in  this 
country  and  England  must  be  conceded  ;  but 
the  case  furnishes  a  rule  of  plain  and  certain 
application,  and  sweeps  away  many  fine  and 
artificial  distinctions  which  have  involved  in 
confusion  the  whole  doctrine  of  notices  and 
special  contracts  as  affecting  the  rights  and 
liabilities  of  common  carriers.  *  *  *  The  rule 
held  by  the  Supreme  Court  of  the  United 
States  is  capable  of  certain  and  easy  applica- 
tion, and,  if  adhered  to,  will  go  far  to  abro- 
gate a  class  of  contracts  to  which  practically 
the  carrier  is  the  only  party." 

3.  Character  of  Instrument — Receipt  and  Con- 
tract— England.— Bates  v.  Todd,  1  M.  &  Rob. 
106;  Glyn  v.  East,  etc.,  India  Dock  Co.,  L.  R. 
7  App.  591. 

Canada. — Northwest  Transp.  Co.  v.  Mc- 
Kenzie,  25  Can.  Sup.  Ct.  38. 

United  States. — The  Delaware,  14  Wall. 
(U.  S.)  579;  Pollard  v.  Vinton,  105  U.  S.  7; 
St.  Louis,  etc.,  R.  Co.  7\  Knight,  122  U.  S.  79; 
Goodrich  V.  Norris,  Abb.  A  dm.  l</>. 

Alabama. — Way  land  v.  Mosely,  5  Ala.  430, 
39  Am.  Dec.  335;  McTver  v.  Steele,  26  Ala. 
487. 

Indiana.  —  Louisville,  etc.,  R.  Co.  V.  Wilson, 
119  Ind.  353,40  Am.  &  Kng.  R.  Cas.  85,  citing 
2  Am.  and  Esq.  Encyc.  of  Law  ( 1st  ed.)  228. 
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Ae  a  Symbol  of  Property. — By  mercantile  law  and  usage,  a  bill  of  lading  also 
stands  as  a  substitute  and  symbolic  representative  of  the  goods  described 
therein.1 

2.  As  Evidence — a.  In  General. — A  bill  of  lading  may,  of  course,  be  used 
as  an  instrument  of  evidence2  between  the  parties  to  the  writing.3 

b.  Of  What  Facts  Evidence — (i)  General  Rule. — The  ordinary  bill  of 
lading  is  evidence,  as  between  the  parties  to  the  instrument,  of  the  facts  which 
it  recites,  and  of  the  terms  of  the  contract  of  carriage.4 

(2)  Of  the  Shipment,  Description,  QuaJitity,  and  Condition  of  the  Goods. — 
Thus  a  bill  of  lading  with  the  appropriate  recitals  may  be  evidence  sufficient 
to  establish,  prima  facie,  the  shipment  of  goods,5  their  kind  and  quality,  the 
weight  and  quantity  of  the  goods,6  and  their  condition  at  the  time  of  ship- 
ment.7 


Iowa. — Steamboat  "  Wisconsin  "v.  Young, 
3  Greene  (Iowa)  268. 

Maine. — O'Brien  v.  Gilchrist,  34  Me.  554,  56 
Am.  Dec.  676. 

Missouri. — Steamboat  "Missouri  "  w.Webb, 
9  Mo.  193. 

New  York. — Wolfe  v.  Myers,  3  Sandf.  (N. 
Y.)  7;  Van  Etten  v.  Newton,  134  N.  Y.  143; 
White  v.  Van  Kirk,  25  Barb.  (N.  Y.)  16; 
Meyer  v.  Peck,  33  Barb.  (N.  Y.)  532. 

Ohio. — Wood  v.  Perry,  Wright  (Ohio)  241 ; 
Babcock  v.  May,  4  Ohio  346. 

Pennsylvania. — Cafiero  v.  Welsh,  8  Phila. 
(Pa.)  130. 

1.  Glyn  v.  East,  etc.,  India  Dock  Co.,  L.  R. 
7  App.  591 ;  Security  Bank  v.  Luttgen,  29 
Minn.  363.  See  infra,  this  title,  the  division 
Nego  ti  ability. 

2.  Bill  of  Lading  Issued  after  Receipt  of  Goods. 
— It  has  been  held  that  it  is  no  objection  to 
give  in  evidence  a  bill  of  lading  which  has 
been  made  out  after  the  usual  and  regular 
time,  if  the  circumstances  under  which  the 
vessel  and  master  were  situated  prevented  it 
from  being  made  out  at  the  regular  time. 
Graham  v.  Pennsylvania  Ins.  Co.,  2  Wash. 
(U.  S.)  113. 

Bill  Acknowledging  the  Receipt  of  Other  Goods. 
— The  fact  that  the  bill  of  lading  acknowl- 
edges the  receipt  of  other  goods  besides  those 
forming  the  subject-matter  of  controversy 
does  not  render  it  objectionable  as  evidence. 
Wallace  v.  Vigus,  4  Blackf.  (Ind.)  260. 

3.  Bills  Issued  by  Connecting  Carriers. — In  a 
case  where  an  express  company  gave  to  the 
consignor  a  receipt  or  bill  of  lading  stipulating 
for  the  transportation  of  the  goods  along  its 
line  to  the  point  nearest  the  destination,  and 
their  delivery  there  to  a  connecting  line  for 
further  transportation, it  was  held  that,  regard- 
ing each  company  as  the  agent  for  the  other, 
the  bill  of  lading  or  receipt  given  by  the  one 
•was  evidence  against  the  other,  for  the  pur- 
pose of  showing  the  goods  delivered,  their 
condition  at  the  time  of  delivery,  and  the 
terms  of  the  shipment.  Southern  Express 
Co.  v.  Hess,  53  Ala.  19.  But  compare  Evans 
v .  Atlanta,  etc.,  R.  Co.,  56  Ga.  498. 

4.  Southern  Express  Co.  v.  Hess,  53  Ala.  19. 
Not  Evidence  of  Delivery  to  Consignee. — While 

evidence  of  a  shipment  as  between  the  carrier 
and  shipper,  a  bill  of  lading  is  not  evidence  of 
delivery  to  the  consignee.  Flower  v.  Downs, 
12  Rob.  (La.)  101. 


6.  Of  the  Shipment  of  Goods. — As  between  the 
carrier  and  the  shipper,  a  bill  of  lading  is  evi- 
dence of  a  shipment.  See  Flower  v.  Downs,  12 
Rob.  (La.)  101 ;  Northern  Transp.  Co.  v.  Mc- 
Clary,  66  111.  233;  Southern  Express  Co.  v. 
Craft,  49  Miss.  480,  19  Am.  Rep.  4. 

6.  Of  the  Weight  and  Quantity  of  the  Goods. — 
Bills  of  lading  are  prima  facie  evidence  that 
the  quantity  of  the  goods  which  they  acknowl- 
edge to  have  been  received  were  in  fact  re- 
ceived by  the  carrier.  McLean  v.  Fleming, 
L.  R.  2  H.  L.  Sc.  128,  25  L.  T.  N.  S.  317 ;  Hall 
v.  Grand  Trunk  R.  Co.,  34  U.  C.  c£  B.  517; 
The  Ethel,  59  Fed.  Rep.  473  ;  The  Lady  Frank- 
lin, 8  Wall.  (U.  S.)  325;  Little  Rock,  etc.,  R. 
Co.  v.  Hall,  32  Ark.  669;  Shatzell  v.  Hart,  2 
A.  K.  Marsh.  (Ky.)  191.  Compare  M'Cready 
v.  Holmes,  6  Am.  L.  Reg.  229. 

7.  Of  the  Condition  of  the  Goods. — A  bill  of 
lading  which  states  the  condition  of  the  prop- 
erty, as  that  the  property,  when  received,  was 
"in  good  order,"  "in  good  condition,"  "in 
good  order  and  well  conditioned,"  etc.,  is 
prima  facie  evidence  that  the  goods  were  in 
good  condition. 

United  States. — The  Adriatic,  16  Blatchf. 
(U.  S.)424;  Archer  v.  Adriatic,  8  Rep.  231, 
9  Cent.  L.  J.  201 ;  Turner  v.  The  Ship  "  Black 
Warrior,"  1  McAll.  (U.S.)  181;  Choate  v. 
Crowninshield,  3  Cliff.  (U.  S.)  184;  Nelson 
v.  Woodruff,  1  Black  (U.  S.)  156;  Zerega  v. 
Poppe,  Abb.  Adm.  397;  The  Oriflamme,  I 
Sawy.  (U.  S.)  176;  The  Ship  Martha,  Olc. 
Adm.  140. 

Illinois. — Bissel  v.  Price,  16  111.  408 ;  Great 
Western  R.  Co.  v.  McDonald,  18  111.  172;  Illi- 
nois Cent.  R.  Co.  v.  Cowles,  32  111.  117; 
Illinois  Cent.  R.  Co.  v.  Cobb,  72  111.  148.  See 
Chicago,  etc.,  R.  Co.  v.  Benjamin,  63  111.  283. 

Louisiana.  —  Montgomery  v.  Ship  Abby 
Pratt,  6  La.  Ann.  410,  54  Am.  Dec.  562;  Rap- 
pahannock v.  Woodruff,  11  La.  Ann.  698; 
Whitney  v.  Gauche,  11  La.  Ann.  432. 

Maine. — Tarbox  v.  Eastern  Steamboat  Co., 
50  Me.  339. 

Massachusetts.  —  Hastings  v.  Pepper,  11 
Pick.  (Mass.)  41 ;  Barrett  v.  Rogers,  7  Mass. 
297,  5  Am.  Dec.  45. 

New  York—  Ellis  v.  Willard,  9  N.  Y.  529; 
Price  v.  Powell,  3  N.  Y.  322.  See  Witzler  v. 
Collins,  70  Me.  290,  35  Am.  Rep.  327. 

In  The  Tan  Bark  Case,  1  Brown  Adm.  151. 
it  was  said  that  a  bill  of  lading  reciting  that  the 
goods  were  in  good  condition  when  shipped 
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Bills  Containing  Qualifying  Clauses. — But  bills  of  lading  frequently  contain  certain 
qualifying  clauses,  such  as  "  contents  unknown,"  "  condition  unknown,"  etc., 
and  are  consequently  weakened  materially  as  evidence  of  these  facts. 

"Contents  Unknown,"  etc. — Bills  Containing  Not  Evidence  of  Contents  of  Packages. — Thus 
a  bill  of  lading  which  acknowledges  the  receipt  of  a  specified  number  of  pack- 
ages, but  contains  the  phrase  "  contents  unknown,"  cannot  ordinarily  be 
evidence  of  what  the  packages  contained.1 

Whether  Bills  Containing  Are  Evidence  of  Condition  of  Goods. — And  where  a  bill  of  lad- 
ing contains  the  clause  "  contents  unknown,"  or  a  similar  expression,  and  the 
goods  are  shipped  in  boxes,  casks,  or  packages,  if  a  question  arises  as  to  the  con- 
dition of  the  contents,  the  instrument  is  not,  it  seems,  even  prima  facie  suffi- 
cient to  show  the  actual  condition,  but  the  shipper  or  consignee  must,  in  the 
first  instance,  prove  the  condition  of  the  goods  by  other  evidence.2    If,  how- 


"  is  but  slight  evidence  of  the  condition  of 
goods  packed  in  boxes  or  otherwise  not  open 
to  inspection  ;  it  is  very  strong  evidence  of  the 
outward  condition  of  the  cargo  at  the  time  of 
shipment." 

The  master  of  a  Russian  ship  received  on 
board  his  vessel,  at  St.  Petersburg,  certain 
goods,  under  a  bill  of  lading  in  the  ordinary 
form  :  "Shipped  in  good  order  and  well-con- 
ditioned, *  *  *  to  be  delivered  in  the  like 
good  order  and  well-conditioned  at  the  *  *  * 
port  of  London."  At  the  hearing  of  the  cause, 
it  was  proved  that  the  goods  were  damaged 
both  externally  and  internally,  and  that  the 
damage  was  recent  and  not  traceable  to  any 
inherent  vice  in  the  goods.  It  was  held  that, 
in  the  absence  of  any  satisfactory  proof  on  the 
part  of  the  shipowner  that  the  goods  were  in  a 
bad  condition  when  shipped,  it  was  not  incum- 
bent on  the  consignees,  in  order  to  establish 
their  cause,  to  prove  where  or  how  the  goods 
became  damaged.  The  Peter  der  Grosse,  L. 
R.  i  Prob.  Div.  414,  34  L.  T.  N.  S.  749. 

Statement  that  Goods  Were  In  Apparent  Good 
Condition.  —  It  has  been  held  that  the  word 
"apparent"  inserted  before  the  word  good 
does  not  change  the  legal  effect  of  the  instru- 
ment as  evidence;  when  a  common  carrier  re- 
ceives goods  for  shipment,  and  gives  the  con- 
signor a  bill  of  lading,  in  which  the  goods  are 
stated  to  be  in  apparent  good  order,  the  in- 
strument is  prima  facie  evidence  that  the 
goods  were  in  good  condition.  Illinois  Cent. 
R.  Co.  v.  Cobb,  72  111.  148. 

Clause  Providing  for  Payment  of  Frelght'upon 
Delivery  of  Cargo  In  Sound  Condition.  —  It  has 
been  held  that  a  bill  of  lading  which  contains 
no  admission  of  the  receipt  of  the  cargo  in 
good  order,  or  promise  to  deliver  it  in  good 
order,  or  exception  of  perils  of  the  seas,  but 
provides  that,  upon  the  delivery  of  the  cargo 
in  sound  condition,  the  freight  shall  be  paid, 
is  to  be  construed  as  impliedly  admitting  the 
receipt  of  the  cargo  in  good  order.  The  Ship 
Zone,  2  Sprague  (U.  S.)  19. 

1.  "Contents  Unknown  " —  Vernard  v.  Mud- 
son,  3  Stunn.  -(U.  S.)  40c;;  The  California,  2 
Sawy.  (U.  S.)  12.   See  Nelson  v.  Stephenson, 

5  Duer  (N.  Y.)  538. 

Thus,  where  a  bill  of  lading  acknowledged 
the  shipment  of  "  six  boxes,  containing  1 2,000 
dollars,"  etc,  but  concluded  with  the  phrase 
"contents  unknown,"  the  < curt  declared  that 


the  words  "  contents  unknown  "  rendered  the 
bill  of  lading  no  declaration  of  what  the  chest 
of  dollars  contained.  Haddow  v.  Parry,  3 
Taunt.  303.  Lord  Mansfield  said:  "If  the 
master  qualifies  his  acknowledgment  by  the 
words  '  contents  unknown '  he  acknowledges 
nothing." 

And  in  Fassett  v.  Ruark,  3  La.  Ann.  694,  it 
was  said  that  the  carrier  must  be  understood 
as  expressly  declining  to  be  bound  as  to  the 
contents  of  packages  acknowledged  to  have 
been  received  by  inserting  at  the  foot  of  the 
bill  of  lading  "  contents  unknown." 

In  Miller  v.  Hannibal,  etc.,  R.  Co.,  90  N.  Y. 
430,  43  Am.  Rep.  179,  reversing-  24  Hun  (N. 
Y.)  607,  the  carrier  received  thirty  barrels  for 
transportation  over  its  road,  and  delivered  to 
the  person  delivering  the  barrels  a  bill  of  lad- 
ing certifying  that  it  had  received  the  "fol- 
lowing described  packages  in  apparent  good 
order  (contents  and  value  unknown)."  This 
part  was  printed,  but  following  it,  and  before 
the  signature  of  the  defendant's  agent,  was 
written  "Articles,  30  bbls.  of  eggs."  The  per- 
son receiving  the  bill,  who  represented  him- 
self as  a  member  of  a  certain  firm,  indorsed  it 
in  blank  in  the  name  of  said  firm,  and  annexed 
it  to  a  draft  drawn  upon  the  plaintiff,  who, 
upon  the  faith  and  security  thereof,  accepted 
and  paid  the  draft.  The  barrels  were  in  fact 
filled  with  sawdust,  and  contained  no  eggs. 
In  an  action  to  recover,  it  was  held  that  the 
description  of  the  articles  was  not  a  representa- 
tion that  the  barrels  contained  eggs,  but,  tak- 
ing the  whole  instrument  together,  it  imported 
only  that  the  defendant  had  received  thirty 
packages  described  as  containing,  or  purport- 
ing to  contain,  eggs,  but  the  actual  contents 
of  which  were  unknown  to  the  defendants. 

2.  Where  the  bill  of  lading  was  in  the  com- 
mon form,  specifying  the  goods  to  be  "30 
hogsheads  bacon,"  signed  by  the  master,  but 
with  the  further  written  statement  "contents 
unknown,"  it  was  held,  in  a  suit  against  the 
consignee  to  recover  freight,  where  one  of  the 
defenses  was  that  damage  had  occurred  to  the 
goods  by  reason  of  the  act  of  the  carrier,  that 
the  onus  probandi  was  on  the  libelee  to  estab- 
lish tin-  damage,  "for,"  said  Story,  J.,  in  de- 
livering tin-  opinion  of  the  court,  "  here,  in  the 
bill  of  lading,  tin'  words  arc  written  'contents 
unknown  ; 1  and  as  the  contents  were  not 
known,  no  presumption  can  arise  ns  to  the 
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ever,  the  external  covering  of  the  goods  is  damaged  when  they  are  delivered, 
so  as  to  account  for  an  injury  to  the  contents,  it  seems  that  the  evidence  may 


true  state  of  the  goods  at  the  time  of  the  ship- 
ment."  Vernard  v.  Hudson,  3  Sumn.  (U.  S.) 

In  Clark  v.  Barnwell,  12  How.  (U.  S.)  272, 
the  bill  of  lading  contained  the  usual  clause 
that  the  goods  were  shipped  in  good  order, 
and  at  the  conclusion  was  added  "contents 
unknown."  The  court,  by  Nelson,  J.,  said: 
"  It  is  obvious,  therefore,  that  the  acknowl- 
edgment of  the  master  as  to  the  condition  of 
the  goods  when  received  on  board  extended 
only  to  the  external  condition  of  the  cases,  ex- 
cluding any  implication  as  to  the  quantity  or 
quality  of  the  article,  condition  of  it  at  the  time 
received  on  board,  or  whether  properly  packed 
or  not  in  the  boxes." 

"Measurement  and  Contents  Unknown."  — 
Where  a  bill  of  lading  acknowledged  the 
receipt  of  a  case  containing  "  marble  works  " 
in  good  order,  "  measurement  and  contents  un- 
known," it  was  held  that  the  burden  was  on 
the  libelant  to  prove  that  when  the  case  was 
delivered  to  the  vessel  its  contents  were  in 
good  order  and  condition.  The  Italian  Bark 
Vincenzo  T.,  10  Ben.  (U.  S.)  228. 

"Weight  and  Contents  Unknown." — And  it 
has  been  so  held  where  the  bill  of  lading  con- 
tained the  phrase  "  weight  and  contents  un- 
known. "  The  Columbo,  3  Blatchf.  (U.  S.) 
521 ;  Wentworth  v.  Ship  Realm,  16  La.  Ann.  18. 

But  in  the  case  of  Baxter  v.  Leland,  Abb. 
Adm.  348,  it  seems  that  the  court  took  the 
view  that  the  reservation  in  the  bill  of  lading, 
to  the  effect  that  the  contents  and  weight  of 
the  casks  acknowledged  to  have  been  shipped 
were  unknown,  does  not  change  the  character 
of  the  instrument.  It  appeared  in  this  case, 
which  was  a  libel  by  the  owners  of  the  ship  to 
recover  freight  and  primage  on  a  cargo  of 
flour,  that  the  bill  of  lading  signed  by  the 
master  of  libelants'  vessel  contained  an  ad- 
mission that  the  flour  was  received  on  board 
the  ship  in  good  order  and  well  conditioned ; 
but  a  memorandum  in  the  words  "weight 
and  contents  are  unknown  "  was  added  by  the 
master  before  his  signature.  Betts,  J.,  in  de- 
livering the  opinion  of  the  court,  said  :  "  The 
reservation  by  the  master,  in  executing  the  bill 
of  lading,  imposed  on  the  shipper  no  obliga- 
tion to  give  other  evidence  than  the  bill  of 
lading  itself,  that  the  contents  of  the  casks 
corresponded  with  the  admissions  in  it,  until 
affirmative  evidence  is  furnished  tending  to 
show  a  mistake  in  the  receipt  in  that  respect. 
The  memorandum  made  by  the  master,  that 
the  contents  and  weight  of  the  casks  were  un- 
known, does  not  change  the  character  of  the 
instrument.  It  operates  as  it  would  without 
that  reservation,  as  prima  facie  evidence  that 
the  shipment  corresponded  with  the  represen- 
tation, but  subject  to  be  rectified  by  proof  that 
it  was  otherwise." 

The  case  of  English  v.  Ocean  Steam  Nav. 
Co.,  2  Blatchf.  (U.  S.)  425,  was  a  libel  filed 
against  the  respondent  to  recover  for  damages 
to  certain  goods  in  cases  shipped  by  one  of 
its  steamers.  It  was  insisted  on  the  part  of 
the  respondent  that,  as  the  bill  of  lading  con- 


tained the  usual  clause  "weight,  contents, 
and  value  unknown,"  the  burden  lay  upon  the 
libelant  to  show,  in  the  first  instance,  that 
the  goods  were  put  up  in  the  cases  by  the 
manufacturer  or  shipper  in  good  order  and 
condition;  and  that,  in  the  absence  of  such 
proof,  the  court  was  bound  to  presume  that 
the  injury  to  the  goods  arose  from  defects  ex- 
isting when  they  were  packed  for  shipment, 
or  which  occurred  previous  to  the  shipment. 
But  it  was  held  that  the  law  is  otherwise.  In 
delivering  the  opinion  of  the  court,  Nelson, 
J.,  said:  "Unless  there  is  something  in  the 
appearance  or  condition  of  the  goods,  on  their 
being  opened  after  delivery,  affording  ground 
for  reasonable  inference  that  they  were  im- 
properly packed,  or  packed  in  an  unfit  state 
for  transportation,  or  unless  some  evidence  to 
that  effect  is  given,  the  contrary  will  be  pre- 
sumed." 

The  master  of  a  Russian  ship  received  on 
board  his  vessel,  at  St.  Petersburg,  certain 
goods,  under  a  bill  of  lading  in  the  ordinary 
form:  "  Shipped  in  good  order  and  well-con- 
ditioned,  *  *  *  to  be  delivered  in  the  like  good 
order  and  well-conditioned  at  the  *  *  *  port 
of  London."  Certain  expected  perils  were 
enumerated  in  the  bill  of  lading,  and  in  the 
margin  were  the  words  "  Weight,  contents, 
and  value  unknown."  The  ship  arrived  in  Lon- 
don, and  the  goods  were  delivered  to  the  con- 
signees, but  a  great  number  of  them  were 
found  to  be  in  a  damaged  state.  At  the  hear- 
ing of  a  cause  under  the  Admiralty  Court 
Act  1861,  §  6,  instituted  on  behalf  of  the  con- 
signees against  the  ship,  it  was  proved  that 
the  goods  were  damaged  both  externally  and 
internally,  and  that  the  damage  was  recent, 
and  not  traceable  to  any  inherent  vice  in  the 
goods.  It  was  held  that,  in  the  absence  of  any 
satisfactory  proof  on  the  part  of  the  ship- 
owners that  the  goods  were  in  a  bad  condition 
when  shipped,  it  was  not  incumbent  on  the 
consignees,  in  order  to  establish  their  case,  to 
prove  where  or  how  the  goods  became  dam- 
aged. The  Peter  der  Grosse,  L.  R.  1  Prob. 
Div.  414,  34  L.  T.  N.  S.  749. 

"Quantity  and  Quality  Unknown."  —  It  has 
been  held  that  where  the  bill  of  lading  re- 
ceipts for  the  goods  as  in  good  order  and  con- 
dition, but  contains  the  clause  "quantity  and 
quality  unknown,"  the  consignor  or  consignee 
must  show  either  that  the  goods  were  in  good 
order  when  received  or  that  the  damage  is 
directly  traceable  to  a  cause  for  which  the 
carrier  is  responsible.  The  Prosperino  Pa- 
lasso,  29  L.  T.  N.  S.  622 ;  The  Ida,  32  L.  T.  N. 
S.  541.  In  the  latter  case  it  was  held  that 
there  is  no  rule  of  law  by  which  the  consignee 
of  goods,  under  a  bill  of  lading  stating  the 
goods  to  have  been  shipped  in  good  order 
and  condition,  but  containing  the  words 
"quantity  and  quality  unknown,"  is  bound  to 
show  that  the  goods  were  shipped  in  good  or- 
der and  condition,  or  fail  in  a  suit  against  the 
shipowner  for  damage  done  to  the  cargo;  but 
failing  proof  of  the  condition  of  the  cargo 
when  shipped,  the  consignee  is  bound  to  show 
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be  dispensed  with,  and  that  the  admission  in  the  bill  of  lading  will  be  prima 
facie  sufficient.1 

"  Contents  and  Weight  Unknown  " — Bills  Containing,  Not  Evidence  of  Quantity. — It  seems 
that  a  bill  of  lading  which  contains  the  words  "  contents  and  weight  unknown," 
or  a  similar  phrase,  cannot  be  evidence  of  the  quantity  or  weight  of  the  goods 
shipped.2 

(3)  Of  the  Ownership  of  the  Goods. — In  the  hands  of  the  holder,  a  bill  of  lad- 
ing may  be  evidence  of  ownership,  special  or  general,  of  the  property  men- 
tioned in  it,  and  of  the  right  to  receive  said  property  at  the  place  of  delivery.3 
Thus  a  bill  of  lading  in  the  usual  form  and  containing  no  qualifying  terms  is 
prima  facie  evidence  that  the  consignee  named  therein  is  the  owner  of  the 
goods.4  But  the  shipper  may  take  a  bill  of  lading  in  such  a  manner  as  to  show 
no  intention  of  passing  the  title  in  the  goods,  but  rather  to  reserve  in  himself 
a  jus  disponendi  over  them.  And  whether  or  not  there  is  such  intention 
is  a  question  which  must  depend  upon  all  the  circumstances  of  the  case.6 

(4)  Of  the  Terms  of  the  Contract. — A  bill  of  lading  is,  of  course,  evidence 
of  the  terms  of  the  contract  of  affreightment.6 

c.  Admissibility  of  Parol  Evidence  to  Vary  or  Contradict — (1) 
General  Rule. — As  has  heretofore  been  said,T  a  bill  of  lading  has,  in  legal 
effect,  a  double  aspect;  it  partakes  of  the  character  of  both  a  receipt  and  a  con- 
tract.   And  the  extent  to  which  it  may  be  modified  or  controlled  by  parol  or 


that  the  damage  sustained  is  traceable  to 
causes  for  which  the  shipowner  is  responsible. 

1.  Condition  In  Particulars  Open  to  Inspection 
of  Carrier.  —  See  The  Columbo,  3  Blatchf.  (U. 
S.)  521. 

Accordingly,  where  a  bale  of  cloth  was 
shipped  under  such  a  bill  of  lading  and  on  de- 
livery to  the  consignee  it  was  found  that  the 
outer  and  inner  coverings  were  injured,  and 
that  a  piece  of  the  cloth  had  been  removed,  it 
was  held  that  it  was  incumbent  on  the  carrier 
to  show  that  the  injury  was  only  external. 
The  Energie,  2  Asp.  Mar.  L.  Cas.  296. 

In  the  case  of  The  Peter der  Grosse,  L.  R. 
1  Prob.  Div.  414,  34  L.  T.  N.  S.  749,  a  bill  of 
lading  which  acknowledged  that  certain  goods 
were  shipped  "  in  good  order  and  well- 
conditioned,"  to  be  delivered  in  like  good 
order  and  condition,  but  contained  in  the  mar- 
gin the  words  "  weight,  contents,  and  value 
unknown,"  was  held  to  afford  evidence  that 
externally,  so  far  as  met  the  eye,  the  goods 
had  been  shipped  in  good  order  and  condition. 

2.  "Contents  and  Weight  Unknown." — In  The 
Andover,  3  Blatchf.  (U.  S.)  303,  the  court  said  : 
"  The  bill  of  lading  is  a  printed  form  filled  up, 
and  the  words  '  contents  and  weight  unknown  ' 
are  added  at  the  bottom  with  a  pen,  clearly 
indicating  an  intent  on  the  part  of  the  master 
not  to  be  bound  by  any  supposed  ascer- 
tainment of  the  weight  at  the  time  by  the 
shipper." 

"  Weight,  Contents,  and  Value  Unknown." — In 
Nicol  v.  Castle,  9  Bomb.  II.  Ct.  Rep.  321,  a 
bill  of  lading  was  given  for  fifty  tons  of  coal, 
but  just  before  the  master's  signature  the 
words  "  weight,  contents,  mid  value  unknown  " 
were  written.  It  was  held  that  this  did  not 
amount  to  an  admission  that  that  fifty  tons 
had  been  received  on  hoard. 

In  Jesscl  v.  Bath,  L.  R.  2  Kxch.  207,  the 
plaintiff  was  assignee  for  value  of  a  bill  of 
lading  for  goods  shipped  on  defendant's  ves- 
sel.   The  bill  acknowledged  as  "shipped  in 


good  order  *  *  *  thirty-four  thousand  four 
hundred  and  sixty  kilogrammes  mineral  in 
bulk,  being  marked  and  numbered  as  per  mar- 
gin, and  to  be  delivered,"  etc.,  and  printed 
before  the  signature  were  the  words  "weight, 
contents,  and  value  unknown."  The  vessel 
delivered  seven  tons,  twelve  hundredweight 
less  than  the  amount  stated  in  the  bill,  and  the 
suit  was  for  the  nondelivery  of  the  residue. 
The  case  was  decided  on  the  construction  of 
an  English  statute,  but  Kelly,  C.  B.,  said: 
"The  written  part  of  the  bill  is  not  entirely 
inconsistent  with  the  printed.  The  whole  may 
be  reasonably  and  fairly  read  as  meaning  that 
a  quantity  of  manganese  had  been  received  on 
board,  appearing  to  amount  to  thirty-three 
tons,  but  that  the  person  signing  the  bill  would 
not  be  liable  for  any  deficiency,  inasmuch  as 
he  not  in  fact  ascertained,  and  therefore  did 
not  know,  the  true  weight." 

"  I  Do  Not  Know  the  Weight." — In  Schultz  v. 
The  Pietro  G.,  40  Fed.  Re]).  497,  the  clause  "I 
do  not  know:  the  weight  "  was  inserted  by  the 
master  in  a  bill  of  lading  which  was  given  for 
"about  200  tons."  The  burden  of  proving 
that  all  that  was  delivered  on  the  ship  was  not 
received  was  on  the  consignee,  and  failing  to 
prove  this,  he  could  not  recover. 

3.  Pollard  v.  Vinton,  105  U.  S.  7.  See  the 
title  Salks. 

4.  Prima  Facie  Evidence  of  Title  In  Consignee 
—  Webb  7'.  Winter,  1  Cal.  417;  Harrison  v. 
I lixson, 4  Black f.  (I ml.)  220;  Benjamin  v.  Levy, 
39  Minn.  11;  Conger  :•.  Galena,  etc.,  R.  Co., 
17  Wis.  477;  Hooper  f.  Chicago,  etc.,  R.  Co., 
27  Wis.  Si,  9  Am.  Rep.  439. 

0.  Van  Casteel  v.  Brooker,  2  Exch.  691  ; 
Emery  V.  Irving  Nat.  Bank,  25  Ohio  St.  360, 
iS  Am.  Rep.  29c).    See  the  title  Sai.ks. 

6.  Samuel  v.  Darch,  2  Stark.  60,  3  E.  C.  L. 
310;  The  Delaware,  14  Wall.  (U.  S.J  579. 

7.  See  supra,  this  title  mid  division,  the 

subdivision  Ftinctiont  of  Hilts  of  Lading — 

Rtctlpt  <tii<t  Contract. 
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other  extraneous  evidence  depends  upon  the  office  which  it  performs  in  this 
respect.  In  so  far  as  it  is  merely  a  receipt,  it  is  only  prima  facie,  and  not  con- 
clusive, evidence  of  the  facts  which  it  recites,  and  may  therefore  be  contra- 
dicted, varied,  or  explained  by  parol  testimony.1  But,  on  the  other  hand,  in  so 
far  as  it  is  evidence  of  the  contract  between  the  parties  to  carry  and  deliver  the 
goods,  it  stands  on  the  footing  of  all  other  contracts  in  writing,  and  cannot  be 
contradicted  or  varied  by  parol  evidence.2 

(2)  Receipt  Clauses — (a)  General  Rule. — Since  parol  evidence  may  be  given  to 
show  fraud  or  mistake  in  the  execution  of  a  written  agreement  or  contract,3 
there  can  be  no  question  but  that  it  can  be  used  for  this  purpose  in  connection 
with  bills  of  lading  so  far  as  they  are  merely  receipts.4  But  it  is  not  alone  to 
show  fraud  or  mistake,  in  the  technical  sense  of  the  term,  that  parol  evidence 
may  be  used  to  control  the  receipt  clauses  in  bills  of  lading.5  The  general 
rule  is  that  a  bill  of  lading,  in  so  far  as  it  admits  the  receipt  of  goods  by  the 
carrier  and  states  the  character,  quality,  quantity,  or  condition  of  the  goods 
when  they  were  received,  is  a  mere  receipt,6  and  may  be  explained  and  con- 
tradicted by  parol  evidence.7 


1.  See  infra,  this  title  and  division,  the  sub- 
division Receipt  Clauses — General  Rule. 

2.  See  infra,  this  title  and  division,  the 
subdivision  Contractual  Stipulations — Gen- 
eral Rule. 

3.  See  the  title  Parol  Evidence. 

4.  Steamboat  "Wisconsin"  v.  Young,  3 
Greene  ( Iowa)  268. 

Admissibility  of  Parol  Evidence  to  Show  Fraud. 
— In  an  action  by  the  original  shipper  of  the 
goods,  the  master  or  owner  will  be  allowed  to 
show  that  he  was  induced  by  fraud  to  sign  a 
bill  of  lading  containing  an  exaggerated  state- 
ment of  the  quantity  of  goods  received,  and 
such  evidence  will  defeat  an  action  for  the  re- 
covery of  an  alleged  deficiency  in  the  delivery 
made.  It  was  so  held  in  the  case  of  Bates  v. 
Todd,  1  M.  &  Rob.  106,  which  was  an  action 
against  the  owners  of  the  ship  Thames  on  a  bill 
of  lading,  signed  by  the  master  at  Singapore, 
for  eight  hundred  and  ninety  bags  of  pepper. 
The  declaration  alleged  that  eight  hundred 
and  ninety  bags  had  been  shipped  and  that 
some  of  them  had  been  lost.  The  defense  was 
that  only  seven  hundred  and  ninety  bags 
were  in  fact  shipped,  and  that  the  captain  had 
been  induced  to  sign  a  bill  of  lading  for  eight 
hundred  and  ninety  by  the  fraud  of  the  plain- 
tiffs' agent  at  Singapore.  It  was  contended 
for  the  plaintiffs  that  the  bill  of  lading  was  con- 
clusive and  estopped  the  defendant,  who  was 
the  owner  of  the  ship.  But  Chief  Justice  Tin- 
dal  held  that,  as  between  the  original  parties, 
the  bill  of  lading  was  merely  a  receipt  liable 
to  be  opened  by  the  evidence  of  the  real  facts, 
and  he  left  the  question  to  the  jury  whether  in 
fact  eight  hundred  and  ninety  bags  or  only 
seven  hundred  and  ninety  were  shipped. 
And  it  would  seem  that  even  though  there  is 
a  stipulation  in  the  charter  party  that  the  bill 
of  lading  is  to  be  conclusive  evidence  of  the 
quantity  of  cargo  received  as  stated  therein, 
if  there  was  fraud  such  a  provision  would 
not  take  effect.  Lishman  v.  Christie,  igQ^B. 
Div.  333. 

6.  Where  There  Is  Neither  Fraud  nor  Technical 
Mistake. — In  the  case  of  Goodrich  v.  Norris, 
Abb.  Adm.  196,  where  there  was  no  sugges- 
tion of  fraud,  the  court,  by  Betts,  J.,  in  hold- 


ing that  the  carrier  might  show  by  parol  evi- 
dence that  he,  by  mistake,  signed  a  bill  of 
lading  for  a  larger  quantity  of  goods  than  he 
actually  received,  said:  "The  clauses  in  the 
bill  of  lading  which  relate  to  the  quantity  and 
condition  of  the  goods  received  do  not  enter 
into  the  contract  between  the  parties;  they 
are  parts  of  the  receipt.  The  contract  is  for 
the  transportation  of  the  goods,  for  their 
delivery,  for  the  stipulated  freight,  etc.  But 
the  statements  that  the  goods  embraced  within 
this  contract  have  been  received  on  board  the 
vessel,  and  that  they  are  of  such  and  such  de- 
scription in  point  of  quantity,  quality,  condi- 
tion, marks  and  numbers,  etc.,  are  in  the 
nature  of  a  receipt,  not  an  agreement.  They 
are  therefore  explainable,  not  alone  by  evi- 
dence of  fraud,  but  by  such  proof  of  mistake 
as  is,  by  well-settled  rules  of  law,  permitted  to 
control  the  operation  of  ordinary  receipts.  It 
is  proper,  therefore,  to  receive  the  evidence 
offered  on  the  part  of  the  defense  in  this  case, 
and  if  it  clearly  shows  that  the  goods  for 
which  this  suit  is  brought  were  never,  in  point 
of  fact,  delivered  to  the  respondent,  it  will 
constitute  a  good  defense  to  this  action." 

6.  Receipt  Clauses — What  Are. — That  part  of 
a  bill  of  lading  which  relates  to  the  receipt  of 
the  goods,  their  quality,  condition,  and  quan- 
tity, is  treated  as  a  receipt,  as  distinct  from  the 
contract.  Berkley  v.  Watling,  7  Ad.  &  El. 
29,  34  E.  C.  L.  22;  Maryland  Ins.  Co.  v.  Ru- 
den,  6  Cranch  (U.  S.)338;  Barrett  v.  Rogers, 
7  Mass.  297,  5  Am.  Dec.  45 ;  Graves  v.  Har- 
wood,  9  Barb.  (N.  Y.)  477;  Dickerson  v. 
Seelye,  12  Barb.  (N.  Y.)  99;  Price  v.  Powell, 
3  N.  Y.  322 ;  Ellis  v.  Willard,  9  N.  Y.  529. 

7.  Parol  Evidence  Admissible  to  Explain  Re- 
ceipt Clauses  —  England. — Bates  v.  Todd,  1 
M.  &  Rob.  106;  Goodrich  v.  Norris,  Abb. 
Adm.  196;  Berkley  v.  Watling,  7  Ad.  &  El. 
29,  34  E.  C.  L.  22;  Fowler  v.  Stirling,  3  L. 
Can.  Jur.  103. 

United  States.— The  J.  W.  Brown,  1  Biss. 
(U.  S.)  76;  The  Wellington,  1  Biss.  (U.  S.) 
279;  The  Joseph  Grant,  1  Biss.  (U.  S.)  193; 
Maryland  Ins.  Co.  v.  Ruden,  6  Cranch  (U.S.) 
338;  Nelsons.  Woodruff,  1  Black  (U.  S.)  156; 
Higgins  v.  U.  S.  Mail   Steamship   Co.,  3 
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Clause  Acknowledging  the  Receipt  of  Goods. — Thus  a  bill  of  lading,  though  it  asserts 
the  shipment  of  goods,  can  only  be  prima  facie  evidence  of  that  fact,  and  the 
carrier  may  show  by  parol  that  no  goods  were  really  received.1 

Clause  Stating  the  Weight  and  Quantity  of  the  Goods. — With  respect  to  the  clause 
which  specifies  the  quantity  of  the  goods  shipped,  the  usual  bill  of  lading  is 
but  a  receipt.2  Hence,  the  ordinary  bill  of  lading,  as  between  the  original 
parties,  is  merely  prima  facie  and  not  conclusive  evidence  of  the  quantity  of 
goods  shipped  ;  the  carrier  may  show  by  parol  evidence  that  a  smaller  quantity 
than  stated  was  actually  received,3  and  the  shipper  or  consignee  may  contra- 


Blatchf.  (U.S.)  282;  The  Ship  Howard  v. 
Wissman,  18  How.  (U.  S.)  231 ;  The  Lady 
Franklin,  8  Wall.  (U.  S.)  325;  The  Delaware, 
14  Wall.  (U.  S.)  601;  The  Guiding  Star,  62 
Fed.  Rep.  407;  Sutton  v.  Kettell,  1  Sprague 
(U.  S.)  309. 

Alabama. — Wayland  r.  Mosely,  5  Ala.  430, 
39  Am.  Dec.  335 ;  Cox  v.  Peterson,  30  Ala. 
608,  68  Am.  Dec.  145.  Compare  Peck  v. 
Dinsmore,  4  Port.  (Ala.)  212. 

California.  —  Pereira  v.  Central  Pac.  R. 
Co.,  66  Cal.  92. 

Connecticut. — Relyea  v.  New  Haven  Roll- 
ing Mill  Co.,  42  Conn.  579. 

Illinois. — Bissel  v.  Price,  16  111.  408. 

Iowa. — Steamboat  "  Wisconsin  "  v.  Young, 
3  Greene  (Iowa)  268  ;  Chapin  v.  Chicago,  etc., 
R.  Co.,  79  Iowa  582. 

Louisiana. — Kirkman  v.  Bowman,  8  Rob. 
(La.)  246. 

Maine. — O'Brien  v.  Gilchrist,  34  Me.  554, 
56  Am.  Dec.  676;  Tarbox  v.  Eastern  Steam- 
boat Co.,  50  Me.  339;  Witzler  v.  Collins,  70 
Mc  290,  35  Am.  Rep.  327. 

Maryland. — Atwell  v.  Miller,  11  Md.  348, 
69  Am.  Dec.  206. 

Massachusetts. — Shepherd  v.  Naylor,  5  Gray 
(Mass.)  591  ;  Sears  f.Wingate,  3  Allen  (Mass.) 
103;  Blanchard  V.  Page,  8  Gray  (Mass.)  287 ; 
Richards  v.  Doe,  100  Mass.  524;  Hastings  v. 
Pepper,  11  Pick.  (Mass.)  43. 

Michigan. — Gibbons  v.  Robinson,  63  Mich. 
146. 

M innesota. — National  Bank  of  Commerce 
v.  Chicago,  etc.,  R.  Co.,  44  Minn.  224,  20  Am. 
St.  Rep.  566. 

Missouri.  —  Steamboat  Missouri  v.  Webb, 
9  Mo.  194. 

New  l'ork. — Meyer  7'.  Peck,  28  N.  Y.  590; 
White  v.  Van  Kirk,  25  Barb.  (N.  Y.)  16;  Fitz- 
hugtl  v.  Wiman,  9  N.  Y.  559. 

North  Carolina. — Williams  v.  Wilmington, 
etc.,  R.  Co.,  93  N.  Car.  42,  53  Am.  Rep.  450. 

Ohio. — Wood  7'.  Perry,  Wright  (Ohio)  240. 

Pennsylvania . — Cafiero  v.  Welsh,  8  Phila. 
(Pa.)  130;  Baltimore,  etc.,  Steamboat  Co.  v. 
Brown,  54  Pa.  St.  77. 

Wisconsin.  —  Glass  v.  Goldsmith,  22  Wis. 
488. 

1.  Berkley  v.  Watling,  7  Ad.  &  El.  29,  34 
E.  C.  L.  22;  The  Lady  Franklin,  8  Wall.  (U. 
S.)32$;  The  Schooner  Freeman  7'.  Bucking- 
ham, 18  How.  (U.  S.)  182;  Sutton  7  .  Kettell, 
I  Sprague  ( I '.  S  )  309;  Fearne  v.  Richardson, 
12  La.  Ann.  752 ;  Hunt  7'.  Mississippi  Cent.  K. 
Co.,  20  La.  Ann.  446;  Baltimore,  etc.,  R.  Co. 
V,  Wilkcns,  44  Md.  ix,  22  Am.  Rep.  26;  Na- 
tional Batik  of  Commerce  v.  Chicago,  etc.,  R. 
Co.,  44  Minn.  224,  20  Am.  St.  Rep.  sj6fi;  Wil- 


liams v.  Wilmington,  etc.,  R.  Co.,  93  N.  Car. 
42,  53  Am.  Rep.  450;  Dean  -•.  King,  22  Ohio 
St.  118.  See  infra,  this  title  and  division,  the 
subdivision  Bills  Issued  without  Receiving 
Goods. 

2.  Reason  for  Rule  that  Bill  Is  Not  Conclusive 
as  to  Quantity. — The  rule  that  the  statement, 
in  a  bill  of  lading,  of  the  quantity  of  the  goods 
may  be  contradicted  by  parol  evidence  is  usu- 
ally put  on  the  ground  that  the  instrument  in 
this  respect  is  but  a  receipt  and  not  a  stipula- 
tion of  a  written  contract.  Meyer  v.  Peck,  28 
N.  Y.  590. 

But  when  the  bill  of  lading  was  signed  by 
the  carrier's  agent  or  clerk,  the  courts  have 
sometimes  based  their  decisions  upon  the  ad- 
ditional ground  that  such  agent  or  clerk  has 
no  authority  to  issue  a  bill  of  lading  for  goods 
not  actually  received.  Kirkman  7-.  Bowman, 
8  Rob.  (La.)  246;  Dean  v.  King,  22  Ohio  St. 
118.  See  infra,  this  title,  the  subdivision 
Bills  Issued  without  Receiving  Goods. 

3.  Carrier  may  Contradict  by  Parol  — Eng- 
land.— Bates  v.  Todd,  1  M.  &  Rob.  106;  Mc- 
Lean 7'.  Fleming,  L.  R.  2  H.  L.  Sc.  128.  See 
Brown  7'.  Powell  Duffrvn  Steam  Coal  Co. ,  L. 
R.  10  C.  P.  562. 

Canada.  —  Horseman  7'.  Grand  Trunk  R. 
Co.,  31  U.  C.  Q.  B.535. 

United  States. — Sutton  v.  Kettell,  1  Sprague 
(U.S.)  309;  The  Tuskar,  1  Sprague  (U.  S.) 
71;  TheLady  Franklin,  8  Wall.  (U.  S.)  325; 
Goodrich  v.  Norris,  Abb.  Adm.  196;  The  J.- 
W.  Brown,  1  Biss.  (U.  S.)  76;  Manchester  v. 
Milne,  Abb.  Adm.  115;  Broutyf.  Five  Thou- 
sand Two  Hundred  and  Fifty-six  Bundles  of 
Elm  Staves,  21  Fed.  Rep.  590;  The  Ethel,  59 
Fed.  Rep.  473. 

Iowa. — Steamboat  "  Wisconsin"  v.  Young, 
3  Greene  (Iowa)  268. 

Louisiana. — Kirkman  71.  Bowman,  8  Rob. 
(La.)  246. 

Maine. — O'Brien  7'.  Gilchrist,  34  Me.  554, 
56  Am.  Dec.  676. 

Massachusetts.  —  Hall  7'.  Mayo,  7  Allen 
(Mass.)  454.  See  Rvder  v.  Hall,  7  Allen 
(Mass.)  456. 

Michigan. — Strong  7'.  Grand  Trunk  R.  Co., 
15  Mich.  206,  <h  Am.  Dec.  184. 
'  New  York.— Meyer  v.  Reck,  33  Barb.  (N. 
Y.)  532,  affirmed  in  25  How.  Pr.  (N.  Y.)  97, 
affirmed  in  2H  N  Y.  590.     See  Wolfe  7\  Myers, 

3  Sandf.  ( N .  Y .)  7.  ' 

Ohio. — Dean  v.  King,  22  Ohio  St.  1 1 S. 
Pennsylvania .  —  Cafiero  7'.  Welsh,  8  1'hila. 
(Pa.)  136. 

See  Sears  v.  Wingale,  3  Allen  (Mass.)  103; 
Dickerson  v.  Seelye,  12  Barb.  (N.Y.)  99.  But 
compare  Backus  v.  The  Schooner  Marengo,  6 
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diet  the  bill  of  lading  by  parol  evidence  showing  that  the  carrier  received  a 
larger  quantity  than  is  in  the  bill  of  lading  acknowledged  to  have  been  received.1 
The  fact  that  the  goods  are  "under-billed  "  will  not  justify  the  carrier  in  con- 
verting the  excess.2 


McLean  (U.  S.)  487;  Central  R.,  etc.,  Co.  v. 
Anderson,  58  Ga.  393. 

In  Blanchet  v.  Powell's  Llantivit  Collieries 
Co.,  L.  R.  9  Exch.  74,  43  L.  J.  Exch.  50,  22 
W.  R.  490,  30  L.  T.  N.  S.  28,  it  was  held  that 
in  an  action  for  freight  the  master  is  at  liberty 
(notwithstanding  18  &  19  Vict.,  c.  ill,  §  3)  to 
show  that  the  cargo  actually  received  by  him 
differs  in  weight  from  that  signed  for  in  the 
bill  of  lading;  at  all  events,  where  the  weight 
mentioned  in  the  bill  of  lading  is  mere  matter 
of  measurement. 

Where  Shipper  has  Surrendered  Warehouse 
Receipts.  —  It  has  been  held  that  the  fact  that 
the  shipper  has  surrendered  to  the  warehouse- 
man, after  the  execution  of  the  bill  of  lading, 
his  warehouse  receipts  for  the  full  amount 
named  in  such  bill  will  not  preclude  the  ship- 
owner from  disputing  the  correctness  of  the 
bill  in  that  respect,  but  he  may  show  a  mistake 
in  the  bill  of  lading  as  to  the  quantity  actually 
shipped.    Glass  v.  Goldsmith,  22  Wis.  488. 

Provision  that  Consignee  may  Deduct  Damage 
or  Deficiency  in  Quantity  from  Balance  of  Freight. 
—And  it  has  been  held  that  the  fact  that  the 
bill  of  lading  contains  the  express  provision 
that  "any  damages  or  deficiency  in  quantity 
the  consignee  will  deduct  from  balance  of 
freight,"  does  not  change  the  rule.  Meyer 
v.  Peck,  28  N.  Y.  590.  Ingraham,  J.,  in  de- 
livering the  opinion  of  the  court,  said  of  this 
stipulation  that  it  "must  be  understood  to 
mean  the  quantity  received.  It  is  no  more  a 
guarantee  that  the  master  received  the  whole 
quantity  than  the  former  part  of  the  bill, 
which  he  is  allowed  to  explain  and  to  some 
extent  contradict.  It  can  only  be  understood 
as  an  agreement  to  pay  for  that  portion,  if 
any,  which  shall  be  found  to  be  deficient  of 
what  he  has  received.  If  he  is  permitted,  on 
the  trial,  to  show  that  he  did  not  receive  the 
whole  amount,  and  that  he  delivered  all  he 
received,  there  is  no  deficiency  upon  which 
such  a  clause  can  operate." 

To  the  same  effect  see  the  case  of  Abbe  v. 
Eaton,  51  N.  Y.  410,  where  the  language  of 
the  bill  of  lading  was:  "All  damages  caused 
by  boat  or  carrier,  or  deficiency  of  cargo  from 
quantity,  as  herein  specified,  to  be  paid  for  by 
the  carrier  and  deducted  from  the  freight." 
But  see  Rhodes  v.  Newhall,  126  N.  Y.  574,  22 
Am.  St.  Rep.  859,  distingtiishing  these  cases. 
See  also  Wallace  v.  Long,  8  111.  App.  504. 

Words  "More  or  Less."  —  It  has  been  said 
that  the  insertion  of  the  words  "more  or  less" 
in  a  bill  of  lading  shows  that  the  carrier  does 
not  mean  to  be  bound  by  the  number  given  ; 
that  it  is  an  estimate  rather  than  an  exact 
measurement.  And  it  has  been  held  that  a 
bill  of  lading  reciting  a  shipment  of  "  2282 
bushels  corn,  more  or  less,  all  to  be  delivered," 
is  complied  with  by  delivering  2217  bushels 
if  no  more  is  shipped.  Kelley  v.  Bowker,  11 
Gray  (Mass.)  428,  71  Am.  Dec.  725. 

In  Chapin  v.  Chicago,  etc.,  R.  Co.,  79  Iowa 


582,  it  is  said  that  a  bill  of  lading  may  be  con- 
tradicted by  parol  as  to  the  number  of  articles 
received,  especially  when  it  states  the  number 
as  so  many  "more  or  less."  And  see  The 
Dixie,  46  Fed.  Rep.  403. 

Where  a  bill  of  lading  stated  the  shipping 
of  a  specified  number  of  sticks  of  timber  con- 
taining a  specified  number  of  tons  "  more  or 
less,"  it  was  held,  in  a  suit  upon  the  bill  by 
the  shipper  for  the  nondelivery  of  the  goods, 
that  parol  evidence  offered  by  the  defendant 
of  an  agreement  by  the  shipper  that  the 
words  "  more  or  less  "  should  apply  equally 
to  the  number  of  sticks  as  to  the  number  of 
tons  was  inadmissible.  O'Brien  v.  Gilchrist, 
34  Me.  554,  56  Am.  Dec.  676. 

Words  "  Weight  Unknown." — Certainly,  where 
the  bill  of  lading,  though  it  mentions  the 
weight  of  the  goods,  contains  the  phrase 
"weight  unknown,"  the  carrier  will  not  be 
concluded  by  the  statement  of  the  weight.  In 
Shepherd  v.  Naylor,  5  Gray  (Mass.)  591,  the 
weight,  in  tons,  hundreds,  and  pounds,  of  iron 
shipped  was  mentioned  in  the  body  of  the  bill, 
but  the  words  "weight  unknown  to"  were 
added  before  the  master's  signature,  and  the 
court  held  that  the  carriers  were  not  con- 
cluded by  the  statement  of  weight,  Shaw,  C. 
J.,  saying  :  "  The  words '  weight  unknown  '  are 
significant.  It  is  said,  however,  that  they 
are  repugnant,  and  therefore  to  be  rejected. 
But  that  is  not  the  necessary  construction; 
they  may  be  used  to  modify  and  control  the 
admission  of  weight." 

In  the  case  of  Jessel  v.  Bath,  L.  R.  2  Exch. 
267,  36  L.  J.  Exch.  149,  15  W.  R.  1041,  it  was 
said  that  it  seems  that  where  a  bill  of  lading 
for  manganese  shipped  on  board  stated  the 
weight  in  writing,  but  contained  a  printed 
clause  "weight,  contents,  and  value  un- 
known," the  person  signing  the  bill  of  lading 
will  not  be  precluded  from  showing  that  the 
witness's  statement  of  weight  was  erroneous. 

Custom  to  Treat  Statement  of  Quantity  as  Con- 
clusive.— In  the  case  of  Strong  v.  Grand  Trunk 
R.  Co.,  15  Mich.  206,  93  Am.  Dec.  184,  though 
there  was  evidence  tending  to  show  a  custom 
to  treat  the  statement  of  quantity  as  conclu- 
sive, it  was  held  that  the  custom  was  not  such 
a  valid  one  as  the  court  would  enforce. 

1.  Shipper  or  Consignee  may  Contradict  by  Pa- 
rol.— Chapin  v.  Chicago,  etc.,  R.  Co.,  79  Iowa 
582,  42  Am.  &  Eng.  R.  Cas.  542.  See  Har- 
mon v.  New  York,  etc.,  R.  Co.,  28  Barb.  (N. 
Y.)  323- 

2.  Conversion  by  Carrier  of  Excess  Where 
Goods  Are  "  Under-billed." — Peebles  v.  Boston, 
etc.,  R.  Co.,  112  Mass.  498;  Wiggin  v.  Bos- 
ton, etc.,  R.  Co.,  T20  Mass.  201. 

Where  a  bill  of  lading  contained  the  stipu- 
lation "all  the  deficiency  in  cargo  to  be  paid 
for  by  the  carrier  and  deducted  from  the 
freight,  and  any  excess  in  the  cargo  to  be  paid 
for  to  the  carrier  by  the  consignee,"  it  was 
held  that  a  proper  construction  of  this  clause 
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Express  Agreement  Binding  Carrier  by  Statement  of  Quantity. — But  while  it  is  true  of 
the  ordinary  bill  of  lading  that  the  carrier  is  not  bound  by  the  statement 
of  quantity,  there  may,  no  doubt,  be  an  agreement  that  the  carrier  shall  be 
bound  by  such  statement,1  or  that  the  bill  of  lading  shall  furnish  the  only  evi- 
dence of  the  quantity.2  It  has,  however,  been  said  that  the  language  of  such 
an  agreement  must  be  quite  clear  and  explicit  to  preclude  the  carrier  from 
showing  by  parol  a  mistake  in  the  quantity.3 

Clause  stating  the  Condition  of  the  Goods. — The  clause  in  a  bill  of  lading  describing 
the  condition  of  the  goods  pertains  to  the  instrument  in  its  character  as  a 
receipt.4  The  bill  is,  therefore,  only  prima  facie  evidence  that  the  goods 
were  in  the  condition  stated,5  and  may  be  contradicted  by  parol  evidence 
showing  the  true  condition  of  the  goods.6   There  certainly  can  be  no  question 


would  not  authorize  the  carrier,  in  case  of  an 
excess  in  the  cargo,  to  collect  pay  for  the  same 
from  the  consignee  and  hold  the  proceeds  as 
his  own.  Wallace  v.  Long,  8  111.  App.  504. 
In  Murton  v.  Kingston,  etc.,  Forwarding  Co., 
18  Can.  L.  J.  278,  it  appeared  that  the  bill  of 
lading  contained  a  similar  provision,  but  that 
the  quantity  named  in  the  bill  was  less  than 
that  actually  shipped.  The  carrier  claimed 
the  excess,  but  was  held  not  to  be  entitled  to 
it,  as  the  provision  of  the  bill  did  not  have  the 
effect  of  giving  it  to  him,  nor  did  any  custom 
entitle  him  to  it. 

1.  See  opinion  of  Denio,  C.  J.,  in  Meyer  v. 
Peck,  28  N.  Y.  590. 

Clause  Binding  Carrier  by  Statement  of  Quan- 
tity.—  Where  a  bill  of  lading,  which  acknowl- 
edged the  receipt  by  the  carrier  of  a  specified 
quantity  of  wheat,  contained  the  provision, 
"  all  the  deficiency  in  cargo  to  be  paid  by 
the  carrier  and  deducted  from  the  freight, 
and  any  excess  in  the  cargo  to  be  paid  for  to 
the  carrier  by  the  consignee,"  it  was  held  that 
this  was  a  contractual  stipulation  which  bound 
the  carrier  to  the  statement  of  quantity  con- 
tained in  the  instrument.  Rhodes  v.  Newhall, 
126  N.  Y.  574,  22  Am.  St.  Rep.  859;  Sawyer  v. 
Cleveland  Iron  Min.  Co.,  69  Fed.  Rep.  211,  35 
U.  S.  App.  427,  584. 

Words  "Quantity  Guaranteed."  —  It  would 
seem  that  where  a  bill  of  lading  contains  the 
words  "  quantity  guaranteed,"  the  carrier  will 
be  responsible  to  the  shippers  for  the  quantity 
specified  in  the  instrument.  Bissel  v.  Camp- 
bell,  54  N.  Y.  353. 

2.  Sawyer  v.  Cleveland  Iron  Min.  Co.,  69 
Fed.  Rep.  211,  35  U.  S.  App.  427. 

Stipulation  in  Charter  Party  Making  Bill  of 
Lading  Conclusive  Evidence.  —  In  the  case  of 
Lishman  v.  Christie,  19  Q^,  B.  Div.  333,  an  ac- 
tion by  the  shipowner  against  charterers  for 
a  balance  of  freight  due  under  the  charter 
party,  it  appeared  that  the  defendants  had 
chartered  the  plaintiff's  ship  Cor  the  carriage 
of  acargo  of  timber,  and  that  the  charter  party 
provided,  among  other  tilings,  that  the  bills  of 
lading  should  be  conclusive  evidence,  against 
the  owners,  of  the  quantity  of  cargo  received 
as  stated  therein.  The  court  sustained  the 
provision  that  the  bills  of  lading  were  to  be 
conclusive  evidence  of  the  quantity  of  cargo 
received,  and  held  that,  in  t  be  absence  of  fraud, 

the  bills  of  lading  estopped  the  plaintiff  from 
denying  that  the  full  amount  of  cargo  stated 
therein  was  shipped. 

4  C.  of  L.— 34  529 


3.  Abbe  v.  Eaton,  51  N.  Y.  410. 

4.  Not  a  Contractual  Stipulation. — In  the  case 
of  Ellis  v.  Willard,  9  N.  Y.  529,  Allen,  J., 
said  :  "  The  statement  of  the  condition  of  the 
property  in  the  bill  of  lading  constitutes  no 
part  of  the  contract  of  affreightment,  and  the 
relation  of  the  parties  and  the  nature  of  the 
contract  will  not  allow  us  to  call  it  a  contract 
of  warranty." 

6.  Statement  of  Condition  of  Goods  Not  Con- 
clusive.— A  bill  of  lading,  even  if  it  recites  that 
the  goods  were  received  in  good  order  and 
condition,  is  not  conclusive  evidence  of  such 
facts.  Carson  v.  Harris,  4  Greene  ( Iowa)  516; 
Mitchell  v.  U.  S.  Express  Co.,  46  Iowa  214; 
Wood  v.  Perry,  Wright  (Ohio)  240.  See  Chi- 
cago, etc.,  R.  Co.  v.  Benjamin,  63  111.  283. 

6.  Bradstreet  v.  Heron,  Abb.  Adm.  209 ;  Illi- 
nois Cent.  R.  Co.  v.  Cowles,  32  111.  1 17. 

Admissibility  of  Parol  Evidence  to  Sbow  Actual 
Condition  of  Goods. — It  has  been  frequently  said, 
in  effect,  that  a  bill  of  lading  which  acknowl- 
edges that  the  goods  in  question  were  received 
"  in  good  order,"  "  in  good  condition,"  or  "  in 
goodorderand  well-conditioned,"  etc.,  is  prima 
facie  evidence  that,  as  to  all  circumstances 
which  were  open  to  inspection  and  visible, 
the  goods  were  in  good  order,  but  it  does  not 
preclude  the  carrier  from  showing,  in  case  of 
loss  or  damage,  that  the  loss  proceeded  from 
some  cause  which  existed,  but  was  not  appar- 
ent, when  he  received  the  goods.  Hastings  v. 
Pepper,  11  Pick.  (Mass.)  41 ;  Tarbox  v.  Eastern 
Steamboat  Co.,  50  Me.  339;  Nelson  r1.  Wood- 
ruff, 1  Black  (U.  S.)  156;  The  Oritlamme,  I 
Sawy.  (U.  S.)  176.  This  would  imply  that  a 
bill  of  lading  containing  these  recitals  is  con- 
clusive evidence  as  to  the  apparent  condition 
of  the  goods  when  received.  Indeed,  in  the 
case  of  Warden  v.  Greer,  6  Watts  (Pa.)  424, 
there  is  an  express  dictum  that  the  carrier 
cannot  contradict  an  admission  in  a  bill  of 
lading  that  the  goods,  when  received,  were 
"in  good  order  and  well-conditioned,"  by 
showing  defects  in  their  condition  in  respect 
to  circumstances  which  were  apparent  or  open 
to  inspection. 

But  it  Is  doubtful  if  this  departure  from  the 
general  rule  regulating  the  use  of  parol  evi- 
dence in  connection  with  bills  of  lading  in 
their  character  as  receipts  can  be  supported 
upon  principle.  And  it  certainly  is  not  sup- 
ported by  the  cases  where  the  question  was 
actually  presented  for  adjudication.  Thus,  in 
the  case  of  Witzler  v.  Collins,  70  Me.  290,  35 
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but  that  the  carrier  may,  in  a  suit  against  him  for  loss  and  damage,  show  that 
the  loss  proceeded  from  some  cause  which  existed  but  was  not  apparent  when 
he  received  the  goods,  and  this  whether  the  bill  of  lading  only  states  that  the 
goods  were  received  "  in  apparent  good  condition,"  1  or  states  unqualifiedly 
that  they  were  received  "in  good  order,"  "in  good  condition,"  or  "in  good 
order,  and  well-conditioned,"  etc.  2 

Clause  Stating  Consideration. — And  it  seems  that  the  consideration  clause  in  bills 


Am.  Rep.  327,  Danforth,  J.,  in  delivering  the 
opinion  of  the  court  said  :  "  The  reason  given 
in  some  of  the  cases,  as  in  Barrett  v.  Rogers,  7 
Mass.  300,  5  Am.  Dec.  45,  why  the  admission 
though  unqualified  should  not  apply  to  or  be 
holden  conclusive  as  to  interior  or  invisible 
defects,  '  because  such  were  not  open  to  inspec- 
tion,' cannot  avail  as  a  reason  why  the  admis- 
sion should  be  held  conclusive  in  regard  to 
those  matters  which  are  open.  The  distinc- 
tion between  the  visible  and  invisible  defects 
is  not  to  affect  the  construction  to  be  put  upon 
the  language  used.  In  either  case  it  is  but  an 
admission  and  must  be  treated  as  such.  It 
may  and  must  affect  the  probative  force  of  the 
acknowledgment.  A  receipt  is  open  to  ex- 
planation by  evidence  aliunde,  not  because 
the  matters  therein  referred  to  are  more  or 
less  apparent,  but  because  it  is  an  admission 
and  nothing  more  than  an  admission,  and  its 
nature  is  the  same  whether  written  or  verbal, 
qualified  or  absolute.  It  is  self-evident  that 
every  admission  offered  in  evidence  will  de- 
pend for  its  force  upon  the  circumstances 
under  which  it  was  made.  If  made  without 
knowledge  and  when  knowledge  could  not 
reasonably  be  expected,  as  held  in  some  of 
the  cases  cited,  it  would  have  no  effect  what- 
ever. If  on  the  other  hand  it  was  deliberately 
made  with  knowledge,  or  under  such  circum- 
stances as  to  show  a  duty  to  know,  the  proba- 
tive force  would  be  great,  and  under  some 
circumstances  so  great  that  a  jury  might  hold 
a  party  to  it,  though  he  testified  differently 
upon  the  stand ;  certainly  unless  he  gave  a 
satisfactory  explanation  of  the  change.  This 
is  undoubtedly  what  and  all  that  was  meant 
by  the  remark  found  in  a  few  of  the  cases 
cited,  that  the  carrier  is  bound  by  the  admis- 
sion of  the  condition  of  the  goods  received 
when  plainly  visible.  The  context  shows  that 
nothing  more  could  have  been  intended." 

And  in  the  case  of  Ellis  v.  Willard,  9  N.  Y. 
529,  Allen,  J.,  said  :  "  There  is  no  reason,  and 
no  direct  authority,  for  holding  that  a  bill  of 
lading  can  be  contradicted  as  to  the  condition 
of  the  goods  when  they  are  not,  at  the  time 
of  shipment,  in  a  situation  to  be  inspected, 
and  that  a  different  rule  prevails  when  the 
goods  may  be  seen  and  handled  by  the  ship- 
owner." 

In  accordance  with  this  view  that,  while  an 
acknowledgment  in  a  bill  of  lading  that  the 
goods,  when  received,  were  in  good  order  or 
condition  is  strong  evidence  of  their  apparent 
condition,  it  is  not  conclusive,  it  has  been  held 
that  this  statement  in  a  bill  of  lading  may  be 
contradicted  and  controlled  by  parol  testi- 
mony not  only  of  latent  or  nonapparent  de- 
fects, but  of  such  defects  as  were  open  to  the 
inspection  of  and  could  have  been  known  by 
the  carrier  at  the  time  of  his  issuing  the  bill 
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of  lading.  Witzler  v.  Collins,  70  Me.  290,  35 
Am.  Rep.  327;  Ellis  v.  Willard,  9  N.  Y.  529. 
See  Great  Western  R.  Co.  v.  McDonald,  18 
111.  172;  Tierney  v.  New  York  Cent.,  etc.,  R. 
Co.,  67  Barb.  (N.  Y.)  538. 

In  the  case  of  The  Ship  Howard  v.  Wiss- 
man,  18  How.  (U.  S.)  231,  testimony  as  to  the 
condition  of  the  cargo,  which  must  have  been 
apparent  to  the  master  or  shipowners,  was 
admitted  without  objection  to  overcome  the 
prima  facie  case  made  by  the  bill  of  lading. 

And  in  Bissel  v.  Price,  16  111.  408,  the  court 
states  the  broad  rule  that  "  the  bill  of  lading 
is,  in  contemplation  of  law,  in  the  nature  of  a 
receipt,  so  far  as  the  quantity  and  condition 
of  the  goods  is  concerned,  and  as  such  is  open 
to  explanation,  or  even  contradiction,  by  pa- 
rol proof." 

Where  Bill  Contains  the  Words  ' '  Weight  and 
Contents  Are  Unknown."  —  Certainly  where  the 
bill  of  lading  contains  the  reservation  "  weight 
and  contents  are  unknown,"  it  is  competent,  as 
between  the  original  parties,  for  them  to  show, 
by  evidence  outside  the  bill  of  lading,  the  ac- 
tual condition  of  the  goods  at  the  time  of  ship- 
ment.   Baxter  v.  Leland,  Abb.  Adm.  348. 

1.  Same— Where  Bill  Admits  Shipment  of  Goods 
"In  Apparent  Good  Condition."  —  The  Ori- 
flamme,  1  Sawy.  (U.  S.)  176;  The  California, 
2  Sawy.  (U.  S.)  12  ;  Blade  v.  Chicago,  etc.,  R. 
Co.,  10  Wis.  4. 

2.  Same — Where  Bill  Admits  Shipment  of  Goods 
"  In  Good  Order,"  etc.  — England.  — The  Ship 
Freedom  v.  Simmonds,  L.  R.  3  P.  C.  594. 

United  States.  —  The  Bark  Olbers,  3  Ben. 
(U.  S.)  148;  Vaughan  v.  630  Casks  of  Sherry 
Wine,  7  Ben.  (U.  S.)  506;  Nelson  v.  Wood- 
ruff, 1  Black  (U.  S.)  156;  Zerega  v.  Poppe, 
Abb.  Adm.  397;  The  Adriatic,  16  Blatchf. 
(U.  S.)  424;  Archer  v.  Adriatic,  8  Rep.  231, 
9  Cent.  L.  J.  201 ;  Choate  v.  Crowninshield,  3 
Cliff.  (U.  S.)  184;  Clark  v.  Barnwell,  12  How. 
(U.  S.)  272. 

Illinois. — Bissel  v.  Price,  16  111.  408. 

loiva.  —  West  v.  Steamboat  Berlin,  3  Iowa 
532;  Carson  v.  Harris,  4  Greene  (Iowa)  516. 

Kentucky. — Keith  v.  Amende,  1  Bush  (Ky.) 
455;  Gowdy  v.  Lyon,  9  B.  Mon.  (Ky.)  112. 

Louisiana. — Kimball  v.  Brander,  6  La.  711 ; 
Curell  v.  Johnson,  12  La.  290. 

Maine. — Tarbox  v.  Eastern  Steamboat  Co., 
50  Me.  339. 

Massachusetts. — Barrett  v.  Rogers,  7  Mass. 
297,5  Am.  Dec.  45;  Hastings  v.  Pepper,  ir 
Pick.  (Mass.)  41 ;  Richards  v.  Doe,  100  Mass. 
524- 

Missouri. — Steamboat  Missouri  v.  Webb,  9 
Mo.  194. 

New  York. — Nelson  v.  Stephenson,  e;  Duer 
(N.  Y.)  538. 

Pennsylvania. — Warden  v.  Greer,  6  Watts 
(Pa.)  424. 
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of  lading,  ordinarily,  has  only  the  force  and  effect  of  a  receipt,  and  is  open  to 
explanation  and  contradiction  by  parol  evidence.1 

(b)  Modifying  Effect  of  Doctrine  of  Estoppel — aa.  In  General.— But  although  it  is  a 
well-established  rule  that  since  there  cannot,  as  between  the  original  parties  to 
the  bill,  be  any  question  of  estoppel,2  the  carrier  is  not,  as  against  the  shipper, 
concluded  by  his  bill  of  lading  in  so  far  as  the  instrument  is  a  mere  receipt,  the 
effect  of  this  rule  has  been  somewhat  modified  in  its  application  to  cases  which 
have  arisen  between  the  master  of  a  vessel  and  bona  fide  consignees  or  trans- 
ferees for  value,  and  between  the  shipowner  or  carrier  and  such  consignees  or 
transferees.3 

bb.  Estoppel  of  the  Master  of  a  Vessel. — Thus  it  seems  to  be  well  estab- 
lished that  the  master  of  a  vessel  is  estopped  as  against  a  consignee  who  is  not 
a  party  to  the  contract,  and  as  against  an  assignee  of  a  bill  of  lading,  when  either 
has  taken  it  for  a  valuable  consideration  upon  the  faith  of  the  acknowledgments 
which  it  contains,  to  deny  the  truth  of  the  statements  to  which  he  has  given 
credit  by  his  signature,  so  far  as  those  statements  relate  to  the  master  and 
are,  or  ought  to  be,  within  his  knowledge.4 

Shipper's  Liability  to  Master  for  Misrepresenting  Goods. — If  the  master  is  induced  by 
the  misrepresentations  of  the  shipper  to  receipt  for  more  goods  than  he  actually 
received,  and  is  compelled  to  pay  the  deficiency  to  the  consignee,  he  may 
recover  it  from  the  shipper.5 

cc.  Estoppel  of  Shipowner  or  Carrier  —  (aa)  General  Rule. — It  nas  been  said 
that  when  the  master  is  acting  within  the  limits  of  his  authority,  the  owner  is 


1.  See  the  title  Consideration. 

Recital  that  Rate  13  Special  and  Reduced. — 

Accordingly,  it  was  held  that  a  recital  in  a 
written  contract  of  carriage  that  the  rate  is 
a  special  and  reduced  one  may  be  contradicted 
by  parol  evidence.  McFadden  v.  Missouri 
Pac.  R.  Co.,  92  Mo.  343,  1  Am.  St.  Rep.  721. 

2.  No  Estoppel  between  the  Original  Parties. — 
Goodrich  v.  Norris,  Abb.  Adm.  196;  The  J. 
VV.  Brown,  1  Biss.  (U.  S.)  76;  Ryder  v.  Hall, 
7  Allen  (Mass.)  456.  See  Chapman  v.  Zea- 
land, 24  U.  C.  C.  P.  421. 

3  English  BUls  of  Lading  Act.  —  By  18  and 
19  Vict.,  c.  in,  f)  3,  it  is  enacted  that  "  every 
bill  of  lading  in  the  hands  of  a  consignee  or 
indorsee  forvaluable  consideration,  represent- 
ing goods  to  have  been  shipped  on  board  a 
vessel,  shall  be  conclusive  evidence  of  such 
shipment  as  against  the  master  or  other  person 
signing  the  same,  notwithstanding  that  such 
goods  or  some  part  thereof  may  not  have 
been  so  shipped,  unless  the  holder  of  the  bill 
of  lading  shall  have  had  actual  notice,  at  the 
time  of  receiving  the  same,  that  the  goods  had 
not  been  in  fact  laden  on  board  ;  provided  that 
the  master  or  other  person  so  signing  may  ex- 
onerate himself  in  respect  of  such  misrepre- 
sentation by  showing  it  was  caused  without 
any  default  on  his  part,  and  wholly  by  the 
fraud  of  the  shipper,  or  of  the  holder,  or  some 
person  under  whom  the  holder  claims."  See 
Brown  v.  Powell  DufTryn  Steam  Coal  Co. ,  L. 
R.  10  C.  P.  568J  Valieri  v.  Boyland,  L.  R.  1 
C.  P.  382;  Blanchet  v.  Powell's  Llantivit 
Collieries  Co.,  I,.  R.  9  FCxch.  74;  Berkley  v. 
Watling,  7  Ad.  Si  El.  29,  34  E.  C.  L.  22;  Oliver 

Great  Western  R.  Co.,  28  U.  C.  C.  P.  143. 

4.  Master  Estopped  afl  against  Indorsee  or  Con 
stgnee  — Sears  1  Wingate,  3  Allen  (Mau  ) 
103;  Byrne  v.  Weeks,  7  Bosw.  (N.  Y.)  372; 


Van  Santen  v.  Standard  Oil  Co.,  17  Hun  (N. 
Y.)  140,  affirmed  81  N.  Y.  171. 

In  Tindal  v.  Taylor,  4  El.  &  Bl.  219,  82  E. 
C.  L.  219,  Lord  Campbell  says  that  an  action 
of  contract  on  the  bill  of  lading  could  not 
have  been  maintained  by  the  indorsee  of  the 
bill  of  lading;  but  in  respect  of  his  property 
in  the  goods,  he  might  have  maintained  an 
action  against  the  master  for  detaining  or 
converting  them,  and  the  master  would  be 
estopped  from  denying  that  he  had  the  goods 
after  the  declaration  in  the  bill  of  lading  on 
the  faith  of  which  the  indorsee  bought  and  paid 
tor  them. 

Bill  Misstating  Condition  of  Goods.  —  It  has 

been  held  that  where  the  consignees  have 
made  advances  upon  goods,  upon  the  faith  of 
a  representation  in  a  bill  of  lading  that  they 
were  shipped  in  good  order,  their  security 
will  not  be  lessened  or  impaired  by  permit- 
ting the  master  to  contradict  his  own  repre- 
sentation in  the  instrument.  Bradstreet  v. 
Heran,  2  Blatchf.  (U.  S.)  n6, 

BUI  Misstating  Weight  of  Goods. — In  Blanchet 
v.  Powell's  Llantivit  Collieries  Co.,  L.  R.  9 
Exch.  74,  which  was  an  action  by  the  master  of 
a  vessel  against  the  indorsee  of  a  bill  of  lading 
to  recover  a  lump  sum  as  freight  on  certain 
pit-wood,  the  defendant  claimed  that  there 
was  a  deficiency  in  the  number  of  tons  speci- 
fied in  the  bill  of  lading,  but  the  plaintiff  was, 

notwithstanding  the  Hills  of  Lading  Act,  c.  Ill, 
permitted  to  show  that  the  weight  delivered 
was  all  that  was  received  by  him,  and  it  was 
"held  that  the  specification  of  the  weight  in  the 
bill  of  lading  was  a  mere  misdescription  with- 
out fraud,  and  did  not  affect  the  right  to  re- 
cover freight,  the  weight  being  immaterial. 
6.  Villi  Santen  :•.  Standard  Oil  Co.,  17  Hun 

(N.  Y.)  140,  affirmtd  81  N.  Y.  171. 
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estopped  in  like  manner  with  him,1  though  when  he  acts  beyond  the  ordinary 
scope  of  his  authority  the  rule  seems  to  be  otherwise.2 

(bb)  Bills  Issued  without  Receiving  Goods — In  Hands  of  Shipper. — While,  gener- 
ally speaking,  a  bill  of  lading  duly  issued  in  the  usual  course  of  business  by  the 
master  of  a  vessel  or  the  authorized  agent  of  a  carrier  binds  the  owners  of 
the  vessel  or  the  carrier,  such  master  or  agent  has  no  authority  to  issue  a  bill 
of  lading  for  goods  which  have  not  been  received.3  Consequently,  if  the  mas- 
ter of  a  vessel  or  a  carrier's  agent,  whether  fraudulently  or  inadvertently,  issues 
a  bill  of  lading  for  goods  which  have  not  been  received,  he  cannot  be  consid- 
ered as  acting  within  the  scope  of  his  authority,  and  if  the  party  to  whom  the 
bill  of  lading  was  given  had  no  goods,  or  the  goods  described  in  the  bill  of 
lading  are  never  delivered  to  the  carrier,  the  bill  of  lading  so  issued,  in  his 
hands,  is  of  course  void  and  cannot  bind  the  principal.4 


1.  Where  the  Master  Acts  within  the  Scope 
of  His  Authority. — Sears  v.  Wingate,  3  Allen 
(Mass.)  103. 

Where  Consignor  Is  the  Agent  of  the  Consignee. 

— If,  however,  the  consignor  is  merely  the 
agent  of  the  consignee,  their  rights  must  be 
the  same  and  there  can  be  no  question  of 
estoppel.  See  Sears  v.  Wingate,  3  Allen 
(Mass.)  103. 

Thus  in  the  case  of  Berkley  v.  Watling,  7 
Ad.  &  El.  29,  34  E.  C.  L.  22,  which  was  as- 
sumpsit against  three  owners  of  a  ship,  brought 
by  the  consignee  named  in  the  bill  of  lading  for 
a  failure  to  deliver  the  goods  named  therein, 
which  had  never  in  fact  been  shipped,  it  was 
held  that  as  it  appeared  by  the  declaration  and 
proof  that  Watling  was  the  plaintiff's  agent 
to  make  the  shipment,  the  plaintiff  was  bound 
by  his  knowledge  of  the  fact  that  the  goods 
were  not  put  on  board,  and,  though  Watling 
was  one  of  the  owners,  that  the  other  two  de- 
fendants could  avail  themselves  of  it  in  defense. 
But  Patteson,  J.,  said:  "This  decision  will 
not  affect  any  question  which  may  arise  here- 
after as  to  the  conclusiveness  of  a  bill  of  lad- 
ing between  a  shipowner  and  an  indorsee  for 
value.  I  should  be  sorry  to  destroy  the  nego- 
tiability of  the  instrument.  But  the  plaintiff 
is  here  the  shipper  in  effect,  and  sues  as  ship- 
per, and  the  bill  of  lading  made  out  by  his 
agent  is  not  conclusive  between  him  and  the 
defendants  Nave  and  Crisp.  " 

Advances  Not  Made  with  Intention  of  Acquir- 
ing Property. — It  seems  that  the  principle  stated 
in  the  text  can  have  no  application  where  the 
advances  made  on  ihe  faith  of  the  bill  of  lad- 
ing are  made  without  any  intention  of  acquir- 
ing property  in  or  ownership  of  the  goods 
shipped.  Nelson  v.  Woodruff,  1  Black  (U. 
S.)  156. 

Advances  Not  Made  upon  Faith  of  Instrument. 

— And  in  Sutton  v.  Kettell,  1  Sprague  (U.  S.) 
309,  a  case  arising  in  the  District  Court  of  the 
United  States  for  the  district  of  Massachu- 
setts, Sprague,  J.,  held  that  the  receipt  in 
the  bill  of  lading  was  open  to  explanation 
against  the  consignees  where  it  did  appear 
that  they  had  made  advances  upon  the  faith 
of  it.  This  was  also  decided  in  Meyer  v.  Peck, 
28  N.  Y.  590. 

2.  Where  the  Master  Acts  beyond  the  Ordi- 
nary Scope  of  His  Authority. — See  Sears  v.  Win- 
gate, 3  Allen  (Mass.)  103. 


3.  No  Authority  in  Master  to  Issue.  —  In  the 

leading  case  of  Grant  v.  Norway,  10  C.  B.  665, 
70  E.  C.  L.  665,  the  court  said:  "The  point 
presented  by  the  several  pleas  is  *  *  * 
whether  the  master  of  a  ship,  signing  a  bill 
of  lading  for  goods  which  have  never  been 
shipped,  is  to  be  considered  as  the  agent  of 
the  owner  in  that  behalf  so  as  to  make  the 
latter  responsible.  The  authority  of  the  mas- 
ter of  a  ship  is  very  large  and  extends  to  all 
acts  that  are  usual  and  necessary  for  the  use 
and  enjoyment  of  the  ship,  but  is  subject  to 
several  well-known  limitations.  *  *  *  It  is  not 
contended  that  the  captain  had  any  real  author- 
ity to  sign  bills  of  lading  unless  the  goods  had 
been  shipped  ;  nor  can  we  discoverany  ground 
upon  which  a  party  taking  a  bill  of  lading  by 
indorsement  would  be  justified  in  assuming 
that  he  had  authority  to  sign  such  bills 
whether  the  goods  were  on  board  or  not.  If 
then,  from  the  usage  of  trade  and  the  general 
practice  of  shipmasters,  it  is  generally  known 
that  the  master  derives  no  such  authority  from 
his  position  as  master,  the  case  may  be  con- 
sidered as  if  the  party  taking  the  bill  of  lading 
had  notice  of  an  express  limitation  of  the 
authority;  and  in  that  case,  undoubtedly,  he 
could  not  claim  to  bind  the  owner  by  a  bill  of 
lading  signed  when  the  goods  therein  men- 
tioned were  never  shipped."  See  also  Pollard 
v.  Vinton,  105  U.  S.  7. 

4.  Carrier  Not  Liable  on  Bill  in  Hands  of  Ship- 
per.— Berkley  v.  Watling,  7  Ad.  &  El.  29,  34 
E.  C.  L.  22  ;  Hunt  v.  Mississippi  Cent.  R.  Co., 
29  La.  Ann. 446;  Dean  v.  King,  22  OhioSt.  118. 
The  case  of  The  Lady  Franklin,  8  Wall.  (U. 
S.)  325,  did  not  involve  the  question  of  a  bona 
fide  purchase  on  the  strength  of  the  bill  of 
lading,  but  turned  wholly  upon  the  principle 
stated  in  the  text.  The  facts  were  that  a  per- 
son who  was  the  agent  of  several  vessels,  all 
alike  engaged  in  transporting  goods  brought 
to  certain  waters  by  a  railway  line,  but  having 
separate  owners,  and  not  connected  by  any 
joint  undertaking  to  be  responsible  for  one 
another's  breach  of  contract,  gave  a  bill  of 
lading  which,  through  mistake  of  the  agent, 
acknowledged  that  certain  goods  had  been 
shipped  on  the  vessel  A,  when  in  fact  they  had 
been  previously  shipped  on  vessel  B.  In  a 
suit  by  the  shippers  of  the  merchandise  against 
the  owner  of  the  vessel  A,  it  was  held  that,  the 
goods  having  been  lost  by  the  vessel  B,  the 
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In  Hands  of  Bona  Fide  Consignee  or  Indorsee  for  Value — In  England  and  Canada. — And 
there  is  an  unbroken  line  of  authorities  in  England  that,  even  as  against  a 
bona  fide  consignee  or  indorsee  for  value,  the  carrier  is  not  estopped,  by  the 
statements  of  the  bill  of  lading  issued  by  his  agent,  from  showing  that  no 
goods  were  in  fact  received  for  transportation.1  And  this  has  not  been  at  all 
changed  by  the  Bills  of  Lading  Act  (18  and  19  Vict.,  c.  in,  §  3).2  The  same 
doctrine  obtains  in  Canada.3 

In  the  United  states. — Not  only  is  this  the  settled  doctrine  of  the  federal 
courts,4  but  it  has  been  adopted  in  a  large  number  of  the  states.5    In  a  few 


bill  of  lading  issued  to  the  libelants  did  not 
make  the  vessel  A  responsible.  It  was  also 
held  that  the  principle  is  the  same  whether 
the  false  bill  of  lading  is  issued  fraudulently 
or  by  mistake. 

1.  English  Doctrine  Exempting  Carrier  from 
Liability. — Grant  v.  Norway,  10  C.  B.  665,  70 
E.  C.  L.  665 ;  Coleman  v.  Ric  hes,  16  C.  B.  104, 
81  E.  C.  L.  104;  Ilubbersty  v.  Ward,  8  Exch. 
330;  Brown  v.  Powell  Duffryn  Steam  Coal 
Co.,  L.  R.  10  C.  P.  562;  McLean  v.  Fleming, 
L.  R.  2  H.  L.  Sc.  128;  Cox  v.  Bruce,  18  O^  B. 
Div.  147;  Meyer  v.  Dresser,  16  C.  B.  N.  S. 
646,  in  E.  C.  L.  646;  Jessel  v.  Bath,  L.  R.  2 
Exch.  267;  Zipsey  v.  Mill,  1  F.  &  F.  570. 

2.  Brown  v.  Powell  Duffryn  Steam  Coal 
Co.,  L.  R.  10  C.  P.  562,  44  L.  J.  C.  P.  289; 
Meyer  v.  Dresser,  16  C.  B.  N.  S.  646,  111  E. 
C.  L.  646,  33  L.  J.  C.  P.  289,  10  L.T.  N.  S. 
612;  Jessel  v.  Bath,  L.  R.  2  Exch.  267,  36  L. 
J.  Exch.  149. 

3.  English  Doctrine  Followed  In  Canada. — Erb 
v.  Great  Western  R.  Co.,  5  Can.  Sup.  Ct. 
179;  Oliver  v.  Great  Western  R.  Co.,  28  U.  C. 
C.  P.  i43- 

4.  English  Doctrine  Followed  in  United  States 
Courts. — Pollard  r>.  Vinton,  105  U.  S.  7 ;  St. 
Louis,  etc.,  R.  Co.  v.  Knight,  122  U.  S.  79; 
Friedlander  v.  Texas,  etc.,  R.  Co.,  130  U.  S. 
416;  Robinson  v.  Memphis,  etc.,  R.  Co.,  9 
Fed.  Rep.  129;  The  Loon,  7  Blatchf.  (U.  S.) 
244;  Sutton  v.  Kettell,  1  Sprague  (U.  S.)  309; 
Missouri  Pac.  R.  Co.  v.  McFadden,  154  U.  S. 
155;  The  Asphodel,  53  Fed.  Rep.  835;  Cren- 
shawc  v.  Pearce,  37  Fed.  Rep.  432.  See  The 
L.  J.  Farwell,  8  Biss.  (U.  S.)  61.  See  also 
the  case  of  The  Schooner  Freeman  v.  Buck- 
ingham, 18  How.  (U.  S.)  182.  What  is  there 
said  on  this  question  is,  however,  probably 
obilrr,  for  the  question  actually  involved  in 
the  decision  was  whether  the  interest  of  the 
general  owner  in  a  ship  could  be  held  liableon 
a  bill  of  lading  issued  by  the  special  owner, 
who  was  not  the  a^ent  of  the  former.  But 
what  is  said  is  nevertheless  important,  both  as 
beint;  the  utterance  of  so  eminent  a  judge  as 
Curtis,  J.,  and  also  because  so  often  quoted  by 
the  court  with  approval  in  subsequent  cases. 

8.  EngUsh  Doctrine  Followed  by  State  Courts. 
— This  doctrine  obtains  in  Louisiana,  Mary- 
land, Massachusetts,  Minnesota,  Missouri, 
North  Carolina,  and  apparently  in  Ohio. 

Louisiana.  —  Fellows  v.  Steamer  R.  W. 
Powell,  16  La.  Ann.  316,  79  Am.  Dec.  581; 
Hunt  v.  Mississippi  Cent.  R.  Co.,  29  La.  Ann. 
44" 

Maryland.  —  Baltimore,   etc.,    R.  Co.  v. 
Wilkens,  44  Md.  II,  22  Am.  Rep.  26;  Lazard 
Merchants',  etc.,  Transp.  Co.,  78  Md.  I, 


Afassachusctts. — Sears  v.  Wingate,  3  Allen 
(Mass.)  103 ;  Hall  v.  Mayo,  7  Allen  (Mass.)  454. 

Minnesota. — National  Bank  of  Commerce 
v.  Chicago,  etc.,  R.  Co.,  44  Minn.  224,  20  Am. 
St.  Rep.  566. 

Missouri. — Louisiana  Nat.  Bank  v.  La- 
veille,  52  Mo.  380. 

North  Carolina. — Williams  v.  Wilmington, 
etc.,  R.  Co.,  93  N.  Car.  42,  53  Am.  Rep.  450. 
Ohio. — Dean  v.  King,  22  Ohio  St.  118. 
See  also  Union  R.,  etc.,  Co.  v.  Yeager,  34 
Ind.  1. 

Under  the  Arkansas  act  approved  March 
15,  1887,  which  prohibits  carriers  from  issuing 
bills  of  lading  except  for  goods  actually  re- 
ceived into  their  possession,  and  gives  a  right 
of  action  against  the  carrier  to  the  party  ag- 
grieved, a  railway  company  which  has  issued 
bills  of  lading  to  the  owners  of  cotton  in  the 
hands  of  a  compress  company  is  not  estopped, 
as  to  third  persons,  from  denying  that  the  cot- 
ton was  in  its  possession  or  control.  Martin 
v .  St.  Louis,  etc.,  R.  Co.,  55  Ark.  510. 

Reason  for  Following  English  Doctrine. — In 
the  case  of  National  Bank  of  Commerce  v. 
Chicago,  etc.,  R.  Co.,  44  Minn.  224,  20  Am.  St. 
Rep.  566,  Mitchell,  J.,  in  delivering  the  opin- 
ion of  the  court,  after  defending  the  soundness 
of  the  doctrine  itself,  advances  arguments  in 
favor  of  the  adoption  by  the  state  courts  of 
the  doctrine  of  the  English  and  federal  courts. 
He  says:  "It  is  *  *  *  to  be  admitted  that 
it  requires  some  temerity  to  attack  either 
the  policy  or  the  soundness  of  a  rule  which 
seems  to  have  stood  the  test  of  experience, 
which  has  been  approved  by  so  many  eminent 
courts,  and  under  which  the  most  successful 
commercial  nation  in  the  world  has  developed 
ami  conducted  her  vast  commerce  ever  since 
the  inception  of  carriers'  bills  of  lading.  But 
on  questions  of  commercial  law  it  is  eminently 
desirable  that  there  be  uniformity.  It  is  even 
more  important  that  the  rule  be  uniform  and 
certain  than  that  it  be  the  best  one  that  might 
be  adopted.  Moreover,  on  questions  of  gen- 
eral commercial  law  the  federal  courts  refuse 
to  follow  the  decisions  of  the  state  courts,  and 
determine  the  law  according  to  their  own 
views  of  what  it  is.  It  is  therefore  very  desir- 
able that  on  such  questions  the  state  courts 
should  conform  to  the  doctrine  of  the  federal 
courts.  The  inconvenience  and  confusion  that 
would  follow  from  having  two  conflicting  rules 
on  the  same  question  in  the  same  state,  one  in 
the  federal  courts  and  another  in  the  state 
courts,  is  of  itself  almost  a  sufficient  reason 
why  we  should  adopt  the  doctrine  of  the  fed- 
eral courts  on  this  question.  To  do  ot  hcrwise, 
so  lonjr  ns  the  jurisdiction  of  those  courts  so 
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states,  however,  the  courts  have  enunciated  the  doctrine  that,  as  against  a 
bona  fide  indorsee  of  a  bill  of  lading  for  value,  or  a  consignee  who  has  in  good 
faith  advanced  money  thereon,  the  carrier  is  estopped  to  deny  that  the  goods 
mentioned  therein  were  in  fact  received.1 


largely  depends  on  the  citizenship  of  suitors, 
would  really  result  in  discrimination  against 
our  own  citizens." 

1.  Doctrine  that  Carrier  la  Estopped. — This 
doctrine  has  hern  adopted  in  Illinois,  Kansas, 
Nebraska,  New  York,  and  perhaps  in  Penn- 
sylvania. 

Illinois. — St.  Louis,  etc.,  R.  Co.  v.  Lamed, 
103  111.  293;  Stone  v.  Wabash,  etc.,  R.  Co.,  9 
111.  App.  48;  Tibbits  v.  Rock  Island,  etc.,  R. 
Co.,  49  111.  App.  567. 

Kansas. — Wichita  Sav.  Bank  v.  Atchison, 
etc.,  R.  Co.,  20  Kan.  519. 

Nebraska. — Sioux  City,  etc.,  R.  Co.  v.  Fre- 
mont First  Nat.  Bank,  10  Neb.  556,  35  Am. 
Rep.  488. 

New  York. — Armour  v.  Michigan  Cent.  R. 
Co.,  65  N.  Y.  in,  22  Am.  Rep.  603;  Batavia 
Bank  v.  New  York,  etc.,  R.  Co.,  106  N.  Y. 
195,  60  Am.  Rep.  440. 

Pennsylvania. — A  case  involving  a  state  of 
facts  almost  identically  the  same  as  involved 
in  the  case  last  above  has  been  decided  by  the 
Supreme  Court  of  Pennsylvania.  Brooke  v. 
New  York,  etc.,  R.  Co.,  108  Pa.  St.  529.  In 
this  case  Mr.  Justice  Sterrett,  in  delivering 
the  opinion  of  the  court,  said:  "It  is  con- 
tended that,  inasmuch  as  no  authority,  real  or 
apparent,  to  issue  bills  of  lading  without  re- 
ceiving the  goods  mentioned  therein  had  ac- 
tually been  given  by  the  railroad  company  to 
Weiss,  it  was  not  in  any  manner  responsible 
for  his  unauthorized  act,  even  as  to  innocent 
third  parties  who  were  misled  and  injured 
thereby.  We  cannot  assent  to  this  proposi- 
tion. As  between  principal  and  third  parties, 
the  true  limit  of  the  agent's  authority  to  bind 
the  former  is  the  apparent  authority  with 
which  the  agent  is  invested  ;  but,  as  between 
the  principal  and  the  agent,  the  true  limit  is  the 
express  authority  or  instruction  given  to  the 
agent.  Evans's  Agency  594,  606;  Adams  Ex- 
press Co.  v .  Schlessinger,  75  Pa.  St.  246.  The 
principal  is  bound  by  all  the  acts  of  his  agent 
within  the  scope  of  the  authority  which  he 
held  him  out  to  the  world  to  possess,  notwith- 
standing the  agent  acted  contrary  to  instruc- 
tions ;  and  this  is  especially  the  case  with  offi- 
cers and  agents  of  corporations.  Since  a  cor- 
poration acts  only  through  agents,  it  is  bound 
by  its  agents'  contracts  when  made  ostensibly 
within  the  range  of  their  office.  *  *  *  It  is 
conceded  in  this  case  that  the  company  did 
not  authorize  the  issuance  of  bills  of  lading 
without  receipt  of  the  goods,  but  it  put  Weiss 
in  its  place  to  do  that  class  of  acts,  and  it 
should  be  answerable  for  the  manner  in  which 
he  conducted  himself  within  the  range  of  his 
agency.  Public  policy,  as  well  as  the  ultimate 
good  of  corporations  themselves,  requires  that 
this  should  be  the  rule." 

Illustration. — The  facts  in  the  above  cited 
case  of  Armour  v.  Michigan  Cent.  R.  Co.,  65 
N.  Y.  in,  22  Am.  Rep.  603,  are  these  :  M.  got 
from  the  company's  agent  two  bills  of  lading 


for  a  quantity  of  lard  consigned  to  the  plain- 
tiffs at  New  York.  These  bills  recited  the 
receipt  of  the  lard  by  the  company.  M.  made 
drafts  upon  the  plaintiffs  for  seven  thousand 
two  hundred  dollars,  and  attached  thereto  the 
bills  of  lading.  Upon  the  faith  of  these  bills 
plaintiffs  paid  the  drafts.  The  fact  was  that 
the  railway  company's  agent  issued  these  bills 
before  the  receipt  of  the  lard,  and  it  never  was 
received  by  the  company.  The  company  de- 
fended on  the  ground  that  the  authority  of 
Street,  its  agent,  was  confined  to  bills  of  goods 
actually  within  its  control,  and  that,  as  the  lard 
had  not  been  delivered  when  the  bills  of  lading 
were  issued  by  him,  he  exceeded  his  authority, 
and  the  company  was  not  liable  to  the  plain- 
tiffs, who  had  paid  the  drafts  upon  the  faith  of 
the  bills.  In  answer  to  this  argument,  the  court, 
among  other  things,  said:  "Street  having 
power  to  issue  bills  direct  to  consignees  for 
goods  actually  in  the  possession  of  the  defend- 
ant, and  the  present  bills  being  in  no  ways  dis- 
tinguishable in  form  from  those  which  were 
usually  employed,  he  must  be  considered  as 
having  the  necessary  authority  as  to  the  plain- 
tiffs acting  in  good  faith." 

Reason  for  the  Rule.  —  The  reason  of  these 
cases  is  in  substance  that  the  question  does 
not  at  all  depend  upon  the  negotiability  of  bills 
of  lading,  but  upon  the  principle  of  estoppel  in 
pais;  that  where  a  principal  has  clothed  an 
agent  with  power  to  do  an  act  in  case  of  the 
existence  of  some  extrinsic  fact  necessarily 
and  peculiarly  within  the  knowledge  of  the 
agent,  and  of  the  existence  of  which  the  act  of 
executing  the  power  is  itself  a  representation, 
the  principal  is  estopped  from  denying  the 
existence  of  the  fact  to  the  prejudice  of  a  third 
person  who  has  dealt  with  the  agent,  or  acted 
on  his  representation,  in  good  faith  and  the 
ordinary  course  of  business.  See  Wichita 
Sav.  Bank  v.  Atchison,  etc.,  R.  Co.,  20  Kan. 
519 ;  Sioux  City,  etc.,  R.  Co.  v.  Fremont  First 
Nat.  Bank,  10  Neb.  556,  35  Am.  Rep.  488; 
opinion  by  commissioner  Dwight  in  Armour 
v.  Michigan  Cent.  R.  Co.,  65  N.  Y.  in,  22 
Am.  Rep.  603;  Batavia  Bank  v.  New  York, 
etc.,  R.  Co.,  106  N.  Y.  195,  60  Am.  Rep.  440. 

Statutory  Enactments. — It  is  in  effect  pro- 
vided by  statute  in  some  of  the  states  that 
bills  of  lading  in  the  hands  of  bona  fide  hold- 
ers for  value  shall,  in  certain  cases,  be  con- 
clusive evidence  of  the  receipt  of  the  goods. 
As  illustrating  these  provisions,  see  the  fol- 
lowing statutes : 

Maryland. — Stat.  1876,  c.  262,  §  2  ;  Pub.  Gen. 
L.  Md.,  art.  14,  §  2.  See  Lazard  v.  Mer- 
chants', etc.,  Transp.  Co.,  78  Md.  1. 

Mississippi.  —  The  Guiding  Star,  53  Fed. 
Rep.  936. 

Alabama. — By  the  Ala.  Code  1886,  §  1179,  it 
is  provided  that  "  if  any  common  carrier, 
not  having  received  things  or  property  for 
carriage,  shall  give  or  issue  a  bill  of  lading,  or 
receipt,  as  if  such  things  or  property  had  been 
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Where  Goods  are  Afterwards  Received. — Even  though  a  carrier  may  not  be  bound 
by  a  bill  of  lading  issued  by  its  agent  for  goods  which  are  never  received,  it 
does  not  follow  that  the  carrier  is  not  bound  thereby  if  the  goods  are  in  fact 
subsequently  delivered  to  be  transported  according  to  the  terms  of  the  con- 
tract. It  has  been  held  that  where  the  agent  of  a  railroad  issues  a  bill  of  lad- 
ing without  the  goods  in  hand,  if  they  are  subsequently  delivered  the  contract 
takes  effect  and  the  carrier  is  bound  as  if  the  goods  had  been  originally  deliv- 
ered.1 And  if  a  bill  of  lading,  through  inadvertence  or  otherwise,  is  signed 
and  delivered  by  the  master  before  the  goods  are  actually  shipped,  and  after- 
wards they  are  delivered  as  and  for  the  goods  embraced  in  the  bill  of  lading, 
as  against  the  shipper  and  master,  the  bill  operates  on  the  goods  by  way  of 
relation  and  estoppel.2  It  has  been  so  held  even  under  statutes  prohibiting 
the  issue  of  bills  of  lading  before  the  receipt  of  the  goods. 3 

(cc)  Bills  for  Quantity  Larger  than  Shipped.  It  seems  to  be  a  question  of 

some  difficulty  whether  the  decision  that  receipting  for  goods  not  actually 
shipped  is  not  within  the  ordinary  scope  of  the  master's  or  agent's  duty,  and  so 
does  not  bind  the  owner  or  carrier,  is  applicable  to  the  case  in  which  a  cargo 
was  received  and  the  master  or  agent,  not  fraudulently,  but  through  mistake  or 
accident,  gives  a  receipt  for  a  greater  quantity  than  he  has  actually  received.4 
According  to  one  view  it  seems  that  the  same  principle  is  to  be  applied,  and 
that  a  bill  of  lading  given  by  the  master  of  a  vessel  does  not  estop  the  owner 
from  showing,  even  against  a  bona  fide  indorsee  or  consignee  for  value,  that  the 
quantity  shipped  was  less  than  stated.5    But  this  view  has  been  criticised,6  and 


received,  *  *  *  such  carrier  *  *  *  or  person 
is  liable  to  any  person  injured  thereby  for  all 
damages,  immediate  or  consequential,  there- 
from resulting."  See  Jasper  Trust  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  99  Ala.  416,  42  Am. 
St.  Rep.  Inciting  2  Am.  and  Eng.  Encyc.  of 
Law,  pp.  241,  242,  and  notes.  • 

1.  Robinson  v.  Memphis,  etc.,  R.  Co.,  16 
Fed.  Rep.  57. 

2.  The  Delaware,  14  Wall.  (U.  S.)  579;  The 
L.  J.  Farweli,  8  Biss.  (U.  S.)  61 ;  The  Eddy,  5 
Wall.  (U.  S.)  495;  The  Idaho,  93  U.  S.  575; 
Halliday  v.  Hamilton,  11  Wall.  (U.  S.)  560; 
Rowley  v.  Bigelow,  12  Pick.  (Mass.)  307,  23 
Am.  Dec.  607. 

8.  For  example,  in  The  Idaho,  93  U.  S. 
575,  the  court,  in  construing  certain  Louisiana 
statutes  to  this  effect,  observed  :  "  Those  stat- 
utes prohibit  the  issue  of  bills  of  lading  before 
the  receipt  of  the  goods,  but  they  do  not  for- 
bid curing  an  illegal  bill  by  supplying  goods 
the  receipt  of  which  has  been  previously  ac- 
knowledged. The  statutes  are  designed  to 
prevent  fraud.  They  are  not  to  be  construed 
in  aid  of  fraud,  as  they  would  be  if  held  to 
make  a  delivery  of  goods  to  fill  a  fraudulent 
bill  of  lading  inoperative  for  the  purpose." 

4.  See  opinion  by  Hoar,  J.,  in  Sears  v.  Win- 
gate,  3  Allen  (Mass.)  103. 

Where  tho  BUI  Contains  the  Words  ' '  Weight  Un 
known."  —  If  a  bill  of  lading  contains  the  clause 
"weight  unknown,"  or  any  clause  of  similar 
import,  it  is  clear  that  the  carrier  is  not  to  be 
held  to  warrant  the  weight  to  be  :is  specified, 
and  that  he  is  not  thereby  estopped  to  show 
against  the  shipper  or  any  holder  of  the  bill 
Ot  lading  that  the  weight  was  less  than  that 
Stated,  and  that  all  the  goods  received  were 
delivered.  Shepherd  t\  Naylor,  5  Gray 
(Mass.)  591 ;  Jessel  r>.  Bath,  L.  R.  2  Kxch.  267. 

6   Viow  that  Carrier  Is  Not  Estopped.  — Cren- 


shawe  v.  Pearce,  37  Fed.  Rep.  432.  It  seems 
that  it  was  decided  in  Sears  v.  Wingate,  3 
Allen  (Mass.)  103,  that  a  bill  of  lading  for  a 
certain  number  of  tons  of  coal  was  not  con- 
clusive as  to  the  quantity  as  against  the  owner 
of  the  vessel  in  favor  of  an  indorsee  for  value 
who  had  no  notice  of  any  deficiency.  And 
see  McLean  v.  Fleming,  L.  R.  2  H.  L.  Sc. 
128;  Brown  v.  Powell  Duffryn  Steam  Coal 
Co.,  L.  R.  10  C.  P.  562. 

Reason  for  the  View. — In  38  Am.  Dec,  pages 
413  and  414,  in  a  note  to  the  case  of  Chandler 
v.  Sprague,  5  Met.  (Mass.)  306,  the  reasoning 
upon  which  this  view  is  based  is  stated  as  fol- 
lows:  "It  is  just  as  much  beyond  his  [the 
master's]  authority  to  give  a  bill  of  lading  for 
more  goods  than  he  has  received  as  to  give  one 
where  no  goods  have  been  received.  If,  there- 
fore, a  bill  of  lading  given  by  the  master  of  a 
vessel  does  not  estop  the  owner  of  the  vessel 
from  showing,  even  as  against  a  bona  fide  in- 
dorsee or  consignee  who  has  advanced  money 
on  the  faith  of  the  instrument,  that  no  goods 
were  in  fact  shipped,  neither  *  *  *  does  it 
estop  him  from  showing  as  against  such  con- 
signee or  indorsee  that  the  quantity  shipped 
was  less  than  stated." 

6  The  View  Criticised. — In  an  elaborate  and 
able  note  in  the  American  Decisions  to  the 
case  of  Chandler  v.  Sprague,  5  Met.  (Mass.) 
306, 38  Am.  Dec.  404,  Mr.  Freeman,  on  page 414, 
says:  "  We  cannot  admit  *  *  *  that  the  rule 
holding  a  shipowner  not  to  be  precluded  by 
a  bill  of  lading  given  by  the  master  of  his  ves- 
sel from  showing,  as  against  a  bona  pile  in- 
dorsee, that  no  goods  wer6  shipped  (even  con- 
ceding that  rule  to  be  sound),  should  be  so 
extended  as  to  allow  the  owner  to  show,  as 
against  such  indorsee,  that  there  was  a  defi- 
ciency in  the  quantity  of  goods  shipped.  A 
plain  distinction  exists,  as  it  seems  to  us,  be- 
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it  has  been  held  that  the  shipowner  is  estopped  by  the  statement  in  the  bill  of 
lading,  and  cannot  show  that  there  was  a  deficiency  in  the  quantity  of  goods 
shipped.1 

(</</)  Bills  Acknowledging  Payment  of  Freight  Not  in  Fact  Paid.  —  It  has  been 

held  that  where  the  master  of  a  vessel  signs  a  bill  of  lading  acknowledging 
that  the  freight  has  been  paid,  which  is  contrary  to  the  fact,  the  shipowner 
will  be  estopped  by  that  acknowledgment  as  against  an  assignee  to  whom  the 
bill  has  been  indorsed  for  value.2 

(3)  The  Presumptions  as  to  Ownership  .—Though  a  bill  of  lading  is  evi- 
dence, it  is  not  conclusive  evidence  as  to  the  ownership  of  the  goods  described 
therein  ;  it  may  be  explained  or  rebutted  by  parol  evidence.3  Accordingly, 
while  a  bill  of  lading  may  raise  a  presumption  of  title  to  the  goods  in  the  con- 
signee, this  presumption  may  be  rebutted  by  evidence  aliunde  showing  that 
the  consignor,  and  not  the  consignee,  is  the  real  owner.4 

(4)  Contractual  Stipulations — (a)  General  Kule. — While  bills  of  lading  so  far 
as  they  are  merely  receipts,  may,  at  least  between  the  original  parties,  be  ex- 
plained, varied,  or  even  contradicted  by  parol  evidence,  these  instruments, 
except  in  the  recital  or  acknowledgment  of  the  receipt  of  goods,  their  quantity 
and  condition  when  received,  etc.,  are  strictly  written  contracts  between  the 
parties  and  come  within  the  general  rule  which  precludes  the  introduction  of 
parol  evidence  to  contradict  or  vary  such  contracts.5  It  may,  therefore,  be 
stated  as  a  general  rule  applicable  to  bills  of  lading  that,  as  a  contract  express- 
ing the  terms  and  conditions  upon  which  the  property  is  to  be  transported,  a 
bill  of  lading  is  to  be  regarded  as  the  sole  evidence  of  the  final  agreement,  in 
which  are  merged  all  prior  and  contemporaneous  agreements  of  the  parties,6 


tween  the  two  classes  of  cases.  There  is  some 
show  of  reason  for  holding  that  a  bill  of  lading 
issued  by  a  master  or  other  agent,  where  no 
goods  have  been  shipped,  is  beyond  the  agent's 
authority,  and  therefore  void  even  in  the  hands 
of  a  stranger  who  has  in  good  faith  advanced 
money  on  it.  But  where  there  is  a  shipment 
of  goods,  the  master  or  agent  has  authority  to 
sign  a  bill  of  lading,  and  if  he  misrepresents 
the  quantity  of  goods,  and  an  innocent  third 
person  is  thereby  induced  to  part  with  his 
money  on  the  faith  of  the  representation,  the 
principal  ought  certainly  to  be  bound,  because 
the  agent  has  not  acted  outside  of  his  authority, 
but  has  merely  abused  it.  It  is  just,  therefore, 
that  he  who  conferred  the  authority,  and  not 
he  who  confided  in  it,  should  suffer  by  the 
abuse  of  it." 

1.  1  Bouv.  Inst.,  ij  899. 

View  that  the  Carrier  is  Estopped. — In  accord- 
ance with  this  view  it  was  decided  in  Relyea 
v.  New  Haven  Rolling  Mill  Co.,  42  Conn. 
579,  that  a  bill  of  lading  issued  by  a  master  on 
the  representation  of  the  shipper  for  a  greater 
quantity  of  certain  goods  than  was  in  fact 
shipped,  where  the  consignee  advanced  money 
upon  the  faith  that  the  quantity  so  receipted 
for  was  correct,  was  conclusive  in  favor  of  such 
consignee  in  an  action  against  him  by  the  car- 
rier for  freight,  and  that  in  such  an  action  the 
consignee  could  recoup  the  amount  of  his  loss 
by  the  deficiency,  not  to  exceed  the  amount 
claimed  for  freight. 

In  Dickerson  v.  Seelye,  12  Barb.  (N.  Y.) 
102,  the  broad  proposition  is  stated  by  Ed- 
monds, J.,  that  "  as  between  the  shipper  of 
the  goods  and  the  owner  of  the  vessel  a  bill  of 
lading  may  be  explained  so  far  as  it  is  a  receipt ; 


that  is,  as  to  the  quantity  of  the  goods  shipped, 
and  their  condition  and  the  like;  but  as  be- 
tween^the  owner  of  a  vessel  and  an  assignee 
for  a  valuable  consideration  paid  on  the 
strength  of  the  bill  of  lading,  it  may  not  be 
explained." 

2.  Carrier  Estopped — Assignee  for  Value. — 
Howard  v.  Tucker,  1  B.  &  Ad.  712,  20  E.  C. 
L.  478. 

In  Portland  Bank  v.  Stubbs,  6  Mass.  425,  4 
Am.  Dec.  151,  it  was  said,  by  Parsons,  C.  J. : 
"  If  Stubbs,  the  consignee,  was  a  stranger  to 
the  shipment,  and  no  party  to  the  bill  of  lading 
in  making  it,  it  is  very  clear  that  as  to  him 
the  bill  of  lading  cannot  be  contradicted  by 
proving  that  no  freight  had  been  paid."  In 
that  case  the  bill  of  lading  contained  a  state- 
ment that  the  freight  had  been  paid  in  advance. 

3.  Maryland  Ins.  Co.  v.  Ruden,  6  Cranch 
(U.  S.)  338;  Jones  v.  Sims,  6  Port.  (Ala.)  138; 
Blanchard  v.  Page,  8  Gray  (Mass. )  281 ;  Bailey 
v.  Hudson  River  R.  Co.,  49  N.  Y.  70.  See 
the  title  Carriers  of  Goods. 

4.  Evidence  to  Show  Title  in  Consignor  Admis- 
sible.— Harrison  v.  Hixson,  4  Blackf.(Ind.)226; 
Price  v.  Powell,  3  N.  Y.  322;  Congar  v.  Ga- 
lena, etc.,  R.  Co.,  17  Wis.  486;  Hooper*. 
Chicago,  etc.,  R.  Co.,  27  Wis.  81,  9  Am.  Rep. 
439.    See  the  title  Carriers  of  Goods. 

5.  Rule  against  Parol  Evidence  Applicable. — 
Central  R.  Co.  v.  Hasselkus,  91  Ga.  382,  44 
Am.  St.  Rep.  37;  Galveston,  etc.,  R.  Co.  v. 
Silegman  (Tex.  Civ.  App.  1893),  23  S.W.  Rep. 
298. 

6.  Merger  of  Prior  and  Contemporaneous  Agree- 
ments in  Bill  of  Lading.  —  All  prior  and  con- 
temporaneous agreements  are  merged  in  the 
instrument.    Chartered  Mercantile  Bank  of 
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and  in  the  absence  of  fraud  or  mistake,  its  terms  or  legal  effect,  when  free 
from  ambiguity,  cannot  be  explained,  added  to,  or  contradicted  by  parol.1 

(b)  Application  of  the  Bule — aa.  In  General. — This  rule  is  applicable  to  all  the 
contractual  obligations  in  a  bill  of  lading,  express  or  implied,  where  the  bill  of 


India,  etc.,  v.  Netherlands  India  Steam  Nav. 
Co.,  10  Q;.  B.  Div.  521 ;  Southern  Express  Co. 
v.  Dickson,  94  U.  S.  549;  The  Caledonia,  43 
Fed.  Rep.  681 ;  Louisville,  etc.,  R.  Co.  v.  Wil- 
son, 119  Ind.  352;  Snow  v.  Indiana,  etc.,  R. 
Co.,  109  Ind.  422;  Germania  F.  Ins.  Co.  v. 
Memphis,  etc.,  R.  Co.,  72  N.  Y.  90,  28  Am. 
Rep.  113;  Hill  v.  Syracuse,  etc.,  R.  Co.,  73  N. 
Y.  352,  29  Am.  Rep.  163;  Long  v.  New  York 
Cent.  R.  Co.,  50  N.  Y.  76;  Niles  v.  Culver,  8 
Barb.  (N.  Y.)  205. 

Merger  of  Snipping  Receipt. —  Where  a  ship- 
per's receipt,  delivered  to  the  consignor  at 
the  time  of  shipment,  states  that  upon  appli- 
cation a  bill  of  lading  will  be  issued  at  a  place 
designated,  and  that  the  shipment  will  be  made 
subject  to  conditions  therein,  the  bill  of  lading 
and  not  the  shipping  receipt  will  embody  the 
contract  of  the  parties,  and  the  consignee  will 
be  bound  by  the  conditions  of  the  bill.  Wilde 
v.  Merchants'  Despatch  Transp.  Co.,  47  Iowa 
272. 

Where  There  la  a  Charter  Party  for  the  hire  of 
a  vessel,  containing  mutual  stipulations  regu- 
lating the  course  of  a  voyage  and  the  mode  in 
which  the  vessel  is  to  be  employed,  a  bill  of 
lading  will  not  necessarily  annul  or  supersede 
the  formal  contract  previously  entered  into  by 
the  parties  and  under  which  the  cargo  or  a 
portion  of  it  has  been  laden  on  board  the  ves- 
sel. "  It  certainly  would  not  so  operate  unless 
it  was  intended  by  the  parties  to  have  that 
effect.  Indeed,  a  bill  of  lading  is  a  document 
often  issued  only  to  be  kept  in  the  possession 
of  the  master  as  evidence  of  the  quantity  and 
kind  of  goods  laden  on  board  and  to  be  trans- 
mitted to  the  consignee,  to  be  used  by  him  as 
proof  of  his  right  to  receive  certain  goods  at 
the  port  of  destination,  and  of  the  rate  of 
freight  which  he  is  to  pay  the  charterer  of  the 
vessel  therefor.  It  is  seldom  used  to  fix  the 
terms  of  the  shipment  as  between  the  shipper 
and  owner  where  there  is  a  formal  charter 
party."  Cobb  v.  Blanchard,  11  Allen  (Mass.) 
409.  It  was  accordingly  held  in  this  case  that 
the  bill  of  lading,  signed  by  the  master  of  a 
chartered  vessel  at  the  request  of  the  charter- 
er's agent,  is  not  conclusive  as  to  the  course  of 
the  voyage  where  the  charter  party  contains 
mutual  stipulations  as  to  that  matter,  and  there 
are  other  circumstances  showing  that  the  bill 
of  lading  was  not  intended  to  be  conclusive. 
And  sec  Northwest  Transp.  Co.  t*.  McKenzie, 
25  Can.  Sup.  Ct.  3H;  Crenshawe  v.  Pearce,  37 
Fed.  Rep.  432.  Sec  also  the  title  Chaktkr 
Party 

1.  England.  —  Goodrich  v.  Norris,  Abb. 
Adm.  196;  Bradley  v.  Dunipacc,  1  II.  &  C. 
531;  Butler  v.  The  Steamboat  Arrow,  1  Newb. 
Adm.  59. 

Uniud  States.— TUc  Delaware,  14  Wall.  (U. 
m)  5791  O'Rouke  v.  Two  Hundred  and 
Twenty-one  Tons  of  Coal,  1  Fed.  Rep.  619. 

Alabama.  —  Way  land  v.  Mosely,  5  Ala.  430, 
89  Am.  Dec.  335;  Cox  v.  Peterson,  30  Ala. 
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608, 68  Am.  Dec.  145;  Louisville,  etc.,  R.  Co. 
v.  Fulgham,  91  Ala.  555. 

Connecticut. — Barber  v.  Brace,  3  Conn.  14, 
8  Am.  Dec.  149. 

Georgia. — Richmond,  etc.,  R.  Co.  v.  Shomo, 
90  Ga.  496,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.),  p.  228. 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v. 
Remmy,  13  Ind.  518;  Louisville,  etc.,  R.  Co. 
v.  Wilson,  119  Ind.  352,  40  Am.  &  Eng.  R. 
Cas.  85. 

Joiva.  —  Wilde  v.  Merchants'  Despatch 
Transp.  Co.,  47  Iowa  272. 

Kansas. — Hopkins  v.  St.  Louis,  etc.,  R.  Co., 
16  Am.  &  Eng.  R.  Cas.  126. 

Massachusetts. — Blanchard  v.  Page,  8  Gray 
(Mass.)  281. 

Minnesota. — Minneapolis,  etc.,  R.  Co.  v. 
Home  Ins.  Co.,  55  Minn.  236. 

Missouri. — O' Bryan  v.  Kinney,  74  Mo.  125  ; 
St.  Louis,  etc.,  R.  Co.  v.  Cleary,  77  Mo.  634, 
46  Am.  Rep.  13 ;  Turner  v.  St.  Louis,  etc.,  R. 
Co.,  20  Mo.  App.  632. 

Neiv  York. — Niles  v.  Culver,  8  Barb.  ( N.  Y.) 
205;  Fitzhugh  v.  \Viman,9  N.  Y.  559;  Creery 
v.  Holly,  14  Wend.  (N.  Y.)  26;  White  v.  Van 
Kirk,  25  Barb.  (N.  Y.)  16;  Long  v.  New  York 
Cent.  R.  Co.,  50  N.  Y.  76;  Collender  v.  Dins- 
more,  55  N.  Y.  200,  14  Am.  Rep.  224;  Ger- 
mania F.  Ins.  Co.  v.  Memphis,  etc.,  R.  Co.,  72 
N.  Y.  90,  28  Am.  Rep.  113;  Hill  W.Syracuse, 
etc.,  R.  Co.,  73  N.  Y.  351,  29  Am.  Rep.  163; 
Hinckley  v.  New  York  Cent.,  etc.,  R.  Co.,  56 
N.  Y.  429;  Van  Etten  v.  Newton,  134  N.  Y. 
143- 

Ohio.  —  Lawrence  v.  M'Gregor,  Wright 
(Ohio)  193;  Wayne  v.  Steamboat  General 
Pike,  16  Ohio  421 ;  Cincinnati,  etc.,  R.  Co.  v. 
Pontius,  19  Ohio  St.  221,  2  Am.  Rep.  391. 

Pennsylvania.  —  Shaw  v.  Merchants'  Nat. 
Bank,  8 W.N.  C.(Pa.)  221;  Hostetterw.  Balti- 
more, etc.,  R.  Co.  (Pa.  1887),  11  Atl.  Rep.  609. 

Rhode  Island. — Gardner  v.  Chace,  2  R.  I. 
112. 

Texas. — Arnold  v.  Jones,  26  Tex.  335,  82 
Am.  Dec.  617. 

The  production  of  the  bill  of  lading  is  an 
admission  that  the  contract  was  in  writing, 
and  upon  failure  to  prove  the  written  con- 
tract, evidence  of  a  parol  contract  is  inad- 
missible. Peck  v.  Dinsmore,  4  Port.  (Ala.) 
212. 

Evldonco  of  Representations  by  Consignor. — 

In  an  action  by  the  consignee  for  the  loss  of 
goods  shipped  under  a  bill  of  lading,  it  was 
held  that  the  carrier  could  not  give  in  evi- 
dence representations,  made  by  the  consignor 
before  the  execution  of  the  bill,  as  to  the 
depth  of  the  water  at  the  place  of  landing, 
where  there  was  no  evidence  that  the  repre- 
sentations were  fraudulently  made,  Shaw  v. 
Gardner,  12  Gray  (Mats.)  4KH. 

Evldonco  of  Authority  to  Sign  for  tho  Master  Is, 
however,  admissible  notwithstanding  the  rule.. 
Putnam  r\  Tlllotton,  13  Met.  (Mass.)  517. 
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lading  represents  the  contract  for  carriage.1  But  before  the  rule  can  be  applied, 
it  must  be  shown  that  the  bill  of  lading  is  the  contract  of  the  parties.* 

bb.  Bills  Not  Delivered  to  Consignor. — Hence,  since  a  bill  of  lading  can  have 
no  binding  effect  as  the  contract  of  the  parties  until  delivered  to  the  consignor,3 
a  bill  of  lading  which  has  never  been  delivered  to  the  shipper  cannot  exclude 
evidence  of  a  parol  contract  for  carriage.4 

cc.  Bills  Delivered  after  Shipment  under  Oral  Agreement. — And  since  a 
shipper  who  has  actually  shipped  goods  under  an  oral  contract,  and  who  has 
received  the  written  agreement  or  bill  of  lading  after  he  has  lost  control  over 
the  goods,  cannot,  from  the  mere  fact  that  the  instrument  was  delivered  to  him 
and  he  received  it  without  objection,  be  presumed  to  have  assented  to  its  terms,5 
the  oral  agreement  will  not  merge  in  a  bill  of  lading  delivered  under  these  cir- 
cumstances unless  the  shipper  has  expressly  assented  to  its  terms.  Conse- 
quently the  bill  of  lading  will  not,  in  the  absence  of  such  express  assent,  pre- 
clude evidence  of  the  parol  agreement,  which  must  be  taken  to  be  the  contract 
of  the  parties.6    Where,  however,  it  has  become  an  established  custom  between 


1.  Contract  to  Transport  Goods  may  Be  by 
Parol  or  in  Writing. — A  contract  by  a  common 
carrier  to  transport  goods  may  be  by  parol,  or 
it  may  be  in  writing;  in  either  case  it  is  equally 
binding.  Mobile,  etc.,  R.  Co.  v.  Jurey,  hi 
U.  S.  584;  Roberts  v.  Riley,  15  La.  Ann.  103, 
77  Am.  Dec.  183;  American  Transp.  Co.  v. 
Moore,  5  Mich.  368;  Shelton  v.  Merchants' 
Dispatch  Transp.  Co.,  59  N.  Y.  258.  See  the 
title  Carriers  of  Goods. 

2.  Rule  Applied  only  Where  Bill  Represents 
the  Contract.  —  Mobile,  etc.,  R.  Co.  v.  Jurey, 
in  U.  S.  584.  See  Saltsman  v.  New  York, 
etc.,  R.  Co.,  65  Hun  (N.  Y.)  448. 

If  the  receipt  given  by  a  carrier  states  merely 
the  receipt  of  the  goods,  parol  evidence  of  the 
contract  may  be  given.  McCotter  v.  Hooker, 
8  N.  Y.  497. 

Where  the  circumstances  showed  that 
neither  party  intended  that  a  receipt,  which 
was  delivered  to  the  truckman  of  a  shipper  by 
the  carrier  upon  the  receipt  of  goods,  should 
be  the  contract  of  shipment,  parol  evidence 
was  admitted  to  establish  an  oral  contract. 
Merchants'  Dispatch  Transp.  Co.  v.  Furth- 
mann,  47  111.  App.  561,  affirmed  149  111.66,  41 
Am.  St.  Rep.  265. 

And  in  Union  R.,  etc.,  Co.  v.  Riegel,  73 
Pa.  St.  72,  it  was  held  that  the  contract  should 
be  ascertained  by  the  jury  from  both  the  ship- 
per's receipt  and  the  oral  agreement  between 
the  parties. 

3.  See  supra,  this  title,  the  division  Form, 
Contents,  andExccution,  subdivision  Delivery. 

4.  Mobile,  etc.,  R.  Co.  v.  Jurey,  111  U.  S. 
584;  Baker  v.  Michigan  Southern,  etc.,  R. 
Co.,  42  111.  73. 

5.  See  supra,  this  title,  the  division  Assent 
of  Consignor ,  subdivision  Receiving  Bill 
after  Shipment  of  Goods  under  Oral  Con- 
tract. 

6.  Where  the  Goods  were  Shipped  under  Prior 
Parol  Agreement — United  States. —  Huron 
Barge  Co.  v.  Turney,  71  Fed.  Rep.  972. 

Illinois. — Bakerv.  Michigan  Southern,  etc., 
R.  Co.,  42  111.  73  ;  Merchants'  Dispatch  Transp. 
Co.  v.  Furthmann,  47  111.  App.  561,  affirmed 
149  111.  66,  41  Am.  St.  Rep.  265;  Michigan 
Cent.  R.  Co.  v.  Boyd,  91  111.  268." 


Indiana. — Snow  v.  Indiana,  etc.,  R.  Co.,  109 
Ind.  422. 

Nevj  York. — Bostwick  v.  Baltimore,  etc., 
R.  Co.,  45  N.  Y.  712,  reversing  55  Barb.  (N. 
Y.)  137,  explained  in  Lamb  v.  Camden,  etc., 
R.  Co.,  4  Daly  (N.  Y.)  483;  Coffin  v.  New 
York  Cent.,  etc.,  R.  Co.,  64  Barb.  (N.  Y.)  379, 
affirmed  56  N.  Y.  632;  Riley  v.  New  York, 
etc.,  R.  Co.,  34  Hun  (N.  Y.)  97  ;  Schiff  v.  New 
York  Cent.,  etc.,  R.  Co.,  52  How.  Pr.  (N.  Y. 
Supreme  Ct.)  91 ;  Guillaume  v.  General 
Transp.  Co.,  100  N.  Y.  491;  Swift  v.  Pacific 
Mail  Steamship  Co.,  106  N.  Y.  206;  Jennings 
v.  Grand  Trunk  R.  Co.,  127  N.  Y.  438. 

North  Carolina. — McAbsher  v.  Richmond, 
etc.,  R.  Co.,  108  N.  Car.  344. 

And  see  Central  R.  Co.  v.  Dwight  Mfg.  Co., 
75  Ga.  609. 

In  Missouri  Pac.  R.  Co.  v.  Beeson,  30  Kan. 
298,  12  Am.  &  Eng.  R.  Cas.  52,  the  plaintiff 
entered  into  a  parol  contract  with  the  carrier 
to  carry  certain  goods  at  a  stipulated  price 
from  Paola  to  Philadelphia,  which  were  deliv- 
ered to  the  defendant  under  this  contract,  and 
put  into  his  cars,  which  were  then  locked. 
Afterwards,  the  company's  agent  handed  the 
plaintiff  a  bill  of  lading  for  the  goods,  which 
showed  that  the  goods  were  consigned  to  the 
consignee  at  Philadelphia,  and  were  to  be  car- 
ried from  Paola  to  "St.  Louis  station."  The 
plaintiff  accepted  the  bill  of  lading  without 
examining  it  except  to  see  that  it  stated  the 
amount  of  goods  delivered,  and  that  it  con- 
tained the  proper  name  of  the  consignee  at 
Philadelphia,  and  did  not  look  to  see,  or  know, 
that  it  showed  that  the  goods  were  to  be  car- 
ried only  to  St.  Louis.  Upon  the  loss  of  a 
portion  of  the  goods  before  reaching  Philadel- 
phia, it  was  held  that  the  plaintiff  might  show 
the  original  parol  contract,  and  that  when 
shown,  it,  and  not  the  bill  of  lading,  would 
be  considered  as  settling  the  rights  of  the 
parties;  a  bill  of  lading  taken  under  such  cir- 
cumstances being  held  not  to  supersede  or 
overturn  the  original  parol  contract. 

But  see  St.  Louis,  etc.,  R.  Co.  v.  Clearj-,77 
Mo.  634,  46  Am.  Rep.  13,  where  the  bill  was 
accepted  and  signed  after  cattle  were  loaded 
into  the  cars,  and  just  before  the  departure  of 
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the  shipper  and  the  carrier  for  the  latter  to  give  his  receipts  after  the  goods 
have  been  shipped,  the  terms  of  such  receipt  will,  it  has  been  held,  control 
the  rights  of  the  parties.1 

dd.  Express  Stipulations  in  Bill — In  General. — When  the  general  rule  is  ap- 
plicable to  a  bill  of  lading  at  all,  it  applies,  of  course,  with  especial  force  to  the 
express  contractual  stipulations  therein.2 


the  train,  when  the  shipper  had  no  time  for 
examination,  and  it  was  held  to  be  the  sole 
evidence  of  the  contract  between  the  parties, 
and  evidence  of  a  parol  understanding  as  to  the 
terms  of  the  shipment  was  held  inadmissible. 

Parol  Agreement  to  Receive  and  Forward 
Freight. — It  has  been  held  that  a  bill  of  lading 
issued  by  a  common  carrier  only  determines 
the  conditions  upon  which  the  freight  is  to  be 
transported  after  it  passes  under  the  carrier's 
control;  it  does  not  abrogate  or  annul  any 
contract  made  by  the  common  carrier  before 
the  bill  of  lading  was  issued,  in  regard  to  re- 
ceiving and  forwarding  the  freight.  In  this 
case  the  agent  agreed  to  have  cars  ready  to  for- 
ward freight  on  a  certain  day.  The  cars  were 
not  ready  on  that  day.  It  was  held  that  the 
contract  was  not  abrogated  by  the  terms  of  a 
bill  of  lading  issued  when  the  freight  was 
shipped  on  a  subsequent  day.  Hamilton  v. 
Western  North  Carolina  R.  Co.,  96  N.  Car. 
398,  30  Am.  &  Eng.  R.  Cas.  1. 

Delivery  Order  under  Which  Goods  were 
Shipped. — Where  the  defendant  carriers  re- 
ceived and  shipped  goods  under  a  delivery 
order  given  to  them  by  the  plaintiffs,  and  on  the 
completion  of  the  shipment  signed  a  bill  of 
lading,  which  was  mailed  to  the  plaintiffs,  it 
was  held  that  the  delivery  order  contained  the 
contract  of  the  parties.  Park  v.  Preston,  108 
N.  Y.434. 

1.  Shelton  v.  Merchants'  Dispatch  Transp. 
Co.,  59  N.  Y.  258. 

BUM  Subsequently  Issued  In  Accordance  with 
8hlpplng  Receipt. — Where  the  shipper  on  deliv- 
ering goods  to  a  carrier  received  from  the  latter 
a  receipt  which  stated  that  the  goods  were  "  in 
apparent  good  order."  and  were  to  he  forwarded 
"  subject  to  the  conditions  contained  in  the  bills 
of  lading  of  this  company,  to  the  point  to  which 
Mil  of  lading  would  be  given,"  and  also  stated 
that  the  bill  of  lading  would  be  issued  upon  ap- 
plication at  a  place  designated  therein,  it  was 
held  that  the  bill  of  lading  and  not  theshipping 
receipt  embodied  the  contract  of  the  parties, 
and  that  the  consignee  would  be  bound  by  the 
conditions  expressed  in  such  bill  of  lading.  In 
delivering  the  opinion  of  the  court,  Day,  C.  J., 
said:  "It  [the  shipping  receipt]  advises  the 
consignor  where  to  apply  for  bills  of  lading, 
and  provides  that  the  merchandise  is  to  he  for- 
warded subject  to  the  conditions  contained  in 
the  bills  of  lading,  to  the  point  to  which  bill 
of  lading  would  In-  given.  The  consignors 
were  notified  that  the  contract  was  not  the  one 
which  the  law  would  imply  from  the  simple 
delivery  and  receipt  of  the  merchandise,  hut 
that  it  wns  to  he  such  an  one  as  should  after- 
ward be  embodied  In  a  printed  and  written 
bill  of  lading.  The  consignors  might  have 
procured  the  hill  of  lading  before  the  goods 
were  shipped,  or  mi^ht  have  directed  that  the 


goods  be  not  moved  until  the  bill  of  lading 
had  been  procured.  Then,  if  the  terms  con- 
tained in  the  bill  of  lading  were  unsatisfactory 
or  were  not  assented  to,  they  might  refuse  to 
make  the  shipment.  But  having  permitted 
the  goods  to  go  forward  under  an  agreement 
that  the  terms  of  shipment  should  be  con- 
tained in  a  bill  of  lading,  they,  and  the  con- 
signees whose  agents  for  this  purpose  they 
are,  must  be  bound  by  whatever  terms  are  in 
good  faith  inserted  in  the  bill  of  lading." 
Wilde  v.  Merchants'  Despatch  Transp.  Co., 
47  Iowa  272. 

2.  Stipulation  for  Shipment  of  Goods  In  Vessel 
of  Specified  Class. — A  railroad  company  received 
wheat,  and  gave  a  bill  of  lading  reciting  that 
it  was  to  be  carried  to  the  seacoast,  and  from 
there  to  a  foreign  port  "  upon  the  vessel  called 
the  Argosy,  or  other  vessel  of  equal  class  for 
marine  insurance,"  and  it  was  held  that  the 
bill  constituted  the  contract,  and  that  the  rail- 
road company  had  a  right  to  ship  by  any  ves- 
sel of  equal  class  as  to  insurance  with  the 
Argosy,  and  that  it  was  not  competent  to 
prove  by  parol  that  the  shipment  was  to  be  in 
the  Argosy  only.  Helliwell  v.  Grand  Trunk 
R.  Co.,  10  Biss.  (U.  S.)  170,  7  Fed.  Rep.  68. 

Evidence  Showing  True  Parties  to  the  Contract. 
— Where  the  bill  of  lading  was  made  out  in 
the  handwriting  of  the  owner  of  the  vessel,  and 
expressed  the  contract  to  be  between  himself 
and  the  defendant,  it  was  held,  in  an  action  for 
freight,  that  parol  evidence  was  inadmissible 
to  show  that  defendant  made  the  contract 
with  a  third  party  and  that  plaintiff  had  no 
interest  in  it.  Center  v.  Torry,  8  Martin 
(La.)  206. 

Where  a  bill  of  lading  was  signed  "  W.  T. 
Noell  &  Co.,  Agents,"  the  term  "  agents  "  at- 
tached to  the  signature  was  regarded  as  mere 
descriptio  pcrsonarum ,  and  it  was  held,  in  an 
action  against  the  defendant  railroad  com- 
pany on  the  bill  of  lading,  that  parol  evidence 
was  inadmissible  to  show  that  the  bill  was  the 
defendant's  contract.  Dixon  v.  Columbus, 
etc.,  R.  Co.,  4  Biss.  (U.  S.)  137. 

Where,  however,  a  bill  of  lading  is  signed 
by  the  master  of  a  vessel,  the  ownership  of  the 
vessel  may  be  shown  for  the  purpose  of  hold- 
ing such  owners  upon  the  instrument.  Mc- 
Tyer  v.  Steele,  26  Ala.  487. 

In  Blanchard  v.  Page,  8  Gray  (Mass.)  281, 
Shaw,  C.  J.,  said:  "We  think  evidence  alt- 
iindr  is  admissible  to  prove  facts  not  incon- 
sistent with  the  terms  of  the  written  instru- 
ment. As,  for  instance,  where  the  bill  of 
lading  imports  '  shipped  by  A  B,'  it  may  be 
shown  that  A  B  was  the  agent  of  C  D,  or 
that  the  poods  were  shipped  by  his  order, 
or  for  his  use,  because  not  inconsistent  with 
the  fact  that  the  actual  shipper  did  make  the 
contract,  and  made  it  in  his  own  name." 
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stipulation  an  to  Freight. — Thus  a  stipulation  in  a  bill  of  lading  as  to  the 
amount  to  be  charged  for  transportation  is  conclusive  upon  the  shipper,  and 
cannot  be  varied  by  evidence  of  a  parol  agreement  to  a  different  amount.1 

Stipulation  as  to  Time  of  Shipment  or  Delivery.— Nor  can  the  clause  relating  to  the 

time  of  the  transportation  or  delivery  be  varied  by  parol.2 

stipulation  as  to  Stowage. — A  stipulation  in  a  bill  of  lading  as  to  the  stowage 
cannot  be  contradicted  by  parol  evidence  of  a  contrary  agreement.3 

Stipulation  as  to  Place  of  Delivery. — Where  the  bill  of  lading  shows  a  contract  for 
transportation  to  one  place,  it  cannot  be  shown  by  parol  that  the  contract  was 
to  carry  to  another  place.4 

Clause  Limiting  the  Carrier's  Liability. — And  where  the  bill  of  lading  contains  a 
clause  limiting  the  carrier's  liability,  the  shipper  cannot  set  up  a  contrary 
agreement  entered  into  by  the  parties  prior  to  the  execution  of  the  bill.6 

ee.  Implied  Obligations  of  Bill — But  the  application  of  the  rule  is  not  lim- 


1.  Louisville,  etc.,  R.  Co.  v.  Wilson,  119 
Ind.  352;  Gardner  v.  Chace,  2  R.  I.  112. 

Oral  Agreement,  Not  Incorporated  in  Bill,  for 
Rebate. — Where  the  carrier  verbally  agrees  to 
give  a  rebate,  and  afterwards  gives  a  bill  of 
lading  which  contains  no  such  provision,  the 
promised  rebate  cannot  be  recovered.  Hop- 
kins v,  St.  Louis,  etc.,  R.  Co.,  16  Am.  &  Eng. 
R.  Cas.  126. 

It  has,  however,  been  said  that  an  exception 
to  the  above  stated  rule,  which  affects  a  modi- 
fication of  the  principle,  is  where  the  bill  of 
lading  is  executed  and  delivered,  or  the  freight 
charges  are  paid  as  stipulated  therein,  and 
there  has  been  published  and  posted  for  pub- 
lic inspection  in  the  office  of  the  carrier,  where 
it  could  be  seen  by  the  shipper  or  consignee, 
an  order  of  the  carrier  allowing  authorized 
special  rates  for  certain  classes  of  freight  to 
be  used  for  particular  purposes,  and  directing 
the  freight  to  be  paid  for  at  the  regular  tariff 
rates  and  promising  to  refund  the  overcharge 
on  application.  Louisville,  etc.,  R.  Co.  v. 
Fulgham,  91  Ala.  555. 

2.  Clause  for  Delivery  "  without  Unnecessary 
Delay." — Where  a  bill  of  lading  provided  for 
the  transportation  of  hogs  "without  unnec- 
essary delay,"  it  was  held  that  the  stipulation 
could  not  be  varied  by  parol  evidence,  and 
that  the  shippers  could  not  show,  by  parol, 
that  "  about  the  time  the  written  contract  was 
entered  into  "  an  agent  of  the  carrier  told  the 
shippers  that  the  hogs  should  be  shipped  that 
night.  Indianapolis,  etc.,  R.  Co.  v.  Remmy, 
13  Ind.  518. 

3.  Clause  Providing  for  Stowage  of  Portion  of 
Goods  on  Deck. — In  Sayward  v.  Stevens,  3  Gray 
(Mass.)  97,  the  bill  of  lading  was  in  the  usual 
form  except  "  seven  boxes  of  shingles  on 
deck."  In  an  action  brought  to  recover  a  bal- 
ance due  for  freight,  the  plaintiff  offered  to 
prove  by  parol  that  all  the  articles  stowed  on 
deck  were  so  stowed  with  the  defendant's 
knowledge  and  assistance.  The  evidence  was 
rejected.  In  delivering  the  opinion  of  the 
court  in  this  case,  Bigelow,  J.,  said  :  "  Looking 
at  the  nature  of  the  contract,  and  taking  into 
view  not  only  what  the  parties  have  expressly 
stipulated,  but  also  the  general  duty  of  the 
carrier  to  stow  and  carry  under  deck  mer- 
chandise destined  for  a  long  voyage  to  a  dis- 
tant port,  we  think  the  bill  of  lading  in  this 


case  is  equivalent  to  an  express  agreement 
that  the  seven  boxes  of  shingles  should  be 
carried  on  deck,  and  the  residue  of  the  ship- 
ment should  be  stowed  under  deck.  In  order 
to  give  any  effect  to  the  written  memorandum, 
it  necessarily  imports  that  no  part  of  the  mer- 
chandise specified  in  the  bill  of  lading  is  to  be 
carried  on  deck,  except  the  articles  expressly 
included  within  it.  To  a  contract  thus  ex- 
pressed, the  maxim  expressio  unius  exclusio 
alterius  is  peculiarly  applicable.  The  only 
fair  and  legitimate  inference  from  the  terms 
of  the  contract  is  that  the  parties,  before  re- 
ducing their  agreement  to  writing,  conferred 
together  concerning  the  stowage  of  the  cargo, 
and,  as  the  result  of  their  ultimate  intention, 
stipulated  that  only  the  seven  boxes  of  shingles 
should  be  carried  on  deck.  In  this  view,  it  is 
very  clear  that  the  parol  proof  offered  at  the 
trial  tended  directly  to  vary  the  terms  of  the 
written  agreement,  and  was  therefore  rightly 
rejected." 

4.  Place  of  Delivery — Parol  Evidence  Inadmis- 
sible to  Show. — Plain  stipulations,  in  an  instru- 
ment of  the  nature  of  a  bill  of  lading,  that  the 
goods  shall  be  delivered  to  a  person  named  at 
a  designated  place  cannot  be  varied  by  evi- 
dence of  a  contemporaneous  parol  agreement 
that  the  goods  shall  be  taken  to  a  different 
place  and  delivered  to  a  different  person  than 
designated.  Wolfe  v.  Myers,  3  Sandf.  (N. 
Y.)  7- 

Where  the  bill  shows  that  the  goods  were  to 
be  transported  to  the  end  of  the  carrier's  line, 
the  shipper  will  not  be  permitted  to  testify  to 
an  oral  contract  with  the  company's  agent  at 
the  place  of  shipment,  by  which  the  goods  were 
to  be  transported  to  a  point  beyond  such  ter- 
minus. Hewett  v.  Chicago,  etc.,  R.  Co.,  63 
Iowa  611,  18  Am.  &  Eng.  R.  Cas.  568. 

And  where  the  contract  expressed  in  the  bill 
of  lading  is  for  the  carriage  of  goods  between 
certain  points,  parol  evidence  is  not  admissi- 
ble to  show  that  the  carrier  is  not  a  common 
carrier  for  the  whole  distance  stated  in  the  bill. 
Chouteaux  v.  Leech,  18  Pa.  St.  224,  57  Am. 
Dec.  602. 

5.  The  Caledonia,  43  Fed.  Rep.  681 ;  Pem- 
berton  Co.  v.  New  York  Cent.  R.  Co.,  104 
Mass.  144;  Minneapolis,  etc.,  R.  Co.  v.  Home 
Ins.  Co.,  55  Minn.  236;  Hill  v.  Syracuse,  etc., 
R.  Co.,  73  N.  Y.  351,  29  Am.  Rep.  163. 
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ited  to  the  express  terms  of  the  contract.  In  bills  of  lading,  as  in  all  other 
written  contracts,  there  may,  in  the  absence  of  express  stipulations,  be  implied 
obligations  which  result,  by  necessary  implication  or  construction,  from  the  very 
nature  of  the  contract  itself.  These  obligations,  imported  into  the  contract 
by  legal  implication,  become  as  effectually  a  part  of  the  written  agreement  as 
though  they  were  expressed  therein  in  terms,  and  can  no  more  be  varied  by 
verbal  evidence  than  the  express  written  stipulations.1 

Implied  Obligation  as  to  Freight. — Thus,  where  a  bill  of  lading  is  silent  as  to  the 
freight,  the  law  implies  that  the  carrier  shall  have  a  reasonable  compensation,2 
and  evidence  of  a  previous  oral  contract  fixing  the  charge  is  not  admissible.3 

Implied  Obligation  aa  to  Mode  of  Carriage. — A  clean  bill  of  lading  imports  an  agree- 
ment to  stow  the  goods  under  deck,  and  parol  evidence  of  an  agreement 
between  the  parties,  made  before  or  at  the  time  of  the  execution  of  the  instru- 
ment, that  the  goods  were  to  be  stowed  on  deck,  is  not  admissible  to  excuse  a 
loss  arising  from  such  carriage.4  Where  the  bill  of  lading  does  not  specify  the 
kind  of  car  in  which  the  goods  are  to  be  carried,  the  obligation  of  the  carrier 


1.  Parol  Evidence  Inadmissible  to  Control  Legal 
Operation  of  Bill— The  Waldo,  Davies  (U.  S.) 
161 ;  Central  R.  Co.  v.  Hasselkus,  91  Ga.  382, 
44  Am.  St.  Rep.  37;  Snow  v.  Indiana,  etc.,  R. 
Co.,  109  Ind.  422;  Louisville,  etc.,  R.  Co.  v. 
Wilson,  1 19  Ind.  352 ;  White  v.  Ashton,  51  N. 
Y.  280;  Galveston,  etc.,  R.  Co.  v.  Silegman 
(Tex.  Civ.  App.  1893),  23  S.  W.  Rep.  298; 
Wells,  etc.,  Co.'s  Express  v.  Fuller,  4  Tex. 
Civ.  App.  213.  But  compare  Baltimore,  etc., 
Steamboat  Co.  v.  Brown,  54  Pa.  St.  77. 

2.  See  the  title  Freight. 

3.  Louisville,  etc.,  R.  Co.  v.  Wilson,  119 
Ind.  352. 

Showing  Liability  of  Third  Person  for  Freight. 

— Although,  where  a  bill  of  lading  contains  no 
express  stipulation  on  the  part  of  the  shipper 
to  pay  freight,  his  liability  to  do  so  may  re- 
sult, as  a  legal  deduction,  from  the  fact  of  the 
shipment  and  the  failure  to  provide  some 
other  means  of  payment,  it  has  been  held  that 
parol  evidence  of  an  agreement  by  the  carrier 
to  look  to  a  third  person  for  the  freight  is  ad- 
missible where  such  agreement  has  been  ex- 
ecuted by  payment.  Wayland  v.  Mosely,  5 
Ala.  430,  39  Am.  Dec.  335. 

4.  "Clean  Bill"  of  Lading.— The  Welling- 
ton, 1  Biss.  (U.  S.)  279;  The  Delaware,  14 
Wall.  (U.  S.)  579;  Barber  v.  Brace,  3  Conn. 
14,  8  Am.  Dec.  149.  See  also  Sayward  v. 
Stevens,  3  Gray  (Mass.)  97. 

It  has  been  held  that  a  bill  of  lading,  such 
■8  is  called  a  clean  bill  of  lading,  binds  the 
owners  of  the  vessel  to  the  care  of  the  goods 
under  deck,  and  that  evidence  of  the  fact  that 
the  shipper,  or  his  agent  who  delivered  the 
goods  to  the  carrier,  repeatedly  saw  them  as 
they  were  stowed  on  deck  and  made  no  objec- 
tion to  their  being  so  stowed  was  held  not  to 
be  admissible  to  vary  the  legal  import  of  the 
contract  of  shipment.  Sproat  v.  Donnell,  26 
Me.  1K7,  4^  Am.  Dec.  103. 

And  in  Creery  v.  Holly,  14  Wend.  (N.  Y.) 
28,  it  was  held  that  such  bill  of  lading  im- 
ports that  the  goods  are  stowed  under  deck, 
and  that  parol  evidence  that  the  vendor  agreed 
that  the  goods  should  lie  shipped  on  deck 
could  not  legally  be  received,  even  in  an  action 
hy  the  vendor  against  the  purchaser  for  the 
price  of  the  goods  which  were  lost  In  consc- 
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quence  of  their  stowage  in  that  manner  by  the 
carrier. 

But  in  Johnston  v.  Crane,  1  Kerr  (New 
Bruns.)  356,  the  Supreme  Court  of  New  Bruns- 
wick held  that  the  master  of  a  ship  who  signed 
the  usual  bill  of  lading  was  not  liable  for  a  loss 
by  the  jettison  of  goods  laden  on  deck  with 
the  knowledge  and  consent  of  the  shipper  and 
consignee.  See  also  Gould  v.  Oliver,  4  Bing. 
N.  Cas.  142,  33  E.  C.  L.  305. 

In  Vernard  v.  Hudson,  3  Sumn.  (U.  S.)  405, 
the  witness  was  permitted  to  testify  to  a  verbal 
agreement  that  a  portion  of  the  goods  might 
be  stowed  on  deck.  The  court  declared  the 
implied  condition  of  a  clean  bill  of  lading  that 
the  goods  should  be  stowed  under  deck,  but 
thought  the  evidence  admissible  as  not  contra- 
dicting or  varying  an  express  written  contract. 
The  court,  in  commenting  on  the  case,  says: 
"  There  is  the  clear  fact  that  a  full  under-deck 
freight  is  stipulated  for  in  the  bill  of  lading,  a 
fact  certainly  not  easily  reconcilable  with  the 
supposition  that  they  were  to  be  carried  on 
deck.  So  that  the  preponderance  of  the  evi- 
dence decidedly  is  that  there  was  no  such 
agreement  to  carry  the  goods  on  deck.  If  it 
had  existed,  one  of  two  things  ought  to  have 
occurred:  either  that  the  mere  deck  freight 
should  have  been  payable,  or  that  there  should 
have  been  some  written  memorandum  on  the 
bill  of  lading  to  repel  the  inference  from  a  full 
freight  being  stipulated  for." 

In  the  case  of  Knox  v.  The  Schooner  Ni- 
netta,  Crabbe  (U.  S.)  534,  a  cargo  of  wheat  was 
shipped  on  a  clean  bill  of  lading,  and  it  was 
alleged,  on  the  part  of  the  libelant,  that  a  parol 
agreement  was  also  made  that  no  other  cargo 
should  be  received  on  hoard  ;  that  the  voyage 
should  be  made  directly  and  without  devia- 
tion. Evidence  of  this  parol  agreement  was 
received  hy  the  court  on  the  ground  that  the 
bill  of  lading  was  a  mere  receipt.  "  But,"  said 
Miller,  J.,  in  commenting  upon  this  case  in 
the  opinion  delivered  in  The  Wellington,  1 
Biss.  (U.  S.)  279,  "it  seems  to  me  that  parol 
evidence  was  proper  in  that  case  to  show  the 
deviation.  The  verbal  agreement  was  nothing 
more  than  an  acknowledgment  on  the  part  of 
the  master  of  his  implied  duly.  Anil  if,  by 
receiving  additional  cargo  on  deck,  the  cargo 
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is  to  transport  the  goods  in  suitable  and  safe  cars,  and  the  shipper  will  not  be 
permitted  to  vary  the  contract  by  showing  a  prior  agreement  to  furnish  a 
particular  kind  of  car.1 

Implied  Obligation  aa  to  Route. — If  a  bill  of  lading  does  not  specify  the  route  by 
which  the  goods  are  to  be  transported,  the  legal  effect  of  the  instrument,  which 
is  to  authorize  the  carrier  to  take  or  transport  the  goods  by  any  proper  route, 
cannot  be  varied  by  evidence  of  a  prior  or  contemporaneous  parol  agreement 
between  the  parties  upon  a  particular  route,2  or  for  shipment  by  all  rail.3 

Implied  Obligation  as  to  Time  of  Delivery. — Even  although  a  bill  of  lading  may  be 
silent  as  to  the  time  of  performance,  there  is  an  implied  obligation  to  deliver 
the  goods  within  a  reasonable  time,  and  the  rule  which  forbids  parol  proof  to 
vary  the  terms  of  a  written  instrument  excludes  evidence  of  a  prior  or  con 
temporaneous  parol  agreement  that  the  goods  shall  be  delivered  within  a 
definite  and  specific  time.4 

Common-law  Liability  for  Loss. — Where  a  bill  of  lading  contains  no  limitation  of 
the  carrier's  common-law  liability,  the  carrier  cannot  show  a  prior  or  contem- 
poraneous parol  agreement  between  the  parties  limiting  his  liability.5 


of  wheat  became  damaged,  the  liability  of  the 
vessel  had  attached  without  the  verbal  agree- 
ment." 

1.  Cattle  Cars.  —  It  was  accordingly  held 
that  parol  evidence  could  not  be  admitted  to 
show  a  prior  verbal  agreement  to  furnish 
"  bedded  "  cars  for  cattle.  Galveston,  etc.,  R. 
Co.  v.  Silegman  (Tex.  Civ.  App.  1893),  23  S. 
W.  Rep.  298.  It  would  seem  that  if  "bedded" 
cars  were  the  only  suitable  and  safe  kind,  that 
could  be  shown  under  the  allegation  that  suit- 
able and  safe  cars  were  not  furnished  by  the 
carrier.  But  compare  Grand  Trunk  R.  Co. 
v.  Fitzgerald,  5  Can.  Sup.  Ct.  204. 

2.  Parol  Agreement  upon  Route  Not  Admissible. 
—White  v.  Van  Kirk,  25  Barb.  (N.  Y.)  16; 
White  v.  Ashton,  51  N.  Y.  280;  Wells,  etc., 
Co.'s  Express  v.  Fuller,  4  Tex.  Civ.  App.  213. 

In  Snow  v.  Indiana,  etc.,  R.  Co.,  109  Ind. 
422,  the  shipper  of  a  car  load  of  horses,  who 
had  received  a  bill  of  lading  in  which  no  route 
was  designated  by  which  the  car  was  to  be 
forwarded  after  leaving  the  initial  carrier's 
line,  offered  to  prove  that  a  particular  line  had 
been  agreed  upon.  It  was  held  that  the  silence 
of  the  bill  of  lading  in  the  respect  mentioned 
was  the  same  in  legal  effect  as  if  a  provision 
had  been  inserted  therein  authorizing  the 
first  carrier  to  select,  at  its  discretion,  any 
customary  or  usual  route  which  was  regarded 
as  safe  and  responsible  by  which  to  forward 
the  car,  and  that  the  provision  thus  imported 
into  the  bill  of  lading  was  no  more  subject  to 
be  assailed  by  parol  than  was  any  of  the  ex- 
press terms  of  the  contract. 

And  in  Babcock  v.  May,  4  Ohio  334,  it  was 
held  that  the  legal  effect  of  a  bill  of  lading,  in 
which  the  carrier  undertook  to  carry  goods 
from  Buffalo  to  Cleveland,  but  did  not  specify 
the  route,  being  to  carry  the  goods  by  the 
most  direct  route  conveniently  adapted  to  that 
purpose,  parol  evidence  on  the  part  of  the 
owners  of  the  vessel  should  not  be  admitted 
to  show  that  it  was  part  of  the  agreement  that 
the  vessel  might  touch  at  a  place  out  of  her 
regular  course. 

3.  Parol  Agreement  to  Ship  by  "  All  Rail "  Not 
Admissible.  —  Hinckley  v.  New  York  Cent., 
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etc.,  R.  Co.,  56  N.  Y.  429;  Hostetter  v.  Balti- 
more, etc.,  R.  Co.  (Pa.  1887),  11  Atl.  Rep.  609. 

4.  Petrie  v.  Heller,  35  Fed.  Rep.  310;  Cen- 
tral R.  Co.  v.  Hasselkus,  91  Ga.  382,  44  Am. 
St.  Rep.  37;  Galveston,  etc.,  R.  Co.  v.  Sileg- 
man (Tex.  Civ.  App.  1893),  23  S.  W.  Rep.  298. 

Time  for  Discharging  Cargo. — So  where  a  bill 
of  lading  for  the  transportation  of  coal  made 
no  mention  of  the  number  of  days  within  which 
the  coal  should  be  discharged,  it  was  held,  in 
an  action  to  recover  damages  for  the  unreason- 
able detention  of  the  vessel,  that  the  libelant 
could  not  show  by  oral  evidence  that  there 
was  an  agreement  between  the  parties  that  the 
vessel  was  to  be  detained  not  exceeding  twelve 
running  days  in  the  discharge  of  her  cargo. 
Higgins  t'.U.  S.  Mail  Steamship  Co.,  3  Blatchf. 
(U.  S.)  282. 

5.  Cox  v.  Peterson,  30  Ala.  608,  68  Am.  Dec. 
145;  Arnold  v.  Jones,  26  Tex.  335,  82  Am. 
Dec.  617. 

Evidence  Repelling  Carrier's  Exemption  from 
Loss  by  Inevitable  Accident. — But  it  has  been 
held  that  the  carrier's  implied  exemption  from 
liability  for  loss  by  "inevitable  accident" 
may  be  repelled  by  parol  evidence  showing  a 
contract  on  the  part  of  the  carriers  insuring 
the  safety  of  the  goods.  Morrison  v.  Davis, 
20  Pa.  St.  171,  57  Am.  Dec.  695.  In  this  case 
the  plaintiff  offered  to  prove  by  oral  testimony, 
connected  with  advertisements  and  circulars 
of  the  defendants,  that  the  defendants  agreed 
to  insure  the  safe  delivery  of  the  goods,  with- 
out any  exception  for  inevitable  accidents; 
and  this  offer  was  rejected  by  the  court,  as 
tending  to  contradict  the  written  contract. 
In  the  opinion  of  the  court,  delivered  by  Low- 
rie,  J.,  it  is  said  :  "  Let  it  be  noticed  that,  by 
the  bill  of  lading,  the  defendants  have  under- 
taken to  deliver  the  goods,  and  that  they  have 
not  inserted  in  it  the  usual  exception  clause  as 
to  inevitable  accidents.  But  still  the  exception 
is,  prima  facie  at  least,  implied  by  law  in  all 
such  contracts.  The  question  then  is  not,  may 
parol  evidence  be  received  to  contradict  the 
written  agreement;  but  may  it  be  received  to 
repel  an  implication  of  a  condition  usually 
raised  by  the  law  in  such  cases,  and  which  is 
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ff.  In  Controversies  between  Strangers,  or  Parties  and  Strangers  to  Instru- 
ment.— It  seems  that  the  rule  against  parol  evidence  to  vary  the  terms  or 
legal  effect  of  a  bill  of  lading  is  not  limited  to  controversies  between  parties  to 
the  instrument  and  their  privies,  but  that  it  applies  also  to  controversies  between 
strangers  to  the  contract,  or  between  one  of  the  parties  to  the  instrument  and 
a  stranger,  as  to  such  rights  as  originate  in  the  relation  established  by,  or  are 
founded  upon,  the  written  contract.1 

(c)  Limitations  of  and  Exceptions  to  the  Rule — aa.  Evidence  of  Fraud  or  Mistake. — 
But  the  rule  against  parol  evidence  to  vary  the  terms  or  legal  effect  of  a  bill  of 
lading  does  not  apply  where  there  was  either  fraud  or  mistake  in  the  execu- 
tion of  the  instrument ;  in  such  case  parol  evidence  is  always  admissible  to 
show  the  actual  contract  of  the  parties.2 

bb.  Evidence  to  Explain  Ambiguities. — Neither  does  the  rule  exclude  parol 
evidence  to  explain  what  is  ambiguous  in  a  bill  of  lading  ;  such  evidence  may 


itself,  in  this  instance,  contrary  to  the  words 
as  written  ?  A  written  contract  creates  a  speci- 
fied relation  between  the  parties;  and  when 
the  duties  of  that  relation  are  not  fully  defined 
in  the  contract,  the  law  defines  them  accord- 
ing to  the  circumstances.  In  a  carrier  case, 
it  defines  the  duty,  in  part,  by  implying  the 
exception  against  inevitable  accident.  But 
here  the  maxim  applies,  c.onventio  vincit  le- 
gem. The  law  does  not  imply  the  exemption 
where  the  circumstances  show  that  the  parties 
intended  that  it  should  not  be  implied;  and 
these  circumstances  may  be  shown  by  parol 
evidence.  *  *  *  Where  a  man  advertises  fa- 
vorable terms  of  business,  as  a  means  of  gain- 
ing customers,  it  is  proper  to  presume  that  his 
customers  have  been  induced  by  them,  or  that 
they  have  been  repeated  to  them  ;  and  there- 
fore it  is  not  necessary  that  the  plaintiff  should 
prove  that  the  advertisements  came  to  his 
knowledge  before  delivering  his  goods  to  the 
defendants  to  be  carried." 

1.  Rule  Not  Limited  to  Controversies  between 
Parties. — In  the  case  of  Minneapolis,  etc.,  R. 
Co.  v.  Home  Ins.  Co.,  55  Minn.  236,  Mitch- 
ell, J.,  in  delivering  the  opinion  of  the  court, 
said  :  "  One  ground  on  which  counsel  seek  to 
sustain  the  admissibility  of  this  oral  evidence 
is  that  the  rule  against  varying  a  written  con- 
tract by  parol  applies  only  to  controversies 
between  parties  to  the  instrument  and  their 
privies,  and  not  to  controversies  between 
strangers  to  the  contract,  or  between  one  of 
the  parties  to  the  instrument  and  a  stranger  to 
It.  The  rule  is  as  stated,  with  this  limitation, 
however:  that  the  right  in  the  latter  class  of 
cases  to  vary  a  written  contract  by  parol  is 
limited  to  rights  independent  of  the  instru- 
ment. As  to  rights  which  originate  in  the  re- 
lation established  by  the  written  contract,  or 
are  founded  upon  it,  the  ride  against  varying 
It  by  parol  applies."  Accordingly,  it  was 
held  in  this  case,  an  action  by  the  carrier  upon 
an  insurance  policy,  for  the  loss  of  certain 
goods  by  fire  while  in  the  custody  of  the 
owner  thereof,  that  parol  evidence  was  not 
admissible  to  contradict  the  terms  of  the  bill 
of  lading,  by  which  the  carrier  wns  made  ex- 
empt from  liability  for  such  destruction  of  the 
goods.  The  court  said  :  "  In  the  present  ense 
plaintiff  is  claiming  under  this  policy  rights 
wholly  dependent  upon  its  liability  to  the  ship 
pers  of  the  grain.    That  liability  is  at  once 


both  the  basis  and  the  measure  of  defendant's 
liability;  and  it  would  be  most  unreasonable 
that  it  should  be  allowed,  as  against  defend- 
ant, to  establish  that  liability  by  proof  of  oral 
promises  to  the  shippers  which  the  latter  could 
not  prove  against  it.  If  the  bill  of  lading  is 
conclusive  between  the  shippers  and  the  plain- 
tiff, it  must  be  equally  so  in  this  case  be- 
tween the  plaintiff  and  the  defendant." 

2.  Galveston,  etc.,  R.  Co.  v.  House,  4  Tex. 
Civ.  App.  263 ;  Strohn  v.  Detroit,  etc.,  R.  Co., 
21  Wis.  554,  94  Am.  Dec.  564.  See  Steam- 
boat Wisconsin  v.  Young,  3  Greene  (Iowa) 
268. 

Mistake. — Where  goods  were  received  on 
board  a  vessel  marked  "  in  cabin  stateroom," 
and  an  extra  freight  was  paid  in  consideration 
of  their  being  so  carried,  and  the  receipts 
given  for  the  goods  specified  that  they  were 
to  be  carried  in  the  cabin,  but  the  bill  of  lad- 
ing, by  an  evident  mistake,  was  in  the  usual 
form,  parol  evidence  was  held  admissible  to 
show  the  actual  agreement.  The  Star  of  Hope, 
2  Sawy.  (U.  S.)  15. 

And  evidence  of  mistake  in  not  strikingout 
a  clause  in  a  receipt  limiting  the  liability  of  the 
carrier  was  admitted  in  Chouteaux  r.  Leech, 
18  Pa.  St.  224,  57  Am.  Dec.  602. 

Either  Fraud  or  Mistake. — Where  the  plaintiff 
claimed  that  he  entered  into  a  verbal  agree- 
ment with  a  railroad  company  for  the  ship- 
ment of  cattle  at  a  fixed  rate,  parol  evidence 
was  held  admissible  to  show  what  that  agree- 
ment was,  though  he  signed  a  bill  of  lading 
showing  a  different  rate,  both  parties  testify- 
ing that  plaintiff  received  the  bill  of  lading 
just  as  the  train  with  the  cattle,  which  he  was 
to  accompany,  was  leavintr,  and  that  he  signed 
it  on  the  assurance  of  defendant  that  it  was  all 
right.  Galveston,  etc.,  R.  Co.  V.  House,  4 
Tex.  Civ.  App.  263. 

A  bill  of  lading  stating  that  the  article  car- 
ried is  "at  owner's  risk  of  breakage"  may  be 
explained  by  proof  of  a  verbal  contract  be- 
tween the  shipper  and  the  company's  agent 
that,  in  consideration  of  the  payment  of  extra 
freight  on  delivery  by  the  carrier,  the  risk 
should  be  borne  by  the  latter;  the  shipper 
being  told  by  the  agent,  at  the  time  of  hand- 
ing him  the  bill  of  lading,  that  it  was  a  "re- 
ceipt" for  the  goods  shipped,  and  the  shipper 
taking  the  paper  without  reading  it.  Union 
Pac.  R.  Co.  :■.  Marston,  30  Neb.  241. 
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be  introduced  to  explain  an  ambiguity.1 

cc.  Evidence  of  Usage  or  Custom. — Closely  connected  with  the  right  to  ex- 
plain the  contract  for  transportation  is  the  right  to  prove  a  usage  and  custom 
by  parol  evidence.  A  commercial  usage  may  have  existed  a  sufficient  length 
of  time  to  have  become  generally  known,  and  to  warrant  a  presumption  that 
the  contract  was  made  in  reference  to  it,  is  evidence  of  the  intention  of  the 
parties,  and  is  illustrative  of  their  agreement.2  Such  usage  may,  therefore,  be 
shown  by  parol  evidence.  3 


1.  Ambiguities  In  Bill  of  Lading  Explainable  by 
Parol.  —  Butler  v.  The  Steamboat  Arrow,  i 
Newb.  Adm.  59;  The  Wanderer,  29  Fed.  Rep. 
260;  Collender  v.  Dinsmore,  55  N.  Y.  200,  14 
Am.  Rep.  224 ;  Baltimore,  etc.,  Steamboat  Co. 
v.  Brown,  54  Pa.  St.  77.  See  The  Delaware, 
14  Wall.  (U.  S.)  579;  Grand  Trunk  R.  Co.  v. 
Fitzgerald,  5  Can.  Sup.  Ct.  204.  And  see  the 
title  Amhiguity,  vol.  2,  p.  287. 

In  Wolfert  v.  Pittsburg,  etc.,  R.  Co.,  44 
Mo.  App.  330,  a  bill  of  lading  was  issued  by 
a  common  carrier  for  live  stock  received  at 
Covington,  Ky.,  and  consigned  to  East  St. 
Louis.  The  bill  of  lading  guaranteed  that  the 
through  rate  of  freight  would  not  exceed  a 
specified  amount.  Among  its  provisions  was 
one  providing  that  the  packages  received 
should  be  transported  "to  the  company's 
freight  station  at  ,"  and  that  the  respon- 
sibility of  the  company  should  cease  at  that 
station.  It  was  made  out  on  a  blank  form 
used  for  ordinary  merchandise,  and  conse- 
quently was  inappropriate  for  the  shippers  of 
live  stock.  It  was  held  that  the  bill  of  lading 
was  so  ambiguous  as  to  render  parol  evidence 
admissible  to  show  an  undertaking  by  the 
company  to  carry  the  stock  through  to  East 
St.  Louis. 

In  an  action  brought  to  recover  damages  for 
the  loss  of  a  certain  shipment  of  potatoes, 
caused  by  the  negligence  of  the  defendant,  who 
had  undertaken,  according  to  the  plaintiff's 
contention,  to  transport  the  same  from  Avoca, 
N.  Y.,  to  Elkhart,  Indiana,  the  controversy 
turned  upon  the  question  whether  or  not  the 
contract  entered  into  by  the  defendant  was  to 
carry  the  car  load  of  potatoes  from  Avoca  to 
Elkhart,  or  only  to  Buffalo,  the  terminus  of  the 
defendant's  railway.  The  bill  of  lading,  in  the 
body  of  the  instrument,  said  that  the  defendant 
agreed  to  forward  the  property  from  Avoca, 
N.  Y.,  to  Buffalo.  But  the  heading  of  the  in- 
strument showed  clearly  that  it  was  to  be  taken 
to  Elkhart.  It  was  held  that  the  plaintiff  had 
a  right  to  prove  an  oral  agreement  of  the  rail- 
road company  to  transport  the  potatoes  to  Elk- 
hart. Saltsman  v.  New  York,  etc.,  R.  Co.,  65 
Hun  (N.  Y.)  448. 

"  Care  R.  R.  Agt.,  Callahan." — Where  a  ship- 
ping receipt  contained  the  words,  "  Care  R.  R. 
agt.,  Callahan,"  it  was  held  that  such  ambi- 
guity existed  as  might  be  explained  by  parol. 
Savannah,  etc.,  R.  Co.  v.  Collins,  77  Ga.  376, 
4  Am.  St.  Rep.  87. 

"C.  0.  D." — And  it  has  been  held  that  the 
letters  "  C.  O.  D."  in  an  express  receipt  may 
be  explained  by  parol.  American  Express  Co. 
v.  Lesem,  39  111.  312;  Collender  v.  Dinsmore, 
55  N.  Y.  200,  14  Am.  Rep.  224. 

2.  Office  of  Usages  and  Custom  Stated. — See 


the  case  of  The  Schooner  Reeside,  2  Sumn. 
(U.  S.)  567,  wherein  Story,  J.,  says:  "The 
true  and  appropriate  office  of  a  usage  or  cus- 
tom is  to  interpret  the  otherwise  indeterminate 
intentions  of  parties  and  to  ascertain  the  na- 
ture and  extent  of  their  contracts,  arising,  not 
from  express  stipulations,  but  from  mere  im- 
plications and  presumptions  and  acts  of  a 
doubtful  or  equivocal  character.  It  may  also 
be  admitted  to  ascertain  the  true  meaning  of 
a  particular  word,  or  of  particular  words  in  a 
given  instrument,  when  the  word  or  words 
have  various  senses,  some  common,  some  qual- 
ified, and  some  technical,  according  to  the 
subject-matter  to  which  they  are  applied." 
This  statement  of  the  office  of  a  usage  or  cus- 
tom was  quoted  with  approval  in  the  case  of 
Boon  v.  Steamboat  Belfast,  40  Ala.  184,  88  Am. 
Dec.  761.  See  also  the  case  of  The  Delaware, 
14  Wall.  (U.  S.)  579;  Montgomery,  etc.,  R. 
Co.  v.  Kolb,  73  Ala.  396,  49  Am.  Rep.  54. 
And  see  the  title  Usages  and  Customs. 

3.  Usage — Parol  Evidence  Admissible  to  Show. 
— Marx  v.  National  Steam-ship  Co.,  22  Fed. 
Rep.  680;  Barber  v.  Brace,  3  Conn.  9,  8  Am. 
Dec.  149;  Lawrence  v.  M'Gregor,  Wright 
(Ohio)  193.  See  Wayne  v.  Steamboat  General 
Pike,  16  Ohio  421. 

Usage  Controlling  the  Meaning  of  Exceptive 
Words. — In  Sampson  v.  Gazzam,6  Port.  (Ala.) 
123,  30  Am.  Dec.  578,  it  was  held  to  be  per- 
missible for  the  owner  of  a  steamboat,  when 
sued  for  the  loss  of  goods  by  fire,  to  show  by 
parol  that  the  exceptive  words  "  dangers  of 
the  river"  in  a  bill  of  lading,  by  custom  and 
usage,  include  dangers  by  fire.  In  com- 
menting upon  this  case  in  Boon  v.  Steamboat 
Belfast,  40  Ala.  184,  88  Am.  Dec.  761,  Judge, 
J.,  said:  "This  decision  has  been  so  often 
recognized  and  followed  by  this  court,  in  cases 
involving  the  identical  question,  that  the  prin- 
ciple established  by  it  must  now  be  regarded 
as  the  settled  law  of  the  state,  in  its  applica- 
tion only  to  cases  of  the  particular  class  to 
which  it  specially  relates ;  we  are  unwilling 
to  extend  its  application  beyond  this  limit." 
But  in  Garrison  v.  Memphis  Ins.  Co.,  19  How. 
(U.  S.)  312,  in  which  case  the  bill  of  lading 
exempted  the  carrier  from  liability  for  inju- 
ries caused  by  the  "  dangers  of  the  river,"  it 
was  held  that  parol  evidence  to  show  that 
fire  was  included  among  the  perils  was  inad- 
missible. 

Usage  as  to  Stowage. — Though  a  bill  of  lad- 
ing such  as  is  called  a  "  clean  bill  "  ordinarily 
binds  the  owners  of  the  vessel  to  carry  the 
goods  under  deck,  yet,  where  there  is  a  well- 
known  usage  in  reference  to  a  particular  trade 
to  carry  the  goods  as  convenience  may  re- 
quire, either  upon  or  under  deck,  the  bill  of 
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In  connection  with  Express  Terms. — But  evidence  of  usage  cannot  be  admitted  to 
control,  vary,  or  contradict  the  positive  stipulations  of  the  bill  of  lading.1 

dd.  Evidence  of  Supplementary  Parol  Contract. — It  is  competent  to  show 
by  parol  a  supplementary  collateral  agreement  as  to  transportation  not  falling 
within  the  statute  of  frauds.* 

VI.  Negotiability— 1.  In  General. — Bills  of  lading  are  spoken  of  sometimes 
as  negotiable,3  and  very  frequently  and  more  accurately  as  quasi-negotiable, 
instruments.4  And  that  they  are,  even  at  the  common  law,  invested  with  the 
attributes  of  negotiability,  in  a  general  sense  of  that  term,  has  been  frequently 
admitted.5  The  true  extent  and  the  necessary  limitations  of  this  negotiable 
character  will  be  pointed  out  in  the  succeeding  sections  of  this  division.  As 
has  been  stated  elsewhere  in  this  article,8  a  bill  of  lading  is  a  symbol  of  the 
property  described  therein  which  has  been  delivered  to  the  carrier  for  trans- 
portation, and  is  also  evidence  of  the  contract  for  the  transportation  of  the 
goods.  Important  distinctions  touching  the  negotiability  of  a  bill  of  lading 
are  based  upon  this  dual  character  of  the  instrument. 


lading  may  import  no  more  than  that  the 
cargo  shall  be  carried  in  the  usual  manner. 
And  such  custom  may  be  established  by  parol 
evidence.  The  Delaware,  14  Wall.  (U.  S.) 
579;  Barber  v.  Brace,  3  Conn.  9,  8  Am.  Dec. 
149;  Sproat  v.  Donnell,  26  Me.  187,  45  Am. 
Dec.  103.  And  see  Lapham  v.  Atlas  Ins.  Co., 
24  Pick.  (Mass.)  1. 

Custom  with  Regard  to  Unloading. — A  bill  of 
lading  stipulated  inter  alia  that  the  mer- 
chandise shipped  thereunder  was  to  be  received 
on  the  quay  at  London,  and  delivered  there- 
from by  the  person  appointed  by  the  steam- 
ship's agents,  etc.,  the  merchandise  to  be  re- 
ceived and  delivered  according  to  the  customs 
and  usages  of  the  respective  ports.  A  cus- 
tom was  proved,  with  regard  to  grain  cargoes 
coming  to  London,  that  if  the  merchant  does 
not  demand  delivery  of  the  grain  within 
twenty-four  hours  after  the  ship's  arrival,  the 
ship  is  entitled  to  discharge  the  goods  on  the 
quay.  The  merchant  did  not  demand  delivery 
of  the  cargo  within  twenty-four  hours,  and  it 
was  landed  on  the  quay.  It  was  held  that  the 
custom  was  not  inconsistent  with  the  terms  of 
the  bill  of  hiding,  and  that  therefore  the  mer- 
chandise was  bound  to  pay  the  expenses  in- 
curred in  weighing  out  the  cargo  and  the  quay 
rates.  Aste  v.  Stumore,  1  C,  fi  E.  319;  Mar- 
zetti  v.  Smith,  49  L.  T.  N.  S.  580. 

Usage  Authorizing  Change  of  Vessel. — A  bill 
of  lading  given  by  the  respondents  provided 
that  the  goods  should  go  from  Marseilles  to 
London,  thence  to  New  York,  by  the  steamer 
C,  or  by  another  steamer  of  the  same  line,  or 
by  a  steamer  of  another  line,  if  said  steamer 
should  l>e  prevented  from  proceeding  in  the 
ordinary  course  of  her  voyage.  On  the  arriv- 
al <>f  the  goods  at  London,  the  C.  had  sailed, 
and  no  other  steamer  of  the  same  line  would 
be  ready  to  sail  for  three  weeks.  The  re- 
spondents accordingly  transshipped  the  goods 

upon  a  steamer  of  a  different  line,  upon  which 
the  goods  were  injured.  By  the  usage  in  Lon- 
don, it  was  understood  to  be  obligatory  to  send 
goods  by  vessels  of  another  line,  if  there  was 
likely  tci  be  a  detention  of  more  than  a  week 
after  the  ordinary  sailing  days.  It  was  held 
that  the  respondents  were  justified  in  making 

4  C.  of  L. — 35  545 


the  transshipment,  and  that  they  were  not  lia- 
ble for  the  damage.  Marx  v.  National  Steam- 
ship Co.,  22  Fed.  Rep.  680. 

Practice  with  Respect  to  Forwarding  Goods. — 
Where  certain  goods  were  consigned  to  a  point 
beyond  the  end  of  the  defendant's  line,  but 
the  bill  of  lading  provided  for  the  transporta- 
tion of  the  goods  from  the  point  of  shipment 
to  the  terminus  of  the  defendant's  road  only, 
and  was  silent  as  to  what  was  then  to  be  done 
with  the  goods,  it  was  held  that  the  shipper 
might  show  a  practice  of  shippers  to  give,  and 
of  the  defendant  to  comply  with,  directions  as 
to  delivering  goods  to  the  next  carrier. 
Hooper  v.  Chicago,  etc.,  R.  Co.,  27  Wis.  81,  9 
Am.  Rep.  439. 

1.  Express  Term — Usage  cannot  Control. — The 
Schooner  Reeside,  2  Sumn.  (U.  S.)  567;  The 
Delaware,  14  Wall.  (U.  S.)  579;  Boon  v. 
Steamboat  Belfast,  40  Ala.  184,  88  Am.  Dec. 
761,  overruling-  Steele  v.  McTyer,  31  Ala. 
677,  70  Am.  Dec.  516 ;  Cox  v.  Peterson,  30  Ala. 
608,  68  Am.  Dec.  145  ;  Collender  v.  Dinsmore, 
55  N.  Y.  200,  14  Am.  Rep.  224. 

2.  Subsequent  Parol  Agreement — Proof  of.  Ad- 
missible.— Malpas  7'.  London,  etc.,  R.  Co.,  L. 
R.  1  C.  P.  336;  The  Star  of  Hope,  2  Sawy. 
(U.  S.)  15;  The  Delaware,  14  Wall.  (U.  SO579; 
Barber  v.  Brace,  3  Conn.  9,  8  Am.  Dec.  149; 
Atwell  v.  Miller,  tr  Md.  348,  69  Am.  Dec.  206. 

3  Negotiable — Bills  of  Lading  Said  to  Be. — 
Pease  v.  Gloahec,  L.  R.  t  P.  C.  219. 

4.  Quasi  negotiable — Bills  of  Lading  Said  to  Be. 
— Voss  v.  Robertson,  46  Ala.  483;  Pattison  v. 
Culton,  33  Ind.  240,  5  Am.  Rep.  199;  Rowley 
f .  Bigelow,  12  Pick.  (Mass.)  307,  23  Am.  Dec. 
607;  Stanton  v.  Eager,  16  Pick.  (Mass.)  467; 
Missouri  Pac.  R.  Co.  v.  Heidenhelmer,  8a 
Tex.  195,  27  Am.  St.  Rep.  861  ;  Hale  7'.  Mil- 
waukee Dock  Co.,  29  Wis   iX>,  <>  Am.  Rep  'k>  \. 

B.  Pollard  v.  Reardon,  65  Fed.  Rep.  848; 
Tison  7'.  Howard,  57  Ga.  4m. 

It  has  been  said  that  "in  a  qualified  and  re- 
stricted sense  a  bill  of  lading  has  the  attribute 
of  negotiability."  Davenport  Nat.  Bank  7'. 
Homcycr,  45  Mo.  145,  too  Am.  Dec.  163. 

6.  See  supra,  this  title,  the  division  Force 
and  Bfftct,  Subdivision  Functions  of  Bills  of 
Lading—  Fn  ript  and  Contract. 
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2.  As  Symbols  of  Property — a.  General  Rule. — As  symbols  of  the  prop- 
erty therein  receipted  for,  bills  of  lading  are,  at  common  law,  transferable  so 
as  to  pass  the  title  to  the  goods  in  transitu,  when  such  is  the  intention,  as 
effectually  as  if  the  goods  themselves  were  delivered.1 

b.  Who  may  Transfer — Consignee. — If  the  title  to  the  goods  is  in  the  con- 
signee, a  transfer  of  the  bill  of  lading  so  as  to  pass  the  title  to  the  goods  may 
be  made  by  him.2 

Consignor. — If,  however,  the  consignor  has  retained  the  jus  disponendi,  he  may 
transfer  the  bill  of  lading.3 

C.  MODE  OF  TRANSFER — At  the  Common  Law — By  Indorsement  and  Delivery. — The 
transfer  of  a  bill  of  lading  so  as  to  pass  to  the  transferee  for  value  whatever 
title  the  transferrer  had  at  the  time  may  be  by  indorsement  and  delivery  of 
the  instrument.4 


1.  Transfer  of  Bill  of  Lading  Passes  Title  to 
Property — England. — Pease  v.  Gloahec,  L. 
R.  i  P.  C.  219;  Meyerstein  v.  Barber,  L.  R. 
2  C.  P.  38,  L.  R.  4  H.  L.  317;  Lickbarrow  v. 
Mason,  2  T.  R.  63,  1  H.  BI.  357,  6  East  21,  note; 
i  Smith's  L.  C.  7S3!  Bryans  v.  Nix,  4  M.  & 
W.  775- 

United  States. — Audenreid  v.  Randall,  3 
Cliff.  (U.  S.)  99;  Conard  W.Atlantic  Ins.  Co., 
1  Pet.  (U.  S.)  386;  U.  S.  v.  Delaware  Ins. 
Co.,  4  Wash.  (U.  S.)  418;  The  Thames,  14 
Wall.  (U.  S.)  98;  Hooper  v.  Robinson,  98  U. 
S.  538;  Shaw  v.  Railroad  Co.,  101  U.  S.  557; 
Robinson  v.  Memphis,  etc.,  R.  Co.,  9  Fed. 
Rep.  129;  Munroe  v.  Philadelphia  Warehouse 
Co.,  75  Fed.  Rep.  545. 

California.  —  Dodge  v.  Meyer,  61  Cal.  405. 

Illinois.  —  Western  Union  R.  Co.  v.  Wag- 
ner, 65  111.  197;  Stone  v.  Wabash,  etc.,  R.  Co., 
9  111.  App.  48;  Burton  v.  Curyea,  40  111.  320, 
89  Am.  Dec.  350;  Seckel  v.  York  Nat.  Bank, 
57  111.  App.  579. 

Indiana.  —  Pattison  v.  Culton,  33  Ind.  240, 
5  Am.  Rep.  199;  Union  R.,  etc.,  Co.  v.  Yea- 
ger,  34  Ind.  r. 

Maine.  —  Robinson  v.  Stuart,  68  Me.  61. 

Massachusetts. — Pratt  v.  Parkman,  24  Pick. 
(Mass.)  42 ;  Cairo  First  Nat.  Bank  v.  Crocker, 
in  Mass.  163;  Green  Bay  First  Nat.  Bank  v. 
Dearborn,  115  Mass.  219. 

Missouri.  —  Davenport  Nat.  Bank  v. 
Homeyer,  45  Mo.  145,  100  Am.  Dec.  363; 
Skilling  v.  Bollman,  6  Mo.  App.  76,  affirmed 
73  Mo.  665,  39  Am.  Rep.  537;  Dickson  v.  Mer- 
chants' Elevator  Co.,  44  Mo.  App.  498.  See 
yEtna  Nat.  Bank  v.  Water  Power  Co.,  58  Mo. 
APP-  532- 

Nebraska. — Union  Pac.  R.  Co.  v.  Johnson, 
45  Neb.  si- 
New  York. — Saltus  v.  Everett,  20  Wend. 
(N.  Y.)  268,  32  Am.  Dec.  541 ;  Dows  v.  Rush, 
28  Barb.  (N.  Y.)  157 ;  City  Bank  v.  Rome,  etc., 
R.  Co.,  44  N.  Y.  136;  Merchants  Bank  v.  Union 
R.,  etc.,  Co.,  69  N.  Y.  379. 

Ohio. — Emery  v.  Irving  Nat.  Bank,  25  Ohio 
St.  360,  18  Am.  Rep.  299. 

Pennsylvania. — Griffith  v.  Ingledew,  6  S.  & 
R.  (Pa.)  429,  9  Am.  Dec.  444;  Holmes  v. 
German  Security  Bank,  87  Pa.  St.  525;  Hies- 
kell  v.  Farmers',  etc.,  Nat.  Bank,  89  Pa.  St. 

'55-  33  Arn-  ReP-  745- 

South  Carolina. — McCants  v.  Wells,  4  S. 
Car.  381;  National  Bank  v.  Atlantic,  etc.,  Air 
Line  R.  Co.,  25  S.  Car.  216. 


Texas. — Campbell  v.  Alford,  57  Tex.  159; 
Mercantile  Banking  Co.  v.  Landa  (Tex.  Civ. 
App.  1896),  33  S.  W.  Rep.  681 ;  Missouri  Pac. 
R.  Co.  v.  Heidenheimer,  82  Tex.  195,  27  Am. 
St.  Rep.  861. 

West  Virginia. — Neill  v.  Rogers  Bros.  Prod- 
uce Co.  (W.  Va.  1895),  23  S.  E.  Rep.  702. 
See  the  titles  Sales;  Stoppage  in  Tran- 
situ; Warehouseman. 

Statutory  Provisions.  —  And  statutes  to  this 
effect  have  been  enacted  in  some  of  the  states. 
Delgado  v.  Wilbur,  25  La.  Ann.  84;  Stark  - 
ville  First  Nat.  Bank  v.  Meyer,  43  La.  Ann.  1 ; 
Dickson  v  Merchants'  Elevator  Co.,  44  Mo. 
App  498. 

Effect  of  Words  "Not  Negotiable"  Printed 
Across  Face  of  Bill. — The  assignability  of  a  bill 
of  lading  is  not  affected  by  the  fact  that  the 
words  "  not  negotiable  "  are  printed  across  its 
face.  Dymock  v.  Missouri,  etc.,  R.  Co.,  54  Mo. 
App.  400.  Such  limitation  only  exempts  it 
from  the  Missouri  statute  relating  thereto,  and 
leaves  it  to  be  treated  as  at  common  law.  Mid- 
land Nat.  Bank  v.  Missouri,  etc.,  R.  Co.,  1  Mo. 
App.  Rep.  417. 

Reindorsement. — Goods  were  shipped  under 
a  bill  of  lading  deliverable  to  order  or  assigns. 
The  consignor  indorsed  the  bill  of  lading  in 
blank,  and  deposited  it  with  a  banker  as  se- 
curity for  an  advance  of  money,  and  on  his 
repaying  the  same  in  bank,  the  bill  of  lading 
was  reindorsed  and  redelivered  to  him.  It 
was  held  that  such  reindorsement  of  the  bill 
of  lading  remitted  the  consignor  to  all  his 
rights  as  against  the  shipowners  under  the 
original  contract.  Short  v.  Simpson,  L.  R.  1 
C.  P.  248,  12  Jur.  N.  S.  258. 

2.  Conard  ^.Atlantic  Ins.  Co.,  1  Pet.  (U.S.) 
445;  Law  v.  Hatcher,  4  Blackf.  (Ind.)  364 ;  Lee 
v.  Kimball,  45  Me.  172;  Pratt  v.  Parkman,  24 
Pick.  (Mass.)  42;  Indiana  Nat.  Bank  v.  Col- 
gate, 4  Daly  (N.  Y.)  41 ;  Saltus  v.  Everett,  20 
Wend.  (N.  Y.)  267,  32  Am.  Dec.  541. 

3.  Emery  v.  Irving  Nat.  Bank,  25  Ohio  St. 
360,  18  Am.  Rep.  299. 

4.  Indorsement  and  Delivery. — Dows  v.  Na- 
tional Exch.  Bank,  91  U  S.618;  Illinois  Cent. 
R.  Co.  v.  Southern  Bank,  41  111.  App.  287; 
Skilling  v.  Bollman,  6  Mo.  App.  76,  affirmed 
73  Mo.  661;,  39  Am.  Rep.  537:  Kirkpatrick  v. 
Kansas  City,  etc.,  R.  Co.";  86  Mo.  341 ;  Valle 
v.  Cerre,  36  Mo.  575,  88  Am.  Dec.  161 ;  Daven- 
port Nat.  Bank  v.  Homeyer,  45  Mo.  145,  100 
Am.  Dec.  363;   Missouri   Pac.    R.   Co.  »» 
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Indorsement  without  Delivery. — But  a  mere  indorsement  of  a  bill  of  lading,  with- 
out delivery,  is  not  such  a  transfer  as  passes  the  property.1 

By  Delivery. — While  bills  of  lading  are  transferable  by  indorsement  and 
delivery,  a  formal  assignment  is  not  necessary  to  a  valid  transfer.  The  mere 
delivery  of  a  bill  of  lading,  without  a  written  indorsement,  if  made  with  the 
intention  of  passing  the  title  to  the  goods,  is  sufficient  to  effect  that  purpose,2 
even  though  the  instrument  contains  no  words  of  negotiability.3 


McLiney,  32  Mo.  App.  166;  Dickson  v.  Mer- 
chants' Elevator  Co.,  44  Mo.  App.  498; 
Missouri  Pac.  R.  Co.  v.  Heidenheimer,  82  Tex. 
199,  27  Am.  St.  Rep.  861. 

1.  Hibbert  v.  Carter,  1  T.  R.  747;  Lickbar- 
row  v.  Mason,  2  T.  R.  71 ;  Haille  v.  Smith,  1 
B.  &  P.  568 ;  Buffington  v.  Curtis,  15  Mass.  528, 
8  Am.  Dec.  115. 

Assignment  by  Separate  Instrument. — In  Co- 
nard  v.  Atlantic  Ins.  Co.,  1  Pet.  (U.  S.)  445,  it 
is  said  that  if  the  shipper  be  the  owner,  and 
the  shipment  be  on  his  own  account  and  risk, 
although  he  may  not  pass  the  title  by  virtue 
of  a  mere  indorsement  of  the  bill  of  lading, 
unless  he  be  the  consignee,  or,  what  is  the  same 
thing,  it  be  deliverable  to  his  order,  yet  by  any 
assignment,  either  on  the  bill  of  lading  or  by 
a  separate  instrument,  he  can  pass  the  legal 
title  to  the  same,  and  it  will  be  good  against 
all  persons  except  a  purchaser  for  a  valuable 
consideration  by  an  indorsement  of  the  bill  of 
lading  itself. 

2.  Delivery — Illinois. — Michigan  Cent.  R. 
Co.  v.  Phillips,  60  111.  190;  Western  Union 
R.  Co.  v.  Wagner,  65  III.  197. 

Indiana. — Jeffersonville,  etc.,  R.  Co.  v.  Ir- 
win, 46  Ind.  180. 

Kentucky.  —  Petitt  v.  Memphis  First  Nat. 
Bank,  4  Bush  (Ky.)  334. 

Massachusetts. — Green  Bay  First  Nat.  Bank 
v.  Dearborn,  115  Mass.  219. 

Missouri. — Ober  v.  Indianapolis,  etc.,  R. 
Co.,  13  Mo.  App.  81  ;  Scharff  v.  Meyer,  133 
Mo.  428;  Skilling  v.  Bollman,  6  Mo.  App.  76. 

New  York. — Rochester  Bank  v.  Jones, 4  N. 
Y-  497  .  55  Am.  Dec.  290;  Marine  Bank  v. 
Wright,  46  Barb.  (N.  Y.)  45  ;  Merchants  Bank 
v.  Union  R.,  etc.,  Co.,  69  N.  Y.  376;  Becker  v. 
Hallgarten,  86  N.  Y.  167. 

Pennsylvania .  —  Holmes  v.  German  Secu- 
rity Bank,  87  Pa.  St.  525;  Richardson  v.  Na- 
than, 107  Pa.  St.  513;  Ilolmes  v.  Bailey,  92  Pa. 
St.  57. 

Tennessee. — Campbell  v.  A  lford ,  57  Tex.  159. 
Canada.  —  Fowler  f.  Meikleham,  7  L.  C. 

Rep.  367. 

Delivery  by  Consignor. — In  Allen  v.  Williams, 
12  Pi.  k.  (Mass.)  297,  it  was  held  that  where  a 
bill  of  lading  was  filled  up  with  the  name  of  a 
particular  consignee  or  bearer,  the  mere  de- 
livery of  the  hill  by  the  shipper  for  value  passed 
the  property  as  against  the  named  consignee. 
Thayer,  of  New  York,  shipped  a  <  argo  of  Hour 
to  Boston,  and  took  two  bills  of  ladingshowing 
that  the  flour  was  shipped  by  Thayer,  to  be  de 
llvered  to  E.  Williams  &  Co.,  or  bearer.  A 
third  I. ill  was  retained  by  the  master  for  his 
own  use,  and  he  had  no  authority  to  deliver  it 
to  E.  Williams  &  Co.,  or  to  any  other  person. 
Thayer  drew  a  I. ill  ..f  exchange  on  E.  Williams 
it  Co.  and  negotiated  both  the  hill  of  exchange 


and  bills  of  lading  to  Allen  for  a  valuable  con- 
sideration. Thayer  informed  E.  Williams  & 
Co.  that  he  had  drawn  on  them  against  the 
shipment,  and  that  he  had  negotiated  the  bill 
of  exchange  to  Allen,  and  had  delivered  to 
him  the  bills  of  lading  as  his  security.  Allen 
presented  the  bill  of  exchange  to  E.  Williams 
&  Co.  for  acceptance  and  payment,  and  ten- 
dered to  them  the  bills  of  lading,  upon  condi- 
tion that  they  honor  the  draft,  which  they 
refused  to  do.  Afterwards,  the  master  deliv- 
ered to  E.  Williams  &  Co.  his  bill  of  lading, 
and  they  received  the  flour  and  sold  it.  Allen 
was  at  the  time  indebted  to  E.  Williams  &  Co. 
in  a  balance  of  account  for  previous  accept- 
ances on  account  of  flour  consigned  to  them 
by  him.  It  was  held  that  the  mere  delivery 
of  the  bill  of  lading  to  Allen,  for  value,  passed 
the  property  to  him  against  any  person  except 
a  previous  assignee  of  the  bill  of  lading,  and 
that,  on  the  refusal  of  E.  Williams  &  Co.  to 
accept  the  draft,  he  became  entitled  to  the  pos- 
session of  the  flour.  Shaw,  C.  J.,  says:  "  By 
inserting  the  names  of  the  defendants  as  con- 
signees, they  would  derive  no  property  in  the 
flour,  or  interest  or  title  to  it,  nor  any  right  to 
take  possession  of  it,  until  effect  should  be 
given  to  it  by  a  delivery  to  them  by  the  ship- 
per himself,  or  by  some  person  by  him  duly 
authorized."  This  case  was  approved  in 
Scharff  v.  Meyer,  133  Mo.  428,  42  Cent.  L.  ]. 
367- 

3.  Bills  without  Words  of  Negotiability.— Thus, 
although  a  bill  of  lading  makes  the  goods  de- 
liverable to  the  person  named  as  consignee, 
with  no  words  of  negotiability,  it  has  been 
held  that  the  mere  delivery  of  the  instrument 
will,  when  intended  to  have  that  effect,  be 
sufficient  to  transfer  the  title  to  the  goods  de- 
scribed therein.  Rochester  Bank  -•.  Jones,  4 
N.  Y.  497,  55  Am.  Dec.  290;  City  Bank  v. 
Rome,  etc.,  R.  Co.,  44  N.  Y.  136;  Emery 
v.  Irving  Nat.  Bank,  25  Ohio  St.  360,  iS  Am. 
Rep.  299. 

In  the  case  of  Davenport  Nat.  Bank  v.  Ho- 
meyer,  45  Mo.  145,  100  Am.  Dec.  363,  Cur- 
rier, J.,  in  delivering  the  opinion  of  the  court, 
after  asserting  that  a  bill  of  lading  may  be 
transferred  by  mere  manual  delivery,  said: 
"  But  it  is  urged  that,  although  it  be  true  that 
the  delivery  of  a  bill  of  lading  without  in- 
dorsement conveys  the  title  to  the  goods  it 
covers,  when  by  the  terms  of  the  bill  the 
goods  arc  deliverable  to  '  bearer,'  still  it  would 
be  otherwise  when,  as  in  this  case,  the  bill 
contained  no  word  or  provision  of  equivalent 
force  or  meaning.  This  distinction  is  not 
shown  to  be  recognized  by  any  adjudicated 
case." 

BUls  Drawn  to  Order.  —  And  it  lias  been  held 
that  the  fact  that  the  hill  of  lading  is  drawn  to 
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Under  Statutory  Provisions. — It  is  provided  by  statute  in  some  of  the  states  that 
bills  of  lading  shall  be  transferable  by  indorsement  and  delivery.1 

d.  Transfer  as  Collateral  Security.2 — Where  the  consignor  draws 
upon  his  consignee  for  the  purchase-money,  and  the  draft,  with  bill  of  lading 
attached,  is  indorsed  or  transferred  to  some  one  who  discounts  the  bill  of 
exchange,  a  special  property  in  the  goods  thereby  passes  to  the  transferee,  sub- 
ject to  be  divested  by  the  acceptance  and  payment  of  the  draft.3  And  if  the 
consignee  refuses  to  accept  the  draft,  the  title  of  such  transferee  becomes  abso- 
lute.4 But  the  acceptance  and  payment,  by  the  consignee,  of  the  draft,  accom- 
panied with  the  bill  of  lading  or  shipping  receipt,  vest  the  title  to  the  goods 
in  him.6 

e.  Duration  of  Negotiability. — A  bill  of  lading  stands  for  and  repre- 
sents the  goods  therein  receipted  for  during  their  transit,6  and  until  they  are 
completely  delivered  to  the  person  entitled  to  them,7  but  not  longer.  The 
transfer  of  the  bill  of  lading,  although  made  after  arrival  of  the  goods,  may, 
therefore,  pass  the  title  to  the  property.8 


order  does  not  prevent  its  transfer  by  delivery 
to  a  third  person  without  any  indorsement. 
Merchants  Bank  v.  Union  R.,  etc.,  Co.,  69  N. 
Y.  373;  City  Bank  v.  Rome,  etc.,  R.  Co.,  44 
N.  Y.  136;  Syracuse  First  Nat.  Bank  v.  New 
York  Cent.,  etc.,  R.  Co.,  85  Hun  (N.  Y.)  160. 

1.  Illustrative  Provisions. — Thus  it  has  been 
declared  in  the  Pennsylvania  statutes  that 
bills  of  lading  "shall  be  negotiable  and  may 
be  transferred  by  indorsement  and  delivery." 
And  in  Missouri  it  has  been  enacted  that  they 
"  shall  be  negotiable  by  written  indorsement 
thereon  and  delivery,  in  the  same  manner  as 
bills  of  exchange  and  promissory  notes."  See 
Shaw  v.  Railroad  Co.,  101  U.  S.  557,  wherein 
these  provisions  are  construed.  See  also  Erie, 
etc.,  Dispatch  v.  St.  Louis  Cotton  Compress 
Co.,  6  Mo.  App.  172.  The  provision  in  the 
Minnesota  statutes  (Minn.  Gen.  Stat.  1878,  c. 
124,  §  17)  is  very  similar.  See  National  Bank 
of  Commerce  v.  Chicago,  etc.,  R.  Co.,  44 
Minn.  224,  20  Am.  St.  Rep.  566. 

See  also  Capehart  v.  Granite  Mills,  97  Ala. 
353- 

Statutory  Provision  that  Indorsement  of  Bill 
shall  Pass  Title. — A  Louisiana  statute  (Rev. 
Stat.  La.,  §  2482)  which  provided  in  effect  that 
the  indorsement  and  delivery  of  bills  of  lading 
shall  pass  title,  but  which  did  not  provide  that 
indorsement  and  delivery  was  the  only  method 
of  transferring  the  instrument,  should  not,  it 
has  been  held,  be  so  construed  as  to  mean  that 
such  bills  may  not  be  transferred  by  delivery 
for  a  valuable  consideration.  The  law  mer- 
chant is  part  of  the  common  law,  and  by  it 
bills  of  lading  are  transferable  by  delivery, 
and  statutes  in  derogation  thereof  should  be 
strictly  construed.  Crowell  v.  Van  Bibber,  18 
La.  Ann.  637.  See  Scharff  v.  Meyer,  133 
Mo.  428. 

2.  For  a  full  treatment  of  this  question,  see 
the  title  Pledge  and  Collateral  Security. 

3.  Illinois. — Michigan  Cent.  R.Co.  v.  Phil- 
lips, 60  111.  190;  Rumsey  v.  Nickerson,  35;  111. 
App.  188;  Illinois  Cent.  R.  Co.  v.  Southern 
Bank,  41  111.  App.  287. 

Kansas.  —  Halsey  v.  Warden,  25  Kan.  128. 

Massachusetts.  —  Cairo  First  Nat.  Bank  v. 
Crocker,  in  Mass.  163;  Green  Bay  First  Nat. 
Bank  v.  Dearborn,  115  Mass.  219;  Stollen- 


werck  v.  Thacher,  115  Mass.  224;  Chicago 
Fifth  Nat.  Bank  v.  Bayley,  115  Mass.  228; 
Hathaway  v.  Haynes,  124  Mass.  311. 

Missouri. — Davenport  Nat.  Bank  v.  Ho- 
meyer,  45  Mo.  145,  100  Am.  Dec.  363  ;  Midland 
Nat.  Bank  v.  Missouri,  etc.,  R.  Co.,  1  Mo.  App. 
Rep.  417  ;  Skilling  v.  Bollman,  6  Mo.  App.  76. 

New  2'ork.  —  Rochester  Bank  v.  Jones,  4 
N.  Y.  497,  55  Am.  Dec.  290;  Cincinnati  First 
Nat.  Bank  v.  Kelly,  57  N.  Y.  37;  City  Bank 
v.  Rome,  etc.,  R.  Co.,  44  N.  Y.  136;  Mer- 
chants Bank  v.  Union  R.,  etc.,  Co.,  69  N.  Y. 
379;  Commercial  Bank  v.  Pfeiffer,  22  Hun 
(N.  Y.)  327,  108  N.  Y.  242;  Cayuga  County 
Nat.  Bank  v.  Daniels,  47  N.  Y.  631 ;  Syracuse 
First  Nat.  Bank  v.  New  York  Cent.,  etc.,  R. 
Co.,  85  Hun  (N.  Y.)  160;  Indiana  Nat.  Bank 
v.  Colgate,  4  Daly  (N.  Y.)  41 ;  Marine  Bank 
v.  Wright,  48  N.  Y.  1. 

Ohio.  —  Emery  Irving  Nat.  Bank,  25 
Ohio  St.  360,  18  Am.  Rep.  299. 

Pennsylvania. —  Holmes  v.  German  Secu- 
rity Bank,  87  Pa.  St.  525,  33  Am.  Rep.  745; 
Holmes  v.  Bailey,  92  Pa.  St.  57 ;  Richardson 
v.  Nathan,  167  Pa.  St.  513,  citing-  2  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.),  p.  243. 

Vermont. — Tilden  v.  Minor,  45  Vt.  196. 

West  Virginia.  —  Neill  v.  Rogers  Bros. 
Produce  Co.  (W.  Va.  1895),  23  S.  E.  Rep.  702. 

4.  Indiana  Nat  Bank  v.  Colgate,  4  Daly  (N. 
Y.)  41  ;  Marine  Bank  v.  Wright,  48  N.  Y.  1. 

5.  Peters  v.  Elliott,  78  111.  321. 

6.  In  the  case  of  Meyerstein  v.  Barber,  L. 
R.  2  C.  P.  38,  Erie,  C.  J.,  said:  "  While  the 
goods  are  afloat  *  *  *  the  bill  of  lading  rep- 
resents them,  and  the  indorsement  and  delivery 
of  the  bill  of  lading  while  the  ship  is  at  sea 
operate  exactly  the  same  as  the  delivery  of  the 
goods  themselves  to  the  assignee  after  the 
ship's  arrival  would  do." 

7.  In  the  case  of  Hatfield  v.  Phillips,  9  M. 
&  W.  647,  Lord  Denman  said:  "The  bill  of 
lading  is  functus  officio  as  soon  as  the  goods 
are  landed  and  warehoused  in  the  name  of 
the  holder;  that  holder  then  becomes  pos- 
sessed of  the  goods  themselves  in  the  eye  of  the 
law,  and  any  power  he  may  have  over  them 
arises  not  from  the  bill  of  lading,  but  from  such 


possession. 

8.  Transfer  after  Arrival  of  Goods. — Mover- 


548 


Volume  IV. 


Negotiability. 


BILLS  OF  LADING. 


As  Symbols  of  Property. 


/.  Limitations  of  Negotiability — in  General. — While  the  transfer  of  bills 
of  lading  may  pass  the  title  to  the  goods,  unless  the  common  law  has  been 
modified  by  statute,  these  instruments  are  not  negotiable  in  the  sense  in  which 
that  term  is  applied  to  bills  and  notes  and  other  negotiable  instruments  of  a 
like  character.1  Although  it  has  sometimes  been  said  that  a  bill  of  lading  is 
negotiable,2  nothing  more  is  meant  by  this  than  that  the  transfer  of  the  bill 
of  lading  passes  to  the  transferee  the  title  of  the  transferrer  to  the  goods 
described  therein.3 

Negotiable  Instruments  Proper  Distinguished. — Negotiability  may  be  predicated  of 
bills  of  exchange  and  promissory  notes,  because  they  are  the  representatives 
of  money  which  is  itself  negotiable,  to  the  extent  that  it  cannot  be  reclaimed 
from  any  one  who  receives  it  in  good  faith  for  value.  On  the  other  hand,  bills 
of  lading  do  not  stand  as  representatives  of  money,  but  of  the  goods  therein 
described.  And  as  chattels  are  not  negotiable,4  that  quality  cannot  be  given 
to  the  symbol;  no  greater  effect  can  be  given  to  the  transfer  of  the  symbol 
than  to  that  of  the  thing  which  it  represents.5 

g.  Rights  of  Bona  Fide  Purchasers — (i)  General  Rule. — The  transfer 
of  a  bill  of  lading,  then,  by  the  person  in  possession  of  the  instrument  can  give 
no  higher  title  than  would  the  transfer  of  the  property  itself  by  the  same 
person.6  Hence,  it  may  be  stated  as  a  general  rule  that  except  where  bills  of 
lading  are  made  negotiable  by  statute,  the  holder  of  a  bill  of  lading,  in  the 
absence  of  either  title  to  the  goods  or  authority  to  transfer  them  in  himself, 
cannot,  by  a  transfer  of  the  instrument,  pass  the  right  of  property  in  the  goods 
even  to  a  bona  fide  purchaser  for  value  ;  he  can  convey  no  greater  rights  than 
he  himself  has.7 


stein  v.  Barber,  L.  R.  2  C.  P.  38;  Cairo  First 
Nat.  Bank  v.  Crocker,  m  Mass.  163;  Chand- 
ler v.  Belden,  18  Johns.  (N.  Y.)  157,  9  Am. 
Dec.  193. 

1.  Hunt  v.  Mississippi  Cent.  R.  Co.,  29  La. 
Ann.  446;  National  Bank  v.  Atlanta,  etc.,  Air 
Line  R.  Co.,  25  S.  Car.  216. 

2  Statement  that  Bills  of  Lading  Are  Negotl 
able — In  the  early  case  of  Lickbarrow  t.  Ma- 
son, 2  T.  R.  73,  it  was  said  by  Buller,  J.,  that 
a  bill  of  lading  is  negotiable,  and  on  this  an 
argument  has  been  frequently  made  (supported 
to  some  extent  by  the  dicta  of  able  judges)  that 
a  third  person  dealing  with  such  instruments 
should  be  protected  in  his  reliance  on  them  ac- 
cording to  their  exact  tenor  against  charterers 
and  owners  as  well  as  masters. 

3.  Meaning  of  the  Statement. — In  the  case  of 
Thompson  -  Dominy,  14  M.  &  W.  40^,  Al- 
derson,  B.,  said:  "Because  in  Lickbarrow  v. 
Mason,  2  T.  R.  73,  a  bill  of  lading  was  held  to 
be  negotiable,  it  has  been  contended  that  that 
instrument  possesses  all  the  properties  of  a  bill 
of  exchange;  but  it  would  lead  to  absurdity  to 
carry  the  doctrine  to  that  length.  The  word 
'  negotiable  '  w;is  not  used  in  the  srtisc  in 
which  it  is  used  as  applicable  to  a  bill  of  ex- 
change, but  as  passing  the  property  in  the 
goods  only." 

The  word  "  negotiable,"  as  applied  to  bills 
of  lading,  has  also  been  given  this  limited 
meaning  in  the  following  cases:  Baltimore, 
et<  ,  R,  Co.  v,  Wilkens,  44  Md.  n,  22  Am. 
RlM  .'6;  Douglas  7'.  People's  Hank,  80  Ky. 
176,  9  Am.  St    Rep  270 

4  Rule  Applicable  to  8aleH  of  Porsonalty. — 
The  general  doctrine  Is  that  a  buyer  ac- 
quires by  the  sale  of  personal  property  no  bet- 


ter title  than  his  vendor  had.  See  the  title 
Sales. 

6.  Grounds  for  Distinction  Stated. — The  rea- 
sons for  the  difference  in  the  negotiability  of 
bills  and  notes  and  bills  of  lading  are  elabo- 
rately stated  by  Mr.  Justice  Strong  in  an  opin- 
ion delivered  in  the  case  of  Shaw  v.  Railroad 
Co.,  101  U.  S.  557,  quoted  at  length  in  Lal- 
lande  v.  His  Creditors,  42  La.  Ann.  705. 

6.  Effect  of  the  Transfer  of  the  Symbol. — In 
the  case  of  Gurney  v.  Behrend,  3  El.  &  Bl. 
622,  77  E.  C.  L.  622,  Lord  Campbell  said: 
"  The  bill  of  lading  only  represents  the  goods, 
and  in  this  instance  the  transfer  of  the  symbol 
does  not  operate  more  than  a  transfer  of  what 
is  represented." 

In  the  case  of  Stollenwerck  v.  Thacher,  115 
Mass.  224,  Gray,  C.  J.,  said  :  "  A  bill  of  lading, 
even  when  in  terms  running  to  order  or 
assigns,  is  not  negotiable,  like  a  bill  of  ex- 
change, but  a  symbol  or  representative  of  the 
goods  themselves;  and  the  rights  arising  out 
of  the  transfer  of  a  bill  of  lading  correspond 
not  to  those  arising  out  of  the  indorsement  of 
a  negotiable  promise  for  the  payment  of 
money,  but  to  those  arising  out  of  a  delivery 
of  the  property  itself  under  similar  circum- 
stances." 

For  similar  expressions  see  the  following 
cases:  Shaw  v.  Railroad  Co.,  101  U.  S.  557; 
Tison  v.  Howard,  t;7  Ga.  410;  Security  Bank 
v.  Luttgen,  29  Minn.  363;  Dows  v.  Greene, 
24  N.  Y.  63S. 

7.  Transferee  Acquires  Title  of  Transferrer  - 
United  States. — Pollard  v.  Vinton,  105  U.  S.  8. 

Alabama. — Leigh  v.  Mobile,  etc.,  R.  Co., 
58  Ala.  165;  Jasper  Trust  Co.  V.  Kansas  City, 
etc.,  R.  Co.,  99  Ala.  416,  43  Am.  St.  Rep.  75. 
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(2)  Purchasers  of  Lost  or  Stolen  Bill. — Hence  the  bona  fide  purchaser  of  a 
lost  or  stolen  bill  obtains  no  title  to  the  goods  as  against  the  true  owner.1 

(3)  Purchasers  of  Bills  Delivered  by  Carrier  to  Person  without  Title. — A 
bill  of  lading  does  not  ordinarily  represent  the  goods  therein  receipted  for, 
unless  it  has  been  delivered  to  the  true  owner  of  the  goods.2 

Rights  of  Bona  Fide  Transferee. — And  where  a  person  who  has  no  title  to  the 
goods  delivered  to  the  carrier  obtains  from  the  latter,  without  the  authority  or 
consent  of  the  owner,  a  bill  of  lading  therefor,  the  transfer  of  the  bill  to  a  bona 
fide  purchaser  for  value,  while  it  may  create  a  right  against  the  carrier,3  does 
not  pass  the  title  to  the  goods.4 

Rights  of  Bona  Fide  Consignee. —  Nor,  in  the  absence  of  statutory  enactment,  will 
a  bill  of  lading  protect  the  consignee  who  has  made  advances  upon  its  faith, 
if  the  goods  shipped  were  not  those  of  the  consignor,  and  were  not  shipped 
with  the  consent  of  the  true  owner.6 

(4)  Purchasers  of  Bills  Obtained  from  Owner  by  Fraud. — And  it  has  been 
held  that  where  a  bill  of  lading  is  obtained  by  fraud  from  the  owner  of  the 
goods,  and  there  has  been  in  point  of  fact  no  sale  of  them,  an  indorsee,  though 
taking  in  good  faith  and  for  value,  obtains  no  better  title  to  the  goods  than  the 
indorser  had.6 

(5)  Purchasers  from  Agent  of  Owner. — It  is  a  rule  of  the  common  law  which 
still  obtains  where  not  altered  by  statute,  that  if  a  bill  of  lading  is  intrusted 
for  a  special  purpose  to  an  agent  who  is  not  authorized  to  sell  or  pledge  the 
goods,  a  person,  even  though  he  may  be  a  bona  fide  purchaser,  who  gets  pos- 
session of  the  instrument  without  the  authority  of  the  owner,  although  with 
the  assent  of  the  agent,  acquires  no  title  as  against  the  principal.7 

(6)  Exceptions  to  and  Limitations  of  Rule — (a)  in  General. — The  above  stated 


Georgia. — Tison  v.  Howard,  57  Ga.  410; 
Haas  v.  Kansas  City,  etc.,  R.  Co.,  81  Ga.  792. 

Illinois. — Burton  v.  Curyea,  40  111.  320,  89 
Am.  Dec.  350. 

Indiana. — Evansville,  etc.,  R.  Co.  v.  Erwin, 
84  Ind.  457. 

Missouri. — Skillingu.  Bollman,  6  Mo.  App. 
76;  Alabama  Nat.  Bank  v.  Mobile,  etc.,  R. 
Co.,  42  Mo.  App.  284. 

Neu<  York. — Farmers,  etc.,  Nat.  Bank  v. 
Logan,  74  N.  Y.  568  ;  Farmers,  etc.,  Nat.  Bank 
v .  Atkinson,  74  N.  Y.  587  ;  Farmers,  etc.,  Nat. 
Bank  v.  Hazeltine,  78  N.  Y.  104;  Barnard  v. 
Campbell,  55  N.  Y.  456;  Brower  v.  Peabody, 
13  N.  Y.  121;  Saltus  v.  Everett,  20  Wend.  (N. 
Y.)  267,  32  Am.  Dec.  541;  Toledo  First  Nat. 
Bank  v.  Shaw,  61  N.  Y.  283. 

Pennsylvania. — Decan  v.  Shipper,  35  Pa. 
St.  239,  78  Am.  Dec.  334. 

1.  Shaw  -•.  Railroad  Co.,  101  U.  S.  557; 
Brower  v.  Peabody,  13  N.  Y.  121. 

2.  Blossom  -'.  Champion,  37  Barb.  (N.  Y.) 
554- 

3.  See  Blossom  v.  Champion,  37  Barb.  (N. 
Y.)  554- 

4.  Stone  v.  Wabash,  etc.,  R.  Co.,  9  111.  App. 
48;  Evansville,  etc.,  R.  Co.  v.  Erwin,  84  Ind. 
457;  Blossom  v.  Champion,  37  Barb.  (N.  Y.) 
554;  Mechanics,  etc.,  Bank  v.  Farmers,  etc., 
Nat.  Bank,  60  N.  Y.40;  Toledo  First  Nat. 
Bank  v.  Shaw,  61  N.  Y.  283. 

Liability  of  Carrier  to  the  Owner. — The  carrier 
is,  in  such  case,  answerable  to  the  owner  of  the 
goods.    Brower  v.  Peabody,  13  N.  Y.  121. 

Bill  Fraudulently  Issued  by  Master.  —  Where 
the  master  of  a  vessel  in  which  the  goods  were 
originally   shipped  had   fraudulently  trans- 


shipped the  goods  at  an  intermediate  port, 
into  another  vessel,  and  procured  a  bill  of 
lading  in  his  own  name,  which  he  transferred 
to  his  agents,  the  vendors,  it  was  held  that  the 
bona  fide  purchasers  of  part  of  the  cargo  ob- 
tained no  title  as  against  the  owner.  Saltus 
v.  Everett,  20  Wend.  (N.  Y.)  267,  32  Am. 
Dec.  541. 

6.  Moore  v.  Robinson,  62  Ala.  S37 ;  Seal  v. 
Zell,  63  Md.  356;  Bassett  v.  Spofford,  2  Daly 
(N.  Y.)  436;  Hazard  v.  Fiske,  18  Hun  (N.  Y.') 
281 ;  Toledo  First  Nat.  Bank  v.  Shaw,  61  N. 
Y.  297;  Blossom  v.  Champion,  37  Barb.  (N. 
U.)  563;  Covell  v.  Hill,  6  N.  Y.  380. 

Factor's  Act. — But  the  factor's  act,  which  pro- 
vides that  a  consignor  shall  be  deemed  the 
true  owner,  so  far  as  is  necessary  to  protect 
the  consignee  in  his  advances,  will  protect  the 
consignee  who  has  made  advances  upon  goods 
which  were  delivered  to  the  consignor  under 
a  sale  which  was  conditioned  to  the  effect 
that  the  title  should  remain  in  the  vendor  un- 
til the  full  purchase  price  was  paid.  Bates  v. 
Cunningham,  12  Hun  (N.  Y.)  26.  See  the 
title  Factors  or  Commission  Merchants. 

6.  Dows  v.  Perrin,  16  N.  Y.  325;  Decan 
v.  Shipper,  35  Pa.  St.  239,  78  Am.  Dec.  334. 
See  Kingsford  v.  Merry,  1  H.  &  N.  503. 

7.  Newsom  v.  Thorton,  6  East  17 ;  Gurnev 
7'.  Behrend,  3  El.  &  Bl.  622,  77  E.  C.  L.  622; 
Tison  v.  Howard,  57  Ga.  410;  Voss  v.  Rob- 
ertson, 46  Ala.  483 ;  Dows  v.  National  Exch. 
Bank,  91  U.  S.  618;  Stollenwerck  v.  Thacher, 
115  Mass.  224;  Zachrisson  v.  Ahman,  2  Sandf. 
(N.  Y.)  68.  See  the  title  Agency,  vol.  1,  p. 
1172  et  seq.  See  the  title  Factors  or  Com- 
mission Merchants. 
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general  rule  is,  like  the  rule  ordinarily  governing  the  sale  of  personal  prop- 
erty,1 subject  to  certain  exceptions  and  limitations. 

(b)  Transfer  by  Apparent  Owner — aa.  In  General. —  It  has  been  frequently  as- 
serted that  an  exception  to  the  rule  obtains  where  the  owner  of  the  goods,  by 
his  own  misconduct  or  voluntary  act,  confers  upon  the  person  from  whom  the 
bona  fide  purchaser  obtains  his  title  the  apparent  right  of  property  as  owner 
or  of  disposal  as  agent.2 

bb.  By  Consignee  Invested  with  Apparent  Ownership. — An  important  excep- 
tion to  the  rule  arises  in  the  case  of  the  transfer  of  a  bill  of  lading  to  a  bona 
fide  purchaser  for  value  by  a  consignee  to  whom  the  goods  are,  by  the  terms 
of  the  instrument,  made  deliverable,  or  to  whom  the  consignor  and  original 
owner  of  the  goods  has  indorsed  and  delivered  the  bill.  It  seems  to  be 
established  that  in  this  case  the  transfer  defeats  the  vendor's  right  of  stoppage 
in  transitu?  and  passes  the  title  to  the  goods  to  the  bona  fide  transferee.4 
But  in  order  that  the  transfer  may  have  this  effect,  the  transferrer  must  be 
in  the  lawful  possession  of  the  bill  of  lading,  so  as  to  be  in  a  situation  to  trans- 
fer the  instrument  itself,  the  symbol  of  the  property  transferred.6 

cc.  By  Agent  of  Owner. — It  has  been  provided  by  statute,  both  in  England 
and  the  United  States,6  that  persons  intrusted  with  bills  of  lading  and  other 
documents  of  title  to  goods  shall  have  the  power  to  make  contracts  for  the 
sale,  disposition,  or  pledge  of  the  goods  which  will  be  binding  as  against  the 
true  owner.' 

Ici  Transfer  by  Fraudulent  Vendee. — Applying  the  principle  that  a  bona  fide  pur- 


1.  For  the  exceptions  to  the  doctrine  in  the 
law  of  sales  that  a  purchaser  of  personal  prop- 
erty only  acquires  the  title  of  his  vendor,  see 
the  title  Sales. 

2.  Pickering  v.  Busk,  15  East  38;  Pollard  v. 
Reardon,  65  Fed.  Rep.  848;  Munroe  v.  Phila- 
delphia Warehouse  Co.,  75  Fed.  Rep.  547; 
Leigh  v.  Mobile,  etc.,  R.  Co.,  58  Ala.  165; 
Saltus  v.  Everett,  20  Wend.  (N.  Y.)  267,  32 
Am.  Dec.  541 ;  Brower  v.  Peabody,  13  N.  Y. 
122;  Blossom  v.  Champion,  37  Barb.  (N.  Y.) 
554- 

General  Assignment  or  Indorsement  of  Bill  by 

Owner.  —  In  Stollenwerck  v.  Thacher,  115 
Mass.  224,  it  is  said  that  if  the  bill  of  lading  is 
once  assigned  or  indorsed  generally  by  the 
original  holder,  upon  or  with  a  view  to  a  sale 
of  the  property,  any  subsequent  transfer  there- 
of to  a  bona  fide  purchaser  may  give  him  a 
good  title  as  against  the  original  owner. 

8.  Lickbarrow  v.  Mason,  2  T.  R.  63,  1  H. 
Bl.  357,  6  East  21,  note,  1  Smith's  L.  C.  753; 
Missouri  Pac.  R.  Co.  v.  Heidenhcimer,  82 
Tex.  195,  27  Am.  St.  Rep.  861 ,  citing  2  Am. 
and  Eno.  Encyc.  of  Law  (1st  ed.),  pp.  243, 

2lt;         k,'r  "    M  ill*,'"'.  11.  H6  N    Y    i',-  Sit 

the  title  Stoppage  in  Transitu. 

V  Bona  Fide  Transferee  Acquires  Title  of 
Vendor.  —  Conard  v.  Atlantic  Ins.  Co.,  1  Pet. 
(U.  S.)  386;  Newhall  v.  Central  Pac.  R.  Co., 
51  Cal.  345,  21  Am.  Rep.  713  ;  Dowi  v.  Greene, 
34  N.  Y.  638.  See  Fanners,  etc.,  Nat.  Bank 
-.  Hueltine,  78  N.  Y.  104;  Midland  Nat. 
Bank  v.  Missouri  Pac.  R.  Co.,  132  Mo.  492. 

Reason  for  the  Rule  —  In  the  cau  of  New- 
hall  t.  Central  Pac.  R.  Co.,  51  Cal.  345,  21 
Am.  Rep.  713,  Crockett,  J.,  in  delivering  the 
opinion  of  the  court,  places  this  doctrine  upon 
"the  well  known  principle  that  a  secret  trust 
will  not  In-  enforced  as  .1     i n s t   a   hona  fide 


holder  for  value  of  the  legal  title.  In  such  a 
case,  if  the  equities  of  the  vendor  and  assignee 
be  considered  equal  (and  this  is  certainly  the 
light  most  favorable  to  the  vendor  in  which 
the  transaction  can  be  regarded),  the  rule 
applies  that  where  the  equities  are  equal  the 
legal  title  will  prevail.  But  in  such  a  case  it 
would  be  difficult  to  maintain  that  the  equities 
are  equal.  The  vendor  has  voluntarily  placed 
in  the  hands  of  the  vendee  a  muniment  of 
title,  clothing  him  with  the  apparent  owner- 
ship of  the  goods;  and  a  person  dealing  with 
him  in  the  usual  course  of  business,  who  takes 
an  assignment  for  a  valuable  consideration, 
'  without  notice  of  such  circumstances  as  ren- 
der the  bill  of  lading  not  fairly  and  honestly 
assignable,'  has  a  superior  equity  to  that  of 
the  vendor  asserting  a  recent  lien,  known, 
perhaps,  only  to  himself  and  the  vendee." 

B.  Jenkyns  v.  Usborne,  7  M.  &  G.  678,  49 
E.  C.  L.  678;  Akcrman  v.  Ilumphery,  1  C.  & 
P.  S3,  11  E.  C.  L.  309;  Barnard  v.  Campbell, 
55  N.  Y.  456. 

6.  Factors'  Acts — 6  Geo.  IV.,  c.  94,  which 
was  extended  in  England  by  the  5  and  6  Vict., 
c.  39,  and  followed  in  AVtc  York  and  Penn- 
sylvania by  the  act  of  April  14,  1834,  in  the 
one  state,  and  that  of  April  16,  1834,  in  the 
other.  And  for  a  similar  provision  in  Mas- 
$achuaettsyttt  Mass.  Gen.  Stat.,  c.  54,  $  2. 

7.  Bonzi  7'.  Stewart,  4  M.  &  G.  295,  41,  E. 
C,  I..  395;  Phillips  v.  Iluth.fi  M.  &  W. ^72; 
Hatfield  v.  Phillips,  9  M.  &  W.  647,  14  M.  & 
W.  665;  Evans  v.  Truman,  2  B.  &  Ad.  886,  22 
E.  C.  L.  205;  Taylor  v.  Kvmcr,  3  B.  &  Ad. 
320,  23  E.  C.  L.  8i;  Stollenwerck  V.  Thacher, 
115  Mass.  224;  Toledo  First  Nat.  Bank  v. 
Shaw,  61  N.  V.  283.  See  Price  v,  Wisconsin 
M.  &  F.  Ins.  Co.,  43  Wis.  267.  See  the  title 
Factors  or  Commission  Merchants. 
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chaser  for  value  from  a  fraudulent  vendee  obtains  the  title  to  the  goods,1  it  has 
been  held  that  the  bo?ia  fide  indorsee  of  a  bill  of  lading  for  value  from  a  fraudu- 
lent vendee  acquires  a  good  title  to  the  goods  against  the  original  vendor,*  if 
such  indorsee  parted  with  value  upon  the  faith  of  the  apparent  title  of  the 
fraudulent  vendee  and  his  right  to  dispose  of  the  property.3  But  to  authorize 
the  application  of  this  rule,  the  relation  of  vendor  and  vendee  must  exist 
between  the  owner  of  the  goods  and  the  transferrer.4 

(7)  Successive  Transfers  of  Different  Parts  of  Bill. — It  has  been  stated  as  a 
general  rule  that  when  bills  of  lading  are  made  out,  as  is  the  custom,  in  sets  of 
three  or  more,  the  person  who  first  gets  one  of  them  by  legal  title  from  the 
rightful  holder  obtains  the  property  which  it  represents.6 


1.  See  the  titles  Fraudulent  Sales  and 
Conveyances  and  Sales. 

2 .  Bona  Fide  Assignee  from  Fraudulent  Vendee. 

—Peases.  Gloahec,  L.  R.  1  P.  C.  219;  Rowley 
v.  Bigelow,  12  Pick.  (Mass.)  307,  23  Am.  Dec. 
607;  Dows  v.  Rush,  28  Barb.  (N.  Y.)  157; 
Keyser  v.  Harbeck,  3  Duer  (N.  Y.)  373;  Dows 
v.  Greene,  32  Barb.  (N.  Y.)  493. 

It  was  held  in  Dows  v.  Greene,  24  N.  Y.  638, 
distinguishing  Dows  v.  Perrin,  16  N.  Y.  325, 
that  where  the  holder  of  a  bill  of  lading  has 
obtained  it  by  fraud,  he  may  transfer  a  good 
title  to  one  innocent  of  the  fraud,  if  it  was  de- 
livered to  him  by  the  owner  with  the  intent, 
induced  by  the  fraud,  that  he  should  have  the 
property. 

3.  In  Barnard  v.  Campbell,  58  N.  Y.  73,  17 
Am.  Rep.  208,  it  was  held  that  to  render  the 
purchaser's  right  superior  to  that  of  the  first 
vendor  who  has  been  defrauded,  it  is  necessary 
that  the  contract  of  sale  be  entered  into  on  the 
faith  of  such  apparent  title  as  the  possession 
of  the  bill  of  lading  gives  ;  otherwise,  aithough 
value  was  bona  fide  paid,  he  cannot  hold  the 
goods  against  the  original  vendor. 

4.  Kingsford  v.  Merry,  1  H.  &  N.  503;  De- 
can  v.  Shipper,  35  Pa.  St.  239,  78  Am.  Dec.  334. 

6.  Duplicate  Copies — Transfer  of  Either  Part 
Passes  Title.— Caldwell  v.  Ball,  1  T.  R.  205; 
Meyerstein  v.  Barber,  L.  R.  2  C.  P.  38,  12 
Jur.  N.  S.  1023.  See  Gilbert  v.  Guignon,  L. 
R.  8  Ch.  16. 

In  Meyerstein  v.  Barber,  12  Jur.  N.  S.  1023, 
L.  R.  2  C.  P.  38,  it  was  contended  that,  as  be- 
tween persons  claiming  goods  hypothecated, 
as  assignees  of  different  bills  of  lading  of  the 
same  set,  the  one  who  first  obtained  posses- 
sion had  perfected  his  security.  But  the  court 
held  that  there  was  nothing  in  this;  that  the 
possession  of  the  bill  of  lading  was  just  as  much 
as  if  the  goods  themselves  had  been  taken; 
and  that  it  might  as  well  be  said  that  a  second 
mortgagee,  by  perfecting  his  own  estate,  could 
get  rid  of  the  first  mortagee. 

Transfer  of  Part  Marked  "  First"  Passes  Title. 
— In  the  case  of  Glyn  v.  East,  etc.,  India  Dock 
Co.,  5  Q^B.  Div.  129,  L.  R.  7  App.  591,  goods 
having  been  shipped  from  London  consigned 
to  C.  &  Co.,  the  shipmaster  signed  a  set  of 
three  bills  of  lading  marked  "first,"  "sec- 
ond," and  "third,"  respectively,  making  the 
goods  deliverable  to  C.  &  Co.,  or  their  assigns  ; 
freight  payable  in  London  ;  the  one  of  the  bills 
being  accomplished,  the  remainder  to  stand 
void.  During  the  voyage  C.  &  Co.  indorsed 
the  bill  of  lading  marked  "first"   to  the 


plaintiffs  for  valuable  consideration.  Upon 
the  arrival  of  the  ship  in  London,  C.  &  Co. 
entered  the  goods  as  consigned  to  them,  and 
they  were  landed  and  placed  in  the  custody  of 
defendants  in  their  warehouses;  the  master 
lodging  with  the  defendants  notice,  under  the 
Merchants  Shipping  Act  of  1862,  to  detain  the 
cargo  until  the  freight  should  be  paid.  C.  & 
Co.  then  produced  to  and  lodged  with  the  de- 
fendants the  second  part  of  said  bills  of  lading. 
The  defendants  accordingly  entered  C.  &  Co. 
in  their  books  as  enterers,  importers,  and 
proprietors  of  the  goods.  The  stop  for  the 
freight  being  afterwards  removed,  they  deliv- 
ered the  goods  to  various  persons  upon  deliv- 
ery orders  signed  by  C.  &  Co.  It  was  held 
by  Field,  J.,  that  the  defendants  were  liable 
in  an  action  by  the  plaintiffs  for  the  value  of 
the  goods;  for,  without  deciding  whether  the 
master  could  have  been  exonerated  by  the  de- 
livery of  the  goods  to  the  person  first  present- 
ing the  bill  of  lading,  the  defendants  were  not, 
by  receiving  the  goods  subject  to  the  stop  for 
freight,  placed  in  the  same  position  as  the 
master  and  entitled  to  his  rights;  and  further, 
that  in  delivering  the  goods  upon  the  order  of 
C.  &  Co.  they  had  acted  in  a  character  beyond 
that  of  mere  warehousemen  and  were  guilty  of 
conversion. 

Transfer  of  Part  Marked  "  Duplicate." — In 
Missouri  Pac.  R.  Co.  v.  Heidenheimer,  82 
Tex.  195,  27  Am.  St.  Rep.  861,  the  bill  of 
lading  was  issued  in  two  parts,  one  stamped 
"  original,"  the  other  "  duplicate."  The  former 
was  retained  by  the  vendor  of  the  goods.  The 
latter,  together  with  the  bill  of  items,  was  sent 
to  the  purchasers,  who  indorsed  it  to  Heiden- 
heimer as  collateral  for  a  loan.  Two  days 
after  the  indorsement  of  the  "  duplicate  "  part 
to  Heidenheimer,  the  consignees  being  in 
financial  difficulties,  the  vendors  sought  to  ex- 
ercise the  right  of  stoppage.  It  was  held  that 
the  part  marked  "duplicate"  was  of  the  same 
legal  effect  as  the  other,  and  that  its  transfer 
defeated  the  consignor's  right  of  stoppage  in 
transitu. 

A  different  effect  is,  however,  given  to  the 
part  of  a  bill  of  lading  marked  "  duplicate  "  in 
Castanola  v.  Missouri  Pac.  R.  Co.,  24  Fed. 
Rep.  267,  21  Am.  &  Eng.  R.  Cas.  75.  The 
facts  of  this  case  are  as  follows  :  On  the  6th  of 
February,  D.  sold  and  shipped  to  T.  twenty- 
five  hogsheads  of  tobacco,  taking  two  bills  of 
lading,  one  marked  "original"  and  the  other 
"  duplicate."  The  "  duplicate  "  bill  of  lading 
and  invoice  were  transmitted  to  T.,  and  the 
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(8)  Successive  Transfers  of  Bill  and  of  Goods. — The  title  of  a  person  who, 
for  a  valuable  consideration,  obtains  the  transfer  of  the  bill  of  lading  from  the 
rightful  holder  is  superior  to  that  of  a  subsequent  purchaser  of  the  property 
itself.1 

3.  As  Evidence  of  the  Contract  for  Carriage — At  the  Common  Law. — At  the  com- 
mon law,  bills  of  lading  are  not  negotiable  in  any  sense  of  the  term  except  in 
their  character  as  symbols  of  property.2  As  contracts  for  transportation,  bills 
of  lading  are  choses  in  action,  and  as  such  are  not  assignable  at  the  common 
law.3  The  assignment  of  a  bill  of  lading  transfers  no  more  than  the  title  to  the 
goods;4  it  does  not,  unless  given  that  effect  by  statute,  convey  the  contract 
itself.5 

By  statute. — In  England,  by  an  act  of  Parliament  (18  and  19  Vict.,  c.  111),  a 
bill  of  lading  has  in  effect  been  made  transferable  by  indorsement,  so  that 
an  action  may  be  brought  upon  it  in  the  name  of  the  indorsee.6 


"original"  was  attached  to  a  sixty  days  draft 
drawn  by  D.  on  T.,  and  sent  through  a  bank 
for  acceptance.  T.,  on  receiving  the  "dupli- 
cate," transferred  it  by  indorsement  to  C, 
with  whom  he  had  contracted  to  sell  the  to- 
bacco, and  received  payment  therefor ;  and,  on 
presentation  of  the  original  draft  the  following 
day,  refused  to  accept  the  draft,  and  it  was  re- 
turned to  D.  On  February  24th,  T.  failed, 
and  D.  ordered  the  goods  then  in  transit  to  be 
stopped.  On  February  27th  and  29th,  C.  de- 
manded the  goods  of  the  carrier,  and  was  in- 
formed that  they  had  been  stopped  in  transitu 
by  D.  and  reshipped  to  him;  whereupon  C. 
sued  the  carrier  for  the  value  of  the  goods, 
claiming  to  be  an  innocent  purchaser  for  value. 
The  court  held:  (1)  That  the  transfer  of  the 
"duplicate"  bill  of  lading  for  value  did  not 
carry  with  it  necessarily  the  title  to  the  goods ; 
(2)  that  C.  had  notice  before  he  paid  for  the 
goods,  which  should  have  put  him  on  inquiry 
as  to  what  disposition  had  been  made  of  the 
"original"  bill  of  lading,  and  consequently 
did  not  acquire  a  legal  title  to  the  goods  such 
as  would  defeat  the  right  of  the  consignor  to 
■top  them  while  in  transitu.  See  also  Mid- 
land Nat.  Bank  v.  Missouri  Pac.  R.  Co.,  132 
Mo.  492. 

1.  Transfer  of  Bill  Passes  Title  as  against  Sub 
sequent  Purchaser  of  Goods. — In  the  case  of 
Skilllflg  v.  Hollman,  73  Mo.  669,  39  Am.  Rep. 
537,  a  lot  of  high  wines  was  shipped  by  boat 
from  Beardstown,  Illinois,  to  the  city  of  St. 
Louis.  The  owners  were  named  as  con- 
signees, and  one  of  the  owners  accompanied 
the  goods  to  St.  Louis,  and  upon  their  arrival 
he  sold  and  delivered  a  part  of  them  to  Boll- 
man.  Just  after  this  sale  and  delivery,  or  about 
the  same  time,  another  owner  drew  a  draft 
against  the  shipment  and  attached  the  bill  of 
lading  to  it.  The  plaintiff,  who  was  a  banker 
at  Beardstown,  discounted  the  draft.  The 
court  decided  that  if  the  sale  to  Bollman  was 
Ulterior  to  the  sale  of  the  draft,  then  the 
plaintiff  acquired  no  title  to  the  goods.  But, 
on  1  In'  Other  hand,  if  the  pun  base  of  the  draft 
was  first  in  time,  then  the  title  to  the  goods 
passed  to  the  plaintiff  as  effectually  as  if  there 
had  been  nn  actual  manual  delivery.  See 
comments  on  this  case  in  Midland  Nat.  Bank 
P.  MisK.mri  Pac.  R.  Co.,  1  \2  Mo.  492. 

a   Pease  v.  Gloahec,  L.  R.  1  P.  C.  219. 


3.  Thompson  v.  Dominy,  14  M.  &  \V.  403; 
Hale  v.  Milwaukee  Dock  Co.,  29  Wis.  482,  9 
Am.  Rep.  603;  Blanchard  v.  Page,  8  Gray 
(Mass.)  281;  Baltimore,  etc.,  R.  Co.  v.  Wil- 
kens,  44  Md.  11,  22  Am.  Rep.  26;  Stollen- 
werck  v.  Thacher,  115  Mass.  224;  Dows  v. 
Cobb,  12  Barb.  (N.  Y.)  310.  See  Sewell  v. 
Burdick,  L.  R.  10  App.  74.  And  see  the  title 
Assignments,  vol.  2,  p.  1007  et  seq. 

4.  Thompson  v.  Dominy,  14  M.  &  W.  403. 
B.  Thompson  v.  Dominy,  14  M.  &  W.  403. 
Right  of  Transferee  to  Sue  on  Contract. — 

Hence  the  transfer  of  a  bill  of  lading  does  not, 
where  the  common  law  remains  unchanged  by 
statute,  confer  any  right  on  the  assignee  to  sue 
upon  the  contract  expressed  thereby.  Thomp- 
son v.  Dominy,  14  M.  &  VV.  403;  Sanders  v. 
Vanzeller,  4  B.  260,  45  E.  C.  L.  260;  How- 
ard v .  Shepherd,  9  C.  B.  297,  67  E.  C.  L.  297 ; 
Dodge  v.  Meyer,  61  Cal.405;  Knight  v.  St. 
Louis,  etc.,  R.  Co.,  40  111.  App.  471 ;  Blanch- 
ard v.  Page,  8  Gray  (Mass.)  298;  Dows  v. 
Cobb,  12  Barb.  (N.  Y.)  316. 

See  the  title  Carriers  of  Goods. 

«.  English  BlUs  of  Lading  Act. — In  the  pream- 
ble to  the  English  Bills  of  Lading  Act  of  1855 
(18  and  19  Vict.,  c.  ill),  it  is  said  that  "  by  the 
custom  of  merchants  a  bill  of  lading  of  goods 
being  transferable  by  indorsement,  the  prop- 
erty in  the  goods  may  thereby  pass  to  the  in- 
dorsee, but  nevertheless  all  rights  in  respect 
of  the  contract  contained  in  the  bill  of  lading 
continue  in  the  original  shipper  or  owner,  and 
it  is  expedient  that  such  rights  should  pass 
with  the  property." 

And  by  section  1  of  the  act  it  is  provided 
that  "every  consignee  of  goods  named  in  a 
bill  of  lading,  and  every  indorsee  of  a  bill 
of  lading  to  whom  the  property  in  the  goods 
therein  mentioned  shall  pass,  upon  or  by  reason 
of  such  consignment  or  indorsement,  shall  have 
transferred  to  and  vested  in  him  all  rights  of 
suit,  and  be  subject  to  the  same  liabilities  in 
respect  of  such  goods  as  if  the  contract  con- 
tained in  the  bill  of  lading  had  been  made 
with  himself." 

Construction  of  tho  Statute. — This  Statute  has 
been  construed  in  the  following  cases:  The 
Figlia  Maggiore,  I..  R,  2  Adm  &  Eccl.  106; 
The  Ship  Freedom  r\  Simmonds,  L.  R.  3  P.  C. 
594;  The  Felix,  L.  R.  2  Adm.  &  Eccl.  273; 
Lewil  v.  M'Kec,  L.  R.  2  Exch.  37;  The 
I  Volume  IV. 


Negotiability. 


BILLS  OF  LADING. 


Statutory  Provisions. 


In  the  United  States  it  has  been  held  that  under  a  statutory  provision,  such 
as  has  been  adopted  in  most  of  the  states,  authorizing  the  real  party  in  interest 
to  sue  in  his  own  name  on  any  contract  which  has  been  transferred  to  him,1 
the  common-law  rule  that  the  assignment  of  a  bill  of  lading  does  not  transfer 
rights  upon  the  contract,  and  that  an  action  founded  on  the  express  contract 
contained  in  the  instrument  must  be  brought  by  the  original  party  to  the 
contract,  does  not  apply.2 

4.  Statutory  Provisions. — Statutes  have  been  enacted  in  a  number  of  the 
states  of  the  Union  by  which  bills  of  lading,  and  certain  other  instruments  of  a 
like  character,  are  assimilated  in  a  greater  or  less  degree  to  instruments  strictly 
negotiable.3 


Nepoter,  L.  R.  2  Adm.  &  Eccl.  375  ;  Dracachi  v. 
Angl<>-Ku:yptian  Nav.  Co.,  L.  R.  3  C.  P.  190; 
Tin-  Ih-lene,  15.  &  I..  415;  Short  V,  Simpson, 
L.  R.  I  C.  P.  248;  Smurthwaite  v.  Wilkins, 
11  C.  B.  N.  S.  842,  103  E.  C.  L.  842;  Sewellf. 
Burdick,  L.  R.  10  App.  74;  Jessel  v.  Bath,  L. 
R.  2  Exch.  267. 

1.  See  the  title  Assignments,  vol.  2,  p. 
1097. 

2.  Merchants  Bank  v.  Union  R.,  etc.,  Co., 
69  N.  Y.  373. 

3  Statutes  Making  Bills  of  Lading  Negotiable. 
— See  Greenbaum  v.  Megibben,  10  Bush  (Ky.) 
419;  Tiedeman  v.  Knox,  53  Md.  612;  Seal  v. 
Zell,  63  Md.  356. 

Statutes  Making  Bills  of  Lading  Negotiable  by 
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Indorsement  and  Delivery,  or  negotiable  in  the 
same  manner  as  bills  of  exchange  and  prom- 
issory notes  are  negotiable,  have  been  con- 
strued as  only  prescribing  the  manner  of  ne- 
gotiation, i.  e.,  by  indorsement  and  delivery; 
it  has  been  held  that  such  statutory  provisions 
do  not  have  the  effect  of  totally  changing  the 
character  of  bills  of  lading  and  placing  them 
in  all  respects  on  the  footing  of  negotiable  in- 
struments proper,  so  as  to  charge  their  nego- 
tiation with  all  the  consequences  which  usu- 
ally attend  or  follow  the  negotiation  of  bills 
and  notes.  Shaw  v.  Railroad  Co.,  101  U.  S. 
557;  National  Bank  of  Commerce  v.  Chicago, 
etc.,  R.  Co.,  44  Minn.  224,  20  Am.  St.  Rep. 
566. 
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CROSS-KKFKKENCES. 


For  matters  of  PROCEDURE,  see  the  title  CHA  TTEL  MORTGAGES,  4  ENCYCLOPAEDIA  OF 
Pleading  and  Practice,  p.  507. 

For  other  matters  of  SUBSTANTIVE  La  W  and  EVIDENCE  related  to  this  subject,  see  the 
following  titles  in  this  work:  ASSIGNMENTS,  vol.  2,  p.  1007  ;  ASSIGNMENTS 
FOR  THE  BENEFIT  OF  CREDITORS,  vol.  3,  p.  1;  CHATTEL  MORT- 
GAGES; CONDITIONAL  SALES;  CONSIDERATION;  CONTRACTS  ; 
FRAUDULENT  SALES  AND  CONVEYANCES ;  FRAUDS,  STATUTE  OF; 
IMPLIED  WARRANTY;  PAROL  EVIDENCE;  RECEIPTS;  RECORDING 
ACTS;  SALES;  SHIPS  AND  SHIPPING ;  WARRANTY. 


I.  Definition. — A  bill  of  sale  is  an  instrument  in  writing,  generally  but  not 
necessarily  under  seal,1  evidencing  the  transfer,  by  one  person  to  another,  of 
his  right  to,  or  interest  in,  personal  property.* 


1  Definition  Sea]  Not  Necessary. — A  seal 
ban  never  been  necessary  to  the  validity  of  a 
bill  of  sale.  Gibson  v.  Warden,  14  Wall.  (U. 
S.)  244;  Triliblc  v.  Oldham,  5  J.J.  Marsh. 
<Ky.)  140. 

Corporate  8eal  Unnecessary  -  It  seems  thai 
wane  a  corporation  is  the  vendor  in  a  hill  of 
sale,  tin  corporate  seal  is  not  necessary  to  its 
validity.  Cary  llalliday  Lumber  Co.  v.  Cain, 
70  Mill  628. 

Bills  of  Sale  Act  Scope  of  Article. — Under  the 
Kills  uf  Sale  Act,  41  and  42  Vict.,  c.  31,  (f  4, 
the  expression  "  bill  of  sale  "  includes  hills  of 


sale,  assignments,  transfers,  receipts  for  pur- 
chase-money, and  other  assurances  of  personal 
chattels.  See  Tuck  r.  Southern  Counties 
Deposit  Bank,  42  Ch.  Div.  471,  58  L.  J.  CI). 
600,  61  L.  T.  34H,  .^7  W.  R.  if*).  Only  those 
decisions  under  the  act  relating  to  bills  of  sale 

as  above  defined  will  he  here  collated.  Other 
decisions  under  the  act  will  be  treated  under 
other  specific  titles  In  this  work  relating  to 
transfers  of  personal  property,  as  Assign- 
ments ; ChattelMorTOAOXS  ; Conditional 
Sales  ;  and  the  like. 

2.  Miller  :•.  Van  Tassel,  24  Cal.  458. 
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Its  Interpretation. 


n.  The  Instrument  and  Its  Interpretation — 1.  In  General — Description  of 

Parties. — A  bill  of  sale  should  contain  such  a  description  of  the  parties  thereto 


that  they  may  be  afterwards  ascertained.1 


"  A  bill  of  sale  is  a  formal  instrument  for 
the  transfer  of  goods  and  chattels  (Webster's 
Diet. ),  or  an  instrument  evidencing  the 
transfer  of  title  to  personalty  (Anderson's  L. 
Diet.)."    State  v.  Koch,  40  Mo.  App.  635. 

It  in  terms  acknowledges  the  payment  of 
the  consideration  for  the  property  sold, 
Wheeler  v.  Eastwood,  88  Hun  (N.  Y.)  160; 
and  is  properly  termed  a  bill  to  denote  a  sale, 
Simpson  v.  Wood,  21  L.  J.  Exch.  152;  de- 
signed merely  to  show  the  transfer  of  title, 
Picard  v.  McCormick,  11  Mich.  68;  and  be- 
comes the  evidence  of  such  transfer,  Bone- 
steel  v.  Flack,  41  Barb.  (N.  Y.)  43=;,  27  How. 
Pr.  (N.  Y.)  310. 

As  a  Contract. — In  Miller  v.  Van  Tassel,  24 
Cal.  458,  the  court,  per  Rhodes,  J.,  said  :  "An 
instrument  simply  expressing  that  the  vendor 
has  sold  to  the  vendee  a  certain  chattel  at  a 
specified  price,  the  receipt  of  which  is  acknowl- 
edged, and  which  is  usually  denominated  a  bill 
of  sale,  does  not  amount,  in  legal  contempla- 
tion, to  a  contract,  defined  by  Parsons  (vol.  1, 
p.  6),  as  '  an  agreement  between  two  or  more 
parties  for  the  doing  or  not  doing  of  some 
specified  thing,'  but  amounts  rather  to  a  bill 
of  parcels  according  to  commercial  usage." 

In  Finn  v.  Hempstead,  24  Ark.  nr.,  it  was 
held  that  a  bill  of  sale  being  an  executed 
contract,  the  sufficiency  of  the  consideration 
could  not  be  inquired  into  by  those  who 
claimed  to  stand  in  the  place  of  the  vendor, 
except  for  the  purpose  of  showing  that  it  was 
procured  by  coercion  and  fraud. 

In  Tribble  v.  Oldham,  5  J.  J.  Marsh.  (Ky.) 
140,  it  is  held  that  a  bill  of  sale  as  far  as  it 
passes  title  is  an  executed  contract. 

"  I  Agree  to  Sell." — Where  nothing  remains 
to  be  done  to  complete  the  transaction,  it  is 
not  a  material  fact  that  the  bill  of  sale  reads 
"  I  agree  to  sell,"  instead  of  "  I  sell,"  as  the 
form  of  expression  is  not  decisive,  and  the 
manifest  intention  of  the  parties  controls. 
Bangs  v.  Friezen,  36  Minn.  423. 

Meaning  of  Word  "  Sold." — The  word  "  sold  " 
in  a  bill  of  sale  imports  a  consummated  con- 
tract of  sale,  and  such  an  instrument  affords 
evidence  of  a  sale  as  therein  set  forth.  Mem- 
ory v.  Niepert,  131  111.  623. 

Distinguished  from  Chattel  Mortgage. — A 
chattel  mortgage  is  only  a  bill  of  sale  with  a 
defeasance  clause  incorporated  in  it.  Gibson 
v.  Warden,  14  Wall.  (U.  S.)  244.  See  the 
title  Chattel  Mortgages. 

Distinguished  from  Invoices. — An  invoice  is 
not  a  bill  of  sale,  nor  is  it  evidence  of  a  sale, 
as  it  is  a  mere  detailed  statement  of  the  na- 
ture, quantity,  and  cost  or  price  of  the  things 
invoiced,  and  it  is  as  appropriate  to  a  bail- 
ment as  to  a  sale.  It  does  not  of  itself  neces- 
sarily indicate  to  whom  the  things  are  sent, 
or  even  that  they  have  been  sent  at  all,  and, 
standing  alone,  it  is  never  regarded  as  evi- 
dence of  title.  Dows  v.  National  Exch.  Bank, 
91  U.  S.  618.  See  the  titles  Bills  of  Lad- 
ing; Carriers  of  Goods. 

When  a  Trust. — Where    two  instruments 


were  executed  at  the  same  time,  one  a  bill  of 
sale  and  the  other  an  agreement  by  which  the 
vendee  agreed  to  apply  the  proceeds  of  the 
property  over  and  above  a  certain  amount  in 
payment  of  certain  claims  against  the  vendor, 
it  was  held  that  the  two  instruments  could  be 
construed  together,  and,  so  considered,  the 
transaction  was  not  a  sale,  but  the  creation  of 
a  trust.    Ballou  v.  Hushing,  46  111.  App.  174. 

Not  a  Voluntary  Assignment. — Where  a  bill 
of  sale  was  given  of  a  large  part  of  the 
property  of  a  debtor,  who  was  about  to  fail, 
in  consideration  of  which  the  vendees  named 
therein  agreed  to  pay  a  certain  indebtedness 
of  the  vendor,  and,  if  there  should  be  any 
surplus,  to  apply  such  balance  as  the  vendor 
should  direct,  it  was  held  that  it  was  not  a 
voluntary  assignment  for  the  benefit  of  cred- 
itors within  the  meaning  of  the  statute  (Wis. 
Rev.  Stat.,  §  1694),  ar,d  in  the  absence  of  any 
fraud  in  fact  was  a  valid  conveyance.  Greene 
v.  Remington,  72  Wis.  648. 

A  bill  of  sale  was  made  by  a  failing  debtor 
in  payment  of  a  claim  against  him,  and  in 
consideration  that  the  owner  of  the  claim 
should  make  certain  payments  on  other  debts 
owing  by  the  insolvent,  and  the  creditor  ac- 
cepted the  trust.  It  was  held  that  this  was 
not  an  assignment.  Rice  v.  Wood  (Ark. 
1896),  33  S.  W.  Rep.  636.  See  generally  the 
title  Assignments  for  the  Benefit  of 
Creditors,  vol.  3,  p.  1. 

Bill  of  Sale  as  a  Means  of  Preferring  Creditors. 
— Under  the  JVe-w  York  General  Assignment 
Act,  a  failing  debtor  may  practically  prefer 
his  creditors  to  as  great  an  extent  as  his  prop- 
erty will  permit,  provided  he  does  it  by  giving 
mortgages,  bills  of  sale,  or  confessing  judg- 
ment, instead  of  putting  it  under  a  general 
assignment,  which  it  is  held  the  statute  alone 
condemns.  London  v.  Martin,  79  Hun  (N.  Y.) 
229;  Drury  v.  Wilson,  4  N.  Y.  App.  Div.  232. 

And  a  like  rule  obtains  in  Indiana,  where 
it  is  held  that  a  bill  of  sale  with  power  to  dis- 
pose of  the  property  which  it  conveys,  and  to 
apply  the  proceeds  to  the  payment  of  certain 
designated  debts,  returning  the  surplus,  if 
any,  to  the  assignors  or  vendors,  constitutes  a 
permissible  preference  of  creditors.  Dessar 
v.  Field,  99  Ind.  548;  Harseim  v.  Booth,  134 
Ind.  281.  See  the  title  Assignments  for  the 
Benefit  of  Creditors,  vol.  3,  p.  1. 

Bill  of  Sale  Given  under  Duress  cannot  be  Im- 
peached by  Vendor's  Creditors. — A  bill  of  sale 
cannot  be  impeached  or  avoided  by  the  vend- 
or's creditors,  or  by  an  officer  attaching  in 
their  behalf,  on  the  ground  of  duress,  as  this 
is  the  personal  privilege  and  right  of  the 
vendor  alone.  Lewis  v.  Bannister,  16  Gray 
(Mass.)  500.    See  generally  the  title  Duress. 

Executed  on  Sunday. — In  Nebraska  a  bill  of 
sale  executed  on  Sunday  is  not  for  that  rea- 
son invalid.  Fitzgerald  v.  Andrews,  15  Neb. 
52.    See  generally  the  title  Sunday. 

1.  Description  of  Parties. — Simmons  v.  Wood- 
ward (1892),  App.  100,  61  L.  J.  Ch.  252,  66  L. 
T.  534,  40  W.  R.  641.    In  this  case  Halsbury,. 
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Its  Interpretation. 


Description  of  Property. — The  instrument  should  also  contain  such  a  description 
of  the  property  which  it  purports  to  convey  that  the  same  may  be  thereby 
readily  known  and  distinguished.1 

Affidavit  of  Good  Faith — When  Necessary. — In  some  jurisdictions  it  is  by  statute 
made  necessary  to  the  validity  of  a  chattel  mortgage  that  it  be  accompanied 
by  an  affidavit  that  it  is  made  in  good  faith.  Under  such  statutes  a  bill  of 
sale  given  as  security  for  a  debt  must  be  accompanied  by  a  like  affidavit,  or  it 
will  be  invalid  as  to  creditors  and  subsequent  purchasers  in  good  faith.2 

2.  Must  be  Delivered — a.  In  General. — Delivery  is  essential  to  the  validity 
of  a  bill  of  sale.3 


L.  C,  said  :  "  Where  you  are  dealing  with  a 
grantee,  you  may  describe  that  grantee  in  any 
way  which  is  capable  of  ascertainment  after- 
wards;  you  are  not  bound  to  give  him  a  par- 
ticular name;  you  are  not  bound  to  give  his 
Christian  name  or  his  surname;  you  may  de- 
scribe him  by  any  description  by  which  the 
parties  to  the  instrument  think  it  right  to  de- 
scribe him."  This  decision  was  under  "  The 
Bills  of  Sale  Act,"  but  the  instrument  as  to  the 
description  of  the  vendee  was  treated  as  a  com- 
mon-law instrument. 

In  Maryland  it  is  provided  by  statute  that 
a  bill  of  sale  of  personal  property  shall  be  suf- 
ficient in  form  if  it  contains  the  names  of  the 
parties,  the  consideration,  a  description  of  the 
property  conveyed,  and  is  signed  and  sealed 
by  the  vendor  and  dated.  Pub.  Gen.  L.,  art. 
21,  $  41. 

1  Description  of  Property  —  Morrell  v. 
Fisher,  4  Exch.  591  ;  Wood  v.  RowclifFe,  6 
Exch.  407,  19  L.  J.  Exch.  273;  Corneill  v. 
Abell,  31  U.  C.  C.  P.  107. 

Where  a  bill  of  sale  described  the  property 
conveyed  as  "all  my  entire  possession  at 
*  *  *  including  the  certain  house,  furniture, 
and  all  paraphernalia  thereto  belonging  to 
said  house,"  and  then  following  specific  men- 
tion of  articles  both  real  and  personal,  it  was 
held  not  to  include  a  stock  of  liquors  owned  by 
the  vendor,  applying  the  principle  that  a  gen- 
eral description  may  be  restrained  by  a  more 
particular  description  in  the  same  contract. 
Mc Alpine  v.  Foley,  34  Minn.  251. 

In  Van  Eman  v.  Stanchfield,  8  Minn.  518, 
a  bill  of  sale  described  the  property  as  "  all 
the  lojrs  belonging  to  and  owned  by  me  in  the 
Mississippi  river  and  along  the  shores  thereof 
and  also  in  booms  above  the  Kails  of  St.  An- 
thony of  the  following  marks;"  there  was  no 
punctuation  in  the  clause,  and  it  was  held  to 
refer  only  to  the  logs  which  were  above  the 
Falls  of  St.  Anthony. 

Under  a  statute  (Act  R.  S.  O.,  c.  119)  pro- 
viding that  "the  instrument  [a  bill  of  sale] 
shall  contain  such  a  description  of  the  goods 
that  the  same  may  lie  thereby  readily  known 
and  distinguished,"  certain  property  was  de- 
scribed as  "one  brown  stallion,  ten  years 
old;  one  bay  horse,  eight  years  old;  one 
black  mnrc,  nine  years  old,"  and  it  was  held 
to  be  a  sufficient  description.  Corneill  v. 
Abell.  31  U.  C.  C.  P.  107. 

For  Other  Illustrations  M  to  the  sufficiency 
of  descriptions  of  property  in  similar  instru- 
ments, see  the  title  Chattel  Mortcjm.ia 

Parol  Evidence  Admissible  to  Explain  What  In 
Intended  by  Description  — A  bill  oi  lale  of  all 


the  personal  estate  of  the  grantor  passes 
whatever  estate  belongs  to  him,  and  parol  evi- 
dence is  admissible  to  show  what  that  estate 
was.  Coale  v.  Harrington,  7  Har.  &  J.  (Md.) 
147.  See  the  titles  Chattel  Mortgages; 
Parol  Evidence. 

2.  Affidavit  of  Good  Faith  Necessary  when  In- 
strument a  Mortgage. — Say  ward  v.  Nunan,  6 
Wash.  87;  Sayward  v.  Thayer,  9  Wash.  22; 
Roy  v.  Scott,  11  Wash.  399. 

Under  a  statute  (Wash.  Gen.  Stat.,  §  1648) 
providing  that  a  chattel  mortgage  shall  be  void 
against  creditors  of  the  mortgagor  or  subse- 
quent purchasers  and  incumbrancers  of  the 
property  for  value  and  in  good  faith,  unless  it 
is  accompanied  by  an  affidavit  of  the  mortgagor 
that  it  is  made  in  good  faith  and  without  any 
design  to  hinder,  delay,  or  defraud  creditors, 
it  is  held  that  where  a  bill  of  sale  is  given  as 
security,  and  is  in  effect  a  mortgage,  such  affi- 
davit is  necessary  to  its  validity.  Sayward  v. 
Nunan,  6  Wash.  87;  Sayward  v.  Thayer,  9 
Wash.  22.  Except  as  between  the  parties  and 
those  with  actual  notice.  Roy  v.  Scott,  11 
Wash.  399. 

Under  Montana  Comp.  Stat.,  §  1549,  which 
provides  that  "  the  provisions  of  the  foregoing 
sections  of  this  chapter  [as  to  filing]  shall  ex- 
tend to  all  such  bills  of  sale  *  *  *  and  other 
conveyances  *  *  *  as  shall  have  the  effect  of 
a  mortgage  or  lien,"  it  is  held  that  a  bill  of 
sale  of  personal  property  absolute  on  its  face, 
accompanied  by  an  agreement  in  effect  a  de- 
feasance, is  in  effect  a  chattel  mortgage,  and 
not  being  accompanied  by  an  affidavit  of  good 
faith  as  required  by  Comp.  Stat.,  §  1538,  where 
mortgaged  chattels  remain  in  the  possession  of 
the  mortgagor,  is  void  as  against  third  parties. 
Story  v.  Cordell,  13  Mont.  204. 

3.  Instrument  must  be  Delivered. — Dyer  v. 
Bean,  15  Ark.  519;  Lord  v.  Ferguson,  9  N.  II. 
380;  Doyle  v.  Mi/ner,  42  Mich.  332. 

Delivery  is  essential  to  the  validity  of  a  bill 
of  sale;  that  is,  it  must  go  out  of  the  posses- 
sion or  control  of  the  grantor  with  the  intent 
that  it  should  go  to  the  grantee  and  must  ulti- 
mately go  there.  Thus,  proof  that  some  time 
before  or  after  the  death  of  the  wife  a  bill  of 
sale  was  in  the  hands  of  her  husband,  and 
was  destroyed  by  him,  is  not  sufficient  evi- 
dence of  a  delivery  thereof  to  the  wife.  Dyer 
v.  Bean,  15  Ark.  519. 

When  Vendor  Represents  Vendee.  —  Where  the 
vendor  represents  the  vendee,  there  must  be 
clear  evidence  that  the  bill  was  Intended  to 
be  operative,  .mil  the  mere  signature  is  not 
enough  to  show  this.  Doyle  v.  Mistier,  43 
Mich.  332. 
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b.  El  FECT  of  Delivery. — And  the  delivery  of  the  instrument  to  the 
vendee  named  therein  has  of  itself  the  legal  effect  of  transferring  the  title  to 
the  property  which  it  purports  to  convey,  from  the  vendor  to  the  vendee.1 

Gives  Vendee  Right  to  Possession  of  Property. — Where  a  bill  of  sale  is  absolute,  and 
1  asses  without  reservation  the  entire  interest  of  the  seller,  the  vendee,  with- 
out demand,  may  take  possession  of  the  property  whenever  he  desires,  and 
the  instrument  itself  will  constitute  a  continuing  authority  for  him  to  do  so, 
which  he  may  exercise  at  his  own  pleasure.2 

3.  Delivery  of  Possession  of  the  Property — a.  Effect  of  Failure  to  Deliver. 
— At  Common  Law  an  absolute  bill  of  sale  of  chattels  was  fraudulent  and  void  as  to 
creditors,  unless  possession  of  the  property  followed  the  instrument.3  The 


Delivery  to  Recorder  without  Vendee's  Knowl- 
edge.— The  delivery  of  a  bill  of  sale  to  the 
irder  for  the  use  and  benefit  of  the  vendee, 
ami  without  the  knowledge  or  consent  of  the 
latter,  will  not  transfer  the  title  to  the  vendee 
in  such  a  manner  as  to  cut  off  or  displace  the 
rights  of  an  attaching  creditor  which  have  in- 
tervened, when  the  vendee  thereafter  accepts 
the  delivery.    Day  v.  Griffith,  15  Iowa  104. 

1 .  Delivery  of  Instrument  Passes  Title  to  Prop- 
erty.— Bush  v.  Bradford,  15  Ala.  317;  Morgan 
v.  Smith,  29  Ala.  283;  Whitman  v.  Revels,  39 
Ala.  121 ;  Clary  v.  Frayer,  8  Gill  &  J.  (Md.) 
398;  Coale  v.  Harrington,  7  Har.  &  J.  (Md.) 
147;  Fister  v.  Beall,  1  Har.  &  J.  (Md.)  31; 
Paine  v.  Young,  56  Md.  314 ;  Heine  v.  Ander- 
son, 2  Duer  (N.  Y.)  318. 

Instrument  in  Form  a  Receipt. — An  instru- 
ment which  acknowledges  the  payment  of  the 
consideration  for  certain  personal  property, 
though  in  form  a  receipt,  is  in  effect  a  bill  of 
sale,  and  will  operate  as  a  conveyance  of  title. 
Bush  v.  Bradford,  15  Ala.  317;  Morgan  v. 
Smith,  29  Ala.  283;  Whitman  Revels,  .39 
Ala.  121.    See  generally  the  title  Receipts. 

What  Passes. — A  bill  of  sale  of  all  the  per- 
sonal estate  of  the  grantor  passes  all  the  estate 
then  belonging  to  him,  and  parol  evidence  is 
admissible  to  show  what  that  estate  is.  Coale 
v.  Harrington,  7  Har.  &  J.  (Md.)  147. 

Unknown  Asset  Passes  under  Absolute  Bill  of 
Sale. — A  general  bill  of  sale  which  purports  to 
transfer  all  the  vendor's  interest  in  all  the  as- 
sets belonging  to  a  partnership  will  pass  an 
item  the  existence  of  which  was  unknown  to 
the  parties.  Cram  v.  Union  Bank,  4  Keyes 
(N.  Y.)  558,  1  Abb.  App.  Dec.  (N.  Y.)46i, 
affirming  42  Barb.  (N.  Y.)  426. 

After- acquired  Property  Mingled  with  Property 
Transferred. — The  owner  of  a  flouring  mill 
executed  a  bill  of  sale  for  a  large  quantity  of 
flour  and  feed  and  other  property  in  the  mill. 
Prior  to  the  execution  of  the  instrument,  the 
mill  owner  had  ordered  several  cars  of  wheat, 
and  one  car  so  ordered  was  shipped  one  day 
after  the  execution  of  the  instrument  and  two 
days  thereafter  received  at  the  mill,  and  a 
portion  or  all  ground  into  flour  and  mixed 
with  the  stock  in  the  mill  which  had  been 
conveyed  by  the  bill  of  sale.  It  was  held  that 
the  instrument  did  not  cover  the  after-ac- 
quired wheat,  and  the  person  who  claimed  to 
be  the  owner  of  the  mill  was  liable  for  its 
value,  and  that  the  owner  of  the  wheat  was 
entitled  to  such  portion  of  the  flour  as  the 
wheat  would  produce.    Denver   First  Nat. 


Bank  v.  Scott,  36  Neb.  607.  See  the  title 
Future-acquired  Property. 

2.  Vendee  Has  Right  to  Possession  of  Property. 

— Fitzgerald  v.  Andrews,  15  Neb.  52. 

When  Consideration    Unpaid. — In  Allen  v. 

Hartfield,  76  111.  358,  a  bill  of  sale  of  property 
acknowledged  the  receipt  of  twenty  dollars, 
and  provided  for  the  payment  of  the  balance 
within  a  certain  time  thereafter.  No  time  w^is 
fixed  for  delivery,  and  the  property  was  left 
with  the  vendor,  and  it  was  held  that  the  in- 
strument did  not  show  a  sale  on  credit,  and 
that  the  seller  was  not  bound  to  deliver  pos- 
session until  payment  was  made  or  tendered. 

Right  of  Purchaser  under  a  Verbal  Defeasance. 
— While  a  bill  of  sale  accompanied  by  a  verbal 
defeasance  will  be  construed  a  mortgage,  the 
purchaser  will  be  entitled  to  the  possession  of 
the  property  as  against  the  vendor  until  the 
conditions  of  such  defeasance  are  performed 
by  the  latter.    Ewing  v.  Merkley,  3  Utah  406. 

In  Whittemore  v.  Fisher,  132  111.  243,  it  is 
held  that  where  a  bill  of  sale  absolute  in  form 
is  practically  given  as  security,  the  vendee,  on 
default  of  payment  at  the  expiration  of  the 
term  of  credit,  will  be  entitled  to  possession 
of  the  goods,  and  his  title  to  the  property  in 
law  becomes  absolute. 

Where  a  bill  of  sale  of  goods  and  chattels 
was  executed  which  was  in  fact  intended  to 
operate  as  a  mortgage,  and  full  power  was 
given  to  the  vendee  to  sell  the  property  and 
apply  the  proceeds  in  the  payment  of  certain 
debts,  and  the  property  was  left  in  the  posses- 
sion of  the  vendor  with  the  understanding 
that  he  should  sell  it  and  appropriate  the  pro- 
ceeds to  the  same  purpose,  it  was  held  that 
the  vendee,  where  the  vendor  violated  his 
agreement,  could,  in  the  exercise  of  a  reason- 
able judgment,  seize  the  property  and  sell  it 
without  a  judgment  of  court.  Spalding  v. 
Mattingly,  89  Ky.  83. 

Redemption  Clause  as  Affecting  Vendee's  Right 
to  Possession. — Where  there  is  a  redemption 
clause  in  an  instrument  in  the  form  of  a  bill 
of  sale  of  personal  property,  it  only  gives  a 
right  of  redemption  and  does  not  reserve  the 
right  of  possession  to  the  party  making  the 
instrument,  but  the  party  to  whom  it  is  made 
is  entitled  to  possession  as  against  the  maker. 
Willner  v.  Morrell,  40  N.  Y.  Super.  Ct.  222. 

3.  Common-law  Rule.— Twyne's  Case.  3  Coke 
80,  1  Smith  L.  Cas.  1 ;  Edwards  v.  Harben,  2 
T.  R.  587  ;  Hamilton  v.  Russell,  1  Cranch  (U. 
S.)  309;  Meeker  v.  Wilson,  1  Gall.  (U.  S.)4I9; 
De  Bardeleben  v.  Beekman,  1  Desaus.  (S.  Car.) 
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strict  rule  of  the  early  common  law  has  been  generally  modified  so  that  a 
continued  possession  by  the  vendor  raises  a  presumption  of  fraud  only.1 

statutes  Regarding. — In  many  jurisdictions  it  is  provided  by  statute  that  every 
conveyance  or  sale  of  personal  property  made  by  a  vendor,  unless  followed 
by  an  actual  and  continued  change  of  possession  of  the  property,  is  presumed 
fraudulent  as  against  creditors  of  the  vendor  and  subsequent  purchasers  in 
good  faith.2 

Registration  Acts. — The  policy  of  statutes  providing  for  the  filing  or 
recordation  of  bills  of  sale  is  to  remove  the  presumption  of  fraud  which 


346;  Croft  v.  Arthur,  3  Desaus.  (S.  Car.)  228. 
See  the  title  Fraudulent  Sales  and  Con- 
veyances. 

Mortgage  with  Precedence  over  Bill  of  Sale. — 
A  bill  of  sale  of  personal  property,  when  pos- 
session does  not  accompany  the  transfer,  there 
being  no  provision  for  recording  the  same,  has 
no.  preference  over  a  mortgage  of  the  same 
property  subsequently  executed,  although  that 
also  be  unaccompanied  by  a  change  of  posses- 
sion. A  mortgage,  being  bona  fide,  will  hold 
the  property  in  preference  to  a  bill  of  sale,  a 
change  of  possession  in  respect  to  it  being 
important  only  as  regards  creditors  and  subse- 
quent purchasers.  Bennett  v.  Earll,  21  Wend. 
I N    Y.)  117. 

1  Modification  of  Common-law  Rule. — Mar- 
tindale  v.  Booth,  3  B.  &  Ad.  498,  23  E.  C.  L. 
130;  Hamilton  v.  Russell,  1  Cranch  (U.  S.) 
309;  Thornton  v.  Davenport,  2  111.  296,  29 
Am.  Dec.  358;  Hornbeck  v.  Vanmetre,  9  Ohio 
153;  Shireff  v.  McKeen,  23  New  Bruns.  184; 
Hunter  v.  Corbett,  7  U.  C.  Q.  B.  75. 

The  mere  continuance  in  possession  by  the 
debtor  of  property  which  he  has  transferred 
by  a  bill  of  sale  to  his  creditors  is  not  per  se 
such  a  badge  of  fraud  as  renders  the  bill  of 
sale  fraudulent  and  void;  it  is  only  prima 
facit  evidence  of  fraud.  Shireff  v.  McKeen, 
23  New  Bruns.  184. 

In  Rogers  7'.  Dare,  Wright  (Ohio)  137,  it 
is  held  that  without  reference  to  statute,  if  a 
bill  of  sale  is  made  of  personal  property,  and 
the  possession  does  not  follow  the  sale,  it  will 
not  make  the  bill  fraudulent  of  itself,  but  it 
will  be  considered  only  a  circumstance  of 
fraud,  and  if  the  transaction  is  shown  to  be 
honest  it  will  be  upheld. 

2  Statutes. — Slim.  Am.  Stat.  L.  S.  4599. 
United  State*.  —  Hamilton  v.   Russell,  1 

Cranch  (U.  S.)  309,  construing  a  statute  of 
Virginia. 

(olorado. —  Ba*>>inger  -.  Spangler,  9  Colo. 
175;  Cook  v.  Mann,  6  Colo.  21;  Sweeney  v. 
Cor,  13  Colo.  485. 

/■'lorida. — Sander*  r.  I'cpoon,  4  Fla.  465. 

Indiana. — Seavey  r.  Walker,  108  Ind.  78. 

Minnesota. — Lathrop  7'.  Clayton,  45  Minn 
124. 

M$ouft. — Wright  7'.  McCormlck|  Mo* 
42/.;  State  v.  Bell,  3  Mo.  App.  102. 

AV7i>  York. — Sledenbach  v.  Riley,  111  N. 
Y.  r60|  Prentiss  Tool,  etc.,  Co.  v.  Schirincr, 
ijfi  N  Y.  jo5,  affirming  17  N.  Y.  Supp.  66a; 
Preston  7-.  South  wick,  115  N.  Y.  139. 

Utah.—  Kwing  v.  Merkley,  3  Utah  406. 

Witro ruin.—  Cook  7'.   Van  Home,  70  Wis 

5  JO 

A*  to  whether  the  presumption  of  fraud 


arising  from  a  continued  possession  by  the 
vendor  is  conclusive  as  a  rule  of  law,  prima 
facie  fraudulent  and  conclusive  if  unexplained, 
or  prima  facie  proof  of  fraud  only,  for  the 
jury,  depends  upon  the  various  statutes,  or 
upon  the  recognition  of  the  common-law  rule. 
See  generally  the  titles  Fraudulent  Sales 
and  Conveyances;  Sales. 

If  a  creditor  takes  an  absolute  bill  of  sale  of 
the  goods  of  his  debtor,  but  agrees  to  leave 
them  in  his  possession  for  a  limited  time,  and 
in  the  meantime  the  debtor  dies,  whereupon 
the  creditor  takes  and  sells  the  goods,  he  will 
be  liable  to  be  sued  as  executor  de  son  tort  for 
the  debts  of  the  deceased.  Edwards  v.  Har- 
ben,  2  T.  R.  587.  See  also  Dorsey  v.  Smith- 
son,  6  Har.  &  J.  (Md.)  61.  See  generally  the 
title  Executors  and  Administrators. 

Burden  of  Proof  to  Show  Fraud — Vendee  In 
Possession. — Where  the  vendees  in  a  bill  of 
sale  are  in  the  possession  of  the  property  con- 
veyed by  it,  the  instrument  being  regular  on 
its  face,  the  burden  of  proof  is  on  him  who 
seeks  to  show  that  the  sale  is  fraudulent 
and  void  as  to  him.  Albert  v.  Besel,  88  Mo. 
150. 

A  bill  of  sale  made  professedly  for  the 
purpose  of  paying  a  creditor  will  be  presumed 
to  be  fair  and  honest,  and  the  burden  rests 
upon  the  party  charging  fraud  to  prove  it. 
Wood  v.  Clark,  121  111.  359. 

The  burden  of  proving  fraud  is  upon  the 
party  alleging  it.  Shircfl  7'.  McKeen,  23 
New  Bruns.  184;  Cooke  v.  Cooke,  43  Md. 
522;  Lathrop  v.  Clayton,  45  Minn.  124. 

Evidence  Sufficient  to  Rebut  Presumption  of 
Fraud  by  Reason  of  Failure  to  Deliver  Property. 
— In  Prentiss  Tool,  etc.,  Co.  7'.  Schirmer,  136 
N.  Y.  305,  affirming  17  N.  Y.  Supp.  662,  a 
vendee  had  contracted  to  manufacture  certain 
articles  for  the  sum  of  two  hundred  ami  forty 
dollars,  and  afterwards  executed  a  bill  of  sale 
of  the  uncompleted  articles  to  the  plaintiff  as 
payment  upon  a  debt  of  three  hundred  and 
ten  dollars.  At  that  time  some  work  was 
necessary  to  be  done  to  complete  the  contract, 
and  the  articles  were  left  in  the  possession  of 
the  vendee  for  such  completion.  Before  com- 
pletion, and  while  (he  work  was  in  progress, 
they  were  levied  upon  by  the  defendant  under 
an  attachment,  and  it  was  held  under  a  statute 
(3  N.  Y.  Rev.  Stat.  136,  §  5)  thai  the  transfer, 
Although  absolute,  wa<  presumptively  fraudu- 
lent as  against  attaching  creditors,  by  reason 
of  the  fact  that  there  was  rfo  actual  change  of 
possession,  but  that  the  evidence  fully  re- 
pelled the  statutory  presumption,  and  that 
the  trial  court  was  justified  in  refusing  to 
submit  the  question  of  fraud  to  the  jury. 
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arises  when  the  vendor  retains  the  possession  of  the  property.1 

b.  What  Constitutes  Delivery. — What  constitutes  delivery  of 
possession  of  property  which  a  bill  of  sale  purports  to  convey,  as  against 
innocent  third  parties,  must  be  determined  by  the  usual  marks  or  indicia  of 
ow  nership.  The  vendee  must  have  the  open  and  unequivocal  possession,  so 
as  to  apprise  those  who  are  accustomed  to  deal  with  the  vendor  that  the 
title  has  passed  from  him  to  the  vendee.2 


1.  See  infra,  this  title,  Registration. 
Vendor  may  Retain  Possession. — As  a  general 

rule,  under  the  several  statutes  requiring  the 
registration  of  a  properly  executed  bill  of  sale, 
the  vendor  of  personal  property,  when  the  stat- 
ute is  complied  with,  may  retain  possession 
thereof  as  against  third  persons.  Kuhn  v. 
Graves,  9  Iowa  303.  And  such  possession  will 
not  be  evidence  of  fraud.  Jordan  v.  Lendrum, 
55  Iowa  478.  See  generally  the  title  Record- 
ing Acts. 

2.  What  Constitutes  Delivery  of  Possession. — 

Cook  v.  Mann,  6  Colo.  21 ;  Bassinger  v. 
Spangler,  9  Colo.  175 ;  Ewing  v.  Merkley,  3 
Utah  406. 

The  possession  of  the  vendee  must  be  open, 
absolute,  and  actual  to  observers.  "  A  de- 
livery by  the  vendor  w-ithin  a  reasonable  time, 
followed  by  an  actual  and  continued  change 
of  possession,  an  unqualified  surrender  of 
dominion  over  the  property  as  owner,  a  trans- 
fer of  his  possession  to  his  vendee,  with  such 
palpable  tokens  and  proofs  as  will  carry  to 
the  m'ind  of  the  ordinary  observer  the  belief 
of  an  actual  transfer  and  continued  possession, 
as  contradistinguished  from  a  mere  formal 
or  pretended  or  temporary  one,  are  the  ulti- 
mate facts  required  by  the  statute.  The  em- 
ployment of  the  vendor  by  the  vendee  as  his 
clerk  or  servant,  in  the  care  or  sale  of  the 
property,  is  a  probative  but  a  suggestive  fact 
to  be  carefully  considered  by  the  jury,  with 
the  other  circumstances  in  evidence,  in  de- 
termining the  issue  as  to  delivery  and  change 
of  possession."  The  court,  per  Twiss,  J.,  in 
Ewing  v.  Merkley,  3  Utah  406,  citing-  God- 
■chaux  v.  Mulford,  26  Cal.  316,  85  Am.  Dec. 
178;  Claflin  v.  Rosenberg,  42  Mo.  439,  97  Am. 
Dec.  336;  Billingsley  v.  White,  59  Pa.  St.  464. 

See  generally  the  titles  Fraudulent  Sales 
and  Conveyances  ;  Sales. 

Between  the  Parties  a  bill  of  sale  will  be  valid 
so  as  to  transfer  the  legal  title,  although  the 
possession  of  the  property  which  it  purports 
to  convey  remains  with  the  vendor.  Wash- 
ington v.  Wilson,  2  Cranch  (C.  C.)  153;  Phil- 
brook  v.  Eaton,  134  Mass.  398. 

As  to  Third  Persons. — The  possession  must  be 
exclusive  of  the  vendor.  A  concurrent  or  joint 
possession  is  not  admissible.  Bassinger  v. 
Spangler,  9  Colo.  175. 

Delivery  Evidenced  by  Bill  of  Sale  Only. — The 
mere  delivery  to  the  vendee  of  a  bill  of  sale 
of  property  capable  of  actual  delivery  will  not 
vest  title  in  him  as  against  a  'subsequent  at- 
taching creditor  Qf  the  vendor.  Dempsey  v. 
Gardner,  127  Mass.  381,  34  Am.  Rep.  389 ;  Car- 
ter v.  Willard,  19  Pick.  (Mass.)  9. 

Goods  In  Possession  of  Bailee — Right  of  Vendee. 
— Where  a  bill  of  sale  is  given  of  goods  that 
are  in  the  possession  of  a  bailee  of  the  vendor, 


the  instrument  gives  an  immediate  and  valid 
title  to  the  purchaser,  without  a  formal  deliv- 
ery of  the  possession  of  the  property.  The 
possession  of  the  bailee  becomes  that  of  the 
purchaser.  Heine  v.  Anderson,  2  Duer  (N. 
Y.)  318. 

In  Carpenter  v.  Graham,  42  Mich.  191,  an 
absolute  bill  of  sale  was  given  of  goods  stored 
in  a  warehouse.  The  vendors  gave  a  written 
bill  of  sale  and  notified  the  warehouseman  of 
the  sale.  He  was  also  notified  by  the  pur- 
chaser, and  agreed  thereafter  to  hold  the 
goods  for  the  purchaser.  It  was  held  that 
this  was  sufficient  delivery,  and  changed  the 
possession  of  the  property  as  against  execu- 
tion creditors  of  the  vendors.  See  also  Gib- 
son v.  Stevens,  8  How.  (U.  S.)  384. 

Where  an  absolute  bill  of  sale  was  executed 
of  property  which  had  at  that  time  been  hired 
to  a  third  person  for  a  year,  and  at  the  end 
of  the  year  the  vendee  applied  to  such  third 
person  to  deliver  the  property  to  him,  and  the 
bailee  consented  that  he  have  possession,  but 
the  vendee  did  not  take  possession,  and  left 
the  property  in  the  hands  of  the  bailee,  it  was 
held  that  the  failure  to  deliver  the  property 
to  the  vendee  at  the  date  of  the  bill  of  sale 
having  been  caused  by  the  existing  bailment 
to  the  third  person,  so  that  the  possession  of 
the  bailee  became  in  fact  that  of  the  vendee, 
the  bill  of  sale  would  be  good  as  against  the 
creditors  of  the  vendor.  Kroesen  v.  Seevers, 
5  Leigh  (Va.)  434. 

Must  Notify  Bailee. — Where  there  is  nothing 
to  prevent  the  actual  delivery  of  property 
which  is  in  the  possession  of  a  third  person,  the 
mere  delivery  of  a  bill  of  sale  is  not  sufficient 
to  pass  title  as  against  an  execution  creditor, 
but  the  person  in  possession  should  be  noti- 
fied that  he  holds  the  property  for  the  vendee. 
Burge  v.  Cone,  6  Allen  (Mass.)  412. 

When  Goods  in  Possession  of  Agent. — The  de- 
livery of  personal  property  required  by  the 
statute  of  frauds  (Mich.  How.  Stat.,  §  6190, 
the  usual  provision)  must  be  such  as  the  ar- 
ticles are  capable  of,  and,  if  in  the  possession 
of  an  agent,  he  must  be  notified  of  the  sale, 
and  unless  he  consents  to  act  as  the  agent  of 
the  purchaser,  the  property  ought  to  be  ac- 
tually taken  possession  of  by  such  vendee. 
Buhl  Iron  Works  v.  Teuton,  67  Mich.  623. 

Property  in  Possession  of  Vendee. — If  the 
goods  described  in  a  bill  of  sale  were  at  the  time 
it  was  made  upon  the  premises  of  the  vendee, 
and  not  within  the  control  of  the  vendor,  the 
sale  is  complete  without  a  formal  delivery. 
Nichols  v.  Patten,  18  Me.  231,  36  Am.  Dec.  713. 

Dlustrations  of  Insufficient  Delivery— Cattle 
Running  at  Large.  —  Where  cattle  were  pur- 
chased which  were  running  at  large,  and  were 
separated  from  other  cattle  at  the  time  of 
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Property  Incapable  of  Actual  Delivery. — Where  personal  property,  from  its 
character  and  situation,  is  incapable  of  actual  delivery,  the  delivery  of  a  bill 
of  sale  is  sufficient  to  transfer  the  title  and  possession  to  the  vendee.1 

Property  and  Vessels  at  Sea. — The  delivery  of  a  bill  of  sale  of  goods2  and 
vessels  at  sea,3  with  a  delivery  over  to  the  vendee  of  such  other  evidences  of 


making  sale,  but  thereafter  were  allowed  to 
run  with  them  as  before,  in  charge  of  a  herds- 
man who  was  a  son  of  the  seller,  it  was  held 
that  this  was  not  a  sufficient  change  of  pos- 
session to  constitute  a  valid  sale  as  against  a 
subsequent  mortgagee  without  notice.  Sutton 
v.  Ballou,  46  Iowa  517. 

Property  Left  In  Same  BuUdlng. — Where  the 
property  continued  in  the  same  building  where 
it  had  been  kept  before  the  sale,  and  there 
was  no  change  in  the  occupancy  or  possession 
of  the  building,  it  was  held  that  it  should  be 
considered  that  there  was  no  change  of  pos- 
session, and  as  remaining  in  the  actual  posses- 
sion of  the  vendors,  and  that  the  sale  was 
invalid  as  against  existing  creditors  without 
notice.    Boothby  v.  Brown,  40  Iowa  104. 

Stock  of  Goods  In  Store. — In  Wright  v.  Mc- 
Cormick,  67  Mo.  430,  a  bill  of  sale  of  a  stock 
of  goods  in  a  store  was  held  void  because  no 
indicia  of  ownership  were  visible.  The  sign 
of  the  former  proprietor,  who  made  the  sale, 
was  permitted  to  remain  on  the  building,  and 
the  vendor  was  frequently  seen  at  the  store 
after  the  sale,  and  occasionally  made  sales  of 
goods  himself.  The  court  held  that  the  re- 
tention of  the  old  sign  amounted  to  a  decla- 
ration to  the  public  that  the  vendor  was  still 
proprietor  of  the  store,  and  that  it  gave  to 
the  transaction  an  equivocal  character. 

Lumber  In  Lumber  Yard. — In  Cobb  v.  Has- 
kell, 14  Me.  303,  31  Am.  Dec.  56,  a  bill  of  sale 
was  made  for  a  quantity  of  boards,  and  the 
vendor,  pointing  towards  them  where  they 
were  piled  in  a  lumber  yard  at  a  distance,  said 
to  the  vendee:  "  There  are  your  boards.  Take 
care  of  them,  and  make  the  most  of  them." 
The  vendee  did  nothing  more,  but  suffered 
them  to  remain  there  for  a  period  of  two 
months,  and  it  was  held  that  there  was  no 
such  delivery  as  would  enable  the  vendee  to 
hold  the  boards  against  an  attaching  officer. 

The  Marking  of  Barrels  of  whisky  with  a 
cross  and  the  vendee's  name,  and  thereafter 
removing  tlicrn  from  the  back  of  a  store,  and 
placing  them  in  the  cellar  of  the  store,  is  not 
a  sufficient  delivery  of  the  possession  as  to 
innocent  third  parties.  Story  v.  Cordell,  13 
Mont.  204. 

Sale  by  Husband  and  Wife — A  husband  for  a 
consideration  conveyed  property  to  his  wife 
by  a  bill  of  sale  absolute;  the  bill  of  sale  was 
delivered,  and  the  property  at  the  time  of  the 
execution  of  the  instrument  was  on  the  hus- 
band's farm,  where  both  he  and  his  wife  re- 
sided ;  no  other  delivery  of  the  property  was 
made;  the  property  was  afterwards  attached 
for  debt  against  the  husband,  and  it  was  held 
thnt  there  was  no  sufficient  delivery  of  the 
property  as  against  the  attaching  creditor. 
McKee  v.  Garcelon,  60  Me.  16$,  it  Am.  Rep. 
300. 

Vendor  may  Retain  Ooods  to  Comploto  Their 
Manufacture      ll  often  happen*  that  the  vend 

4  C.  of  L. — 36  5r»i 


or  of  property,  as  a  part  of  the  contract  of 
sale,  engages  to  perform  certain  services  con- 
nected with  the  chattels  sold,  which  require 
that  he  shall  retain  their  possession,  and  it  is 
held  that  it  is  not  legally  improper  that  the 
possession,  after  it  has  once  been  taken  by  the 
purchaser,  should  be  considered  in  the  vendor 
who  may  be  employed  afterwards  to  remove 
it,  or  perform  any  other  acts  upon  it,  if  the 
possession  is  in  submission  to  the  title  of  the 
vendee.  Veazie  v.  Holmes,  40  Me.  69;  Pren- 
tiss Tool,  etc.,  Co.  v.  Schirmer,  136  N.  Y. 
305,  affirming  17  N.  Y.  Supp.  662. 

1.  Property  Incapable  of  Actual  Delivery. — 
Gibson  v.  Stevens,  8  How.  (U.  S.)  384;  Trie- 
ber  v.  Andrews,  31  Ark.  163;  White  v.  Mc- 
Cracken,  60  Ark.  613. 

Logs  In  a  Boom. — In  Jewett  v.  Warren,  13 
Mass.  300,  7  Am.  Dec.  74,  a  bill  of  sale  was 
made  of  a  quantity  of  logs.  The  vendor 
directed  an  agent  to  deliver  them  to  the 
plaintiff.  The  agent  showed  them  to  him, 
they  being  then  rafted  and  lying  in  a  boom. 
This  was  held  to  be  a  sufficient  delivery;  the 
plaintiff  doing  as  others  did  with  similar 
property,  suffering  it  to  remain  in  the  boom 
until  he  should  have  occasion  to  use  it. 

In  White  v.  McCracken,  60  Ark.  613,  it  is 
held  that  where  logs  sold  were  so  large  as  to 
be  incapable  of  manual  delivery,  the  purchase 
price  being  paid  in  full,  the  bill  of  sale  deliv- 
ered, and  the  possession  surrendered  by  the 
purchaser,  nothing  further  was  required  to 
vest  a  complete  title  in  the  vendee  as  against 
an  execution  creditor  of  the  vendor. 

Shipping — Delivery  of  Instrument  to  Third 
Party. — A  delivery  of  a  bill  of  sale  to  a  third 
person  by  the  vendor  for  the  use  and  benefit 
of  the  vendee,  and  possession  taken  of  the 
property  as  soon  as  convenient,  will  constitute 
a  valid  transfer.  Thus  the  delivery  of  a  bill  of 
sale  of  a  vessel  to  the  collector  of  a  port  for 
the  vendees,  and  the  acceptance  of  it  by  the 
latter  as  soon  as  they  were  informed  of  the 
delivery,  will  be  sufficient  to  complete  the 
transfer  as  against  an  attaching  creditor. 
Buffington  v.  Curtis,  15  Mass.  528,  8  Am. 
Dec.  115.   See  the  title  Ships  and  Shipping. 

2.  Goods  at  Sea. — Pratt  v.  Parkman,  24  Pick. 
(Mass.)  42. 

Property  Supposed  to  Be  at  Sea. — In  Lanfear 
v.  Sumner,  17  Mass.  too,  9  Am.  Dec.  119,  a 
merchant  made  out  a  receipt  and  bill  of  sale 
of  a  number  of  chests  of  tea,  supposed  to  be 
at  sen  on  their  passage,  when,  in  fact,  they 
had  arrived  and  were  in  the  customhouse, 
and  before  the  agent  of  the  vendee  demanded 
possession  of  them  they  were  attached  by  a 
creditor  of  the  vendor;  it  was  held  that  the 
goods  not  being  at  sea,  there  was  no  valid  de- 
livery before  the  attachment. 

3  Vessels  at  Sea.  — Southern  Bank  :■.  Wood, 
14  Ln.  Ann.  c;6i,  74  Am.  Dec.  446;  Putnam  v. 
Dutch,  H  Ma^s.  2K7  ;  Lamb  v.  Durant,  13  Mass. 
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title  as  may  be  in  the  possession  of  the  vendor,  will  be  deemed  sufficient  to 
pass  title  to  the  vendee. 

4.  When  Treated  as  a  Mortgage — a.  GENERALLY. — A  bill  of  sale,  although 
absolute  on  its  face,  if  taken  as  security  for  a  debt,  is  in  effect  a  chattel  mort- 
gage, and  as  to  the  immediate  parties  thereto  will  in  equity  be  treated  as  such.1 


54,  7  Am.  Dec.  31 ;  Gardner  v.  Howland,  2 
Pick.  (Mass.)  599;  Badlam  v.  Tucker,  1  Pick. 
(Mass.)  389,  11  Am.  Dec.  202;  Pratt  v.  Park- 
man,  24  Pick.  (Mass.)  42. 

A  complete  and  valid  transfer  may  be  made 
by  delivery  of  a  grand  bill  of  sale  and  other 
documents  relating  to  the  ship,  as  the  bill  of 
sale  with  the  document  accompanying  it  pre- 
sents such  proof  as  authorizes  the  purchaser  to 
take  actual  possession  as  soon  as  he  can,  and 
actual  delivery  of  the  possession  is  necessary 
only  when  it  is  possible,  as  where  the  ship  is 
in  the  custody  of  its  owner  at  the  time  of  the 
sale.  Southern  Bank  v.  Wood,  14  La.  Ann. 
561,  74  Am.  Dec.  446. 

The  delivery  of  a  bill  of  sale  of  a  ship  at  sea 
passes  the  title  to  the  vendee,  subject  only  to 
be  defeated  by  his  negligence  in  not  taking 
possession  of  her  within  a  reasonable  time 
after  her  return  to  port.  It  seems  that  negli- 
gence in  such  a  case  must  be  such  as  to  afford 
ground  for  the  presumption  of  fraud,  and  that 
should  the  vessel  arrive  at  another  port,  notice 
of  sale  forwarded  by  the  purchaser  to  the  cap- 
tain of  the  vessel  would  be  equivalent  to  tak- 
ing possession.  Brinley  v.  Spring,  7  Me.  241. 

In  Portland  Bank  v.  Stacey,  4  Mass.  661,  3 
Am.  Dec.  253,  it  is  held  that  a  bona  fide  con- 
veyance by  a  bill  of  sale  of  a  vessel  and  cargo 
abroad  at  the  time  is  valid  as  against  creditors, 
provided  the  vendee  takes  possession  thereof 
without  delay  upon  return  of  the  vessel.  See 
also  Mair  v.  Glennie,  4  M.  &  S.  240.  See  gen- 
erally the  title  Ships  and  Shipping. 

1.  When  BUI  of  Sale  Treated  as  a  Mortgage — 
United  States.— Pollard  v.  Saltonstall,  56  Fed. 
Rep.  861. 

Alabama. — Robinson  v.  Farrelly,  16  Ala. 
472;  English  v.  Lane,  1  Port.  (Ala.)  328; 
Parish  v.  Gates,  29  Ala.  254. 

Arkansas. — Scott  v.  Henry,  13  Ark.  112; 
Rogers  v.  Vaughan,  31  Ark.  62;  Johnson  v. 
Clark,  5  Ark.  321. 

California.  —  Smith  v.  49  &  56  Quartz 
Min.  Co.,  14  Cal.  242;  Moore  v.  Murdock,  26 
Cal.  514. 

Georgia.  —  Findley  v.  Deal,  69  Ga.  359; 
Stokes  v.  Hollis,  43  Ga.  262. 

Indiana. — Love  v.  Blair,  72  Ind.  281. 

Io-wa. — Votaw  v.  Diehl,  62  Iowa  676. 

Kansas. — Butts  v.  Privett,  36  Kan.  711. 

Kentucky. — Baldwin  v.  Crow,  86  Ky.  679. 

Louisiana. — Watson  v.  James,  15  La.  Ann. 
386. 

Maryland. — Clark  v.  Levering,  1  Md.  Ch. 
178;  Cochrane  v.  Price  (Md.  1887),  8  Atl. 
Rep.  361;  Booth  v.  Robinson,  55  Md.  419; 
Ing  v.  Brown,  3  Md.  Ch.  521 ;  Laeber  v. 
Langhor,  45  Md.  477. 

Massachusetts. — Homes  v.  Crane,  2  Pick. 
(Mass.)  607. 

Michigan. — Seligman  v.  Ten  Eyck  Estate, 
74  Mich.  525;  Marquette  First  Nat.  Bank  v. 
Weed,  89  Mich.  357. 


Minnesota. — St.  Paul  Title  Ins.,  etc.,  Co.  v. 
Berkey,  52  Minn.  497. 

Mississippi. — Mason  v.  Moody,  26  Miss. 
184. 

Nebraska. — Kemp  v.  Small,  32  Neb.  318. 
New  Jersey. — Cake  v.  Shull,  45  N.  J.  Eq. 
208;  Roddy  v.  Brick,  42  N.  J.  Eq.  218. 

New  York. — People  v.  Remington,  59 
Hun  (N.  Y.)  282,  affirmed  126  N.  Y.  654; 
Woodworth  v.  Hodgson,  56  Hun  (N.  Y.)  236; 
Smith  v.  Beattie,  31  N.  Y.  542;  Coe  v.  Cas- 
sidy,  72  N.  Y.  133,  affirming  6  Daly  (N.  Y.) 
242;  Barrow  v.  Paxton,  5  Johns.  (N.  Y.)  259, 
4  Am.  Dec.  354;  Marsh  v.  Lawrence,  4  Cow. 
(N.  Y.)  461  ;  Ricketts  v.  Wilson  (Supreme 
Ct.),  6  N.  Y.  St.  Rep.  508. 

Oregon. — Nicklin  v.  Betts  Spring  Co.,  11 
Oregon  406,  50  Am.  Rep.  477. 

South  Carolina. — Hattier  v.  Etinaud,  2 
Desaus.  (S.  Car.)  573. 

Tennessee. —  Wiison  v.  Carver,  4  Hayw. 
(Tenn.)  90. 

Texas.— Soell  v.  Hadden,  85  Tex.  182. 
Vermont. — Wood  v.  Dudley,  8  Vt.  430. 
Virginia. — Gold  v.  Marshall,  76  Va.  668; 
Dabney  v.  Green,  4  Hen.  &  M.  (Va.)  101,  4 
Am.  Dec.  503. 

Wisconsin. — Madison  First  Nat.  Bank  v. 
Damm,  63  Wis.  249;  Bertschy  v.  Sheboygan 
Bank,  89  Wis.  473. 

See  infra,  this  title,  Admissibility  of  Parol 
Evidence. 

A  bill  of  sale,  although  absolute  in  its  terms, 
will  be  considered  and  construed  as  a  mort- 
gage when  the  object  is  simply  to  secure  the 
payment  of  a  debt,  and  not  to  transfer  title 
absolutely  to  the  parties  to  whom  the  convey- 
ance is  made.  St.  Paul  Title  Ins.,  etc.,  Co. 
v .  Berkey,  52  Minn.  497. 

Where  it  appears  that  a  bill  of  sale  absolute 
on  its  face  has  been  given  to  secure  a  loan  of 
money,  it  must  be  treated  in  all  respects  as  a 
chattel  mortgage.  Madison  First  Nat.  Bank 
v.  Damm,  63  Wis.  249. 

A  simple  bill  of  sale  does  not  embody  the 
preliminaries  nor  the  essential  terms  of  a 
contract  in  such  a  way  as  to  exclude  parol 
evidence.  Picard  v.  McCormick,  11  Mich. 
68;  Seligman  v.  Ten  Eyck  Estate,  74  Mich. 
525. 

In  Booth  v.  Robinson,  55  Md.  419,  the  court, 
per  Alvey,  J.,  said  :  "  It  is  now  the  established 
doctrine  that  courts  of  equity  will  look  be- 
yond the  mere  form  and  terms  of  the  instru- 
ment to  the  real  transaction,  and  whenever 
the  real  transaction  is  shown  to  be  one  of  se- 
curity, and  not  of  sale,  the  court  will  treat  the 
matter  accordingly.  In  all  such  cases,  the 
equity  upon  which  the  court  acts  arises  from 
the  real  character  of  the  transaction,  and 
therefore  any  evidence,  whether  written  or 
oral,  tending  to  show  that  the  transaction  was 
really  one  of  security,  is  held  to  be  admissi- 
ble. This  is  allowed,  not  for  the  purpose  of 
562  Volume  IV. 


The  Instrument  and 


BILLS  OF  SALE. 


Its  Interpretation. 


But,  on  the  other  hand,  the  general  principle  is  that  where  the  transaction 
clearly  shows   that  the  entire  interest   in  property  is  conveyed  without 


contradicting  the  terms  of  the  deed  or  instru- 
ment, but  of  raising  an  equity  paramount  to 
the  mere  form  of  the  instrument.  Such  proof 
is  allowed  upon  the  same  principle  that  ex- 
trinsic proof  is  admitted  to  establish  a  result- 
ing trust  as  against  an  absolute  deed,  or  to 
show  that  the  deed  was  made  to  give  an 
undue  preference,  or  that  the  consideration 
upon  which  it  was  made  was  in  its  nature 
illegal." 

The  Test  by  Which  It  may  be  Determined 

whether  an  instrument  is  a  chattel  mortgage 
or  a  bill  of  sale  is  stated  by  Colt,  J.,  in  Pol- 
lard v.  Saltonstall,  56  Fed.  Rep.  861,  as  fol- 
lows :  "  A  test  of  a  legal  mortgage  of  personal 
property  is  where  the  instrument  is  one  of  sale 
with  a  condition,  expressed  or  implied,  that 
the  sale  is  to  be  defeated  by  the  debtor's  per- 
formance of  the  agreement;  and  the  general 
rule  is,  where  an  instrument  of  transfer  is 
given,  and  possession  is  not  taken  by  the 
creditor,  and  the  transaction  resolves  itself 
into  security  for  a  debt,  it  is  construed  to  be 
a  mortgage."  CitingCox\&rd  v.  Atlantic  Ins. 
Co.,  1  Pet.  (U.  S.)  446;  Smith  v.  Beattie,  31 
N.  Y.  542;  Barrow  v.  Paxton,  5  Johns.  (N. 
Y.)  258,  4  Am.  Dec.  3^4;  Langdon  v.  Buel,  9 
Wend.  (N.  Y.)  80;  Wilmerding  v.  Mitchell, 
4->  V  J.  L.  476. 

With  Power  of  Sale. — Where  a  bill  of  sale  of 
chattels  is  given  to  secure  a  debt,  the  seller 
remaining  in  possession,  the  buyer  being  em- 
powered to  sell  the  goods  if  the  debt  should 
not  be  paid,  it  is  in  legal  effect  a  chattel  mort- 
gage, with  a  power  of  sale.  Wellington  v. 
M  r.  v,  12  N.  Y.  Wkly.  Dig.  476. 

Illustrations  of  Instruments  Held  to  be  Mort 
gages. — In  Ross  v.  Ross,  21  Ala.  322,  an  in- 
strument in  writing  contained  the  following: 
"This  day  received  of  R.  two  hundred  and 
twenty  dollars,  for  the  payment  of  which,"  by 
a  Certain  time,  "  I  hereby  assign  over  to  said 
R  the  free  and  full  title  "  to  certain  property  ; 
it  w;o  held  to  be  a  mortgage  and  not  a  bill  of 
sale. 

In  flraham  v.  Mlinn,  3  Wyoming  746,  an  in- 
strument contained  the  following:  "Incase 
default  shall  be  made  in  the  payment  of  the  said 
principal  sum  of  money  hereby  intended  to  be 
secured,"  and  it  was  held  that  these  words 
clearly  established  the  fact  that  the  instru- 
ment was  intended  as  a  mortgage,  and  not  as 
an  absolute  sale. 

In  Smith  T* .  Pearson,  24  Ala.  355,  an  abso- 
lute bill  of  sale  of  personal  property  was 
decreed  to  stand  only  as  a  mortgage,  upon 
proof  that  the  vendor  was  upwards  of  seventy 
years  of  age,  infirm,  financially  embarrassed, 
In-  property  levied  upon  and  about  to  be  sold, 
and  that  if  the  vendee  took  advantage  of  all 
these  circumstances,  it  would  make  the  trans- 
action assume  the  form  of  an  absolute  sale  in- 
stead of  a  mortgage. 

Where  nn  instrument  purported  to  he  a  bill 
of  sale,  but  stated  that  it  was  given  as  secu- 
rity for  money  advanced,  reciting  a  consider- 
ation of  only  twelve  hundred  dollars,  but 
purporting  to  convey  articles  in  process  of 


manufacture  and  worth  three  thousand  dol- 
lars, it  was  construed  as  only  a  mortgage. 
Cooper  v.  Brock,  41  Mich.  488. 

Where  the  instrument  provides  that  the 
vendor  shall  have  a  certain  time  in  which  to 
redeem  by  paying  a  certain  amount,  the  instru- 
ment will  be  in  effect  a  mortgage.  Blodgett 
v.  Blodgett,  48  Vt.  32. 

An  instrument  in  the  form  of  a  bill  of  sale, 
with  the  provision  that  the  vendor  shall  well 
and  truly  pay  to  the  said  vendee  a  certain 
sum,  then  the  obligation  to  be  void,  is  in  effect 
a  mortgage.  Joyner  v.  Vincent,  4  Dev.  &  B. 
(N.  Car.)  512. 

Vendee's  Interest  may  be  Sold  on  Execution. — 
A  bill  of  sale  absolute  in  form,  but  with  an 
oral  defeasance,  so  that  it  is  in  fact  a  mort- 
gage, leaves  a  special  interest  in  the  vendee, 
which  may  be  the  subject  of  levy  and  sale  on 
execution.  Michelson  v.  Fowler,  27  Hun 
(N.  Y.)  159. 

Under  a  statute  (Mich.  How.  Stat.,  §  7682) 
which  provides  that  personal  property  pledged 
or  mortgaged  may  be  sold  on  execution,  sub- 
ject to  the  mortgagee's  interest,  it  is  held  that 
the  interest  of  the  vendee  in  property  trans- 
ferred as  security  may  be  sold.  Mueller  v. 
Provo,  80  Mich.  475,  20  Am.  St.  Rep.  525. 

Instrument  may  be  Foreclosed  by  Suit. — 
Where  an  absolute  bill  of  sale  is  in  fact  given 
to  secure  a  loan  of  money,  and  is  to  be  treated 
in  all  respects  like  a  chattel  mortgage,  and 
has  no  power  of  sale,  it  may  be  foreclosed  by 
suit.  Madison  First  Nat.  Bank  v.  Damm,  63 
Wis.  249. 

In  Blake  v.  Corbett,  120  N.  Y.  327,  the  de- 
fendant, being  indebted  to  the  plaintiff  upon  a 
certain  promissory  note,  executed  and  deliv- 
ered to  the  plaintiff  an  instrument  in  writing 
substantially  as  follows:  "  For  value  received, 
I  do  hereby  sell  and  assign  the  above-men- 
tioned and  described  books  to  A,  his  heirs  and 
assigns,  I  to  hold  and  retain  possession  of  the 
said  books  for  eight  months  from  this  sale  ;  and 
if  during  that  period  the  indebtedness  should 
be  paid  or  satisfied,  for  the  payment  of  which 
this  assignment  is  made  as  security,  then  this 
conveyance  shall  be  null  and  void."  It  was 
held  that  the  instrument  contained  all  the  es- 
sence of  a  chattel  mortgage,  and  that  an  action 
in  equity  would  lie  for  its  foreclosure  as  such. 

Injunction  to  Prevent  Vendee  Taking  Property. 
— Where  a  bill  of  sale  wi.s  in  effect  a  chattel 
mortgage,  and  there  was  a  separate  stipulation 
made  by  the  second  party  to  the  instrument  to 
leave  the  first  party  in  possession,  an  injunc- 
tion will  be  granted  to  prevent  the  second 
partv  from  takitig  possession  before  the  time 
limited.  Ford  v.  Ransom,  8  Abb.  Pr.  N.  S. 
(N.Y.  Super.  Ct.)4l6,  39  Mow.  Pr.  (N.YT429. 

Estoppel — Delay  of  Vendor  In  Denying  a  Bill  of 
8ale  as  Absolute — Where  n  bill  of  sale  abso- 
lute on  its  face  is  in  fact  a  mortgage,  n  delay 
on  the  part  of  the  vendor,  for  less  than  a  year, 
in  claiming  possession  of  the  property  from 
the  creditor,  will  not  e*tr>p  him  from  main- 
taining an  action  for  its  possession.    Soell  v. 

Madden,  85  Tex.  182. 
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reservation,  it  will  be  treated  as  an  absolute  sale.1 

instrument  with  No  Defeasance. — The  fact  that  an  instrument  contains  no 
defeasance  does  not  determine  its  character.  If  it  clearly  and  expressly 
appears  from  the  instrument  itself  that  it  is  given  as  security  for  an  alleged 
indebtedness,  this  fact  stamps  it  as  a  mortgage.2 

Verbal  Defeasance. — A  bill  of  sale  which  is  absolute  on  its  face,  but 
accompanied  by  an  oral  defeasance,  will  be  treated  as  a  chattel  mortgage 
between  the  parties  thereto,  and  also  as  to  third  persons  who  have  actual 
notice  of  the  defeasance,  or  any  knowledge  of  the  facts  sufficient  to  charge 
them  with  notice.3 

Separate  Written  Defeasance. — The  execution  of  a  defeasance  simultaneously 
with  a  bill  of  sale  absolute  on  its  face,  constitutes  them,  in  contemplation  of 
law,  one  entire  instrument,  to  the  same  extent  as  if  the  defeasance  had  been 
incorporated  in  the  instrument,  and  will  have  the  effect  of  making  the  instru- 
ment a  mortgage.4 

b.  As  TO  THIRD  PARTIES.— As  to  third  parties  with  notice  that  a  bill  of 
sale  absolute  on  its  face  is  given  to  secure  a  debt,  it  will  be  treated  as  a  mort- 
gage,6 but  as  to  innocent  third  parties  who  have  been  misled  by  the  form  of 


1.  Camp  v.  Thompson,  25  Minn.  175. 

2.  Where  Instrument  Contains  No  Defeasance. 

— Cooper  v.  Brock,  41  Mich.  488;  Weed  v. 
Mirick,  62  Mich.  414. 

The  mere  fact  that  an  instrument  does  not 
contain  terms  of  defeasance  cannot  be  at  all 
decisive  upon  the  question  whether  it  shall  be 
considered  a  mortgage  or  not.  If,  from  the 
entire  instrument,  either  standing  alone,  or 
read  in  the  light  of  the  surrounding  circum- 
stances, it  appears  to  have  been  given  as  a  se- 
curity, it  must  be  considered  as  a  mortgage, 
and  the  law  will  apply  thereto  the  rules  appli- 
cable to  mortgages.  Cooper  v.  Brock,  41 
Mich.  488. 

See  infra,  this  title,  Admissibility  of  Parol 
Evidence. 

3.  Verbal  Defeasance. — Omaha  Book  Co.  v. 
Sutherland,  10  Neb.  334;  Ewing  v.  Merkley, 
3  Utah  406.  See  also  English  v.  Lane,  1  Port. 
(Ala.)  328. 

A  bill  of  sale  of  personal  property  absolute 
on  its  face,  which  is  accompanied  by  an  agree- 
ment that  if  the  debt  for  which  it  was  given 
be  paid  within  a  stated  period  the  bill  of  sale 
shall  be  canceled,  is  in  effect  a  chattel  mort- 
gage.   Story  v.  Cordell,  13  Mont.  204. 

In  Gifford  v.  Ford,  5  Vt.  532,  a  bill  of  sale 
on  its  face  was  given  to  secure  an  indebted- 
ness. The  vendee  gave  his  receipt  to  the  vend- 
or for  the  goods,  and  promised  to  return 
them  any  time  after  one  year  on  demand,  and 
at  the  same  time  by  parol  agreement  it  was 
stipulated  that  the  bill  of  sale  should  be  void, 
and  that  title  to  the  goods  should  revest  in 
the  vendor,  if  the  indebtedness  was  paid  in  a 
year;  and  it  was  held  to  be  a  mortgage. 

See  infra,  this  title,  Admissibility  of  Parol 
Evidence. 

4.  Separate  Written  Defeasance. —  Davis  v. 
Hubbard,  38  Ala.  185;  Edrington  v.  Harper, 
3  J.  J.  Marsh.  (Ky.)  353,  20  Am.  Dec.  145; 
Bartels  v.  Harris,  4  Me.  146;  Taber  v.  Ham- 
lin, 97  Mass.  489,  93  Am.  Dec.  113;  Potter  v. 
Boston  Locomotive  Works,  12  Gray  (Mass.) 
154;  Carpenter  v.  Snelling,  97  Mass.  452; 
Williams  v.  Rorer,  7  Mo.  556;  Ford  v.  Ran- 


som, 39  How.  Pr.  (N.  Y.  Super.  Ct.)  429,  8 
Abb.  Pr.  N.  S.  (N.  Y.)  416. 

In  M'Dowell  v.  Hall,  2  Bibb  (Ky.)  610,  it 
is  held  that  an  absolute  bill  of  sale  in  the 
hands  of  the  vendee  and  a  conditional  defeas- 
ance and  stipulation  in  the  hands  of  the  vendor 
are  to  be  taken  together  as  one  contract. 

Where  A  gave  a  regular  bill  of  sale  of  cer- 
tain property  to  B,  in  consideration  of  two 
hundred  and  ten  dollars,  and  B  at  the  same 
time  gave  to  A  a  written  defeasance,  engaging, 
on  the  payment  of  the  two  hundred  and  ten 
dollars  to  him  by  A  in  fourteen  days,  to  return 
the  property  to  A,  it  was  held  that  this  was  a 
mortgage.  Brown  v.  Bement,  8  Johns.  (N. 
Y.)  96. 

Two  Instruments  Construed  Together. — Where 
a  bill  of  sale  was  executed,  and,  on  receiving 
the  property,  the  vendee  gave  a  written  re- 
ceipt for  the  same,  stating  what  he  was  to  do 
in  consideration  of  the  transfer,  it  was  held 
that  the  two  papers  should  be  construed  to- 
gether as  evidence  of  one  transaction.  Wood 
v.  Clark,  121  111.  359. 

In  Gomez  v.  Kamping,  4  Daly  (N.  Y.)  77, 
the  defendant  gave  to  the  plaintiff  an  unsigned 
bill  of  sale  of  personal  property,  and  at  the 
same  time  signed  a  receipt  stating  that  he  had 
received  the  goods  on  storage  for  the  plaintiff, 
and  it  was  held  that  the  two  instruments  were 
to  be  construed  together,  and  if  so  construed 
made  a  valid  sale,  as  the  receipt  was  an 
acknowledgment  of  the  consummation  of  the 
contract  of  sale,  and  that  the  defendant  re- 
tained the  goods  as  mere  bailee  for  the  plaintiff. 

B.  Wright  v.  Wright,  2  Litt.  (Ky.)  9; 
Omaha  Book  Co.  v.  Sutherland,  10  Neb.  334; 
Nicklin  v.  Betts  Spring  Co.,  11  Oregon  406, 
50  Am.  Rep.  477. 

In  the  case  last  cited,  the  court,  by  Lord,  J., 
said  :  "It  is  hardly  necessary  to  cite  authori- 
ties to  show  that  a  bill  of  sale  absolute  in  its 
terms  becomes  a  chattel  mortgage  upon  proof 
by  parol  that  it  was  made  to  secure  a  debt. 
It  is  the  nature  of  the  transaction  at  its 
inception  which  determines  the  character  of 
the  instrument.  If  it  be  in  form  a  bill  of 
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the  instrument,  with  the  honest  belief  that  it  was  indefeasible,  they  have  a 
right  to  insist  that  as  to  them  it  shall  be  what  upon  its  face  it  purports  to 
be,  and  be  enforced  as  such.1 

c.  Admissibility  of  Parol  Evidence — (i)  In  General. — Parol  evidence 
is  admissible  in  equity  for  the  purpose  of  showing  that  a  bill  of  sale  absolute 
on  its  face  was  really  intended  as  security  for  a  debt,  and  in  fact  is  a  mortgage.2 


sale,  but  the  transaction  was  intended  to  se- 
cure a  debt,  it  is  a  mortgage,  and  parol  evi- 
dence is  admissible  to  show  the  true  nature  of 
the  transaction  for  this  purpose.  And  it  is 
not  only  a  mortgage  between  the  parties  to  it, 
but  also  as  to  third  parties  who  are  affected 
with  notice." 

An  instrument  secretly  intended  to  be  a 
mortgage,  but  on  the  face  of  it  an  absolute  bill 
of  sale,  given  for  the  purpose  of  securing 
the  property  from  creditors,  will  be  construed 
as  an  absolute  bill  of  sale  against  the  maker 
and  all  persons  deriving  title  from  him  with 
knowledge  of  such  intention.  Wright  v. 
Wright,  2  Litt.  (Ky.)  9. 

1.  Morgan  v.  Shinn,  15  Wall.  (U.S.)  105; 
Henderson  v.  Mayhew,  2  Gill  (Md.)  393,  41 
Am.  Dec.  434;  Kemp  v.  Small,  32  Neb.  318. 

A  bill  of  sale  absolute  upon  its  face  cannot, 
as  against  creditors  of  the  apparent  vendor, 
be  shown  to  be  a  mortgage  by  reason  of  a 
secret  understanding  or  agreement  between 
the  immediate  parties  thereto.  State  v.  Bell, 
2  Mo.  App.  102;  State  v.  Koch,  40  Mo.  App. 
635;  Link  v.  Harrington,  41  Mo.  App.  635. 

Thus,  where  a  person  obtained  an  absolute 
bill  of  sale  of  a  vessel,  and  procured  supplies 
for  it  from  those  who,  relying  on  such  instru- 
ment, regarded  him  as  owner,  it  was  held  that 
he  could  not  show  as  to  them  that  the  instru- 
ment was  in  fact  a  mortgage  as  between  the 
parties  thereto.  Henderson  v.  Mayhew,  2 
Gill  (Md.)  393,  41  Am.  Dec.  434. 

Third  Party  may  Show  Instrument  to  Be  a  Mort 
gage — In  Caswell  v.  Keith,  12  Gray  (Mass.) 
351,  it  is  held  that  a  sheriff  who  has  made 
a  levy  may  show  that  a  bill  of  sale  is  in  fact  a 
mortgage  and  security  for  money. 

In  Rockwell  v.  Humphrey,  57  Wis.  410, 
there  was  a  contest  between  the  vendee  in 
what  was  claimed  to  be  a  bill  of  sale,  and  a  sub- 
sequent mortgagee,  and  it  was  held  that  the 
latter  could  show  that  the  instrument  was  a 
mortgage  and  should  have  been  filed  as  such. 

A  person  having  a  subsequent  lien  upon 
property  may  show  a  bill  of  sale  to  be  a  mort- 
gage. Manufacturers'  Bank  v.  Rugee,  59 
Wis.  221. 

Hut  see  The  Ocean,  1  Sprague  (U.  S.)  535, 
where  it  is  held  that  if  a  bill  of  sale  of  a 
vessel  is  absolute  on  its  face,  but  by  a  collateral 
agreement  between  the  parties  is  defeasible 
upon  certain  conditions,  third  persons  cannot 
avail  themselves  of  such  conditions  to  defeat 
the  title  of  the  grantee. 

a  Parol  Evidence  Admissible—  United  States, 
—Morgan  v.  Shinn,  i=;  Wall.  (U.  S.)  105. 

Alabama. — English  v.  Lane,  1  Port.  (Ala.) 
32M;  Hudson  v.  label),  5  Stew.  &  P.  (Ala.)  67  ; 
Parish  v.  Gates,  29  Ala.  254;  Sewell  v.  Price, 
32  Ala.  97. 

Arkansas. — Nattln  v.  Riley,  54  Ark.  30. 


Illinois. — National  Ins.  Co.  v.  Webster,  83 
111.  470. 

Indiana.  —  Hayworth  v.  Worthington,  5 
Blackf.  (Ind.)  361,  35  Am.  Dec.  126. 

Iowa. — McAnnulty  v.  Seick,  59  Iowa  586. 

Kansas. — Butts  v.  Privett,  36  Kan.  711. 

Kentucky. — Blanchard  v.  Kenton,  4  Bibb 
(Ky.)  451;  Lindley  v.  Sharp,  7  T.  B.  Mon. 
(Ky.)  252;  Ward  v.  Deering,  2  T.  B.  Mon. 
(Ky.)  9.  Compare  Marshall  v.  Cox,  7  J.  J. 
Marsh.  (Ky.)  133;  Thompson  v.  Patton,  5 
Litt.  (Ky.)  74,  15  Am.  Dec.  44. 

Louisiana. — Watson  v.  James,  15  La.  Ann. 
386. 

Maryland. — Cochrane  v.  Price  (Md.  1887), 
8  Atl.  Rep.  361  ;  Booth  v.  Robinson,  55  Md. 
419;  Farrell  v.  Bean,  10  Md.  217. 

Michigan. — Seligman  v.  Ten  Eyck  Estate, 
74  Mich.  525. 

Mississippi. — Carter  v.  Burris,  10  Smed.  & 
M.  (Miss. )  527  ;  Vasser  v.  Vasser,  23  Miss.  378. 

Missouri. — King  v.  Greaves,  51  Mo.  App. 
534;  Zittlosen  Tent  Co.  v.  Exchange  Bank,  57 
Mo.  App.  19. 

Nebraska. — Musser  v.  King,  40  Neb.  892. 

New  Jersey. — Cake  v.  Shull,  45  N.  J.  Eq. 
208. 

Oregon. — Nicklin  v.  Betts  Spring  Co.,  it 
Oregon  406,  50  Am.  Rep.  477. 

Texas. — Fowler  v.  Stoneum,  11  Tex.  478, 
62  Am.  Dec.  490. 

Virginia. — Ross  v.  Norvell,  1  Wash.  (Va.) 
14,  1  Am.  Dec.  422. 

Washington. — Voorhies  v.  Hennessy,  7 
Wash.  243. 

Wisconsin. — Manufacturers'  Bank  v.  Rugee, 
59  Wis.  221 ;  Musgat  v.  Pumpelly,  46  Wis. 
660. 

A  Contrary  Doctrine  obtains  in  Massachusetts, 
and  it  is  held  that  oral  evidence  is  inadmissible 
to  show  that  a  formal  bill  of  sale  of  personal 
property  acknowledging  the  receipt  of  the 
consideration  therein  named  was  given  as 
security  for  a  loan  of  the  amount  of  the  con- 
sideration. Philbrook  v.  Eaton,  134  Mass. 
398;  Pennock  v.  McCormick,  120  Mass.  275; 
Harper  v.  Ross,  10  Allen  (Mass.)  332. 

In  Pennock  v.  McCormick,  120  Mass.  275, 
the  court,  per  Devens,  J.,  said:  "As  between 
the  parties  to  the  absolute  formal  bill  of  sale, 
it  could  not  be  shown,  bv  proof  of  a  parol  de- 
feasance, that  the  conveyance  was  a  mortgage. 
*  *  *  Evidence  of  a  secret  agreement  between 
the  parties,  and  conduct  by  them  inconsistent 
with  such  a  sale,  was  competent  for  the  pur- 
pose of  showing  that  the  bill  of  sale  was  pre- 
tense and  a  fraud,  intended  merely  to  deceive 
creditors,  or  those  who  might  deal  with  the 
parties,  as  to  (lie  goods,  and  not  to  express  a 
real  transaction." 

But,  however,  under  this  rule,  where  the 
writing  is  a  mere  bill  of  parcels,  the  evidence 
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Not  Admissible  to  Contradict  Instrument. — Such  evidence  is  admissible,  not  for  the 
purpose  of  contradicting  the  terms  of  the  instrument,  but  of  raising  an 
equity  paramount  to  its  mere  form.1 

Same  Principle  as  in  the  Case  of  an  Absolute  Deed. — This  proof  is  allowed  upon  the 
same  principle  that  extrinsic  evidence  is  admitted  to  establish  a  resulting 
trust  against  an  absolute  deed.2 

(2)  Degree  of  Proof  Required. — To  prove  that  a  bill  of  sale  absolute  on  its 


will  be  admissible,  as  the  rule  that  parol 
evidence  is  inadmissible  to  vary  or  control  a 
written  contract  is  held  inapplicable  to  such 
a  paper,  because  a  bill  of  parcels  is  an  informal 
document,  and  not  used  or  designed  to  set 
out  the  terms  and  conditions  of  a  contract  of 
bargain  and  sale.  Harper  v.  Ross,  10  Allen 
(Mass.)  332;  Hazard  v.  Loring,  10  Cush. 
(Mass.)  267;  Hildreth  v.  O'Brien,  10  Allen 
(Mass.)  104;  Grant  v.  Frost,  80  Me.  202. 

In  Georgia,  by  statute  (Code,  §  3809),  it  is 
provided  that  a  bill  of  sale  absolute  on  its 
face,  and  accompanied  by  possession  of  the 
property,  shall  not  be  proved  at  the  instance 
of  the  parties,  by  parol  evidence,  to  be  a 
mortgage  only,  unless  fraud  in  its  procure- 
ment is  the  issue  to  be  tried.  See  Greer  v. 
Caldwell,  14  Ga.  207,  58  Am.  Dec.  553;  Hen- 
derson v.  Touchstone,  22  Ga.  3. 

Admissibility  of  Parol  Evidence  at  Law. — '  'The 
weight  of  reason,  in  our  opinion,  is  in  favor 
of  the  rule  that  parol  evidence  is  admissible 
in  an  action  at  law,  as  well  as  in  equity,  to 
show  that  a  bill  of  sale  absolute  upon  its  face 
was  intended  as  a  mortgage."  The  court,/*'/' 
Day,  J.,  in  Mc Annuity  v.  Seick,  59  Iowa  586. 
To  the  same  effect,  see  Jackson  v.  Lodge,  36 
Cal.  28;  Cunningham  v.  Hawkins,  27  Cal. 
603 ;  Fuller  v.  Parrish,  3  Mich.  211.  The  con- 
trary is  held,  however,  in  Grant  v.  Frost,  80 
Me.  202;  Bryant  v.  Crosby,  36  Me.  563,  58 
Am.  Dec.  767;  Philbrook  v.  Eaton,  134  Mass. 
400;  Pennock  v.  McCormick,  120  Mass.  277; 
Harper  v.  Ross,  10  Allen  (Mass.)  332. 

Parol  Evidence — Why  Admitted. — The  ground 
on  which  a  court  of  equity  admits  parol  evi- 
dence to  show  a  conveyance  absolute  on  its 
face  to  be  a  mortgage,  or  to  have  been  executed 
upon  certain  parol  conditions  or  trusts,  is  that 
it  would  be  a  fraud  to  allow  the  grantee  to  hold 
the  property  discharged  of  the  conditions  or 
trusts  which,  by  his  consent,  were  attached  to 
the  conveyance,  and  which  he  agreed  to  fulfil. 
Sewell  v.  Price,  32  Ala.  97. 

Between  Debtor  and  Attaching  Creditors — Pa- 
rol evidence  is  not  admissible,  as  between  a 
debtor  and  attaching  creditors,  to  show  that  an 
absolute  bill  of  sale  given  by  the  debtor  to  a 
third  person  was  in  fact  given  as  security  for 
an  indebtedness.  State  v.  Koch,  40  Mo.  App. 
635;  State  v.  Bell,  2  Mo.  App.  102;  Link  v. 
Harrington,  41  Mo.  App.  635. 

A  Bill  of  Sale,  when  a  Complete  Contract,  can- 
not be  Varied  by  Parol  Evidence  tending  to  show 
it  to  be  a  mortgage.  Thus,  where  the  owner 
of  personal  property,  to  secure  his  indebted- 
ness, executed  to  his  creditor  a  mortgage 
thereon,  and  subsequently  gave  to  him  a  bill 
of  sale,  which  latter  instrument  contained  abso- 
lute words  of  conveyance,  and  by  which  a  defi- 
nite consideration  was  agreed  to  be  paid  for 


the  property  mentioned  therein,  with  the  fur- 
ther provision  that  the  said  consideration 
should  "apply  on  the  amount  due  on  said  mort- 
gage," it  was  held  that  it  was  not  competent 
for  the  creditor  who  had  accepted  such  bill 
of  sale,  to  offer  parol  evidence  to  prove  that 
prior  to  and  at  the  time  of  drawing  the  bill 
of  sale,  the  debtor  refused  to  make  an  abso- 
lute disposition  of  the  property,  and  that  such 
was  not  the  intention  of  the  bill  of  sale,  and 
that  the  bill  of  sale  was  given  simply  to  se- 
cure the  indebtedness,  and  that  the  debtor 
was  to  have  the  full  benefit  of  the  proceeds  of 
the  sale  of  the  property  when  made,  after  pay- 
ing his  debts  and  the  expenses  of  marketing; 
such  an  instrument  being  more  than  a  mere  as- 
signment, and  constituting  a  written  contract 
within  the  rule  which  prohibits  parol  evi- 
dence to  explain,  vary,  and  contradict  such 
contract.  Thomas  v.  Scutt,  52  Hun  (N.  Y.) 
343,  affirmed  127  N.  Y.  133,  following  Marsh 
v.  McNair,  99  N.  Y.  179. 

The  Word  "  Security  "  on  the  face  of  a  bill  of 
sale  will  be  indicative  of  a  mortgage.  Coty 
v.  Barnes,  20  Vt.  78;  Blodgett  v.  Blodgett,  48 
Vt.  32. 

Thus  a  bill  of  sale  which  provides  that  it 
was  given  to  secure  a  note,  and  that,  in  case 
the  note  is  paid  when  due,  the  instrument 
shall  be  void,  otherwise  the  title  to  the  property 
shall  be  absolute  in  the  vendee,  may  be  con- 
strued as  a  chattel  mortgage.  Soell  v.  Had- 
den,  85  Tex.  182. 

An  Obligation  to  Repurchase,  or  any  other 
duty  resting  on  the  vendor,  by  the  perform- 
ance of  which  the  property  is  to  revert  to  him, 
will  ordinarily  be  conclusive  evidence  of  a 
mortgage.  On  the  other  hand,  the  absence  of 
such  obligation  or  duty,  either  express  or  im- 
plied, will  be  indicative  of  a  sale.  Cake  v. 
Shull,  45  N.  J.  Eq.  208. 

Sale  of  Property  by  Vendee. — In  a  contro- 
versy between  a  vendor  and  a  vendee  regarding 
a  bill  of  sale  of  personal  property,  the  former 
contended  that  he  made  an  absolute  sale  of 
the  property  to  the  latter,  who  claimed  that 
he  accepted  the  bill  of  sale  as  a  chattel  mort- 
gage, or  security  only;  and  it  was  held  that  it 
was  competent  to  show,  to  support  the  con- 
tention of  the  vendor,  that  the  vendee  had 
sold  the  property  or  a  part  thereof  as  his  own. 
Eby  v.  Winters,  51  Kan.  777. 

1.  Cochrane  v.  Price  (Md.  18S7),  8  Atl.  Rep. 
361 ;  Booth  v.  Robinson,  55  Md.  419. 

2.  National  Ins.  Co.  v.  Webster,  83  111.  470; 
Seavy  v.  Walker,  108  Ind.  78;  Mc  Annuity  v. 
Seick,  59  Iowa  <;86;  Cochrane  v.  Price  (Md. 
1887),  8  Atl.  Rep.  361;  Booth  v.  Robinson, 
55  Md.  419;  Omaha  Book  Co.  v.  Sutherland, 
10  Neb.  334;  Manufacturers'  Bank  v.  Rugee, 
59  Wis.  221. 
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face  was  intended  as  a  mortgage,  there  should,  in  the  absence  of  fraud  and 
imposition,  be  clear  and  decisive  evidence  that  such  was  the  intention  of  the 
parties ; 1  and  it  has  been  held  that  such  intention  must  be  established  by 


1.  Degree  of  Proof  Required  —  Alabama. — 
Sewell  v.  Price,  32  Ala.  97  ;  Brantley  v.  West, 
27  Ala.  542. 

Arkansas. — Trieber  v.  Andrews,  31  Ark. 
163;  Williams  v.  Cheatham,  19  Ark.  278. 

Illinois. — Purington  v.  Akhurst,  74  111.  490; 
Whittemore  v.  Fisher,  132  111.  243;  Bentley 
v.  O'Bryan,  111  111.  53. 

New  Jersey.— Cute  v.  Shull,  45  N.  J.  Eq. 
208. 

Tennessee.  —  Scott  v.  Britton,  2  Yerg. 
(Tenn.)  215. 

In  Brantley  v.  West,  27  Ala.  542,  the  court, 
by  Chilton,  C.  J.,  said  :  "  When  a  party  prays 
relief  in  the  very  face  of  a  written  contract, 
upon  the  ground  that  such  writing  does  not 
truly  speak  the  meaning  and  intention  and  true 
agreement  designed  to  be  entered  into  between 
them,  he  must  clearly  bring  himself  within 
the  exception  to  the  general  rule  which  gives 
the  preference  to  written  over  parol  evidence. 
He  must  establish,  by  clear  and  convincing 
proof,  that  the  instrument,  although  absolute 
upon  its  face,  was  designed  as  a  security 
merely.  It  is  not  sufficient  to  raise  a  suspi- 
cion or  doubt  as  to  whether  the  instrument 
which  the  parties  have  adopted  as  the  evi- 
dence of  their  agreement  correctly  states  the 
contract.  The  court  must  be  satisfied  by  at 
least  a  clear  preponderance  of  proof  that  a 
mortgage,  and  not  an  absolute  sale,  was  in- 
tended." 

While  the  true  character  of  a  bill  of  sale 
may  be  shown  by  parol,  yet  where  the  parties 
have  deliberately  given  an  instrument  with  all 
the  forms  of  a  sale,  slight,  indefinite,  or  un- 
satisfactory evidence  will  not  be  permitted  to 
change  its  character,  but  that  can  be  done  only 
by  proof  which  clearly  shows  that  the  intention 
of  the  parties  was  that  the  transaction  should 
be  a  mortgage  and  not  a  sale.  Whittemore 
v.  Fisher,  132  111.  243;  Bentley  v.  O'Bryan, 
in  111.  53. 

It  must  appear  not  only  that  the  grantor 
intended  and  considered  the  instrument  as  a 
mortgage,  but  that  the  grantee  intended  and 
accepted  it  as  a  mortgage.  Sewell  v.  Price, 
33  Ala.  97. 

In  Trials  before  a  Chancellor,  where  it  is 
sought  by  parol  evidence  to  convert  a  bill  of 
sale  absolute  on  its  face  into  a  mortgage,  the 
rule  prevails  that  "  the  proof  should  be  clear, 
satisfactory,  and  conclusive,"  yet,  when  the 
questions  of  fact  are  submitted  to  a  jury,  they 
are  to  be  determined  by  a  simple  preponder- 
ance of  evidence.  McAnnulty  v.  Seick,  59 
Iowa  586. 

The  Presumption  la  that  the  instrument  is 
what  on  its  face  it  purports  to  be.  Seligman 
v.  Ten  Eyck  Estate,  74  Mich.  530;  Cake  v. 
Shull,  45  N.  J.  Eq.  308. 

In  Cake  v.  Shull,  45  N.  J.  Eq.  20ft,  it  is  held 
that  to  warrant  a  decree  that  a  hill  of  sale  ab- 
solute on  its  face  was  intended  as  a  mortgage 
only,  the  parol  evidence  must  be  clear,  un- 
equivocal, and  convincing,  or  the  presumption 


that  the  instrument  is  what  it  purports  to  be 
must  prevail. 

Where,  at  the  time  of  the  execution  of  a  bill 
of  sale  by  a  debtor  to  his  creditors,  the  uncon- 
tradicted proof  shows  that  there  was  no  defea- 
sance clause  or  reservation  as  to  the  property 
or  proceeds  by  the  debtor,  the  presumption 
that  the  instrument  is  a  bill  of  sale,  and  not  a 
chattel  mortgage,  is  not  overcome  by  testi- 
mony that  the  purchaser  admitted  that  if  he 
sold  the  property  for  more  than  enough  to 
pay  the  amount  of  the  indebtedness,  he  would 
pay  the  surplus  to  his  vendor;  nor  by  evidence 
showing  that  after  the  execution  of  the  bill 
of  sale,  the  vendee  took  a  mortgage  on  other 
property  of  the  vendor,  as  security  for  any 
deficit  remaining  after  the  application  to  his 
debt  of  the  proceeds  of  the  property  covered 
by  the  bill  of  sale,  or  that  at  another  time  he 
endeavored  to  secure  from  the  vendor  pay- 
ments in  reduction  of  the  amount  of  the  in- 
debtedness. Hammer  v.  O'Loughlin,  8  Wash. 
393- 

In  the  Case  of  a  Deed  Absolute  it  seems  that  a 
greater  amount  and  strictness  of  proof  is  re- 
quired to  declare  it  a  mortgage  than  in  the 
case  of  a  bill  of  sale.  Seligman  v.  Ten  Eyck 
Estate,  74  Mich.  525. 

Relation  of  Debtor  and  Creditor  must  Appear. 
— The  existence  of  a  debt  is  one  of  the  tests. 
McNamara  v.  Culver,  22  Kan.  661  ;  McMil- 
lan v.  Bissell,  63  Mich.  66.  And  it  is  a  material 
question  of  fact  as  to  whether  the  intention  of 
the  parties  was  that  the  bill  of  sale  was  given 
as  security  for  a  debt,  Cochrane  v.  Price 
(Md.  1887),  8  Atl.  Rep.  361  ;  as  the  actual  in- 
tention of  the  parties  governs,  Cake  v.  Shull, 
45  N.  J.Eq.  208. 

When  a  Question  of  Fact. — Whether  a  bill  of 
sale  absolute  on  its  face  is  a  mortgage  is  a 
question  of  intention  or  design  of  the  parties 
thereto,  and  where  the  facts  are  in  dispute  it 
should  be  left  to  the  jury.  King  v.  Greaves, 
51  Mo.  App.  534;  McMillan  v.  Larned,  41 
Mich.  521;  Goodwin  v.  Kelly,  42  Barb.  (N. 
Y.)  194. 

Burden  of  Proof  to  Show  BUI  of  Sale  to  Be  In 
Fact  a  Mortgage. — In  an  action  brought  to  re- 
cover personal  property,  the  defendant  si  t  up 
a  bill  of  sale  from  the  plaintiff  to  him  of  the 
property,  containing  a  condition  that  the 
plaintiff  should  pay  costs  in  certain  actions 
for  which  the  defendant  had  become  the 
plaintiff's  surety.  The  plaintiff  denied  the 
giving  of  the  hill  of  sale,  and  it  was  held  that 
the  bill  of  side  and  its  consideration  having 
been  shown,  the  burden  of  proof  was  on  the 
plaintiff  to  show  his  right  to  repossession  of 
the  property.     Horn  v.  Reitler,  12  Colo.  310. 

Evidence  Establishing  Bill  of  Sale  a  Mortgage. 
— A  contract  unsigned,  hut  containing  a  col- 
lateral agreement  made  at  the  time  of  the 
execution  of  the  hill  of  sale,  although  pre- 
pared by  a  party,  and  executed  by  neither 
party  as  a  hill  of  sale,  is  admissible  in  cvi- 
ilence  in  an  action  to  show  that  the  hill  of  sale 
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more  than  a  fair  preponderance  of  evidence.1 

In  Doubtful  Cases  the  courts  will  construe  a  sale  to  be  a  mortgage,  as  such- 
construction  will  be  most  apt  to  attain  the  ends  of  justice.2 

5.  Warranty  cannot  be  Shown  by  Parol  Evidence. — Parol  evidence  is  inad- 
missible to  establish  an  oral  warranty,  preceding  or  accompanying  the  exe- 
cution of  a  bill  of  sale,  and  differing  from  or  not  inserted  in  it.3    This  rule  is 


is  in  fact  a  mortgage,  for  the  purpose  of  show- 
ing what  the  real  contract  between  the  parties 
was.    Purington  v.  Akhurst,  74  111.  490. 

The  Admission  by  a  Vendee  that  a  bill  of  sale 
absolute  on  its  face,  of  property  held  by  him, 
was  absolute,  but  that  the  vendor  was  to  have 
the  property  when  he  paid  the  vendee  the 
amount  due  him,  coupled  with  the  fact  that 
the  vendee  did  not  take  possession  of  the 
property  until  two  years  after  the  date  of 
the  instrument,  and  that  the  vendor  paid  the 
vendee  a  part  of  the  sum  due  him  after  the  ex- 
ecution of  the  instrument,  was  held  sufficient 
to  show  that  such  bill  of  sale  was  a  mere 
mortgage  for  the  payment  of  money  due  by 
the  vendor  to  the  vendee.  Carter  v.  Burris, 
10  Smed.  &  M.  (Miss.)  527. 

Stipulation  for  Redemption. — A  stipulation  in 
a  bill  of  sale  for  the  redemption  of  the  prop- 
erty by  the  vendor  within  a  certain  time,  and 
that  if  the  property  perishes  during  the  time, 
it  shall  be  the  vendor's  loss,  authorizes  the 
conclusion  that  the  transaction  is  in  fact  only 
a  mortgage,  unless  the  vendee  on  whom  the 
burden  of  proof  lies  shows  the  contrary.  Per- 
kins v.  Drye,  3  Dana  (Ky.)  170. 

Evidence  Insufficient  to  Show  Transaction  a 
Mortgage. — Where  the  vendee  in  a  bill  of  sale 
testified  that  the  transaction  was  a  mortgage, 
and  the  vendor  testified  that  it  was  an  absolute 
sale,  and  it  was  disclosed  by  the  evidence  that 
upon  the  goods  being  attached  by  creditors  of 
the  vendor,  the  vendee  stated  that  he  was  the 
absolute  owner,  and  also  exercised  exclusive 
control  over  them,  it  was  held  that  the  trans- 
action was  a  sale.  Bodman  v.  Fisher  (Ky. 
1891),  15  S.  W.  Rep.  8. 

Filing  Instrument  as  Evidence  of  Absolute 
Conveyance.  —  Where  an  action  was  brought 
by  a  person  claiming  personal  property  under 
a  bill  of  sale  absolute  on  its  face,  against  a 
creditor  of  the  vendor,  it  was  proper  to  submit 
to  the  jury  that  the  vendee  filed  the  bill  of 
sale  in  the  proper  office,  as  evidence  bearing 
upon  the  claim  made  by  him  that  the  transfer 
was  absolute,  and  not  by  way  of  security. 
Wessels  v.  Beeman,  87  Mich.  481. 

1.  Some  authorities  hold  that  there  must  be 
more  than  a  fair  preponderance  of  evidence. 
Voorhies  v.  Hennessy,  7  Wash.  243. 

But  in  McAnnulty  v.  Seick,  59  Iowa  586,  it 
is  held  that  in  trials  before  a  jury  a  simple 
preponderance  of  evidence  is  sufficient. 

In  Voorhies  v.  Hennessy,  7  Wash.  243,  the 
court,  by  Stiles,  J.,  said:  "The  solemnity  of 
a  writing  is  not  to  be  overcome  by  a  mere  pre- 
ponderance of  evidence.  The  writing  itself 
stands  as  the  clearly  stated  and  deliberately 
ascertained  intention  of  the  parties,  which 
must  be  enforced  unless,  it  is  shown  by  clear, 
positive,  and  convincing  evidence  that  the 
mutual  intention  was  something  else,  and 
that  it  was  with  such  different  intention  under- 


stood by  both  parties  that  the  instrument  was 
delivered  and  accepted.  This  is  the  rule  in 
equity  where  cases  of  this  kind  are  most  fre- 
quently heard ;  and  when  submitted  to  a  jury 
the  same  rule  applies."  Citing  Cadman  v. 
Peter,  118  U.  S.  73;  Sewell  v.  Price,  32  Ala. 
97;  Perots.  Cooper,  17  Colo.  80;  Purington- 
v.  Akhurst,  74  111.  490;  McCormick  v.  Hern- 
don,  67  Wis.  648. 

2.  In  Doubtful  Cases  Court  will  Construe  Sale 
a  Mortgage. — Flagg  v.  Mann,  2  Sumn.  (U.  S.) 
486;  Turnipseed  v.  Cunningham,  16  Ala.  501, 
50  Am.  Dec.  190;  Scott  v.  Henry,  13  Ark. 
112;  Secrest  v.  Turner,  2  J.  J.  Marsh.  (Ky.) 
472;  Honore  v.  Hutchings,  8  Bush  (Ky.)  687; 
Roddy  v.  Brick,  42  N.  J.  Eq.  218;  Musgat 
v.  Pumpelly,  46  Wis.  660;  Sayward  v.  Nunan,. 
6  Wash.  87. 

3.  Warranty  cannot  be  Established  by  Parol. 
— Buchtel  v.  Mason  Lumber  Co.,  1  Flip.  (U.. 
S.)  640,  23  Int.  Rev.  Rec.  120;  Bush  v.  Brad- 
ford, 15  Ala.  317;  Filkins  v,  Whyland,  24  N. 
Y.  338,  affirming  2\  Barb.  (N.  Y.)  379;  Van- 
Ostrand  v.  Reed,  1  Wend.  (N.  Y.)  424; 
Thomas  v.  Scutt,  127  N.  Y.  133,  affirming 
52  Hun  (N.  Y.)  343;  Eighmie  v.  Taylor,  98- 
N.  Y.  288;  Mumford  v.  M'Pherson,  1  Johns. 
(N.  Y.)  414,  3  Am.  Dec.  339;  Sparks  v.  Mes- 
sick,  65  N.  Car.  440;  Pender  v.  Fobes,  1  Dev_ 
&  B.  L.  (N.  Car.)  250. 

See  the  titles  Parol  Evidence;  War- 
ranty; Implied  Warranty. 

Parol  Evidence  to  Rebut  an  Implied  Warranty. 
— Where  a  vendor  of  chattels  in  his  posses- 
sion gives  a  written  bill  of  sale  containing  no> 
covenant  of  warranty,  there  is  an  implied  war- 
ranty of  title  the  same  as  though  the  sale  were- 
made  by  parol,  and  likewise  this  warranty- 
arising  by  implication  may  be  rebutted  by- 
parol  evidence.  Miller  v.  Van  Tassel,  24Cal. 
458. 

And  in  Miller  v.  Gaither,  3  Bush  (Ky.) 
152,  it  is  held  that  oral  evidence  of  facts  tend- 
ing to  establish  a  warranty  implied,  not  in- 
consistent with  a  bill  of  sale,  which  merely 
transfers  the  title,  is  admissible. 

What  Constitutes  a  Warranty  in  a  Bill  of  Sale. 
— An  affirmation  of  the  soundness  or  quality 
of  a  thing  sold,  if  contained  in  a  bill  of  sale, 
constitutes  a  warranty.  Lamme  v.  Gregg,  1 
Mete.  (Ky.)  444,  71  Am.  Dec.  489. 

Thus  an  affirmation  in  a  bill  of  sale  that  a 
jack  is  a.  sure  foal  getter  imports  a  covenant 
of  warranty  that  it  is  so.  Dickens  v.  Williams, 
2  B.  Mon.  (Ky.)  374;  Lamme  v.  Gregg,  1 
Mete.  (Ky.)  444,  71  Am.  Dec.  489. 

But  a  mere  description  in  a  bill  of  sale  of 
the  articles  sold  as  "certain  lots  of  boards  and 
dimension  stuff  now  at  and  about  the  mills  at 
A."  does  not  amount  to  a  warranty  that  the 
articles  are  merchantable.  Whitman  v.  Freese„ 
23  Me.  212.  See  the  titles  Implied  War* 
ranty;  Warranty. 
568  Volume  LV. 


Registration. 


BILLS  OF  SALE. 


In  Genera.'. 


based  upon  the  principle  that  where  a  contract  is  consummated  by  writing, 
the  presumption  of  law  is  that  the  written  instrument  contains  the  whole 
of  it.1 

When  Instrument  a  Receipt. — But  where  the  instrument  is  a  mere  receipt, 
acknowledging  payment  of  the  purchase-money,  and  not  intended  by  the 
parties  as  an  embodiment  of  the  contract  of  sale,  parol  evidence  is  admissible 
to  prove  a  contemporaneous  oral  warranty.2 

III.  REGISTRATION — 1.  In  General. — In  some  jurisdictions  there  are  statu- 
tory provisions  for  the  registration  of  bills  of  sale,  which  provide  generally  that 
in  case  the  instrument  is  not  duly  executed  and  recorded,  it  shall  be  void  as  to 
creditors  and  subsequent  purchasers  without  notice,  unless  there  is  an  actual 
and  continued  change  of  possession  of  the  property  conveyed.3 


1.  Filkins  V.  Whyland,  24  N.  Y.  338,  affirm- 
ing 2\  Barb.  (N.  Y.)  379;  Eighmie  v.  Taylor, 
98  N.  Y.  288.  See  the  titles  Contracts  ;  Pa- 
rol Evidence. 

2.  Allen  v.  Pink,  4  M.  &  W.  140;  Filkins  v. 
Whyland,  24  N.  Y.  338,  affirming  24.  Barb.  (N. 
Y)  379;  Thomas  v.  Scutt,  127  N.  Y.  133,  af- 
firming 52  Hun  (N.  Y.)  343;  Koop  v.  Handy, 
41  Barb.  (N.  Y.)  454.  See  the  titles  Parol 
Evidence;  Receipts. 

In  Allen  v.  Pink,  4  M.  &  W.  140,  the  de- 
fendant gave  a  verbal  warranty  of  a  horse, 
which  the  plaintiff  thereupon  bought  and 
paid  for,  and  the  defendant  then  gave  the  fol- 
lowing memorandum  :  "  Bought  of  A.  [the  de- 
fendant] a  horse"  for  a  sum  stated;  (signed) 
"A.;"  and  it  was  held  that  parol  evidence 
might  be  given  of  the  warranty.  And  in 
Hersom  v.  Henderson,  21  N.  H.  224,  53  Am. 
Dec.  185,  where  a  similar  receipt  was  executed 
by  the  defendant,  parol  evidence  was  held  to 
be  admissible. 

In  Filkins  v.  Whyland,  24  Barb.  (N.  Y.) 
379,  affirmed  24  N.  Y.  338,  a  bill  of  sale  ab- 
solute in  form,  specifying  a  consideration  and 
acknowledging  its  receipt,  was  construed  as 
being  a  receipt  for  the  purchase-money,  and 
parol  evidence  of  an  oral  warranty  was  held 
admissible. 

In  Ruff  v.  Jarrctt,  94  111.  475,  a  bill  of  sale 
failed  to  show  to  whom  the  sale  was  made,  the 
quantity  sold,  or  the  price,  simply  stating  that 
the  property  was  sold  by  the  vendor,  de- 
scribing its  location,  and  stating  that  it  was 
to  be  removed  between  the  date  of  the  in- 
strument and  a  certain  date  following;  and 
it  was  held  that  this  did  not  constitute  a  con- 
tract between  the  parties  without  the  aid  of 
extrinsic  evidence,  and  that  parol  evidence 
was  admissible  to  show  that  the  sale  was  made 
witli  warranty. 

But  see  Merriam  v.  Field,  24  Wis.  640, 
where  it  is  held  that  when  a  bill  of  sale  in  the 
form  of  a  receipt  contains  some  express  war- 
ranties oral  proof  of  others  is  inadmissible. 

A  Merchant's  Bill  of  Items  of  goods  sold,  made 
In  the  usual  form  of  a  receipt,  has  never  been 
regarded  as  a  written  contract  of  sale  so  as  to 
preclude  the  purchaser  from  showing  repre- 
sentations  upon  such  sale.  Filkins  v.  Why- 
land,  24  N.  Y.  341,  affirming  24  Barb.  (N.  Y. 
379 

"  Where  a  contract  is  first  concluded  by 
parol,  and  a  paper  Is  afterwards  drawn  up, 
not  as  containing  the  terms  of  the  contract, 


but  as  a  mere  memorandum  or  bill  of  parcels, 
parol  evidence  it  seems  is  admissible  to  show 
the  actual  terms  of  the  sale,  and  that  there 
was  a  warranty,  though  it  does  not  appear  in 
the  memorandum  or  receipt."  Monell,  C.  J., 
in  Cassidy  v.  Begoden,  38  N.  Y.  Super.  Ct- 
180,  citing  Schuyler  v.  Russ,  2  Cai.  (N.  Y.) 
202;  Boorman  v.  Jenkins,  12  Wend.  (N.  Y.) 
566,  27  Am.  Dec.  158;  Hargous  -'.Stone,  ^  N. 
Y.  73;  Koop  v.  Handy,  41  Barb.  (N.  Y.) 
454- 

3.  Registration  of  Instrument — England. — 
Act  41  and  42  Victoria,  c.  31,  §  8. 

Canada. — In  re  De  Veber,  21  New  Bruns. 
401. 

District  of  Columbia. — The  Maryland 
statute  (Act  of  1729,  c.  8,  5  and  6)  is  in 
force  in  the  District  of  Columbia.  Cannon 
v.  McMichael  (D.  C.  1887),  10  Cent.  Rep.  161. 

Ioiva. — Day  v.  Griffith,  15  Iowa  104;  Craw- 
ford v.  Burton,  6  Iowa  476;  Miller  v.  Bryan, 
3  Iowa  58;  Sutton  v.  Ballou,  46  Iowa  517; 
Boothby  v.  Brown,  40  Iowa  104;  Fox  v. 
Edwards,  38  Iowa  215  ;  Kuhn  v.  Graves,  9  Iowa 
303;  Hickok  v.  Buell,  51  Iowa  655. 

Kentucky. — Dale  v.  Arnold,  2  Bibb  (Ky.) 
605. 

Maryland . — Fouke  v.  Fleming,  13  Md.392; 
Bryan  v.  Hawthorne,  1  Md.  S19;  Garrett  v. 
Hughlett,  1  Har.  &  J.  (Md.)  3. 

Michigan. — Cooper  v.  Brock,  41  Mich.  488. 
Tennessee. — Tatum  v.  Jameson,  2  Humph. 
(Tenn.)  298. 

Texas. — A  bill  of  sale  is  an  instrument 
which  comes  within  the  recording  acts  of 
Texas  (Rev.  Stat.,  arts.  4331,  4564).  Morrow 
v.  State,  22  Tex.  App.  239. 

Washington. — Savward  v.  Niman,  6  Wash. 

87. 

The  sale  of  personal  property,  where  the 
vendor  continues  in  actual  possession  thereof, 
is  invalid  as  against  existing  creditors  and 
purchasers  in  good  faith,  unless  an  instru- 
ment conveying  the  same  be  executed, 
acknowledged,  and  filed  for  record,  loiva 
Code,  §  1923.     Prat  her  v.  Parker,  24  Iowa  26; 

Smith  7'.  Cnampney,  50  Iowa  174. 

But  as  between  the  parties,  however,  and 
third  persons  having  notice  of  the  sale,  it  will 
be  valid.  Thus,  where  the  vendor  remained 
in  actual  possession  under  a  bill  of  sale  with 
defective  acknowledgment,  it  was  held  that 
the  bill  of  sale  would  be  valid  and  competent 
evidence  as  to  third  persons  with  notice. 
Crawford  r\  Burton,  ft  Iowa 
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When  Instrument  a  Mortgage,  may  be  Recorded  as  Such. — In  those  jurisdictions  where 
no  provision  is  made  by  statute  for  the  registration  of  a  bill  of  sale,  but 
provision  is  made  for  recording  or  filing  chattel  mortgages,  a  bill  of  sale 
absolute  on  its  face,  but  intended  only  as  security  for  a  debt,  and  thus  in 
effect  a  mortgage,  may  be  recorded,  and  so  recorded  is  a  mortgage,  and  its 
record  is  notice  to  creditors  and  purchasers.1 


A  bill  of  sale  in  the  nature  of  a  chattel  mort- 
gage is  good  as  between  the  parties  without 
being  filed,  Fitzgerald  v.  Andrews,  15  Neb.  52  ; 
and  an  unrecorded  instrument  will  be  effectual 
as  against  the  vendor.  Gough  v.  Edelen,  5 
Gill  (Md.)  101 ;  Hudson  v.  Warner,  2  Har.  & 
J.  (Md.)4iS. 

In  Say-ward  v.  Nunan,  6  Wash.  87,  it  is  held 
that  failure  to  record  a  bill  of  sale  does  not  ren- 
der it  invalid  as  between  the  immediate  parties 
thereto  when  the  purchaser  does  not  take  pos- 
session of  property,  but  void  only  as  to  such 
parties  as  obtain  intervening  rights  between 
the  time  of  its  execution  and  its  recording. 

The  Policy  of  Registration  Acts  is  to  do  away 
with  secret  bills  of  sale,  as  they  tend  to  de- 
ceive persons  who  deal  with  the  grantor,  who 
assumes  to  be  the  owner  of  property  which  he 
has  conveyed  to  another,  and  perhaps  obtains 
credit  upon  the  strength  of  the  property 
of  which  he  is  the  apparent  owner.  In  re 
De  Veber,  21  New  Bruns.  401.  See  also  Nich- 
olson v.  Temple,  20  New  Bruns.  248 ;  Parker 
v.  Hall,  2  Head  (Tenn.)  641. 

Actual  Notice  supplies  the  place  of  registra- 
tion. St.  Paul  Title  Ins.,  etc.,  Co.  v.  Berkey, 
52  Minn.  497. 

Property  in  Possession  of  Third  Person — 
Registration  Not  Necessary. — A  statute  (Iowa 
Code,  §  1923)  providing  that  no  sale  or  mort- 
gage of  property,  where  the  vendor  retains 
actual  possession  thereof,  is  valid  against  ex- 
isting creditors  or  subsequent  purchasers  with- 
out notice,  unless  the  written  instrument 
conveying  the  same  is  executed  and  acknowl- 
edged like  conveyances  of  real  estate,  and 
filed  for  record  with  the  recorder  of  the 
county  where  the  holder  of  the  property  re- 
sides, does  not,  it  is  held,  apply  where  the 
property  at  the  time  of  the  sale  was  in  the 
possession  of  a  third  person.  Case  v.  Bur- 
rows, 54  Iowa  679;  Sansee  v.  Wilson,  17  Iowa 
582.  As  where  the  property  was  in  the  pos- 
session of  a  lessee.  Thomas  v.  Hillhouse,  17 
Iowa  67. 

Registration  Removes  Presumption  of  Fraud. — 

Statutes  requiring  the  recording  of  a  bill  of 
sale  intend  by  those  circumstances  of  notori- 
ety to  remove  the  presumption  of  fraud  aris- 
ing from  the  vendor's  continued  possession. 
Garrett  v.  Hughlett,  1  Har.  &  J.  (Md.)  3; 
Clary  v.  Frayer,  8  Gill  &  J.  (Md.)  398; 
Kreuzer  v.  Cooney,  45  Md.  582. 

"Shall  be  Deemed  Fraudulent  unless  Recorded." 
— Under  statutes  providing  that  the  sale  shall 
be  deemed  fraudulent  unless  the  instrument  is 
recorded,  or  there  is  a  change  in  the  posses- 
sion of  the  property,  the  failure  to  record  the 
instrument  is  made  a  positive  criterion  of 
fraud,  but  at  the  same  time  the  transaction  is 
open  to  such  other  charges  of  fraud  as  the 
parties  may  see  fit  to  prove.  Dale  v.  Arnold, 
2  Bibb  (Ky.)  605. 


Fact  of  Recording  will  Not  Prevent  Attacking 
Sale  as  Fraudulent. — The  fact  that  the  transfer 

and  sale  of  personal  property  is  evidenced  by 
a  bill  of  sale  duly  executed  and  recorded,  will 
not  prevent  creditors  from  attacking  the  sale 
as  fraudulent,  or  an  officer  from  seizing  the 
goods  under  process  issued  in  actions  by  such 
creditors.    Singer  v.  Sheldon,  56  Iowa  354. 

1.  When  Instrument  a  Mortgage,  may  be  Re- 
corded as  Such — Maine. — Shaw  v.  Wilshire, 
65  Me.  485. 

Neiv  York. — Preston  v.  Southwick,  115  N. 
Y.  139,  affirming  42  Hun  (N.  Y.)  291. 

Oregon. — Nicklin  v.  Betts  Spring  Co.,  11 
Oregon  406,  50  Am.  Rep.  477. 

Rhode  Island. — Harris  v.  Chaffee,  17  R.  I. 
193- 

West  Virginia. — Poling  v.  Flanagan  (W. 
Va.  1895),  23  S.  E.  Rep.  685;  Curtin  v.  Isaac- 
sen,  36  W.  Va.  391. 

When  Instrument  Void  If  Not  Recorded. — A 
bill  of  sale  which  is  absolute  upon  its  face, 
but  executed  and  intended  as  security,  will  be 
within  the  operation  of  a  statute  making  a 
mortgage  void  as  to  creditors  and  subsequent 
purchasers  in  good  faith  when  not  recorded, 
in  case  the  property  is  not  delivered  to,  and 
retained  by,  the  mortgagee  or  vendee.  Te- 
desco  v.  Oppenheimer  (Supreme  Ct.),  2  N.  Y. 
Ann.  Cas.  411 ;  Kings  County  Bank  v.  Court- 
ney, 69  Hun  (N.  Y.)  152;  Dukes  v.  Jones,  6 
Jones  L.  (N.  Car.)  14;  Nicklin  v.  Betts  Spring 
Co.,  11  Oregon  406,  50  Am.  Rep.  477;  Harris 
v.  Chaffee,  17  R.  I.  193 ;  Bird  v.  Wilkinson,  4 
Leigh  (Va.)  266. 

Under  a  statute  providing  that  every  con- 
veyance intended  to  operate  as  a  chattel  mort- 
gage shall  be  invalid  as  to  creditors  and  inno- 
cent third  parties,  a  bill  of  sale,  to  be  valid  as 
to  them,  must  be  recorded  when  it  is  given 
as  security  for  a  debt.  Talcott  v.  Crippen,  52 
Mich.  633. 

A  conveyance  of  a  chattel  in  writing  ab- 
solute in  the  conveying  part,  to  which  is 
added  a  condition  that  it  shall  be  void  if  the 
vendor  pays  to  the  vendee  a  certain  sum  of 
money  which  he  owes  him,  is  a  mortgage, 
and  is  void  against  creditors  if  not  registered. 
McFadden  v.  Turner,  3  Jones  L.  (N.  Car.)  481. 

Oral  Agreement  that  Instrument  Is  a  Mortgage. 
— Under  a  statute  (Laws  New  York  1833,  c. 
279>  §  O  providing  generally  for  the  filing  of 
chattel  mortgages  or  "  conveyances  intended 
to  operate  as  mortgages,"  it  is  held  that 
where  a  bill  of  sale  is,  by  oral  agreement,  in- 
tended as  a  mortgage,  it  may  be  recorded  as 
such.  It  seems  that  the  wilful  concealment 
or  suppression  of  such  an  agreement  might 
be  regarded  as  some  evidence  of  a  fraudulent 
intent  ;  but  it  has  no  effect  upon  the  question 
of  a  proper  filing  of  the  instrument.  Preston 
v.  Southwick,  115  N.  Y.  139,  affirming  42 
Hun  (N.  Y.)  291. 
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Live  Stock — Texas  Statute. 


2.  Delivery  of  Property  Equivalent  to  Registration. — The  delivery  of  the 
property  which  a  bill  of  sale  purports  to  convey  is  generally  held  to  be 
equivalent  to  the  registration  of  the  instrument.1 

3.  Unauthorized  Registration  a  Nullity. — Where  no  provision  is  made  for 
the  registration  of  bills  of  sale  as  such,  the  registration  of  such  an  instrument, 
as  far  as  the  record  is  concerned,  is  an  absolute  nullity.2 

4.  Sale  of  Live  Stock — Texas  Statute. —  Under  the  Texas  statute,  in  the  case 
of  the  sale  of  stock  upon  a  range,  a  bill  of  sale  and  its  record  are  absolute 
prerequisites  to  the  acquisition  of  title.  The  unregistered  instrument  is  not 
avoided  merely  as  to  the  persons  acquiring  an  interest  in  the  property  or 
title  to  it  without  notice,  but  the  transfer  does  not  take  effect  as  to  any  one 
or  for  any  purpose.3 

stock  Not  Running  on  Range. — -When  stock  are  not  running  in  a  range,  a  bill  of 
sale  is  required  as  an  evidence  of  title,  and  in  default  of  it  the  prima  facie 
presumption  is  that  the  possession  of  the  animal  is  illegal.  This  presump- 
tion, however,  may  be  rebutted  by  proof.4 


Instrument  with   Reservation   of  Title. — In 

Texas,  by  statute  (Civ.  Stat.,  art.  319CW),  it  is 
provided  that  instruments  containing  a  reser- 
vation of  title  shall  be  held  to  be  chattel 
mortgages,  and  shall,  when  possession  of  the 
property  is  not  given  to  the  vendee,  be  void 
unless  in  writing  and  recorded  as  chattel 
mortgages.  Garretson  v.  De  Poyster  (Tex. 
App.  1890),  16  S.  W.  Rep.  106. 

Two  Instruments  In  Effect  One. — In  Curtin 
v.  Isaacsen,  36  W.  Va.  391,  there  were  two 
instruments,  one  a  bill  of  sale  and  the  other 
declaring  it  to  be  a  mortgage,  and  it  was  held 
that  recording  the  first  alone  was  ineffectual, 
but  if  both  had  been  recorded  it  would  have 
been  good. 

1.  Delivery  of  Property  Equivalent  to  Regis- 
tration.— Iowa  Code,  §  1925 ;  Jordan  v.  Len- 
drum,  55  Iowa  478;  Kuhn  v.  Graves,  9  Iowa 
303;  Denny  v.  Faulkner,  22  Kan.  89;  Nick- 
Jin  v.  Betts  Spring  Co.,  11  Oregon  406,  50 
Am.  Rep.  477 ;  Tatum  v.  Jameson,  2  Humph. 
(Tenn.)  298;  Madison  First  Nat.  Bank  v. 
Damm,  63  Wis.  249. 

Sale  by  Husband  to  Wife. — In  Dowdell  v. 
Wilcox,  64  Iowa  721,  a  bill  of  sale  was  exe- 
cuted by  a  husband  to  his  wife,  which  was 
founded  upon  sufficient  consideration.  The 
property  was  in  the  wife's  possession,  and  it 
was  held  that  no  record  of  the  bills  was  nec- 
essary in  order  to  sustain  the  wife's  title  as 
against  the  execution  creditors  of  the  hus- 
band. 

2.  Unauthorized    Registration    a    NuUlty  — 

Brock  v.  Saxton,  5  Ark.  708;  Bassinger  v. 
Spangler,  9  Colo.  175;  Sanders  v.  Pepoon,  4 
Fla.  465;  Mueller  v.  Engeln,  12  Bush  (Ky.) 
441;  Reed  v.  Reed,  70  Me.  504;  Lathrop  v. 
Clayton,  45  Minn.  124;  Nicklin  ?•.  Betts 
Spring  Co.,  tr  Oregon  ,to6,  ;o  Am.  Rep.  477. 

In  Colorado  there  is  no  statutory  provision 
by  which  a  bill  of  sale  may  be  recorded,  or 
that  the  record  thereof  shall  be  notice  for  any 
purpose,  unless  the  instrument  shall  be  in 
meet  a  mortgage.  Mills  Anno.  Stat.,  c.  35,  $ 
Mi;  Bassinger  v.  Spangler,  9  Colo.  175; 
Sweeney  r.  Coe,  12  Colo.  485. 

3  Bale  of  Live  Stock— Registration  Necessary 
to  Validity .  -  S;i  \  lei  Tea  Stat,,  arts.  4562, 4566; 

Vaughan,  70  Tex.  47;  Panhandle 
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Nat.  Bank  v.  Emery,  78  Tex.  498;  Prude  v. 
Campbell,  85  Tex.  4;  Hickman  v.  Hickman,  5 
Tex.  Civ.  App.  99. 

When  Purchaser  has  Received  Property. — This 
doctrine,  however,  will  not  be  extended  to 
include  a  case  where  the  property  has  been 
received  and  actually  appropriated  by  the  pur- 
chaser, so  as  to  absolve  him  from  accounting 
for  its  value.  A  court  of  equity,  under  such 
circumstances,  will  require  the  purchaser  to 
do  equity  without  regard  to  the  defects  at- 
tending the  attempted  transmission  of  title. 
Panhandle  Nat.  Bank  v.  Emery,  78  Tex.  498. 

Extraterritorial  Effect  of  Statutes.  —  The 
Texas  statutes  (Sayles  Tex.  Stat.,  arts.  4562- 
4566)  which  provide  that  in  case  of  the  sale 
of  stock  on  a  range  a  bill  of  sale  should  be 
registered,  will  not  be  given  any  extraterri- 
torial effect,  and  have  been  held  not  to  apply 
to  the  sale  of  cattle  in  the  Indian  Territory 
between  citizens  of  Texas,  where  actual  pos- 
session passed  and  the  cattle  were  brought 
into  the  latter  state.  Fort  Worth  Nat.  Bank 
v ,  Daugherty,  81  Tex.  301. 

Sale  by  Husband  to  Wife — Moving  from  One 
County  to  Another. — Where  a  husband  and 
wife  resided  in  the  county  of  M.,  and  a  lot  of 
cattle  were  conveyed  by  a  bill  of  sale  to  the 
separate  estate  of  the  wife  and  there  regis- 
tered, and  the  parties  afterwards  moved  to 
another  county,  taking  the  cattle  with  them, 
it  was  held  that  the  failure  to  register  in  the 
county  to  which  they  moved  would  not  sub- 
ject the  cattle  to  a  levy  under  an  execution 
against  the  husband.  Blum  v.  Light,  81 
Tex.  414. 

4.  Stock  Not  Running  on  Range  — Black  v. 
Vaughan,  70  Tex.  47;  Wells  v.  Littlefield,  59 
Tex.  556.  See  also  Bout  well  v.  Hiltpold 
(Tex.  App.  1890),  15  S.  W.  Rep.  501,  where 
it  is  held  that  the  statute  (Sayles  Tex.  Stat., 
art.  4564)  does  not  apply  in  a  case  where  the 
sale  is  not  made  of  cattle  as  they  run  in  the 
range  by  marks  and  brands,  but  by  a  written 
transfer  'accompanied  by  actual  delivery;  and 
Nance  7\  Barber,  7  Tex.  Civ.  App.  Ill,  holding 
that  the  statute  has  no  application  where  the 
vendor  has  placed  cattle  in  a  pasture,  and  de- 
scribes them  in  a  bill  of  sale  as  a  certain  num- 
ber bearing  a  designated  brand. 
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BILLS  OF  SALE. 


I  net  rumen  t  as  Evidence. 


IV.  Instrument  as  Evidence.— Where  a  bill  of  sale  has  been  given 
upon  the  purchase  of  personal  property,  a  party  making  title  by  virtue 
of  such  purchase  must  produce  the  instrument,  and  parol  evidence  will  be 
inadmissible,  unless  the  production  of  the  instrument  is  shown  to  be  im- 
possible.1 

Consideration  Expressed — Prima  Facie  Evidence. — -The  recital  of  a  consideration  in  a 


1.  Instrument  Best  Evidence  of  Sale. — Barnett 
v.  Williams,  7  Kan.  339;  Lemon  v.  Johnson, 
6  Dana  (Ky.)  399;  Gage  v.  Wilson,  17  Me. 
378;  Dunn  v.  Hewitt,  2  Den.  (N.  Y.)  637. 

In  Barnett  v.  Williams,  7  Kan.  339,  in  an 
action  brought  to  recover  for  the  conversion 
of  personal  property,  of  which  the  plaintiff 
never  had  actual  possession,  the  plaintiff  based 
his  right  of  recovery  upon  an  alleged  pur- 
chase, and  it  appearing  that  the  purchase  was 
included  in  a  bill  of  sale,  it  was  held  that  the 
instrument  was  the  best  evidence  of  the  terms 
and  conditions  of  the  purchase. 

In  Gage  v.  Wilson,  17  Me.  378,  it  is  held, 
where  a  vendee,  to  prove  property  in  himself, 
introduced  a  bill  of  sale  thereof,  which  was 
not  admitted  in  evidence,  because  the  sub- 
scribing witness  was  not  called  to  prove  its 
execution,  that  he  could  not  introduce  parol 
evidence  of  the  sale. 

In  Ayres  v.  Grimes,  3  Har.  &  J.  (Md.)  95, 
it  is  held  that  where  an  instrument  in  writing, 
purporting  to  be  an  original  bill  of  sale  and  to 
have  been  duly  signed,  sealed,  and  acknowl- 
edged, bore  an  indorsement  proven  to  be  in 
the  handwriting  of  a  person  accustomed  to 
write  in  the  clerk's  office  of  the  county,  stat- 
ing that  it  had  been  duly  recorded  in  the  land 
records  of  the  county,  this  was  sufficient  proof 
to  allow  it  to  be  introduced  in  evidence. 

Existence  of  Instrument  Disclosed  on  Cross- 
Examlnatlon. — Where  the  existence  of  a  bill  of 
sale  was  first  disclosed  on  the  cross-examina- 
tion of  a  party  who  had  orally  proved  the 
transfer  on  his  direct  examination,  it  was  held 
that  the  parol  testimony  should  be  stricken 
out  on  motion.  Barnett  v.  Williams,  7  Kan. 
339;  Dunn  v.  Hewitt,  2  Den.  (N.  Y.)  637. 

Prima  Facie  Evidence  of  Ownership. — A  bill 
of  sale  until  impeached  is  prima  facie  evi- 
dence of  ownership.  Wasserman  v.  Willett, 
10  Abb.  Pr.  (N.  Y.  C.  PI.)  64. 

Where  Instrument  a  Bill  of  Parcels. — Where 
the  instrument  is  a  simple  bill  of  parcels,  re- 
ceipted, of  the  sale  of  articles  of  personal 
property,  it  need  not  be  produced  to  prove  a 
sale,  as  parol  evidence  is  competent  on  the 
ground  that  such  paper  generally  amounts  to 
nothing  more  than  a  receipt  for  the  price. 
Blood  v.  Harrington,  8  Pick.  (Mass.)  552; 
Dunn  v.  Hewitt,  2  Den.  (N.  Y.)  637. 

Bill  of  Sale  of  an  Account — Executed  In  An- 
other State. — In  Bush  v.  Meacham,  53  Mich. 
574,  it  was  held  that  a  bill  of  sale  of  an  ac- 
count, if  made,  signed,  and  witnessed  in  an- 
other state,  is  not  competent  proof  of  its 
assignment  to  the  party  suing  thereon. 

When  Instrument  Not  Necessary  to  Pass  Title. 
— A  bill  of  sale,  when  not  necessary  to  pass 
the  title,  need  not  be  shown  in  evidence  by 
persons  claiming  under  the  grantee,  in  a  con- 
troversy between  them  and  the  grantor,  or 
those  claiming  under  him,  for  they  may  prove 


by  any  other  legal  evidence  a  title  in  the  per- 
son under  whom  they  claim,  and  such  grantee 
or  his  representatives  may  prove  their  title  by 
other  evidence  than  the  bill  of  sale,  unless  it 
be  alleged  that  such  bill  of  sale  contains  other 
matter  than  the  mere  transfer  of  the  property, 
and  of  which  the  grantor  or  those  claiming 
under  him  might  avail  themselves,  and  notice 
be  given  to  produce  it.  Givens  v.  Manns,  & 
Munf.  (Va.)  191. 

Bill  of  Sale  as  Criminal  Evidence. — Upon  the 
trial  of  an  indictment  for  larceny,  the  prosecu- 
tion offered  in  evidence  a  bill  of  sale  found 
upon  the  person  of  the  defendant  at  the  time 
of  his  arrest.  The  defendant  was  indicted  for 
the  larceny  of  two  mules.  The  brands  on  the 
animals  did  not  correspond  with  those  de- 
scribed in  the  bill  of  sale,  and  the  vendee 
named  therein  was  a  person  other  than  the 
defendant;  and  it  was  held  that  the  instru- 
ment was  properly  received  in  evidence,  and 
that  it  should  be  left  to  the  jury,  in  connection 
with  the  other  evidence,  to  determine  whether 
or  not  it  was  a  forgery,  and  whether  the  de- 
fendant claimed  any  right  to  the  mules  there- 
under.   Territory  v.  Doyle,  7  Mont.  245. 

In  Williams  v.  State,  27  Tex.  App.  258,  in 
a  prosecution  for  the  larceny  of  horses,  it  ap- 
peared that  a  bill  of  sale  was  found  in  the 
possession  of  the  defendant,  which  described 
the  animals,  and  purported  to  convey  them  to 
him.  The  bill  of  sale  was  shown  to  have  been 
a  forgery  executed  by  him,  and  it  was  held 
that  it  was  admissible  in  evidence  against  him 
on  the  trial. 

In  Buchanan  v.  State,  26  Tex.  App.  52,  a 
defendant  assisted  in  removing  a  steer  from 
its  pasture,  and  at  the  time  was  told  that  it  be- 
longed to  A.  A  witness  testified  that  there- 
after A.  and  the  defendant  came  to  his  busi- 
ness place,  and  in  A.'s  presence  the  defendant 
requested  him  to  act  as  a  witness  to  a  bill  of 
sale  from  A.  This  transaction  took  place 
several  months  before  the  defendant  sold  the 
animal,  and  it  was  held  that  it  was  error  to 
exclude  the  instrument  from  evidence  on  the 
trial  for  larceny  of  the  animal. 

Execution  of  Instrument — How  Shown. — On  a 
trial  for  larceny,  a  bill  of  sale  given  by  the 
defendant  to  persons  to  whom  he  sold  the 
property  alleged  to  have  been  stolen,  may  be 
proved  by  persons  who  saw  the  defendant 
execute  it.  Williams  v.  State,  30  Tex.  App. 
153- 

And  in  a  similar  case,  a  bill  of  sale  which 
a  witness  testified  that  he  saw  the  defendant 
execute,  and  that  thereafter  the  defendant 
gave  it  to  him,  although  unattested,  was  held 
to  be  admissible.  Abrigo  v.  State,  29  Tex. 
App.  143. 

For  Further  Treatment  of  this  phase  of  ihe 
subject,  see  the   titles   Evidence;  Parol 
Evidence;  Secondary  Evidence. 
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Definition*, 


bill  of  sale  is  prima  facie  but  not  conclusive  evidence  of  the  actual 
consideration.1 

BILL  TO  ENFORCE  A  DECREE. — See  3  Encyc.  OF  PLEADING  AND 
Practice  601. 

BILL  TO  IMPEACH  DECREES. — See  3  Encyc.  of  Pleading  and  Prac- 
tice 607. 

BILL  TO  PERPETUATE  TESTIMONY.  (See  Encyc.  of  Pleading  and 
Practice,  title  Perpetuation  of  Testimony.) — A  bill  to  perpetuate  testi- 
mony is  a  bill  in  equity,  filed  in  order  to  procure  testimony  of  witnesses,  to 
be  taken  as  to  some  matter  not  at  the  time  before  the  courts,  but  which  is 
likely  at  some  future  time  to  be  in  litigation.2  The  object  of  such  a  bill  is  to 
secure  and  preserve  all  such  testimony  as  may  be  in  danger  of  being  lost, 
when  the  matter  to  which  it  relates  cannot  be  at  the  time  the  subject  of 
judicial  investigation. 

BILL  TO  REMOVE  CLOUDS.— See  the  title  CLOUD  UPON  TlTLE;  and  see 
Encyc.  of  Pleading  and  Practice,  title  Quieting  Title. 

BILL  TO  TAKE  TESTIMONY  DE  BENE  ESSE.  (See  3  ENCYC.  OF  PLEAD- 
ING AND  PRACTICE  329.) — A  bill  to  take  testimony  de  bene  esse  is  one  which 
is  brought  to  take  the  testimony  of  witnesses  to  a  material  fact,  in  an  action 
which  has  already  been  commenced,  where  there  is  good  cause  to  fear  that 
the  testimony  may  otherwise  be  lost  before  the  time  of  trial.3  A  bill  to 
take  testimony  de  bene  esse  is  similar  in  nature  to  a  bill  to  perpetuate  testimony  ; 
but  in  the  latter  case  the  matter  in  regard  to  which  the  testimony  is  sought 
is  not  in  litigation,  while  in  the  former  an  action  has  already  been  brought. 

BIND.  (See  also  Bound.) — To  bind  is  to  bring  under  legal  obligations,  as 
those  of  a  bond  or  covenant.4 


1.  Consideration  Expressed  Prima  Facie  Evi- 
dence.— Nedvidek  v.  Meyer,  46  Mo.  600. 

Where  a  consideration  is  expressed  upon 
the  face  of  a  bill  of  sale,  though  not  conclu- 
sive, it  is  prima  facie  evidence  of  consider- 
ation, and  sufficient  to  be  relied  upon  until 
rebutted  by  competent  proof.  Jordan  v.  Fos- 
ter, 11  Ark.  139. 

Oral  Evidence  to  Impeach  Consideration. — 
Where  a  bill  of  sale  states  a  consideration, 
but  not  the  whole  consideration,  for  the  sale, 
it  is  competent  by  oral  evidence  to  supply  the 
omission  and  show  the  additional  considera- 
tion, if  not  inconsistent  with  that  expressed  in 
the  original  document.  Nedvidek  v.  Meyer, 
49  Mo.  600 ;  Sexton  v.  Anderson,  95  Mo.  373. 

Hut  see  Finn  v.  Hempstead,  24  Ark.  ill, 
where  it  is  held  that  as  a  bill  of  sale  is  an  exe- 
cuted contract  the  sufficiency  of  the  consid- 
eration cannot  be  inquired  into  by  those  who 
claim  to  st;md  in  place  of  the  vendor,  except 
for  the  purpose  of  tending  to  show  that  it  was 
procured  by  coercion  or  fraud. 

Consideration  Expressed  as  Evidence  of  Value. 
— In  the  absence  of  other  evidence,  the  consid- 
eration stated  in  a  bill  of  sale  will  be  regarded 
as  the  value  of  the  property  which  it  purports 
to  convey.    Tatum  v.  Mohr,  21  Ark.  349. 

In  Pbllbrook  v.  Eaton,  134  Mass.  398,  in  an 
action  for  the  conversion  of  the  property  con- 
veyed by  a  bill  of  sale,  by  the  vendee  against 
the  vendor  who  had  retained  possession  of  it, 
It  was  helil  that  the  consideration  expressed 
in  the  Instrument  was  competent  on  the  ques- 
tion of  value. 


Presumptive  Evidence  as  to  Amount  Due. — 

Where,  on  its  face,  an  absolute  bill  of  sale 
names  a  sum  certain,  and  it  is  afterwards  ad- 
mitted to  have  been  intended  as  security  only, 
that  sum  is  prima  facie  the  amount  due  the 
creditor,  and  the  presumption  must  be  re- 
butted by  the  debtor.  Gold  v.  Marshall,  76 
Va.  668. 

When  Statement  of  Consideration  Conclusive. 

— Where  a  specific  consideration  was  ex- 
pressed in  a  bill  of  sal?,  and  evidence  was 
produced  to  show  that  it  was  intended  as  se- 
curity for  a  much  larger  indebtedness,  it  was 
held  that  as  to  creditors  of  the  vendor,  the 
instrument  would  be  valid  only  as  to  the 
amount  of  consideration  therein  set  forth. 
Mueller  v.  Provo,  80  Mich.  475,  20  Am.  St. 
Rep.  525. 

For  Further  Discussion  of  this  topic,  see  the 
titles  Consideration  ;  Contracts;  Parol 
Evidence. 

2.  Story's  FCquity  Pleading,  ^  300. 

3.  2  Story  Equity  Jur.,  $  1813. 
4    Bind  Such  Debts  in  His  Hands.  —  Under  the 

English  Common  Law  Procedure  Act,  the 
service  of  an  order  on  a  garnishee  by  a  judg- 
ment creditor  "shall  blml  such  debts  in  his  [the 
garnishee's)  h;md«  ;  "  this  renders  the  creditor 
one  "having  security  for  his  debt,"  within  the 
meanintr  of  the  Bankrupt  Law  Consolidation 
Act,  but  it  does  not  give  a  lien,  and  conse- 
quently the  judgment  creditor  cannot  prevail 
against  the  assignees.  Campbell,  C.J. .  skid: 
"  We  construe  the  word  bind  as  not  changing 
the    property  or  giving  even   an  equitable 
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BIND  OUT.  (See  the  title  Apprentices,  vol.  2,  p.  488.)— To  bind  out 
means  to  place  under  legal  obligation  to  serve;  as,  to  bind  out  an  apprentice. 

BIND  OVER.  (See  the  titles  Bail  (in  Civil  Cases),  vol.  3,  p.  587;  Bail 
and  Recognizance  (in  Criminal  Cases),  vol.  3,  p.  651 ;  Breach  of  the 
PEACE,  post.) — To  bind  over  is  to  require  an  accused  person  to  enter  into 
a  bond  or  give  bail  to  appear  at  the  trial ;  to  demand  security  of  one  com- 
plained against  to  keep  the  peace,  etc.,  or  of  a  witness  to  appear  at  court. 

BIOGRAPHY.  (See  also  the  title  PHOTOGRAPHS.  And  see  generally  the 
titles  Constitutional  Law;  Equity;  Newspapers;  Privacy  (Right 
OF).) — There  is  no  equitable  jurisdiction  to  restrain  by  injunction  the  publica- 
tion of  a  biography  at  the  suit  of  the  subject's  family,  where  the  work  contains 
no  blasphemy,  obscenity,  or  scandal,  and  does  not,  by  its  falsehood  or  malice, 
injuriously  affect  individuals.1 


property,  either  by  way  of  mortgage  or  lien, 
but  as  putting  the  debt  in  the  same  situation 
as  the  goods  when  the  writ  was  delivered  to 
the  sheriff.  We  take  the  word  bind  to  mean 
that  the  debtor,  or  those  claiming  under  him, 
shall  not  have  power  to  convey  or  do  any  act 
as  against  the  right  of  the  party  in  whose 
favor  the  debt  is  bound ;  and  we  construe  it  as 
not  giving  any  property  in  the  debt  in  the  na- 
ture of  a  mortgage  or  lien,  but  a  mere  right 
to  have  the  security  enforced  ;  in  other  words, 
we  think  that  the  very  distinction  contemplat- 
ed between  securities  and  liens  applies,  and 
that  the  present  is  an  instance  of  that  species 
of  security  mentioned  in  the  act  as  not  being 
a  lien."  Holmes  v.  Tutton,  5  El.  &  Bl.  80,  85 
E.  C  L.  80. 

Gynonymous  with  "Charge"  and  "Oblige." — In 
In  re  Florence  Land,  etc.,  Co.,  10  Ch.  Div.  546, 
James,  L.  J.,  in  construing  an  instrument 
whereby  a  corporation  did  bind  itself,  said : 
"  It  seems  to  me  that  the  word  'charge,'  the 
word  bind,  and  the  word  'oblige,'  whatever 
may  be  the  ordinary  use  by  conveyancers  of 
one  or  the  other,  in  the  English  language  and 
in  legal  language  mean  the  same.  To  bind 
means  to  charge,  to  'charge'  means  to  bind, 
'  oblige  '  means  to  charge  or  bind — all  these 
words  are  absolutely,  in  my  opinion,  synony- 
mous." Compare  this  with  the  case  of 
Holmes  v.  Tutton,  5  El.  &  Bl.  80,  85  E.  C. 
L.  80,  set  out  above.  Mr.  Stroud  in  his  dic- 
tionary (1  Stroud's  Jud.  Diet.  81)  points  out 
that  the  words  "  to  charge  "  property,  clearly 
create  a  lien  on  it.    See  also  Charge. 

"  Binding"  Synonymous  with  "Obligatory." — A 
statute  "confirmed  and  made  binding"  an 
agreement  between  two  railroad  companies. 
Stephen,  J.,  in  construing  this  provision,  said: 
"  It  appears  to  me  that  the  first  part  of  the 
words  in  Caledonian  R.  Co.  v.  Greenock, 
etc.,  R.  Co.,  L.  R.  2  H.  L.  Sc.  347,  is  substan- 
tially the  same  as  the  words  used  in  this  act. 
I  can  see  no  difference  at  all  between  enacting 
that  certain  words  shall  be  valid  and  obliga- 
tory and  saying  that  the  agreement  is  to  be 
confirmed  and  made  binding  on  the  several 
parties ;  the  word  'confirmed'  is  common  to 
both  cases,  but  I  do  not  understand  how  an 
agreement  which  was  not  made  binding  could 
be  made  obligatory.  The  only  meaning  that 
I  can  attach  to  the  word  'obligatory,'  when  so 
used,  is  that  the  parties  to  the  agreement  are 
bound  by  its  contents;  just  as  the  meaning  of 
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a  contract  being  binding  is  that  the  different 
clauses  are  obligatory  upon  the  parties  to  the 
contract.  Indeed,  the  only  difference  that  I 
can  see  between  binding  and  '  obligatory '  is 
that  the  one  uses  an  English  word  and  the 
other  a  Latin  word  to  express  identically  the 
same  idea,  because  '  obligatory  '  means  bind- 
ing, and  binding,  I  suppose,  means  an  '  obliga- 
tion,' or  'tie.'"  Midland  R.  Co.  v.  Great 
Western  R.  Co.,  5  Ry.  &  C.  T.  Cas.  275. 

Bonds. — In  an  action  of  covenant  on  a  bond, 
the  words  "  to  which  payment  well  and  truly 
to  be  made  I  bind  myself,"  attached  to  a  con- 
dition of  defeasance,  sufficiently  import  a 
promise  to  support  the  action.  Douglas  v. 
Hennessy,  15  R.  I.  272. 

In  Revenue  Law — Binders — Tobacco.  (See 
also  the  title  Revenue  Law.) — "  Leaf  to- 
bacco consists  of  three  classes,  '  wrappers,' 
'  fillers,'  and  binders.  'Wrappers'  are  leaves 
suitable  for  the  outside  finish  of  a  cigar; 
'  fillers '  are  leaves  that  make  up  the  main 
body  of  the  cigar;  and  binders  are  the  second- 
ary or  inside  wrapper,  and  hold  together  the 
loose  material  which  constitutes  the  filling." 
Falk  v .  Robertson,  137  U.  S.  231. 

Same — Bindings. — In  4  U.  S.  Stat,  at  Large 
584,  the  provision  imposing  a  duty  on  "mits, 
gloves,  bindings,  blankets,  hosiery,  and  car- 
pets and  carpeting,"  refers  exclusively  to 
articles  of  that  description  when  composed 
wholly  or  in  part  of  wool.  Chester  v.  Curtis, 
1  Blatchf.  (U.  S.)  499. 

1.  Publication  of  Biography — Right  of  Privacy. 
— Corliss  v.  Walker,  57  Fed.  Rep.  434.  This 
was  a  suit  brought  by  the  widow  and  children 
of  a  celebrated  inventor,  to  restrain  the  publi- 
cation of  his  biography  without  their  consent. 
The  court  refused  to  grant  the  injunction, 
upon  the  grounds  that  the  publication  was  no 
wrong  to  the  complainants,  and  that  equity 
had  no  jurisdiction.  The  court  said:  "The 
bill  does  not  allege  that  the  publication  con- 
tains anything  scandalous,  libelous,  or  false, 
or  that  it  affects  any  right  of  property,  but 
the  relief  prayed  for  is  put  upon  the  novel 
ground  that  such  publication  is  an  injury  to 
the  feelings  of  the  plaintiffs,  and  against  their 
express  prohibition.  The  counsel  for  plain- 
tiffs, in  argument,  put  the  case  upon  the 
ground  that  Mr.  Corliss  was  a  private  charac- 
ter, and  that  the  publication  of  his  life  is  an 
invasion  of  the  right  of  privacy,  which  a 
court  of  equity  should  protect.  In  the  first 
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Definitions. 


BIPARTITE.  (See  also  the  title  Deeds.) — In  two  parts;  having  two  corre- 
sponding parts,  as  a  deed  or  other  instrument  executed  by  two  parties,  one 
part  for  each. 

BIRDS. — See  generally  the  title  Animals,  vol.  2,  p.  341. 
BIRTH.— See  Born. 


place,  I  cannot  assent  to  the  proposition  that 
Mr.  Corliss  was  a  private  character.  He  held 
himself  out  to  the  public  as  an  inventor,  and  his 
reputation  became  world-wide.  He  was  a  pub- 
lic man,  in  the  same  sense  as  authors  or  artists 
are  public  men.  It  would  be  a  remarkable  ex- 
ception to  the  liberty  of  the  press  if  the  lives  of 
great  inventors  could  not  be  given  to  the  pub- 
lic without  their  own  consent  while  living,  or 
the  approval  of  their  family  when  dead.  But 
whether  Mr.  Corliss  is  to  be  regarded  as  a 
private  or  public  character  (a  distinction  often 
difficult  to  define)  is  not  important  in  this  case. 
Freedom  of  speech  and  of  the  press  is  secured 
by  the  Constitution  of  the  United  States  and 
the  constitutions  of  most  of  the  states.  This 
constitutional  privilege  implies  a  right  to 
freely  utter  and  publish  whatever  the  citizen 
may  please,  and  to  be  protected  from  any  re- 
sponsibility for  so  doing,  except  so  far  as  such 
publication,  by  reason  of  its  blasphemy,  ob- 
scenity, or  scandalous  character,  may  be  a 
public  offense,  or,  by  its  falsehood  and  malice, 
may  injuriously  affect  the  standing,  reputa- 
tion, or  pecuniary  interests  of  individuals. 
Cooley  Const.  Lim.  (6th  ed.)  518.  In  other 
words,  under  our  laws,  one  can  speak  and 
publish  what  he  desires,  provided  he  commits 
no  offense  against  public  morals  or  private 
reputation.  Schuyler  v.  Curtis,  27  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  387,  recently  de- 
cided by  the  New  York  Supreme  Court,  and 
upon  which  the  plaintiffs  rely,  is  not  in  point. 
In  that  case  the  court  enjoined  the  defendants 
from  erecting  a  statue  of  Mrs.  Schuyler. 
The  right  of  publication  was  not  in  issue  in  that 
case.  There  is  another  objection  which  meets 
us  at  the  threshold  of  this  case.  The  subject- 
matter  of  the  jurisdiction  of  a  court  of  equity 
it  civil  property,  and  injury  to  property, 
whether  actual  or  prospective,  is  the  founda- 
tion on  which  its  jurisdiction  rests.  In  re 
Sawyer,  124  U.  S.  210;  Kerr,  Inj.  (2d  ed.)  I. 
It  follows  from  this  principle  that  a  court  of 
equity  has  no  power  to  restrain  a  libelous 
publication.  Uoston  l)iatiteCo.  7'.  Florence 
Mfg.  Co.,  114  Mass.  69;  Brandreth  v.  Lance, 
8  Paige  (N.  Y.)  24.  The  opinion  of  Vice- 
1  ham  '  I ! '  .r  Ma  I  i  ns,  in  Dixon  •  1 1  olden,  L.  R. 
7  Eq.  488,  to  the  contrary,  is  disapproved  by 
Lord  Chancellor  Cairns  in  Prudential  Assur. 
Co.  v.  Knott,  L.  R.  10  Ch.  142.  In  Kidd  v. 
Horry,  iH  Fed.  Rep.  773,  Mr.  Justice  Bradley, 
in  speaking  of  Dixon  t.  Holden,  L.  R.  7  Eq. 
4HH,  and  several  recent  English  cases,  declares 
that  they  depend  on  certain  acts  of  Parlia- 
ment, and  not  on  the  general  principle  of 
equity  jurisprudence.  Hut  in  the  present  hill 
It  Is  not  pretended  that  the  publication  is  li- 
belous, and  therefore  there  can  lie  noquestion 
■■  to  the  want  of  jurisdiction  in  this  case." 

In  the  case  cited  above,  Si  huvler  :  .  Curtis, 
27  M'l..  N.  Cns.  (N.  Y.  Supreme  Ct.)  J87 , 
tJSrmtd  64  Hun  (N.  Y.)  504,  it  was  held  that 


the  making  and  placing  on  exhibition  of  a 
statue  of  a  decedent  who  was  not  a  public 
character  might  be  enjoined.  The  court 
based  its  decision  upon  the  individual  right 
of  privacy,  saying :  "There  is  no  refutation 
of  the  status  given  her  by  the  complaint, 
which  alleges  that  '  she  was  in  no  sense  either 
a  public  character  or  even  a  person  generally 
known,  either  in  the  community  in  which  she 
lived  or  throughout  the  United  States,  but 
that  her  life  was  preeminently  the  life  of  a 
private  citizen ;  that  she  was  a  woman  of 
great  refinement  and  cultivation ;  that  notori- 
ety in  any  form  was  both  extremely  distaste- 
ful to  her  and  wholly  repugnant  to  her  char- 
acter and  disposition;  and  that  throughout 
her  life  she  neither  sought  nor  desired  it  in  any 
way.'  Such  a  person,  thus  described,  does 
not  lose  her  character  as  a  private  citizen 
merely  because  she  engaged  in  private  works 
of  philanthropy.  It  is  sometimes  difficult  to 
determine  in  individual  cases  when  one 
ceases  to  be  a  private  and  becomes  a  public 
character.  This,  however,  does  not  destroy 
the  value  of  the  distinction,  nor  the  grounds 
upon  which  it  can  be  supported.  It  is  equally 
difficult  to  apply  to  individual  cases  the  prin- 
ciple of  the  reasonableness  or  unreasonable- 
ness of  certain  acts.  As  stated,  therefore,  it 
not  having  been  shown  that  Mrs.  Schuyler 
was  a  public  character,  her  relatives  have  a 
right  to  intervene.  It  is  true  that  there  is  no 
reported  decision  which  goes  to  this  extent 
in  maintaining  the  right  of  privacy,  and  in 
that  respect  this  is  a  novel  case.  But  the 
gradual  extension  of  the  law  in  the  direction 
of  affording  the  most  complete  redress 
for  injury  to  individual  rights,  makes  this 
an  easy  step  from  reported  decisions  much 
similar  in  principle.  In  a  recent  article 
of  the  Harvard  Law  Review  (December, 
1890,  vol.  4,  no.  5),  entitled  'The  Right 
to  Privacy,'  we  find  an  able  summary  of 
the  extension  and  development  of  the  law 
of  individual  rights,  which  well  deserves, 
and  will  repay,  the  perusal  of  every  lawyer. 
Among  other  things  it  says:  'This  devel- 
opment of  the  law  was  inevitable.  The  in- 
tense intellectual  and  emotional  life,  and  the 
heightening  of  sensations,  which  came  with 
the  advance  of  civilization,  made  it  clear  to 
men  that  only  a  part  of  the  pain,  pleasure,  and 
profit  of  life  lay  in  physical  things.  Thoughts, 
emotions,  and  sensations  demanded  legal 
recognition,  and  the  beautiful  capacity  for 
growth  which  characterizes  the  common  law 
enabled  the  judges  to  alTord  the  requisite  pro- 
tection without  the  interposition  of  the  legis- 
lature. Recent  inventions  and  business 
methods  call  attention  to  tin-. next  step  which 
must  he  taken  for  the  protect  ion  of  the  person, 
and  for  securing  to  the  individual  what 
Judge  t'ooley  calls  the  "  right  to  he  let  alone." 
Instantaneous  photographs  and  newspaper 
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BISHOP.  (See  the  titles  Religious  Societies;  Exemptions  (Taxa- 
tion.)— In  ecclesiastical  law,  a  bishop  is  the  chief  of  the  clergy  in  his  diocese 
or  jurisdiction.1 

BISSEXTILE.— See  Leap  Year. 

BITCH.  (See  also  the  title  LlBEL  AND  SLANDER.) — The  word  "  bitch," 
when  applied  to  a  woman,  does  not,  in  its  common  acceptation,  import  whore- 
dom in  any  of  its  forms.2 

BITE— See  note  3. 

BITTERS. — See  note  4. 

BK.    (See  also  the  title  ABBREVIATIONS,  vol.  1,  p.  97.) — The  abbreviation 
"bk."  may  stand  for  bank  5  or  for  block,6  according  to  the  context. 
BLACK.— See  note  7. 


enterprise  have  invaded  the  sacred  precincts 
of  private  and  domestic  life;  and  numerous 
mechanical  devices  threaten  to  make  good 
the  prediction  that  "  what  is  whispered  in  the 
closet  shall  be  proclaimed  from  the  house- 
top." For  years  there  has  been  a  feeling  that 
the  law  must  afford  some  remedy  for  the  un- 
authorized circulation  of  portraits  of  private 
persons;  and  the  evil  of  the  invasion  of 
privacy  by  the  newspapers,  long  keenly  felt, 
has  been  but  recently  discussed  by  an  able 
•writer  (Scribner's  Magazine,  July,  1890,  "The 
Rights  of  the  Citizen  to  his  Reputation,"  by 
E.  L.  Godkin,  Esq.,  pp.  65,  67).'  " 

1.  Whart.  Law  Lex. 

2.  Libel  and  Slander. — Schurick  v.  Kollman, 

50  Ind.  336 ;  K  v.  H  ,  20  Wis.  242  ;  Roby 

V.  Murphy,  27  111.  App.  398. 

But  the  words  "  She  is  a  bitch,"  when  al- 
leged in  the  complaint  to  have  been  spoken  at 
a  time  and  place  where  they  were  understood 
to  mean,  and  did  mean,  an  imputation  of 
whoredom,  are  actionable.  Logan  v.  Logan, 
77  Ind.  558.  And  when  used  in  connection 
with  other  words,  such  as  "  bad  woman"  and 
"  whore,"  they  may  of  their  own  force  import 
to  the  ordinary  hearer  the  charge  of  want  of 
chastity,  or  of  the  crime  of  adultery.  Riddell 
v.  Thayer,  127  Mass.  490.  See  also  Scott  v. 
McKinnish,  15  Ala.  664,  where  the  defendant 
charged  that  the  plaintiff  was  a  whorish  bitch. 

The  word  bitch  is  of  like  import  with 
"  wench"  or  "  hussy,"  so  as  to  render  admis- 
sible, in  an  action  for  slander,  for  the  purpose 
of  showing  malice,  evidence  that  the  defend- 
ant, after  the  slander  counted  on,  which  con- 
sisted in  calling  the  plaintiff  a  "wench"  or 
"hussy,"  called  her  a  bitch.  Bailey  v.  Bailey 
(Iowa  1895),  63  N.  W.  Rep.  341. 

Statute  against  Obscene  Language.  (See  also 
the  title  Obscenity.) — The  language  "  You 
are  a  God  damn  low  down  son  of  a  bitch,"  is 
not  obscene  and  vulgar,  inasmuch  as  the  word 
bitch,  applied  to  a  woman,  does  not,  in  its  or- 
dinary sense,  import  prostitution.  The  utter- 
ance of  these  words  was  held  not  an  offense 
against  that  part  of  section  4372  of  the  Code  of 
Georgia  which  declares  it  a  misdemeanor  to 
use  obscene  and  vulgar  language  in  the  pres- 
ence of  a  female.  Shields  v.  State,  89  Ga.  549. 

3.  Mayhem.  (See  also  the  title  Mayhem.) — 
In  People  v.  Demasters,  105  Cal.  669,  the 
word  bite  was  held  not  equivalent  to  the  word 
'slit,'  as  used  in  the  Penal  Code  defining  may- 
hem.   The  court  said:  "  The  words  '  or  bite 


the  lip,'  used  in  the  third  instruction  gi  .^n  at 
the  request  of  the  prosecution,  [are]  not  the 
equivalent  of  the  word  '  slit,'  used  in  section 
203  of  the  Penal  Code.  If  this  injury  to  the 
lip  was  such  as  to  constitute  mayhem,  the  de- 
fendant should  have  been  charged  with  that 
offense ;  but,  as  it  is  not  claimed  that  the  bite 
amounted  to  mayhem,  the  instruction  should 
have  followed  the  statutory  definition  and 
used  the  word  '  slit.'  Since  the  case  itself 
proves  that  the  lip  may  be  bitten  in  such  a 
manner  as  not  to  amount  to  mayhem,  it  fol- 
lows that  the  intent  to  bite  is  not  necessarily 
the  equivalent  of  an  intent  to  '  slit.'  " 

4.  Intoxicating  Liquors.  (See  also  the  title 
Intoxicating  Liquors.) — In  State  t'.Lillard, 
78  Mo.  136,  it  was  held  to  be  an  offense  for 
one  not  having  a  license  to  sell  intoxicating 
liquors,  to  sell,  as  a  beverage  and  not  for  me- 
dicinal purposes,  bitters  compounded  in  part  of 
intoxicating  liquors,  and  that  it  was  immate- 
rial that  such  person  had  paid  an  excise  tax  to 
the  United  States.  See  also  State  v.  Wilson, 
80  Mo.  303;  King  v.  State,  58  Miss.  737,  38 
Am.  Rep.  344;  Wall  v.  State,  78  Ala.  417; 
Ryall  v.  State,  78  Ala.  410;  Carl  v.  State,  87 
Ala.  22  ;  Com.  v.  Ramsdell,  130  Mass.  68. 

Bitters  Not  EJusdem  Generis  with  Mineral 
Waters. — In  State  v.  Dinnisse,  109  Mo.  434,  it 
was  held  that  a  statute  protecting  the  manu- 
facturer and  dealers  in  mineral  waters,  soda 
water,  and  other  beverages,  from  loss  of  si- 
phons, did  not  apply  to  the  manufacturer  of 
wild  cherry  bitters.  The  court  said :  "  The 
information  does  not  charge  that  the  '  Dr. 
Harter  Medicine  Company'  was  a  manufac- 
turer, bottler,  or  dealer  in  mineral  waters, 
soda  waters,  or  any  other  beverages  of  that 
kind.  From  what  is  charged  in  the  informa- 
tion it  may  be  implied  that  the  company  was 
engaged  as  bottlers  of  a  liquid  preparation 
used  as  a  beverage,  and  known  as  '  Dr.  Har- 
ter's  Wild  Cherry  Bitters;'  but  it  cannot  be 
implied  that  this  preparation  was  a  mineral 
or  soda  water,  or  drink  of  a  similar  kind.  In- 
deed, bitters,  in  the  ordinary  acceptation  of 
the  word,  means  a  spirituous  liquor,  and  not 
a  drink  or  beverage  of  the  kind  or  class  known 
as  mineral  or  soda  water.  The  demurrer  to 
the  information  was  properly  sustained." 

6.  Miller  v.  Powers,  16  Ind.  410;  Locke  v. 
Merchants'  Nat.  Bank,  66  Ind.  364. 

6.  Jackson  v.  Cummings,  15  111.  453;  Hunt 
v .  Smith,  9  Kan.  153. 

7.  Black  Person.    (See  also  the  title  Civil 
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Definitions. 


BLACKLEG. — A  blackleg  is  a  person  who  earns  his  living  by  frequenting 
race  courses  and  places  where  games  of  chance  are  played,  getting  the  best 
odds  and  giving  the  least  he  can,  but  not  necessarily  cheating.1 

BLACKLISTING  EMPLOYEES.  (See  also  the  titles  Conspiracy  ;  Master 
and  Servant.  And  see  the  title  Libel  and  Slander,  as  to  whether  black- 
listing is  libel.) — The  blacklisting  of  discharged  employees  by  a  corporation, 
that  is,  the  combination  of  a  number  of  employers  to  prevent  the  employees 
discharged  by  one  of  them  from  obtaining  employment,  or  otherwise  attempt- 
ing to  prevent  them  from  obtaining  employment,  has,  by  statute  in  several 
states,  been  made  a  misdemeanor.2  An  injunction  will  not  lie  against  the 
blacklisting  of  employees.3 

BLACKMAIL.  (See  also  the  titles  Extortion;  Libel  and  Slander; 
Threats  and  Threatening  Letters.) — Blackmail  (from  maille,  French, 
signifying  a  small  coin)  has  been  defined  to  be  a  certain  rent  of  money,  coin,  or 
other  thing,  paid  to  persons  upon  or  near  the  borders,  being  men  of  influence, 
and  allied  with  certain  robbers  and  brigands,  to  be  protected  from  their  devasta- 
tion. Substantially  the  same  meaning  is  now  attached  to  the  term.  In  com- 
mon parlance,  and  in  general  acceptation,  it  is  equivalent  to,  and  synonymous 
with,  extortion  —  the  exaction  of  money,  either  for  the  performance  of  a 
duty,  the  prevention  of  an  injury,  or  the  exercise  of  an  influence.  It  supposes 
the  service  to  be  unlawful,  and  the  payment  involuntary.  Not  infrequently 
it  is  extorted  by  threats,  or  by  operating  upon  the  fears  or  the  credulity,  or 
by  promises  to  conceal  or  offers  to  expose,  the  weaknesses,  the  follies,  or  the 
crimes,  of  the  victim.  There  is  moral  compulsion,  which  neither  necessity, 
nor  fear,  nor  credulity  can  resist.  The  term  "blackmailing"  is  invariably 
regarded  as  an  unlawful  act ;  and  though,  from  its  indefiniteness  and  compre- 
hensiveness, the  offense  is  not  classified  as  a  distinct  crime,  nevertheless  it  is 
believed  to  be  criminal,  and  to  charge  a  man  with  "blackmailing  "  is  equiva- 
lent to  charging  him  with  a  crime.4 


Rights.  And  see  Colored  Persons,  and  the 
references  there  given.) — In  a  statute  provid- 
ing that  "  no  black  or  mulatto  person  or 
Indian  shall  be  allowed  to  give  evidence  for 
or  against  a  white  man,"  it  was  held  that 
"black  person"  must  be  taken  as  contradis- 
tinguished from  "  white,"  and  that  the  statute 
necessarily  excluded  all  races  other  than  the 
Caucasian.    People  v.  Hall,  4  Cal.  404. 

1.  Libel  and  Slander.  (See  also  the  title 
Liiif.l  and  Slander.) — Barnett  v.  Allen,  3  H. 
&  N.  379.  In  that  case  the  court  was  equally 
divided  as  to  whether  the  term  imputed  a 
crime  and  was  actionable  per  se.  But  where 
there  is  an  innuendo  that  the  word  imputes  a 
person  of  bad  character,  it  is  libel.  M'Gregor 
v.  Gregory,  11  M.  &  W.  289;  O'Brien  v. 
Clement,  16  M.  &  W.  159. 

2  Blacklisting— Statutes. — See  Iowa  Laws 
of  1892,  c.  47,  p.  72;  Maine  Laws  1891  and 
1892,  c.  622,  p.  976;  Mont.  Laws  1891,  p.  257 ; 
Ga.  Arts  1890  and  1891,  p.  183. 

3.  Injunction — Worthington  v.  Waring,  157 
Mass.  421.  The  court  said:  "It  docs  not 
appear  by  the  petition  that  any  of  the  peti- 
tioners had  existing  contracts  for  labor  with 
which  the  defendants  interfered.  *  *  *  If 
the  petition  sets  forth  such  a  conspiracy 
as  constitutes  a  misdemeanor  at  common 
law,  •  *  *  the  remedy  is  bv  Indictment. 
If  the  Injury  which  had  been  received  by 
the  petitioners  at  the  lime  the  petition  wan 
filed  constitutes  a  cause  of  action,  »  •  » 
4  C.  of  L.— 37 


the  remedy  is  by  an  action  of  tort,  to  be 
brought  by  each  petitioner  separately.  The 
only  grievance  alleged  which  is  continu- 
ing in  its  nature  is  the  conspiracy  not  to  em- 
ploy the  petitioners,  and  there  are  no  approved 
precedents  in  equity  for  enjoining  the  defend- 
ants from  continuing  such  a  conspiracy."  It 
was  further  held  that  the  employees  could  not 
combine  in  one  action,  but  that  if  any  right  of 
action  existed  it  was  in  favor  of  each  one  sep- 
arately. 

Liable  In  Damages. — A  railroad  company 
which  combines  with  other  companies  to  pre- 
vent a  discharged  employee  from  obtaining 
employment  by  blaeklttHng  him  is  liable  to 
him  for  the  damages  sustained.  Mattison  v. 
Lake  Shore,  etc.,  R.  Co.,  2  Ohio  N.  P.  276, 
3  Ohio  Dec.  526. 

4.  Libel  and  Slander — Extortion  by  Policeman. 
— Monell,  J.,  in  Edsall  v.  Brooks,  26  How. 
Pr.  (N.  Y.  Super.  Ct.)  426.  In  that  case  it 
was  held  that  the  term  was  libelous.  Upon 
the  next  trial  of  this  case  it  appeared  from  the 
evidence  that  the  defendants,  editors  of  a  news- 
paper, published  an  article  headed,  "  Hlack- 
maiHno  bv  a  policeman,"  which  consisted 
of  the  statement  of  the  dismissal  of  the  plain- 
tiff, as  such  policeman,  "on  charges  of  black- 
mail preferred  against  him  by  citizens  in  three 
distinct  cases,"  and  a  detailed  account  of  the 
receipt  by  the  plaint  ilT,  from  three  several  per- 
sons designated  by  name,  who  hail  been  de- 
frauded, of  sums  of  money  paid  by  each  of  thctn 
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voluntarily  to  him  for  his  aid  as  an  officer.  It 
was  held,  where  the  defendants  alleged  that 
the  acceptance  by  the  policeman,  for  his  own 
benefit,  of  compensation  for  his  services,  was 
known  and  called  throughout  the  community 
blackmail,  that  the  sense  in  which  the  words 
wi  re  used  iii  the  publication  should  have  been 
submitted  to  a  jury.  The  court,  by  Robertson, 
C.  J.,  said,  commenting  upon  the  decision 
in  the  former  case:  "The  next  question  that 
presents  itself  is  whether  this  court,  in  its  de- 
cision at  general  term  in  this  case,  definitively 
held,  as  a  conclusion  of  law,  that  the  term 
blackmailing  could  mean  nothing  but  the 
imputation  of  a  crime  or  offense,  of  which  the 
plaintiff  was  not  guilty,  under  the  circum- 
stances stated  in  the  pleadings,  and  not  mere- 
ly that,  as  a  conclusion  of  law,  such  circum- 
stances would  not  warrant  such  a  charge.  The 
latter  would  evidently  have  been  a  sufficient 
ground  to  warrant  the  judgment  of  the  court 
of  reversal  in  such  case,  as  the  question  had 
been  entirely  withdrawn  from  the  jury  at  the 
first  trial.  In  order  to  ascertain,  therefore, 
if  the  first  was  the  ground,  it  will  be  necessary 
to  look  a  little  into  the  learned  and  elaborate 
opinion  delivered  at  general  term,  already  re- 
ferred to.  With  the  respect  I  entertain  for 
my  learned  brother  who  delivered  that  opin- 
ion, and  before  whom  that  cause  was  last 
tried,  I  cannot  bring  myself  to  believe  that 
after  a  thorough  examination  of  the  meaning 
of  the  word  blackmail,  lexicographically, 
etymologically,  and  in  its  common  use,  he 
meant  to  hold  that  there  was  no  sense  of  it 
which  could  be  applied  to  a  public  officer  for 
receiving  money  without  the  consent  of  his 
superior,  for  services  rendered  in  the  discharge 
of  his  duty,  for  which  he  received  a  salary, 
when  prohibited  by  law  from  receiving  it 
without  such  consent.  The  learned  judge, 
after  citing  a  definition  of  blackmail,  from 
Wharton's  Law  Lexicon,  as  being  money  paid 
to  be  protected  from  devastation,  states,  in 
such  opinion,  that  '  substantially,  we  now  at- 
tach the  same  meaning  to  the  term.'  He  then 
adds:  '  In  common  parlance,  and  in  general 
acceptation,  it  is  equivalent  to,  and  synony- 
mous with,  extortion;'  which  he  apparently 
defines  as  '  the  exaction  of  money,  either  for 
the  performance  of  a  duty,  the  prevention  of 
an  injury,  or  the  exercise  of  an  influence.' 
This,  clearly,  would  bring  the  reception  of 
money  by  a  public  officer,  for  the  discharge 
of  his  duty,  from  the  parties  benefited,  within 
such  latter  definition.  But  he  adds:  'It  sup- 
poses the  service  to  be  unlawful,  and  the  pay- 
ment involuntary ;'  and  then  proceeds  to  point 
out  various  modes  of  moral  compulsion,  which 
he  considers  may  render  it  involuntary .  He 
concedes,  however,  that  '  from  its  indefinite- 
ness  and  comprehensiveness,  the  offense  is  not 
classified  as  a  distinct  cri/nc,'  although  '  be- 
lieved to  be  criminal.'  Under  such  a  course 
of  reasoning  and  statement,  assuming  such 
definitions  to  be  accurate,  when  the  only  point 
to  be  arrived  at  was  whether  the  learned 
judge,  before  whom  the  cause  was  originally 
tried,  was  right  in  withdrawing  the  case  en- 
tirely from  the  jury,  if  it  appears,  on  more 
full  examination,  that  the  offense  of  which  the 
plaintiff  was  guilty  was  akin  to  that  of  ex- 


tortion, as  an  offense  known  to  the  law,  and 
that  the  settled  meaning  of  blackmail  is  not 
confined  to  the  payment  of  tribute  for  protec- 
tion against  injury,  or,  if  it  were  so.  that  it  is 
exactly  what  the  plaintiff  did,  unless  there  be 
an  essential  distinction  between  redress  and 
prevention  I  trust  I  shall  be  pardoned  in  mak- 
ing the  inference  that  the  general  term  of  this 
court  did  not  intend  to  establish,  as  an  abso- 
lute rule  of  law,  that  the  term  blackmailing^ 
was  of  so  certain,  definite,  and  narrow  a  mean- 
ing that  it  could  not  be  applied  to  the  plain- 
tiff's conduct  in  question,  to  characterize  it." 
Edsall  v.  Brooks,  3  Robt.  (N.  Y.)  290. 

Same — Imputes  Crime. — In  Hess  v.  Sparks, 
44  Kan.  465,  the  following  words  spoken  of  a 
woman  were  held  actionable  per  se:  "  What 
are  you  doing  with  that  nine-dollar  blackmailer 
here?"  The  court  said:  "the  word  black- 
mail has  a  well-defined  meaning:  the  extor- 
tion of  money  from  a  person  by  threats  of 
accusation,  or  exposure,  or  opposition  in  the 
public  prints.  Hush  money,  bribe  to  keep 
silence;  the  extortion  of  hush  money,  obtain- 
ing of  value  from  a  person  as  a  condition  of 
refraining  from  making  an  accusation  against 
him,  or  disclosing  some  secret  calculated  to 
operate  to  his  prejudice.  These  definitions, 
given  by  the  best  lexicographers,  convey  to 
the  mind  what  is  intended  to  be  understood 
by  the  use  of  the  word.  *  *  *  The  charge 
alleged  by  the  defendant  in  error  against  the 
plaintiff  in  error  was  that  she  was  a  black- 
mailer; that  is,  that  she  was  guilty  of  extor- 
tion, illegal  compulsion.  This,  the  plaintiff 
below  alleges,  meant  that  she  had  committed 
the  offense  of  extorting  money  from  persons 
by  threats  of  accusation  or  exposure,  or  oppo- 
sition in  the  public  prints,  and  that  she  was  a 
common  blackmailer  and  extortioner.  This 
is  the  innuendo  to  explain  what  the  plaintiff 
below  claimed  was  meant  by  the  use  of  the 
words  :  '  What  are  you  doing  with  that  nine- 
dollar  blackmailer  here?'  *  *  *  Now,  tak- 
ing the  innuendo  in  connection  with  the 
words  charged,  we  think  the  language  im- 
puted an  offense  which  was  punishable  under 
the  laws  of  this  state,  and  the  petition  stated 
facts  sufficient  to  constitute  a  cause  of  action  ; 
and  the  court  committed  no  error  in  submit- 
ting the  matter  to  the  jury  to  determine 
whether  it  was  so  understood  or  not." 

Same — A  Charge  of  Intent  Not  Actionable. — In 
Mitchell  v.  Sharon,  51  Fed.  Rep.  424,  it  was 
held  that  it  was  not  actionable  to  say  of  an- 
other that  he  is  guilty  of  the  crime  of  concoct- 
ing a  blackmail  or  extortion  scheme,  as  the 
words  charged  merely  a  plan  or  purpose  to 
extort  money,  which  is  not  punishable  unless 
an  attempt  is  made  to  carry  it  out.  The  court 
said  :  "  To  charge  a  person  with  being  a  black- 
mailer would  be  equivalent  to  charging  such 
person  with  being  guilty  of  the  crime  of  'ex- 
tortion.' The  words  are  treated  by  lexicog- 
raphers as  synonymous.  '  The  exaction  of 
money  for  the  performance  of  a  duty,  the  pre- 
vention of  an  injury,  or  the  exercise  of  an  in- 
fluence;' the  'extortion  of  money  from  a  per- 
son by  threats  of  accusation  or  exposure;' 
the  'wrongful  exaction  of  money.'  *  *  *  The 
law  upon  this  subject  is  well  stated  in 
13  Am.  and  Eng.  Encyc.  of  Law  (1st 
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BLACKSMITH  SHOP. — See  note  I. 

BLANC  SEIGN.  (See  also  the  titles  Checks;  Powers.) — In  Louisiana  a 
blanc  seign  is  a  paper  signed  at  the  bottom  by  him  who  intends  to  bind  him- 
self, give  acquittance,  or  compromise,  at  the  discretion  of  the  person  whom  he 
intrusts  with  such  blanc  seign,  giving  him  power  to  fill  it  with  what  he  may 
think  proper,  according  to  agreement,  which  power  is  personal,  and  dies  with 
the  attorney.* 

BLAND'S  TABLES.— See  the  title  Mortality  Tables. 

BLANKET  BALLOT. — See  the  title  ELECTIONS. 

BLANKET  POLICY.  (See  also  the  titles  Fire  Insurance  ;  Insurance.)— 
A  blanket  or  floating  policy  is  issued  to  a  factor  or  warehouseman,  and  is 
intended  to  cover  margins  not  insured  by  other  policies,  or  to  cover  the 
limited  interests  of  the  factor  or  warehouseman.3 

BLANKET  VEIN.  (See  also  the  title  MINES  AND  MINING  CLAIMS.)— A 
blanket  vein  is  a  horizontal  vein  or  deposit  of  ore.4 

BLANKS.     (See  the  titles  ALTERATION  OF  INSTRUMENTS,  vol.  2,  p.  249; 

Deputies;  Forgery;  Summons;  Warrants.  As  to  blank  indorsements 
and  acceptances,  see  the  titles  Bills  of  Exchange  and  Promissory  Notes, 
ante ;  CHECKS.) — A  blank  is  a  void  space  on  paper  or  in  any  written  instru- 
ment. A  blank  is  a  paper  containing  the  substance  of  a  legal  instrument,  as 
a  deed,  release,  writ,  or  execution,  with  vacant  spaces  left  to  be  filled  with 
names,  date,  descriptions,  etc. 


ed.)  353:  'Words  which  merely  impute  a 
criminal  intention,  not  yet  put  into  action, 
are  not  actionable.  Guilty  thoughts  are 
not  a  crime.  But  as  soon  as  any  step  is 
taken  to  carry  out  such  intention,  as  soon  as 
any  overt  act  is  done,  an  attempt  to  commit  a 
crime  has  been  made;  and  every  attempt  to 
commit  an  indictable  offense  is,  at  common 
law,  a  misdemeanor,  and  in  itself  indictable. 
To  impute  such  an  attempt  is  therefore  clearly 
actionable.'  The  case  of  Hess  v.  Sparks,  44 
Kan.  465,  relied  upon  by  plaintiff,  is  not  in  any 
respect  in  opposition  to  the  views  I  have  ex- 
pressed. It  was  essentially  different  in  its 
facts  from  this  case.  There  the  words  spoken 
directly  charged  that  the  person  alluded  to  was 
.1  blackmailer, — '  What  are  you  doing  with  that 
nine-dollar  blnrkmniivv  here  f '  And  the  innu- 
endo set  forth  the  meaning  in  clear,  direct,  and 
positive  terms,  '  meaning  thereby  that  the  said 
plaintiff  hail  committed  the  offense  of  extor- 
tion of  money  from  a  person  or  persons  by 
threats  of  accusation  or  exposure,  or  opposi- 
tion in  the  public  prints,  and  that  she  was  a 
common  blackmnlh-r  and  extortioner.'  Tak- 
ing the  innuendo  in  connection  with  the  words 
charged,  the  court  very  properly  held  that  the 
language  imputed  an  offense  punishable  under 
the  laws  of  that  state." 

Iitfanetlon. — In  Life  Assoc.  of  America  v. 
Boogher,  3  Mo  A  pp.  173,  it  was  held  that  an 
injunction  would  not  lie  to  restrain  the  publi- 
cation of  a  libel.  The  plaintiff  alleged,  by 
way  of  aggravating  the  offense  of  the  libelor, 
that  tin-  purpose  of  the  latter  was  to  levy 
VmekmaU  on  him.  The  court  said:  "  No  ex- 
planation is  given  of  this  phrase,  and  its  use 
Is  hardly  justifiable,  for  it  cannot  be  consid- 
ered quite  intelligible.    It  certainly  cannot 


be  called  plain  English.  Originally,  we 
learn  from  philological  authority,  it  had  a 
definite  but  provincial  meaning,  familiar  to 
those  who  inhabited  the  country  periodically 
devastated  by  Highland  robbers.  It  was,  in- 
deed, the  tribute  levied  by  these  last  on  the 
peaceable  but  unwarlike  inhabitants  of  the 
Lowlands  of  Scotland,  which,  being  paid 
promptly,  and  at  regular  intervals,  was  a  sub- 
stitute for  complete  spoliation.  In  this  coun- 
try the  phrase  has  been  sometimes  used  in  a 
metaphorical  sense,  to  signify  any  unlawful 
exaction  of  money  by  an  appeal  to  the  fears 
of  the  victim,  and  we  may  conjecture  that 
this  use  of  it  was  intended  by  the  draughts- 
man of  this  petition.  But  this  conjecture 
cannot  supply  the  demand,  made  by  the  uni- 
versal rule  of  pleading,  that  the  complaint 
should  be  set  forth  in  plain  language,  a  state- 
ment of  the  facts  constituting  the  plaintiff's 
cause  of  action."  See  also  Excyc.  of 
Pleading  and  Practice,  title  Injunctions. 

Criminal  Law. — As  to  the  crime  of  black- 
mail, see  the  titles  Conspiracy  ;  Extortion  ; 
Threats  and  Threatening  Letters. 

1.  Nuisances.  (See  also  the  title  Ni  ls  \nces  ) 
—  A  blaekmnUh  alurp  is  not  a  nuisance  per  St. 
Faucher  -•.  Grass,  60  Iowa  507. 

2.  Musson  v.  U.  S.  Bank,  6  Martin  (La.)  718. 
The  court  says:  "  It  is  not  to  be  expected  that 
much  may  be  found  in  law  books  upon  this 
very  unusual  mode  of  transacting  business, 
which  now  and  then,  when  men,  in  the  sim- 
plicity of  their  manners,  could  rely  on  each 
other's  honesty,  was  indulged  in." 

3.  Home  Ins.  Co.  v.  Baltimore  Warehouse 
Co.,  93  U.  S.  541. 

.  4.  Iron  Silver  Min.  Co.  V.  Mike,  etc.,  Gold, 
etc.,  Min.  Co.,  143  U.S.  400. 
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L  Definitions,  580. 

II.  As  Crimes,  581. 

1.  Generally — Common-law  Rule,  581. 

2.  Statutes  Regarding,  582. 

CROSS-REFERENCES. 

Formatters  of  Procedure,  see  Encyclopaedia  of  Pleading  and  Practice,  titles  BLAS- 
PHEMY, vol.  3,  p.  633  ;  PROFANE  SWEARING. 

For  other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  BREACH  OF  THE  PEACE;  COMMON  LAW; 
CONSTITUTIONAL  LAW;  CRIMINAL  LAW;  INTOXICATION  AS 
DEFENSE  TO  CRIME;  LIBEL  AND  SLANDER;  NUISANCES;  POLICE 
POWER. 

I.  Definitions. — Blasphemy  consists  in  wantonly  uttering  or  publishing  words 
casting  contumelious  reproach  or  profane  ridicule  upon  God,  the  Holy 
Scriptures,  or  the  Christian  religion.1 

Profanity  or  profane  swearing  is  generally  treated  as  a  form  of  blasphemy,2 
and  is  the  use  of  words  importing  an  imprecation  of  Divine  vengeance,  of 
implying  Divine  condemnation.3 


1.  Blasphemy  Denned. — 4  Black.  Com.  59; 
Com.  v .  Kneeland,  20  Pick.  (Mass.)  213  ;  Peo- 
ple v.  Ruggles,  8  Johns.  (N.  Y.)  290,  t;  Am. 
Dec.  335  ;  Bell's  Case,  6  C.  H.  Rec.  (N.  Y.)  38. 

In  Ex  p.  Delaney,  43  Cal.  478,  the  court,  by- 
Belcher,  J.,  said  :  "  Blasphemy  is  any  oral  or 
written  reproach  maliciously  cast  upon  God, 
his  name,  attributes,  or  religion.  It  embraces 
the  idea  of  detraction  when  used  towards  the 
Supreme  Being,  as  '  calumny'  usually  carries 
the  same  idea  when  applied  to  an  individual." 
Quoting  2  Bish.  Cr.  Law,  §  76. 

In  Com.  v.  Kneeland,  20  Pick.  (Mass.)  213, 
the  court,  by  Shaw,  C.  J.,  said  that  "  blas- 
phemy may  be  described  as  consisting  in 
speaking  evil  of  the  Deity  with  an  impious 
purpose  to  derogate  from  the  Divine  Majesty, 
and  to  alienate  the  minds  of  others  from  the 
love  and  reverence  of  God.  It  is  purposely 
using  words  concerning  God  calculated  and 
designed  to  impair  and  destroy  the  reverence, 
respect,  and  confidence  due  to  him  as  the  in- 
telligent creator,  governor,  and  judge  of  the 
world.  It  embraces  the  idea  of  detraction 
when  used  towards  the  Supreme  Being,  as 
'calumny'  usually  carries  the  same  idea  when 
applied  to  an  individual." 

In  People  v.  Ruggles,  8  Johns.  (N.  Y.)  290, 
5  Am.  Dec.  335,  Kent,  C.  J.,  said:  "Blas- 
phemy, according  to  the  most  precise  defini- 
tions, consists  in  maliciously  reviling  God  or 
religion." 

Blasphemy — The  Offense  Classified. — The  of- 


fense has  been  classified  under  the  following 
heads:  1.  Denying  the  being  and  providence 
of  God.  2.  Contumelious  reproaches  of  Jesus 
Christ;  profane  and  malevolent  scoffing  at  the 
Scriptures,  or  exposing  any  part  of  them  to 
contempt  and  ridicule.  3.  Certain  immoral- 
ities tending  to  subvert  all  religion  and  moral- 
ity, which  are  the  foundations  of  all  govern- 
ments. Updegraph  v.  Com.,  11  S.  &  R.  (Pa.) 
394- 

These  are  substantially  the  same  as  the 
common-law  offenses  against  religion  men- 
tioned by  Hawkins.  See  I  Hawk.  P.  C, 
(Curw.  ed.),  358. 

Language  Held  to  be  Blasphemous. — The  fol- 
lowing language,  wantonly  and  maliciously 
uttered,  has  been  held  to  be  blasphemous: 
' '  That  the  Holy  Scriptures  were  a  mere  fable ; 
that  they  were  a  contradiction;  and  that 
although  they  contained  a  number  of  good 
things,  yet  they  contained  a  great  many  lies." 
Updegraph  v.  Com.,  11  S.  &  R.  (Pa.)  394. 

"  The  Virgin  Mary  was  a  whore,  and  Jesus 
Christ  was  a  bastard,"  State  v.  Chandler,  2 
Harr.  (Del.)  553;  and  similar  language  in  Tay- 
lor's Case,  1  Vent.  293,  3  Keb.  607;  People  v. 
Ruggles,  8  Johns.  (N.  Y.)  290,  5  Am.  Dec.  335. 

2.  See  the  Statute  9  and  10  Wm,  III.,  c.  32, 
entitled  "  An  Act  for  the  More  Effectual 
Suppression  of  Blasphemy  and  Profaneness." 
See  also  Rex  v.  Carlile,  3  B.  &  Aid.  161,  5  E. 
C.  L.  249. 

3.  Profanity  Defined.— Holcomb  v.  Cornish, 
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II.  As  Ceimes— 1.  Generally — Common-law  Eule — Blasphemy. — It   has  long 

been  settled  that  blasphemy  against  the  Deity  generally,  or  an  attack  upon 
the  Christian  religion  indirectly,  for  the  purpose  of  exposing  its  doctrines  to 
ridicule  and  contempt,  is  indictable  and  punishable  at  common  law  as  a 
temporal  offense.1 

Must  Be  Malicious. — The  publication,  whether  written  or  oral,  must  be  mali- 
cious, and  designed  for  that  end  and  purpose,2  as  the  offense  is  crimen 
malitice? 

Profanity. — Profane  or  public  swearing  is  a  nuisance  at  common  law,  but,  to 
be  indictable,  it  must  be  in  a  public  place  and  constitute  an  annoyance  to  the 
public.4 


8  Conn.  375;  Gaines  v.  State,  7  Lea  (Tenn.) 
410,  40  Am.  Rep.  64. 

Name  of  Deity  need  Not  be  Used. — It  is  not  ab- 
solutely necessary  that  the  name  of  the  Deity 
should  be  used.  Gaines  v.  State,  7  Lea 
(Tenn.)  410,  40  Am.  Rep.  64. 

1.  Blasphemy  as  a  Crime — Common  Law. — 
Taylor's  Case,  1  Vent.  293,  3  Keb.  607;  Rex 
v.  Woolston,  2  Stra.  834,  Fitz.  64,  Barnard 
162;  Rex  v.  Williams,  cited  in  Rex  v.  Carlile, 
3  B.  &  Aid.  161,  5  E.  C.  L.  249;  Atty.-Gen.  v. 
Pearson,  3  Meriv.  353;  Rex  v.  Waddington,  1 
B.  &  C.  26,  8  E.  C.  L.  12;  Ex  p.  Delaney,  43 
Cal.  478;  State  v.  Chandler,  2  Harr.  (Del.) 
553;  People  v.  Ruggles,  8  Johns.  (N.  Y.) 
290,  5  Am.  Dec.  335;  Updegraph  v.  Com.,  11 
S.  &  R.  (Pa.)  394. 

The  Words  must  be  Spoken  Profanely. — Up- 
degraph v.  Com.,  11  S.  &  R.  (Pa.)  394; 
Com.  v.  Spratt,  37  Leg.  Int.  (Pa.)  234,  14 
Phila.  (Pa.)  365. 

The  Crime  must  be  Proved. — A  prisoner  can- 
not be  convicted  on  a  charge  of  blasphemy 
on  a  mere  confession  made  out  of  court  that 
he  has  made  use  of  the  words  charged.  The 
prosecution  must  also  show  that  the  offense 
has  been  committed,  or  that  blasphemous 
words  have  actually  been  uttered,  as  there  can 
be  no  conviction  if  the  words  are  not  heard 
bv  any  person.  People  v.  Porter,  2  Park.  Cr. 
Rep.  (Washington  Oyer  &  T.  Ct.)  14. 

Intoxication  Is  No  Excuse  for  Blasphemy. — 
People  v.  Porter,  2  Park.  Cr.  Rep.  ( Washing- 
ton Oyer  &  T.  Ct.)  14.  And  the  same  rule 
was  laid  down  in  a  Scotch  case.  Kinnin- 
mount's  Case,  1  Hume  C rim.  Law  (2d  ed.)  517. 

Blasphemous  Libel. — The  offense  of  publish- 
ing a  blasphemous  libel  and  the  crime  of 
blasphemy  are  in  many  respects  technically 
distinct,  yet  the  same  act  may,  and  often  does, 
constitute  both.  "The  latter  consists  in  blas- 
pheming the  holy  name  of  God  by  denying, 
cursing,  or  contumeliously  reproaching  God, 
his  creation,  government,  or  final  judging  of 
the  world;  and  this  may  be  done  by  language 
orally  uttered,  which  would  not  be  a  libel  ;  but 
it  is  not  the  less  blasphemy,  if  the  same  thing 
be  done  bv  language  written,  printed,  and  pub- 
lished, although  when  done  in  this  form  it 
also  constitutes  the  offense  of  libel."  Com.  v. 
Knceland,  20  Pick.  (Mass.)  211.  See  also 
State  T'.  Chandler,  2  Harr.  (Del  )  555;  Rex  v. 
Waddington,  1  B.  &  C.  26,  8  E.  C.  L.  12; 
At  wood's  Ciri1,  Cru,  I  i'  l  i  ;  Rex  :•.  Tayler, 
3  Keb.  607. 

Blasphemous  Libel  Was  Punishable  at  Com 


mon  Law. — Rex  v.  Waddington,  1  B.  &  C.  26, 
8  E.  C.  L.  12  ;  Rex  v.  Carlile,  3  B.  &  Aid.  161, 
5  E.  C.  L.  249. 

A  publication  stating  Jesus  Christ  to  be  an 
impostor  and  murderer  in  principle,  has  been 
held  to  be  punishable  at  common  law.  Rex 
v.  Waddington,  I  B.  &  C.  26,  8  E.  C.  L.  12. 

2.  Must  Be  Malicious. — Updegraph  v.  Com., 
11  S.  &  R.  (Pa.)  394. 

"  A  wilful  intention  to  pervert,  insult,  and 
mislead  others  by  means  of  licentious  and 
contumelious  abuse  applied  to  sacred  subjects, 
or  by  wilful  misrepresentations,  or  artful 
sophistry,  calculated  to  mislead  the  ignorant 
and  unwary,  is  the  criterion  and  test  of  guilt." 
Coleridge,  L.  C.  J.,  in  his  charge  to  the  jury, 
in  Reg.  v.  Ramsay,  48  L.  T.  733,  15  Cox  C. 
C.  231,  17  Cent.  L.  J.  38,  quoting  Starkie  on 
Slander  and  Libel,  p.  599. 

And  in  conformity  with  this  principle,  it 
has  been  held  that  the  utterance  of  blasphe- 
mous words  in  the  course  of  an  intemperate 
political  debate,  was  not  an  indictable  offense. 
Bell's  Case,  6  C.  H.  Rec.  (N.  Y.)  38. 

Thus  the  bare  denial  of  Christianity  is  no 
ground  for  a  prosecution  for  blasphemy,  as 
malice  is  essential.  Reg.  v.  Ramsay,  48  L.  T. 
733,  15  Cox  C.  C.  231,  17  Cent.  L.  J.  38. 

3.  People  v.  Ruggles,  8  Johns.  (N.  Y.)  290, 
5  Am.  Dec.  335. 

4.  Profanity  as  a  Crime. — Per  Green,  J.,  in 
Com.  v.  Linn,  158  Pa.  St.  22,  quoting  and  *}■ 
proving  2  Am.  and  Eng.  Encyc.  or  Law  (1st 
ed.),  p.  424,  note  2. 

See  also,  as  recognizing  the  offense  as  in- 
dictable, Ex  p.  Delaney,  43  Cal.  478;  Hol- 
comb  v.  Cornish,  8  Conn.  375;  State  v.  Gra- 
ham, 3  Sneed  (Tenn.)  134;  State  v.  Steele,  3 
Heisk.  (Tenn.)  135;  Gaines  v.  State,  7  Lea 
(Tenn.)  410,  40  Am.  Rep.  64. 

"It  is  too  well  settled  for  either  disputa- 
tion or  discussion,  that  public  profane  swear- 
ing, as  well  as  blasphemy,  was  an  indictable 
offense  at  the  common  law,  owing,  no  doubt, 
as  well  to  the  fact  of  its  tendency  to  disturb 
the  peace  and  corrupt  the  morals  of  the  com- 
munity, as  to  undermine  the  foundations  of 
Christianity,  which  is  justly  regarded,  in  a 
certain  sense,  as  a  part  of  the  common  law  of 
the  land."  The  court,  per  Somcrville,  J.,  in 
Goree  v.  State,  71  Ala.  7,  citing  I  Bishop's 
Cr.  Law,  $  498;  3  Wharton's  Cr.  Law,  $  2536; 
Slate  :■.  Graham,  3  Sliced  (Trim.)  134;  State 
v.  Ellnr,  1  Dev.  L.  (N.  Car.)  267. 

In  State  v.  Hilar,  1  Dev.  L.  (N.  Car.)  267, 
il  was  held  thai    profane  swearing  charged 
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2.  Statutes  Regarding. — The  offenses  of  blasphemy  and  profanity  were  early 
punishable  by  statute  in  England}  and  in  many  states  of  the  Union  penal 
statutes  have  been  enacted  regarding  those  offenses.2 

Constitutionality  of  Such  statutes. — These  statutes  are  held  not  to  be  unconstitu- 
tional as  abridging  freedom  of  speech  or  the  liberty  of  the  press.3 

BLASTING. — See  the  titles  Explosions  ;  Nuisances. 
BLENDED  FUND. — See  the  titles  CONFUSION  OF  GOODS;  TROVER  AND 
Conversion. 

BLIND. — See  the  title  Deaf,  Dumb,  and  Blind  Persons. 

BLIND  STATION.  (See  also  the  title  Stations.)— A  blind  station  is  one 
without  a  station  agent  or  telegraph  operator.4 

BLOCK.  (See  also  SQUARE.) — A  block  in  a  city  is  a  part  of  the  city  in- 
closed by  streets,  whether  occupied  by  buildings  or  composed  of  vacant  lots; 


as  a  public  nuisance  is  punishable  by  indict- 
ment. 

In  State  v.  Chrisp,  85  N.  Car.  528,  39  Am. 
Rep.  713,  it  is  held  that  a  continued  and  pub- 
lic use  of  profane  oaths,  frequently  and  bois- 
terously repeated  on  single  occasions,  and 
after  a  space  of  five  minutes,  is  indictable  as 
a  public  nuisance. 

A  Single  Act  of  Profanity,  in  the  absence  of 
aggravating  circumstances,  has  been  held  not 
sufficient  ground  for  indictment.  Young  v. 
State,  10  Lea  (Tenn.)  167;  Gaines  v.  State,  7 
Lea  (Tenn.)  410,  40  Am.  Rep.  64;  Goree  v. 
State,  71  Ala.  7. 

Must  be  Uttered  In  Public. — The  language 
must  be  uttered  in  public,  and  in  the  hearing 
of  divers  persons,  Bell  v.  State,  1  Swan 
(Tenn.)  42;  Young  v.  State,  10  Lea  (Tenn.) 
165 ;  as  the  gravamen  of  the  offense  of  using 
profane  or  blasphemous  language  is  in  its  be- 
ing a  public  or  common  nuisance,  Young  v. 
State,  10  Lea  (Tenn.)  165. 

As  Evidence  of  Disorderly  Conduct. — Evidence 
of  the  habitual  use  of  profane  language  is  evi- 
dence of  disorderly  conduct,  as  profaneness 
is  a  violation  of  the  law  and  contrary  to  the 
good  order  of  society.  Com.  v.  Murray,  14 
Gray  (Mass.)  397. 

The  Use  of  Profane  and  Vulgar  Language  does 
not  per  se  constitute  an  indictable  offense,  but 
only  when  so  publicly  indulged  in,  and  so 
long  continued  or  often  repeated,  as  to  be- 
come annoying  and  hurtful  to  the  community. 
State  v.  Brewington,  84  N.  Car.  783.  See 
also  State  v.  Ellar,  1  Dev.  L.  (N.  Car.) 
267;  State  v.  Pepper,  68  N.  Car.  259,  12 
Am.  Rep.  637;  State  v.  Jones,  9  Ired.  L.  (N. 
Car.)  38. 

The  contrary,  however,  is  held  in  Boden- 
hamer  v.  State,  60  Ark.  10,  under  Ark.  Stat. 
Mansf.  Dig.,  §  1880. 

1.  English  Statute. — Stat.  9 and  10  Win.  III., 

c.  32. 

This  Statute  did  Not  Alter  the  Common  Law, 

but  only  gave  a  cumulative  punishment.  Rex 
v.  Carlile,  3  B.  &  Aid.  161,  5  E.  C.  L.  249. 

2.  Statutes  in  United  States. — Bodenhamer 
v.  State,  60  Ark.  10;  Holcomb  v.  Cornish,  8 
Conn.  375  ;  State  v.  Chandler,  2  Harr.  (Del.) 
553;  State  v.  Chrisp,  85  N.  Car.  528,  39  Am. 
Rep.  713;  State  v.  Kirby,  1  Murph.  (N.  Car.) 
254;  State  v.  Ellar,  I  Dev.  L.  (N.  Car.)  267; 
State  v.  Jones,  9  Ired.  L.  (N.  Car.)  38;  Com. 


v.  Linn,  158  Pa.  St.  22;  Com.  v.  Hardy,  1 
Ashm.  (Pa.)  410;  Mclver  v.  State  (Tex. 
Crim.  App.  1895),  29  S.  W.  Rep.  1083;  State 
v.  Freeman,  63  Vt.  496. 

In  Indiana,  by  statute  (Rev.  Code  1831,  p. 
194),  swearing  by  or  in  the  name  of  God  is 
prohibited.  Odell  v.  Garnett,  4  Blackf.  (Ind.) 
549- 

Disorderly  Conduct. — To  call  one  a  "  damned 
highway  robber,"  in  a  public  place,  in  a  loud 
voice,  is  punishable  under  a  municipal  ordi- 
nance prohibiting  disorderly  conduct.  State 
v.  Sherrard,  117  N.  Car.  716. 

Municipal  Ordinance. — See  also,  as  to  asimilar 
offense  under  municipal  ordinance,  Topeka  v. 
Heitman,  47  Kan.  739;  -Ex  p.  Delaney,  43 
Cal.  478. 

An  Offense  against  Society. — The  early  deci- 
sions regarding  the  offenses  of  blasphemy  and 
profanity  viewed  them  as  offenses  against 
Deity,  on  the  ground  that  the  Christian  reli- 
gion was  a  part  of  the  common  law.  Com.  v. 
Kneeland,  20  Pick.  (Mass.)  206;  People 
v.  Ruggles,  8  Johns.  (N.  Y.)  290,  5  Am.  Dec. 
335;  Bell  v.  State,  1  Swan  (Tenn.)  42. 

But  it  seems  that  in  enforcing  the  statutes 
against  blasphemy  and  profanity,  the  court 
does  not  assume  cognizance  of  the  crime  as 
an  offense  against  Deity,  but  as  against  man 
only,  considering  it  a  gross  offense  against 
society  because  of  its  tendency  to  disturb  the 
public  peace.  Reg.  v.  Ramsay,  48  L.  T.  733, 
15  Cox.  C.  C.  231,  17  Cent.  L.  J.  38;  State  v. 
Chandler,  2  Harr.  (Del.)  553. 

3.  Statutes  Are  Constitutional. — State  v. 
Chandler,  2  Harr.  (Del.)  553;  Com.  v.  Knee- 
land,  20  Pick.  (Mass.)  206;  People  v.  Ruggles, 
8  Johns.  (N.  Y.)  290,  5  Am.  Dec.  335;  Bell's 
Case,  6  C.  H.  Rec.  (N.  Y.)  38;  State  v.  War- 
ren, 113  N.  Car.  683. 

In  State  v.  Warren,  113  N.  Car.  683,  it  is 
held  that  a  statute  making  it  unlawful  to  use 
profane  language  in  certain  localities,  being  a 
police  regulation,  is  not  obnoxious  to  the  con- 
stitution on  the  ground  that  it  is  not  uniform 
and  in  force  throughout  the  state. 

The  Delaware  Act  of  the  8th  of  February, 
1826,  punishing  blasphemy  by  fine  and  im- 
prisonment, is  not  a  violation  of  any  provision 
in  the  constitution  of  that  state.  State  v. 
Chandler,  2  Harr.  (Del.)  553. 

4.  See  Mobile,  etc.,  R.  Co.  v.  Massey.  52 
111.  App.  556. 
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a  square  is  a  portion  of  ground  surrounded  by  streets.1 

BLOCKADE.  (See,  for  full  treatment  of  the  subject,  the  title  INTERNATIONAL 
Law.) — A  blockade  is  a  sort  of  circumvallation  established  round  a  place,  by 


l.  Divided  by  an  Alley. — Olsson  v.  Topeka, 
42  Kan.  712.  In  this  case  it  was  held  that  a 
block  divided  by  an  alley  is  still  one  block, 
and  that  the  parts  thereof  are  not  block*,  but 
subdivisions  of  the  block.  The  court  said  :  "It 
appears  in  evidence  that  these  lots,  while  they 
are  within  that  half  of  the  square  next  to  the 
street  to  be  improved,  are  separated  from  that 
portion  of  the  lots  nearest  the  street  by  an 
alley  running  through  the  square,  but  not 
through  the  centre  thereof;  and  the  lots  in 
question,  although  they  were  on  the  other  side 
of  the  alley  from  the  street  improved,  were  in 
that  half  of  the  square  next  to  it.  This  brings 
them  within  the  rule  enunciated  in  Blair  v. 
Atchison,  40  Kan.  353.  To  break  its  force  the 
plaintiffs  contend  that  a  block  is  any  compact 
body  of  land  in  a  city,  surrounded  by  any  public 
ways,  whether  they  be  streets,  avenues,  lanes, 
or  alleys,  and  that  the  part  of  the  city  in- 
closed by  streets  should  be  denominated  a 
square  as  distinguished  from  a  block.  They 
further  say  this  construction  could  be  readily 
applied  in  Topeka  especially,  for  the  reas'on 
that  the  squares  have  not  been  numbered  here 
as  block*,  as  they  have  been  in  most  of  the  other 
cities  of  the  state.  The  statute  provides  that 
words  shall  be  construed  according  to  the 
approved  usages  of  the  language,  except  tech- 
nical words  and  those  that  have  acquired  a 
peculiar  meaning,  which  shall  be  construed 
according  to  their  peculiar  meaning.  Comp. 
Laws  of  1885,  c.  104,  ij  1.  We  have  no  hesi- 
tation in  saying  that  the  ordinary  signification 
of  a  block  in  a  city  is  understood  to  be  a  part 
of  the  city  inclosed  by  streets.  It  is  certain 
that  a  block  has  no  such  technical  and  peculiar 
meaning  in  Kansas,  as  contended  for  by  plain- 
tiffs ;  on  the  contrary,  its  ordinary  signification 
has  been  approved  and  emphasized  in  this 
court.  In  the  case  of  Ottawa  v.  Barney,  10 
Kan.  270,  Judge  Brewer,  in  rendering  the 
opinion  of  the  court,  says:  'A  block  is  defined 
by  Webster  as  "  a  square  or  portion  of  a  city 
inclosed  bystreets,  whether  occupied  by  build- 
ings or  composed  of  vacant  lots."  It  is  a  por- 
tion of  ground  surrounded  bystreets.'  We  are 
well  satisfied  with  the  definition,  and  taking  it 
as  our  guide  in  this  decision,  it  follows  as  a 
matter  of  course  that  the  word  'square,'  used 
by  plaintiffs,  is  synonymous  with  block,  and 
therefore  these  lots  in  question  lying  on  that 
part  of  the  block  nearer  this  avenue  than  to  the 
street  on  the  opposite  side  thereof  are  subject 
to  taxation  for  these  improvements,  without 
any  reference  whatever  to  where  the  alley  runs 
through  the  Mock,  or  square." 

Block  of  a  Mine. — On  the  trial  of  an  action  to 
recover  a  sum  paid  for  "  one  block  or  sixteenth 
part"  of  a  mine,  the  testimony  was  conflicting 
whether  the  term  block  signified  an  interest  in 
the  property  itself,  or  a  proportion  of  slock  in 
a  corporation  based  upon  the  property;  but  it 
was  admitted  that  the  defendant  never  agreed 
to  procure  the  organization  of  a  corporation. 
It  was  held  that  tin-  defendant  hail  good  ground 


of  exception  to  the  submission  of  the  case  to 
the  jury  under  an  instruction  which  warranted 
a  verdict  for  the  plaintiff  if  they  should  find 
that  it  was  part  of  the  agreement  between  the 
parties  that  the  defendant  should  procure 
the  organization  of  a  corporation  in  which  the 
plaintiff  should  have  stock  for  the  money  paid 
by  him,  and  the  defendant  neglected  to  do  so. 
Thompson  v.  Galloupe,  100  Mass.  435. 

Whether  Block  Includes  a  Part  of  the  Street. 
(See  also  the  titles  Boundaries,  post ; 
Deeds.) — Though  a  conveyance  of  two  acres 
of  the  block  adjoining  a  street  would  pass  title 
to  half  of  the  street,  it  does  not  follow  that  the 
two  acres  are  to  be  measured  by  including 
half  of  the  street.  Thus,  where  a  deed  described 
the  block*  as  four-acre  block*,  which  was  the 
size  of  the  block*  exclusive  of  the  adjoining 
streets,  a  conveyance  of  the  north  two  acres 
of  a  specified  block  is  in  effect  a  conveyance  of 
the  north  half  of  the  block.  The  court  said  : 
"This  being  so,  respondent  contends  that  as 
there  are  no  words  in  the  deed  limiting  the 
grant  to  the  east  side  of  the  street,  the  two 
acres  must  be  measured  by  going  to  the  centre 
thereof.  We  do  not  think  this  conclusion  fol- 
lows. As  we  understand  it,  the  tract  of  land 
laid  out  by  the  Western  Development  Com- 
pany was  intended  to  be  made  an  addition  to 
the  city  of  Santa  Ana;  and  the  block*  were 
to  be  sold  and  used  for  residence  or  business 
purposes.  The  subdivisions  were  all  of  the 
same  size,  and  doubtless  it  was  intended  that 
the  block*  to  be  built  upon  should  also  be  of 
the  same  size,  after  the  streets  necessary  to 
make  them  accessible  should  be  laid  out  and 
established.  Some  of  the  necessary  streets 
were  not  marked  out  on  the  map,  but  this  we 
do  not  consider  of  any  importance.  The  deed 
speaks  of  the  block*  as  four-acre  blocks,  and 
that  is  shown  to  be  practically  the  size  of  the 
block  in  question  exclusive  of  the  adjoining 
streets.  Ordinarily,  no  two  surveyors  exactly 
agree  in  their  measurements  of  land,  and  the 
variance  of  four-hundredths  of  an  acre  may 
easily  be  accounted  for  in  that  way.  The  deed, 
then,  by  describing  the  land  to  be  conveyed 
as  the  north  two  acres  of  the  block,  in  effect 
described  the  north  half  thereof;  anil  that 
such  was  the  intention  of  the  parties  is  further 
shown  by  the  description  of  the  right  of  way, 
conveyed  over  the  east  end  of  the  south  half 
of  the  same  block.  One  of  the  definitions  of 
the  word  block  given  by  Webster  is:  'A  square 
or  portion  of  a  city  inclosed  by  streets,  whi  ther 
occupied  by  buildings  or  composed  of  vacant 
lots;'  and  this,  in  our  opinion,  was  the  mean- 
ing of  the  word  as  used  in  the  deed  to  appel- 
lant. The  court,  therefore,  l  ightly  found  that 
appellant  was  the  owner  of  the  north  two  acres 
of  block  13,  exclusive  of  the  street,  and  that 
respondent  claimed  an  interest  therein  adverse 
to  him."    Fraser  t\  Ott,  9$  Cal.  665. 

Block- Synonymous  with  Square  -  In  State 
v.  Defies,  44  La.  Ann.  \(\\,  where  a  statute 
provided   that  "  no  private  market  shall  he 
583  Volume  I V . 


Definitions. 


BLOCKED  FROG— BLOCK  SYSTEM. 


Definitions. 


which  all  foreign  connection  and  correspondence  is,  as  far  as  human  force  can 
effect  it,  to  be  entirely  cut  off.  It  is  intended  to  suspend  the  entire  commerce 
of  that  place ;  and  a  neutral  is  no  more  at  liberty  to  assist  the  traffic  of  expor- 
tation than  of  importation.1  The  investment  of  a  seaport  with  a  competent 
naval  force,  with  a  view  of  cutting  off  all  commerce.  The  modern  practice 
does  not  require  that  the  place  should  be  invested  by  land,  as  well  as  by  sea, 
in  order  to  constitute  a  legal  blockade;  and  if  a  place  be  blockaded  by  sea 
only,  it  is  no  violation  of  belligerent  rights  for  the  neutral  to  carry  on  com- 
merce with  it  by  inland  communications.2  A  blockade  exists  only  where  the 
forces  of  one  nation  encompass  the  ports  of  another.  A  third  nation  then 
standing  by,  which  takes  no  part  in  the  war,  has  certain  rights  of  communi- 
cation and  trade  which  are  allowed  by  the  belligerents.  A  blockade  interrupts 
this  trade  and  communication.3 

Public  and  simple  Blockades. — A  simple  blockade  may  be  established  by  a  naval 
officer,  acting  upon  his  own  discretion  or  under  direction  of  superiors,  without 
governmental  notification ;  while  a  public  blockade  is  not  only  established 
in  fact,  but  is  notified  by  the  government  directing  it  to  other  govern- 
ments.4 

BLOCKED  FROG. — See  Frog. 

BLOCK  SYSTEM.    (See  also  the  title  State  Lands.)— See  note  5. 


established  within  a  walking  distance  of  six 
blocks  from  any  public  market,  the  said  dis- 
tance to  be  interpreted  as  meaning  that  rep- 
resented by  six  blocks  in  a  walk  from  the 
public  market  to  a  private  market,"  it  was 
held  that  the  words  "  six  blocks "  had  the 
same  meaning  as  "six  squares,"  and  meant 
standard  squares  or  blocks  of  three  hundred 
feet  each,  with  the  addition  of  fifty  feet  for 
each  intervening  street,  making  two  thousand 
one  hundred  feet  by  the  nearest  route,  regard- 
less of  the  actual  number  of  squares,  short  or 
long.  See  also  State  v.  Natal,  42  La.  Ann. 
612;  State  v.  Berard,  40  La.  Ann.  172;  State 
v.  Barthe,  41  La.  Ann.  46;  State  v.  Schmidt, 
41  La.  Ann.  27.  See  the  titles  Markets; 
Parks  and  Public  Squares. 

"Ten  Tenement  Frame  Block" — Description  In 
rire  Insurance  Policy. — A  building  so  described 
in  a  policy  of  insurance  is  not "  unoccupied  "  if 
two  of  the  tenements  are  in  actual  use  and 
occupation  as  residences.  The  court  said : 
"  There  does  not  appear  to  be  more  than  one 
building;  or,  if  the  phrase  block  imports  a 
separation  into  divisions,  it  does  not  of  its 
own  force  import  a  separation  into  more  than 
two  divisions.  The  phrase  'tenement  block' 
gives  but  slight  indication  of  what  portions 
of  the  block  the  tenements  consist,  whether  a 
single  room,  a  floor,  or  flat,  or  suite  of  rooms. 
It  imports  only  of  necessity  that  the  building 
is  designed  for  the  accommodation  of  various 
families."  Harrington  v.  Fitchburg  Mut.  F. 
Ins.  Co.,  124  Mass.  129.  See  also  the  title 
Fire  Insurance. 

1.  The  Vrouw  Judith,  1  Rob.  Adm.  150. 

2.  1  Kent  Com.  147. 

3.  Blockade    Distinguished    from  Embargo. 

(See  also  Embargo.) — U.  S.  v.  The  William 
Arthur,  3  Ware  (U.  S.)  276.  It  was  there 
held  that  the  declaring  by  the  United  States, 
by  Acts  of  July  13  and  August  6,  1861,  of  ports 
of  entry  and  delivery,  and  the  placing  armed 
ships  before  them,  were  mere  municipal  regu- 
lations and  not  the  establishing  of  a  blockade. 


4.  The  Circassian,  2  Wall.  (U.  S.)  150. 
Blockaded  Port.  (See  also  the  title  Marine 
Insurance.) — Where  a  policy  of  insurance 
contained  the  clause,  "The  insurers  take  no 
risk  of  a  blockaded  port,"  it  was  held  that  such 
clause  extended  to  every  loss  happening  by 
reason  of  a  blockaded  port,  whether  such 
blockade  was  strictly  legal  or  not.  Radcliffe 
v.  United  Ins.  Co.,  7  Johns.  (N.  Y.)  45. 

Where  an  insurance  was  against  "  all  risks, 
blockaded  ports  and  Hispaniola  excepted,"  a 
vessel  sailing  ignorantly  for  a  blockaded  port 
was  held  to  be  covered  by  the  policy.  The 
court  said:  "Hispaniola  is  excepted  abso- 
lutely from  the  policy;  but  other  ports  are 
within  the  terms  of  the  voyage  insured  if 
they  be  not  blockaded.  It  is  their  character 
as  blockaded  ports  which  excludes  them  from 
the  insurance.  Their  being  excepted  by  this 
character  is  thought  to  justify  the  opinion 
that  it  is  the  risk  attending  this  character 
which  produces  the  exception,  and  which  i« 
the  risk  excepted.  The  risk  of  a  blockaded 
port,  as  a  blockaded  port,  is  the  risk  incurred 
by  breaking  the  blockade.  This  is  defined  by 
public  law.  Sailing  from  Tobago  for  Cura- 
cao,  knowing  Curacao  to  be  blockaded,  would 
have  incurred  this  risk,  but  sailing  for  that 
port  without  such  knowledge  did  not  incur 
it."    Yeaton  v.  Fry,  5  Cranch  (U.  S.)  342. 

To  constitute  a  blockade,  as  affecting  a  pol- 
icy of  insurance,  there  must  be  an  actual  ex- 
isting force  before  the  port  at  the  time  it  is 
entered.  The  animus  revertendi  of  theMoefc- 
ading  fleet  does  not  continue  the  blockade,  nor 
is  the  entry  of  a  neutral,  after  being  notified, 
a  breach  of  his  neutrality,  if  the  blockading 
force  be  not  before  the  port.  Williams  v. 
Smith,  2  Cai.  (N.  Y.)  1,  2  Am.  Dec.  209. 

6.  Pennsylvania  Land  Laws.  (See  generally 
the  title  State  Lands.) — As  to  the  character 
of  the  block  system  in  Pennsylvania,  see  Fer- 
guson v.  Bloom,  144  Pa.  St.  557.  See  also 
Woods  v.  Ingersoll,  1  Binn.  (Pa.)  146;  Mc- 
Dowell v.  Ingersoll,  5  S.  &  R.  (Pa.)  101. 
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BLOOD.  (See  also  Half  Blood.  And  see  the  titles  Succession;  Wills.) 
— In  legal  phraseology  the  term  "blood"  is  equivalent  to  kindred,  stock, 
family,  relation  by  natural  descent  from  a  common  ancestry,  consanguinity. 
Thus  one  is  said  to  be  of  the  blood  of  a  person  when  he  is  descended  from 
that  person  or  from  the  same  common  stock,  the  same  couple  of  ancestors.1 
Where  none  can  inherit  who  are  not  of  the  blood  of  the  ancestor,  these  words 
exclude  those  only  who  have  none  of  the  blood,  without  reference  to  the  pro- 
portion or  quantity.  Such,  however,  as  have  none  of  the  blood  are  entirely 
excluded.2 


1.  Blood. — Den  v.  Jones,  8  N.  J.  L.  346.  In 
that  case  the  court  said  :  "Again,  they  are  of 
the  blood  of  an  ancestor,  who,  with  the  excep- 
tion of  the  father  and  mother  (whose  exclu- 
sion in  England  is  peculiar  to  the  laws  of  that 
realm,  2  Bl.  Com.  210,  and  is  founded  on  feu- 
dal principles  and  policy,  ibid.  21 1 ),  are  capa- 
ble of  taking  by  descent  from  such  ancestor, 
because  the  law  forbids  any  from  taking  by 
descent  but  those  who  are  of  the  blood  of  the 
ancestor.  This  definition,  it  will  be  perceived, 
comprehends  not  only  those  on  whom  under 
actual  circumstances  a  descent  must  be  cast, 
as,  for  example,  a  son  on  the  death  of  his 
father,  but  all  on  whom  under  other  circum- 
stances the  descent  may  or  might  be  cast,  as 
the  grandson  who  would  take  if  his  father 
were  dead,  and  the  uncle  who  would  take  at 
common  law  on  failure  of  lineal  descendants. 
In  short,  all  are  of  the  blood  of  an  ancestor  who 
may  in  the  absence  of  other  and  nearer  heirs 
take  by  descent  from  that  ancestor.  *  *  *  The 
terms  'of  the  blood'  and  'heir'  are  by  no 
means  convertible  or  synonymous,  nor  does 
the  former  naturally  or  ex  vi  termini  mean 
next  of  blood.  A  grandson,  during  the  lifetime 
of  his  father,  is  of  the  blood,  yet  not  heir  or 
next  of  blood,  of  his  grandfather.  A  nephew  is 
of  the  blood  of  his  uncle,  yet  not  heir  nor  next 
of  blood  if  the  uncle  have  a  child,  or  descend- 
ant of  a  child,  alive.  *  *  *  And  if,  in  the  con- 
sideration of  the  proviso,  the  quality  of  half 
blood  be  not  disregarded,  as  in  my  opinion  it 
oever  should  be,  then  the  exposition  which 
would  make  these  terms  of  the  same  import 
might  be  safely  indulged,  for  if  the  inherit- 
ance be  given  to  the  next  of  blood  of  the  an- 
cestor among  the  half  blood,  the  design  of  the 
legislature  will  be  accomplished." 

2.  Half  Blood.  (See  also  Half  Blood,  and 
the  title  Succession.) — Cutter  v.  Wadding- 
ham,  22  Mo.  263.  And  see  Den  v.  Jones,  8 
N.  J.  L.  340,  quoted  in  preceding  note.  The 
word  blood  in  its  technical  and  in  its  natural 
sense  includes  the  half  blood.  Baker  v.  Chal- 
fant,  <;  Whart.  (Pa.)  481. 

In  Gardner  v.  Collins,  2  Pet.  (U.  S.)  87, 
in  interpreting  the  Rhode  Inland  statute  of 
descents,  Justice  Story  says:  "  We  think  that 
the  phrase  'of  the  blood'  in  the  statute  in- 
cludes the  half  blood.  This  is  the  natural 
meaning  of  the  word  blood  standingalone  and 
unexplained  by  any  context.  A  half  brother 
Or  sister  is  of  the  blood  of  the  intestate,  for 
each  of  them  has  some  of  the  blood  of  a  com- 
mon parent  in  his  or  her  veins.  A  person  is 
with  the  most  «tri<  1  propriety  of  language  af- 
firmed to  lie  (if  the  blood  1.1  another  who  lias 
any,  however  small  a  portion,  of  the  same 


blood  derived  from  a  common  ancestor.  In 
the  common  law,  the  word  blood  is  used  in 
the  same  sense.  Whenever  it  is  intended  to 
express  any  qualification,  the  word  '  whole  ' 
or  'half  '  blood  is  generally  used  to  designate 
it,  or  the  qualification  is  implied  from  the 
context  on  known  principles  of  law." 

See  also  Beebee  v.  Griffing,  14  N.  Y.  241, 
where  the  court  said  :  "  If  one  individual  can 
be  said  to  be  of  the  half  blood  of  his  brother, 
and  another  to  be  of  the  whole  blood  to  him, 
they  both  can  with  propriety  be  said  to  be  of 
the  blood  of  him  ;  the  term  '  of  the  blood  '  does 
not  indicate  the  quantity,  but  simply  that 
there  is  some  of  that  blood,  whether  the  whole 
or  the  half,  or  a  smaller  portion.  *  *  *  In 
a  treatise  on  descent  by  the  common  law, 
where  the  rule  is  imperative  to  exclude  the 
half  blood,  and  to  allow  the  estate  to  escheat 
rather  than  to  admit  them  to  the  inheritance, 
the  briefer  expression  '  the  blood  '  might  be 
used  to  denote  those  of  the  whole  blood  only, 
because  the  general  rule  excluding  the  half 
blood  would  be  assumed  to  be  properly  under- 
stood. But  in  a  statute  adopting  new  rules 
of  descent  materially  changing  the  common 
law,  and  expressly  intended  to  admit  the  half 
blood  on  a  par  with  the  whole,  except  in  a 
single  case,  no  such  inference  could  be 
drawn." 

In  Kelly  v.  McGuire,  15  Ark.  590,  the  court 
said:  "The  word  blood,  in  its  technical  and 
natural  sense,  includes  the  half  blood.  Baker 
v.  Chalfant,  5  Whart.  (Pa.)  477.  In  a  note  in 
the  last  edition  of  his  commentaries,  Kent  says  : 
'The  words  in  the  laws  of  the  several  states, 
regulating  the  descent  of  ancestral  inherit- 
ances, require  that  the  heir  should  be  of  the 
blood  of  the  ancestor.  This  would,  in  the  or- 
dinary sense  of  the  words,  admit  the  half 
blood,  for  they  may  be  of  the  blood  of  the  an- 
cestor, though  only  half  blood  to  the  intestate.' 
The  1 2th  section  of  our  statute  is  an  exact 
transcript  of  the  15th  section  of  the  New 
York  Revised  Statutes;  and,  in  considering 
that  section,  he  further  said  that  not  bring  of 
the  blood  of  t/ir  ancestor  was  the  Only  ground 
on  which  the  half  blood  was  excluded  from 
ancestral  inheritances.  4  K«  nt  404,  note  b, 
and  authorities  there  cited." 

Kindred  of  the  Whole  and  tho  Half  Blood. — A 
statute  providing  that  "  in  nocaseshall  there  be 
a  distinction  between  the  kindred  of  the  whole 
and  the  half  blood,"  is  not  confined  to  cases 
where  the  ancestor  from  whom  the  estate  is 
derived  leaves  children  by  different  mothers. 
"  Surely  those  who  are  children  of  a  common 
mother,  but  have  different  fathers,  are  no  less 
brothers  and  sisters  of  the  half  blood  than 
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those  who  are  children  of  a  common  father, 
hut  have  different  mothers.  Had  it  been  de- 
signed that  only  those  were  intended  who 
were  of  the  same  blood  as  the  ancestor  from 
whom  the  estate  descended,  why  was  it  not  so 
said?"    Oglesbv  Coal  Co.  v.  Pasco,  79  111.  166. 

Of  My  Name  and  Blood. — A  devise  to  the 
"  first  and  nearest  of  my  kindred  being  male 
and  of  my  name  and  blood"  was  thus  cotir 
strued  :  "  In  a  general  sense  the  being  of  a 
man's  kindred  is  being  of  his  blood,  as  the 
word  'consanguinity,'  which  is  the  same  as 
'  kindred,'  imports;  but  when,  in  addition  to 
being  of  his  kindred,  a  testator  requires  that 
the  object  of  his  bounty  shall  be  of  his  blood, 
he  must  be  understood  as  speaking  of  that 
blood  which  with  some  propriety  may  be 
called  his;  namely,  that  which  in  tracing  an 
heir  is  considered  as  the  blood  of  the  most 
dignity  and  worth."  "Name"  was  under- 
stood as  intended  to  exclude  the  female  line 
of  the  stock  or  family  described  by  blood. 
Leigh  v.  Leigh,  15  Ves.  Jr.  92.  See  also  the 
title  Name. 

Blood  Relations  Held  Equivalent  to  Heirs.  (See 
also  Heirs.) — In  Cummings  v.  Cummings, 
146  Mass.  507,  it  was  held  that  where  a  testa- 
tor directed  that  his  estate  should  be  divided 
"equally  between  my  blood  relations  of  the 
degree  which  the  law  permits,"  blood  rela- 
tions were  equivalent  in  this  case  to  heirs. 
Compare  Den  v.  Jones,  8  N.  J.  L.  346. 

Relation  by  Blood  or  Marriage,  in  a  will,  was 
confined  to  the  statute  of  distributions  and  to 
those  who  have  married  persons  entitled  under 
that  statute.  Devisme  v.  Mellish,  5  Ves.  Jr.  529. 

Widow. — The  addition  of  "in  blood"  to 
"  next-of-kin  "  makes  the  latter  phrase 
stronger  against  a  widow  taking  under  it.  Re 
Fitzgerald,  58  L.  J.  Ch.  662,  37  W.  R.  552. 

Spitting  Blood.  (See  also  the  title  Life  Insur- 
ance.)— "Spitting  of  blood,"  in  the  application 
for  a  policy  of  insurance,  means  literally  spit- 
ting blood,  whether  from  the  teeth,  gums,  or 
lungs,  but  it  would  be  absurd  to  hold  that  it  was 
used  in  that  sense.  Evidence  is  properly  admis- 
sible to  show  in  what  sense  it  was  used,  but 
without  such  evidence  "  the  court  might  prop- 
erly have  instructed  the  jury  that  '  spitting  of 
blood'  in  consequence  of  a  drawn  tooth  or  a 
cut  on  the  gums  was  not  meant  by  that  term." 
Singleton  v.  St.  Louis  Mut.  Ins.  Co.,  66  Mo. 
76.  See  also  Mutual  Ben.  L.  Ins.  Co.  v.  Rob- 
ison,  58  Fed.  Rep.  727. 

But  in  the  Mutual  Ben.  L.  Ins.  Co.  v.  Mil- 
ler, 39  Ind.  485,  it  was  held  that  where  the 
applicant  answered  "  no  "  to  the  question 
whether  he  had  had  spitting  of  blood,  the  an- 
swer was  a  warranty  that  he  had  not  had  spit- 


ting of  blood  from  any  cause.  The  court  said  : 
"  Geach  v.  Ingall,  14  M.  &  W.  95,  was  an  action 
upon  a  policy  of  life  insurance,  and  was  very 
similar  in  its  facts  to  the  case  under  consider- 
ation. The  defendant  pleaded  several  special 
pleas,  among  them  one  in  which  he  alleged 
that  the  declaration  and  statement  of  the  as- 
sured was  untrue  in  this,  that  at  the  time  of 
making  the  same  the  said  assured  had  had 
spitting  of  blood.  Lord  Denman,  before  whom 
the  case  was  tried,  instructed  the  jury  that  it 
was  for  them  to  say  whether,  at  the  time  of 
making  the  statement,  the  assured  had  had 
such  spitting  of  blood  as  would  have  a  tendency 
to  shorten  life.  Upon  appeal  and  hearing  be- 
fore Pollock,  C.  B.,  and  Barons  Alderson  and 
Rolfe,  a  new  trial  was  ordered  for  the  mis- 
direction of  the  judge.  Pollock,  C.  B.,  said: 
'By  the  expression  "spitting  of  blood"  is,  no 
doubt,  meant  the  disorder  so  called,  whether 
proceeding  from  the  lungs,  the  stomach,  or 
any  other  part  of  the  body  ;  still,  however,  one 
single  act  if  spitting  of  blood  would  be  suffi- 
cient to  put  the  insurers  on  inquiry  as  to  the 
cause  of  it,  and  ought,  therefore,  to  be  stated.' 
Rolfe,  B. ,  said  :  '  I  have  no  doubt  that  if  a  man 
had  spit  blood  from  his  lungs,  no  matter  in  how 
small  a  quantity,  or  even  had  spit  blood  from 
an  ulcerated  sore  throat,  he  would  be  bound 
to  state  it.  The  fact  should  be  made  known 
to  the  office,  in  order  that  their  medical  ad- 
viser might  make  inquiry  into  its  cause.'  In 
Vose  v.  Eagle  L.,  etc.,  Ins.  Co.,  6  Cush. 
(Mass.)  42,  one  of  the  questions  propounded 
to  the  insured  when  he  applied  for  insurance 
was,  '  Has  the  party  or  any  of  his  family  been 
afflicted  with  pulmonary  complaints,  consump- 
tion, or  spitting  of  blood?  '  To  which  he  an- 
swered in  the  negative;  and  it  is  said:  'The 
usual  mode  of  proceeding,  to  effect  an  insur- 
ance upon  a  life,  is  for  the  party  wishing  to 
insure  to  procure  at  the  office  of  the  insurers 
a  printed  form  of  proposal,  which  is  to  be  filled 
up  by  him.  This  form,  in  general,  contains  a 
large  number  of  interrogatories,  the  answers 
to  which  are  to  be  written  upon  the  blanks  left 
for  the  purpose.  This  was  the  course  of  pro- 
ceeding in  the  present  case,  and  several  of  the 
interrogatories  and  answers  thereto  are  given 
in  the  statement.  This  proposal,  or  declara- 
tion, when  forming  a  part  of  the  policy,  has 
been  held  to  amount  to  a  condition  or  war- 
ranty, which  must  be  strictly  true  or  complied 
with,  and  upon  the  truth  of  which,  whether  a 
misstatement  be  intentional  or  not,  the  whole 
instrument  depends.  The  party  effecting  an 
insurance  cannot  be  too  cautious,  therefore, 
in  ascertaining  the  real  state  of  the  facts  al- 
leged in  his  declaration.'  " 
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CROSS-REFEHENCES. 


See  also  the  titles  EVIDENCE;  EXPERT  AND  OPINION  EVIDENCE;  MEDICAL 
fURISPR  UDENCE. 

I.  Blood  Stains  as  Evidence  of  Crime.— Blood  stains,  as  those  found  upon 
the  person  or  clothing  of  the  party  accused,  have  always  been  recognized 
among  the  ordinary  indicia  of  crime.1 

II.  Admissibility  of  Evidence  in  Respect  to  Blood  Stains — 1.  Testimony  of 
Ordinary  Witnesses. — That  a  spot  or  stain  is  blood  may  be  testified  to  by  any 
witness  who  has  observed  it,  and  who  is  able  from  such  observation  to  state 
the  fact ;  it  is  unnecessary  that  he  should  be  able  to  give  an  expert  opinion.2 


1.  Blood  Stains  as  Evidence  of  Crime  In  Cen- 
tral.—  People  v.  Fernandez,  35  N.  Y.  60. 
See  also  Com.  v.  Tolliver,  119  Mass.  312. 

Spots  of  Blood  between  Scene  of  Crime  and 
Prisoner's  Home. — Where  the  defendant  con- 
tended that  he  was  not  legally  bound  to  ac- 
count for  certain  stains  of  blood,  and  that  in 
the  absence  of  proof  that  he  caused  them  they 
neither  proved  nor  tended  to  prove  his  guilt, 
the  court  decided  that  the  blood  stains  were 
a  circumstance  constituting  an  important  link 
in  the  chain  of  evidence  to  establish  his  guilt, 
when  they  were  found  along  the  road  in  the 
course  of  the  route  over  which  the  prisoner 
probably  passed  on  his  way  to  his  father's 
bone  Uter  the  crime.  Greenfield  v.  People, 
85  N.  Y.  83,  39  Am.  Rep.  636. 

2   Testimony  of  Ordinary  Witnesses  as  to  ExlBt 
ence  of  Blood  Stains — People  v.  Bell,  49  Cal 
485;  Dillard  v.  State,  58  Miss.  368;  People  v 
Fernandez,  35  N.  Y.  49;  People  v.  Greenfield 
23  Hun  (N.  Y.)  4154,85  N.  Y.  82,  39  Am.  Rep 
6y>.  People  f.  Deacons,  109  N.  Y.  382;  Gaines 
v.  Com.,  50  Pa.  St.  319;  McLain  v.  Com.,  99 
Pa.  St.  86.    Sec  also  Kickcrson  v.  State,  78 
Ga.  15, 

Thus  where  in  a  trial  for  homicide  several 
witnesses  for  the  state  testified  that  ten  hours 
after  the  commission  of  the  deed  under  inves- 
tigation they  observed  spots  of  blood  upon 
the  horse  which  the  victim  was  riding  at  tin- 
time  he  received  the  mortal  wound,  it  was 
held  to  be  no  objection  to  the  admissibility 


of  the  evidence  that  the  witnesses  had  made  no 
chemical  analysis  of  the  substance  supposed 
to  be  blood.    Dillard  v.  State,  58  Miss.  369. 

Testimony  as  to  Resemblance  of  Stains  to 
Blood. —  In  Thomas  v.  State,  67  Ga.  460,  it 
was  held  that  a  witness  who  examined  a  stick 
habitually  used  by  the  defendant,  shortly  after 
a  murder  and  while  it  had  fresh  stains  upon  it, 
might  testify  that  such  stains  looked  like  blood. 

Orade  of  Evidence. —  In  People  v.  Fernan- 
dez, 35  N.  Y.  61,  Porter,  J.,  said:  "Proof  of 
the  character  and  appearance  of  the  stains  by 
those  who  saw  them  has  always  been  regarded 
by  the  courts  as  primary  and  legitimate  evi- 
dence. It  is  in  its  nature  original  proof,  and 
in  no  sense  secondary  in  its  character.  *  *  * 
The  testimony  of  the  chemist  who  has  ana- 
lyzed blood,  and  that  of  the  observer  who 
has  merely  recognized  it,  belong  to  the  same 
legal  grade  of  evidence." 

Weight  of  Evidence — The  weight  to  be  given 
by  the  jury  to  the  evidence  spoken  of  in  the 
text  must  depend  upon  the  circumstances  of 
each  particular  case.  Greenfield  v.  People, 
85  N.  Y.  84,  39  Am.  Rep.  636;  People  v. 
Fernandez,  35  N.  Y.  61. 

Testimony  of  Person  Gaining  His  Information 
while  Juror  on  Prior  Trial —The  testimony  of 
witnesses  that  certain  spots  were  blood  stains 
has  been  held  not  to  be  incompetent  because 
their  information  was  acquired  from  an  inspec- 
tion which  they  made  while  jurors  on  a  former 
trial  of  the  case.  Woolfolk  V,  State,  85  Gn.  7a. 
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BLOOD  STAINS— BLOW. 


Definition 


2.  Testimony  of  Experts — As  to  Whether  Spots  Were  of  Human  or  Animal  Blood. — But 

the  opinion  of  an  expert  on  a  question  of  blood  stain  may  be  competent  evi- 
dence. Thus  expert  testimony  is  admissible  to  show  that  upon  examination 
by  means  of  the  microscope,  certain  spots  were  found  to  be  of  human  as  dis- 
tinguished from  animal  blood.1 

As  to  Direction  of  Flow  of  Blood  as  Indicated  by  Stain. — Moreover,  it  is  competent  for 
experts  to  testify  as  to  the  direction  of  the  flow  of  the  blood  as  indicated  by 
the  appearance  of  the  stain.  Thus  the  testimony  of  an  expert  to  the  effect 
that  a  stain  was  occasioned  by  the  blood  flowing  directly  on  the  outer  sur- 
face of  a  shirt,  as  evidenced  by  the  fact  that  the  coloring  matter  of  the  blood 
remained  on  the  outer  surface,  has  been  held  to  be  admissible.2 

As  to  Position  of  Combatants  from  Appearance  of  Blood  Stain. — But  where  experts  were 
sought  to  be  introduced  to  give  their  opinions  as  to  the  relative  position  of 
two  combatants  as  indicated  by  the  blood  marks  upon  the  shirt  of  one  of 
them,  the  admission  of  the  testimony  was  refused  upon  the  ground  that  the 
question  was  not  one  of  science,  but  of  common  sense  as  to  which  the  jury 
must  judge  for  themselves.3 

3.  Articles  with  Stains  Thereon  Resembling  Blood. — Articles,  such  as  a  piece 
of  clothing4  or  a  stick,6  belonging  to  the  defendant,  having  spots  on  them 
resembling  blood,  are  competent  evidence  to  go  to  the  jury. 


BLOW. — See  note  6. 

1.  Expert  Testimony  as  to  Whether  Stains 
Were  of  Human  or  Animal  Blood.  —  State  v. 
Knight,  43  Me.  132;  Linsday  v.  People,  63 
N.  Y.  143;  Knoll  v.  State,  55  Wis.  249,  42 
Am.  Rep.  704.  See  also  Com.  v.  Twitchell, 
1  Brews.  (Pa.)  552. 

Thus  the  testimony  of  an  expert  has  been 
held  to  be  admissible  to  show  that  of  certain 
spots  found  on  a  board  some  were  human 
blood  and  some  were  hog's  blood.  Linsday 
v.  People,  63  N.  Y.  144. 

But  as  to  the  impossibility  of  absolute  deter- 
mination that  certain  spots  were  of  human 
blood  as  distinguished  from  that  of  other  ani- 
mals, see  Hamilton's  System  of  Legal  Medi- 
cine, vol.  1,  p.  172. 

Medical  Books  in  Rebuttal  of  Expert's  Testi- 
mony.— Where  an  expert  had  testified  as  to 
examinations  made  by  him  with  a  microscope 
of  certain  blood  stains,  and  had  given  as  his 
opinion  that  some  of  the  stains  were  caused 
by  human  blood  corpuscles,  it  was  held  not  to 
be  admissible,  for  the  purpose  of  discrediting 
him,  for  opinions  stated  in  certain  medical 
works  on  the  subject  to  be  read  in  evidence. 
Knoll  v.  State,  55  Wis.  255,42  Am.  Rep.  704. 
Cole,  C.  J.,  said:  "The  court  would  not  per- 
mit this  to  be  done,  holding,  in  effect,  that  as 
Dr.  Piper  had  not  referred  to  any  medical 
work,  and  did  not  rely  upon  the  authority  of 
medical  writers  to  support  his  views,  but  tes- 
tified from  his  own  knowledge  and  experience, 
it  was  not  proper  to  read  from  medical  works 
to  contradict  him.  There  can  be  no  doubt  of 
the  correctness  of  this  decision,  which  is  sus- 
tained by  the  authorities  referred  to  by  Mr. 
Justice  Cassoday  in  Stilling  v.  Thorp,  ^4 
Wis.  528." 

2.  Expert  Testimony  as  to  Direction  of  Flow  of 
Blood. — State  v.  Knight,  43  Me.  132. 

Testimony  of  Person  Not  Expert  Who  has  Ex- 
amined Stain  with  a  Microscope. — Moreover,  in 
Massachusetts  it  has  been  held  that  a  witness 


who  is  familiar  with  blood,  and  has  examined 
with  a  lens  a  blood  stain  upon  a  coat  when 
the  stain  was  fresh,  can  testify  that  the  ap- 
pearance then  indicated  the  direction  from 
which  the  blood  came,  and  that  it  came  from 
below  upwards,  although  he  has  never  experi- 
mented with  blood  or  other  fluid  in  this 
respect,  it  being  shown  that  the  stain  was  not 
in  the  same  condition  at  the  time  of  the  trial 
and  could  not  be  reproduced  to  the  jury.  Com. 
v.  Sturtivant,  117  Mass.  122,  19  Am.  Rep.  401. 

3.  Expert  Testimony  as  to  Position  of  Combat- 
ants from  Appearance  of  Blood  Stains. — Dillard 
v.  State,  58  Miss.  370.  In  this  case  the  object 
was  to  show  by  the  blood  marks  that  the 
prisoner  was  probably  prostrate  on  the  ground, 
and  deceased  on  top  of  him,  when  the  stains 
on  the  shirt  were  received. 

4.  Clothing  with  Spots  Thereon  Resembling 
Blood. — State  v.  Baker,  33  W.  Va.  319.  In 
this  case  it  was  held  that  where  the  pantaloons 
of  the  defendant,  having  spots  thereon  re- 
sembling blood,  were  delivered  over  to  the 
sheriff  by  him  without  protest,  the  evidence 
was  not  inadmissible  as  violating  the  rule 
that  a  witness  shall  not  be  compelled  to  testify 
against  himself. 

8.  Stick  with  Stains  Thereon. — Thomas  v. 
State,  67  Ga.  460. 

6.  Blow  With. — The  owner  of  a  water  power 
and  of  a  furnace  and  mills  devised  the  "  furnace 
and  the  privilege  of  using  water  to  blow  with." 
In  an  action  against  the  devisee  for  using  the 
water  not  only  for  blowing  the  bellows  of  the 
furnace,  but  also  for  drilling  and  grinding 
castings,  it  was  held  that  the  devise  gave  only 
the  right  to  use  the  power  to  blow  the  bellows 
of  the  furnace,  and  that  evidence  given  of  an 
understanding  among  furnace  men  that  by 
"  blow  with  "  was  meant  all  the  operations  of 
the  furnace,  and  not  merely  to  blow  the  blast, 
was  not  sufficient  to  enlarge  the  meaning 
of  the  expression.  The  court  said:  "The 
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Definitions. 


BLUBBER— See  note  I. 

BLUDGEON.  (See  also  Club;  Deadly  Weapon;  Weapon.  And  see  the 
title  Assault  and  Battery,  vol.  2,  p.  972.) — A  bludgeon  is  a  short  stick  with 
one  end  loaded,  used  as  an  offensive  weapon.2 

BOABD.  (See  also  Guests.  And  see  the  titles  Inns  and  Innkeepers; 
Landlord  and  Tenant  ;  Lodging.) — To  board  means  to  receive  food  as 
a  lodger,  or  without  lodging,  for  a  compensation.3  Board  implies  a  succession 
of  meals  furnished  for  a  stipulated  sum.4 


language  of  the  will  in  its  ordinary  acceptation 
plainly  relates  to  the  mere  blou-ing  of  the  bel- 
lows, and  not  to  the  other  operations  men- 
tioned, in  which  there  is  no  blou-ing;  and  a 
usage  among  furnace  men,  and  furnace  men 
only,  to  adopt  a  wider  signification  in  their 
conversations  among  themselves  cannot  be 
presumed  to  have  been  adopted  by  other  per- 
sons."   Lincoln  v.  Lincoln,  no  Mass.  449. 

1.  Marine  Insurance.  (See  also  the  title 
Marine  Insurance.) — A  policy  of  insurance 
upon  "  outfits,"  and  upon  "catchings"  sub- 
stituted for  the  outfits,  in  a  whaling  voyage, 
protects  the  blubber,  or  pieces  of  whale  flesh, 
cut  from  the  whale  and  on  deck.  Rogers  v. 
Mechanics'  Ins.  Co.,  1  Story  (U.  S.)  603. 

2.  State  v.  Phillips,  104  N.  Car.  789. 

In  Reg.  v.  Sutton,  13  Cox  C.  C.  649,  it  is 
said:  "What  a  bludgeon  is  I  do  not  know. 
It  is  a  thick  stick,  and  where  the  degree  of 
thickness  begins  which  makes  it  a  bludgeon 
I  cannot  tell." 

3.  Pollock  v.  Landis,  36  Iowa  652. 

4.  See  Reg.  v.  McQuarrie,  22  U.C.      B.  600. 

False  Pretenses.  (See  the  title  False  Pre- 
tenses. And  see  Encyc.  of  Pleading  and 
Practice,  title  False  Pretenses.) — Where 
an  indictment  charged  that  the  defendant  "  by 
false  pretenses  *  *  *  did  obtain  board  of  the 

oods  and  chattels  of  the"  prosecutor,  it  was 
eld  insufficient  and  bad,  the  term  board  being 
too  general;  the  court,  by  Draper,  C.  J.,  say- 
ing: "It  may  be  well  doubted  whether,  if  the 
indictment  had  charged  the  defendant  with 
having  by  false  pretenses  obtained  a  dinner 
of  the  goods  and  chattels  of  the  prosecutor,  it 
would  not  be  too  general.  But  the  term 
board  is  more  general  still.  It  implies  a  suc- 
cession of  meals  obtained  from  day  to  day,  or 
from  week  to  week,  or  from  month  to  month, 
etc.,  etc.,  and  it  may  be  said  that  each  meal 
obtained  under  false  pretenses  is  a  distinct  of- 
fense. The  case  of  Reg.  v.  Gardner,  Dears. 
&  B.  C.  C.  40,  reported  also  in  2  Jur.  N.  S. 
598,  contains  a  form  of  indictment  more  suit- 
able to  the  offense  intended  to  he  charged." 
Reg.  v.  McQuarrie,  22  U.  C.  Q.  B.  600. 

In  Reg.  v.  Ciardner,  Dears.  &  B.  C.  C.  40, 
cited  above,  although  the  indictment  enumer- 
ated in  detail  the  items  furnished  as  board, 
where  the  prisoner,  by  falsely  pretending  that 
he  was  a  naval  officer,  induced  the  prosecu- 
trix to  enter  into  a  contract  with  him  to 
lodge  and  board  him  at  a  guinea  a  week,  and 
under  this  contract  he  was  lodged  and  sup- 
plied with  various  articles  of  food,  it  was  held 
that  a  conviction  for  obtaining  the  articles  of 
food  by  false  pretenses  could  tiot  be  sustained, 
as  the  obtaining  of  the  food  was  too  remotely 
the  result  of  the  false  pretense. 


"  Board  "  does  Not  Include  Fuel. — In  Indiana, 
where  a  statute  authorized  the  county  com- 
missioners to  make  an  allowance  to  the  sheriff 
for  all  accounts  chargeable  against  the  county, 
it  was  held  that  this  included  fuel  furnished  by 
him  for  the  county  jail,  and  that  this  provision 
was  not  repealed  by  the  act  fixing  the  sheriff's 
per  diem  compensation  for  boarding  prisoners  ; 
for,  said  the  court,  by  Worden,  J.,  "the  word 
boarding  does  not  in  its  ordinary  sense,  or 
as  used  in  the  statute,  include  the  furnishing  of 
fuel."  Marion  County  v.  Reissner,  58  Ind.  260. 

Synonymous  with  Entertainment. — Under  the 
17th  section  of  the  Pennsylvania  Act  of  March 
11,  1834,  which  provides  "that  every  inn 
keeper  shall  keep  good  entertainment  for  man 
and  horse,"  it  was  held  that  a  tavern  or  inn 
keeper  may  recover  from  a  guest  the  amount 
of  his  bill  for  boarding,  although  the  23d 
section  of  the  same  act  forbade  the  recovery  of 
"tavern  reckonings  as  aforesaid,"  which  the 
court  held  to  refer  only  to  such  tavern  reckon- 
ings as  were  mentioned  in  the  previous  section 
of  the  act,  viz.,  debts  for  liquors  and  debts 
contracted  by  apprentices,  etc.  For,  said  the 
court,  "  the  plain  meaning  of  [the  17th  section] 
is  that  the  price  of  board  at  an  inn  or  tavern  is 
not  prohibited  as  to  its  recovery.  The  term 
board  includes  the  ordinary  necessaries  of  life, 
and  must  be  considered  as  being  synonymous 
with  the  word  'entertainment'  in  the  act." 
Scattergood  v.  Waterman,  2  Miles  (Pa.)  323. 

Included  In  theWords  'Goods"  and  •Services.'' — 
Ithasbeenheld  that  theamountfor board, wash- 
ing, mending,  and  finding  a  room,  may  be  filed 
by  way  of  set-off,  under  statutes  authorizing 
the  filing  of  accounts  by  defendants  in  actions 
on  simple  contract ;  the  court  saying  :  "  Hoard 
and  lodging,  washing,  etc.,  are  all  included 
within  the  meaning  of  goods  delivered  and 
services  performed."  Witter  v.  Witter,  10 
Mass.  223. 

Burglary — Clerk  Sleeping  In  Store.  (Sec  also 
the  title  Burglary.) — In  State  v.  Pressley,  90 
N.  Car.  730,  it  was  held  that  where  a  clerk  of 
the  owner  of  a  storehouse  habitually  slept  in  a 
bedroom  therein,  the  storehouse  was  a  dwell- 
ing house,  in  which  burglary  might  be  com- 
mitted. The  court  held  that  the  fact  that  the 
clerk  did  not  board  with  his  employer  had  no 
effect  upon  the  character  of  the  clerk's  occu- 
pancy of  the  room.  Merrlmon,  J.,  in  deliver- 
ing the  opinion,  said:  "The  nature  of  the 
transaction  goes  to  show  conclusively  that 
Latta  was  tin- owner  of  the  sleeping  chamber, 
and  his  clerks  occupied  it  under  and  for  him, 
and  by  virtue  of  their  employment.  Their 
possession  was  his  possession.  State  v.  lake, 
2  Winat.  L.  (N.  Car.)  80;  Rex  v.  Stock,  R.  & 
R.  185.  This  case  is  almost  identical  with 
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Boarding  House. — A  boarding  house  is  a  house  where  the  business  of  keeping 
boarders  generally  is  carried  on,  and  which  is  held  out  by  the  owner  or  keeper 
as  a  place  where  boarders  are  kept.1 

Inn  Distinguished  from  Boarding  House,  and  Boarder  from  Guest. — It  is  sometimes  diffi- 
cult to  draw  the  line  between  guests  and  boarders,  and  to  distinguish  an  inn 
from  a  boarding  house.  In  general  it  may  be  said  that  in  a  boarding  house 
the  guest  is  under  an  express  contract  at  a  certain  rate  for  a  period  of  time ; 
but  in  an  inn  there  is  no  express  agreement,  the  guest  being  entertained 
from  day  to  day  according  to  his  business.2  And,  again,  the  innkeeper  is 
bound  to  receive  every  one  who  applies,  if  in  a  fit  condition  to  be  received, 


that  of  State  v.  Williams,  90  N.  Car.  724,  de- 
cided at  this  term.  It  differs  from  it  only  in 
the  fact  that  the  clerks  did  not  board  with  their 
employer.  In  this  respect  it  also  differs  from 
the  case  of  State  v.  Outlaw,  72  N.  Car.  598. 
This  is  not  a  material  fact.  The  term  board 
is  used  in  the  sense  of  taking  meals  with  the 
employer  in  his  house  or  elsewhere.  It  is  not 
essential  that  a  man's  clerks  shall  eat  at  his 
table,  or  in  his  house,  in  order  to  establish  the 
relation  of  employer  and  clerk.  He  may  feed 
them  in  his  own  house,  at  a  hotel,  a  restaurant, 
or  in  the  storehouse,  or  they  may  board  them- 
selves wherever  it  suits  their  convenience." 

Same — Statute  Providing  that  Entry  by  In- 
habitant shall  Not  Be  Burglary. — Article  739  of 
the  Texas  Penal  Code  (Pasc.  Dig.,  art.  2372), 
which  provides  that  "  an  entry  into  a  house 
for  the  purpose  of  committing  theft,  unless 
the  same  is  effected  by  the  actual  breaking,  is 
not  burglary  when  the  same  is  done  by  a  do- 
mestic servant  or  other  inhabitant  of  such 
house,  and  a  theft  committed  by  such  person 
after  entering  a  house  is  only  punishable  as 
simple  theft,"  has  been  held  not  to  apply  to 
boarders  in  a  boarding  house.  For,  said  the 
court,  by  Ector,  P.  J.,  "while  our  statute 
intended  to  deal  more  leniently  with  '  domes- 
tic servants  and  other  inhabitants  '  of  a  house 
when  guilty  of  a  theft  from  the  house  occu- 
pied by  them  than  with  other  persons,  be- 
cause of  their  generally  recognized  right 
freely  to  enter  any  part  of  the  house  at  all 
times,  the  boarder  has  no  such  recognized  and 
unlimited  right  of  entry.  He  has  the  right  to 
enter  his  own  particular  room  at  any  time, 
day  or  night,  but  no  such  right  of  entry  to 
the  private  room  of  a  fellow -boarder.  Ex- 
cept to  the  occupant,  and  the  domestic  serv- 
ants or  inhabitants  of  the  house  whose  duties 
may  require  them  to  enter  it,  the  private 
room  of  a  boarder  is,  or  should  be,  as  sacred 
and  as  much  protected  by  law  from  the  in- 
trusive entry  of  a  ielloyv -boarder  as  from  a 
stranger,  or  as  would  be  his  private  resi- 
dence."   Ullman  v.  State,  1  Tex.  App.  220. 

Distress  for  Rent.  (See  also  the  title  Dis- 
tress.)— In  Riddle  v.  Welden,  5  Whart.  (Pa.) 
9,  it  was  held  that  the  goods  of  a  boarder 
were  not  liable  to  be  distrained  for  rent  due 
by  the  keeper  of  the  boarding  house. 

The  property  of  boarders  at  taverns  or  board- 
ing houses  is  not  liable  to  distress  for  rent,  al- 
though such  property  is  not  in  their  posses- 
sion, but  in  the  possession  and  actual  use  of 
the  tenant,  by  their  permission,  and  without 
the  consent  of  the  landlord.  Stone  v.  Mat- 
thews, 7  Hill  (N.  Y.)  428. 


1.  Boarding  House. — A  boarding  house  is  as 
well  known  and  as  distinguishable  from  every 
other  house  in  every  city  and  village  in  the 
country  as  an  inn  or  tavern.  It  is  a  house 
where  the  business  of  keeping  boarders  gener- 
ally is  carried  on,  and  which  is  held  out  by  the 
owner  or  keeper  as  a  place  where  boarders  are 
kept.  Cady  v.  McDowell,  1  Lans.  (N.  Y.) 
484.  And  in  that  case  it  was  held,  where  the 
plaintiff,  who  was  a  housekeeper,  but  not  ac- 
customed to  take  persons  to  board,  received 
the  defendant  and  his  family,  upon  the  de- 
fendant's application,  into  his  house  for  an 
indefinite  time,  with  the  general  understand- 
ing that  the  plaintiff  was  to  be  compensated 
for  board  and  accommodations,  that  the  plain- 
tiff was  not  a  boarding-house  keeper  within 
the  meaning  of  a  statute  allowing  a  detention 
of  the  baggage  and  effects  of  boarders  for 
board  due. 

Condition  in  Lease.  (See  also  the  title  Lease.  ) 
— Where  the  lease  provides  that  the  demised 
premises  shall  be  used  strictly  as  a  private 
dwelling  and  not  for  any  public  and  objec- 
tionable purpose,  the  condition  is  broken  by 
use  of  the  premises  as  a  public  boarding  house. 
Gannett  v.  Albree,  103  Mass.  374. 

In  Ambler  v.  Skinner,  7  Robt.  (N.  Y.)  561, 
there  was  a  lease  containing  a  covenant  that 
the  lessee  would  not  assign  the  lease,  nor  let 
or  underlet  the  whole  or  any  part  of  the  prem- 
ises, without  the  written  consent  of  the  lessor. 
By  the  said  lease  the  whole  of  the  first  floor 
was  reserved  to  the  lessor,  with  a  privilege  or 
use  to  him,  for  the  reception  of  company,  of 
the  front  parlor,  in  common  with  the  lessee; 
and  it  was  held  that  even  if,  by  the  proper 
construction  of  the  covenant  against  under- 
letting, the  lessee  had  a  right  to  take  boarders, 
yet  the  right  to  carry  on  a  business  was  not 
included  in  a  mere  right  to  lodge  and  be  fed, 
and  that  the  lessor  might  have  an  injunction 
to  restrain  one  claiming  to  be  a  boarder  of  the 
lessee  from  using  the  front  parlor  for  the  pur- 
pose of  carrying  on  his  business  as  a  dentist. 

2.  Willard  v.  Reinhardt,  2  E.  D.  Smith  (N. 
Y.)  149;  Cady  v.  McDowell,  1  Lans.  (N.  Y.) 
487.  See  also  Guest,  and  the  title  Inns  and 
Innkeepers. 

Policy  of  Insurance.  (See  also  the  title  Fire 
Insurance.) — A  policy  of  insurance  de- 
scribed the  premises  as  a  building  occupied  as 
a  boarding  house.  In  an  action  upon  the  pol- 
icy the  evidence  showed  that  the  premises 
were  let  to  a  tenant  whose  principal  business 
was  keeping  boarders,  but  who  had  also  a  bil- 
liard room  and  a  bar  where  liquors  were  ille- 
gally retailed  without  license.  The  house  was 
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while  the  boarding-house  keeper  is  not 
special  contract.1 

styled,  by  witnesses,  a  boarding  house,  a  sum- 
mer boarding  house,  a  hotel,  a  tavern,  and  a 
roadside  inn.  The  defendant  company  con- 
tended that  the  plaintiff 's  representation  as  to 
occupancy  was  false.  The  court  said :  "  It 
seems  to  me  that  it  was  not,  or  at  least  that 
it  was  not  so  clearly  false  as  to  make  the  ver- 
dict of  the  jury  in  favor  of  its  truth  a  legal 
wrong  to  the  defendant.  The  terms  '  hotel,' 
'tavern,'  'inn,'  which  the  defendant  says 
should  have  been  used,  are  properly  applied  to 
places  kept  for  the  entertainment  of  travelers 
and  casual  guests,  and  (in  view  of  our  license 
laws)  where  liquors  may  be  legally  retailed 
and  drunk.  Neither  of  these  characteristics 
pertained  to  the  house  in  question  as  a  distin- 
guishing feature.  This  house  was  kept  mainly 
for  the  residence  of  permanent  boarders,  and, 
so  far  as  the  evidence  disclosed,  it  afforded  no 
entertainment  to  travelers  or  transient  cus- 
tomers except  such  as  was  unlawfully  dis- 
pensed over  the  bar.  The  bar  and  the  billiard 
room  were  not  inconsistent  with  its  being  a 
boarding  house,  and  while  their  existence  may 
have  rendered  the  description  that  it  was  oc- 
cupied as  a  hoarding  house  incomplete,  it  did 
not  necessarily  make  the  description  false." 
Martin  v.  State  Ins.  Co.,  44  N.  J.  L.  492. 

To  the  same  effect  as  to  the  keeping  of  an  il- 
legal baron  the  premises,  see  Rafferty  v.  New 
Brunswick  F.  Ins.  Co.,  18  N.  J.  L.  480;  and  it 
was  also  held  in  the  latter  case  that  it  was  not 
a  violation  of  the  policy  of  insurance,  that  a 
house  insured  as  a  dwelling  house  was  after- 
wards occupied  as  a  boarding  house. 

Watering  Place. — In  Kisten  v.  Hildebrand, 
9  B.  Mon.  (Ky.)  74,  it  is  said  that  one  who 
lodges  and  entertains  strangers  at  a  watering 
place,  who  come  to  drink  the  waters,  if  he  enter- 
tains no  others  is  not  thereby  an  innkeeper. 

Double  Capacity— Hotel  Keeper  and  Boarding 
house  Keeper. — In  this  country  hotel  keepers 
act  in  a  double  capacity,  being  both  innkeep- 
ers and  board! ng-hou*e  keepers.  As  innkeep- 
ers they  entertain  travelers  and  transient 
persons,  those  who  come  without  bargain  as 
to  time  and  price,  and  go  away  at  pleasure, 
paring  for  only  the  actual  entertainment  re- 
ceived. As  fco«»v//«f/  house  keepers  they  en- 
tertain residents  and  regular  hoarder*  and 
lodgers  for  definite  lengths  of  time  and  at 
specific  prices  previously  agreed  upon.  Law- 
rence v .  Howard,  1  Utah  143.  See  also  Fos- 
ter T>.  State,  84  Ala.  452. 

Bame — Presumption. — Where  the  defendant 
is  an  innkeeper  only,  the  presumption,  in  the 
absence  of  other  proof,  is  that  a  temporary 
sojourner  is  a  guest ;  but  where,  in  the  same 
house,  he  carries  on  the  business  of  innkeeper 
and  keeper  of  hoarders,  the  question  is  more 
difficult.  The  more  prominent  occupation 
would  perhaps  control  in  a  case  where  there 
wns  no  other  evidence.  The  duration  of  the 
plaintiff's  stay,  the  priee  paid,  the  amount  of 
accommodation  afTorded,  the  transient  or 
permanent  character  of  the  plaintiff*!  resi- 
dence and  occupation,  his  knowledge  or  want 
of  knowledge  of  any  difference  of  acc  omtno 


bound  to  receive  any  one  except  upon 


dation  afforded  to  or  paid  for  by  boarders 
and  guests,  are  all  to  be  regarded  in  settling 
the  question.    Hall  v.  Pike,  100  Mass.  497. 

Innkeeper's  Lien. — In  Pollock  v.  Landis,  36 
Iowa  652,  which  was  an  action  of  replevin,  the 
defendant  alleged  that  he  had  a  landlord's  lien 
on  the  goods  for  board  furnished  by  him  to  the 
plaintiff.  It  was  held  upon  demurrer  that  the 
allegation  that  one  boarded  with  the  innkeeper 
did  not  affirmatively  show  that  he  was  enter- 
tained in  the  character  of  a  boarder  as  distin- 
guished from  a  guest.  The  court  said  :  "The 
allegation  of  the  answer  is  that  the  plaintiff 
boarded  zvit/i  defendant.  Hoarded  is  the  im- 
perfect tense  of  the  verb  board,  which  means 
to  receive  food  as  a  lodger,  or  without  lodg- 
ings, for  a  compensation.  A  lodger  is  one  who 
lives  at  board,  or  in  a  hired  room,  or  who  has 
a  bed  in  another's  house  for  a  night.  Web- 
ster's Dictionary.  The  allegation  that  plain- 
tiff hoarded  with  defendant  is  merely  an  aver- 
ment that  he  received  food  from  defendant 
for  a  compensation.  The  answer  does  not 
state  whether  he  received  this  food  as  a  hoarder 
or  as  a  guest.  Under  the  allegations  of  the 
answer  he  may  have  received  it  in  either  ca- 
pacity. And  the  answer,  being  thus  uncertain, 
might  have  been  vulnerable  to  a  motion  for  a 
more  specific  statement." 

That  the  innkeeper  has  no  lien  on  the  goods 
of  a  boarder,  see  Hursh      Byers,  29  Mo.  469. 

1.  Cady  v.  McDowell,  1  Lans.  (N.  Y.)  487; 
Willard  v.  Reinhardt,  2  E.  D.  Smith  (N.  Y.) 
148,  2  Kent's  Com.  595;  Thompson  v.  Lacy, 
3  B.  &  Aid.  283,  s  E.  C.  L.  28^;  Holder  v. 
Soulby,  8  C.  B.  N.  S.  254,  98  E.  C.  L.  254; 
Dansey  v.  Richardson,  3  El.  &  Bl.  144,  77  E. 
C.  L.  144. 

In  Foster  v.  State,  84  Ala.  4^2,  it  is  said 
that  the  general  characteristic  of  the  boarding 
house  as  distinguished  from  the  inn,  is  the 
right  of  selecting  the  guests  or  boarders,  and 
fixing  full  terms;  and,  further,  that  there  is 
nothing  inconsistent  or  unusual  in  a  house  of 
public  entertainment  having  a  double  charac- 
ter, being  simultaneously  a  boarding  house 
and  an  inn. 

Private  or  Public  House. — In  Com.  :  .  Cun- 
cannon,  3  Brews.  (Pa.)  347,  it  was  held  that 
the  proprietor  of  a  private  hoarding  house  is 
a  private  housekeeper,  and  this  irrespective 
of  the  number  of  hoarders  that  he  may  keep. 
The  court  said  :  "  It  will  hardly  be  contended 
that  it  is  any  the  less  a  private  house  because 
it  contains  one  such  person;  anil  the  moment 
that  is  admitted  there  is  an  end  of  this  diffi- 
culty, for  we  cannot  draw  the  line  and  say 
one,  two,  or  six  persons  may  lodge  in  a  house 
and  it  still  be  private,  but  that  the  moment  it 
receives  seven  it  becomes  a  public  house. 
The  trui-  distinction  is  perfectly  well  under- 
stood. The  public  house  is  for  the  entertain- 
ment of  all  who  come  lawfully  and  pay 
regularly,  The  hoarding  house  is  for  the  ac- 
commodation only  of  those  who  are  accepted 
as  puesis  by  the  proprietor.  Such  an  ettab 
lishment  is  as  much  a  private  house  as  if 
there  were  no  hoarders." 

Vol  nine  IV. 


Definition. 


BOARD. 


Definition. 


A  transient  customer  at  an  inn,  although  he  is  not  a  traveler  or  a  stranger, 
is  considered  as  a  guest.  A  lodger  who  sojourns  at  the  inn  and  takes  rooms 
for  a  special  time,  and  pays  for  his  lodging  on  a  special  agreement,  as  by  the 
month  or  week,  is  a  boarder.1 

Thus  if  a  person  comes  upon  a  special  contract  to  board  and  sojourn  at  an 
inn,  he  is  not  in  the  sense  of  the  law  a  guest,  but  a  boarder.*  But  the  mere 
fixing  of  the  price  does  not  constitute  one  a  boarder  who  in  other  respects  is 
a  guest  of  the  inn.3  So  the  length  of  time  that  a  man  stays  at  an  inn  makes 
no  difference  in  his  status  as  guest,  if  he  retains  his  character  as  traveler.4 


1.  Bennett  v.  Mellor,  5  T.  R.  273;  Neal  v. 
Wilcox,  4  Jones  L.  (N.  Car.)  148. 

2.  Kisten  v.  Hildebrand,  9  B.  Mon.  (Ky.) 
75  ;  Manning  v.  Wells,  9  Humph.  (Tenn.)  746 ; 
Hursh  v.  Byers,  29  Mo.  470;  Shoecraft  v. 
Bailey,  25  Iowa  553;  Lusk  v.  Belote,  22  Minn. 
468;  State  v,  Johnson,  4  Wash.  594;  Johnson 
v.  Reynolds,  3  Kan.  255 ;  Parker  v.  Flint,  12 
Mod.  255. 

Liability. — There  is  a  distinction  between  the 
liability  of  innkeepers  towards  guests  and 
boarders,  which  was  taken  at  an  early  day. 
Calye'sCase,8  Coke  32  ;  Bacon's  Abr., Inns  and 
Innkeepers  (C)  5  ;  Story  on  Bailm.  (4th  ed.),  § 
477  (3) .  If  the  goods  lost  belong  to  a  boarder,  in 
order  to  charge  the  innkeeper  he  would  be  re- 
quired to  show  that  the  loss  was  owing  to  the 
failure  on  the  innkeeper's  part  to  discharge  the 
duties  which  his  situation  as  boarding-house 
keeper,  or  the  special  contract  with  the  other 
party,  imposed  on  him;  and  these  duties  must 
be  measured  by  the  analogies  of  the  law  ap- 
plicable to  other  species  of  bailments.  The 
hotel  keeper  employs  the  servants  to  attend  to 
the  rooms,  and  his  boarders  have  a  right  to 
expect  that  he  will  employ  those  who  are  hon- 
est; and  if  he  fails  to  do  so,  and  a  loss  is 
thereby  occasioned,  without  negligence  on  the 
other  side,  he  is  held  responsible,  precisely  on 
the  same  principle  that  a  steamboat  owner  is 
if  an  injury  is  sustained  by  the  failure  to  em- 
ploy a  skilful  pilot,  or  a  careful  engineer,  or  a 
competent  captain.  Walker  v.  Boiling,  22  Ala. 
294;  Chamberlain  v.  Masterson,  26  Ala.  378. 

So  if  a  person  comes  to  an  inn  on  a  special 
contract  to  board  there,  the  law  treats  him  not 
as  a  guest,  but  as  a  boarder.  Bac.  Abr.,  Inns 
(C)  5  ;  Parkhurst  v.  Foster,  1  Salk.  388.  And 
the  goods  of  a  permanent  boarder  are  not  pro- 
tected as  those  of  a  guest.  Manning  v.  Wells, 
9  Humph.  (Tenn.)  746;  Kisten  v.  Hildebrand, 
9  B.  Mon.  (Ky.)  74. 

Same — Fire. —  Boarders  at  a  hotel  under  a 
special  contract  are  not,  in  the  sense  of  the  law, 
guests,  and  the  proprietor  of  the  hotel  is  not 
liable  for  articles  belonging  to  a  boarder  which 
were  lost  by  the  burning  of  the  hotel.  Vance 
v.  Throckmorton,  5  Bush  (Ky.)  41. 

Burglary.  (See  also  the  title  Burglary.) 
— In  State  v.  Johnson,  4  Wash.  593,  it  was  held 
that  where  a  room  in  a  hotel  is  leased  for  a 
definite  period  of  time,  by  one  who  keeps  his 
effects  there  and  makes  it  his  home,  and  does 
not  occupy  it  merely  as  a  guest,  an  informa- 
tion against  a  person  for  burglariously  enter- 
ing such  room  should  allege  that  it  is  the 
dwelling  house  of  the  lessee,  and  not  of  the 
hotel  keeper. 

3.  See  Hancock  v.  Rand,  94  N.  Y.  8;Pink- 
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erton  v.  Woodward,  33  Cal.  557;  Norcross  v. 
Norcross,  53  Me.  169;  Walling  v.  Potter,  35 
Conn.  183. 

Thus  in  Berkshire  Woollen  Co.  v.  Proctor, 
7  Cush.  (Mass.)  417,  and  Hall  v.  Pike,  100 
Mass.  497,  it  was  held  that  an  agreement  with 
an  innkeeper  for  the  price  of  board  by  the  week 
was  not  decisive  that  the  relation  established 
was  that  of  boarder  and  not  of  guest. 

Liability  for  Theft  of  Servant.— The  plaintiff 
came  to  the  inn  of  the  defendant,  and,  after 
remaining  there  two  or  three  days,  informed 
him  that  he  would  be  there  frequently  during 
the  summer,  and  desired  him  to  make  some 
deduction  from  his  regular  charge  per  day, 
which  he  agreed  to  do.  Nothing  was  said  as 
to  the  length  of  time  the  plaintiff  expected  to 
remain.  On  the  day  of  this  agreement  the 
plaintiff  handed  his  pocketbook,  for  safe- 
keeping, to  the  innkeeper's  clerk,  and  it  was 
on  the  same  day  stolen  from  the  desk  of  the 
office.  It  was  held  that  the  plaintiff  was  a 
guest,  and  as  such  entitled  to  recover  for  his 
loss  of  the  innkeeper.  Shoecraft  v.  Bailey, 
25  Iowa  553.  See  also  Hancock  v.  Rand,  94 
N.  Y.  8. 

4.  Kisten  v.  Hildebrand,  9  B.  Mon.  (Ky.) 
75;  Pinkerton  v.  Woodward,  33  Cal.  597. 

"  The  distinction  between  a  guest  and  a 
boarder  seems  to  be  this :  '  The  guest  comes 
without  any  bargain  for  time,  remains  without 
one,  and  may  go  when  he  pleases,  paying  onlj' 
for  the  actual  entertainment  which  he  re- 
ceives; and  it  is  not  enough  to  make  a  boarder 
and  not  a  guest  that  he  has  stayed  a  long  time 
in  the  inn  in  this  way.'  1  Parsons  on  Con- 
tracts 628  [vol.  2,  p.  162,  7th  ed.];  Story  on 
Bailments,  §  447."  Beck,  J.,  in  Shoecraft  v. 
Bailey,  25  Iowa  553.  See  Berkshire  Woollen 
Co.  v.  Proctor,  7  Cush.  (Mass.)  417. 

In  Ross  v.  Mellin,  36  Minn.  421,  the  court 
said  :  "  If  a  person  puts  up  at  an  inn  as  a  trav- 
eler, and  he  is  received  as  such,  the  relation  of 
innkeeper  and  guest  is  immediately  estab- 
lished, with  all  its  rights  and  liabilities;  and, 
once  established,  neither  duration  of  time, 
nor  a  special  agreement  in  respect  to  price, 
necessarily  changes  such  relation,  which  con- 
tinues so  long  as  the  person  so  received  so- 
journs as  a  traveler,  which  is  also  to  be  pre- 
sumed until  the  contrary  appears.  Norcross 
v.  Norcross,  53  Me.  169;  Lusk  v.  Belote,  22 
Minn.  468  ;  Berkshire  Woollen  Co.  V.  Proctor, 
7  Cush.  (Mass.)  417;  1  Smith  Lead.  Cas.  412; 
Story  on  Bailm.,  §  477;  Jalie  v.  Cardinal,  35 
Wis.  128;  2  Parsons  on  Contracts  150,  152. 
And  see  Hall  v.  Pike,  100  Mass.  495."  See 
also  Lusk  v.  Belote,  22  Minn.  468. 

If  a  person  goes  to  an  inn  as  a  wayfarer  and 
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Whether  one  is  a  guest  or  a  boarder  is  generally  a  question  of  fact  for  the 
jury.1 

A  Board  is  a  number  of  persons  organized  to  perform  a  trust  or  execute 
official  or  representative  functions  ;  as,  a  board  of  health,  board  of  alder- 
men, board  of  trustees,  etc.  A  number  of  persons  who  have  the  manage- 
ment of  some  public  or  private  business.2 


a  traveler,  and  the  innkeeper  receives  him 
into  his  inn  as  such,  he  becomes  the  inn- 
keeper's guest,  and  the  relation  of  landlord 
and  guest,  with  all  its  rights  and  liabilities,  is 
instantly  established  between  them.  Neither 
the  length  of  time  that  a  man  remains  at  an 
inn,  nor  any  agreement  he  maj  make  as  to  the 
price  of  board  per  day  or  per  week,  deprives 
him  of  his  character  as  a  traveler  and  a  guest, 
provided  he  retains  his  status  as  a  traveler  in 
other  respects.  Norcross  v.  Norcross,  53  Me. 
169;  Jalie  v.  Cardinal,  35  Wis.  118. 

1.  Jalie  v.  Cardinal,  35  Wis.  118;  Hall  v. 
Pike,  100  Mass.  498. 

2.  Double  Meaning. — "The  term  board,  as 
applied  to  [a  board  of  aldermen],  may  have  two 
meanings  —  one  abstract,  having  reference 
to  the  legislative  creation,  which  is  continu- 
ous; and  the  other  referring  to  its  members, 
in  which  latter  and  more  important  sense  [the 
hoard]  is  changed  by  every  new  general  elec- 
tion." Wetmore  v.  Story,  22  Barb.  (N.  Y.)  490. 

Double  Meanings — County  Board.  (See  also  the 
title  County  Commissioners.) — Section  10, 
article  10,  of  the  Illinois  Constitution  of  1870, 
provides  that  the  county  board  shall  fix  the  com- 
pensation of  all  county  officers,  etc.  In  con- 
struing this  section,  the  court,  by  Sheldon,  J., 
said  :  "  Now  what  is  the  proper  construction  of 
the  phrase  '  county  board  '  as  used  in  section  10, 
article  10,  of  the  constitution?  It  evidently  is 
not  to  be  confined  to  any  one  particular  body 
of  persons.  It  will  be  acknowledged  that  it 
embraces  both  the  board  of  supervisors  and 
the  board  of  county  commissioners,  bodies 
very  differently  constituted.  Is  it  to  be  con- 
fined to  those  two  particular  bodies,  or  may  it 
not  also  embrace  the  county  court  in  counties 
not  under  township  organization,  which  in 
such  counties  was  to  be  superseded  by  the 
Voard  of  county  commissioners,  and  until  so 
superseded  would  in  such  counties  be  the 
body  for  the  transaction  of  the  county  busi- 
ness ?  The  more  natural  construction,  no 
doubt,  would  be  that  the  term  1  county  board  ' 
referred  to  the  above-named  hoard*,  as  they 
were  the  only  two  bodies  of  county  officers  to 
whom,  in  such  connection,  the  term  board 
had  been  applied  by  the  constitution  and  the 
laws,  or  by  usage;  and  that  might  well  be 
held  as  the  proper  construction,  were  the 
county  court  to  continue  as  a  coexisting  tri- 
bunal, or  were  it  indifferent,  as  respects  re- 
sults, which  one  exercised  the  power  given. 
But  the  adoption  of  this  construction  would 
lend  to  this  consequence,  that  section  10, 
trticlr  10,  would  lake  effect  in  the  counties 
under  township  organisation  before  il  did  in 
the  counties  not  under  such  organization! 
The  system  of  n  fixed  compensation  of  county 

officers  would  he  in  fori  e  111  the  former  1  oun 
ties  for  a  year  or  more,  while  in  the  latter 
counties  the  fee  system  would  be  prevailing." 
4  C.  of  L. — 38 


And  farther  on:  "We  perceive  no  such  ne- 
cessity as  limits  the  term  board  to  the  board 
of  supervisors  and  the  board  of  county  com- 
missioners, and  excludes  its  application  to  the 
county  court  which  then  existed  in  counties 
not  under  township  organization.  Webster, 
in  his  dictionary,  gives  this  as  one  of  the  defi- 
nitions of  the  term  board:  '  A  body  of  men 
constituting  a  quorum  :  a  court  or  council,  as  a 
board  of  trustees,  a  board  of  officers,'  etc.  Under 
this  signification  may  well  be  embraced  as  the 
county  board  this  county  court,  composed  of 
a  county  judge  and  two  designated  justices  of 
the  peace — the  body  of  officers  which  existed 
in  a  county  not  under  township  organization, 
and  which  was  by  the  law  of  February  12, 
1849,  constituted  to  sit  as  a  county  court  for 
the  transaction  of  county  business."  Broad- 
well  v.  People,  76  111.  554.  To  the  same  effect 
is  Hughes  v.  People,  82  111.  78. 

Same — Quorum. — Where  an  agreement  was 
entered  into  by  B.,  a  managing  director  of  two 
insurance  companies,  with  the  board  of  direct- 
ors of  the  said  companies,  by  which  B.  was  to 
be  allowed  to  resign,  and  at  the  same  time 
the  board  were  jointly  to  relieve  him  of  his 
shares,  and  guarantee  him  against  all  calls 
thereon,  this  agreement  having  been  made  at 
a  meeting  of  the  board  at  which  only  four 
members  out  of  a  total  of  seven  were  present, 
it  was  held  that  an  action  was  maintainable 
for  a  breach  of  the  agreement  against  the  four 
defendants  who  had  assented  to  it,  though  it 
was  not  shown  by  the  plaintiff  that  the  re- 
maining members  of  the  board  were  bound; 
the  court,  Watson,  BM  saying:  "The  board* 
of  management  of  these  companies  were  com- 
posed of  seven  members.  Four  only  (the 
defendants)  were  present  when  these  resolu- 
tions were  made.  The  term  board  has  two 
meanings  —  the  board  consisting  of  all  the 
members,  or  a  board  consisting  of  a  quorum. 
If  it  means  the  latter,  no  question  can  arise. 
If  the  whole  board,  then,  inasmuch  as  the  de- 
fendants in  their  communications  held  out 
that  it  was  the  agreement  of  the  board  and 
'the  directors'  to  give  their  guarantee,  and 
were  parties  to  the  agreement,  they  were 
estopped  from  saying  that  only  four  were 
parties  to  the  agreement.  Indeed,  the  four 
have  been  parties  to  this  agreement  under  the 
name  of  '  the  board,'  and  if  they  cannot  give 
a  guarantee  they  are  liable  in  damages." 
Barker  v.  Allan,  5  H.  &  N.  61.  See  also  the 
title  Quorum. 

Same  Board  of  Education.  (See  also  the 
title  Schools. )  —  A  A'urinis  statute  provided 
for  the  appointment,  by  the  board  of  educnt  ion, 
of  nn  examining  committee,  which  should 
consist  of  two  of  its  own  body  and  the  Super- 
intendent, and  further  provided  that  no  per- 
son should  be  elected  teacher  hvtlle  board 
who  could  not  produce  n  certificate  from  the 
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The  Deck  of  a  ship  is  sometimes  intended  by  the  term  in  question,  as  in  the 

phrase  "  on  board."  1 

BOARD  OF  ALDERMEN.  —  See  the  titles  MUNICIPAL  CORPORATIONS; 

Ordinances;  Public  Officers. 

BOARD  OF  HEALTH.— See  the  title  Boards  OF  HEALTH. 

BOARD  OF  SUPERVISORS.  —  See  the  titles  COUNTY  COMMISSIONERS; 

Towns  and  Townships. 

BOARD  OF  TRADE  OR  PRODUCE  EXCHANGE.  (See  also  the  titles  Cham- 
ber of  Commerce  ;  Stock  and  Produce  Exchanges.) — In  the  United 
States  a  board  of  trade  is  an  association  of  business  men  established  in  most 
large  cities  to  increase  the  facilities  for  trading  in  certain  products,  for  the 
furtherance  of  commercial  interests,  the  enactment  of  rules  for  the  regulation 
of  trade,  and  the  consideration  of  legislation  affecting  banking,  insurance, 
railroads,  customs,  etc.;  a  chamber  of  commerce.2    These  associations  are 

trust,  but  the  doubt  increases  as  we  come 
closer  to  the  details  of  the  agreement  and 
scrutinize  its  exact  terms.  It  is  observable 
that  the  selected  transferee  of  the  stock  of  the 
corporations  was  denominated  simply  a  board. 
That  implied  agency,  a  committee  of  man- 
agers, official  servants  charged  with  executive 
duties  and  acting  for  and  in  the  interest  of 
others.  The  idea  of  a  joint-stock  association, 
capable  of  buying  and  acting  as  purchaser,  had 
not  yet  dawned.  Explicitly  the  deed  declares 
'  the  shares  of  the  capital  stock  of  the  several 
corporations  to  be  transferred  to  the  board  as 
herein  provided,  shall  be  transferred  to  the 
names  of  the  board  as  trustees,  to  be  held 
by  them  and  by  their  successors,  as  members 
of  the  board,  strictly  as  joint  tenants.'  If 
beyond  the  inference  of  agency,  suggested  by 
the  name  and  description  of  the  board,  more 
was  needed  to  indicate  the  real  aim  and  in- 
tention, it  is  supplied  by  the  frank  declara- 
tion that  the  transferees  shall  take  as  trustees, 
and  hold  in  joint  tenancy,  which  is  the  char- 
acteristic manner  of  a  trust."  People  v.  North 
River  Sugar  Refining  Co.,  121  N.  Y.  613. 

1.  On  Board.  (See  also  On,  and  the  title 
Marine  Insurance.) — In  construing  a  policy 
of  insurance  which  read  "  on  freight  on  board 
ship  Herald,"  etc.,  the  court,  Shaw,  C.  J., 
said :  "  The  question  is,  what  was  intended 
by  the  words  '  on  board.'  The  sentence  is  ob- 
viously elliptical.  Considering  '  freight '  as  the 
hire  or  price  to  be  paid  for  the  use  of  the  ves- 
sel,'  freight  on  board  '  is  unmeaning.  Some- 
thing must  be  supplied.  The  defendants  in- 
sist that  we  must  understand  it  freight  of 
property  when  laden  on  board.  But  this  is 
certainly  not  the  necessary  or  most  probable 
meaning.  It  may  as  well  mean  freight  of 
property  '  expected  or  intended  to  be  put  on 
board'  or  'agreed  to  be  put  on  board,'  as  in 
case  of  a  charter  party.  *  *  *  It  may  be  said 
that  the  words  'on  board'  have,  upon  this 
supposition,  no  effect,  and  mean  the  same  as 
freight  of  ship  Herald.  We  think  the  mean- 
ing is  nearly  or  wholly  the  same."  Robinson 
v.  Manufacturers'  Ins.  Co.,  1  Met.  (Mass.) 
H3- 

A  bequest  of  goods  on  board  a  ship  may  pass 
goods  on  board  at  the  date  of  the  will,  but  re- 
moved thence  at  the  testator's  death.  Chap- 
man v.  Hart,  1  Ves.  271. 

2.  Century  Dictionary. 


examining  committee.  In  an  action  for 
wages  as  school  teacher,  the  plaintiff  alleged 
that  the  defendant,  the  board  of  education, 
had  issued  to  the  plaintiff  a  teacher's  certifi- 
cate. The  defendant  contended  that  this  was 
not  sufficient,  that  the  plaintiff  should  show 
affirmatively  that  she  was  a  person  qualified 
to  enter  into  such  contract;  that  certificate  of 
qualification  does  not  come  from  the  board  of 
education,  but  from  an  independent  board, 
viz.,  the  examining  committee,  as  provided 
by  statute.  The  court  refused  to  support  this 
contention,  saying:  "This  argument  is  not 
sound.  It  fails  to  distinguish  between  the  two 
senses  in  which  the  words  '  the  board  of  edu- 
cation '  are  used.  They  are  used  in  one  sense 
to  designate  that  administrative  body  which 
has  the  general  management  and  control  of 
the  schools,  in  the  same  sense  that  we  speak  of 
the  common  council  or  county  commission- 
ers. They  are  also  used  to  describe  the  cor- 
poration itself,  the  school  district,  and  here 
they  are  as  comprehensive  and  descriptive  as 
the  term  'city'  or  'county'  when  applied  to 
their  respective  organizations.  Now,  this  ac- 
tion is  not  brought  against  the  board  of  edu- 
cation as  a  mere  administrative  or  legislative 
body,  but  against  the  corporation  itself.  The 
administrative  body  is  but  the  agent  or  rep- 
resentative of  the  corporation ;  and  whether 
the  examining  committee  be  properly  a  part 
and  parcel  of  the  administrative  body  or  not, 
yet  it  is,  equally  with  the  administrative  body, 
within  its  own  sphere  of  duty,  the  agent  and 
representative  of  the  corporation.  When  the 
examining  committee  acts,  it  acts  for  the  cor- 
poration. Its  acts  are  the  acts  of  the  corpo- 
ration in  the  same  sense  that  the  acts  of  a  city 
clerk  or  of  a  mayor,  within  the  sphere  of  his 
special  duties,  are  the  acts  of  the  city.  It  is 
a  general  rule  that,  where  an  act  is  done  by 
an  agent  for  his  principal,  it  is  sufficient  in  a 
pleading  to  allege  that  the  act  was  done  di- 
rectly by  the  principal."  Hamrick  v.  Board 
of  Education,  28  Kan.  388. 

Agency  Inferred. — Several  corporations  de- 
termined to  consolidate  into  one  large  con- 
cern, the  parties  agreeing  to  transfer  all  their 
shares  by  a  deed,  as  it  was  called,  to  a  board. 
Upon  the  question  whether  this  transaction 
was  a  sale  the  court  said  :  "These  are  general 
considerations  which  make  one  hesitate  over 
the  theory  of  a  sale  as  distinguished  from  a 
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Definition.      BOARD  OF  TRADE  OR  PRODUCE  EXCHANGE.  Definition. 


variously  known  as  boards  of  trade,  chambers  of  commerce,  commercial 
exchanges,  cotton  exchanges,  corn  exchanges,  etc. 

Distinguished  from  Stock  Exchange. — The  essential  difference  between  a  stock 
exchange  and  a  board  of  trade  is  that  the  latter  is  usually  incorporated.1 
And  from  the  fact  that  boards  of  trade  are  usually  incorporated,  and  stock 
exchanges  are  not,  arise  other  distinctions ;  for  example,  the  members  of  an 
incorporated  board  of  trade  are  not  liable  individually  for  debts  of  the  associ- 
ation, whereas  members  of  a  stock  exchange  are  so  liable;  and  a  board  of 
trade  may  sue  and  be  sued  in  its  own  name,  whereas  the  members  of  a  stock 
exchange  must  become  parties  to  the  actions  by  and  against  the  association. 
So  they  differ  as  to  the  power  of  expulsion,  and  as  to  the  right,  when  expelled, 
to  resort  to  the  courts  for  reinstatement.  An  incorporated  board  of  trade 
may  not  discriminate  against  individuals  in  furnishing  matters  of  information, 
whereas  a  stock  exchange  may.  As  to  the  law  governing  seats  and  the  right 
to  make  and  enforce  rules,  there  appears  to  be  no  difference  between  the  two 
bodies.2 


"  In  Great  Britain  [the  board  of  trade  is]  a 
committee  of  the  privy  council  which  has,  to 
a  large  extent,  the  supervision  of  British  com- 
merce and  industry.  At  its  head  are  the  pres- 
ident of  the  board  of  trade,  who  is  usually  a 
member  of  the  cabinet,  the  parliamentary  sec- 
retary, formerly  vice-president,  the  permanent 
secretary,  and  six  assistant  secretaries,  at  the 
head  of  six  departments — the  commercial,  har- 
bor, finance,  railway,  marine,  and  fisheries. 
Attached  to  the  board  of  trade  are  also  the 
bankruptcy  and  emigration  departments,  the 
patent  office,  etc.  A  committee  for  trade  and 
the  plantations  existed  for  a  short  time  in  the 
reign  of  Charles  II.  The  council  of  trade  was 
again  constituted  in  the  reign  of  William  III., 
but  discontinued  in  1782.  In  1786  the  board  of 
trade  was  organized  and  its  functions  were  sub- 
sequently greatly  extended."  Century  Diet., 
tit.  Trade. 

Object!. — In  New  York,  etc.,  Grain,  etc., 
Exch.  v.  Board  of  Trade,  127  111.  156,  the 
court  said :  "  The  objects  of  the  board  of 
trade  of  the  city  of  Chicago  are  'to  maintain  a 
commercial  exchange  and  to  promote  uni- 
formity in  the  customs  and  usages  of  mer- 
chants, to  inculcate  principles  of  justice  and 
equity  in  trade,  to  facilitate  the  speedy  ad- 
justment of  business  disputes,  to  acquire  and  to 
disseminate  valuable  commercial  and  econom- 
ical information,  and  generally  to  secure  to 
its  members  the  benefits  of  cooperation  in  the 
furtherance  of  their  legitimate  pursuits.'  The 
association  existed  sonic  years  prior  to  the 
18th  day  of  February,  1S59,  as  a  mere  volun- 
tary and  unincorporated  society  of  persons 


engaged  in  the  grain,  produce,  and  commis- 
sion business,  and  at  that  date  it  was  incor- 
porated by  a  special  act  of  the  general  assem- 
bly of  the  state  of  Illinois,  and  was  given 
power  and  authority  to  do  and  carry  on  busi- 
ness, such  as  is  usual  in  the  management  of 
boards  of  trade  or  chambers  of  commerce, 
and  the  specific  powers  enumerated  in  the 
act  of  incorporation."  See  also  Barclay  v. 
Smith,  107  111.  349;  Weaver  r.  Fisher,  110  111. 
146. 

1.  Thus  the  Chicago  Live  Stock  Exchange 
is  a  corporation.  See  the  American  Live 
Stock  Commission  Co.  V.Chicago  Live  Stock 
Exch.,  143  III.  210.  So  the  St.  Louis  Mer- 
chants' Exchange  is  a  corporation.  Albersr. 
Merchants'  Exch.,  39  Mo.  App.  585  ;  Warren  v. 
Merchants'  Exch.,  52  Mo.  App.  157.  And  the 
New  York  Produce  Exchange,  the  Milwaukee 
Chamber  of  Commerce,  and  the  Toronto 
Corn  Exchange  are  all  incorporated.  Hurst 
v.  New  York  Produce  Exch.,  100  N.  Y.  605; 
State  v.  Chamber  of  Commerce,  20  Wis.  63; 
State  v.  Chamber  of  Commerce,  47  Wis.  670; 
Cannon  v.  Toronto  Corn  Exch.,  e,  Ont.  App. 
268.  See  also  the  title  Stock  and  Produce 
Exchanges. 

2.  See  the  title  Stock  and  Produce  Ex- 
changes. 

Commission  Merchants  and  Brokers. — Sec  the 

titles  F^actors  or  Commission  Merchants; 
Brokers;  Stock  Brokers.  And  see  gener- 
ally the  titles  Contracts;  Agency,  vol.  1, 
p.  930. 

Gambling  Contracts.  —  See  the  titles  Fu- 
tures and  Options. 
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By  Edmund  Randolph  Williams. 
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a.  In  General,  601. 

b.  Power  to  Coficlusively  Declare  a  Nuisance,  602. 

c.  Notice,  604. 

3.  Employment  of  Professional  Aid,  604. 

4.  Establishment  of  Quarantine  and  Erection  of  Hospitals,  606. 

IV.  Liability  of  Board,  607. 
V.  Liability  of  Municipality,  607. 


CROSS-REFERENCES. 


For  matters  of  Procedure,  see  Encyclopedia  of  Pleading  and  Practice,  title 
HEAL  TH  REG  ULA  TIONS. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  ABATEMENT  OF  NUISANCES,  vol.  i,  p.  63  ; 
ADULTERATION,  vol.  i,  p.  738  ;  CONSTITUTIONAL  LAW;  COUNTIES; 
DRAINS  AND  SEWERS;  HEALTH;  HOSPITALS ;  MUNICIPAL  CORPO- 
RATIONS; NUISANCES ;  PHYSICIANS  AND  SURGEONS;  POLICE 
POWER;  PUBLIC  OFFICERS;  QUARANTINE;  TOWNS  AND  TOWN- 
SHIPS. 

I.  Definition. — Persons  or  commissions,  officially  entitled  boards  of  health, 
are  generally  appointed  as  a  subordinate  department  of  the  government, 
charged  with  the  general  supervision  of  the  interests  of  the  health  of  the 
community  or  state,  and  vested  with  power  to  make  regulations  for  pre- 
venting the  spread  of  disease,  to  promote  or  regulate  sanitary  conditions  in 
particular  cases,  and  in  other  ways  to  care  for  the  public  health.  Boards  of 
this  character,  as  established  in  the  United  States,  are  national,  state,  and 
local  boards  for  cities  or  other  subordinate  political  divisions.1 


1.  Boards  of  Health  are  mainly  constituted 
for  the  purpose  of  protecting  and  promoting 
the  health  of  the  inhabitants  of  the  city  or 
village  or  district  where  they  are  organized, 
and  to  accomplish  this  public  purpose  they  are 
generally  invested  with  large  if  not  extremely 
arbitrary  powers,  in  some  respects;  and 
their  proceedings  are  frequently  of  the  most 
summary  character,  although  they  may  impair 
or  destroy  the  rights  and  property  of  individ- 
uals, of.  great  value.  Power  is  usually  con- 
ferred upon  municipal  corporations,  either  by 
charters  or  by  general  statutes  providing  for 


their  corporation,  to  provide  for  the  public 
health  of  the  municipality,  and,  either  ex- 
pressly or  by  implication,  to  pass  ordinances 
or  make  rules  and  regulations  for  the  accom- 
plishment of  this  object.  And  in  various 
states  there  are  also  general  statutes  providing 
for  the  organization  of  a  state  board  of  health, 
and  for  local  boards  of  health  in  cities,  villages, 
and  towns,  and  prescribing  how  they  shall  be 
constituted  and  their  powers  and  duties. 
These  statutes  are  quite  similar  in  the  vari- 
ous states.  G.  W.  Field  in  24  Am.  L.  Rev. 
559- 

Volume  IV. 


Organization. 


BOARDS  OF  HEALTH. 


National  Boards. 


H  Organization — 1.  In  General. — The  preservation  of  the  public  health  is 
a  proper  and  necessary  exercise  of  police  power  of  the  state;  indeed,  this  is 
one  of  the  paramount  objects  of  government,  and  to  prevent  the  spreading  of 
disease,  and  to  perfect  healthful  and  sanitary  conditions  for  the  public,  the 
government  may  undoubtedly  enact  laws  and  create  offices,  commissions, 
or  boards  invested  with  powers  looking  to  that  end.1 

This  power,  belonging  to  the  state,  has  been  universally  granted  to  the 
subordinate  parts  of  the  government. 

Liberal  Construction  in  Favor  of  Boards. — In  determining  the  legality  of  the  exist- 
ence of  such  boards  and  the  validity  of  their  acts,  a  liberal  construction  is 
justified  in  view  of  the  public  good  to  be  accomplished.2 

2.  National  Boards. — The  Congress  of  the  United  States,  by  an  act  passed 
in  1879,  provided  for  a  national  board  of  health  to  prevent  the  spread  of 
contagious  diseases  and  to  examine  the  sanitary  conditions  of  certain  infected 
districts.  This  board  was  not,  however,  invested  with  duties  other  than  to 
examine  into  the  sanitary  conditions,  advise  and  recommend  as  to  a  plan  for 
national  health,  and  to  that  end  cooperate  with  the  authorities  of  the  several 
states.3 

1.  Police  Power. — i  Bl.  Com.  132;  1  Dillon 
Mun.  Corp.,  §  93. 

Whatever  differences  of  opinion  may  exist 
as  to  the  extent  and  boundaries  of  the  police 
power,  and  however  difficult  it  may  be  to  ren- 
der a  satisfactory  definition  of  it,  there  seems 
to  be  no  doubt  that  it  does  extend  to  the  pro- 
tection of  the  lives,  health,  and  property  of 
the  citizen.  Bradley,  J.,  in  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25.  See  the  title  Po- 
lice Power. 

2.  In  Board  of  Health  v.  Hutchinson,  39N.  J. 
Eq.  218,  it  was  held  that  an  injunction  should 
be  allowed  the  board,  although  the  statutory 
requisite  as  to  the  organization  of  boards  of 
health  had  not  been  strictly  complied  with  by 
the  complainants.  But  see  Lozier  v.  Board 
of  Health,  48  N.  J.  L.  452. 

The  New  Jersey  law  of  1880,  and  a  supple- 
ment passed  thereto  in  1885,  relative  to  local 
boards  of  health,  provide  the  number  of  mem- 
bers, how  appointed,  and  term  of  office  of  the 
members  thereof.  In  the  last  case,  where  it 
appeared  that  the  Newark  board  of  health  was 
constituted  by  virtue  of  an  ordinance  in  con- 
formity to  the  above  act,  which  changed  the 
term  of  office,  number  of  members,  and  meth- 
ods of  election  or  appointment,  it  was  held 
that  the  board  constituted  could  not  exercise 
the  powers  intended  to  he  conferred  by  the 
legislature  referred  to. 

In  Smith  v.  Lynch,  29  Ohio  St.  261,  where 
it  appeared  that  an  ordinance  had  been  passed 
establishing  a  board  of  health,  and  the  mem- 
bers thereof  were  duly  appointed,  it  was  held 
that  they  were  such  board  <ir  facto,  and  that 
their  acts  as  such  board,  within  the  sphere  of 
their  office,  were  valid  and  binding,  although 
the  ordinance  establishing  the  board  was  not 
read  three  times,  nor  were  the  yeas  and  nays 
suspending  the  rule  requiring  it  to  be  so  read 
recorded,  as  prescribed  by  law.  Welch,  C. 
J.,  said:  *'  It  is  enough  that  the  office  is  one 
provided  for  by  law,  and  that  the  parties  have 
the  color  of  appointment,  assume  to  be  and 
act  as  such  officers,  and  that  they  arc  accepted 
and  acknowledged  by  tin-  public  as  such  to 
the  exclusion  of  all  others." 


In  Perth  Amboy  Tp.  v.  Smith,  19  N.  J.  L. 
52,  Hornblower,  C.  J.,  declared  for  such  a 
construction  in  "those  cases  where  the  public 
good  imperatively  requires  an  act  to  be  done 
without  delay,  and  where  individuals  have 
rights  ex  debito  justitice  against  the  public  or 
other  individuals  which  would  fail  for  want 
of  a  public  functionary  to  act  in  the  premises." 

Members  of  Board  as  PubUc  Officers. — Under 
a  provision  of  the  constitution  of  California 
(art.  20,  ij  16)  that  when  the  term  of  an  officer 
or  commissioner  is  not  provided  for  in  the 
constitution,  the  term  of  such  officer,  etc., 
may  be  declared,  and  if  not  so  declared,  such 
officer,  etc.,  shall  hold  his  position  during  the 
pleasure  of  the  authority  making  the  appoint- 
ment, it  was  held  that  the  members  of  the 
board  of  health  of  San  Francisco  had  power 
to  appoint  subordinate  officers,  etc.,  and  were 
officers  within  the  provision  of  the  constitu- 
tion.   People  v.  Perry,  79  Cal.  105. 

Records  of  Board  as  Evidence. — In  Buffalo 
Loan,  etc.,  Co.  v.  Knights  Templar,  etc., 
Mut.  Aid  Assoc.,  126  N.  Y.  450,  22  Am.  St. 
Rep.  839,  it  was  held  that  the  records  of  the 
board  of  health  of  a  city,  required  by  police 
regulations  to  be  kept  for  local  and  specific 
purposes,  are  not  public  records  in  such  sense 
as  makes  them  evidence,  in  a  controversy  be- 
tween private  parties,  of  the  facts  recorded. 

Evidence  of  Acts  of  Board. — In  Meeker  v.  Van 
Rensselaer,  15  Wend.  (N.  Y.)  397,  it  was  held 
that  parol  evidence  of  the  acts  of  the  board  of 
health  of  a  city  in  directing  the  abatement  of 
nuisances  is  not  admissible;  ami  that  the  evi- 
dence should  consist  of  written  minutes  of  the 
proceedings  or  written  orders  of  the  board. 
See  also  Van  Wormer  v.  Albany,  iH  Wend. 
(N.  Y.)  169. 

3.  National  Board  of  Health. — See  Act  of 
March  3,  1879,  20  U.  S.  Rev.  Stat.  484,  c.  203. 

By  the  Act  of  June  2,  1K79,  31  U.  S.  Rev.  Stat. 
5,  c.  11,  it  was  provided  that  "the  board  of 
health  shall  make  such  rules  and  regulations  as 
are  authorized  by  the  laws  of  the  United  States 
and  necessary  to  be  observed  by  vessels  at  the 
port  of  departure  and  on  the  voyage  where 
such  vessels  sail  from  any  foreign  port  or 
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3.  State  and  Local  Boards. — The  legislatures  of  the  various  states  have 
almost  universally  made  express  provision  for  the  establishment  of  state 
boards  of  health,  charged  with  the  general  supervision  of  the  sanitary  con- 
dition of  the  state,  whose  duties  are  to  examine  into  existing  conditions, 
gather  vital  statistics,  advise  legislation,  and  make  rules  and  regulations  to 
prevent  disease  and  promote  the  public  health.1 

To  Municipal  and  Local  Boards,  however,  are  given  more  specific  powers  and 
executive  duties,  to  provide  for  the  health  of  the  respective  communities.2 


place  at  which  contagious  or  infectious  disease 
exists,  to  any  port  or  place  in  the  United 
States,  to  secure  the  best  sanitary  condition 
of  such  vessel,  her  cargo,  passengers  and  crew, 
and  when  said  rules  and  regulations  have  been 
approved  by  the  President,  they  shall  be  pub- 
lished and  communicated  to,  and  enforced  by, 
the  consular  officers  of  the  United  States." 

Expenses  of  Board. — The  national  board  of 
health  has  no  authority  to  incur  any  liability 
upon  the  part  of  the  government  for  salaries 
or  other  expenses  in  excess  of  the  amounts 
appropriated  by  Congress  for  such  purposes. 
Dunwoody  v.  U.  S.,  143  U.  S.  578. 

1.  State  Boards. — The  statutes  of  the  several 
states  must  be  consulted  for  an  examination 
of  the  health  laws.  But  as  excellent  models 
of  such  legislation  the  laws  in  the  following 
states,  with  the  judicial  decisions  relating 
thereto,  may  be  cited  with  advantage. 

Massachusetts. — The  following  adjudications 
upon  the  carefully  drawn  and  comprehensive 
acts  relating  to  boards  of  health  may  be  of 
assistance  to  practitioners  in  other  jurisdic- 
tions. 

As  to  the  sufficiency  of  the  organization  of 
the  board,  see  Taunton  v.  Taylor,  1 16  Mass.  254. 

It  has  been  held  that  the  Mass.  Stat.  1882,  c. 
181,  providing  for  placing  neglected  children 
under  fourteen  years  of  age  in  charge  of  the 
state  board  of  health,  lunacy,  and  charity,  is 
not  a  penal  statute,  and  not  contrary  to  the 
Bill  of  Rights.  Farnham  v.  Pierce,  141  Mass. 
203,  55  Am.  Rep.  452. 

Under  Stat,  of  1871,  c.  167,  §  2  ;  Pub.  Stat.,  c. 
80,  (j  93,  a  person  aggrieved  by  the  order  of  a 
board  of  health  has  a  right  of  appeal  to  a  jury. 
Sawyer  v.  State  Board  of  Health,  125  Mass. 
182;  Com.  v.  Young,  135  Mass.  526;  Winthrop 
v.  Farrar,  11  Allen  (Mass.)  398.  The  order 
can  be  revised  only  in  the  mode  pointed  out 
by  statute,  and  the  defendant  in  an  equitable 
suit  brought  by  the  board  to  restrain  the 
exercise  of  an  offensive  trade  cannot  show  that 
his  trade  is  not  a  nuisance.  Taunton  v. 
Taylor,  116  Mass.  254. 

Under  Pub.  Stat.,  C.  80,  §  28,  the  board 
may  act  by  a  committee  in  abating  a  nuisance. 
Grace  v.  Board  of  Health,  135  Mass.  490. 

Michigan. — Comp.  Laws  Michigan,  §  1702, 
permits  the  destruction  of  certain  nuisances 
by  the  board  of  health  of  the  township.  Sec- 
tion 1740  provides  who  shall  constitute  the 
board  in  a  city.  It  was  held  that  where  the 
city  charter  provides  for  the  board,  these  pro- 
visions cannot  apply.  Shepard  v.  People,  40 
Mich.  487. 

New  York.— Chap.  270,  Laws  1885  (N.  Y.), 
repealing  all  acts  inconsistent  therewith,  and 
requiring  the  common  council  of  every  city 


and  the  trustees  of  every  incorporated  village 
in  the  state,  with  certain  specified  exceptions, 
in  which  there  was  not  then  a  board  of  health 
to  appoint  such  a  board  for  such  city  or  vil- 
lage once  in  each  year,  repeals  the  provision 
in  the  charter  of  a  village  making  the  board  of 
trustees  the  board  of  health  of  such  village. 
The  exceptions  intended  refer  to  villages  in 
which  there  were  boards  constituted  as  sepa- 
rate bodies  from  the  board  of  trustees.  And 
when  the  board  of  trustees  of  a  village  fails  to 
appoint  a  board  of  health  as  required  by  the 
act  of  1885,  any  citizen  and  taxpayer  of  said 
village  may  institute  proceedings  to  compel 
them  to  do  so  by  mandamus.  People  v.  Daley, 
37  Hun  (N.  Y.)  461. 

In  all  actions  against  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York,  in 
which  any  action,  order,  regulation,  ordi- 
nance, or  proceeding  of  the  board  of  health 
shall  be  called  in  question,  the  board  of  health 
shall  be  a  necessary  party.  Bell  v.  New  York, 
53  How.  Pr.  (N.  Y.  Supreme  Ct.)  334. 

Formerly  the  board  of  health  had  not  the 
capacity  to  sue  or  to  be  sued,  nor  the  power 
to  purchase  and  hold  real  estate  for  a  hospital. 
People  v.  Monroe  County,  18  Barb.  (N.  Y.) 
567.  This  is  not  so  under  the  present  law  as 
cited  above. 

Under  the  Laws  of  1885,  c.  270,  §  2,  the 
county  judge  may  exercise  his  discretion  in 
filling  a  vacancy  in  the  board  of  health  of  ?. 
village  without  delay.  In  re  Board  of  Health 
(Supreme  Ct.),  19  N.  Y.  Supp.  131. 

New  Jersey. — As  to  the  several  acts  in  New 
Jersey,  see  Lozier  v.  Board  of  Health,  48  N.  J. 
L.  453. 

Washington. — In  State  v.  Seavey,  7  Wash. 
562,  it  was  held  that  inasmuch  as  the  execu- 
tive officer  of  the  board,  to  be  appointed  by 
the  board,  had  no  prescribed  term  of  office 
under  the  statute  authorizing  his  appoint- 
ment, it  was  evidently  contemplated  that  his 
appointment  and  removal  should  be  at  the 
pleasure  of  the  board. 

2.  Legislature  cannot  Divest  Itself  of  This  Pow- 
er.— The  power  to  regulate  all  matters  affecting 
health  being  most  essential  to  the  well-being 
of  the  community,  the  legislature  cannot,  by 
any  contract,  divest  itself  of  the  right  to 
exercise  it.  Hence,  where  a  company  was 
chartered  with  the  exclusive  right  to  have 
all  stock  landed  at  its  stock  landing  place 
and  slaughtered  at  its  slaughterhouse,  the 
articles  of  a  subsequent  constitution  of  the 
state,  vesting  in  the  local  authorities  the  right 
to  regulate  slaughtering,  and  forbidding  any 
monopoly  of  the  business,  and  certain  ordi- 
nances of  New  Orleans  made  in  pursuance  of 
the  constitution,  were  held  valid,  because  the 
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Sanitary  Districts. — Besides  the  powers  of  the  legislature  to  create  state  boards 
for  the  preservation  of  the  public  health,  and  to  confer  upon  cities  and  towns 
authority  to  make  rules  and  regulations  for  the  protection  of  the  health  of 
their  respective  communities,  the  legislature  has  a  well-recognized  power  to 
create  separate  corporations  within  any  of  the  political  subdivisions  or  com- 
posed of  several,  as  sanitary  districts,  with  enlarged  powers  to  secure  the 
public  health.1 

The  existence  of  both  state  boards  and  boards  of  subordinate  political 
divisions  is  frequently  the  case,  and  the  enactment  of  a  law  creating  one  does 
not  necessarily  repeal  the  act  by  virtue  of  which  the  others  exist,  but  the 
acts  should  be  construed  together.2 

III.  Extent  and  Limitations  of  Powers — 1.  Enactment  of  Laws  and  Ordi- 
nances.— The  legislature  may,  in  the  exercise  of  its  constitutional  authority,  con- 
fer upon  boards  of  health  of  cities  and  towns  the  power  to  enact  rules  and 
ordinances  for  the  promotion  of  the  public  health  and  the  abatement  and 
prevention  of  nuisances,  which  shall  have  the  force  of  law  within  the  com- 
munities over  which  the  jurisdiction  of  the  respective  boards  extends.3 


contract  whose  obligation  they  impaired  was 
one  which  the  legislature  had  no  power  to 
make.  Butchers'  Union  Slaughter- 1  louse, 
etc.,  Co.  v.  Crescent  City  Live-Stock  Land- 
ing, etc.,  Co.,  in  U.  S.  746. 

No  charter  can  confer  an  irrepealable  right 
to  continue  a  practice  injurious  to  the  public 
health.  Northwestern  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659. 

1.  Sanitary  Districts — California. — Dean  v. 
Davis,  51  Cal.  406. 

Illinois. — Wilson  v.  Sanitary  Dist.,  133  111. 
443- 

Indiana. — Anderson  v.  Kerns  Draining  Co., 
14  Ind.  199,  77  Am.  Dec.  63;  O'Reiley  v. 
Kankakee  Valley  Draining  Co.,  32  Ind.  169. 

New  York. — People  v.  Draper,  15  N.  Y. 
532;  Metropolitan  Board  of  Health  v.  Heister, 
37  N.  Y.  661  ;  Woodruff  v.  Fisher,  17  Barb. 
<N.  Y.)  224;  Ilartwell  v.  Armstrong,  19 
Barb.  (N.  Y.)  166. 

Ohio. — Reeves  v.  Wood  County,  8  Ohio  St. 
333'.  Sessions  v.  Crunkilton,  20  Ohio  St.  349. 

Wisconsin. — Donnelly  v.  Decker,  58  Wis. 
461,  46  Am.  Rep.  637;  State  v.  Stewart,  74 
Wis.  620. 

As  was  said  by  Scholfield,  J.,  in  Wilson  v. 
Sanitary  Dist.,  133  111.  466:  "If  the  general 
assembly  may  vest  the  power  in  cities,  towns, 
and  villages,  and  may  also  create  a  corpora- 
tion In  the  county  and  invest  it  with  the  power, 
it  would  seem  to  inevitably  follow  that  it  may 
create  a  corporation  including  both  city  and 
county,  and  invest  it  with  the  power.  It  must 
be  evident  that  often,  to  rentier  the  exercise  of 
such  power  by  cities  effective,  it  would  have 
to  be  exercised  over  large  rural  districts  adja- 
cent to  cities,  as  in  the  case  of  large  mala- 
rious swamps  lying  within  the  vicinity  of 
Cities.  *  *  *  In  such  cases  the  prese  vat'on  of 
health  in  the  city  would  require  thai  munici- 
pal authority  should  be  exercised  beyond  the 
city  limits." 

2.  See  Forbes  t.  Board  of  Health,  27  Fla. 
189,  26  Am.  St.  Rep.  63;  Board  of  Health  v. 
Cease  (Supreme  Ct.)  6  N.  Y.  Supp.  790; 
Ctpt  Breton  County  v.  McKay,  i8Can.  Supp. 
Ct.  639. 


The  health  laws  may  bring  within  the  recog- 
nizance of  their  constituted  boards  offenses 
prohibited  by  the  town  ordinances,  because 
they  injure  the  public  health,  yet  they  are 
not  necessarily  antagonistic  to  the  exercise 
by  the  municipality  of  power  to  regulate  and 
repress  noxious  and  offensive  creations,  within 
the  statute.  Nicoulin  v.  Lowery,  49  N.  J.  L. 
391- 

3.  Power  to  Make  Regulations  and  Ordinances. 

— Dill.  Mun.  Corp.,  §  308. 

United  Stales. — Slaughter-House  Cases,  16 
Wall.  (U.  S.)  36. 

Alabama. —  Livingston  v.  Pippin,  31  Ala. 
542- 

Connecticut. — State  v.  Tryon,  39  Conn.  1S3. 

Illinois. — Roberts  -'.  Ogle,  30  111.  459,  83 
Am.  Dec.  201  ;  Covington  v.  East  St.  Louis, 
78  111.  548. 

Iowa. — Des  Moines  Gas  Co.  v.  Des  Moines, 
44  Iowa  505,  24  Am.  Rep.  756. 

Maryland. — Harrison  v.  Baltimore,  1  Gill 
(Md.)  264. 

Massachusetts. — Salem  -•.  Eastern  R.  Co., 
98  Mass.  431,96  Am.  Dec.  650;  Dingley  v. 
Boston,  100  Mass.  544. 

Michigan. — Wreford  v.  People,  14  Mich.  41. 

Missouri.  —  Metcalf  v.  St.  Louis,  ti  Mo. 
102;  St.  Louis  v.  Boffinger,  19  Mo.  13. 

New  Hampshire. — State  7'.  Clark,  28  N.  H. 
176,  61  Am.  Dec.  6ti. 

New  fork. — McDermott  V.  Board  of  Po- 
lice, 25  Barb.  (N.  Y.)  635;  Gregory  v.  New 
York,  40  N.  Y.273;  People  v.  Justices,  7  Hun 
(N.  Y.)  214;  People  v.  Board  of  Health,  71 
Hun  (N.  Y.)  84;  Metropolitan  Board  of 
Health  v.  Heister,  37  N.  Y.  661;  Health  De- 
partment V,  Knoll,  70  N.  Y.  530;  Polinsky  ;■. 
People,  73  N.  Y.  65. 

The  constitution  of  California,  art.  ir,  i> 
14,  expressly  provides  that  cities  and  towns 
may  pass  and  enforce  within  the  limits  such 
local  police,  sanitary ,  and  other  regulations  as 
do  not  conflict  with  general  laws. 

By  a  Pennsylvania  act  of  June  30,  18851 
Pa.  P.  L.  250,  the  bOArdl  of  health  of  cities 
of  the  first  class  were  authorized  to  make  and 
promulgate  suitable  rules  and  regulations  for 
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These  powers  have  been  universally  granted  to  municipal  corporations 
in  both  England1  and  the  United  States.2 

implied  Power. — The  authority  to  make  rules  and  ordinances  to  preserve  the 
health  and  to  prevent  and  remove  nuisances  is  usually  conferred  by  the  sov- 
ereign power  on  municipalities,  in  express  terms;  but  irrespective  of  any 
express  provision,  as  the  preservation  of  the  health  and  safety  of  the  inhabi- 
tants is  one  of  the  chief  ends  of  local  government,  the  power  to  pass  reason- 
able laws  and  ordinances  to  effect  this  is  allowed  as  an  implied  power.  And 
in  the  exercise  of  this  authority  a  municipal  corporation  may  enact  ordinances 
creating  boards  of  health,  and  to  provide  for  the  abatement  and  suppression 
of  whatever  may  prove  deleterious  to  the  public  health.3 

Must  be  Confined  to  Sanitary  and  Police  Regulations. — The  legislative  powers  SO  con- 
ferred must  be  confined  to  sanitary  and  police  regulations ;  they  cannot 
authorize  the  prohibition  of  a  lawful  business  not  offensive  as  a  nuisance.4 

Must  Not  Be  Inconsistent  with  Constitution  and  Laws  of  State. — And  of  course  such  rules 
and  ordinances  must  conform  to  the  constitution  and  laws  of  the  state,  and 
be  not  inconsistent  therewith,5  and  must  be  reasonable,  not  interfering  with 
the  liberty,  property,  and  business  of  the  citizen  more  than  is  requisite  to 
secure  the  lawful  and  proper  object  in  view.6 

Quarantine  Officers. — Such  regulations  must  not  conflict  with  powers  conferred 
upon  quarantine  officers.'5' 


the  construction  of  house  drainage,  and  the  dis- 
regard of  such  rules  was  made  a  misdemeanor 
punishable  with  fine  and  imprisonment.  In 
the  case  of  Com.  v.  Lambrecht,  decided  in 
the  Quarter  Sessions  for  Philadelphia  County 
(not  reported),  May  6,  1887,  the  constitution- 
ality of  this  act  was  called  in  question.  The 
defendant  was  indicted  for  violating  the  pro- 
visions of  the  act,  and  demurred  to  the  in- 
dictment on  the  ground  that  the  act  was 
unconstitutional,  because  it  delegated  the  law- 
making power  to  a  department  of  the  munici- 
pality.   But  the  act  was  sustained. 

In  McNall  v.  Kales,  61  Hun  (N.  Y.)  231, 
where  a  board  of  health  was  clothed  with 
power  to  fix  a  definite  amount  as  a  penalty, 
within  the  limitation  prescribed ,  but  the 
board  failed  to  do  so,  it  was  held  that  no  pen- 
alty could  be  imposed  and  none  collected. 

1.  In  England.— See  Public  Health  Act  of 
1875.  38  and  39  Vict.,  c.  55. 

2.  Baker  v.  Boston,  12  Pick.  (Mass.)  184,  22 
Am.  Dec.  421 ;  Dingley  v.  Boston,  100  Mass. 
544;  Hart  v.  Albany.  3  Paige  (N.  Y.)  381. 

3.  Boehm  v.  Baltimore,  61  Md.  259;  First 
Municipality  v.  Blineau,  3  La.  Ann.  689; 
Kennedy  v.  Phelps,  10  La.  Ann.  227;  Vionet 
v.  First  Municipality,  4  La.  Ann.  42;  Baker 
v.  Boston,  12  Pick.  (Mass.)  193,  22  Am.  Dec. 
421. 

4.  St.  Paul  v.  Laidler,  2  Minn.  190;  St.  Paul 
v.  Colter,  12  Minn.  41,  90  Am.  Dec.  278; 
Baltimore  v,  Radecke,  49  Md.  228. 

6.  In  Metropolitan  Board  of  Health  v. 
Schmades,  3  Daly  (N.  Y. )  282,  it  was  held  that 
the  legislature  having  regulated  the  standard 
of  petroleum,  etc.,  and  the  mode  of  storage 
thereof,  it  was  not  competent  for  a  board  of 
health  to  impose  further  restriction. 

6.  Must  Be  Reasonable. — Com.  v.  Patch,  97 
Mass.  221. 

In  State  v.  Holcomb,  68  Iowa  107,  56  Am. 
Rep.  853,   it   was  held   that  a  regulation 


adopted  by  the  board  of  health,  and  enforced 
by  an  ordinance  providing  a  penalty  for  its 
violation,  prohibiting  hogpens,  except  for 
purposes  of  commerce,  in  a  city  of  fifteen 
thousand  inhabitants,  was  reasonable. 

Discretion. — In  People  v.  Board  of  Health, 
33  Barb.  (N.  Y.)  344,  it  was  held  that  where 
the  legislature  has  authorized  a  board  of 
health  to  legislate  upon  certain  subjects,  the 
power  conferred  necessarily  involves  the  ex- 
ercise of  discretion,  and  no  court  can  review 
the  acts  of  the  board  in  respect  to  matters 
within  its  jurisdiction. 

Requiring  Permit  from  Board. — An  order  of  a 
board  of  health  prohibiting  the  employment 
of  keeping  swine  in  a  town  was  not  invalidated 
by  the  qualification  "  without  a  permit  in 
writing  first  procured  from  the  board  of 
health."    Quincy  v.  Kennard,  151  Mass.  563. 

Constitutionality  of  Power  to  License  Persona 
to  Practice  Medicine — Judicial  Powers. — In  State 
v.  Hathaway,  115  Mo.  36,  it  was  held  that  an 
act  vesting  the  board  of  health  with  power  to 
examine  not  only  into  the  literary  and  tech- 
nical acquirements  of  an  applicant  for  a  cer- 
tificate to  practice  medicine,  but  also  into  his 
moral  character,  did  not  confer  on  the  board 
judicial  power  within  the  meaning  of  the  con- 
stitutional provision  that  judicial  power  can 
be  exercised  only  by  the  courts  of  the  state. 
Under  a  statute  regulating  the  practice  of 
medicine  and  surgery,  an  applicant  for  leave 
to  practice,  who  has  a  diploma,  must  furnish 
the  state  board  of  health  satisfactory  evidence 
that  it  was  granted  by  some  legally  chartered 
institution  in  good  standing.  It  was  held 
that  the  granting  of  leave  by  the  board  is  dis- 
cretionary, and  will  not  be  enforced  by  man 
damns.  State  v.  Gregory, 83  Mo.  123,  53  Am. 
Rep.  565. 

7.  People  v  Roff,  3  Park.  Cr.  Rep.  (N.  Y. 
Supreme  Ct.)  216.  See  the  title  Quaran- 
tine. 
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Publication  of  Regulation. — In  order  to  give  full  effect  to  the  regulation  of  a 
board  of  health,  and  to  enforce  conviction  as  for  misdemeanor  for  the  infrac- 
tion thereof,  it  should  be  duly  published.1 

2.  Abatement  of  Nuisances — a.  In  General. — No  doubt  exists  as  to  the 
power  of  a  municipality  to  abate  such  nuisances  as  are  declared  by  statute 
to  be  nuisances  or  as  were  such  by  the  common  law,  whether  such  powers  are 
expressly  conferred  by  the  legislature  or  not ;  and  the  power  of  abatement 
may  be  properly  delegated  to  its  officers  or  boards,  who  may  cause  the 
nuisance  or  its  source  to  be  removed.2 

Summary  Action — Notice. — The  boards  charged  with  the  preservation  of  the 
public  health  are  invested,  and  necessarily  so,  with  large  powers  in  the 
abatement  of  nuisances,  and  to  act  promptly  in  the  discharge  of  their  duty 
in  all  cases  where  the  existence  of  a  nuisance  is  established  by  competent 
evidence,  upon  notice  to  show  cause  why  it  should  not  be  abated.  The 
summary  action  upon  notice  by  the  boards  in  the  abatement  of  a  nuisance 
does  not  contravene  the  constitutional  rights  of  private  property,  but  is  a 
necessary  exercise  of  police  power.3 

Specifying  Manner  of  Abatement. — It  has  been  held,  however,  that  an  order  of  a 
board  directing  the  removal  of  a  nuisance  in  a  specific  manner  is  void.4 


1.  Reed  v.  People,  i  Park.  Cr.  Rep.  (N.  Y. 
Supreme  Ct.)  481. 

2.  Abatement  of  Nuisances. —  Kennedy  v. 
Phelps,  10  La.  Ann.  227.  It  is  not  only  the 
right  but  it  is  the  duty  of  a  city  government, 
so  far  as  they  may  be  able,  to  remove  every 
nuisance  which  may  endanger  the  health 
of  the  citizens.  Baker  v.  Boston,  12  Pick. 
(Mass.)  184,  22  Am.  Dec.  421.  See  the  titles 
Abatement  of  Nuisances,  vol.  1,  p.  63; 
Municipal  Corporations. 

Interference  with  Private  Rights. —  Police  reg- 
ulations to  direct  the  use  of  private  property, 
so  as  to  prevent  its  proving  pernicious  to  the 
citizens  at  large,  are  not  void,  although  they 
may  in  some  measure  interfere  with  private 
rights  without  providing  for  compensation. 
Vanderbilt  v.  Adams,  7  Cow.  (N.  Y.)  349; 
Stuyvesant  v.  New  York,  7  Cow.  (N.  Y.)  588, 
note.  The  abatement  of  a  nuisance  is  not 
the  appropriation  of  property  to  public  use, 
without  the  judgment  of  one's  peers.  It  is  the 
suppression  of  a  thing  declared  to  be  illegal 
by  the  law  of  the  land,  and  which  may  be 
destroyed  by  any  citizen,  if  done  in  such  a 
manner  as  to  invade  no  law  of  property,  or 
for  the  preservation  of  the  peace.  Weil  v. 
Schultz,  33  How.  Pr.  (N.  Y.  C.  PI.)  7. 

Due  Process  of  Law. —  Laws  authorizing 
boards  of  health  to  receive  complaints  con- 
cerning nuisances,  to  enter  and  examine 
premises  on  which  nuisances  are  believed  to 
exist,  and  '-mpowering  them  to  suppress  nui- 
sances, is  nol  unconstitutional,  as  depriving 
persons  of  property  without  process  of  law. 
New  York  Cent.,  etc.,  R.  Co.  v.  Board  of 
Health,  58  1 1  nr.  (N.  Y.)  595. 

Assessments  for  Removal  of  Nuisances. — When, 
by  the  procurement  of  the  hoard  of  health, 
certain  nuisances  were  removed  for  the  pub- 
lic good,  and  there  was  not  a  sufficient  ap- 
propriation to  pay  for  the  work  done  under 
the  contract,  assessments  were  made  on  the 
property,  and  about  one  half  thereof  were 
paid  into  the  city  treasury.  It  was  held  that 
in  equity  the  money  belonged  to  the  contract 


or,  and  that  he  had  the  right  to  recover  the 
same  from  the  city  on  the  ground  that  the 
money  was  received  for  his  use.  Parker  v. 
Philadelphia,  92  Pa.  St.  401. 

Order  should  Specify  the  Nuisance. — The  or- 
der of  the  board  should  specify  the  nuisance 
complained  of,  and  the  extent  of  the  abate- 
ment required.  Rogers  v.  Barker,  31  Barb. 
(N.  Y.)  447. 

Nuisance  Affecting  the  Health  of  Persona  in 
Another  Township  Only. — In  Board  of  Health 
v .  Lederer,  52  N.  J.  Eq.  675,  it  was  held  that 
the  board  of  health  of  a  township  may  abate  a 
nuisance  therein  though  it  affects  the  health  of 
persons  in  another  township  only.  See  Gould 
v.  Rochester,  105  N.  Y.  46,  reversing  $<)  Hun 
(N.  Y.)  79;  Bell  v.  Rochester  (Supreme  Ct.), 
11  N.  Y.  Supp.  305. 

3.  Weil  v.  Schultz,  33  How.  Pr.  (N.  Y. 
C.  PI.)  7;  Westheimer  v.  Schultz,  33  How.  Pr. 
(N.  Y.  Super.  Ct.)  11;  Van  Wormer  v.  Al- 
bany, 15  Wend.  (N.  Y.)2fi2;  People  v.  Board 
of  Health,  33  Barb.  (N.  Y.)  345;  Kennedy  v. 
Board  of  Health,  2  Pa.  St.  366;  Philadelphia 
v.  Provident  L.,  etc.,  Co.,  132  Pa.  St.  224. 

4.  Board  Directing  Removal  In  Specific  Manner. 
—  Watuppa  Reservoir  Co.  7'.  Mackenzie,  132 
Mass.  71. 

In  Salem  v.  Eastern  R.  Co.,  98  Mass.  431, 
96  Am.  Dec.  650,  it  was  held  that  an  order  of 
a  board  of  health,  under  Massachusetts  Gen. 
Stat.,  c.  26,  $  8,  for  removing  a  nuisance,  need 
not  prescribe  a  mode  for  the  removal,  and  if 
it  does  prescribe  a  mode  the  owner  or  oc- 
cupant of  the  property  on  which  the  nuisance 
is  found  is  not  restricted  thereto. 

In  Philadelphia  v.  Provident  L.,  etc.,  Co., 
132  Pa.  St.  2^4,  it  was  held  that  a  board  of 
health  empowered  to  remove  the  cnuse  of  all 
nuisances  that  now  exist  or  may  hereafter  be 
created  exceeded  its  power  in  ordering  privies 
to  be  replaced  by  water  closets,  as  the  abate 
mcnt  of  the  nuisance  is  accomplished  by  the 
clenning  of  the  privy  vaults. 

Km  in  Health  Department  v.  l.alor,  38 

Hun  (N.  Y.)  542,  as  the  statute  gave  to  the 
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General  Order  for  Removal. — A  board  cannot  assume,  in  advance,  that  certain 
things  are  or  will  become  nuisances  or  dangerous  to  public  health,  and  bind 
the  municipality  by  a  contract  for  the  removal  of  the  same.1 

Exceeding  Powers — Injunction. — The  board  and  its  officers  may  very  properly  be 
enjoined  from  doing  acts  which  are  ultra  vires  or  constitute  an  unwarranted 
invasion  of  individual  rights.2  And  when  the  board,  having  no  authority  to 
do  so,  attempts  by  an  ordinance  to  abate  as  a  nuisance  that  which  is  not  a 
nuisance  at  common  law,  its  proceedings  may  be  enjoined.3 

A  strong  abuse,  however,  of  the  authority  to  prevent  nuisances  should  be 
shown  to  induce  the  court  to  interfere  with  its  exercise.4 

b.  Power  to  Conclusively  Declare  a  Nuisance — General  Rule. — The 
abatement  of  those  things  that  were  considered  nuisances  at  common  law  is 
not  in  violation  of  the  constitution  as  depriving  persons  of  property  without 
"  due  process  of  law,"  for  the  summary  abatement  of  nuisances  is  due  process 
of  law.5  But  municipal  corporations  cannot  lawfully  declare  that  to  be  a  nui- 
sance which  was  not  per  se  a  nuisance  at  common  law,  and  consequently  their 
actions  cannot  be  considered  conclusive  as  against  a  party  adversely  inter- 
ested.6 Much  less  can  this  power  be  exercised  by  the  administrative  or 
executive  boards  of  these  corporations.7 


New  York  City  board  of  health  power  to 
direct  the  manner  in  which  the  drainage  of 
buildings  shall  be  carried  out,  it  was  held  that 
an  injunction  would  lie  to  restrain  one  from 
disobeying  the  order  of  the  board  on  the 
ground  that  its  plan  was  unnecessarily  expen- 
sive and  not  absolutely  necessary  for  the  public 
health.  In  this  case  the  board  of  health  had 
ordered  special  arrangements  for  sewer  con- 
nections. 

Designating  Place  of  Deposit. — In  Courter  v. 
Board  of  Health,  54  N.  J.  L.  325,  it  was  held 
that  under  an  act  creating  a  board  of  health 
and  conferring  authority  upon  it  to  regulate 
the  cleansing  of  cesspools  and  privies  and  to 
control  the  disposition  of  the  contents,  the 
power  to  designate  a  place  for  the  deposit  of 
night  soil,  although  not  given  to  the  board  in 
express  terms,  was  necessarily  incident  to  its 
general  jurisdiction  over  such  matters. 

1.  So  in  Gregory  v.  New  York,  40  N.  Y. 
273,  it  was  held  that  the  board  of  health  of 
New  York  could  not  assume  that  sinks  and 
privies  were  or  would  become  nuisances,  and 
bind  the  city  by  a  contract  for  the  removal  of 
their  contents. 

2.  Ultra  Vires  Acts — Injunction. — Seguine  v. 
Schultz,  31  How.  Pr.  (N.  Y.  Supreme  Ct.) 
398;  Buffalo  v.  Babcock,  56  N.  Y.  268;  Yates 
v.  Milwaukee,  10  Wall.  (U.  S.)  497. 

An  exercise  of  power  which  is  clearly  un- 
lawful and  has  no  great  public  necessity  to 
excuse  it  will  be  restrained,  however  praise- 
worthy the  motive.  Eddy  v.  Board  of  Health, 
10  Phila.  (Pa. )  94. 

3.  Schuster  v.  Metropolitan  Board  of  Health,' 
49  Barb.  (N.  Y.)  450. 

4.  Milne  v.  Davidson,  5  Martin  N.  S.  (La.) 
410,  16  Am.  Dec.  189;  Kennedy  v.  Phelps,  10 
La.  Ann.  227  ;  Ferguson  v.  Selma,  43  Ala.  398  ; 
Upjohn  v.  Board  of  Health,  46  Mich.  542. 

6.  Coe  v.  Schultz,  47  Barb.  (N.  Y.)  64. 
See  the  titles  Abatement  of  Nuisances, 
vol.  1,  p.  63;  Nuisances. 

6.  Chicago,  etc.,  R.  Co.  v.  Joliet,  79  111. 
25;  Darst  v.  People,  51  111.  286,  2  Am.  Rep. 


301;  Ward  v.  Little  Rock,  41  Ark.  526,  48 
Am.  Rep.  46;  State  v.  Jersey  City,  29  N.  J. 
L.  170;  Pieri  v.  Shieldsboro,  42  Miss.  493; 
Wreford  v.  People,  14  Mich.  41 ;  Miller  v. 
Burch,,32  Tex.  208,  5  Am.  Rep.  242.  See  the 
title  Municipal  Corporations.  See  also 
Underwood  v.  Green,  42  N.  Y.  140. 

7.  Power  of  Board  to  Conclusively  Declare  a 
Nuisance. — Hutton  v.  Camden,  39  N.  J.  L. 
122;  State  v.  Cadwalader,  36  N.  J.  L.  283; 
Underwood  v.  Green,  42  N.  Y.  140;  Coe  v. 
Schultz,  47  Barb.  (N.  Y.)  64;  Hoffman  v. 
Schultz,  31  How.  Pr.  (N.  Y.  Supreme  Ct.) 
385 ;  Schuster  v.  Metropolitan  Board  of 
Health,  49  Barb.  (N.  Y.)  450;  Clark  v. 
Syracuse,  13  Barb.  (N.  Y.)  32.  The  deter- 
mination of  a  board  of  health  acting  under 
New  York  Laws  of  1885,  c.  270,  that  a  nui- 
sance exists,  is  not  final  and  conclusive  upon 
the  owner  of  the  premises  upon  which  it  is 
alleged  to  exist.  People  v.  Board  of  Health, 
140  N.  Y.  1,  37  Am.  St.  Rep.  522. 

A  board  of  health  has  not  power  to  assume 
in  advance  that  all  the  sinks  and  privies  are  or 
will  become  nuisances  and  dangerous  to  the 
public  health,  and  cause  them  to  be  removed. 
Gregory  v.  New  York,  40  N.  Y.  273. 

Statement  of  Reasons. — In  People  v.  Board 
of  Health,  140  N.  Y.  1,  37  Am.  St.  Rep.  522, 
Earl,  J.,  clearly  sets  forth  the  law  in  this  mat- 
ter; he  says,  as  to  the  validity  of  acts  confer- 
ring power  on  boards  of  health  to  abate  and 
condemn  nuisances:  "  The  question  may  be 
asked,  how  can  these  provisions  conferring 
powers  upon  boards  of  health  to  interfere  with 
and  destroy  property  and  to  impose  penalties 
and  create  crimes,  stand  with  the  constitution 
securing  to  every  person  due  process  of  law 
before  his  property  or  personal  rights  or  lib- 
erty can  be  interfered  with?  The  answer 
must  be  that  they  could  not  stand  if  we  were 
obliged  to  hold  that  the  acts  referred  to  made 
the  determinations  of  the  board  of  health  as 
to  the  existence  of  nuisances  final  and  conclu- 
sive upon  the  owners  of  the  premises  whereon 
they  are  alleged  to  exist.  Before  such  a  final 
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When  Matter  Not  Necessarily  Nuisance — Power  to  Abate. — So  a  board  of  health  can- 
not absolutely  prohibit  the  carrying  on  of  a  lawful  business  not  necessarily 
a  nuisance,  and  which  may  be  conducted  without  injury  or  danger  to  the 
public  health.1  And  it  has  been  held  that  a  board  cannot  order  a  milldam 
which  has  been  used  for  a  long  time  to  be  removed  as  a  public  nuisance,  without 
a  trial  by  jury.2 

Quasi-judicial  Power — Presumption. — As  a  learned  author  says,  however,  "though 
they  cannot  be  vested  with  authority  to  decide  finally  upon  one's  right  to 
property,  where  they  proceed  to  interfere  with  it  as  constituting  a  danger  to 
health,  yet  they  are  vested  with  quasi-')\xdic\d\  power  to  decide  upon  what 
constitutes  a  nuisance,  and  all  presumptions  favor  their  action."3 

Under  a  Pennsylvania  Statute  a  board  of  health  was  adjudged  to  have  final 
jurisdiction  in  determining  the  fact  of  the  nuisance  which  it  ordered  to  be 
removed.4 


and  conclusive  determination  could  be  made, 
resulting  in  the  destruction  of  property,  the 
imposition  of  penalties  and  criminal  punish- 
ments, the  party  proceeded  against  must  have  a 
hearing,  not  as  matter  of  favor,  but  as  matter 
of  right,  and  the  right  to  a  hearing  must  be 
found  in  the  acts.  *  *  *  If  the  decisions  of 
these  boards  were  final  and  conclusive,  even 
after  a  hearing,  the  citizen  would  in  many 
cases  hold  his  property  subject  to  the  judg- 
ments of  men  holding  ephemeral  positions  in 
municipal  bodies  and  boards  of  health,  fre- 
quently uneducated  and  generally  unfitted  to 
discharge  grave  judicial  functions.  Boards 
of  health  under  the  acts  referred  to  cannot,  as 
to  any  existing  state  of  facts,  by  their  deter- 
mination, makethat  a  nuisance  which  is  not  in 
fact  a  nuisance.  They  have  no  jurisdiction  to 
make  any  order  or  ordinance  abating  an  alleged 
nuisance  unless  there  be  in  fact  a  nuisance. 
It  is  the  actual  existence  of  a  nuisance  which 
gives  them  jurisdiction  to  act.  Their  acts  de- 
claring nuisances  may  be  presumptively  valid 
until  questioned  or  assailed,  for  the  same  rea- 
sons which  give  presumptive  legality  to  the 
acts  of  official  persons  under  the  maxim, 
pmnia  pnrxumuntur  legitime  facta  donee  pro- 
!>etur  in  eontrarium ."  See  also  the  observa- 
tions of  Sunderland,  J.,  in  Cot  v.  Schultz,  47 
Barb.  (N.  Y.)  64. 

Conclusiveness  In  Orantlng  License. — Under 
an  act  prohibiting  the  erection  of  stables  in  a 
city  without  a  license  of  the  hoard  of  health, 
it  was  held  that  the  determination  of  the  nat- 
ural and  probable  effect  of  such  erection  is  a 
question  for  the  board  of  health,  the  de- 
cision of  which,  in  granting  a  license,  is  con- 
clusive until  at  least  a  building  lias  been 
erected  and  a  nuisance  actually  created.  White 
v.  Kenney,  157  Mass.  12;  Com.  v.  Rumford 
Chemical  Works,  16  Gray  (Mass  )  231;  Saw- 
yer v.  Davis,  136  Mass    239,  40,  Am.  Ri  p.  27. 

On  the  other  hand  it  has  been  held  that  the 
license  of  ;i  coimu  hoard  of  health  :i  1 1  <  I  v  i  t  :i  I 
statistics  In  New  Jersey,  to  manufacture  fer- 
tilizers and  materials,  cannot  be  pleaded  In 
bar  of  an  indictment  for  causing  a  noxious, 
offensive,  and  unwholesome  nuisance  by  such 
manufacture.  Garrett  v.  State,  49N.  J.  L.94, 
60  Am   Rep.  593. 

Louisiana  Constitution  Power  of  Board  Is  to 
Approve  or  Disapprove  Municipal  Action. — Under 
a  constitutional  provision  that  municipal  or- 


dinances designating  the  place  of  slaughtering 
shall  obtain  the  approval  of  the  board  of 
health,  the  board  has  no  power  to  amend,  but 
only  to  approve  or  disapprove.  Darcantel  v. 
People's  Slaughter  House,  etc.,  Co.,  44  La. 
Ann.  632. 

1.  Weil  v.  Ricord,  24  N.  J.  Eq.  169;  State 
v.  Cadwalader,  36  N.  J.  L.  283. 

In  Cook  v.  Buffalo,  16  N.  Y.  Wkly.  Dig.  8, 
it  was  held  that  an  injunction  restraining  a 
board  of  health  from  removing  the  plaintiffs' 
cattle  "as  a  sanitary  necessity,"  after  the 
board  and  the  common  council  had  heard  the 
parties  and  decided  that  they  were  maintain- 
ing a  nuisance,  was  properly  dissolved. 

In  Sawyer  v.  State  Board  of  Health,  125 
Mass.  183,  Lord,  J.,  said  in  substance  :  "A  per- 
son injured  by  an  order  of  the  state  board  of 
health  prohibiting  his  carrying  on  a  certain 
trade  and  adjudging  it  to  be  a  nuisance  has  the 
right  of  appeal  to  a  jury.  Although  such  right 
is  not  given  him  by  statute  we  cannot  suppose 
that  the  legislature  intended  to  change  the 
whole  system  of  noxious  trade  by  simply  con- 
ferring the  power  to  prohibit  it  upon  a  state 
board  of  health.  If  the  construction  called 
for  by  the  respondent  is  correct,  there  is  no- 
where any  power  of  revision  of  the  action 
of  this  board.  It  is  absolute,  final,  and  con- 
clusive. The  whole  system  by  which  the 
rights  of  citizens  are  secured  through  the  in- 
tervention of  trials  by  jury  is  absorbed  in  the 
jurisdiction  of  the  state  board  of  health." 

2.  Rogers  v.  Barker,  31  Barb.  (N.  Y.)  447. 
Neither  a  dam  thrown  across  a  stream,  nor 

a  collection  of  water  in  a  reservoir  created 
thereby,  is  a  nuisance  per  se;  and  therefore 
an  order  of  a  board  of  health  to  abate  the 
same  is  invalid  without  a  previous  determina- 
tion of  the  existence  of  the  nuisance.  Rogers 
v.  Barker,  31  Barb.  (N.  Y.)  447. 

3.  Cooley  Const.  Lim.  (5th  ed.),  p.  722. 
In  People  7'.  Board  of  Health,  71  Hun  (N. 

Y.)  84,  affirmed  140  N.  Y.  1,  it  was  held  that 
the  action  of  the  board  of  health  of  the  city 
of  Yonkers  in  enacting  an  ordinance  by  which 
certain  dams  and  ponds  were  declared  to  be 
nuisances,  detrimental  to  the  public  health, 
and  were  directed  to  be  suppressed  and  abated, 
was  proper  and  valid,  the  destruction  of  the 
dam  being  plainly  necessary  for  the  abate 
inent  of  the  nuisance. 

*.  Pennsylvania  Statute  -   Kennedy  :•  Board 
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And  in  Georgia  a  ruling  similar  to  the  one  just  stated  has  been  made.1 
in  Massachusetts  a  distinction  is  made  between  the  conclusiveness  of  the  order 
of  the  board  in  the  abatement  of  the  nuisance  and  in  its  effect  upon  the 
liability  of  the  parties,  the  court  maintaining  the  effectiveness  of  the  act  as  a 
police  regulation,  but  allowing  further  judicial  investigation  as  to  the  liability 
of  the  party  for  the  existence  of  the  nuisance.2 

c.  Notice. — In  the  case  of  public  emergency  the  board  may  proceed  to 
abate  a  nuisance  without  notice,  but  where  the  order  of  the  board  goes  to  the 
extent  of  depriving  a  person  of  the  use  of  his  property  in  a  lawful  pursuit  its 
action  is  invalid  if  no  notice  or  opportunity  of  being  heard  has  been  afforded 
the  individual.3 

Where  Notice  Required  by  Statute. — And  an  order  without  notice  and  hearing, 
when  notice  is  required  by  statute,  is  invalid.4 

Where  Right  to  Appeal  Reserved. — It  seems,  however,  that  the  right  to  declare  a 
nuisance,  and  order  its  abatement,  may  exist  and  be  exercised  without  notice, 
where  the  right  to  appeal  is  expressly  reserved.5 

3.  Employment  of  Professional  Aid. — A  board  of  health  empowered  to  take 


of  Health,  2  Pa.  St.  366.  In  this  case  the 
board  of  health  declared  that  a  nuisance  ex- 
isted on  a  certain  lot,  and  ordered  the  same 
abated  by  filling  it  up,  and  an  action  was 
brought  to  recover  the  expenses  incurred.  At 
the  trial  it  was  attempted  to  introduce  evidence 
to  show  that  no  nuisance  existed.  In  consider- 
ing the  relevancy  of  this  evidence  on  appeal, 
the  court  said  :  "  It  is  not  easy  to  perceive  the 
relevancy  of  such  evidence  unless  it  was  in- 
tended to  show  by  it  that  there  was  in  reality 
no  nuisance  to  be  removed ;  but  this  latter 
could  not  be  proved,  for  the  act  of  assembly 
on  the  subject  makes  the  order  of  the  board 
conclusive  that  the  nuisance  did  exist,  and 
expressly  enacts  that  the  fact  of  the  nuisance 
shall  not  be  inquired  into.  The  board  de- 
cided that  the  nuisance  existed  on  the  lot 
of  the  defendant,  and,  the  fact  being  so  deter- 
mined, it  made  no  difference  from  what  cause 
it  arose;  it  was  necessary  and  proper  that  it 
should  be  removed." 

1.  Green  v.  Savannah,  6  Ga.  r. 

2.  Salem  v.  Eastern  R.  Co.,  98  Mass.  431, 
96  Am.  Dec.  650. 

3.  Necessity  of  Notice. — Weil  v.  Ricord,  24 
N.  J.  Eq.  169;  Belcher  v.  Farrar,  8  Allen 
(Mass.)  325;  Salem  v.  Eastern  R.  Co.,  98 
Mass.  431,  96  Am.  Dec.  650;  People  v.  Wood, 
62  Hun  (N.  Y.)  131. 

Illustrations. — And  in  Hutton  v.  Camden, 
39  N.  J.  L.  122,  which  was  an  action  to  re- 
cover expenses  incurred  in  abating  a  nuisance 
on  land  of  the  defendants,  the  trial  court  re- 
fused to  allow  the  defendants  to  show  affirma- 
tively that  there  was  not  a  nuisance,  but  upon 
appeal  the  court  said :  "  This  view  of  the 
efficacy  to  be  given  to  this  decision  of  the 
board  of  health,  even  if  such  board  is  to  be 
regarded  as  a  special  tribunal,  authorized  by 
the  legislature  to  pass  upon  the  matter  ad- 
judged by  it,  is,  I  think,  manifestly  erroneous. 
It  is  not  within  the  competence  of  legisla- 
tion in  this  state  to  authorize  any  tribunal  to 
render  a  judgment  against  the  person  or 
property  of  a  citizen  without  a  notice,  and  an 
opportunity  afforded  to  him  to  be  heard." 

In  Belcher  v.  Farrar,  8  Allen  (Mass.)  325, 


it  was  intimated  that  even  a  general  regula- 
tion of  a  board  of  health  which  might  render 
a  property  valueless  by  forbidding  the  prosecu- 
tion of  the  business  for  which  it  was  erected, 
would  be  invalid  but  for  a  provision  of  the 
statute  allowing  an  appeal  from  the  order  of 
the  board  and  a  trial  by  jury. 

In  Taunton  v.  Taylor,  116  Mass.  254,  it  was 
held  that  an  act  giving  a  board  of  health  the 
power  to  forbid  the  exercise,  within  the 
limits  of  a  city,  of  any  trade  which  is  a  nui- 
sance or  hurtful  to  the  inhabitants,  or  dan- 
gerous to  the  public  health,  or  the  exercise  of 
which  is  attended  by  noisome  and  injurious 
odors,  or  is  otherwise  injurious  to  their  estate, 
and  providing  that  during  the  pendency  of  an 
appeal  to  a  jury  the  trade  shall  not  be  exer- 
cised, was  constitutional. 

4.  Where  the  Statute  Requires  Notice. — Wa- 
tuppa  Reservoir  Co.  v.  Mackenzie,  132  Mass. 
71;  People  v.  Board  of  Health,  33  Barb.  (N. 
Y.)  344;  Cushing  v.  Board  of  Health  (Buf- 
falo Super.  Ct.)  13  N.  Y.  St.  Rep.  783. 

Under  New  York  Laws  1885,  c.  270,  §  3, 
subd.  4,  conferring  authority  upon  boards  of 
health  to  receive  complaints  relative  to  nui- 
sances and  to  enter  upon  and  examine  premises 
upon  which  nuisances  are  believed  to  exist, 
requiring  them  to  furnish  the  owners  or  occu- 
pants a  written  statement  of  their  conclusion, 
and  empowering  them  to  abate  nuisances, 
they  must  give  a  reasonable  notice  to  a  per- 
son against  whom  the  maintenance  of  a  nui- 
sance is  alleged  before  they  may  issue  an 
order  for  its  abatement.  People  v.  Board  of 
Health,  58  Hun  (N.  Y.)  595. 

Technical  Notice  Is  Not  Necessary,  but  sub- 
stantial notice  and  hearing  are  sufficient. 
Van  Wormer  v.  Albany,  15  Wend.  (N.  Y.) 
262. 

In  New  York  where  the  required  notice  is 
not  given  certiorari  will  lie,  under  New  York 
Code  Civ.  Pro.,  §  2120,  preserving  the  writ 
of  certiorari  as  it  existed  at  common  law,  ex- 
cept where  expressly  taken  away  by  statute. 
People  v.  Board  of  Health,  58  Hun  (N.  Y.> 
595- 

5.  Belcher  v.  Farrar,  8  Allen  (Mass.)  325. 
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action  for  the  prevention  of  disease,  and  with  general  supervision  of  the 
health  of  the  community,  may  certainly  employ  a  physician  or  other  profes- 
sional aid  when  necessary ;  indeed,  it  is  the  duty  of  the  board  to  do  so,  and 
the  corporation  is  primarily  liable  for  compensation  for  such  services.1 

A  Health  officer  of  the  Board,  empowered  by  resolution  of  the  board  to  provide 
for  the  wants  of  infected  or  diseased  persons,  has  also  power  to  employ 
professional  aid.2 

Where  Individual  Concerned  Is  Able  to  Pay  for  Services  Rendered. — The  fact  that  the 
individual  treated  is  of  sufficient  ability  to  pay  for  the  services  rendered 
him  does  not  alter  the  liability  of  the  municipality  in  the  first  instance, 
although  the  city  may  very  properly  have  a  charge  against  him.3 

Where  Amount  of  Compensation  in  Discretion  of  Board — Appeal. — Where  the  amount  of 


1.  Power  to  Employ  Professional  Aid — Liability 
for  Compensation. — Cape  Breton  County  v. 
McKay,  18  Can.  Sup.  Ct.  639;  Elliott  v.  Kal- 
kaska, 58  Mich.  452,  55  Am.  Rep.  706  ;  Wilkin- 
son v.  Long  Rapids  Tp.,  74  Mich.  63. 

New  Hampshire — Paupers. — In  Wilkinson  v. 
Albany,  28  N.  H.  9,  it  was  held  that  the  se- 
lectmen could  not  make  the  town  liable  for 
the  professional  services  of  the  plaintiff,  ren- 
dered to  a  family  ill  with  the  smallpox,  as  the 
family  were  not  paupers. 

Cost  may  be  Imposed  upon  Individual  Affected. 
— These  expenses,  however,  may  very  properly 
be  made,  by  ordinance  or  regulation  of  the 
boards,  a  charge  upon  the  persons  affected, 
as,  for  instance,  the  owner  or  commander  of  a 
8hip  may  be  charged  with  the  expenses  of 
quarantine.  Harrison  v.  Baltimore,  1  Gill 
(Md.)  264;  Prendergast  v.  Schaghticoke,  42 
Hun  (N.  Y.)  317. 

Where  Board  Exceeds  Its  Authority. — A  sani- 
tary commission  appointed  by  a  board  of 
health  cannot  recover  for  services  rendered 
when  that  board  had  no  authority  to  establish 
a  commission.  If  they  acted  as  agents  for  the 
city,  the  law  presumes  that  their  services 
were  rendered  gratuitously,  if  they  acted  as 
officers  for  the  city,  they  then  accepted  a  pub- 
lic trust  to  which  neither  fees  nor  emoluments 
were  attached  by  any  ordinance  of  the  city. 
Barton  v.  New  Orleans,  16  La.  Ann.  317; 
Ferguson  v.  Selma,  43  Ala.  398;  Nashville  v. 
Toney,  to  Lea  (Tenn.)  643,  4  Am.  &  Eng. 
Corp.  Cas.  400. 

An  Town  Charges. — In  Neiv  York  under  the 
Laws  of  1885,  c.  270,  v  5,  a  drain  built  under  a 
cont ract  with  the  town  board  of  health,  and 

designed  to  abate  a  nuisance,  is  a  town  charge, 
and  a  e*.aim  therefor  must  be  presented  to 
the  town  auditors  for  audit.  Malloy  v. 
Board  of  Health,  60  Hun  (N.  Y.)  422;  People 
v.  Barnes,  114  N.  Y.  324;  People  v.  Monroe 
County,  18  Barb.  (N.  Y.)  567. 

The  duly  of  supervising  and  making  com- 
plete the  registration  of  births,  deaths,  and 
marriages  within  the  limits  of  its  jurisdiction 
is  imposed  upon  every  board  of  health,  and 
the  cost  of  so  doing  is  a  town  charge.  People 
v.  Board  of  Auditors,  34  Hun  (N.  Y.)  336. 

The  Louisiana  state  board  of  health  lias  no 
authority  to  compel  the  city  of  New  Orleans 
to  pay  the  salaries  of  sanitary  police  from  the 
regular  police  appropriation.  State  v.  New 
Orleans,  37  La  Ann.  894. 


Action  by  Town  against  County  —  Minnesota 
Statute. — In  Montgomery  v.  Le  Sueur  County, 
32  Minn.  532,  it  was  held  that  under  a  statute 
making  "  nurses,  medical  attendance,"  etc., 
provided  by  a  town,  a  proper  charge  in  favor 
of  said  town  upon  the  county,  the  liability  and 
duty  of  the  county  to  pay  for  the  same  did 
not  at  all  depend  upon  the  fact  that  the  town 
had  paid  or  issued  its  orders  for  them,  but 
that  the  fact  that  the  town  had  provided  them 
was  sufficient  to  entitle  it  to  present  its  claims. 

Lien  for  Expenses. —  Under  a  Pennsylvania 
act  giving  a  lien  for  the  removal  of  a  nuisance, 
in  order  to  obtain  a  valid  lien,  the  board  of 
health  must  strictly  pursue  the  provisions  of 
the  act;  there  must  be  a  complaint  of  two 
householders  and  a  warrant  from  a  justice. 
Baugh  v.  Sheriff,  7  Phila.  (Pa.)  82. 

Member  of  Board  as  Physician.  —  In  Spear- 
man v.  Texarkana,  58  Ark.  348,  it  was  held 
that  a  physician  who  was  a  member  of  a  board 
of  health  might  recover  reasonable  compen- 
sation for  purely  professional  services  which 
any  other  physician  might  render,  rendered 
by  him  under  direction  of  the  board  of  health 
without  any  express  agreement  for  compensa- 
tion. See  Farnsworth  v.  Kalkaska  County, 
56  Mich.  640. 

2.  Power  of  Health  Officer  of  the  Board. — Wil- 
kinson     Long  Rapids  Tp.,  74  Mich.  63. 

Delegation  of  Authority  to  Committee  Not 
Members  of  Board. — In  Young  v.  Blackhawk 
County,  66  Iowa  460,  it  was  held  that  a  town- 
ship board  of  health  cannot  delegate  its  stat- 
utory power  to  employ  a  physician,  to  a 
committee  none  of  whom  are  members  of  the 
board,  and  that  the  members  of  the  board,  by 
their  separate  acts  and  declarations,  could  not 
ratify  the  employment  of  a  physician  by  such 
committee. 

3.  Where  Patient  Able  to  Pay  for  the  Services. 

— Elliott  f.  Kalkaska,  58  Mich.  452,  55  Am. 
Rep.  706. 

Iti  Rae  7'.  Flint,  51  Mich.  536,  it  was  held 
that  a  professional  nurse  employed  by  the 
Council  acting  as  a  board  of  health,  to  care  for 
smallpox  patients,  was  entitled  to  compensa- 
tion from  the  city,  even  where  the  patient 
was  of  sufficient  ability  to  pny  for  the  service 
himself,  and  that  an  act  making  the  cost  of 
services  rendered  to  such  persons  an  individ- 
ual liability  did  not  exempt  the  city  from  the 
immediate  liability,  if  indeed  it  applied  nt  all 
to  CMeS  of  public  emergency. 
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compensation  of  a  physician  is  left  to  the  discretion  of  the  board  there  can  be 
no  appeal  from  this  decision.1 

Where  Contracts  of  Board  to  be  Made  in  Specified  Manner — Departure. — When  the  board 
is  directed  to  make  its  contracts  in  a  certain  manner,  a  contract  that  does  not 
comply  with  this  condition  is  not  capable  of  being  enforced.2 

4.  Establishment  of  Quarantine  and  Erection  of  Hospitals. — A  board  of  health 
in  the  exercise  of  its  general  powers  to  guard  against  infectious  and  contagious 
diseases  may  isolate  and  control  persons  afflicted  with  disease,  and  may  also 
prevent  the  coming  into  the  community  of  such  persons,  and  the  importation 
of  infected  goods.3 

Hospitals. — Statutes  creating  boards  of  health  should  be  liberally  construed,4 
and  such  powers  will  be  deemed  to  be  conferred  upon  the  board  as  are  gener- 
ally necessary  or  expedient  for  the  preservation  of  the  public  health.  A 
general  supervision  over  the  health  of  the  city  has  been  held  to  include  the 
power  to  rent  a  building  to  be  used  as  a  hospital.5 

Bights  as  to  Private  Besidences. — But  authority  to  isolate  persons  in  their  own 
house  will  not  authorize  a  board  to  take  possession  of  the  house  to  the  exclu- 
sion of  the  owner  and  against  his  consent.6 

not  proper  to  base  any  charge  on  the  tonnage 
of  the  vessel. 

4.  Gregory  v.  New  York,  40  N.  Y.  273. 
6.  Hospitals. — Aull  z\  Lexington,  18  Mo.  401. 
Under  loiva  Acts  18th  General  Assembly, 
c.  151,  authorizing  boards  of  health  to  make 
effectual  provision,  in  the  manner  in  which 
they  shall  judge  best,  by  removing  such  in- 
fected persons  to  a  separate  house,  and  by  pro- 
viding nurses  and  supplies  which  shall  be 
charged  to  the  person  himself  if  able,  other- 
wise to  the  county  to  which  he  belongs,  it 
was  held  that  the  board  of  health  might  build 
a  pesthouse.  Staples  v.  Plymouth  County, 
62  Iowa  364. 

6.  Private  Residences. —  So  in  Spring  v. 
Hyde  Park,  137  Mass.  554,  50  Am.  Rep.  334, 
it  was  held  that  the  statutes,  in  conferring  on 
town  boards  of  health  power  to  provide  for 
persons  sick  with  infectious  diseases  in  the 
houses  where  they  may  be,  if  they  cannot  be 
removed  without  danger,  and  to  treat  such 
houses  as  hospitals,  do  not  authorize  a  board 
to  take  possession  of  such  a  house  and  its 
furniture  to  the  exclusion  of  the  owner  and 
against  his  consent,  and  to  use  the  house  as  a 
hospital  for  one  found  sick  therein ;  and  the 
owner  of  a  house  so  taken  has  no  claim 
against  the  town  for  use  and  occupation. 

A  member  of  a  town  board  of  health  has  no 
authority  without  a  warrant  to  take  charge  of 
premises  where  there  is  a  case  of  smallpox, 
to  the  exclusion  of  the  owner  thereof,  or  the 
person  entitled  to  the  lawful  possession,  even 
when  the  person  is  too  sick  to  be  removed ; 
but  he  may  subject  the  premises  and  the  use 
thereof  to  stringent  regulations  to  prevent  the 
spread  of  the  disease.  Brown  r.  Murdock,  140 
Mass.  314;  Haverty  v.  Bass,  66  Me.  71. 

And  in  Eddy  v.'  Board  of  Health,  30  Leg. 
Int.  (Pa.)  392,  it  is  maintained  that  the  power 
of  a  board  of  health  does  not  extend  to  the 
removal  of  tenants  and  the  closing  of  their 
houses  except  in  the  case  of  the  existence  of 
a  pestilential  disease.  See  also  Mitchell  v, 
Rockland,  41  Me.  363,  66  Am.  Dec.  252,  where 
the  same  rule  is  applied  in  the  case  (if  a  ship 
Fencing  Lots. — If  necessary  for  the  abatement 
606  Volume  IV. 


1.  Where  Amount  of  Compensation  Discretion- 
ary with  Board. — Waller  v.  Wood,  101  Ind. 
138;  Sims  v.  Monroe  County,  39  Ind.  40.  See 
also  Moffit  v.  State,  40  Ind.  217;  Grusenmeyer 
v.  Logansport,  76  Ind.  549. 

So  in  Williamsport  v.  Richter,  81  Pa.  St. 
508,  it  was  held  that  the  action  of  a  board  of 
health,  fixing  the  compensation  of  a  physician 
whom  they  were  empowered  to  employ,  was 
conclusive. 

2.  Frend  v.  Dennett,  4  C.  B.  N.  S.  576,  93 
E.  C.  L.  576. 

3.  Quarantine  Regulations.—  Young  v.  Flower, 
3  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  34.  See 
also  Metcalf  v.  St.  Louis,  11  Mo.  103;  St. 
Louis  v.  Boffinger,  19  Mo.  13. 

A  town  ordinance  prohibiting  a  person 
from  a  place  infected  with  smallpox,  to  enter 
such  town,  was  held  to  embrace  those  per- 
sons only  who  left  such  infected  place  after 
the  passage  of  the  ordinance,  and  came  im- 
mediately or  directly  to  such  town.  Salisbury 
v.  Powe,  6  Jones  L.  (N.  Car.)  134. 

In  Florida. — The  Act  of  1885,  c.  3603,  pro- 
viding for  the  appointment  of  county  boards 
of  health,  expressly  authorizes  such  boards  to 
establish  quarantines  when  in  their  judgment 
it  is  expedient  for  the  public  welfare  to  do  so. 
Ex  p.  O'Donovan,  24  Fla.  281 ;  Ferrari  v. 
Board  of  Health,  24  Fla.  390. 

Fees  from  Vessels  in  Quarantine. — In  Ferrari 
v.  Board  of  Health,  24  Fla.  390,  it  was  held 
that  the  county  boards  of  health,  as  consti- 
tuted under  the  Florida  Act  of  1885,  taken  in 
connection  with  the  quarantine  acts  of  1879 
and  1883,  were  authorized  to  make  charges 
against  a  vessel  for  quarantine  services,  if 
under  the  authority  given  by  the  latter  act 
they  have  made  proper  provision  therefor; 
but  that  the  quarantine  act  of  1885,  taken  alone, 
did  not,  by  virtue  of  the  general  powers  con- 
ferred on  county  boards  of  health,  authorize 
charges  to  be  made  against  vessels  for  quaran- 
tine services.  A  reasonable  charge,  accord- 
ing to  tonnage,  of  the  material  for  the  use  of 
a  crib  erected  by  the  board  for  receiving 
ballast,  is  proper  where  the  discharge  of  the 
ballast  is  for  purposes  of  disinfection,  but  it  is 
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IV.  Liability  of  Board. —  Boards  of  health,  existing  as  they  do  for  public 
and  governmental  purposes,  cannot,  like  corporations,  be  sued  in  tort.1 

statute  in  General  Terms. — And  a  statutory  provision  making  the  board  of 
health  a  corporation  with  power  to  sue  and  be  sued  is  not  sufficient  to  ren- 
der it  liable  to  be  sued  in  tort.2 

Errors  of  Judgment. — Nor  can  the  members  of  the  board  be  held  liable  for 
mere  errors  of  judgment,  provided  they  are  acting  within  their  jurisdiction.3 

Wrongful  Acts — Negligence. — They  are  liable,  however,  for  wrongful  acts  with- 
out their  jurisdiction.4  And  it  has  been  held  that  the  board  maybe  liable  in 
damages  for  injuries  caused  by  a  want  of  care  in  the  exercise  of  their  duties.5 

V.  Liability  of  Municipality. — Municipal  corporations  are  not  liable  for 
the  negligence  or  misconduct  of  the  corporate  bodies  or  officers  invested  with 
powers  to  look  after  and  preserve  the  public  health.  The  duties  of  such  per- 
sons are  for  the  public  benefit  and  of  a  purely  governmental  nature,  and 
from  their  performance  the  municipality  derives  no  special  benefit  in  its 
corporate  capacity  ;  and  it  is  well  settled  that  public  corporations  to  whose 


of  a  nuisance,  a  board  may  fence  in  a  lot. 
Wistar  v.  Addicks,  9  Fhila.  (Pa.)  145. 

As  Sustaining  General  Quarantine  Laws,  as  not 
interfering  with  the  powers  of  Congress  to 
regulate  commerce  between  the  states,  see 
Morgan's  Steamship  Co.  v.  Louisiana  Board 
of  Health,  118  U.  S.  455;  St.  Louis  v.  Mc- 
Coy, 18  Mo.  238,  affirmed  19  Mo.  13.  And  see 
the  title  Interstate  Commerce. 

For  a  Full  Discussion  of  the  constitutionality 
and  effect  of  quarantine  laws,  reference  must 
be  made  to  another  part  of  this  work.  See 
the  title  Quarantine. 

1.  Liability  In  Tort. — Forbes  v.  Board  of 
Health,  28  Fla.  26;  McDonald  v.  Massachu- 
setts General  Hospital,  120  Mass.  432,  21  Am. 
Rep.  529;  Benton  v.  City  Hospital,  140  Mass. 
13,  54  Am.  Rep.  436;  Finch  v.  Board  of 
Education,  30  Ohio  St.  37,  27  Am.  Rep.  414. 
See  also  Van  Steenbergh  v.  Bigelow,  3  Wend. 
(N.  Y.)  42;  Benjamin  v.  Wheeler,  15  Gray 
(Mass.)  486;  Waldron  v.  Berry,  51  N.  H.  136, 
where  the  same  principle  is  applied  to  other 
municipal  boards. 

New  York  — In  People  v.  Board  of  Health, 
140  N.  Y.  I,  37  Am.  St.  Rep.  522,  it  was  said 
that  it  seems  that  the  rule  that  whoever,  in 
abating  an  alleged  nuisance,  destroys  or  in- 
jures private  property,  or  interferes  with 
private  rigbts,  whether  he  be  a  public  officer 
or  private  person,  save  when  he  acts  under 
the  judgment  or  order  of  a  court  having  juris- 
diction, acts  at  his  peril,  and  will  be  held  re- 
sponsible unless,  when  his  acl  is  challenged  in 
court,  it  appears  that  the  thing  abated  was  in 
fact  a  nuisance,  applies  to  boards  of  health 
acting  under  authority  of  the  general  act 
' '  bapter  270,  New  York  Laws  of  1885)  for  the 
preservation  of  the  public  health. 

2.  Jones  v.  New  Haven,  34  Conn,  r;  Forbes 
v.  Hoard  of  Health,  2H  Fla.  26;  Finch  v. 
Bonrd  of  Education,  30  Ohio  St.  37,  27  Am. 
Rep  414;  McDonald  v.  Massachusetts  Gen- 
eral Hospital,  120  Mass.  432,  21  Am.  Rep. 
529;  Benton  v.  City  Hospital,  140  Mass.  13, 
54  Am.  Rep.  436.  But  see  Southampton, 
tee.,  Floating  Bridge,  etc.,  Co.  v.  Local  Board 
of  Health,  8  R|.  &  Ml.  801,  92  V.  C.  L.  Hot. 

3  Errors  of  Judfrment. — Sutton  r  Clarke,  6 
Tuant.    29;    Herring  v.  Metropolitan  Hoard 


of  Works,  19  C.  B.  N.  S.  510,  115  E.  C.  L. 
510;  Raymond  v.  Fish,  51  Conn.  80,  50  Am. 
Rep.  3- 

For  a  mere  error  in  judgment  or  mistake  in 
their  conclusion  the  board  cannot  be  held  liable. 
Thus  in  Raymond  v.  Fish,  51  Conn.  80,  50  Am. 
Rep.  3,  it  was  held  that  members  of  a  board  of 
health,  on  which  had  been  conferred  extended 
powers  of  abating  nuisances,  etc.,  were  not 
liable  for  their  action  in  removing  that  which 
they  believed  in  good  faith  and  in  the  exercise 
of  reasonable  caution  to  be  injurious  to  the 
public  health,  as,  for  instance,  brush  in  a  river 
there  placed  for  breeding  oysters,  although 
it  was  found  as  a  fact  that  neither  the  brush 
nor  the  oysters  were  the  origin  or  producing 
cause  of  the  disease.  The  court  said:  "In 
such  cases  there  is  absolute  necessity  for  im- 
mediate action.  There  is  no  time  to  resort  to 
the  courts  to  determine  whether  the  supposed 
nuisances  are  so  in  fact,  and  are  destroying 
life  and  health  in  the  vicinity.  During  such 
delay  an  entire  village  might  become  de- 
populated. What  shall  be  done  ?  Life  and 
health  are  to  be  considered  on  the  one  side, 
and  what  value  there  may  be  in  nuisances 
and  tilth  on  the  other.  Life  and  health  are  to 
be  preserved  at  the  cost  of  nuisances  and  tilth. 
The  statute  does  not  mean  to  destroy  property 
which  is  not  in  fact  a  nuisance,  but  who  shall 
decide  whether  it  is  so?  All  legal  investiga- 
tions require  time,  and  cannot  be  thought  of. 
If  the  board  of  health  are  to  decide  at  their 
peril,  they  will  not  decide  at  all.  They  have 
no  greater  interest  in  the  matter  than  others, 
further  than  to  do  their  duty;  but  duty,  ham- 
pered by  a  liability  for  damages  for  errors 
committed  in  its  discharge,  would  become  a 
motive  of  very  little  power." 

4.  Brown  v.  Murdock,  140  Mass.  314. 
B.  So  in  Aaron  v.  Hroilcs,  6.1  Tex.  316,  53 
Am.  Rep.  764,  it  was  held  that  although  while 
acting  tinder  a  citv  ordinance  a  board  of  health 
may  remove  from  city  limits  persons  afflicted 
with  contagious  diseases,  it  will  be  liable  in 
damages  for  removing  a  person  so  afflicted,  in 
bad  weather,  to  a  tent,  w  here  his  disease  is  ag- 
gravated and  additional  suffering  or  death 
caused  by  consequent  exposure  and  inade- 
quate protection. 
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officers  governmental  powers  are  delegated,  are  not  responsible  for  the  negli- 
gence of  their  officers  in  the  exercise  of  those  powers.1  Nor  can  the  town  be 
held  liable  for  a  failure  to  perform  duties  to  the  public  in  preventing  the 

spread  of  disease.2 

So  a  city  cannot  be  held  liable  for  the  negligence  of  a  physician  of  the 
board  or  for  mismanagement  of  its  hospital,3  nor  for  the  wrongful  appropria- 
tion of  property  by  the  members  of  the  board.4 

such  public  franchises  as  are  conferred  upon 
them  for  the  government  of  their  inhabitants 
and  the  ordering  of  their  public  officers,  and  to 
be  exercised  solely  for  the  public  good  rather 
than  their  special  advantage;  and  secondly, 
those  ministerial,  specified  duties  which  are 
assumed  in  consideration  of  the  privileges 
conferred  by  their  charter.  Within  the  sphere 
of  the  former  they  are  entitled  to  this  exemp- 
tion; inasmuch  as  the  corporation  is  a  part  of 
the  government  to  that  extent,  its  officers  are 
public  officers,  and  as  such  entitled  to  the 
protection  of  this  principle;  but  within  the 
sphere  of  the  latter  they  drop  the  badges  of 
their  governmental  offices  and  stand  forth  as 
the  delegates  of  a  private  corporation  in  the 
exercise  of  private  franchises,  and  amenable 
as  such  to  the  great  fundamental  doctrine  of 
liability  for  the  acts  of  their  servants." 

2.  White  v.  Marshfield,  48  Vt.  20. 
In  Ogg  v .  Lansing,  35  Iowa  495,  14  Am. 

Rep.  499,  an  action  was  brought  against  the 
city  to  recover  damages  for  the  negligence  of 
its  officers  in  executing  sanitary  regulations. 
On  demurrer  it  was  held  that  the  defendant 
was  not  liable. 

3.  Brown  v.  Vinalhaven,  65  Me.  402,  20 
Am.  Rep.  709. 

In  Barbour  v.  Ellsworth,  67  Me.  294,  it  was 
held  that  a  city  could  not  be  held  liable  for 
the  acts  of  its  officers  in  carrying  a  healthy 
person  to  a  smallpox  hospital,  where  he  con- 
tracted the  disease. 

Unskilful  Treatment  by  Hospital  Physician. — 
In  Sherbourne  v.  Yuba  County,  21  Cal.  113, 
81  Am.  Dec.  151,  it  was  held  that  the  county 
was  not  liable  for  injury  due  to  unskilled 
treatment  by  a  hospital  physician. 

4.  Mitchell  v.  Rockland,  52  Me.  118. 
In  Bamber  v.  Rochester,  63  How.  Pr.  (N. 

Y.  Supreme  Ct.)  103,  in  an  action  brought 
against  the  city  to  recover  the  value  of  rags 
destroyed  by  order  of  the  board  of  health,  it 
was  held  that  the  city  was  not  liable  in  any 
event. 

In  Lynde  v.  Rockland,  66  Me.  309,  it  was 
shown  that  the  health  officers  had  taken  pos- 
session of  the  plaintiff's  house  and  converted 
it  into  a  hospital,  thereby  endangering  the 
lives  and  health  of  his  family  and  destroying 
his  business.  It  was  held  that  no  action 
could  be  maintained  against  the  city  for  the 
unlawful  acts  of  the  city  officials.  To  the 
same  effect  is  Spring  v.  Hyde  Park,  137  Mass. 
554,  50  Am.  Rep.  334. 

In  Boom  v.  Uti'ca,  2  Barb.  (N.  Y.)  104, 
where  an  officer  ordered  by  the  city  council 
to  provide  a  place  to  remove  a  family  having 
smallpox  took  possession  of  the  plaintiff's 
unoccupied  house  against  his  will  and  moved 
the  stricken  family  into  it,  it  was  held  that 
the  city  was  not  liable. 


1.  Municipality  Not  Liable.— 2  Dill.  Mun. 
Corp.,  $  772. 

Indiana. — Summers  v.  Daviess  County,  103 
Ind.  262;  Robinson  v.  Schenck,  102  Ind.  307; 
Brinkmeyer  v.  Evansville,  29  Ind.  187;  Reeve 
School  Tp.  v.  Dodson,  98  Ind.  497. 

Louisiana. — Rudolphe  v.  New  Orleans,  11 
La.  Ann.  242. 

Maine. — Mitchell  v.  Rockland,  52  Me.  118; 
Lynde  v.  Rockland,  66  Me.  309;  Barbour  v. 
Ellsworth,  67  Me.  294. 

Massachusetts. — Hafford  v.  New  Bedford, 
16  Gray  (Mass.)  297;  Fisher  v.  Boston,  104 
Mass.  87,  6  Am.  Rep.  196;  Tindley  v.  Salem, 
137  Mass.  171. 

Minnesota. — Bryant  v.  St.  Paul,  33  Minn. 
289,  53  Am.  Rep.  31. 

Nezu  York. — Bamber  v.  Rochester,  63  How. 
Pr.  (N.  Y.  Supreme  Ct.)  103;  Vanderbilt  v. 
Adams,  7  Cow.  (N.  Y.)  349. 

Vermont. — White  v.  Marshfield,  48  Vt.  20. 

Wisconsin. —  Hayes  v.  Oshkosh,  33  Wis. 
314,  14  Am.  Rep.  760. 

See  Further  the  titles  Municipal  Corpora- 
tions; Public  Officers. 

Their  duties  relate  to  the  preservation  of  the 
health  of  the  public.  The  individuals  residing 
in  the  city  may  be  benefited  by  the  faithful 
discharge  of  the  duties  of  such  officers;  so 
may  the  public  at  large.  The  duties  of  such 
officers  are,  therefore,  public  in  their  nature, 
and  they  should  be  regarded  as  the  servants 
and  agents  of  the  public  instead  of  the  corpo- 
ration. Per  Haight,  J.,  in  Bamber  v.  Roches- 
ter, 63  How.  Pr.  (N.  Y.  Supreme  Ct.)  103. 

In  Boehm  v.  Baltimore,  61  Md.  259,  it 
was  held  that  if  the  commissioner  of  health 
was  shown  to  have  acted  maliciously  or 
without  just  grounds,  and  the  plaintiffs  were 
damnified  thereby,  the  corporation  could  not 
be  made  responsible  for  such  misconduct  on 
his  part.  In  this  case  Miller,  J.,  delivering  the 
opinion  of  the  court,  said  :  "Commissioners 
and  other  officials  acting  under  such  ordi- 
nances and  enforcing  such  regulations,  per- 
form duties  and  occupy  positions  similar,  in 
legal  effect,  to  that  of  police  officers,  and  it  is 
well  settled  that  such  officers  appointed  by  a 
city  are  not  its  agents  or  servants,  so  as  to 
render  it  responsible  for  their  unlawful  or 
neplijrent  acts  in  the  discharge  of  their  duties." 

In  Richmond  v.  Long,  17  Gratt.  (Va.)  375, 
the  city  of  Richmond  was  sued  for  the  value 
of  a  slave  who,  it  was  claimed,  lost  his  life 
through  the  negligence  of  the  city  officers  in 
caring  for  him  while  in  the  city  hospital. 
The  liability  of  the  city  was  denied.  The  law 
in  this  connection  was  ably  discussed  by  the 
court,  and  in  delivering  the  opinion  R'ves, 
J.,  thus  stated  the  doctrine  :  "  The  functions  of 
municipalities  are  obviously  twofold;  first, 
political,  discretionary,  and  legislative,  being 
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BOAT.  (See  also  the  title  Ships  ai 
or  water  craft,  usually  open,  and  gene 
sails  or  steam.1 

1.  Whether  a  Vessel.  (See  also  Vessel.) — 
In  deciding  that  an  open  boat  is  not  a  ship  or 
vessel  within  the  United  Slates  statutes  of 
1820,  c.  122,  and  1823,  c.  150,  which  prohib- 
ited commercial  intercourse  from  the  British 
colonies,  and  that  notwithstanding  those  stat- 
utes open  British  boats  might  visit  the  United 
States  if  not  destined  for  trade,  Story,  J., 
said:  "The  argument  of  the  district-attorney 
is,  that  the  boat  falls  within  the  general  de- 
scription of  the  statutes,  and  is  a  '  vessel ' 
within  its  terms  and  meaning ;  and  that  she  is 
owned  '  by  a  subject  or  subjects  of  his  Britan- 
nic Majesty.'  And  if  so,  she  is  excluded  from 
entry  into  our  ports.  There  can  be  no  doubt 
that  in  a  general  sense  a  boat  is  a  vessel,  for  it  is 
a  '  vehicle  in  which  men  or  goods  are  carried 
on  the  water,'  which  is  one  of  the  definitions 
of  a  vessel  given  in  our  lexicographies;  and 
one  of  the  definitions  of  a  boat,  given  in  like 
manner,  is,  that  it  is  'a  vessel  to  pass  the  wa- 
ter in,'  or  '  a  ship  of  small  size.'  In  a  nautical 
sense,  it  more  usually  designates  an  open  ves- 
sel, without  decks.  Whether  the  word  is 
used  in  the  one  sense  or  the  other  in  a  par- 
ticular statute  must  depend  upon  the  context 
and  objects  of  the  statute  itself,  which  may 
and  often  do  narrow  down  the  general  import 
to  specific  classes  of  cases.  *  *  *  I  am  not 
aware  that  in  any  of  our  laws  respecting  ship- 
ping the  word  'vessel  '  is  applied  to  any  de- 
scription of  boats  like  the  present.  *  *  *  The 
term  '  vessel  '  is  never,  or  at  least  very  rarely, 
used  to  designate  any  water  craft  without  a 
deck ;  but  the  term  boat  is  constantly  used 
to  designate  such  small  vehicles  of  this  nature 
as  are  without  a  deck.  In  Mortimer's  Com- 
mercial Dictionary  a  boat  is  defined  to  be  '  a 
small  open  vessel,  commonly  wrought  by  oars.' 
He  says  that  the  term  'ship'  is  'a  general 
name  for  all  large  vessels.'  And  it  appears  to 
me  that  the  general  sense  in  which  the  word 
'  vessel '  is  used  in  our  laws  is  in  contradistinc- 
tion tO  an  open  boat,  and  excluding  the  latter. 
Such  is  its  meaning  in  the  Act  of  1815,  c.  246, 
where  it  is  declared  lawful  '  for  any  collector, 
etc.,  to  enter  on  board,  search,  and  examine 
any  ship,  vessel,  boat,  or  raft,'  etc.  And  when 
the  word  is  found  in  our  laws  without  any- 
thing in  the  context  to  explain  or  enlarge  its 
meaning,  it  appears  to  me  a  sound  rule  of  in- 
terpretation to  construe  it  as  used  in  that 
sense  which  is  its  most  common  sense  in 
maritime  usage.  Especially  ought  it  to  re- 
ceive such  an  interpretation  when  it  inter- 
feres with  in  known  policy  of  the  legislature, 
•nd  a  did  .-rent  course  would  involve  general 
inconvenience."  U.S.  v.  An  Open  Boat,  etc., 
5  Mason  (U.  S.)  134. 

Bame-  Seizure  of  Any  Boat — In  an  action  of 
trespass  against  magistrates,  for  taking  and 
dct.iining  a  vessel,  under  the  Act  2  Geo.  III., 
C.  2K,  called  the  Hwmboat  Act,  which  author- 
ised the  seizure  of  any  boat  suspected  of  hav- 
ing on  board  anything  stolen  or  unlawfully 
procured  from  or  out  of  any  ship  or  vessel  in 
the  River  Thames,  it  was  c  laimed  that  the  ves- 
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Shipping.) — A  boat  is  a  small  vessel 
y  moved  by  oars  but  sometimes  by 


sel  in  question,  which  was  decked  and  of  the 
burthen  of  thirteen  tons,  was  unlawfully  seized, 
inasmuch  as  the  said  vessel  was  not  a  boat 
within  the  meaning  of  the  act;  but  the  court 
would  not  admit  evidence  of  the  character  of 
the  vessel,  and  held  that  the  conviction  by  the 
magistrates  under  this  act  was  conclusive  evi- 
dence that  the  vessel  was  a  boat  within  the 
meaning  of  the  act;  Dallas,  C.  J.,  saying: 
"  Now  allowing,  for  the  sake  of  argument, 
that  boat  is  a  word  of  technical  meaning, 
and  somewhat  different  from  a  vessel,  still  it 
was  matter  of  fact  to  be  made  out  before  the 
magistrate,  and  on  which  he  was  to  draw  his 
own  conclusion."  Park,  J.,  said:  "In  the 
present  case  the  whole  argument  has  turned 
on  that  which,  under  the  circumstances,  it  was 
impossible  to  give  in  evidence,  namely,  that 
the  vessel  in  question  was  not  a  boat;  but  sup- 
posing that  this  point  might  have  been  en- 
tered into  at  the  trial,  has  anything  been  stated 
to  show  that  the  vessel  was  not  a  boat?  Upon 
such  points  as  this  dictionaries  are  certainly 
good  authority,  and  Dr.  Johnson  calls  a  boat 
'  a  ship  of  small  size,  as  a  passage  boat,  advice- 
boat,  fly  boat.'  Falconer's  Marine  Dictionary 
says,  '  a  boat  is  open  or  decked  according  to  the 
purpose  for  which  it  is  intended. '  "  Brittain  v. 
Kinnaird,  1  Brod.  &  B.  438,  5  E.  C.  L.  138. 

Same — Setting  Fire  to  SmaU  Boat. — Setting 
fire  to  a  small,  unfinished  boat  still  in  the  build- 
er's shop,  and  unfit  for  use,  is  not  within  a 
statute  punishing  setting  fire  to  a  vessel.  Com. 
v.  Francis,  Thach.  Cr.  Cas.  (Mass.)  240.  See 
also  Northrup  v.  The  Pilot,  6  Oregon  297. 

Barge.  (See  also  Barge,  vol.  3,  p.  853.) — In 
a  Missouri  case  a  barge  was  held  a  boat  within 
a  statute  concerning  "boats  and  vessels." 
Scott,  J.,  said:  "Another  question  in  the 
cause  is  the  liability  of  a  boat  of  the  character 
of  the  barge  to  the  proceedings  under  the  Act 
concerning  Itoats  and  Vessels.  The  words  of 
the  act  are  sufficiently  comprehensive  to  em- 
brace vessels  of  the  class  sued  in  this  case. 
The  statute  does  not  say  every  steamboat  or 
all  steamboats,  but  every  boat  or  vessel  navi- 
gating the  waters  of  this  state  shall  be  liable 
to  attachment.  The  barge  is  clearly  within  the 
letter  of  the  law,  and  there  being  no  reason 
why  it  should  not  be  subject  to  the  same  pro- 
ceedings as  a  steamboat,  it  cannot  be  said  that 
the  general  assembly  contemplated  its  ex- 
emption from  this  remedy."  The  Barge  Re- 
sort v.  Brooke,  10  Mo. 531. 

Whether  Steamboats  Are  within  the  Term. 
(See  also  Steam  moat.) — The  Statute  7  and  8 
Geo.  IV.,  c. 75, empowering  the  Court  of  Mayor 
and  Aldermen  of  London  to  make  by-laws  for 
regulating  "  the  boats,  vessels,  and  other  craft 
to  be  rowed  or  worked  "  between  Windsor  and 
Yantlet  Creek  has  been  held  to  extend  to 
steamboats.  Tisdell  v.  Combe,  7  Ad.  &  El. 
788,  34  E.  C.  L.  223. 

So  in  Virginia  the  words  "  bay  or  river 
craft  or  other  boat,"  in  $  17,  c.  95,  of  the 
Code  (edition  of  1.N60),  were  held  to  embrace 
steamboats  of  five  hundred  tons  burthen. 
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Steamboat  Wenonah  v.  Bragdon,  21  Gratt. 
(Va.)  685. 

Canal  Boats — Steam.  (See  also  the  title  Ca- 
nals.) —  Where  an  Act  of  the  state  of  New 
York  of  May  6,  1870 (Session  Laws  of  1870,  p. 
1696),  fixed  certain  new  rates  of  wharfage, 
with  the  exception  "  that  all  canal  boats  navi- 
gating the  canals  in  this  state,  and  vessels 
known  as  North  River  barges,  shall  pay  the 
same  rates  as  heretofore,"  it  was  held  that  a 
vessel  propelled  by  steam  power,  for  the  sole 
purpose  of  towing  boats  on  the  canals,  was  a 
canal  boat  within  the  meaning  of  the  exception 
above  stated ;  but  as  she  occupied  the  wharf 
while  in  the  process  of  construction  only,  she 
was  not  then  engaged  in  navigating  the  canals, 
and  was,  therefore,  liable  to  pay  wharfage  at 
the  rate  prescribed  by  the  Act  of  1870.  The 
Steamboat  Vermont,  6  Ben.  (U.  S.)  115. 

But  canal  boats  do  not  become  steam  boats, 
or  anything  but  canal  boats,  by  being  pulled 
or  pushed  by  a  steam  tug,  or  by  performing  a 
part  of  their  voyage  over  tidal  waters.  Buck- 
ley w.Brown,  3  Wall.  Jr.  (C.  C.)  199. 

Canal  Boats  —  Attachment.  (See  the  title 
Ships  and  Shipping.) — Where  a  bond  was 
taken  in  a  proceeding  under  the  New  York 
statute  authorizing  the  attachment  of  ships  and 
vessels  on  account  of  liens  for  work,  materials, 
etc.  (2  Rev.  Stat.  493,  tit.  8),  it  was  held  that 
a  canal  boat,  navigating  the  canal  between  Al- 
bany and  Troy,  was  not  within  the  statute  ;  the 
court,  by  Bronson,  J.,  saying:  "The  present 
statute  is  substantially  like  the  former  ones. 
It  only  applies  to  ships  and  vessels  which  nav- 
igate the  ocean,  and  such  as  are  required  to 
have  a  coasting  license  under  the  laws  of  the 
United  States.  If  this  were  a  new  question,  I 
should  be  of  that  opinion.  In  common  par- 
lance a  canal  boat  is  not  a  '  ship  or  vessel.'  But 
it  is  enough  that  the  question  is  decided." 
Many  v.  Noyes,  5  Hill  (N.  Y.)  34. 

In  Birkbeck  v.  Ferry  Boats,  17  Johns.  (N. 
Y.)  54,  a  prior  statute,  of  substantially  the  same 
character,  was  held  not  to  apply  to  a  ferry  boat, 
nor  to  small  undecked  boats.  Farmers'  De- 
light v.  Lawrence,  5  Wend.  (N.  Y.)  564. 

Canal  Boat — Maritime  Liens. — See  King  v. 
Greenway,  71  N.  Y.  417,  where  a  canal  boat 
was  held  to  be  within  the  provision  giving  a 
lien.  The  court  cites  -with  approval  Mott  v. 
Lansing,  57  N.  Y.  112,  and  Crawford  v.  Col- 
lins, 45  Barb.  (N.  Y.)  269,  and  distinguishes 
Many  v.  Noyes,  5  Hill  (N.  Y.)  34. 

A  canal  boat  or  scow  is  not  a  "  vessel  of  the 
United  States  "  within  the  meaning  of  the  Act 
of  Congress  declaring  that  no  bill  of  sale, 
mortgage,  etc.,  of  any  vessel  or  part  of  a  ves- 
sel of  the  United  States  shall  be  valid,  unless 
the  same  shall  be  recorded  in  the  office  of  the 
collector  of  the  customs  where  such  vessel  is 
registered  or  enrolled.  The  court  said  :  "  And 
under  the  acts  of  this  state  authorizing,  in 
certain  cases,  the  attachment  and  seizure  of 
'  any  ship  or  vessel '  within  this  state,  it  has 
been  adjudged  that  a  small  undecked  boat  em- 
ployed within  a  port,  and  not  performing 
voyages  coastwise  from  state  to  state,  does  not 
come  within  the  description  of  a  '  ship  or  ves- 
sel,' which  terms  are  to  be  understood  as  used 
in  common  parlance  and  applying  only  to 
vessels  of  a  larger  class.    Farmers'  Delight 


v.  Lawrence,  5  Wend.  (N.  Y.)  564."  Hicks 
v.  Williams,  17  Barb.  (N.  Y.)  529.  See  also 
the  title  Maritime  Liens. 

Liens — Wharf  Boat. — But  a  "  wharf  boat"  at- 
tached to  the  soil  savors  of  the  realty,  and  is 
subject  to  the  mechanic's  statutory  lien.  In 
this  case  Gregg,  J.,  said:  "When  the  term 
boat  is  used,  we  are  likely  to  catch  the  idea 
of  locomotion — of  passing,  or  transportation, 
from  one  point  to  another — without  hesitating 
to  inquire  whether  that  term  is  ever  applied 
to  other  structures  which  have  no  power  of 
locomotion,  no  propelling  force,  by  which 
they  can  move  or  be  moved  from  point  to 
point.  It  may  be  said  the  fastenings  are 
easily  cut,  and  a  wharf  boat  can  be  readily 
towed  or  floated  away.  So  may  a  house  be 
placed  on  rollers  and  speedily  hauled  upon 
other  lands,  but  no  one  doubts  a  house  being 
a  fixture  simply  because  it  is  capable  of  being 
removed.  The  riparian  owner  has  a  just 
claim  to  all  the  soil  composing  the  bank  of  a 
stream,  and  no  one  can  hold  or  use  such  soil 
upon  the  margin  of  a  river,  whether  navigable 
or  not,  for  the  purpose  of  fastening  or  making 
safe  any  structure  or  building,  against  the  will 
of  such  owner ;  and  should  any  one  attempt  to 
so  lodge  such  building  upon  the  private  soil 
of  another,  forcibly  and  against  his  consent, 
we  suppose  no  attorney  would  deny  but  such 
an  one  might  be  ejected  therefrom.  The  loca- 
tion and  maintaining  of  a  'wharf  boat'  must 
depend  upon  its  attachments  to  the  soil.  Such 
boat  or  building  has  no  power  to  retain  its 
position  except  its  bank  fastenings.  It  can- 
not be  severed  from  the  soil  without  de- 
stroying the  structure — at  least  its  present 
local  utility.  Cut  such  structure  loose  from 
its  moorings,  from  its  connections,  and  it  is 
as  effectually  ruined  for  all  practical  pur- 
poses as  is  a  house  rolled  away  from  its  busi- 
ness location.  To  this  extent  it  appertains  to 
the  realty.  It  rests  against  the  bank.  It  sup- 
ports upon  the  realty,  and  unlike  vessels  that 
'  plough  the  waters  '  it  has  no  mobility,  no  ap- 
paratus to  change  place,  or  power  to  retain 
position,  other  than  land  fastenings.  It  is  in 
fact  but  a  floating  business  house,  or  rather  a 
business  house  upon  the  surface  of  the  water, 
and  stationed  by  its  cables.  It  is  a  building, 
a  structure  commonly  used  to  facilitate  the 
landing  of  boats  and  the  storing  of  freight, 
and  it  may  have  sleeping  apartments,  may  be 
dwelt  in,  and  it  is  embraced  within  the  spirit 
and  meaning  of  our  statute  declaring  that  such 
liens  may  be  held  on  '  any  building,  edifice, 
or  tenement.'  Gould's  Dig.,  §  1,  p.  768." 
Galbreath  v.  Davidson,  25  Ark.  490.  See  the 
title  Mechanics'  Liens. 

Liens— Hull.  (See  also  the  title  Maritime 
Liens.) — In  an  action  to  recover  for  certain 
materials  furnished  for  the  construction  of 
the  hull  of  a  steam  tug,  it  was  held  that  a 
boat  or  vessel  named  in  the  lien  law  (in  Mis. 
Laws,  §  17,  c.  13,  p.  656)  is  one  that  is  com- 
plete and  capable  of  being  used  to  carry 
freight  or  passengers.  The  hull  of  a  boat, 
without  the  other  parts  necessary  to  its  use,  is 
not  a  boat  within  the  meaning  of  the  statute 
to  which  a  lien  could  attach.  Northrup  v. 
The  Pilot,  6  Oregon  297.  See  also  Com.  v. 
Francis,  Thach.  Cr.  Cas.  (Mass.)  240. 
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UODILY  HARM.    (See  also  Inflict;  Harm.) — See  note  i. 

BODILY  HEIRS.  (See  also  Children,  Heirs.  And  see  the  title  SUCCES- 
SION.)— This  phrase  is  used  to  designate  that  class  of  persons  who  by  law 
take  property  by  inheritance  or  succession  from  another.2 

BODILY  INFIRMITY. —  See  Infirmity. 

BODY.  (See  also  the  title  Dead  Body.)  —  The  main  part  or  frame 
of  anything,  in  distinction  from  parts  subordinate  or  less  important.  Thus 
by  the  body 3  of  a  man  is  understood  the  the  trunk  in  distinction  from 


Marine  Insurance. — In  an  action  on  a  policy 
of  insurance  in  the  usual  form  on  ship,  boat, 
etc.,  evidence  of  a  usage  that  the  under- 
writers never  pay  for  the  loss  of  boats  on  the 
outside  of  a  ship,  slung  upon  the  quarter,  was 
held  inadmissible,  as  contradicting  the  con- 
tract, not  explaining  it.  Blackett  v.  Royal 
Exch.  Assur.  Co.,  2  Cromp.  &  J.  244.  See 
also  the  titles  Marine  Insurance;  Usages 
and  Customs. 

BUls  of  Lading.  (See  also  the  titles  Bills  of 
Lading  ;  Marine  Insurance.) — Where  a  bill 
of  lading  contained  the  following  clause  of 
exception,  "  the  act  of  God,  etc.,  and  all  and 
every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  of  whatever  nature  and 
kind  soever,  save  risk  of  boats,  so  far  as  ships 
are  liable  thereto,  excepted,"  it  was  held  that 
the  shipowner  was  not  liable  for  a  loss  in- 
curred by  the  wreck  of  a  boat  which  was  car- 
rying the  goods  to  shore,  according  to  the 
custom  of  the  West  India  trade,  as  the  saving 
clause  extended  to  only  the  same  risks  as  if 
the  goods  had  been  on  board  the  ship.  John- 
ston v .  Benson,  4  Moore  90. 

Appurtenances.  (See  also  Appurtenances, 
vol.  2,  p.  530.) — In  a  bill  of  sale  of  a  vessel 
with  its  appurtenances,  the  boat  does  not 
pass.    Starr  v.  Goodwin,  2  Root  (Conn.)  71. 

House  of  111  fame.  (See  House,  and  the  title 
Houses  of  Ill-fame.) — The  term  "house of 
ill-fame,"  as  used  in  the  statute  punishing  the 
keeping  thereof  as  a  nuisance,  properly  in- 
cludes a  imat  on  the  river,  when  used  as  a 
habitation  for  such  purposes.  State  v.  Mul- 
len, 35  fowa  199. 

Ferry  Boat — Taxation.  (See  also  the  titles 
Ferries;  Occupation,  Business  and  Priv- 
ilege Taxes.) — In  Duekwall  v.  New  Albany, 
25  Ind.  286,  a  ferry  boat  was  held  not  to  be  a 
vehicle  within  a  statute  authorizing  taxation 
of  vehicles.  The  court  said  :  "  Webster  states 
that  the  word  'vehicle'  is  rarely  npplicd  to  water 
craft,  and  our  statute  requires  us  to  give  the 
word  as  used  In  the  act  its  '  ordinary  and  usual 
sense.'  A  former  section  refers  also  to  the 
same  objects,  describing  them  as  '  vehicles  for 
the  transportation  of  passengers  freight,  or 
Other  articles,  to  or  from  points  within  the 
city  for  hire  or  pny.'  " 

1  Bodily  Harm.  —  "One  receives  bodily 
A«»rm  in  a  legal  sense  when  another  touches 
his  prrson  against  his  will  with  physical  force 
intentionally  hostile  and  aggressive,  or  pro- 
jects such  force  against  hi*  person.  Here,  for 
the  moment,  Snyder  was  deprived  by  the  de- 
fendant of  his  own  control  of  his  own  person, 
nnd  he  was  controlled,  intimidated,  and  coerced 
by  the  hostile,  aggressive  physical  force  of 
the  defendant.    The  offer  to  prove  thai  bodily 
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harm  was  not  intended  was  made  in  the  face 
of  the  defendant 's  testimony  that  he  intended 
to  do  just  what  he  did  do."  People  v.  Moore, 
50  Hun  (N.  Y.)  356.    See  also  Harm. 

2.  Bodily  Heirs. — Donnell  v.  Mateer,  5  Ired. 
Eq.  (N.  Car.)  9.  In  the  sense  of  "  children," 
see  Mitchell  v.  Simpson,  88  Ky.  126.  In 
Righter  v.  Forrester,  1  Bush  (Ky.)  279,  the 
court  said  :  "  Looking  to  the  entire  will  to  as- 
certain the  testator's  intention  in  using  the 
words  bodily  heirs,  whether  in  their  technical 
sense  or  more  popular  signification  as  synony- 
mous with  the  word  '  children  '  or  '  descend- 
ants,' our  conclusion  is  that  the  latter  is  the 
true  construction."  See  also  Ford  v.  Cook, 
73  Ga.  215. 

Bodily  Issue  as  Denoting  Children. — See  Dun- 
can v.  Harper,  4  S.  Car.  84.  See  also  Chil- 
dren ;  Heirs. 

3.  Indictment  for  Homicide. — In  deciding  that 
in  an  indictment  for  murder  the  place  of  the 
mortal  wound  is  sufficiently  indicated  by  the 
allegation  that  it  was  "upon  the  body,"  the 
court,  by  Welles,  J.,  said:  "The  indictment, 
in  my  opinion,  is  sufficiently  certain  in  this  re- 
spect. By  the  word  body  in  this  connection 
is  to  be  understood  the  trunk  of  the  man,  in 
distinction  from  his  head  and  limbs.  This  is 
the  doctrine  of  the  books  on  the  subject." 
Sanchez  v.  People,  22  N.  Y.  147 ;  Long's  Case, 
5  Coke  120;  State  v.  Edmundson,  64  Mo.  398. 

The  word  body,  as  applied  to  the  human 
frame  in  ordinary  language,  has  a  well-defined 
and  well-understood  signification,  and  means 
a  trunk  as  distinguished  from  the  head  and 
limbs;  that  part  of  the  human  being  between 
the  upper  part  of  the  thighs  or  hips  and  his 
neck,  excluding  his  arms.  Walker  v.  State, 
34  Fla.  167.  And  in  this  case  it  was  held  that 
an  indictment  for  murder  that  alleges  the 
wound  to  have  been  inflicted  "  in  and  upon 
the  body  "  is  sufficient,  and  it  is  not  necessary 
to  state  upon  what  particular  part  of  the  body 
the  wound  was  inflicted.  The  court  said: 
"  We  think  the  indictment  is  sufficient.  True, 
there  are  some  old  English  decisions,  and 
some  more  modern  American  authorities,  fol- 
lowing the  course  of  the  common  law,  which 
hold  that  the  part  of  the  body  upon  which  the 
wound  is  inflicted  should  be  described  with 
great  particularity.  Vide  3  Chit.  Cr.  Law 
73$  ;  1  Archh.  t'r.  I'r.  790,  7<)i ;  Dias  v.  State, 
7  Blackf.  (Ind.)  20.  But  this  strictness  has 
been  considerably  relaxed  even  in  England. 
Rex  -■.  Mosley,  t  Moo.  C.  C.  98.  2  Moo.  C. 
C.  227  ;  Turner's  Case,  I  Lew.  C.  C.  177.  *  *  • 
In  our  opinion  the  great  weight  of  American 
and  more  recent  authority  is  that  it  is  not 
necessary,  in  an  Indictment  for  homicide,  to 
state  upon  what  particular  part  of  the  Mh| 
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the  head  and  limbs.    For  other  uses  of  the  word,  see  note  I.    Also,  a 


the  mortal  wound  was  inflicted.  People  v. 
Steventon,  9  Cal.  273  ;  Moore  v.  State,  15  Tex. 
App.  1 ;  Sanchez  v.  People,  22  N.  Y.  147  ;  Cor- 
dell  v.  State,  22  Ind.  1 ;  Whelchell  v.  State,  23 
Ind.  89;  Jones  v.  State,  35  Ind.  122;  Maxw. 
Cr.  Proc.  182.  We  think  it  sufficient  to  allege 
that  the  mortal  wound  was  inflicted  upon  the 
body  of  the  deceased."  See  also  Encyc.  of 
Pleading  and  Practice,  title  Homicide. 

1.  Body  of  the  County. — In  an  indictment  for 
an  assault,  under  the  United  States  statute 
(Stat,  of  1825,  c.  276,  §  22),  reading  as  fol- 
lows :  "  If  any  person  or  persons  upon  the 
high  seas,  or  in  any  arm  of  the  sea,  or  in  any 
river,  haven,  creek,  basin,  or  bay,  within  the  ad- 
miralty jurisdiction  of  the  United  States,  and 
out  of  the  jurisdiction  of  any  particular  state, 
on  board  any  vessel,  etc.,  shall,  with  a  dan- 
gerous weapon,  or  with  intent  to  kill,  etc.,  com- 
mit an  assault  on  another,  such  person  shall," 
etc., —  it  was  held  that  the  circuit  courts  of 
the  United  States  had  no  jurisdiction  under 
the  said  statute  when  the  place  in  which  the 
assault  was  committed  was  within  the  body 
of  the  county.  The  court,  by  Story,  J.,  said  : 
"  But  to  bring  a  case  within  the  purview  of 
the  present  statute,  it  is  not  sufficient  that  the 
place  where  the  offense  is  committed  is  with- 
in the  admiralty  jurisdiction  of  the  United 
States,  whether  it  be  an  arm  of  the  sea,  creek, 
or  bay,  etc.,  but  it  must,  by  the  very  words  of 
the  statute,  also  be  a  place  'out  of  the  juris- 
diction of  any  particular  state.'  And  it  is  out 
of  the  jurisdiction  of  the  state,  in  the  sense 
of  this  statute,  if  it  be  not  within  the  body  of 
some  county  within  the  state.  This  leads  me 
to  consider  what  is  the  proper  boundary  of 
counties  bordering  on  the  seacoast,  according 
to  the  established  course  of  the  common  law, 
for  to  that  I  shall  feel  myself  bound  to  con- 
form on  the  present  occasion,  whatever  might 
have  been  my  doubts  if  I  were  called  to  de- 
cide upon  original  principles.  The  general 
rule,  as  it  is  often  laid  down  in  the  books,  is 
that  such  parts  of  rivers,  arms,  and  creeks  of 
the  sea  are  deemed  to  be  within  the  bodies  of 
counties  where  persons  can  see  from  one  side 
to  the  other.  Lord  Hale  uses  more  guarded 
language,  and  says  *  *  *  that  the  arm  or 
branch  of  the  sea  which  lies  within  the  fauces 
terrce,  where  a  man  may  reasonably  discern  be- 
tween shore  and  shore,  is,  or  at  least  may  be, 
within  thebodyoi  a  county.  Hawkins  (PI.  Cr., 
bk.  2,  c.  9,  §  14)  has  expressed  the  rule  in  its 
true  sense,  and  confines  it  to  such  parts  of  the 
sea  where  a  man  standing  on  the  one  side  may 
see  what  is  done  on  the  other.  And  this  is 
precisely  the  doctrine  which  is  laid  down  by 
Stanton,  J.,  in  the  passage  in  Fitz.  Abridg. 
Corone.  399,  8  Edw.  II.,  on  which  Lord  Coke 
and  the  common  lawyers  have  laid  so  much 
stress  as  furnishing  conclusive  authority  in 
their  favor."  U.  S.  v.  Grush,  g  Mason  (U. 
S-)  293. 

Body  of  the  County — Jury  and  Jury  Trial. 

(See  also  the  title  Jury  and  Jury  Trial.) 
— Where  a  statute  required  jurors  to  be  sum- 
moned from  the  body  of  the  county,  it  was 
held  that  it  was  not  necessary  that  the  jurors 
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should  have  been  summoned  from  every  town- 
ship in  the  county.  The  court  said:  "This 
language  means,  as  here  used,  '  from  the  coun- 
ty at  large,'  '  from  the  people  of  the  county 
at  large,'  competent  to  act  as  jurors."  State 
v.  Arthur,  39  Iowa  633. 

Grand  Jury.  (See  Encyc.  of  Pleading 
and  Practice,  titles  Grand  Juries  ;  Indict- 
ment.)— Where  an  indictment  stated  that  the 
grand  jury  were  "  inquiring  in  and  for  the 
county  of  D.,"  it  was  held  sufficient  without 
the  words  "for  the  body  of  the  county."  In 
this  case  the  court,  by  Cole,  J.,  said:  "  The 
next  objection  seems  to  us  equally  untenable 
as  the  one  we  have  just  considered.  It  is 
that  it  does  not  appear  from  the  indictment 
that  the  grand  jury  were  sworn  and  charged 
as  a  grand  jury  to  inquire  for  the  body  of  the 
county  of  Dodge,  or  that  they  were  a  grand 
jury  sworn  to  inquire  for  the  body  of  the 
county.  The  caption  recites  that  the  grand 
jury  were  sworn  and  charged  '  inquiring  in 
and  for  the  county  of  Dodge.'  The  words 
'  body  of  the  county'  are  omitted.  It  is 
claimed  that  these  words  have  a  fixed  legal 
meaning,  importing  or  signifying  the  county 
at  large,  as  distinguished  from  any  particular 
locality  within  it,  and  that  they  cannot  be 
supplied  by  intendment.  The  county  of  Dodge 
is  a  civil  division  or  a  portion  of  the  state  of 
Wisconsin,  organized  as  a  body  politic  and 
corporate  for  certain  judicial  and  political 
purposes;  and  a  statement  in  the  caption  of 
the  indictment  that  the  grand  jury  were  sworn 
to  inquire  '  in  and  for  the  county '  certainly 
implies  that  they  were  making  inquisitions 
for  the  entire  county  and  not  for  some  portion 
of  it.  Our  statute  provides  that  no  indict- 
ment shall  be  deemed  invalid  by  reason  of  any 
defect  or  imperfection  in  matters  of  form 
which  shall  not  prejudice  the  defendant  (§  13, 
c.  179);  and  it  must  be  obvious  that  the 
omission  of  the  words  '  body  of  the  county '  in 
the  caption  was,  at  most,  the  merest  infor- 
mality, which  could  have  prejudiced  no  one." 
Fizell  v.  State,  25  Wis.  364. 

Elver — Body  of  Water.  (See  also  the  titles  Ad- 
miralty Jurisdiction,  vol.  1,  p.  688;  Unit- 
ed States  Courts.) — In  construing  the  act, 
General  Laws  1878,  c.  48,  §  1,  as  follows: 
"Timber,  logs,  and  lumber  lying  in  or  upon  any 
body  of  water  in  this  state,  outside  the  bound- 
ary or  limits  of  any  town  therein,  shall  be 
taxed  its  full  value  in  the  town  nearest  and 
opposite  such  property,"  the  court,  by  Bing- 
ham, J.,  said  :  "A  river  has  been  defined  as  a 
natural  stream  of  water  flowing  betwixt  banks 
or  walls  in  a  bed  of  considerable  depth  and 
width,  being  so  called  whether  its  current  sets 
always  one  way  or  flows  and  reflows  with  the 
tide  (2  Bouvier  L.  Diet.  487),  and  as  water 
flowing  in  a  channel  between  banks  more  or 
less  defined.  Rex  v.  Oxfordshire,  1  B.  &  Ad. 
289,  20  E.  C.  L.  389;  State  v.  Gilmanton,  14 
N.  H.  478.  A  river  is  a  body  of  water  in  an 
ordinary  sense,  and  there  is  nothing  to  show 
that  it  is  not  a  body  of  water  within  the  mean- 
ing of  the  Act  of  1878."  Berlin  Mills  Co.  v. 
Wentworth's  Location,  60  N.  H.  156. 
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BODY  EXECUTION— BO  HE  A . 


Definitions. 


collection  of  individuals  united  for  some  common  purpose.1 

BODY  EXECUTION.  —  See  the  title  IMPRISONMENT  for  Debt  and  in 
Civil  Cases.  And  see  Encyc.  of  Pleading  and  Practice,  title  Execu- 
tions against  THE  Bodv.    See  generally  this  work,  title  Arrest,  vol.  2, 

P-832  .  .  „ 

BOGUS. — False;  spurious;  counterfeit.2 

BOHEA.  (See  also  the  title  Revenue  Laws.) — A  term  of  commerce  used 
in  the  expression  "  bohea  tea."  It  is  not  usually  a  distinct  and  simple  sub- 
stance, but  is  a  compound  made  up  in  China  of  various  kinds  of  the  lowest- 
priced  black  teas.3 


Body  or  Capital. — A  trustee  is  authorized  to 
apply  and  appropriate  the  whole  or  any  por- 
tion of  the  body  and  capital  of  the  trust  estate 
for  the  use  and  benefit  of  the  beneficiary.  It 
was  held  that  the  trustee  had  power  to  sell 
the  fee  simple.  The  court  said:  "  We  think 
the  words  '  body  or  capital,'  as  used  in  the 
will,  mean  the  principal  or  substance  of  the 
estate,  from  which  income  may  be  derived, 
and  that  the  authority  to  appropriate  •  the 
whole  or  any  portion'  of  it  means  an  author- 
ity to  dispose  of  and  to  appropriate  the  whole 
or  any  part  of  the  substance  in  the  form  of 
real  or  personal  property,  when  the  income 
does  not  suffice.  The  language  may  be  un- 
usual to  indicate  a  power  of  sale,  but  we  think 
it  is  sufficient."    Ames  v.  Ames,  15  R.  I.  14. 

1.  Body  Corporate  or  Politic.  (See  also  the 
titles  Corporations;  Municipal  Corpora- 
tions. And  see  Corporate;  Politic.) — It 
has  been  held  in  New  York  that  the  provision 
in  the  constitution  of  that  state,  requiring  the 
assent  of  two  thirds  of  the  m -mbers  elected 
to  each  branch  of  the  legislature  to  every  bill 
creating,  continuing,  altering,  or  renewing 
any  body  corporate  or  politic,  does  not  apply 
to  public  corporations;  it  applies  solely  to 
private  corporations,  such  as  banking  institu- 
tions and  the  like.  Therefore,  laws  affecting 
public  corporations,  such  as  cities  and  vil- 
lages, may  be  passed  by  mere  majority  votes. 
People  V.  Morris,  13  Wend.  (N.  Y.)  325. 

Same — But  Associations  Organized  under  the 
General  Banking  Law,  and  in  conformity  with 
its  provisions,  are  not  "  bodies  politic  and  cor- 
porate "  within  the  spirit  and  meaning  of  the 
constitution.  Warner  v.  Beers,  23  Wend. 
(N.  Y.)  103.  See  the  observations  of  Senator 
Verplanck  in  this  case. 

Same— School  District.  (See  also  the  title 
Schools.) — It  has  been  held  in  Pennsylvania 
that  a  school  district  is  not  a  body  corporate 
within  the  meaning  of  the  Act  of  March  31, 
i860,  Criminal  Code,  (j  118,  making  it  a  mis- 
demeanor for  a  director,  etc.,  to  falsify  pa- 
pers, etc.,  of  such  body  corporate,  inasmuch 
as  school  districts  are  not  strictly  municipal 
corporations,  having  neither  seal  nor  legisla- 
tive powers,  but,  like  counties  and  townships, 
are  quasi  corporations.  Com.  v.  Beamish,  81 
Pa.  St.  389. 

Same — County.  (See  also  the  title  Coun- 
Tiks.) — In  Cedar  County  7\  Johnson,  50  Mo. 
325,  a  county  was  field  not  a  body  Corporate, 

Heirs  of  the  Body. — Sec  riRIRS;  Sri  <  BflfllON. 
And  see  anlr,  BODILY  1 1  KIRS. 

2.  Confidence  Oamo  (See  :ilso  Com  iiikm  it 
Gamk,  and  the  title  Fai.sk  Pkktknsics.) — A 


note  or  order  given  by  any  one  which  is 
signed  by  himself  does  not  come  within  the 
meaning  of  the  words  "  false  or  bogus  checks  " 
as  used  in  the  Illinois  Criminal  Code  (Rev. 
Stat.  1874,  §  9^>  P-  366)  entitled  "  confidence 
game,"  as  it  is  genuine.  Any  one  taking 
either  does  so  upon  the  faith  of  the  signature 
alone.    Pierce  v.  People,  81  111.  98. 

3.  In  reversing  a  decree  of  forfeiture  of  cer- 
tain teas  imported  and  entered  as  bohea,  which 
it  was  claimed  by  the  United  States  differed 
in  quality  from  the  entry,  the  court,  by  Story, 
J.,  said:  "The  argument  on  behalf  of  the 
United  States  is  that  the  two  hundred  chests 
of  tea  now  in  controversy  are  in  reality  simple 
congo  tea,  and  not  bohea;  that  the  latter  is 
a  pure  unmixed  tea,  entirely  distinct  from 
Congo,  and  known  in  China  by  an  appropriat 
name;  that  it  is  to  this  pure  and  unmixed 
bohea  tea  that  the  successive  acts  of  C  >nj,-ress 
refer,  and  not  to  any  other  mixed  t  a  th  High 
known  by  the  common  denomination  'f  60- 
hea.  If  we  were  to  advert  to  scientific  lassi- 
fications  for  our  guide  on  the  present  cca- 
sion,  it  is  most  manifest,  from  the  works  cited 
at  the  bar,  that  bohea  is  a  generic  term,  in- 
cluding under  it  all  the  black  teas,  and  not 
merely  a  term  indicating  a  specific  kind.  But 
it  appears  to  us  unnecessary  to  enter  upon  this 
inquiry,  because,  in  our  opinion,  Congress 
must  be  understood  to  use  the  word  in  its 
known  commercial  sense.  *  *  *  '  Uohea  tea,' 
then,  in  the  sense  of  all  our  revenue  laws, 
means  that  article  which  in  the  known  usage 
of  trade  has  acquired  that  distinctive  appel- 
lation. And  even  if  the  article  has  undergone 
some  variations  in  quality  or  mixture  during 
the  intermediate  period  from  1789  to  1816, 
when  the  last  act  passed,  but  still  retains 
its  old  name,  it  must  be  presumed  that  Con- 
gress in  this  last  act  referred  itself  to  the  ex- 
isting standard,  and  not  to  any  scientific  or 
antiquated  standard.  The  true  inquiry,  there- 
fore, is  whether,  in  a  commercial  sense,  the 
tea  in  question  is  known  and  bought  and  sold 
and  used  under  the  denomination  of  bohea 
tea.  We  think  the  evid-nce  on  this  point  is 
altogether  irresistible.  It  establishes  that  the 
bohea  tea  of  commerce  is  not  usually  a  dis- 
tinct and  simple  substatv  e,  but  ha  omp  uind 
made  up  in  China  of  various  kinds  01  th  •  low- 
est-priced black  teas,  and  th  •  mixture  is  of 
higher  or  lower  quality  according  t  the  ex- 
isting state  of  the  market,  [nde  d,  fr  >m  the 
uniformity  of  its  price  in  the  midst  of  great 
fluctuations  in  the  prices  of  all  other  teas,  it 
seems  rather  to  indicate  the  lowest  quality  of 
black  teas  than  any  uniform  compound.  It  if 
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Definitions. 


BOILER.  (See  also  Boiler  Insurance,  and  the  title  Explosions.)— See 
note  [. 

BOILER  INSURANCE.  (See  also  the  titles  FlRE  INSURANCE ;  INSURANCE.) 
— The  insurance  from  loss  occasioned  by  the  explosion  of  steam  boilers  has  as 
yet  given  rise  to  but  few  decisions.  The  point  most  disputed  has  been  the 
question  of  liability  where  the  loss  has  been  occasioned  by  fire  accompanied 
by  an  explosion.2 

BOILING. — A  condition  produced  by  heat.3 

BOLT.— See  note  4. 


accordingly  in  proof  that  old  congo  teas  are 
often  sold  as  bohea,  and  have  sometimes  been 
imported  into  our  market  under  that  denomi- 
nation. In  short,  whenever  black  teas  ar  de- 
teriorated by  age,  or  are  of  the  lowest  price, 
they  are  mixed  up  to  form  bohea  for  the  mar- 
ket, and  are  suited  to  the  demand  and  wishes 
of  the  purchasers.  It  is  not  meant  to  affirm 
that  there  is  no  such  simple  and  distinct  tea 
known  us  bohea.  All  that  the  evidence  jus- 
tifies us  in  saying  is,  that  this  is  not  the  com- 
mon bohea  of  commerce.  The  latter  may  or 
may  not  be  a  simple  substance,  according  t  > 
circumstances.  The  generic  name  bohea  com- 
prehending under  it  all  the  varieties  of  black 
teas,  whenever  they  are  at  the  cheapest  price 
in  the  mark  it,  or  are  of  a  very  inferior  qual- 
ity, or  are  mixed  up  for  sale,  they  lose  their 
specific  names  and  sink  into  the  common  de- 
nomination." Two  Hundred  Chests  of  Tea,  9 
Wheat.  (U.  S.)  438. 

1.  Boiler  Inspection.  (See  also  the  title  In- 
spection Laws.) — The  Minnesota  Boiler  In- 
spectors' Act  provided  that  the  act  should  not 
"apply  to  railroad  locomotives,  nor  shall  en- 
g'neers  employed  by  railroad  companies  be 
r. quired  to  procure  licenses  from  the  state 
board  of  inspectors;  nor  shall  it  apply  to  boil- 
ers inspected  by  insurance  companies."  In 
State  v.  McMahon  (Minn.  1896),  68  N.  W. 
Rep.  77,  it  was  contended  that  this  exempted 
not  only  locomotive  engineers,  but  engineers 
employed  by  railroad  companies  in  operating 
stationary  engines.  The  court,  however,  held 
that  the  exemption  could  apply  only  to  loco- 
motive engineers.  It  was  further  held  that 
only  those  boilers  which  have  been  inspected 
by  insurance  companies  duly  authorized,  and 
whose  business  it  is  to  insure  steam  boilers, 
were  within  the  above  exemption.  The  con- 
stitutionality of  the  statute  was  also  upheld. 

2.  Accident  or  Fire  Policy.  (See  also  the 
titles  Accident  Insurance,  vol.  1,  p.  284; 
Fire  Insurance.) — A  policy  of  insurance 
contained  the  following  clause  :  "  Against  all 
direct  loss  or  damage  (excepting  all  losses 
caused,  directly  or  indirectly,  by  fire  or  light- 
ning) to  the  property,  real  or  personal,  of  the 
assured,  situate  upon  the  above  described 
premises,  caused  by  any  accident  to  or  by  the 
boilers,  engines,  elevators,  steam  pipes,  shaft- 
ing, belting,  hangers,  and  pulleys  situated  on 
the  premises  above  described,  and  against  loss 
or  damage  resulting  from  such  accident  to 
the  property  of  others  for  which  the  assured 
may  be  liable."  In  Western  Refrigerator 
Co.  v .  American  Casualty  Ins.,  etc.,  Co.,  51 
Fed.  Rep.  155,  it  was  held  that  this  policy 
was  not  against  fire  even  though  the  fire  was 


the  result  or  immediate  consequence  of  the 
accident  within  the  policy. 

The  next  case  was  American  Steam  Boil- 
er Ins.  Co.  v.  Chicago  Sugar  Refining  Co., 
57  Fed.  Rep.  294,  reversing  48  Fed.  Rep. 
198.  The  case  was  as  follows :  A  policy  of 
insurance  upon  a  sugar  refinery  provided  for 
indemnity  against  loss  by  "  explosion  and  acci- 
dent," and,  by  a  condition  on  the  back  thereof, 
declared  that  the  term  "  explosion  "  included 
only  a  "rupture  of  the  shell  or  flues  of  the 
boiler  or  boilers,  caused  by  the  action  of 
steam."  It  was  held  by  the  Circuit  Court  that 
where,  in  an  attempt  to  extinguish  a  blaze 
originating  in  a  starch  kiln  heated  by  steam 
pipes,  a  cloud  of  starch  dust  was  stirred  up, 
which  came  in  contact  with  the  flame  and  ex- 
ploded, this  was  an  "accident"  within  the 
meaning  of  the  policy,  and  the  insurer  was 
liable  for  damage  to  the  property  caused  di- 
rectly by  the  explosion,  and  by  a  fire  which 
resulted  therefrom,  notwithstanding  a  further 
provision  that  no  claim  should  be  made  for 
"  any  explosion  or  loss  caused  by  the  burning 
of  the  building,"  or  "for  any  loss  or  damage 
by  fire  resulting  from  any  cause  whatever." 
Chicago  Sugar  Refining  Co.  v.  American 
Steam-Boiler  Co.,  48  Fed.  Rep.  198.  This 
decision  was  reversed,  however,  by  the  Circuit 
Court  of  Appeals.  American  Steam  Boiler 
Ins.  Co.  *.  Chicago  Sugar  Refining  Co.,  57 
Fed.  Rep.  294. 

3.  Boiling  Water — Criminal  Law.  (See  also 
Corrosive;  Destructive;  and  the  title 
Criminal  Law.) — Where  a  woman,  while 
her  husband  was  asleep,  boiled  a  quart  of  water 
in  a  coffee-pot,  and,  under  the  influence  of 
jealousy,  poured  it  over  his  face  and  into  one  of 
his  ears,  and  ran  off  boasting  she  had  boiled  him 
in  his  sleep,  whereby  the  man  was  for  a  time 
deprived  of  his  sight,  and  permanently  lost  the 
hearing  of  one  ear,  it  was  held  that  boiling 
water  is  a  "destructive  matter  within  the 
5th  section  of  the  Stat.  1  Vict.,  c.  85,"  which 
imposes  a  penalty  upon  whosoever  shall  cast, 
etc.,  upon  any  person  "any  corrosive  fluid 
or  other  destructive  matter,"  and  the  woman 
was  convicted  of  a  felony  under  the  statute. 
Reg.  v.  Crawford,  2  C.  &  K.  129,  61  E.  C.  L. 
129,  1  Den.  C.  C.  100. 

4.  Flour  Milling  —  Patents.  —  In  Jonathan 
Mills  Mfg.  Co.  v.  Whitehurst,  56  Fed.  Rep. 
590,  the  patent  involved  in  the  cause  was  for 
certain  improvements  in  dressing  and  bolting 
flour.  The  court  thus  defined  bolt  in  flour 
milling:  "  A  bolt,  in  flour  milling,  as  it  was 
known  until  a  few  years  prior  to  the  device 
set  forth  in  the  patent  sued  upon,  was  a 
cylindrical,  hexagonal,  or  prismatic  hollow 
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Definitions. 


BOMBAZINE.  (See  also  the  title  Revenue  Laws.)— Bombazine  is  a  fabric 
composed  of  worsted  and  silk,  that  is,  a  fabric  of  which  both  wool  and  silk 
are  component  materials.1 

BONA.  (See  also  Chattels;  Goods.) — Goods;  property.  In  common 
law,  confined  to  movable  property;  a  more  comprehensive  term,  however, 
than  "goods,"  as  embracing  chattels  real  as  well  as  personal.2 

BONA  FIDE. — Bona  fide  means  in  good  faith;  honestly;  without  fraud, 
deceit,  or  collusion  ;  in  ignorance  of  the  right  or  claim  of  a  third  party.3 


structure,  mounted  upon  a  revolving  shaft,  and 
consisting  of  a  skeleton  frame  over  which  was 
stretched  bolting  cloth  of  the  degree  of  fine- 
ness required  for  the  particular  work  to  be 
done."  The  court  then  went  on  to  describe 
the  various  improvements  that  had  been  in- 
troduced, up  to  the  time  of  the  plaintiff's 
patent. 

1.  U.  S.  v.  Clarke,  5  Mason  (U.  S.)  32. 
And  in  this  case  it  was  held  that  where  a  rev- 
enue statute  imposed  a  certain  duty  upon 
goods  of  which  wool  is  a  component  part, 
bombazine  was  liable  to  that  duty,  although  the 
statute  imposed  a  lower  duty  upon  goods  of 
which  silk  was  a  component  part. 

2.  Goods,  Biens.  Bona,  include  all  chattels, 
as  well  real  as  personal.  Chattels  is  a  French 
word,  and  signifies  goods,  which  by  a  word 
of  art  is  called  catalla.  Now,  goods  or  chat- 
tels are  either  personal  or  real.  Personal, 
as  horses  and  other  beasts,  household  stuff 
and  such  like;  called  personal  property  be- 
cause for  the  most  part  they  belong  to  the 
person  of  a  man,  or  else  for  that  they  are  to 
be  recovered  by  personal  actions.  Real  be- 
cause they  concern  the  realty,  as  terms  for 
years  of  lands  or  tenements,  etc.  But  by  the 
common  law  no  estate  of  inheritance  or  free- 
hold is  comprehended  under  these  words  bona 
or  catalla.  Co.  Litt.  118  b}  Eddy  v.  Davis, 
35  Vt.  248. 

Bona  et  Catalla. — Goods  and  chattels;  mov- 
able property.  This  expression  includes  all 
personal  things  that  belong  to  a  man.  Knight 
v.  Barber,  16  M.  &  W.  66. 

Bona  Mobllia. — Where  one  devised  all  his 
goods,  on  a  question  whether  a  debt  by  bond 
passed  to  the  devisee  it  was  held  by  Lord 
Chancellor  Cowper  that  it  did;  that  these 
words  seemed  at  common  law  to  pass  a  bond, 
and  to  extend  to  all  the  personal  estate;  but 
this  being  in  the  case  of  a  will — and  a  will  re- 
lating to  personal  estate,  too — it  ought  to  be 
construed  according  to  the  rules  of  the  civil 
law.  Now  the  civil  law  makes  bona  mobilia 
and  bona  1 m mobilia  the  mrmbra  dii'identia  of 
all  estates;  bona  immobilia  are  lands;  bona 
mobilia  are  all  movables,  which  must  extend 
to  bonds;  and  therefore  by  the  devise  of  all 
the  testator's  ev>ods  a  bond  must  pass.  Anony- 
mous, 1  P.  Wms.  267. 

But  bonds  (as  a  species  of  choses  in  action) 
admit  of  no  locality,  and  therefore  a  devise 
of  goods  and  chattels  in  a  particular  place 
will  not  pass  bonds  which  happen  to  be  in 
that  place  at  the  death  of  tin-  testator.  Chap- 
man t.  Hart,  1  Ves,  273. 

Leoae. — In  Portman  V.  Willis,  Cro.  Eliz. 
387,  it  was  held  that  a  lease  passed  under  a 
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3.  Bona  Fide  Debts.  —  In  construing  the 
fourth  clause  of  the  treaty  between  the  United 
States  and  Great  Britain,  which  was  as  fol- 
lows: "It  is  agreed  that  creditors  on  either 
side  shall  meet  with  no  lawful  impediment  to 
the  recovery  of  the  full  value  in  sterling 
money  of  all  bona  fide  debts,"  in  a  suit  upon 
a  bond  dated  July  7,  1774,  the  court,  by  Chase, 
J.,  said  :  "  '  Of  all  bona  fide  debts,'  that  is,  debts 
of  every  species,  kind,  or  nature,  whether  by 
mortgage,  if  a  covenant  therein  for  payment, 
or  by  judgments,  specialties,  or  simple  con- 
tracts. But  the  debts  contemplated  were  to  be 
bona  fide  debts,  that  is,  bona  fide  contracted 
before  the  peace,  and  contracted  with  good 
faith,  or  honestly,  and  without  covin,  and  not 
kept  on  foot  fraudulently.  Bona  fide  is  a 
legal  technical  expression,  and  the  law  of 
Great  Britain  and  this  country  has  annexed  a 
certain  idea  to  it.  It  is  a  term  used  in  statutes 
in  England  and  in  Acts  of  Assembly  of  all  the 
states,  and  signifies  a  thing  done  really,  with 
a  good  faith,  without  fraud,  or  deceit,  or  col- 
lusion, or  trust.  The  words  bona  fide  are  re- 
strictive, for  a  debt  may  be  for  a  valuable 
consideration  and  yet  not  bona  fide.  A  debt 
must  be  bona  fide  at  the  time  of  its  commence- 
ment or  it  never  can  become  so  afterwards. 
The  words  bona  fide  were  not  prefixed  to  de- 
scribe the  nature  of  the  debt  at  the  date  of  the 
treaty,  but  the  nature  of  the  debt  at  the  time 
it  was  contracted."  Ware  v.  Hylton,  3  Dall. 
(U.  S.)  241. 

Bona  Fide  Agreement. — In  Hale  v.  Darter,  10 
Humph.  (Tenn.)  95,  the  court  says:  "It  is  true 
that  the  words  bona  fide  literally  mean  good 
faith,  but  when  used  in  reference  to  an  agree- 
ment, bargain,  orsale,  import  something  more. 
When  we  speak  of  a  bona  fide  contract,  agree- 
ment, or  covenant,  we  mean  one  that  is  legal, 
valid,  subsisting;  such  a  contract  as  imposes 
legal  obligations,  and  mav  be  enforced  in  the 
judicial  tribunals  of  the  country." 

Bona  Fide  Holder—  Bona  Fide  Purchaser. — A 
bona  fide  purchaser  is  one  who  buvs  property 
of  another  without  notice  that  some  third  per- 
son has  a  right  to,  or  interest  in,  such  prop- 
erty, and  pays  a  full  and  fair  price  for  the 
same  at  the  time  of  such  purchase,  or  before 
he  has  notice  of  the  claim  or  interest  of  such 
other  in  the  property.  Spicer  -•.  Waters,  65 
Barb.  (N.  Y.)  231. 

The  decisions  upon  the  question  of  who  is 
and  who  is  not  a  bona  fide  purchaser  nre  so 
numerous,  and  have  arisen  in  such  a  variety 
of  connect  ions,  as  to  make  an  exhaustive  treat- 
ment in  this  place  Impracticable.  The  reader 
Is  referred  to  the  specific  title  treating  on  the 
subject  in  connection  with  which  a  construc- 
tion of  the  term  is  desired;  as,  for  example, 
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for  the  protection  afforded  to  a  bona  fide 
purchaser,  where  a  sale  or  conveyance  is 
fraudulent,  see  the  title  Fraudulent  Sales 
and  Conveyances;  again,  as  to  a  purchaser 
at  a  judicial  sale,  seethe  title  Judicial  Sale, 
etc.  And  see  generally  the  titles  Considera- 
tion ;  Recording  Acts.  The  same  is  true  of 
a  imiKt  fide  holder.  For  the  construction  of 
this  term,  see  generally  the  title  Bills  of  Ex- 
change and  Promissory  Notes,  ante.  And 
see  such  titles  as  Bills  of  Lading,  ante; 
Bonds,/w/;  Checks  ;  Chattel  Mortgages, 
etc. 

Bona  Fide  Traveler.  (See  also  the  title  Inns 
and  Innkeepers,  and  see  Traveler.) — A 
bona  fide  traveler  means  nothing  more  than  a 
traveler.  As  Williams,  J.,  said,  in  Atkinson  v. 
Sellers,  28  L.  J.  M.  C.  13,  "  Can  a  man  be  a 
mala  fide  traveler?  The  question  is,  was  he 
a  traveler?  " 

Bona  Fide  Parishioner.  —  In  Etherington  v. 
Wilson,  45  L.  J.  Ch.  153,  1  Ch.  Div.  160, 
B  ram  well,  B.,  said  :  "I  should  think  any  person 
would  have  a  difficulty  in  defining  the  differ- 
ence between  a  parishioner  and  a  bona  fide 
parishioner.  I  do  not  know  what  difference 
there  is  between  them." 

Bona  Fide  Possessor.  (See  also  the  title  Im- 
provements, and  the  cross-references  there 
given.) — This  term  has  been  frequently  con- 
strued in  cases  arising  between  the  rightful 
owner  of  land,  and  the  occupant  who  has 
made  improvements;  the  latter's  right  to 
compensation  for  such  improvements  depend- 
ing upon  the  bona  fides  of  the  occupancy. 

In  a  Texas  case,  where  suit  was  brought  for 
the  recovery  of  land,  and  the  defendant 
claimed  compensation  for  improvements  on 
the  ground  that  he  had  honestly  settled  there- 
on through  a  mistake  in  the  boundary  line 
and  was  therefore  a  bona  fide  possessor,  the 
court,  by  Hemphill,  C.  J.,  in  refusing  his  claim 
because  he  had  been  notified  by  the  plain- 
tiff that  he  was  improving  on  his  land,  but 
had  taken  no  legal  steps  to  ascertain  the  true 
boundaries,  said:  "Mr.  Sedgwick,  in  his 
learned  treatise  on  the  Measure  of  Damages, 
defines  a  bona  fide  possessor  to  be  one  who  not 
only  supposes  himself  to  be  the  true  owner  of 
the  land,  but  who  is  ignorant  that  his  title  is 
contested  by  any  person  claiming  a  better 
right  to  it  (2d  ed.,  p.  126).  This  definition  is 
supported  by  the  authority  to  which  he  refers, 
viz.,  Bright  v.  Boyd,  1  Story  (U.  S.)  478. 
But  if  it  be  construed  to  restrict  the  quality 
of  good  faith  to  cases  only  where  the  tenant 
is  ignorant  that  his  title  is  contested  by  one 
who  claims  the  land  under  a  better  right,  I 
apprehend  that  it  does  not  embrace  all  the  ele- 
ments which  may  constitute  good  faith,  and 
that  it  would  fail  to  secure  rights  which  our 
statutes  intended  to  protect.  No  doubt  the 
definition,  so  far  as  it  goes,  is  sound,  and  that 
a  possessor  holds  in  good  faith  who  is  justifi- 
ably ignorant  of  the  rights  of  the  true  owner. 
But  he  may  also  have  good  faith  where  he 
makes  an  innocent  mistake  in  point  of  law; 
for  instance,  as  to  the  construction  of  a  de- 
mise, the  due  execution  of  a  power,  and  the 
like,  where,  though  aware  of  the  opposing 
claim,  he  may  have  entered  in  full  confidence 
of  the  validity  of  his  title.    Adams  on  Eq.,  p. 

61 


386,  referring  to  B.  N.  P.,  p.  88.  Of  course, 
when  the  tenant  is  cognizant  of  the  claims  of 
another,  he  must  have  reasonable  and  strong 
grounds  to  believe  in  the  soundness  of  his 
own  title,  otherwise  he  cannot  claim  as  a 
holder  in  good  faith."  Sartain  v.  Hamilton, 
12  Tex.  219.  See  Houston  v.  Sneed,  15  Tex. 
307;  Saunders  v.  Wilson,  19  Tex.  194;  Dorn 
v.  Dunham,  24  Tex.  366;  Green  v.  Biddle,  8 
Wheat.  (U.  S.)  1;  McLaughlin  v.  Barnum,  31 
Md.  425 ;  Morrison  v.  Robinson,  31  Pa.  St. 
456;  Dormer  v.  Fortescue,  3  Atk.  124;  Hicks 
v.  Sallitt,  3  De  G.  M.  &  G.  813,  18  Jur.  915; 
Mason  v.  Harris,  11  Ch.  Div.  106;  Tryon  v. 
National  Provident  Inst.,  16  B.  Div.  678. 
Compare  Clowes  v.  Hilliard,  4  Ch.  Div.  413; 
Lord  Advocate  v.  Drysdale,  L.  R.  2  H.  L.  Sc. 
368;  Stuart  v.  Baldwin,  41  U.  C.  O^B.  446. 

Bona  Fide  Mistake.  (See  also  the  title  Mis- 
take.)—  Under  Order  XVI.,  rule  2,  of  the 
Rules  of  Court,  1875,  as  follows  :  "  Where  an 
action  has  been  commenced  in  the  name  of 
the  wrong  person  as  plaintiff,  or  where  it  is 
doubtful  whether  it  has  been  commenced  in 
the  name  of  the  right  plaintiff  or  plaintiffs, 
the  court  or  a  judge  may,  if  satisfied  that  it  has 
been  so  commenced  through  a  bona  fide  mis- 
take, and  that  it  is  necessary  for  the  determi- 
nation of  the  real  matter  in  dispute  so  to  do, 
order  any  other  person  or  persons  to  be  sub- 
stituted or  added  as  plaintiff  or  plaintiffs  upon 
such  terms  as  may  seem  just," — the  court,  by 
Jessel,  M.  R.,  held  that  the  words  '■'■bona  fide 
mistake  "  included  a  mistake  of  law  as  well  as 
of  fact.    Duckett  v.  Gover,  6  Ch.  Div.  82. 

Bona  Fide  Paid.  (See  also  the  titles  Elec- 
tions; Poor  and  Poor  Laws.) — Where  A 
agreed  with  B  to  build  a  house,  according  to 
certain  specifications,  on  land  then  belonging 
to  B,  in  consideration  of  which  undertaking, 
and  of  an  annual  rent  charge  of  twenty-five 
shillings,  a  lease  of  the  land  for  three  lives 
was  to  be  granted ;  and  the  house  was  built 
by  A  according  to  the  specifications,  at  the 
cost  of  eighty-five  pounds,  whereupon  the 
lease  was  granted  —  the  grant  of  the  rent 
charge  and  the  erection  of  the  house  on  the 
land  conveyed  being  together  of  the  pecuni- 
ary value  to  the  grantor  at  the  time  of  the 
conveyance  of  more  than  thirty  pounds — it 
was  held  that  A  hereby  acquired  a  settlement 
under  the  Act  9  Geo.  I.,  c.  7,  §  5,  as  follows  r 
"No  person  or  persons  shall  be  deemed,  ad- 
judged, or  taken  to  acquire  or  gain  any  set- 
tlement in  any  parish  or  place,  for  or  by  virtue 
of  any  purchase  of  any  estate  or  interest  in- 
such  parish  or  place,  whereof  the  considera- 
tion for  such  purchase  doth  not  amount  to- 
the  sum  of  thirty  pounds  bona  fide  paid,"  etc. ; 
the  court,  by  Wightman,  J.,  saying  :  "The  con- 
sideration was  the  building  a  house  that  cost 
eighty-five  pounds,  and  therefore,  unless  to- 
satisfy  the  statute  nothing  but  a  pecuniary  con- 
sideration in  the  strict  sense  of  the  word  will 
suffice,  and  money  value  is  not  enough,  our 
judgment  must  be  for  the  respondents.  The 
decision  which  seems  most  in  point  is  Wendron 
v.  Stithians,  4  El.  &  Bl.  147,  82  E.  C.  L.  147, 
which  was  in  effect  that  if  the  value  of  thirty 
pounds  had  there  been  paid  for  the  purchase 
of  the  lease,  the  statute  would  apply;  if  not, 
it  would  not ;  and  the  only  question  appears- 
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BONDED  WAREHOUSE.  (See  also  the  titles  Revenue  Laws;  Ware- 
house and  Warehouseman.) — See  note  i. 


to  have  been,  had  there  been  a  payment, 
either  pecuniary  or  by  what  was  equivalent 
to  pecuniary,  or  was  the  consideration  for  the 
lease  mere  love  and  affection?  It  was  taken 
for  granted  there  that  an  equivalent  to  money 
would  have  sufficed ;  and  may  not  the  build- 
ing the  house,  in  this  case,  at  the  expense 
of  eighty-five  pounds,  be  fairly  taken  as  an 
equivalent  to  that  sum?"  Reg.  v.  Belford, 
3  B.  &  S.  662,  113  E.  C.  L.  662. 

A  Bona  Fide  Pre  emptlon  Claimant  is  one  who 
has  settled  upon  lands  subject  to  pre-emption, 
with  the  intention  to  acquire  them,  and  who, 
in  order  to  perfect  his  right  to  them,  has  com- 
plied, or  is  proceeding  to  comply,  in  good 
faith,  with  the  requirements  of  the  pre-emp- 
tion laws.  Hosmer  v.  Wallace,  97  U.  S.  576. 
In  that  case  the  court  said  :  "  The  contention 
of  the  plaintiff,  if  we  understand  it,  is  that 
the  proviso  in  the  eighth  section  of  the  Act 
of  1866  changed  the  doctrine  stated,  and  gave 
him  a  right  of  pre-emption  to  land  excluded 
by  the  survey  from  the  tract  confirmed, 
although  it  was  at  the  time  in  the  occupation 
of  the  defendant.  The  proviso  is,  that  nothing 
in  the  act  'shall  be  construed  so  as  in  any 
manner  to  interfere  with  the  right  of  bona  fide 
pre-emption  claimants;'  and  it  is  argued 
that  some  operation  must  have  been  intended 
to  be  given  it,  and  that  it  can  have  none 
against  a  purchase  by  the  claimant  under  the 
grant  title,  unless  a  pre-emption  right  could 
be  acquired  to  the  land  whilst  in  his  posses- 
sion. Conceding  this  to  be  correct,  we  do 
not  perceive  that  the  conclusion  follows  for 
which  the  plaintiff  contends.  If  the  proviso 
can  have  no  operation  against  a  purchase  by 
a  claimant  under  the  grant  title,  it  is  for  the 
obvious  reason  that  the  conditions  upon 
which  the  claimant  can  make  a  purchase  are 
incompatible  with  those  upon  which  a  pre- 
emption right  can  arise.  The  inference  is, 
that  the  proviso  must  be  applied  to  other  land 
which  the  act  mentions.  The  object  of  the 
act  was  to  withdraw  land  continuously  pos- 
sessed and  improved  by  a  purchaser  under  a 
Mexican  grant  from  the  general  operation  of 
the  pre-emption  laws,  and  to  give  to  him,  to 


the  exclusion  of  all  other  claimants,  the  right 
to  obtain  the  title.  That  it  was  competent 
for  Congress  to  deal  with  the  land  as  it  chose, 
does  not  admit  of  question.  No  vested  rights 
in  the  land  could  be  acquired  by  any  one 
until  it  was  open  to  settlement;  nor  after- 
wards, unless  the  pre-emptor  made  his  entry 
and  obtained  a  patent  certificate  before  the 
passage  of  the  act.  Frisbie  v.  Whitney,  9 
Wall.  187;  The  Yosemite  Valley  Case,  15 
Wall.  77.  The  term  bona  fide,  as  applied  to 
the  pre-emption  claimant,  does  not  change 
the  qualifications  of  such  claimant,  nor  the 
conditions  upon  which,  under  the  general 
law,  a  settlement  with  a  view  to  pre-emption 
is  permitted.  It  was  intended  to  designate 
one  who  had  settled  upon  land  subject  to  pre- 
emption, with  the  intention  to  acquire  its 
title,  and  had  complied,  or  was  proceeding  to 
comply,  in  good  faith,  with  the  requirements 
of  the  law  to  perfect  his  right  to  it.  The 
plaintiff  does  not  come  within  this  class." 
See  also  the  title  Public  Lands. 
Bona  Fide  Belief. — See  Belief. 
1.  That  a  bonded  warehouse  includes  a  dis- 
tillery warehouse,  see  U.  S.  v.  Powell,  14 
Wall.  (U.  S.)  493,  in  which  case  the  court 
said  :  "Attempt  is  made  to  show  that  a  distill- 
ery warehouse  is  not  a  bonded  warehouse 
within  the  meaning  of  the  joint  resolution, 
but  the  proposition  cannot  be  maintained,  as 
the  act  of  Congress  provides  that  such  a  ware- 
house, when  approved  by  the  commissioner, 
on  report  of  the  collector,  shall  be  deemed 
a  bonded  warehouse  of  the  United  States; 
and  it  matters  not  that  the  act  provides  that 
it  shall  be  known  as  a  distillery  warehouse, 
as  the  requirement  of  the  act  is  that  it  shall 
be  under  the  direction  and  control  of  the  col- 
lector of  the  district,  and  he  in  charge  of  an 
internal  revenue  storekeeper  assigned  thereto 
by  the  commissioner.  Beyond  all  doubt, 
therefore,  the  internal  revenue  bonded  ware- 
house referred  to  in  the  joint  resolution  in- 
cludes the  bonded  warehouse  known  as  the 
distillery  warehouse  described  in  the  fifteenth 
section  of  the  act  imposing  taxes  on  distilled 
spirits.  15  Stat,  at  Large  130. 
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I.  Definition  and  Scope  of  Title,  620. 
II.  Execution  and  Delivery,  621. 

1.  Seal  and  Signature,  621. 

2.  Delivery  —  Acceptance,  622. 

III.  The  Obligor,  624. 

1.  Generally,  624. 

2.  Capacity  to  Contract,  625. 

a.  General  Rule,  625. 

b.  Coverture,  625. 

c.  Infancy,  626. 

d.  Insanity,  627. 

e.  Drunkenness,  627. 

3.  Freedom  of  Will,  627. 

a.  Duress,  627. 

(1)  General  Rule,  627. 

(2)  Duress  of  Person,  628. 

(3)  Duress  of  Goods,  628. 

(4)  Extortion  Colore  Officii,  628. 

b.  Fraud,  631. 

4.  Special  Limitations,  634. 

a.  Statutory  Requirements,  634. 

b.  Corporate  Restrictions,  635. 

c.  Part?iership  Authority,  635. 

d.  Special  Authorization,  637. 

e.  Joint  Obligors,  638. 

(1)  Whether  Joint  or  Joint  and  Several,  638. 

(2)  Whether  Several  or  Joint,  640. 

IV.  The  Obligee,  641. 

1.  General  Characteristics,  641. 

2.  Partiailarity  of  Designation,  642. 

a.  General  Rule  —  Identity  must  Appear,  642. 

b.  Qualifications,  643. 

(1)  Partial  Designation,  643. 

(2)  Designation  by  Description,  644. 

(3)  Mistaken  Designation,  644. 

(4)  Statutory  Designation,  645. 

3.  Change  of  Obligee,  648. 

a.  By  Assignment,  648. 

b.  By  Death  or  Insolvency ,  649. 

c.  By  Termination  of  Office,  650. 

4.  Beneficial  Obligees,  651. 

a.  In  General,  651. 

b.  In  Public  Bonds,  652. 

c.  In  Private  Bonds,  653. 

5.  Joint  Obligees,  654. 

V.  The  Condition,  655. 

1.  Generally,  655. 

2.  Invalid  Conditions,  655. 
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a.  Unlawful  Conditions,  655. 

(1)  In  General,  655. 

(2)  To  Do  Unlawful  Acts,  656. 

(a)  Generally,  656. 

(b)  In  Violation  of  the  Common  Law,  656. 

(c)  Contrary  to  Statute  Provisions ,  658. 

(3)  In  Consideration  of  Unlawful  Acts  by  Obligee,  659. 

(a)  Immoral  Consideration,  659. 

(b)  Various  Unlawful  Considerations,  659. 

(c)  Indemnity  against  Unlawful  Acts,  660. 

(d)  Unauthorized  Official  Acts,  662. 

(e)  Unauthorized  Corporate  Acts,  662. 

b.  Defective  Conditions,  663. 

C.  Conditions  without  Consideration,  664. 

(1)  Effect  of  Seal,  664. 

(2)  Effect  of  No  Consideration,  665. 

(a)  Generally,  665. 

(b)  Statutory  Considerations,  667. 

aa.   Unconstitutional  Statute,  667. 
6b.  Noncompliance  with  Statutory  Fortf.al- 
ities,  667. 

(c)  Bonds  in  Judicial  Proceedings,  673. 

(3)  Effect  of  Failure  of  Consideration,  675. 

3.  Partially  Invalid  Conditions,  676. 

4.  Breach  of  Condition,  676. 

a.  Failure  of  Performance,  676. 

b.  Substantial  Performance,  678. 

(1)  Generally,  678. 

(2)  Public  Official  Bonds,  679. 

(a)  In  General,  679. 

(b)  Accounting  for  Funds,  680. 

(c)  Performing  Public  Duties,  681. 

(3)  Quasi  Public  Duties,  682. 

(4)  Trust  Duties,  684. 

(5)  Separate  Duties,  684. 

(6)  Condition  to  Perform  a  Separate  Contract,  685. 

c.  Nonperformance  Excused,  686. 

(1)  Generally,  686. 

(2)  By  Act  of  God,  686. 

(3)  By  Act  of  the  Obligee,  687. 

(a)  Generally,  687. 

(b)  Waiver  of  Performance  by  Estoppel,  687. 

(c)  Waiver  by  Public  Agents,  688. 

(d)  Waiver  by  Party  Injured,  689. 

(4)  By  Act  of  the  Law,  689. 

(a)  Generally,  689. 

(b)  Acts  of  Public  Officials,  690. 

(c)  Changing  Official  Duties  by  Statute,  690. 

d.  Condition  Precedent  to  Performance,  691. 

e.  Discharge  or  Release,  693. 

f.  Breach  of  Condition  to  Indemnify ,  694. 

(1)  Generally,  694. 

(2)  No  Specific  Contingency,  695. 

(3)  Contingency  Specified  in  the  Bond,  696. 

VI.  The  Oblioation,  698. 

1.  Generally,  698. 

2.  Defective  Obligations.  698. 

3.  Statutory  /'rrm/ty,  698. 

4.  Liability,  698. 

a.  In  Common -law  Ponds,  698. 

/;/  Statutory  Ponds,  700. 
f.  Extent  of  Inability,  70 1 . 
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Definition  and  Scope  of  Title, 


CROSS-REFERENCES. 


For  matters  of  Procedure,  see  the  title  BONDS,  3  Encyclopaedia  of  Pleading  and 
Practice,  p.  635,  and  the  references  there  given. 

For  other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  ACKNOWLEDGMENTS,  vol.  i,  p.  483;  ACT  OF 
GOD,  vol.  1,  p.  584;  ALTERATION  OF  INSTRUMENTS,  vol.  2,  p.  181;  AP- 
PLICA  TION  OF  PA  YMENTS,  vol.  2,  p.  433 ;  BAIL  (IN  CIVIL  CASES),  vol.  3, 
p.  587;  BAIL  AND  RECOGNIZANCE  (IN  CRIMINAL  CASES),  vol.  3,  p.  651 ; 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  ante;  CLERKS 
OF  COURTS,-  CONDITIONS ;  CONSIDERATION;  CONTRACTS;  CON- 
TRIBUTION AND  EXONERATION ;  CORPORATIONS;  COUPONS; 
DEEDS;  DURESS;  ILLEGAL  CONTRACTS;  LIQUIDATED  DAMAGES; 
MUNICIPAL  SECURITIES ;  NEGOTIABLE  INSTRUMENTS ;  OFFICERS 
AND  AGENTS  OF  PRIVATE  CORPORATIONS ;  OFFICIAL  BONDS; 
PUBLIC  OFFICERS;  RAILROAD  SECURITIES ;  RECITALS;  REFORMA- 
TION OF  INSTRUMENTS ;  SEALS;  SUBROGATION;  SURETYSHIP ;  and 
the  various  titles  where  particular  bonds  are  treated. 


I.  Definition  and  Scope  of  Title. — in  the  Technical  sense  a  bond  is  an  obligation 

in  writing  and  under  seal  binding  the  obligor  to  pay  a  sum  of  money  to  the 
obligee.1  In  this  sense  it  is  sometimes  denominated  a  specialty,  being  under 
seal,  as  distinguished  from  a  simple  promise,  not  sealed.2  Under  this  defini- 
tion is  included  every  sealed  obligation  for  the  payment  of  money,  whether 
absolutely  or  upon  condition.3 


1.  Definition — Technical  Sense. — Burrill  Law 
Diet.  214;  1  Bouv.  Law  Diet.  (14th  ed.)  212; 
Anderson's  Diet,  of  Law  128;  Hurlstone  on 
Bonds  1  ;  1  Wait's  Act.  and  Def.  670  ;  2  Black- 
stone  Com.  340;  Sheppard's  Touchstone  367. 

England. —  Morrant  v.  Gough,  7  B.  &  C. 
206,  14  E.  C.  L.  28. 

United  States. — Koshkonong  v.  Burton,  104 
U.  S.  673;  Harman  v.  Harman,  1  Baldw.  (U. 
S.)  129. 

Alabama. —  Skinner  v.  McCarty,  2  Port. 
(Ala.)  19. 

Florida. —  Williams  v.  State,  25  Fla.  734. 
Georgia. — Hargroves  v.  Cooke,  15  Ga.  321. 
Indiana. —  Deming   v.    Bullitt,  1  Blackf. 
(Ind.)  241. 

Massachusetts. —  Wood  v.  Willis,  110  Mass. 
454- 

Missouri. — State  v.  Thompson,  49  Mo.  188. 
North  Carolina. — Harrell  v.  Watson,  63  N. 
Car.  454. 

Pennsylvania. —  Taylor  v.  Glaser,  2  S.  & 
R.  (Pa.)" 502. 

South  Carolina. —  Cantey  v.  Duren,  Harp. 
L.  (S.  Car.)  434;  Boyd  v.  Boyd,  2  Nott  &  M. 
(S.  Car.)  125. 

Tennessee. —  Gilbert  v.  Anthony,  1  Yerg. 
(Tenn.)  69,  24  Am.  Dec.  439. 

Texas. —  Courand  v.  Vollmer,  31  Tex.  401. 

Vermont. —  Denton  v.  Adams,  6  Vt.  40. 

West  Virginia. —  State  *.  Harmon,  15  W. 
Va.  115. 

In  West  v.  Eau  Claire  (Wis.  1894), 61  N-  w- 
Rep.  313,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  ( 1st  ed.),  p.  449,  the  court  said  :  "No  cer- 
tain form  is  necessary  to  constitute  a  bond. 
It  has  only  a  few  requisites.  It  must  be  in 
writing,  it  must  name  an  obligee,  it  must  be 
sealed  and  delivered.  The  plaintiff's  under- 
taking has  all  the  requisites  of  a  bond.  It  is 
technically  a  bond." 


Statutory  Provisions,  not  expressly  defining 
a  bond,  but  providing  that  certain  other  in- 
struments shall  be  included  therein  for  speci- 
fied purposes,  do  not  restrict  or  enlarge  the 
definition  of  a  bond  beyond  the  purposes  spec- 
ified. U.  S.  v.  Ryder,  no  U.S.  739;  Har- 
groves v.  Cooke,  15  Ga.  321 ;  McLeod  v.  State, 
69  Miss.  221. 

Intention  of  Parties  to  a  Contract. — Where  the 
word  "  bond  "  is  used  in  a  contract  as  describ- 
ing an  essential  consideration,  a  technical 
bond  is  not  necessarily  implied,  nor  even,  it 
has  been  held,  an  instrument  under  seal;  and 
where  such  contract  was  in  writing,  parol  evi- 
dence was  admitted  to  show  that  what  the  par- 
ties considered  a  bond  was  any  instrument  in 
writing.    Stone  v.  Bradbury,  14  Me.  185. 

2.  A  Bond  Is  a  Specialty. — Black's  Law  Diet. 
144 ;  Brown's  Law  Diet.  50  ;  Houlthouse's  Law 
Diet.  70;  3  Bacon's  Abr.  690;  1  Greenleaf 
Ev.  (14th  ed.),  §  19;  Harman  v.  Harman, 
1  Baldw.  (U.  S.)  129;  Taylor  v.  Glaser,  2  S.  & 
R.  (Pa.)  502. 

Supersedes  a  Simple  Contract. — It  is  therefore 
held  that  where  a  party,  who  has  a  cause  of 
action  not  founded  on  a  specialty,  takes  a  bond 
for  its  satisfaction,  the  original  right  is  extin- 
guished and  superseded  by  the  bond  ;  and  the 
obligee  has  no  cause  of  action  except  on  the 
bond.  Goodwyn  v.  Goodwyn,  Yelv.  39 ;  Luke 
v.  Alderne,  2  Vern.  31. 

A  Bond  by  a  Third  Party,  that  is,  by  one  other 
than  the  debtor  or  promissor,  is,  however,  re- 
garded as  a  guaranty,  and  the  original  right 
is  not  thereby  superseded,  but  the  bond  is 
merely  a  cumulative  security.  White  v.  Cuy- 
ler,  6  T.  R.  176. 

3.  Terminology. — A  Bond  for  the  Payment  of 
Money  Absolutely  is  called  a  single  or  simple 
obligation  or  bill — simplex  obligatio.  Brown's 
Law  Diet.;  1  Bouv.  Law  Diet.  (14th  ed.)  212; 
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in  Common  and  General  Use,  a  condition,  in  the  nature  of  a  defeasance,  upon  the 
performance  of  which  the  obligation  shall  be  void,  or  for  the  specified  breach 
of  which  the  obligation,  in  the  nature  of  a  penalty,  becomes  payable,  is  con- 
ceived to  be  an  essential  characteristic  of  a  bond,  properly  so  called.1 

Scope  of  Title. — For  convenience  of  treatment  a  limitation  of  the  subject  thus 
to  conditional  bonds  is  necessary  and  not  improper,  leaving  to  other  appro- 
priate titles  the  treatment  of  such  subjects  as  fall  naturally  into  the  great 
class  of  sealed  instruments  denominated  simplex  obligation 

II.  Execution  and  Delivery — 1.  Seal  and  Signature — Seal. — By  the  common 
law,  a  seal  is  of  the  essence  of  a  bond,  and  no  writing  can  have  the  qualities 
which  attach  to  a  bond  without  the  seal  of  the  party  executing  it.3  The  law 
regulating  the  necessity  and  use  of  seals  has  been  extensively  regulated  by 
statute  in  most  of  the  United  States,  and  will  be  found  treated  under  another 
title  in  this  work.4 

signature. — The  manner  or  form  in  which  an  obligor  signs  is  immaterial, 
provided  that  he  signs  for  the  purpose  of  binding  himself;6  and  it  is  not 


I  Wait's  Act.  and  Def.  670;  2  Blackstone 
Com.  340;  Sheppard's  Touchstone  367.  See 
also  Morrant  v.  Gough,  7  B.  &  C.  206,  14  E. 
C.  L.  28;  Russell  v.  Lee,  1  Lev.  86;  Rudston 
v.  Yates,  March  141  ;  Hargroves  v.  Cooke,  15 
Ga.  321  ;  Deming  v.  Bullitt,  1  Blackf.  (Ind.) 
241;  Williams  v.  Terrell,  7  Humph.  (Tenn.) 
551 ;  McLean  v.  Houston,  2  Heisk.  (Tenn.)  37. 

Negotiable  Securities  under  Seal  belong  to 
this  class.  See  cross-references  at  beginning 
of  this  article. 

A  Bond  for  the  Payment  of  Money  upon  Con- 
dition lias  been  called  a  double  or  conditional 
bond.  Black's  Law  Diet.  144;  Brown's  Law 
Diet.  50;  Sheppard's  Touchstone  367;  Ilurl- 
stone  on  Bonds  1,  or  "Obligation  ;"  Coke  Litt. 
172a;  3  Bacon  Abr.  690. 

But  where  the  condition  was  merely  for  the 
payment  of  the  amount  of  the  obligation  to 
the  obligee,  this  was  held  not  to  make  the 
bond  a  conditional  one  so  as  to  destroy  its 
assignability.  Blake  v.  Livingston  County, 
61  Barb.  (N.  Y.)  149. 

As  to  assignability,  see  infra,  this  title, 
Change  of  Obligee. 

1.  Bond  upon  Condition. — "Obligation  is  a 
word  of  its  own  nature  of  a  large  extent ;  but  it 
is  usually  taken,  in  the  common  law,  for  a 
bond  containing  a  penalty,  with  condition  for 
payment  of  money,  or  to  do  or  suffer  some  act 
or  thing."  Coke  Litt.  172^;  3  Bacon  Abr. 
fx/  >. 

"There  is  a  condition  usually  (and  indeed 
in  practice  invariably)  added  to  the  bond, 
thai  if  the  obligor  does  some  particular  act, 
the  obligation  snail  be  void,  or  else  shall  re- 
main in  full  force."  Burrill's  Law  Diet.  214. 
To  the  same  effect  is  Black's  Law  Diet.  144. 

In  Wood  v.  Willis,  tlO  Mass.  457,  Ames,  J., 
said:  "Th«  instrument  set  forth  in  the  decla- 
ration wris  properly  described  as  a  bond.  Each 
party  bound  himself  to  the  other  in  a  penal 
sum;  the  condition  of  the  obligation  being 
that  it  should  become  void,  as  to  the  defend- 
ant, if  he  h«.ir  1  make  such  payments  ns  the 
award  of  the  referees  should  determine  ;  and  as 
to  the  plaintiff,  if  he  should  accept  such  pay- 
ments as  his  compensation  for  the  flowage 
upon  his  lands." 

Bond  without  Penalty  a  Covenant. — A  bond 


for  the  performance  of  some  act  or  thing, 
without  specifying  a  penalty  in  case  of  failure, 
is  more  properly  designated  a  covenant.  Mat- 
ter of  Fitch,  3  Redf.  (N.  Y.)  457,  where  the 
court  said  :  "  The  word  bond  lias  with  us  a 
definite  legal  signification.  It  has  a  clause, 
with  a  sum  fixed  as  a  penalty,  binding  the 
parties  to  pay  the  same,  conditioned,  however, 
that  the  payment  of  the  penalty  may  be  avoid- 
ed by  the  performance,  by  some  one  or  more 
of  the  parties,  of  certain  acts." 

Where  a  covenant  would  be  good,  a  bond 
without  a  penalty  may  be  enforced  as  such 
covenant.  Mewburn  v.  Mackelcan,  19  Ont. 
App.  729;  Stone  v.  Bradbury,  14  Me.  185. 

2.  See  cross-references  at  beginning  of  this 
title. 

3.  1  Bouv.  Inst.,  ^  881  ;  Harman  v.  Harman, 
1  Baldw.  (U.  S.)  129. 

At  common  law,  it  appears  that  sealing 
without  signing  was  sufficient  to  constitute  a 
bond  or  deed.  Shep.  Touch.  (Preston's  ed.) 
56,  note  60;  Williams  on  Real  Property  (6th 
Am.  ed.)  152. 

And  see  the  title  Deeds. 

4.  See  the  title  Seals. 

5.  Ilinsaman  v.  Ilinsaman,  7  Jones  L.  (N. 
Car.)  510. 

The  Place  of  the  Signature  and  Seal  is  not  ma- 
terial if  the  name  is  written  with  the  inten- 
tion of  becoming  bound.  Thus,  one  may  be 
bound  who  signs  in  the  place  intended  for  the 
signature  of  a  witness.  Richardson  v.  Boyn- 
ton,  12  Allen  (Mass.)  138,  90  Am.  Dec.  141. 

A  bond  signed  and  sealed  before  the  condi- 
tion, but  immediately  after  the  penal  part,  is 
valid.  Fournier  v.  Cyr,  64  Me.  32;  Reed  v. 
Drake,  7  Wend.  (N.  V.)  345;  Argenbright  v. 
Campbell,  3  Hen.  &  M.  (Va.)  144. 

The  names  of  the  obligors  need  not  appear 
in  the  body  of  the  bond,  provided  it  i>.  duly 
signed  and  sealed  by  them.  Fournier  r.  Cyr, 
64  Me.  33. 

Statute  Requiring  Subscription — Where  a 
statute  require!  the  instrument  to  be  sub- 
scribed, there  cannot  be  a  valid  execution  of 
a  bond  as  to  one  whose  name  appears  in  the 
body  of  the  instrument  only,  even  if  the  name 
was  written  there  by  himself.  Wild  Cat 
Branch  v.  Ball,  45  Ind.  213. 
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necessary  that  the  seal  and  signature  should  be  affixed  by  the  obligor  in 
person ;  it  is  sufficient  that  he  acknowledges  the  instrument  to  be  his  act 
and  deed.1 

Execution  by  Agent. — -A  bond,  like  any  other  contract,  may  be  entered  into  by 
an  agent  acting  on  behalf  of  the  obligor,  but  the  manner  of  appointing  such 
agents,  and  the  manner  of  ratifying  their  unauthorized  acts,  are  determined 
by  the  character  of  the  bond  as  a  sealed  instrument.2 

2.  Delivery — Acceptance. — It  is  necessary  to  the  valid  execution  of  a  bond 
that  it  should  be  delivered.3 

To  Constitute  a  Delivery,  the  obligor  must  do  some  act  putting  it  beyond  his 
power  to  revoke  the  instrument ;  and  there  can  be  no  delivery  so  long  as  the 
instrument  is  within  his  control  and  subject  to  his  authority.4 


1.  Rhode  v.  Louthain,  8  Blackf.  (Ind.)  413; 
Hill  v.  Scales,  7  Yerg.  (Tenn.)  410. 

2.  Ingraham  v.  Edwards,  64  111.  526;  Rhode 
v.  Louthain,  8  Blackf.  (Ind.)  413;  Delius  v. 
Cawthorn,  2  Dev.  L.  (N.  Car.)  90. 

See  also  the  title  Agency,  vol.  1,  pp.  952, 
1211. 

3.  Delivery  Essential  —  Delaware. — Doe  v. 
Beeson,  2  Houst.  (Del.)  246. 

Indiana. — Wild  Cat  Branch  v.  Ball,  45  Ind. 

213. 

Maryland. — Carey  v.  Dennis,  13  Md.  1. 

Missouri. —  McPherson  v.  Meek,  30  Mo. 
345;  Huey  v.  Huey,  65  Mo.  689;  Allen  v.  De 
Groodt,  105  Mo.  442;  Sneathen  v.  Sneathen, 
104  Mo.  201,  24  Am.  St.  Rep.  326;  Williams 
v.  Williams,  67  Mo.  661. 

Netu  York. — Jackson  v.  Leek,  12  Wend. 
(N.  Y.)  107;  Jackson  v.  Phipps,  12  Johns.  (N. 
Y.)  421. 

Tennessee.  —  Gilbert  v.  Anthony,  1  Yerg. 
(Tenn.)  69,  24  Am.  Dec.  439. 

Texas. — Marble  Falls  Ferry  Co.  v.  Spitler 
(Tex.  1894),  25  s-  w-  ReP-  985>  "ting  2  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.),  pp.  458, 
460. 

A  Bond  Takes  Effect  from  Its  Delivery,  and  the 

date  of  delivery  may  be  shown  whenever  it 
becomes  material.    Fournier  v.  Cyr,  64  Me.  32. 

For  a  Full  Discussion  of  the  principles  set  forth 
in  this  section  see  the  titles  Deeds;  Escrow. 

4.  Instrument  must  Pass  beyond  Obligor's 
Power. — Duer  v.  James,  42  Md.  492;  Abbe  v. 
Justus,  60  Mo.  App.  301 ;  Fisher  v.  Hall,  41 
N.  Y.  416. 

In  the  language  of  the  United  States  Su- 
preme Court,  "  the  grantor  must  part  with 
the  possession  of  the  deed  or  the  right  to  re- 
tain it."  Younge  v.  Guilbeau,  3  Wall.  (U. 
S.)  636. 

niustratlons. — Bonds  placed  in  the  hands  of 
a  third  party  as  the  agent  of  the  obligor,  and 
not  intended  to  be  delivered,  and  not  in  fact 
delivered,  to  the  obligees  until  after  the  death 
of  the  obligor,  are  not  debts  but  in  the  nature 
of  testamentary  papers.  In  such  a  case  the 
party  in  whose  hands  the  bonds  are  placed  is 
the  mere  agent  of  the  obligor,  and  such 
agency  is  revoked  by  his  death  and  cannot 
afterwards  be  executed,  and  the  subsequent 
delivery  of  the  bonds  to  the  obligees  is  a  void 
act  which  vests  no  right  in  them  as  creditors 
of  the  obligor.    Carey  v.  Dennis,  13  Md.  r. 

If  the  obligor  holds  out  the  bond  in  his  hand 
after  it  has  been  signed  and  sealed,  and  says 


to  the  obligee,  "  Here  is  your  bond,  what  shall 
I  do  with  it?"  this  will  be  a  sufficient  delivery, 
although  the  bond  never  comes  to  the  actual 
possession  of  the  obligee.  Folly  v.  Vantuyl, 
9  N.  J.  L.  153;  Blackwell  v.  Lane,  4  Dev.  & 
B.  L.  (N.  Car.)  113,  32  Am.  Dec.  675;  Shep. 
Touch.  58;  Coke  Litt.  36a. 

Where  it  appeared  that  the  obligor  put  the 
bond  in  question  into  a  trunk  used  by  himself, 
in  common  with  the  obligee,  as  a  safe  deposi- 
tory for  their  valuable  papers,  and  neither  of 
them  supposed  any  further  act  necessary  to 
give  it  validity,  there  was  held  to  be  a  suffi- 
cient delivery.  Ward's  Appeal,  35  Conn.  161. 
Compare  Huey  v.  Huey,  65  Mo.  689. 

In  Hansard  v.  State  Bank,  5  Humph.  (Tenn.) 
53,  it  is  held  that  a  delivery  of  a  refunding 
bond  to  a  clerk  of  the  chancery  court  in  the 
street  is  a  good  delivery,  and  that  it  is  not  nec- 
essary to  its  validity  that  it  should  be  delivered 
in  his  office,  or  that  all  the  signers  should  be 
present  at  its  delivery,  or  acknowledge  it  be- 
fore him  at  any  time. 

In  Fitts  v.  Green,  3  Dev.  L.  (N.  Car.)  291, 
it  was  held  that  where  an  order  of  the  county 
court  allowed  a  guardian  to  renew  his  h  md 
with  A  and  B,  his  sureties,  and  a  bond,  not 
drawn  according  to  the  statute  as  an  officiul 
bond,  but  good  in  its  form  as  an  obligation  at 
common  law,  was  sealed  by  A  only,  and  left 
with  the  clerk,  a  delivery  could  not  be  in- 
ferred, there  being  no  evidence  of  an  actual 
delivery. 

A  Formal  Delivery  need  not  be  proved,  but 
this  may  be  inferred  from  the  acts  of  the 
parties  without  words,  or  from  words  without 
acts,  or  from  both  combined.  Burkholdei  v 
Casad,  47  Ind.  418;  Duer  v.  James,  42  Md 
492 ;  Byers  v.  McClanahan,  6  Gill  Sz  J.  (Md.) 
250;  Stewarts.  Redditt,  3  Md.  79;  Jackson  v. 
Phipps,  12  Johns.  (N.  Y.)  421;  Goodrich  v. 
Walker,  1  Johns.  Cas.  (N.  Y.)  253. 

The  Question  of  Delivery  is  One  of  Detention. 
— If  the  instrument  passes  into  the  hands  of 
the  obligee,  without  intention  on  the  part  of 
the  obligor  that  it  shall  become  operative  and 
be  used  for  the  purpose  intended,  there  is  no 
deliver}'.    Steel  v.  Miller,  40  Iowa  402. 

In  an  action  against  the  sureties  cn  the 
bond  of  an  executor,  conditioned  upon  the 
faithful  discharge  of  the  duties  of  his  trust,  it 
appeared  that  the  sureties,  having  executed 
the  bond,  delivered  it  to  their  principal,  and 
that  the  latter  made  a  copy  thereof,  which 
was  verified  by  affidavit,  and  delivered  the 
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BONDS. 


Delivery — Acceptance, 


The  Delivery  need  Not  Be  to  the  Obligee,  but  may  be  to  a  third  party  authorized 
to  receive  it,  or  even  to  a  stranger  for  the  use  and  benefit  of  the 
obligee.1 

Where  Delivery  Made  to  stranger. — But  the  delivery  to  a  stranger,  to  become  a 
delivery  to  the  party,  must  be  a  delivery  for  the  use  or  benefit  of  the  latter, 
and  not  rejected  but  accepted  by  him.2 

Unauthorized  Delivery. — Where  a  bond  is  signed  and  sealed  but  not  delivered 
to  the  obligee,  and  it  is  afterwards  put  into  his  possession  by  a  person  who 
has  no  authority  to  deliver  it,  the  obligee  cannot  maintain  an  action  on  the 
instrument.3 

Delivery  in  Escrow. — A  bond,  in  common  with  other  obligatory  writings,  may 
be  delivered  in  escrow,  but  it  may  not  be  delivered  to  the  obligee  as  an  escrow 
to  take  effect  on  a  condition  not  appearing  on  its  face,  for  such  a  delivery 
would  make  it  absolute  in  law.4 

Where  There  Are  Several  Obligees  constituting  a  copartnership  it  may  not  be 
delivered  to  one  of  the  firm  as  an  escrow,  as  a  delivery  to  one  is  a  delivery 
to  all.5 


copy  to  the  plaintiff,  and  thereupon  received 
the  trust  property ;  that  the  executor  retained 
the  original  bond  in  his  possession  instead  of 
filing  it,  and  that  after  the  lapse  of  several 
years  it  was  destroyed  by  one  of  the  sureties. 
It  was  held  that  when  the  sureties  placed  in 
the  hands  of  the  principal  the  bond,  signed  by 
them,  their  act  was  finished,  and,  so  far  as 
they  were  concerned,  the  delivery  was  com- 
plete. Haywood  v.  Townsend,  4  N.  Y.  App. 
Div.  246,  citing  2  Am.  and  Eng.  Encyc.  cf 
Law  (isted.),  p.  458. 

1  Delivery  need  Not  be  to  Obligee  Personally. 
— Carey  v.  Dennis,  13  Md.  1 ;  Duer  v.  James, 
42  Md.  492  ;  Cooper  v.  Jackson,  4  Wis.  537. 
See  also  Burkholder  v.  Casad,  47  Ind.  418; 
Turners.  Whidden,  22  Me.  121;  Sneathen  v. 
Sneathen,  104  Mo.  201,  24  Am.  St.  Rep.  326. 

A  bond  executed  and  left  by  the  obligor 
with  a  third  person,  by  the  request  and  direc- 
tion of  the  obligee,  is  a  sufficient  delivery. 
Hatch  v.  Bates,  54  Me.  136;  Fewell  v.  Kess- 
er,  30  Ind.  195  ;  Cooper  v.  Jackson,  4  Wis.  537. 

Delivery  of  the  instrument  to  a  stranger,  if 
ratified  by  the  obligee,  is  good.  Morrison  v. 
Kelly,  22  III.  610,  74  Am.  Dec.  169. 

In  Newbcrn  Bank  v.  Pugb,  1  Hawks  (N. 
Car.)  198,  A,  being  indebted  to  the  plaintiffs, 
agreed  with  them  that  he  should  make  a  sale 
on  Credit  and  take  bonds  payable  to  them,  of 
which  t.jey  would  tak  ■  sue'.,  aa  night  be  ap- 
proved, in  payment  of  their  debt.  The  sale 
wa  accordingly  made  L;  A,  who  gave  notice 
01  t.10  iind  of  bonds  required,  and  he  took 
froi;i  B,  for  his  purchas  s,  a  bond  payable  to 
the  plaintiff:.,  which  was  offered  to  them  and 
refised  as  u  payment,  and  returned  to  A  to 
pr  ceed  on  as  he  mi'-ht  derm  fit.  It  was  held 
that  by  this  agreerient  A  was  constituted 
the  agent  of  tin-  plaintiffs  to  take  and  receive 
the  delivery  of  the  bond  from  B,  and  that 
the  bond  by  the  delivery  to  A  was  therefore 
complete;  and,  further,  that  the  subsequent 
refusal  of  the  plaintiffs  to  give  A  credit  for  it 
could  not  be  construed  as  an  attempt  to  undo 
the  delivery  and  avoid  the  bond;  and,  further, 
that  if  such  attempt  had  been  made  it  would 
be  ineffectual 


2.  Where  Delivery  Is  to  Stranger. — Whichard 
v.  Jordan,  6  Jones  L.  (N.  Car.)  54.  In  this 
case  a  bond  executed  for  the  purpose  of  rais- 
ing money  on  loan  was  made  payable  to  A, 
who  refused  to  advance  the  money  on  it.  One 
of  the  obligors  afterwards  sold  the  bond  to  B. 
These  facts  were  held  not  to  constitute  evi- 
dence of  a  delivery  to  A.  And  the  further 
fact  that  the  bond  was  afterwards  partly  de- 
scribed in  a  deed  of  trust  made  to  A  as  trustee, 
and  signed  by  him,  the  object  of  which  was 
to  secure  certain  creditors  (and  among  them 
B),  was  held  to  be  no  evidence  that  it  was  ever 
delivered  to  A,  or  to  B  for  his  benefit.  See 
also  Phillips  v.  Houston,  5  Jones  L.  (N.  Car.) 
302;  Dueler  v.  Whitson,  112  N.  Car.  44,  cit- 
ing 2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.),  p.  458. 

3.  Unauthorized  Delivery. —  Fay  v.  Richard- 
son, 7  Pick.  (Mass.)  91.  In  this  case  R.  was 
appointed  guardian  of  a  minor,  and  a  letter  of 
guardianship  was  made  out  for  him  at  the  pro- 
bate office,  on  which  was  minuted,  "to  be  de- 
livered when  bond  is  filed. "  R.  acted  as  guard- 
ian for  more  than  two  years,  until  his  death. 
He  and  two  other  persons  as  his  sureties  exe- 
cuted a  guardianship  bond  to  the  judge  of 
probate  in  the  presence  of  witnesses,  and  R. 
took  it  and  kept  it  among  his  papers,  where  it 
was  found  at  his  death.  His  administrator 
filed  the  bond  in  the  probate  office,  with  a 
written  declaration  on  it  that  he  did  not 
intend  f'>  affect  the  legal  rights  of  the 
parties  by  thus  filing  it.  It  was  held  that  no 
action  could  be  maintained  upon  the  bond  by 
the  judge  of  probate,  as  it  had  never  been 
delivered. 

4.  Delivered  as  an  Escrow. — Moss  v.  Riddle, 
«;  Cranch  (U.  S.)  351 ;  Neely  v.  Lewis,  10  HI. 
32;  Stevenson  v.  Crapncll,  114  III.  19;  State 
v.  Chrisman,  2  Ind.  126;  Blume  7'.  Bowman, 
2  Ired.  L.  (N.  Car.)  338;  Dun  v.  Garrett,  93 
Tenn.  650,  42  Am.  St.  Rep.  937;  Miller  v. 
Fletcher,  27  (jratt.  (Va.)  403,21  Am.  Rep. 

For  a  Full  Discussion  of  this  snbjrct  see  the 
title  Escrow. 

0.  Moss  v.  Riddle,  5  Cranch  (U.  S.)  351, 
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Delivery  by  Sureties  to  Principal  Obligor. — But  the  instrument  may  be  delivered 

by  the  sureties  to  the  principal  obligor  as  an  escrow.1 

Bond  Signed  on  Sunday. — As  a  bond  is  not  perfected  until  delivery,  it  results 
that  a  mere  signing  on  Sunday  does  not  vitiate  it  if  not  delivered  until  a 
succeeding  secular  day.2 

Date  of  Delivery — Presumption. — The  legal  presumption  is  that  a  bond  was  deliv- 
ered and  accepted  on  the  day  of  its  date.3 

Possession  Prima  Facie  Evidence  of  Delivery. — As  stated  above,  while  delivery  must 
be  proved  as  well  as  execution,  being  an  essential  requisite  to  the  validity  of 
the  bond,  possession  by  the  obligee  is  prima  facie  evidence  of  delivery.4 

Acceptance  Essential. — The  delivery  of  a  bond  cannot  be  complete  until  accept- 
ance thereof  by  the  obligee.5 

Intention. — Where  the  obligee  receives  the  instrument  merely  for  the  purpose 
of  examination  and  inspection  there  is  no  acceptance.6 

Eepudiation. — But  if  he  once  accepts  the  bond  he  cannot  afterwards  disagree 
to  it  so  as  to  make  it  void.7 

Time  of  Acceptance. — Where  the  obligee  has  paid  the  consideration  for  a  bond 
already  drawn  up,  which  is  to  be  executed  and  sent  to  him,  there  is  an  agree- 
ment to  accept  the  bond  when  executed,  and  the  delivery  and  acceptance 
both  date  from  the  time  the  bond  is  delivered  by  the  obligor  to  some  person 
or  public  conveyance  for  transmission  to  the  obligee.8 

III.  The  Obligor — 1.  Generally. — In  every  bond  there  must  be  an  obligor 
who  is  bound  by  its  provisions  unto  another,9  although  he  need  not  be  desig- 
nated in  the  body  of  the  instrument.10 


1.  Pawling  v.  U.  S.,  4  Cranch  (U.  S.)  219; 
Plume  v.  Bowman,  2  Ired.  L.  (N.  Car.)  338; 
Perry  v.  Patterson,  5  Humph.  (Tenn.)  133, 
42  Am.  Dec.  424. 

2.  Bond  Signed  on  Sunday. — Prather  v.  Har- 
lan, 6  Bush  (Ky.)  185;  State  v.  Young,  23 
Minn.  551 ;  Com.  v.  Kendig,  2  Pa.  St.  448. 

For  a  Full  Discussion  of  Sunday  contracts 
see  the  title  Sunday. 

3.  Seymour  v.  Van  Slyck,  8  Wend.  (N.  Y.) 
4°3- 

4.  Possession  Prime  Facie  Evidence  of  De- 
livery—  California. — Blankman  v.  Vallejo,  15 
Cal.  638. 

Maryland. — Clarke  v.  Ray,  1  Har.  &  J. 
(Md.)  323;  Union  Bank  v.  Ridgely,  1  Har.  & 
G.  (Md.)  324;  Benson  T'.Boteler,  2  Gill  (Md.) 
78;  Edelin  v.  Sanders,  8  Md.  118. 

New  York. — Kranichfelt  v.  Slattery,  12 
Misc.  Rep.  (N.  Y.  C.  PI.)  96,  citing  2  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.),  p.  459. 

Pennsylvania. — Grim  v.  School  Directors, 
51  Pa.  St.  219. 

West  Virginia. — Newlin  v.  Beard,  6  W. 
Va.  110. 

Where  a  Bond  Has  No  Subscribing  Witness, 

then  the  proof  of  the  possession  by  the  obligee, 
and  of  the  handwriting  of  the  obligors,  is  a 
sufficient  ground  for  presuming  that  the  in- 
strument was  sealed  and  delivered  by  the  ob- 
ligors. Blume  v.  Bowman,  2  Ired.  L.  (N.  Car.) 
338- 

6.  Acceptance  by  Obligee. — Com.  v.  Jackson, 
10  Bush  (Ky.)  424;  Burgess  v.  Lloyd,  7  Md. 
178;  Brown  v.  Murdock,  16  Md.  521;  Comer 
v.  Baldwin,  16  Minn.  172;  Mitchell  v.  Rvan, 
3  Ohio  St.  378;  Marble  Falls  Ferry  Co.  v. 
Spitler  (Tex.  1894),  25  S.  W.  Rep.  985,  citing 
2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.),  pp. 
458,  460. 


6.  Comer  v.  Baldwin,  16  Minn.  172. 

7.  Newbern  Bank  v.  Pugh,  1  Hawks  (N. 
Car.)  198. 

8.  Alcalda  v.  Morales,  3  Nev.  132. 

9.  Sheppard's  Touchstone 367  ;  Hurlstoneon 
Bonds  2 ;  2  Blackstone  Com.  340. 

10.  The  Name  of  the  Obligor  In  the  Body  of  the 
Bond  need  not  necessarily  appear,  if  from  the 
execution  it  can  be  ascertained  who  is  intended 
to  be  bound. 

England. — Dobson  v.  Keys,  Cro.  Jac.  261. 
Alabama. — Wood  v.  Coman,  56  Ala.  283. 
Indiana. — Scheid  V.  Leibshultz,  51  Ind.  38. 
Maine. — Fournier  v.  Cyr,  64  Me.  32. 
Massachusetts.  —  Danker  v.  Atwood,  119 
Mass.  146 ;  Ahrend  v.  Odiorne,  125  Mass.  50,  28 
Am.  Rep.  199;  Smith  v.  Crooker,  5  Mass.  538. 

Minnesota.  —  Campbell  v.  Rotering,  42 
Minn.  115. 

Missouri. — Cunningham  v.  State,  14  Mo. 
402  ;  Johnson  v.  Steamboat  Lehigh,  13  Mo.  539, 
53  Am.  Dec.  162,  overruling  Adams  v.  Wil- 
son, 10  Mo.  341,  and  Wood  v.  Ellis,  10  Mo.  382. 

New  Hampshire. — Pequawkett  Bridge  v. 
Mathes,  7  N.  H.  230,  26  Am.  Dec.  737. 

New  Tork.—Ex  p.  Fulton,  7  Cow.  (N.  Y.) 
48S- 

North  Carolina. — State  v.  Parsons,  89  N. 
Car.  230;  Vanhook  v.  Barnett,  4  Dev.  L.  (N. 
Car.)  268. 

Ohio. — Partridge  v.  Jones,  38  Ohio  St.  375; 
Citizens'  Bldg.  Assoc.  v.  Cummings,  45  Ohio 
St.  664;  McLain  v.  Simington,  37  Ohio  St. 

484. 

Pennsylvania. — Knisely  v.  Shenberger,  7 
Watts  (Pa.)  193  ;  Leitht'.  Bush,  61  Pa.  St.  395. 

Tennessee. — Williams  v.  Greer,  4  Hayw. 
(Tenn.)  239. 

Texas. — Cooke  v.  Crawford,  1  Tex.  9,  46 
Am.  Dec.  93;  Gray  v.  Steedman,  63  Tex.  95. 
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2.  Capacity  to  Contract — a.  GeneralRule. — In  order  to  bind  one  as  obligor 
in  a  bond,  capacity  to  contract  is  a  necessary  qualification.  In  other  words, 
the  obligor  must  be  sui  juris,  i.  e.,  of  full  age  and  sound  mind,  not  under 
disability  nor  subject  to  exemptions  from  liability;1  all  of  which  questions 
are  to  be  determined  with  reference  to  the  lex  loci  contractus!1 

Joint  Bond  by  Capables  and  Incapables. — A  joint  bond  which  is  void  as  to  one  or 
more  of  the  obligors  by  reason  of  incapacity,  is  not  therefore  wholly  void, 
but  is  binding,  if  otherwise  valid,  upon  those  capable  of  contracting  at  the 
time  of  the  execution.3 

b.  Coverture — Common  Law. — It  is  an  inflexible  rule  at  common  law  that 
a  feme  covert,  by  reason  of  the  power  and  authority  of  the  husband  over  her, 
does  not  possess  the  capacity  to  bind  herself  as  obligor  in  a  bond.4 


Virginia.  —  Crawford  v.  Jarrett,  2  Leigh 
(Va.)  630;  Beery  v.  Homan,  8Gratt.  ( Va.)  48. 

Another  Name  Inserted  by  Mistake. — Where 
by  mistake  another  name  was  written  in  the 
body  of  the  bond,  for  that  of  the  obligor,  it 
was  corrected  by  construction.  Richmond 
v.  Woodard,  32  Vt.  833;  Wood  v.  Coman,  56 
Ala.  283. 

Omission  of  Name. — And  where  the  name, 
having  been  omitted,  was  inserted  after  de- 
livery of  the  bond,  without  the  knowledge  of 
the  obligor,  the  alteration  was  held  immate- 
rial.   Smith  v.  Crooker,  5  Mass.  538. 

1.  Capacity  to  Contract  is  the  test  of  the 
power  of  a  person  to  become  bound  as  obligor 
in  a  bond.  1  Coke  Litt.  171b;  Bacon's  Abr. 
695;  Murfree  on  Official  Bonds  (ed.  1885), 
45;  Beverley's  Case,  4  Coke  1235;  Whelp- 
dale's  Case,  5  Coke  119^. 

Bond  between  Husband  and  Wife. —  Hence  a 
bond  between  husband  and  wife  is  at  common 
law  a  nullity,  although  the  husband  is  obligor, 
all  contracts  so  made  being  void.  But  a  bond 
■executed  by  the  husband  to  the  wife  before 
marriage,  conditioned  to  become  payable  after 
his  death,  is  binding  against  his  heirs  at  law. 
Milbourn  v.  Ewart,  5  T.R.  381 ;  Cage  v.  Acton, 
I  Ld.  Raym.  515. 

2.  The  Law  of  the  Place  of  Execution  of  the 
bond  governs  all  questions  of  qualification  to 
become  obligor  in  a  bond  arising  out  of  dis- 
ability or  exemption.  2  Kent's  Com.  454,  457, 
458;  Story  on  Confi.  of  Laws,  241,  242,  263; 
Levi  on  Mercantile  Law,  p.  41 ;  Walker  v. 
Witter,  Doug.  6;  Martin  v.  Nicolls,  3  Sim. 
458;  Cox  v.  U.  S.,  6  Pet.  (U.  S.)  172;  Augus- 
ta Bank  v.  Earle,  13  Pet.  (U.  S.)  520;  Town- 
send  f.  Jemison,  9  How.  (U.  S.)  414;  U.  S.  v. 
Garlinghouse,  4  Ben.  (U.  S.)  194. 

A  Bond  Olven  to  the  United  States  is  con- 
strued, with  reference  to  the  capacity  of  the 
obligor,  according  to  the  law  of  the  state 
where  the  bond  was  executed.  U.  S.  v.  Gar- 
linfrhouse,  4  Ben.  (U.  S.)  201;  Cox  v.  U.  S., 
6  Pet  (U.  S.)  172.  See  also  U.  S.  v.  Tingey, 
5  Pet.  (U.  S.)  115;  U.  S.  v.  Bradley,  10  Pet. 
(U.  S.)  343;  U.  S.  v.  Linn,  15  Pet.  (U.  S.)  290; 
Tvler  v.  Hand,  7  How.  (U.  S.)  573;  U.  S.  7 
Maurice,  2  Brock.  (U.  S.)o/i;  U.  S.  v.  Howell, 
4  Wash.  (U.  S.)  620. 

8.  Joint  Bond  Valid  as  to  Capables.  —  Bacon's 
Abr.  695. 

Coverture  of  Ono  of  Several  Joint  Obligors 

is  a  personal  defense,  which  is  DOt  available  to 
thecoobllgors.    Dudley  v.  Witter,  51  Ala.  £gS, 
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Where  a  wife  executed  a  bond  as  surety  for 
her  husband,  the  bond  was  avoided  as  to  her, 
but  held  valid  as  to  him,  and  a  judgment  en- 
tered thereon  was  vacated  accordingly  as  to 
her  only.    Ridgway  v.  Toland,  43  N.  J.  L.  585. 

Sureties  on  Bond  of  a  Feme  Covert.  —  The 
bond  of  a  married  woman,  though  void  at 
common  law,  is  valid  as  against  sureties.  In 
Weed  Sewing  Mach.  Co.  v.  Maxwell,  63  Mo. 
486,  the  court,  by  Norton,  J.,  said  :  "  While  the 
general  rule  is  that  the  extent  of  the  liability 
of  the  surety  is  measured  by  that  of  the  prin- 
cipal, it  is  not  of  universal  application,  and  ex- 
ceptions to  it  may  arise  when  the  matter  of 
defense,  pleaded  by  the  principal,  is  wholly 
of  a  personal  character,  as  coverture  or  infancy. 
The  coverture  of  the  principal,  at  the  time  a 
note  or  bond  is  given,  may  be  interposed  as  a 
bar  to  a  recovery  against  her,  but  it  alone 
cannot  effect  the  discharge  of  the  surety;  the 
surety,  in  such  case,  standing,  in  a  certain 
sense,  as  a  principal  promissor."  See  the 
title  Suretyship. 

To  the  Same  EffectAre:  Alabama. —  Dudley 
v.  Witter,  51  Ala.  456. 

Arkansas. —  Stillwell  v.  Bertrand,  22  Ark. 
375- 

Indiana. —  Davis  v.  Statts,  43  Ind.  103,  13 
Am.  Rep.  382. 

Iowa. — Jones  v.  Crosthwait0,  17  Iowa  395. 
Mississippi. — Foxworth  v.  Bullock,  44  Miss. 
457- 

Missouri. —  Lobaugh  v.  Thompson,  74  Mo. 
600;  Long  v.  Cockrell,  55  Mo.  93. 

New  York.— Kimball  v.  Newe'll,  7  Hill  (N. 
Y.)  116. 

South  Carolina. —  Smyley  v.  Head,  2  Rich. 
L.  (S.  Car.)  590,  45  Am.  Dec.  750. 

4.  The  Bond  of  a  Feme  Covert  Is  Void  ipso 

facto  as  to  her,  and  cannot  operate  to  bind  her 
husband.  3  Bacon's  Abr.,  *p.  695  ;  Hurlstone 
on  Bonds  *2 ;  Cole  v.  Delawn,  3  Keb.  228; 
Lewis  v.  Lee,  3  B.  &  C.  291,  10  E.  C.  L.  84; 
Marshall  v.  Rutton,  8  T.  R.  545;  Concord 
Bank  v.  Bellis,  10  Cush.  (Mass.)  276;  Gosman 
v.  Cruger,  69  N.  Y.  H7,  25  Am.  Rep.  141.  See 
the  titles  HUSBAND  anm>  Wifk;  Skpakatk 

Property  (of  Married  Women). 

A  Dlvorco  a  Menna  et  Thoro  dues  net  remove 
the  disability  of  coverture,  but  it  is  otherwise 
in  case  of  a  divorce  a  vinculo  matrimonii. 

riatchett  v.  Baddelej,  2  W.  Bl.  1082 ;  Lewis  v. 
Lee,  3  B.  &  C.  297,  10  K.  C.  L.  85.   See  the  title 

DlVORCK. 

Transportation  of  the  HuBband  for  Life,  or  even 
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Separate  Estate. — She  may,  however,  bind  her  separate  estate ;  and  a  bond 
executed  by  her  for  the  benefit  of,  or  with  special  reference  to,  her  separate 
estate,  will  be  binding  in  equity,  and  she  may  become  an  obligor  to  that 
extent  and  no  further.1 

statutes. — But  this  rule  has  been  considerably  relaxed  by  statute  in  many 
of  the  United  States;  and  in  some  of  them  she  is  given  the  same  powers  and 
is  subject  to  the  same  liabilities  in  this  respect  as  a  feme  sole?1 

c.  INFANCY. — The  Old  Common-law  Rule,  that  an  infant,  because  of  inexperience 
and  tender  age,  is  incapable  of  making  a  binding  contract,  except  for  neces- 
saries, and  is  therefore  not  qualified  to  execute  a  valid  bond,3  has  been  adhered 
to  without  substantial  modification,  both  in  England  and  in  the  United  States 
down  to  the  present  time.4 

Contracts  for  Necessaries — Bonds. — And  it  should  be  specially  noticed  that  while 
an  infant's  contracts,  for  what  the  law  deems  necessaries,  are  enforceable 
against  him,  yet  a  bond  executed  by  him  even  for  necessaries  cannot  be 
enforced,  for  it  is  deemed  that  the  necessity  for  an  infant  to  enter  into  a 
penalty  for  any  purpose  can  never  exist.6  He  may,  of  course,  execute  evi- 
dence of  such  indebtedness,  and  for  this  purpose  deliver  his  promise  to  pay 
under  seal,  provided  it  be  for  the  exact  sum  due,  whereby  he  becomes  in 
some  sense  an  obligor;6  but  properly  speaking  this  is  no  bond  at  all.7 

Confirmation  after  Full  Age  cannot  be  effected  by  the  redelivery  of  a  bond,  or  in 
any  way  except  by  an  instrument  under  seal.8 

A  Bond  Required  by  Law  is  treated  as  creating  an  exception  to  the  rule  respect- 
ing the  disability  of  infants ;  in  such  case  an  infant  may  be  bound  as  principal, 
but  never  as  surety,  for  another.9 


for  a  less  period  if  he  fails  to  return  at  the  ex- 
piration of  such  period,  operates  to  remove 
the  disability.  Carrol  v.  Blencow,  4  Esp.  27; 
Jewson  v .  Read,  Lofft.  142. 

In  the  Case  of  an  Allen  Husband,  who  has  never 
been  in  the  kingdom,  there  is  no  disability. 
Kay  v.  Pienne,  3  Campb.  123. 

1.  Separate  Estate  of  Married  Woman  Liable  In 
Equity. —  Bullpin  v.  Clarke,  17  Ves.  Jr.  366; 
Stuart  v.  Kirkwall,  3  Madd.  387;  Lee  v. 
Muggeridge,  5  Taunt.  36;  Gosmanu.  Cruger, 
69  N.  Y.  87,  25  Am.  Rep.  141. 

Evidence  Aliunde  Is  Not  Admissible  to  show 
that  a  married  woman  intended  to  charge 
her  separate  estate,  where  such  intention  is 
not  expressed  in  the  instrument  or  necessa- 
rily implied  from  its  terms.  Yale  v.  Dederer, 
22  N.  Y.  450,  78  Am.  Dec.  216. 

In  Gosman  v.  Cruger,  69  N.  Y.  87,  25  Am. 
Rep.  141,  the  court,  by  Folger,  J.,  said  :  "The 
bond  sued  upon  in  this  action  is  not  a  contract 
made  by  Mrs.  Cruger  in  her  separate  busi- 
ness, nor  does  it  relate  to  her  separate  estate, 
nor  is  there  expressed  in  it  an  intention  of 
charging  that  estate.  It  seems,  therefore,  that 
the  plaintiff  cannot  recover  against  her." 

But  it  has  been  held  substantially  that  one 
signing  a  bond  as  surety  was,  as  well  as  one 
signing  as  principal,  liable  to  suit  to  reform 
the  contract  so  as  to  have  it  conform  to  the 
intention  of  the  parties.  Wiser  v.  Blachly,  1 
Johns.  Ch.  (N.  Y.)  607;  Prior  v.  Williams,  2 
Keyes  (N.  Y.)  530;  Armistead  v.  Bozman, 
1  Ired.  Eq.  (N.  Car.)  117;  Sikes  v.  Truitt,  4 
Jones  Eq.  (N.  Car.)  361.  Seethe  title  Sep- 
arate Property  (of  Married  Women). 

2.  See  the  titles  Husband  and  Wife  ;  Sep- 
arate Property  (of  Married  Women). 


3.  Incapacity  of  Infant  as  Obligor. — Coke 
Litt.  172a;  3  Bacon's  Abr.  695  ;  Ayliff  v.  Arch- 
dale,  Cro.  Eliz.  920,  Moor  679;  Zouch  v.  Par- 
sons, 3  Burr.  1794;  Fisher  v.  Mowbray,  8 
East  330;  Rudstone  v.  Yates,  March  141. 

The  Fraud  of  an  Infant,  in  representing  him- 
self of  age,  does  not  render  his  bond  valid. 
Colcock  v.  Ferguson,  3  Desaus.  (S.  Car.)  482; 
Conroe  v.  Birdsall,  1  Johns.  Cas.  (N.  Y.)  127, 
1  Am.  Dec.  105. 

4.  See  the  title  Infants. 

5.  Ayliff  v.  Archdale,  Cro.  Eliz.  920,  Moor 
679. 

6.  A  Single  Bond  for  Necessaries,  i.  e.,  a  mere 

promise  under  seal,  without  a  penalty,  is  bind- 
ing if  it  is  for  the  exact  amount  due  for  such 
necessaries.  Russell  v.  Lee,  1  Lev.  86;  Rud- 
ston  v.  Yates,  March  141. 

7.  See  supra,  this  title,  Definition  and  Scope 
of  Title. 

8.  Confirmation  by  Deed  is  effective,  the  in- 
strument being  of  as  high  a  nature  as  the  bond 
itself,  creating  thereby  an  estoppel  in  law ; 
but  nothing  less  will  suffice.  Baylis  v.  Dine- 
ley,  3  M.  &  S.  477. 

9.  Infant  Bound  as  Principal  on  Bond  Required 
by  Law. — Tyler  on  Infancy  and  Coverture,  § 
122;  U.S.  v.  Bainbridge,  1  Mason  (U.  S.) 
82;  Gavin  v.  Burton,  8  Ind.  69;  People  v. 
Moores,  4  Den.  (N.  Y.)  518,  47  Am.  Dec. 
272.  In  Buckinghamshire  v.  Drurv,  Wihnot 
194,  Lord  Wilmot  said:  "Many  cases  have 
been  put,  where  the  law  implies  an  exception, 
and  takes  infants  out  of  the  general  words,  by 
what  is  called  a  virtual  exception.  I  have 
looked  through  all  the  cases,  and  the  only  in- 
ference to  be  drawn  from  them  is,  that  where 
the  words  of  a  law,  in  their  common  and 
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d.  Insanity. — By  reason  of  the  absence  of  will  in  the  acts  of  a  person 
non  compos,  he  is  incapable  of  making  a  valid  contract,  and  hence  does  not  in 
any  sense  possess  the  qualifications  necessary  to  become  an  obligor.1  But  a 
bond  for  necessaries  is  binding,  as  in  the  case  of  infancy.2 

e.  DRUNKENNESS. — For  the  same  reason,  one  who  is  so  drunk  as  not  to 
know  the  nature  of  his  act,  has  not  sufficient  capacity  to  become  an  obligor 
while  in  that  condition.3 

Question  of  Fact. — The  degree  of  drunkenness  sufficient  for  this  purpose  is  a 
question  of  fact.4 

3.  Freedom  of  Will  —  a.  DURESS  —  (i)  General  Rule.  —  The  law  regards 
restraint  of  the  will  much  as  it  does  absence  of  the  will  itself.  A  person, 
therefore,  acting  under  duress  is,  for  the  time,  and  as  to  such  act,  incapable 
of  binding  himself  as  obligor.5 

But  in  the  Case  of  Joint  Obligors,  the  general  principal  is  that  one  who  acted 
freely  and  voluntarily  cannot  defend  on  the  ground  that  his  coobligor 
acted  under   duress,  if  the  bond  be  otherwise  valid;6  except  in  cases 


ordinary  signification,  are  sufficient  to  include 
infants,  the  virtual  exception  must  be  drawn 
from  the  intention  of  the  legislature,  mani- 
fested by  other  parts  of  the  law;  from  the 
general  purpose  and  design  of  the  law;  and 
from  the  subject-matter  of  it."  Quoted  -with 
approval  in  McCall  v.  Parker,  13  Met.  (Mass.) 
381,  46  Am.  Dec.  735. 

Bond  to  Answer  Criminal  Charge. —  A  bond 
given  by  an  infant  to  appear  and  answer  to  a 
criminal  charge,  is  binding  upon  him.  State 
v.  Weatherwax,  12  Kan.  463;  McCall  v.  Par- 
ker, 13  Met.  (Mass.)  372,  46  Am.  Dec.  735. 
Compare  Com.  v.  Semmes,  1 1  Leigh  (Va.)  696. 

Infant  Not  Bound  as  Surety.  —  In  State  v. 
Weatherwax,  12  Kan.  466,  the  court,  by  Val- 
entine, J.,  said:  "But  generally  those  who 
seem  to  advance  a  contrary  doctrine  [to  the 
exception  of  the  text]  merely  say  that  an  in- 
fant will  not  be  taken  as  bail,  that  is,  bail  for 
Others,  or  that  he  will  not  be  required  to  enter 
personally  into  a  recognizance,  or  that  a  re- 
cognizance may  be  taken  from  the  sureties 
■lone  without  requiring  him  to  enter  into  the 
same;  and  seldom,  if  ever,  has  any  one  said, 
that  an  infant  defendant  cannot  bind  himself 
by  a  recognizance  to  secure  his  own  liberty." 
See  Com.  v.  Semmes,  11  Leigh  (Va.)  696. 
See  the  titles  Bail  (in  Civil  Cases),  vol.  3, 
p.  587;  Bail  and  Recognizance  (in  Crim- 
inal Cases),  vol.  3,  p.  651 ;  Suretyship. 

Infant  a  Bond  In  Bastardy. —  Where  the  law 
authorizes  an  infant  father  of  a  bastard  child 
to  settle  with  the  mother,  and  secure  to  her 
compensation  for  keeping  the  child,  it  impli- 
edly gives  him  the  power  to  execute  instru- 
ments necessary  in  making  such  settlements. 
Hence  a  bond  for  that  purpose  invalid.  Gavin 
v.  Burton,  8  Ind.  69;  McCall  7'.  Parker,  13 
Met.  (Mass.)  372,  46  Am.  Dec.  735;  People  v. 
Koores,  4  Den.  (N.  Y.)  ?iH,  47  Am.  Dec.  272. 
See  the  title  Bastardy,  vol.  3,  P-  ^7'- 

1.  Disability  of  Insanity  -  The  Older  Author! 
ties,  although  holding  that  insanity  was  such  a 
disability  as  to  avoid  a  bond  given  by  an  insane 
person,  yet  held  that  it  could  be  nvoided  only 
by  his  privies  in  blood  or  by  representation, 
except  in  the  case  of  one  adjudged  Insane,  on 
the  Round  that  "no  man  can  be  allowed  to 
stultify  himself  because  of  the  ill  consequences 


that  might  attend  counterfeit  madness." 
3  Bacon's  Abr.  695  ;  2  Blackstone  Com.  291 ; 
Beverley's  Case,  4  Coke  123*;  Stroud  v.  Mar- 
shall, Cro.  Eliz.  398. 

Later  Authorities  have  established  the  rule 
that  such  incapacity  may  be  pleaded  by  the 
obligor  to  avoid  the  bond.  Yates  v.  Boen,  2 
Stra.  1 104;  Emery  v.  Hoy t,  46  111.  258;  Lang 
V.  Whidden,  2  N.  H.  435. 

Although  it  has  been  held  that  such  a  de- 
fense would  not  avail  unless  it  could  be  shown 
that  the  plaintiff  imposed  on  the  defendant  by 
reason  of  the  insanity.  Brown  v.  Jodrell,  M. 
&  M.  105;  Baxter  v.  Portsmouth,  5  B.  &  C. 
170,  11  E.  C.  L.  190.    See  the  title  Insanity. 

2.  Necessaries  for  Insane  Person. —  Baxter  v. 
Portsmouth,  5  B.  &  C.  170,  11  E.  C.  L.  190. 

3.  Excessive  Drunkenness  at  the  time  of  the 
execution  is  a  legal  disability  which  will  be 
ground  for  avoiding  the  bond.  Cole  v.  Rob- 
ins, Buller's  N.  P.  172;  Gore  v.  Gibson,  13 
M.  &  W.  623 ;  Cummings  v.  Henry,  10  Ind. 
109;  Hyman  v.  Moore,  3  Jones  L.  (N.  Car.) 
416;  Reed  v.  Moore,  3  Ired.  L.  (N.  Car.) 
310;  Wilson  7\  Bigger,  7  W.  &  S.  (Pa.)  111; 
Williams  v.  Inabnet,  1  Bailey  L.  (S.  Car.) 
343- 

Not  Void,  but  Voidable. —  The  contract  by 
one  incapacitated  by  intoxication,  is  not  ipso 
facto  void,  but  merely  voidable;  hence  it  may 
be  confirmed  after  he  becomes  sober;  or,  if 
rescinded,  the  consideration  must  be  returned. 
Matthews  v.  Baxter,  L.  R.  8  Exch.  132;  Joest 
v.  Williams,  42  Ind.  565,  13  Am.  Rep.  377. 
Compare  Gore  v.  Gibson,  13  M.  &  W.  623; 
Hyman  7'.  Moore,  3  Jones  L.  (N.  Car.)  416. 

4.  Incapacity  from  Intoxication  a  Question  of 
Fact. —  Cummings  7'.  Henry,  10  Ind.  109; 
Reed  v.  Moore,  3  Ired.  L.  (N.  Car.)  310; 
Wilson  7'.  Bigger,  7  W.  &  S.  (Pa.)  in.  Corn- 
parr  Caulkins  v.  Fry,  35  Conn.  170. 

6.  See  the  title  Duress.  Also  cases  in  the 
notes  following. 

6.  Duressor  Coobligor  No  Defense.  —  At  com- 
mon law,  if  a  bond  be  obtained  from  two  per- 
sons, by  duress  against  one,  but  voluntarily  as 
to  the  other,  the  latter  cannot  plead  the  duress 
against  the  former  so  as  to  invalidate  the  bond 
ns  against  himself.  Iltiscomhc  f.  Standing, 
Cro.  Jac.  187;  Thompson  v.  Buckhannon,  2 
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of  extortion  under  color  of  office.1 

(2)  Duress  of  Person  —  Unlawful  Restraint.  —  Where  a  person  is  unlawfully 
restrained  of  his  liberty,  and  executes  a  bond  to  the  person  causing  such 
restraint,  and  because  thereof,  he  is  acting  under  duress,  and  the  bond  is 
void.2 

Threats  of  Restraint. — The  same  is  true  where  threats  of  unlawful  imprison- 
ment are  made  and  a  bond  is  executed  in  consequence  thereof.3  Not  so, 
however,  where  such  threats  are  of  lawful  imprisonment4  or  of  legal  prose- 
cution.6 

Putting  in  Fear  Generally, — It  may  be  stated  as  a  general  proposition  that  such 
unlawful  conduct  as  calculated  to  arouse  the  fears  of  a  person  of  ordinary 
firmness,  by  reason  of  which  a  bond  is  executed,  is  duress  and  ground  of 
avoidance.6 

(3)  Duress  of  Go~ds.  -There  may  be  a  duress  of  goods  which  will  avoid  a 
bond  executed  by  the  owner,  where  they  are  unjustly  withheld  from  him  or 
threatened  with  seizure  oy  another,  and  the  necessities  of  the  case  do  not 
readily  admit  of  relief  through  the  ordinary  process  of  law,  and  the  bond  is 
executed  for  the  purpose  of  regaining  or  securing  peaceable  possession."7 

(4)  Extortion  Colore  Officii — General  Rule. — A  bond  executed  according  to 
the  requirements  of  an  officer,  as  a  condition  precedent  to  the  enjoyment  of 
some  right,  benefit,  office  or  franchise  controlled  by  such  officer  in  his  official 


J.  J.  Marsh.  (Ky.)  418;  Thompson  v.  Lock- 
wood,  15  Johns.  (N.  Y.)  259;  Spaulding  v. 
Crawford,  27  Tex.  155. 

1.  See  infra,  this  section,  Extortion  Colore 
Officii.  And  see  generally  the  title  Extortion. 

2.  Unlawful  Imprisonment  Is  Ground  of  Avoid- 
ance.— Where  discharge  from  unlawful  im- 
prisonment is  the  consideration  for  the 
execution  of  a  bond,  or  if  the  bond  runs  to 
the  person  causing  such  restraint,  it  is  duress 
and  ground  for  avoidance.  Coke  Litt.  253; 
Huscombe  v.  Standing,  Cro.  Jac.  187;  Byers 
v.  State,  20  Ind.  47  ;  Bowker  v.  Lowell,  49  Me. 
429;  Thompson  v.  Lockwood,  15  Johns.  (N. 
Y.)  256. 

3.  Threats  of  Unlawful  Imprisonment  Duress. 

— Eddy  v.  Herrin,  17  Me.  33  /,  y0  Am.  Dec.  261. 
A  person  who  was  lawf'i'ly  arrested  on  a 
charge  of  bastardy  offered  to  give  bond  for 
his  appearance,  whi  "h  should  have  been  al- 
lowed ;  but  having  been  informed  by  the  mag- 
istrate, upon  the  advice  of  the  constable,  that 
he  must  settle  with  the  complainant  or  go  to 
jail,  he  executed  a  bond  conditioned  to  pay 
the  "  laying  in"  charges  of  the  woman  and 
the  bills  for  the  support  of  the  child  until  it 
should  be  three  years  old.  In  an  action  on 
this  bond  it  was  held  that  such  acts  were 
threats  of  unlawful  imprisonment  of  such 
moral  compulsion  as  constitutes  duress,  if  the 
bond  had  been  executed  through  fear  of  such 
imprisonment.  Whitefield  v.  Longfellow,  13 
Me.  146. 

4.  Threats  of  Lawful  Imprisonment  Not  Duress. 

— Eddy  v.  Herrin,  17  M  ■.  338,  35  Am.  Dec. 261 ; 
Moore  v.  Adams,  8  Ohio  372,  32  Am.  Dec.  723. 

6.  Threats  of  Legal  Prosecution  Not  Duress. 
■ — Harris  v.  Tyson,  24  Pa.  St.  347,  64  Am. 
Dec.  661. 

6.  DureBs  per  Mlnas,  Ground  of  Avoidance. — 

Whitefield  v.  L  ngfellow,  13  Me.  146;  Collins 
v .  Wcstbury,  2  Bay  (S.  Car.)  213,  1  Am.  Dec. 
643.    See  the  title  Duress. 


7.  Wrongful    Attachment  —  Compromise.  — 

Where  one,  who  claimed  an  unjust  demand 
against  another,  seized,  under  an  attachment 
thereon,  goods  of  the  latter  while  in  transitu 
to  another  state,  putting  him  in  an  embarrass- 
ing situation,  being  thereby,  in  fact,  without 
the  means  of  support;  and  in  consequence  of 
a  compromise  effected  through  such  pressing 
necessity,  and  as  the  only  means  of  getting 
back  the  goods,  a  bond  was  executed ;  a  plea 
of  duress  of  goods  was  held  to  be  good.  Col- 
lins v.  Westbury,  2  Bay  (S.  Car.)  211,  1  Am. 
Dec.  643.  To  the  same  effect  see  Spaids  v. 
Barrett,  57  111.  289,  11  Am.  Rep.  10. 

A  bond  to  pay  a  judgment  founded  upon  an 
attachment  of  which  no  service  was  made, 
was  held  not  binding.  Nelson  v.  Suddarth,  1 
Hen.  &  M.  (Va.)  350.  See  also  Foshay  v. 
Ferguson,,  5  Hill  (N.  Y.)  158;  Crawford  v. 
Cato,  22  Ga.  594. 

Wrongful  Attachment. — The  doctrine  respect- 
ing extortion  by  duress  is  not  applicable  to  a 
bond  taken  by  an  officer  under  a  statute 
authorizing  such  a  bond  in  valid  attachment 
proceedings,  where  he  holds  property  by 
virtue  of  a  legal  process,  although  the  attach- 
ment was  wrongfully  sued  out.  Shirley  v. 
Byrnes,  34  Tex.  625. 

Duress  of  Goods  Generally. — As  to  what  in 
general  constitutes  duress  of  goods,  for  avoid- 
ance of  a  contract  made  in  consequence,  see 
Skeate  v.  Beale,  n  Ad.  &  El.  983,  39  E.  C.  L. 
294;  Atlee  v.  Backhouse,  3  M.  &  W.  6w; 
Valpy  v.  Manley,  1  C.  B.  594,  50  E.  C.  L. 
594,  9  Jur.  452,  14  L.  J.  C.  P.  204;  Hazelrigg 
v.  Donaldson,  2  Mete.  (Ky.)  445;  Wilcox  -. 
Howland,  23  Pick.  (Mass.)  167;  Atwell  v. 
Zeluff,  26  Mich.  118;  McKee  v.  Campbell,  27 
Mich.  497;  Bingham  -0.  Sessions,  6  Smed.  & 
M.  (Miss.)  13;  Foshay  v.  Ferguson,  5  Hill 
(N.  Y.)  158;  Travellers'  Ins.  Co.  v.  Heath,  95 
Pa.  St.  333;  Sasportas  v.  Jennings,  1  Bay  (S. 
Car.)  470. 
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capacity,  but  which  is  not  by  law  authorized  or  required,  is  said  to  be  extorted 
colore  officii,  hence,  obtained  under  duress,  and  therefore  void  in  toto.x 

Joint  Obligors — Exception. — In  such  case,  contrary  to  the  general  rule  in  cases 
of  duress,  one  obligor  may  defend  on  the  ground  that  the  bond  was  extorted 
colore  officii  from  a  coobligor.2 

Voluntary  Bonds. — But  a  bond  is  not  deemed  to  have  been  extorted  under 
color  of  office  where  the  circumstances  are  such  that  it  is  considered  as  having 
been  given  voluntarily,  although  not  required  or  expressly  authorized  by 
law,  and  such  a  bond  will  be  valid  as  a  common-law  bond  unless  positively 
prohibited.3 


1.  Bonds  Extorted  Colore  OfQcil. — In  U.  S.  v. 

Tingey,  5  Pet.  (U.  S.)  115,  the  secretary  of 
the  navy  required  and  received  from  a  purser 
a  bond  not  required  by  law,  as  a  condition  of 
the  office.  It  was  held  that  these  facts  consti- 
tuted a  complete  bar  to  an  action  against  a 
surety  on  the  bond.  And  thf  court,  by  Mr.  Jus- 
tice Story,  said:  "[The  bond]  was  demanded 
of  the  party  upon  the  peril  of  losing  his  of- 
fice; it  was  extorted  under  c  dor  of  office 
against  the  requisitions  of  the  statute.  It  was 
plainly,  then,  an  illegal  bond  ;  for  no  officer 
of  the  government  has  a  right  by  color  of  his 
office  to  require  from  any  subordinate  officer, 
as  a  condition  of  holding  office,  that  he  should 
execute  a  bond  with  a  condition  different  from 
that  prescribed  by  law." 

In  Hawes  v.  Marchant,  I  Curt.  (U.  S.)  140, 
Mr.  Justice  Curtis,  after  considering  the  fore- 
going case,  thus  states  the  purpose  of  the 
rule:  "The  rule  which  avoids  such  bonds 
rests  upon  the  want  of  authority  in  the  public 
officer  to  take  them,  and  upon  the  policy  of 
guarding  the  citizen  against  oppression  by 
the  illegal  exercise  of  official  power." 

In  Whitted  v.  Governor,  6  Port.  (Ala.)  343, 
the  court,  by  Collier,  C.  J.,  citing  the  same 
case,  said:  "  We  are  satisfied  that  no  public 
officer,  no  matter  to  what  hranch  of  the  gov- 
ernment he  may  belong,  has  a  right,  by  color 
of  his  office,  to  extort  from  an  individual  a 
bond,  as  a  condition  on  which  he  will  render 
to  him  the  rights  and  privileges  he  mayjustly 
claim  by  law." 

The  rule  as  thus  settled  is  recognized  or 
followed  in  the  cases  below: 

England. — Hassell  v.  Long,  2  M.  &  S.  363; 
Curling  v.  Chalklen,  3  M.  &  S.  502. 

United  States. — U.  S.  v.  Gordon,  7  Cranch 
(U.S.)  287,  1  Brock.  (U.  S.)  190;  U.  S.  v. 

 ,  1  Brock.  (U.  S.)  195;  U.  S.  v.  Morgan,  3 

Wash.  (U.  S.)  10;  U.  S.  v.  Humason,6  Sawy. 
(U.S.)  199;  U.S.  v.  Hods  n,  10  Wall.  (U.  S.) 
395 

Massnchusrtts. — Purple  v.  Purple,  5  Pick. 
(Mass.)  226;  Chelmsford  Co.  v.  Demarest,  7 
Gray  (Mass.)  4. 

Nf.v  Hampshire. — Dover  v.  Twomblv,  42 
N.  H.  67. 

Ntw  Jersey. — Hoboken  v.  Harrison,  30  N. 
J.  L.  79;  Woolwich  :■.  Forrest,  2  N.  J.  L.  107. 

Prnn*v!vani(t . —  BeaCOm  V.  Holmes,  13  S. 
&  R.  (Pa.)  19/1;  Philadelphia  v.  Shalhroxs,  14 
Phlla.  (Pa.)  135;  Com.  v.  Wolhert,  6  Binn. 
(Pa.)  292,  6  Am  Dec.  452;  Saeltzer  r.  Gin- 
ther,  2  Miles  (Pa.)  86;  Bank  of  Northern 
Liberties  v.  Cresson,  13  S.  &  R.  (Pa.)  306. 


Bonds  against  Desertion,  exacted  by  a  provost 
marshal  as  a  condition  precedent  to  enlist- 
ment and  muster,  were  held  to  be  unauthorized 
and  illegal,  and  therefore  void  as  having  been 
taken  colore  officii.  Richardson  v.  Crandall, 
48  N.  Y.  361. 

A  Bond  Required  as  a  Prerequisite  to  the  Per- 
formance of  Official  Duty,  without  statutory 
authority,  is  void.  It  was  so  held  where  the 
official  duty  was  a  judicial  function,  and  the 
bond  was  exacted  from  a  guardian.  Aucoin 
v.  Guillot,  10  La.  Ann.  124. 

Court  Having  No  Jurisdiction. — A  bond  ex- 
acted upon  a  judicial  proceeding  by  a  court 
having  no  jurisdiction  is  void.  Benedict  v. 
Bray,  2  Cal.  251,  56  Am.  Dec.  332;  Caffrey  v. 
Dudgeon,  38  Ind.  521,  10  Am.  Rep.  126,  But- 
ler v.  Wadley,  15  Ind.  507;  Sherry  v.  Forcs- 
man,  6  Blackf.  (Ind. )  56 ;  Parker  v.  Henderson, 
1  Ind.  62;  Buckingham  v.  Bailey,  4  Smed.  & 
M.  (Miss.)  538. 

Officer  of  Court  Having  No  Authority. — A  bond 
exacted  by  a  sheriff  or  other  officer  of  the 
court,  outside  of  his  jurisdiction,  is  void. 
Harris?'.  Simpson,  4  Litt.  (Ky.)  165,  14  Am. 
Dec.  101. 

Conditions  Not  Authorized. — The  same  is  true 
of  bonds  executed  for  the  performance  of  con- 
ditions not  authorized  by  law.  Shuttleworth 
v.  Levi,  13  Bush  (Ky.)  195;  Smith  v.  Allen,  1 
N.  J.  Eq.  43,  21  Am.  Dec.  33. 

A  Bond  for  Costs  In  a  Criminal  Oase,  exacted 
from  a  complainant,  conditional  upon  the  ac- 
quittal of  the  prisoner,  is  clearly  void.  Ger- 
mond  v.  People,  1  Hill  (N.  Y.)  343;  Perry  v. 
Hensley,  14  B.  Mon.(Ky.)  381,  61  Am.  Dec.  164. 

See  also  supra,  this  section,  Duress  of 
Person. 

2.  Extortion  from  Coobligor  a  Good  Defense. — 

The  common-law  rule  that  duress  of  a  coob- 
ligor is  no  defense  does  not  apply  in  the  case 
of  a  bond  extorted  under  color  of  office,  for  the 
reason  that  the  validity  or  invalidity  of  the 
bond  in  such  case  depends  upon  the  existence 
or  absence  of  authority  in  an  officer  to  require 
a  bond  in  certain  cases,  which  in  turn  rests 
upon  statutory  provisions  solely.  Thompson 
v.  Lockwood,  15  Johns.  (N.  Y.)  259. 

For  the  general  rule  as  to  duress,  see  supra, 
this  section,  (irnrral  Rule. 

3  Bonds  Voluntarily  Olven — England. — 
Beawfage's  Case,  10  Coke  100. 

Arkansas. — State  v.  Wood,  51  Ark.  205. 
California.- — Hubert  :•.  Mendlieim,  64  Cal. 
313. 

Georgia,  —  Dennard  v.  State,  2  Gn.  137; 
Stephens     Crawford,  I  (in.  574.44  Am.  Dec. 680. 
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Separable  Conditions. — And  where  a  portion  of  a  bond  taken  colore  officii merely 
exceeds  the  statutory  requirement,  and  such  excess  is  separable  from  required 


Illinois. —  Fournier  v.  Faggott,  4  111.  347; 
Pritchett  v.  People,  6  111.  525 ;  Wolfe  v.  Mc- 
Clure,  79  III.564;  People  v.  Shannon,  10  111. 
App.  364. 

Indiana. — State  v.  Lynch,  6  Blackf.  (Ind.) 
395;  Spader  v.  Frost,  4  Blackf.  (Ind.)  190. 

Iowa. — State  v.  Cannon,  34  Iowa  332  ;  State 
v.  Fredericks,  8  Iowa  553;  States.  Heisey,  56 
Iowa  404. 

Kentucky. — Thompson  v.  Buckhannon,  2  J. 
J.  Marsh.  (Ky.)  416;  Lane  v.  Kasey,  1  Mete. 
(Ky.)  410. 

Louisiana. — Alexander  v.  Silbernagel,  27 
La.  Ann.  557;  Todd  v.  Gordy,  29  La.  Ann. 
498;  Lartigue-y.  Baldwin,  5  Martin  (La.)  193. 

Maine. — Kavanagh  v.  Saunders,  8  Me.  422; 
Winthrop  v.  Dockendorff,  3  Me.  156;  Baker 
v.  Haley,  5  Me.  240. 

Massachusetts. — Freeman  v.  Davis,  7  Mass. 
200;  Burroughs  v.  Lowder,  8  Mass.  373  ;  Hol- 
brook  v.  Klenert,  113  Mass.  268;  Sweetser  v. 
Hay,  2  Gray  (Mass.)  52. 

Michigan. — St.  Joseph  County  v.  Coffen- 
bury,  1  Mich.  355;  Bay  County  v.  Brock,  44 
Mich.  49. 

Missouri. — Gathwright  v.  Callaway  Coun- 
ty, 10  Mo.  663. 

New  Jersey. — Woolwich  v.  Forrest,  2  N. 
J.  L.  109;  Hoboken  v.  Harrison,  30  N.  J.  L. 
73;  Sooy  v .  State,  38  N.  J.  L.  324. 

New  York. — Burrall  v.  Acker,  23  Wend. 
(N.  Y.)  606,  35  Am.  Dec.  582  ;  Adee  v.  Adee, 
16  Hun  (N.  YJ46;  People  v.  Collins,  7 
Johns.  (N.  Y.)  549. 

North  Carolina. — State  v.  McAlpin,  4  Ired. 
L.  (N.  Car.)  140. 

Pennsylvania. —  Claasen  v.  Shaw,  5  Watts 
(Pa.)  468,  30  Am.  Dec.  338. 

Tennessee. — Goodrum  v.  Carroll,  2  Humph. 
(Tenn.)  490,  37  Am.  Dec.  564. 

Voluntary  Bonds  in  Criminal  Cases. — In  Wil- 
liams v.  Shelby,  2  Oregon  144,  it  was  held  that 
a  voluntary  bail  bond  for  appearance  of  a 
prisoner  to  answer  a  criminal  charge  was 
wholly  void  unless  authorized  by  statute.  To 
the  same  effect  are  Germond  v.  People,  1 
Hill  (N.  Y.)  343;  Perry  v.  Hensley,  14  B. 
Mon.  (Ky.)  381,  61  Am.  Dec.  164. 

In  State  v.  Cannon,  34  Iowa  322,  it  was  held 
that  although  not  authorized  by  statute,  such 
a  bond  would  be  good  as  a  common-law  bond. 

See  the  title  Bail  and  Recognizance  (in 
Criminal  Cases),  vol.  3,  p.  651. 

Rule  Applied  to  Bonds  Given  to  United  States. 
— Dugan  v.  U.  S.,  3  Wheat.  (U.  S.)  172; 
and  in  U.  S.  v.  Tingey,  5  Pet.  (U.  S.)  115,  the 
Supreme  Court  of  the  United  States  say :  "It 
is  not  perceived  that  there  lies  any  solid  ob- 
jection to  it." 

In  the  latter  case  the  rule  is  clearly  estab- 
lished, by  Mr.  Justice  Story,  as  follows  :  "Upon 
this  posture  of  the  case  a  question  has  been 
made  and  elaborately  argued  at  the  bar,  how  far 
a  bond  voluntarily  given  to  the  United  States, 
and  not  prescribed  by  law,  is  a  valid  instru- 
ment, binding  upon  the  parties  in  point  of  law ; 
in  other  words,  whether  the  United  States 
have,  in  their  political  capacity,  a  right  to  en- 


ter into  a  contract  or  to  take  a  bond  in  cases 
not  previously  provided  for  by  some  law. 
Upon  full  consideration  of  this  subject,  we  are 
of  opinion  that  the  United  States  have  such  a 
capacity  to  enter  into  contracts.  It  is  in  our 
opinion  an  incident  to  the  general  right  of 
sovereignty;  and  the  United  States,  being  a 
body  politic,  may,  within  the  sphere  of  the 
constitutional  powers  confided  to  it,  and 
through  the  instrumentality  of  the  proper  de- 
partment to  which  those  powers  are  confided, 
enter  into  contracts  not  prohibited  by  law,  and 
appropriate  to  the  just  exercise  of  those  powers. 
*  #  *  'Pq  adopt  a  different  principle  would 
be  to  deny  the  ordinary  rights  of  sovereignty, 
not  merely  to  the  general  government,  but 
even  to  the  state  governments,  within  the 
proper  sphere  of  their  own  powers,  unless 
brought  into  operation  by  express  legislation. 
A  doctrine  to  such  an  extent  is  not  known  to 
this  court  as  ever  having  been  sanctioned  by 
any  judicial  tribunal." 

The  law  as  thus  stated  has  been  affirmed  in 
the  following  cases  :  U.  S.  v.  Bradley,  10  Pet. 
(U.  S.)  358 ;  U.  S.  v.  Linn,  15  Pet.  (U.  S.)  311 ; 
U.  S.  v.  Hodson,  10  Wall.  (U.  S.)  395;  U.  S. 
v.  Mora,  97  U.  S.  413;  Postmaster-Gen.  v. 
Early,  12  Wheat.  (U.  S.)i36;  Jessup  v.  U.  S., 
106  U.  S.  147;  Tyler  v.  Hand,  7  How.  (U.  S.) 
581;  Postmaster-Gen.  v.  Rice,  Gilp.  (U.  S.) 
554;  U.  S.  v.  Maurice,  2  Brock.  (U.  S.)  96.  See 
the  titles  States;  United  States. 

Estoppel  by  Voluntary  Recital. — Where  a  bond, 
although  extorted  colore  officii  as  to  part, 
contained  a  recital  that  the  obligors  "  freely, 
voluntarily,  and  of  their  own  will  and  pleas- 
ure "  took  upon  themselves  the  obligation  it 
imposed,  they  were  held  to  be  estopped  to 
interpose  a  defense  on  that  ground.  Whitted 
v.  Governor,  6  Port.  (Ala.)  343. 

Voluntary  Bail  Bond. — Where  a  defendant  in 
a  civil  cause  was  arrested  by  the  sheriff  under 
an  order  requiring  a  bond  of  one  thousand 
dollars  with  two  sureties,  but  at  the  urgent 
solicitation  of  the  prisoner  and  his  father  a 
bond  of  two  thousand  dollars  was  given  with 
the  father  alone  as  surety,  and  accepted  by 
the  attorneys  of  the  plaintiff  in  lieu  of  the 
statutory  bond ;  upon  condition  broken,  and 
after  the  decease  of  the  father,  the  bond  was 
held  not  void  because  taken  colore  officii  and 
enforceable  against  the  decedent's  estate. 
Adee  v.  Adee,  16  Hun  (N.  Y.)  46.  See  the 
title  Bail  (in  Civil  Cases),  vol.  3,  p.  587. 

Voluntary  Forthcoming  Bond. — A  sheriff  lev- 
ied upon  property  by  virtue  of  an  execution, 
but  left  it  in  the  possession  of  a  third  person 
upon  receiving  a  bond  conditioned  that  the 
property  should  be  forthcoming  at  the  time 
of  sale  or  upon  request  of  the  sheriff,  and  in 
default  thereof  that  the  obligor  should  pay 
the  amount  of  the  execution.  Upon  a  breach 
of  the  bond  and  suit,  it  was  held  that  although 
such  a  bond  was  not  authorized  by  statute, 
yet  it  was  not  unlawful  either  by  the  common 
law  or  any  statute,  there  being  nothing  in  the 
agreement  which  deprived  the  sheriff  of  the 
power  to  take  the  property  and  sell  it  upon 
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conditions,  so  that  it  may  be  rejected  without  destroying  the  whole,  the  bond 
will  only  be  void  pro  tanto.1 

b.  Fraud — Common-law  Rule. — Freedom  of  the  will  is  abridged  where  fraud 
is  practiced  upon  one  who  is  sought  to  be  held  as  an  obligor  ;  2  but  at  common 
law,  in  order  that  a  defense  on  that  ground  could  be  pleaded,  the  fraud  must 


execution,  or  return  it  to  the  defendant  upon 
payment  of  the  execution  debt,  and  that  the 
sheriff  could  recover  on  the  bond  ;  the  court, 
by  Ch.  Walworth,  saying :  "  The  words 
'  color  of  office'  necessarily  imply  an  illegal 
claim  of  right  or  authority  to  take  the  secu- 
rity, or  to  do  the  act  in  question,  by  virtue  of 
his  office,  which  claim  is  a  mere  color  or  pre- 
tense on  the  part  of  the  officer."  Burrall  v. 
Acker,  23  Wend.  (N.  Y.)  606,  35  Am.  Dec.  582. 
To  the  same  effect  see  Murtagh  v.  Conner,  15 
Hun  (N.  Y.)  491. 

See  the  title  Forthcoming  and  Delivery 
Bonds. 

See  also  Cornell  v.  Dakin,  38  N.  Y.  256; 
Milliard  v.  Austin,  17  Barb.  (N.  Y.)  144; 
Griffiths  v.  Hardenbergh,  41  N.  Y.464;  Adee 
v.  Adee,  16  11  un  (N.  Y.)  49. 

Mere  Irregularities  in  failing  to  comply  with 
statute  requirements,  in  bonds  taken  by  offi- 
cers, will  not  invalidate  them,  as  if  a  bond  be 
taken  with  one  surety  instead  of  two.  Mor- 
ton v.  Campbell,  37  Barb.  (N.  Y.)  182 ;  Deck- 
er v.  Judson,  16  N.  Y.  442.  Or  if  a  bond 
regular  in  other  respects  be  taken  unsealed. 
Kelly  v.  McCormick,  28  N.  Y.  318. 

Competent  Obligee. — There  must,  however, 
be  an  obligee  capable  of  being  such ;  other- 
wise, although  voluntarily  executed,  the  bond 
is  a  nullity.  See  infra,  this  title,  The  Obli- 
gee, subd.  General  Characteristics  /also  Brenn 
v .  Kelly,  45  Minn.  352. 

1.  Separable  Conditions  —  Bond  Void  pro 
Tanto — In  Districtof  Columbian.  Waggaman, 
4  Mackey  (I).  C.)  328,  a  bond  was  required  as 
a  condition  for  the  granting  of  a  license, 
which  imposed  duties  in  addition  to  those  re- 
quired by  the  statute  in  such  cases,  and  the 
court  held  that  it  was  as  to  such  part  void,  and 
by  Mr.  Justice  James  said:  "It  is  clear  that 
so  much,  at  least,  of  the  conditions  in  this  case 
as  was  not  required  by  law  is  not  obligatory. 
But  does  it  follow  that  the  whole  of  the  bond 
must  be  treated  In  the  same  way?  We  think 
not.  That  part  of  the  conditions  which  se- 
cured the  performance  of  the  defendant's  duties 
toward  the  district  was  legal  and  is  severable 
from  the  illegal  portion.  It  is  capable  of  be- 
ing treated  as  a  complete  contract  by  itself. 
Now,  the  doctrine  relating  to  contracts  ex- 
torted colore  officii  applies  only  to  contracts 
which  the  law  does  not  require.  As  such  a 
bond  stands  not  upon  the  statute,  but  upon 
the  voluntary  consent  of  the  party  to  assume 
obligations  outside  of  the  law,  it  is  important 
to  ascertain  whither  it  was  obtained  colore 
officii,  but  whin-  the  law  requires  a  certain 
condition  to  be  inserted,  the  pressure  of  the 
officer  demanding  it,  is  not  pressure  of  official 
power  but  the  actual  possession  of  it,  and  the 
party  who  hat  only  complied  with  a  legal  ob- 
ligation will  not  be  heard  to  say  that  he  did 
not  act  voluntarily  but  under  lawful  compul- 
tlon.    The  lawful  condition  of  this  bond,  then, 


was  given  voluntarily,  and  is  severable.  In 
such  a  case  it  can  be  enforced." 

Where  a  revenue  collector  was  required  to 
give  a  bond  "for  the  true  and  faithful  dis- 
charge of  the  duties  of  his  office  according  to 
law,"  and  a  bond  was  taken  with  the  addi- 
tional condition  that  he  "  has  discharged,  and 
shall  continue  to  discharge,"  his  duties,  it  was 
held  on  demurrer  that  the  conditions  being 
easily  divisible,  a  recovery  could  be  had  on  the 
valid"  portion.  U.  S.  v.  Brown,  Gilp.  (U.S.)  155. 

Where  a  statute  authorized  the  Circuit 
Court  of  Alabama  to  require  sureties  in  cer- 
tain  judicial  proceedings  "  to  appear  and 
abide  the  judgment,"  a  bond  to  appear  and 
"fully  pay,  satisfy,  and  abide"  by  it,  was  held 
to  be  open  to  a  plea  of  extortion  colore  officii 
so  far  as  the  unauthorized  portion  extended, 
but  not  as  to  the  remainder.  Whitted  v.  Gov- 
ernor, 6  Port.  (Ala.)  335. 

Lawful  Imprisonment — Unwarranted  Exac- 
tions.—  The  exaction  of  greater  security  than 
that  authorized  by  law,  as  a  condition  of  re- 
gaining liberty  from  a  lawful  imprisonment, 
is  held  to  be  duress,  which  will  avoid  the  bond 
as  to  such  excess. 

United  States. — Hawes  v.  Marchant,  1  Curt. 
(U.  S.)  136. 

Georgia. —  Justices  v.  Wynn,  Dudley  (Ga.) 
22;  Governor  v.  Williams,  Dudley  (Ga.)  244, 
Maine. — Kavanagh  v.  Saunders,  8  Me.  422. 
Pennsylvania. —  Power  v.  Gravdon,  53  Pa 
St.  i98;~Beacom  v.  Holmes,  13  S.  &  R.  (Pa.) 
190;  McKee  v.  Stannard,  14  S.  &  R.  (Pa.> 
380;  Hutton  v.  Helme,  5  Watts  (Pa.)  346. 

The  Reason  of  this  Rule  of  Law  is  explained, 
by  Mr.  Justice  Story,  in  U.  S.  v.  Bradley,  10 
Pet.  (U.  S.)  364,  as  follows:  "A  bond  may,  by 
mutual  mistake  or  accident,  and  wholly  with- 
out design,  be  taken  in  a  form  not  prescribed 
by  the  act.  It  would  be  a  very  mischievous 
interpretation  of  the  act  to  suppose  that,  under 
such  circumstances,  it  was  the  intendment  of 
the  act  that  the  bond  should  be  utterly  void. 
Nothing,  we  think,  but  very  strong  and  ex- 
press language,  should  Induce  a  court  of  jus- 
tice to  adopt  such  an  interpretation.  Where 
the  act  speaks  out  it  would  be  our  duty  to  fol- 
low it;  where  it  is  silent  it  is  a  sufficient  com- 
pliance with  the  policy  of  the  act  to  declare 
the  bond  void  as  to  any  conditions  which  arc 
imposed  upon  a  party  beyond  what  the  law 
requires.  This  is  not  only  the  dictate  of  the 
common  law  but  of  common  sense.  We  think, 
then,  that  the  present  bond,  so  far  as  it  is  in 
conformity  to  the  Act  of  1816,  c.  69,  is  good; 
and  for  any  excess  beyond  that  act,  if  there  be 
any  (on  which  we  do  not  decide),  it  is  void 
fro  tanto."  See  also  Hall  v.  C'ushing,  9  Pick. 
(Mass.)  404;  U.  S.  v.  Mora,  97  U.  S.  413; 
Vroom      Smith,  14  N.  J.  I..  4K3. 

2.  The  Facts  Sulllclont  to  Constltuto  Fraud 
cannot  be  determined,  by  the  application  of  any 
absolute  test,  in  every  case. 
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have  been  such  as  to  vitiate  the  bond  in  its  execution,  that  is,  where  some 
fraud  or  imposition  was  practiced  for  the  purpose  of  procuring  a  party's  sig- 
nal u  re  and  seal,  the  question  in  such  case  being  whether  or  not  the  instrument 
ever  had  any  legal  existence.1 

Fraudulent  Representations  Affecting  Consideration. — Mere  fraudulent  representations 

affecting  only  the  consideration  whereby  one  was  induced  to  execute  a  bond, 
were  held  insufficient  as  a  defense  at  law,*  although  relief  could  be  had 


Evidence  that  an  obligor  was  fatally  sick  at 
the  time  of  signing,  that  after  his  death  the 
obligee  failed  to  present  the  bond  as  a  claim, 
npon  advertisement,  against  the  estate,  and  an 
offer  to  show  by  the  statements  of  the  obligor 
at  the  time,  the  obligee  not  being  present,  that 
it  was  the  obligor's  intention  merely  to  sig- 
nify, by  signing,  his  assent  to  the  execution  of 
the  bond  by  his  wife,  and  that  title  to  prop- 
erty was  taken  in  the  name  of  the  wife  from 
the  obligee,  was  held  insufficient  to  go  to  the 
jury  as  a  defense.  Johnston  v.  Derr,  no  N. 
Car.  i. 

Where  a  bond  was  executed,  to  indemnify  an 
insurance  company  against  loss  on  account  of 
dishonesty  of  agents,  at  the  office  of  the  com- 
pany in  New  York,  the  agents  being  then  in 
San  Francisco,  a  statement  made  as  an  in- 
ducement for  giving  the  bond  that  the  agents 
were  not  in  arrears,  although  payments  due 
the  day  before  had  not  been  received,  was  held 
not  to  be  false  so  as  to  be  evidence  of  avoid- 
ance. Pacific  F.  Ins.  Co.  v.  Pacific  Surety  Co., 
93  Cal.  7. 

1.  Fraud  Affecting  the  Execution  of  a  Bond, 

whereby  a  different  instrument  is  executed 
from  that  which  the  obligor  intended,  as  if 
the  instrument  be  misread  to  him,  or  another  is 
substituted, without  his  knowledge,  for  the  one 
he  intended  to  execute,  has  always  been  held 
ground  for  avoidance  at  law. 

England. — Throughgood's  Case,  2  Coke  gb. 

United  States. — Hartshorn  v.  Day,  19  How. 
(U.  S.)  223. 

Alabama.  —  Mordecai  v.  Tankersly,  1  Ala. 
100. 

Indiana. — Pence  v.  Smock,  2  Blackf.  (Ind.) 
315;  Huston  v.  Williams,  3  Blackf.  (Ind.)  170, 
25  Am.  Dec.  84. 

Missouri. — Burrows  v.  Alter,  7  Mo.  424. 

New  Jersey. — Rogers  v.  Colt,  21  N.  J.  L.  18. 

New  Tork. —  Vrooman  v.  Phelps,  2  Johns. 
(N.  Y.)  177;  Dorr  v.  Munsell,  13  Johns.  (N. 
Y.)  430;  Franchot  v.  Leach,  5  Cow.  (N.  Y.) 
506 ;  Stevens  v.  Judson,  4  Wend.  (N.  Y.)  471 ; 
Belden  v.  Davies,  2  Hall  (N.  Y.)  433;  Parker 
v.  Parmele,  20  Johns.  (N.  Y.)  130,  n  Am.  Dec. 
253;  Dale  v.  Roosevelt,  9  Cow.  (N.  Y.)  307; 
Dorian  v.  Sammis,  2  Johns.  (N.  Y.)  179,  note  ; 
Farmers',  etc.,  Bank  v.  Whinfield,  24  Wend. 
(N.  Y.)4i9. 

North  Carolina. — Gwynn  v.  Hodge,  4  Jones 
L.  (N.  Car.)  168;  Gant  v.  Hunsucker,  12  Ired. 
L.  (N.  Car.)  254,  55  Am.  Dec.  408. 

Pennsylvania. — Stoever  v.  Weir,  10  S.  & 
R.  (Pa.)  25. 

Virginia. — Taylors.  King,  6  Munf.  (Va.) 
358,  8  Am.  Dec.  746;  Wyche  v.  Macklin,  2 
Rand.  (Va.)  426. 

But  the  Fact  that  the  Obligor  Was  Unable  to 
Read  the  language  of  the  bond,  or  that  the 


bond  was  not  read  or  explained  to  him,  is  not 
of  itself  evidence  of  fraud.  It  was  so  held 
where  an  obligor  did  not  understand  the  Eng- 
lish language ;  a  plea  that  a  bond  was  not  read, 
explained,  or  interpreted  to  him,  no  request 
to  that  effect  being  made,  being  held  insuffi- 
cient to  bar  the  action.  Bauer  v.  Roth,  4 
Rawle  (Pa.)  83. 

See  also  the  following  cases,  where  the  rule 
is  illustrated  with  reference  to  simple  con- 
tracts. Selden  v.  Myers,  20  How.  (U.  S.)  506; 
Jones  v.  Austin,  17  Ark.  498;  Hawkins  v. 
Hawkins,  50  Cal.  558;  Wabash,  etc.,  R.  Co.  v. 
Black,  11  111.  App.  465;  Mattocks  v.  Young, 
66  Me.  459;  Maine  Mut.  Marine  Ins.  Co.  v. 
Hodgkins,  66  Me.  109;  McEwan  v.  Ortman, 
34  Mich.  325. 

2.  Fraud  Affecting  the  Consideration  and  as  in- 
ducement to  the  execution  was  held  not  to  be 
ground  for  avoidance,  in  an  action  at  law,  in 
the  following  cases :  Fraudulent  misrepre- 
sentations as  to  the  nature  and  extent  of  an 
interest  in  a  patent,  Hartshorn  v.  Day,  19- 
How.  (  U.  S.)  211 ;  Dorr  v.  Munsell,  13  Johns. 
(N.  Y.)  430;  as  to  the  ability  of  the  promisor 
to  pay,  Stevens  v.  Judson,  4  Wend.  (N.  Y.) 
471;  the  qualities,  existence,  or  value  of  an: 
article  sold,  Vrooman  v.  Phelps,  2  Johns. 
(N.  Y.)  177;  Dorian  v.  Sammis,  2  Johns.  (N. 
Y.)  179,  note;  Dorrr.  Munsell,  13  Johns.  (N. 
Y.)  430;  Wyche  v.  Macklin,  2  Rand.  (Va.) 
426;  the  condition  of  the  title  of  land  sold, 
Parker  v.  Parmele,  20  Johns.  (N.  Y.)  130,  11 
Am.  Dec.  253;  Rogers  v.  Colt,  21  N.J.  L.  18; 
the  financial  situation  and  property  of  one  of 
the  parties  to  a  negotiation,  Belderi  v.  Da- 
vies,  2  Hall  (N.  Y.)  433;  the  existence  of  a 
coal  mine  on  land  sold,  Dale  v.  Roosevelt,  g- 
Cow.  (N.  Y.)  307. 

The  Reason  of  the  Rule  is  stated  by  Mr.  Jus- 
tice Nelson,  for  the  Supreme  Court  of  the 
United  States,  in  Hartshorn  v.  Day,  19  How. 
(U.  S.)  222,  as  follows:  "The  general  rule  is, 
that  in  an  action  upon  a  sealed  instrument  in 
a  court  of  law,  failure  of  consideration  or 
fraud  in  the  consideration,  for  the  purpose  of 
avoiding  the  obligation,  is  not  admissible  as 
between  parties  and  privies  to  the  deed ;  and 
more  especially  where  there  has  been  a  part 
execution  of  the  contract.  The  difficulties 
are  in  adjusting  the  rights  and  equities  of  the 
parties  in  a  court  of  law;  and  hence,  in  the 
states  where  the  two  systems  of  jurisprudence 
prevail,  of  equity  and  the  common  law,  a  court 
of  law  refuses  to  open  the  question  of  fraud 
in  the  consideration,  or  in  the  transaction  out 
of  which  the  consideration  arises,  in  a  suit 
upon  the  sealed  instrument,  but  turns  the  partv 
over  to  a  court  of  equity,  where  the  instru- 
ment can  be  set  aside  upon  such  terms  as,  un- 
der all  the  circumstances,  may  be  equitable- 
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under  such  circumstances  in  a  court  of  equity.1 

Modification  —  statutes.  —  Recently,  however,  this  distinctions,  which  is 
generally  regarded  as  more  technical  than  real,2  has  been  rejected  by 
the  courts  in  some  jurisdictions,3  and  in  other  jurisdictions  has  been  very 


and  just  between  the  parties.  A  court  of  law 
can  hold  no  middle  course;  the  question  is 
limited  to  the  validity  or  invalidity  of  the  deed. 
*  *  *  The  case  in  hand  illustrates  the  impro- 
priety and  injustice  of  admitting  evidence  of 
fraud  to  defeat  agreements  of  the  character  in 
question  in  a  court  of  law.  We  have  a  record 
before  us  of  1,055  closely-printed  pages  of  evi- 
dence submitted  to  the  jury,  and  a  trial  of  the 
duration  of  some  six  weeks.  Goodyear  and 
his  licensees  had  acquired  vested  and  valua- 
ble rights  under  the  agreements  in  this  patent, 
and  were  in  no  way  privy  to,  or  connected 
with,  the  alleged  fraud,  nor  parties  to  this 
suit;  and  yet  it  is  assumed,  and  without  the 
assumption  the  fraud  would  be  immaterial, 
that  the  effect  of  avoiding  the  agreements 
would  be  to  abrogate  these  rights.  They  had 
been  in  the  enjoyment  of  them  for  nearly 
three  years,  and  may  have  invested  large 
amounts  of  capital  in  the  confidence  of  their 
validity.  They  were  derived  from  Chaffee 
himself,  the  patentee  of  the  improvement.  A 
court  of  equity,  on  an  application  by  him  to 
set  aside  the  agreements  on  the  ground  of 
fraud,  would  have  required  that  these  third 
parties  in  interest  should  have  been  made  par- 
ties to  the  suit,  and  would  have  protected 
their  rights,  or  secured  them  against  loss,  if 
it  interfered  at  all,  upon  the  commonest  prin- 
ciples of  equity  jurisprudence."  To  the  same 
effect,  see  Selden  v.  Myers,  20  How.  (U.  S.) 
506;  Jones  v.  Austin,  17  Ark.  498. 

1.  In  Equity  adequate  and  full  relief  may  be 
obtained  against  liability  on  a  bond, in  all  cases 
of  fraud.  Pollard  v.  Cartwright,  2  Hen.  &  M. 
(Va.)  116.    See  the  titles  Fraud;  EquiTY. 

2  Distinction  Is  Technical,  Not  Real. —  In 
Stevens  v.  Judson,  4  Wend.  (N.  Y.)  473, 
while  holding  that  false  representations  for 
the  purpose  of  inducing  one  to  become  a 
surety,  as  to  the  financial  standing  of  the  prin- 
cipal, were  inadmissible  as  a  defense  at  law, 
the  court,  by  Savage,  C.  J.,  remarked:  "I 
confess  I  can  see  no  very  good  reason  why 
this  defense  should  be  excluded  from  a  court  of 
law,  and  the  party  sent  into  a  court  of  equity, 
but  so  the  point  has  always  been  decided." 

See  Tresham's  Case,  9  Coke  no;  Mason  v. 
Evans,  I  N  J.  L.  311. 

3  Distinction  Rejected  In  Some  Jurisdictions .  — 
In  England  it  has  been  held  that  where  a  bond 
for  support  on  separation  was  given  by  a  hus- 
band, upon  fraudulent  misrepresentations  as 
to  the  rhastity  "f  lii^  wife  by  the  adulterer  to 
whom  the  bond  was  (riven  as  trustee,  the 
bond  could  be  avoided  in  law.  Evans  v.  Ed- 
monds, 13  C.  B.  777,  76  E.  C.  I>.  777,  Jervis, 
C.  J.,  laying,  however  :  "  I  cannot  help  saying 
that  I  somewhat  distrust  my  judgment  in  this 
BNi  It  was  Impossible  to  avoid  having  one*! 
feelings  enlisted  in  favor  of  the  defendant. 
This  is  one  of  the  most  scandalous  cases  I  ever 
met  with. " 

In  Kentucky  a  plea  by  the  sureties  on  a  bond 


that  when  they  executed  the  bond  the  name  of 
another  person  appeared,  and  it  was  repre- 
sented to  them  by  the  court  and  the  principal 
that  such  person  had  signed  and  was  bound, 
which  was  false,  was  held  a  good  defense. 
Chamberlin  v.  Brewer,  3  Bush  (Ky.)  561.  To 
the  same  effect  is  Gasconade  County  v.  Sand- 
ers, 49  Mo.  192. 

In  Massachusetts  evidence  of  any  fact  or  cir- 
cumstance which  would  be  admitted  to  avoid 
a  parol  contract  at  law,  is  admissible  for  the 
purpose  of  avoiding  a  bond.  Bliss  v.  Thomp- 
son, 4  Mass.  492;  Boynton  v.  Hubbard,  7 
Mass.  119;  Somes  v.  Skinner,  16  Mass.  348; 
Partridge  v.  Messer,  14  Gray  (Mass.)  182; 
Hazard  v.  Erwin,  18  Pick.  (Mass.)  95. 

In  Boynton  v.  Hubbard,  7  Mass.  119,  the 
court,  by  Parsons,  C.  J.,  said  that  where  fraud 
is  proved  or  admitted,  "  no  good  reason  can  be 
assigned  why  relief  should  not  be  obtained  [in 
a  court  of  law],  although  not  always  in  the 
same  way  in  which  it  may  be  obtained  in 
equity." 

Fraud  in  a  sale,  for  the  purchase-money  of 
which  a  bond  was  given,  was  held  sufficient  at 
law  to  avoid  the  bond.  Hazard  v.  Irwin,  18 
Pick.  (Mass.)  95. 

In  JVew  Hampshire  fraud  in  the  considera- 
tion vitiates  all  contracts,  and  is  ground  of 
avoidance  of  a  bond  equally  with  a  simple  con- 
tract, and  it  is  there  said  that  the  distinction 
"  was  based  upon  a  confounding  of  fraud  with 
■want  of  consideration,  two  things  radically 
and  essentially  distinct,  and  standing  upon 
principles  entirely  unlike.  The  principle  of 
the  common  law  is  well  settled  that  fraud  viti- 
ates everything,  contracts,  obligations,  deeds 
of  conveyance,  and  even  the  records  and  judg- 
ments of  courts,  incontrovertible  as  they  are 
on  every  other  ground;  while  want  or  failure 
of  consideration  alone  is  no  defense  to  any 
specialty."  Bell,  J.,  in  Hoitt  v.  Holcomb,  23 
N.  H.  554- 

In  Pennsylvania,  there  being  no  separate 
courts  of  equity,  no  account  is  made  of  the 
distinction,  it  being  considered  that  whatever 
woidd  be  sufficient  ground  for  relief  in  such 
court  may  be  made  a  ground  of  defense  in  a 
court  of  law,  under  a  plea  of  the  general  issue 
with  leave  to  give  the  special  matter  in  evi- 
dence, or  by  pleading  it  specially.  Carpen- 
ter v.  Groff,  5  S.  &  R.  (Pa.)  162;  Bauer  v. 
Roth,  4  Rawle  (Pa.)  95;  Baring  v.  Shippen,  2 
Binn.  (Pa.)  154. 

Hence  a  misstatement  of  facts  constituting 
the  inducement  for  execution  would  be  suffi- 
cient to  bar  an  action  upon  it.  Green  V. 
North  Buffalo  Tp.,  56  Pa.  St.  no;  Schuyl- 
kill County  v.  Copley,  67  Pa.  St.  380,  5  Am. 
Rep.  441. 

In  Month  Carolina  the  rule  was  early  estab- 
lished that  fraud  affecting  the  consideration 
was  Sufficient  to  avoid  a  bond,  in  an  action  at 
law,  Gray  v.  Handkinson,  1  Hav  (S.  Car.) 
278;  State  v,  Goillard,  2  Bay  (S.  Car.)  it: 
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greatly  modified  by  statutory  enactments.1 

Fraud  of  Third  Party. — Fraud  in  procuring  the  execution  of  a  bond,  which  is 
practiced  on  the  obligor  by  some  person  other  than  the  obligee,  is  not  ground 
for  avoidance,  unless  the  obligee  was  in  privity  with  the  wrongdoer  or  had 
notice  of  the  fraud  before  accepting  the  bond.2 

4.  Special  Limitations — a.  STATUTORY  REQUIREMENTS. — Obligors  in  bonds, 
required  to  be  given  for  various  statutory  purposes,  are  usually  required  to 
possess  certain  qualifications  in  addition  to  those  necessary  at  common  law. 

Attorneys— Public  Officers — As  Obligors  and  Sureties. — Such  is  the  case  where  laws 
or  rules  of  court  forbid  attorneys  to  become  obligors  in  bonds  required  in 
judicial  proceedings;3  also  where  statutes  forbid  public  officers  to  become 


Adams  v.  Wylie,  i  Nott  &  M.  (S.  Car.)  78; 
Ragsdale  v.  Thorn,  1  McMull.  L.  (S.  Car.) 
335;  Colburn  v.  Matthews,  2  Rich.  L.  (S. 
Car.)  386;  Jeter  v.  Tucker,  1  S.  Car.  245. 

See  also  to  a  similar  effect  St.  Louis  Third 
Nat.  Bank  v.  Owen,  101  Mo.  558;  Gasconade 
County  v.  Sanders,  49  Mo.  192;  Phillips  v. 
Potter,  7  R.  I.  289,  82  Am.  Dec.  598;  Chew 
v.  Moffctt,  6  Munf.  (Va.)  120;  Tomlinson  v. 
Mason,  6  Rand.  (Va.)  169;  Brown  v.  Rice,  26 
Gratt.  (Va.)  467. 

1.  Statutory  Modifications  allow  the  defense 
of  fraud  in  the  consideration  to  be  pleaded  in 
an  action  on  a  bond.    See: — 

Indiana.  —  Leonard  v.  Bates,  1  Blackf. 
(Ind.)  172. 

Iowa. —  Chambers  v.  Games,  2  Greene 
(Iowa)  320. 

New  Hampshire . — Hoitt  v.  Holeomb,  23 
N.  H.  554. 

New  York. — Case  v.  Boughton,  11  Wend. 
(N.  Y.)  108. 

North  Carolina. — Hall  v.  Guilford  County, 
74  N.  Car.  130. 

Ohio.  —  Greathouse  v.  Dunlap,  3  McLean 
(U.  S.)  303. 

2.  Fraud  of  One  Other  than  Obligee  Not  Ground 
of  Avoidance.  —  McClintick  v.  Cummins,  3 
McLean  (U.  S.)  159. 

It  was  so  held  where  one  obligor  sought  to 
avoid  his  liability  by  showing  that  he  was  in- 
duced to  execute  the  bond  through  fraud  of  a 
coobligor.  Bigelow  v.  Comegys,  5  Ohio  St.  256. 

Where  one  person,  who  had  agreed  with 
three  others  to  execute  a  bond  to  the  plain- 
tiff, procured  by  fraud  a  bond  to  be  executed 
and  delivered  to  the  defendant,  from  which 
two  of  said  persons  were  omitted,  upon  the 
faith  of  which  bond  the  defendant  parted  with 
valuable  property  without  notice  of  the  fraud, 
it  was  held  that  the  bond  was  good ;  that  the 
plaintiff  might  waive  his  right  to  require  the 
bond  to  be  executed  by  all  the  parties;  and 
that  the  facts  stated  were  no  evidence  to 
charge  him  with  notice  of  the  fraud.  Dangler 
v.  Baker,  35  Ohio  St.  673. 

Exception  Where  the  Obligee  Is  in  Privy  or  Has 
Notice.  —  Gray  v.  Phillips,  88  Ga.  199. 

But  collusion  was  held  not  to  have  been 
shown  where,  in  an  action  on  a  bond  condi- 
tioned to  pay  the  amount  of  a  judgment  in  a 
suit  against  a  third  party,  it  appeared  that 
though  there  was  a  good  defense,  default  had 
been  made,  and  that  though  such  third  per- 
son was  long  afterwards  possessed  of  sufficient 
property  to  satisfy  the  judgment,  he  was  per- 


mitted to  dispose  of  it  without  any  effort  on 
the  part  of  the  plaintiff  to  prevent  it.  Tracy 
v.  Maloney,  105  Mass.  90. 

The  fact  that  the  party  who  procured  the 
bond  was  a  son  of  the  obligee,  and  afterwards 
converted  collaterals  deposited  as  security  for 
the  obligor,  was  held  not  alone  sufficient  to 
show  notice  to  or  privity  of  the  obligor  with 
the  wrongdoer.    Gray  v.  Phillips,  88  Ga.  199. 

3.  Attorneys. — Statutes  or  rules  forbidding 
attorneys  to  become  sureties  in  certain  cases 
are  generally  held  to  be  directory  merely  so  as 
to  justify  the  rejection  of  such  a  bond  when 
offered,  but  if  accepted  and  approved  the 
surety  fs  nevertheless  bound.  Luce  v.  Fos- 
ter, 42  Neb.  818 ;  Wallace  v.  Scoles,  6  Ohio  428. 

In  Tessier  v.  Crowley,  17  Neb.  210,  the 
court,  by  Reese,  J.,  said  :  "The  law  prohibit- 
ing such  signing  is  based  upon  considerations 
of  sound  public  policy.  An  attorney  should 
never  allow  himself  to  be  placed  in  the  atti- 
tude of  encouraging  litigation,  nor  should  he 
allow  himself  to  become  personally  interested 
in  the  cause  of  his  client  by  assuming  any 
personal  liability.  When  he  does  become 
thus  interested  a  strong  inducement  is  offered 
to  seek  and  take  unjust  and  unfair  advantage 
of  the  opposite  side  without  reference  to  the 
justice  of  his  cause.  *  *  *  But  considerations 
of  public  policy  again  say  that  if  an  attorney 
does  sign  such  obligations  he  is  bound  by  his 
contract  the  same  as  any  other  person,  and 
when  he  procures  the  approval  thereof  by  the 
proper  officer,  he  cannot  afterward  plead  his 
privilege." 

One  who  had  abandoned  practice  as  an  at- 
torney for  a  year,  and  engaged  in  other  busi- 
ness, was  held  not  included  in  a  rule  exclud- 
ing attorneys.  Evans  v.  Harris,  47  N.  Y. 
Super.  Ct.  366. 

A  rule  of  court  prohibiting  attorneys  from 
becoming  sureties  for  costs  or  on  appeal  bonds, 
was  held  to  have  no  general  application  so  as 
to  render  invalid  an  attachment  bond  on  a  mo- 
tion to  quash  the  attachment.  Lewis  v.  Hig- 
gins,  52  Md.  614. 

A  rule  prohibiting  attorneys  from  becoming 
sureties  without  permission  of  the  court,  was 
held  not  to  extend  to  the  case  of  an  attorney 
who  was  a  stockholder  in  a  corporation  ap- 
pealing from  an  award  of  arbitration.  Wise 
v.  Pennsylvania  Hard-Vein  Slate  Co.,  3  Pa. 
Dist.  Rep.  564.  See  the  titles  Bail  (in  Civil 
Cases),  vol.  3,  p.  587;  Bail  and  Recogni- 
zance (in  Criminal  Cases),  vol.  3,  p.  651, 
Attorney  and  Client,  vol.  3,  p.  278. 
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sureties  on  bonds  required  of  other  public  officers,1  and  prohibit  officers  of 
quasi  public  institutions  from  becoming  sureties  on  the  bonds  of  their  subor- 
dinates;2 and  require  in  certain  cases  that  sureties  shall  be  freeholders  of  the 
county  or  other  locality.3 

b.  Corporate  Restrictions. — A  corporation  may  become  an  obligor  in 
a  bond  subject  to  certain  restrictions  common  to  corporations.  It  can  be 
bound  only  through  its  corporate  name4  by  a  duly  authorized  agent  in  a  bond, 
the  execution  of  which  does  not  exceed  the  corporate  powers.5 

c.  Partnership  Authority. — A  partnership  may  become  an  obligor  in 
a  bond,  subject  to  no  restriction  but  that  of  proper  authority  from  the  part- 
nership in  the  person  who  executes  the  bond  in  its  name.6 

Implied  Power  of  Partner. — A  partner  has  no  implied  authority,  by  virtue  of  the 
partnership  relation,  to  execute  a  bond  in  the  name  of  the  partnership  and 
thus  bind  his  copartners,  not  even  though  the  consideration  be  a  partnership 
debt  or  obligation,  or  the  transaction  in  which  the  bond  is  given  arises  in  the 
course  of  partnership  dealing  and  is  entirely  within  the  scope  of  the  partner's 
authority.7 


1.  Public  Officers. —  Where  a  statute  forbid- 
ding a  judge  of  the  county  court  to  become  a 
surety  on  official  bonds  of  county  officers  was 
disregarded,  it  was  held  that  the  statute  was 
directory  merely,  and  the  bond  not  therefore 
voidable  after  delivery  and  acceptance.  State 
v.  Findley,  101  Mo.  368. 

The  mere  fact  that  one  signs  a  bond  as  "re- 
ceiver," indicating  an  official  capacity,  is  not 
alone  ground  upon  which  individual  liability 
can  be  avoided.  American  Surety  Co.  v.  Mc- 
Dermott,  9  Misc.  Rep.  (N.  Y.  C.  PI.)  132. 
See  the  title  Public  Officers. 

2.  Officers  of  Quasi  Public  Institutions. — A 
statutory  requirement  that  a  bank  officer  shall 
not  become  surety  on  the  bond  of  a  subordi- 
nate cannot  be  evaded  by  a  mortgage  on  his 
property  to  other  sureties  by  way  of  indem- 
nity; but  the  mortgage  and  obligation  of  in- 
demnity are  void.    Jose  v.  Hewett,  ^oMe.248. 

Resignation  of  Officer  before  Acceptance  of 
Bond. — Though  the  law  provides  that  in  no 
case  shall  the  official  bond  of  a  bank  cashier  be 
signed  by  a  director  of  the  institution,  yet  such 
a  bond,  signed  by  one  as  surety  while  he  was  a 
director,  will  be  valid  against  him,  if  it  was 
not  accepted  until  after  he  had  ceased  to  be  a 
director.  Franklin  Bank  v.  Cooper,  36  Me. 
'79.  39  Me.  S43- 

3.  Freeholders — Residents. — Where  a  statute 
providing  that  sureties  on  certain  bonds  shall 
be  freeholders  of  the  county,  it  was  held  that 
ownership  of  a  freehold  estate  within  the  coun- 
ty was  insufficient,  but  that  residence  therein 
was  also  necessary.  People  v.  Matthews,  53 
III.  App.  305. 

4  Corporate  Name — A  bond  given  by  the  in- 
dividual members  of  a  corporation  docs  not 
bind  the  corporation.  Where  a  corporation 
was  required  to  give  a  bond  of  indemnity,  a 
bond  executed  in  the  names  of  the  individual 
members  was  held  not  to  be  a  compliance  with 
the  law,  or  to  bind  the  corporation;  and  then- 
being  no  consideration  to  the  individuals,  the 
bond  was  not  binding  on  them.    Aberdeen  v. 

Honey,  H  Wash.  251, 

Where  It  was  not  shown  under  what  law  or 
authority  an  association  was  incorporated,  and 


the  record  disclosed  nothing  from  which  it 
could  be  determined  that  the  real  name  of  the 
corporation  was  different  from  that  under 
which  a  bond  sued  was  executed,  the  corpora- 
tion was  held  to  be  estopped,  by  the  recitals 
and  descriptions  of  itself  in  the  bond,  to  allege 
its  name  to  be  different  from  that  given.  Keen 
v.  Whittington,  40  Md.  495. 

6.  See  the  titles  Corporations  (Pri- 
vate) ;  Officers  and  Agents  (of  Private 
Corporations). 

6.  See  the  titles  Partnership;  Agency, 
vol.  1,  p.  930. 

7.  Unauthorized  Bond  of  One  Partner  does  not 
bind  copartners  unless  subsequently  adopted 
or  ratified. 

Georgia. — Cunningham  -•.  Lamar,  51  Ga. 
574- 

Kentucky. — Doniphan  v.  Gill,  1  B.  Mon. 
(Ky.)  199. 

Maryland. — Gable  v.  Brooks,  48  Md.  113. 

Massachusetts. — Russell  v.  Annable,  109 
Mass.  72,  12  Am.  Rep.  665. 

Missouri. — Gwinn  v.  Rooker,  24  Mo.  290; 
Bentzen  7\  Zicrlein,  4  Mo.  417  ;  Henry  County 
v.  Gates,  26  Mo.  315. 

Nciv  York.— Williams  v.  Gillies,  75  N.  Y. 
197. 

Pennsylvania. — Bond  v.  Aitkin,  6  W.  &  S. 
(Pa.)  165,  40  Am.  Dec.  550;  Hoskinson  v. 
Eliot,  62  Pa.  St.  393. 

Wisconsin. — Mann  v.  /Etna  Ins.  Co.,  40 
Wis.  549. 

See  also  the  following  analogous  cases  in- 
volving the  same  principles: 

United  States.— Darst  V.  Roth,  4  Wash. 
(U.  S.)  471. 

Alabama. — Guntcr  v.  Williams,  40  Ala.  561. 

Kentucky. — McCart  v .  Lewis,  2  B,  Mon. 
(Ky.)  267;  Ely  v.  Hair,  ifi  B.  Mon.  (Ky.)  230. 

Maine  —  Pike  v.  Bacon,  21  Me.  2K0,  38  Am. 
Dec.  259. 

Massachusetts. — Cady  v.  Shepherd,  11  Pick. 
(Mass.)  400,  22  Am.  Dec.  379;  Swan  V.  Sted- 
man,  4  Met.  (Mass.)  548;  Holbrook  r.Cham- 
berlin,  Il6  Mass.  155,  17  Am.  Rep.  146. 

Mississippi. — Cuinmings  ?•.  Parish,  39  Miss. 
412. 
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Authority  Need  Hot  Be  under  Seal. — The  method  of  conferring  authority  by  a 
partnership  to  a  member  thereof  to  execute  a  partnership  bond  constitutes 
an  exception  to  the  general  rule,  which  demands  an  authority  under  seal  to 
execute,  as  agent,  a  contract  under  seal,1  parol  assent  being  in  this  instance 


Missouri. — Henry  County  v.  Gates,  26  Mo. 
3*5- 

New  York.— Gram  v.  Seton,  1  Hall  (N.  Y.) 
262;  Smith  v.  Kerr,  3  N.  Y.  144;  Skinner  v. 
Dayton, 19  Johns.  (N.  Y.)5I3,  10  Am.  Dec.  286. 

Pennsylvania. — Johns  v.  Battin,  30  Pa.  St. 
84;  Snyder  v.  May,  19  Pa.  St.  235. 

South  Carolina.  —  Lucas  v.  Sanders,  1  Mc- 
Mull.  L.  (S.  Car.)  311. 

Vermont. — McDonald  v.  Eggleston,  26  Vt. 
154,  60  Am.  Dec.  303. 

Wisconsin. — Wilson  v.  Hunter,  14  Wis.  683, 
80  Am.  Dec.  795. 

Binding  upon  the  Partner  Executing. — In  such 
case,  a  bond  executed  by  one  member  of  a 
firm  is  the  deed  of  him  only  who  executes  it, 
and  is  enforceable  against  him  individually. 

England.— Elliot  v.  Davis,  2  B.  &  P.  338. 

Georgia. — Cunningham  v.  Lamar,  51  Ga. 
574- 

Kentucky. — Doniphan  v.  Gill,  1  B.  Mon. 
(Ky.)  199. 

Maryland. — Gable  v.  Brooks,  48  Md.  113; 
Williams  v.  Hodgson,  2  Har.  &  J.  (Md.)  474, 
3  Am.  Dec.  563. 

Missouri. — Bentzen  v.  Zierlein,  4  Mo.  417. 

Nevj  York. —  Clement  v.  Brush,  3  Johns. 
Cas.  (N.  Y.)  180;  Green  v.  Beals,  2  Cai.  (N. 
Y.)  254. 

Ohio. — Buttons.  Hampson, Wright  (Ohio)  93. 

Tennessee. — Nunnely  v.  Doherty,  I  Yerg. 
(Tenn.)  26. 

Compare  Lucas  v.  Sanders,  1  McMull.  L. 
(S.  Car.)  311. 

As  Extinguishment  of  Simple  Partnership  Debt. 
— Such  a  bond,  although  binding  against  the 
individual  partner,  is  not  an  extinguishment 
of  a  simple  partnership  debt  to  secure  which  it 
was  given,  unless  such  intention  was  mani- 
fested by  the  obligee,  it  being  held  that  a 
bond  merges  a  simple  contract  only  as  to  him 
whom  it  binds. 

Kentucky. — Doniphan  v.  Gill,  1  B.  Mon. 
(Ky.)i99. 

North  Carolina. — Spear  v.  Gillet,  1  Dev. 
Eq.  (N.  Car.)  470;  Wilson  v.  Jenings,  4  Dev. 
L.  (N.  Car.)  90;  Horton  v.  Child,  4  Dev.  L. 
(N.  Car.)  460. 

Ohio. — McNaughten  v.  Partridge,  11  Ohio 
223,  38  Am.  Dec.  731. 

South  Carolina. — Fleming  v.  Lawhorn,  Dud- 
ley L.  (S.  Car.)  360. 

Virginia. — Sale  v.  Dishman,  3  Leigh  (Va.) 
548- 

Contra. — It  has  been  held  that  such  a  bond 
extinguished  the  firm  debt  by  merger,  dis- 
charging the  copartners  not  parties  obligor. 
Nunnely  v.  Doherty,  1  Yerg.  (Tenn.)  26; 
Williams  v.  Hodgson,  2  Har.  &  J.  (Md.)  474, 
3  Am.  Dec.  563. 

And  it  has  also  been  held  that  to  pursue  the 
individual  obligor  is  to  ratify  the  instrument 
and  to  release  the  copartner.  McNaughten 
v.  Partridge,  11  Ohio  223,38  Am.  Dec.  731; 
Clement  v.  Brush,  3  Johns.  Cas.  (N.  Y.)  180. 


All  Members  Signing  Individually. — Where  a 
bond  is  signed  by  all  the  members  of  a  firm 
as  individuals,  the  consideration  of  which  is 
a  loan  of  money  to  be  used  in  the  partnership 
business,  it  constitutes  a  partnership  obliga- 
tion, payable  out  of  partnership  assets.  Berk- 
shire Woolen  Co.  v.  Juillard,  13  Hun  (N.  Y.) 
506. 

A  Partnership  can  Have  No  Seal,  and  if  a 

partner  signs  the  firm  name  and  affixes  a  seal  it 
is  his  seal.  "  The  obligation  declared  upon  was 
executed  by  one  of  three  partners,  in  the  part- 
nership name.  Such  instrument  obliges  only 
the  person  who  signs  and  seals  it ;  it  is  his  act 
and  deed,  and  not  that  of  his  copartners.  *  *  * 
A  case  might  exist  where  the  individual  seal 
of  one  of  several  obligors  was  used  by  each, 
which  would  be  good  against  each,  because 
when  so  used  it  is  the  seal  of  each,  but  that 
is  not  this  case."  Wright,  J.,  in  Button  v. 
Hampson,  Wright  (Ohio)  93. 

1.  The  Old  Common -law  Rule  required  that  a 
partner,  in  order  to  bind  the  partnership  in  an 
instrument  under  seal,  must  have  authority 
under  seal.  See  the  titles  Deeds  ;  Partner- 
ship. 

England. — Harrison  v.  Jackson,  7  T.  R.  206. 
Georgia. — Cunningham  v.  Lamar,  51  Ga. 
574- 

Indiana. — Posey  v.  Bullitt,  1  Blackf.  (Ind.) 
99- 

Kentucky. — Trimble  v.  Coons,  2  A.  K. 
Marsh.  (Ky.)  375,  12  Am.  Dec.  411 ;  Cummins 
v.  Cassily,  5  B.  Mon.  (Ky.)  74. 

Mississippi. — Smith  v.  Tupper,  4  Smed.  & 
M.  (Miss.)  261,  43  Am.  Dec.  483. 

New  York. — Clement  v.  Brush,  3  Johns. 
Cas.  (N.  Y.)  180;  Green  v.  Beals,  2  Cai.  (N. 
Y.)  254. 

Ohio. — McNaughten  v.  Partridge,  11  Ohio 
223,  38  Am.  Dec.  731. 

Tennessee. — Nunnely  v.  Doherty,  1  Yerg. 
(Tenn.)  26;  Blackburn  v.  McCallister,  Peck 
(Tenn.)  371 ;  Turbeville  v.  Ryan,  1  Humph. 
(Tenn.)  113,  34  Am.  Dec.  622;  Napier  v. 
Catron,  2  Humph.  (Tenn.)  534. 

Wisconsin. — Wilson  v.  Hunter,  14  Wis.  684, 
80  Am.  Dec.  795. 

But  it  was  held  that  the  presence  and  assent 
of  the  copartners  at  the  time  of  signing  would 
dispense  with  a  special  authority  under  seal. 
Ball  v.  Dunsterville,  4T.  R.  313;  Williams  v. 
Walsby,  4  Esp.  220 ;  Brutton  v.  Burton,  1  Chit. 
Rep.  707,  18  E.  C.  L.  209;  Cunningham  v. 
Lamar,  51  Ga.  576;  Swan  v.  Stedman,  4  Met. 
(Mass.)  548. 

The  Reason  for  the  Exception  is  stated  by 
the  Supreme  Court  of  Missouri,  per  Scott,  J., 
in  Gwinn  v.  Rooker,  24  Mo.  292,  as  follows : 
"  Under  our  law,  where  seals  are  made  by  a 
mere  scrawl,  the  rule  that  a  partner  cannot 
bind  the  firm  by  a  sealed  instrument,  executed 
in  the  partnership  name,  is  productive  of  no  ad- 
vantage, and  frequently  leads  to  great  injustice. 
In  practice,  it  always  operates  against  the 
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sufficient  for  the  purpose,1  and  even  after  an  unauthorized  execution  the 
act  may  be  adopted  or  ratified  by  parol.2  In  the  absence  of  proof,  authority 
may,  in  some  cases,  be  presumed.3 

d.  Special  Authorization. — One  who  executes  a  bond  as  agent  for 
another,  except  in  the  case  of  partnership  bonds,4  must  rely  upon  a  spe- 
cial authority  from  his  principal,  for  that  purpose,  which  authority  must 


intent  of  the  parties,  and  the  misstep  is  scarce- 
ly ever  discovered  until  the  instrument  is 
about  to  be  put  in  suit.  The  inconvenience 
has  been  felt,  and  has  produced  a  relaxation 
of  the  rigor  of  the  ancient  rule,  which  main- 
tained that  one  partner  could  not  bind  the 
other  by  deed  unless  specially  authorized  there- 
to by  instrument  under  seal,  and  that  a  sub- 
sequent acknowledgment  would  not  cure  the 
defect.  It  being  now  settled  *  *  *  that  a  part- 
ner may  bind  his  copartner  by  an  agreement 
under  seal  in  the  name  of  the  firm,  provided 
the  copartner  assents  to  the  contract  previ- 
ously to  its  execution,  or  afterwards  ratifies 
and  adopts;  and  this  assent  or  adoption  may 
be  by  parol,  and  it  need  not  be  express  or 
special,  but  may  be  implied  from  the  conduct 
of  the  other  partner,  or  the  course  of  dealing 
by  the  firm." 

In  Tennessee,  however,  this  exception  was 
never  recognized  by  the  courts,  parol  author- 
ity and  subsequent  ratification  or  adoption  by 
parol  being  deemed  alike  insufficient.  Tur- 
beville  v.  Ryan,  i  Humph.  (Tenn.)  113,  34 
Am.  Dec.  622;  Napier  v.  Catron,  2  Humph. 
(Tenn.)  534. 

But  the  rule  itself  has  since  been  abrogated 
by  the  legislature.  Tenn.  Code  (Mill.  & 
Vert.  1884),  $  2478. 

1.  Parol  Authority  to  Execute  Is  Sufficient. — 
Ball  v.  Dunsterville,  4  T.  R.  313;  U.  S.  v. 
Turner,  2  Bond  (U.  S.)  379;  Bond  v.  Aitkin, 
6  W.  &  S.  (Pa.)  165,  40  Am.  Dec.  550;  Wilson 
v.  Hunter,  14  Wis.  683,  80  Am.  Dec.  795. 

Where  three  persons  entered  into  a  parol 
agreement  to  purchase  a  specific  parcel  of  real 
estate  with  a  view  to  selling  at  a  profit,  to  pay 
for  it  from  their  individual  means,  title  to  be 
taken  in  the  name  of  one,  and  this  one  took 
the  title  and  gave  his  individual  bond  for  a 
part  of  the  purchase-money,  it  was  held  that 
even  if  the  agreement  constituted  the  parties 
a  partnership,  there  was  no  sufficient  author- 
ity to  bind  the  associates  in  a  bond  not  pur- 
porting to  bind  them.  Williams  v.  Gillies, 
75  N.  Y.  197,  reverting  13  Hun  (N.  Y.) 
422. 

Parol  Authority  from  the  Copartner  to  Sign  a 

Note  it  not  sufficient  authority  to  execute  a 
bond  for  the  same  amount  and  the  same  pur- 
pose.     Ilenry  C'oimtv  :•.  Gates,  26  Mo.  315. 

2  Subsequent  Ratification  by  Parol  Is  8ufn 
clent  Evidence  of  a  conversation  by  the  co- 
partner that  he  did  not  know  of  the  bond  at 
the  time  it  wns  given,  yet,  if  he  had,  he 
would  have  been  perfectly  satisfied,  was  held 
sufficient  to  go  to  the  jury  on  the  question  of 
ratification.  Bond  v.  Aitkin,  6  W.  &  S.  (Pa.) 
165,  40  Am.  Dei  550. 

Paying  a  Judgment  subsequently  to  the  exe- 
cution of  the  bond  which,  by  the  terms  of  the 
bond,  the  partnership  was  bound  to  pay,  was 


held  a  sufficient  adoption.  Mann  v.  yEtna 
Ins.  Co.,  40  Wis.  549. 

Failure  to  Appear  in  an  action  on  a  bond 
was  held  conclusive  evidence  of  ratification, 
as  against  a  surety  who  sought  to  defend  on 
the  ground  of  improper  execution.  Ahrend 
v.  Odiorne,  125  Mass.  50,  28  Am.  Rep.  199. 

3.  Presumption  of  Authority. — Where  it  is 
the  duty  of  an  officer,  under  a  statutory  re- 
quirement, to  accept  and  approve  certain  stat- 
utory bonds,  there  is  a  presumption  of  law,  in 
the  absence  of  evidence  to  the  contrary,  that 
the  officer  made  inquiry  and  satisfied  himself 
that  a  partner  who  executed  such  a  bond  in 
the  firm  name  had  proper  authority  so  to  do, 
so  as  to  bind  the  partnership.  Churchill  v. 
Fulliam,  8  Iowa  47;  Chaflin  7'.  Hoover,  20 
Mo.  App.  314;  Gray  v.  Steedman,  63  Tex. 
95;  Donnelly  v.  Elser,  69  Tex.  282;  Kasson 
v.  Brocker's  Estate,  47  Wis.  85.  Compare 
Gable  v.  Brooks,  48  Md.  113. 

In  Donnelly  v.  Elser,  69  Tex.  282,  it  was 
held  that  the  fact  that  one  party  had  signed  a 
bond  "  Arnold  &  Shelton,"  was  not  alone 
ground  for  assuming  that  the  name  and  style 
represented  that  of  a  partnership.  "For," 
says  Stayton,  J.,  "it  is  frequently  the  case 
that  one  person  does  business  under  a  name 
or  style  which  would  indicate  that  more  than 
one  person  was  interested  in  it.  *  *  *  If  it 
be  conceded  that  1  Arnold  &  Shelton  '  was  the 
name  or  style  of  a  partnership  composed  of 
two  or  more  persons,  to  hold  the  bond  invalid 
because  the  firm  appears  to  be  the  surety,  we 
would  have  to  assume  that  the  bond  was  exe- 
cuted by  a  member  of  the  firm  without  the 
consent  or  authorization  of  his  copartners. 
There  is  no  presumption  of  law  or  fact  that 
this  is  true." 

Authority  Presumed  from  Presence  without 
Objection. —  Where  one  partner  is  present 
when  his  copartner  executes  a  bond  in  the 
firm  name,  and  makes  no  objection,  he  cannot 
afterwards  be  heard  to  deny  the  authority  of 
the  copartner  to  bind  him.  Ball  v.  Dunster- 
ville,  4  T.  R.  313  ;  Burn  v.  Burn,  3  Yes.  Jr.  578. 

4.  Agents  of  Partnership. —  Partnership  bonds 
by  a  member  of  the  firm  are  the  subject  of  an 
exception  to  the  general  rule  requiring  au- 
thorization under  seal.  Sec  supra,  this  sec- 
tion, Partnership  Authority. 

Where  a  bond  was  executed  in  the  partner- 
ship name  bv  a  clerk  without  authority  under 
seal,  but  who  had  habitually  thus  used  the 
firm's  name  without  objection,  and  one  mem- 
ber of  the  firm  delivered  the  bond  on  behalf 
of  the  firm,  thereby  adopting  and  ratifying 
it,  the  bond  was  held  to  be  binding  on  the 
firm  under  the  exception  to  the  general  rule, 
in  favor  of  partnerships,  requiring  sealed 
authority  in  such  cases.  U.  S.  v.  Turner,  2 
Bond  (U.  S.)  379. 
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invariably  be  under  seal,1  unless  the  case  arises  in  a  jurisdiction  where  seals 
have  been  abrogated  by  statute.2 

Ratification  of  a  bond  executed  without  proper  authority  may  subsequently 
take  place,  and  this  also  must  be  under  seal  where,  according  to  the  general 
rule,  a  seal  was  necessary  in  the  first  instance.3 

c.  JOINT  OBLIGORS — (i)  Whether  Joint  or  Joint  and  Several. — When  two 
or  more  persons  become  obligors  in  a  bond,  the  question  often  arises,  in 
determining  the  nature  and  extent  of  their  liability,  whether  the  bond  is  joint 
only  or  joint  and  several.4    The  question  is  one  of  intention.5 

At  Law,  unless  words  of  severalty  are  employed,  the  legal  effect  will  be  joint 
according  to  the  expressed  intention  of  the  parties.6 


1.  Sealing  the  Authority  is  necessary  accord- 
ing to  the  common-law  rule,  that  authority  to 
execute  a  bond  must  be  of  equal  dignity  with 
the  bond  itself.  Maus  v.  Worthing,  4  111.  26 
(Breese,  J.,  dissenting) ;  Bragg  v.  Fessenden, 
11  111.  544;  Ingraham  v.  Edwards,  64  111. 
526. 

For  Application  of  the  Rule  Generally  to  other 

sealed  instruments,  see  the  titles  Deeds; 
Agency,  vol.  1,  p.  930'. 

Affixing  the  Word  "Agent"  to  the  signature 
of  one  signing  as  obligor  is  not  alone  suffi- 
cient to  invalidate  the  bond  by  reason  of  the 
rule  requiring  a  sealed  authority,  the  signer 
being  individually  held.  Hadley  v.  Bryars, 
58  Ala.  142  ;  Millius  v.  Shafer,  3  Den.  (N.  Y. ) 
60.  See  also  Bowen  v.  Penny,  76  Ga.  743, 
where  the  addition  of  the  word  "trustee" 
was  held  to  be  mere  matter  of  description. 

2.  See  supra,  this  title,  Execution  and  De- 
livery. 

3.  Sealing  the  Ratification  is  necessary  where 
a  seal  is  held  to  be  a  requisite  of  the  authority, 
under  the  common-law  rule  that  where  a  rati- 
fication is  claimed,  the  instrument  of  ratifi- 
cation must  be  of  equal  dignity  with  the 
instrument  ratified.  Ingraham  v.  Edwards, 
64  111.  526;  Bragg  v.  Fessenden,  11  111.  544. 

4.  Differences  between  Joint  and  Joint  and  Sev- 
eral Liability. — If  one  of  two  or  more  joint  ob- 
ligors dies,  the  debt  is  extinguished  as  to  him, 
and  suit  cannot  be  maintained  against  his  rep- 
resentatives, the  surviving  obligor  being  in 
such  case  alone  liable.  This  is  a  well-estab- 
lished and  familiar  principle.  Other  v.  Iveson, 
3  Drew.  177;  Richardson  v.  Horton,  6  Beav. 
185;  Pickersgill  v.  Lahens,  15  Wall.  (U.  S.) 
140;  U.  S.  v.  Tracy,  8  Ben.  (U.  S.)  1 ;  Waters 
v.  Riley,  2  Har.  &  G.  (Md.)  305,  18  Am.  Dec. 
302;  Dorsey  v.  Dorsey,  2  Har.  &  J.  (Md.)  480, 
note  a;  Bradley  v.  Burwell,  3  Den.  (N.  Y.) 
61 ;  Weaver  v.  Shryock,  6  S.  &  R.  (Pa.)  262; 
Harrison  v.  Field,  2  Wash.  (Va.)  136. 

The  bond  may  be  good  as  to  part  and  void 
as  to  the  others  in  case  of  a  several  bond,  not  so 
in  case  of  a  joint  bond.  Dickeys.  Sleeper,  13 
Mass.  244. 

Judgment  against  One  of  Several  Joint  Obligors, 

obtained  without  objection,  discharges  those 
not  sued  from  all  liability  at  law.  Higgins's 
Case,  6  Coke  45;  Lechmere  v.  Fletcher,  1 
Cromp.  &  M.  623. 

6 .  Whether  Bond  Is  Joint  or  Several,  a  Ques- 
tion of  Intention. — Thomas  v.  Frazer,  3  Ves. 
Jr.  402;  Other  v.  Iveson,  3  Drew.  177;  Rich- 
ardson v.  Horton,  6  Beav.  185;   Sumner  v. 


Powell,  2  Meriv.  30,  T.  &  R.  423 ;  Weaver  v. 
Shryock,  6  S.  &  R.  (Pa.)  264. 

"  If  the  obligation  be  ambiguous  and  liable 
to  different  constructions,  the  question  must 
be  considered  with  reference  to  the  interests 
of  the  obligors,  and  of  course  of  their  inten- 
tions. And  these  interests  and  consequent 
intentions  must  be  gathered  from  the  language 
of  the  instrument  construed  in  connection 
with  the  concomitant  circumstances  of  the 
transaction."  Murfree  on  Official  Bonds,  § 
236. 

Where  several  persons  executed  a  joint  and 
several  bond,  and  after  delivery  thereof 
another  person  executed  it  with  the  obligee's 
consent  but  without  the  knowledge  of  the 
prior  obligor,  it  was  held  to  be  several  only 
as  to  the  person  last  executing.  Nash  v. 
Fugate,  24  Gratt.  (Va.)  202,  18  Am.  Rep.  640. 
See  also  the  cases  in  the  notes  following. 

6.  Rule  at  Law — Words  of  Severalty  Necessary 
to  Create  a  Joint  and  Several  Bond. — Pickersgill 
v.  Lahens,  15  Wall.  (U.  S.)  141;  People  v. 
White,  28  Hun  (N.  Y.)  289;  Wood  v.  Fisk,  63 
N.  Y.  245,  20  Am.  Rep.  528  ;  Pecker  v.  Julius, 
2  Browne  (Pa.)  31. 

"  If  two,  three,  or  more  bind  themselves  in 
an  obligation  thus,  obligamus  nos,  and  say  no 
more,  the  obligation  is  and  shall  be  taken  to 
be  joint  only  and  not  several."  Sheppard's 
Touchstone  375. 

Language  Held  to  Be  Words  of  Severalty.  — 
"  Jointly  and  severally."  Mitchell  v.  Darri- 
cott,  3Brev.  (S.  Car.)  145;  People  v.  Love, 
25  Cal.  520;  Wilson  v.  Campbell,  2  111.  493; 
Field  v.  Van  Cott,  15  Abb.  Pr.  N.  S.  (N.  Y. 
C.  PI.)  349- 

The  condition  being  "if  they  or  either  of 
them  should  pay,"  although  the  obligation 
was  joint.    Bishop  v.  Church,  2  Ves.  100,  371. 

"  We  bind  each  and  every  of  them."  Mitch- 
ell v.  Darricott,  3  Brev.  (S.  Car.)  145. 

"  I  do  bind  myself,  my  heirs,  etc.,  and  every 
of  them,"  being  signed  and  sealed  by  five  per- 
sons.   Leith  v.  Bush,  61  Pa.  St.  395. 

"  We  bind  ourselves  severally  and  firmly." 
Willey  v.  State,  3  Ind.  500;  St.  Joseph  Coun- 
ty v.  Coffenbury,  1  Mich.  355;  Short  v.  Lan- 
caster, 17  Ohio  96. 

Language  Held  to  Be  Not  Words  of  Severalty. 
— A  recital  by  joint  bondsmen  that  "we  bind 
ourselves,  our  heirs,  executors  and  adminis- 
trators," does  not  constitute  words  of  sever- 
alty, and  hence  the  representatives  of  one  of 
the  obligors  after  his  death  cannot  be  charged 
as  on  a  joint  and  several  bond.    Pecker  v. 

Volume  IV. 


The  Obligor. 


BONDS. 


Special  Limitations. 


In  Equity,  however,  the  joint  legal  liability  will  be  enlarged  to  the  extent  of 
decreeing  a  joint  and  several  liability,  although  words  of  severalty  are  not 
used,  whenever  it  can  be  made  to  appear  that  such  words  were  omitted  through 
fraud,  ignorance,  mistake,  or  want  of  skill,  wherefore  the  bond  failed  to  express 
the  meaning  which  the  parties  intended.1  And  where  a  joint  and  several 
demand  is  superseded  by  a  joint  bond  between  the  same  parties,  it  will  be 
presumed  that  a  joint  and  several  bond  was  intended.2 

Sureties  in  Joint  Bonds. — Where  some  of  the  obligors  are  merely  sureties,  it  is 


Julius,  2  Browne  (Pa.)  31;  Chard  v.  Hamil- 
ton, 56  Hun  (N.  Y.)  259. 

The  added  words  "  and  every  of  them " 
were  held  to  refer  not  to  the  parties  using 
them,  the  obligors  themselves,  but  to  the  im- 
mediate antecedent  phrase  "heirs,  executors, 
administrators,"  and  not  therefore  to  consti- 
tute sufficient  words  of  severalty.  Pecker  v. 
Julius,  2  Browne  (Pa.)  31. 

Compare  Leith  v.  Bush,  61  Pa.  St.  395  ;  Peo- 
ple v.  Love,  25  Cal.  520. 

"  We  do  hereby  undertake  and  become 
bound  to  the  defendant,"  were  held  to  be 
words  of  severalty  in  Morange  v.  Mudge,  6 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  243,  but  this 
holding  was  overruled  in  Wood  v.  Fisk,  63  N. 
Y.  245,  20  Am.  Rep.  528,  it  being  there  held 
that  the  obligation  was  joint  only,  not  several. 

"  By  express  words  clearly  indicative  of  the 
intention,  a  covenant  may  be  joint,  or  joint 
and  several  to  or  with  the  covenantors  or 
covenantees,  notwithstanding  the  interests  are 
several."    Sheppard's  Touchstone  166. 

Where  certain  sums  were  designated  and  set 
opposite  the  name  of  each  of  several  sureties, 
"  for  the  payment  of  which  they  severally 
bind  themselves,  their  heirs,  etc.,"  it  was  held 
that  the  word  "  severally  "  applied  only  to  the 
different  sums  which  the  parties  respectively 
specified  as  the  limit  of  the  liability  they. as- 
sumed; that  there  were  several  distinct  obliga- 
tions to  which  the  parties  were  bound,  not 
jointly  or  severally,  but  only  jointly.  People 
v.  Hartley,  21  Cal.  585,  82  Am.  Dec.  758. 

1  Joint  Bonds  Held  Joint  and  Several  In  Equl 
ty  to  Effectuate  the  Intention. — It  is  not  a  prin- 
ciple of  equity  that  every  joint  bond  shall  be 
considered  as  if  it  were  joint  and  several. 
Several  liability  is  in  such  cases  decreed  in 
order  to  effectuate  the  evident  intention  of 
the  parties.  Sumner  v.  Powell,  2  Meriv.  30, 
T.  &  R.  423 ;  Thomas  v.  Frazer,  3  Ves.  Jr.  399; 
Ex  p.  HalJtet,  19  Ves.  Jr.  474;  PickeragiTl  :•. 
Lahens,  15  Wall.  (U.  S.)  140;  Dorscy  v.  Dor- 
sey,  2  Har.  &  J.  (Md.)  480,  note  «;  Weaver 
v.  Shryock,  6  S.  &  R.  (Pa.)  264. 

In  South  Carolina  it  has  been  held  without 
qualification  that  the  representatives  of  a  de- 
ceased joint  obligor,  although  not  liable  at 
law,  were  chargeable  in  equity.  Lain  hurt  v. 
R'-illy,  3  Desaus.  (S.  Car.)  590  ;  Smith  v.  Mar- 
tin. 4  Desaus.  (S.  Car.)  148. 

Whore  the  Obligation  of  a  Joint  Bond  was  Ex 
ecutory,  /•.,  a  joint  covenant,  by  father  and 
son,  that  the  wife's  jointure  should  continue 
three  hundred  pounds  a  year,  the  liability 
was  on  that  ground  hold  to  be  joint  and  sev- 
eral, the  instrument  being  regarded  merely 
a*  evidence  of  a  several  contract  to  pay.  Pro- 
bert  I*.  Morgan,  1  Atk.  440. 


The  Fraud,  Mistake,  etc.,  mentioned  in  the 
text  as  ground  for  a  decree  holding  a  joint 
bond  to  be  joint  and  several,  is  almost  wholly 
a  presumption  of  law  invented  by  courts  of 
equity  for  the  purpose  of  doing  substantial 
justice.    See  the  notes  following. 

2.  Preexisting  Several  Debt,  Ground  for  De 
creelng  a  Joint  Bond  Joint  and  Several. — It  is 
presumed  that  obligors  understood  the  well- 
established  difference  between  joint  and  joint 
and  several  bonds,  but  this  presumption  is  not 
only  rebutted  but  completely  reversed  where 
it  appears  that  the  money  for  which  the  bond 
was  given  was  borrowed  by,  or  came  to  the 
use  of,  all  the  obligors.  The  very  act  of  bor- 
rowing amounts  to  an  antecedent  contract  that 
each  and  all  should  be  bound  to  pay.  When, 
therefore,  the  bond  is  afterwards  so  drawn  as 
to  constitute  only  a  joint  obligation,  there  is 
a  presumption  that  either  through  fraud, 
ignorance,  or  inadvertence,  the  meaning  of 
the  parties  has  not  been  carried  into  effect. 
Weaver  v.  Shryock,  6  S.  &  R.  (Pa.)  264; 
Bishop  v.  Church,  2  Ves.  100;  Yorks  v.  Peck, 
14  Barb.  (N.  Y.)  647 ;  Wood  v.  Fisk,  63  N.  Y. 
250,  20  Am.  Rep.  528.  See  also  Thorpe  v. 
Jackson,  2  Y.  &Coll.  Exch.  553  ;  Ex  p.  Kendall, 
17  Ves.  Jr.  525  ;  Ex  p.  Halket,  19  Ves.  Jr.  475  ; 
Ex  p.  Symonds,  1  Cox  200;  Simpson  v. 
Vaughan,  2  Atk.  31  ;  Ball  v.  Storie,  1  Sim.  & 
S.  210;  Cowell  v.  Sikes,  2  Russ.  191. 

Partnership  Bonds  to  Secure  Partnership  Debts 
are  held  to  create  a  joint  and  several  liability 
in  equity,  because  all  have  had  a  benefit  from 
the  money  advanced  or  the  credit  given,  the 
presumption  being  indulged,  in  the  absence 
of  evidence  to  the  contrary,  that  such  a  bond 
was  made  joint  through  fraud  or  want  of  skill. 
Simpson  v.  Vaughan,  2  Atk.  33;  Thomas  v. 
Frazer,  3  Ves.  Jr.  399;  Burn  v.  Burn,  3  Ves. 
Jr.  573 ;  Weaver  v.  Shryock,  6  S.  &  R.'  (Pa.) 
265.  See  also  Wilkinson  7'.  Henderson,  I 
My  I.  &  K.  588. 

But  where  it  is  not  shown  that  a  partnership 
bond  expressly  joint  was  given  to  secure  an 
Obligation  which  was  enforceable  against  the 
Obligors  previous  to  its  execution,  there  is  no 
ground  on  which  equity  can  give  the  bond  any 
other  than  its  legal  effect.  It  was  so  held 
where  a  joint  indemnity  bond  was  given  by 
three  partners  to  a  fourth  withdrawing  partner 
as  a  substitute  for  winding  up.  Sumner  v. 
Powell,  2  Meriv.  jo,  T.  &  R.  423;  Wilmor  v. 
Currey,  2  De  G.  &  Sin.  347. 

A  Moral  Obligation  to  Pay,  existing  where  all 
of  the  obligors  of  a  joint  bond  are  principals, 
has  been  held  sufficient  ground  for  a  decree 
enforcing  a  joint  and  several  liability.  Waters 
v.  Riley,  2  Har.  &  G.  (Md.)  305,  iH  Am.  Hit. 
302;  Bradley  V.  Burwell,  3  Den.  (N.  Y.)  61. 
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clear  that  no  such  presumption  can  be  entertained,  for  there  existed  against 
them  no  equity  in  favor  of  the  obligee  previous  to  the  execution  of  the  bond.1 

Legislation  in  Many  Jurisdictions  has  materially  modified  this  common-law  rule 
respecting  liability  on  joint  bonds  to  the  extent,  in  general,  of  allowing  a 
recovery  against  the  estate  of  a  deceased  joint  obligor  for  a  proportionate 
part  of  such  joint  liability.2 

(2)  Whether  Several  or  Joint. — A  bond  purporting  to  be  the  act  of  one 
party,  but  subscribed  by  several  without  any  indication  of  the  capacity  in 
which  either  signed,  may  be  taken  to  be  the  several  obligation  of  each  or  the 
joint  and  several  obligation  of  all.3    But  in  case  it  can  be  made  to  appear 


1.  Sureties  in  Joint  Bonds. — See  also  the  title 
Suretyship. 

Where  a  surety  is  concerned  it  will  require 
a  very  clear  and  strong  case  to  have  a  joint 
bond  declared  joint  and  several  on  the  ground 
of  fraud,  accident,  or  mistake.  There  is  no 
presumption  that  a  joint  and  several  obliga- 
tion was  intended.  Other  v.  Iveson,  3  Drew. 
177;  Rawstone  v.  Parr,  3  Russ.  539,  revers- 
ing?, Russ.  424;  U.  S.  v.  Price,  9  How.  (U.  S.) 
91;  Pickersgill  v.  Lahens,  15  Wall.  (U.S.) 
140;  Waters  v.  Riley,  2  Har.  &  G.  (Md.) 
305,  18  Am.  Dec.  302;  Bradley  v.  Burwell,  3 
Den.  (N.  Y.)  61;  Harrison  v.  Field,  2  Wash. 
(Va.)  136. 

It  has  been  said  that  a  surety  on  a  bond 
cannot  be  charged  in  equity  further  than  he 
is  answerable  at  law.  Ratcliffe  v.  Graves,  1 
Vern.  196 ;  Pecker  v.  Julius,  2  Browne  (Pa.)  32. 

See  also  the  following  analogous  cases  in 
simple  contracts  involving  the  above  princi- 
ples: Jones  v.  Beach,  2  De  G.  M.  &  G.  886; 
Getty  v .  Binsse,  49 N.  Y.  385,  10  Am.  Rep.  379. 

Waiver  of  Several  Liability  by  Obtaining  a 
Joint  Judgment. — In  U.  S.  v.  Price,  9  How. 
(U.  S.)  95,  the  United  States  was  not  allowed 
to  proceed  in  equity  against  the  executor  of  a 
deceased  surety  on  a  bond  expressly  made 
joint  and  several  but  upon  which  a  joint  judg- 
ment at  law  had  been  obtained  before  the  de- 
cease. The  court,  by  Mr.  Justice  Grier,  said  : 
"  When  an  obligee  takes  a  joint  and  several 
bond  he  has  nothing  to  ask  of  equity;  his 
remedy  is  wholly  at  law.  If  he  elects  to  take 
a  joint  judgment,  he  voluntarily  repudiates 
the  several  contract  and  is  certainly  in  no 
better  situation  than  if  he  had  originally 
taken  a  joint  security  only ;  equity  gives  re- 
lief not  on  the  bond,  for  that  is  complete  at 
law,  but  on  the  moral  obligation  antecedent 
to  the  bond,  when  the  creditor  could  have  had 
no  remedy  at  law." 

Contra,  People  v.  Harrison,  82  111.  84,  and 
U.  S.  v.  Cushman,  2  Sumn.  (U.  S.)  426,  the 
latter  holding,  -per  Story,  J.,  that  such  a  judg- 
ment bars  only  the  joint  remedy  and  not  the 
several  remedy. 

Statutory  Bond  May  Be  Joint  unless  Otherwise 
Expressed. — In  Pickersgill  v.  Lahens,  15  Wall. 
(U.  S.)  146,  it  was  held  that  a  bond,  given  un- 
der a  statutory  requirement  which  contained 
no  words  of  severalty,  was  no  exception  to  the 
rule  ;  that  either  form  of  obligation  was  a  com- 
pliance with  its  terms  in  the  discretion  of  the 
court  whose  duty  it  was  to  approve  the  bond. 
The  court,  by  Mr.  Justice  Davis,  said:  "  It  is 
quite  apparent,  if  this  discretion  had  been  in- 


voked, that  the  instrument  of  security  might 
have  been  different ;  and  equally  apparent  that 
Lafarge,  in  case  this  had  been  done,  might 
have  been  unwilling  to  assume  the  additional 
risks  which  a  separate  liability  imposed  on  him. 
*  *  *  If  this  was  his  intention,  it  would  be 
manifestly  unjust  for  a  court  of  equity,  after 
the  legal  status  was  fixed  by  his  death,  to 
change  the  nature  of  the  obligation  which  he 
executed  in  order  to  charge  his  estate."  To 
the  same  effect  see  People  v.  White,  28  Hun 
(N.  Y.)  289;  Wood  v.  Fisk,  63  N.  Y.  245,  20 
Am.  Rep.  528,  overruling  Morange  v.  Mudge, 

6  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  243;  Davis 
v.  Van  Buren,  72  N.  Y.  587. 

Sureties  in  Joint  and  Several  Bonds, i.  e.,  where 
words  of  severalty  are  employed  with  refer- 
ence to  the  sureties,  are  severally  bound  in  the 
same  manner  as  are  principals  in  like  cases, 
and  their  estates  are  liable  after  decease.  U. 
S.  v.  Cushman,  2  Sumn.  (U.  S.)  426;  U.  S.  v. 
Tracy,  8  Ben.  (U.  S.)  1 ;  Wilson  v.  Campbell, 

2  111.  493;  People  v.  White,  28  Hun  (N.  Y.) 
289;  Field  v.  Van  Cott,  15  Abb.  Pr.  N.  S.  (N. 
Y.  C.  PI.)  349;  Ward  v.  Johnston,  1  Munf. 
(Va.)4s. 

Sureties  in  Joint  Bonds,  where  there  is  no  stat- 
utory provision  creating  a  several  liability  in 
such  cases,  are  principals  so  far  as  the  pur- 
poses of  the  obligee  are  concerned,  however 
different  may  be  the  right  of  contribution. 
Hall  v.  Woolley,  59  Ga.  755  ;  Milliken  v.  Din- 
ning, 6  Bush  (Ky. )  646. 

A  Surety  Who  Participated  in  the  Consideration 
is  really  a  principal  for  the  purpose  of  being 
subjected  in  equity  to  a  several  liability  on 
that  ground.  Pickersgill  v.  Lahens,  15  Wall. 
(U.  S.)  146. 

2.  Rule  as  to  Survivorship  of  Liability  in  Joint 
Bonds  Repealed  by  Statute. — In  several  states  it 
has  been  enacted  that  all  bonds,  which  at  com- 
mon law  would  have  been  joint,  shall  be  held 
to  be  joint  and  several.  Whitsett  v.  Womack, 
8  Ala.  482;  McKee  v.  Griffin,  60  Ala.  427; 
Smith  v.  Lozano,  1  111.  App.  171;  McCoy  v. 
Payne,  68  Ind.  334;  Hudelson  v.  Armstrong, 
70  Ind.  101 ;  Steen  v.  Finley,  25  Miss.  535; 
Claiborne  v.  Goodloe,  Cooke  (Tenn.)  391. 

In  South  Carolina,  in  the  absence  of  a  statute, 
joint  bonds  have  been  held  joint  and  several 
in  equity,  as  of  course.    Lainhart  v.  Reillv, 

3  Desaus.  (S.  Car.)  590;  Smith  v.  Martin,  4 
Desaus.  (S.  Car.)  148. 

3.  Several  Bond  Jointly  Subscribed  Held  Joint 
and  Several. — Dobson  v.  Keys,  Cro.  Jac.  261 ; 
Smith  v.  Crooker,  5  Mass.  538;  Ex  /.  Fulton, 

7  Cow.  (N.  Y.)  484;  Knisely  v.  Shenberger, 
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that  one  or  more  of  the  parties  really  signed  as  sureties  and  not  as  principal 
obligors,  the  bond  will  not  be  held  to  be  joint  as  between  them  and  the  prin- 
cipal, so  as  to  make  them  liable  to  contribution  at  the  suit  of  such  principal.1 
Conversely,  a  bond  purporting  to  be  joint  and  several  is  several  if  signed  by 
one  only.2 

Words  of  Severalty  with  Words  of  Joinder,  in  a  bond  signed  by  several,  have  been 
held  sufficient  to  create  joint  as  well  as  several  liability.3 

IV.  The  Obligee — 1.  General  Characteristics — A  Distinct  Obligee  Essential. — In 
every  bond  there  must  be  an  obligee  for  whose  benefit  the  obligation  created 
by  the  instrument  is  available  against  the  obligor.4 


7  Watts  (Pa.)  193;  Leith  v.  Bush,  61  Pa.  St. 
395;  Williams  v.  Greer,  4  Hayw.  (Term.)  239. 

In  Knisely  v.  Shenberger,  7  Watts  (Pa.) 
193,  where  one  of  the  terms  of  a  bond  was  "  I 
hereby  bind  myself,  etc.,"  and  the  bond  was 
executed  by  two  persons,  it  was  held  that  the 
obligee,  being  damnified,  was  entitled  to  re- 
cover from  the  one  who  signed  second.  The 
court,  by  Huston,  J.,  said  :  "  If  ever  there  was 
a  time  when  courts  listened  to  trivial  and 
verbal  inaccuracies  in  contracts,  when  the  real 
meaning  and  intention  of  the  parties  was 
plain,  that  time  has  gone  by,  and  the  only 
object  of  courts  is,  that  where  the  meaning 
and  intention  of  the  parties  are  perfectly  plain, 
no  grammatical  inaccuracy  or  want  of  the  most 
appropriate  words  shall  render  the  instrument 
unavailing." 

See  also,  for  the  same  principle  in  case  of 
simple  contract,  Parks  v.  Brinkerhoff,  2  Hill 
(N.  Y.)  663. 

Indication  of  Several  LlabUlty. — Although  a 
bond  is  signed  jointly,  if  it  appears  from  the 
use  of  proper  language  that  it  was  the  inten- 
tion of  each  obligor  to  bind  himself  in  a  def- 
inite amount,  the  liability  will  be  several. 
As  for  example,  where  the  obligation  is  for  a 
definite  sum,  signed  by  a  number  of  persons, 
but  it  is  stated  that  they  bind  themselves 
in  sums  indicated  by  being  set  opposite  or  an- 
nexed to  their  names,  or  otherwise.  Moss  v. 
Wilson,  40  Cal.  159. 

Such  an  indication,  however,  must,  it  nas 
been  held,  be  unequivocal  in  order  to  be  con- 
trolling. If  words  of  joinder  appear  also  in 
the  bond  they  are  held  to  control.  Gilbert  v. 
Bath,  1  Stra.  503;  Clark  v.  Winslow,  17  Me. 
349;  People  v.  Slocum,  I  Idaho  62. 

The  Interest  of  Obligors  w;i^  formerly  held  to 
control  the  ir  liability,  so  that  if  their  interests 
were  several,  the  bond  might  be  taken  to  be 
several,  and  vice  versa,  notwithstanding  the 
terms  of  the  instrument.  Eccleston  v.  Clip- 
sham,  1  Saund.  154,  note  1.  But  see  supra, 
the  preceding  subtitle. 

1.  Waters  v.  Riley,  2  liar.  &  G.  (Md.)  305, 
iS  Am.  Dec.  302.  See  nlso  the  preceding  sub- 
title. 

2.  A  Joint  and  Several  Bond  Signed  by  One  Is 
held  a  several  bond,  the  effect  of  which  is  in 
no  wny  changed  by  adding  the  names  of 
Others  without  authority.  Wood  7'.  Ogden,  16 
N.  j.  L,  453. 

3.  Words  of  Severalty  with  Words  of  Jolnrtr>r 
— Where  the  language  of  n  bund  was,  "We 
[nnming  the  signers  of  the  bond)  are  held  and 
firmly  bound  unto,  etc.,  in  the  sum,  etc.,  for 

4  C.  of  L.«— 41  < 


the  payment  of  which,  etc.,  we  bind  ourselves, 
etc.,  severally  and  firmly  by  these  presents," 
it  was  held  to  be  joint  and  several.  Willey 
v.  State,  3  Ind.  500;  St.  Joseph  County  v. 
CofFenbury,  1  Mich.  355;  Short  v.  Lancaster, 
17  Ohio  96. 

Joint  Penalty  and  Several  Obligation. — Where 
the  condition  of  a  bond,  signed  by  six  persons, 
was  plainly  several  in  its  terms,  with  no  words 
of  joinder,  but  the  penal  part  was  in  its  terms 
joint,  containing  nothing  showing  a  general 
interest  or  liability,  it  was  held  to  be  joint. 
Clark  v.  Winslow,  17  Me.  349. 

To  the  same  effect  see  People  v.  Slocum,  1 
Idaho  62. 

4.  There  must  Be  an  Obligee  Distinct  from  the 
Obligor. — Hence  a  wife  cannot  be  obligee  of 
her  husband  or  vice  versa.  But  such  a  bond 
given  before  marriage,  conditioned  for  the 
payment  of  money  after  the  death  of  the  ob- 
ligor, is  valid  and  enforceable  against  the  de- 
cedent's estate.  Milbourn  v.  Ewart,  5  T.  R. 
381 ;  Cage  v.  Acton,  1  Ld.  Raym.  515. 

Otherwise  the  law  deems  the  marriage  of 
the  obligor  and  obligee  a  release  of  the  legal 
obligation.  Allinr.  Shadburne,  1  Dana(Ky.) 
70,  25  Am.  Dec.  123. 

But  where  a  woman  married  the  obligor  in 
a  bond  payable  to  her  in  her  capacity  of  ad- 
ministratrix, it  was  held  that  the  obligation 
was  not  thereby  extinguished,  but  merely  sus- 
pended during  coverture  and  while  she  con- 
tinued administratrix,  and  upon  the  appoint- 
ment of  an  administrator  dc  bonis  non  it 
became  assets  in  his  hands.  King  7'.  Green,  2 
Stew.  (Ala.)  133,  19  Am.  Dec.  46. 

One  Cannot  Be  Both  Obligor  and  Obligee. — A 
person  cannot  be  both  obligor  and  obligee  at 
the  same  time,  even  in  connection  with 
others;  or  in  another  capacity,  as  in  a  finan- 
cial or  official  capacity.  But  it  has  been  held 
that  where  one  executed  a  bond,  in  bis  indi- 
vidual capacity,  jointly  with  another,  payable 
to  himself  alone  as  obligee  in  his  capacity  of 
executor,  the  bond  was  good  as  the  several 
bond  of  his  codbligor.  "  If  the  bond  in  this 
case  had  been  given  to  the  testa!or,  the  subse- 
quent appointment  of  one  of  the  obligors  to 
be  his  executor  would,  by  operation  of  law, 
have  released  both  of  the  obligors  from  their 
prior  legal  liability.  But  J.  A.  could  not 
make  a  contract  with  himself.  The  m'^retra- 
tio  mentium,  indispensable  to  the  making  of  a 
contract,  forbids  the  idea  of  an  agreement  be- 
tween J.  A.  in  his  individual,  and  the  same  J. 
A.  in  his  liducial,  character.  As  to  him  there- 
fore there  never  was  any  legal  cause  of  action, 
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The  Obligee  must  Be  a  Person,  either  natural  or  artificial,  and  one  whom  the  law- 
recognizes  as  being  the  subject  of  rights.1 

Contractual  Capacity  Not  Essential. — But  an  obligee  need  not  necessarily,  as  in  the 
case  of  an  obligor,  possess  legal  capacity  to  make  a  contract.2 

2.  Particularity  of  Designation — a.  General  Rule — identity  must  Appear. — 
The  identity  of  the  obligee  must,  as  a  general  rule,  appear  in  the  bond,3  and 


because  there  never  was  any  contract  impos- 
ing on  him  any  legal  liability.  And  conse- 
quently, as  to  him,  there  was  nothing  to  re- 
lease ;  and  surely  the  fact  that  he  was  never 
bound  could  not  have  operated  as  a  release  of 
the  obligation  of  T.  S.  [the  coobligor]." 
Robertson,  C.  J.,  in  Allin  v.  Shadburne,  I 
Dana  (Ky.)  68,  25  Am.  Dec.  121. 

To  the  same  effect  are  Cecil  v.  Laughlin, 
4  B.  Mon.  (Ky.)3o;  Daniel  v.  Crooks,  3  Dana 
(Ky.)  64;  Debard  v.  Crow,  7  J.  J.  Marsh. 
(Ky.)  7,  22  Am.  Dec.  113.  See  Halstead  v. 
McChesney,  50  Barb.  (N.  Y.)  34. 

In  North  Carolina  such  bonds  have  been  held 
to  be  wholly  void,  e.  g.,  where  a  bond  was 
given  to  the  justices  of  the  court  as  obligees, 
and  one  of  the  number  was  also  obligor.  Jus- 
tices v.  Dozier,  3  Dev.  L.  (N.  Car.)  287;  Jus- 
tices v.  Bonner,  3  Dev.  L.  (N.  Car.)  289; 
Davis  v.  Somerville,  4  Dev.  L.  (N.  Car.)  382. 

In  Mississippi  a  bond  payable  to  a  person  in 
his  official  capacity  as  president  of  the  board 
of  police,  and  in  which  he  was  one  of  several 
obligors  in  his  individual  capacity,  was  held 
binding  on  demurrer.  Marshall  v.  Hamilton, 
41  Miss.  229. 

Identity  of  Names  of  the  obligor  and  obligee 
is  not  ground  for  a  legal  deduction  on  demur- 
rer that  they  are  one  and  the  same  person. 
Allin  v.  Shadburne,  1  Dana  (Ky.)  68,  25  Am. 
Dec.  121.  See  infra,  this  title,  Particularity 
of  Designation. 

1.  An  Outlaw  cannot  be  obligee,  for  he  is  put 
out  of  the  law,  that  is,  deprived  of  the  benefit 
and  protection  of  the  law.  Drew  v.  Drew,  37 
Me.  391. 

A  Corporation  Sole,  under  the  laws  of  Eng- 
land, cannot  as  such  be  obligee,  but  a  bond  so 
taken  inures  to  the  individual  in  his  natural 
capacity.  Fulwood's  Case,  4  Coke  64  b;  Wil- 
ford's  Case,  Cro.  Eliz.  682  ;  Overseers  of  Poor 
a.  Sears,  22  Pick.  (Mass.)  122. 

Certain  Quasi  Corporations  cannot  become 
obligees  in  bonds,  unless  expressly  authorized 
by  the  legislature,  whence  they  derive  all  their 
powers.  It  was  so  held  where  a  county  took 
a  bond  from  a  contractor  for  the  use  of  all 
persons  who  should  do  work  or  furnish  mate- 
rials on  certain  public  works  which  the  county 
had  no  authority  to  construct.  Breen  a.  Kelly, 
45  Minn.  352. 

The  "United  States  of  America "  is  a  cor- 
poration endowed  with  capacity  to  sue  and 
be  sued,  to  convey  and  receive  property,  and 
hence  capable  of  being  made  obligee  in  a 
bond.  Dixon  a.  U.  S.,  1  Brock.  (U.  S.)  177; 
U.  S.  a.  Tingey,  5  Pet.  (U.  S.)  115.  See  also 
supra,  this  title,  Extortion  Colore  Officii ;and 
the  title  United  States. 

Not  so  "  the  President  of  the  United  States 
and  his  successors."  Jackson  a.  Simonton,  4 
Cranch  (C.  C.)  255.  


Compare  Tyler  v.  Hand,  7  How.  ( U.  S. )  573. 
And  See  Stevens  a.  Hay,  6  Cush.  (Mass.)  233. 

2.  Obligee  need  Not  Possess  Contractual  Ca 

pacity. — Hurlstone  on  Bonds  2;  Murfree  on 
Official  Bonds,  §  5.  Compare  Breen  a.  Kelly, 
45  Minn.  352. 

Infants — Idiots — Married  Women . — Therefore 
infants,  idiots,  and  married  women,  though 
without  capacity  to  become  obligors,  may  be- 
come obligees,  as  that  cannot  but  operate  to 
their  advantage.  Bacon's  Abr.,  Obligations 
(D)  2.  See  the  titles  Infants;  Insanity; 
Married  Women. 

A  husband  is  supposed  to  give  his  assent  to 
his  wife's  becoming  obligee,  but  in  case  he 
expressly  disagrees  it  has  been  held  that  the 
bond  is  void.    Whelpdale's  Case,  5  Coke  119. 

Aliens  also  may  become  obligees,  for  that  is 
necessary  for  the  security  of  foreign  trade. 
Bacon's  Abr.,  Obligations  (D)  2;  Brocks  v. 
Phillips,  Cro.  Eliz.  683.  Calvin's  Case,  Cro. 
Car.  9;  Wells  a.  Williams,  1  Salk.  46,  1  Ld. 
Raym.  282.   See  the  title  Aliens,  vol.  2,  p.  64. 

3.  Obligee's  Identity  a  Material  Part  of  a  Bond. 
—  United  States. —  Jackson  a.  Simonton,  4 
Cranch  (C.  C.)  255. 

Arkansas. — Pelham  v.  Grigg,  4  Ark.  141. 
Maryland . — Edelin  v.  Sanders,  8  Md.  118. 
North  Carolina. — Phelps  v.  Call,  7  Ired. 
L.  (N.  Car.)  262,  47  Am.  Dec.  327;  Graham 
v.  Holt,  3  Ired.  L.  (N.  Car.)  300, 40  Am.  Dec. 
408. 

Rhode  Island. — Garrett  a.  Shove,  15  R.  I. 

538. 

Texas. — Sacra  v.  Hudson,  59  Tex.  207. 
Compare    State    a.   Wood,  51    Ark.  205; 
Leach  v.  Flemming,  85  N.  Car.  447;  Ambach 
v.  Armstrong,  29  W.  Va.  744. 

Filling  Blanks  after  Delivery. — Where  a  bond 
is  delivered  without  designating  an  obligee, 
but  containing  a  blank  for  his  name,  which  is 
filled  in  thereafter,  the  bond  is  void  unless  it 
be  redelivered  or  subsequently  recognized  by 
the  parties.  Edelin  v.  Sanders,  8  Md.  118; 
Wynne  a.  Governor,  1  Yerg.  (Tenn.)  149,  24 
Am.  Dec.  448;  Gilbert  a.  Anthony,  1  Yerg. 
(Tenn.)  69,  24  Am.  Dec.  439. 

But  parol  authority  from  the  obligor  to  fill 
in  the  name  of  the  obligee  has  been  held  suf- 
ficient. Texira  a.  Evans,  1  Anstr.  22S,  fol- 
lowed in  Speake  v.  U.  S.,9Cranch  (U.  S.)  28; 
Gibbs  v.  Frost,  4  Ala.  720;  Owen  a.  Perry,  25 
Iowa  412,  96  Am.  Dec.  49;  South  Berwick  a, 
Huntress,  53  Me.  89;  Ex  p.  Kerwin,  8  Cow. 
(N.  Y.)  118;  Commercial  Bank  a.  Kortright, 
22  Wend.  (N.  Y.)  348;  Wilev  a.  Moore,  17  S. 
&  R.  (Pa.)  438,  17  Am.  Dec'  696;  State  Bank 
a.  Hammond,  1  Rich.  L.  (S.  Car.)  281;  Gour- 
din  v.  Commander,  6  Rich.  L.  (S.  Car.)  497. 
See  also  Bridgeport  Bank  a.  New  York,  etc., 
R.  Co.,  30  Conn.  231 ;  Camden  Bank  a.  Hall,  14 
N.  J.  L.  583.  Disapproved  in  Hibblewhite 
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it  has  been  held  to  be  essential  that  it  should  appear  in  that  portion  of  the 
bond  which  creates  the  obligation,  commonly  called  the  obligatory  portion 
as  distinguished  from  the  condition.1  But  where  the  obligation  and  the 
condition  are  not  distinguishable,  the  identity  of  the  obligee  may  be  gathered 
from  the  whole  instrument.2 

b.  QUALIFICATIONS — (i)  Partial  Designation. — There  are  many  cases  in 
which  an  incomplete  or  partially  erroneous  designation  of  the  obligee,  occur- 
ring usually  in  bonds  made  payable  to  corporations,  to  partnerships,  or  to 
officers  in  their  official  capacity,  has  been  held  a  sufficient  designation.3 


v.  M'Morine,  6  M.  &  W.  200;  Upton  v. 
Archer,  41  Cal.  85,  10  Am.  Rep.  266;  Ingram 
v.  Little,  14  Ga.  174,  58  Am.  Dec.  549;  Burns 
v.  Lynde,  6  Allen  (Mass.)  305;  Graham  v. 
Holt,  3  Ired.  L.  (N.  Car.)  300,  40  Am.  Dec. 
408;  Preston  v.  Hull,  23  Gratt.  (Va.)fioo,  14 
Am.  Rep.  153,  12  Am.  L.  Reg.  N.  S.  699,  and 
note;  Gilbert  v.  Anthony,  1  Yerg.  (Tenn.) 
69,  24  Am.  Dec.  439. 

Where,  after  execution  of  a  bail  bond,  and 
in  the  absence  and  without  the  knowledge  of 
the  surety,  but  before  delivery,  the  name  of 
the  sheriff  as  obligee  was  erased  and  that  of 
the  constable  who  served  the  precept  was  in- 
serted, this  was  held  an  immaterial  altera- 
tion which  did  not  invalidate  the  bond.  Hale 
v.  Russ,  1  Me.  334. 

In  a  suit  on  a  guardian's  bond  it  was  held 
that  the  omission  of  the  obligee's  name  was  a 
fatal  defect,  the  Supreme  Court  of  Texas,  by 
West,  J.,  saying:  "We  have  considered  the 
case  very  fully.  *  *  *  None  of  the  cases  go  to 
the  length  of  supplying  necessary  parties  to 
bonds.  If  the  name  of  the  obligee  may  be 
omitted  without  affecting  the  validity  of  the 
bond,  why  may  not  the  amount  of  the  bond 
also  be  left  blank?  By  the  same  reasoning 
why  may  not  both  the  amount  and  the  payee 
be  Omitted  ?  Or  the  signature  of  the  principal 
and  the  sureties  be  dispensed  with?"  Sacra 
v.  Hudson,  59  Tex.  207. 

For  an  Exhaustive  Treatment  of  this  subject 
see  the  title  Alteration  of  Instruments, 
vol.  2,  p.  181 . 

No  Obligee  Named — Bond  for  Costs. — An  in- 
strument under  seal  purporting  to  contain  an 
obligation,  wherein  a  person  acknowledges 
himself  bound  in  a  penal  sum  to  pay  all  costs 
which  may  accrue,  but  naming  no  obligee,  is 
not  a  bond,  and  not  a  compliance  with  a  stat- 
ute requiring  a  bond  for  costs.  Pelham  v. 
Grigg,  4  Ark.  141. 

In  Kentucky,  by  Civil  Code  21 1,  a  bond,  given 
for  the  return  of  property,  will  inure  to  the 
benefit  of  the  successful  party,  although  not 
named  in  the  bond  nor  known  in  the  suit  at 
tin-  time.  MrGlasson  7'.  Mradford,  7  Bush 
(  K  \  )  250. 

Contra,  In  North  Carolina,  Phelps  t-.  Call,  7 
Ired.  L.  (N.  Cnr.)  262,  47  Am.  Dec.  327. 

Delivery  to  a  Particular  Person,  with  the  Inten- 
tion that  such  person  shall  be  the  obligee,  will 
not  cure  the  omission  of  the  obligee's  name. 
Phelps  v.  Call,  7  Ired.  L.  (N.  Car.)  262,  47 
Am.  Dec.  ^27. 

Name  of  Obligee  Illegible  —The  fact  thai  the 
name  of  the  obligee  is  illegibly  written  is  not 
ground  for  avoidance.    It  may  be  shown  by 


evidence  aliunde  who  was  intended.  Ambach 
v.  Armstrong,  29  W.  Va.  744. 

1.  Obligee  must  Appear  In  the  Obligation  — 

An  omission  in  this  respect  cannot  be  cured 
by  reference  to  the  condition.  An  appeal 
bond,  filed  as  the  basis  of  an  appeal,  was  held 
void,  as  was  also  the  appeal,  because  the  ob- 
ligee's name  was  omitted  from  the  obligatory 
portion,  although  the  condition  recited  the 
names  of  the  parties  to  the  case.  Garrett  v. 
Shove,  15  R.  I.  538.  Citing  Phelps  v.  Call.  7 
Ired.  L.  (N.  Car.)  262,  47  Am.  Dec.  327. 
See  the  title  Appeal  Bonds,  i  Encyc.  of 
Pleading  and  Practice  963. 

Compare  Pendleton  v.  State  Bank,  1  T.  B. 
Mon.  (Ky.)  175;  Yocum*.  Barnes,  8  B.  Mon. 
(Ky.)  496,  where  a  paper  was  held  a  valid, 
forthcoming  bond,  although  no  bond  proper 
at  all,  but  only  the  condition  of  a  bond;  the 
court,  by  Simpson,  J.,  saying:  "  It  is  unskil- 
fully drawn  and  has  omitted  an  essential  part 
of  all  penal  obligations."    See  the  title  Fohtii- 

COMING  AND  DELIVERY  BONDS. 

And  where  the  obligation  named  as  obligee 
an  individual  merely,  and  the  condition  re- 
cited that  tiie  undertaking  was  to  him  and  his 
successors  in  the  office  of  sheriff,  it  was  held 
that  this  was  a  sufficient  designation  of  the 
sheriff  as  such.  Whitsett  v.  Womack,  8  Ala. 
466.    See  the  title  Official  Bonds. 

2.  Where  Obligation  and  Condition  Not  Dla 
tlngulshable.  —  Where  one  bound  himself  as 
obligor,  without  expressly  naming  an  obligee, 
to  be  responsible  for  the  payment  of  a  note, 
setting  out  the  note  with  the  names  of  the 
payor  and  payee,  it  was  held  on  demurrer 
that  the  name  of  the  obligee  sufficiently  ap- 
peared as  such.  Leach  v.  Flemming, 85  N  Car. 
447- 

To  the  same  effect  see  Lambert  v.  Bran- 
thwaite,  2  Stra.945. 

3.  Instances  of  Incomplete  and  Partially  Er 
roneous  Descriptions  Upheld. — Mayor  and  Bur- 
gesseB  of  King's  Lynne  was  held  a  sufficient 
designation  of  "The  Mayor  and  Burgesses  of 
the  Borough  of  our  Lord  (he  King  of  Lynne 
Regis, "commonly  called  King's  Lynne  in  the 
county  of  Norfolk.  Lyn- Regis's  Case,  10 
Coke  122. 

The  Standing  Committee  of  tin  New  York 
African  Society  for  Mutual  Relief,  was  held  a 
sufficient  designation  of  "The  New  York 
African  Society  for  Mutual  Relief."  New 
York  African  Soc.  v.  Varick,  13  Johns.  (N. 
Y.)  38. 

The  President.  Managers  and  Company  of  the 

l?crk«  and  Dauphin  Turnpike  Road,  was  h.'ld 
a  sufficient  designation  of  'The  Berks  and 
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(2)  Designation  by  Description. — The  designation  of  the  obligee  may  be 
by  description,  where  it  is  sufficiently  clear  who  was  intended  and  this  intend- 
ment is  borne  out  by  the  proof.1 

(3)  Mistaken  Designation. — An  honest  mistake  in  the  name  of  the  obligee, 
wherefore  it  cannot  be  said  that  the  person  actually  intended  has  been  suf- 
ficiently designated,  does  not  invalidate  the  bond,  but  such  person  may 
recover  under  it  as  real  obligee  upon  the  mistake  being  shown  to  the  court.2 


Dauphin  Turnpike  Company."  Berks,  etc., 
Turnpike  Road  v.  Myers,  6  S.  &  R.  (Pa.)  12,  9 
Am.  Dec.  402. 

People  of  the  State  of  California  was  held  to 
be  a  sufficient  designation  in  compliance  with 
a  statute  requiring  a  bond  to  be  given  to  "  the 
state  of  California."  Tevis  v.  Randall,  6 
Cal.  632,  65  Am.  Dec.  547;  People  v.  Love, 
19  Cal.  676. 

Bond  to  Township — Michigan. — But  a  bond  to 
"the  people  of  the  state  of  Michigan"  is  not 
a  compliance  with  a  statute  requiring  a  bond 
to  a  township.  La  Grange  v.  Chapman,  11 
Mich.  499. 

The  President  of  the  United  States  and  His 
Successors  is  not  a  sufficient  designation  as 
obligees  in  a  bond  required  by  statute  to  be 
given  to  the  United  States;  and  the  defect  is 
not  cured  by  acceptance  and  approval  by  the 
proper  j udge.  Jackson  v.  Simonton,  4  Cranch 
(C.  C.)  255. 

A  Bond  to  the  Selectmen  of  a  Town,  by  a  tax 
collector,  was  held,  in  effect,  a  bond  to  the 
town,  according  to  the  requirements  of  a 
statute,  no  precise  form  having  been  pre- 
scribed.   Horn  v.  Whittier,  6  N.  H.  88. 

Compare  Stevens  v.  Hay,  6  Cush.(Mass.)229. 

A  Bond  to  Individual  In  Official  Capacity. — 
Where  a  bond,  required  to  be  given  to  a  per- 
son in  an  official  capacity,  merely  recited  the 
name  of  such  officer  as  obligee,  and  the  un- 
dertaking was  to  him  and  his  successors  in 
office,  it  was  held  a  sufficient  indication  of  the 
official  character.  Whitsett  v.  Womack,  8 
Ala.  466. 

Sheriff — Commissioner. — And  where  a  bond 
was  taken  by  one  in  his  capacity  as  sheriff, 
under  authority  to  require  it  as  commissioner, 
the  designation  was  upheld.  Leavitt  v.  Gog- 
gin,  11  B.  Mon.  (Ky.)  229. 

A  Partnership  as  Obligee  may  be  designated  by 
naming  the  individual  members  of  the  firm. 
Gray  v.  Steedman,  63  Tex.  95.  Contra,  Bird- 
song  v.  McLaren,  8  Ga.  521. 

Where  There  Is  an  Omission  of  Part  of  the 
Name,  but  the  description  and  name  are  accu- 
rate so  far  as  they  go,  as,  for  instance,  the 
omission  of  the  word  "  company"  from  a  cor- 
porate name,  the  designation  has  been  held 
sufficient,  and  the  case  distinguishable  from 
those  wherein  the  names  or  descriptions  of  the 
obligees  were  wrong  or  false.  Pendleton  v. 
State  Bank,  1  T.  B.  Mon.  (Ky.)  187. 

To  the  same  effect  see  Woolwich  v.  For- 
rest, 2  N.  J.  L.  107;  Smith  v.  Wingate,  61 
Tex.  54.  See  also  Abbot  of  York,  cited  in 
Lyn-Regis's  Case,  10  Coke  125;  U.  S.  v. 
Shoup,  2  Idaho  459;  Upper  Alloways  Creek 
Tp.  v.  String,  10  N.  J.  L.  323;  Middletown  v. 
M'Cormick,  3  N.  J.  L.  92  ;  Bates  v.  Simmons, 
f>2  Wis.  69;  McNair  v.  Rewey,  62  Wis.  167. 


1.  Designation  by  Description.  —  "A  deed 
may  be  made  to  persons  as  well  by  a  descrip- 
tion as  nominatim,  for  after  all  names  are  but 
a  more  precise  description."  Ruffin,  J.,  in 
Justices  v.  Armstrong,  3  Dev.  L.  (N.  Car.)  284. 
Quoted  -with  approval  in  Durburow  v.  Nie- 
hoff,  37  111.  App.  403. 

The  Directors  of  an  Association  was  held  a 
sufficient  description  of  such  individual  direc- 
tors, who  were  allowed  to  maintain  a  suit  in 
equity  as  individual  obligees,  for  the  benefit 
of  all  the  members  of  the  association.  Dur- 
burow v.  Niehoff,  37  111.  App.  403. 

A  Bond  to  the  Justices  of  the  Court  has  been 
held  to  have  the  same  validity  as  if  it  had  de- 
scribed the  obligees  by  name.  Williams  v. 
Ehringhaus,  3  Dev.  L.  (N.  Car.)  297. 

Trustees  of  the  Sinking  Fund  of  Parkersburg, 
W.  Va.,  was  held  a  sufficient  designation,  de- 
scriptio  personis,  of  the  individuals  who  were 
such  trustees.  Van  Winkle  v.  Blackford,  28 
W.  Va.  670. 

Sheriff  of  County  was  held  a  sufficient 

designation,  in  a  bail  bond  executed  in  com- 
pliance with  a  statute  which  required  that 
such  bond  shall  be  payable  "to  the  sheriff  as 
sheriff;"  the  bond  reciting  also  the  writ  of 
attachment.  Payne  v.  Britton,6  Rand.  (Va.) 
101.  See  the  title  Bail  (in  Civil  Cases),  vol. 
3.  P-  587- 

Insensible  Description —  Surplusage. — Where 

the  name  of  the  obligee  is  given,  and  a  descrip- 
tion is  added  which  would  render  the  whole 
insensible,  the  description  may  be  rejected  as 
surplusage,  and  the  obligee  named  held  the 
only  designation.  Iredell  v.  Barbee,  9  Ired. 
L.  (N.  Car.)  250;  Vanhook  v.  Barnett,  4  Dev. 
L.  (N.  Car.)  268. 

An  Official  Designation  may  be  Rejected  as  Sur- 
plusage where  the  bond  named  the  obligee, 
and  is  shown  to  have  been  intended  to  be  given 
to  him  in  his  individual  capacity,  or  in  another 
official  capacity.  Leavitt  v.  Goggin,  11  B. 
Mon.  (Ky.)  229;  Titus  v.  Fairchild,  49  N.  Y. 
Super.  Ct.  211. 

"Or"  Read  as  "And." — Where  a  bond  was 
given  to  A,  administrator,  or  B,  administra- 
trix, of  C,  the  word  "or"  was  taken  to  mean 
"and"  in  order  to  give  effect  to  the  bond, 
which  was  to  secure  the  payment  of  money  to 
the  estate.  Brittin  v.  Mitchell,  4  Ark.  92. 
See  the  definition  And,  vol.  2,  p.  333,  for  cases 
wherein  the  word  "and"  has  been  continued  to 
mean  "or,"  and  vice  versa. 

2.  Mistake  in  Name  of  Obligee  does  Not  Bar 
Recovery — England. — Moller  v.  Lambert.  2 
Campb.  548. 

Arkansas. — Nicholay  v.  Kay,  6  Ark.  59,  42 
Am.  Dec.  680. 

Connecticut. — Montville  v.  Haughton,  7 
Conn.  543. 
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And  for  this  purpose,  parol  evidence  may  be  introduced.1 

Jurisdiction  of  Equity. — Moreover,  it  is  not  necessary  that  equity  be  first 
resorted  to  in  order  to  procure  a  reformation  of  the  instrument;2  although 
it  seems  that  equity  has  jurisdiction  for  that  purpose.3 

(4)  Statutory  Designation — Omission  or  Mistake  Cured. — In  certain  cases,  where 
bonds  are  required  by  law,  the  law  designates  to  whom  they  shall  be  made 
payable.  It  has  been  held  in  such  case  that  an  omission  or  mistake  in  that 
respect  is  cured  by  the  provision  of  law,  and  the  obligee  designated  by  statute 
according  to  the  presumed  intention  is  the  real  obligee.4 

Obligee  Different  from  That  Designated  by  Law — Directory  Provisions. — Where  it  cannot 
be  presumed  that  the  obligee  designated  by  statute  was  the  one  intended, 
that  is,  where  the  presumption  is  rebutted,5  the  fact  of  a  different  obligee 


Massachusetts.  —  Colburn  v.  Dowries,  10 
Mass.  20;  Leonard  v.  Speidel,  104  Mass.  356. 

New  York. — New  York  African  Soc.  v. 
Varick,  13  Johns.  (N.  Y.)  38;  Wiser  v. 
Blachly,  1  Johns.  Ch.  (N.  Y.)  607. 

North  Carolina. — Armistead  v.  Bozman,  1 
Ired.  Eq.  (N.  Car.)  117. 

Tennessee. — Kincannon  v.  Carroll,  9  Yerg. 
(Tenn.)  11,  30  Am.  Dec.  391 ;  Miller  v.  Moore, 
2  Humph.  (Tenn.)  423. 

Washing-ton. — Sears  v. Williams, 9  Wash. 430. 

Compare  La  Grange  v.  Chapman,  11  Mich. 
499- 

No  Distinction  between  Bonds  and  Promissory 

Notes,  it  has  been  held,  should  be  taken,  on  the 
point  that  where  by  mistake  the  wrong  payee 
or  obligee  appears  in  the  instrument,  the  party 
really  intended  may  sue  at  law  and  recover 
upon  proof  of  the  mistake.  Nicholay  v.  Kay,  6 
Ark.  61,  42  Am.  Dec.  682.  See  the  title  Bills 
of  Exchange  and  Promissory  Notes,  ante. 

The  following  decisions  have  applied  this 
principle  in  actions  upon  promissory  notes 
and  other  contracts  in  writing: — 

England. — Burrough  v.  Moss,  10  B.  &  C. 
558,  21  E.  C.  L.  128. 

Alabama. — Taylor  v.  Strickland, 37  Ala.  642. 

Arkansas. —  LafTerty  v.  Lafferty,  10  Ark. 
268;  Bower  v.  State  Bank,  5  Ark.  234. 

Illinois. — Pinckard  v.  Milmine,  76  111.  453; 
Board  of  Education  v.  Greenebaum,  39  111.  609. 

Indiana. —  Leaphardt  v.  Sloan,  5  Blackf. 
(Ind.)  278;  Patterson  v.  Graves,  5  Blackf. 
(Ind.)  593. 

Maine. — Templeton  v.  Cram,  5  Me.  417. 

Matsaekusetts. — Med  way  Cotton  Manufac- 
tory v.  Adams,  10  Mass.  360;  Charitable  As- 
soc. v.  Baldwin,  1  Met.  (Mass.)  365;  Lowell 
r.  Morse,  1  Met  (Mass.)  473;  Shawmut  Sugar 
Refining  Co.  v.  Hampden  Mut.  Ins.  Co.,  12 
Gray  (Mass.) 540;  Bryant  v.Eastman,  7  Cush. 
(Mass.)  111;  Commercial  Hank  v.  French,  21 
Pick.  (Mass.)  486,  32  Am.  Dec.  280. 

I,  Parol  Evidence  to  Show  Mistake  is  admis- 
sible, where  it  Is  alleged  that  the  party  suing 
on  the  bond  was  intended  to  be  the  real  ob- 
liirn- 

England.— Williams  v.  Bryant,  g  M.  &  W. 
447;  Pinch  t>.  Cock. n,  2  C.  M.  '&  R.  196; 
Willis  v.  Barrett,  2  Stark.  29,  3  K.  C.  L.  303. 

Arkansas — Nicholay  v.  Kay,  6  Ark.  59,  42 
Am.  Dec.  680;  Jester  t.  Hopper,  13  Ark.  43; 
LafTerty  v.  Lafferty,  10  Ark.  268. 

Connecticut. — Sterry  v.  Robinson,  1  Day 
(Conn  )  1 1, 


Pennsylvania. — Berks,  etc.,  Turnpike  Road 
v.  Myers,  6  S.  &  R.  (Pa.)  17,  9  Am.  Dec.  406. 

West  Virginia. — Ambach  v.  Armstrong,  29 
W.  Va.  744. 

Contra. — La  Grange  v.  Chapman,  11  Mich. 
499.  Compare  also  Leach  v.  Flemming,  85  N. 
Car.  450. 

2.  Reformation  In  Equity  Not  a  Prerequisite. — 

It  has  been  held  that  until  a  bond,  in  which 
there  was  a  mistake  in  the  obligee,  had  been 
reformed  in  equity,  no  action  could  be  main- 
tained thereon  at  law.  Gayle  v.  Hudson,  10 
Ala.  116. 

But  this  case  has  been  expressly  overruled, 
and  the  contrary  may  now  be  taken  to  be 
firmly  established.  Taylor  v.  Strickland,  37 
Ala.  642;  Wood  v.  Coman,  56  Ala.  283; 
Nicholay  v.  Kay,  6  Ark.  59,  42  Am.  Dec.  680. 
And  see  cases  supra,  this  subtitle.  See  the 
titles  Equity;  Reformation  of  Instru- 
ments. 

3.  Equity  Has  Jurisdiction  to  Reform  where 
there  is  a  mistake  in  the  name  of  the  obligee, 
as  in  the  case  of  mistakes  in  other  written  con- 
tracts, the  remedy  at  law  being  inadequate. 
Montville  v.  Haughton,  7  Conn.  543;  Wiser 
r.  Blachly,  1  Johns.  Ch.  (N.Y.)  607;  Armistead 
v.  Bozman,  I  Ired.  Eq.  (N.  Car.)  117;  Kin- 
cannon  v.  Carroll,  9  Yerg.  (Tenn.)  11,  30  Am. 
Dec.  391.  See  the  titles  Reformation  of 
Instruments;  Equity. 

4.  See  the  cases  in  the  notes  following. 

6.  Presumption  of  Intention  Rebutted — Official 
Approval. — Where  it  is  provided  that  bonds 
required  by  statute  in  certain  cases  shall  be- 
come operative,  only  upon  approval  by  certain 
designated  officials,  and  a  bond,  naming  an 
obligee  different  from  thai  designated  by  stat- 
ute, is  regularly  approved,  the  presumption 
that  the  statutory  obligee  was  intended  cannot 
apply.  Bay  County  v.  Brock,  44  Mich.  48, 
where  the  court,  by  Cooley,  J.,  said  :  "The  tak- 
ing of  the  bond  is  by  the  board  of  supervisors, 
and  the  approval  of  the  form  and  security  is 
confided  wholly  to  thai  body.  If  they  decide 
to  take  one,  the  form  of  which  is  not  what  it 
should  he,  and  it  is  invalid  in  consequence, 
there  is  and  can  be  no  redress  whatever  for 
those  who  may  be  injured.  The  duties  of 
the  board  are  quasi  judicial,  and  no  action  can 
be  predicated  upon  nn  erroneous  perform 
nncc.  But  the  very  fact  that  they  are  pro- 
tected in  acting  upon  their  judgment,  Is  a 
renson  why  the  public  also  should  be  protected 

by  their  judgment." 
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does  not  invalidate  the  bond,  if  the  statutory  provision  is  held  to  be  directory 
merely  ;  the  obligee  in  such  case  is  vested  with  the  remedial  rights  resulting 
from  a  breach  of  the  bond  in  trust  for  the  benefit  of  persons  who  are  actually 
damnified.1 


Sec  I.. i  Grange  :\  Chapman,  11  Mich.  499, 
in  which  it  was  held  that  a  bond  given  by  a 
township  treasurer  to  "  the  people  of  the 
state  of  Michigan  "  instead  of  a  township 
as  provided  by  statute,  could  not  be  sued  on 
the  name  of  the  township. 

1.  Nominal  Obligee,  Trustee  for  Person  Actu- 
ally Damnified. — "In  such  case,  the  obligor 
voluntarily  agrees  to  make  the  obligor  named 
a  trustee  for  the  persons  interested  in  the  due 
performance  of  the  condition."  I  Dillon  Mu- 
nicipal Corp.  (4th  ed.),  §  216. 

Alabama. — Sewall  v.  Franklin,  2  Port. (Ala.) 

Arkansas. — State  v.  Wood,  51  Ark.  206. 
California—  Hubert  v.  Mendheim,  64  Cal. 
213. 

Kentucky. — Justices  v.  Smith,  2  J.  J.  Marsh. 
(Ky.)  472. 

Massachusetts. — Sweetser  v.  Hay,  2  Gray 
(Mass.)  49;  Thomas  v.  White,  12  Mass.  369. 

Michigan. — Bay  County  v.  Brock,  44  Mich. 
45- 

Neiu  Hampshire. — Horn  v.  Whittier,  6  N. 
H.  88. 

North  Carolina. — Vanhook  v.  Barnett,  4 
Dev.  L.  (N.  Car.)  268;  State  v.  McAlpin,  4 
Ired.  L.  (N.  Car.)  140. 

Tennessee.  —  Galbraith  v.  State,  10  Lea 
(Tenn.)  568;  Governor  v.  Allen,  8  Humph. 
(Tenn.)  176. 

Virginia. — Hooe  v.  Tebbs,  1  Munf.  (Va.) 
501. 

Washington. — Ihrig  v.  Scott,  5  Wash.  584; 
Wadsworth  v.  School  Dist.No.  1,7  Wash.  485. 

Sheriff's  Bond. —  Where  a  sheriff's  bond  was 
taken  in  the  name  of  a  county  by  an  official 
board,  whose  duty  it  was  to  approve  such 
bonds,  instead  of  in  the  name  of  the  people  of 
the  state  as  required  by  statute,  it  was  held 
that  an  action  thereon  could  be  maintained  by 
the  county  for  the  use  of  persons  who  were 
damnified  by  a  breach  thereof;  the  Supreme 
Court  of  Wisconsin,  by  Cooley,  J.,  saying: 
"  No  one  questions  that  the  bond  taken  is 
equally  proper,  equally  convenient,  and  equal- 
ly effectual,  provided  the  law  will  admit  of 
its  being  taken,  and  I  doubt  if  any  good  rea- 
son can  be  assigned  for  requiring  the  bond 
to  be  taken  to  the  people  rather  than  to  the 
county,  as  the  supervisors  decided  to  take  it. 
And  my  opinion  is,  that  .while  the  statute 
ought  to  have  been  obeyed  literally,  yet  that 
in  so  far  as  it  names  the  nominal  obligee  in  the 
bond,  it  is  to  be  regarded  as  a  directory  pro- 
vision merely.  The  obligee  is  not  named  be- 
cause of  any  interest  in  the  condition,  but 
merely  that  there  may  be  a  promisee  and  a 
party  in  whose  name  to  bring  suit ;  nothing  of 
importance  depends  upon  its  being  the  state 
rather  than  the  county,  the  condition  is  the 
important  requirement,  and  the  naming  of  an 
obligee  is  the  merest  formality  possible,  so 
that  if  the  instrument  omitted  to  name  one,  as 
the  statute  evidently  contemplates  shall  be 


done  in  the  case  of  a  constable  (Comp.  L.,  § 
723),  the  substance  of  the  undertaking  would 
still  remain.  The  approval  of  the  supervisors 
in  the  case  of  a  sheriff's  bond,  in  which  all 
the  substantial  requirements  appear,  seems  to 
me  conclusive,  and  I  do  not  think  we  are  at 
liberty  to  treat  it  as  void  to  the  prejudice  of 
those  who  have  relied  upon  it.  The  sheriff 
and  his  sureties  have  endeavored  to  give  the 
proper  statutory  bond ;  the  supervisors,  to 
whom  the  law  has  confided  the  duty,  have 
given  it  the  statutory  approval  as  proper  and 
sufficient;  the  public  have  relied,  and  indeed 
were  compelled  to  rely,  upon  it;  and  we  are 
not  disposed  now  to  hold  that  a  mere  error  in 
matter  of  form  shall  disappoint  the  reliance 
and  nullify  as  well  the  attempt  of  the  parties 
to  bind  themselves  as  that  of  the  proper  offi- 
cial board  to  approve  it."  (Graves,  J.,  dis- 
sented.) Bay  County  v.  Brock,  44  Mich.  45, 
cited  -with  approval  in  State  t'.  Wood,  51  Ark. 
206.    See  the  title  Official  Bonds. 

Bond  of  Contractor  on  Public  Works. — A  bond 
given  by  a  contractor  for  the  erection  of  a 
schoolhouse,  made  payable  to  the  board  of 
school  directors  instead  of  to  the  state  as  re- 
quired by  statute,  the  object  of  which  accord- 
ing to  its  terms  was  to  secure  laborers  and 
material  men,  was  held  valid  for  that  purpose. 
Ihrig  v.  Scott,  5  Wash.  584;  Wadsworth  v. 
School  Dist.  No.  1,  7  Wash.  485.  Compare 
Sears  v.  Williams,  9  Wash.  428. 

Trustee's  Bond. — Where  a  county  trustee  and 
receiver  of  school  funds  gave  a  bond  to  the 
governor  instead  of  to  the  superintendent  of 
schools  as  the  law  directed,  conditioned  to  "re- 
ceive, keep,  and  pay  over  as  the  law  directs, 
the  school  fund,"  it  was  held  that  an  action 
thereon  might  be  maintained  in  the  name  ol 
the  governor  for  the  benefit  of  those  interested. 
Governor  v.  Allen,  8  Humph.  (Tenn.)  176. 

Administrator's  Bond. —  The  principle  statecf 
in  the  text  has  been  applied  to  the  bond  o^ 
office  of  an  administrator,  which,  though 
given  to  the  county  justices  when  the  statute 
required  it  to  be  given  to  the  governor,  was 
held  to  be  a  valid  common-law  bond,  and 
available  as  such  to  any  person  in  whose  favor 
a  cause  of  action  against  the  administrator 
might  arise.  Vanhook  v.  Barnett,  4  Dev.  L. 
(N.  Car.)  268. 

A  Deputy  Sheriff 's  Bond,  In  California,  given 
to  the  sheriff,  instead  of  to  the  state  as  required 
by  statute  in  case  of  all  official  bonds,  was 
held  nevertheless  an  official  bond,  actionable 
upon  breach  of  condition  by  the  state  or  by 
any  person  interested.  Hubert  v.  Mendheim, 
64  Cal.  213. 

Compare  Galbraith  v.  State,  10  Lea  (Tenn.) 
568. 

In  Alabama,  when  a  bond  is  made  payable  to 
the  wrong  obligee  and  the  officer  has  acted 
under  it,  the  "  person  aggrieved  "  has,  by 
statute,  all  the  remedies  which  he  might  have 
maintained  on  a  regular  statutory  bond.  Rev. 
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Mandatory  Provisions — Act  Unlawful  without  Bond. — In  case  the  giving  of  a  bond  in 
a  prescribed  form,  which  points  out  with  particularity  the  obligee,  is  required, 
by  law,  as  a  prerequisite  to  the  validity  of  some  other  act,  which  would  other- 
wise be  unlawful,  an  omission  of  the  statutory  obligee  is  a  fatal  defect.1 

Where  Judicial  Proceedings  Invalid  without  Bond. — Where  the  validity  of  a  judicial 
proceeding  depends  upon  the  previous  filing  of  a  bond,  payable  to  a  desig- 
nated party,  an  omission  or  material  mistake  in  the  identity  of  such  obligee 
is  ground  for  dismissing  such  proceedings  with  costs.2 

No  Statutory  Designation — Whoever  shall  be  Damnified. — In  case  a  bond  is  required 
by  statute  and  it  is  not  pointed  out  who  shall  be  obligee,  a  designation  in 
general  terms  of  whomever  shall  be  damnified  by  a  breach  of  the  condition 
named,  has  been  held  sufficient.3  A  fortiori,  should  a  bond  be  held  valid 
which  names  an  obligee  in  compliance  with  the  apparent  intention  of  a  statute, 
requiring  a  bond  but  making  no  specific  designation.4  Hence,  where  no 
designation  or  a  mistaken  one  is  made  by  a  statute  requiring  a  bond,  to  follow 
the  statute  requirements  has  been  held  sufficient,  if  the  real  intention  can  be 
ascertained.5 


Code  Ala.  (1876),  171,  181 ;  Sprowl  v.  Law- 
rence, 33  Ala.  674;  Lewis  v.  Lee  County,  66 
Ala.  480. 

In  Kansas,  bonds  for  the  protection  of  la- 
borers and  mechanics  on  railroads,  while  made 
payable  to  the  railroad  company,  are  for  the 
use  and  benefit  of  such  laborers  and  mechanics 
and  may  be  sued  on  by  them  as  "  persons  ex- 
pressly authorized  by  statute."  Atchison, 
etc.,  R.  Co.  v.  Cuthbert,  14  Kan.  212. 

For  Further  Discussion  of  the  subject  of 
bonds  of  public  officers,  see  the  title  Official 
Bonds. 

1.  Mandatory  Provisions — Statutory  Obligee  a 
Prerequisite. — Adkins  v.  Allen,  1  Stew.  (Ala.) 
130;  Sewall  v.  Franklin,  2  .Port.  (Ala.)  493; 
Purple  v.  Purple,  5  Pick.  (Mass.)  226;  Bay 
County  v.  Brock,  44  Mich.  47. 

A  Replevin  Bond  made  payable  to  the  officer 
who  served  the  writ  of  replevin,  instead  of  to 
the  defendant  as  required  by  statute,  was  held 
to  be  wholly  void,  because  a  bond  in  the  form 
prescribed  was  a  condition  precedent  to  a  law- 
ful replevin,  and  to  hold  the  bond  valid  as  a 
common-law  bond  would  be  in  effect  to  aid 
and  abet  a  trespass.  Purple  v.  Purple,  5  Pick. 
(Mass.)  226. 

In  Adkins  v.  Allen,  1  Stew.  (Ala.)  130,  it 
was  held  that  the  sheriff,  serving  a  writ  of  at- 
tachment, was  the  proper  obligee  in  a  replevin 
bond,  the  statute  being  silent  as  to  the  person 
to  whom  the  bond  should  be  made  payable. 

2.  Validity  of  Judicial  Proceedings  Depending 
upon  Particular  Obligee  — I  lanlv  v.  Campbell, 
4  Ark.  562. 

Appeal  Bond — Where  the  validity  of  an  ap- 
peal depended  upon  the  filing  of  a  bond  in 
Which  the  appellee  sliould  be  designated  as 
Obligee,  a  mistake  in  the  name  of  such  party 
("Thomas  I'..  Han  "  instead  of  Thomas  B. 
Ilanlv)was  held  to  \«-  ground  for  avoidance 
of  the  bond  and  d ism i  a  I  of  1  he  appeal  I  la  nl  v 
r.  Campbell,  4  Ark.  562.  See  the  title  Ap- 
peal Bonds,  i  Encyc.  of  Pleading  and 

l'i'  v  TICK  </>V 
3    Designating  Whomever  shall  bo  Damnified  — 

In  an  act  Incorporating  a  village  the  office  of 
constable  was  created,  anil  it  was  required 
that,  before  entering  upon  the  duties  of  his 
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office,  he  should  "  give  such  security  for  the 
faithful  performance  of  the  trust  reposed  in 
[him]  as  the  major  part  of  the  trustees  of  the 
village,  for  the  time  being,  shall  deem  suffi- 
cient ;"  and  a  bond  was  executed  and  approved 
conditioned  to  pay  "  to  each  and  every  per- 
son such  sum  or  sums  of  money  as  the  said 
constable  shall  become  liable  for  on  account 
of  any  execution  which  shall  be  delivered  to 
such  constable  for  collection."  Upon  breach 
of  this  condition  it  was  held  that  the  persons 
thereby  damnified  were  sufficiently  designated 
and  could  maintain  an  action  as  obligees. 
Fellows  v.  Gilman,  4  Wend.  (N.  Y.)  414. 

4.  Apparent  Intention  of  the  Statute. — Adkins 
v.  Allen,  1  Stew.  (Ala.)  130;  Whitsett  v. 
Womack,  8  Ala.  466;  Johnstons  v.  Meri- 
wether, 3  Call  (Va.)  523;  Ihrig  v.  Scott,  5 
Wash.  584. 

Where  a  statute  required  railroad  com- 
panies to  take  from  contractors  good  and  suf- 
ficient bonds  conditioned  that  such  persons 
shall  pay  all  laborers,  material  men,  mechan- 
ics, etc.,  all  just  debts  incurred  in  carrying  on 
construction  work,  it  was  held  that  a  bond  for 
such  purpose  in  which  the  railroad  company 
was  named  as  obligee,  for  the  protection  of 
such  persons,  was  proper.  Atchison,  etc.,  R. 
Co.  v.  Cuthbert,  14  Kan.  212. 

Judicial  Order.  —  In  Maryland  it  is  the  prac- 
tice of  courts  of  equity  to  direct,  in  some  cases, 
bonds  to  be  taken  in  the  name  of  the  state,  as 
obligee,  which  may  be  sued  upon,  by  any  per- 
son interested,  as  public  bonds;  and  also 
where  statutes  require  bonds  to  be  executed, 
but  contain  no  specific  provision  for  making 
them  to  the  state,  or  give  to  the  partv,  in  lan- 
guage, the  right  to  sue.  State  Norwood, 
12  Md.  177;  Kierstcd  v.  State,  1  Gill  &  J. 
(Md.)  248;  M'Mechen  v.  Baltimore,  2  liar. 
&  J.  (Md.)  41  ;  Ing  :•.  State,  K  Md.  287;  State 
v.  Dorse  y,  3  Gill  &  J.  (Md.)  75. 

To  a  similar  effect  in  7'rxas,  see  Eichoff  r. 
Tidball,  6t  Tex.  421. 

B  Mistake  or  Omission  In  Statute,  Followod  by 
Bond — A  bond  made  pavable  to  the  "  mayor, 
aldermen,  and  commonalty,"  according  to  a 
statute  requiring  it,  was  held  valid  although 
the  true  corporate  name  was  "  the  mayor  and 
7  Volume  IV. 


The  Obligee. 


BONDS. 


Change  of  Obligee. 


3.  Change  of  Obligee — a.  By  Assignment.— At  Common  Law  the  obligee  of  a 
bond,  that  is  a  conditional  bond,  cannot  be  changed  by  assignment  of  the 
instrument,  and  such  assignee  cannot  therefore  be  recognized  to  maintain  an 
action  at  law.1 

In  Equity,  however,  and  under  the  Reformed  Procedure,  such  assignments  are  recog- 
nized,2 when  made  in  good  faith  and  for  a  sufficient  consideration,3  unless  it 


commonalty."  Fowle  v.  Alexandria,  3  Pet. 
(U.  S.)  398. 

County  Treasurer's  Bond. — Where  in  the 
bond  of  a  county  treasurer,  he  and  his  sure- 
ties bound  themselves  that  he  would  truly  ac- 
count for  and  pay  over  all  moneys  which  came 
into  his  hands  by  virtue  of  his  office,  in  com- 
pliance with  a  statute  requiring  such  bond, 
but  no  obligee  was  named,  it  was  held  to  be  a 
valid  bond;  and  further,  that  it  would  be 
valid  as  a  common-law  bond,  irrespective  of 
the  statute.  State  v.  Wood,  51  Ark.  205,  cit- 
ing Bay  County  v.  Brock,  44  Mich.  49. 

Conditional  Bond  Not  Assignable  at  Common 
Law. — 2  Blackstone's  Com.  291,  note  6;  Hurl- 
stone  on  Bonds  123;  Hoke  v.  Carter,  12  Ired. 
L.  (N.  Car.)  324;  Sutton  v.  Owen,  65  N.  Car. 
123;  Knight  v.  Wilmington,  etc.,  R.  Co.,  1 
Jones  L.  (N.  Car.)  357;  Jones  v.  Wiley,  4 
Humph.  (Tenn.)  146;  Hibbits  v.  Canada,  10 
Yerg.  (Tenn.)  465.  See  the  title  Assign- 
ments, vol.  2,  p.  1041. 

1.  Condition  to  Pay  Amount  of  Obligation. — An 
instrument,  in  form  a  bond,  in  which  the  con- 
dition is  merely  to  pay  the  amount  of  the 
obligation,  is  not  a  conditional  bond  but  a 
single  or  simple  bill,  which  in  New  Tork  is 
negotiable  by  delivery  under  an  assignment 
in  blank.  Blake  v.  Livingston  County,  61 
Barb.  (N.  Y.)  149. 

To  the  same  effect  see  Brittin  v.  Mitchell,  4 
Ark.  92;  Sutton  v.  Owen,  65  N.  Car.  123. 

Condition  to  Pay  Money  and  Do  Something 
Else,  for  example,  to  clothe  a  slave,  prevents 
negotiability,  which  would  be  an  incident  if 
the  bond  were  to  pay  money  merely.  Sutton 
v.  Owen,  65  N.  Car.  123;  Knight  v.  Wilming- 
ton, etc.,  R.  Co.,  1  Jones  L.  (N.  Car.)  357. 

2.  Assignment  Recognized  in  Equity  and  under 
Eeformed  Procedure — Iowa. — Jordan  v.  Kava- 
naugh,  63  Iowa  152. 

New  Tork. — Merrill  v.  Green,  66  Barb. 
(N.  Y.)  582,  55  N.  Y.  270;  Muir  v.  Schenck, 
3  Hill  (N.  Y.)  228,  38  Am.  Dec.  633;  Bush  v. 
Lathrop,  22  N.  Y.  535. 

North  Carolina. — Sutton  v.  Owen,  65  N. 
Car.  123. 

Pennsylvania. — Beckley  v.  Eckert,  3  Pa. 
St.  292;  Davis  v.  Barr,  9  S.  &  R.  (Pa.)  141. 

The  Assignment  of  a  Debt  for  Which  a  Bond  Is 
Security  vests  in  the  assignee  the  ownership 
of  the  bond,  without  formal  assignment  of  it. 
It  was  so  held  where  a  mortgagee,  having 
taken  a  bond  from  the  mortgagor  conditioned 
to  rebuild  a  house  destroyed  by  fire  on  the 
mortgaged  premises,  assigned  the  mortgage 
but  not  the  bond.  Longfellow  v.  McGregor, 
56  Minn.  312,  61  Minn.  494. 

To  the  same  effect  see  Sepp  v.  McCann, 
47  Minn.  364. 

But  where  an  agent  with  authority  to  lend 
money  sent  to  his  principal  a  note  by  an  irre- 


sponsible maker  to  himself  as  trustee,  but 
without  indorsement,  which  note  was  secured 
by  bonds,  it  was  held  that  the  principal  was 
not  a  legal  bona  fide  holder  of  either  the  note 
or  bonds.  Thomson-Houston  Electric  Co.  v. 
Capitol  Electric  Co.,  56  Fed.  Rep.  849. 

A  Covenant  of  Guaranty  of  a  Bond  does  not 
pass  by  an  assignment  of  the  bond,  such  cove- 
nant being  no  part  of  the  bond.  Beckley  v. 
Eckert,  3  Pa.  St.  292;  McDoal  v.  Yeomans,  8 
Watts  (Pa.)  362. 

Reformation  after  Assignment  by  a  court  of 
equity  is  not  justifiable  unless  it  is  proved,  in 
addition  to  the  existence  of  an  error,  that  the 
assignee  had  notice  of  the  error  at  the  time  of 
the  assignment.  Foster  v.  Kingsley,  67  Me. 
152. 

3.  Mere  Delivery  does  Not  Constitute  an  As- 
signment.— Where  the  obligee  delivered  a  bond 
to  her  son  to  deliver  to  a  lawyer  for  collection, 
and  he  sold  it  without  an  assignment  from  the 
obligee,  it  was  held  that  the  purchaser  had  no 
interest  upon  which  he  could  maintain  an 
action.    McMinn  v.  Freeman,  68  N.  Car.  341. 

Delivery  with  Intention  to  Pass  Title,  pursuant 
to  an  action  of  sale,  but  without  indorsement, 
while  not  sufficient  to  pass  the  legal  title  to  the 
purchaser,  constitutes  him  an  agent  to  receive 
the  money,  which,  upon  suit  on  the  bond  in 
the  name  of  the  original  obligee,  he  is  entitled 
to  receive,  and  if  paid  to  the  vendor  by  the 
sheriff,  such  purchaser  may  maintain  an  actios 
of  law  for  its  recovery.  Hoke  v.  Carter,  12 
Ired.  L.  (N.  Car.)  324. 

A  Donatio  Mortis  Causa  of  a  bond  to  a  third 
person,  to  the  donor  as  obligee,  will  be  suf- 
ficient, without  a  formal  assignment,  to  vest  ia 
the  donee  a  beneficial  interest  in  the  bond. 
Snellgrove  v.  Baily,  3  Atk.  214;  Duffield  v. 
Elwes,  1  Bligh  N.  S.  497;  Ward  v.  Turner,  2 
Ves.  431. 

The  Rights  of  an  Assignee  extend  no  farther 
than  the  rights  of  the  assignor;  that  is,  such 
bond  being  assignable  but  not  negotiable,  the 
assignee  takes  it  subject  to  all  the  equities  ex- 
isting in  favor  of  the  obligor.  Davies  ».  Aus- 
ten, 1  Ves.  Jr.  247;  Merrill  v.  Green,  66  Barb. 
(N.  Y.)  582,  55  N.  Y.  270;  Bush  v.  Lathrop, 
22  N.  Y.  535  ;  Covell  v.  Tradesmen's  Bank,  1 
Paige  (N.  Y.)  131;  Muir  v.  Schenck,  3  Hill 
(N.  Y.)  228,  38  Am.  Dec.  633;  Brown  v. 
Brown,  18  Conn.  415,  46  Am.  Dec.  328;  War- 
ing v.  Edmonds,  11  Md.  424;  Hackney  v. 
Vrooman,  62  Barb.  (N.  Y.)  650;  Lee  w.  Boak, 
11  Gratt.  (Va.)  182. 

Rights  of  Beneficiaries. — Where  an  assignee 
takes  a  bond  from  a  trustee,  on  its  face  pay- 
able for  the  benefit  of  a  cestui  que  trust,  he 
does  so  with  -prima  facie  notice  that  it  is  the 
property  of  the  beneficiary  and  subject  to  his 
equities  ;  and,  where  taken  at  an  oppressive  dis- 
count, and  for  the  personal  debt  of  the  trustee, 
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appears  that  the  nature  of  the  obligation  was  personal,  the  parties  having 
substantially  contracted  that  no  assignment  or  change  should  be  made.1 

b.  By  Death  or  Insolvency — Bepresentation. — A  change  must  necessarily 
take  place  upon  the  death  or  insolvency  of  the  designated  obligee.  In  the  event 
of  death  his  rights,  under  the  bond  inure  to  his  personal  representative,  i.  e., 
his  administrator,2  and  in  case  of  insolvency,  to  his  assignee  or  receiver.3 

Individual  Designation  in  Case  of  Official  Rights. —  But  if  the  rights  accruing  under 
the  bond  arose  by  virtue  of  an  official  position,  they  will,  notwithstanding  an 
individual  designation,  inure  to  his  successor  in  office  in  the  event  of  death, 
and  in  case  of  insolvency  will  not  be  changed  until  the  termination  of  title  to 
the  office.4 

Death  or  Insolvency  of  Beneficiary. — Upon  the  death  or  insolvency  of  one  who  is 
beneficially  interested  as  substantial  obligee,  the  administrator  or  assignee  of 
such  person  succeeds  to  the  same  rights,  as  against  the  nominal  obligee,  that 
the  beneficiary  possessed.5 

Upon  a  Dissolution  of  a  Partnership  Obligee  the  liabilities  of  the  obligor  must  be 


this  is  almost  conclusive.  Exum  v.  Bowden, 
4  Ired.  Eq.  (N.  Car.)  281. 

1.  Intention  of  Parties — A  Bond  to  Secure  Ad- 
vances is  not  assignable,  unless  made  so  by  its 
terms,  so  as  to  be  security  for  advances  made 
by  one  other  than  the  designated  obligee. 
And  this  is  true  although  the  bond  is  made 
payable  to  "successors  or  assigns;"  these 
terms  being  held  to  apply  to  successors  or  as- 
signs to  the  extent  of  advances  already  made, 
not  to  make  additional  ones.  Bennett  v.  Dra- 
per, 139  N.  Y.  266. 

A  Bond  to  Refrain  from  a  Certain  Business 
within  a  Certain  Limit,  given  by  the  seller  of  an 
interest  in  and  good  will  of  a  business  to  the 
buyers,  is  not  an  undertaking  founded  upon 
the  personality  of  the  buyers,  so  as  to  relieve 
the  obligor  from  liability  upon  a  change  of 
obligees.    Smith  v.  Wainwright,  24  Vt.  97. 

Assignment  by  One  Joint  Obligee,  so  that  his 
assignee  and  the  other  joint  obligee  are  sought 
to  be  made  the  legal  holders  of  the  bond,  can- 
not be  permitted.    Boyd  v.  Holmes,  1  Ind.  480. 

2.  Administrator  the  Obligee  by  Representa- 
tion In  Case  of  Death. — Hosier  v.  Arundel,  3 
B.  &  P.  7;  Lovejoy  v.  Stelle,  18  III.  A  pp.  281; 
Halstead  v.  McChesney,  50  Barb.  (N.  Y.)  34; 
Com.  v.  Royer,  161  Pa.  St.  351. 

3.  Norcross  v.  Hollingsworth,  83  Hun  (N. 
Y.)  127. 

K  Insolvency  of  Sheriff. — A  receiver  of  the 
property  and  effects  of  a  sheriff  cannot  main- 
tain an  action  on  a  bond  given  by  an  under- 
■heriff  to  the  sheriff  conditioned  for  the 
faithful  discharge  of  his  duties  as  under- 
sheriff,  although  pivcn  to  the  sheriff  in  his 
individual  capacity,  and  although  the  receiver 
had  the  title  to  such  property  as  the  sheriff 
possessed  individually  at  the  date  of  appoint- 
ment ;  hut  the  sheriff  has  only  a  right  to 
recover  in  his  official  capacity,  and  hence  this 
right  docs  not  pas*  to  a  personal  representa- 
tive but  Inures  to  the  office.  Norcross  v.  Ilol- 
Hngirworth,      Hun  (N.  Y.)  127. 

6.  Change  of  Beneficial  Interest. — Where  a 
bond  was  executed  by  a  husband  for  the  benefit 
of  his  wife,  naming  a  third  person  as  obligee, 
who  was  understood  to  he  the  mere  custodian 
or  depositary  of  the  bond  which  he  should 


assign  to  the  wife  whenever  she  should  call 
for  it,  upon  the  death  of  the  wife  before  an 
assignment,  and  suit  brought  by  her  adminis- 
trator, it  was  held  that  the  right  to  demand 
the  delivery  or  assignment  of  the  bond  de- 
volved upon  him.  Halstead  v.  McChesney, 
50  Barb.  (N.  Y.)  34. 

Death  of  Beneficiary  pending  Suit. — "  When  a 
suit  is  brought  on  a  private  bond,  etc.,  for  the 
use  of  an  individual,  the  individual  for  whose 
use  it  is  entered  is  not  the  legal  plaintiff ;  the 
use  is  only  entered  for  the  protection  of  his 
equitable  interest,  and  if  he  dies  pending  the 
suit  his  death  is  not  the  subject  of  a  plea,  nor  is 
there,  for  the  purposes  of  the  suit,  any  neces- 
sity for  suggesting  his  death,  but  the  suit  goes 
on,  as  if  he  was  still  living,  or  the  use  had 
never  been  entered.  The  judgment  is  ren- 
dered in  the  name  of  the  nominal,  the  legal, 
plaintiff ;  and  it  is  nothing  to  the  defendant 
who  may  be  entitled  to  the  equitable  interest. 
And  we  can  perceive  no  reason  why,  in  the 
case  of  a  public  bond,  with  the  privilege  se- 
cured to  any  person  interested  to  bring  suit 
upon  it,  there  should  be  any  difference." 
Buchanan,  Ch.  J.,  in  State  v.  Dorsey,  3  Gill 
&  J.  (Md.)  92. 

Bond  Not  Extinguished  by  Obligor  Becoming 
Administrator. — Where  the  administrator  of  a 
person  thus  beneficially  interested  in  a  bond 
is  also  the  obligor,  he  cannot  he  permitted  to 
obtain  a  judgment  extinguishing  the  bond. 
Halstead  v.  McChesney,  50  Barb.  (N.  Y.)  34. 

Upon  this  point  sec  also  suf>r<i,  this  section. 
The  Obligee — (inter at  Characteristics, 

Obligor  Becoming  Committee  of  Obligee. — An 
allottee  in  partition  proceedings  gave  a  bond 
to  secure  payment  of  valuation  money,  and 
thereafter  was  appointed  committee  in  lunacy 
of  one  of  the  persons  entitled  thereto,  and 
gave  a  bond  as  committee  and  filed  an  account 
which  was  confirmed.  Upon  the  death  of  the 
lunatic,  it  was  held  that  his  administrator 
could  not  bring  suit  upon  the  first  bond  given 
as  allottee,  the  money  secured  bj  it  having 
been  duly  adjudged  to  be  in  the  hands  of  the 
Committee,  wherefore  he  must  look  to  the 
second  bond  given  as  committee.  Com.  v. 
Royer,  161  Pa.  St.  351. 
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determined  with  reference  to  the  old  firm,  and  not  to  its  successors.1 

c.  By  Termination  of  Office — succession. — When  a  public  officer  be- 
comes obligee  in  an  official  capacity,  a  change  of  obligees  necessarily  results 
from  the  termination  of  his  title  to  the  office.  His  successor  in  office  suc- 
ceeds also  to  the  position  of  obligee,  whether  the  bond  was  made  payable  to 
the  "  successors  in  office"  or  not:* 

Official  Designation  in  Case  of  Individual  Right. — If,  however,  the  right  of  the 
original  obligee  was  individual,  the  fact  that  his  designation  in  the  bond  was 
official  will  not  constitute  his  successor  obligee,  but,  in  accordance  with  his 
real  interests,  no  change  will  be  effected  by  the  termination  of  his  office;3 
and  in  the  event  of  death,  his  rights  under  the  bond  pass  to  his  repre- 
sentative.4 


1.  Change  In  Partnership  Obligee. —  Where  a 
bond  was  given  by  one  mercantile  firm  to  an- 
other, to  secure  present  indebtedness  and  fu- 
ture advances,  it  was  held  that  in  the  absence 
of  language  in  the  contract  showing  that  the 
parties  intended  that  it  should  survive  changes 
in  the  partnership  obligee,  the  death  of  a  mem- 
ber and  succession  of  another  terminated  the 
contract,  so  that  the  bond  could  not  be  held 
as  security  for  advances  made  by  the  new  firm  ; 
although  the  court  held  that  "loans  or  ad- 
vances made  by  the  old  firm  on  the  faith  of 
the  guaranty  could  doubtless  have  been  as- 
signed to  the  new  firm,  and  such  assignment 
would  carry  with  it  a  right  of  action  on  the 
guaranty."    Bennett  v.  Draper,  139  N.  Y.  266. 

2.  Successor  in  Office  the  Obligee  by  Succes- 
sion.— He  need  not  have  been  named  or  indi- 
cated. 

Florida. — Orlando  v.  Gooding,  34  Fla.  244. 

Massachusetts. — White  v.  Quarles,  14  Mass. 
451 ;  Overseers  of  Poor  v.  Sears,  22  Pick. 
(Mass.)  126;  Cutts  v.  Parsons,  2  Mass.  440. 

Michigan. —  Berrien  County  Treasurer  v. 
Bunbury,  45  Mich.  79. 

New  Hampshire. —  Pickering  v.  Pearson,  6 
N.  H.  559. 

New  Fork. —  Norcross  v.  Hollingsworth, 
83  Hun  (N.  Y.)  127;  Jansen  v.  Ostrander,  1 
Cow.  (N.  Y.)  670. 

North  Carolina.  —  Ferebee  v.  Sanders,  3 
Ired.  L.  (N.  Car.)  360. 

Pennsylvania. — Stocker  v.  Dech,  167  Pa.  St. 
212. 

South  Carolina. — Treasurers  v.  Bates,  2 
Bailey  L.  (S.  Car.)  378. 

Tennessee.  —  Polk  v.  Plummer,  2  Humph. 
(Tenn.)  500,  37  Am.  Dec.  566. 

Official  Capacity  —  Bond  must  have  been  Au- 
thorized by  Statute. —  Unless  the  bond,  which  a 
public  officer  takes  as  obligee  in  an  official  ca- 
pacity, is  authorized  by  statute  to  be  so  taken, 
it  is  not  such  as  can  be  sued  on  by  his  official 
successor,  although  expressly  made  payable  to 
him  and  his  successors.  Thomas  v.  White,  12 
Mass.  367;  Stevens  v.  Hay,  6  Cush.  (Mass.) 
229;  Overseers  of  Poor  v.  Sears, 22  Pick. (Mass.) 
126;  Lord  v.  Lancey,  21  Me.  468;  Ferebee  v. 
Sanders,  3  Ired.  L.  (N.  Car.)  360. 

Hence,  if  the  bond  be  taken  in  an  amount 
different  from  that  prescribed  by  statute,  it  is 
not  one  authorized  by  statute,  and  a  successor 
ic  office  cannot  sue  thereon  as  obligee  or  oth- 
erwise. Governor  v.  Twitty,  1  Dev.  L.  (N. 
Car.)  153;  Stuart  v.  Lee,  3  Call  (Va.)  421. 


The  same  is  true  where  a  bond  is  approved 
by  a  court  having  no  authority,  judicial  ap- 
proval being  a  requisite.  Jones  v.  Wiley,  4 
Humph.  (Tenn. )  146.  Or  taken  in  the  name  of 
an  officer  other  than  the  one  directed  by  stat- 
ute. Calhoun  v.  Lunsford,  4  Port.  ( Ala.)  345  ; 
Justices  v.  Smith,  2  J.  J.  Marsh.  (Ky.)  472; 
Lord  v.  Lancey,  21  Me.  468;  Hibbits  v.  Can- 
ada, 10  Yerg.  (Tenn.)  465 ;  Stuart  v.  Lee,  3 
Call  (Va.)  421. 

Compare  Tyler  v.  Hand,  7  How.  (U.  S.) 
573,  where  the  Supreme  Court  of  the  United 
States  declined  to  sustain  a  demurrer  to  an 
action  on  a  bond  by  President  Tyler  as  suc- 
cessor to  President  Van  Buren,  upon  a  bond 
payable  to  "Martin  Van  Buren,  President  of 
the  United  States,  and  his  successors  in  office," 
for  the  use  of  certain  orphan  Indian  children, 
which  bond  was  not  expressly  authorized  by  law. 
And  Governor  v.  Allen,  8  Humph.  (Tenn.) 
176,  which  held  that  the  governor  of  the  state 
being  a  corporation  sole  could  maintain  an 
action  on  a  bond  given  to  his  predecessor, 
though  not  authorized  by  law.  See  also  Ste- 
vens v.  Hay,  6  Cush.  (Mass.)  229. 

3.  Official  Designation  does  Not  Affect  Personal 
Rights. — Durburow  v.  Niehoff ,  37  111.  App.  403  ; 
Leavitt  v.  Goggin,  11  B.  Mon.(Ky.)229;  White 
v.  Quarles,  14  Mass.  451;  Titus  v.  Fairchild, 
49  N.  Y.  Super.  Ct.  211. 

Unauthorized  Bonds,  upon  the  Termination  of 
Office,  or  before  the  termination  of  the  office, 
are  enforceable,  as  common-law  bonds,  by  the 
officer  in  his  individual  capacity,  if  given  for 
a  sufficient  consideration,  for  the  benefit  of 
whomever  is  beneficially  interested. 

Kentucky. — Justices  v.  Smith,  2  J.  J.  Marsh. 
(Ky.)  472. 

Maine. — Lord  v.  Lancey,  21  Me.  468. 

Massachusetts. — White?'.  Quarles,  14  Mass. 
451;  Sweetser  v.  Hay,  2  Gray  (Mass.)  49; 
Thomas  v.  White,  12  Mass.  367. 

New  Hampshire. — Horn  v.  Whittier,  6  N. 
H.  88. 

North  Carolina. —  Governor  v.  Twitty,  1 
Dev.  L.  (N.  Car.)  153. 

Tennessee. — Governor  v.  Allen,  S  Humph. 
(Tenn.)  176. 

4.  Unauthorized  Bonds,  upon  the  Death  of  the 
Official  Obligee,  although  not  actionable  by  his 
successors  in  office,  as  in  the  case  of  valid 
statutory  bonds  to  officials,  are  good  as  com- 
mon-law bonds,  upon  which  suit  may  be 
maintained  by  the  personal  representative  of 
the  officer.  Calhoun  v.  Lunsford,  4  Port.  (Ala.) 
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in  Case  No  Successor  Exists,  the  proper  obligee  is  the  party  for  whose  benefit  the 
bond  was  taken.1 

4.  Beneficial  Obligees — a.  In  General. — In  bonds  taken  to  the  use  of  par- 
ticular beneficiaries,  or  of  particular  classes  of  beneficiaries,  for  their  protec- 
tion from  loss  or  injury,  such  beneficiaries,  upon  breach  of  condition,  are 
entitled  to  maintain  an  action  on  the  bond,  in  the  name  of  the  nominal 
obligee,  to  the  extent  of  the  loss  or  injury  they  have  suffered  by  reason  of  the 
breach.2 


345;  Ferebee  v.  Sanders,  3  Ired.  L.  (N.  Car.) 
360;  Hibbits  v.  Canada,  10  Yerg.  (Tenn.) 
4/15;  Jones  v.  Wiley,  4  Humph.  (Tenn.)  146. 

Death  of  Assignee  in  Bankruptcy. — An  as- 
signee in  bankruptcy,  who  was  obligee  as  such 
assignee  in  an  appeal  bond,  died,  and  an  ac- 
tion was  brought  on  the  bond  by  his  succes- 
sor ;  but  it  appearing  that  neither  the  judgment 
nor  the  amount  of  it,  had  it  been  collected, 
belonged  to  the  estate  of  the  bankrupt  and 
it  could  not  be  regarded  as  assets,  and  that 
therefore  if  the  original  obligee  had  brought 
an  action  on  the  bond  in  his  lifetime  the  law 
would  have  required  him  to  bring  it  in  his 
own  right,  and  not  in  his  representative  char- 
acter as  assignee  in  bankruptcy,  the  action 
was  dismissed,  the  court  holding  that  the  only 
proper  party  to  bring  an  action  was  the  ad- 
ministrator of  the  deceased  obligee's  personal 
estate.    Lovejoy  v.  Stelle,  18  111.  App.  281. 

1.  Failure  of  Succession — Parties  Beneficially 
Interested,  Proper  Obligees. — Daniels  v.  Moses, 
12  S.  Car.  130. 

Where  a  bond  was  taken  in  the  name  of  a 
former  commissioner  in  equity  for  the  benefit 
of  certain  parties  to  a  suit  in  partition,  and  the 
office  was  abolished  and  the  official  effects 
turned  over  to  the  clerk  of  the  Circuit  Court,  it 
was  held  that  such  clerk  could  maintain  an 
action  without  joining  the  parties  for  whose 
benefit  the  action  was  prosecuted.  Daniels  v. 
Moses,  12  S.  Car.  130. 

2.  Indemnity  Bond  to  Nominal  Obligee. — In 
Kentucky,  an  indemnity  bond,  given  in  a  suit 
by  the  plaintiff  to  the  defendant,  under  Civil 
Code,  ()  874,  was  held  to  inure  to  the  benefit  of 
one  who  was  afterwards  made  a  defendant  on 
his  own  motion,  though  not  mentioned  in  the 
bond,  nor  known  in  the  suit  at  the  time  of  its 
execution.  McGlasson  v.  Bradford,  7  Bush 
(Ky.)  250. 

In  Iowa,  a  bond  given  by  a  contractor  for 
the  erection  of  a  schoolhouse,  conditioned 
that  the  contractor  "  shall  pay  all  claims  for 
material,  labor,  etc.,  used  in  the  construction 
of  «aid  building,"  was  held  to  inure  to  persons 
hiring  such  claims,  notwithstanding  the 
statute  requiring  such  bonds  in  certain  cases 
(Code,  $  2552)  did  not  apply  to  schoolhouses. 
Baker  v.  Bryan,  64  Iowa  561. 

To  the  same  etTeet,  where  the  bond  was  be- 
tween private  parties, see  Jordan  T'.  Kavanaugh, 
63  Iowa  isv  ;  Huntington  v. Fisher,  27  Iowa  276. 

In  Kansas,  an  indemnity  bond  given  under 
Laws  of  1K72,  p.  2(tH,  by  railroad  contractors, 
to  n  railroad  company,  conditioned  for  the 
payment  of  laborers,  mechanics,  and  material 
men,  inures  to  such  persons  to  the  extent  of 
their  claims.  Atchison,  etc.,  R.  Co.  v.  Cuth- 
bert,  14  Kan.  212. 


In  Minnesota,  under  Spec.  Laws,  c.  360,  a 
contractor's  bond,  in  the  name  of  the  city,  for 
the  protection  of  all  persons  furnishing  work 
or  materials,  inures  to  the  benefit  of  a  sub- 
contractor. Sepp  v.  McCann,  47  Minn.  364; 
St.  Paul  z' .  Butler,  30  Minn.  459. 

But  it  is  also  held  that  a  county,  in  the  ab- 
sence of  express  legislative  authority,  has  no 
power  to  take  a  bond  for  the  security  or  bene- 
fit of  third  persons;  such  a  bond  being  void, 
though  voluntary.  Breen  v.  Kelly,  45  Minn. 
352,  disapproved  in  Sample  v.  Hale,  34  Neb. 
220. 

In  Nebraska,  a  bond  of  a  contractor  on  pub- 
lic works  given  to  a  county  and  conditioned 
"  to  pay  off  and  settle  in  full  with  the  parties 
entitled  thereto,  all  accounts  and  claims  that 
may  become  due  by  reason  of  laborers'  and 
mechanics'  wages,  or  for  materials  furnished 
or  services  rendered,"  was  held  to  be  actionable 
by  any  such  persons  who  were  injured  by  a 
breach  of  the  condition,  although  such  bond 
was  not  required  nor  any  such  right  of  action 
given  by  statute.  Sample  v.  Hale,  34  Neb. 
220;  Lyman  v.  Lincoln,  38  Neb.  794,  disap- 
proved in  Sears  v.  Williams,  9  Wash.  428. 

In  Washington  it  was  held  that  a  bond 
given  under  section  2415,  Gen.  Stat.,  by  a  con- 
tractor on  public  improvements,  for  the  benefit 
of  laborers  and  material  men,  inures  to  such 
beneficiaries,  although  a  nominal  obligee  is 
named  therein  different  from  that  provided 
for  in  the  statute.  Ihrig  v.  Scott,  5  Wash. 
584;  Wadsworth  v.  School  Dist.  No.  I,  7 
Wash.  485. 

But  where  a  bond  with  the  same  condition 
was  given  by  one  contracting  for  the  making 
of  certain  public  improvements,  for  which 
such  a  bond  was  not  by  law  required,  although 
it  was  held  to  be  voluntary  and  good  as  a 
common-law  bond,  the  sureties  thereon  were 
allowed  to  escape  liability  in  a  suit  by  material 
men.  Sears  v.  Williams,  9  Wash.  428.  Dun- 
bar, C.  J.|  dissenting. 

Bonds  Required  In  Judicial  Proceedings,  given 
for  the  purpose  of  protecting  the  parties  to  a 
suit  from  loss,  inure  to  the  benefit  of  such 
of  the  parties  as  may  sustain  loss,  whether 
named  or  not.  Floyd  v.  Gilkev,  29  Mo.  App. 
211;  McGlasson  v.  Bradford, 7  Bush  (Ky.)  250. 

An  Appeal  Bond  In  the  Name  of  the  State,  which 
in  Maryland  is  sometimes  required  bv  courts 
of  equity  for  tlx-  protection  of  all  parties  in- 
terested, may  be  sued  on  in  the  name  of  the 
state  by  one  who  has  sustained  the  loss  by 
reason  of  the  appeal.  Ing  v.  State,  8  Md.  287; 
State  v.  Norwood,  i .?  Md.  177. 

Directors,  Nominal  OblUces — When  a  bond 
is  made  to  the  "  directors"  of  a  corporation, 
suit  may  be  brought  upon  it  by  the  corporation 
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b.  IN  PUBLIC  BONDS — Indeterminate  Beneficiaries. — Where  bonds  are  taken  for 
the  performance  of  a  public  duty,  it  is  often  the  case  that  the  designation  of 
the  state,  municipality,  or  public  officer  as  obligee  is  merely  nominal,  the  real 
parties  in  interest  being  indeterminate  until  a  breach  of  condition  occurs 
whereby  injury  is  sustained.1 

Public  Bonds,  Founded  Primarily  upon  Contract,  stand  upon  different  ground,  at  least 
with  respect  to  the  obligation  of  sureties,  which  is  held  to  be  strictissimi 
juris,  and  therefore  not  extending  to  liability  in  an  action  by  one  who  has 
been  damaged  through  the  negligence  or  default  of  the  principal  obligor.2 


in  the  corporate  name.  Piggott  v.  Thompson, 
3  B.  &  P.  147 ;  Gilmore  v.  Pope,  5  Mass.  491 ; 
Taunton,  etc.,  Turnpike  Corp.  v.  Whiting,  10 
Mass.  327,  6  Am.  Dec.  124;  Commercial  Bank 
:  .  French,  21  Pick.  (Mass.)  486,  32  Am.  Dec. 
280;  Bay  ley  v.  Onondaga  County  Mut.  Ins. 
Co.,  6  Hill  (N.  Y.)  476,  41  Am.  Dec.  759. 

1.  Beneficial  Obligees  In  Public  Bonds. — When 
the  giving  of  public  bonds  is  not  required  for 
the  purpose  of  protecting  the  rights  of  the 
state  alone,  or  of  the  particular  office  or  mu- 
nicipal division  of  the  state  which  is  made  the 
nominal  obligee,  but  is  also  designed  to  se- 
cure the  faithful  performance  of  official  duties, 
in  the  discharge  of  which  individuals  and  cor- 
porations have  an  interest,  these  latter,  al- 
though not  specifically  designated  in  the  bond 
or  in  the  statute  requiring  it,  have  been  ac- 
corded the  privilege  of  suing  thereon,  in  the 
name  of  the  nominal  obligee,  for  injuries  sus- 
tained by  them  through  the  negligence  or  mal- 
conduct  of  the  officers. 

United  States.  —  Washington  Corp.  v. 
Young,  10  Wheat.  (U.  S.)  406;  Tennessee  v. 
Hill,  60  Fed.  Rep.  1005. 

Alabama.  —  Sprowl  v.  Lawrence,  33  Ala. 
674;  Lewis  v.  Lee  County,  66  Ala.  480. 

Arkansas. — State  v.  Wood,  51  Ark.  206. 

California. — Hubert  v.  Mendheim,  64  Cal. 
213. 

Kentucky. — Com. v.  Reed,  2  Bush  (Ky.)  618. 

Maryland. — States.  Norwood,  12  Md.  177; 
M'Mechen  v.  Baltimore,  2  Har.  &  J.  (Md.)4i, 
3  Har.  &  J.  (Md.)  534;  Ing  v.  State,  8  Md. 
287;  State  v.  Dorsey,  3  Gill  &  J.  (Md.)  89. 

Michigan. —  Bay  County  v.  Brock,  44Mich. 45. 

Minnesota. — Sepp  v.  McCann,  47  Minn.  364. 

Mississippi. — Brown  v.  Lester,  13  Smed.  & 
M.  (Miss.)  392. 

North  Carolina. — Peebles  *.  Boone,  116  N. 
Car.  57;  Kivett  v.  Young,  106  N.  Car.  567; 
Van  Hook  v.  Barnett,  4  Dev.  L.  (N.  Car.)  268. 

Tennessee. — Governor  v.  Allen,  8  Humph. 
(Tenn.)  176. 

Washington. — Ihrig  v.  Scott,  5  Wash.  584; 
Wadsworth  v.  School  District  No.  1,  7  Wash. 
485- 

The  Consent  of  the  Nominal  Obligee  to  Suit  by 
the  Beneficiary  need  not  be  first  obtained  before 
suing  on  the  bond,  where  the  obligee  is  in  fact 
nominal,  that  is,  has  no  real  interest  which 
would  be  paramount  to  that  of  the  beneficiary. 
Kiersted  v.  State, 1  Gill  &  J.  (Md.)  231 ;  State  v. 
Norwood,  12  Md.  177;  Sample  v.  Hale,  34 
Neb.  220. 

Consent  of  Obligee  In  Statutory  Bonds  to  Suit 
by  Beneficiary. — Although  such  obligee  is  not 
merely  nominal,  but  generally  has  a  right  to 


the  security  which  the  bond  affords,  in  pref- 
erence to  any  other  person  who  becomes  bene- 
ficially interested  by  reason  of  having  been 
damaged,  yet  it  has  been  held  that  suit  may 
be  brought  by  such  beneficiary  in  the  name 
of  the  obligee  without  having  first  obtained 
the  consent  of  the  latter.  State  v.  Norwood, 
12  Md.  177. 

But  the  contrary  appears  to  have  been  es- 
tablished in  other  jurisdictions,  I.e.,  that  the 
consent  of  the  obligee  in  such  case  is  an  es- 
sential prerequisite  to  a  suit.  Washington 
Corp.  v.  Young,  10  Wheat.  (U.  S.)  406. 

In  North  Carolina  the  code  provision  (section 
81),  which  makes  the  official  bond  of  the  clerk 
of  the  Superior  Court  liable  for  failure  to  de- 
liver to  his  successor  all  records,  moneys  and 
property  of  his  office,  allows  suit  to  be  brought 
by  a  new  clerk  upon  the  official  bond  of  his 
predecessor  for  an  accounting  of  property  in 
his  hands,  irrespective  of  any  damage  or  injury 
to  such  successor,  and  irrespective  of  section 
1883  of  the  code,  which  allows  an  additional 
remedy  for  the  benefit  of  individuals  who  think 
they  have  suffered  at  the  hands  of  unfaithful 
clerks.    Peebles  v.  Boone,  116  N.  Car.  57. 

A  Register  of  Deeds  is  liable  on  his  bond  to  a 
party  damaged  by  reason  of  his  failure  to  cor- 
rectly register  a  mortgage,  under  sections  1883, 
3648,  3654  of  the  North  Carolina  Code.  Ki- 
vett v.  Young,  106  N.  Car.  567. 

In  Tennessee,  under  Code,  3492-3494,  any 
party  aggrieved  may  sue  on  the  official  bond 
of  a  sheriff.  It  was  therefore  held  that  the 
United  States  could  maintain  such  an  action, 
in  the  name  of  the  state,  for  damages  occa- 
sioned by  the  escape  of  a  prisoner  who  wa# 
under  indictment  by  a  federal  grand  jury. 
Tennessee  v.  Hill,  60  Fed.  Rep.  1005. 

2.  Bonds  of  Government  Contractors — Mail 
Contractors.  —  The  sureties  on  a  bond  of  a 
mail  contractor  given  to  the  United  States  are 
held  to  be  liable  for  a  breach  of  the  bond  only 
to  the  government,  and  cannot  be  sued  by 
one  who  has  been  damaged  through  the  fail- 
ure of  the  contractor  to  deliver  mail.  McRea 
v.  McWilliams,  58  Tex.  328.  See  Rowning 
v.  Goodchild,  2  W.  Bl.  906;  Teal  v.  Felton, 
12  How.  (U.  S.)  284;  Bolan  v.  Williamson,  1 
Brev.  (S.  Car.)  181 ;  Sawyer  v.  Corse,  17  Gratt. 
(Va.)  230,  94  Am.  Dec.  445. 

Public  Contractors'  Bonds,  Expressly  for  the 
Benefit  of  Others,  inure,  of  course,  to  such  ben- 
eficiaries, e.g.,  a  bond  given  by  a  contractor 
for  the  construction  of  public  works  primarily 
for  the  protection  of  workmen  and  material 
men.  Ihrig  v.  Scott,  5  Wash.  584;  Wads- 
worth v.  School  Dist.  No.  1,  7  Wash.  485; 
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Essentials  to  Beneficial  Bight. — It  seems  to  be  essential,  in  order  to  maintain  an 
action  as  beneficial  obligee  on  a  public  bond,  by  reason  of  damage  resulting 
from  a  breach  of  condition,  that  such  party  should  be  able  to  show  that  he 
had  an  interest  in  the  performance  of  the  duty,  and  that  the  duty  was 
imposed  for  his  benefit,  though  not  necessarily  for  his  sole  benefit.1  And 
where  the  duty  in  question  is  composed  of  functions  which  are  judicial,  or 
partake  of  the  judicial,  malice  must  be  shown.2 

c.  IN  PRIVATE  BONDS — Determinate  Beneficiaries. — Private  bonds  are  always 
founded  primarily  upon  contract;  hence,  unless  distinctly  taken  for  the  use 
of  some  beneficiary  or  class  of  beneficiaries,  no  person,  except  the  designated 
obligee,  can,  by  reason  of  damage  through  breach  of  condition,  maintain  an 
action  on  the  bond.3 


Sample  v.  Hale,  34  Neb.  220;  Lyman  v.  Lin- 
coln, 38  Neb.  794 ;  Parker  v.  Jeffery,  26  Ore- 
gon 186. 

The  Benefit  of  Bonds  Founded  Primarily  upon 
Contract  is  confined  to  the  parties  who  enter 
into  them.  Parker  r.  Jeffery,  26  Oregon  186; 
McRea  v.  McWilliams,  58  Tex.  328. 

See  also,  as  illustrating  this  principle,  Win- 
terbottom  v.  Wright,  10  M.  &  W.  109;  State 
V.  Harris,  89  Ind.  363,  46  Am.  Rep.  169. 

1.  Beneficiary  must  Have  a  Direct  Interest  in 
the  Performance  of  Public  Duty,  by  reason  of 
which  he  claims  a  right  to  sue  on  the  official 
bond  of  the  one  from  whom  such  duty  is  due. 

England. —  Rowning  v.  Goodchild,  2  W. 
Bl.  906. 

United  States.— Teal  v.  Felton,  1  N.  Y. 
537,  49  Am.  Dec.  352,  12  How.  (U.  S.)  284; 
Ware  v.  Brown,  2  Bond  (U.  S.)  267. 

Indiana.  —  State  v.  Harris,  89  Ind.  363,  46 
Am.  Rep.  169. 

Massachusetts.  —  Harrington  v.  Ward,  9 
Mass.  251. 

Michigan. — Raynsford  V.  Phelps,  43  Mich. 
342,  38  Am.  Rep.  189. 

Missouri. — Wood  v.  Ruland,  10  Mo.  143. 

New  York. — Rome  Bank  v.  Mott,  17  Wend. 
(N.  Y.)  554;  Strong  v.  Campbell,  11  Barb. 
(N.  Y.)  135. 

Pennsylvania. —  Houseman  v.  Girard  Mut. 
Bldg.,  etc.,  Assoc.,  81  Pa.  St.  256. 

Levying  Tax  onPersonalty— Mortgagee  of  Realty. 
— The  failure  of  a  county  treasurer  to  levy  on 
the  personal  property  of  a  mortgagor,  for  taxes 
assessed  against  him,  has  been  held  not  to  give 
the  mortgagee  of  land  a  cause  of  action  on  the 
bond  of  BUI  h  officer,  In  such  a  case  the  Su- 
preme Court  of  Indiana,  by  Elliott,  J.,  said: 
'*  The  failure  of  the  treasurer  to  levy  on  per- 
sonal property  does  work  some  injury  to  the 
mortgagee,  for  it  adds  to  the  burdens  borne  by 
the  mortgaged  land,  and  thus  lessens  the  value 
of  the  security  ;  but  while  this  is  true,  it  is  also 
true  that  the  injury  is  indirect  and  remote. 
It  Is  not  enough  in  any  case  for  a  plaintiff 
who  seeks  to  recover  for  an  injury  caused  by 
the  negligence  of  another,  to  show  simply  in- 
jury and  negligence;  he  must  also  show  that 
there  was  a  breach  of  duty  owinp  to  him. 
This  general  rule  applies  with  peculiar  force 
to  persons  who  sue  for  injuries  caused  by 
official  misconduct.  *  *  *  1 1  we  say  a  mortga- 
gee  may  maintain  an  action  like  tlii«,  then  is 
there  any  reason  why  a  judgment  creditor,  the 
holder  of  a  mechanic's  lien,  the  possessor  of  a 


vendor's  lien,  or  even  the  owner  of  a  tax  title 
might  not  successfully  sue?"  State  v.  Harris, 
89  Ind.  364,  46  Am.  Rep.  169. 

The  contrary  has  been  held  by  the  Supreme 
Court  of  Michigan  in  a  case  involving  pre- 
cisely the  same  question.  It  was  the  duty  of 
a  tax  collector  to  serve  a  tax  warrant,  and 
make  collection  from  personal  property  of  one 
who  had  purchased  the  equity  of  redemption 
on  the  mortgaged  land  ;  but  instead  he  falsely 
made  return  of  "  no  goods,"  whereby  the  tax 
became  established  as  a  lien  upon  the  land, 
which  was  sold  for  its  satisfaction.  The 
mortgagee  in  the  meantime  foreclosed,  be- 
came owner  of  the  land,  and  was  compelled  to 
redeem  from  the  tax  sale.  Raynsford  z>. 
Phelps,  43  Mich.  342,  38  Am.  Rep.  189.  See 
also  Amy  v.  Desmoines  County,  11  Wall.  (U. 
S.)  136;  Tracy  v.  Swartwout,  10  Pet.  (U.S.)  80. 

Sheriff '  s  Bond — Serving  Process — Parties  to  the 
Action. —  The  official  bond  of  a  sheriff  is  not 
liable,  it  has  been  held,  for  default  or  neglect 
in  the  service  of  process,  whether  original,  in- 
termediate, or  final,  except  to  parties  plaintiff 
or  defendant  in  the  suit.  Harrington  v.  Ward, 
9  Mass.  251. 

A  Clerk  of  Court,  whose  duty  it  was  to  make 
out  dockets,  failed  to  put  a  case  on  the  docket 
in  the  place  to  which  it  was  entitled,  by  reason 
of  which  the  opportunity  of  obtaining  a  judg- 
ment at  the  next  term  was  lost,  and  subse- 
quently, by  reason  of  the  defendant's  insol- 
vency, the  plaintiff  lost  his  debt.  In  a  suit  by 
the  plaintiff  on  the  official  bond  of  the  clerk  it 
was  held  that  he  could  recover  to  the  extent  of 
his  injury.  Brown  v.  Lester,  13  Smed.  &  M. 
(Miss.)  392. 

2.  Malice  must  Appear  In  Breach  of  Judicial 
Duty  —  Connecticut.  —  Gregory  7'.  Brooks,  37 
Conn.  365. 

Illinois.  —  Strickfaden  r.  Zipprlck,  49  111. 
286. 

Maryland. —  Bevard  v.  Hoffman,  18  Md.479, 
81  Am.  Dec.  61K. 

Michigan. — Sage  v.  I. amain,  19  Mich.  137; 
Gordon  7'.  Farrar,  2  Dougl,  (Mich.)  4x1, 

New  York. —  Goetcheua  7'.  Matthew-son,  61 
N.  Y.  420. 

Pennsylvania. —  Bennett  7'.  Kulmer,  49  Pa. 
St.  157. 

Sou/A  Carolina.  —  Harrington  7'.  Road 
Com'rs,  2  McCord  L.  (S.  Car.)  400. 

3.  Private  Bonds  Benefiting  Third  Parties  — 

A  building  contractor's  bond,  given  to  tin- 
owner,  and  conditioned  to  furnish  all  labor 
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5.  Joint  Obligees — General  Rule. — When  two  or  more  persons  are  designated  as 
obligees,  their  rights  under  the  bond  are  coextensive  with  their  interests; 
according  as  their  respective  interests  in  the  performance  of  the  obligation 
are  joint  or  several,  their  rights  resulting  from  a  breach  of  condition  will  be 
correspondingly  joint  or  several.1 

But,  for  Jurisdictional  Purposes,  all  designated  obligees  are  proper  parties  to  an 
action  on  the  bond,  irrespective  of  their  real  interests ; 2  unless  the  rights  of  the 


and  materials  used  in  the  construction  of  cer- 
tain improvements,  does  not  inure  to  the  ben- 
efit of  one  who  furnished  materials  to  the 
contractor  for  which  a  balance  remains  due; 
and  the  owner  cannot  be  compelled  to  sue  on 
the  bond  for  the  use  of  the  material  man.  Jones 
Lumber  Co.  v.  Villegas,  8  Tex.  Civ.  App. 
669.  To  the  same  effect  see  Parker  v.  Jeffery, 
26  Oregon  186. 

Distinction — Benefits,  Primary  or  Incidental. 
— Where  such  bonds  are  directly  and  primar- 
ily for  the  benefit  of  third  persons,  the  rule  is 
that  they  may  sue  on  the  bond  either  in  their 
own  name  or  in  the  name  of  the  nominal  obli- 
gee, according  to  statutory  provisions  and 
rules  of  procedure.  Baker  v.  Bryan,  64  Iowa 
561;  Jordan  v.  Kavanaugh,  63  Iowa  152; 
Atchison,  etc.,  R.  Co.  v.  Cuthbert,  14  Kan. 
212;  Cheltenham  Fire-Brick  Co.  v.  Cook,  44 
Mo.  29;  Sample  v.  Hale,  34  Neb.  220;  Young 
v.  Patterson,  165  Pa.  St.  423. 

It  is  otherwise,  however,  where  third  par- 
ties are  benefited  incidentally  merely,  and  not 
according  to  the  primary  object  of  the  bond. 
Lamb  v.  Vaughn,  2  Sawy.  (U.  S.)  161 ;  Turk  v. 
Ridge,  41  N.  Y.  201;  Merrill  v.  Green,  55  N. 
Y.  270;  Simson  v.  Brown,  68  N.  Y.  355; 
Parker-'.  Jeffery,  26  Oregon  186;  Sears  v. 
Williams,  9  Wash.  428. 

In  Iowa. — Where  a  bond  contained  a  clause 
intended  for  the  security  of  one  not  named  in 
the  bond,  e.g., a  bond  to  an  insurance  company 
to  faithfully  account,  etc.,  and  the  further 
clause  :  "  This  bond  is  also  holden  for  a  horse 
left  with  J.  W.  Knowles,  belonging  to  J.  B. 
Huntington,"  it  was  held  under  sections  2757, 
2758,  2787,  of  the  code,  that  the  security  in- 
ured to  Huntington,  pro  lanto,  upon  a  breach 
of  condition.  Huntington  v.  Fisher,  27  Iowa 
276. 

For  Cases  of  Simple  Contract  Illustrating  the 
Same  Distinction,  see : 

United  States. — Hendrick  v.  Lindsay,  93  U. 
S.  143;  National  Bank  v.  Grand  Lodge,  98  U. 
S.  123;  Austin  v.  Seligman,  18  Fed.  Rep.  519. 

California. — Chung  Kee  v.  Davidson,  73 
Cal.  522. 

Florida. — Wright  v.  Terry,  23  Fla.  160. 

Kansas. — Burton  v.  Larkin,  36  Kan.  246,  59 
Am.  Rep.  541. 

Minnesota.  —  Greenwood  v.  Sheldon,  31 
Minn.  254. 

Nebraska. — Shamp  v.  Meyer,  20  Neb.  223, 

24  Cent.  L.  J.  in,  and  note. 

Neiv  York. — Lawrence  v.  Fox,  20  N.  Y. 
268;  Garnsey  v.  Rogers,  47  N.  Y.  240,  7  Am. 
Rep.  440;  Vrooman  v.  Turner,  69  N.  Y.  280, 

25  Am.  Rep.  195;  Lake  Ontario  Shore  R.  Co. 
v.  Curtiss,  80  N.  Y.  219. 

Oregon.  —  Chrisman  v.  State  Ins.  Co.,  16 
Oregon  283. 


1.  Rights  of  Joint  Obligees,  Joint  or  Several, 
According  to  Their  Interests,  as  that  interest  is 
disclosed  by  the  terms  of  the  instrument: — 

England. — Eccleston  v.  Clipsham,  1  Saund. 
153;  Windham's  Case  5  Coke  8  a;  Wotton  v. 
Cooke,  Dyer  337  b;  Lay  v.  Mottram,  19  C. 
B.  N.  S.  479,  115  E.  C.  L.  479;  Gresty  v.  Gib- 
son, L.  R.  1  Exch.  112;  Wilkinson  v.  Lloyd,  2 
Mod.  82. 

Alabama. — Masterson  v.  Phinizy,  56  Ala. 
336;  Gayle  v.  Martin,  3  Ala.  593;  Boyd  v. 
Martin,  10  Ala.  700. 

Neiv  Tork.  —  Cunningham  v.  White,  45 
How.  Pr.  (N.  Y.  Super.  Ct.)  486. 

Vermont. — Smith  v.  Wainwright,  24  Vt.  97. 

2.  Coobligees  Proper  Parties  Plaintiff,  Irre- 
spective of  Real  Interest. — Lane  v.  Drinkwater, 
1  C.  M.  &  R.  599,  5  Tyr.  40;  English  v.  Blun- 
dell,  8  C.  &  P.  332,  34  E.  C.  L.  412;  Watts  v. 
Rice,  75  Ala.  289. 

Under  an  attachment  bond  given  to  several 
persons  jointly,  conditioned  for  the  payment 
to  them  of  "  all  such  damages  as  they  may  sus- 
tain from  the  wrongful  or  vexatious  suing  out 
of  the  attachment,"  a  right  of  action  having 
accrued  to  one  only  by  reason  of  alleged  dam- 
age, it  was  held  that  suit  must  be  brought  in 
the  name  of  all.  Masterson  v.  Phinizy,  56  Ala. 
336.  To  the  same  effect  see  Gayle  v.  Martin, 
3  Ala.  593;  Boyd  v.  Martin,  10  Ala.  700. 

But  see  Cunningham  v.  White,  45  How.  Pr. 
(N.  Y.  Super.  Ct. )  486,  where  the  court,  by 
Monell,  J.,  said:  "An  undertaking  although 
joint  as  to  the  obligors  or  sureties,  is  not  nec- 
essarily joint  as  to  the  persons  to  [whom]  or  for 
whose  benefit  it  is  given.  If  their  interests  are 
joint,  then  the  right  of  action  upon  the  under- 
taking would  also  be  joint.  But  when  such 
interests  are  several  the  right  of  action  is  also 
several.  There  was  no  union  of  interest 
between  the  corporation  and  Cunningham. 
Therefore,  upon  this  undertaking,  either  could 
maintain  an  action  in  his  own  behalf." 

Where  a  bond  for  the  payment  of  money 
is  executed  for  the  benefit  of  a  designated 
obligee,  in  part,  and  in  part  for  the  benefit  of 
another,  it  is  proper  for  the  former  to  sue  in 
his  own  name,  and  on  his  own  behalf,  and  as 
trustee  for  the  other.  Cheltenham  Fire-Brick 
Co.  v.  Cook,  44  Mo.  29. 

The  Executor  of  One  Deceased  Obligee  is  not  a 
proper  party  plaintiff  in  an  action  on  the  bond, 
where  one  coobligee  is  living.  Dana  v. 
Parker,  27  Fed.  Rep.  263. 

Change  of  Obligees— Reformation. — Upon  a 
sale  of  the  interest  and  good  will  of  a  business, 
the  seller  executed  a  bond  to  the  buyers,  who 
were  three  in  number,  conditioned  that  the 
obligor  should  thereafter  refrain  from  engag- 
ing in  the  same  business  within  a  certain  dis- 
trict. In  a  suit  predicated  on  the  bond  by  two 
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obligees  are  expressly  several,  being  each  entitled  by  the  terms  of  the  instru- 
ment to  a  separate  specific  sum.1 

V.  THE  CONDITION — 1.  Generally — Definition. — As  before  observed,  the  scope 
of  this  article  is  confined  to  conditional  bonds.2  The  condition  is  an  alterna- 
tive statement  of  a  provision,3  incorporated  in  the  bond,4  which,  by  operating 
to  suspend,  rescind,  or  modify  the  principal  obligation,5  defines  and  regulates 
the  duties  of  the  obligor  and  the  correlative  rights  of  the  obligee  under  it.6 

2.  Invalid  Conditions — a.  Unlawful  Conditions — (i)  In  General. — All 
conditions  that  are  intrinsically  invalid  do  not  for  that  reason  necessarily 
have  the  same  effect  upon  the  bond.  The  reason  for  their  invalidity  supplies 
the  rule  by  which  the  effect  is  to  be  determined.  Thus  it  is  an  invariable 
rule  of  law  that  a  condition  which,  if  given  effect,  would  be  unlawful,  not  only 


of  the  obligees,  and  their  associates  in  business, 
and  representatives  of  the  third,  it  was  held 
that  the  undertaking  was  not  founded  upon  the 
personal  confidence  of  the  three  partners  ;  that 
both  parties  expected  the  bond  to  inure  to  the 
benefit  of  the  business  sold  out;  that  the 
obligor  by  his  acts  had  assented  to  his  liability 
after  changes  in  the  partnership;  and  that 
therefore  the  bond  should  be  reformed  so  as 
to  extend  to  the  obligees  and  their  associates, 
after  which  a  verdict  must  be  obtained  in 
a  suit  at  law.  Smith  v.  Wainwright,  24 
Vt.  97. 

Assignment  by  a  Joint  Obligee,  so  that  his  co- 
obligee  and  the  assignee  would  become  joint 
obligees,  is  not  permissible,  if  not  authorized 
by  statute.    Boyd  v.  Holmes,  1  Ind.  480. 

1.  A  Bond  of  indemnity  in  Condemnation  Pro- 
ceedings, given  by  a  railroad  company  to  sev- 
eral obligees,  who  were  the  several  owners  of 
different  tracts  of  land  over  which  the  com- 
pany was  proceeding  to  secure  a  right  of  way, 
conditioned  "  that  the  railroad  company  shall, 
on  the  assessment  of  damages,  to  be  made  to 
secure  the  right  of  way  for  said  railroad,  pay 
to  the  obligees,  relatively  and  respectively, 
damages  which  may  be  assessed  as  aforesaid," 
was  held  to  be  several  as  to  each  obligee,  each 
obligee  being  entitled  to  recover  his  share  and 
no  more.  St.  Louis,  etc.,  R.  Co.  v.  Coultas, 
33  HI.  188. 

A  Composition  Deed  In  Bankruptcy,  containing 
i  recital  amounting  to  a  covenant  of  the  bank- 
rupt to  pay  to  his  creditors  a  certain  compo- 
sition, was  held  to  be  such  that  each  creditor 
might  bring  his  action  separately.  Lay  v. 
Mottram,  19  C.  B.  N.  S.  470,  115  E.  C.  L.479; 
Gresty  v.  Gibson,  L.  R.  1  Kxch.  112. 

2.  See  supra,  this  title,  Definition  and 
Sropr  of  Title. 

3.  Definition  of  a  Condition. — "  The  statement 
is  necessarily  in  the  alternative.  In  one  case 
or  contingency  the  obligation  is  to  become 
null  and  void,  and  the  obligor's  liability  will 
be  at  an  end;  in  the  other,  his  responsibility 
will  become  absolute,  and  the  condition  is  in 
such  case  said  to  be  broken."  Murfrce  on 
Official  Bonds  (1885),  $  129. 

4.  Incorporating  Condition  in  Bond. — By  this 
is  meant,  not  that  the  condition  must  consti- 
tute a  component  part  of  the  same  instrument 
which  contains  the  obligation,  but  that  it  must 
be  part  of  the  same  transaction.  It  may  be 
contained  in  the  same  or  in  another  instru- 
ment, or  indorsed  on  the  back  of  the  obliga- 


tion. Sheppard's  Touchstone  371  ;  Hurlstone 
on  Bonds  10. 

So  it  may  be  placed  after  the  signature  of 
the  obligor.  Reed  v.  Drake,  7  Wend.  (N.  Y.) 
345;  Argenbright  v.  Campbell,  3  Hen.  &  M. 
(Va.)  144. 

A  Parol  Condition  cannot  be  pleaded  at  law 
to  defeat  a  sealed  obligation  ;  otherwise  all  dis- 
tinction between  sealed  and  unsealed  instru- 
ments would  be  destroyed.  Clark  v.  Henry, 
2  Cow.  (N.  Y.)  324;  Allen  v.  Jaquish,  21 
Wend.  (N.  Y.)  628;  Williams  v.  Terrell,  7 
Humph.  (Tenn.)  551. 

But  in  equity  evidence  of  parol  conditions 
is  received  to  show  the  real  nature  of  the 
transaction. 

Thus  where  a  son  gave  his  father  a  bond  for 
the  payment  of  money  upon  a  date  certain, 
without  condition,  evidence  was  received  of  a 
verbal  agreement  that  the  bond  should  become 
payable  only  in  case  the  father  should  come  to 
want;  and  that  otherwise  no  part  of  it  was 
ever  to  be  collected.  Davidson  v.  Young,  167 
Pa.  St.  265. 

Where,  however,  an  obligor  executed  a  bond 
to  secure  an  indebtedness,  due  partly  in  the  ob- 
ligee's own  right  and  parti}-  as  trustee  for  her 
children,  designating  only  the  obligee  as  payee, 
it  was  held  that  evidence  could  not  be  admitted 
to  prove  a  parol  agreement  with  the  children 
that  by  this  means  the  payment  of  the  interest 
should  be  made  to  the  mother,  during  life,  and 
at  her  death  the  principal  to  them.  Young  v. 
Patterson,  165  Pa.  St.  423. 

5.  Bouvler's  Definition. — "A  clause  in  an 
agreement  which  has  for  its  object  to  suspend, 
to  rescind,  or  to  modify  the  principal  obliga- 
tion."   1  Bouvier's  Inst.  730. 

6.  Blackstone's  Definition. — "  There  is  gen- 
erally a  condition  added,  thai  if  the  obligor 
does  some  particular  act,  the  obligation  shall 
be  void  or  else  shall  remain  in  full  force.  *  *  » 
In  case  this  condition  is  not  performed,  the 
bond  becomes  forfeited  or  absolute  at  law,  and 
charges  the  obligor  while  living  ;  and  after  his 
death  the  obligation  descends  upon  his  heir, 
who  is  bound  to  discharge  It."  2  Blackst. 
Com.  340. 

Century  Definition. — "  A  condition  Is  a  pro- 
vision on  the  fulfilment  of  which  depends  the 
taking  effect,  or  continuance  in  effect,  of  the  in- 
strument or  some  clause  of  it,  or  the  existence 
of  some  right  established  or  recognized  by  it, 
as  distinguished  from  a  covenant."  Century 
Dictionary,  tit.  Condition,  8  (a). 
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is  void,  and  therefore  unenforceable  in  itself,  but  also  operates  to  make  wholly 
void  the  principal  obligation  which  it  controls.1  And  it  is  immaterial  whether 
the  illegality  is  patent  on  the  face  of  the  bond  or  appears  by  averment  and  is 
established  by  extrinsic  evidence.2 

(2)  To  Do  Unlazvful  Acts — (a)  Generally. — A  condition  for  the  performance 
of  any  act  which,  when  performed,  would  be  in  violation  of  the  law,  is  clearly 
within  the  rule  which  renders  void  the  obligatory  portion  of  a  bond  dependent 
upon  an  unlawful  condition.3 

(b)  In  Violation  of  the  Common  Law. — Conditions  which  are  in  violation  of  the 
common  law,  being  unlawful,  are  not  enforceable ;  and  the  rule  just  stated 
has  therefore  been  invariably  applied  in  such  cases.    For  example: 

Bestraint  of  Trade. — A  bond,  conditioned  to  be  void  upon  the  doing  or  for- 
bearing to  do  some  thing  or  things,  which  as  a  contract  would  be  void  as  being 
in  general  restraint  of  trade,  is  void  ab  initio* 


1.  Unlawful  Condition  Avoids  Obligation. — Coke 
Litt.  2o6a ;  Hurlstone  on  Bonds  10;  Mitchel 
V.  Reynolds,  1  P.Wms.  181 ;  Collins  v.  Blantern, 
2  Wils.  341;  Bruce  v.  Lee,  4  Johns.  (N.  Y.) 
410;  Tuxbury  v.  Miller,  19  Johns.  (N.  Y.)  311 ; 
Newburgh  v.  Galatian,  4  Cow.  (N.  Y.)  340. 
See  also  the  notes  following. 

2.  Immaterial  Whether  Illegality  Appears 
Prima  Facie  or  Extrinsically. — Greathouse  v. 
Dunlap,  3  McLean  (U.  S.)  303;  Buffendeau 
v.  Brooks,  28  Cal.  641 ;  Davis  v.  Hull,  1  Litt. 
(Ky.)  9. 

3.  Blackstone's  Distinction — Acts  Mala  In  Se 
and  Mala  Prohiblta. —  Blackstone  draws  a  dis- 
tinction between  acts  mala  in  seand  mala  pro- 
hibita,  asserting  that  a  condition  to  do  things 
of  the  latter  kind  is  merely  void  in  itself  but 
leaves  the  obligation  subsisting  and  valid.  He 
says:  "If  the  condition  of  a  bond  be  impos- 
sible at  the  time  of  making  it,  or  be  to  do  a 
thing  contrary  to  some  rule  of  law  that  is 
merely  positive,  or  be  uncertain,  or  insensible, 
the  condition  alone  is  void,  and  the  bond  shall 
stand  single,  and  unconditional;  for  it  is  the 
folly  of  the  obligor  to  enter  into  such  an  obli- 
gation, from  which  he  can  never  be  released. 
If  it  be  to  do  a  thing  that  is  malum  in  se,  the 
obligation  itself  is  void ;  for  the  whole  is  an 
unlawful  contract,  and  the  obligee  shall  take 
no  advantage  from  such  a  transaction."  2 
Blackst.  Com.  340. 

No  other  authority,  however,  can  be  found 
in  which  this  distinction  is  recognized.  On 
the  contrary, it  has  been  distinctly  disapproved. 
Coke  Litt.  206  a,  note  98;  Murfree  on  Official 
Bonds,  §  130;  Comyns's  Dig.,  Condition, 
(D.  7) ;  Mitchel  v.  Reynolds,  1  P.  Wms.  190; 
Powell  v.  Inman,  8  Jones  L.  (N.  Car.)  437,82 
Am.  Dec.  426 ;  Pratt  v.  Wright,  13  Gratt.(  Va.) 
175,  67  Am.  Dec.  767.  See  especially  U.  S.  v. 
Bradley,  10  Pet.  (U.  S.)  364. 

4.  Conditions  In  Restraint  of  Trade. — A  bond 
conditioned  that  the  obligor  shall  not  carry 
on,  or  be  concerned  in,  a  certain  lawful  trade 
or  business,  is  void  under  the  rules  of  the  com- 
mon law  as  being  in  general  restraint  of  trade. 
As,  for  instance,  the  business  of  founding 
iron,  Alger  v.  Thacher,  19  Pick.  (Mass.)  51, 
31  Am.  Dec.  119;  of  selling  marl  on  adjoining 
lands,  Brewer  v.  Marshall,  19  N.  J.  Eq.  537, 
97  Am.  Dec.  679;  selling  mattresses  "in  all 
the  territory  of  the  state  of  New  York  west 


of  the  city  of  Albany,  "  Lawrence  v.  Kidder 
10  Barb.  (N.  Y.)  641;  making  printers'  roll- 
ers and  composition  in  New  York  City,  or 
within  two  hundred  and  fifty  miles  thereof, 
Bingham  v.  Maigne,  52  N.  Y.  Super.  Ct.  90; 
voyaging  to  the  northeast  coast  of  America,  or 
engaging  in  traffic  with  the  nations  of  that 
coast  for  seven  years,  Perkins  v.  Lyman,  9 
Mass.  522;  selling  India  cotton  bagging  only 
with  the  consent  of  a  majority  of  a  combina- 
tion, India  Bagging  Assoc.  v.  Kock,  14  La. 
Ann.  164;  engaging  in  the  dry  goods  business 
for  five  years,  with  no  limitation  as  to  place, 
Wiley  v.  Baumgardner,  97  Ind.  66,  49  Am. 
Rep.  427  ;  the  practice  of  medicine  at  Newark 
"at  any  time  hereafter,  "  Mandeville  v.  Har- 
man,  42  N.  J.  Eq.  185. 

Bond  against  Selling  Liquor. — In  Harrison  v. 
Lockhart,  25  Ind.  112,  it  was  held  that  public 
policy  in  the  state  of  Indiana,  as  evinced  by 
the  legislative  enactments  from  the  earliest 
times,  has  been  to  restrain  the  traffic  in  intox- 
icating liquors,  and  hence  a  bond,  the  condi- 
tion of  which  was  that  the  obligor  could  not 
at  any  time  engage  in  the  liquor  business 
within  the  limits  of  a  certain  town,  or  within 
the  limits  of  a  circuit  of  a  mile  around  it,  was 
upheld. 

To  the  same  effect  see  Watrous  v.  Allen,  57 
Mich.  362,  58  Am.  Rep.  363;  Laubenheimer  v. 
Mann,  17  Wis.  542. 

Effect  of  Embargo  Laws. — While  the  embargo 
laws  were  in  force,  it  was  the  policy  of  the 
law  to  impose  restrictions  on  trade  and  com- 
merce. Hence  an  embargo  bond,  which  would 
normally  have  been  held  in  unlawful  restraint 
of  trade,  made  at  such  time,  was  held  valid. 
Dixon  v.  U.  S.,  1  Brock.  (U.  S.)  177. 

A  Business  Protected  by  a  Patent  is  excluded 
from  the  operation  of  the  rule  in  regard  to  re- 
straint of  trade.  Morse  Twist  Drill,  etc.,  Co. 
v.  Morse,  103  Mass.  73,  4  Am.  Rep.  513. 

Secret  Business. — The  same  is  true  of  a  secret 
business,  i.  e.,  one  not  known  to  the  public, 
and  which  the  public  has  no  right  to  know. 
Peabody  v.  Norfolk,  98  Mass.  452,  96  Am.  Dec. 
664;  Vickery  v.  Welch,  19  Pick.  (Mass.)  523; 
Morse  Twist  Drill,  etc.,  Co.  v.  Morse,  103 
Mass.  73,  4  Am.  Rep.  513;  Jarvis  v.  Peck,  10 
Paige  (N.  Y.)  118;  Hard  v.  Seeley,  47  Barb. 
(N.  Y.)  429. 

Partial  Restraint  of  Trade  may  be  permissible 
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Restraint  and  Procurement  of  Marriage. — The  rule  is  similarly  applied  in  case  of 
acts  to  be  done  or  forborne  which  are  regarded  as  being  in  restraint  of  mar- 
riage; 1  also  in  case  of  acts  which  are  intended  to  result  in  the  procurement  of 
marriage.2 

Promotion  of  Immorality. — Acts  which  tend  to  promote  immorality  cannot 
receive  the  sanction  of  the  law,  and  any  bond  wherein  the  performance  of  such 
acts  is  made  a  condition  is  void.3 

Various  Instances. — The  same  is  held  in  various  cases  of  unlawful  acts,  instances 
of  which  are  collected  in  the  note.4 


if  the  limits  of  restraint  are  clearly  defined 
and  reasonable.  Hence  a  bond  conditioned 
to  that  effect  is  valid.  As,  for  instance,  where 
the  condition  is  not  to  engage  in  a  particular 
trade  or  business  within  certain  reasonable 
limits  to  be  determined  from  all  the  circum- 
stances of  each  case,  the  most  important  of 
which  is  the  consideration  for  that  part  of  the 
tontract  which  operates  as  a  partial  or  partic- 
ular restraint. 

England. — Gale  v.  Reed,  8  East  80;  Mitchel 
v.  Reynolds,  1  P.Wms,  181  ;  Hutton  v.  Parker, 
7  Dowl.  P.  C.  739;  Wickens  v.  Evans,  3  Y. 
it  J.  318;  Young  v.  Timmins,  1  Cromp.  &  J. 
331;  Hayward  v.  Young,  2  Chit.  Rep.  407, 
18  E.  C.  L.  380;  Davis  v.  Mason,  5  T.  R.  118; 
Leigh  v.  Hind,  9  B.  &  C.  774,  17  E.  C.  L. 
495;  Bunn  v.  Guy,  4  East  190;  Chesman  v. 
Xainby,  2  Stra.  739;  Davies  Bros.  &  Co.  v. 
Daries,  56  L.  J.  Ch.  481,  35  W.  R.  156;  Ver- 
non v.  Hallam,  56  L.  J.  Ch.  155,  35  W.  R.  156; 
Mallan  v.  May,  11  M.  &  W.  653. 

Indiana.  —  Miller  v.  Elliott,  I  Ind.  484,  50 
Am.  Dec.  475. 

Michigan. — Watrous  v.  Allen,  57  Mich.  362, 
58  Am.  Rep.  363. 

Mississippi. — Thompson  v.  Means, 1 1  Smed. 
k  M.  (Miss.)  604. 

JVezv  York. —  Nobles  v.  Bates,  7  Cow.  (N. 
Y.)  307. 

Ohio. — Lange  v.  Werk,  2  Ohio  St.  519. 

Pennsylvania. —  McClurg's  Appeal,  58  Pa. 
St.  51;  Smith's  Appeal,  113  Pa.  St.  579;  Recce 
v.  Hendricks,  1  Leg.  Gaz.  Rep.  (Pa.)  79. 

See  also,  as  illustrating  the  general  princi- 
ples in  cases  of  simple  contract: — 

England. — Nicole  v.  Beere,  53  L.  T.  N.  S. 
0g9j  ilayward  V.  Burwell,  83  L.  T.  223. 

United  Stairs. — Oregon  Steam  Nav.  Co.  v. 
Winsor,  20  Wall.  ( U.  S.)  64. 

California . — More  v.  Bonnet,  40  Cal.  251, 
6  Am.  Rep.  621. 

Connecticut . — Cook  v.  Johnson,  47  Conn. 
175,  36  Am.  Rep.  64. 

Indiana. — Johnson  v.  Gwinn,  100  Ind.  466. 

Massac husctti . — Dean  v.  Emerson,  102  Mass. 
480;  Central  Shade  Roller  Co.  v,  Cushman, 
143  Mass.  353, 

Michigan.  —  Ileal  v.  Chase,  31  Mich.  490; 
Tlmmerman  v.  Dever,  52  Mich.  34,  50  Am. 

Rep  240. 

MiiiOuri. — Gill  v.  Ferris,  82  Mo.  156. 

New  York. — Diamond  Match  Co.  v.  Roe- 
ber,  35  Hun  (N.  Y.Wai;  Fisher  v.  Hush,  3c 
Hun  (V  Y.)  641, 

Ohio. — Crawford  v.  Wick,  iH  Ohio  St.  190, 
98  Am.  I  >cc.  103. 

Pennsylvania. — Gompers  v.  Rochester,  56 
Pa.  St.  194. 
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Tennessee. — George  v.  East  Tennessee  Coal 
Co.,  15  Lea  (Tenn.)  455,  54  Am.  Rep.  425. 

Wisconsin. — Washburn  v.  Dosch,  68  Wis. 
436,  60  Am.  Rep.  873. 

See  the  title  Restraint  of  Trade. 

1 .  Conditions  in  Restraint  of  Marriage. — Baker 
v.  White,  2  Vern.  215;  Hartley  v.  Rice,  10 
East  22;  Woodhouse  v.  Shepley,  2  Atk.  540; 
Lowe  v.  Peers,  4  Burr.  2225 ;  Key  v.  Brad- 
shaw,  2  Vern.  102.    See  the  title  Marriage. 

2.  Conditions  in  Procurement  of  Marriage. — 
Roberts  v.  Roberts,  3  P.  Wins.  66;  Drury  v. 
Hooke,  1  Vern.  412;  Smith  v.  Aykwell,  3  Atk. 
566;  Cole  v.  Gibson,  1  Ves.  503;  Smith  v. 
Bruning,  2  Vern.  392 ;  Boynton  v.  Hubbard,  7 
Mass.  112;  Sterling  v.  Sinnickson,  5  N.  J.  L. 
871 ;  Crawford  v.  Russell,  62  Barb.  (N.  Y.)  92; 
Duval  v.  Wellman,  14  Daly  (N.  Y.)  515. 

3.  Immoral  Acts. — A  bond  given  by  a  brother 
of  a  married  woman,  who  was  separated  from 
her  husband,  conditioned  for  her  support,  Is 
not  invalid  as  tending  to  impair  the  obligation 
of  the  marriage  covenant,  or  in  contravention 
of  good  morals.  Farnum  v.  Bartlett,  52  Me. 
57°- 

So  a  bond  from  the  husband  to  the  father  of 
the  wife,  conditioned  for  her  maintenance, 
after  a  voluntary  separation,  is  valid.  Page  v. 
Trufant,  2  Mass.  159,  3  Am.  Dec.  41.  See  in- 
fra,  this  section,  Immoral  Consideration. 

4.  Instances  of  Illegal  Conditions  Avoiding 
Bonds. — To  procure  subscriptions  for  nine 
thousand  shares  in  a  patent  which,  by  its  terms, 
was  assignable  to  no  greater  number  than  five 
persons.  Duvergier  v.  Fellows,  10  B.  &  C. 
826,  21  E.  C.  L.  177,  5  Bing.  248,  15  E.  C.  L.  436. 

To  secure  the  payment  of  money  agreed  to 
be  given  for  the  discharge  of  a  person  wrong- 
fully impressed.  Pole  v.  Harborn,  9  East  416, 
note  a. 

To  indemnify  a  property  owner  against  taxes 
levied  on  his  property  for  the  payment  of  rail- 
way aid  bonds  issued  by  a  municipality.  Dean 
v.  Clark,  80  Hun  (N.  Y.)  80. 

To  abide  the  decision  of  county  commission- 
ers as  to  the  legality  of  an  assessment,  in  a 
forthcoming  bond  by  a  delinquent  taxpayer  on 
resuming  possessioti  of  personal  property  lev- 
ied on  by  a  collector.  Hardesty  v.  Price,  3 
Colo.  556. 

To  cover  property  in  fraud  of  creditors. 
Goudy  7'.  Gebhart,  1  Ohio  St.  262;  Powell  v. 
[nman,  8  Jones  L.  (N.  Car.)  436,82  Am.  Dec. 
426;  Lequeux  v.  Oliver,  3  Desnus.  (S.  Car.) 
535* 

To  secure  to  one  creditor  a  secret  prefer- 
ence cucr  nther-..  McFarland  r.  Garbcr,  10 
Ind.  151;  Goodwin  v.  Blake,  3  T.  II.  Mon. 
(Ky.)  106,  16  Am.  Dec.  87. 
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(o)  Contrary  to  statute  Provisions. — Conditions  which  are  contrary  to  statute  pro- 
visions operate,  like  those  in  violation  of  the  common  law,  to  avoid  bonds 
wherein  their  performance  is  made  a  condition  to  the  binding  force  of  the 
obligation.1 

Corporations  Failing  to  Comply  with  the  Law. — Where  a  corporation  fails  to  comply 
with  the  laws  of  a  state,  before  transacting  business  therein,  wherefore  the 
transaction  of  such  business  is  held  to  be  illegal,  a  bond,  given  by  an  officer  or 
agent  of  the  corporation,  conditioned  to  faithfully  discharge  his  duties  per- 
taining to  such  business,  is  void,  the  conditions  being  against  the  laws  of  the 
state.2  To  have  that  effect,  however,  the  requirements  must  be,  by  statute, 
made  a  condition  precedent  to  the  right  to  transact  business;  otherwise,  they 
will  be  held  directory  merely,  and  noncompliance  with  them  will  not  avoid  a 


To  influence  an  alderman  to  a  particular 
course  in  the  discharge  of  his  duties.  Cook  v. 
Shipman,  24  111.  614. 

To  relieve  the  taxable  inhabitants  of  a  town 
from  the  payment  of  a  tax  for  public  improve- 
ments, viz.,  the  extension  and  operation  of  a 
public  highway,  in  a  bond  given  by  property 
owners  of  a  village  to  the  commissioners  of 
highways.  Webb  v.  Albertson,  4  Barb.  (N. 
Y.)  51. 

To  procure  an  appointment  to  office  by  pri- 
vate influence.  Filson  v.  Himes,  5  Pa.  St.  452, 
47  Am.  Dec.  422. 

To  stop  a  criminal  prosecution,  or  not  to  ap- 
pear therein  as  prosecutor  or  witness.  Collins 
-'.  Blantern,  2  Wils.  341 ;  Edgecombe  v.  Rodd, 
5  East  294;  Lindsay  v.  Smith,  78  N.  Car.  328, 
24  Am.  Rep.  463;  Vanover  t).  Thompson,  4 
Jones  L.  (N.  Car.)  485;  Gray  v.  Seigler,  2 
Strobh.  L.  (S.  Car.)  117. 

To  secure  the  price  of  goods  sold  in  illegal 
traffic.  Lightfoot  v.  Tenant,  1  B.  &  P.  551; 
Paxton  v.  Popham,  9  East  408. 

To  secure  the  payment  of  a  gaming  debt. 
Davidson  v.  Givins,  2  Bibb  (Ky.)  200,  4  Am. 
Dec.  695. 

To  faithfully  discharge  the  duties  of  agent 
of  a  foreign  banking  corporation,  such  busi- 
ness being  illegal  as  against  the  laws  and 
policy  of  the  state.  Newberry  Bank  v.  Stegall, 
41  Miss.  142.  See  the  title  Illegal  Con- 
tracts. 

Conditions  Held  Legal  and  Binding. — To  abide 
by  and  accept  the  provisions  of  a  will,  and  not 
to  waive  the  same,  or  cause  to  make  any  trou- 
ble or  expense  to  the  obligee  in  respect  to  any 
bequest  or  legacy  given  him.  Barrett  v.  Car- 
den,  65  Vt.  431,  36  Am.  St.  Rep.  876. 

To  indemnify  an  officer  if  the  latter  will  sell 
property  held  by  him  under  execution  at  the 
suit  of  the  obligor,  the  property  being  claimed 
by  the  debtor  to  be  exempt.  Miller-'.  Rhoades, 
20  Ohio  St.  494. 

To  defend  a  suit  prosecuted  against  the  ob- 
ligee and  save  him  harmless  against  costs  and 
charges, — not  void  for  maintenance  necessar- 
ily. Maintenance  must  be  pleaded  in  such 
case.    Riggst).  Shirley,  9  Humph.  (Tenn.)  71. 

1.  Acts  Made  Illegal  by  Statute. — The  follow- 
ing are  instances  of  conditions  for  the  perform- 
ance of  acts  made  illegal  by  statute,  and  which 
have  been  held  to  avoid  bonds : 

To  procure  offices,  against  5  and  6  Edw.  VI., 
c.  16.    Godolphin  v.  Tudor,  2  Salk.  468;  Law 


v.  Law,  3  P.  Wms.  391,  Cas.  temp.  Talb.  140; 
Layng  v.  Paine,  Willes  571. 

To  resign  a  benefice,  against  31  Eliz.,  c.  6, 
and  12  Am.  St.  2,  c.  12.  London  v.  Ffytche, 
1  East  492;  Fletcher  v.  Sondes,  3  Bing.  501, 13 
E.  C.  L.  64 ;  Partridge  v.  Whiston,  4  T.  R.  359. 

To  effect  or  encourage  stock-jobbing,  against 
10  Geo.  II.,  c.  8.  Amory  v.  Merryweather,  2 
B.  &  C.  573,  9  E.  C.  L.  183. 

To  secure  gaming  debts,  against  9  Anne,  c. 
14,  §  5.  Sigel  v .  Jebb,  3  Stark.  1,  14  E.  C.  L.143. 

To  make  usurious  payments,  against  12  Anne, 
St.  2,  c.  16,  §  2.  White  v.  Wright,  3  B.  &  C. 
273,  10  E.  C.  L.  75;  Fussil  v.  Brookes,  2  C.  & 
P.  318,  12  E.  C.  L.  145;  Cuthbert  v.  Haley,  8 
T.  R.  390;  Dewar  v.  Span,  3  T.  R.  425.  Or 
against  1  Va.  Rev.  Code,  c.  102,  §  3,  p.  374. 
Campbells  v.  Patterson,  11  Leigh  (Va.)  117. 

To  pay  a  superior  officer  more  than  his 
statutory  portion  of  fees  received  by  a  deputy. 
Farrar  v.  Barton,  5  Mass.  395;  Godolphin  v. 
Tudor,  2  Salk.  468 ;  Layng  v.  Paine,  Willes 
57i- 

2.  Unauthorized  Business  of  Corporations. — A 

foreign  bank  having  established  an  agency  in 
a  state  without  authority  of  law,  and  taken  a 
bond  from  the  agent  in  charge  of  it,  condi- 
tioned to  faithfully  discharge  the  duties  of 
such  agency,  in  an  action  against  the  sureties 
thereon  for  the  penalty,  it  was  held  that  the 
condition  of  the  bond  was  illegal,  as  against 
the  laws  and  policy  of  the  state.  Newberry 
Bank  v.  Stegall,  41  Miss.  142. 

An  Express  Company  having  failed  to  file 
with  the  recorder  of  a  certain  county  in  Indi- 
ana, where  it  carried  on  business,  a  statement 
prescribed  by  Indiana  Laws  of  March  5,  1855 
(1  G.  &  H.  327),  it  was  held  that  such  business 
was  illegal,  and  a  bond  by  an  agent  to  the 
company,  conditioned  to  discharge  certain 
duties  in  the  transaction  of  such  business,  was 
void.    Daniels  v.  Barney,  22  Ind.  207. 

A  Foreign  Insurance  Company  appointed  an 
agent  for  the  western  part  of  Pennsylvania, 
and  took  from  him  a  bond  conditioned  to 
promptly  pay  over  all  moneys  received  from 
time  to  time  as  such  agent.  In  an  action  for 
breach  of  condition,  it  appearing  that  the 
company  had  not  complied  with  certain  re- 
quirements of  the  Act  of  April  11,  1868  (1 
Br.  Purd.  796  rt  scq.),  prerequisite  to  doing 
business  in  the  state,  the  business  was  held  il- 
legal and  the  bond  was  void.  Thorne  v.  Trav- 
ellers Ins.  Co.,  80  Pa.  St.  15,  21  Am.  Rep.  89. 
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bond  conditioned  to  discharge  duties  pertaining  thereto.1 

(3)  In  Consideration  of  Unlawful  Acts  by  Obligee — (a)  Immoral  Consideration. — 
A  condition  to  do  or  forbear  to  do  anything  in  consideration  of  an  unlawful 
act  to  be  performed  by  the  obligee,  will  avoid  a  bond  in  the  same  manner  as 
if  the  unlawful  act  had  been  covenanted  to  be  performed  by  the  obligor. 
Thus,  a  bond  is  void  which  contains  a  condition  binding  the  obligor  to  do 
something  in  consideration  that  the  obligee  shall  do  or  submit  to  acts  of 
immorality.2 

(b)  Various  Unlawful  Considerations. — So  where  the  consideration  is  that  the 
obligee  shall  do  or  has  done  some  act  which  is  a  breach  of  public  duty  3  or 


1.  Noncompliance  with  Purely  Directory  Pro 
visions  Not  Illegal. — Thorne  v.  Travellers  Ins. 
Co.,  80  Pa.  St.  15,  21  Am.  Rep.  89;  Washing- 
ton County  Ins.  Co.  v.  Colton,  26  Conn.  42. 

An  insurance  company,  organized  in  New 
York,  appointed  an  agent  for  a  part  of  Penn- 
sylvania, taking  from  him  a  bond  conditioned 
to  honestly  discharge  the  duties  of  an  agent 
of  the  company.  A  statute  of  Pennsylvania 
required  all  foreign  insurance  companies,  es- 
tablishing agencies  within  the  state,  to  publish 
a  report  of  their  condition  for  three  months 
in  every  year  in  certain  cities  named,  and  all 
agents  of  such  companies,  before  commencing 
business,  to  file  copies  of  their  powers  of  at- 
torney in  the  office  of  the  secretary  of  state.  In 
an  action  in  Connecticut  for  breach  of  condi- 
tion, it  was  held  that  the  publication  of  such 
report  was  not  made  a  condition  precedent  to 
the  right  to  commence  business,  but  was 
merely  directory,  and  hence  noncompliance 
did  not  render  the  business  illegal;  that  the 
requirement,  that  all  agents  before  commenc- 
ing business  must  file  with  the  secretary  of 
state  a  copy  of  the  powers  of  attorney,  was  the 
duty  of  the  agent  himself,  of  the  neglect  of 
which  neither  he  nor  his  sureties  could  take 
advantage;  and  that  the  business  was  legal, 
the  condition  valid,  and  the  bond  binding. 
Washington  County  Ins.  Co.  v.  Colton,  26 
Conn.  42. 

2.  Illicit  Cohabitation. — A  condition  binding 
the  obligor  to  pay  to  the  obligee  a  sum  of 
money,  or  otherwise  suffer  loss,  in  consider- 
ation that  the  obligee  or  a  third  person  will 
illicitly  cohabit  with  the  obligor,  or  in  order 
to  prevent  the  discontinuance  of  an  existing 
illicit  connection,  is  unlawful,  and  avoids  the 
bond.  Gray  v.  Mathias,  5  Ves.  Jr.  286;  Friend 
V,  Harrison,  2  C.  &  P.  584,  12  E.  C.  L.  276; 
Dillon  7'.  Jones,  cited  in  In  >  r  Vallance,  2fiCh. 
Div.  «6j  Walker  v.  Perkins,  3  Burr.  1568,  1 
Wi  HI.  517;  Cox's  Case,  3  P.  Wins.  339; 
Walker  v.  Gregory,  36  Ala.  180;  VVinebrlnner 
v.  Weisiger,  3  T.  B.  Mon.  (Ky.)  35;  Trov- 
inger  v.  M'Hurney,  q  Cow.  (N.  Y.)  253; 
Singleton  v.  Ilrcmur,  Harp.  L.  (S.  Car.)  201. 

Hut  if  it  does  not  sipjx-ar  on  tin-  fine  of  the 
bond,  and  cannot  he  proved  by  extrinsic  evi- 
dence, that  the  bond  was  given  for  the  |>ur 
pone  of  inducing  or  continuing  the  illicit 
connection,  the  condition  and  the  bond  arc 
vnlid.  The  fact  of  cohabitation,  or  its  contin- 
uance titer  the  bond,  raises  no  presumption 
that  this  was  the  consideration.  "There  is 
little  difference  between  nich  a  bond  to  a  per 
son  In  this  unhappy  situation,  and  giving  a 


sum  of  money."  Hill  v.  Spencer,  Ambl.641  ; 
In  re.  Vallance,  26  Ch.  Div.  353. 

A  bond  given  as  an  indemnity  for  past  il- 
licit cohabitation  is  not  therefore  invalid. 
See  infra,  this  section,  Past  Unlawful  Acts. 

3.  Breach  of  Public  Duty — Aiding  the  Rebel- 
lion.— Bonds  conditioned  for  the  payment  of 
money,  in  consideration  of  a  loan,  for  the  pur- 
pose of  purchasing  a  forge  at  which  to  make 
iron  for  the  Confederate  government,  were 
held  void.  Logan,  v.  Plunimer,  70  N.  Car. 
388.    See  Ivey  v.  Noble,  54  Ga.  344. 

So,  also,  where  the  loan  was  for  the  purpose 
of  hiring  a  substitute  in  the  Confederate 
army.  Steele  v.  Holt,  75  N.  Car.  188.  Not  so, 
however,  in  the  case  of  a  bond  conditioned  for 
the  delivery  of  Confederate  bonds,  the  consid- 
eration being  Confederate  treasury  notes 
loaned  to  the  obligor.  It  was  held  that  a  re- 
covery could  be  had  thereon  for  their  value 
in  United  States  money,  estimated  according 
to  the  scale  adopted  by  law  for  such  cases. 
Ilaughton  v.  Merony,  65  N.  Car.  124. 

And  where  a  special  plea  recited  that  the 
consideration  of  a  bond  was  Confederate  treas- 
ury notes,  issued  by  an  illegal  association  to 
overthrow  the  government  of  the  United 
States,  and  for  no  other  consideration  what- 
ever, it  was  held  to  present  an  immaterial  is- 
sue. Huffman  v.  Callison,  6  W.  Va.  301.  See 
the  title  ILLEGAL  Contracts. 

Compounding  Felonies  or  Stifling  Prosecutions. 
— A  condition  founded  upon  the  consideration 
that  the  obligee  will  not  appear  as  prosecutor 
or  witness  in  a  criminal  proceeding  is  void. 
In  offenses  less  than  felony  this  compounding 
or  concealment  is  not  indictable,  but  it  is, 
nevertheless,  against  the  policy  of  the  law  and 
the  due  course  of  justice,  and  a  court  of  law 
will  not  lend  its  aid  to  enforce  any  such  con- 
tract. Vanover  v.  Thompson,  4  Jones  I,.  ( N. 
Car.)  485;  Gray  f.  Seigler,  2  Strobh.  L.  (S. 
Car.  117.  See  the  title  Compounding  Of- 
fknsks. 

Embezzlement. — A  bond  given  by  one  who 
has  embezzled  money,  to  the  owners,  condi- 
tioned to  refund  the  amount  upon  considera- 
tion that  the  obligees  would  compound  and 
cancel  said  crime  and  abstain  from  any  prose- 
cution therefor,  was  held  invalid  although  the 
obligees  did  not  in  fact  know  that  the  crime 
hail  been  committed,  and  the  agreement  was 
made  by  an  agent  of  the  obligees  and  did  not 
appear  on  the  face  of  the  bond.  Cheltenham 
Fire-Brick  Co.  :■.  Cook,  44  Mo.  29. 

Forgory. —  Where  part  of  the  consideration 
of  a  bond  of  Indemnity  against  a  forged  note 
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official  duty,1  or  constitutes  a  fraud,2  or  a  wilful  and  malicious  injury,3  or 
otherwise  violates  a  statute.4 

(o)  indemnity  against  Unlawful  Acts. — A  condition  to  indemnify  against  the  con- 
sequences of  an  unlawful  act,  to  be  performed  by  the  obligee,  is  deemed  to  be  in 
consideration  of  such  acts,  and  the  bond  therefore  avoided  in  the  same  manner.5 


was  that  the  individual  upon  whom  the  forg- 
ery was  made  was  not  to  appear  against  the 
accused  unless  he  should  be  summoned,  the 
bond  was  held  void.  Thompson  v.  Whitman, 
4  Jones  L.  (N.  Car.)  47;  Garner  v.  Quails,  4 
Jones  L.  (N.  Car.)  223. 

Malicious  Mischief. — Cameron  v.  McFarland, 
2  Law  Repos.  (N.  Car.)  415,  6  Am.  Dec.  566. 

Bastardy. — A  bond  founded  upon  a  com- 
promise and  abandonment  of  a  bastardy  pros- 
ecution is  not  unlawful.  Maurer  v.  Mitchell, 
9  W.  &  S.  (Pa.)  71;  Hamden  v.  Merwin,  54 
Conn.  418;  Wyant  v.  Lesher,  23  Pa.  St.  340. 

Appointing  to  Office  for  Pay.  —  A  bond  given 
by  a  deputy  sheriff  with  sureties  to  the  princi- 
pal sheriff,  conditioned  that  the  deputy  would 
faithfully  perform  the  duties  of  the  office,  so  as 
to  keep  the  sheriff  indemnified,  and  pay  to  the 
sheriff  the  sum  of  seventy-five  dollars  at  the 
expiration  of  a  year,  and  a  like  sum  at  the  ex- 
piration of  the  sheriff's  term  of  office,  was  held 
Toid.    Lewis  v.  Knox,  2  Bibb  (Ky.)  453. 

To  the  same  effect  see  Davis  v.  Hull,  1  Litt. 
(Ky.)  9;  Love  v.  Buckner,  4  Bibb  (Ky.)  506; 
Noel  v.  Fisher,  3  Call  (Va.)  215.  See  the 
titles  Illegal  Contracts  ;  Public  Offices. 

Breach  of  Paternal  Duty. — A  bond  given  by  an 
infant  to  his  father,  in  consideration  of  the  lat- 
ter's  granting  permission  to  leave  home,  is 
void.    Geist  v.  Geist,  2  Pa.  St.  441. 

1.  Breach  of  Official  Duty — Bribing  an  Alder- 
man.— A  condition  for  the  payment  of  money, 
in  consideration  of  an  understanding  wherein 
a  Chicago  alderman  promised  to  use  his  in- 
fluence to  secure  the  passage  of  certain  ordi- 
nances touching  the  lands  of  the  obligor,  was 
held  bribery,  and  avoided  the  bond,  although 
the  alderman  was  not  the  designated  obligee. 
Cook  v.  Shipman,  24  111.  614.  See  the  titles 
Illegal  Contracts;  Public  Officers. 

Permitting  an  Escape. — Given  v.  Driggs,  1 
Cai.  (N.  Y.)  450;  Webbers  v.  Blunt,  19  Wend. 
(N.  Y.)  188,  32  Am.  Dec.  445  ;  Lowrey  v.  Bar- 
ney, 2  D.  Chip.  (Vt.)  11.  See  also  Winter  v. 
Kinney,  1  N.  Y.  365;  Decker  v.  Judson,  16N. 
Y.  439;  Morton  v.  Campbell,  37  Barb.  (N.  Y.) 
179;  and  the  title  Escape. 

Failure  to  Perfect  Execution,  as,  for  example, 
making  no  return,  Greenwood  v.  Colcock,  2 
Bay  (S.  Car.)  67;  or  making  return  nulla  bona 
after  a  seizure  on  a  fi.fa.,  Wright  t>.  Verney,  3 
Doug.  240,  26  E.  C.  L.  94 ;  or  refusing  to  make 
a  sale,  Lampton  v.  Taylor,  Litt.  Sel.  Cas. 
(Ky.)  275;  Perkins  v.  Proud,  62  Barb.  (N.  Y.) 
429. 

Committing  a  Trespass  undercolor  of  Office. — 

Griffiths  v.  Hardenbergh,  41  N.  Y.  464;  Mor- 
gan v.  Hale,  12  W.  Va.  713. 

2.  Fraudulent  Consideration — Withholding  Op- 
position to  Insolvency  Proceedings. — Where  one 
appeared  in  behalf  of  creditors  to  oppose  an 
insolvent's  discharge,  a  bond  given  to  him  by 
the  insolvent  conditioned  that  the  latter  give 
his  promissory  note  for  one  hundred  dollars 


in  consideration  that  the  former  withhold  op- 
position to  the  proceedings,  it  was  held  that 
the  bond  tended  to  facilitate  fraud,  was  there- 
fore against  public  policy,  and  void.  Tuxbury 
v.  Miller,  19  Johns.  (N.  Y.)  311. 

To  the  same  effect  are  Waite  v.  Harper,  2 
Johns.  (N.  Y.)  386;  Bruce  v.  Lee,  4  Johns. 
(N.  Y.)  410;  Goodwin  v.  Blake,  3  T.  B.  Mon. 
(  Ky. )  106,  16  Am.  Dec.  87.  Compare  Price  v. 
Summers,  5  N.  J.  L.  667. 

Aiding  in  Defrauding  Creditors. —  Where  the 
consideration  of  a  bond  was  that  the  obligor 
should  hold  certain  property  of  the  obligee  in 
order  to  evade  a  levy  of  execution  and  defraud 
creditors,  it  was  held  void  ;  the  defendant  be- 
ing allowed  to  prove  his  own  fraud  for  that 
purpose.  Powell  v.  Inman,  8  Jones  L.  (N. 
Car.)  436,  82  Am.  Dec.  426;  Goudy  v.  Geb- 
hart,  1  Ohio  St.  262;  Lequeux  v.  Oliver,  3 
Desaus.  (S.  Car.)  535;  Harvin  v.  Weeks,  11 
Rich.  L.  (S.  Car.)  601. 

3.  Personal  Injury — Abduction. — A  condition 
for  the  payment  of  money  in  consideration  of 
services  rendered  in  committing  an  abduction 
is  clearly  unlawful.  Barker  v.  Parker,  23 
Ark.  390. 

Wilful  and  Malicious  Lnjury. —  A  bond  condi- 
tioned to  indemnify  the  obligee  against  the 
consequences  of  acts  amounting  to  wilful  and 
malicious  injury  to  the  property  of  others  is 
against  law  and  void.  Newburgh  v.  Galatian, 
4"Cow.  (N.  Y.)  343. 

4.  Consideration  Violating  Statute — Lotteries. 
— Lotteries  having  been  interdicted  by  law,  a 
bond  was  held  absolutely  void  which  was 
given  in  consideration  of  lottery  tickets. 
Morton  v.  Fletcher,  2  A.  K.  Marsh.  (Ky.) 
137,  12  Am.  Dec.  366. 

So,  also,  where  a  bond  was  given  in  consid- 
eration of  services  rendered  in  conducting  a 
lottery.    Swain  v.  Scott,  11  S.  &  R.  (Pa.)  155. 

Gambling  Debt. — Davidson  v.  Givins,  2  Bibb 
(Ky.)  200,  4  Am.  Dec.  695;  Coyle  v.  Fowler, 
3  J.  J.  Marsh.  (Ky.)  474;  Jones  v.  Jones,  Term 
(N.  Car.)  no. 

But  where  a  judgment  has  been  recovered 
at  law  upon  a  gaming  bond,  a  court  of  equity 
has  no  power  to  set  it  aside,  it  appearing  that 
the  obligee  was  not  prevented  from  making  a 
defenseatlaw.  Jones  v.  Jones,  Term  (N.  Car.) 
no.    See  the  title  Gambling  Contracts. 

Usury. — Rogers  v.  Oxford  Bank,  108  N.  Car. 
574;  Coyle  v.  Fowler,  3  J.  J.  Marsh.  (Ky.) 
474.    See  the  title  Usury. 

Illegal  Hiring  of  Convicts. — A  bond  given  by 
one  who  illegally  hired  convicts  of  an  officer 
in  charge  of  them,  conditioned  for  the  faith- 
ful performance  of  his  illegal  contract,  was 
held  not  sufficient  ground  for  an  action  for 
damages  against  the  obligor  for  refusing  to 
take  the  convicts.  Walton  County  v.  Frank- 
lin, 95  Ga.  538. 

6.  Condition  to  Indemnify  against  Unlawful 
Acts  Avoids  Bond  —  England.  —  Blackett  v. 
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Indemnifying  innocent  Parties. —  But  if  the  condition  be  to  indemnify  an  innocent 
third  party,  the  bond  will  be  upheld.1 

Past  Unlawful  Acts. — A  condition  to  indemnify  against  the  consequences  of 
an  unlawful  act  already  performed  is  not  in  consideration  of  such  act,  and 
hence  not  unlawful;2  unless  the  bond  was  given  pursuant  to  a  prior  illegal 


Crissop,  i  Ld.  Raym.  278;  Wright  v.  Ver- 
ney,  3  Doug.  240,  26  E.  C.  L.  94. 

United  States. — Greathouse  v.  Dunlap,  3 
McLean  (U.  S.)  303;  Hayden  v.  Davis,  3  Mc- 
Lean (U.  S.)  276. 

Alabama. — Renfro  v.  Heard,  14  Ala.  23,  48 
Am.  Dec.  82;  Prewitt  v.  Garrett,  6  Ala.  128, 
41  Am.  Dec.  40. 

Indiana. — Anderson  v.  Farns,  7  Blackf. 
(Ind.)  343. 

Kentucky. — Lampton  v.  Taylor,  Litt.  Sel. 
Cas.  (Ky.)  275. 

Massachusetts.  —  Marsh  v.  Gold,  2  Pick. 
(Mass.)  285. 

New  York. — Newburgh  v.  Galatian,  4  Cow. 
(N.  Y.)  340;  Griffiths  v.  Hardenbergh,  41  N. 
Y.  464. 

North  Carolina. — Thompson  v.  Whitman, 
4  Jones  L.  (N.Car.)  47;  Garner  v.  Quails,  4 
Jones  L.  (N.  Car.)  223. 

South  Carolina. — Greenwood  v.  Colcock,  2 
Bay  (S.  Car.)  67. 

Vermont. — Lowrey  v.  Barney,  2  D.  Chip. 
(Vt.)  11. 

West  Virginia. — Morgan  v.  Hale,  12  W. 
Va.  713. 

Champerty  and  Maintenance — Wages — Public 
Policy. — In  Bundy  v.  Newton  (Supreme  Ct.), 
19  N.  Y.  Supp.  734,  ajjirme.d  138  N.  Y.  643,  cit- 
ing2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
467a,  it  was  held  that  the  acceptance  of  a 
bond,  given  by  a  person  not  a  party  to  a  libel, 
agreeing  to  indemnify  the  obligee  for  expenses 
Incurred  in  coming  to  the  place  of  trial,  in  case 
he  will  suffer  himself  to  be  sued  elsewhere  than 
in  the  place  of  his  residence,  does  not  render 
the  obligee  guilty  of  champerty  or  mainte- 
nance, even  assuming  the  statutes  relating  to 
this  offense  are  still  inforce.  And,  second,  such 
a  bond  is  not  invalid  as  being  without  consider- 
ation, nor  in  permitting  the  obligee  to  wager 
upon  the  issue  of  the  litigation  to  the  extent  of 
receiving  reimbursement  of  expenses  in  the 
event  of  obtaining  final  judgment.  And  fur- 
ther, such  a  bond  is  not  invalid  as  against  pub- 
lic policy  in  having  brought  a  nonresident 
defendant  into  the  state,  by  agreeing  to  pay  his 
expenses,  when  it  appears  that  the  convenience 
of  witnesses  and  the  subject  of  controversy  de- 
manded a  trial  therein. 

1.  Indemnifying  Innocent  Holder  of  Illegal 
Bote.  —  A  bond  given  by  the  maker  of  an 
usurious  note  to  an  indorsee,  who  received  it 
without  notice  of  the  usury  and  paid  a  valua- 
ble Consideration,  in  order  to  indemnify  the 
Indorsee  against  loss  thereon,  Is  a  valid  bond. 
Cuihbert  v.  Haley,  8  T.  R.  390. 

Hut  where  the  indorsee  took  n  note,  illegal 
because  given  in  the  course  of  a  stock-jobbing 
transaction  which  was  forbidden  by  statute, 
with  notice  of  i t m  illegality  and  after  maturity, 
a  bond  of  indemnity  given  in  fear  of  an  action 
thereon  was  held  void.     Amory  v.  Merry- 


weather,  2  B.  &  C.  573,  9  E.  C.  L.  183.  See 
also  McLauren  v.  Graham,  26  Miss.  400. 

2.  Consequences  of  Past  Unlawful  Acts  may  Be 
a  Good  Consideration. — Hackct  v.  Tilly,  11 
Mod.  93. 

Escape. — A  sheriff  having  permitted  an  ex- 
ecution defendant  to  escape,  and  the  plaintiff 
having  secured  judgment  against  the  officer 
in  consequence,  a  bond  by  the  defendant 
given  thereafter,  conditioned  to  idemnify  the 
officer,  was  held  binding.  Given  z\  Driggs,  I 
Cai.  (N.  Y.)  450;  Doty  v.  Wilson,  14  Johns. 
(N.  Y.)  378.    See  the  title  Escape. 

Fraud. — A  promise  to  indemnify  the  defend- 
ant in  a  suit  brought  by  a  third  party  for  a 
fraudulent  sale  of  cotton  was  held  binding. 
Kneeland  v.  Rogers,  2  Hall  (N.  Y.)  579. 

Seduction. — Turner-1.  Vaughan,  2  Wils.  339; 
Nye  v.  Moseley,  6  B.  &  C.  133,  13  E.  C.  L. 
119;  Bivins  -•.  Jarnigan,  3  Baxt.  (Tenn.)  282. 
See  the  title  Seduction. 

Trespass. — A  bond  conditioned  to  indemnify 
an  officer  against  a  trespass  already  committed, 
in  making  a  levy,  was  held  valid,  and  the  Su- 
preme Court  of  New  York,  by  James,  J.,  said  : 
"  A  bond  given  to  indemnify  against  an  illegal 
act  to  be  done  is  void  ;  but  not  so  when  given 
to  indemnify  against  an  act  already  done,  and 
not  known  to  be  illegal  at  the  time.  In  the 
latter  case  the  indemnity  is  valid.  In  this  case 
it  was  shown  that  th :  act  was  supposed  to  be 
lawfulwhen  done,  and  when  the  indemnity  was 
given.  Even  a  party  guilty  of  an  illegal  act  may 
take  an  indemnity  against  its  consequences." 
Griffiths  v.  Hardenbergh,  41  N.  Y.  464. 

To  the  same  effect  see  Stone  v.  Hooker,  9 
Cow.  (N.  Y.)  154. 

Unlawful  Cohabitation. — In  re  Vallance,  26 
Ch.  Div.  353  ;  Wyant  v.  Lesher,  23  Pa.  St.  338. 
See  Winebrinner7».Weisiger,3T.  B.Mon.  ( K  v.) 
35;  Bunn  v.  Winthrop,  1  Johns.  Ch.  (N.  Y.) 
329- 

Notwithstanding  the  parties  continue  the 
unlawful  connection.  Hall  -•.  Palmer,  3  Hare 
533;  Fisher  v.  Bridges,  3  El.  &  HI.  642,'  77  E. 
C.  L.  642;  Brown  7'.  Kinsey,  81  N.  Car.  245; 
Wyant  v.  Lesher,  23  Pa.  St.  338. 

And  although  the  obligor  be  a  married  man 
during  the  period  of  cohabitation,  which  fact 
was  known  to  the  woman.  Nye  v.  Mosebey, 
6  B.  &  C.  133,  13  E.  C.  L.  119;  Cox's  Case,  3 
P.  Wins.  339. 

See  also  supra,  this  section,  Immoral  Con- 
sideration. 

Bastardy  Bonds,  i.  c, bonds  conditioned  for 
the  maintenance  of  a  bastard  child  or  its 
mother,  or  both,  by  the  putative  father,  al- 
though given  as  indemnity  for  consequences 
arising  out  of  past  unlawful  acts,  are  univer- 
sally Upheld.  Moreover,  BUCh  bonds  are  held 
to  be  for  the  public  benefit,  and  are  frequently 
required  by  statute;  but  in  the  absence  of  a 
statute  requirement  they  are  considered  as 
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agreement  between  the  same  parties;1  or  unless  it  was  given,  in  lieu  of 
payment,  by  way  of  reward.2 

(d)  Unauthorized  Official  Acts. — Unauthorized  official  acts,  that  is,  such  acts  as  an 
official  is  not  authorized  to  do  by  statute  or  virtute  officii,  are  deemed  to  be 
so  far  unlawful  that  if  the  condition  of  a  bond  is  prima  facie,  or  can  be 
shown  to  be,  in  consideration  of  such  act  or  acts,  the  condition  is  unlawful 
and  the  bond  consequently  void.3 

Acts  of  De  Facto  Officer. — The  fact  that  an  officer  has  no  valid  right  to  the 
office  which  he  occupies  does  not  render  his  official  acts  illegal  or  unauthorized 
if  he  can  be  regarded  as  de  facto  officer;4  a  bond,  therefore,  conditioned  for 
the  faithful  performance  of  the  functions  of  such  office  is  valid.5 

(e)  Unauthorized  Corporate  Acts. — Unauthorized  corporate  acts,  where  made  the 
consideration  for  the  condition  in  a  bond,  do  not  avoid  the  bond  unless  such 
acts  are  positively  prohibited.6 


being  based  upon  a  good  and  meritorious  con- 
sideration. Hamdenz>.Merwin,  54  Conn.  418; 
Bunn  v.  Winthrop,  1  Johns.  Ch.  (N.  Y.)  329; 
Bruce  v.  Lee,  4  Johns.  (N.  Y.)  411;  Maurer 
v.  Mitehell,  9  W.  &  S.  (Pa.)  69;  Wyant  v. 
Lesher,  23  Pa.  St.  340.  See  the  title  Bas- 
tardy, vol.  3,  p.  871. 

1.  Bond  in  Consideration  of  a  Prior  Illegal 
Agreement  Is  Void. — Steele  v.  Holt,  75  N.  Car. 
188;  Logan  v.  Plummer,  70  N.  Car.  388. 

See  also,  for  the  same  principle  in  cases  of 
promissory  notes  and  other  simple  contracts: 
Toler  v.  Armstrong,  4  Wash.  (U.  S.)  297, 
11  Wheat.  (U.  S.)  258;  Ivey  v.  Noble,  54  Ga. 
344;  Deering  v.  Chapman,  22  Me.  488,  39  Am. 
Dec.  592 ;  Adams  v.  Rowan,  8  Smed.  &  M. 
(Miss.)  624;  McLauren  v.  Graham,  26  Miss. 
400;  Coulter  v.  Robertson,  14  Smed.  &  M. 
(Miss.)  18 ;  Barton  v.  Port  Jackson,  etc.,  Plank 
Road  Co.,  17  Barb.  (N.  Y.)  397  ;  Bates  v.  Wat- 
son, 1  Sneed  (Tenn.)  376 ;  Shelton  v.  Marshall, 
16  Tex.  344;  Buck  v.  Albee,  26  Vt.  184,  62 
Am.  Dec.  564. 

2.  Reward  for  Past  Unlawful  Acts  Is  an  Un- 
lawful Consideration.  —  Barker  v.  Parker,  23 
Ark.  390;  Newburgh  v.  Galatian,  4  Cow.  (N. 
Y.)  340;  Swain  v.  Scott,  11  S.  &  R.  (Pa.)  155. 

3.  Unauthorized  Official  Act,  as  Consideration 
for  Condition,  Avoids  the  Bond. — As,  for  instance, 
a  sherifT  granting  ease  and  favor  to  a  prisoner. 

England. — Lenthall  v.  Cook,  1  Lev.  254. 

Kentucky, —  Moore  v.  Allen,  3  J.  J.  Marsh. 
(Ky.)  621 ;  Lampton  v.  Taylor,  Litt.  Sel.  Cas. 
(Ky.)  273.  . 

Maine. — Kavanagh  v.  Saunders,  8  Me.  422. 

Massachusetts. — Morse  v.  Hodsdon,  5  Mass. 
317;  Clap  v.  Cofran,  7  Mass.  101 ;  Brown  v. 
Getchell,  11  Mass.  16;  Churchill  v.  Perkins,  5 
Mass.  541. 

New  Jersey. — Fanshor  V.  Stout,  4  N.  J.  L. 

363- 

New  York. — Winters.  Kinney,  1  N.  Y.365; 
Given  v.  Driggs,  I  Cai.  (N.  Y.)  450. 

Pennsylvania. —  Claasen  v.  Shaw,  5  Watts 
(Pa.)473,  30  Am.  Dec.  338;  Koons  v.  Seward, 
H  Watts  (Pa.)  389. 

Or  Selling  Property  on  Execution  without  Au- 
thority, as,  for  example,  where  the  property  is 
exempt  from  execution  sale,  and  is  so  claimed 
by  the  defendant,  Renfro  v.  Heard,  14  Ala. 
23,  48  Am.  Dec.  82;  where  the  property  be- 
longs to  a  stranger  to  the  process,  Prewitt  v. 
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Garrett,  6  Ala.  128,  41  Am.  Dec.  40;  or  where 
an  order  has  been  made  enjoining  the  sale, 
Buffendeau  v.  Brooks,  28  Cal.  641. 

4.  De  Facto  Officer. — As  to  when  the  incum- 
bent of  an  office  may  be  considered  an  officer 
de  facto,  and  when  a  mere  usurper,  see  the 
title  De  Facto  Officers. 

"  An  officer  de  facto  is  one  who  has  the  repu- 
tation of  being  the  officer  he  professes  to  be, 
but  is  not  a  good  officer  in  point  of  law." 
Parker  v.  Kett,  1  Ld.  Raym.  658;  Rex  v.  Bed- 
ford Level  Corp.,  6  East  368. 

5.  Bond  of  a  de  Facto  Officer  Is  Valid. — He 
and  his  sureties  are  estopped  to  deny  the  valid- 
ity of  his  appointment  or  election. 

United  States. — U.  S.  v.  Maurice,  2  Brock. 
(U.  S.)  96. 

Alabama. — Sprowl  v.  Lawrence,  33  Ala. 
674 ;  Williamson  v.  Woolf ,  37  Ala.  298 ;  Wilson 
v.  Cantrell,  19  Ala.  642  ;  Corbitt  v.  Carroll,  50 
Ala.  315. 

California. — People  v.  Jenkins,  17  Cal.  500. 

Idaho. — People  v.  Slocum,  1  Idaho  62. 

Illinois. — Pritchett  v.  People,  6  111.  525; 
Green  v.  Wardwell,  17  111.  278. 

Iowa. — Boone  County  v.  Jones,  54  Iowa  699. 

Kentucky. — Com.  v.  Teal,  14  B.  Mon.  (Ky.) 
24. 

Maine. — Ford  v.  Clough,  8  Me.  334,  23  Am. 
Dec.  513. 

Minnesota. — Renville  County  v.  Gray,  61 
Minn.  242. 

Mississippi. — State  v.  Cooper,  53  Miss.  615. 

Nevada. — State  v.  Wells,  8  Nev.  105 ;  State 
v.  Rhoades,  6  Nev.  352. 

Tennessee. — Jones  v.  Scanland,  6  Humph. 
(Tenn.)  195,  44  Am.  Dec.  300. 

Virginia. — Chapman  v.  Com.,  25  Gratt. 
(Va.)  '736. 

West  Virginia. — Reed  v.  Hedges,  16  W. 
Va.  194. 

But  there  must  be  an  office  in  existence; 
otherwise  the  acts  are  not  official  in  any  sense, 
and  the  bond  is  clearly  void.  Silver  v.  Gov- 
ernor, 4  Blackf.  (Ind.)  15;  Olds  v.  State,  6 
Blackf.  (Ind.)  91 ;  U.  S.  v.  Maurice,  2  Brock. 
(U.  SO96.    See  the  title  De  Facto  Officers. 

6.  Unauthorized  Corporate  Acts — Loan  by  a 
Bank  without  Security. — Where  a  bank  was  re- 
quired, under  South  Carolina  laws  (8  Stat.  24), 
to  take  mortgages  upon  making  loans,  a  bond 
taken  by  a  bank  conditioned  to  secure  a  loan 
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b.  Defective  Conditions. — A  condition  may  be  impossible  or  repugnant, 
or  it  may  be  so  expressed  as  to  be  void  for  insensibility  or  uncertainty.1  And 
where  the  true  meaning  cannot  be  ascertained,  or  when  ascertained  the  con- 
dition cannot  be  enforced,  the  obligation  will  nevertheless  be  binding  at  com- 
mon law;  and  herein  lies  an  important  distinction  between  conditions  void 
for  illegality  and  conditions  void  because  merely  defective.2 

Defects  Supplied  by  Construction.  — In  construing  a  condition  in  a  bond  the  court 
regards  always  the  intention  of  the  parties,  so  far  as  that  intention  can  be 
gathered  from  the  whole  instrument;3  and  if  the  intention  so  ascertained 
will  supply  or  correct  a  defect  in  the  condition,  it  will  be  allowed  to  prevail 
for  that  purpose.4 


of  money  was  held  not  illegal  and  void  because 
not  secured  by  mortgage;  and  further,  that 
though  it  might  be  an  abuse  of  corporate 
powers,  for  which  the  corporation  would  be 
answerable  to  the  government,  it  was  binding 
between  the  parties.  Bank  v.  Hammond,  I 
Rich.  L.  (S.  Car.)  281. 

Corporate  Acts  which  are  Positively  Prohibited, 
the  performance  of  which  is  made  the  condi- 
tion of  a  bond  or  the  consideration  therefor, 
constitute  sufficient  grounds  for  avoiding  the 
bond;  as,  for  instance,  where  under  the  gen- 
eral statutes  of  New  York  (p.  63,  §  4)  banks 
are  prohibited  from  issuing  any  bill  or  note 
not  payable  on  demand,  and  without  interest, 
and  a  bond  was  given  to  a  Michigan  bank  con- 
ditioned to  indemnify  it  against  the  conse- 
quences of  accepting  a  draft,  the  bond  was 
held  to  be  within  this  law  and  therefore  illegal. 
Hayden  v.  Davis,  3  McLean  (U.  S.)  276. 

1  Conditions  Held  Void  Because  Defective — Im 
possiblllty. — To  render  a  person  in  execution 
who  has  once  been  discharged.  Da  Costa  v. 
Davis,  1  B.  &  P.  242. 

For  the  forthcoming  of  slaves  levied  upon  as 
chattels,  which  slaves  have  been  emancipated. 
Irion  v.  Hume,  50  Miss.  419.  See  also  Graham 
v.  Crawshaw,  3  Lev.  74,  75. 

Improbability  does  not  alone  render  a  con- 
dition invalid,  if  it  be  not  altogether  impos- 
sible; as,  "  If  the  Pope  of  Rome  should  come 
here  to-morrow."  Campbell  v.  French,  6  T. 
R.  211. 

Partial  Impossibility  does  not  necessarily  in- 
validate the  condition  in  toto.  If  the  condi- 
tion is  for  the  performance  of  two  or  more 
distinct  acts,  one  or  more  of  which  arc  possi- 
ble, it  is  binding  as  to  such  nets.    Da  Costa 

Davis  r  B.  &  P.  242. 

Repugnancy. — "That  the  obligee  shall  not 
have  benefit  by  the  obligation,  or  that  he  shall 
not  sue  for  the  money  in  the  obligation." 
Shrppard's  Touchstone  373;  Trot  v.  Spur- 
ling,  Moore  Hi  1 . 

Insensibility. — Marker  v.  Cross  2  Bulst  133; 
Carr  v.  Wyley,  23  Aln.  831. 

A  condition  to  devise  "  all  our  personal  es- 
tate, of  every  desi  ript ion,  as  well  what  we  now 
have  in  possession  as  what  we  may  receive  at 
the  decease  of  our  mother,"  was  held  not  void 
for  uncertainty.  Jenkins  7\  Stetson,  9  Allen 
(Mass.)  128. 

A  condition  in  a  bastardy  bond  to  pay  an 
amount  not  to  exceed  that  for  which  the 
father  of  the  bnstard  could  be  legally  held 
was  held  not  void  for  uncertainty  as  to  either 


time  or  amount.  Hamden  v.  Merwin,  54 
Conn.  418.    See  the  title  Conditions. 

2.  Distinction  between  Defective  and  Unlawful 
Conditions. — "  There  is  a  distinction  to  be  ob- 
served between  the  effect  of  a  condition  that  is 
impossible,  uncertain,  insensible,  or  repugnant, 
and  one  that  is  unlawful.  In  the  former  cases 
the  condition  alone  is  void,  and  the  bond  be- 
comes single;  but  in  the  latter  instance  not 
only  the  condition,  but  the  obligation  also,  is 
void."    Hurlstone  on  Bonds  12. 

"  Where  the  condition  is  underwritten  or  in- 
dorsed, there  that  is  only  void,  and  the  obli- 
gation is  single;  but  where  the  condition  is 
part  of  the  lien  itself,  and  incorporated  there- 
with, if  the  condition  be  impossible  the  obli- 
gation is  void."  Lord  Chief  Justice  Holt,  in 
Pullerton  v.  Agnew,  1  Salk.  172.  See  Duver- 
gier  v.  Fellows,  2  M.  &  P.  384;  Giles  v.  Hal- 
sted,  24  N.  J.  L.  366,  61  Am.  Dec.  668;  and  see 
the  cases  in  the  preceding  note. 

Consideration. — But  if  the  condition  being 
void  because  defective  leaves  the  obligation 
without  consideration,  that  will  be  a  good  de- 
fense, whenever  absence  of  consideration  is  al- 
lowed to  be  shown.  See  infra,  this  title,  Con- 
ditions without  Consideration,  and  the  titles 
Consideration  ;  Conditions. 

3.  Defects  Remedied  According  to  Intention — 
England. — Bache  v.  Proctor,  Doug.  382; 
Nares  v.  Rowles,  14  East  510 ;  Coles  -•.  1 1  ulme, 
8  B.  &  C.  568,  15  E.  C.  L.  299;  Butler  v. 
Wigge,  1  Saund.  65. 

Alabama. — Whitsett  v.  Womack,8  Ala.  466. 
Illinois. — Crabtree  v.  Hagcnhaugh,  25  111. 
233>  79  Am.  Dec.  324;  Fitzgerald  v.  Staples, 
88  111.  234,  30  Am.  Rep.  551. 

Kentucky. — Stockton  v.  Turner,  7  J,  J. 
Marsh.  ( Ky.)  192. 

NetU  Jersey. — Giles  v.  Halsted,  24  N.  ].  I.. 
366,  61  Am.  Dec.  668. 

New  York. — Douglass  v.  Clark,  14  Johns. 
(N.  Y.)  177. 

North  Carolina. — Gullv  :•.  Gully,  1  Hawk^ 
(N.  Car.)  20;  Bennehan  v.  Webb,  6  Ired.  L. 
(N.  Car.)  57. 

Vermont. — Richmond  •■ .  Woodard,  32  \  t. 

833. 

The  Whole  Language  of  the  Bond  must  be  Con 

Bldered  in  order  to  arrive  at  the  intention  of 
the  parties.  Coles  :•.  Ultimo,  8  B.  &  C.  568, 
15  E.  C.  L.  299;  State  Hank  v.  Willard,  10  N. 

H.  2IO.     See  the  title  CONDITIONS. 

4.  Supplying  Omitted  Words.  —  In  a  bond  con 
ditiotied  for  the  payment  of  one  hundred 
pounds  by  instalments  "  until  the  sum  of  one 
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c.  Conditions  without  Consideration — (i)  Effeci f  of  Seal— At  Law. — 
It  is  an  ancient  common-law  rule  that  a  seal  conclusively  imports  a  sufficient 
consideration  for  the  execution  of  the  instrument  to  which  the  seal  is  affixed 
by  the  party  executing.1  In  those  jurisdictions,  therefore,  wherein  seals 
have  not  been  abolished,2  or  their  force  and  effect  modified3  by  statute, 
and  the  distinction  between  courts  of  common  law  and  courts  of  equity  has 
been  retained,4  the  fact  of  no  consideration  for  the  condition  imposed  upon 
the  obligor  can  avail  him  nothing  as  a  defense  in  a  court  of  law.5 


pounds  be  paid,"  the  word  "hundred"  was 
supplied.  Gully  v.  Gully,  I  Hawks  (N.  Car.)  23. 

To  similar  effect  see  Coles  v.  Hulme,  8  B.  & 
C.  568,  15  E.  C.  L.  299;  Whitsett  v.  Womack, 
S  Ala.  466;  De  Soto  v.  Dickson,  34  Miss.  150; 
Gully  -•.  Gully,  1  Hawks  (N.  Car.)  20. 

But  where  a  clause  was  omitted,  practically 
leaving  the  bond  without  condition,  the  court 
refused  to  supply  the  defect.  Fitzgerald  v. 
Staples,  88  111.  234,  30  Am.  Rep.  551. 

Rejecting  Insensible  Words. — Insensible  words 
may  be  rejected  as  surplusage,  if  the  remaining 
words  are  sufficient.  Thus  the  condition  of  an 
indemnity  bond  being  "  if  the  said  R.  [the 
complainant]  should  dissolve  the  injunction 
and  pa}'  [the  sum  recovered  at  law]  and  inter- 
est," the  words  "  should  dissolve  the  injunc- 
tion and  "  were  rejected  as  insensible.  Gully 
V.  Gully,  1  Hawks  (N.  Car.)  20. 

The  condition  being  "  if  the  obligor  do  not 
pay,"  the  word  "  not  "  was  rejected.  Stockton 
v.  Turner,  7  J.  J.  Marsh.  (Ky.)  192. 

To  similar  effect  see  Giles  v.  Halsted,  24  N.  J. 
L.  366,  61  Am.  Dec.  668 ;  Parker  v.  Carson,  64 
N.  Car.  563;  Iredell  v.  Barbee,  9  Ired.  L.  (N. 
Car.)  250;  Fitts  v.  Green,  3  Dev.  L.  (N.  Car.) 
291  ;  Vanhook  v.  Barnett,  4  Dev.  L.  (N.  Car.) 
268. 

The  condition  being,  "whereas  the  said  C. 
[obligee]  guaranteed  for  one  J.  W.  W.  on  his 
bid  for  carrying  the  mail  on  route  3315  from 
Gainsville  to  Spring  Place,  in,  through,  and 
by  said  W.'s  [obligor's]  influence  and  persua- 
sion, which  said  contract  the  said  J.  W.  W.  has 
refused  to  execute;  now,  if  said  W.  does  and 
will  stand  betwixt  the  said  C.  and  the  General 
Post  Office  Department,  so  that  the  said  C.  has 
no  more  trouble  and  expense,  and  releases  the 
said  C.  from  all  responsibility  and  damage  in 
said  matter,  then  the  above  bond  to  be  void  ;  " 
it  was  held  not  void  for  uncertainty,  the  condi- 
tion being  that  the  obligor  would  indemnify 
the  obligee  against  his  guarantee  of  the  mail 
contractor  which  had  been  given  at  the  request 
of  the  former.  Carr  v.  Wyley,  23  Ala.  821. 
See  also  the  title  Conditions. 

1.  See  the  titles  Deeds;  Contracts. 

2.  Where  Seals  have  been  Abolished  by  Statute, 
a  sealed  obligation  is  placed  upon  the  same 
footing  with  one  not  sealed. 

California. — Civil  Code,  §  1629;  Comstock 
v.  Breed,  12  Cal.  286;  Ortman  v.  Dixon,  13 
Cal.  33.    See  McCarty  v.  Beach,  10  Cal.  461. 

Indiana. — Leonard  v.  Bates,  1  Blackf.  (Ind.) 
172. 

Iowa. — Rev.  Code  (1873),  P-  3^3>  2112- 
2114. 

Kansas. — Mount  Pleasant  Tp.  v.  Hobart,  25 
Kan.  722. 

Kentucky. — Hughes  *.  Parks,  4  Bibb  (Ky.) 


60;  Handley  v.  Rankins,  4  T.  B.  Mon.  (Ky.) 
556;  Mitchell  v.  Vance,  5  T.  B.  Mon.  (Ky.) 
528,  17  Am.  Dec.  96;  Coyle  v.  Fowler,  3  j"  J. 
Marsh.  (Ky.)  472. 

Missouri. — Smith  v.  Busby,  15  Mo.  388,  57 
Am.  Dec.  207. 

Nebraska.— Gen.  Stat.  (1871),      1804,  1806. 

3.  Statutory  Modifications.  —  Statutes  have 
been  enacted  in  seVeral  states  which  provide 
that  want  of  consideration  may  be  pleaded  as 
a  defense  in  an  action  on  a  bond ;  the  effect  of 
the  seal  being  in  such  case  to  furnish  presump- 
tive evidence  of  a  sufficient  consideration, 
which  may  be  rebutted  by  parol  evidence. 

United  States. — Greathouse  v.  Dunlap,  3 
McLean  (U.  S.)  303;  Withers  v.  Greene,  9 
How.  (U.  S.)  213. 

Alabama. — Giles  v.  Williams,  3  Ala.  316, 
37  Am.  Dec.  692. 

Mississippi. — State  v.  Bartlett,  30  Miss.  624; 
Candiff  v.  Thighen,  30  Miss.  180. 

Neiv  Jersey. — Aller  v.  Aller,  40  N.  J.  L.  446. 
Neiv  York. — Case  v.  Boughton,  11  Wend. 
(N.  Y.)  106;  Hurd  v.  Green,  17  Hun  (N.  Y.) 
327 ;  Home  Ins.  Co.  v.  Watson,  59  N.  Y.  390; 
Campbell  v.  Cypress  Hills  Cemetery,  41  N. 
Y.  34- 

Ohto. — Judy  v.  Louderman,  48  Ohio  St.  562. 
A  Seal  Raises  a  Prima  Facie  Presumption  of 
Consideration,  although  by  statutory  provision 
it  is  no  longer  regarded  as  conclusive.  Hence 
in  an  action  on  a  bond,  under  such  a  statute, 
consideration  need  not  be  alleged  or  proved 
in  the  first  instance,  the  onus  of  bringing  for- 
ward proof  to  rebut  the  presumption  being 
upon  the  defendant.  McCarty  v.  Beach,  10 
Cal.  461;  Northern  Kansas  Town  Co.  v.  Os- 
wald, 18  Kan.  336;  Montgomery  County  v. 
Auchley,  92  Mo.  126;  Home  Ins.  Co.  v.  Wat- 
son, 59  N.  Y.  390;  Jarvis  v.  Peck,  10  Paige 
(N.  Y.)  118;  Hurd  v.  Green,  17  Hun  (N.  Y.) 
327;  Jeter  v.  Tucker,  1  S.  Car.  245. 

In  West  Virginia  failure  of  consideration  may 
be  shown  as  a  defense  to  a  bond  under  Code, 
c.  126,  §  5,  but  not  want  of  consideration.  Wil- 
liamson v.  Cline,  40  W.  Va.  194;  Fisher  v. 
Burdett,  21  W.  Va.  626. 

4.  In  Pennsylvania,  where  no  courts  of  equity 
were  ever  maintained,  the  rule  was  early  es- 
tablished, in  order  to  prevent  a  failure  of  jus- 
tice, that  want  of  consideration  could  be  proved 
at  law  under  the  plea  of  payment.  Swift  v. 
Hawkins,  1  Dall.  (Pa.)  17;  Solomon  v.  Kim- 
mel,  5  Binn.  (Pa.)  232;  Burkholder  v.  Plank, 
69  Pa.  St.  225.    See  also  the  title  Equity. 

6.  Want  of  Consideration  No  Defense  at  Com- 
mon Law — England. — Sharington  v.  Strotton, 
Plowd.  308;  Fallowes  v.  Taylor,  7  T.  R.  471. 

California.— McCarty  v.  Beach,  10  Cal. 
461. 
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In  Equity. — The  presumption  in  favor  of  a  consideration,  held  conclusive  at 
common  law  in  the  case  of  a  bond,  has  no  force  in  a  court  of  equity  when  such 
court  has  jurisdiction  of  the  subject-matter.1  Equity  will  not,  however,  it 
has  been  held,  assume  jurisdiction  at  the  instance  of  an  obligor  for  the  sole 
purpose  of  allowing  him  to  avoid  a  bond  for  want  of  consideration,  but  will 
leave  him  to  abide  the  decision  of  a  court  of  law.2 

(2)  Effect  of  No  Consideration — (a)  Generally. — When  under  equity  practice 
or  under  modified  rules  of  evidence,  as  discussed  in  the  preceding  subdivision 
of  this  article,  absence  of  consideration  is  allowed  to  be  shown  by  way  of 
defense,  it  is  of  the  utmost  importance  to  inquire  in  what  cases  this  defect 
will  operate  to  nullify  the  obligation. 

Equivalent  to  a  Voluntary  Gift — Intention. — A  bond  given  without  consideration,  if 
voluntary,  is  practically  equivalent  to  a  gift ;  hence  it  may  be  sustained  as 
such,  whenever  it  embodies  the  proper  subject  of  a  gift,  and  the  evident 
intention  of  the  parties,  at  the  time  of  the  execution,  was  that  it  should  so 
operate.3    But  if  the  parties  intended  a  consideration,  and  consequently  no 


Connecticut. —  Holdridge  v.  Allin,  2  Root 
(Conn.)  139. 

Illinois. — Davis  v.  Burton,  4  111.  41,  36  Am. 
Dec.  511. 

Indiana. — Leonard  v.  Bates,  1  Blackf.  (Ind.) 
172. 

Kentucky. — Hanna  v.  McKenzie,  5  B.  Mon. 
(Ky.)  314,  43  Am.  Dec.  122;  Coyle  v.  Fowler, 
3  ).  J.  Marsh.  (Ky.)  473. 

Maine.  —  Van  Valkenburgh  v.  Smith,  60 
Me.  97. 

Maryland. — Mitchell  v.  Williamson,  6  Md. 
210. 

Massachusetts. —  Page  v.  Trufant,  2  Mass. 
'59>  3  Am.  Dec.  41. 

Missouri. — Bates  v.  Hinton,  4  Mo.  78. 

New  York. — Center  v.  Billinghurst,  1  Cow. 
(N.Y.)  33;  Dale  v.  Roosevelt,  9C0W.  (N.  Y.) 
307;  Vrooman  v.  Phelps,  2  Johns.  (N.  Y.)  177; 
Dorr  v.  Munsell,  13  Johns.  (N.  Y.)  430. 

North  Carolina. — Lester  v.  Zachary,  1  Law 
Repos.  (N.  Car.)  380;  Guy  v.  McLean,  1  Dev. 
L.  (N.  Car.)  46;  Harrell  v.  Watson,  63  N.  Car. 
454;  Parker  v.  Flora,  63  N.  Car.  474. 

Tennessee. — Roper  V.  Stone,  Cooke  (Tenn.) 
499 

Virginia. — Harris  v.  Harris,  23Gratt.  (Va.) 
737- 

A  Scrawl,  after  the  signature  of  the  obligor, 
has  been  held  to  have  all  the  effect  of  a  seal. 
Harden  v.  Webster,  29  Ga.  427. 

1.  Absence  of  Consideration  may  be  Shown 
In  Equity — England. — Jefferys  v.  Jefferys, 
Craig  &  P.  138;  llervey  v.  Audland,  14  Sim. 
531;  Meek  v.  Kettlewell,  1  Phil.  342,  1  Hare 
464;  Ord  v.  Johnston,  ijur.  N.  S.  1063;  Wych- 
erley  v.  Wycherlcy,  2  Eden  r 77 ;  Kekcwich  v. 
Manning,  1  De  G.  M.  &  G.  176;  Jones  v.  Lock, 
L.  N  .  1  Ch.  25;  Houghton  v.  Lees,  1  Jur.  N. 

S.  863. 

California. — Matter  of  Webb's  Estate,  49 
Cal.  541 ;  Murphy  v.  Rooney,  45  Cnl.  78. 

Maryland . — Shepherd  r\  Shepherd,  I  Md. 
Ch.  244. 

Massachusetts.  —  Wason  v.  Colburn,  99 
Mass.  342;  Stone  v.  Hacked,  12  Gray  (Mass.) 
227;  Hut  man  7\  Porter,  100  Mass.  337. 

Mississippi . — Vasscr  7\  Vasser,  .23  Miss.  378. 

New  Jersey. — Farnum  v.  Burnett,  21  N.  J. 
Eq.  87. 


New  York. — Minturn  v.  Sevmour,  4  Johns. 
Ch.  (N.  Y.)  497;  Burling  v.  King,  66  Barb. 
(N.  Y.)  633. 

A  Contrary  View  has  apparently  found  ex- 
pression in  Garden  v.  Derrickson,  2  Del.  Ch. 
386,  95  Am.  Dec.  286.  A  bond  was  given  by 
a  woman  to  her  son  without  valuable  consid- 
eration, and  thereafter  the  obligor  conveyed 
her  real  estate,  without  valuable  consideration, 
to  her  daughter  and  a  second  son.  Upon  a 
bill  in  equity  by  the  administratrix  of  the  ob- 
ligee against  the  grantees  to  charge  the  real 
estate  with  a  judgment  obtained  on  a  bond 
against  the  administrator  of  the  obligor,  the 
court,  by  Gilpin,  C.  J.,  said  :  "  My  view  of  the 
bond  is  this:  It  is  a  perfect  legal  instrument 
under  seal;  it  is  not  a  defective  instrument 
such  as  needs  the  aid  of  a  court  of  equity  to 
make  it  perfect.  The  aid  required  is  the  re- 
moval of  an  obstacle  to  its  enforcement  pre- 
sented by  the  conveyances.  The  seal  imports 
a  consideration  ;  by  which  is  meant  not  merely 
that  the  seal  is  prima  facie  evidence  of  a  con- 
sideration, but  that  it  gives  to  the  instrument, 
in  the  absence  of  fraud,  the  effect  of  a  bond 
executed  for  a  consideration.  Whether  it 
were  given  in  fact  for  a  consideration  or  not, 
it  creates  a  perfect  obligation  both  at  law  and 
in  equity,  which  is  enforceable  as  a  debt 
against  the  obligor,  and  against  all  volunteers 
Claiming  under  her.  Such  a  bond  can  be  im- 
peached only  on  the  ground  of  fraud."  See 
the  titles  Consideration  ;  F.iyn  v. 

2.  Kennedy  v.  Howell,  20  Conn.  349;  Can- 
dor's Appeal,  27  Pa.  St.  119;  Rosborough  ;•. 
Rutland,  2  S.  Car.  378.    See  also  Yard  :•.  Pal 
ton,  13  Pa.  St.  285. 

3.  A  Condition  to  Pay  a  Sum  of  Money  is  the 
proper  subject  of  a  gift,  and  is  sustained  at 
common  law  in  those  jurisdictions  wherein  a 
seal  cannot  be  impeached,  when  it  appears  that 
a  gift  was  intended. 

Connecticut. —  Kennedy  v.  Howell,  20  Conn. 

349- 


Delaware. — Garden  t\  Derrickson,  2  Del. 
Ch.  386,  95  Am.  Dee.  a86. 

Florida. — Archer  :•.  Hart,  g  Fin.  234. 
New  York. — Isenhart  v.  Brown,  2  Bow.  Ch. 
(N.  Y.)  341;  Gray  v.  Barton,  55  N.  Y.  71,  14 
Am.  Kcp.  181. 
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gift,  and  it  turns  out  that  there  was  in  fact  no  sufficient  consideration,  cogniz- 
able by  the  law  as  supporting  a  legal  contract,  the  condition  will  be  void;  and 
as  no  breach  of  condition  can  therefore  be  established,  the  obligation  is  void 
also  for  want  of  consideration.1 


Pennsylvania. — Candor's  Appeal,  27  Pa.  St. 
119;  Handy  v.  Philadelphia,  etc.,  R.  Co.,  1 
Phila.  (Pa.)  31. 

South  Carolina. — Murrell  v.  Greenland,  1 
1  >esaus.  (S.  Car.)  332 ;  Carters.  King,  11  Rich. 
L.  (S.  Car.)  125. 

See  Fogg  v.  Middleton,  2  Hill  Eq.  (S.  Car.) 
591 ;  Burkholder  v.  Plank,  69  Pa.  St.  225.  And 
see  the  title  Gifts. 

Creditors  may  Show  Want  of  Consideration  for 
such  an  instrument,  for  the  purpose  of  hav- 
ing payment  thereof  postponed  to  contracts 
founded  upon  valuable  considerations.  Car- 
ter v.  King,  11  Rich.  L.  (S.  Car.)  125;  Can- 
dor's Appeal,  27  Pa.  St.  119. 

In  a  bond  connected  with  a  bargain  about 
a  piece  of  land  conditioned  that  the  bargainee, 
who  was  also  the  obligee,  should  pay  to  the 
bargainor  as  obligor  one  hundred  and  sixty 
pounds  by  a  given  time,  and  if  he  should  so 
pay,  the  obligor  should  execute  a  deed  to  the 
obligee  by  the  same  time,  there  was  a  further 
clause  requiring  the  obligor  to  give  the  obli- 
gee, or  discount  with  him,  twenty  pounds  at  or 
before  the  same  time,  and  it  was  held  that  a 
recovery  of  the  twenty  pounds  could  be  had 
by  the  obligee  without  showing  that  he  had 
paid  the  one  hundred  and  sixty  pounds.  Hos- 
mer  v.  Hollenbeck,  2  Day  (Conn.)  22. 

1.  Instances  of  No  Consideration. —  Security 
for  the  purchase  price  of  stolen  property. 
Long  v.  Gilliam,  28  Mo.  560. 

Indemnity  for  the  performance  of  a  duty 
required  by  law;  e.  g.,  to  induce  a  sheriff  to 
proceed  with  an  execution  sale,  which  it  was 
his  plain  duty  to  do.  Mitchell  v.  Vance,  5  T. 
B.  Mon.  (Ky.)  528,  17  Am.  Dec.  96. 

For  the  canceling  of  a  deed  of  real  estate 
given  in  payment  of  a  former  bond  for  which 
there  was  no  consideration.  McDaniel  v. 
Grace,  15  Ark.  465. 

A  bond  intended  to  be  sold  by  the  obligee 
for  the  benefit  of  the  obligor,  before  sale. 
Harnsberger  v.  Geiger,  3  Gratt.  (Va.)  138. 

In  consideration  of  an  agreement  to  per- 
form marital  duty.  Kennedy  v.  Howell,  20 
Conn.  353. 

Where  a  railroad  company  was  under  no 
obligation  to  accept  the  bond,  or  award  the 
contract  to  a  bidder  for  the  construction  of  a 
road,  it  was  held  that  a  bond  given  by  such 
bidder,  conditioned  to  provide  acceptable  sure- 
ties, deposit  a  percentage  of  the  amount  of  his 
bid,  and  execute  all  necessary  agreements  for 
the  commencement  and  completion  of  the 
work  within  four  days,  was  unilateral  and 
not  enforceable  for  breach  of  the  condition. 
Brantford,  etc.,  R.  Co.  v.  Huffman,  19  Can. 
Sup.  Ct.  336. 

Instances  of  Sufficient  Consideration. — The 
bond  of  a  trustee  of  a  savings  bank  that  was 
in  seriously  embarrassed  circumstances,  where- 
by, "  in  consideration  that  the  T.  savings  bank, 
at  my  request,  does  continue  its  ordinary  busi- 
ness, after  the  19th  day  of  January,  1874,"  ^e 


bound  himself  to  pay  the  bank,  "  its  successors 
or  assigns,  on  the  1st  day  of  January,  1883,  or  six 
months  after  demand  therefor,  the  sum  of  $15,- 
000."    Hurd  v.  Green,  17  Hun  (N.  Y.)  327. 

Bond  by  a  son  in  security  or  satisfaction  of 
a  debt  of  his  deceased  father.  Bissinger  v. 
Lawson,  57  Miss.  36;  Murrell  v.  Greenland, 

1  Desaus.  (S.  Car.)  332. 

Bond  to'an  individual  by  a  public  officer  for 
the  faithful  performance  of  the  latter's  duties 
in  regard  to  that  individual.  Todd  v.  Cowell, 
14  111.  72. 

To  avoid  commitment  for  failure  to  comply 
with  an  order  to  pay  alimony  and  give  secu- 
rity therefor.    Berkstresser  v.  Com.,  127  Pa. 

St.  15.  ' 

To  secure  performance  of  the  duties  of  ex- 
ecutor, no  bond  having  been  required  by  the 
testator.     Ames  v.  Armstrong,  106  Mass.  15. 

To  secure  payments  for  machines  sold,  where 
the  obligee  granted  the  right  to  purchase  ma- 
chines of  him,  to  be  resold  within  certain 
territory,  and  agreed  to  furnish  the  same  at  a 
discount,  on  a  credit  of  six  months.  Brown 
v.  Rounsavell,  78  111.  589. 

To  secure  the  payment  of  the  indebtedness 
of  a  bank  by  the  stockholders  and  officers  to 
the  creditors  thereof,  in  consideration  of  an 
extension  of  time  of  payment,  discount,  and 
release  of  interest,  on  the  claims  of  the  cred- 
itors.   Mullen  v.  Morris,  43  Neb.  596. 

To  secure  a  judgment  in  consideration  of  a 
discharge  from  a  contempt.  Eder  v.  Gilder- 
sleeve,  85  Hun  (N.  Y.)  411. 

To  secure  the  faithful  performance  of  a  con- 
tract, in  consideration  of  the  letting  thereof. 
Smith  v.  Molleson,  74  Hun  (N.  Y.)  606. 

To  pay  the  amount  of  a  judgment  by  a 
prisoner  to  the  sheriff,  which  judgment  had 
been  purchased  by  the  sheriff,  the  prisoner 
being  in  the  custody  of  the  jailer  and  not  of 
the  sheriff.  Curry  v.  Duncan,  3  Bibb  ( Ky.)  461 . 

To  secure  payment  for  wo-rk  done  by  a  road 
overseer,  but  which  the  obligor  was  bound  by 
law  to  do.  Woolard  v.  Grist,  3  Ired.  L.  (N. 
Car.)  453. 

To  secure  payment  of  two  hundred  dollars 
by  an  infant  to  his  father,  in  consideration 
of  the  obligor's  being  allowed  to  go  west  and 
work  at  his  trade  for  himself.    Geist  v.  Geist, 

2  Pa.  St.  441. 

To  indemnify  an  indorser  by  a  maker,  in 
consideration  of  an  agreement  by  the  indorser 
not  to  confess  judgment  duringa  certain  term 
of  court  and  take  judgment  over  against  the 
maker.    Oliver?'.  Markes,  1  Head  (Tenn.)  536. 

To  indemnify  a  surety  on  a  bond  previously 
given  for  costs.    Grim  v.  Semple,  39  Iowa  570. 

To  secure  payment  of  an  account,  the  obli- 
gee being  indebted  in  the  same  amount  to  the 
obligor,  which  claim  the  latter  waived.  Geddv 
v.  Stainback,  1  Dev.  &  B.  Eq.  (N.  Car.)  476. 

A  bond  by  one  of  several  sons,  conditioned 
to  pay  to  his  sisters  the  amount  of  certain  large 
legacies  given  to  the  sisters  in  an  early  will  of 
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(b)  Statutory  Considerations — aa.  Unconstitutional  Statute. — In  the  case  of  a 
bond  given  pursuant  to  a  statutory  requirement,  the  provision  of  law  fur- 
nishes a  sufficient  consideration  for  the  condition  upon  breach  of  which  the 
obligation  becomes  absolute.1  If  the  statute  is  unconstitutional  the  bond 
is  void  for  want  of  consideration.2  But  it  has  been  held  that  although  a  bond 
was  given  in  compliance  with  a  provision  of  a  void  statute,  yet  it  would 
be  valid  if  voluntary,  not  contrary  to  law,  and  supported  by  another  con- 
sideration.3 

bb.  Noncompliance   with   Statutory    Formalities — General   Eule. — If   a  bond 


their  deceased  mother,  which  will  had  been 
revoked  when  the  mother  was  very  aged,  and 
another  will  executed  whereby  she  gave  to  her 
sons  the  whole  of  her  personal  estate,  which 
was  very  large,  except  small  legacies  to  the 
daughters;  the  consideration  for  the  bond  be- 
ing the  feelings  of  the  sisters,  and  the  ground 
for  imputing  to  the  obligor  the  exercise  of  un- 
due influence  over  the  mother.  Fogg  v.  Mid- 
dleton,  2  Hill  Eq.  (S.  Car.)  591. 

A  bond  from  A  to  B  in  consideration  of  a 
note  from  B  to  A,  and  before  maturity  of  the 
note  the  bond  is  assigned  to  C.  Cornish  v. 
Bryan,  10  N.  J.  Eq.  146. 

A  bond  by  an  appellant,  in  an  action  to  re- 
cover lands,  in  consideration  that  the  obligor 
be  permitted  to  retain  possession  of  the  lands 
until  final  adjudication.  ShumwavT'.  Harmon, 
6  Thomp.  &  C.  (N.  Y.)  626. 

A  bond  substituted  for  or  in  consideration 
of  a  note,  bond,  or  other  preceding  contract. 
Tama  City  First  Nat.  Bank  v.  Schlichting,  40 
Iowa  51 ;  South  Side  Planing  Mill  Assoc.  v. 
Cutler,  etc.,  Lumber  Co.,  64  Ind.  560;  Union 
Bldg.,  etc.,  Assoc.  v.  Hull,  135  Pa.  St.  565; 
Oberbeck  v.  Mayer,  59  Mo.  App.  289. 

Fatally  Defective  Condition. — A  bond  con- 
taining a  condition  which  cannot  be  enforced 
because  fatally  defective  in  its  terms,  and  such 
condition  being  the  sole  consideration  for  the 
bond,  creates  no  liability.  It  was  so  held 
where  the  condition  recited  that  a  certain  con- 
tract had  been  made  between  the  parties  bind- 
ing them  to  do  certain  things,  and  concluded 
by  saying,  "Then  this  obligation  shall  be 
void."  Fitzgerald  v.  Staples,  88  111.  234,  30 
Am.  Rep.  551, 

A  Consideration  between  Surety  and  Obligee 
need  not  exist  directly.  It  is  sufficient  if  a 
consideration  passes  between  the  obligee  and 
principal  obligor.  Robertson  v.  Findley,  31 
Mo.  3K4.    See  also  the  title  SURETYSHIP. 

Mere  Inadequacy  of  Consideration  is  no  de- 
fense to  an  action,  nor  is  it  a  good  objection  in 
an  action  for  ipecific  performance.  It  was  so 
held  where  the  bond  was  given  as  security  for 
the  price  of  a  mule  which  died  within  a  week 
of  the  sale,  from  a  latent  disease,  and  without 
hnving  rendered  any  valuable  service.  Win- 
slow  v .  Wood,  70  N.  Car.  430. 

Burden  of  Proof. —  Where  :i  bond  frima  fnrir 
imports  a  good  consideration,  the  burden  to 
negative  the  consideration  is  on  the  party 
seeking  to  avoid  the  bond.  Jarvia  p.  Peck,  10 
Paige  (N.  Y.)  ttM. 

Where  a  bond,  made  by  a  decedent  in  his 
lifetime  to  his  son-in-law,  was  indorsed,  "  For 
services,"  it  was  held  that  proof  that  the  Obli- 
gee had  rendered  no  services,  or  that  such  as 


had  been  rendered  had  been  fully  paid  for, 
was  not  sufficient  to  avoid  the  bond.  Burk- 
holder  v.  Plank,  69  Pa.  St.  225. 

A  recital  in  the  official  bond  of  a  bookkeeper 
of  a  bank,  that  he  had  been  appointed,  was 
held  to  be  no  evidence  to  show  want  of  con- 
sideration. "  The  recital  stated  no  more  than 
what  had  previously  taken  place,  that  Corn- 
well  had  been  selected  as  a  bookkeeper  of  the 
bank.  And  the  acts  of  the  parties  in  giving 
the  bond  support  the  presumption  that  the 
appointment  was  made  to  take  effect  upon  its 
execution,  as  a  condition."  New  York 
Fourth  Nat.  Bank  v.  Spinney,  47  Hun  (N. 
Y.)  293. 

1.  No  Other  Consideration  Is  Necessary  in  a 
Statutory  Bond. — See  the  cases  in  this  note 
and  the  notes  following,  especially  Bildersee 
v.  Aden,  62  Barb.  (N.  Y.)  175,  12  Abb.  Pr. 
N.  S.  (N.  Y.)  324;  Shirley  r.  Byrnes,  34  Tex. 
625;  Thompson  v.  Blanchard,  3  N.  Y.  335; 
Richards  v.  Morse,  36  Me.  241. 

Where  by  statute  the  capital  of  Illinois  was 
fixed  at  Springfield,  on  condition  that  the  in- 
habitants subscribe  a  designated  sum  of  money 
towards  the  erection  of  a  state  house,  and  ex- 
ecute their  bonds  as  security  for  payment,  it 
was  held  that  bonds  so  executed  were  based 
upon  a  sufficient  consideration.  Carpenter  v. 
Mather,  4  111.  374. 

The  same  was  held  in  the  case  of  a  bond  for 
fifty  thousand  dollars  conditioned  to  indem- 
nify the  taxable  citizens  of  Union  County, 
Pa.,  against  any  expense  in  the  erection  of 
county  buildings,  it  having  been  provided,  by 
an  act  for  the  removal  of  the  seat  of  justice 
of  the  county,  that  the  new  county  buildings 
should  be  erected  by  subscription,  without 
cost  or  tax  being  imposed  upon  the  citizens 
for  that  purpose.  Sterner  v.  Palmer,  34  Pa. 
St.  131. 

The  Repeal  of  a  Statute,  in  compliance  with 
which  a  bond  was  executed,  does  not  affect 
the  statutory  consideration  of  such  bond. 
Tucker  v.  Stokes,  3  Smed.  &  M.  (Mi-'.) 
124. 

2  Unconstitutional  Statute  Requiring  Bond  Is 
No  Consideration. — C'nssel  v.  Scott,  17  Ind.  511; 
Byers  v.  State,  20  Ind.  47;  Coburn  :•.  Town- 
send,  103  Cal.  233. 

Indemnity  against  Unconstitutional  Bond  - 
Where  bonds  were  adjudged  to  be  void  be- 
cause unconstitutional,  it  was  held  that  a 
pledge  of  real  estate,  to  secure  payment  thereof 
by  the  holder,  upon  a  transfer,  could  not  be 
repudiated  by  him  at  the  expense  of  the  trans 
feree.     JamiSOTI       GriSWOld,  ft  Mo.  App.  405. 

3.  State  v.  Stark,  75  Mo.  cfift.    See  infra, 
this  section,  Judicial  Consideration . 
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which  is  intended  to  be  given  pursuant  to  the  requirement  of  a  statute,  e.g., 
as  an  incident  of,  or  condition  precedent  to,  the  creation  of  a  right,  the 
enjoyment  of  some  benefit,  or  the  exercise  of  certain  functions,  does  not 
conform  to   the   statutory  requirement    as   to   parties,1  subject-matter,* 


1.  For  statutory  requirements  as  to  parties, 
see  supra,  this  title,  The  Obligor;  also  The  Ob- 
ligee. 

Requirements  as  to  Sureties. —  Where  a  re- 
plevin bond  is  required  to  be  taken  with  two 
sureties,  this  provision  is  held  to  be  for  the 
benefit  of  the  defendant  in  replevin ;  hence, 
in  the  case  of  such  a  bond  with  only  one  surety, 
if  he  does  not  complain  the  irregularity  will 
be  waived  and  the  bond  upheld.  Decker  v. 
Judson,  16  N.  Y. 442. 

The  same  principle  was  applied  in  the  case 
of  the  arrest  of  a  defendant,  under  an  order  re- 
quiring a  bond  with  two  sureties,  and  the  at- 
torneys of  the  plaintiff  accepted  a  bond  with 
only  one  and  released  the  defendant.  Adee  v. 
Adee,  16  Hun  (N.  Y.)  46.  To  the  same  effect 
is  Morton  v.  Campbell,  37  Barb.  (N.  Y.)  180. 
See  also,  for  the  same  principle  in  case  of 
official  bonds,  People  v.  Johr,  22  Mich.  461. 
And  see  the  title  Official  Bonds.  Compare 
Cutler  v.  Roberts,  7  Neb.  4,  29  Am.  Rep. 
371. 

A  surety  may  by  his  acts  waive  the  statu- 
tory requirement  as  to  a  second  surety.  Gray 
v.  School  Dist.,  35  Neb.  438. 

An  omission  to  insert  the  names  of  the  sure- 
ties in  the  body  of  the  bond,  has  been  held  not 
to  affect  the  validity  of  an  official  bond.  Stew- 
art v.  Carter,  4  Neb.  564;  McLain  v.  Siming- 
ton,  37  Ohio  St.  484;  Baars  v.  Gordon,  21 
Fla.  25. 

The  fact  that  a  forthcoming  bond  was  exe- 
cuted with  sureties,  when  the  statute  required 
no  sureties,  is  no  ground  for  avoidance.  Jen- 
kins v.  Lockard,  66  Ala.  377.  See  the  title 
Forthcoming  and  Delivery  Bonds. 

2.  Bond  Exceeding  Statutory  Requirements. — 
In  such  case,  if  the  excess  can  be  separated 
from  the  authorized  portion  without  destroy- 
ing the  latter  it  may  be  rejected  as  surplusage, 
and  the  bond  will  be  sustained  unless  such  a 
course  would  be  contrary  to  an  express  or 
necessarily  implied  provision  of  a  statute. 

England. — Collins  v.  Gwynne,  7  Bing.  423, 
20  E.  C.  L.  187;  Maleverer  v.  Redshaw,  1 
Mod.  35. 

United  States.—  U.  S.  v.  Hodson,  10  Wall. 
(U.  S.)  395 ;  U.  S.  v.  Mora,  97  U.  S.  413 ;  U. 
S.  v.  Bradley,  10  Pet.  (U.S.)  343;  Dixon  v. 

U.  S.,i  Brock.  (U.S.)  177;  U.S.  v.  ,  1 

Brock.  (U.  S.)  195;  U.  S.  v.  Brown,  Gilp. 
(U.  S.)  155. 

Alabama.  —  Walker  v.  Chapman,  22  Ala. 
116;  Sanders  v.  Rives,  3  Stew.  (Ala.)  109; 
Whitted  v.  Governor,  6  Port.  (Ala.)  335; 
Anderson  v.  Bellenger,  87  Ala.  334,  13  Am. 
St.  Rep.  46. 

Delaware. — State  v.  Layton,  4  Harr.  (Del.) 
512;  Lambden  v.  Conoway,  5  Harr.  (Del.)  1. 

Georgia. — Central  Bank  v.  Kendrick,  Dud- 
ley (Ga.)  67 ;  Justices  v.Wynn,  Dudley  (Ga.)22. 

Kentucky. — Com.  v.  Pearce,  7  T.  B.  Mon. 
(Ky.)  317;  Johnson  v.  Vaughan,  9  B.  Mon. 
(Ky.)2i7. 


Maine. — Quimby  v.  Adams,  11  Me.  332; 
Union  Wharf  v.  Mussey,  48  Me.  307. 

Massachusetts. — Hall  v.  Cushing,  9  Pick. 
(Mass.)  395. 

Missouri. — Woods  v.  State,  10  Mo.  698. 
New  Jersey. — Vroom  v.  Smith,  14  N.  J. 
L.  479. 

New  York. — Schoharie  County  v.  Pindar, 
3  Lans.  (N.  Y.)  8;  Ring  v.  Gibbs,  26  Wend. 
(N.  Y.)  502;  Burrall  v.  Acker,  23  Wend.  (N. 
Y.)  606,  35  Am.  Dec.  582. 

Ohio. — State  v.  Findley,  10  Ohio  51. 
Pennsylvania. — Speck  v.  Com.,  3  W.  &  S. 
(Pa.)  324;  Shunk  v.  Miller,  5  Pa.  St.  250. 

Tennessee. — Polk  v.  Plummer,  2  Humph. 
(Tenn.)  500,  37  Am.  Dec.  566;  Walker  v.  Po- 
t i  11a,  7  Lea  (Tenn.)  449;  Ranning  v.  Reeves, 
2  Tenn.  Ch.  263;  M'Kernon  v.  Hall,  1  Yerg. 
(Tenn.)  397  ;  Terry  v.  Stukely,  3  Yerg.  (Tenn.) 
506;  Banks  7>.McDowel,  1  Coldw.  (Tenn.)  84; 
Sharp  v.  Pickens,  4  Coldw.  (Tenn.)  268; 
Hutchinson  v.  Fulghum,  4  Heisk.  (Tenn.) 
550- 

Virginia. — Pratt  v.  Wright,  13  Gratt.  (Va.) 
175,  67  Am.  Dec.  767 ;  Gibson  v.  Beckham,  16 
Gratt.  (Va.)  321 ;  Barnum  v.  Frost,  17  Gratt. 
(Va.)  408. 

West  Virginia. — Reed  v.  Hedges,  16  W. 
Va.  194;  Holliday  v.  Myers,  11  W.  Va.  276. 

See  also  infra,  this  title,  Partially  Invalid 
Conditions,  for  further  illustration  of  the  same 
principle. 

Contra. — Extra-statutory  conditions,  if  ma- 
terial, have  been  held  to  avoid  the  whole  bond. 
Durein  v.  State,  38  Kan.  485;  Shuttleworth 
v.  Levi,  13  Bush  (Ky.)  195;  Turner  v.  State, 
14  Tex.  App.  168  ;  Johnson  v.  Erskine,  9  Tex. 
1 ;  Janes  v.  Reynolds,  2  Tex.  250.  See  also 
Tucker  v.  Davis,  15  Ga.  573. 

Such  a  bond  has  been  held  void  as  extorted 
colore  officii.  Commissioners  of  Charities, 
etc.  v.  Hammill,  33  Hun  (N.  Y.)  348. 

Excessive  Conditions  have  been  Held  Valid  in 
some  cases  as  founded  upon  sufficient  consid- 
eration, outside  of  and  beyond  the  statutory 
consideration. 

United  States. — U.  S.  v.  Hodson,  10  Wall. 
(U.  S.)  395;  U.  S.  v.  Mora,  97  U.  S.  413. 
Alabama. — Hester  v.  Keith,  1  Ala.  316. 
Maine.  —  Ware  v.    Jackson,   24  Me.  166; 
Cleaves  v.  Dockray,  67  Me.  118. 

Massachusetts. — Morse  v.  Hodsdon,  5  Mass. 

3H- 

New  York.  —  Ring  v.  Gibbs,  26  Wend. 
(N.  Y.)  502. 

Pennsylvania. — Slutter  v.  Kirkendall,  100 
Pa.  St.  307;  Philadelphia  v.  Shallcross,  14 
Phila.  (Pa.)  135. 

Contra. — In  others,  such  excessive  or  extra- 
statutory  conditions  have  been  held  absolutely 
void,  although  the  bond  was  upheld  so  far  as 
the  statutory  provision  went. 

United  States.— U.  S.  v.  Bradley,  10  Pet. 
(U.S.)  343;  U.  S.v.  Brown,  Gilp.  (U.S.)  179; 
U.  S.  v.  Howell,  4  Wash.  (U.  S.)  620;  U.  S.  v. 
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execution,1  or  official  approval,2  it 

Humason,  5  Saw/.  (U.  S.)  537;  Armstrong 
v.  U.  S.,  Pet.  (C.  C.)  46. 

Alabama. — Anderson  v.  Bellenger,  87  Ala. 
334,  13  Am.  St.  Rep.  46. 

Massachusetts.  — Hall  v.  Cushing,  9  Pick. 
(Mass.)  395. 

Missouri.  —  Rubelman  Hardware  Co.  v. 
Greve,  18  Mo.  App.  6. 

Inseparable  Provisions,  partially  void  for 
nonconformity,  avoid  the  entire  bond.  Not- 
tingham v.  Giles,  2  N.  J.  L.  in;  U.  S.  v. 
Brown,  Gilp.  (U.  S.)  180. 

Less  Stringent  Conditions  than  those  required 
by  statute  have  been  held  a  sufficient  compli- 
ance pro  tanto.  People  v.  Slocum,  1  Idaho 
62 ;  White  v.  Miller,  3  Dev.  &  B.  L.  (N.  Car.) 
55.    But  see  Howard  v.  Brown,  21  Me.  385. 

A  Misrecital  of  some  of  the  duties  of  a  col- 
lector, in  a  bond  given  by  him,  will  not  avoid 
the  bond.  Justices  v.  Bartlett,  5  B.  Mon. 
(Ky.)  195.  Also  in  case  of  a  misrecital  of 
one  fund  to  secure  which  the  bond  was  given. 
Burk  v.  Galveston  County,  76  Tex.  267. 

One  Bond  Covering  Two  Requirements. — In  such 
a  case,  although  the  requirements  were  by 
separate  statutes,  which  contemplated  a  bond 
for  each  one,  a  single  bond  covering  both  was 
upheld  in  entirety  as  a  good  statutory  bond. 
Burk  v.  Galveston  County,  76  Tex.  267.  To 
the  same  effect  is  Greene  County  v.  Wilhite, 
29  Mo.  App.  459. 

Excessive  Penalty. — Where  the  amount  of 
the  penalty  exceeds  that  required  by  statute, 
the  bond  will  be  valid  as  a  statutory  bond  only 
for  the  statutory  amount.  In  re  Read,  34  Ark. 
239;  Graham  v.  State,  66Ind.  386;  Matthews 
v.  Lee,  25  Miss.  417;  State  v.  Rhoades,6  Nev. 
352;  Com.  v.  Laub,  1  W.  &  S.  (Pa.)  261; 
M'Caraher  v.  Com.,  5  W.  &  S.  (Pa.)  21,  39 
Am.  Dec.  106;  Treasurers  v.  Bates,  2  Bailey 
L.  (S.  Car.)  363.  Sec  Branch  v.  Elliot,  3  Dev. 
L.  (N.  Car.)  86;  held  valid  also  as  to  remainder 
in  U.  S.  v.  Humason,  5  Sawy.  (U.  S.)  537. 

Amount  Less  than  Statutory  Amount.— Also 
Jeld  valid  as  to  amount  named,  being  less  than 
ihe  statutory  amount.  Freeman  v.  Davis,  7 
Mass.  200;  Borrougbs  v.  Lowder,  8  Mass.  373. 

1.  Omissions  In  Execution. — It  has  been  held 
that  the  omission  of  the  principal  obligor  in  an 
official  bond  to  place  a  seal  opposite  his  name, 
does  not  render  the  bond,  void  as  against  the 
sureties,  as  a  statutory  bond.  Sacramento 
County  7\  Bird,  31  Cal.  66.  See  also  Bancroft 
v.  Stanton,  7  Ala.  351  ;  Winslow  v.  Com.,  2 
Hen.  &  M.  (Va.)  4so;  Skelllnger  v.  Yendes, 
12  Wend.  (N.  Y.)  306;  Yale  v.  Flanders,  4 
Wis. 96;  Stegman  v,  Holllngsworth  (Supreme 
Ct.),  14  N.  Y.  Supp.  465. 

The  same  was  held  where  he  omitted  to  sign 
as  well,  his  name  appearing,  however,  in  the 
body  of  the  bond.  State  v.  Bowman,  10  Ohio 
445.  Contra,  Mayo  v.  Rcnfroe,  66  Ga.  408; 
Howard  r.  Brown,  21  Me.  385;  Martin  v. 
Hornsby,  55  Minn.  1X7,  43  Am.  St.  Rep.  487. 
See  Kurtx  t.  For  que  r,  94  Cal.  91;  Cockrill  v. 
Davie,  14  Mont.  131. 

An  omission  or  mistake  in  the  date  has  been 
held  immaterial.  I'ournier  v.  Cyr,  64  Me. 
V,     -So  held  when  tin-  bond  was  dated  cm 


vill  be  held  invalid  if  the  variance  is 

Sunday,  it  having  been  delivered  on  Saturday. 
Pierce  v.  Richardson,  37  N.  H.  306. 

Variance  in  Time  of  Execution  from  that  pre- 
scribed by  the  statute,  whether  before  or 
after,  is  an  immaterial  informality.  State  v. 
Cooper,  53  Miss.  615 ;  Moore  v.  State,  9  Mo. 
334;  State  v.  Rhoades,  6  Nev.  352;  Skellin- 
ger  v.  Yendes,  12  Wend.  (N.  Y.)  306;  Mon- 
teith  v.  Com.,  15  Gratt.  (Va.)  172. 

Contra,  where  executed  after  prescribed 
time.  Hall  v.  Com.,  8  Bush  (Ky.)  378;  Com. 
v .  Yarbrough,  84  Ky.  496. 

Signing,  Acknowledgment  or  Justification  be- 
fore a  Designated  Officer,  when  prescribed  by  a 
statute,  are  directory  merelv,  and  an  omission 
in  this  respect  is  not  ground  for  avoidance  of 
the  bond  by  the  principal  obligor  or  his  sure- 
ties. "  It  was  not  for  the  benefit  of  the  surety 
that  he  was  required  in  person  to  acknowl- 
edge the  bond  before  the  commissioners,  but 
it  was  to  prevent  him  from  afterwards  making 
any  question  concerning  the  genuineness  of 
his  signature  or  the  validity  of  the  instrument 
as  against  him."  Frazer,  C.  J.,  in  State  v. 
Blair,  32  Ind.  313.  See  also  Bonta  v.  Mercer 
•County  Ct.,  7  Bush  (Ky.)  576;  Marshal  v. 
Hamilton,  41  Miss.  229;  Mclntire  v.  Wiegand, 
24  Abb.  N.  Cas.  (N.  Y.  City  Ct.)  312;  Bissell 
v.  Durfee,  58  Mich.  237;  People  v.  Pace,  57 
111.  App.  674;  Wadsworth  v.  School  Dist.  No. 
1,  7  Wash.  485  ;  People  v.  Laning,  73  Mich.  284. 

Failure  to  Record,  as  required  by  statute,  has 
been  held  not  to  invalidate  a  statutory  bond, 
inasmuch  as  such  requirement  was  for  the 
benefit  of  the  state  and  not  the  obligors. 
Whitehurst  v.  Hickey,  3  Martin  N.  S.  (La.) 
589,  15  Am.  Dec.  167;  Mann  v.  Burt,  35 
Kan.  10.  See  Kiessig  v.  Allspaugh,  91  Cal. 
234>  99  Cal.  452;  Blyth  v.  Robinson,  104 
Cal.  239. 

2.  Provisions  Requiring  Official  Approval  of 
Bonds  are  held  to  be  directory  merely;  and 
hence  an  irregularity  or  entire  failure  in  this 
respect  does  not  affect  the  validity  of  the  bond. 
Such  provisions  are  for  the  benefit  of  the 
state  or  the  obligee,  who  alone  can  take  ad- 
vantage of  them  by  forcing  the  obligor  to  give 
a  new  bond  or  correct  the  defect.  It  is  never 
a  ground  upon  which  the  obligor  or  his  sure- 
ties can  escape  liability  after  a  breach  of  con- 
dition. 

Arkansas. — Auditor  7'.  Woodruff,  2  Ark.  73, 
33  Am.  Dec.  368. 

California. — People  v.  Edwards,  9  Cal.  286; 
Mendocino  County  7'.  Morris,  32  Cal.  145. 

Illinois. — Davis  v,  Ilaydon,  4  111.  35;  Ash- 
kum  v.  Lake,  12  111.  App.  25;  Green  7'.  Ward- 
well,  17  III.  278. 

Iowa. — State  v.  Fredericks,  8  Iowa  553; 
Boone  County  7'.  Jones,  54  Iowa  699, 

Kansas. — McCracken  7'.  Todd,  1  Kan.  148. 

Louisiana . —  Whitehurst  7'.  Hickev,  9  Martin 
N.  S.  (La.)  ss9.  '5  Am.  Dec.  167';  State  v. 
Hampton,  14  La.  Ann.  736. 

Maryland. — Young  v.  State,  7  Gill  &  J. 
(Md.)  in, 

Michigan. — People  7'.  Johr,  22  Mich.  461. 
Mississippi.  —  Marshal    v.    Hamilton,  41 
Miss.  229. 
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material,1  and  the  provision  not  merely  directory;*  and  if  the  sole  con- 
sideration is  the  statutory  requirement.3 


Missouri. — Jones  v.  State,  7  Mo.  81,  37  Am. 
Dec.  180;  Moore  v.  State,  9  Mo.  334. 

Nciv  York. — Dutton  v.  Kelsey,  2  Wend. 
(N.  Y.)  615;  Skellinger  v.  Yendes,  12  Wend. 
(N  Y.)  306;  Ring  v.  Gibbs,  26  Wend.  (N.  Y.) 
502. 

Contra. — Fletcher  v.  Leight,  4  Bush  (Ky.) 
303;  Com.  v.  Yarbrough,  84  Ky.  496. 

In  California  it  has  been  held  that  the  ap- 
proval of  an  official  bond  by  the  county  judge 
instead  of  the  board  of  supervisors,  as  directed 
by  statute,  does  not  invalidate  the  bond. 
Mendocino  County  v.  Morris,  32  Cal.  145. 

Fixing  Penalty. — In  Indiana  it  was  held  that 
the  failure  of  the  county  board  to  fix  the 
penalty  of  a  constable's  bond  did  not  affect 
its  validity.  State  v.  Lynch,  6  Blackf.  (Ind.) 
395.    See  the  title  Official  Bonds. 

i.  Immaterial  Nonconformity  does  Not  Invali- 
date, as,  for  instance : 

The  unnecessary  cumulation  of  synonymous 
adverbs.    Hoboken  v.  Evans,  31  N.  J.  L.  342. 

Unnecessary  particularity  without  imposing 
a  greater  obligation.  Sanders  v.  Rives,  3 
Stew.  (Ala.)  109;  Boring  v.  Williams,  17  Ala.- 
510;  Judges?'.  Deans,  2  Hawks  (N.  Car.)  93; 
Com'rof  Insolvents  v.  Way,  3  Ohio  103;  Pro- 
bate Judge  v.  Ordway,  23  N.  H.  198. 

Verbiage  of  any  nature  which  is  held  to  be 
immaterial.  Smith  v.  Allen,  1  N.  J.  Eq.  43, 
21  Am.  Dec.  33;  New  Haven  v.  Rogers,  32 
Conn.  221 ;  Dorsey  v.  Smyth,  28  Cal.  21. 

The  omission  or  misstatement  of  words 
which  can  be  supplied  or  changed  by  con- 
struction. Com'r  of  Insolvents  v.  Way,  3  Ohio 
103;  Kincannon  v.  Carroll,  9  Yerg.  (Tenn.) 
XI,  30  Am.  Dec.  391;  People  v.  Barnwell,  41 
111.  App.  617  ;  Gathwright  v.  Callaway  County, 
10  Mo.  663.  See  also  supra,  this  title,  The 
Obligee — Particularity  of  Designation. 

The  omission  of  a  particular  enumeration  of 
official  duties  after  general  words  including 
the  whole  duty.  Justices  v.  Wynn,  Dudley 
(Ga.)  22. 

The  omission  of  the  obligor's  name  from 
the  body  of  the  bond,  though  there  is  a  blank 
therefor.    Rader  v.  Davis,  5  Lea  (Tenn.)  536. 

The  condition  being  "for  the  two  years 
next  ensuing  the  first  of  January,"  where  the 
statutory  form  was  "  for  the  two  years  next  en- 
suing the  first  day  of  February."  Wimpey  v. 
Evans,  84  Mo.  144. 

See  also,  generally,  for  cases  of  substantial 
conformity,  and  omission  of  formalities  held 
immaterial,  Purcell  v.  Bear  Creek,  138  111. 
524,  39  111.  App.  499;  Dewey  v.  State,  91  Ind. 
173;  State  v.  Garton,  32  Ind.  1,  2  Am.  Rep. 
315;  Basham  v.  Com.,  13  Bush  (Ky.)  36; 
Waters  v.  Riley,  2  Har.  &  G.  (Md.)  305,  18 
Am.  Dec.  302  ;  New  York  v.  Goldman,  125  N. 
Y.  395;  Rhodes  v.  Vaughan,  2  Hawks  (N. 
Car.)  167  ;  Gardener  v.  Woodyear,  1  Ohio  170; 
Place  v.  Taylor,  22  Ohio  St.  317;  Jamison  v. 
Knotts,  12  Rich.  L.  (S.  Car.)  190;  Probate  Ct. 
v.  Strong,  27  Vt.  202,  65  Am.  Dec.  190;  Ca- 
bell v.  Given,  30  W.  Va.  760. 

Omission  of  Material  Condition  Vitiates  the 
Statutory  Consideration.  —  Dixon  v.  U.S.,  1 


Brock.  (U.  S.)  177;  U.  S.  v.  Gordon,  1  Brock. 
(U.  S.)  190,  7  Cranch  (U.  S.)  287;  U.  S.  v. 
Morgan,  3  Wash.  (U.  S.)  10. 

The  Omission  of  a  Condition  Rendered  Unneces- 
sary by  a  change  in  the  condition  of  funds,  to 
secure  which  the  bond  is  given,  is  not  mate- 
rial, but  the  bond, if  otherwise  regular,  is  a  sub- 
stantial compliance.  Milwaukee  County  v. 
Pabst,  45  Wis.  311. 

2.  Omission  of  Sureties  to  Justify  is  not  a  di- 
rectory requirement  under  section  167  of  the 
Georgia  Code,  but  a  failure  in  this  respect  is 
held  to  vitiate  the  statutory  consideration. 
Mayo  v.  Renfroe,  66  Ga.  435.  See  Boykin  v. 
State,  50  Miss.  375. 

A  provision  requiring  official  approval  is 
directory  merely.  See  supra,  this  subdivi- 
sion. 

The  lozva  code  provision  (§  690)  that  the 
bond  of  a  county  treasurer  who  is  reelected 
shall,  with  the  approval  of  the  supervisors, 
have  indorsed  on  it  the  fact  that  he  has  pro- 
duced everything  for  which  he  is  accountable, 
is  directory  merely,  and  a  failure  to  comply 
therewith  will  not  invalidate  the  bond.  Car- 
roll County  v.  Ruggles,  69  Iowa  269,  58  Am. 
Rep.  223. 

3.  Statutory  Bonds  Are  Void  for  Material  Non- 
conformity to  tlie  Statute  if  Not  Supported  by 
Another  Consideration — England. — Collins  v. 
Gwynne,  7  Bing.  423,  20  E.  C.  L.  187. 

United  States. — Armstrong  v.  U.  S.,  Pet. 
(C.  C.)  46;  U.  S.  v.  Howell,  4  Wash.  (U.  S.) 
620;  U.  S.  v.  Humason,  5  Sawy.  (U.  S.)  537. 

Alabama. — Walker  7'.  Chapman,  22  Ala.  116. 

California. — Benedict  v.  Bray,  2  Cal.  251,  56 
Am.  Dec.  332. 

Colorado. — Edwards  v.  Pomeroy,  8  Colo. 
354- 

Georgia. — Mayo  v.  Renfroe,  66  Ga.  408. 

Indiana. — Parker  v.  Henderson,  1  Ind.  62; 
Caffrey  v.  Dudgeon,  38  Ind.  512,  10  Am.  Rep. 
126;  Sherry  v.  Foresman,  6  Blackf.  (Ind.)  56. 

Kansas. — McGonigle  v.  Gordon,  11  Kan. 
167;  Eddy  v .  Moore,  23  Kan.  113. 

Kentucky. — Com.  v.  Pearce,  7  T.  B.  Mon. 
(Ky.)  317;  Com.  v.  Yarbrough,  84  Ky.  496; 
Fletcher  v.  Leight,  4  Bush  (Ky.)  303;  Hall  v. 
Com.,  8  Bush  (Ky.)  378;  Evans  v.  Cleaver 
(Ky.  1895),  29  S.  W.  Rep.  29. 

Louisiana. — Terrail  v.  Tinney,  20  La.  Ann. 
444. 

Massachusetts. — Hall  v.  Cushing,  9  Pick. 
(Mass. )  404. 

Minnesota.— -Hicks  v.  Mendenhall,  17  Minn. 
475- 

Mississippi.  —  Buckingham  v.  Bailey,  4 
Smed.  &  M.  (Miss.)  538. 

New  York. — Germond  v.  People,  1  Hill 
(N.  Y.)  343. 

Tennessee.  —  Early  v.  Beecher,  7  Lea 
(Tenn.)  256. 

Virginia. — Pratt  v.  Wright,  i3Gratt.  (Va.) 
175,  67  Am.  Dec.  767. 

Statutory  Declaration  that  Nonconforming 
Bonds  shall  Be  Void. — In  this  case  the  statute 
whether  operating  expressly  or  by  necessary 
implication,  being  imperative,  precludes  the 
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Valid  If  Voluntary  and  Another  Consideration  Exists. — But  it  will,  notwithstanding 
defects  fatal  to  the  statutory  consideration,  be  held  valid  and  binding  if 
given  voluntarily,1  and  there  is  nothing  in  the  condition  which  is  contrary  to 
law,2  and  it  is  supported  by  another  sufficient  consideration.  This  is  the 
general  rule  in  case  of  nonconforming  bonds  of  public  officials,3  and,  on 


idea  of  any  other  consideration,  and  if  there  is 
a  material  nonconformity  in  any  respect  the 
bond  is  void  in  toto. 

England. — Maleverer  v.  Redshaw,  I  Mod. 
35 ;  Norton  v.  Semmes,  Hob.  13c. 

Alabama. — Whitted  v.  Governor,  6  Port. 
(Ala.)  335. 

Georgia. — Tucker  v.  Davis,  15  Ga.  573. 

Kentucky. — Shuttleworth  v.  Levi,  13  Bush 
(Ky.)  195- 

New  York. — Van  Deusen  v.  Hayward,  17 
Wend.  (N.  Y.)  67;  Ring  v.  Gibbs,  26  Wend. 
(N.  Y.)  502. 

Pennsylvania. — Philadelphia  v.  Shallcross, 
14  Phila.  (Pa.)  135;  Speck  v.  Com.,  3  W.  & 
S.  (Pa.)  324. 

Texas. — Johnson  v.  Erskine,  9  Tex.  1; 
Turner  v.  State,  14  Tex.  App.  168;  Lawton  v. 
State,  5  Tex.  270;  Janes  v.  Reynolds,  2  Tex. 
250. 

But  where  a  statute  provided  that  certain 
bonds  of  public  officials  "  shall  be  invalid  and 
insufficient  in  law,  unless  the  sureties  upon 
such  bonds  respectively  reside  in  the  county 
in  which  the  duties  of  such  officers  are  to  be 
performed,"  it  was  nevertheless  held  that  a 
tax  collector's  bond  on  which  one  of  the  sure- 
ties was  a  nonresident  was  valid.  State  v. 
Flinn,  77  Ala.  100.  See  also  Ex  p.  Buckley, 
S3  Ala.  42.  Compare  Com.  v.  Yarbrough,  84 
Ky.  496. 

Where  a  franchise  was  granted  by  city  or- 
dinance to  a  designated  corporation  to  con- 
struct and  operate  a  street  railway,  it  was  held 
that  a  bond  executed  by  individuals  condi- 
tioned that  they  should  well  and  truly  con- 
struct and  finish  the  same  on  or  before  a 
given  date,  according  to  the  provision  of  the 
ordinance,  was  void  for  want  of  consideration. 
Aberdeen  v.  Honey,  8  Wash.  251. 

1.  Bond  must  Be  Voluntary. — A  bond  is  not 
voluntarily  given  if  required  by  one  in  author- 
ity, in  excess  or  in  the  absence  of  statutory 
provision.  See  supra,  this  title,  Extortion 
<  'ulurr  Officii. 

A  bond  required  by  the  selectmen  of  a  town 
from  a  tax  collector,  without  the  sanction  of 
any  statute,  will  not  be  regarded  as  a  voluntary 
bond.  Montville  v.  llaughton,  7  Conn.  543; 
Morri  ll  V.  Sylvester,  I  Me.  248. 

2.  See  supra,  this  title,  Unlawful  Condi- 
tion*. 

3  Official  Bonds, i.  r.,  such  as  are  conditioned 
for  the  faithful  performance  of  official  duties, 
are  supported  by  a  sufficient  consideration,  al- 
though not  conforming  to  the  statutes  requir- 
ing them  to  In-  given. 

l  n,t,,t  States.—  U.  S.  v.  Hudson,  to  Wall. 
(U.  S.)  195;  U.  S.  v.  Mora,  97  U.  S.  413;  Jes- 

*up  v.  u.  S.,  106  U.  S.  147;  U.  S.  v.  Rogers, 

28  Fed.  Rep.  007. 

Alabama. — Hester  v.  Keith,  I  Ala.  316; 
Andrews  v.  Ford,  106  Ala.  173. 

California.— Tcvis  v.  Randall,  6  Cal.  632, 
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65  Am.  Dec.  547;  Hubert  v.  Mendheim,  64 
Cal.  213. 

Georgia. — Justices  v.  Wynn,  Dudley  (Ga.) 
22;  Stephens  v.  Crawford,  1  Ga.  574,  44  Am. 
Dec.  680;  Smith  v.  Taylor,  56  Ga.  292. 

Illinois. — Pritchett  v.  People,  6  111.  525; 
People  v.  Pace,  57  111.  App.  674 ;  Ashkum  v. 
Lake,  12  111.  App.  25. 

Indiana. — State  v.  Lynch,  6  Blackf.  (Ind.) 
395;  Yeakle  7'.  Winters,  60  Ind.  554;  Middle- 
ton  v.  State,  120  Ind.  166. 

Iowa.  —  State  V.  Fredericks,  8  Iowa  553; 
State  7'.  Heisey,  56  Iowa  404;  Carroll  County 
7'.  Ruggles,  69  Iowa  269,  58  Am.  Rep.  223. 

Kentucky. — Lane  v.  Kasey,  1  Mete.  (Ky.) 
410. 

Maine. — Ware  7'.  Jackson,  24  Me.  166; 
Cleaves  7'.  Dockray,  67  Me.  118. 

Mississippi. — Baykin  v.  State,  50  Miss.  375  ; 
State  v.  Cooper,  53  Miss.  615. 

Missouri . — State  v.  O'Gorman,  75  Mo.  370. 

New  Jersey. — Middle-town  v.  M'Cormick, 
3  N.  J.  L.  92;  Woolwich  7'.  Forrest,  2  N.  J. 
L.  107;  Ordinary  v.  Cooley,  30  N.  J.  L.  179. 

New  fork. — Ring  v.  Gibbs,  26  Wend.  (N. 
Y.)  502. 

North  Carolina. — State  7'.  McAlpin,  4  Ired. 
L.  (N.Car.)  140;  Governor  v.  Twitty,  1  Dev. 
L.  (N.  Car.)  153;  Branch  v.  Elliot,  3  Dev.  L. 
(N.  Car.)  86;  Justices  v.  Armstrong,  3  Dev. 
L.  (N.  Car.)  286;  Williams  v.  Ehringhaus,  3 
Dev.  L.  (N.Car.)  297;  State  7'.  Perkins,  10 
Ired.  L.  (N.  Car.)  333. 

Ohio. — Miller  v.  Montgomery  County,  1 
Ohio  272. 

Pennsylvania. — Philadelphia  v.  Shallcross, 
14  Phila]  (Pa.)  135;  Com.  v.  Laub,  1  W.  &  S. 
(Pa.)  261. 

South  Carolina. — Lee  7'.  Waring,  3  Desaus. 
(S.  Car.)  57. 

Tennessee. — Goodrum  z\  Carroll,  2  Humph. 
(Tcnn.)  490,  37  Am.  Dec.  564. 

See  the  title  Official  Bonds. 

And,  by  parity  of  reasoning,  it  is  held  that 
official  bonds  are  valid  as  being  based  on  suf- 
ficient consideration,  although  no  bond  is  re- 
quired by  statute-  to  be  given  in  the  particular 
case.  U.  S.  7-.  Tingey,  5  Pet.  (U.  S.)  115;  U. 
S.  v.  Bradley,  10  Pet.  (U.S.)  343;  Tyler  v. 
Hand,  7  How.  (U.  S.)  573;  Postmaster-Gen. 
7'.  Rice,  (iilp.  (U.  S.)  554;  St.  Joseph  County 
v.  CofTenburv,  t  Mich.  355;  Hoboken  7-.  Har- 
rison, 30  N.  f.  L.  73;  Sooy  v.  State,  38  N.  J.  L. 
324 ;  Philadelphia  :■.  Shallcross,  14  Phila.  (Pa.) 
135;  Cross;-.  Gabeau,  1  Bailey  L.(S.  Car.)  213. 
But  compare  Silver  :■.  Governor,  4  Blackf. 
(Ind.)  It;;  Olds  :■.  State,  r.  Blackf.  (Ind.)  91. 
And  see  Marshall  State,  S  Blackf.  (Ind.) 
162;  Blackmail  :■.  State,  12  Ind.  556;  Middle- 
ton  v.  State,  t2o  Ind.  106. 

in  MisHissippi  .1  bond  conditioned  to  perform 

official  duties  is  void  for  want  of  consideration 
if  no  bond  in  such  case  is  required  by  statute; 
it  is  otherwise,  however,  if  a  bond  is  required 
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analogous  principles,  for  all  special  statutory  bonds.1 

Not  a  Statutory  but  a  Common-law  Bond. — -Such  a  bond  is  not  to  be  regarded  as  a 
statutory,  but  only  as  a  common-law,  bond,  hence  it  must  be  declared  on  as 
a  common-law  bond;2  and  it  creates  no  liability  beyond  its  own  terms,  not- 
withstanding the  statutory  provision  in  compliance  with  which  it  was 
intended  to  be  given,3  unless  there  is  a  special  remedial  statute  operating  to 
effect  that  result.4 


and  the  one  given  does  not  conform  to  the 
statute.  In  the  latter  case,  it  is  held  valid  as 
a  common-law  bond.  State  v.  Bartlett,  30 
Miss.  624. 

Bonds  of  Deputies  are  subject  to  no  differ- 
ent rules  in  this  respect  from  those  of  prin- 
cipal officers.  Postmaster-Gen.  v.  Early,  12 
Wheat.  (U.  S.)  136;  Postmaster-Gen.  v.  Rice, 
Gilp.  (U.  S.)  554;  Hubert  v.  Mendheim,  64 
Cal.  213;  Gradle  v.  Hoffman,  105  111.  147; 
Stegman  v.  Hollingsworth  (Supreme  Ct.),  14 
N.  Y.  Supp.  465 ;  Mott  v.  Robbins,  I  Hill  (N. 
Y.)  21,  37  Am.  Dec.  286.  See  the  title  Offi- 
cial Bonds. 

For  bonds  given  in  the  course  of  judicial 
proceedings,  see  infra,  this  section,  Bonds  in 
judicial  Proceedings. 

1.  Special  Statutory  Bonds. — The  following 
special  statutory  bonds  have  been  held  valid 
as  voluntary  common-law  bonds,  although  not 
conforming  to  the  provisions  of  the  statute 
requiring  them : — 

Merchant's  Bond. — State  v.  Witherspoon, 
9  Humph.  (Tenn.)  394. 

Warehouseman's  Bond.  — Lane  v.  Kasey,  I 
Mete.  (Ky.)  410. 

Wharfinger's  Bond. — People  v.  Huson,  78 
Gal.  154. 

Internal  Revenue  Bond. — U.  S.  v.  Garling- 
house,  4  Ben.  (U.  S.)  194. 

Cashier's  Bond. — Grocer's  Bank  v.  King- 
man, 16  Gray  (Mass.)  473. 

Contractor's  Bond. — Kiessig  v.  Allspaugh, 
•91  Cal.  234,  99  Cal.  452;  Blyth  v.  Robinson, 
104  Cal.  239;  Robling  v.  Pike  County,  141 
Ind.  522;  Wadsworth  v.  School  Dist.  No.  1, 
7  Wash.  485. 

Bastardy  Bond. — Holbrook  v.  Klenert,  113 
Mass.  268. 

Such  a  bond  has  been  held  void  if  it  is  not 
adapted  to  effect  the  object  contemplated  by 
the  statute ;  and  a  surety  was  held  not  es- 
topped to  assert  this  defense  because  his  prin- 
cipal had  not  made  payments  under  the  bond. 
State  v.  Bright,  14  S.  Car.  7. 

Bond  in  Condemnation  Proceedings.  — 
Pennsylvania  Natural  Gas  Co.  v.  Cook,  23  W. 
N.  C.  (Pa.)  52. 

Hotel  Keeper's  Bond  to  Sell  Liquors. — Peo- 
ple v.  Laning,  73  Mich.  284. 

Poor  Debtor's  Bond. —  Howard  v.  Brown, 
21  Me.  385;  Winthrop  v.Dockendorff,3Me.i56. 

For  Prison  Liberties. —  Spader  v.  Frost,  4 
Blackf.  (Ind.)  190;  Bakers.  Haley,  5  Me.  240; 
Kavanagh  v.  Saunders,  8  Me.  422  ;  Freeman  v. 
Davis,  7  Mass.  200;  Burroughs  v.  Lowder,  8 
Mass.  373. 

Ferryman's  Bond. —  Such  a  bond  has  been 
held  invalid  because  the  statute  requiring  it 
specially  and  particularly  set  out  the  condi- 
tions it  should  contain,  and  the  bond  was  con- 


ditioned merely  "that  they  shall  well  and  truly 
perform  and  discharge  all  the  duties  required 
of  them  as  ferrymen."  Johnson  v.  Erskine,9 
Tex.  1. 

2 .  Bond  Not  Conforming  to  Statute  Admits  Only 
of  Common-law  Remedies — Alabama. — Wilson 
v.  Cantrell,  19  Ala.  642;  Sprowl  v.  Lawrence, 
3^5  Ala.  674;  King  v.  Walton,  3  Port.  (Ala.) 

289. 

Colorado. — Edwards  7>.Pomeroy,8  Colo. 254. 

Georgia. —  Farmers  Co-operative  Mfg.  Co. 
t>.  Middle  Georgia  Mfg.,  etc.,  Co.,  94  Ga.  673 ; 
Stephens  v.  Crawford,  1  Ga.  574,  44  Am.  Dec. 
680,  3  Ga.  499 ;  Crawford  v.  Howard,  9  Ga.  314. 

Ioiva. — State  v.  Cannon,  34  Iowa  322. 

Kentucky. —  Lane  v.  Kasey,  1  Mete.  (Ky.) 
410;  Com.  v.  Davis,  9  B.  Mon.  (Ky.)i3o;  Com. 
v.  Yarbrough,  84  Ky.  496. 

Louisiana. — Strother  v.  Richardson,  30  La. 
Ann.  1269;  Alexander  v.  Silbernagel,  27  La. 
Ann.  557 ;  Todd  v.  Gordy,  29  La.  Ann.  498. 

Mississippi. — Taylor  v.  Arthur,  9  Smed.  & 
M.  (Miss.)  192. 

North  Carolina.  —  Governor  v.  Twitty,  1 
Dev.  L.  (N.  Car.)  153  ;  Branch  v.  Elliot,  3  Dev. 
L.  (N.  Car.)  86;  Justices  v.  Armstrong,  3 
Dev.  L.  (N.  Car.)  286;  Williams  v.  Ehring- 
haus,  3  Dev.  L.  (N.  Car.)  297;  Vanhook  v. 
Barnett,  4  Dev.  L.  (N.  Car.)  268. 

Ohio. —  Miller  v.  Montgomery  County,  1 
Ohio  272. 

3.  Terms  of  Common -law  Bond  Not  Enlarged  by 
Intendment. — A  compliance  with  the  conditions 
expressed  in  a  bond  intended  to  be  given  as  a 
statutory  bond,  but  held  valid  merely  asacom- 
mon-lawbond  on  a  ccount  of  nonconformity  to 
the  statute,  is  a  complete  satisfaction;  the 
obligor  cannot  be  required  to  perform  the 
acts  prescribed  by  the  statute,  but  not  so  ex- 
pressed in  the  bond.  Bell  v.  Furbush,  56  Me. 
178.    See  Triplet  v.  Gray,  7  Yerg.  (Tenn.)  17. 

4.  Statutory  Declaration  that  Nonconforming 
Bond  shall  Be  Valid  saves  the  statutory  consid- 
eration which  would  otherwise  be  fatally  de- 
fective, and  bonds  given  under  such  conditions 
operate  as  statutory  bonds. 

California . — Tevis  v.  Randall,  6  Cal.  632, 
65  Am.  Dec.  547;  Hubert  v.  Mendheim,  64 
Cal.  213. 

Georgia. — Smith  v.  Taylor,  56  Ga.  292; 
Fulton  County  v.  Clarke,  73  Ga.  665. 

Indiana. — Yeakle  v.  Winters,  60  Ind.  554; 
Moore  v.  Jackson,  35  Ind.  360;  Ott  v.  State, 
35  Ind.  365 ;  Robling  v.  Pike  County,  141  Ind. 
522. 

Neiv  Tork. — New  York  v.  Goldman,  125 

N.  Y.  395. 

North  Carolina. — Wake  County  v.  Magnin, 
86  N.  Car.  285. 

Tennessee. — State  v.  Clark,  1  Head  (Tenn.) 

369- 
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(c)  Bonds  in  Judicial  Proceedings. — A  bond  given  in  the  course  of  judicial  pro- 
ceedings, conditioned  to  do  some  act  in  accordance  with  or  in  consequence  of 
such  proceedings,  is  founded  upon  a  sufficient  consideration,  if  the  proceed- 
ings are  had,  and,  if  voluntary,  will  be  binding  as  a  common-law  obligation, 
although  not  required  by  any  statute  or  not  conforming  to  a  statute  which 
does  require  it.1 


1.  Nonconforming  Bonds  In  Judicial  Proceed- 
ings— Administration  Bond. — Waters  v.  Riley, 
2  Han  &  G.  (Md.)  305, 18  Am.  Dec.  302  ;  Jones 
v.  Snedecor,  3  Mo.  390;  Vanhook  v.  Barnett, 
4  Dev.  L.  (N.  Car.)  268. 

Executor's  Bond,  where  the  will  required 
none.  Ames  v.  Armstrong,  106  Mass.  15  ;  Or- 
dinary v.  Cooley,  30  N.  J.  L.  179;  Bellinger 
v.  Thompson,  26  Oregon  320;  Caskie  v.  Har- 
rison, 76  Va.  85 ;  Cecil  v.  Early,  10  Gratt. 
(Va.)  198;  Franklin  v.  Depriest,  13  Gratt. 
<Va.)  257;  Monteith  v.  Com.,  15  Gratt.  (Va.) 
172. 

Receiver's  Bond. — Baker  v.  Bartol,  7  Cal. 
551;  Rowlet  v.  Eubank,  1  Bush  (Ky.)  477; 
Morgan  v.  Potter,  17  Hun  (N.  Y.)  403. 

Bond  of  Commissioner  in  Chancery. — 
Perrin  v.  Lebus,  14  Ky.  L.  Rep.  26  (Ky.  1892), 
18  S.  W.  Rep.  1010. 

Bond  of  Committee  of  a  Lunatic. — Beery  v. 
Homan,  8  Gratt.  (Va.)  48. 

Guardian's  Bond. — Ilolliday  v.  Myers,  n 
W.  Va.  294;  Gibson  v.  Beckham,  16  Gratt. 
(Va.)  333;  Reed  v.  Hedges,  16  W.  Va.  194. 

for  Release  from  a  Bibel  in  Admiralty. — 
Whitsett  v.  Womack,  8  Ala.  466. 

For  a  Stay  of  Proceedings. — Dennis  v.  Nel- 
son, 55  Minn.  144;  Wing  v.  Rogers,  138 N.  Y. 
361. 

Claim  Bond. — Denson  v.  Ham  (Tex.  App. 
1891),  16  S.  W.  Rep.  182. 

Execution  Bond. — Mitchell  v.  Duncan,  7 
Fla.  13;  Hill  v.  Warren,  54  Vt.  73;  Phelps  v. 
Parks,  4  Vt.  488. 

Attachment  /lond. —  Edwards  v.  Pomeroy,  8 
Colo.  254;  Lartigue  v.  Baldwin,  5  Martin  (La.) 
193;  Williams  v.  Coleman,  49  Mo.  325;  State 
v.  Stark,  75  Mo.  566;  Morton  v.  Campbell,  37 
Barb.  (N.  Y.)i8o;  Adee  v.  Adee,  16  Hun  (N. 
V.)46. 

/'or  discharge  of  Attachment. — Sullivan  v. 
Williams,  43  S.  Car.  489;  Forbes  v.  Navra,63 
Miss.  1. 

/  or  Release f  roni  Attachment. — Bildersee  V. 
Ad. n,  fa  Barb.  (N.  Y.)  175. 

To  Dissolve  a  Garnishment . — Farmers  Co- 
operative Mfg.  Co.  v.  Middle  Georgia  Mfg., 
etc.,  Co.,  94  Ga.  673. 

Replevin  ISond.  —  Dunbar  v.  Dunn,  10  Price 
Uj  St-wall  v.  Franklin,  2  Port.  (  Ala.)  493; 
Nunn  v.  Goodlett,  to  Ark.  89;  Ballingall  v. 
Carpenter,  5  111.  306;  Hot/,  v.  Bollman,  47  III. 
App.  378;  Wolfe  McClure,  79  III.  564; 
Decker  v.  Judson,  16  N.  Y.  442. 

Injunction  /lond. — Barnes  v.  Brookman, 
107  III.  317;  Candee  v.  Wilcox,  26  Hun  (N. 
Y  1  nf>\  Claytor  v.  Anthony,  rj  Gratt.  (Vn.) 
518;  Yale  v.  Flanders,  4  Wis.  96. 

Forthcoming  Bond. — Munter  v.  Reese,  61 
Ala.  395;  Jenkins  v.  Lockard,  6/>  Ala.  377; 
Turner  Armstrong,  9  III.  App.  24;  Mac- 
ready  v.  Schenck,  41  La.  Ann.  456;  Stutter  v. 
Kirkcndall,  100  Pa.  St.  307;  Claasen  v.  Shaw, 
4  C.  of  L. — 43 


5  Watts  (Pa.)  468,  30  Am.  Dec.  338.  See  also 
Archer  v.  Hart,  5  Fla.  259. 

Such  a  bond  was  held  invalid  where  the 
warrant  upon  which  the  property  was  taken 
was  void  on  its  face.  Counts  v.  Harlan,  78 
Ala.  551. 

In  an  attachment  suit  the  officer  released 
the  property  from  custody  upon  a  bond  in  the 
following  language  :  "  We,  J.  B.,  as  principal, 
and  I.  H.,  as  surety,  bind  ourselves  to  pay  F. 

6  B.  four  hundred  and  ninety-two  dollars,  un- 
less the  said  J.  B.  shall  satisfy  any  judgment 
which  may  be  recovered  against  him  by  the 
said  F.  &  B.  in  their  attachment  suit  against 
the  said  J.  B.  for  two  thousand  one  hundred 
and  fifty  dollars,  returnable  before  the  Circuit 
Court  of  W.  Co.,  Miss.,  on  the  first  Monday 
of  December,  1881."  This  was  held  not  a 
bond  for  the  forthcoming  of  the  property,  but 
a  bond  discharging  the  attachment  as  to  the 
property  released,  under  section  2428,  Code  of 
1880.    Forbes  v.  Navra,  63  Miss.  1. 

Appeal  Bond. — Miller  v.  Vaughan,  78  Ala. 
323;  Fournier  v.  Faggott,  4  111.  347;  Ryan 
v.  Webb,  39  Hun  (N.  Y.)  435;  Gardener  v. 
Woodyear,  1  Ohio  170. 

Supersedeas  Bond. — Hester  v.  Keith,  1  Ala. 
316;  Hoy  v.  Rogers,  4  T.  B.  Mon.  (Ky.)  225. 

For  Release  from  Arrest. — Dennard  v. 
State,  2  Ga.  137;  State  v.  Cannon,  34  Iowa 
322;  Webster  v.  Bailey,  57  Me.  364;  Rhodes 
v.  Vaughan,  2  Hawks  (N.  Car.)  167;  Koons 
v.  Seward,  8  Watts  (Pa.)  389. 

Peace  Bond. — Croy  v.  State,  Wright  (Ohio) 
135;  Lawton  v.  State,  5  Tex.  272. 

Bonds  in  Criminal  Proceedings  have  been 
held  to  stand  upon  different  ground,  and  stat- 
utory provisions  should  be  given  a  strict  con- 
struction;  holding  the  bond  void  even  at 
common  law  for  nonconformity  to  the  statu- 
tory requirement.  Williams  r.  Shelby,  2  Ore- 
gon 144;  Rupert  v.  People,  20  Colo.  424; 
Durein  v. State, 38  Kan.  485.  Contra,  State  v. 
Cannon,  34  Iowa  322;  Bennard  v.  State,  2  Ga. 
137.  See  also  Archer  v.  I  lart,  5  Fla.  234  ;  Park 
V.  State,  4GU.329;  Kearns  v.  State,  3  Blackf. 
(Ind.)  334;  Shuttleworth  v.  Levi,  13  Bush 
(Ky.)  195;  Johnson  v.  Erskine,  9  Tex.  1. 

Bonds  of  Indemnity  Not  Required  by  Statute 
are  good,  if  Otherwise  valid,  as  common-law 
obligations,  though  not  as  statutory  bonds. 
Following  are  instances  :  To  indemnify  a  sher- 
iff in  executing  a  writ  of  replevin,  Wolfe  "'. 
McClure,  79  III.  564;  or  in  seizing  chattels 
under  a  writ  of  fieri  facias,  Dabnev  v.  Cat  let  t, 
12  Leigh  (Va.)  383;  or  in  making  a  sale  under 
order  of  the  court,  EichofT  Tidball, 6l  Tex. 
421  ;  or  against  escape,  and  for  the  purpose  of 
obtaining  prison  liberties,  but  not  ease  and 
favor,  Winthrop  :\  DockendorlT,  3  Me.  156; 
Baker  V,  Haley,  5  Me.  240;  Burroughs  v.  Low- 
lier, 8  Mass.  373. 

But  ■  bond  given  to  indemnify  an  officer  was 
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Judicial  Proceedings  must  Be  Valid. — If  the  judicial  proceedings,  in  the  course  of 
which  and  on  account  of  which  a  bond  is  given,  are  coram  non  judice,  the  bond 
is  void  because  without  consideration.1  But  it  has  been  held  that  there  may 
be  another  sufficient  consideration.* 

Mere  irregularities,  however,  in  the  proceedings  will  not  invalidate  the  bond.* 


held  void  where  he  refused  to  perform  his  duty 
until  such  bond  was  given.  This  amounted  to 
an  extortion  colore  officii.  Mitchell  v.  Vance, 
S  T.  B.  Mon.  (Ky.)  529,  17  Am.  Dec.  96. 

A  bond  given  by  the  plaintiff  in  garnishment, 
to  indemnify  garnishees  against  loss  in  paying 
to  the  sheriff  a  sufficient  amount  to  pay  judg- 
ment and  costs,  was  held  to  be  supported  by  a 
sufficient  consideration  in  favor  of  the  gar- 
nishee for  the  costs  after  succeeding  in  an 
action  brought  by  the  defendant  in  garnish- 
ment, from  whom  costs  could  not  be  collected 
by  reason  of  insolvency.  Home  Ins.  Co.  v. 
Watson,  59  N.  Y.  390. 

1.  Proceedings  Coram  non  Judice  Render  Ju- 
dicial Bonds  Invalid. — So  held  in  case  of : 

Attachment  Bond. — Benedicts.  Bray,  2  Cal. 
251,  56  Am.  Dec.  332.  But  see  State  v.  Stark, 
75  Mo.  566. 

Forthcoming-  Bond. — Terrail  v.  Tinney,  20 
La.  Ann.  444;  Hicks  v.  Mendenhall,  17  Minn. 
47^;  Buckingham  v.  Bailey,  4  Smed.  &  M. 
(Miss.)  538. 

Replevin  Bond. —  Sherry  v.  Foresman,  6 
Blackf.  (Ind.)  56;  Caffrey  v.  Dudgeon,  38  Ind. 
512,  10  Am.  Rep.  126. 

Bond  for  Costs. — Germond  v.  People,  1 
Hill  (N.  Y.)  343. 

Appeal  Bond,  where  the  appellate  court  was 
without  jurisdiction.  Parker  v.  Henderson,  1 
Ind.  62.  But  see  Prescott  v.  Bacon, 64  Iowa  702. 

Receiver' s  Bond,  in  United  States  Court  in 
suit  improperly  removed  from  state  court. 
Early  v.  Beecher,  7  Lea  (Tenn.)  256. 

Compare  generally  Daniels  v.  Tearney,  102 
U.  S.  415;  State  v.  Stark,  75  Mo.  566;  Rusk 
v.  Soutter,  67  Barb.  (N.  Y.)  371. 

2.  Bonds  In  Void  Proceedings  Valid  when 
Based  upon  Another  Consideration  —  Appeal 
Bond. — Prescott  v.  Bacon,  64  Iowa  702. 

Replevin  Bond. —  McDermott  v.  Isbell,  4 
Cal.  114. 

Attachment  Bond. —  State  v.  Stark,  75  Mo. 
566. 

A  Rent  Bond,  taken  by  the  court  for  land 
not  under  its  control,  was  held  valid  in  favor 
of  the  owner  of  the  land,  on  the  ground  that 
the  principle  was  analogous  to  that  of  the  rat- 
ification of  the  act  of  an  unauthorized  agent. 
Parrish  v.  Ross,  95  Ky.  318. 

Trustee's  Bond. —  The  sureties  on  the  bond 
of  a  trustee  who  had  received  an  estate  under 
a  decree  of  a  court,  were  held  to  be  estopped 
to  assert  want  of  jurisdiction  in  the  court  to 
appoint  such  trustee.  McConomy's  Estate,  12 
Lane.  L.  Rev.  (Pa.)  113. 

Bonds  to  Procure  the  Enforcement  of  Void  Proc- 
ess are  valid  and  enforceable,  while  those 
given  to  prevent  the  enforcement  of  such  proc- 
ess are  clearly  void.  Love  v.  Rockwell,  1 
Wis.  382;  Shevlin  v.  Whelen,  41  Wis.  88;  Bil- 
lingsley  v.  Harris,  79  Wis.  103;  Zechman  i'. 
Haak,  85  Wis.  656.  See  the  cases  supra,  this 
note. 


See  also  Daniels  v.  Tearney,  102  U.  S.  41s; 
Rusk  v.  Soutter,  67  Barb.  (N.  Y.)  371;  Rich 
v.  Sowles,  65  Vt.  135. 

A  Void  Award  has  been  held  to  be  no  ground 
for  avoiding  a  bond  given  on  appeal  therefrom. 
Butler  v.  Wadley,  15  Ind.  502. 

3.  Mere  Irregularities  Not  Fatal  —  Appeal 
Bond. — Butler  v.  Wadley,  15  Ind.  502. 

Attachtnent  Bond. — Onderdonk  v.  Voorhis, 
2  Robt.  (N.  Y.)  24;  Sumpter  v.  Wilson,  1  Ind. 
144. 

Supersedeas  Bond. —  Bosley  v.  Bruner,  24 
Miss.  457. 

An  Irregular  Attachtnent  is  no  ground  for 
avoiding  a  bond  given  for  its  release,  though 
the  attachment  is  afterwards  set  aside.  Fer- 
guson v.  Glidewell,  48  Ark.  195 ;  Onderdonk 
v.  Voorhis,  2  Robt.  (N.  Y.)  24;  Bildersee  v. 
Aden,  62  Barb.  (N.  Y.)  175. 

Unless  the  irregularity  amounts  to  a  juris- 
dictional one.  Cadwell  v.  Colgate,  7  Barb.  (N. 
Y.)  253;  Bildersee  v.  Aden,  62  Barb.  (N.  Y.) 
175- 

Colorable  Jurisdiction. — A  bond  given  in  con- 
sequence solely  of  an  injunction  against  a. 
judgment  in  another  court  was  upheld,  al- 
though it  was  conceded  that  the  court  grant- 
ing the  injunction  had  no  authority  to  enjoin 
the  judgment  in  the  other  court,  on  the  ground 
that  the  enjoining  court  possessed  general 
chancery  jurisdiction  and  power  to  grant  in- 
junctions, and  an  injunction  awarded  by  it  car- 
ried with  it  colorable  authority.  Hanna  v. 
McKenzie,  5  B.  Mon.  (Ky.)3i4, 43  Am. Dec.  122. 
To  the  same  effect  see  Stevenson  v.  Miller,  2 
Litt.  (Ky.)  306,  13  Am.  Dec.  271. 

In  Bosley  v.  Bruner,  24  Miss.  457,  a  bond 
given  as  a  condition  precedent  to  obtaining  a 
writ  of  error  coram  nobis  for  the  purpose  of 
correcting  an  alleged  error  in  a  void  judg- 
ment, was  held  valid ;  the  court,  by  Yerger, 
J.,  saying:  "It  is  contended  by  the  defend- 
ant's counsel  that  inasmuch  as  the  original 
judgment  was  void,  the  bond  taken  for  the 
prosecution  of  the  writ  of  error  coram  tiobis 
was  without  considd'atirn,  and  therefore  void. 
We  do  not  think  this  position  is  tenable. 
The  consideration  of  tne  bond  sued  upon  in 
this  case  was  not  founded  upon  the  original 
judgment,  but  was  the  order  for  and  issuance 
of  a  writ  of  error  coram  nobis  to  operate  as 
a  supersedeas;  which  order  was  obtained,  and 
writ  of  error  and  supersedeas  issued,  upon  the 
application  of  Mrs.  Newsom,  for  the  purpose 
of  enabling  her  to  correct  an  alleged  error  in 
the  original  judgment.  Surely,  there  can  be 
no  doubt  that  the  order  of  the  court,  and  the 
issuance  of  the  writ  of  error  and  supersedeas 
in  accordance  therewith,  were  legal,  regular 
and  valid  acts;  and  as  they  were  only  granted 
upon  condition  that  the  party  executed  the 
bond — a  condition  unquestionably  legal  and 
proper  in  itself — there  was  full  and  ample  con- 
sideration for  the  bond." 
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Variance  from  Judicial  Requirement.  —  In  case  a  bond,  required  in  the  course  of 
judicial  proceedings,  varies  materially  from  the  order  requiring  it,  it  will  be 
void,1  unless  it  can  be  upheld  on  the  ground  of  another  sufficient  considera- 
tion.2 

(3)  Effect  of  Failure  of  Consideration — At  Law. — A  failure  of  the  considera- 
tion of  a  bond  does  not  have  the  effect  of  affording  relief  to  the  obligor  in  an 
action  thereon  at  common  law.3 

in  Equity. — Relief  may,  however,  be  had  in  such  case  in  equity  or  under  the 
reformed  procedure ; 4  unless  the  failure  of  consideration  is  due  to  an  unavoid- 
able casualty  which  the  parties  are  presumed  to  have  contemplated  at  the 


1.  A  Bond  Exceeding  Judicial  Requirement  has 
been  held  void  fro  tanto.  Young  v.  Schlos- 
ser,  65  Ind.  225. 

2.  Security  for  Alimony. — Where  the  defend- 
ant in  a  desertion  case  was  ordered  to  give  se- 
curity for  the  payment  of  alimony,  or  be  com- 
mitted to  jail,  and  on  the  same  day  he  entered 
into  a  voluntary  bond  with  sureties,  before  the 
clerk,  conditioned  to  appear  at  the  next 
quarter  sessions  and  give  the  required  secu- 
rity; upon  breach  of  condition,  the  bond  was 
held  to  be  supported  by  a  sufficient  consider- 
ation and  a  valid  obligation.  Berkstresser  v. 
Com.,  127  Pa.  St.  15. 

3.  See  supra,  this  title,  Effect  of  Seal. 

4.  Bonds  for  Release  from  Attachment. — In 
such  cases  the  consideration  fails  if  the  prop- 
erty is  not  delivered  to  the  obligor  or  owner, 
under  a  statute  provision  that  upon  giving 
bond  the  attachment  shall  be  discharged  and 
restitution  made  of  the  property  attached. 
"  The  law  makes  a  distinction  between  a  re- 
lease of  the  property  from  attachment,  and  the 
return  thereof  to  the  owner."  McGonigle  v. 
Gordon,  11  Kan.  167;  Eddy  v.  Moore,  23  K;in. 
"3- 

Neglect  of  the  Obligee  to  Perform  a  Contract, 

which  contract  was  the  consideration  of  a 
bond,  is  not  a  failure  of  consideration  calling 
for  equitable  relief  on  the  bond,  for  the  obli- 
gor may  still  enforce  the  contract  of  the  obli- 
gee.   Gage  v.  Lewis,  68  III.  604. 

The  Emancipation  of  Slaves  in  1865  in  consid- 
eration of  the  hire  of  which,  during  that  year, 
a  bond  was  executed  in  January,  was  held  no 
defense.  "  The  emancipation  of  slaves  during 
the  year  was  their  artificial  death  as  slaves, 
und  operated  as  would  their  natural  death; 
therefore  the  defendant  is  liable  for  the  hire 
during  the  whole  of  the  year."  Woodfin  v. 
Binder,  Phil.  1..  (N.  Car.)  200.  See  also  Mat- 
thews v.  Dunbar.  *  W.  Va.  1  ;K  :  Ro-e  -  Ma.- 
Leod,  2  Bay  (S.  Car.)  108;  Irion  v.  Hume,  50 

Miss     I  fly 

Mutual  Covenants-  Breach  of  One  a  Failure  of 
Consideration. —  Where  two  parties  executed 
and  delivered  to  each  other  mutual  title  bonds, 
it  was  held  that  one  who  had  broken  the  condi- 
tion of  the  bond  in  which  he  was  obligor  could 
not  maintain  a  suit  for  specific  performance 
on  the  other.  Davles  v.  Beadle,  37  Iowa 
39"- 

Traverse  Bond  for  Possession  Possession  Re- 
covered.—  Where  the  consideration  of  a  trav- 
erse bund  was  the  withholding  of  the  possession 
of  land,  the  fact  that  the  obligee  recovered 
possession  under  a  writ  of  restitution  after 


eighteen  days  was  regarded  as  a  failure  of 
consideration.  Evans  v.  Cleaver  (Kv.  189^), 
29  S.  W.  Rep.  29. 

Bond  for  the  Performance  of  a  Contract  In 
Consideration  of  an  Advance  —  Failure  of  Ad- 
vance.— Where  under  a  subcontract  for  the 
erection  of  a  countv  bridge  that,  when  two- 
thirds  completed,  payment  for  the  remaining 
third  might  be  received  upon  a  bond  being 
given  for  the  performance  of  such  third,  a 
bond  was  given  by  the  subcontractors  and  an 
order  received  from  the  contractors  on  the 
county  commissioners  for  said  payment,  it 
was  held  that  upon  a  refusal  of  payment  of 
the  order  by  the  commissioners  there  was  a 
failure  of  consideration.    Dunbar  v.  Fleisher, 

137  Pa.  St.  85. 

Bond  for  Payment  of  Judgment— Modification 
on  Appeal. — Where  a  bond  was  given  by  one 
of  several  defendants,  for  the  payment  of  a 
personal  judgment  which  had  been  recovered 
against  him  whenever  ordered  by  the  final 
decision  of  the  court,  the  bond  being  given 
voluntarily,  in  consideration  that  the  court  re- 
fuse to  appoint  a  receiver  of  specific  propertv, 
it  was  held  that  the  subsequent  modification 
of  the  judgment  on  appeal  by  reversing  it  so 
far  as  it  imposed  personal  liability  upon  the 
defendant  giving  the  bond,  and  affirming  it  as 
to  the  others,  did  not  amount  to  a  failure  of 
consideration.  Ford  v.  Townsend,  I  Abb.  Pr. 
N.  S.  (N.  Y.  Super.  Ct.)  159. 

Stay  of  Proceedings  to  Procure  Testimony — 
Appearance  of  Witness. — Where  a  bond  was 
given  for  the  purpose  of  procuring  a  stay  of 
proceedings  in  order  to  procure  the  deposi- 
tion of  an  absent  witness,  and  the  deposition 
procured  in  pursuance  of  a  commission  was 
fatally  defective,  and  the  witness  afterwards 
appeared  in  person,  in  consequence  of  which 
the  order  granting  the  stay  was  vacated,  it 
was  held  that  the  undertaking  operated  as  a 
stay  until  the  obligor  could  procure  the  at- 
tendance of  the  witness  in  court,  and  so  it 
secured  the  end  sought,  anil  hence  the  con- 
sideration had  not  failed.    Wing  :•.  Rogers, 

138  N.  Y.  361,  reversing  62  I  Inn  (N.  Y.) 

Bond  for  Purchase-money  -Defective  Title  — 

Where  a  bond  was  given  conditioned  for  the 
payment  of  the  purchase-money  of  land  bid  in 
at  sheriff's  sale,  the  fact  that  the  title  proved 
defective,  and  the  bidder  for  that  reason  re- 
fused to  accept  the  sheriff's  deed,  was  held  no 
ground  for  avoidance  on  account  of  fnilure  of 
consideration.  Howell  County  V.  Wheeler, 
108  Mo.  294. 
5  Volume  IV. 


The  Condition. 


BONDS. 


Breach  of  Condition. 


inception  of  the  contract.1  In  case  it  is  urged  as  a  defense  that  failure  of  con- 
sideration is  due  to  an  act  of  the  state,  the  answer  is  that  such  an  act  is  uncon- 
stitutional as  impairing  the  obligation  of  contracts.2 

3.  Partially  Invalid  Conditions. — If  for  any  reason  the  condition  of  a  bond 
is  partially  invalid,  it  does  not  always  avoid  the  bond  in  its  entirety.  If  the 
condition  is  divisible  so  that  the  invalid  portion  can  be  rejected  without  doing 
violence  to  the  intentions  of  the  parties  as  to  the  remainder,  the  bond  will  be 
held  valid  pro  tanto? 

4.  Breach  of  Condition — a.  FAILURE  OF  PERFORMANCE. — Performance  or 
breach  of  the  condition  is  the  fact  which  determines  finally  whether  the  obli- 
gation shall  be  null  or  absolute.  A  failure  to  perform  substantially  the  condi- 
tion according  to  its  terms  is  a  breach,  unless  a  sufficient  excuse  or  release  is 
successfully  established.4 


1.  Emancipation  of  Slaves,  in  consideration  of 
the  purchase  price  of  which  a  bond  was  given, 
has  been  held  no  ground  for  equitable  relief 
for  failure  of  consideration.  Matthews  v.  Dun- 
bar, 3  W.  Va.  138.  See  also  Henderlite  v. 
Thurman,  22  Gratt.  (Va.)  466,  12  Am.  Rep. 
526;  Woodfin  v.  Sluder,  Phil.  L.  (N.  Car.)  200. 
Compare  Irion  v.  Hume,  50  Miss.  419;  Hinton 
v.  Whitehurst,  68  N.  Car.  316. 

2.  Failure  of  Consideration  by  Act  of  the  State. 
— Matthews  v.  Dunbar,  3  W.  Va.  138. 

The  repeal  of  a  statute,  under  which  a  bond 
is  executed,  does  not  have  the  effect  of  work- 
ing a  failure  of  consideration.  Tucker  v. 
Stokes,  3  Smed.  &  M.  (Miss.)  124. 

Nor  can  such  bond  be  affected  by  any  laws 
passed  subsequent  to  its  execution.  Mix  v. 
Vail,  86  111.  40.  See  the  title  Impairment  of 
Obligation  of  Contracts. 

3.  PartiaUy  Invalid  Conditions  —  United 
States.— U.  S.  v.  Hodson,  10  Wall.  (U.  S.) 
395;  U.  S.  v.  Mora,  97  U.  S.  413;  U.  S.  v. 
Browne,  Gilp.  (U.  S.)  155. 

Alabama.  —  Montgomery  v.  Montgomery, 
etc.,  Plank  Road  Co.,  31  Ala.  76;  Whitted  v. 
Governor,  6  Port.  (Ala.)  335. 

Colorado. — Tate  v.  People,  6  Colo.  App.  202. 

Delaware. — State  v.  Layton,  4  Harr.  (Del.) 
5". 

District  0/  Columbia. — District  of  Columbia 
v.  Waggaman,  4  Mackey  (D.  C.)  328. 

Georgia. — Justices  v.  Wynn,  Dudley  (Ga.) 
22  ;  Central  Bank  v.  Kendrick,  Dudley(Ga.)  66. 

Illinois. — Hotz  v.  Bollman  Bros.  Co.,  47  111. 
App.  378. 

Kentucky. — Justices  v.  Smith,  2  J.  J.  Marsh. 
(Ky.)  473;  Cobb  v.  Curts,  4  Litt.  (Ky.)  235; 
Lewis  v.  Knox,  2  Bibb  (Ky.)  453;  Hoy  v. 
Rogers,  4  T.  B.  Mon.  (Ky.)  225. 

Massachusetts. — Newberry  Bank  v.  Stegall, 
41  Mass.  142;  Dickey  v.  Sleeper,  13  Mass.  244. 

Missouri. — Presbury  v.  Fisher,  18  Mo.  50. 

New  Jersey. — Vroom  v.  Smith,  14  N.  J.  L. 
479- 

North  Carolina. — Lindsay  v.  Smith,  78  N. 
Car.  328,  24  Am.  Rep.  463. 

Pennsylvania. — Speck  v.  Com.,  3  W.  &  S. 
(Pa.)  324. 

Statutory  Bond. —  It  is  otherwise  in  case  of  a 
statutory  bond  void  in  part.  Shuttleworth  v. 
Levi,  13  Bush  (Ky.)  195;  Jarvis  v.  Peck,  10 
Paige  (N.  Y.)  118;  Mackie  v.  Cairns,  5  Cow. 
(N.  Y.)  547,  15  Am.  Dec.  477. 

4.  Instances  of  Conditions  Broken  by  Failure  to 


Perform. —  To  Appear  at  theNext  Term  of  Court 
and  apply  for  the  benefit  of  the  insolvent  laws. 
An  application  for  a  continuance  at  the  term 
after  "  the  next  term,"  was  held  no  fulfilment. 
Kindt  v.  McDonald,  12  Phila.  (Pa.)  489.  See 
also,  McDonough's  Case,  37  Pa.  St.  275;  Hor- 
ton  v.  Miller,  38  Pa.  St.  270;  Bartholomew  v. 
Bartholomew,  50  Pa.  St.  194. 

To  Appear  before  a  Court  or  Officer.  — ■ 
Broken  by  failure  to  make  a  technical  appear- 
ance. Corporeal  presence  is  not  enough  if 
answer  is  not  made  upon  formal  call,  not  even 
in  case  of  an  arrangement  for  an  adjournment 
with  the  complainant.  People  v.  Wilgus,  5 
Den.  (N.  Y.)  58. 

To  Support  in  a  Good,  Comfortable,  and 
Suitable  Manner  the  obligee  as  a  member  of 
the  obligor's  family,  for  the  remainder  of  her 
natural  life.  Broken  by  persistent  importuni- 
ties of  the  obligor  and  his  wife  for  the  obligee 
to  labor  for  them,  and,  upon  her  protest  there- 
at, withholding  from  her  the  ordinary  domes- 
tic courtesies  extended  to  other  members  of 
the  family.  Smith  v.  Smith,  34  Wis.  320.  See 
also  Winn  v.  Sanford,  148  Mass.  39;  Gatchell 
v.  Morse,  81  Me.  205;  Berry  v.  Harris,  43  N. 
H.  376;  Shaffer  v.  Lee,  8  Barb.  (N.  Y.)  412; 
Bresnahan  v.  Bresnahan,  46  Wis.  385. 

To  Perform  a  Contract  to  Build  and  oper- 
ate water  works.  Broken  by  failure  to  begin 
construction  within  a  given  time.  Goldsboro 
v.  Moffett,  49  Fed.  Rep.  213. 

To  Prosecute,  etc. —  Broken  in  a  certiorari 
bond  by  dismissal  of  the  writ  of  certiorari  for 
want  of  prosecution.  Mere  return  of  the  writ 
held  not  fulfilment.  Marryott  v.  Young,  33 
N.  J.  L.  336. 

The  fact  that  one  of  the  plaintiffs  dismisses 
his  suit  does  not  affect  the  liabilities  of  sure- 
ties on  a  bond  to  prosecute.  McCabe  v.  Sut- 
ton, 7  Lea  (Tenn.)  248. 

To  Remain  a  Faithful  Prisoner  within  the 
limits  of  certain  prison  liberties.  Broken  by 
escape.  Bulkley  v.  Finch,  37  Conn.  71.  See 
the  title  Escape. 

To  Foreclose  a  Mortgage. — Broken  by  as- 
signment of  the  mortgage  to  another  who,  in- 
stead of  foreclosing,  purchased  the  equity  of 
redemption.  Pollard  v.  Porter,  3  Gray  (Mass.) 
312. 

To  Restore  Goods  which  had  been  replev- 
ied, "  in  like  good  order  and  condition  as 
when  taken."    Broken  by  a  restoration  in  a 
damaged  condition,  although  this  requirement 
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Mixed  Questions  of  Law  and  Fact. — Whether  in  any  given  case  there  has  been  a 
failure  of  performance,  what  constitutes  a  substantial  performance,  when  per- 
formance is  by  the  law  excused,  and  whether  the  resulting  breach  is  entire, 
partial,  or  only  nominal,  are  mixed  questions  of  law  and  fact  giving  rise  to  a 
variety  of  rights  and  liabilities  often  difficult  of  solution.1 


was  not  inserted  in  the  judgment.  Berry  v. 
Hoeffner,  56  Me.  170. 

To  Devise  a  Certain  Tract  of  Land  to  C. 
S.  in  fee.  Broken  by  a  devise  of  the  land,  de- 
scribing it,  and  adding  the  following  provi- 
sion:  "And  in  case  C.  S.  shall  die  without 
leaving  a  child  or  children  living  at  his  death, 
then  I  give,  etc.,  the  said  land  to  my  grand- 
son, W.  S.,  and  his  heirs  and  assigns  forever  ;" 
the  measure  of  damages  being  the  difference 
in  value,  not  exceeding  the  penalty,  of  the  de- 
feasible fee  devised  and  an  absolute  fee  sim- 
ple. Spruill  v.  Davenport,  5  Ired.  L.  (N. 
Car.)  145. 

To  Secure  the  Obligee  from  All  Incum- 
brances on  certain  land,  and  "see  the  land 
free  from  all  incumbrances  by  February  20." 
Broken  when  the  day  named  had  passed  and 
the  land  remained  encumbered.  Juliand  v. 
Burgott,  11  Johns.  (N.  Y.)  477. 

To  Comply  -with  the  Terms  of  an  Ordi- 
nance (St.  Louis  Ord.  No.  10977,  §  3)  in  re- 
gard to  laying  drains.  Broken  where  the 
principal  obligor,  who  had  obtained  a  permit 
from  the  sewer  commissioner  to  lay  a  private 
sewer  from  the  premises  of  a  certain  person  to 
adistrict  sewer,  connected  the  adjoining  prem- 
ises of  other  owners.  St.  Louis  v.  Thierry, 
100  Mo.  176. 

To  Perform  Services  as  collector.  Hop- 
kirk  v.  M  Conico,  I  Brock.  (U.  S.)  220. 

See  also  infra,  this  title,  Public  Official 
Bonds — Condition  to  Perform  a  Separate 
Contract. 

1.  A  Condition  to  Pay  Money,  on  demand  by 
express  terms,  is  payable  on  the  day  of  its 
date.  Austin  v.  Burbank,  2  Day  (Conn.)  474, 
2  Am.  Dec.  119;  Ruff  v.  Bull,  7  Har.  &  J. 
(Md.)  14,  16  Am.  Dec.  290;  Omohundro  v. 
Omohundro,  21  Gratt.  (Va.)  626;  Moon  v. 
Richardson,  24  Gratt.  (  Va.)  219.  So,  if  no 
time  is  fixed  for  payment,  it  is  in  law  a  cove- 
nant for  immediate  payment.  Rhoads  v. 
Reed,  89  Pa.  St.  436;  Knight  v.  Braswell,  70 
N.  Car.  709;  Collins  v.  Lemasters,  2  Bailey 
L.  (S.  Car.)  141.  But  the  obligor  is  entitled 
to  a  reasonable  time  to  perform  a  condition  to 
pay  certain  notes  in  the  hands  of  a  third  per- 
son.   Mart  v.  Bull,  Kirby  (Conn.)  396. 

A  condition  to  pay  a  sum  of  money  with  in- 
terest from  a  day  preceding  its  date,  although 
it  purports  to  be  given  for  the  price  of  prop- 
erty to  be  delivered  at  a  future  day,  is  parable 
Immediately.  Watson  v.  Bledsoe,  1  Winst. 
L.(N.  Car.)  253. 

Parol  evidence  was  admitted  to  prove  a  col- 
lateral agreement  thai  a  condition  to  pay  one 
clay  after  date  was  to  be  paid  "  in  good  money 
after  the  war,"  meaning  in  money  good  after 
the  war, — the  currency,  not  the  time.  Sowers 
'   I  arnhart,  d.\  N.  Car.  96. 

The  whole  of  the  smiount  becomes  due  upon 
default  in  Interest,  only  when  so  stipulated, 
People  v.  Superior  Ct.,  19  Wend.  (N.  V.)  104, 


Martin  v.  Melville,  11  N.  J.  Eq.  222;  Fake  v. 
Addy,  15  Wend.  (N.  Y.)  76.  See  Henderson 
v.  Hamilton,  1  Hall  (N.  Y.)  314. 

A  condition  to  pay  a  sum  in  currency  other 
than  legal  tender,  at  a  day  certain,  becomes 
payable  in  money  if  tender  be  not  made  on  that 
day.  Chambers  v.  Harger,  18  Pa.  St.  15  ;  Hoys 
v.  Tuttle,  8  Ark.  124,  46  Am.  Dec.  309. 

A  condition  to  pay  any  and  every  indebted- 
ness which  may  be  incurred  by  the  principal 
obligor  to  the  obligee,  has  been  held  to  include 
a  note  of  a  firm  of  which  the  obligor  was  then 
a  member,  given  for  a  firm  indebtedness. 
Singer  Mfg.  Co.  v.  Allen,  122  Mass.  467. 

Place  of  Performance. — Where  a  place  of  per- 
formance is  mentioned  in  the  condition,  or  if 
the  nature  of  the  acts  to  be  done  indicates  plain- 
ly a  particular  place,  compliance  in  this  respect 
is  necessary  to  complete  performance.  When 
no  place  is  so  mentioned  or  inferable,  the  gen- 
eral rule  is  that  the  condition  must  be  per- 
formed to  the  obligee  in  person,  unless  the 
nature  of  the  condition,  such  as  the  delivery  of 
cumbersome  articles,  precludes  this  construc- 
tion. Hunter  v.  Brown,  68  Ind.  225 ;  Currier 
v.  Currier,  2  N.  H.  75,  9  Am.  Dec.  43. 

In  the  case  of  a  condition  to  pay  money,  no 
place  of  payment  being  designated,  the  gen- 
eral rule  above  stated  applies,  but  the  obligee 
need  not  follow  the  obligor  out  of  the  state  in 
order  to  make  a  personal  payment.  Hale  v. 
Patton,  60  N.  Y.  233,  19  Am.  Rep.  168. 

Alternative  Conditions. — In  case  of  alterna- 
tive conditions,  the  performance  of  any  one 
releases  the  obligor,  but  a  failure  to  perform 
one  only  does  not  result  in  a  breach  if  the 
other  may  yet  be  performed.  Such  condi- 
tions are  usually  for  fhe  benefit  of  the  obligor, 
who  may  exercise  his  option.  U.  S.  v. 
Thompson,  1  Gall.  ( U.  S.)  390 ;  Whetstone  v. 
Ottawa  University,  13  Kan.  320;  Craig  V.  Mor- 
ton, Hard.  (Ky.)  307;  Hackett  7'.  Lane,  61 
Me.  31 ;  Kleinschmidt  v.  Kleinschmidt,  9 
Mont.  477;  Kohler  v.  Mattlage,  42  N.  Y. 
Super.  Ct.  247;  Gray  v.  Young,  2  Murph.  (N. 
Car.)  123;  Dawson  v.  Winslow,  Wythe  (Va.) 
106. 

Whenever  one  such  alternative  becomes 
impossible  by  lapse  of  time  or  otherwise,  ex- 
cept by  act  of  the  obligee,  the  bond  is  equiv- 
alent to  one  with  a  single  condition.  Whet- 
stone v.  Ottawa  University,  13  Kan.  320; 
Craig  v.  Morton,  Hard.  (Ky.)  307;  Mounsey 
v.  Drake,  10  Johns.  (N.  Y.)  27;  Gamble  V. 
Beeson,  5  Jones  L.  (N.  Car.)  128. 

In  the  rase  of  a  condition  to  pay  one  hun- 
dred dollars  or  a  good  work-horse,  it  was  held 
that  a  horse  if  tendered  must  be  equal  to  the 
money  in  value.  Gray  v.  Young,  2  Murph. 
(N.  Car.)  133. 

The  option  as  to  performance  of  alternative 
Conditions  may  be  saved  to  the  obligee  by  a 
proper  stipulation  in  the  bond.  lr.  S.  v. 
Thompson,  1  Gall.  (U.  S.)  390. 
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b.  Substantial  Performance — (i)  Generally—  Anciently,  according  to  the 

strict  rule  of  the  common  law,  conditions  were  required  to  be  strictly  and 
literally  performed,  in  order  to  avail  the  obligor  as  a  defense.1 

In  Modern  Times,  the  equitable  principle,  that  substance  is  to  be  regarded 
rather  than  form,  has  found  universal  application,  so  that  a  substantial  per- 
formance of  the  condition  is  held  to  be  sufficient  to  relieve  the  obligor  from 
liability  on  the  bond.2 


Failure  to  Perform  One  of  Several  Conditions, 

if  they  are  not  expressed  in  the  alternative, 
constitutes  a  breach.  Goldsboro  v.  Moffett, 
49  Fed.  Rep.  213;  People  v.  Gregory,  11  111. 
App.  370;  Miller  v.  Kingsbury,  128  111.  45; 
Tarr  v.  Aulthouse,  50  Kan.  64;  Pollard  v. 
Porter,  3  Gray  (Mass.)  312;  Bernecker  v. 
Miller,  44  Mo.  126;  States.  Richardson,  35 
Mo.  385  ;  Shaffer  v.  Lee,  8  Barb.  (N.  Y.)  412; 
Kohler  v.  Matlage,  72  N.  Y.  259;  Com.  v. 
Fry,  4  W.  Va.  721. 

Copartner's  Bond  upon  Dissolution  of  Partner- 
ship.— A  bond  by  one  partner,  upon  a  dissolu- 
tion of  the  partnership,  conditioned  to  "  pay 
all  the  debts  and  demands  against  the  com- 
pany, contracted  by  him  in  the  name  of  the 
company,"  was  held  not  to  include  debts  previ- 
ously adjusted,  and  for  which  a  joint  and  sev- 
eral note  was  given  in  the  name  of  the  firm, 
nor  debts  jointly  contracted  by  the  members 
of  the  firm.  Raymond  v.  Bigelow,  11  N.  H. 
466.    See  the  title  Partnership. 

1.  At  Common  Law  Literal  Performance  was 
Required. — 1  Roll.  Abr.  452;  Lamb's  Case,  5 
Coke  23^;  Doughty  v.  Neal,  1  Saund.  215; 
Studholme  v.  Mandell,  1  Ld.  Raym.  279. 

Instances  of  Failure  to  Perform  Literally. — 
Where  the  condition  was  that  the  obligor 
should  deliver  up  a  vicarage  into  the  hands  of 
the  proper  ordinary,  it  was  held  no  perform- 
ance that  the  obligor  had  offered  to  resign  and 
deliver  up  the  vicarage,  and  that  the  bishop 
had  refused  to  accept  the  resignation.  Hes- 
keth  v.  Gray,  Sayer  185. 

The  same  principle  was  involved  where  the 
condition  was  that  the  obligor  should  surren- 
der himself  into  the  custody  of  the  sheriff,  and 
he  having  offered  to  surrender  himself  to  the 
sheriff,  in  the  presence  of  the  sheriff  and  the 
obligor's  attorney,  it  was  held  no  performance 
because  the  sheriff  did  not  take  him  into  cus- 
tody.   Mounsey  v.  Drake,  ro  Johns.  (N.  Y. )  27. 

Where  the  condition  in  a  bond  for  costs  was 
that  payment  should  be  made  "  to  the  plain- 
tiff," payment  to  the  clerk  of  his  fees  without 
authority  of  the  plaintiff  was  held  no  perform- 
ance.   Menage  v.  Newcomb,  33  Minn.  143. 

And  where  there  had  been  a  partial  payment 
of  the  judgment,  it  was  held  that  the  sureties, 
on  a  bond  for  costs,  were  not  entitled  to  a  pro 
rata  abatement  of  their  liability.  Blackwell 
v.  Bainbridge,  1  Misc.  Rep.  (N.  Y.  C.  PI.)  499. 

A  tender  of  corn  on  a  certain  day  was  held 
not  a  performance  of  a  condition  to  deliver  corn 
on  that  day,  although  it  would  prevent  the  ac- 
crual of  interest.  Smith  v.  Stinson,  1  Brev. 
(S.  Car.)  1. 

Instances  of  Literal  Performance. — A  condition 
for  the  support  of  a  person  in  the  house  of  the 
obligor,  the  bond  being  secured  by  a  mortgage 
on  his  residence,  is  literally  performed  by  main- 


taining the  obligee  in  the  obligor's  residence, 
wherever  that  may  be ;  it  need  not  be  on  the 
mortgaged  property.  Gatchell  v.  Morse,  81 
Me.  205. 

Where  the  condition  was  to  pay  the  amount 
of  a  judgment  in  a  suit  pending,  whenever  it  is 
"  decided  in  favor  of  said  plaintiff  in  said  issue," 
and  the  suit  was  compromised  by  an  agree- 
ment that  the  plaintiff,  upon  payment  of  a  cer- 
tain sum,  should  have  judgment  entered  in  his 
favor,  there  was  held  to  have  been  a  literal  per- 
formance.  Kittrell  v.  Hawkins,  74  N.  Car.  412. 

In  performance  of  a  condition  to  furnish 
wood  at  obligee's  door,  the  obligor  need  not 
notify  the  plaintiff  that  he  has  delivered  it,  as 
it  is  not  perishable  property.  Erskine  v.  Ers- 
kine,  13  N.  H.  436. 

To  "furnish  keeping"  for  obligee's  cattle, 
it  is  enough  if  a  sufficient  quantity  of  fodder  be 
placed  at  the  obligee's  disposal;  it  is  not  the 
obligor's  duty  to  fodder  the  cattle.  Erskine 
v.  Erskine,  13  N.  H.  436. 

A  condition  in  the  bond  of  a  tenant  to  his 
landlord,  in  consideration  of  indulgence  of  the 
latter  respecting  the  issuance  of  a  landlord's 
warrant,  that  the  tenant  shall  keep  all  his 
property  on  the  demised  premises  until  a  cer- 
tain day,  "  without  fraud  or  further  delay," 
was  held  literally  performed  by  keeping  the 
property  at  the  place  named,  although  the 
tenant  by  barring  the  house  prevented  the 
landlord  from  levying  for  his  rent.  Crawford 
v,  Evans,  158  Pa.  St.  390. 

2.  Substantial  Performance  Held  Sufficient. — 
Levitsky  v.  Johnson,  35  Cal.  41 ;  Juliaetta 
Tramway  Co.  v.  Vollmer  (Idaho  1895),  39Pac. 
Rep.  1 1 15 ;  Martin  v.  Melville,  n  N.  J.  Eq. 
222;  Dakin  v.  Williams,  17  Wend.  (N.  Y) 
451 ;  Williams  v.  Fort  Worth,  etc.,  R.  Co.,  82 
Tex.  553. 

A  condition  to  "well  and  truly  leave  by  be- 
quest of  will,  unto  the  said  obligee,  the  farm  on 
which  he  dwells  and  owns,  with  certain  stipula- 
tions to  be  put  therein,  so  that  the  said  obligee's 
interest  therein  shall  exceed  the  amount  of 
his  heirship  to  the  amount  of  three  thousand 
dollars,"  was  construed  to  mean  that  the 
obligor  should  devise  his  farm  to  the  obligee, 
subject  to  certain  stipulations  not  specified, 
yet  in  such  a  way  that  the  obligee  should  real- 
ize his  full  share  as  heir,  and  three  thousand 
dollars  besides;  and  it  was  held  to  be  sub- 
stantially performed  although  the  stipulations 
were  such  that  the  devisee  refused  to  accept 
the  devise.    Major's  Appeal,  126  Pa.  St.  109. 

Where  a  condition  was  to  pay  one  hundred 
dollars  to  a  firm  of  attorneys  whenever  they 
should  clear  the  obligor  of  three  certain  suits, 
and  the  obligee  succeeded  in  clearing  him  of 
two  suits,  and  the  third  was  appealed  and 
another  attorney  employed  in  the  Supreme 
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(2)  Public  Official  Bonds — (a)  In  General. — In  statutory  bonds  conditions  are 
construed  with  reference  to  the  purpose  of  the  law  under  which  they  are 
executed;  and  therefore,  notwithstanding  an  absolute  engagement  expressed 
by  the  literal  terms  of  the  bond,  it  is  deemed  sufficiently  satisfied  by  that 
A\hich  the  law  regards  as  legal  indemnity  of  the  obligee.1  This  general  rule 
of  construction  has  been  applied  to  bonds  conditioned  for  the  faithful  per- 
formance of  public  official  duties.2 


Court,  where  the  judgment  below  was  re- 
versed, there  was  held  to  have  been  a  sub- 
stantial performance.  Candler  v.  Trammell, 
7  Ired.  L.  (N.  Car.)  125,  cited  -with  approval 
in  Kittrell  v.  Hawkins,  74  N.  Car.  412. 

The  Condition  of  a  Forthcoming  Bond  was  held 
to  have  been  substantially  performed,  where 
the  property,  consisting  principally  of  house- 
hold furniture,  was  at  the  place  of  sale,  on  the 
day  of  sale,  and  the  officers  went  through  the 
rooms,  and  the  execution  debtor  did  not  pre- 
vent a  sale,  notwithstanding  a  portion  was 
claimed  by  third  parties  as  their  property,  and 
a  portion  was  claimed  by  the  execution  debtor 
to  be  exempt  from  sale.  Adler  v.  Green,  18 
W.  Va.  201. 

The  Condition  of  a  Contractor's  Bond  that  the 
obligor  should  pay  debts  to  laborers  and  ma- 
terial men  was  held  sufficiently  performed  by 
the  payment  of  such  debts  as  constituted  liens 
upon  the  property,  and  the  obligee  could  not 
recover  on  the  bond  by  reason  of  having  paid 
a  debt  not  a  lien.  Price  v.  Doyle,  34  Minn. 
400. 

The  Condition  of  a  Bond  of  a  Member  of  a  Manu- 
facturing Association,  to  abide  by  the  constitu- 
tion of  the  association,  and  any  lawful  amend- 
ment or  alteration  thereto,  or  any  substituted 
constitution,  and  conform  to  the  price  to  be 
paid  for  work  established  by  the  association, 
and  to  abide  by  and  carry  out  any  and  all  mat- 
ters decided  by  the  standing  committee  of  arbi- 
tration, "  as  between  ourselves  or  us  and  our 
employees,"  is  not  broken  by  refusal  to  comply 
with  a  provision  of  the  constitution  of  a  na- 
tional association  which  has  been  joined  by 
all  the  members  of  such  local  association,  re- 
quiring members  to  shut  down  their  factories 
upon  the  order  of  the  national  association, 
because  a  local  association  of  another  place 
has  closed  its  factories,  there  being  no  consti- 
tutional amendment  of  the  constitution  or 
by- laws  of  the  local  association.  Troy  Mfg. 
Co.  v.  Star  Knitting  Co.,  67  Hun  (N.  Y.) 
611. 

Payment  before  Action  Brought  has  been  held 
a  substantial  compliance  with  a  condition  to 
pay  money  on  or  before  a  day  certain.  Bond 
v.  Culler,  10  Ma-s.  421  ;  Gage  v.  Gannett,  M 
Mass.  218.  See  also  Martin  v.  Melville,  11  N. 
J.  Kq.  222.  See  also  infra,  this  section,  Con- 
dition to  Perform  a  Separate  Contract . 

1  Wheaton  Thompson,  20  Minn.  i</j; 
Olive  v.  Alter,  14  Mo.  189. 

A  Burviving  Partner  {rave  a  probate  bond  as 
administrator,  under  a  statute,  and  then  col- 
li' ted  the  amount  of  an  exec  11 1  ion  issued  in  his 
fa\or  in  an  action  begun  by  the  firm,  nnd  con- 
verted the  amount  to  his  own  use.  Thereafter 
the  judgment  was  reversed.  In  an  action  on 
the  bond  at  the  relation  of  the  party  who  paid 

6? 


the  judgment,  it  was  held  that  there  was  no 
breach.    State  v.  Myers,  9  Mo.  App.  44. 

2.  Term  of  Office. — Where  an  office  is  filled 
yearly  by  election,  a  bond  given  by  an  incum- 
bent, conditioned  to  perform  theduties  thereof, 
covers  only  the  duties  of  the  office  for  the  year, 
although  no  time  is  specified  and  the  obligor 
is  reelected  for  several  successive  years.  South 
Carolina  Soc.  v.  Johnson,  1  McCord  L.  (S. 
Car.)  41,  10  Am.  Dec.  644 ;  Bigelow*.  Bridge, 
8  Mass.  275. 

And  although  by  law  the  officer  continues 
such  until  the  appointment  of  his  successor,  it 
has  been  held  that  a  surety  on  his  official  bond 
was  not  liable  for  defaults  arising  after  the 
term  and  before  the  qualification  of  the  suc- 
cessor. Wilmington  v.  Horn,  2  Harr.  (Del.) 
190. 

But  the  contrary  has  been  held  the  bet- 
ter doctrine.  Thompson  v.  State,  37  Miss. 
518 

Gross  Negligence  Is  a  Breach  ;  but  Not  Honest 
Error  of  Judgment. — Alexandria  v.  Corse,  3 
Cranch  (C.  C.)  363.  It  is  enough  if  the  officer 
discharges  his  duty  honestly  and  diligently, 
with  such  skill  as  he  actually  possesses.  State 
v.  Chadwick,  10  Oregon  465. 

Acts  Done  Virtute  Officii  "are,  where  they 
are  within  the  authority  of  the  officer,  but  in 
doing  them  he  exercises  that  authority  im- 
properly or  abuses  the  confidence  which  the 
law  reposes  in  him."  Pratt,  J.,  in  People  v. 
Schuyler,  4  N.  Y.  1S7. 

Such  acts  are  universally  held  to  work  a 
breach  of  condition.  See  the  cases  infra,  this 
note. 

Acts  Done  Colore  Officii  are,  where  they  are  of 
such  a  nature  that  his  office  gives  the  officer 
no  authority  to  do  them.  It  is  held  by  many 
authorities  that  such  acts  are  not  a  cause  of 
breach  with  respect  to  sureties.  Governor  v. 
Hancock,  2  Ala.  728;  Governor  v.  Perrine, 33 
Ala.  807 ;  Com.  v.  Cole,  7  B.  Mon.  (  Ky.)  250, 
46  Am.  Dec.  506;  Huffman  v.  Koppelkom,  8 
Neb.  344;  State  v.  Conover,  28  N.  1.  L  224, 
78  Am.  Dec.  54;  Ex  p.  Reed,  4  Hill  (N.  Y.) 
572;  Eaton  7\  Kelly,  72  N.Car.  110;  Gerberv. 
Acklev,  37  Wis.  43,  19  Am.  Rep.  751  ;  Taylor 
v.  Parker,  43  Wis."  78. 

The  contrary  is  expressly  held  in  some  juris- 
dictions, i.  e.,  that  an  officer  is  liable  on  his 
official  bond  for  acts  done- <  olorr  officii,  as  well 
as  for  his  default  in  acts  done  virtute  officii. 
State  v.  Druly,  3  Ind.  431  ;  Jewell  v.  Mills,  \ 
Bush  (Ky.)  62;  Lowell  v.  Barker,  10  Met 
(Mass.)  309,43  Am.  Dec.  436;  Rollins  v.  State, 
13  Mo.  437,  53  Am.  Dec.  Ifii, 

Liability  of  SurotlOB      With  regard  to  the  time 
when  the  liability  of  sureties  in  official  bonds 
begins  and  is  terminated,  see  further  the  title 
SlKllTYSIIIP. 
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(b)  Accounting  for  Funds. — A  condition  to  receive  and  account  for  funds  is 
sufficiently  complied  with  by  turning  over  the  office  together  with  the  funds 
to  a  successor.1  But  as  long  as  funds  remain  unaccounted  for,  the  sureties 
who  were  liable  at  the  time  they  were  received  continue  liable.2  It  is  no 
excuse  that  they  were  turned  over  to  another  officer,  such  as  a  public  treasurer, 
if  such  officer  was  not  authorized  by  law  to  receive  them.3  But  the  use  of 
public  funds  or  property  in  private  business  has  been  held  not  alone  to  con- 
stitute a  breach.4 

Unavoidable  Loss  of  Funds. — An  officer  who  is  the  custodian  of  public  funds  has 
been  very  generally  held  to  be  an  insurer  of  them,  and  hence  the  non- 
performance of  a  condition  to  account  therefor  is  not  excused  by  reason  of  a 
loss  occurring  without  blame  on  the  part  of  the  officer.5  But  there  are 
decisions  which  appear  to  support  a  contrary  doctrine,  i.  e.,  that  in  the  absence 
of  negligence. on  the  part  of  the  officer,  no  breach  of  condition  is  occasioned 
by  a  loss  of  funds.6 

Intention. — It  may  be  stated  with  certainty  that  he  will  be  held  an  insurer, 
when  an  intention  to  become  such  has  been  manifested.7    And,  on  the  other 


1.  TurnlDg  Over  Funds  to  Successor. — Ren- 
shaw  v.  East  St.  Louis,  34  111.  App.  450;  Doll 
v.  People,  48  111.  App.  418  ;  People  v.  Harper, 
91  111.  357;  Senour  v.  Maschinot  (Ky.  1895), 
31  S.  W.  Rep.  481  ;  Morgan  v.  Smith,  95  N. 
Car.  397. 

Where  the  officer  is  his  own  successor.  See 
Citizens'  Loan  Assoc.  v.  Nugent,  40  N.  J.  L. 
215,  29  Am.  Rep.  230;  State  v.  Cole,  13  Lea 
(Tenn.)  367. 

2.  Funds  Received  during  Term  of  Bond. — U. 
S.  v.  Powell,  14  Wall.  (U.  S.)  493;  Boody  v. 
U.  S.,  1  Woodb.  &  M.  (U.  S.)  171;  Anaheim 
Union  Water  Co.  v.  Parker,  101  Cal.  483; 
Chosen  Freeholders  t>.  Wilson,  16  N.  J.  L. 
no;  Kellum  v.  Clark,  97  N.  Y.  390;  State  v. 
Moses,  20  S.  Car.  465;  Northern  Assur.  Co.  v. 
Hotchkiss,  90  Wis.  415. 

Extension  of  Time  to  Collect  or  Pay  Over 
Moneys  has  been  held  not  to  discharge  a  con- 
dition of  an  official  bond,  on  the  ground  that 
"the  regulations  requiring  settlement  to  be 
made  by  its  officers  at  short  periods  are  de- 
signed for  the  protection  of  the  government, 
and  are  merely  directory  to  the  officers,  and 
form  no  part  of  the  contract."  U.  S.  v.  Kirk- 
patrick,9  Wheat.  (U.  SO720;  U.  S.  v.  Nicholl, 
12  Wheat.  (U.  S.)  509;  U.  S.  v.  Vanzandt,  ir 
Wheat.  (U.  S.)  184;  U.  S.  v.  Boyd,  15  Pet. 
(U.  S.)  187;  State  v.  Carleton,  1  Gill  (Md.) 
249;  State  v.  Swinney,  60  Miss.  39,  45  Am. 
Rep.  405;  Prairie  v.  Worth,  78  N.  Car.  169; 
Com.  v.  Holmes,  25  Gratt.  (Va.)  771. 

The  contrary  has  been  held  in  some  juris- 
dictions. Davis  v.  People,  6  111.  409;  People 
v.  McHatton,  7  111.  638;  State  v.  Roberts,  68 
Mo.  234,  30  Am.  Rep.  788;  Prairie  v.  Jenkins, 
75  N.  Car.  545;  Johnson  v.  Hacker,  8  Heisk. 
(Tenn.)  388. 

Appropriation  of  Funds  Received  during  Dif- 
ferent Terms  of  Office. — See  the  titles  Appli- 
cation of  Payments,  vol.  2,  p.  433 ;  Public 
Officers;  Suretyship. 

3.  Turning  Over  Funds  to  Officer  Not  Author- 
ized to  Receive. — By  town  supervisor  to  county 
treasurer.    Purcell  v.  Bear  Creek,  138  111.  524. 

By  town  treasurer  to  township  board.  Rose 
-'.  Douglass  Tp.,  52  Kan.  451. 


By  county  treasurer  to  county  tax  collector. 
Kempner  v.  Galveston  County,  76  Tex.  450. 

But  where  a  county  treasurer  turned  over 
"  state  money  "  collected  by  him  to  the  pro- 
bate judge,  in  order  that  it  might  be  exchanged 
for  United  States  currency,  in  obedience  to  an 
order  of  the  commissioners'  court,  and  the 
money  was  lost  by  the  death  and  insolvency 
of  the  judge,  the  treasurer  was  held  not  liable. 
Lewis  v.  Lee  County,  66  Ala.  480. 

4.  Use  of  Public  Property  in  Private  Business. 
— Brown  v.  State,  78Ind.  239;  Bocard  v.  State, 
79  Ind.  270. 

5.  Officials  Held  Insurers  of  Public  Funds  — 
United  States.—  U.  S.  v.  Dashiel,  4  Wall.  (U. 
S.)  182 ;  U.  S.  v.  Prescott,  3  How.  ( U.  S.)  578 ; 
U.  S.  v.  Morgan,  11  How.  (U.  S.)  154. 

Illinois. —  Thompson  v.  Board  of  Trustee*, 
etc.,  30  111.  99. 

Indiana. — Inglis  v.  State,  61  Ind.  212  ;  Row- 
ley v.  Fair,  104  Ind.  189;  Halbert  v.  State,  2t 
Ind.  125. 

Massachusetts. —  Hancock  v.  Hazzard,  it 
Cush.  (Mass.)  112,  59  Am.  Dec.  171. 

Missouri. — State  v.  Gatzweiler,  49  Mo.  36, 
8  Am.  Rep.  119. 

Netx.  Mexico. — U.  S.  v.  Watts,  1  N.  Mex.  553. 
New  York. — Muzzy  v.  Shattuck,  1  Den. 
(N.Y.)  233. 

Ohio.—  State  v.  Harper,  6  Ohio  St.  607,  6y 
Am.  Dec.  363. 

6.  Officials  Held  Not  Insurers  of  Public  Fnnds. — 
State  v.  Houston,  78  Ala.  576,  56  Am.  Rep.  59; 
Rose  v.  Hatch,  5  Iowa  149;  Cumberland 
County  v.  Pennell,  69  Me.  357,  31  Am.  Rep. 
284;  Missoula  County  v.  McCormick,  4  Mont. 
115;  Albany  County  v.  Dorr,  25  Wend.  (N. 
Y.)  440.  See  U.  S.  v.  Thomas,  15  Wall.  (U. 
S-)  337  ;  Furman  v.  Coe,  I  Cai.  Cas.  (N.Y.)  96; 
Knight  t'.Plimouth,  3  Atk.  480 ;  Jones  v.Lewis> 
2  Ves.  240.  See  also,  for  the  same  princi- 
ple in  cases  of  funds  not  public,  Chicago, 
etc.,  R.  Co.  v.  Bartlett,  20  111.  App.  96,  120  111. 
603.  See  also  infra,  this  section,  Perform- 
ance Excused — By  Act  of  God. 

7.  Intention  to  Become  Insurer  Manifested. — 
Where  the  condition  is  to  account  for  and  pay 
over  money,  or  words  to  that  effect,  or  the 
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hand,  that  where  an  opposite  intention  appears,  the  condition  will  not  be 
broken  by  an  unavoidable  loss.1 

(c)  Performing  Public  Duties. — A  bond  conditioned  for  the  performance  of  the 
duties  of  a  public  office  generally  is  construed  so  as  to  embrace  all  of  the 
duties  which  by  law  are  required  of  the  officer,  and  such  other  duties  as  are 
reasonably  incident  or  necessary  to  be  performed  in  order  to  give  proper 
effect  to  the  duties  prescribed.2 


condition  is  to  faithfully  perform  the  duties  of 
an  office,  and  a  statute  prescribes  the  duties 
to  similar  effect,  the  officer  has  been  held  a 
virtual  insurer  of  funds  coming  regularly  into 
his  hands,  and,  therefore,  accountable  for  an 
unavoidable  loss,  as,  for  instance: — 

Funds  Stolen  from  him  : 

United  States. — U.  S.  v.  Prescott,  3  How. 
(U.S.)  578;  U.S.  v.  Morgan,  11  How.  (U. 
S.)  154. 

Illinois. — Thompson  v.  Board  of  Trustees, 
etc.,  30  111.  99;  Chicago,  etc.,  R.  Co.  v.  Bart- 
lett,  120  111.  603. 

Indiana. — Morbeck  v.  State,  28  Ind.  86; 
Linville  v.  Leininger,  72  Ind.  494. 

Ioiva. — District  Tp.  v.  Morton,  37  Iowa  550. 

Louisiana. — State  v. Lanier,  31  La.  Ann.  423. 

Massachusetts.  —  Hancock  v.  Hazzard,  12 
Cush.  (Mass.)  112,  59  Am.  Dec.  171. 

Minnesota. — Board  of  Education  v.  Jewell, 
44  Minn.  427,  20  Am.  St.  Rep.  586. 

Nevada. — State  v.  Nevin,  19  Ncv.  162,  3 
Am.  St.  Rep.  873. 

New  Jersey. — New  Providence  Tp.  v.  Mc- 
Eachron,  33  N.  J.  L.  339. 

New  Mexico. — U.  S.  v.  Watts,  1  N.  Mex. 
553- 

New  York. — Muzzy  v.  Shattuck,  1  Den. 
(N.  Y.)  233. 

North  Carolina. — State  v.  Clarke,  73  N. 
Car.  255;  State  v.  Blair,  76  N.  Car.  78. 

Ohio—  State  v.  Harper,  6  Ohio  St.  607,  67 
Am.  Dec.  363. 

Pennsylvania. — Com.  v.  Comly,  3  Pa.  St. 
372- 

imlure  of  a  Hank,  in  which  funds  were  de- 
posited by  him  : 

Alabama. — Alston  v.  State,  92  Ala.  124. 

Arkansas. — State  v.  Croft,  24  Ark.  550; 
State  v.  Wood,  51  Ark.  205. 

C olorado. — Wilson  v.  People,  19  Colo.  199, 
41  Am.  St.  Rep.  243. 

Mississippi. — Oriffin  v.  Mississippi  Levee 
Com'rs,  71  Miss.  767. 

Missouri. — State  v.  Moore,  74  Mo.  413,  41 
Am.  Rep.  322;  State  v.  Powell,  67  Mo.  395, 
29  Am.  Rep.  512. 

North  Carolina. — Havens  t;.  Lathene,  75 
N.  Car.  505. 

/'.  nnsytvania. — Nason  v.  Directors  of  Poor, 
136  Pa.  St.  445. 

Wisconsin. — Omro  v.  Kaime,  39  Wis.  468. 

Although  the  hunk  was  selected  by  the  gov- 
ernment. U.  S.  v.  Freeman,  1  Woodb.  &  M. 
<<  B.)45. 

/•«»  I'V  Shipwrrrk  during  lawful  and  proper 
transportation.  U.  S.  v.  Ilumason,  6  Saw  v. 
flj  S.)  199.  Compare  Revans  v.  U.  S.,  13 
Wall.  (U.  S.)  56;  U.  S.  T-.  Keehler,  9  Wall. 
(U.  S.)  83;  V.  S.  v.  Thomas,  15  Wall.  (U.  S.) 
337-    Per  contra,  Rose  v.  Hatch,  5  Iowa  149. 


1.  Condition  to  Faithfully  Perform  Duties. — A 

condition  to  perform  faithfully  the  duties  of 
an  office,  which  include  the  receipt  and  care 
of  public  funds,  has  been  held  to  have  been 
fulfilled  in  the  absence  of  negligence,  although 
a  loss  occurs;  as  for  instance: — 

The  Failure  of  a  Bank  in  which  public 
moneys  are  deposited.  People  v.  Faulkner, 
107  N.  Y.  477,  reversing 38  Hun  (N.  Y.)  607; 
York  County  v.  Watson,  15  S.  Car.  1,40  Am. 
Rep.  675. 

For  Cases  of  Negligence  in  Making  De- 
posits, wherefore  a  breach  occurred,  upon 
failure  of  the  depository.  See  Wren  v.  Kirton, 
11  Ves.  Jr.  380;  Draper  v.  Joiner,  9  Humph. 
(Tenn.)  614,  49  Am.  Dec.  719;  White  v. 
Baugh,  3  CI.  &  F.  44,  2  Bligh  N.  S.  181 ;  State 
v.  Roberts,  21  Ark.  260;  Lowry  v.  Polk 
County,  51  Iowa  50,  33  Am.  Rep.  114;  Ward 
v.  School  Dist.  No.  15,  10  Neb.  293,  35  Am. 
Rep.  477;  Tillinghast  v.  Merrill,  77  Hun  (N. 
Y.)  481. 

Money  Stolen  from  an  official's  office  or 
dwelling.  Albany  County  v.  Dorr,  25  Wend. 
(N.  Y.)  440;  Rose  v.  Hatch,  5  Iowa  149; 
Cumberland  County  v.  Pennell,  69  Me.  367,  31 
Am.  Rep.  284.  See  U.  S.  v.  Jones,  36  Fed. 
Rep.  759. 

Robbery  on  the  highway  by  violence,  State 
v.  Houston,  78  Ala.  576,  56  Am.  Rep.  59;  or 
by  Confederate  forces,  U.  S.  v.  Thomas,  15 
Wall.  (U.  S.)  337.  See  U.  S.  v.  Keehler,  9 
Wall.  (U.  S.)  83;  U.  S.  v.  Thomas,  15  Wall. 
(U.  S.)  337. 

2.  Instances  of  Public  Duties — Postmasttr . — 
U.  S.  v.  Powell,  14  Wall.  (U.  S.)  493;  Boody 
v .  U.  S.,  1  Woodb.  &  M.  (U.  S.)  150;  U.  S.  v. 
Jones,  36  Fed.  Rep.  759. 

Receiver  of  Public  Moneys. — Potter  v.  V. 
S.,  107  U.  S.  126. 

United  States  Disbursing  Agent. — U.  S.  v. 
Young,  44  Fed.  Rep.  168;  U.  S.  v.  Barnhart, 
17  Fed.  Rep.  579. 

Collector  of  Customs. — U.  S.  V.  Morgan,  11 
How.  (U.  S.)  154. 

Surveyor  General. — Farrar  v.  U.  S.,  5  Pet. 
(U.  S.)  374;  People  v.Gardner,  55  Cal.304. 

United  States  Consul. — U.  S.  Ree,  54 
Ped.  Rep.  112  ;  U.  S.  v.  Owen,  47  Fed.  Rep.  797. 

Coroner. — Tieman  v.  I  law,  40  Iowa  312. 

County  Superintendent  of  Education. — Col- 
lier v.  Henderson,  86  Ala.  279. 

Superintendent  of  Insane  Hospital. — State 
v.  Gnlbraith,  128  Ind.  501. 

C ountv  Commissioner. — State  v.  Wright,  50 
Conn.  5K0. 

Prosecuting  Attorney. — State  v.  Egbert,  123 
Ind.  44H;  Spokane  County  v.  Allen,  9  Wash. 
229. 

.Secretory  of  State.  —  State  v.  C'hadwick,  !• 
Oregon  465. 
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(3)  Quasi  Public  Duties. — The  sam 

Inspector  of  Grain. — People  v.  Harper,  91 

HI-  357- 

A  ttorncy  for  the  Collection  of  Personal 
Taxes. — New  York  v.  Goldman,  125  N.  Y.  395. 

Chief  Clerk  of  Comptroller'' s  Office.  — 
Brown  v.  Sneed,  77  Tex.  471. 

Town  Supervisor. — Purcell  v.  Bear  Creek, 
138  111.  524;  Sutherland  v.  Carr,  85  N.  Y.  105. 

Clerk  o  f  Probate.— People  v.  Ba'rtels,  38  111. 
App.  428,  45  111.  App.  306,  138  111.  322. 

Judge  of  Probate. — Alston  v.  State,  92  Ala. 
124. 

Notary  Public. — Weintz  v.  Kramer,  44  La. 
Ann.  35,  where  the  office  was  voluntarily  as- 
sumed. Heidt  v.  Minor,  89  Cal.  115;  State 
v.  Plass,  58  Mo.  App.  148;  State  v.  Boughton, 
58  Mo.  App.  155. 

County  Judge. — Wright  v.  Harris,  31  Iowa 
272;  Duncan  v.  Smith,  15  Ky.  L.  Rep.  58; 
Clelland  v.  McCumber,  15  Colo.  355. 

Overseer  of  Highways. — Sherwood  Forest 
v.  Benedict,  48  Wis.  541. 

City  Clerk. — Orton  v.  Lincoln,  156  111.  499, 
602,  reversing  56  111.  App.  79;  Van  Valken- 
bergh  v.  Paterson,  47  N.  J.  L.  146. 

County  Clerk. — People  v.  Toomey,  25  111. 
App.  46,  122  111.  308;  Campbell  v.  People,  52 
111.  App.  338,  154  111.  595;  State  v.  Givan, 
45  Ind.  267;  State  v.  Nichol,  8  Lea  (Tenn.) 
657. 

Township  Trustees . — Brown  v.  State,  78 
Ind.  239;  Bocard  v.  State,  79  Ind.  270;  Good- 
wine  v.  State,  81  Ind.  109;  State  v.  Keifer, 
120  Ind.  113;  State  v.  Helms,  136  Ind.  122. 

County  Trustee. — Board  v.  Com.  (Ky. 
1895),  29  S.  W.  Rep.  436. 

Register  of  Deeds. — People  v.  Stewart,  6 
111.  App.  62;  Holt  v.  McLean,  75  N.  Car. 
347;  Kivett  v.  Young,  106  N.  Car.  567; 
Moretz  v.  Ray,  75  N.  Car.  170. 

Recorder  of  Mortgages. — Fox  v.  Thibault, 
33  La.  Ann.  32. 

State  Treasurer. — In  re  House  Resolution 
(Colo.),  2  Denver  Leg.  N.  129;  Archer  v. 
State,  74  Md.  410;  State  v.  Thomas,  88  Tenn. 
491  ;  State  v.  McFetridge,  84  Wis.  473. 

State  Hospital  Treasurer. — State  v.  Mills, 
55  Wis.  229. 

Township  Treasurer. — Board  of  Trustees 
v.  Baker,  24  111.  App.  231;  Longan  v.  Taylor, 
130  111.  412;  Rose  v .  Douglass  Tp.,  52  Kan. 
451 ;  Prairie  School  Tp.  v.  Haseleu,  3  N. 
Dak.  328. 

City  Treasurer. — Priet  v.  Dela  Montanya, 
85  Cal.  148;  Hunt  v.  State,  124  Ind.  306; 
Butte  v.  Cohen,  9  Mont.  435;  Com.  v.  Dur- 
kin,  109  Pa.  St.  138. 

Village  Treasurer . —  Evart  v.  Postal,  86 
Mich.  325. 

School  Treasurer.  —  School  Trustees  v. 
Peak,  43  111.  App.  50;  District  Tp.  v.  Morris, 
91  Iowa  198;  Parish  School  Board  v.  Pack- 
wood,  42  La.  Ann.  468. 

Treasurer  of  City  Board  of  Education. — 
Gilbert  v.  Board  of  Education,  45  Kan.  31,  23 
Am.  St.  Rep.  700. 

County  Treasurer : — 

Alabama. — Lewis  v.  Lee  County,  66  Ala. 
480. 


rule  is  applied  in  the  case  of  a  bond 

California. — Los  Angeles  County  v.  Lank- 
ershim,  100  Cal.  535. 

Florida. — Perry  v.  Woodberry,  26  Fla.  84. 

Illinois. — Doll  v.  People,  48  111.  App.  418; 
Schureman  v.  People,  55  111.  App.  629;  Stern 
v.  People,  102  111.  540. 

Indiana. — Wood  v.  Madison  County,  125 
Ind.  270. 

Michigan. — Marquette  County  v.  Ward,  50 
Mich.  174. 

Minnesota. — Redwood  County  v.  Tower,  28 
Minn.  45. 

Mississippi. — State  v.  Felton,  59  Miss.  402  ; 
State  v.  Hall,  68  Miss.  719;  McKinney  v. 
State,  68  Miss.  284. 

Missouri . — State  v.  Cook,  72  Mo.  496. 

Nebraska. — Kane  v.  Union  Pac.  R.  Co.,  5 
Neb.  107. 

Nevada. — White  Pine  County  v.  Herrick, 
19  Nev.  34. 

New  York. — Monroe  County  v.  Clarke,  25 
Hun  (N.  Y.)  282,  92  N.  Y.  391. 

North  Carolina. — Board  of  Education  v. 
Bateman,  102  N.  Car.  52. 

Texas. — Kempner  v.  Galveston  County,  73 
Tex.  216. 

Wisconsin. — Milwaukee  County  v.  Pabst, 
70  Wis.  352  ;  Washington  County  v.  Semler, 
41  Wis.  374. 

Tax  Collector.— \3.  S.  v.  Snyder,  4  Wash. 
(U.  S.)  559;  Gilbert  v.  Isham,  16  Conn.  525; 
Fuller  v.  Calkins,  22  Iowa  301 ;  Warren  County 
v.  Ward,  21  Iowa  84;  Lynn  v.  Cumberland, 
77  Md.  449;  Wilson  v.  Ridgely,  46  Md.  235; 
Warrensburg  v.  Miller,  77  Mo.  56;  Com.  v. 
Stambaugh,  164  Pa.  St.  437;  Com.  v.  Rein- 
hart,  15  Pa.  Co.  Ct.  Rep.  487;  Ysleta  v.  Low- 
enstein  (Tex.  Civ.  App.  1894),  25  S.  W.  Rep. 
444- 

Township  Collector. — McEachron  v.  New 
Providence  Tp.,  35  N.  J.  L.  528;  Gorham  v. 
Hall,  57  Me.  58. 

Revenue  Collector. — State  v.  Montague,  34 
Fla.  32;  State  v.  Shipman,  125  Mo.  436. 

Marshal. — Lammon  v.  Feusier,  m  U.  S. 
17;  Rogers  v.  Marshal,  1  Wall.  (U.  S.)  644; 
Bollin  v.  Blythe,  46  Fed.  Rep.  181 ;  U.  S.  v. 
Moore,  2  Brock.  (U.  S.)  317;  Sedam  v.  Tay- 
lor, 3  McLean  (U.  S.)  547;  Bispham  v.  Tay- 
lor, 2  McLean  (U.S.)  355;  Sperring  v. 
Taylor,  2  McLean  (U.  S.)  362;  Hawkins  v. 
Thomas,  3  Ind.  App.  399;  Clinton  v.  Nelson, 
2  Utah  284;  Gerber  v.  Ackley,  32  Wis.  233. 

Sheriff:— 

United  States. — South  v.  Maryland,  18  How. 
(U.  S.)  396. 

Alabama.  —  Governor  v.  Pearce,  31  Ala. 
465;  Albright  v.  Mills,  86  Ala.  324;  Gover- 
nor v.  Hancock,  2  Ala.  728. 

Arkansas. — Governor  v.  Pleasants,  4  Ark. 
193;  State  v.  Engles,  5  Ark.  26;  Faulkner  v. 
State,  9  Ark.  14. 

Colorado. — Tate  v.  People,  6  Colo.  App.  202. 

Georgia. — Mitchell  v.  Malone,  77  Ga.  301. 

Illinois. — People  v.  Foster,  133  111.  496. 

Kentucky. — Com.  v.  Williams,  4  Lift.  (Ky.) 
335;  Kenton  County  v.  Lowe,  91  Kv.  367; 
Cook  v.  Clark,  13  Ky.  L.  Rep.  100  (Ky.  1891), 
16  S.  W.  Rep.  269;  Pryse  v.  Titus,  11  Ky.  L. 
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given  by  an  officer  of  a  private  or  qua 
of  the  office  are  prescribed  by  the  laws 


Rep.  564  (Ky.  1889),  12  S.  W.  Rep.  584; 
Berry  v.  Com.,  12  Ky.  L.  Rep.  462  (Ky. 
1890),  14  S.  W.  Rep.  589. 

Massachusetts. — Larned  v.  Allen,  13  Mass. 
295;  Skinner  v.  Phillips,  4  Mass.  68. 

Michigan. — Dunphy  v.  Whipple,  25  Mich. 
10;  People  v.  Mersereau  (Mich.  1889),  42  N. 
\V.  Rep.  153,  citing  2  Am.  and  Eng.  Encyc. 
of  Law  (tst  ed.),  p.  466. 

Mississippi. — State  v.  Nichols,  39  Miss. 
318;  Footer'.  Vanzandt,  34  Miss.  40;  Fur- 
long v.  State,  58  Miss.  717;  Butler  v.  Wil- 
liams, 14  Smed.  &  M.  (Miss.)  54. 

Missouri. — State  v.  McDonough,  9  Mo. 
App.  63;  State  v.  Finn,  98  Mo.  532;  State  v. 
Schacklett,  37  Mo.  280. 

Nebraska. — Kendall  v.  Aleshire,  28  Neb. 
707,  26  Am.  St.  Rep.  367;  Huffman  v.  Kop- 
pelkom,  8  Neb.  344,  12  Neb.  98 

New  York. — People  v.  Schuyler,  4  N.  Y, 
179;  People  v.  Ring,  15  Wend.  (N.  Y.)  623. 

North  Carolina. — State  v.  Brown,  11  Ired. 
L.  (N.  Car.)  141 ;  Eaton  v.  Kelly,  72  N.  Car. 
110;  State  v .  Long,  8  Ired.  L.  (N.  Car.)  415. 

Pennsylvania. — Shannon  v.  Com.,  8  S.  & 
R.  (Pa.)  444. 

Tennessee. — McLendon  v.  State,  92  Tenn. 
520. 

Texas. — Hendrick  v.  Walton,  69  Tex.  192. 

Strict  compliance  will  be  required  with  the 
terms  of  a  statute  which  renders  a  sheriff  lia- 
ble for  failing  to  return  an  execution  which 
was  irregular  and  wrongful.  Moore  v.  Mc- 
Clief,  16  Ohio  St.  50 ;  Gallipolis  Bank  v.  Dom- 
igan,  12  Ohio  220,  40  Am.  Dec.  475  ;  Duncan  v. 
Drakeley,  10  Ohio  47;  Conkling  v.  Parker,  10 
Ohio  St.  28;  Langdon  v.  Summers,  10  Ohio 
St.  77. 

Defuty  Sheriff. — Dorr  v.  Mickley,  16  Minn. 
20. 

Constable : — 

Colorado. — Allison  v.  People,  6  Colo.  App. 
80. 

Illinois. — Cornell  v.  People,  37  111.  App.  490. 

Indiana. — State  v.  Druly,  3  Ind.  431  ;  Col- 
lins v.  State,  3  Ind.  App.  542;  State  v.  Wal- 
ford,  11  Ind.  App.  392;  Hickman  v.  State,  1 
Ind.  App.  527. 

loiva. — Clancy  v.  Kenworthy,  74  Iowa  740; 
Yount  v.  Carney,  91  Iowa  559. 

Kentucky. — Com.  v.  Cole,  7  B.  Mon.  (Ky.) 
250,  46  Am.  Dec.  506;  Jewell  v.  Mills,  3  Bush 

(Ki  )  67. 

Massachusetts. — Boston  v.  Moore,  3  Allen 
(Mass.)  126;  Lowell  r.  Parker,  10  Met.  (Mass.) 
309,  43  Am.  Dec.  436;  Grinnell  v.  Phillips,  1 
Mass.  530;  Turner  v.  Sisson,  137  Mass.  191. 

Missouri. — Shanklin  v.  Francis,  1  Mo.  App. 
Rep,  1?,  59  Mo.  App.  178. 

Ohio.  —  Monahan  v. Triumph  Artificial  Limb 
Co.,  6  Ohio  Cir.  C't.  Rep.  mo. 

Tennessee. —  Rndrr  7'.  Davis,  e  Lea  (Tenn.) 
53* 

Clrrlt  of  Court: — 

California. — I  leppe  v.  Johnson,  73  C'al.  .'o;. 
Colorado. — Wilson  v.  People,  19  Colo.  199, 
41  Am.  St.  Rep.  243. 


i  public  corporation  where  the  duties 
of  the  corporation.1 

Illinois. — Weisenborn  v.  People,  53  111.  App. 
32 ;  People  v.  Stewart,  6  111.  App.  62. 

Indiana. — Sullivan  v.  State,  121  Ind.  342; 
State  v.  Fleming,  124  Ind.  97. 

Mississippi . — Denio  v.  State,  60  Miss.  949. 

Nebraska. — McDonald  v.  Atkins,  13  Neb. 
568;  Dewey  v.  Kavanaugh,  45  Neb.  233. 

New  Jersey. — Appleby  v.  State,  45  N  J.  L. 
161. 

North  Carolina. — Morgan  v.  Smith,  95  N 
Car.  397  ;  Syme  v.  Bunting,  91  N.  Car.  48; 
Presson  v.  Boone,  108  N.  Car.  78;  Thomas  v. 
Connelly,  104  N.  Car.  342;  Kerr  v.  Brandon, 
84  N.  Car.  128 ;  State  v.  Odom,  86  N.  Car.  435. 

South  Carolina. — State  V.  Moses,  18  S.  Car. 
366,  20  S.  Car.  465;  Fort  v.  Assmann,  38  S. 
Car.  253. 

Tennessee. — State  v.  Nichol,  8  Lea  (Tenn.) 
657  ;  Longmire  v.  Fain,  89  Tenn.  393 ;  State  v. 
Cole,  13  Lea  (Tenn.)  367. 

Texas. — Crews  v.  Taylor,  56  Tex.  461. 

Virginia. — Chase  v.  Miller,  88  Va.  791. 

Justice  of  the  Peace: — 

Alabama. — Kelly  v.  Moore,  51  Ala.  364. 

Illinois. — People  v.  Jarrett,  7  111.  App.  566. 

Indiana. — State  v.  Flinn,  3  Blackf.  (Ind.) 
72,  23  Am.  Dec.  380;  State  v.  Littlefield,  4 
Blackf.  (Ind.)  129;  Barkeloo  v.  Randall,  4 
Blackf.  (Ind.)  476,  32  Am.  Dec.  46;  Noel  v. 
State,  6  Blackf.  (Ind.)  523;  Weaver  v.  State,  8 
Blackf.  (Ind.)  563;  Widener  v.  State,  45  Ind. 
244;  Doepfner  v.  State,  36  Ind.  in;  State  v. 
Wanee,  4  Ind.  App.  1. 

Iowa.  —  Latham  v.  Brown,  16  Iowa  118; 
Gowing  v.  Gowgill,  12  Iowa  495. 

Wisconsin. — Barnes  v.  Whi taker, 45  Wis. 204. 

1.  Quasi  Public  Duties  —  Railroad  Ticket 
Agent. — London,  etc.,  R.  Co.  v.  Goodwin,  3 
Exch.  320;  Strawbridge  v.  Baltimore,  etc.,  R. 
Co.,  14  Md.  360,  74  Am.  Dec.  541;  Eastern 
R.  Co.  t'.  Loring,  138  Mass.  381. 

Bookkeeper  of  Telegraph  Company . — 
American  Tel.  Co.  v.  Lening,  139  Pa.  St.  594. 

Secretary  of  Savings  Society. — Humboldt 
Sav.,  etc.,  Soc.  v.  Wennerhold,  81  Cal.  528. 

Secretary  of  Water  Company. — Anaheim 
Union  Water  Co.  v.  Parker,  101  Cal.  483. 

Express  Messenger .  —  Frink  7'.  Southern 
Express  Co.,  82  Ga.  33. 

Treasurer  of  Benevolent  Association.  — 
Senour  v.  Maschinot  (Ky.  1895),  31  S.  W. 
Rep.  481 ;  Father  Mathew  Young  Men's  Total 
Abstinence,  etc.,  Soc.  v.  Fltzwfiliam,  12  Mo. 
App.  445. 

Treasurer  of  Building  and  Loan  Associa- 
tion.— People's  Bldg.,  etc.,  Assoc.  v.  Wroth, 
43  N-  J-  L.  70. 

Secretary  of  Building  Association. —  I'vlcr 
V.  Old  Post  Bldg.  Assoc.,  87  Ind.  323. 

Secretary  of  insurance  Company. — Engler 
v.  People's  F.  Ins.  Co.,  46  Md.  323. 

Insurance  Agent. —  Harper  7\  National  L. 
Ins.  Co.,  56  Fed.  Rep.  2H1  ;  German  Ins.  Co. 
v.  Smead  (Ark.  1890)1  13  S.  W.  Rep.  332;  Pa- 
cific F.  Ins.  Co.  Pacific  Surely  Co.,  93  Cal. 
7  ;  Burlington  Ins.  Co.  V.  Johnston,  24  [11.  App. 

565;  Dwelltng-House  Ins.  Co.  v.  Johnston,  90 
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(4)  Trust  Duties. — So,  also,  in  the  case  of  a  bond  given  by  one  ap- 
pointed to  a  position  of  trust,  where  the  duties  are  prescribed  in  a  judicial 
order,  or  in  the  will  or  other  instrument  creating  the  trust.1 

(5)  Separate  Duties. — Separate  duties,  that  is,  duties  pertaining  to  an 
office  other  than  that  with  reference  to  which  a  bond  is  specifically  given,  are 
not,  of  course,  included  in  the  condition  of  such  bond,2  unless  the  terms  of 
the  condition  are  sufficiently  broad  and  general  to  admit  of  a  different  con- 
struction.3 


Mich.  170;  Royal  Ins.  Co.  v.  Clark,  61  Minn. 
476;  State  Invest.,  etc.,  Co.  v.  Quinlan,  53  Mo. 
App-  357;  Prudential  Ins.  Co.  v.  Berger  (C. 
PI.),  42  N.  Y.  St.  Rep.  31,  16  N.  Y.  Supp. 
515;  Northern  Assur.  Co.  v.  Hotchkiss,  90 
Wis.  415. 

Bank  Cashier. — Wallace  f.  Exchange  Bank, 
126  Ind.  265;  McShane  v.  Howard  Bank,  73 
Md.  135;  Walden  Nat.  Bank  v.  Birch,  130  N. 
Y.  221 ;  Shackamaxon  Bank  v.  Yard,  150  Pa. 
St-  351.  30  Am.  St.  Rep.  807;  Kaufman  First 
Nat.  Bank  v.  Still  (Tex.  Civ.  App.  1895),  32 
S.  W.  Rep.  61. 

Bank  Teller.— St.  Louis  Third  Nat.  Bank 
v.  Owen,  101  Mo.  558;  Detroit  Sav.  Bank  v. 
Ziegler,  49  Mich.  157,  43  Am.  Rep.  456,  22 
Am.  L.  Reg.  N.  S.  249. 

Bank  Clerk. — New  York  Fourth  Nat.  Bank 
v.  Spinney,  47  Hun  (N.  Y.)  293;  Union  Dime 
Sav.  Bank  v.  Feltz,  25  Abb.  N.  Cas.  (N.  Y. 
Ct.  App.)  357;  New  York  Fourth  Nat.  Bank 
v.  Spinney,  120  N.  Y.  560;  Vogeley's  Appeal 
(Pa.  1888),  15  Atl.  Rep.  878. 

1.  Bonds  of  Officers  Appointed  to  Perform 
Trust  Duties — Trustee  in  a  Will. — Roberts  v. 
Chambers,  91  Iowa  204;  People  v.  Donohue, 
70  Hun  (N.  Y.)  317^ ;  Richardson  School  Fund 
v.  Dean,  130  Mass.  242. 

Trustee  to  Sell  Property. — Com.  v.  Mc- 
Donald, 170  Pa.  St.  221. 

Commissioner  in  Partition. — Williams  v. 
State,  87  Ind.  527. 

Assignee  in  Insolvency. — Best  v.  Johnson, 
78  Cal.  217,  12  Am.  St.  Rep.  41. 

Receiver. — 7?eGraham  (1895), 1  Ch.66;  Kerr 
v.  Brandon,  84  N.  Car.  128;  Washington  Bank 
v.  Creditors,  86  N.  Car.  323  ;  Syme  v.  Bunting, 
91  N.  Car.  48 ;  Longmire  v.  Fain,  89  Tenn.  393. 

Guardian. — Peelle  v.  State,  11S  Ind.  512; 
Mc Williams  v.  Norfleet,  63  Miss.  183;  Max- 
som  v.  Sawyer,  12  Ohio  195 ;  Neel  v.  Com. 
(Pa.  1886),  7  Atl.  Rep.  74. 

Executor  or  Administrator : — 

England.  — Knight  v.  Plimouth,  3  Atk.  480 ; 
Jones  v.  Lewis,  2  Ves.  240. 

Alabama. — Pitts  v.  Singleton,  44  Ala.  363. 

Missouri. — Stong  v.  Wilkson,  14  Mo.  116; 
State  v.  Meagher,  44  Mo.  356,  100  Am.  Dec. 
298. 

New  Jersey. — Voorhees  v.  Stoothoff,  11  N. 
J.  L.  145. 

Neiv  York. — Furman  v.  Coe,  1  Cai.  Cas.  (N. 
Y.)  96. 

North  Carolina. — Williams  v.  Maitland,  1 
Ired.  Eq.  (N.  Car.)  92;  Perry  v.  Maxwell,  2 
Dev.  Eq.  (N.  Car.)  488;  Whitted  v.  Webb,  2 
Dev.  &  B.  Eq.  (N.  Car.)  442. 

Pennsylvania. — Calhoun's  Estate,  6  Watts 
(Pa.)  185. 

South  Carolina. — Webb  v.  Bellinger,  2  De- 


saus.  (S.  Car.)  482;  Huson  v. Wallace,  1  Rich. 
Eq.  (S.  Car.)  1.  See  also  the  various  titles  of 
this  work,  designated  by  reference  to  the  fore- 
going headings. 

2.  Separate  Duties  Held  Not  Included. — John- 
son v.  Eaton  Milling,  etc.,  Co.,  18  Colo.  331; 
Milwaukee  County  v.  Ehlers,  45  Wis.  281. 

County  Treasurer's  Bond  held  not  liable  for 
county  school  funds.  Redwood  County  v. 
Tower,  28  Minn.  45 ;  State  v.  Felton,  59  Miss. 
402;  Pass  v .  Grenada  County,  71  Miss.  426; 
State  v.  Hall,  68  Miss.  719. 

State  Treasurer's  Bond  held  not  to  cover  a 
misfeasance  in  the  exercise  of  the  office  of 
insurance  commissioner  ex  officio.  State  v. 
Thomas,  88  Tenn.  491. 

Clerk  of  Court's  Bond  held  not  to  cover  a  de- 
fault in  administering  a  fund  as  receiver.  Kerr 
v.  Brandon,  84  N.  Car.  128;  Syme  v.  Bunting, 
91  N.  Car.  48.  Compare  State  v.  Odom,  86 
N.  Car.  432.  Contra,  Longmire  v.  Fain,  89 
Tenn.  393. 

A  Revenue  Collector's  Bond  was  held  not  to 
cover  his  failure  to  pay  over  a  school  fund. 
State  v.  Starnes,  5  Lea  (Tenn.)  545. 

City  Clerk. —  Where  a  city  clerk  was,  under 
the  city  charter,  also  ex  officio  register  of  li- 
censes, it  was  held  that  a  condition  to  perform 
the  duties  of  city  clerk  was  broken  by  an  em- 
bezzlement of  license  fees.  Van  Valkenbergh 
v.  Paterson,  47  N.  J.  L.  146. 

3.  Fining  Separate  Office  Temporarily.— B»t 
where  it  is  the  customary  and  usual  course- 
for  one  officer  to  take  the  place  of  another,  im 
case  of  absence  or  sickness  of  the  latter,  ithM 
been  held  that  a  default  in  such  additional 
duties  was  a  breach  of  a  condition  to  dis- 
charge the  duties  of  the  regular  office  or  in  a 
specific  capacity.  Johnson  v.  Eaton  Milling, 
etc.,  Co.,  18  Colo.  331. 

The  condition  in  the  bond  of  a  receiving- 
teller  has  been  held  to  cover  a  defalcatioa 
while  acting  temporarily  as  general  teller. 
Detroit  Sav.  Bank  v.  Ziegler,  49  Mich.  157, 
43  Am.  Rep.  456,  22  Am.  Law  Reg.  N.  S.  249. 

To  similar  effect  see  St.  Louis  Third 
Nat.  Bank  v.  Owen,  101  Mo.  558;  Wallace  v. 
Exchange  Bank,  126  Ind.  265. 

So,  also,  in  the  case  of  a  bank  bookkeeper 
acting  in  the  capacity  of  a  loan  clerk,  New 
York  Fourth  Nat.  Bank  v.  Spinney,  47  Hun 
(N.  Y.)  293  ;  or  in  the  case  of  a  general  bank 
clerk  acting  sometimes  as  bookkeeper  and 
again  as  teller,  Vogeley's  Appeal  (Pa.  1888), 
15  Atl.  Rep.  878;  or  in  the  case  of  a  promo- 
tion to  the  position  of  teller,  the  condition 
being  to  perform  the  duties  of  an  employee  as 
"  clerk,  or  in  whatever  capacity  he  may  serve 
said  bank,"  Union  Dime  Sav.  Bank  v.  Feltz, 
25  Abb.  N.  Cas.  (N.  Y.  Ct.  App.)  357.  To 
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(6)  Condition  to  Perform  a  Separate  Contract.  —  A  condition  to  per- 
form an  antecedent  or  contemporaneous  contract,  other  than  that  of  the 
bond  itself,  is  construed  with  reference  to  and  in  connection  with  such  sepa- 
rate contract.1  A  failure  therefore  to  perform  substantially  the  contract 
according  to  its  terms  is  a  breach  of  the  condition;2  and,  conversely,  a  sub- 
stantial performance  of  the  contract,  so  referred  to  in  the  condition  and  made 
a  part  of  it,  is  a  like  performance  of  the  condition.3 


the  same  effect  see  New  York  Fourth  Nat. 
Bank  v.  Spinney,  120  N.  Y.  560. 

A  county  commissioner's  bond  was  held  to 
cover  his  acts  as  treasurer  of  the  board  of 
county  commissioners  to  which  he  was  ap- 
pointed.   State  v.  Wright,  50  Conn.  580. 

1.  Condition  to  Perform  Separate  Contract. — 
See  the  cases  in  the  note  following ;  also  :  — 

United  States. — Finley  v.  Lynn,  6  Cranch 
(U.  S.)  238. 

Iowa. — Grim  v.  Semple,  39  Iowa  570. 

Michigan. — Locke  v.  Mc  Vean,  33  Mich.  473. 

Missouri.  —  Oberbeck  v.  Mayer,  59  Mo. 
App.  289. 

New  York. — New  York  v.  New  York  Re- 
frigerating Constr.  Co.,  8  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  61 . 

Pennsylvania. — Dunbar  v.  Fleisher,  137  Pa. 
St.  85 ;  Union  Bldg.,  etc.,  Assoc.  v.  Hull,  135 
Pa.  St.  565. 

Vermont. — Fletcher  v.  Jackson,  23  Vt.  581, 
56  Am.  Dec.  98. 

Wisconsin. — Zinns  Mfg.  Co.  v.  Mendelson, 
89  Wis.  133. 

But  where  a  bond  is  procured  to  be  given 
pursuant  to  an  agreement  between  the  obligee 
and  a  third  person,  who  are  not  identified 
with  the  obligor,  nor  his  agents,  the  terms  of 
such  an  agreement  cannot  be  regarded  in  con- 
struing the  condition.  Oregon  R.,  etc.,  Co. 
v.  Swinburne,  22  Oregon  574. 

A  condition  to  pay  the  value  of  certain  in- 
terests under  a  deed  was  held  not  a  construc- 
tion of  the  deed  according  to  intention.  Far- 
rar  v.  Christy,  24  Mo.  453. 

An  Inventory  Attached  to  a  Bond  conditioned 
to  take  possession  of,  and  sell  for  the  best  price 
obtainablei  a  certain  stock  of  goods,  and  pay 
over  to  the  obligee  the  proceeds,  is  not  con- 
clusive evidence  of  what  articles  were  so  in- 
trusted, if  it  can  be  shown  that  some  of  the 
articles  were  included  by  fraud.  Wheeler  v. 
Meyer,  95  Mich.  36. 

A  Recital  in  a  condition  that  in  a  written 
statement  the  principal  has  agreed  to  intro- 
duce and  maintain,  in  a  specified  market,  a 
refrigerating  apparatus,  "  as  will  in  said  in- 
strument more  fully  and  at  large  appear,"  is 
not  controlling  of  another  condition  whereby 
the  principal  is  required  to  comply  with  tin- 
conditions  contained  in  the  contract  in  every 
respect.  New  York  v.  New  York  Refrigerat- 
ing Constr.  Co.,mj  linn  (N.  x.)  553. 

A  Condition  Which  Recited  Another  Bond,  and 
then  provided  thai  the  defendant  should  well 
and  truly  pay  oil  and  discharge  the  said  bond 
and  hold  the  plaintilT  harmless  and  indemni- 
fied  from  the  payment  thereof,  was  held  a 
condition  to  indemnify  only  and  not  an  under- 
taking to  pay  the  prior  bond.  Douglass  v. 
Clark,  14  Johns.  (N.  Y.)  177. 


A  Condition  that  Principals  shall  Pay,  within 
thirty  days  of  maturity,  notes  to  their  sureties, 
was  held  not  a  condition  to  indemnify,  but 
that  upon  breach  the  sureties  could  collect 
enough  to  discharge  the  principal's  obliga- 
tion.   Hall  v.  Nash,  10  Mich.  303. 

To  the  same  effect  see  Kirk  v.  Fort  Wayne 
Gaslight  Co.,  13  Ind.  56;  TamaCity  First  Nat. 
Bank  v.  Schlichting,  40  Iowa  51.  See  further 
Temple  St.  Cable  R.  Co.  v.  Hellman,  103  Cal. 
634- 

Extrinsic  Evidence  was  admitted,  where  the 
contract,  which  was  the  basis  of  a  condition 
in  the  bond  of  a  sewing-machine  agent,  was 
not  clear,  in  order  to  determine  the  nature 
and  extent  of  the  contract.  White  Sewing 
Mach.  Co.  v.  Mullins,  41  Mich.  339. 

See  Oberbeck  v.  Mayer,  59  Mo.  App.  289, 
where  it  was  uncertain  whether  a  contract 
annexed  to  the  bond  was  the  one  intended  to 
be  annexed  or  not. 

But  where  an  indenture  was  recited  in  a 
condition  to  perform  certain  duties  imposed 
by  the  indenture,  the  recital  was  deemed  con- 
clusive upon  the  signers  of  the  bond.  Fletcher 
v.  Jackson,  23  Vt.  581,  56  Am.  Dec.  98. 

Where  a  bond  is  given  to  secure  the  per- 
formance of  a  written  contract,  which  is  at- 
tached to  the  bond,  the  bond  and  contract  may 
be  read  together  in  determining  the  liability 
of  the  obligor.  Jordan  v.  Kavanaugh,  63 
Iowa  152. 

2.  Breach  of  Contract  —  BuUding  Contractor's 
Bond. — A  condition  to  "  perforin  all  the  cove- 
nants and  requirements  contained  in  the  build- 
ing contract,"  which  contract  provided  that 
the  contractor  should  "furnish  all  the  material, 
lumber,  brick,  lime,  sand,  paints,  oils,  etc.," 
is  broken  by  failure  to  pay  for  such  materials, 
whereby  a  mechanic's  lien  attached  to  the 
building.    Kiewit  v.  Carter,  25  Neb.  460. 

See  also,  for  other  instances  of  failure  toper- 
form  building  contracts,  Korsmeycr  Plumb- 
ing, etc.,  Co.  v.  McClav,  43  Neb.  649;  Wat- 
son v.  O'Neill,  14  Mont.  197;  McLennan  v. 
Wellington,  4S  Kan.  756;  Dewey  v.  State,  91 
Ind.  173;  Ready  v.  Tuskaloosa,  6  Ala.  327. 
And  sec  the  title  WORKING  Contracts. 

3.  Substantial  Performance  of  Contract. — 
Kemp  7'.  Smith,  88  Iowa  725  ;  Wheeler  v.  Mey- 
er, 95  Mich.  36. 

A  condition  for  the  performance  of  a  con- 
tract, by  a  consignee  of  goods  on  commission, 
to  pay  for  the  goods  ordered  by  him  at  certain 
periods,  was  held  not  to  cover  delinquencies 
occurring  previous  to  the  execution  of  the 
bond,  although  the  contract  hud  been  entered 
Into  antecedently.  Cabot  v.  McMasters,  55 
Fed.  Rep.  722. 

MaintalnlnK  a  Railway. — A  condition  in  a  bond 
of  a  railroad  company  to  the  inhabitants  of  a 
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c.  Nonperformance  Excused — (i)  Generally. — Undercertain  conditions 
the  obligor  may  be  released  from  liability  otherwise  than  by  performance  of 
the  condition.  This  occurs  when  nonperformance  is  excused  by  the  law,  and 
that  is  whenever,  for  any  reason  other  than  the  act  of  the  obligor  himself, 
performance  becomes  impossible.1 

Performance  Rendered  Impossible  by  Obligor  or  His  Agent. — If  rendered  impossible  by 
the  obligor's  own  act,  or  the  act  of  some  person  or  agency  on  his  behalf,  the 
obligor  or  his  sureties  cannot  be  allowed  to  show  this  as  an  excuse.2  Further- 
more, if  there  is  a  stipulated  time  for  performance,  and  before  its  expiration 
the  obligor  by  his  own  act  renders  performance  impossible,  he  may  at  once 
be  subjected  to  an  action  as  for  a  breach.3 

(2)  By  Act  of  God. — Nonperformance  of  the  condition  is  excused  when- 
ever it  is  rendered  impossible  by  what  is  called  the  act  of  God.4 


city  that  it  shall  fully  perform  a  contempora- 
neous contract  to  construct  and  maintain  a 
railway  "up  to  and  including  the  intersec- 
tion" of  another  railway  at  said  city,  was  held 
substantially  performed,  although  the  com- 
pany failed  to  maintain  its  depot  within  the  city 
limits  as  originally  located,  as  provided  in  the 
contract.  Williams  v.  Fort  Worth,  etc.,  R. 
Co.,  82  Tex.  553. 

Performance  by  a  Third  Person,  as,  for  in- 
stance, the  performance  of  a  contract  by  a 
company  of  which  the  contractor  and  princi- 
pal obligor  was  manager,  with  his  authority, 
is  a  substantial  performance.  Pershing  v. 
Swenson,  58  Minn.  310. 

1.  Remedy  of  the  Obligee  when  Performance  1b 
Excused. — Anciently,  the  obligee  was  without 
remedy;  but  later,  equity  introduced  the  rule 
that  damages  may  be  awarded  the  obligee, 
and  the  good  sense  of  mankind  having  re- 
volted at  the  result  of  the  old  common-law 
rule,  it  became  the  practice  to  award  damages 
through  the  medium  of  an  issue  at  law,  when 
the  condition  had  been  excused  and  the  pen- 
alty therefore  saved.  2  Evans'  Pothier,  "  Ob- 
ligations," 71;  Hayden  v.  Phillips,  89  Ky.  1; 
Baylies  v.  Fettyplace,  7  Mass.  338;  Ames  v. 
Belden,  17  Barb.  (N.  Y.)  515;  Miller  v.  Nich- 
ols, 1  Bailey  L.  (S.  Car.)  226. 

Emancipation  of  Slaves  has  been  held  a  suffi- 
cient excuse  for  failure  to  deliver  slaves  in 
performance  of  a  condition.  Irion  v.  Hume, 
50  Miss.  419;  Hinton  v.  Whitehurst,  68  N. 
Car.  316. 

Compare  Henderlite  v.  Thurman,  22Gratt. 
(Va.)  466,  12  Am.  Rep.  526;  Matthews  v. 
Dunbar,  3  W.  Va.  138. 

In  Rose  v.  Macleod,  2  Bay  (S.  Car.)  108,  a 
bond  was  conditioned  for  the  delivery  of  thirty- 
eight  negro  slaves  on  a  day  appointed,  but  be- 
fore the  day  the  legislature  passed  a  law  pro- 
hibiting the  importation  of  slaves,  which  pre- 
vented specific  performance;  still  it  was  held 
that  the  obligor  was  not  therefore  wholly  ex- 
cused, but  was  still  liable  for  the  amount  of 
their  value  in  money. 

2.  Condition  Rendered  Impossible  by  Act  of  the 
Obligor.— U.  S.  v.  Dixey,  3  Wash.  (U.  S.)  15; 
U.  S.  v.  Mitchu-l,  3  Wash.  (U.  S.)  95;  Lee  v. 
Pennington,  7  111.  App.  247  ;  Dehler  v.  Held, 
50  111.  491 ;  McCarthy  v.  Mansfield,  56  Me. 
538;  Olive  v.  Alter,  14  Mo.  185;  Smith  v. 
Smith,  34  Wis.  320. 


Mere  Negligence,  such  as  forgetting  the  time 
when,  the  place  where,  and  the  person  to  whom , 
interest  is  payable,  does  not  excuse  a  failure  to 
pay  on  a  certain  day.  Spring  v.  Fisk,  21  N.  J. 
Eq.  175. 

Neglect  to  Pay  Taxes  was,  however,  held  ac- 
cidental and  therefore  excusable.  Smith  v. 
Smith,  34  Wis.  320. 

3.  Embezzlement  of  Trust  Funds  by  a  trustee, 
and  subsequent  insolvency  and  death,  was  held 
a  breach  of  a  condition  of  his  bond  to  hold  the 
fund  for  A  until  the  death  of  B,  so  that  an 
action  could  be  maintained  before  the  death  of 
B.    Lee  v.  Pennington,  7  111.  App.  247. 

Conveyance  of  Land  by  the  obligor  in  a  bond 
to  convey  to  one  other  than  the  obligee,  by 
deed  of  warranty,  is  an  act  constituting  a  breach 
of  the  condition,  although  the  deed  was  made 
"subject  to  the  incumbrance  created  by  the 
bond."    McCarthy  v.  Mansfield,  56  Me.  538. 

4.  Serious  Illness  in  case  of  a  condition  to  ap- 
pear on  a  day  named.  People  v.  Manning, 
8  Cow.  (N.  Y.)  297,  18  Am.  Dec.  451 ;  People 
v.  Tubbs,  37  N.  Y.  588;  People  v.  McCoy,  39 
Barb.  (N.  Y.)  76;  Scully  v.  Kirkpatrick,  79 
Pa.  St.  324,  21  Am.  Rep.  62. 

Death  of  the  defendant,  which  operated  to 
abate  the  writ  in  the  case  of  a  condition  in  a 
replevin  bond  to  prosecute  to  judgment.  Bad- 
lam  v.  Tucker,  1  Pick.  (Mass.)  284. 

So  where  the  death  of  the  obligor  prevented 
him  from  appearing  within  a  year,  and  taking 
the  poor  debtor's  oath.  Blake  v.  Niles,  13 
N.  II.  459,  38  Am.  Dec.  506. 

Death  of  an  animal  in  the  case  of  a  condi- 
tion to  return,  in  a  replevin  bond.  Carpenter 
v.  Stevens,  12  Wend.  (N.  Y.)  590. 

So,  the  death  of  a  slave  in  the  case  of  a  con- 
dition to  deliver  in  a  forthcoming  bond.  Falls 
v.  Weissinger,  11  Ala.  801. 

Where  a  husband  gave  a  bond  conditioned 
to  pay  the  board  and  expenses  of  his  insane 
wife  at  a  hospital,  it  was  held  that  his  death 
terminated  the  obligation,  and  that  payments 
made  by  a  surety  on  the  bond,  after  notice  from 
the  administrator  of  the  obligor  that  the  estate 
was  not  considered  liable,  could  not  be  recov- 
ered from  the  estate.  Stinson  -'.  Prescott,  15 
Gray  (Mass.)  335.  See  also  Farley  v.  Farley, 
1  McCord  Eq.  (S.  Car.)  506;  Washburn  v. 
Titus,  10  Vt.  306. 

Death  Held  No  Excuse. — In  Indiana  it  has 
been  held  that  the  death  of  an  official  who  was 
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(3)  By  Act  of  the  Obligee — (a)  Generally. — Similarly,  whenever  by  act  of  the 
obligee  performance  of  the  condition  is  rendered  impossible,  the  obligor  will 
be  excused  from  liability  for  nonperformance.1 

(b)  Waiver  of  Performance  by  Estoppel. — A  waiver  of  performance  may  also  be 
effected  by  such  acts  of  the  obligee  as  amount  to  an  estoppel,  either  before  or 
after  a  breach  of  condition.2 


the  principal  obligor  in  a  bond  conditioned  to 
faithfully  discharge  the  duties  of  his  office 
"  during  his  continuance  in  office,  and  would 
at  the  expiration  of  his  term  of  service  pay 
over  to  his  successor  in  office  all  moneys," 
etc.,  was  a  breach  of  the  bond.  Allen  v. 
State,  6  Blackf.  (Ind.)  252. 

Perils  of  the  Sea,  in  case  of  a  condition  in  an 
embargo  bond  to  go  to  a  certain  port.  U.  S. 
V.  Dixey,  3  Wash.  (U.  S.)  15.  Alitcr  if  the 
vessel  was  unseaworthy.  U.  S.  v.  Mitchel,  3 
Wash.  (U.  S.)  95. 

Land  Overflowed. — The  fact  that  land  was  un- 
expectedly overflowed  was  held  no  excuse  for 
nonperformance  of  a  condition  to  clear  land 
within  a  stipulated  time.  Sillivant  v.  Rear- 
don,  5  Ark.  140.  See  also  the  title  Act  of 
God,  vol.  1,  p.  584. 

1.  Act  of  Obligee — General  Rule. —  U.  S.  v. 
Maloney,  22  Wash.  L.  Rep.  785;  Dwelley  v. 
Dwelley,  143  Mass.  509 ;  Pioneer  Sav.,  etc.,  Co. 
V.  Freeburg,  59  Minn.  230;  Olive  v.  Alter,  14 
Mo.  189;  People  v.  Cushney,  44  Barb.  (N. 
Y.)  119. 

Nonperformance  is  excused  in  case  the 
obligee  neglects  or  refuses  to  act, where  by  his 
aid  the  condition,  otherwise  impossible,  could 
have  been  performed.  Pindar  v.  Upton,  44 
N.  II .  358. 

The  Consent  of  One  of  Two  Obligors  to  acts  of 
the  obligee  which  rendered  performance  im- 
possible was  held  to  be  the  consent  of  both. 
Thus,  where  the  condition  was  that  the  obli- 
gors should,  within  a  year,  deliver  up  to  the 
obligee  a  stock  of  drugs,  valued  at  a  stated 
sum,  then  in  the  store  of  one  of  the  obligors, 
or  the  same  kind  of  property  of  equal  value, 
or  pay  their  value;  and  the  obligor  having 
possession  consented  that  the  obligee  dispose 
of  the  property  for  his  benefit  within  the  year ; 
it  was  held  that  such  disposition  was  not  a 
prevention  by  the  obligee  of  a  performance  of 
the  condition,  but  a  payment  pro  fari/o  of  the 
sum  for  which  the  bond  was  security.  Wildes 
v.  Wade,  8  Cush.  (Mass.)  579. 

Bonds  for  Support — Absence  of  Obligee. — 
Where  it  appears  in  a  bond  for  support,  that 
the  support  was  necessarily  to  be  furnished  in 
a  certain  house,  if  the  obligee  insists  upon  sup- 
port elsewhere  nonperformance  of  the  condi- 
tion will  be  excused.  Dwelley  v.  Dwelley,  143 
Mass,  509;  McKillip  ?'.  McKillip,  8  Rarb.  (N. 
Y.)  55J- 

So,  also,  where  the  obligee  in  a  bond  for  sup- 
port left  the  obligor's  house,  and  it  did  not  ap- 
pear that  he  ever  afterwards  requested  support 
from  the  obligor,  or  intended  or  desired  that 
the  latter  should  comply  with  the  bond.  Jenk- 
ins v.  Stetson,  9  Allen  (Mass.)  128. 

In  a  similar  case  it  was  held  that  the  obli- 
gee's right  to  necessaries  depended  upon  her 
living  at  the  house  of  the  obligor.     Hawlcy  T>. 

Morton,  23  Barb.  (N.  Y.)  355.   Although  the 


obligee  was  taken  very  ill  while  absent  on  a 
visit  and  was  unable  to  return.  Howe  v. 
Howe,  10  N.  H.  88. 

Where,  in  such  a  bond,  it  was  provided  that 
in  case  of  disagreement  as  to  what  should  con- 
stitute comfortable  support  and  maintenance 
the  question  should  be  submitted  to  the  county 
judge,  and  upon  such  submission  and  an  ad- 
journment the  obligee  procured  the  judge  to 
decline  to  make  a  decision  as  being  without 
his  jurisdiction,  it  was  held  that  nonperform- 
ance of  the  condition  was  excused.  Stewart 
v.  Cuyler,  17  Barb.  (N.  Y.)  482. 

Alternative  Conditions  are  for  the  benefit  of 
the  obligor.  Hence,  a  prevention  by  interpo- 
sition of  the  obligee  from  performing  one  of 
the  alternatives,  was  held  a  sufficient  excuse 
for  nonperformance  of  the  other.  Dawson  v. 
Winslow,  Wythe  (Va.)  106. 

2.  Acceptance  of  Benefits. — Where  the  last  in- 
stalment on  a  building  contract  was  paid,  and 
the  building  taken  possession  of,  it  was  held 
that  this  did  not  relieve  the  sureties  on  the 
contractor's  bond  from  liability  occasioned  by 
the  falling  down  of  the  building,  payments 
having  been  made  with  the  sureties'  consent. 
Helleck  v.  Bresnahen,  3  Wyoming  73. 

Contra,  where  such  payments  were  made 
without  the  consent  of  the  sureties.  Bell  v. 
Paul,  35  Neb.  240.  See  the  title  Working 
Contracts. 

Receiving  the  benefits  of  the  construction 
of  a  railroad  without  objection  for  two  years, 
was  held  a  waiver  of  the  performance  of  a  con- 
dition in  a  bond  by  the  company  to  construct 
a  railroad  to  the  town  by  a  specified  date,  and 
erect  or  cause  to  be  erected  a  depot  and  a 
side  track  upon  the  obligee's  land  in  such 
town.  Juliaetta  Tramway  Co.  v.  Vollmer 
(Idaho  1895),  39  Pac.  Rep.  11 15. 

Performance  after  Breach. — Performance  of 
a  condition  after  a  breach,  although  accepted, 
will  not  afTed  the  right  of  the  obligee  to  re- 
cover nominal  damages  and  full  costs  if  action 
has  been  brought.  Hudson  v.  Tenney,  6  N. 
II.  450;  Shattuck  v.  Adams,  136  Mass.  34. 

But  where  the  obligor  hail  fallen  into  such 
a  mistake  as  might  happen  to  a  prudent  man, 
thereby  making  default  in  the  payment  of  in- 
terest, which  the  obligee  accepted  after  the 
timet  it  was  held  no  default  in  equity.  Martin 

V.  Melville,  II  N.  J.  Eq.  222. 

A  parol  agreement  to  extend  the  time  of 
payment  will  operate  to  excuse  performance 
of  a  condition  in  that  respect.  Vanhouten  v. 
McCarty,  4  N.  J.  Eq.  141  ;  Bell  :•.  Komaine, 
30  N.  J.  Eq.  24. 

Hut  an  agreement  to  cancel  a  bond  will  not 
of  itself  render  the  bond  void;  though  it  may, 

if  given  for  a  sufficient  consideration,  be 

ground  for  equitable  relief.  Barrett  7'.  Bar- 
ron, 13  N.  II.  150. 

Part  Acceptance  artor  Breach  — A  breach  of 
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(o)  Waiver  by  Public  Agents. — As  a  general  rule,  public  officers  cannot  by  their 
acts  waive  a  breach  of  the  condition  of  a  bond,  taken  for  the  benefit  of  the 
state  or  any  municipal  subdivision  of  it,1  unless  they  have  clear  authority  for 
that  purpose.2  The  same  is  true  with  regard  to  a  waiver  of  performance  by 
officers  of  banks,  insurance  companies,  and  other  quasi  public  institutions  of 
a  like  nature.  Their  authority  does  not  extend  so  far,  and  their  acts  or 
omissions  in  this  respect  cannot  be  taken  advantage  of  by  the  principal  obligor 
or  his  sureties  to  the  injury  of  innocent  parties.3    But  if  the  duty  neglected 


condition  to  pay  two  notes  at  maturity  was 
held  to  be  waived  by  acceptance  of  payment 
of  the  first  note  after  maturity  of  the  second, 
payment  being  prolonged  for  only  a  reason- 
able time.  Litchfield  v.  Litchfield,  49 Me.  107. 
See  also  McBeth  v.  Mclntyre,  57  Cal.  49; 
Hoerath  v.  Hogan,  41  111.  App.  472;  Burt  v. 
McFadden,  58  111.  479;  Daniels  v.  Bowe,  25 
Iowa  403;  Tasker  v.  Bartlett,  5  Cush.  (Mass.) 
359;  Bell  v.  Paul,  35  Neb.  240;  Schempp  v. 
Fry,  165  Pa.  St.  510. 

For  further  acts  held  not  a  waiver  of  per- 
formance or  of  past  breaches  of  condition,  see 
U.  S.  v.  Coppell,  48  Fed.  Rep.  367;  Craven 
V.  Higginbotham,  83  Ala.  429;  Small  v.  Breed, 
3  Allen  (Mass.)  200 ;  Howard  County  v.  Baker, 
119  Mo.  397 ;  Korty  v.  McGill,  44  Neb.  516; 
Washburn  v.  Weeks  (Supreme  Ct.),  44  N.  Y. 
St.  Rep.  922,  17  N.  Y.  Supp.  708;  Palmer  v. 
Bagg,  64  Barb.  (N.  Y.)  641,  56  N.  Y.  523. 

1 .  Official  Waiver  of  Condition  in  Public  Bonds 
Not  Allowed  as  a  General  Rule. — Locke  v.  Post- 
master-Gen., 3  Mason  (U.  S.)  446;  U.  S.  v. 
Witten,  143  U.  S.  76;  Hart  v.  U.  S.,  95  U.  S. 
316;  U.  S.  v.  Kirkpatrick,  9  Wheat.  (U.  S.) 
720;  Dox  v.  Postmaster-Gen.,  1  Pet.  (U.  S.) 
318 ;  Ford  v.  Jefferson  County,  4  Greene  (Iowa) 
273;  Britton  v.  Fort  Worth,  78  Tex.  227. 

But  a  plea  to  a  declaration  on  the  bond  of  a 
city  treasurer,  that  the  municipality  which  was 
the  obligee  intentionally  brought  about  the 
breach  complained  of,  was  held  good  on  de- 
murrer.   Newark  v.  Dickerson,  45  N.  J.  L.  38. 

Official  Bonds. — Failure  of  the  auditor  and 
secretary  of  state  to  do  their  duty,  whereby  the 
treasurer  was  enabled  to  appropriate  the  state's 
money  to  his  own  use,  cannot  be  made  avail- 
able as  a  waiver  to  the  sureties  on  the  treas- 
urer's bond.    Com.  v.  Tate,  89  Ky.  587. 

Even  the  actual  malfeasance  of  officers  hav- 
ing supervisory  power  in  facilitating  or  en- 
couraging the  treasurer  in  a  conversion  of 
public  funds  is  no  defense.  Waseca  County 
v.  Sheehan,  42  Minn.  57. 

Where  a  county  treasurer's  bond,  by  its 
terms  and  legal  effect,  was  intended  to  secure 
the  available  school  fund  apportioned  by  the 
state  to  the  county,  and  also  the  available 
school  fund  derived  from  county  securities,  it 
was  no  waiver  of  the  terms  of  the  bond  that 
the  sureties  were  given  to  understand  by  the 
board  of  education  that  the  bond  was  intended 
to  secure  only  one  of  the  funds  mentioned. 
Burk  v.  Galveston  County,  76  Tex.  267. 

A  breach  of  the  official  bond  of  a  township 
treasurer,  by  taking  insufficient  mortgage  se- 
curity for  school  funds  lent  by  him,  is  not 
waived  or  excused  by  the  fact  that  the  town- 
ship trustees  requested  the  loan  to  be  made. 
Board  of  Trustees  v.  Baker,  24  111.  App.  231. 


Negligence  or  Misfeasance  of  Other  Public  Offi- 
cers, by  reason  of  which  a  default  was  not  dis- 
covered or  prevented,  is  no  excuse  for  non- 
performance of  the  condition  in  the  bond  of  a 
particular  official.    Campbell  v.  People,  52  111. 

App.  338,  154  I11-  595- 

The  failure  of  a  board  of  county  commis- 
sioners to  comply  with  a  statute  requiring  it 
to  designate  some  responsible  bank  for  the  de- 
posit of  county  moneys,  does  not  lessen  or  limit 
the  liability  of  banks  which  have  become  sure- 
ties on  the  bond  of  a  county  treasurer,  under 
an  agreement  that  he  deposit  moneys  received 
by  him  as  treasurer  with  them  to  be  used  as 
ordinary  deposits.  Loper  v.  State,  48  Kan.  540. 

2.  County  Commissioners  have  authority  to 
make  contracts  for  public  works  and  accept 
the  same ;  hence  an  acceptance  by  such  offi- 
cers of  work  done  under  a  contract  for  the  im- 
provement of  a  highway,  and  making  payment 
in  full,  was  held  sufficient  to  prevent  any  ac- 
tion on  the  bond  of  the  contractors  for  failure 
to  do  the  work  according  to  contract,  in  the 
absence  of  fraud,  mistake,  or  irregularity. 
Linville  v.  State,  130  Ind.  210. 

Board  of  Education. — To  the  same  effect,  in 
the  case  of  a  board  of  education,  in  regard  to 
a  contract  for  building  a  schoolhouse,  see 
Board  of  Education  v.  Shaw,  15  Kan.  33. 

See  also  infra,  this  section,  By  Act  of  the 
Law. 

3.  Bond  of  Bank  Cashier. — The  fact  that  the 
directors  of  a  bank  neglected  their  duty  in 
not  discovering  what  the  sureties  on  a  bond 
of  the  cashier  covenanted  that  he  would  re- 
veal, also  did  not  volunteer  information  of  the 
fact  that  the  cashier  was  a  director,  was  held 
no  ground  of  defense  in  an  action  for  a  breach. 
Frelinghuysen  v.  Baldwin,  16  Fed.  Rep.  452. 

The  bond  of  a  cashier  is  not  discharged  be- 
cause at  the  time  it  was  given  the  cashier  was 
a  defaulter  and  the  directors  failed  to  ascer- 
tain and  disclose  the  fact.  Tapleyu.  Martin, 
116  Mass.  275;  Bowne  v.  Mount  Holly  Nat. 
Bank,  45  N.  J.  L.  360;  Bostwick  v.  Van 
Voorhis,  91  N.  Y.  353;  Atlas  Bank  v.  Brown- 
ell,  9  R.  I.  168,  11  Am.  Rep.  231.  Contra, 
Graves  v.  Lebanon  Nat.  Bank,  10  Bush  (Ky.) 
23,  19  Am.  Rep.  50. 

But  a  concealment  of  facts,  by  the  obligee, 
material  for  the  surety  to  know,  operates  to 
discharge  the  surety.  Rees  v.  Berrington,  2 
White  &T.  L.  Cas.  1106;  Railton  v.  Mathews, 
10  CI.  &  F.  934;  Hamilton  v.  Watson,  12  CI.  & 
F.  109;  Owen  v.  Homan,  3  M.  &  Gord.  378, 
4  H.  L.  Cas.  997;  Taylor  v.  State  Bank,  2  J. 
J.  Marsh.  (Ky.)  565;  State  Bank  v.  Chetwood, 
8  N.  J.  L.  1;  Morris  Canal,  etc.,  Co.  v.  Van 
Vorst,  21  N.  J.  L.  100. 

Indemnity  against  Defalcation. — A  statement 
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by  such  officer  or  officers  is  one  required  by  the  bond,  as  a  condition  precedent 
to  liability  thereon,  it  is  otherwise.1 

(d)  Waiver  by  Party  Injured. — Particular  public  duties,  i.  e.,  such  as  are  owed 
by  the  officer  to  the  particular  individual  with  whom  he  deals,  give  rise  to  a 
corresponding  liability  only  to  such  person.2  Hence  a  breach  of  the  condi- 
tion in  an  official  bond  may  in  such  case  be  waived  by  the  party  injured.3 

(4)  By  Act  of  the  Law — (a)  Generally. — Also,  no  liability  for  nonperform- 
ance attaches  whenever  impossibility  of  performance  is  occasioned  by  act  of 


in  the  application  of  a  beneficial  association 
to  a  surety  company,  to  obtain  an  indemnity 
bond  against  the  defalcation  of  its  treasurer, 
that  the  accounts  of  the  treasurer  were  exam- 
ined two  months  before  the  bond  took  effect, 
and  reported  correct  by  the  examiners,  does 
not  avoid  the  bond,  although  the  treasurer 
was  in  default  at  the  time,  in  the  absence  of 
evidence  that  this  fact  was  known  to  some 
officer  of  the  order.  Supreme  Council,  etc., 
».  Fidelity,  etc.,  Co.,  63  Fed.  Rep.  48. 

Bond  of  Secretary  of  an  Insurance  Company. — 
The  fact  that  it  was  the  prescribed  duty  of  the 
president  to  receive  money  paid  the  company 
and  deposit  the  same,  and  also  that  he  was  re- 
sponsible for  any  failure  of  duty  on  his  part, 
it  was  held  did  not  relieve  the  secretary  from 
responsibility  for  the  faithful  disposition  of 
any  funds  confided  to  his  care,  under  his  bond 
•onditioned  to  faithfully  perform  his  duties  as 
secretary  and  to  account  for  all  the  money 
which  should  come  into  his  hands  as  such  sec- 
retary.   Engler  v.  People's  F.  Ins.  Co.,  46  Md. 

To  the  same  effect  see,  in  the  case  of  a  bond 
of  the  treasurer  of  a  building  and  loan  asso- 
ciation, People's  Bldg.,  etc.,  Assoc.  v.  Wroth, 
43  N.  J.  L.  70.  See  also  Mutual  Loan,  etc., 
Assoc.  v.  Price,  16  Fla.  204,  26  Am.  Rep. 
7<>3 

1.  When  Duty  of  Officers  a  Condition  Precedent. 

— Molsons  Bank  v.  Guarantee  Co.  of  North 
America,  4  Montreal  L.  R.  376. 

Bond  of  Insurance  Agent. — Where,  in  the  bond 
•f  an  insurance  agent,  it  is  provided,  as  a  con- 
dition precedent  to  the  liability  of  the  sureties 
for  a  breach  of  condition,  that  monthly  ac- 
counts and  payments  be  exacted  from  him  by 
the  company,  the  provision  must  be  complied 
with  by  the  company.  Dwelling-House  Ins. 
Co.  v.  Johnston,  90  Mich.  170.  See  also  infra, 
this  section,  Condition  Precedent  to  Perform- 
ance. 

2  Breach  of  Particular  Duty. — State  v.  Har- 
ris, 89  Ind.  363,  46  Am.  Rep.  169;  State  v. 
Nichol,  8  Lea  (Tenn.)  657. 

A  Sheriff  is  liable  fur  his  neglci  t  in  a  pending 
suit  only  to  the  plaintiff  and  defendant  in  that 
suit.  I  larrington  v.  Ward,  9  Mass.  251  ;  Comp- 
ton  v.  Pruitt,  88  Ind.  171  ;  Gardner  v.  Ileartt, 
3  Den.  (N.Y.)  232;  Rome  Bank  v.  Mott,  17 
Wend.  (N.  Y.)  554- 

The  sureties  on  the  bond  of  a  sheriff  were 
held  not  liable  for  money  obtained  from  a 
party  by  the  officer  on  the  pretense  of  having 
an  execution.  Com.  v.  Cole,  7  B.  Mon.  (Ky.) 
2s",  46  Am.  Dec.  506. 

Where  the  property  of  a  stranger  to  a  writ 
is  seized  and  sold  on  execulion,  some  authori- 
ties hold  that  the  condition  of  the  officer's  bond 


4  C.  of  L. — 44 


is  not  broken,  as  such  act  is  merely  colore  of- 
ficii and  not  virtute  officii.  State  v.  Brown, 
54  Md.  318;  State  v.  Conover,  28  N.  J.  L.  224, 
78  Am.  Dec.  54;  Ex  p.  Reed,  4  Hill  (N.  Y.) 
572;  Taylor  v.  Parker,  43  Wis.  78. 

The  weight  of  authority,  however,  seems  to 
be  otherwise. 

England. — Ackworth  v.  Kempe,  Doug.  40. 
United  States. —  U.  S.  v.  Hine,  3  MacAr- 
thur  (D.  C.)  27. 

California. — Van  Pelt  v.  Littler,  14  Cal.  194. 
Illinois. — Walsh  v.  People,  6  111.  App.  204. 
Kentucky. — Com.  v.  Stockton,  5  T.  B.  Mon. 
(Ky.)  193- 

Maine. — Harris  v.  Hanson,  n  Me.  241. 
Massachusetts. —  Greenfield  v.  Wilson,  13 
Gray  (Mass.)  3S4;  Tracy  v.  Goodwin,  5  Allen 
(Mass.)  409. 

Neiu  Tork. —  People  v.  Schuyler,  4  N.  Y. 
173  ;  Rogers  v.  Weir,  34  N.  Y.  465  ;  New  York 
v.  Ryan,  7  Daly  (N.  Y.)  436. 

Ohio. — State  v.  Jennings,  4  Ohio  St.  418. 
Pennsylvania. —  Carmack  v.  Com.,  5  Bian. 
(Pa.)  184. 

Texas. — Holliman  v.  Carroll,  27  Tex.  23,  84 
Am.  Dec.  606. 

Virginia. —  Sangster  v.  Com.,  17  Gratt. 
(Va.)  124. 

A  Recorder  who  gives  an  erroneous  certifi- 
cate is  responsible  only  to  the  person  to  whom 
he  gives  it.  Wood  v.  Ruland,  10  Mo.  143  ;  Fox 
v.  Thibault,  33  La.  Ann.  32. 

A  Postmaster  was  held  not  liable  on  his  bond 
for  denying  to  the  publisher  of  a  newspaper 
having  the  largest  circulation  the  publication 
of  the  list  of  letters  uncalled  for,  although  it 
was  the  duty  of  the  postmaster  to  give  the 
printing  to  the  paper  having  the  largest  cir- 
culation. Strong  v.  Campbell,  11  Barb.  (N. 
Y.)  135. 

3.  Waiver  by  Party  Drjured. —  By  execution 
plaintiff. 

Alabama. —  Robertson  v.  Coker,  11  Ala.  466. 
Arkansas. — Norris  V.  State,  22  Ark.  524. 
California. — Hill  r.  Kemble,  9  Cal.  71. 
Georgia. — Collier  v.  Stoddard,  19  Ga.  274. 
Kentucky. — Basset  v.  Bowmar,  3   B.  Mon. 
(Ky.)  325.- 

Neiv  Vork.  —  Boice  v.  Main,,)  Den.  (N.  Y.) 
55- 

Ohio. — State  v.  A  Men,  12  Ohio  59. 
Tennessee. —  Kennedy  v.  Smith,    7  Yerg. 
(Tenn.)  472  ;  Robinson  v.  Harrison,  7  Humph. 
(Tenn.)  1H9;  Granbcrry  v.  Crosby,  7  lleisk. 
(Tenn.)  579. 

Making  a  False  Ccrtlflcato  of  Acknowledgment 
to  a  mortgage  by  a  clerk  of  the  probate  court, 
Whereby  the  condition  of  his  official  bond  was 
broken,  was  held  not  excused  by  the  fact  that 
the  mortgagee  was  a  party  to  the  fraud,  the 
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the  law.1  What  shall  be  regarded  as  an  act  of  the  law  in  this  connection  is 
sometimes  difficult  to  determine.  An  act  of  the  court  has  been  held  not 
always  such  an  act  of  the  law.2 

(b)  Acts  of  Public  Officials. — Whether  or  not  an  act  of  a  public  official  will  pre- 
sent an  excuse  for  a  nonperformance  of  condition,  as  being  an  act  of  the  law,, 
depends  upon  the  nature  of  the  act,  the  scope  of  the  officer's  authority,  and 
the  fact  that  his  act  rendered  performance  impossible.3 

(c)  Changing  Official  Duties  by  Statute — Imposing  New  Duties. — A  bond  conditioned 
for  the  performance  of  the  public  duties  of  a  particular  office  is  not  rendered 
invalid  or  unenforceable  by  adding  thereto  new  duties.  If  the  office  itself  is 
not  abolished  the  original  duties  which  remain  are  still  covered  by  the  con- 
dition.4   Whether  the  condition  will  cover  the  duties  newly  imposed  is  a 


mortgage  having  been  assigned  to  an  inno- 
cent purchaser.  Bartels  v.  People,  45  111. 
App.  306. 

1.  Performance  Made  Impossible  by  Act  of 
Law. — Baylies  v.  Fettyplace,  7  Mass.  325 ; 
Irion  v.  Hume,  50  Miss.  419;  Bain  v.  Lyle, 
68  Pa.  St.  60;  Rose  v.  Macleod,  2  Bay  (S. 
Car.)  108. 

Where  an  act  is  passed,  subsequently  to  the 
execution  of  a  bail  bond  by  a  debtor,  making 
it  unlawful  for  the  plaintiff  in  execution  to 
arrest  the  defendant,  the  obligor  is  discharged. 
Brown  v.  Dillahunty,  4  Smed.  &  M.  (Miss.) 
713,  43  Am.  Dec.  499. 

See  also,  as  to  the  constitutionality  of  such  a 
statute,  Starr  v.  Robinson,  1  D.  Chip.  (Vt.) 
257,  6  Am.  Dec.  732 ;  Sommers  v.  Johnson,  4 
Vt.  278,  24  Am.  Dec.  604. 

2.  Act  of  a  Court  Not  an  Act  of  the  Law. — In 
Olive  v.  Alter,  14  Mo.  189,  the  court,  by  Nap- 
ton,  J.,  said :  "  Here  there  has  been  an  act 
of  a  court  which  prevented  the  defendants 
from  availing  themselves  of  one  of  the  condi- 
tions of  their  bond,  and  the  question  is 
whether  this  action  of  the  court  is  to  be  re- 
garded as  one  of  those  acts  of  the  law  which, 
it  is  agreed  by  all  authorities,  will  discharge 
a  contract.  That  the  court  had  the  power  to 
order  a  new  bond,  and  to  cause  the  boat  to 
be  delivered  upon  such  bond,  can  certainly 
not  be  questioned  by  the  defendants,  at  whose 
instance  this  power  was  exercised.  But  if  the 
effect  of  such  a  proceeding  is  to  deprive  the 
plaintiffs  of  their  prior  security,  it  must  re- 
sult from  a  power  in  the  court  to  deprive  a 
party  of  his  rights  without  notice,  against  his 
consent,  and  at  the  instance  of  his  adversary. 
The  action  of  the  court  seems  rather  to  be  the 
act  of  the  parties  themselves,  and  not  an  act 
of  law  which  operates  without  respect  to  the 
assent  or  dissent  of  the  party  affected."  See 
also  Ford  v.  Jefferson  County,  4  Greene 
(Iowa)  273  ;  Kleeb  v.  Bard,  12  Wash.  140;  Ford 
v.  Townsend,  1  Abb.  Pr.  N.  S.  (N.  Y.  Super. 
Ct.)  159. 

A  forthcoming  bond  was  held  not  forfeited 
by  the  failure  to  deliver  up  property  levied  on 
by  virtue  of  an  execution,  because  the  issue  of 
an  injunction  against  the  enforcement  of  an 
execution  afforded  an  excuse.  Hull  v.  Bloss, 
27  W.  Va.  654. 

3.  Official  Acts  Affording  Excuse. — Prevention 
by  an  officer  in  command,  of  one  who  had  en- 
listed as  a  soldier,  from  appearing  on  a  day 
fixed,  was  held  an  excuse.  People -v.  Cushney, 


44  Barb.  (N.  Y.)  119;  People  v.  Cook,  30 
How.  Pr.  (N.  Y.  Supreme  Ct.)  114. 

The  same  was  held  where  arrest  and  impris- 
onment in  another  county  prevented  appear- 
ance.   People  v.  Bartlett,  3  Hill  (N.  Y.)  571. 

Failure  to  Approve  the  bond  of  a  public  con- 
tractor, causing  a  delay  which  resulted  in  a 
breach  of  condition  to  begin  the  work  at  an 
appointed  time,  was  held  not  an  excuse  for 
the  breach,  the  delay  being  the  fault  of  the 
contractor  himself.  U.  S.  v.  Maloney,  22 
Wash.  L.  Rep.  785. 

For  other  official  acts  affording  no  excuse, 
see  supra,  this  section,  By  Act  of  the  Obli- 
gee. 

General  Sickles'  Order  No.  10  stayed  pro- 
ceedings on  causes  of  action  arising  in  North 
Carolina  prior  to  May  15,  1865  ;  but  a  bond 
executed  in  1866,  in  satisfaction  of  oneexecuted 
in  i860,  was  held  a  cause  of  action  arising  sub- 
sequently, within  the  meaning  of  the  order. 
Isler  v.  Kennedy,  64  N.  Car.  530. 

4.  New  Duties  Imposed  —  Original  Duties  Cov- 
ered by  Condition —  United  States. — Gaussen  v. 
U.  S.,  97  U.  S.  584;  U.  S.  v.  Kirkpatrick,  9 
Wheat.  (U.  S.)  720. 

Indiana. — Kindle  v.  State,  7  Blackf.  (Ind.) 
586. 

Kentucky. — Colter  v.  Morgan,  12  B.  Mon. 
(Ky.)  278;  Bartlett  v.  Governor,  2  Bibb  (Ky.) 

586. 

Maine. — White  v.  Fox,  22  Me.  341. 
Massachusetts. — Hatch  v.  Attleborough,  97 
Mass.  533. 

Missouri. — State  v.  Cheaney,  52  Mo.  App. 
258;  Marney  v.  State,  13  Mo.  7. 

New  York.  —  Monroe  County  v.  Clark,  92 
N.  Y.  391 ;  People  v.  Vilas,  36  N.  Y.  459,  93 
Am.  Dec.  520. 

Pennsylvania. — German  American  Bank  v. 
Auth,  87  Pa.  St.  419. 

Virginia. — Com.  v.  Holmes,  25  Gratt.  ( Va.) 
771. 

See  Stewart  v.  Johnston  (Ga.  1891),  13  S.  E. 
Rep.  258,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.),  p.  466/. 

Pybus  v.  Gibbs,  6  El.  &  Bl.  902.  88  E.  C.  L. 
902,  which  supports  a  contrary  rule,  has  been 
uniformly  repudiated  in  the  United  States. 
Not  so,  however,  in  England.  See  Bonar  v. 
Macdonald,  3  H.  L.  Cas.  226 ;  Bartlett  v.  Atty.- 
Gen.,  Parker  277;  Napier  v.  Bruce,  8  CI.  & 
F.  470. 

See  Monroe  County  t'.  Clark,  92  N.  Y.  396. 
In  Gaussen  v.  U.  S.,  97  U.  S.  584,  the  court,. 
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different  question.  If  the  terms  of  the  condition  are  broad  enough  to  evi- 
dence that  intention,  there  is  no  doubt.1  If,  however,  the  terms  of  the  con- 
dition are  specific  as  to  the  duties  of  a  particular  office,  newly  imposed  duties 
will  not  be  covered  by  the  old  condition.2 

Abrogating  Old  Duties  may  be  said  to  make  the  condition  less  burdensome  for 
the  principal  obligor,  hence  a  law  effecting  that  result  is  no  ground  for  excus- 
ing nonperformance  of  other  duties  not  abrogated.3 

A  Change  in  Degree  Only,  and  not  in  kind,  is  not  an  imposition  of  new  duties, 
nor  is  it  regarded  as  a  substantial  change.4 

d.  Condition  Precedent  to  Performance. — A  condition  precedent, 
until  the  occurrence  of  which  the  obligor  cannot  be  compelled  to  perform, 
either  because  performance  is  impossible  or  because  of  the  contract  of  the 
parties,  is  a  good  and  sufficient  excuse  for  nonperformance.5 


by  Strong,  J.,  said  :  "  If  it  be  conceded,  as  it 
may  be,  that  the  addition  of  duties  different  in 
their  nature  from  those  which  belonged  to  the 
office  when  the  official  bond  was  given  will 
not  impose  upon  the  obligor  in  the  bond,  as 
such,  additional  responsibilities,  it  is  undoubt- 
edly true  that  such  addition  of  new  duties  does 
not  render  void  the  bond  of  the  officer  as  a  se- 
curity for  the  performance  of  the  duties  at  first 
assumed.  It  will  still  remain  a  security  for 
what  it  was  originally  given  to  secure." 

In  New  York  v.  Kelly,  98  N.  Y.  467,  the 
court,  by  Finch,  J.,  said  :  "  Where  the  new  em- 
ployment is  separate  and  distinct  and  in  no 
respect  essentially  interferes  with  the  duty 
covered  by  the  bond,  the  imposition  of  such 
added  duty  is  wholly  a  matter  between  the  em- 
ployer and  servant,  with  which  the  sureties 
have  no  concern.  For  misconduct  as  to  the 
new  employment  the  bondsmen  are  in  no  man- 
ner responsible,  and  have  no  right  to  complain 
so  long  as  the  added  and  separable  duties  do 
not  prevent  or  tend  to  prevent  the  proper  and 
just  performance  of  those  which  are  guaran- 
teed. In  such  a  case,  if  misconduct  occurs,  the 
sole  question  is  whether  it  was  a  violation  of 
the  duties  guaranteed,  or  of  those  outside  of 
the  bond  and  its  protection." 

1.  New  Duties  Held  Covered  by  Old  Condition 
— McKee  v.  Griffin,  66  Ala.  211;  Brown  v. 
Snced,  77  Tex.  471  ;  State  v.  Wright,  50  Conn. 
580.  See  VanValkenbergh  v.  Paterson,  47  N. 
J.  L.  146;  Longmire  v.  Fain,  89  Tenn.  393. 

A  condition  for  the  faithful  discharge  of  the 
duties  of  an  office",  "according  to  law,"  em- 
braces duties  required  by  laws  in  force  during 
the  term  of  the  officer,  whether  enacted  before 
or  after  the  execution  of  the  bond.  Dawson  v. 
State,  38  Ohio  St.  1. 

Where  a  new  duty  was  annexed  to  an  office 
by  statute,  a  bond  given  subsequently  is  secu- 
rity for  the  performance  of  the  new  duty,  unless 
a  special  bond  is  provided  for  in  the  statute  im- 
posing the  new  duty.  State  v.  Hradshaw,  10 
[red.  L.  (N.  Car.)  229. 

2  New  Duties  Not  Covered  by  Old  Condition  — 
Pass  v.  Grenada  County,  71  Miss.  426;  Denio 
r    State,  fx)  Miss.  949. 

Sureties  upon  the  bond  of  a  municipal  of 
ficer  have  been  held  not  liable  for  mom-v  rr- 
C'-ivrd  by  the  principal  outside  of  the  line  of 
his  duty.  U.  S.  v.  White,  4  Wash.  (U.  S.) 
414;  Saltenberry  v.  Loucks,  8  La.  Ann.  95; 
Pass  tf. Grenada  County,  71  Miss.  436;  Nolle* 


v.  Callaway  County  Ct.,  11  Mo.  447;  People 
v.  Pennock,  60  N.  Y.  421  ;  State  v.  White,  10 
Rich.  L.  (S.  Car.)  442;  Brown  v.  Sneed,  77 
Tex.  471. 

An  Entire  Change  in  the  functions  of  an  office 
operates  as  a  discharge  of  the  condition.  Van 
Epps  v.  Walsh,  1  Woods  (U.  S.)  598;  Fielden 
-•.  Lahens,  6  Blatchf.  (U.  S.)  524;  Roman  v. 
Peters,  2  Rob.  (La.)  479,  38  Am.  Dec.  222; 
Denio  v.  State,  60  Miss.  949. 

In  Mississippi  the  bond  of  a  clerk  of  court 
was  held  not  to  cover  new  duties  imposed  by 
Miss.  Acts  1876,  p.  237,  requiring  him  to  col- 
lect certain  license  fees  of  attorneys.  Denio 
v.  State,  60  Miss.  949. 

3.  People  -■.  LaRue,  95  Cal.  75  ;  Sacramento 
County  v.  Bird,  31  Cal.  67. 

4.  Change  in  Degree  but  Not  in  Kind —  (  tii/t  ! 
States.— U.  S.  v.  Gaussen,  2  Woods  (U.  S.) 
92;  Postmaster-Gen.  v.  Munger,  2  Paine  (U. 
S.)  189. 

Connecticut. — State  v.  Wright,  50  Conn.  580. 
Illinois. —  Governor  v.  Ridgway,  12  111.  14; 
Compher  v.  People,  12  111.  290  ;  People  t'.Leet, 
13  111.  261  ;  Smith  v.  Peoria  County,  59  111. 
412;  People  v.  Tompkins,  74  111.  482. 

Kentucky. — Com.  v.  Gabbert,  5  Bush  (Ky.) 

Montana. — Territory  v.  Carson,  7  Mont. 417. 
New  York. — People  v.  Vilas,  36  N.  Y.  459, 
93  Am.  Dec.  520;  New  York  v.  Sibberns,  3 
Abb.  App.  Dec.  (N.  Y.)  266;  Monroe  County 
v.  Clark,  92  N.  Y.  391. 

NorthCarolina. — State  r.Bradshaw,  10  [red. 
L.  (N.  Car.)  229. 

Ohio.—  King  v.  Nichols,  16  Ohio  St.  80; 
Dawson  v.  State,  3S  Ohio  St.  1. 

Virginia. — Com.  7'.  Holmes,  25  Gratt.  (Va.) 
771. 

6  Conditions  Precodent  -Canada. — Motion's 
Bank  Guarantee  Co.  of  North  America,  4 
Montreal  L.  K.  376. 

United  States'— U.  S.  V.  Four  Part  Pieces 
of  Woollen  Cloth,  1  Paine  (U.  S.)  435. 

Illinois. — People  v.  Stuart,  97  III.  '-3;  Igle- 
hart  v.  Bierce,  36  III.  133. 

Massachusetts. — Evcli'th  v.  Hurnham,  108 
Mass.  374;  Crowell  :•.  Hrmvn,  9  Gray  (Mass.) 
274- 

Michigan.  —  Elliot  V,  Hanson,  39  Mich.  157. 
Minnesota.  —  Campbell    v.    Rotcring,  42 
Minn.  115. 

M issom  i . —  Punk  ''.  I '  rton,  44  Mo.  App.  607, 
A  stipulation  in  a  bond  to  secure  n  ut  that 
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Performance  Prevented  by  Obligor. — Not  so,  however,  if  the  obligor  by  his  own 
act  prevents  the  performance  of  the  condition  precedent  by  the  obligee  or 
other  proper  person.  In  such  case  he  is  bound  at  once  to  perform  the  condi- 
tion or  he  is  liable  as  for  a  breach.1 

Waiver. — And,  again,  the  obligor  may  waive  the  performance  of  a  condition 
precedent.2 


the  lessee  shall  "put  the  house  in  order  and 
put  up  the  fence,"  is  not  a  condition  preced- 
ent.   Watters  v.  Smaw,  10  Ired,  L.  (N.  Car.) 

292. 

In  the  case  of  a  bond  conditioned  to  pay  a 
sum  of  money  at  a  certain  time  and  place, 
demand  by  the  obligee  is  not  a  condition  pre- 
cedent to  performance.  Langston  v.  South 
Carolina  R.  Co.,  2  S.  Car.  248. 

A  condition  to  pay  a  sum  of  money  at  the 
aption  of  the  obligee,  and  hence  when  de- 
mand should  be  made,  was  held  to  be  payable 
in  the  event  of  the  obligee's  death.  Oden- 
welder's  Estate, 10  Pa.  Co.  Ct.  Rep.  591. 

Where  the  condition  precedent  to  the  per- 
formance of  an  order  or  decree  was  that  such 
•rder  or  decree  should  be  passed  by  a  "  court 
•f  chancery,"  it  was  held  that  the  decree  of  a 
county  court  sitting  with  equity  powers  was 
»ot  within  the  condition.  Morgan  v.  Morgan, 
4  Gill  &  J.  (Md.)  395. 

So,  also,  in  the  case  of  a  condition  to  pay 
damages  and  costs  in  the  Court  of  Common 
Pleas  with  regard  to  a  judgment  rendered  on 
appeal  in  the  Supreme  Court.  Whitwell  v. 
Burnside,  1  Met.  (Mass.)  39. 

Occurrence  of  Conditions  Precedent — Sub- 
stantial Performance. — Judgment  by  Compro- 
mise, where  the  condition  was  to  pay  a  judg- 
ment recovered.  Kittrell  v.  Hawkins,  74  N. 
Car.  412. 

Completion  of  a  Railroad  to  within  half  a 
mile  of  the  courthouse  of  a  certain  village,  in 
such  a  manner  as  to  do  all  the  business  that  is 
offered,  where  its  completion  to  the  village 
was  made  a  condition  precedent  to  the  pay- 
ment of  a  subscription  for  stock  of  the  road. 
O'Neal  v.  King,  3  Jones  L.  (N.  Car.)  517. 

A  Decision  by  the  Supreme  Court  reversing 
the  judgment  of  the  lower  court,  which  con- 
victed the  obligor,  his  acquittal  being  made  a 
condition  in  a  bond  to  pay  his  attorneys  one 
hundred  dollars.  Candler  v.  Trammell,  7 
Ired.  L.  (N.  Car.)  125. 

Establishing  Title. — Where  a  condition  was 
to  pay  a  certain  sum,  for  the  perpetual  right  to 
flow  land,  whenever  the  obligee's  title  thereto 
should  be  adjudged  perfect  by  a  designated 
person,  "  upon  production  to  him  of  a  full 
abstract  thereof,  duly  certified  by  the  register 
of  deeds  and  other  officers "  of  the  county 
wherein  the  land  was  situated,  proof  of  de- 
cision by  such  referee  that  the  obligee's  title 
was  perfect,  on  the  production  of  an  abstract 
of  title  supported  by  an  affidavit  but  not  cer- 
tified by  the  register  of  deeds  or  other  county 
officers,  was  not  a  breach  of  condition  allow- 
ing a  recovery  on  the  bond.  McFarlane  v. 
Cushman,  19  Wis. 357.  Asto  establishing  title 
generally,  see  Edwards  v.  Hefley,  3  Tex.  Civ. 
App.  465. 

An  Inadvertent  Omission  by  a  partner  to 
charge  himself  with  three  small  drafts,  aggre- 


gating less  than  twenty-five  dollars,  was  held 
not  to  forfeit  his  right  to  recover  on  a  bond 
conditioned  to  pay  him  a  certain  sum  if  he 
should  withdraw  from  the  firm  at  a  specified 
time,  upon  his  complying  with  the  terms  of 
the  articles  of  copartnership  requiring  him  to 
give  his  entire  time,  utmost  skill,  and  best  en- 
deavors to  the  business,  and  to  enter  in  the 
firm  books  all  money  received  by  him.  Kemp 
v.  Smith,  88  Iowa  725. 

Performance  by  Another,  Constituting  a 
Gift,  as  where  the  father-in-law  of  the  obligee 
furnished  lumber  to  the  obligor,  which  the 
obligee  was  bound  to  do  as  a  condition  pre- 
cedent to  the  liability  of  the  obligor  to  build 
a  ship,  was  held  a  substantial  performance. 
Lucas  v.  O'Neale,  Riley  (S.  Car.)  30. 

Security  for  Dividends — Profits. —  A  con- 
dition to  secure  the  payment  of  dividends  by 
the  proprietors  of  a  cheese  factory,  to  be  de- 
clared from  the  profits  of  the  factory  and  which 
should  be  shown  by  the  books  to  be  due,  was 
dependent  not  only  upon  the  fact  that  such 
dividends  appeared  to  be  due  on  the  books, 
as  a  condition  precedent,  but  also  that  they 
should  have  been  declared  from  profits  or  on 
that  basis.    Barclay  v.  Warne,  143  111.  19. 

Condition  to  Buy  a  Gold  Mine — Value  of 
Mine. — Where  a  bond  was  conditioned  to  pay 
a  stipulated  sum  for  a  gold  mine  on  a  day  cer- 
tain, unless  the  mine  proved  valueless,  it  was 
held  that  upon  the  day  named  the  condition  be- 
came absolute  unless  it  had  been  ascertained 
before  that  day  that  the  mine  was  valueless, 
and  that  evidence  of  tests  and  examinations 
made  after  that  day  was  inadmissible  to  show 
this.  Gamble  v.  Beeson,  5  Jones  L.  (N.  Car.) 
128. 

Return  "  Unsatisfied "  upon  Judgment  for 
Damages. — Under  Nebraska  Code  Civ.  Proc, 
§  1045,  it  has  been  held  that  the  return  "un- 
satisfied" of  an  execution  upon  a  judgment 
for  damages  for  the  defendant  is  a  condition 
precedent  to  an  action  uptfn  a  replevin  bond. 
Mulhall  v.  McVay,  2  Okla.  534. 

1.  Condition  Precedent  Prevented  by  Obligor. 
— Crocker  v.  Field's  Biscuit,  etc.,  Co.,  93  Cal. 
532;  Litchfield  v.  Litchfield,  49  Me.  107;  Rob- 
inson v.  Heard,  15  Me.  296;  Eaton  v.  Stone,  7 
Mass.  312;  Boardman  v.  Keeler,  21  Vt.  77- 

A  Purchaser  at  a  Judicial  Sale  of  Land,  having 
given  a  bond  conditioned  to  pay  the  purchase 
price  upon  delivery  of  the  sheriff's  deed, 
refused  to  accept  the  deed  when  tendered  by 
the  sheriff  two  or  three  days  after  due  return 
of  the  sale  and  purchaser's  bid,  claiming  that 
the  title  was  defective ;  it  was  held  that  this 
action  was  a  waiver  of  the  condition  precedent, 
and  that  a  failure  of  immediate  performance 
was  a  breach  of  condition.  Howell  County  v. 
Wheeler,  108  Mo.  294. 

2.  Condition  Precedent  Waived,  as,  for  in- 
stance, that  the  sureties  shall  have  notice  of 
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e.  Discharge  or  Release. — In  addition  to  those  instances  in  which 
nonperformance  of  the  condition  is  excused,  a  release  or  discharge  from 
liability  to  perform  may  be  effected  in  various  ways;  being  cither  express,  in 
conformity  with  the  terms  of  the  instrument,1  or  implied  from  one  or  more 
circumstances.2 


the  default  of  their  principal.  Streeper  v. 
Victor  Sewing  Mach.  Co.,  112  U.  S.  676; 
Murphy  v.  Victor  Sewing  Mach.  Co.,  112  U. 
S.  688. 

That  a  city  shall  appoint  a  superintendent 
to  direct  repairs,  which  repairing  was  the 
condition  in  a  bond  of  a  street  railway  com- 
pany. Brooklyn  v.  Brooklyn  City  R.  Co.,  57 
Barb.  (N.  Y.)  497,  8  Abb.  Pr.  N.  S.  (N.  Y.) 
356- 

1.  Express  Release. — Paxton  v.  Wood,  77  N. 
Car.  11.  A  release  of  one  obligor  with  the 
consent  of  his  coobligor  will  not  discharge 
the  latter.  Rogers  v.  Hosack,  18  Wend.  (N. 
Y.)  319- 

The  condition  of  a  bond,  given  by  an  insur- 
ance agent  to  the  company,  contained  a  pro- 
vision that  it  should  continue  and  remain  in 
force  so  long  as  he  "  shall  be  agent  of  said 
company,  whether  under  his  existing  appoint- 
ment or  any  future  one,"  and  until  all  liabili- 
ties on  his  part,  by  reason  of  such  agency, 
"  shall  have  been  discharged."  A  new  con- 
tract of  agency  was  made  two  years  later 
wherein  the  rate  of  commissions  was  changed 
and  which  contained  this  provision:  "This 
contract  abrogates  all  former  ones,  so  far  as 
new  business  is  concerned."  But  it  was  held, 
nevertheless,  that  according  to  the  terms  of 
the  bond  and  the  intentions  of  the  parties  this 
provision  did  not  operate  to  abrogate  the 
bond.  Boogher  v.  New  York  L.  Ins.  Co.,  103 
U.  S.  90. 

Release  by  Statute. — The  Act  of  Congress  of 
March  3,  1895  (4  Stat,  at  L.  102),  releasing 
sureties  of  a  deputy  postmaster  in  case  of  fail- 
ure to  bring  suit  within  two  years  afterdefault, 
has  been  held  not  to  apply  to  defaults  occur- 
ring after  the  passage  of  the  act.  Postmaster- 
Gen,  v.  Rice,  Gilp.  (U.  S.)  554. 

Nor  to  a  case  where,  by  the  mode  of  keep- 
ing the  account,  on  legal  principles,  the  balance 
due  from  the  deputy  postmaster  isthrown  upon 
the  last  quarter.  Jones  v.  U.  S.,  7  How.  (U. 
S.)  681. 

Conditional  Release. — A  n  agreement  between 
the  obligor  and  obligee  that  the  condition 
maybe  performed  within  a  certain  time  after 
the  time  limited  in  the  bond  with  the  same 
effect  as  if  performed  within  the  time  pre- 
scribed, is  a  sufficient  release  from  the  per- 
formance of  the  condition  if  the  agreement  is 
performed;  otherwise  not.  Washburn  v. 
Mosely,  22  Me.  160. 

2.  Implied  Release. —  Upon  the  motion  of  the 
defendant  in  a  bastardy  case  for  a  continuance, 
which  was  granted,  an  agreement  was  entered 
of  record,  to  which  he  assented,  that  the  bond 
should  continue  in  operation.  It  was  held 
that  the  bond  was  not  discharged.  People  v. 
Ogden,  10  III.  App.  226. 

One  of  the  conditions  of  the  bond  for  the 
const  ruction  of  a  bridge  being  that  the  obH- 
gor  should  keep  the  entire  bridge  in  good  re- 


pair for  a  period  stipulated,  it  was  held  that 
the  obligation  of  this  condition  was  not  dis- 
charged by  the  fact  that  the  county,  which  was 
the  obligee,  furnished  all  the  materials  and 
paid  the  obligor  an  additional  sum  forsuperin- 
tending  the  erection.  Meriwether  v.  Lowndes 
County,  89  Ala.  362. 

A  Refunding  Bond  given  by  the  next  of  kin 
to  an  administrator  was  held  to  have  been  dis- 
charged by  the  emancipation  of  slaves.  Hin- 
ton  v.  Whitehurst,  68  N.  Car.  316. 

Compare  Henderlite  v.  Thurman,  22  Gratt. 
(Va.)  466,  12  Am.  Rep.  526. 

A  Bond  Given  by  the  Defendant  In  Foreclosure 
to  the  complainant,  conditioned  to  pay  any 
decree  that  might  be  obtained,  if  the  com- 
plainant would  consent  to  the  dissolution  of  a 
preliminary  injunction  issued  in  the  case,  was 
held  not  to  have  been  avoided  by  an  appeal, 
nor  superseded  by  an  appeal  bond  designed 
merely  to  cover  costs,  nor  discharged  by  a  sale 
of  the  mortgaged  premises  for  less  than  the 
amount  of  the  decree.  Rynearson  v.  Freden- 
burg,  42  Mich.  412. 

Where  the  obligee  delivered  a  bond  se- 
cured by  a  trust  mortgage  to  a  third  person, 
upon  the  understanding  that  the  latter  would 
assume  payment  of  the  debt  and  deliver  the 
bond  to  the  obligor,  it  was  held  that  the  de- 
livery of  the  bond  to  the  obligor  operated  as  a 
cancellation  of  the  bond  and  discharge  of  the 
trust.    Piercy  v.  Piercy,  5  W.  Va.  199. 

The  Condition  of  a  Bond  of  the  Defendant  in  an 
Ejectment  Suit  was  to  pay  rent  "  as  the  court 
may  direct"  by  orders  in  the  action.  A  judg- 
ment was  rendered  for  the  defendant  which 
was  reversed  on  appeal.  It  was  held  that  the 
bond  became  operative  on  rendition  of  the 
final  judgment,  and  was  not  merged  in  or 
superseded  by  the  first  judgment.  Clute  v. 
Knies,  102  N.  Y.  377. 

Under  Kentucky  Civ.  Code,  §  242,  a  surety 
in  a  bond  conditioned  to  perform  the  judg- 
ment of  the  court  is  released  from  liability  by 
the  execution  of  a  bond  replevying  an  execu- 
tion which  issued  on  the  judgment.  Gray  v. 
Merrill,  n  Bush  (Ky.)  633. 

Release  by  Substitution.  —  It  has  been  held  a 
question  for  the  jury  to  decide,  whether  a 
substitution  of  bonds  was  intended  as  a  dis- 
charge of  the  first,  in  a  case  where  a  second 
bond  was  taken  by  an  ordinary  as  security  for 
the  purchase-money  of  land  sold  by  him  for 
partition,  this  beinp  different  from  thecaseof 
a  bond  with  sureties  given  by  one  In  a  trust 
capacity.  Hush  v.  Kilcrease,  1  Strobh.  L.  (S. 
Car. )  419. 

To  similar  effect,  see  Karnes  r.  Carlisle,  4 
N.  H.  2or. 

Giving  a  Socond  Forthcoming  Bond  in  conse- 
quence of  the  sale  referred  to  In  the  first  not 
taking  place,  was  held  conclusive  of  a  dis- 
charge or  performance  of  the  first.  Adler  v. 
Green,  iH  \V.  Va.  201. 
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A  Radical  Change  in  the  Duties  to  be  Performed  will  release  a  bond  Conditioned  for 
the  performance  of  certain  duties.1  This  rule  has  about  the  same  application 
to  the  duties  of  a  public  officer,  where  such  duties  are  added  to  or  changed  by 
law* 

/.  Breach  of  Condition  to  Indemnify — (i)  Generally. — A  condition 
to  indemnify  is  one  whereby  the  obligor,  in  consideration  of  the  doing  or 
suffering  to  be  done  of  some  act  by  the  obligee,  undertakes  to  indemnify  the 
obligee  against  the  consequences  of  such  act  or  forbearance.3  The  nature  and 
extent  of  the  indemnity  is  often  a  matter  of  some  difficulty.  These  questions 
are  determined  by  endeavoring  to  arrive  at  the  intention  of  the  parties  as 
disclosed  by  the  terms  of  the  instrument,  which  includes  the  purpose  and 
object  of  the  bond.4    The  importance  of  determining  whether  a  condition 


Successive  Official  Bonds,  unless  clearly  in- 
tended to  supersede  the  first,  are  deemed  to 
be  cumulative,  the  first  not  being  discharged 
for  that  reason  alone,  and  those  given  subse- 
quently being  regarded  as  additional  security. 
Stephens  v.  Crawford,  I  Ga.  574,  44  Am.  Dec. 
680;  Jones  v.  Hays,  3  Ired.  Eq.  (N.  Car. )  502, 
44  Am.  Dec.  78;  Moore  v.  Boudinot,  64  N. 
Car.  193;  Poole  v.  Cox,  9  Ired.  L.  (N.  Car.) 
69,  49  Am.  Dec.  410.  See  State  v.  Finn,  23 
Mo.  App.  290,  where  a  second  official  bond 
recited  that  it  was  given  in  lieu  of  the  former 
bond.  See  also  Jarrett  v.  Nickell,  9  W.  Va. 
345- 

Sureties  on  the  Bond  of  a  Contractor  may  by 

their  acts  be  estopped  to  take  advantage  of  a 
technical  discharge.  Robinson  ?\Hagenkamp, 
52  Minn.  101. 

For  Further  Facts  and  Circumstances  held  not 
to  constitute  a  release,  see  Howard  County  v. 
Baker,  119  Mo.  397;  Robinson  v.  Hagenkamp, 
52  Minn.  101 ;  Barnett?'.  O'Loughlin,  8  Wash. 
260. 

See  the  title  Suretyship,  for  a  complete 
elucidation  of  the  law  in  regard  to  the  liability 
of  sureties. 

1.  Boston  Hat  Manufactory  Co.  v.  Messin- 
ger,  2  Pick.  (Mass.)  223. 

Change  in  Building  Contract. —  A  substantial 
change  in  the  plans  for  erection  and  repair  of 
bridge  abutments,  made  by  the  principal  obli- 
gor and  accepted  by  the  obligee,  was  held  to 
release  the  sureties  from  liability  under  it. 
Morgan  County  v.  McRae,  53  Kan.  358. 

But  where,  under  a  contract  for  the  con- 
struction of  a  building,  the  owner  was  allowed 
to  increase  or  diminish  the  contract  price  and 
alter  the  design,  it  was  held  that  a  condition 
to  faithfully  perform  the  contract  was  not  re- 
leased by  a  substantial  change.  McLennan  v. 
Wellington,  48  Kan.  756. 

To  the  same  effect,  see  Risse  v.  Hopkins 
Planing  Mill  Co.,  55  Kan.  518. 

A  Substantial  Change  in  an  Office  of  a  Private 
Corporation  releases  the  sureties  on  an  official 
bond,  conditioned  that  the  principal  obligor 
will  perform  the  duties  of  that  office,  from  lia- 
bility, where  it  is  recited  that  the  principal  has 
been  appointed  to  a  particular  office.  Unless 
a  clear  intent  is  shown  to  the  contrary,  mere 
general  words  will  not  in  such  case  extend  the 
liability  of  the  sureties  so  as  to  cover  such  a 
change.  American  Tel.  Co.  v.  Lennig,  139 
Pa.  St.  594. 

2.  See  supra,  this  section,  By  Act  of  Law. 


3.  Condition  to  Indemnify — United  States. — 
Lamb  v.  Ewing,  54  Fed.  Rep.  269. 

Alabama. — Hilliard  v.  Brown,  103  Ala.  318. 
California. — McBeth  v.  Mclntyre,  57  Cal. 

49- 

Georgia. — Franks  v.  Hamilton,  29  Ga.  139. 
Illinois. — Pierce  v.  Plumb,  74  111.  326. 
Indiana. — Davis  v.  Fearis,  52  Ind.  128. 
Kentucky. — Cosby  v.  Slaughters,  4  Bibb 
(Ky.)  253. 

Massachusetts. — Curtis  v.  Banker,  136  Mass. 
355;  Fish  v.  Dana,  10  Mass.  46;  Shattuck  v. 
Adams,  136  Mass.  34. 

Minnesota. — Howe  v.  Freidheim,  27  Minn. 
294;  Campbell  v.  Rotering,  42  Minn.  115. 

New  Tork. — Holdgate  v.  Clark,  10  Wend. 
(N.  Y.)  215. 

Texas. — Croft  v.  Peck,  64  Tex.  627  ;  Browne 
v.  French,  3  Tex.  Civ.  App.  445. 

Washington. — Frank  v.  Jenkins,  11  Wash. 
611. 

4.  Nature  and  Extent  of  Indemnity. — A  condi- 
tion that  the  principal  obligor  shall  duly  ap- 
pear at  a  certain  term  of  court  and  answer  the 
demand  of  the  law  thereat,  but  containing  no 
provision  that  the  obligor  will  indemnify  the 
obligee  in  case  of  the  principal  obligee's  de- 
fault, is  not  a  condition  to  indemnify.  Slater 
v .  Jacobitz,  3  Colo.  App.  127. 

A  condition  in  a  bond  given  in  a  considera- 
tion of  the  sale  of  a  mill,  in  which  contract  of 
sale  the  obligor  agreed  to  assume  certain  in- 
debtedness of  the  obligee,  containing  the  fol- 
lowing language:  "Now,  therefore,  if  I  pay 
the  said  debts  and  in  all  respects  free  the  said 

 from  all  costs,  then,"  etc.,  was  held  not  a 

condition  to  indemnify  but  for  the  payment 
of  money.    Smith  v.  Potter,  3  Wis.  432. 

A  condition  to  indemnify  the  obligee  against 
his  liability  as  maker  of  a  promissory  note  held 
by  a  third  party,  and  to  pay  the  same,  the  note 
being  overdue  at  the  time  the  bond  was  given, 
is  a  condition  to  pay  money  alone.  Churchill 
v.  Hunt,  3  Den.  (N.  Y.)  321. 

A  condition  for  the  payment  by  the  obligor 
of  all  demands,  acceptances,  or  indorsements 
and  obligations  for  which  the  obligee  should 
become  responsible  on  account  of  a  firm  of 
which  the  obligor  was  a  member,  and  for  sav- 
ing the  obligee  harmless  from  any  debt,  claim, 
or  liability  of  the  firm,  was  held  merely  a  con- 
dition to  indemnify.  Valentine  v.  Wheeler, 
122  Mass.  566,  23  Am.  Rep.  404. 

A  condition  to  secure  the  obligee  for  any  in- 
debtedness incurred  by  the  obligee  on  bond, 
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is  one  of  indemnity  or  not  is,  practically,  very  great.1 

(2)  No  Specific  Contingency. — In  the  case  of  a  condition  to  indemnify,  the 
condition  being  substantially  that  no  consequential  injury  shall  accrue  to  the 
obligee  by  reason  of  his  act  or  forbearance,  a  breach  of  condition  occurs  con- 
temporaneously with  the  event  which  determines  such  consequential  injury, 
if  no  specific  event  is  designated  in  the  bond.2 


bill,  note,  draft,  check,  account,  or  otherwise, 
and  from  all  loss,  damage,  and  expense  by  rea- 
son of  said  or  any  indebtedness  incurred  by 
him,  was  held  not  to  include  a  promissory 
note  made  and  delivered  to  the  obligee  by  the 
firm  whereof  the  obligee  was  a  member.  Don- 
ley v.  Liberty  Imp.  Bank,  40  Ohio  St.  47. 

A  condition  in  the  bond  of  an  express  mes- 
senger, to  well  and  truly  perform  all  the 
duties  required,  and  to  account  for  all  money 
and  property;  and  to  make  good  all  loss  or 
damage  which  might  happen  to  such  money  or 
property  while  under  his  control,  for  which  he 
might  be  legally  responsible,  and  to  indemnify 
and  save  harmless  the  said  company  from  all 
liability  on  account  of  his  fault  or  neglect, 
was  held  to  establish  the  liability  as  an  agent 
merely,  and  not  that  of  a  common  carrier. 
Southern  Express  Co.  v.  Frink,  67  Ga.  201. 
See  also : 

Connecticut. — JEtm.  Nat.  Bank  v.  Hollis- 
ter,  55  Conn.  188. 

Indiana. — Guaranty  Sav.,  etc.,  Assoc.  v. 
Rutan,  6  Ind.  App.  83. 

Maine. — Jepson  v.  Hall,  24  Me.  422. 

Missouri. — Cochrane  v.  Stewart,  63  Mo.  424. 

Nebraska. — Barr  v.  Ward,  36  Neb.  905. 

New  York. — Boyle  v.  Boyle,  106  N.  Y.  654; 
Bazen  v.  Roget,  3  Johns.  Cas.  (N.  Y.)  87; 
Chace  v.  Hinman,  8  Wend.  (N.  Y.)  452,  24 
Am.  Dec.  39. 

Virginia. —  Lamb  v.  Harrison,  2  Leigh 
( Va.)  525  ;  Holcomb  v.  Flournoy,  2  Call  ( Va. ) 
433- 

1.  Distinction  between  Condition  to  Indemnify 
and  Condition  to  Do  a  Specific  Thing.— In  Hicks 
v.  I  loos,  44  Mo.  App.  579,  the  court,  by  Elli- 
son, J.,  said  :  "  Though  it  may  be  said  that 
the  object  in  executing  the  bond  was  most 
probably  to  add  to  the  security  and  thereby 
save  the  plaintiff  from  loss  of  any  portion  of 
his  loan,  yet  the  covenant  is  specific,  and  lia- 
bility must  be  adjudged  notwithstanding  no 
loss  is  shown  to  have  yet  resulted  from  non- 
performance. In  such  bonds  nan  damnificatua 
is  not  a  good  plea.  The  distinction  between 
indemnity  against  loss  or  damage  and  a  spe- 
cific covenant  to  perform  a  definite  thing  is 
clearly  made."    See  also,  to  similar  effect  : 

England. —  Loosemorc  v.  Radford,  9  M.  & 
W.  OS7I  Warwick  v.  Richardson,  10  M.  &  W. 
384;  Cutler  v.  Southern,  1  Saund.  116,  note  1. 

United  Stairs. — Wicker  v.  1  loppOCk,6  Wall. 

(U.S.)  94. 

Connecticut. — Lathrop  v.  Atwood,  21  Conn. 
"7 

Minnesota. —  American  Bldg.,  etc.,  Assoc.  v. 
Waleen,  52  Minn.  23;  Pioneer  Sav.,  etc.,  Co. 
v.  Bartsch,  51  Minn.  474,  38  Am.  St.  Rep.  511. 

Missouri. — Ham  t.  Hill,  2<>  Mo.  275. 

New  York. —  Gilbert  v.  Wiman,  1  N.  Y. 
552,  49  Am.  Dec.  359;  Port  v.  Jackson,  17 


Johns.  (N.  Y.)  239,  479;  Matter  of  Negus,  7 
Wend.(N.  Y.)499;  Mann  v.  Eckford,i5  Wend. 
(N.  Y.)  502;  Thomas  v.  Allen,  1  Hill  (N.  Y.) 
146  ;  Rockfeller  v.  Donnely,8  Cow.(N.  Y. )  623  ; 
Chace  v.  Hinman,  8  Wend.  (N.  Y.)  452,  24 
Am.  Dec.  39;  Kip  v.  Brigham,  7  Johns.  (N. 
Y.)  168;  Churchill  v.  Hunt, 3  Den.  (N.  Y.)32i. 

Ohio. — Wilson  v.  Stilwell,  9  Ohio  St.  467. 

2.  Events  Causing  Breach  of  Condition  to  In- 
demnify— Obtaining  Judgment  in  the  Following 
Cases. — Bond  to  officer  executing  process. 
Challoner  v.  Walker,  1  Burr.  574;  McBeth  v. 
Mclntyre,57  Cal.  49;  Staats  v.  Herbert,  4  Del. 
Ch.  508;  White  v.  French,  15  Gray  (Mass.) 
339;  Bollman  v.  Pasewalk,  22  Neb.  761  ;  Jones 
-•.  Childs,  8  Nev.  121;  Chace  v.  Hinman,  8 
Wend.  (N.  Y.)  452,  24  Am.  Dec.  39 ;  Mason  v. 
Whipple,  31  Vt.  473.  See  also  O'Donohue 
v.  Simmons,  36  Hun  (N.  Y.)  331. 

Bond  to  secure  against  claims  for  future 
support.    Winn  v.  Sanford,  148  Mass.  39. 

Bond  to  save  harmless.  Creamer  v.  Stephen- 
son, 15  Md.  211;  Jones  v.  Childs,  8  Nev.  121; 
Wright  v.  Whiting,  40  Barb.  (N.  Y.)  235. 

An  obligor  who  is  bound  to  save  the  obligee 
harmlessagainst  a  certain  engagement  is  bound 
to  secure  him  for  incurring  any  expense  by 
virtue  of  the  engagement.  Sparks  :■.  Martin- 
dale,  8  East  593. 

Where  in  addition  to  a  condition  to  save 
harmless  it  was  further  provided  that  the  obli- 
gee shall  "  well  and  truly  pay  the  balance  of 
the  debts  of  the  concern  within  nine  months," 
it  was  held  to  be  an  obligation  to  pay  as  well 
as  to  indemnify.  Kohler  v.  Matlage,  72  N. 
Y.  259.  To  the  same  effect  is  Ingram  v.  Wil- 
son, 11  Rich.  L.  (S.  Car.)  461.  Compare 
Holmes  v.  Frost,  125  Pa.  St.  328. 

A  condition  in  a  bond  of  a  purchaser  at  a 
sheriff's  sale  of  land  to  his  vendee,  that  he 
would  within  a  month  give  the  obligee  peace- 
able and  quiet  possession,  and  indemnify  him 
against  the  claims  which  the  execution  defend- 
ant might  have,  except  the  right  to  redeem, 
was  held  to  have  been  broken  by  the  obtaining 
of  a  judgment  by  the  said  defendant  against 
the  obligee  for  use  and  occupation  after  four- 
teen months,  the  obligee  having  notice  of  the 
suit.    I  loldgatc  v.  Clark,  10  Wend. (N.  Y. )  215. 

Judgment  on  One  of  Several  Notes. —  A  condi- 
tion being  that  the  obligor  should  pay,  within 
such  time  as  he  should  choose,  certain  notes 
given  by  the  obligee,  and  indemnify  him 
against  all  costs,  damages,  etc.,  to  which  he 
might  be  subjected  on  account  of  the  notes,  it 
was  held  that  judgment  on  one  of  the  notes 
against  the  obligee,  In  a  suit  of  which  the 
obligor  had  no  notice,  was  a  breach  of  con- 
dition.   Fish  7-.  Dana,  10  Mass.  46. 

Actual  Paymont  need  not  have  been  made  in 
sat ilfaction  of  tlx-  judgment  in  order  to  con- 
stitute a  breach  of  condition  to  Indemnify 
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(3)  Contingency  Specified  in  the  Bond. — When  the  event  which  shall  be 
deemed  to  determine  this  consequential  injury  is  designated  in  the  bond, 


against  an  indebtedness.  Browne  v.  French, 
3  Tex.  Civ.  App.  445;  Conner  v.  Reeves,  103 
N.  Y.  527.    Compare  Tate  v.  Booe,  9  Ind.  13. 

Actual  Eviction  under  a  judgment  against  a 
grantee  of  lands  is  not  essential  to  a  breach  of 
condition  to  indemnify  against  such  judgment. 
Frank  v.  Jenkins,  11  Wash.  611. 

Notice  to  the  Obligor  has  been  held  neces- 
sary ;  and  where  the  obligees  suffered  a  judg- 
ment to  be  obtained  without  giving  such  no- 
tice, and,  apparently  through  wilfulness  or 
gross  negligence,  omitted  a  defense  which 
would  probably  have  been  successful,  there  was 
held  to  have  been  no  breach,  although  judg- 
ment had  been  rendered  and  paid.  Bridge- 
port F.,  etc.,  Ins.  Co.  v.  Wilson,  7  Bosw.  (N. 
Y.)  427- 

Compromise  of  Judgment  by  Assigning  Bond. — 

The  condition  of  a  bond,  given  by  an  execu- 
tion plaintiff  to  the  sheriff  making  the  levy, 
being  that  he  would  save  the  sheriff  harmless 
from  all  damages  and  costs  occasioned  by  him 
by  the  levy  of  the  execution,  there  was  held  to 
have  been  a  breach  where  the  judgment  debtor 
recovered  judgment  against  the  sheriff  and 
had  execution  issued  thereon,  but  discharged 
the  same  in  consideration  of  an  assignment  to 
him  of  the  bond;  and  further,  that  the  judg- 
ment debtor  could  sue  as  assignee.  Howe  v. 
Freidheim,  27  Minn.  294;  McBeth  v.  Mcln- 
tyre,  57  Cal.  49;  White  v.  French,  15  Gray 
(Mass.)  339. 

Maturity  of  Indebtedness. — A  condition  by  a 
purchaser  to  assume  and  pay  an  indebtedness 
of  the  obligee  on  the  estate  is  broken  by  a 
failure  to  pay  upon  maturity,  and  the  obligee 
in  order  to  maintain  a  suit  on  the  bond  need 
not  show  that  he  has  been  compelled  to  make, 
or  has  in  fact  made,  the  payment.  Pierce  v. 
Plumb,  74  111.  326. 

To  the  same  effect  see  Shattuck  v.  Adams, 
136  Mass.  34.  See  also  Browne  v.  French,  3 
Tex.  Civ.  App.  445. 

Maturity  of  Claim  Bond. — Where  a  provision 
of  a  claim  bond  was  that  if  the  principal  failed 
to  satisfy  it  at  maturity,  land  conveyed  to 
him  in  trust  to  indemnify  his  sureties  should 
be  sold,  it  was  held  that,  whether  the  sureties 
had  paid  anything  on  the  bond  or  not,  the  sale 
might  take  place  at  once  upon  the  default  of 
the  principal.    Morton  v.  Lowell,  56 Tex.  643. 

But  where  the  condition  of  a  claim  bond  was 
to  save  harmless,  and  to  pay  all  costs  and  dam- 
ages to  which  he  might  be  put  by  reason 
thereof,  there  was  held  to  be  no  breach  until 
such  costs  and  damages  were  actually  paid. 
Campbell  v.  Rotering,  42  Minn.  115. 

Sale  of  Mortgaged  Property. — The  condition 
of  a  bond  to  indemnify  a  mortgagee  against 
liens  was  broken  upon  sale  of  the  mortgaged 
property  to  satisfy  the  liens.  Mechanics'  Sav. 
Bank  v.  Thompson,  58  Minn.  346. 

Events  Held  Not  Breaches  of  Condition — Mere 
Liability. — A  condition  to  indemnify  and  save 
harmless  from  any  loss  or  damages  to  which  a 
party  may  be  subjected,  was  held  subject  to  be 
broken  only  by  actual  payment  or  loss  actually 
incurred,  not  by  a  mere  liability  to  pay.  Fay- 


erweather  v.  Willett,  1  Edm.  Sel.  Cas.  (N.  Y.) 
364- 

Threat  of  Suit. — A  condition  to  save  harm- 
less from  all  costs,  damage,  expense  and  trouble 
to  result  from  the  signing  by  the  obligee  of 
a  note  for  the  obligor,  was  held  not  broken 
by  a  threat  of  suit  by  the  holder  and  a  forbear- 
ance by  the  obligee  in  consequence  to  go  to 
New  York  to  transact  necessary  business. 
Hart  v.  Bull,  Kirby  (Conn.)  396. 

Inability  to  Show  Loss. — A  father  conveyed 
land  to  his  son  F.,  and  died.  Thereafter  two 
other  sons  executed  a  bond  to  F.,  conditioned 
to  indemnify  him  against  loss  on  account  of 
defect  of  title  in  the  father,  which  bond  was 
assigned  to  the  complainant,  who  alleged  that 
title  to  thirty  acres  had  failed,  but  that  owing 
to  possession  of  the  person  having  title  the 
plaintiff  was  Unable  to  evince  the  loss  thereof 
by  legal  means ;  but  it  was  resolved  that,  no 
loss  being  alleged,  no  recovery  as  for  a  breach 
could  be  had.  Cosby  v.  Slaughters,  4  Bibb 
(Ky.)  253. 

Bond  to  Secure  Attachment. — An  abandon- 
ment or  failure  to  prosecute  the  action  with 
effect  is  not  of  itself  sufficient  cause  for  an  ac- 
tion on  the  bond  ;  the  process  must  have  been 
wrongfully  procured.  Smith  v.  Story,  4 
Humph.  (Tenn.)  169;  Pettit  v.  Mercer,  8  B. 
Mon.  (Ky.)  51;  Bunt  v.  Rheum,  52  Iowa 
619. 

In  Alabama  it  has  been  held  that  where  an 
attachment  was  issued  upon  just  grounds,  and 
afterwards  vacated  for  informality,  damages 
could  not  be  recovered  in  an  action  on  the 
bond.    Sharpe  v.  Hunter,  16  Ala.  765. 

In  Indiana  it  is  held  that  "  if  the  attachment 
proceedings  are  wrongful  and  oppressive,  that 
gives  the  defendant  a  right  of  action,  whether 
the  plaintiff  has  a  good  cause  for  his  main  ac- 
tion or  not,  or  whatever  may  be  the  result  of 
the  principal  action."  Harper  v.  Keys,  43 
Ind.  220. 

In  Louisiana,  "if  the  plaintiff  in  an  attach- 
ment voluntarily  abandons  it,  he  renders  him- 
self and  his  surety  responsible  in  damages  ;  and 
if  it  be  set  aside  by  order  of  the  court,  it  is 
frima  facie  evidence  that  it  was  wrongfully 
issued,  and  that  damage  to  some  extent  has 
been  sustained."  Cox  v.  Robinson,  2  Rob. 
(La.)  318. 

In  Minnesota,  under  Gen.  Stat.,  c.  66,  §  131, 
the  plaintiff's  liability  to  pay  damages  and 
costs  is  dependent  upon  the  defendant's  re- 
covery of  judgment.  Crandall  v.  Rickley,  25 
Minn.  119. 

Bond  to  Prevent  Attachment.  —  Condition 
broken  when  a  judgment  is  recovered,  en- 
tered, and  docketed.  McCutcheon  v.  Weston, 
6S  Cal.  37. 

Bond  to  Dissolve  Attachment. — The  sureties, 

upon  a  bond  to  dissolve  an  attachment  condi- 
tioned that  the  defendant  will  perform  the 
judgment  of  the  court  in  an  action  in  which 
the  attachment  issued,  are  absolutely  liable 
without  reference  to  the  question  whether  the 
attachment  was  rightfully  or  wrongfully  is- 
sued.   Ferguson  v.  Glidewell,  48  Ark.  195. 
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serious  difficulties  are  often  presented  in  the  determination  whether  the  event 
designated  shall  be  exclusive,  when  loss  otherwise  occurs  consequentially ; 1 
and  again,  whether  the  occurrence  of  the  designated  event  shall  operate  as  a 
breach  of  condition,  although  no  injury,  or  only  slight  injury,  results.2 


Injunction  Bond. — When  an  injunction  is  dis- 
solved and  the  suit  in  which  it  was  granted 
terminated,  the  breach  of  the  injunction  bond 
is  complete,  and  an  action  can  be  maintained 
upon  it.  Dowling  v.  Polack,  18  Cal.  625 
[overruling  Gelston  v.  Whitesides,  3  Cal. 
309] ;  Loomis  v.  Brown,  16  Barb.  (N.Y.)  325. 

Until  the  suit  is  disposed  of  it  cannot  be 
known  that  the  injunction  was  wrongfully  sued 
out.    Thompson  v.  McNair,  64  N.  Car.  448. 

If  the  terms  of  a  bond  bind  the  obligor  to 
pay  the  debt  unless  the  suit  is  successfully 
prosecuted,  the  bond  will  be  strictly  enforced 
if  the  injunction  is  dissolved.  Huntr.  Scobie, 
6  B.  Mon.  ( Ky.)  469.  See  Hanlev  v.  Wallace,  3 
B.  Mon.  (Ky.)  184. 

For  injunction  bond  of  executor,  see  Mahan 
v.  Tydings,  10  B.  Mon.  (Ky.)  351. 

For  injunction  bond  from  sister  state,  see 
Pickett  v,  Boyd,  11  Lea  (Tenn.)  498. 

1.  Award  of  Arbitrators. — In  case  of  a  con- 
dition to  save  a  parish  harmless  from  the  es- 
tablishment of  an  adverse  title  to  a  church  pew, 
which  the  parish  conveyed  to  the  bargainee, 
taking  said  bond  from  the  bargainor,  it  was 
held  that  an  adverse  title  within  the  meaning 
of  the  bond  could  not  be  established  by  an 
award  of  arbitrators  made  without  notice  to 
the  obligor.  Brattle  Square  Church  v.  Bul- 
larcl,  2  Met.  (Mass.)  363. 

Indemnity  againBt  Loss  by  Judgment. — Morton 
v.  O'Keefe,  10  Misc.  Rep.  (Brooklyn  City  Ct.) 
538. 

A  condition  to  appear,  abide  by,  and  perform 
a  judgment  secures  payment  of  the  judgment. 
Cole  v.  Reilly,  28  Ga.  431. 

For  circumstances  under  which  a  loss  was 
held  a  voluntary  payment  and  hence  no  breach, 
see  Massey  v.  Schott,  Pet.  (C.  C.)  132. 

A  Judgment  by  Default  has  been  held,  if  not 
collusive,  to  be  a  sufficient  breach  of  condition 
to  save  the  obligee  harmless  from  what  he 
might  be  obliged  to  pay  after  due  proceed- 
ings at  law.  Given  v.  Driggs,  1  Cai.  (N.  Y.) 
450.  So  held  in  case  of  a  judgment  upon  a  com- 
promise for  a  certain  sum.  Kittrell  v.  Haw- 
kins, 74  N.  Car.  412.  To  the  same  effect  is 
Conner  v.  Reeves,  103  N.  Y.  527. 

Judgment  against  Only  One  Defendant  was 
held  a  sufficient  breach  of  a  forthcoming  bond 
in  a  suit  where  there  were  two  defendants. 
Reynolds  v.  Hurst,  18  W.  Va.  648. 

Judgment  In  Favor  of  the  Obligee  but  Not  Against 
the  Obligor,  the  latter  being  plaintiff  in  certi- 
orari, is  not  a  breach  of  a  condition  in  a  bond 
given  by  such  plaintiff  to  pay  any  judgment 
rendered  against  him.  Stoll  v.  Padley,  100 
Mich.  404. 

An  Incomplete  Judgment,  r.  one  which 
fails  to  direct  the  return  of  property  or  to  as- 
iess  nny  damages,  has  been  held  not  a  breach 
of  the  condition  in  a  replevin  bond  to  pay  all 
costs  and  damages  ; ■  r  1  <  1  return  the  property 
If  It  should  he  so  adjudged.  Munding  7'. 
Michael,  2  Ohio  Dec.  158. 


Indemnity  In  Case  of  a  Reversal  of  Judgment — 
Separate  Adjudication. — Where  one  who  had 
procured  real  estate  to  be  sold  in  satisfaction 
of  a  judgment  obtained  by  him,  gave  a  bond 
conditioned  to  pay  the  purchase-money  into 
court  "  in  case  the  order  of  confirmation  in 
this  case  is  reversed  by  the  Supreme  Court," 
the  condition  was  held  to  have  been  broken 
by  a  judgment  of  the  Supreme  Court  in  a  sep- 
arate action  of  ejectment  wherein  the  sale  was 
adjudged  invalid,  and  the  sale  and  order  con- 
firming it  were  set  aside  as  wholly  void.  Lamb 
v.  Ewing,  54  Fed.  Rep.  269. 

Conversely,  in  case  of  a  condition  to  pay  a 
judgment  if  not  reversed,  execution  need  not 
have  taken  place.  Frank  v.  Jenkins,  11  Wash. 
611. 

Condition  to  Pay  the  Costs  of  an  attachment 
is  broken  by  awarding  costs  although  the  at- 
tachment had  not  been  formally  vacated.  Lee 
v.  Homer,  37  Hun  (N.  Y.)  634,  affirmed  109 
N.  Y.  630. 

So,  where  the  costs  of  an  election  contest 
were  the  subject  of  the  indemnity,  final  judg- 
ment by  the  Supreme  Court  quashing  the 
proceedings  was  held  a  breach,-  though  the 
costs  were  incurred  in  the  lowercourt.  Hill- 
iard  v.  Brown,  103  Ala.  318. 

Notice  to  the  Obligor  of  proceedings  in  which 
costs  are  incurred,  has  been  held  necessary. 
Wright  v.  Whiting,  40  Barb.  (N.  Y.)  235. 

Indemnifying  Indorser — Attempts  to  Collect. 
— Where  the  condition  was  that  the  obligors 
should  pay  a  note  so  that  it  should  in  no  event 
be  collected  or  so  attempted  from  the  obligee 
who  indorsed  it,  it  was  held  that  in  the  ab- 
sence of  an  attempt  to  collect  the  note  no 
breach  could  be  shown.  Franks-'.  Hamilton, 
29  Ga.  139.  See  Quickel  v.  Henderson,  6 
Jones  Eq.  (N.  Car.)  286. 

A  Condition  to  Secure  an  Accommodation  In 
dorser,  in  the  event  of  payment  of  certain  notes 
or  a  single  renewal,  has  been  held  not  to  cover 
subsequent  renewals.    Moorehead  v.  Duncan, 
82  Pa.  St.  488. 

Several  Events. — In  case  more  than  one  event 
is  designated  as  effecting  a  breach  of  condi- 
tion, the  happening  of  one  only  will  be  n  sub- 
stantial breach,  if  the  events  are  not  desig- 
nated in  the  alternative.  Bernecker  v.  Mil- 
ler, 44  Mo.  126;  Gamble  v.  Beeson,  5  Jones  L. 
(N.  Car.)  128;  Gorman  v.  Richardson,  6  S.  & 
R.  (Pa.)  163. 

An  Indemnity  against  a  Mortgage  includes  an 
accompanying  bond.  White  v.  DeVilliers,  I 
Johns.  Cas.  (N.  Y.)  173.  See  also  Kansas 
City  Sewer  Pipe  Co.  v.  Thompson,  120  Mo. 
218;  Tufts  v.  Hayes,  31  N.  H.  138;  Davis  v. 
Copeland,  67  N.  Y.  U7  ;  White  ;■.  Pcttijohn, 
1  Ired.  L.  (N.  Car.)  52;  Austin  :•.  Simpson, 
Cheves  L.  (S.  Car.)  1H0;  Brotton  V.  Lunklcy, 
ir  Wash.  581. 

2.  Actual  Loss  or  Payment  Not  Essontlal  to  n 
Breach. —  Where  the  event   specified   in  the 
bond  as  determining  consequent ial  loss  (<>  the 
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VI.  The  Obligation — 1.  Generally. — It  is  essential  to  the  existence  of  a 
bond  that  it  contain  an  obligation,  which  is  an  undertaking  by  the  obligor  to 
pay  a  sum  of  money  to  the  obligee ;  otherwise  the  instrument  is  a  nullity.1 

2.  Defective  Obligations. — Whether  or  not  an  obligation  defective  in  its 
terms  will  constitute  a  sufficient  undertaking  to  uphold  the  bond,  depends 
upon  whether,  from  the  whole  instrument,  a  court  will  be  justified  in  supply- 
ing the  defect,  without  doing  violence  to  the  intentions  of  the  parties,  or  con- 
structing an  obligation  where  none  existed.2 

3.  Statutory  Penalty. — In  certain  bonds  required  by  statute  the  amount  of 
the  obligation,  that  is,  the  penal  sum,  is  prescribed.  When  this  is  the  case  a 
failure  to  comply  will  be  ground  for  a  refusal  to  accept  by  the  obligee,  but  will 
not  be  fatal  to  the  validity  of  the  bond  if  accepted  and  if  the  obligation  is 
otherwise  explicit.3  A  bond,  therefore,  the  penalty  of  which  exceeds  that 
required  by  statute,  will  be  upheld  for  the  statutory  amount.4 

4.  Liability — a.  In  Common-law  Bonds. — The  amount  of  the  obligation 
becomes  due  and  payable  at  common  law  as  a  penalty,  whenever  a  breach  of 


obligee  has  occurred,  it  is  not  necessary  to  a 
breach  that  he  should  be  subjected  to  actual 
loss  or  injury  or  have  made  actual  payment; 
liability  so  to  do  is  sufficient.  He  may  sue  to 
secure  himself.  Temple  St.  Cable  R.  Co.  v. 
Hellman,  103  Cal.  634;  Matter  of  Negus,  7 
Wend.  (N.  Y.)  499;  Rockfeller  v.  Donnely,8 
Cow.  (N.  Y.)639;  Conner  v.  Reeves,  103  N. 
Y.  527;  Churchill  v.  Hunt,  3  Den.  (N.  Y.) 
321 ;  Ramsay  v.  Gervais,  2  Bay  (S.  Car.)  145, 
1  Am.  Dec.  635  ;  Jones  v.  Cooper,  2  Aik.  (Vt.) 
54,  16  Am.  Dec.  678.  See  Staats  v.  Herbert,  4 
Del.  Ch.  508;  Tate  v.  Booe,  9  Ind.  13;  Cosby 
v.  Slaughters,  4  Bibb  (Ky.)  253;  Aberdeen  v. 
Honey,  8  Wash.  251. 

In  New  York,  under  2  N.  Y.  Rev.  Stat.  378, 
§  5  et  seq.,  in  an  action  for  the  breach  of  a  con- 
dition other  than  for  the  payment  of  money, 
there  must  be  proof  and  finding  of  actual 
damages;  otherwise  no  recovery  can  be  had. 
Beers  v.  Shannon,  73  N.  Y.  292. 

Courts  are  bound  "  to  give  to  the  words  a 
reasonable  construction,  with  a  view  to  arrive 
at  the  intent  and  meaning  of  the  parties;  and 
this  must  be  ascertained  before  it  can  be  de- 
termined whether  a  breach  has  taken  place." 
Dakin  v.  Williams,  17  Wend.  (N.  Y.)  451, 
quoted  tvith  approval  in  Levitsky  v.  Johnson, 
35  Cal.  41,  where  the  court,  by  Sprague,  J., 
added:  "  Although,  considering  all  the  facts 
as  found,  there  may  have  been  a  technical  in- 
fraction of  the  letter  or  literal  terms  of  the 
conditions  of  the  bond,  *  *  *  yet  this  is  not 
always  the  proper  test  by  which  to  determine 
whether  the  covenant  has  been  broken." 

Actual  Damnification  Held  Necessary. — In  the 
case  of  a  bond  conditioned  to  save  harmless 
"  from  all  liens  and  claims  of  liens,"  it  was 
held  that  the  condition  would  be  broken  only 
when  the  obligee  was  actually  damnified,  and 
not  by  simply  permitting  liens  to  be  filed. 
Carson  Opera  House  Assoc.  v.  Miller,  16  Nev. 
327.  See  Pioneer  Sav.,  etc.,  Co.  v.  Bartsch, 
51  Minn.  474,  38  Am.  St.  Rep.  511 ;  American 
Bldg.,  etc.,  Assoc.  v.  Stoneman,  53  Minn. 
212. 

1.  Bond  without  Obligation  a  NuUity. —  Evarts 
v.  Steger,  6  Oregon  55 ;  Bragg  v.  Murray,  6 
Munf.  (Va.)  32. 

But  it  has  been  held  that,  although  without 


a  penalty,  a  bond  may  be  a  good  covenant  or 
agreement.  Mewburn  v.  Mackelcan,  19  Ont. 
App.  729. 

2.  Supplying  Omissions. — State  Lunatic  Asy- 
lum v.  Douglas,  77  Mo.  647.  See  De  Soto 
County  v.  Dickson,  34  Miss.  150;  Kincannon 
v.  Carroll,  9  Yerg.  (Tenn.)  11,  30  Am.  Dec. 
391.  An  obligation  to  pay  "seven  hundred 
and  seventy-six,  lawful  money  of  Virginia," 
was  construed  to  mean  so  many  dollars,  and 
the  word  "  dollars  "  was  supplied,  inasmuch 
as  a  statute  of  Virginia  declared  that  the  money 
of  account  in  the  state  should  be  the  dollar, 
cent,  and  mill,  it  being  presumed  that  the  word 
was  omitted  by  mistake.  Harman  v.  Howe, 
27  Gratt.  (Va.)  676.  To  the  same  effect  see 
Whitney  v.  Darrow,  5  Oregon  442. 

Bond  Void  on  Its  Face  Cannot  be  Cured. — The 
doctrine  of  reforming  instruments  is  not  appli- 
cable to  one  which  is  void  upon  its  face.  Hence 
an  administrator's  bond  which  failed  to  express 
any  sum  for  which  the  obligors  were  bound, 
not  by  reason  of  a  blank  being  left  unfilled,  but 
by  the  entire  omission  of  that  portion  of  the  in- 
strument, was  held  fatally  defective.  Evarts 
v.  Steger,  6  Oregon  55. 

3.  Noble  v.  Himeo,  12  Neb.  193.  See  also 
supra,  this  title,  Statutory  Considerations. 

4.  Excessive  Penalty  may  be  Remitted  as  to  the 
excess,  and  the  bond  upheld  to  the  extent  of 
the  remainder.  The  S.  Oteri,  67  Fed.  Rep. 
146.  In  re  Read,  34  Ark.  239 ;  Graham  State, 
66  Ind.  386;  Matthews  v.  Lee,  25  Miss.  417; 
State  v.  Rhoads,  6  Nev.  3^2;  Com.  v.  Laub.  1 
W.  &  S.  (Pa.)  261 ;  M'Caraher  v.  Com.,  5  W. 
&  S.  (Pa.)  21,  39  Am.  Dec.  106. 

Excess  also  Upheld. — The  excess  also  may  be 
upheld.  Where  a  statute  required  the  penalty 
of  an  embargo  bond  to  be  given  in  double  the 
value  of  the  thing  concerned,  it  was  held  that 
by  the  insertion  of  a  given  sum  as  equal  to 
double  the  value,  voluntarily  and  without 
fraud,  the  obligors  were  estopped  to  deny  that 
the  sum  named  was  double  the  true  value. 
Speake  v.  U.  S.,  9  Cranch  (U.  S.)  28. 

In  a  similar  case  judgment  was  given  for 
the  full  amount  of  the  penalty  of  a  money 
bond,  where  the  principal  and  interest  ex- 
ceeded the  amount  of  the  penalty.  Daniels  v. 
Moses,  12  S.  Car.  130. 
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condition  occurs,1  unless  it  appear  to  have  been  the  intention  of  the  parties 
to  covenant  for  the  sum  named  as  liquidated  damages.* 


1.  Obligation  Payable  at  Common  Law  as  a 
Penalty. — The  rule  is  thus  stated  by  Chief  Jus- 
tice Marshall,  inTayloev.  Sandiford,  7  Wheat. 
(U.  S.)  13:  "In  general,  a  sum  of  money  in 
gross,  to  be  paid  for  the  nonperformance  of 
an  agreement,  is  considered  as  a  penalty,  the 
legal  operation  of  which  is  to  cover  the  dam- 
ages which  the  party  in  whose  favor  the  stip- 
ulation is  made  may  have  sustained  from  the 
breach  of  contract  by  the  opposite  party.  It 
will  not,  of  course,  be  considered  as  liquidated 
damages;  and  it  will  be  incumbent  on  the 
party  who  claims  them  as  such  to  show  that 
they  were  so  considered  by  the  contracting 
parties." 

The  same  rule  is  laid  down  in  Wallace  v. 
Terry  (Tex.  1889),  15  S.  W.  Rep.  35,  citing  2 
Am.  and  Eng.Encyc.  of  Law  ( 1st  ed.),  p.  462. 
See  also,  to  the  same  effect,  Wallis  v.  Car- 
penter, 13  Allen  (Mass.)  25;  Shute  v.  Taylor, 
5  Met.  (Mass.)  61;  Fisk  v.  Gray,  11  Allen 
(Mass.)  132. 

In  Bonds  for  Security  the  obligation  is  pre- 
sumed prima  facie  to  have  been  intended  as  a 
penalty ;  as,  where  the  condition  is  that  it 
shall  be  void  upon  the  performance  or  non- 
performance of  a  certain  act,  Astley  v.  Wel- 
don,  2  B.  &  P.  346;  Street  v.  Rigby,  6  Ves. 
Jr.  815;  Price  v.  Green,  16  M.  &  W.  346; 
Davies  v.  Penton,  6  B.  &  C.  216,  13  E.  C. 
L.  147;  Turck  v.  Marshall  Silver  Min.  Co.,  8 
Colo.  113;  Swift  v.  Crow,  17  Ga.  609;  Har- 
groves  v.  Cooke,  15  Ga.  321;  Higginson  v. 
Weld,  14  Gray  (Mass.)  165;  Pollard  v.  Por- 
ter, 3  Gray  (Mass.)  312;  Davis  v.  Gillett,  52 
N.  H.  126;  Richards?-.  Edick,  17  Barb.  (N.  Y.) 
260;  Lyon  v.  Clark,  8  N.  Y.  148;  Griffiths  v. 
Hardenbergh,  41  N.  Y.  464;  Bigony  v.  Tyson, 
75  Pa.  St.  157;  Smith  v.  Wainwright,  24  Vt. 
97  ;  in  case  of  a  condition  to  convey  or  devise 
land,  Wilson  v.  Spencer,  11  Leigh  (Va.)  271  ; 
Menry  v.  Davis,  123  Mass.  345;  Hilleary  v. 
Crow,  1  liar.  &  J.  (Md.)  542;  Spruill  v.  Dav- 
enport, 5  Ircd.  L.  (N.  Car.)  145;  to  secure  the 
repayment  of  funds  deposited,  Poor  v.  Mer- 
rill, 68  Iowa  436;  to  support,  Bresnahan  v. 
Bresnahan,  46  Wis.  385;  to  secure  the  per- 
formance of  a  contract,  Robinson  v.  Ilag- 
enkamp,  52  Minn.  101  ;  Brennan  t\  Clark, 
29  Nel).  385;  Bell  v.  Paul,  35  Neb.  240;  Hirt 
7'.  Hahn,  61  Mo.  496;  to  rebuild  a  house  on 
mortgaged  premises  which  had  been  destroyed 
by  fire,  Longfellow  v.  McGregor,  61  Minn. 
494;  to  secure  the  performance  of  official  du- 
ties; New  Orleans  Nat.  Bank  v.  Wells,  28  La. 
Ann.  736,  26  Am.  Rep.  107.  See  also,  cases 
supra,  this  title,  Substantial  I'crformancc. 

In  Bonds  of  Indemnity  the  Intention  is  to 
secure  against  whatever  damages  may  result 
from  something  done  or  suffered  by  the  obli- 
gee; hence  the  amount  of  damagei  is  in  such 
case  the  amount  recoverable  ;  as,  for  instance  : 

A  bond  by  creditors  to  an  assignee  in  bank- 
ruptcy, to  save  him  harmless  from  the  conse- 
quences of  procuring  an  injunction,  (iifford 
7\  Mohr,  47  Iowa  279. 

By  a  partnership  lo  a  retiring  member  to  se- 
cure the  Obligee  against  loss  by  reason  of  non- 


payment of  partnership  liabilities.  Wilson  v. 
Stilwell,  9  Ohio  St.  467;  McCormack  v. 
Sweeney,  7  Ind.  App,  671. 

By  a  corporation  to  a  landowner  to  cover 
damages  by  reason  of  an  entry  of  the  obligor 
to  lay  pipes.  Pennsylvania  Natural  Gas  Co. 
v.  Cook,  23  W.  N.  C.  (Pa.)  52. 

By  an  administrator  to  a  surety  on  his  offi- 
cial bond.  Brandt  v.  Donnelly,  94  Ky.  129. 

By  a  grantor  to  a  grantee,  to  save  the  latter 
harmless  from  a  certain  mortgage  incum- 
brance. White  v.  DeVilliers,  1  Johns.  Cas.  (N. 
Y.)  173  ;  Coombs  v.  Jenkins,  i6Gray  (Mass.)  153. 

By  a  deputy  to  the  sheriff,  to  save  harmless 
from  loss  by  judgments  on  account  of  default 
of  the  deputy.  Holcomb  v.  Flournov,  2  Call. 
(Va.)  433. 

By  the  inhabitants  of  Marrow  County,  Ore- 
gon, to  a  railroad,  to  repay  the  latter's  ex- 
penses in  securing  a  right  of  way,  etc.  Ore- 
gon R.,  etc.,  Co.  v.  Swinburne,  22  Oregon  574. 

Indemnity  against  liability  on  a  promissory 
note.  Turk  v.  Ridge,  41  N.  Y.  201. 

Against  loss  from  having  paid  an  execu- 
tion. Home  Ins.  Co.  v.  Watson,  4  Thomp.  & 
C.  (N.  Y.)  227,  1  Hun  (N.  Y.)  643. 

Against  damages  on  account  of  a  judgment. 
Philips  v.  Smith,  2  Daly  (N.  Y.)  292. 

By  reason  of  a  suit  for  the  infringement  of 
a  patent.    Ripley  v.  Mosely,  57  Me.  76. 

See  further  Solary  v.  Webster,  35  Fla.  363  ; 
Valentine  v.  Wheeler,  116  Mass.  478;  Knight 
v.  Nelson,  117  Mass.  458;  Quickel  v.  Hender- 
son, 6  Jones  Eq.  (N.  Car.)  286;  Smith  v. 
Peace,  1  Lea  (Tenn.)  586;  Moss  v.  Fowlkes, 
14  Lea  (Tenn. )  382. 

Several  Stipulations  in  the  consideration  of  a 
bond,  a  failure  of  either  of  which  constitutes 
a  breach,  is  evidence  of  an  intention  to  regard 
the  sum  named  in  the  obligatory  portion  not 
as  liquidated  damages  but  as  a  penalty.  Astley 
v.  Weldon,  2  B.  &  P.  346;  Kemble  v.  Farren, 
6  Bine.  141,  19  E.  C.  L.  34;  Davies  v.  Penton, 
6  B.  &  C.  216,  13  E.  C.  L.  147;  Swift  v.  Crow, 
17  Ga.  609;  Niver  v.  Rossman,  18  Barb.  (N. 
Y.)  50;  Cotheal  v.  Talmage,  9  N.  Y.  551,  61 
Am.  Dec.  716.  See  also  Leighton  v.  Wales,  3 
M.  &  W.  545;  Sainter  v.  Ferguson,  7  C.  B. 
716,  62  E.  C.  L.  716. 

Jurisdiction  of  Courts. — Inasmuch  as  the  judg- 
ment of  a  court  of  law  in  an  action  of  debt  on 
a  bond  must  be  for  the  amount  of  the  penalty, 
if  the  penalty  exceeds  the  sum  which  is  fixed 
by  statute  as  tin-  limit  of  the  court's  jurisdic- 
tion the  action  cannot  be  there  maintained. 
Davis  7'.  Wannamakcr,  2  Colo.  637;  State  v. 
Rousseau,  71  N.  Car.  [94.  Com  parr  Helena 
v.  Fitzpatrick,  36  Ark.  583 ;  State  7'.  Luckej, 
51  Miss.  t;2H. 

Ultlmato  and  Inunodlate  Liabilities —  A  court 
of  equity  will  make  the  party  who  is  ultimately 
liable  on  a  bond  to  indemnify  against  incum- 
brance, Immediately  liable.  Smith  ;•.  Peace, 
I  Lea  (Tenn.)  586.  ' 

For  relief  in  equity  in  cases  of  penalties,  see 
the  titles  l.tqj  iDA  11  11  Dam a<;ks;  KqriTY. 

2.  Intention  of  Parties  as  to  Liquidated  Dam- 
ages.—  Where  the  sum  Specified  is  unjust  and 
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b.  In  Statutory  Bonds. — The  designation  by  statute  of  a  specific  sum 
as  a  penalty  has  the  effect  of  constituting  a  bond,  given  in  compliance  there- 
with, a  covenant  for  liquidated  damages,  or  a  penalty  imposed  by  the  sov- 
ereign power  against  which  equity  cannot  relieve;1  unless  a  different  intent 
appears.  An  opposite  intent  is  evident  when  the  bond  is  one  of  indemnity 
or  security.2 


extortionate,  the  court  will  refuse  to  enforce 
it  as  a  penalty,  even  though  it  must  disregard 
the  intention  of  the  parties.  But  where,  from 
the  nature  of  the  case,  the  damages  are  un- 
certain, and  only  the  parties  are  competent  to 
compute  them,  the  law  will  permit  them  to  do 
so,  and  fix  the  amount  as  liquidated  damages. 
The  court  will  adopt  their  estimate  of  the 
damages.  In  such  a  case,  if  the  parties  mean 
liquidated  damages,  the  court  will  so  hold,  al- 
though they  use  the  words  "penalty,"  "  for- 
feit," "forfeiture,"  etc.,  in  the  instrument. 
Jaquith  v.  Hudson,  5  Mich.  138,  citing Saniter 
v.  Ferguson,  7  C.  B.  716, 62  E.  C.  L.  716;  Jones 
v.  Green,  3  Y.  &  J.  299;  Pierce  v.  Fuller,  8 
Mass.  223,  5  Am.  Dec.  102;  Nobles  v.  Bates, 
7  Cow.  (N.  Y.)  307;  Fletcher  v.  Dyche,  2  T. 
R.  32. 

An  obligation  "in  the  penal  sum  of  ten 
thousand  dollars,  liquidated  damages,"  was 
held  a  penalty  in  a  case  where  mere  nominal 
damages  had  been  suffered.  Bignall  v.  Gould, 
119  U.  S.  495. 

Conversely,  a  sum  intended  as  liquidated 
damages  does  not  become  a  penalty  merely 
because  it  is  mentioned  as  a  penalty.  Board 
of  Com'rs  v.  Shields,  4  Mo.  App.  580. 

Penalty  Held  Liquidated  Damages,  No  Inten- 
tion Being  Expressed. — Fox  v.  Snyder,  9  Phila. 
(Pa.)  285;  Bresnahan  v.  Bresnahan,  46  Wis. 
385. 

Penalty  Expressed  to  Be  Liquidated  Damages. 

— Stanley  v.  Montgomery,  102  Ind.  102  ;  Leary 
v.  Laflin,  101  Mass.  334. 

1.  Equity  cannot  Relieve  against  Statutory 
Penalty. — Where  a  penalty  or  forfeiture  is  pre- 
scribed by  statute,  courts  of  equity  will  not  in- 
terfere to  mitigate  the  forfeiture,  because  it 
would  be  in  contravention  of  the  legislative 
will.  Story's  Equity  Jurisp.,  §  1326;  Keating 
v.  Sparrow,  1  B.  &  B.  367;  Clark  v.  Barnard, 
108  U.  S.  457;  Treasurer  v.  Patten,  1  Root 
(Conn.)  260. 

By  relieving  from  penalties  and  forfeitures 
incurred  in  violation  of  the  revenue  laws,  the 
court  would  virtually  repeal  a  statute.  Powell 
v.  Redfield,  4  Blatchf.  (U.  S.)  45. 

The  penalty  in  a  bond  given  pursuant  to  an 
act  of  Congress  is  a  forfeiture  inflicted  by  the 
sovereign  for  a  breach  of  its  laws.  U.  S.  v. 
Montell,  Taney's  Dec.  (U.  S.)  47. 

"  Cases  of  agreements  and  conditions  of  the 
party,  and  of  the  law,  are  certainly  to  be  dis- 
tinguished. You  can  never  say  the  law  has 
determined  hardly,  but  you  may  say  that  the 
party  has  made  a  hard  bargain."  Lord  Ch. 
Macclefield  in  Peachy  v.  Somerset,  1  Stra.453. 
See  also  Benson  v.  Gibson,  3  Atk.  395. 

2.  Statutory  Bonds  of  Indemnity  or  Security 
are  intended  to  secure  the  obligee  against  loss 
accruing  by  reason  of  the  consequences  arising 
from  some  advantage  accorded  to  the  obligor, 

•and  the  nature  and   extent  of  such  conse- 


quences measure  the  loss  of  the  obligee  and 
the  corresponding  liability  of  the  obligor. 

Attachment  Bond — United  States.  —  Bing 
Gee  v.  Ah  Jim,  7  Sawy.  (U.  S.)  117;  Jacobus 
v.  Monongahela  Nat.  Bank,  35  Fed.  Rep.  395. 

Alabama. —  Higgins  v.  Mansfield,  62  Ala. 
267;  Donnell  v.  Jones,  13  Ala.  490,  48  Am. 
Dec.  59 ;  .Metcalf  v.  Young,  43  Ala.  643  ;  Floyd 
v.  Hamilton,  33  Ala.  235. 
•  Arkansas. — Boatwright  v.  Stewart,  37  Ark. 
614. 

Indiana. — Trentman  v.  Wiley,  85  Ind.  33; 
Wilson  v.  Root,  43  Ind.  486. 

loiva. — Plumb  v.  Woodmansee,  34  Iowa  1 16 ; 
Campbell  v.  Chamberlain,  10  Iowa 337. 

Kentucky. —  Johnson  v.  Farmers'  Bank,  4 
Bush  (Ky.)  283;  Pettitw.  Mercer,  8  B.  Mon. 
(Ky.)  51. 

Massachusetts. —  Knight   v.    Nelson,  117 

Mass.  458. 

Minnesota. — Frost  v.  Jordan,  37  Minn.  544. 
Mississippi. — Myers  v.  Farrell,47  Miss.  281. 
Missouri. —  State  v.  Larabie,  25  Mo.  App. 
208;  Moore  v.  Stanley,  51  Mo.  317;  Hayden 
v.  Sample,  10  Mo.  215;  State  v.  Thomas,  19 
Mo.  613. 

Ne-w  York. — Baere  v.  Armstrong,  62  How. 
Pr.  (N.  Y.  Supreme  Ct.)  515,  26Hun(N.  Y.) 
19;  Northrupi'.  Garrett,  17  Hun  (N.  Y.)  497; 
Dunning  v.  Humphrey,  24  Wend.  (N.  Y.)  31. 

Tennessee.  —  Renkert  v.  Elliott,  11  Lea 
(Tenn.)  235  ;  Littleton  v.  Frank,  2  Lea  (Tenn. ) 
300. 

Texas. — Munnerlyn  v.  Alexander,  38  Tex. 
125  ;  Hughes  v.  Brooks,  36  Tex.  379. 

Bond  to  Dissolve  Attachment . —  Moore  v. 
Loring,  106  Mass.  455  ;  Raymond  v.  Green,  12 
Neb.  215,  41  Am.  Rep.  763. 

Forthcoming  Bond. — Hayman  v.  Hallam,  79 
Ky.  389;  Dehler  v.  Held,  50  111.  491. 

Claim  Bond. — Munter  v.  Leinkauff,  78  Ala. 
546;  Fort  Worth  Pub.  Co.  v.  Hitson,  80  Tex. 
216. 

U  ndertaking for  Order  of  A  rrest. — Furber 
v.  McCarthy,  20  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  229;  Sperrv  v.  Hellman,  20  Civ. 
Pro.  Rep.  (N.  Y.  C.  PI.")  218;  Hallen  v.  Jones, 
2  Misc.  Rep.  (N.  Y.  C.  PI.)  249. 

Detinue  Bond. —  Foster  v.  Napier,  74  Ala. 
393- 

Bond  for  Stay  of  Execution. — Seaman  v. 
Paddock,  55  Mo.  App.  296;  Hays  v.  Closon,  20 
Kan.  120. 

Supersedeas  Bond. — Supervisors  v.  Kenni- 
cott,  103  U.  S.  554;  Heath  v.  Hunter,  72  Me. 

259- 

Appeal  Bond.— Clark  v.  Smith,  66  Cal.  645; 
Lux  v.  McLeod,  19  Colo.  465 ;  Shunick  v. 
Thompson,  25  111.  App.  619;  Neagle  v.  Kelly, 
146  111.  460;  Robinson  v.  Masterson,  136  Mass. 
560;  Green  v.  Sternberg,  15  Mo.  App.  32. 

Importer's  Bond. — U.  S.  v.  Cutajar,  59  Fed- 
Rep.  1000. 
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c.  Extent  OF  Liability.— Asa  general  rule  the  amount  fixed  in  the  obli- 
gation is  the  limit  of  the  obligor's  liability.1  But  there  seems  to  be  no  doubt 
that  interest  accruing  after  breach  of  a  condition  to  pay  money  or  to  indemnify 
against  the  payment  of  money,  may  be  added,  although  the  penalty  is  thereby 
exceeded.2  So,  in  the  case  of  a  condition  to  perform  several  things,  it  has 
been  held  that  the  obligee  may  recover  as  often  as  a  breach  occurs,  even  ex- 
ceeding the  penalty.3  And,  generally,  where  it  is  the  clear  intention  of  the 
parties  that  the  amount  of  the  penalty  shall  not  be  the  limit  of  liability.4 

BONDSMAN.  (See  also  the  titles  Bail  (in  Civil  Cases),  vol.  3,  p.  587 ; 
Bail  and  Recognizance  (in  Criminal  Cases),  vol.  3,  p.  561 ;  Surety- 
ship.)— One  who  is  bound  by  a  writing  obligatory  for  the  performance  of  the 
act  of  another  ;  a  surety. 

BONE. — See  note  5. 

BONNET. — See  note  6. 

BONUM  VACANS. — Bonum  vacans  is  property  without  an  owner  of  any 
kind,  and  which  belongs  absolutely  to  the  person  who  may  find  it.7 
BONUS.  —  A  premium  given  for  a  loan  or  other  privilege.8 


Bastardy  Bond. — Barnes  v. Chase,  128  Mass. 
an. 

Security  for  Costs. — Hilliard  v.  Brown,  103 
Ala.  318;  Galloway  v.  Bcthume,  6  Bush  (Ky.) 
»»3- 

Official  Bond. — Sullivan  County  v.  Hatfield, 
108  Mo.  67;  Wall  v.  Covington,  83  N.  Car. 
144;  State  v.  Blakemore,  7  Heisk.  (Tenn.) 
638.  See  also  supra,  this  title,  Public  Official 
Bonds. 

1.  Amount  of  the  Penalty  the  Limit  of  Liabil- 
ity.—  Potter  v.  Titcomb,  7  Me.  319;  Sullivan 
County  v.  Hatfield,  108  Mo.  67 ;  Turner  v. 
Lord,  92  Mo.  113;  State  v.  Sandusky,  46  Mo. 
377;  Hovey  v.  Rubber  Tip  Pencil  Co.,  38  N. 
Y.  Super.  Ct.  428;  Miltimore  v.  Bottom,  66 
Vt.  168. 

2.  Interest  Allowed  beyond  Penalty. — Tyson 
v.  Sanderson,  45  Ala.  364;  Burchfield  v.  Haf- 
fey,  34  Kan.  42;  Wyman  v.  Robinson,  73  Me. 
384,  40  Am.  Rep.  360;  Lyon  v.  Clark,  1  E.  D. 
Smith  (N.  Y.)  250;  Beers  v.  Shannon,  73  N. 
Y.  292.  See  also  Daniels  v.  Moses,  12  S.  Car. 
130. 

A*  long  as  any  portion  of  a  condition  to  pay 
remains  unpaid  the  obligee  may  recover  to  the 
full  extent  of  the  penalty,  even  though  such 
unpaid  balance,  when  added  to  previous  pay- 
ments, would  exceed  the  penalty.  Ellis  v. 
Sanders,  34  S.  Car.  236. 

3.  Meinert  v.  Bottcher,  60  Minn.  204. 

4.  Intention  Not  to  Limit  Liability  to  the  Pen- 
alty—  Bond  to  Secure  Monthly  Rent. —  Where  a 
bond  was  given  to  secure  the  payment  of  rent 
for  premises  rented  for  a  year,  and  the  sum 
named  in  the  condition  to  be  paid  as  monthly 
rent  was  exactly  the  amount  of  the  penalty; 
it  was  held  that  the  intention  of  the  obligor 
was  clear  to  give  security  for  the  year's  rent 
and  not  merely  for  one  month,  and  that  his 
liability  extended  beyond  the  penalty  accord- 
ingly.   Helena  v.  Fitzpatrick,  36  Ark.  $83. 

6.  Bone  Black — Revenue  Laws.  (See  aiso  the 
title  Revenue  Laws.) — Animal  charcoal  or 
bone  black  produced  by  the  process  of  hurli- 
ng Nlf !  or  exposing  it  to  the  action  of  fire,  in 
the  same  manner  that  wood  is  exposed  to  the 


action  of  fire  to  produce  vegetable  char- 
coal ;  and  bone  dust,  produced  by  the  process 
of  pulverizing  or  grinding  bones  or  pieces  of 
bone,  whereby  they  are  reduced  to  small  frag- 
ments of  no  regular  or  uniform  shape  or  size, 
—  are  "  manufactures  of  bone,"  within  the  de- 
scription of  an  internal  revenue  act  taxing 
"  manufactures  of  bone."  Schriefer  v.  Wood, 
5  Blatchf.  (U.  S.)  215. 

6.  Revenue  Laws.  (See  also  the  title  Reve- 
nue Laws.) — In  Toplitz  v.  Hedden,  33  Fed. 
Rep.  617,  it  was  held  that  Scotch  caps  were 
not  within  the  term  bonnet  as  used  in  revenue 
law,  although  it  was  admitted  that  such  a  cap 
in  Scotland  was  termed  a  bonnet. 

7.  Vansickle  v.  Haines,  7  Nev.  258. 

8.  "  A  bonus  is  a  premium  paid  to  a  grantor 
or  vendor;  as,  the  bank  paid  a  bonus  to  the 
state  for  its  charter.  A  consideration  given 
for  what  is  received.  "  Bouv.  L.  Diet.,  quoted 
■with  approval  in  Com.  v.  Erie,  etc.,  Transp. 
Co.,  107  Pa.  St.  115;  Consolidated  Bank  v. 
State,  5  La.  Ann.  57. 

Not  Necessarily  a  Gratuity —  Bonus  to  Rail 
roads.  (See  also  the  titles  Municipal  Aid; 
Railroads  ;  Railroad  Securities.) — Coun- 
ties were  authorized  to  aid  in  the  construction 
of  a  railroad  by  the  sale  and  mortgage  of 
swamp  land  in  each  county.  The  sense  of  the 
qualified  voters,  however,  was  first  to  be  taken. 
A  county  held  an  election  to  determine  the 
sense  of  the  voters,  and  the  question  was  pro- 
posed in  the  following  terms:  "  For  appro- 
priating the  swamp  lands  of  Wayne  county 
as  a  bonus  to  any  company  for  building  a 
railroad  through  said  county."  A  mort- 
gage was  made  in  accordance  with  the  vote 
taken,  and  upon  the  question  of  its  valid- 
ity the  court,  by  Hunt,  J.,  said  :  "  The  objec- 
tion to  the  word  bonus,  in  the  proposition 
submitted  to  the  voters  of  Wayne  county, is  not 
valid.  This  submission,  in  connection  with 
the  general  subject  of  a  failure  to  complv  with 
the  requisites  prescribed  bv  the  statute,  has 
been  already  discussed.  Upon  its  individual 
merits  we  are  also  of  the  opinion  that  the  ob- 
jection is  not  valid.  It  is  a  verbal  criticism 
roi  Volume  IV 


Definition. 


BONUS. 


Definition. 


A  bonus  signifies  also  an  extra  dividend  given  to  the  members  of  a 


merely — an  objection  to  the  words  and  not  to 
the  substance  of  the  submission.  A  proposi- 
tion was  submitted  to  the  voters,  of  which  the 
affirmative  was  in  these  words:  'For  appro- 
priating the  swamp  lands  of  Wayne  county  as 
a  h<, mis  to  any  company  for  buildinga  railroad 
through  said  county.  '  It  is  said  that  the 
word  hnii us  condemns  the  submission;  that 
this  word  means  a  gratuity,  a  voluntary  dona- 
tion, a  gift ;  and  that  a  town  or  county  cannot, 
although  it  have  the  direct  authority  of  the 
legislature,  give  away  its  property.  When 
this  question  is  properly  before  us  it  will  be 
disposed  of.  It  does  not,  however,  arise  in 
this  case.  In  the  first  place,  if  it  be  assumed 
that  the  word  is  correctly  defined  as  a  gift  or 
gratuity,  that  meaning  is  controlled  and  lim- 
ited by  the  connection  in  which  it  is  here  used, 
to  wit,  that  in  consideration  of  it  the  com- 
pany receiving  the  lands  will  undertake  to 
build  a  railroad  through  the  county.  It  is  not 
simply  a  bonus,  but  a  bonus  to  any  company  who 
shall  undertake  the  great  task  *  *  *  which,  it 
is  loudly  complained,  has  not  yet  been  per- 
formed by  any  one.  But  secondly,  the  mean- 
ing of  the  word  bonus  is  not  that  given  to  it  by 
the  objection.  It  is  thus  defined  by  Webster: 
'A  premium  given  for  a  loan  or  a  charter  or 
other  privilege  granted  to  a  company;  as,  the 
bank  paid  a  bonus  for  its  charter;  a  sum  paid 
in  addition  to  a  stated  compensation.'  It  is 
not  a  gift  or  gratuity,  but  a  sum  paid  for  serv- 
ices, or  upon  a  consideration  in  addition  to 
or  in  excess  of  that  which  would  ordinarily  be 
given.  "  Kenicott  v.  Wayne  County,  16  Wall. 
(U.S.)  470. 

Liability  of  State  Which  Receives  Bonus  Stock. 
— A  charter  provided  that  the  state  should 
be,  and  was  thereby  acknowledged  to  be,  a 
stockholder  to  the  amount  of  one  million 
dollars  as  a  bonus.  It  was  held  that  this  did 
not  make  the  state  liable  for  contributions 
and  losses  of  the  corporation  as  ordinary 
stockholders  were.  The  court  said  :  "A  bonus  is 
defined  by  Bouvier,  in  his  Law  Dictionary,  to 
be  a  premium  paid  to  a  grantor;  as,  the  bank 
pays  a  bonus  to  the  state  for  its  charter  ;  a  con- 
sideration given  for  what  is  received.  We 
regard  it  as  fairly  implying  an  advantage,  a 
benefit  given  in  return  for  the  benefit  received, 
or  an  inducement  to  the  grantor  for  conferring 
that  benefit.  It  is  a  matter  which  pertains  to 
the  history  of  corporations  in  this  country, 
where  they  have  been  so  much  multiplied, 
that  legislatures  have  been  disposed  to  take 
advantage  of  the  avidity  of  individuals  to  ob- 
tain charters,  specially  for  banking  purposes, 
and  have  been  in  the  habit  of  exacting  a  spe- 
cies of  public  compensation  for  the  privileges 
and  advantages  conferred.  Hence  the  term 
bonus  has  become  a  familiar  one,  and  is  asso- 
ciated in  its  common  acceptance  with  the  idea 
of  some  advantage,  benefit,  quid  pro  quo,  stip- 
ulated for  the  public."  Consolidated  Bank  v. 
State,  5  La.  Ann.  57. 

Equivalent  to  Price. — In  Leslie  v.  Leslie,  50 
N.  J.  Eq.  103,  the  complainant  and  the  defend- 
ant owned  the  entire  stock  in  a  manufacturing 
corporation.    Disputes  having  arisen  as  to  the 


management  of  the  concern,  they  wished  to 
dissolve  their  corporate  interests,  but  could 
not  agree  upon  a  basis  of  settlement.  They 
submitted  the  question  to  arbitrators,  who 
awarded  in  the  first  place  that  the  complain- 
ant should  sell  his  stock  to  the  defendant,  and 
that  the  latter  should  pay  to  the  former 
twenty-three  thousand  dollars.  They  also 
awarded  "  to  said  Edward  Leslie  [complain- 
ant] a  bonus  of  one  thousand  dollars,  to  be  paid 
on  each  rotary  snow  plow  hereafter  built  and 
sold  by  the  said  Leslie  Brothers  Manufactur- 
ing Company,  *  *  *  until  the  said  sum  of 
one  thousand  dollars  is  paid  on  fifty  plows." 
The  court,  in  construing  this  award,  said  :  "  It 
will  be  observed  that  the  word  bonus  is  used  in- 
stead of  '  price.'  In  its  strict  sense  that  word 
means 'good,'  but  in  its  popular  sense  it  is 
used  to  denote  a  premium  for  a  loan.  The 
arbitrators  manifestly  used  it  as  the  equivalent 
of  'price.'  There  can  be  no  doubt  that  the}' 
meant  that  the  complainant  should,  in  case 
fifty  plows  were  made  and  sold,  be  entitled  to 
be  paid  fifty  thousand  dollars,  as  part  of  the 
price  of  his  stock.  They  had  no  power  to 
award  a  bonus  or  premium,  and,  unless  the 
rule  that  awards  are  to  be  expounded  favorably 
and  every  reasonable  intendment  made  in  their 
support  is  applied,  and  it  is  in  consequence 
held  that  bonus  here  means  'price,'  it  would 
be  very  difficult  to  say  that  this  award  should 
not  be  declared  void  for  excess  of  power." 

Same — Bonus  Distinguished  from  Tax.  (See  also 
the  titles  Corporations  (Private);  Taxa- 
tion (Corporate).)  —  In  Com.  v.  Erie,  etc., 
Transp.  Co.,  107  Pa.  St.  115,  the  question  was 
whether  the  legislature  could,  by  an  act  sub- 
sequent to  the  granting  of  a  charter,  which  au- 
thorized an  increase  of  capital  stock,  exact  the 
payment  of  a  bonus  upon  the  exercise  of  that 
authority.  It  was  held  that  it  could  not,  as 
such  an  exaction  would  impair  the  obligation 
of  the  contract  evidenced  by  the  charter.  The 
court  said:  "It  must  be  borne  in  mind  that 
this  is  a  bonus,  and  not  a  tax.  Were  it  the  lat- 
ter, there  could  be  no  question  as  to  the  power 
of  the  legislature  to  impose  it  by  an  act  passed 
subsequent  to  the  granting  of  the  charter.  But 
there  is  a  clear  and  substantial  distinction  be- 
tween a  bonus  and  a  tax.  The  power  of  taxa- 
tion is  an  incident  of  sovereignty,  and  is  coex- 
tensive with  that  of  which  it  is  an  incident. 
All  subjects,  therefore,  over  which  the  sover- 
eign power  of  the  state  extends,  are,  in  its  dis- 
cretion, legitimate  subjects  of  taxation;  and 
this  may  be  carried  to  any  extent  to  which  the 
government  may  choose  to  extend  it.  Cooley 
on  Taxation  4.  This  power  exists  from  neces- 
sity; it  does  not  rest  upon  contract,  nor  does 
it  imply  a  consideration  in  any  ordinary  sense 
of  that  term.  On  the  other  hand,  the  idea  of 
a  consideration  is  always  present  when  we 
speak  of  a  bonus.  Bouvier  defines  it  thus: 
'A  premium  paid  to  a  grantor  or  vendor;  as, 
the  bank  paid  a  bonus  to  the  state  for  its  char- 
ter. A  consideration  given  for  what  is  re- 
ceived.'" 

But  in  Baltimore,  etc.,  R.  Co.  v.  Maryland, 
21  Wall.  (U.  S.)  456,  it  was  held  that  a  stipu- 
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joint  stock  company,  out  of  accumulated  profits.1 

BOODLE.  (See  also  the  titles  Bribery  ;  Extortion  ;  Libel  and  Slander  ; 
Public  OFFICERS.) — The  word  "boodle"  is  defined  as  money  fraudulently 
obtained  in  public  service  ;  especially,  money  given  to  or  received  by  officials 
in  bribery,  or  gained  by  collusive  contracts,  appointments,  etc.  By  extension, 
gain  from  public  cheating  of  any  kind;  often  used  attributively.2 

BOOK. — A  printed  or  written  literary  composition.3 


lation  in  the  charter  of  a  railroad  company, 
that  the  company  should  pay  to  the  state  a 
bonus  of  a  portion  of  its  earnings,  was  not 
repugnant  to  the  Constitution  of  the  United 
States;  such  a  stipulation  is  different  in  prin- 
ciple from  the  imposition  of  a  tax  on  the 
movement  or  transportation  of  goods  or  per- 
sons from  one  state  to  another.  The  latter  is 
an  interference  with  and  a  regulation  of  com- 
merce between  the  states,  and  beyond  the 
power  of  the  state  to  impose;  the  former  is 
not.  See  also  the  titles  Interstate  Com- 
merce; Commission.  Gordon  v.  Appeal 
Tax  Ct.,  3  How.  (U.  S.)  145. 

Usury — Building  and  Loan  Association.  (See 
also  the  titles  Building  and  Loan  Associa- 
tions ;  Usury.) — Where  an  act,  providing  for 
the  establishment  of  savings  and  building  asso- 
ciations, authorized  such  associations  "  to  re- 
ceive for  such  loan  or  loans,  in  addition  to  the 
legal  rate  of  interest,  such  a  bonus  as  the  par- 
ties in  each  case  may  agree  upon,"  it  was  held 
that  a  promissory  note,  given  by  a  member  to 
the  association  for  the  payment  of  six  thou- 
sand dollars  with  interest,  and  a  bonus  of  three- 
fourths  of  one  per  cent,  per  month  in  addi- 
tion to  the  interest,  both  interest  and  bonus 
payable  monthly  in  advance,  though  not  en- 
tirely void,  was  usurious,  both  in  respect  to 
that  part  of  it  denominated  a  /)«ni»*and  to  the 
interest;  the  court,  by  Waite,  C.  J.,  saying: 
"  It  is  apparent  that  the  legislature  intended 
to  authorize  an  association  formed  under  the 
statute  to  receive  a  compensation,  in  addition 
to  the  legal  rate  of  interest,  for  a  loan  of 
money  made  to  one  of  their  members.  But 
did  they  intend  to  exonerate  all  contracts 
made  with  their  members  from  the  operation 
of  the  usury  laws?  We  think  not.  Had  they 
so  intended,  they  would  have  used  language 
more  appropriate  for  such  purpose.  They 
naturally  would  have  said  that  such  associa- 
tions might  loan  money  to  their  members  at 
such  rates  of  interest,  or  upon  such  terms,  as 
the  parties  might  agree.  This  language  would 
have  been  plain,  intelligible,  and  liable  to  no 
misconstruction.  But  they  have  simply  au- 
thorized the  receipt  of  a  in, tins  for  the  loan  in 
addition  to  the  legal  interest.  I'.v  that  ex- 
pression we  think  that  they  meant  something 
definite;  something  distinct,  and  Independent 
of  the  interest  in  the  ordinary  acceptation  of 
that  term;  a  definite  sum  for  a  loan  for  a 
specified  time,  and  not  anything  which  the 
parties,  in  their  contract,  might  choose  to  de- 
nominate a  bonus."  Mechanics',  etc.,  Mut. 
Sav.  Bank,  etc.,  Assoc.  v.  Wilcox,  24  Conn. 
•54- 

1.  Life  Tenant  and  Remainderman. —  As  to  the 
title  to  a  bonus,  or  additional  dividend,  as  be- 
tween life  tenant  and  remainderman,  see  the 


title  Dividends;  and  for  a  discussion  of  all 
the  early  English  cases  on  this  subject,  see 
Barclay  -'.  Wainewright,  14  Ves.  Jr.  66.  See 
also  Paris  v.  Paris,  10  Ves.  Jr.  185. 

Will. — A  testator  bequeathed  eleven  thou- 
sand pounds  bank  stock ;  this  was  held  not  to 
pass  a  bonus  of  three  thousand  seven  hundred 
and  fifty  pounds,  which  the  bank  declared  on 
the  eleven  thousand  pounds  subsequent  to  the 
will  and  before  the  testator's  death.  Norris 
v.  Harrison,  2  Madd.  268. 

2.  Libel  and  Slander. —  Century  Dictionary, 
followed  in  Boehmer  v.  Detroit  Free  Press 
Co.,  94  Mich.  7.  In  this  case  it  was  held 
that  a  newspaper  article,  charging  that  the 
granting  of  a  franchise  was  obtained  by  the 
use  of  boodle,  was  libel.  The  court  said  :  "In 
these  times,  when  it  is  charged  that  a  franchise 
has  been  procured  by  the  use  of  boodle,  there 
can  be  but  one  inference,  viz.,  that  the  per- 
sons granting  the  franchise  were  as  officials 
bribed  by  money  to  make  the  grant." 

That  the  word  is  libelous,  see  Byrnes  v. 
Mathews  (Buffalo  Super.  Ct.),  12  N.  Y.  St. 
Rep.  83,  where  the  court  said  :  "  The  use  of 
this  word  has  for  some  time  had  a  more  or 
less  well-defined  meaning,  depending  upon  the 
connection  in  which  it  appears,  and  has  usu- 
ally been  applied  to  designate  the  money 
held  to  be  paid,  or  paid  as  a  bribe  for  corrupt 
official  action,  and  has  mostly  arisen  in  con- 
nection with  the  corruption  of  legislative  ac- 
tion, although  not  limited  to  it.  Its  mean- 
ing may  be  said  to  be  as  broad  as  the  use  of 
money  for  any  corrupt  purpose,  but  mostly 
confined  to  acts  of  an  official  character." 

3.  Copyright.  (See  also  the  title  Copy- 
right.)— In  Stowe  v.  Thomas,  2  Wall.  Jr. 
(C.  C.)  565,  the  court  said  :  "  Now,  although 
the  legal  definition  of  a  book  may  be  much  more 
extensive  than  that  given  by  lexicographers, 
and  may  include  a  sheet  of  music  as  well  as  a 
bound  volume,  yet  it  necessarily  conveys  the 
idea  of  thought  or  conceptions  clothed  in 
language  or  in  musical  characters,  written, 
printed,  or  published.  Its  identity  does  not 
consist  merely  in  the  ideas,  knowledge,  or  in- 
formation communicated,  but  in  the  same 
conceptions  clothed  in  the  same  words,  which 
make  it  the  same  composition.  2  Blackstone's 
Commentaries  406.  A  '  copy  '  of  a  html,-  must, 
therefore,  be  a  transcript  of  the  language  in 
which  the  conceptions  of  the  author  are 
clothed;  of  something  printed  and  embodied 

in  a  tangible  shape.   The  same  conceptions 

clothed  in  another  language  cannot  constitute 
the  same  composition,  nor  can  it  be  called  a 
transcript  or  'copy'  of  the  same  book." 

Tin-  statute  has  been  so  liberally  construed 
as  to  make  it  embrace,  within  the  term  book, 
every  character  of   publication,  whether  a 
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BOOKKEEPING. — Bookkeeping  is  defined  as  the  art  of  recording,  in 

a  systematic   manner,   the  transactions  of  merchants,  traders,  and  other 


Tolume,  pamphlet,  newspaper  article,  calen- 
dar, or  catalogue.  Brightley  v.  Littleton,  37 
Fed.  Rep.  104. 

Single  Sheet. — In  deciding  that  a  musical 
composition,  published  on  a  single  sheet  of 
■  u  [><  r,  is  privileged  as  a  booh,  within  the  statute 
of  8  Anne,  c.  19,  §  1,  the  court,  by  Ellenbor- 
ough,  C.  J.,  accepted  the  argument  of  Erskine 
in  I  lime  v.  Dale,  sitting  after  May  term,  1803, 
as  follows :  "  There  is  nothing  in  the  word 
book  to  require  that  it  shall  consist  of  several 
sheets  bound  in  leather  or  stitched  in  a  marble 
cover.  Book  is  evidently  the  Saxon  boc,  and 
the  latter  term  is  from  the  beech  tree,  the  rind 
of  which  supplied  the  place  of  paper  to  our 
German  ancestors.  The  Latin  word  liber  is 
of  a  similar  etymology,  meaning  originally 
only  the  bark  of  a  tree.  Book  may,  therefore, 
be  applied  to  any  writing,  and  it  has  often  been 
so  used  in  the  English  language.  *  *  *  The 
horn  book  consists  of  one  small  page,  protected 
by  an  animal  preparation,  and  in  this  state  it 
has  universally  received  the  appellation  of  a 
book.  So  in  legal  proceedings  the  copy  of  the 
pleadings  after  issue  joined,  whether  it  be  long 
or  short,  is  called  the  paper  book  or  the  de- 
murrer book.  In  the  Court  of  Exchequer  a 
roll  was  anciently  denominated  a  book,  and  so 
continues  in  some  instances  to  this  day.  An 
oath  as  old  as  the  time  of  Edward  I.  runs  in 
this  form :  "And  you  shall  deliver  into  the 
Court  of  Exchequer  a  book  fairly  written,'  etc. 
But  the  book  delivered  into  court  in  fulfilment 
of  this  oath  has  always  been  a  roll  of  parch- 
ment." Clementi  -v.  Golding,  2  Campb.  25 
and  notes,  11  East  244. 

Newspaper  —  Periodical. — The  act  of  5  and 
6  Vict.,  c.  45,  §  2,  declares  that  a  book  "  shall 
be  construed  to  mean  and  include  every  vol- 
ume, part  or  division  of  a  volume,  pamphlet, 
sheet  of  letterpress,  sheet  of  music  or  dramatic 
piece;  "  under  which  it  was  held  that  a  news- 
paper was  not  a  book  within  the  said  act.  Cox 
v.  Land,  etc.,  Journal  Co.,  L.  R.  9  Eq.  324. 
But  this  case  was  not  followed  in  Walter  v. 
Howe,  17  Ch.  Div.  708;  Cate  v.  Devon,  etc., 
Constitutional  Newspaper  Co.,  40  Ch.  Div. 
500;  Bradbury  v.  Hotten,  L.  R.  8  Exch.  r. 

A  periodical  or  magazine  is  a  booJc  within 
the  meaning  of  5  and  6  Vict.,  c.  45,  §  24.  Hen- 
derson v.  Maxwell,  4  Ch.  Div.  163;  Bradbury 
v.  Hotten,  L.  R.  8  Exch.  1. 

Chart. — In  Drury  v.  Ewing,  7  Fed.  Cas.  No. 
4095,  1  Bond  (U.  S.)  546,  a  chart  was  held  a 
book,  the  court  saying:  "  The  origin  and  der- 
ivation of  the  word  book  does  not  justify  this 
restricted  sense.  Without  intending  to  make 
any  show  of  learning  on  this  subject,  or  at- 
tempting a  critical  investigation,  I  may  re- 
mark what  is  well  known,  that  the  Latin  word 
liber — book — had  no  reference  to  the  collection 
of  writings  in  a  volume,  but  primarily  signifies 
the  bark  of  a  tree.  Webster,  in  his  diction- 
ary, says  our  word  book  is  derived  from  the 
Saxon  boc,  meaning  a  beech  tree;  and  in 
other  languages  of  the  north  of  Europe,  it  has 
the  same  derivation.    The   supposition  is, 


that  either  the  bark  of  the  beech,  or,  what  is 
more  probable,  thin  polished  plates  of  the 
wood  of  that  tree,  were  used  for  writing.  It  is 
a  fact  well  established  that  the  Chinese,  be- 
fore the  discovery  of  the  art  of  making  paper, 
used  the  latter  mode  for  that  purpose.  It  is 
also  well  known  to  readers  of  the  Bible  and 
other  ancient  writings  that  in  referring  to 
books  the  collection  of  literary  materials  in  a 
volume  is  not  intended.  The  papyrus  was 
first  used  for  writing,  and  at  a  later  period  the 
skins  of  animals  made  into  parchments ;  but 
they  are  called  books,  though  the  manuscripts 
were  in  the  form  of  rolls  or  loose  leaves,  un- 
bound, and  not  in  volumes  according  to  the 
modern  sense  of  the  term." 

But  an  Envelope  with  the  Following  Words 
Printed  on  the  Outside:  "Entered  at  Sta- 
tioners' Hall.  Key  inclosed.  The  Christo- 
graph :  The  Christians'  Puzzle.  Suitable 
for  all  sects  and  denominations.  Every 
family  should  have  it.  Price,  with  key,  6d.," 
and  containing  inside  a  piece  of  cardboard 
which,  when  held  up  to  the  light,  cast 
a  shadow  resembling  the  well-known  pic- 
ture "Ecce  Homo,"  and  a  slip  of  paper  on 
which  was  printed  an  extract  from  Longfel- 
low, was  held  not  to  be  a  book  within  the 
Copyright  Act.  Cable  v.  Marks,  52  L.  J.  Ch. 
107.  Nor  is  the  printed  face  of  a  Forecast 
Barometer  such  a  book,  Davis  v.  Committi, 
54  L.  J  Ch.  419,  1  Times  Rep.  216;  nor  an 
illustrated  album,  Schove  v.  Schmincke,  33 
Ch.  Div.  546,  34  W.  R.  700. 

A  Mere  Label  is  not  a  book.  Coffeen  v.  Brun- 
ton,  4  McLean  (U.  S.)  516. 

Manuscript  Notes. — In  Willis  v.  Curtois,  r 
Beav.  189,  manuscript  notes,  bound  up  in  vol- 
umes, were  held  to  pass  under  a  bequest  of  all 
the  testator's  books. 

Part  of  a  Work. — A  part  of  a  work  published 
at  uncertain  intervals,  of  which  thirty  copies 
only  are  printed,  twenty-six  of  which  are  sub- 
scribed for,  the  principal  costs  of  publication 
being  defrayed  by  funds  devised  by  a  testator 
for  that  purpose,  is  not  a  book  demandable 
by  the  public  libraries  under  53  Geo.  III., 
c.  156.  British  Museum  v.  Payne,  2  Y.  &  J. 
166. 

Obscenity.  (See  also  the  title  Obscenity.) — 
Within  a  statute  against  mailing  obscene  mat- 
ter, a  private  letter  was  held  not  to  be  a  book. 
U.  S.  v.  Williams,  3  Fed.  Rep.  484. 

Within  the  same  statute  a  pamphlet  of 
twenty-four  pages,  consisting  of  a  sheet  and  a 
half  secured  together  by  stitches,  and  with 
a  cover  of  four  pages,  and  having  a  titlepage, 
was  properly  described  as  a  book  in  an  indict- 
ment under  the  statute.  U.  S.  v.  Bennett,  16 
Blatchf.  (U.  S.)  338. 

Book  Account.  (See  also  the  titles  Accounts, 
vol.  1,  p.  433;  Documentary  Evidence; 
Limitation  of  Actions.  And  see  5  Encyc. 
of  Pleading  and  Practice  900.  912.)  The 
expressions  "  account,"  "  open  account,"  and 
"  book  account,"  convey  the  same  idea,  and  ex- 
press an  amount  due  otherwise  than  hy  written 
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persons  engaged  in  pursuits  connected  with  money ;  the  art  of  keeping 
accounts.1 

BOOKS  AS  EVIDENCE. — See  the  title  DOCUMENTARY  EVIDENCE. 


contract.  Dillingham  v.  Skein,  Hempst.  (U. 
S.)  181 ;  Bunnel  v.  Pinto,  2  Conn.  431. 

Book  Entry — Book  Debts.  (See  also  the  title 
Documentary  Evidence. )—  In  Hamill  v. 
O'Donnell,  2  Miles  (Pa.)  102,  the  court  said: 
"The  Act  of  28th  March,  1835,  §  2'  in  using 
the  words  '  book  debt '  and  '  book  entries,'  refers 
to  their  usual  signification,  which  includes 
goods  sold  and  delivered,  and  work,  labor  and 
services  performed,  the  evidence  of  which,  on 
the  part  of  the  plaintiff,  consists  of  entries  in 
an  original  book,  such  as  is  competent  to  go  to 
a  jury,  were  the  issue  trying  before  them." 

Book  Debts. — The  term  "book  debts"  has  been 
held  to  include  all  such  debts  as  are  ordinarily 
in  the  course  of  business  entered  in  books,  al- 
though not  actually  so  entered.  Shipley  v. 
Marshall,  14  C.  B.  N.  S.  566,  108  E.C.  L.  566. 
See  also  Offl.  Rec.  v.  Tailby,  56  L.  J.  C^  B.  33. 

A  bequest  of  book  debts  has  been  held  to  in- 
clude the  testator's  share  of  partnership  trade 
debts.  Poplis  v.  Vanderhyde,  4  Y.  &  Coll. 
173- 

Execution. — In  Tullis  v.  Brawley,  3  Minn. 
277,  it  was  held  that  the  return  on  an  execu- 
tion of  a  levyupon  the  books  of  a  judgment  debt- 
or did  not  show  a  levy  upon  or  the  right  to  sell 
the  accounts  and  debts  entered  in  the  books. 
The  court  said:  "Had  the  sheriff,  therefore, 
returned,  in  this  case,  that  he  had  levied  on 
the  several  debts-  in  question,  we  should,  in 
the  absence  of  fraud,  or  complicity  with  the 
purchaser,  have  no  hesitation  in  holding  the 
levy  and  sale  valid,  leaving  the  party  injured 
to  his  remedy  against  the  sheriff  and  his  sure- 
ties. But  he  does  not  so  make  his  return ;  he 
simply  certifies  that  he  '  levied  upon  the  books 
of  the  said  R.  Ball ' — not  upon  the  debts  due 
to  him  on  account,  nor  upon  the  debts  due 
him  from  A  and  B,  nor  even  upon  the  '  account 
books'  of  the  said  Ball.  Taking,  therefore, 
this  return  to  be  conclusive  as  to  the  facts 
therein  stated,  it  does  not  by  any  means  show 
a  levy  upon  the  property  described  in  the 
pleadings,  and  cannot  of  itself  furnish  any 
defense  to  this  action;  and  as  the  question  of 
a  levy  was  a  fact  at  issue  in  this  case,  which 
the  jury  upon  evidence  presented  to  them 
found  against  the  defendant,  we  do  not  feel 
authorized  to  disturb  the  verdict."  See  also 
Encvc.  of  Pleading  and  Practice,  title 
Executions  against  Property. 

Bequest  of  "All  My  Books." — In  Perkins  v. 
Matin  s,  49  N.  II.  no,  it  is  said,  of  a  bequest 
of  "all  my  books:"  "  In  the  will  now  before 
us,  what  passes  by  the  terms,  'all  my  hooka 
and  papers  of  every  description'?  The  lit- 
eral meaning  of  these  terms  is  broad  enough 
to  Include,  not  only  the  Bible  and  other  reli- 
gious works — the  tracts,  pamphlets,  manu- 
scripts, memorandum,  etc.,  described  in  the 
Inventory  of  the  estate,  but  also  the  account 
boohs  of  the  deceased,  licr  promissory  notes, 
bonds,  certificates  of  stock  or  of  deposits,  and 
other  evidences  of  debts  due  to  her ;  and  these 
would  probably  be  held  to  carry  and  transfer, 
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as  incident  thereto,  the  property,  moneys, 
rights  and  choses  in  action  of  which  such 
papers  are  the  representative.  In  commercial 
usage,  and  to  a  very  great  extent  in  common 
parlance,  all  such  securities  as  notes,  bonds, 
certificates,  bills  of  exchange,  drafts,  etc.,  are 
included  under  the  denomination  of  '  paper.'" 

Criticism. — As  to  criticism  of  books,  see  the 
titles  Copyright;  Libel  and  Slander. 

Production  in  Evidence. — As  to  the  produc- 
tion in  evidence  of  books,  see  the  titles  Notice 
to  Produce  Papers  ;  Production  of  Docu- 
ments. 

Mandamus. — As  to  mandamus  to  compel  the 
delivery  of  books,  see  the  title  Mandamus. 

Exemption. — As  to  the  exemption  of  books 
from  execution  and  attachment,  see  the  title 
Exemption  Laws. 

Books  of  a  Corporation. — See  the  titles  Cor- 
porations (Private)  ;  Documentary  Evi- 
dence; Stockholders. 

Books  of  Record.  (See  the  titles  Recording 
Acts;  Records.) — A  statute  provided  that 
every  justice  should  keep  a  record  of  his  judi- 
cial proceedings,  "and  his  books  of  record 
shall  at  all  times  be  subject  to  inspection." 
Upon  the  construction  of  this  statute  the 
court  said  :  "  The  complainant  contends  that 
the  statute,  rightly  construed,  includes  the 
files  and  the  memoranda  of  the  justice  as  well 
as  the  records,  and  that,  therefore,  beingacit' 
izen,  he  had  a  right  to  inspect  the  defendant'^ 
files  and  memoranda  at  the  time  in  question. 
But  we  do  not  think  the  statute  will  bear  this 
construction.  When  words  of  common  use 
are  found  in  a  statute,  they  are  to  be  taken  in 
their  ordinary  sense,  unless  a  contrary  inten- 
tion clearly  appears ;  and  when  a  statute  is 
plain  and  unambiguous,  courts  cannot  supply 
supposed  omissions  nor  correct  supposed  mis- 
takes, but  must  administer  it  as  the  legislature 
has  made  it.  Now  when  we  take  the  words 
'  books  of  record'  in  their  ordinary  sense,  it 
is  clear  that  they  do  not  include  the  files  and 
the  entries  thereon,  which  are  but  the  material 
from  which  the  record  is  to  be  made.  The 
statute  requires,  in  effect,  that  the  record 
shall  be  made  up  with  adequate  fullness  and 
written  out  on  a  book  kept  for  that  purpose, 
and  originally  this  was  to  be  done  within  six 
months,  and  now  within  a  reasonable  time,  we 
apprehend;  and  it  is  plainly  this  book  to  which 
the  statute  refers  and  which  it  subjects  to  in- 
spection."   Perkins  v.  Cummings,  66  Vt.  4S8. 

1.  Western  Assur.  Co.  v.  Altheimer,  58  Ark. 
565.  This  was  an  action  upon  a  policy  of 
insurance  which  stipulated  that  the  assured 
should  keep  a  set  of  books.  It  was  held  that 
whether  this  condition  was  properly  complied 
with  was  a  quest  ion  for  the  jury.  Sec  also  the 
title  Fire  Insurance. 

Bookkeopor.  —  The  clerk  intended  by  the  ride 
excluding  books  of  account  of  a  party  who  em- 
ploys a  clerk,  is  one  who  has  something  to  do 
with  and  has  a  general  knowledge  of  the  biisi 
ncss  of  his  employer  in  reference  to  goods  sold 
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BOOKSELLER. — A  dealer  in  books.1 

BOOM.  (See  also  the  title  Boom  Companies.)— A  boom  consists  not  only 
of  the  timber  by  which  the  commodity  is  inclosed,  but  also  of  the  piers,  piles 
or  other  thing  by  which  it  is  held  in  place.2 


or  work  done,  and  not  one  who  occupies  the 
isolated  position  of  bookkeeper.  McGoldrick 
v.  Traphagen,  88  N.  Y.  335.  See  the  title 
Documentary  Evidence. 

Service  of  Process. — A  statute  provided  that 
service  of  process  might  be  made  upon  certain 
officers  of  the  corporation,  including  its  cash- 
ier, treasurer,  secretary,  clerk,  or  managing 
agent.  In  Chambers  v.  King  Wrought  Iron 
Bridge  Manufactory,  16  Kan.  276,  it  was  held 
that  the  statute  did  not  apply  to  a  bookkeeper. 
The  court  admitted  that  a  bookkeeper  was  in 
one  sense  a  clerk,  but  denied  that  he  could  be 
called  the  clerk.  (See  also  the  Encyc.  of 
Pleading  and  Practice,  title  Service  of 
Process.) 

1.  Ordinance. — Booksellers,  dealing  in  such 
stock  as  is  usually  kept  in  a  retail  bookstore, 
who  buy  and  sell,  in  connection  with  their 
other  business,  and  as  incidental  thereto,  sec- 
ond-hand books,  are  not  "dealers  in  second- 
hand goods  "  within  the  meaning  of  an  ordi- 
nance requiring  dealers  in  second-hand  goods 
to  procure  a  license,  and  declaring  that  "  any 
person  who  keeps  a  store,  office,  or  place  of 
business  for  the  purchase  or  sale  of  second- 
hand clothing  or  garments  of  any  kind,  or  sec- 
ond-hand goods,  wares,  or  merchandise,  is 
hereby  declared  to  be  a  dealer  in  second-hand 
goods."    Eastman  v.  Chicago,  79  111.  178. 

Libel  and  Slander.  (See  also  the  title  Libel 
and  Slander.) — It  has  been  held  that  evi- 
dence of  buying  a  libel  in  the  shop  of  a  known 
bookseller  is  sufficient  prima  facie  evidence  to 
convict  him  of  publication.  The  leading  case 
is  Rex  v.  Almon,  5  Burr.  2686. 

2.  John  Spry  Lumber  Co.  v.  Steam-Barge 
C.  H.  Greene,  76  Mich.  320.  And  in  this  case 
it  was  held  that  a  wilful  injury  to  the  piles 
constituted  an  injury  to  real  estate. 

Boomage. — "  The  word  'boomage  '  is  a  term 
of  rather  indefinite  meaning.  The  usual  defini- 
tion of  a.  boom,  is  an  inclosure  formed  upon  the 
surface  of  a  stream  or  other  body  of  water  by 
means  of  spars,  for  the  purpose  of  collecting 


or  storing  logs  or  timber.  They  are  usually 
formed  by  extending  a  series  of  spars  for  some 
distance  at  right  angles  to  the  shore,  and  then 
continuing  them  up  stream  parallel  to  the 
shore,  leaving  the  upper  end  open.  As  the 
logs  float  down  stream,  they  are  guided  into 
the  boom,  and  there  arrested  and  held.  2  Am. 
and  Eng.  Encyc.  of  Law  469."  Farrand  v. 
Clarke,  63  Minn.  181. 

Booming  Facilities. — In  Sullivan  v.  Spots- 
wood,  82  Ala.  168,  the  court  construed  a  lease 
of  "water  front  and  booming  facilities,"  say- 
ing: "We  do  not  construe  the  leases  to  con- 
vey, or  to  purport  to  convey,  the  bed  or  soil 
under  the  water,  but  the  booming  facilities  a& 
distinguished  from  the  bed.  The  lease  of  the 
booming  facilities,  in  connection  with  the 
water  front,  is  a  lease  of  the  right  of  the 
owner,  which  appertains  to  the  riparian  title, 
to  erect  booms  to  aid  in  storing  and  floating 
logs  to  market.  The  booms  may  be  extended 
far  enough  to  reach  navigable  water,  but  at 
the  peril  of  obstructing  navigation.  They 
should  bear  relation  to  the  shore  or  bank,  and 
to  the  navigable  water,  so  that  the  stream 
shall  be  subject  to  the  paramount  right  of  free 
navigation.  This  may  impair  or  defeat  pri- 
vate right,  but  private  right  must  yield  to  pub- 
lic right.  The  lease  transfers  and  assigns  the 
right  to  construct  proper  booms  adjacent  to  the 
water  front,  subject  to  the  public  right.  Its 
terms  neither  express  nor  imply  a  right  to  ap- 
propriate and  occupy  the  soil  under  the  water. 
Diedrich  v.  Northwestern  Union  R.  Co.,  42 
Wis.  248 ;  Atlee  v.  Union  Packet  Co.,  21  Wall. 
(U.  S)  389.  A  lease  of  the  water  front  and 
booming  facilities,  in  navigable  water,  does 
not  carry  a  lease  of  the  bed,  but  only  such 
privileges  as  are  consistent  with  public  use." 

Boomed  and  Delivered  to  Tug. — A  contract  for 
the  sale  of  logs  "  boomed  and  delivered  to  tug," 
was  construed  to  mean  that  the  seller  was  to 
inclose  the  logs  in  a  boom,  so  that  the  tug 
could  fasten  to  them  and  carry  them  away. 
Gasper  v.  Heimbach,  53  Minn.  414. 
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<  I  :OSS-KEFKUENCES. 


For  other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject,  see  the 
titles  CORPORATIONS ;  DAMS;  EMINENT  DOMAIN;  LOGS  AND  LUM- 
BER; NAVIGABLE  WATERS;  NAVIGATION ;  WATERCOURSES. 


I.  Definitions. — a  Boom  Company  is  a  company  formed  for  the  purpose  of 
improving  streams  for  the  floating  of  logs,  by  means  of  booms  and  other  con- 
trivances, and  for  the  purpose  of  running,  driving,  booming,  sorting,  and  raft- 
ing logs,  timber,  and  lumber.1 

A  Boom  is  an  inclosurc  formed  upon  the  surface  of  a  stream  or  other  body 
of  water  by  means  of  spars,  for  the  purpose  of  collecting  or  storing  logs  or 
timber,*  and  consists  of  all  timbers  by  which  the  structure  is  held  in  place  as 
well  as  the  timbers  inclosing  the  commodity  boomed.3 

A  Boom  la  Usually  Formed  by  extending  a  scries  of  spars  for  some  distance  at 
a  right  angle  to  the  shore  and  then  continuing  them  up  stream  parallel  to 
the  shore,  leaving  the  upper  end  open.  As  the  logs  float  down  stream  they 
are  guided  into  the  boom  and  there  arrested.4 

II.  Nature  and  General  Character. — Boom  companies  are  intended  to 
supply  facilities  for  the  drivingof  logs  to  the  general  public,  and  are  organized 

1    Watts  v.  Tittabawassee  Boom  Co.,  152  and  c.  32,  passim,  $  23H5  tt  seq.    See  also 

Mich.  206;  Anderson  v.  Thunder  Hay  River  Mississippi,  etc.,  Boom  Co.  t\  Prince,  34  Minn. 

Boom  Co.,  61  Mich.  4R9.  79,  10  Am.  &  Eng.  Corp.  Cas.  391. 

The  Statutes  of  Several  Statos  pro  ride  for  the  2.  Clark  v.  C.  N.  Nelson  Lumber  Co.,  34 

formation  and  regulate  the  powers  and  duties  Minn.  289,  10  Am.  &  Eng.  Corp.  Cas.  399. 

of  boom  or  booming  companies,  or  companies  3.  John  Sprv  I.umher  Co.  :•.  Steam  Marge 

for  driving  or  rafting  lugs.    1  Mow.  Anno.  C.  M.  Green,  76  Mich.  320.    See  also  Rollins 

Stat.   Mich.,        3896,   ^K</>,  3904   rt  sn/.;  2  v.  Clay,  33  Me.  138. 

Brightly's  Purdon's  Dig.  Pa.  Laws  1885,  p.  4.  Clark  v.  C.  N.  Nelson  Lumber  Co.,  34 

M05;  Minn.  Stat.,  ed.  1894,  vol.  1,  $  2633.  Minn.  289,  10  Am.  Si  Eng.  Corp.  Cns.  399. 
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for  the  purpose  of  conducting  on  a  large  scale,  and  under  one  management, 
the  business  of  driving  and  rafting  logs  for  all  who  apply.1 

DDL  Authority  of  Legislature  with  Respect  to  Boom  Companies — 1.  In 
General. — Booming  companies  being  quasi  public  corporations,  the  legislature 
may  not  only  empower  them  to  condemn  land2  and  to  make  improvements 
in  streams  and  charge  toll  upon  all  logs  floated  therein,3  but  may  declare 
certain  streams  highways  for  floating  logs,  upon  making  provision  to  com- 
pensate riparian  proprietors  for  ensuing  injuries.4 

Overflowing  Lands  of  Riparian  Owners — Use  of  Banks — Police  Powers. — But  it  cannot 
authorize  the  construction  of  a  boom  the  necessary  effect  of  which  will  be  to 
cause  a  flowage  of  land  of  a  riparian  owner,  unless  provision  is  made  for  com- 
pensation;5 nor  authorize  the  use  by  boom  companies  of  any  part  of  the 
bank  without  just  compensation  to  the  owners.6  Neither  can  the  legislature 
give  a  boom  company  general  police  powers  in  a  stream  capable  of  floating 
logs.7 


1.  Quasi  Public  Character.  —  Osborne  v. 
Knife  Falls  Boom  Corp.,  32  Minn.  412,  50  Am. 
Rep.  590;  West  Branch  Boom  Co.  v.  Pennsyl- 
vania Joint  Lumber,  etc.,  Co.,  121  Pa.  St.  158, 
6  Am.  St.  Rep  766;  Duluth  Lumber  Co.  v. 
St.  Louis  Boom,  etc.,  Co.,  17  Fed.  Rep.  419; 
Cohn  v.  Wausau  Boom  Co.,  47  Wis.  314. 

Nature  of  Boom  Property. — In  Hall  v.  Benton, 
69  Me.  346,  it  is  held  that  boom  property  is 
taxable  as  real  estate. 

Injury  by  Boom  Not  Marine  Injury. — Where 
a  boom  is  attached  to  the  land,  an  injury 
caused  by  it  to  a  vessel  is  not  a  marine  injury, 
and  cannot  be  redressed  in  admiralty.  Brig 
"City  of  Erie"  v.  Canfield,  27  Mich.  479; 
John  Spry  Lumber  Co.  v.  Steam-Barge  C. 
H.  Green,  76  Mich.  330;  People's  Ice  Co.  v. 
Steamer  Excelsior,  43  Mich.  336. 

Possession  of  Company  Not  Adverse  to  That  of 
Owner  of  Logs.  —  The  possession  of  logs  by  a 
boom  company  for  booming  purposes  only,  is 
that  of  the  owner,  and  hence  is  no  obstacle  to 
a  change  of  possession  or  delivery  to  a  pur- 
chaser or  mortgagee.  Sheldon  v.  Warner,  26 
Mich.  403. 

What  Passes  under  Conveyance  of  Boom  Prop- 
erty.— The  sale  under  execution  of  a  boom 
embraces  piers,  logs,  and  chains,  but  not  the 
land  inclosed  by  them.  Rollins  v.  Clay,  33 
Me.  132.  See  John  Spry  Lumber  Co.  v.  Steam- 
Barge  C.  H.  Green,  76  Mich.  320. 

Consolidation. — The  consolidation  of  two 
boom  companies  is  not  a  consolidation  of 
booms.  Brown  v.  Susquehanna  Boom  Co., 
109  Pa.  St.  57,  58  Am.  Rep.  708,  10  Am.  & 
Eng.  Corp.  Cas.  383. 

"  Boomed  and  Delivered  to  Tug." — In  Gasper 
v.  Heimbach,  53  Minn.  414,  the  words  "  boomed 
and  delivered  to  tug  "  in  a  contract  are  con- 
strued as  meaning  that  the  logs  are  to  be  com- 
pletely inclosed  in  a  boom,  so  that  a  tug  can 
fasten  to  them  and  tow  them  away. 

2.  May  Condemn  Land. —  Lawler  v.  Baring 
Boom  Co.,  56  Me.  445;  Benjamin  v.  Manis- 
tee River  Imp.  Co.,  42  Mich.  628;  Cotton  v. 
Mississippi,  etc.,  Boom  Co.,  22  Minn.  372; 
North  River  Boom  Co.  v.  Smith  (Wash. 
1896),  45  Pac.  Rep.  750.  See  infra,  this 
title,  Nature  of  Boom  Companies ;  also  Grand 
Rapids  Booming  Co.  v.  Jarvis,  30  Mich. 
308;  Cohn  v.  Wausau  Boom  Co.,  47  Wis. 
314;  and  the  title  Eminent  Domain. 


3.  Right  to  Improve  Streams  and  Charge  Toll. 

—  Benjamin  v.  Manistee  River  Imp.  Co.,  42 
Mich.  628;  Wisconsin  River  Log  Driving 
Assoc.  v.  D.  F.  Comstock  Lumber  Co.,  72  Wis. 
464;  Falls  Mfg.  Co.  v.  Oconto  River  Imp.  Co., 
87  Wis.  134;  Wisconsin  River  Imp.  Co.  v.  Man- 
son,  43  Wis.  255,  28  Am.  Rep.  542 ;  Duluth 
Lumber  Co.  v.  St.  Louis  Boom,  etc.,  Co.,  17 
Fed.  Rep.  419.  See  also  South  Bay  Boom 
Co.  v.  Jewett,  10  New  Bruns.  267.  As  to  legis- 
lative power  to  authorize  improvements  in 
navigable  waters,  see  the  title  Navigable 
Waters. 

Franchise  must  Vest  In  Some  Particular  Per- 
son or  Corporation. — A  statute  granting  the 
right  to  collect  toll  to  any  person  or  corpora- 
tion who  should  make  boom  improvements 
at  a  prescribed  expense,  in  a  certain  river, 
was  held  void  for  not  vesting  the  franchise  in 
some  particular  person  or  corporation.  Sel- 
lers v.  Union  Lumbering  Co.,  39  Wis.  525. 

4.  See  Olive  v.  State,  86  Ala.  88;  and  the 
title  Navigable  Waters. 

6.  Overflow  of  Lands  along  Bank  of  Stream. — 
Grand  Rapids  Booming  Co.  v.  Jarvis,  30 
Mich.  308;  Weaver  v.  Mississippi,  etc.,  Boom 
Co.,  28  Minn.  534;  Rogers  v.  Coal  River 
Boom,  etc.,  Co.  (W.  Va.  1896),  23  S.  E.  Rep. 
919. 

Interference  with  Vested  Rights. — The  legis- 
lature cannot  grant  privileges,  the  exercise  of 
which  will  destroy  vested  rights.  Middleton 
v.  Flat  River  Booming  Co.,  27  Mich.  533; 
Bradley  v.  Tittabawassee  Boom  Co.,  82 
Mich.  9. 

6.  Use  of    Banks  without  Compensation. — 

Cohn  v.  Wausau  Boom  Co.,  47  Wis.  314.  See 
Weise  v.  Smith,  3  Oregon  445,  8  Am.  Rep. 
621.  See  also  Grand  Rapids  Booming  Co.  v. 
Jarvis,  30  Mich.  308 ;  Weaver  v.  Mississippi, 
etc.,  Boom  Co.,  28  Minn.  534;  Morgan  v. 
King,  35  N.  Y.  454,  91  Am.  Dec.  58.  See  in- 
fra, this  title,  Interference  with  Rights  of 
Riparian  Proprietors. 

7.  Grant  of  Police  Powers  over  Stream. — The 
Michigan  statute  of  1855,  for  the  forming  of 
boom  companies,  in  so  far  as  it  authorizes  the 
companies  to  assume  control  of  logs  of  non- 
consenting  parties,  without  any  necessity  aris- 
ing from  the  obstruction  of  their  own  business, 
is  unconstitutional;  first,  because  it  gives  a 
police   power   to    persons    not    elected  or 
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2.  To  Grant  Exclusive  Privileges. — In  the  absence  of  congressional  action, 
state  legislatures  have  not  only  the  power  to  grant  the  exclusive  right  to 
maintain  booms  or  drive  logs  in  any  stream,1  but  may  authorize  a  booming 
company  to  construct  a  boom  which  will  entirely  obstruct  navigation  in  any 
navigable  stream  wholly  within  the  limits  of  the  state.2 

3.  In  Respect  to  State  Boundary  Streams. — Either  of  two  states  having  con- 
current jurisdiction  over  a  navigable  stream  forming  their  common  bound- 
ary may  authorize  the  erection  and  maintenance  of  booms  within  its  terri- 
tory, but  not  so  as  to  exclusively  occupy  and  control,  as  against  the  other, 
the  entire  navigable  portions  of  the  river.3 

IV.  RIGHTS  AND  POWERS — 1.  In  General. — The  general  public  has  an  ease- 
ment of  floating  logs  down  any  stream  which  is  capable  of  floating  them  ;4 


appointed  ;  second,  because  it  deprives  persons 
of  their  property  without  due  process  of  law. 
Ames  v.  Port  Huron  Log  Driving,  etc.,  Co., 
ii  Mich.  139,  83  Am.  Dec.  731. 

1.  Exclusive  Grants.  —  Osborne  v.  Knife 
Falls  Boom  Corp.,  32  Minn.  412,  50  Am.  Rep. 
590,  14  Am.  &  Eng.  Corp.  Cas.  203;  Cohn  v. 
Wausau  Boom  Co.,  47  Wis.  314;  Duluth 
Lumber  Co.  v.  St.  Louis  Boom,  etc.,  Co.,  17 
Fed.  Rep.  419;  South  Bay  Boom  Co.  v. 
Jewett,  10  New  Bruns.  267. 

Constitutional  Provision  that  Stream  shaU  be 
"Forever  Free" — Boom  Charges. — A  statute 
giving  to  a  boom  company  the  exclusive  right 
to  maintain  a  boom  upon  a  navigable  stream, 
and  to  collect  and  control  all  logs  within  cer- 
tain limits,  and  to  charge  boomage  for  its  serv- 
ices, is  not  in  violation  of  a  constitutional  pro- 
vision that  the  stream  shall  be  free,  and  that  no 
tax,  duty,  or  impost  shall  be  charged  for  its 
use.  Benjamin  v.  Manistee  River  Imp.  Co., 
42  Mich.  628;  Manistee  River  Imp.  Co.  v. 
Sands,  53  Mich.  593;  Osborne  v.  Knife  Falls 
Boom  Corp.,  32  Minn.  412,  50  Am.  Rep.  590, 
14  Am.  &  Eng.  Corp.  Cas.  203;  Green  v. 
Knife  Falls  Boom  Corp.,  35  Minn.  155.  See 
also  Cohn  v.  Wausau  Boom  Co.,  47  Wis.  314; 
Wisconsin  River  Imp.  Co.  v.  Manson,  43 
Wis.  255,  28  Am.  Rep.  542;  Duluth  Lumber 
Co.  v.  St.  Louis  Boom,  etc.,  Co.,  17  Fed. 
Rep.  419. 

General  Statute  Prohibiting  Exclusive  Grant. 

— By  How.  Anno.  Stat.  Mich.,  3900,  3917,  it 
is  in  general  provided  that  the  right  to  run, 
drive,  boom,  and  raft  logs  shall  not  be  exclu- 
sive in  the  boom  company,  but  that  private 
persons  may  also  exercise  that  right.  See, 
to  the  same  effect,  Sandels  &  Hill's  Dig.  (Ark.), 
$  6127. 

2  Boom  Entirely  Obstructing  Navigation  may 
be  Authorized. —  llcerman  v.  Beef  Slough  Mfg., 
etc.,  Co.,  8  Biss.  (U.S.)  334;  U.  S.  v.  Beef 
Slough  Mfg.,  etc.,  Co.,  K  Biss.  (U.S.)  421; 
Pound  v.  Tun  k,  95  U.  S.  459;  Treat  v.  Lord, 
42  Me.  552,  66  Am.  Dec.  298;  Black  River 
Imp.  Co.  v.  La  Crosse  Booming,  etc.,  Co.,  54 
Wis.  659,  41  Am.  Rep.  66;  Edwards  v.  Wau- 
sau Boom  Co.,  67  Wis.  463.  See  also  J.  S. 
Keator  Lumber  Co.  T.  St.  t'roix  Boom  Corp., 
72  Wis.  62,  7  Am.  St  Rep.  H^7;  and  row  parr 
Enos  v.  Hamilton,  24  Wis.  658. 

Legislature  to  Balance  Benefits  against  II 1  n 
dranco  to  Navigation — It  i*  the  peculiar  prov- 
ince of  the  legislature  to  determine  whether  or 


not  the  benefit  to  the  logging  interest  and  to 
general  commerce,  accruing  from  the  use  of 
booms,  would  more  than  counterbalance  the 
hindrance  to  navigation  which  their  use  might 
necessitate.  Heerman  v.  Beef  Slough  Mfg., 
etc.,  Co.,  8  Biss.  (U.  S.)  335.  See  also  U.  S. 
v.  Beef  Slough  Mfg.,  etc.,  Co.,  8  Biss.  (U.  S.) 
421 ;  Lawler  v.  Baring  Boom  Co.,  56  Me.  445  ; 
U.  S.  v.  Bellingham  Bay  Boom  Co.,  72  Fed. 
Rep.  585;  Atty.-Gen.  v.  Evart  Booming  Co., 

34  Mich.  462.  The  right  to  maintain  a  boom, 
although  partially  affecting  the  navigability 
of  a  river  lying  wholly  within  the  state,  is  not 
affected  by  a  subsequent  act  of  Congress  pro- 
viding for  the  removal  of  unlawful  obstruc- 
tions to  navigable  waters.  U.  S.  v.  Belling- 
ham Bay  Boom  Co.,  72  Fed.  Rep.  585. 

3.  J.  S.  Keator  Lumber  Co.  z\  St.  Croix 
Boom  Corp.,  72  Wis.  88,  7  Am.  St.  Rep.  837. 

4.  Easement  of  Private  Persons  —  United 
States. — Heerman  v.  Beef  Slough  Mfg.,  etc., 
Co.,  8  Biss.  (U.  S.)  334. 

Alabama. — Walker  v.  Allen,  72  Ala.  456; 
Lewis  v.  Coffee  County,  77  Ala.  190,  54  Am. 
Rep.  55. 

Maine. — Davis  v.  Winslow,  51  Me.  264,  81 
Am.  Dec.  584;  Gcrrish  v.  Brown,  51  Me.  256, 
81  Am.  Dec.  569;  Brown  'v.  Chadbourne,  31 
Me.  9,  50  Am.  Dec.  641  ;  Wadsworth  v.  Smith, 
11  Me.  278,  26  Am.  Dec.  525. 

Michigan. —  Butterficld  v.  Gilchrist,  53 
Mich.  22;  Thunder  Bay  River  Booming  Co. 
v.  Speechly,  31  Mich.  336,  18  Am.  Rep.  184; 
Moore  v.  Sanborne,  2  Mich.  519,  59  Am. 
Dec.  209. 

Nciv  York. —  Shaw  v.  Crawford,  10  Johns. 
(N.  Y.)  236;  Canal  Fund  Com'rs  v.  Kemp- 
shall,  26  Wend.  (N.  Y.)  404  ;  Morgan  v.  King, 

35  N.  Y.  459,  91  Am.  Dec.  58. 

Oregon. — Shaw  v.  Oswego  Iron  Co.,  10 
Oregon  371,  45  Am.  Rep.  146;  Weise  v.  Smith, 
3  Oregon  445,  8  Am.  Rep.  621  ;  Felger  v. 
Robinson,  3  Oregon  455. 

Tennessee. — Stuart  T.  Clark,  2  Swan  (Tenn.) 
9,  58  Am.  Dec.  49. 

Wisconsin. — Sellers  r.  Union  Lumbering 
Co.,  39  Wis.  525;  Whisler  :■.  Wilkinson,  22 
Wis.  572;  Olson  7'.  Merrill,  .)2  Wis.  203. 

For  a  Further  Treatment  of  the  ri^ht  of  Boat- 
age  as  a  public  right,  see  the  title  Navh;aiii.k 
W  a  1  ■  i<  s . 

Deponus  upon  Capacity  of  Stroam  —  In  Coll 
ins  7'.  Howard,  65  N.  II.  too,  Smith,  J.,  states 
that  the  easement  of  floating   logs   is  not 
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and  the  right  to  store  or  boom  logs  along  the  river  banks  and  in  the  natural 
harbors  at  their  mouths  is  a  right  of  the  same  character.1  The  right  of  a 
boom  company,  however,  to  construct  and  maintain  booms,  is  generally 
defined  and  restricted  by  the  provisions  of  its  charter,  or  of  the  general  act 
under  which  it  is  organized;  and  the  nature  of  the  boom  which  the  company 
is  authorized  to  build  depends  upon  such  charter  or  statutory  provisions.2 

2.  Interference  with  Navigation. — Boom  companies,  subject  to  charter 
restrictions,3  have  as  much  right  as  vessels  to  the  reasonable  use  of  navigable 
streams  for  the  purpose  of  running,  driving,  booming,  and  rafting  logs,4  so 


founded  upon  usage,  custom,  or  prescription, 
nor  derived  from  previous  enjoyment,  but 
depends  upon  the  capacity  of  the  stream  for 
trade  or  business.  Healy  v.  Joliet,  etc.,  R. 
Co.,  2  111.  App.  435.  See  Goodin  v.  Ken- 
tucky Lumber  Co.,  90  Ky.  625 ;  James  v.  Car- 
ter, 96  Ky.  378. 

PubUc  Use  for  Twenty-six  Years. — In  Shaw  v. 
Crawford,  10  Johns.  (N.  Y.)  236,  it  is  held 
that  where  the  public  have  used  a  stream  for 
twenty-six  years  for  the  purpose  of  floating 
rafts  of  logs,  it  becomes  subject  to  a  public 
easement  for  that  purpose,  although  not  navi- 
gable in  the  common-law  sense  of  the  word. 
See  also  People  v.  Piatt,  17  Johns.  (N.  Y.) 
212,  8  Am.  Dec.  382;  Sheldon  v.  Rockwell,  9 
Wis.  166,  76  Am.  Dec.  265. 

Where  a  Stream  Is  Capable  of  Being  Used  by  a 
Very  Limited  Number  of  Persons  only,  for  the 
purpose  of  floating  logs,  it  is  not  subject  to  a 
public  easement  for  that  purpose.  This  was 
held  in  the  case  of  a  stream  which  in  thirty 
years  had  not  been  used  for  floating  logs  by 
more  than  twelve  persons,  and  not  by  more 
than  six  in  any  one  year.  The  user  did  not 
exceed  six  days  in  any  one  year.  The  stream 
was  only  five  miles  long,  and  flowed  for  two 
miles  through  private  land.  Meyer  v.  Phil- 
lips, 97  N.  Y.  485,  49  Am.  Rep.  538.  See 
Haines  v.  Hall,  17  Oregon  165. 

Not  Incorporeal  Hereditament  or  Real  Estate. 
— In  Barnard  v.  Hinkley,  10  Mich.  458,  it  is 
held  that  such  easement  is  not  an  incorporeal 
hereditament  or  real  estate,  such  as  the  right 
of  way  over  the  lands  of  another. 

1.  Right  to  Erect  Booms. — Canfield  v.  Brig 
City  of  Erie,  1  Mich.  N.  P.  105;  Brig 
City  of  Erie  v.  Canfield,  27  Mich.  479; 
Stevens  Point  Boom  Co.  v.  Reilly,  44  Wis. 

295-  •  . 

Rights  of  Others  must  be  Regarded. — The 

storage  along  the  banks  must  be  made  in  a 
reasonable  manner  and  with  due  regard  to  the 
right  of  others  to  the  use  of  the  stream. 
McPheters  v.  Moose  River  Log  Driving  Co., 
78  Me.  329. 

Similar  to  Right  to  Construct  Wharves  and 
Piers. — The  right  to  erect  booms  in  a  river 
capable  of  floating  logs  rests  upon  the  same 
principle  as  that  by  which  the  construction  of 
wharves  and  piers  upon  waters  generally  nav- 
igable is  allowed.  Stevens  Point  Boom  Co. 
v.  Reilly,  44  Wis.  305.  See  also  Brig  City 
of  Erie  v.  Canfield,  27  Mich.  479;  and  com- 
pare Atlee  v.  Union  Packet  Co.,  21  Wall.  (U. 
S.)  389;  Northwestern  Union  Packet  Co.  v, 
Atlee,  2  Dill.  (U.  S.)  479. 

2.  Right  of  Boom  Companies  Limited. — Enos 
v.  Hamilton,  24  Wis.  658.    See  also  Plummer 


v.  Penobscot  Lumbering  Assoc.,  67  Me.  363; 
Lawler  v.  Baring  Boom  Co.,  56  Me.  443  ;  Grand 
Rapids  Booming  Co.  v.  Jarvis,  30  Mich.  308; 
West  Branch  Boom  Co.  v.  Pennsylvania 
Joint  Lumber,  etc.,  Co.,  121  Pa.  St  143,  6 
Am.  St.  Rep.  766;  Bald  Eagle  Boom  Co.  v. 
Sanderson,  81*  Pa.  St.  402 ;  Hackstock  v. 
Keshena  Imp.  Co.,  66  Wis.  439;  Leigh  -v.  Holt, 
5  Biss.  (U.  S.)  338;  Pierreville  Steam  Mills 
Co.  v.  Martineau,  20  Low.  Can.  Jur.  225. 

Liability  for  Delay  of  Rafts. — A  boom  com- 
pany is  liable  in  damages  for  the  delay  or  de- 
tention of  rafts  caused  by  its  exceeding  its 
charter  powers  in  the  construction  of  its  boom. 
Plummer  v.  Penobscot  Lumbering  Assoc.,  67 
Me.  363.  See  also  McPheters  v.  Moose  River 
Log  Driving  Co.,  78  Me.  329;  Carl  v.  West 
Aberdeen  Land,  etc.,  Co.,  13  Wash.  616; 
Rogers  v.  Coal  River  Boom,  etc.,  Co.  (W. 
Va.  1896),  23  S.  E.  Rep.  919. 

Erecting  Stone  Pier  in  Navigable  River. — A 
riparian  proprietor  on  the  Mississippi  river, 
although  he  is  the  owner  of  a  sawmill  thereon, 
has  no  right,  without  legislative  authority,  to 
erect  a  solid  pier  of  masonry  within  the  navi- 
gable channel  of  the  river,  in  order  to  fasten 
thereto  a  boom  for  the  protection  of  logs. 
Northwestern  Union  Packet  Co.  v.  Atlee,  2 
Dill.  (U.  S.)  479;  Atlee  v.  Union  Packet  Co., 
21  Wall.  (U.  S.)  389.  See  also  Leigh  v.  Holt,  5 
Biss.  (U.  S.)  338. 

3.  Enos  v.  Hamilton,  24  Wis.  658.  See  also 
Lawler  v.  Baring  Boom  Co.,  56  Me.  443;  Bald 
Eagle  Boom  Co.  v.  Sanderson,  81*  Pa.  St. 
402. 

4.  Streams  may  be  Used  for  Floating  Logs,  Just 
as  They  may  be  Used  for  Vessels. —  Brig  City 
of  Erie  v.  Canfield,  27  Mich.  479;  Grand 
Rapids  Booming  Co.  v.  Jarvis,  30  Mich.  308; 
Hayward  v.  Knapp,  23  Minn.  433;  People  v. 
Horton,  64  N.  Y.  610;  U.  S.  v.  Marthinson, 
58  Fed.  Rep.  765;  U.  S.  v.  Burns,  54  Fed. 
Rep.  351. 

"In  most  respects  streams  used  for  high- 
way purposes  are  governed  by  the  same  rules 
of  law  as  are  highways  upon  land."  Collins, 
J.,  in  Page  v.  Mille  Lacs  Lumber  Co.,  53 
Minn.  492.  See  Thurman  v.  Morrison,  14  B. 
Mon.  (Ky.)  296;  Atty.-Gen.  v.  Evart  Boom- 
ing Co.,  34  Mich.  462. 

Injury  to  Improvements  to  Navigation  in  Proc- 
ess of  Construction. — A  boom  company,  even 
though  acting  under  charter  powers,  cannot 
so  operate  its  business  as  to  endanger  the  suc- 
cessful prosecution  of  public  works  designed 
to  improve  navigation,  although  the  construc- 
tion of  such  improvements  temporarily  sus- 
pends navigation.  U.  S.  v.  Rum  River,  etc., 
Boom  Co.,  1  McCrary  (U.  S.)  397. 
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long  as  they  do  not  needlessly  obstruct  the  stream  for  the  time  being,1  or 
injure  its  navigable  capacity;2  but  such  right,  in  the  absence  of  special  legis- 
lative enactment,  is  not  paramount  to,  but  is  concurrent  with,  the  use  of  the 
stream  for  the  same  or  other  purposes.3 

3.  Interference  with  Rights  of  Riparian  Proprietors — By  Flooding  Lands. — Per- 
sons exercising  the  public  right  of  navigating  a  stream  by  running  logs  down 
it,  or  collecting,  dividing,  and  storing  them,  are  bound  to  do  it  with  due 
regard  to  the  concurrent  rights  of  riparian  owners  to  the  use  of  their  lands; 
and  they  can  with  no  more  propriety  be  allowed,  for  the  sake  of  rendering 


1.  May  Not  Needlessly  Obstruct  Stream. — Har- 
old v.  Jones,  86  Ala.  274;  Gifford  v.  McArthur, 
55  Mich.  535 ;  Hayward  v.  Knapp,  23  Minn. 
433;  People  v.  Horton,  64  N.  Y.  610;  Weise 
v.  Smith,  3  Oregon  445,  8  Am.  Rep.  621 ; 
West  Branch  Boom  Co.  v.  Pennsylvania 
Joint  Lumber,  etc.,  Co.,  121  Pa.  St.  143,  6  Am. 
St.  Rep.  766;  U.  S.  v.  Marthinson,  58  Fed. 
Rep.  765 ;  U.  S.  v.  Burns,  54  Fed.  Rep.  351 ; 
The  Athabasca,  45  Fed.  Rep.  651. 

A  boom  company,  having  authority  to  de- 
tain and  assort  running  logs,  does  not  make 
itself  amenable  to  a  statute  prohibiting,  under 
a  penalty,  interference  with  navigation,  when 
it  locates  its  works  at  a  point  where  the  river 
is  not  navigable  except  for  floating  or  driving 
loose  logs.  Edwards  v.  Wausau  Boom  Co.,  67 
Wis.  463.  See  also  Osborne  v.  Knife  Falls 
Boom  Corp. ,  32  Minn.  412,  50  Am.  Rep.  590. 

Among  the  Elements  of  Damages  for  Obstruct- 
ing Streams,  thereby  depriving  others  of  the 
use  thereof,  are  the  wages  and  board  of  men 
while  waiting  a  reasonable  time,  the  expense 
of  moving  one  crew  out  the  following  spring 
and  another  in,  and  interest  accruing  during 
the  period  of  delay  on  the  price  to  be  re- 
ceived for  making  the  drive;  but  not  loss  of 
supplies  left  in  the  woods  and  destroyed  by 
wild  animals.  McPheters  v.  Moose  River 
Log  Driving  Co.,  78  Me.  329. 

2.  Injury  to  Navigable  Capacity  of  Stream. — 
U.  S.  v.  Marthinson,  58  Fed.  Rep.  765; 
Cohn  v.  Wausau  Boom  Co.,  47  Wis.  314;  J. 
S.  Keator  Lumber  Co.  v.  St.  Croix  Boom 
Corp.,  72  Wis.  62,  7  Am.  St.  Rep.  837. 

3  Use  of  Stream  for  Booming  Not  Paramount 
to  Other  Uses. — Tburman  v.  Morrison,  14  B. 
Mon.  (Ky.)  296;  Woodin  v.  Wentworth,  57 
Mich.  278;  Pager1.  Mille  Lacs  Lumber  Co., 
53  Minn.  492;  Buchanan  v.  Grand  River,  etc., 
Log  Running  Co.,  48  Mich.  364;  White 
River  Log,  etc.,  Co.  v.  Nelson,  45  Mich.  57H; 
Middleton  v.  Flat  River  Booming  Co.,  27 
Mich.  533;  Cohn  v.  Wausau  Boom  Co.,  47 
Wis.  314;  Stevens  Point  Boom  Co.  v.  Reilly, 
44  Wis.  295;  The  Athabasca,  45  Fed.  Rep. 
651  ;  Leigh  v.  Holt,  5  Biss.  (U.  S.)  338.  See 
also  the  title  Navk;ami.k  Watkrs. 

Blockading  Stream  with  Logs. — An  owner  of 
logs  engaged  in  driving  them  may  blockade 
the  stream  with  them,  but  not  by  Storing  his 
log!  in  it.  McPheters  t.  Moose  River  Log 
Driving  Co.,  78  Me.  329;  Veazie  v.  Dwincl, 
50  Me.  493;  Harold  v.  Jones,  H6  Ala.  274; 
White    River  Log,  etc..    Co     r\   Nelson.  |q 

Mich.  578;  Thunder  Buy  River  Booming  Co. 
V,  Speechly,  31  Mich.  336,  18  Am.  Rep.  184. 

Log  Driving  Interfered  with  by  Boom  Relative 
Rights — The  rigbt  to  drive  logs  down  »  navi 


gable  river  is  paramount  to  the  right  to  ob- 
struct the  river  by  a  boom  not  authorized  by 
statute.  Sullivan  v.  Jernigan,  21  Fla.  264; 
Watts  v.  Tittabawassee  Boom  Co.,  52  Mich. 
203.  See  also  McPheters  v.  Moose  River 
Log  Driving  Co.,  78  Me.  329;  Leigh  v.  Holt, 
5  Biss.  (U.  S.)  338.  But  where  the  driver  of 
the  logs  and  the  boom  company  unite  in  caus- 
ing the  obstruction,  neither  is  liable  to  the 
other  for  ensuing  damages,  for  the  reason  that 
they  can  be  joined  as  codefendants  in  an  ac- 
tion for  causing  such  obstruction.  McGinnis 
v.  Carrier,  39  Mich.  III. 

Where  Boom  Is  Obstruction,  No  Defense  that 
Plans  were  Approved  by  Authorities. — In  Pierre- 
ville  Steam  Mills  Co.  v..  Martineau,  20  Low. 
Can.  Jur.  225,  the  court  held  that  the  owner  of  a 
boom  erected  under  a  statute  authorizing  its 
construction  in  a  manner  not  to  obstruct  the 
navigation  of  the  river  and  requiring  the  plans 
and  proposed  site  of  the  boom  to  be  approved 
by  the  governor  in  council,  is  liable,  notwith- 
standing such  approval,  if  the  boom  really 
forms  an  obstruction  to  the  navigation  of  the 
river. 

A  Temporary  Abandonment  of  a  Jam  of  Logs  is 

not  necessarily  a  ground  for  action.  Miller  v. 
Chatterton,  46  Minn.  338.  See  also  McDon- 
ald v.  Boeing,  80  Mich.  415. 

Where  One  Boom  Interferes  with  Use  of  An- 
other.— A  properly  constructed  boom  is  not 
necessarily  a  public  nuisance  because  it  inter- 
feres with  the  operations  of  another  boom  on 
the  same  stream.  Atty.-Gen.  v.  Evart  Boom- 
ing Co.,  34  Mich.  462.  See  also  Leigh  z\ 
Holt,  5  Biss.  (U.  S.)  338. 

Interference  with  Navigation  or  Dock — A  Boom 
in  a  Navigable  Lake  is  a  nuisance,  if,  instead  of 
facilitating,  it  interferes  with  the  navigation 
of  the  lake,  or  with  the  use  of  a  dock  built  by 
a  riparian  owner  in  aid  of  navigation.  Union 
Mill  Co.  v.  Shores,  66  Wis.  476. 

Booms  Constructed  by  Riparian  Proprietors. — 
In  the  absence  of  statutory  prohibition  to  the 
contrary,  riparian  owners  on  navigable  rivers 
may  construct  proper  booms  to  aid  in  float- 
ing logs,  provided  the  same  do  not  obstruct 
the  navigation  of  the  river  by  any  method 
which  may  be  used,  or  infringe  upon  the 
rights  of  other  riparian  owners;  the  extent  to 
which  the  booms  may  intrude  into  the  navi- 
gable waters  depending  on  the  conditions 
under  which  the  right  is  exercised,  the  ex- 
tent and  uses  of  the  navigable  water,  and  tbc 
nature  of  the  structure  itself.  Stevens  Point 
Boom  Co.  V.  Reillv,  .(4  Wis.  295,  46  Wis.  237. 
See  also  Leigh  r.  Holt,  e,  Biss.  (U.  S.)  33S ; 
Dutton  7*.  Strong,  1  Black  (U.  S.)  23;  Vutcs 
7*.  Milwaukee.  10  Wall.  (U.  S.)  497. 
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the  business  of  thus  navigating  the  stream  more  safe,  convenient,  and  profitable 
to  themselves,  to  raise  the  water  so  as  to  flow  the  lands  of  such  owners,  than 
the  latter  can  be  allowed,  for  their  convenience  and  profit,  to  erect  or  main- 
tain, in  connection  with  their  lands,  dams  or  other  obstructions  to  the  naviga- 
tion which  the  river  in  its  natural  condition  may  afford.1 

By  Constructing  Improper  Works. — And  boom  companies  are  liable  in  tort  for 
injuries  to  riparian  owners  caused  by  the  unauthorized  and  improper  construc- 
tion of  their  works.2 


1.  White  River  Log,  etc.,  Co.  v.  Nelson,  45 
Mich.  578;  Grand  Rapids  Booming  Co.  v. 
Jarvis,  30  Mich.  308;  Haines  v.  Welch,  14 
Oregon  319;  Hackstack  v.  Keshena  Imp.  Co., 
66  Wis.  439. 

Injury  to  Value  of  Property  for  Booming  Pur- 
poses.— Where  a  shore  owner  has  rented  his 
land  every  year  to  a  boom  company,  and  a 
city  erects  a  dam  which  injures  the  value  of 
his  land  for  booming  purposes,  he  may  recover 
damages  for  such  injury.  Barrett  v.  Bangor, 
70  Me.  335. 

Flooding  from  Jams. — A  boom  company  is 
not  responsible  for  damage  by  flooding  caused 
by  a  jam  of  logs  when  it  took  all  reasonable 
precautions  to  prevent  the  jam.  White  River 
Log,  etc.,  Co.  v.  Nelson,  45  Mich.  578;  Har- 
old v.  Jones,  86  Ala.  274;  Field  v.  Apple 
River  Log  Driving  Co.,  67  Wis.  569.  See 
Bald  Eagle  Boom  Co.  v.  Sanderson,  81*  Pa.  St. 
402;  Haines  v.  Welch,  14  Oregon  319.  Neither 
is  it  bound  to  go  outside  of  the  scope  of  its 
charter  in  its  attempt  to  remove  such  jam. 
J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom 
Corp.,  72  Wis.  62,  7  Am.  St.  Rep.  837. 

Properly  Constructed  Boom — Material  Injury 
to  Adjacent  Lands. — Even  though  the  boom  be 
constructed  and  maintained  with  proper  care 
and  skill,  if  it  materially  impairs  and  destroys 
the  usefulness  of  adjacent  land  by  superinduced 
additions  of  water,  earth,  logs,  and  other  mate- 
rial, the  owner  of  the  land  is  entitled  to  com- 
pensation. Weaver  v.  Mississippi,  etc.,  Boom 
Co.,  28  Minn.  534;  Haines  v.  Welch,  14  Ore- 
gon 319.  See  also  Pumpelly  v.  Green  Bay 
Co.,  13  Wall.  (U.  S.)  181. 

In  Grand  Rapids  Booming  Co.  v.  Jarvis,  30 
Mich.  308,  it  was  held  that  the  right  to  use  a 
stream  for  the  purpose  of  floating  logs  did  not 
include  the  right  to  cause  an  overflow  of  the 
land  of  a  riparian  owner  by  such  use  of  the 
stream.  In  that  case  it  appeared  that  a 
booming  company,  every  year,  by  means  of 
its  boom,  detained  a  large  number  of  logs  in 
the  stream,  which  formed  a  jam,  and  caused 
the  overflow  of  the  land  of  a  riparian  owner. 
It  also  appeared  that  the  detention  of  the  logs 
was  necessary  for  the  purpose  of  sorting  them. 
It  was,  nevertheless,  held  that  the  company 
was  liable  in  damages  to  the  riparian  owner, 
and  that  it  had  no  right  to  injure  the  land  of 
a  riparian  owner,  even  though  such  injury  was 
an  inevitable  result  of  the  operation  of  its 
boom.  See  also  Anderson  v.  Thunder  Bay 
River  Boom  Co.,  61  Mich.  489;  Haines  v. 
Welch,  14  Oregon  319;  Leigh  v.  Holt,  5  Biss. 
(U.  S.)  338.  Compare  Field  v.  Apple  River 
Log  Driving  Co.,  67  Wis.  569. 

Liability  for  Stranding. — One  floating  logs 
down  a  navigable  stream  is  not  responsible  to 
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a  riparian  proprietor  for  damage  caused  by 
the  stranding  of  his  logs  if  he  uses  all  reason- 
able efforts  to  keep  them  in  the  stream.  Carter 
v.  Thurston,  58  N.  H.  104,  42  Am.  Rep.  584; 
Field  v.  Apple  River  Log  Driving  Co.,  67 
Wis.  569.  Compare  Haines  v.  Welch,  14  Ore- 
gon 319. 

Right  to  Use  of  Bants  of  Stream. — One  own- 
ing a  boom  may  fasten  it  to  the  land  of  a 
riparian  owner  for  a  reasonable  time  if  it  is 
necessary  to  do  so  in  order  to  successfully 
operate  the  boom  or  dispose  of  the  logs. 
Weise  v.  Smith,  3  Oregon  445,  8  Am.  Rep. 
621;  Hayward  v.  Knapp,  23  Minn.  430;  Dal- 
rymple  v.  Mead,  1  Grant's  Cas.  (Pa.)  197, 
Gould  on  Waters  178.  And  unless  causing  un- 
necessary injury  to  the  land  he  may  enter 
thereon  to  reclaim  logs  stranded  not  through 
his  negligence.  Carter  v.  Thurston,  58  N.  H. 
104,  42  Am.  Rep.  584;  Brown  v.  Chadbourne, 
31  Me.  24,  50  Am.  Dec.  641 ;  Hooper  v.  Hob- 
son,  57  Me.  276,  99  Am.  Dec.  769.  But  he  is 
liable  for  damages  resulting  from  travel  upon 
the  banks  while  propelling  the  logs.  Hooper 
v.  Hobson,  57  Me.  273,  99  Am.  Dec.  769; 
Brown  v.  Chadbourne,  31  Me.  9,  50  Am.  Dec. 
641;  Olson  v.  Merrill,  42  Wis.  213.  See 
Treat  v.  Lord,  42  Me.  561,  66  Am.  Dec. 
298. 

A  boom  company  can  enter  upon  the  lands 
of  others  to  remove  its  loss  drifted  thereon 
during  high  water,  when  in  its  deed  to  said 
lands  it  reserved  a  passageway  over  the 
same  and  along  the  banks  of  the  streams, 
and  this  even  though  the  boom  company  has 
been  accustomed  to  pay  damages  incurred  by 
such  entries.  This  right  is  not  affected  by  a 
subsequently  enacted  statute  which  requires 
payment  of  such  damages.  Bradley  v.  Titta- 
bawassee  Boom  Co.,  82  Mich.  9. 

The  Reasonableness  of  the  Place,  Time,  and 
Manner  of  the  Mooring  is  a  question  of  fact  for 
the  jury  under  proper  instructions  from  the 
court.  Hayward  v.  Knapp,  23  Minn.  433. 
See  also  Harold  v.  Jones,  86  Ala.  274,  3  L.  R. 
A.  407,  note,  citing-  Original  Hartlepool  Col- 
lieries Co.  v.  Gibb,  s  Ch.  Div.  722. 

Prescriptive  Right. — A  riparian  owner  can- 
not acquire  a  prescriptive  right  which  will 
defeat  the  right  of  the  public  to  float  logs  in  a 
stream.  Collins  v.  Howard,  65  N.  H.  190. 
See  also  Munson  v.  Hungerford,  6  Barb.  (N. 
Y.)  265. 

2.  Works  Improperly  Constructed.  —  Hack- 
stack  v.  Keshena  Imp.  Co.,  66  Wis.  439; 
Heerman  v.  Beef  Slough  Mfg.  Co.,  8  Biss.  (U. 
S.)  334;  Plummer  v.  Penobscot  Lumbering 
Assoc.,  67  Me.  363.  See  Thurman  v.  Morri- 
son, 14  B.  Mon.  (Ky.)  296. 

Where  the   charter  of  a  boom  company 
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Flooding  Caused  by  Authorized  and  Properly  Constructed  Boom. — On  the  other  hand, 
when  the  boom  is  constructed  properly  and  in  accordance  with  statutory  or 
charter  requirements,  the  company  is  not  liable  when  by  reason  of  an  ex- 
traordinary freshet  the  boom  causes  lands  to  be  overflowed.1 

4.  Improving,  Diverting,  or  Retarding  Streams  for  Purposes  of  Floatage. — Any 
person  interested  in  the  use  of  a  stream  for  the  purpose  of  floating  logs,  may 
put  into  the  stream  any  contrivances  necessary  or  convenient  for  utilizing  the 
stream  for  that  purpose;2  and  under  some  circumstances  may  divert  or  retard 
the  stream  for  such  purposes.3 

Cannot  Interfere  with  Other  Uses  without  Legislative  Sanction. — But  no  person,  without 
express  legislative  sanction,  may  put  into  the  stream  any  boom  or  other  con- 
trivance which  will  unduly  interfere  with  the  use  of  the  river  for  supplying 
water  power  to  mills,4  or  with  its  use  for  navigation  or  other  purposes,5  or 


provided  that  if  any  person  should  suffer  dam- 
ages by  the  exercise  of  powers  granted  to  the 
company,  his  damages  should  be  assessed  in  a 
certain  way,  it  was  held  that  the  statute  cov- 
ered the  case  of  damages  caused  by  an  over- 
flow resulting  from  the  obstruction  of  the 
river  by  logs  accumulated  by  the  defendant's 
booms.  Bald  Eagle  Boom  Co.  v.  Sanderson, 
81*  Pa.  St.  402. 

Burden  of  Proof. — The  burden  of  proof  is  on 
the  plaintiff  to  show  the  unreasonableness  of 
the  obstruction.  Brown  v.  Kentfield,  50 
Cal.  129. 

1.  Sudden  Freshet  —  Where  Boom  Properly 
Constructed. —  Lawler  v.  Baring  Boom  Co.,  56 
Me.  443;  Borchardt  v.  Wausau  Boom  Co.,  54 
Wis.  107,41  Am.  Rep.  12;  White  River  Log, 
etc.,  Co.  v.  Nelson,  45  Mich.  578. 

It  la  for  the  Jury  to  say  whether  or  not  the 
damage  was  caused  by  an  extraordinary 
freshet.  Borchardt  v.  Wausau  Boom  Co.,  54 
Wis.  107,  41  Am.  Rep.  12. 

2.  Thus  booms  maybe  constructed  to  arrest 
or  store  logs.  Brig  City  of  Erie  v.  Canfield, 
27  Mich.  479;  Stevens  Point  Boom  Co.  v. 
Reilly,  44  Wis.  291;,  46  Wis.  237. 

3  Diverting  Stream.  —  A  boom  company 
owning  both  shores  of  a  navigable  tortuous 
stream,  and  having  authority  from  the  state 
legislature  to  straighten  the  channel  without 
materially  obstructing  navigation,  may  im- 
prove a  slough  so  as  to  make  it  the  main  chan- 
nel and  treat  the  disused  bend  as  a  slough. 
Stevens  Point  Boom  Co.  v.  Reilly,  44  Wis. 
295>  4°  Wis.  237.  See  also  Wcatherby  v. 
Meiklejohn,  56  Wis.  74. 

Retarding  Streams. — In  Buchanan  v.  Grand 
River,  etc.,  Log  Running  Co.,  48  Mich.  364, 
the  court  state  that  persons  interested  in  the 
flooding  of  lugs  may,  under  some  circum- 
stances, (I;iim  the  stream  for  the  purpose  of 
floating;  that  this  right  is  included  in  the 
general  right  to  use  the  stream.  See  also 
Beard  v.  Clarke,  35  Minn.  324;  Merriman  v. 
Bowen,  33  Minn.  .)=;>;  Kroli  v.  Nester,  53 
Mich.  70.  But  this  right  is  not  paramount  to 
the  right  of  a  riparian  owner  to  use  the  water 
of  the  stream  for  water  power,  and  must  not 
be  exercised  so  as  unduly  to  interfere  with  it. 
Both  rights  are  concurrent,  and  each  modifies 
the  i.t  her  to  some  extent.  I  in.  haiiau  v.  Grand 
River,  etc.,  Log  Running  ('<>.,  4K  Mich.  364. 
See  also  Thunder  Hay  River  Booming  Co.  v. 


Speechly,  31  Mich.  336,  18  Am.  Rep.  184; 
Middleton  v.  Flat  River  Booming  Co.,  27 
Mich.  533  ;  Koopman  v.  Blodgett,  70  Mich.  610. 

On  the  other  hand  the  rights  of  the  riparian 
owner  to  dam  the  stream  are  not  paramount 
to  the  right  to  use  the  stream  for  floating  logs. 
The  owner  has  no  right  to  build  a  dam  which 
will  unduly  interfere  with  the  floating  of  logs. 
Beliveau  v.  Levasseur,  1  Revue  Legale  (Que- 
bec) 720.  Nor  without  proper  authority  to 
erect  a  pier  as  part  of  a  boom  for  sawlogs, 
which  will  interfere  with  the  public  use  of 
the  stream.  Atlee  v.  Union  Packet  Co.,  21 
Wall.  (U.  S.)  389;  Northwestern  Union 
Packet  Co.  v.  Atlee,  2  Dill.  (U.S.)  479.  See 
also  Leigh  v.  Holt,  5  Biss.  (U.  S.)  338. 

4.  Koopman  v.  Blodgett,  70  Mich.  610; 
Atty.-Gen.  v.  Evart  Booming  Co.,  34  Mich. 
462;  Thunder  Bay  River  Booming  Co.  v. 
Speechly,  31  Mich.  336,  18  Am.  Rep.  184. 

Mill  Owners.  —  On  a  stream  valuable  for 
floatage,  but  not  generally  navigable,  the  right 
of  floatage  is  not  paramount  to  the  use  of  the 
water  for  milling  purposes,  so  as  to  sacrifice 
the  latter  to  the  former  interest.  Each  right 
should  be  enjoyed  with  due  regard  to  the 
other.  Middleton  v.  Flat  River  Booming  Co., 
27  Mich.  533;  Buchanan  r'.  Grand  River,  etc., 
Log  Running  Co.,  48  Mich.  364.  Neither  is 
the  mill  owner  under  legal  obligation  to  pro- 
vide a  public  way  for  the  passage  of  logs  over 
his  dam,  better  than  that  effected  by  the  stream 
in  its  natural  condition.  Pearson  r.  Rolfe,  76 
Me.  380;  infra,  this  title,  Improving,  Di- 
verting, or  Retarding  Streams  for  Purposes 
of  Floatage.  Compare  Volk  v.  Eld  red,  23 
Wis.  410. 

6.  Brig  City  of  Erie  v.  Canfield,  27  Mich. 
479;  Buchanan  v.  Grand  River,  etc.,  Log  Run- 
ning Co.,  48  Midi.  364;  Koopman  v.  Blodg- 
ett, 70  Mich.  610;  Stevens  Point  Boom  Co.  t>. 
Reilly,  46  Wis.  237,  44  Wis.  2<k  ;  Atlee  v. 
Union  Packet  Co.,  21  Wall.  (U.  S.)  389; 
Northwestern  Union  Packet  Co.  V.  Atlee,  2 
Dill.  (U.  S.)  47<>. 

Raftsmen  Have  No  Right  to  Moor  Thoir  Rafts 
in  navigable  streams  in  such  manner  as  to  in- 
terfere with  navigation.  Harrington  v.  Ed- 
wards, 17  Wis.  $H(i,  84  Am.  Dec.  768;  infra, 
this  title,  I  titer  fcrenee  with  Rights  of  Ri- 
parian Proprietor* . 

Injury  to  Ran  by  Dam  — Where  A  sued  B  for 
an  injury  to  his  raft,  caused  by  the  improper 
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with  the  property  right  of  riparian  owners.1  Hence  a  booming  company- 
has  no  right  to  erect  dams  in  a  river  in  order  to  store  up  water  for  the  pur- 
pose of  floating  logs  at  a  period  when  the  river  in  its  natural  state  would  not 
be  capable  of  floating  them ;  and  it  is  liable  to  a  riparian  mill  owner  whose 
water  supply  is  cut  off  by  reason  of  the  dam.2 

Inclosing  Part  of  Stream — The  Question  of  Lawfulness  in  the  action  of  a  booming 
company  in  inclosing  part  of  a  stream  for  its  own  purposes,  whether  by  per- 
manent structures  or  otherwise,  depends  upon  whether  the  general  public, 
desirous  of  availing  themselves  of  the  navigable  rights,  are  or  are  not  more 
inconvenienced  than  accommodated  thereby.3 

5.  Compensation  and  Lien — a.  Generally. — It  is  commonly  provided  in 
the  charters  of  booming  companies  or  the  general  act  of  incorporation,  that 
they  may  charge  reasonable  tolls  or  fees  for  the  use  of  their  booms  and  for 
their  services  in  rolling,  driving,  and  rafting  logs,  etc.4 


state  of  the  latter's  dam,  the  court  held  that 
the  circumstance  that  the  river  would  not 
have  been  navigable  for  a  raft  of  logs  of  the 
size  of  those  composing  A's  raft  except  for  the 
existence  of  the  dam  was  no  defense  to  the  ac- 
tion. Volk  v.  Eldred,  23  Wis.  410.  Compare 
Pearson  v.  Rolfe,  76  Me.  380. 

1.  White  River  Log,  etc.,  Co.  v.  Nelson,  45 
Mich.  578;  Grand  Rapids  Booming  Co.  v. 
Jarvis,  30  Mich.  308;  Haines  v.  Hall,  17  Ore- 
gon 165. 

2.  Erecting  Dams  to  Store  Water  Where  Nat- 
ural Flow  Insufficient. — Thunder  Bay  River 
Booming  Co.  v.  Speechly,  31  Mich.  336,  18 
Am.  Rep.  184 ;  Middleton  v.  Flat  River  Boom- 
ing Co.,  27  Mich.  533.  See  also  Hackstack 
■v .  Keshena  Imp.  Co.,  66  Wis.  439;  Merriman 
v.  Bowen,  33  Minn.  455;  Beard  v.  Clarke,  35 
Minn.  325. 

3.  Atty.-Gen.  v.  Evart  Booming  Co.,  34 
Mich.  462. 

4.  Rev.  Stat.  Wis.,  §  1777 ;  1  How.  Anno. 
Stat.  Mich.,  §  3917  ;  Sandels  &  Hill's  Dig.  Ark., 
c.  129;  Chase  v.  Dwinal,  7  Me.  134,  20  Am. 
Dec.  352;  Beard  v.  Clarke,  35  Minn.  324; 
Chesley  v.  DeGrafT,  35  Minn.  415;  Walker  v. 
Bean,  34  Minn.  427  ;  Mississippi,  etc.,  Boom 
Co.  v.  Prince,  34  Minn.  79;  Osborne  v.  Knife 
Falls  Boom  Corp.,  32  Minn.  412,  50  Am.  Rep. 
59-0- 

In  Fixing  the  Reasonableness  of  a  Boom  Com- 
pany's Charges,  the  value  of  the  company's 
real  estate  used  for  booming  purposes  may  be 
considered ;  but  the  value  must  be  the  general 
market  value,  not  its  value  for  booming  pur- 
poses, since  that  would  be  greater  than  the 
charge  for  booming.  Pere  Marquette  Boom 
Co.  v.  Adams,  44  Mich.  403. 

Charging  Toll  for  Raft  Accidentally  Stopped. — 
Boom  companies  given  the  right  by  charter 
to  collect  toll  upon  logs  taken  care  of  by 
them  have  no  right  to  charge  toll  for  rafts  of 
lumber  intended  to  pass  down  the  river,  but 
accidentally  and  against  the  owner's  wishes 
stopped  by  the  boom.  Chase  v.  Dwinal,  7 
Me.  134,  20  Am.  Dec.  352. 

Statute  Regulating  Right  to  Tolls.  —  A  statute 
prohibiting  an  existing  toll  company  from 
receiving  any  tolls  for  logs,  unless  such  logs, 
after  having  been  rafted  out,  had  first  been 
surveyed  by  an  official  surveyor  appointed  by 
the  selectmen  of  a  town,  is  not  unconstitu- 


tional.   Side-Booms  v.  Haskell,  7  Me.  474. 
Compare  Merritt  v.  Knife  Falls  Boom  Corp., 
34  Minn.  245,  14  Am.  &  Eng.  Corp.  Cas.  201. 
Accrual  of  the  Rights  to  Demand  Charges. — 

Where  the  charter  of  a  boom  company  pro- 
vided that  its  boomage  charges,  at  a  given 
rate  per  thousand  feet,  should  become  due 
and  payable  as  soon  as  the  amount  of  lumber 
was  ascertained,  the  court  held  that  neither 
an  agreement  as  to  quantity,  nor  an  actual 
measurement  when  practicable,  was  neces- 
sary before  a  right  of  action  to  recover  boom- 
age  charges  accrued.  Wausau  Boom  Co.  v. 
Plumer,  49  Wis.  115.  But  where  a  boom  com- 
pany's charter  provided  that  the  surveyor  gen- 
eral should  survey  the  logs  in  the  boom  before 
toll  could  be  received,  the  court  held  that  it 
was  the  duty  of  the  company,  and  not  of  the 
owner  of  the  logs,  to  have  such  survey  made. 
Side-Booms  v.  Haskell,  7  Me.  474. 

When  the  boom  company  has  rafted  logs 
and  well  secured  them  below  its  boom,  it  has 
earned  its  boomage,  and  is  entitled  to  the 
same,  although  some  of  the  logs  are  subse- 
quently lost,  if  the  loss  is  not  caused  by  its 
negligence.  Penobscot  Boom  Corp.  v.  Baker, 
16  Me.  233.  See  also  West  Branch  Boom  Co. 
v.  Pennsylvania  Joint  Lumber,  etc.,  Co.,  121 
Pa.  St.  156,  6  Am.  St.  Rep.  766. 

In  Johnson  v.  Cranage,  45  Mich.  14,  the 
court  states  that  it  is  a  question  whether  a 
booming  company  must  not  tender  delivery 
of  the  logs  before  having  any  right  to  demand 
the  legal  charges  thereon. 

A  charter  requiring  the  construction  and 
maintenance  of  certain  improvements  to  facil- 
itate the  transportation  of  logs  and  lumber, 
as  a  condition  precedent  to  the  right  to  de- 
mand toll,  must  be  complied  with  before  such 
right  accrues.  Swift  River,  etc.,  Imp.  Co.  v. 
Brown,  77  Me.  40;  St.  Louis  River  Dalles 
Imp.  Co.  v.  C.  N.  Nelson  Lumber  Co.,  51 
Minn.  10;  Lewiston  Steam  Mill  Co.  v. 
Richardson  Lake  Dam  Co.,  77  Me.  337.  In 
fact  those  paying  such  toll  have  a  right  to  de- 
mand and  receive  the  full  advantage  of  such 
charter  facilities.  Lewiston  Steam  Mill  Co. 
v.  Richardson  Lake  Dam  Co.,  77  Me.  337. 

River  to  Be  "  Forever  Free" — Constitutionality 
of  Boom  Charges. — See  supra,  this  title,  Au- 
thority of  Legislature  with  Respect  to  Boom 
Companies — To  Grant  Exclusive  Privileges. 
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Regulation  of  Charges. — Apart  from  statutory  regulation,  the  matter  of  com- 
pensation rests  in  contract.1  Being  quasi  public  corporations,  the  state,  sub- 
ject to  vested  charter  rights,  possesses  power  to  regulate  the  prices  they  may 
charge  for  their  services.2 

Lien  for  Charges.— Booming  companies  are  commonly  given  a  lien  upon 
enough  of  the  logs  driven  for  any  person  to  secure  the  amount  of  compensa- 
tion due  from  him.3    In  enforcing  such  lien  the  provisions  of  the  statute, 


Reasonableness  of  Charges. — Where  a  boom 
company  was  limited  by  the  legislature  in 
fixing  its  boomage  charges  at  not  exceeding 
fifty  cents  per  thousand  feet,  a  charge  of 
forty  cents  per  thousand  was  held  reasonable. 
Underwood  Lumber  Co.  v.  Pelican  Boom  Co., 
76  Wis.  76. 

More  Logs  Received  than  Delivered. — A  boom 
company  cannot  charge  for  running  more 
logs  than  it  delivers,  unless  it  can  show  that 
they  were  lost  without  its  fault,  and  the  bur- 
den of  showing  this  is  on  the  company.  Sea- 
ton  v.  Pere  Marquette  Boom  Co.,  84  Mich. 
178. 

Method  of  Ascertaining  Amount  of  Charges. — 

A  resolution  of  a  boom  company  providing 
that  the  amount  of  boomage  charges  shall 
be  ascertained  by  counting  the  logs  in  the 
boom  is  reasonable,  and  will  support  an  ac- 
tion for  the  charges  so  ascertained,  whether 
the  number  of  feet  be  overestimated  or  not. 
Wausau  Boom  Co.  v.  Plumer,  49  Wis.  115. 

EBtoppel  to  Enforce  Charges. — A  person  is 
estopped  to  recover  compensation  for  the  use 
of  his  boom  for  the  passage  of  logs,  from  one 
who  has  from  time  to  time  repaired  the  boom, 
when  for  a  considerable  time  he  has  led  such 
person  to  believe  that  those  who  made  such 
repairs  were  not  charged  for  such  passage. 
Ball      McCaffrey,  20  Can.  Sup.  Ct.  319. 

Lien  for  Damages  Sustained. — The  owner  of 
a  lawfully  constructed  boom  of  logs  not  in- 
terfering with  navigation  can  maintain  his  ac- 
tion to  enforce  the  lien  against  vessels,  pro- 
vided by  How.  Stat.  Mich.,  c.  285,  for  in- 
juries to  his  boom  by  a  vessel  carelessly 
manned.  John  Spry  Lumber  Co.  v.  Steam- 
Barge  C.  II.  Green,  76  Mich.  320. 

1.  Sandels  and  Hill's  Dig.  Ark.,  §  6127; 
Wcatherby  v.  Mciklejolin,  56  Wis.  78;  Sel- 
lers v.  Union  Lumbering  Co.,  39  Wis.  525. 
See  Pere  Marquette  IJoom  Co.  v.  Adams,  44 

Mich.  406. 

Effect  of  Furnishing  List  of  Log  Marks  to  Com 
pany  under  Statute —  Where  a  Michigan  statute 
provided  that  the  boom  company  should  post  a 
list  of  all  log  marks  of  all  n> embers  of  the  com- 
pany, and  of  all  persons  v  hose  loj^s  they  had 
contracted  to  run,  and  also  provided  that  any 
other  person  mi|_dil  furnish  and  have  posted  a 
list  of  his  marks,  and  should  be  entitled  to 
thirty  days'  notice  of  the  sale  of  any  of  his 
logs  on  which  the  company  had  a  lien,  it  was 
held  that  the  furnishing  of  a  list  tinder  the  last 
clause  did  not  imply  a  contract  by  the  per- 
ion  furnishing  it  to  have  his  logs  run.  Ames 
v.  Port  Huron  Log  Driving,  etc.,  Co.,  6 
Mic  h.  266. 

Limit  of  Chargo  Fixed  by  Statute — Where  the 
defendants  were  the  lessees,  by  statute,  of  the 
plaint  id's  boom  and  appurtenances,  at  the  rent 


of  nine  cents  for  every  thousand  feet  of  logs 
passing  through  the  same,  the  court  held  that 
this  rent  was  the  equivalent,  by  statute,  for 
the  use  of  the  booms  and  appurtenances,  and 
that  an  increased  rent  could  not  be  charged, 
although  a  portion  of  the  logs  were  twice 
rafted  before  they  passed  through  the  booms. 
Penobscot  Boom  Corp.  v.  Penobscot  Lumber- 
ing Assoc.,  61  Me.  533. 

Accrual  of  Lien. — The  contract  must  be  sub- 
stantially complied  with  before  the  lien  ac- 
crues.   Haughton  v.  Busch,  101  Mich.  267. 

Entire  and  Severable  Contracts. — When  the 
contract  for  driving  logs  is  for  a  single  con- 
sideration it  is  entire  and  not  severable,  al- 
though consisting  of  several  distinct  kinds  of 
logs;  but  a  contract  for  driving  different 
kinds  at  a  specified  rate  for  each  kind  is  sever- 
able, and  recovery  pro  /(into  can  be  had  for 
those  actually  driven.  Gill  v.  Johnstown 
Lumber  Co.,  151  Pa.  St.  534,  23  Pittsb.  L.  J.  N. 
S.  182. 

An  express  contract  to  pay  a  certain  sum 
per  thousand  for  running  certain  logs  and  for 
floating  a  part  of  them  into  the  main  stream  is 
not  divisible,  and  cannot  be  apportioned,  part 
to  running  the  logs,  and  part  to  supplying  the 
water;  and  in  an  action  on  the  contract,  the 
measure  of  recovery  would  be  the  full  con- 
tract price  as  agreed,  less  any  damages  from 
the  breach  of  any  part  of  the  contract.  Key- 
stone Lumber,  etc.,  Co.  v.  Dole,  43  Mich. 
37°- 

Set  off — Damage  to  Distinct  Parcel. — In  an  ac- 
tion to  recover  boomage  for  one  parcel  of 
logs,  the  defendant  cannot  recoup  damages 
for  the  loss  of  logs  out  of  another  parcel. 
Penobscot  Boom  Corp.  v.  Wadleigh,  16  Me. 
235;  Side- Booms  v.  Weld,  6  Me.  105.  See 
also  Penobscot  Boom  Corp.  v.  Lamson,  16 
Me.  224,  33  Am.  Dec.  656. 

2  State  Regulation  of  Charges.  —  Machias 
Boom  v.  Sullivan,  85  Me.  343;  Side- Booms  v. 
Haskell,  7  Me.  474. 

The  right  reserved  in  a  boom  company's 
charter  by  the  legislature  to  alter  or  revise 
the  boomage  fees  is  not  limited  to  a  single 
subsequent  act,  but  may  be  exercised  as  often 
as  the  legislature  sees  proper.  Side- Booms  :'. 
Haskell,  7  Me.  474. 

To  Fix  Salvage  Charges. — The  legislature  has 
power  to  fix  the  amount  of  salvage  charges 
upon  logs  which  get  into  a  river  without  fault 

of  the  owner.  West  Branch  Lumbermen's 
Exch.  v.  Fisher,  150  Pa.  St.  475. 

3.  Lion  to  Securo  Compensation. — How.  Anno. 
Stat.  Mich.,  $  3917;  Rev.  Stat.  Wis.  1878,  <} 
1777;  Sandels  and  Hill's  Dig.  Ark.,  §  61J7; 
Kroll  7'.  Nester,  52  Mich.  70. 

Sale  of  Logs  under  Statute  for  Toll. —  Where  a 
boom  company  is  empowered  by  statute  to 
[5  Volume  IV. 


Rights  and  Powers. 


BOOM  COMPANIES. 


Compensation  and  Lien.. 


as  a  general  rule,  must  be  strictly  complied  with.1 

b.  For  Driving  Logs  of  Nonconsenting  Owners.— Authority  to  Drive  Logs 
of  Third  Persons. — Booming  companies  are  commonly  authorized  and  empowered 
by  the  law  under  which  they  are  organized,  to  drive  logs  of  nonconsenting 
third  persons,  wrongfully  left  to  obstruct  the  stream,2  and  to  collect  from  the 
owner  a  reasonable  compensation  for  such  service.3 

Lien  in  Such  Cases. — And  the  company  is  invariably  given  a  lien,  with  power 
of  sale,  upon  enough  of  the  logs  thus  driven  to  cover  its  compensation.* 


sell  logs  to  pay  toll  due  upon  them,  a  pur- 
chaser obtains  a  good  title  although  the  sale 
was  irregular  and  defective.  Hunter  v.  Perry, 
33  Me.  159. 

Contract  to  Drive  Logs  Imposes  Duty  to  Pay 
Tolls. — One  who  contracts  to  drive  logs  to  a 
certain  point  at  a  fixed  rate  is  bound  to  dis- 
charge any  lien  for  tolls  imposed  by  river  im- 
provement companies.  Johnson  v.  Cranage, 
45  Mich.  14. 

Contract  to  Drive  Logs  —  Extraordinary  Ex- 
pense on  Account  of  Floods. — A  company  con- 
tracting to  deliver  logs  at  a  price  not  exceed- 
ing a  certain  amount  is  bound  to  do  so,  even 
though  through  the  influence  of  extraordinary 
floods,  which  it  might  have  anticipated,  a 
change  of  its  booming  place  at  increased  ex- 
pense becomes  necessary.  Robson  v.  Missis- 
sippi River  Logging  Co.,  61  Fed.  Rep.  893. 

Waiver  of  Lien. — A  boom  company  waives  its 
lien  upon  logs  when  it  takes  time  acceptances 
in  payment  of  its  claims.  Au  Sable  River 
Boom  Co.  v.  Sanborn,  36  Mich.  358  ;  Tyler  v. 
Blodgett,  etc.,  Lumber  Co.,  78  Mich.  81 ; 
Hutchinsv.  01cutt,4  Vt.  549,  24  Am.  Dec.  634. 

But  the  lien  is  not  lost  if  the  face  of  the  in- 
strument states  that  it  is  not  to  be  deemed  pay- 
ment until  paid.  Prentiss  v.  Garland,  67  Me. 
345.  Nor  by  taking  a  mortgage  on  the  logs. 
Roberts  v.  Wilcoxson,  36  Ark.  355.  See  also 
Haughton  v.  Busch,  101  Mich.  267. 

1.  Griffin  v.  Chadbourne,  32  Minn.  126; 
Clark  v.  Adams,  33  Mich.  159.  See  Over- 
beck  v.  Calligan,  6  Wash.  342.  See  also,  as 
to  the  nature  of  the  action  to  enforce  such 
statutory  lien,  Tewksbury  v.  Bronson,  48 
Wis.  581;  Clark  v.  Adams,  33  Mich.  159; 
Chapman  v.  Keystone  Lumber,  etc.,  Co.,  20 
Mich.  358 

2.  Statutory  Authority  to  Run  Logs  of  Non- 
consenting  Owner. — 1  How.  Anno.  Stat.  Mich., 

3901,  3929;  How.  Stat.  Mich.,  §  2035; 
Sandels  &  Hill's  Dig.  Ark.,  §6129;  Rev.  Stat. 
Wis.  1878,  §  1777;  Anderson  v.  Maloy,  32 
Minn.  76;  Beard  v.  Clarke,  35  Minn.  324; 
Chesley  v.  DeGraff,  35  Minn.  415;  Walker  v. 
Bean,  34  Minn.  427;  Green  v.  Knife  Falls 
Boom  Corp.,  35  Minn.  155;  Merriman  v. 
Bowen,  33  Minn.  455;  Hodson  v.  Goodale,  22 
Oregon  68  ;  Duluth  Lumber  Co.  v.  St.  Louis 
Boom,  etc.,  Co.,  17  Fed.  Rep.  419.  See  also 
the  title  Logs  and  Lumber. 

Right  to  Run  Logs  of  Third  Persons  a  Question 
of  Fact. — The  right  of  a  boom  company  to 
take  charge  of  and  run  the  logs  of  a  noncon- 
senting owner  is  one  for  the  jury  to  deter- 
mine, under  the  facts  and  circumstances  of 
the  case.  Sturgeon  River  Boom  Co.  v.  Nes- 
ter,  55  Mich.  113.  See  also  Hall  v.  Titta- 
bawassee  Boom  Co.,  51  Mich.  377. 

7i 


Constitutionality  of  Statute  Giving  Company 
Right  to  Interfere. — Where  a  statute  authorized 
boom  companies  to  run  and  boom  logs  of 
third  persons  put  into  the  stream  without  a 
sufficient  force  to  prevent  their  forming  jams, 
and  gave  the  company  a  lien  for  its  services, 
the  court  held  that  the  statute  authorized  the 
company  to  take  charge  of  logs  of  third  per- 
sons even  when  such  logs  did  not  obstruct  its 
own  use  of  the  stream,  and  that  therefore  it 
was  unconstitutional,  as  giving  general  police 
powers  to  persons  not  public  officers ;  and 
further,  that,  the  right  of  interference  being 
in  the  discretion  of  the  company,  the  act  vir- 
tually gave  a  private  company  a  judicial  func- 
tion, and  was  unconstitutional  for  that  reason. 
Ames  v.  Port  Huron  Log  Driving,  etc.,  Co.,. 
11  Mich.  139,  83  Am.  Dec.  731. 

3.  Right  to  Compensation  from  Third  Persons. — 
Rev.  Stat.  Wis.  1878,  §  1777  ;  How.  Anno.  Stat. 
Mich.,  §  3917;  How.  Stat.  Mich.,  §  2035;  San- 
dels and  Hill's  Dig.  Ark.,  §  6129;  Duluth 
Lumber  Co.  v.  St.  Louis  Boom,  etc.,  Co.,  17 
Fed.  Rep.  419;  Beard  v.  Clarke,  35  Minn.  324; 
Chesley  v.  De  Graff,  35  Minn.  415 ;  Walker 
v.  Bean,  34  Minn.  427;  Green  v.  Knife  Falls 
Boom  Corp.,  35  Minn.  155;  Merriman  v.  Bow- 
en,  33  Minn.  455;  Osborne  v.  C.  N.  Nelson 
Lumber  Co.,  33  Minn.  285;  Hall  v.  Tittaba- 
wassee  Boom  Co.,  51  Mich.  377. 

A  person  may  recover  under  Gen.  Stat.  Mich. 
1878,  c.  22,  §  78,  for  driving  the  logs  of  an- 
other person,  even  when  the  logs  have  become 
intermingled  by  consent.  Walker  v.  Bean, 
34  Minn.  427.  But  a  statute  providing  for 
the  recovery  of  compensation  for  driving  logs 
of  nonconsenting  owners,  which  wrongfully 
obstruct  the  stream,  cannot  be  invoked  where 
both  plaintiff  and  defendant  acted  under  a 
parol  contract  that  both  should  drive  the  logs, 
the  only  dispute  being  as  to  the  terms  of  the 
contract.    McDonald  v.  Boeing,  80  Mich.  416. 

How  Affected  by  Custom. — The  existence  of 
a  custom  to  treat  as  gratuitous  services  au- 
thorized by  statute  in  driving  intermingled 
logs  cannot  affect  the  statutory  right  to  re- 
cover. Osborne  v.  C.  N.  Nelson  Lumber  Co., 
33  Minn.  285. 

Effect  of  Necessity  for  Artificial  Aid  to  Naviga- 
tion.— The  right  to  the  compensation  is  not 
affected  in  Minnesota  by  the  fact  that  the 
stream  is  not  navigable  without  the  aid  of 
artificial  dams  and  reservoirs.  Beard  v. 
Clarke,  35  Minn.  324;  Merriman  v.  Bowen,  35 
Minn.  455.  Compare  Kroll  v.  Nester,  52 
Mich.  70. 

4.  Lien —Rev.  Stat.  Wis.  1878,  §  1778;  How. 
Ann.  Stat.  Mich.,  3901,  3929.  See  Rev.  Stat. 
Maine,  tit.  3,  c.  42,  §  6;  Sandels  &  Hill's  Dig. 
(Ark.),  §  6129;  Kroll  v.  Nester,  52  Mich.  7a 
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When  Eight  to  Compensation  Attaches. — To  constitute  the  lien,  it  is  not  necessary 
that  the  logs  come  in  actual  contact  with  those  being  driven  by  the  company  } 
and  the  lien  attaches  whether  the  intermingling  occurs  before  or  after  the 
commencement  of  the  drive.2  But  the  logs  must  be  actually  driven  before 
the  right  to  compensation  attaches ;  merely  getting  them  out  of  the  way  with- 
out further  effort  to  keep  them  in  the  stream  is  not  sufficient.3 

Where  the  Owner  is  Actually  Driving  His  Own  logs. — Neither  can  a  boom  company 

drive  the  logs  of  a  third  person  and  charge  for  so  doing  when  the  owner  him- 
self is  using  all  reasonable  means  to  drive  his  logs.4 

V.  Duties  and  Liabilities — 1.  Degree  of  Care  Generally — Not  Liable  as  Common 
Carriers  or  insurers. — Boom  companies  are  not  liable,  like  common  carriers,  for 
the  safe-keeping  of  the  logs.5  Neither  are  they  insurers  against  injuries 
resulting  from  the  presence  of  logs  in  the  river  and  from  extraordinary  floods.6 

Bailees  for  Hire. — They  are  bailees  for  hire,  and  are  held  to  only  an  ordinary 
degree  of  diligence  in  the  care  and  handling  of  logs  of  which  they  have 
charge.7  , 


In  Michigan  boom  companies  have,  under 
the  general  act  relating  to  logging,  a  lien  for 
their  services  in  breaking  jams  and  driving 
logs  where  the  owners  have  not  put  on  a  suf- 
ficient force  to  do  it.  Hall  v.  Tittabawassee 
Boom  Co.,  51  Mich.  377. 

Assumpsit  for  Services. — The  fact  that  an  act 
gives  booming  companies  a  lien  for  their 
services  upon  the  logs  of  nonconsenting  own- 
ers, driven  by  them  under  the  provisions  of 
the  act,  does  not  imply  that  an  action  of  as- 
sumpsit may  not  be  maintained  to  recover  for 
such  services.  Chapman  v.  Keystone  Lum- 
ber, etc.,  Co.,  20  Mich.  358.  See  also  Kroll 
v.  Nester,  52  Mich.  70;  and  compare  Clark  v. 
Adams,  33  Mich.  159.  Nor  prevent  the  com- 
mon-law right  of  action  for  injuries  resulting 
from  wrongfully  obstructing  a  stream  with 
logs.    Miller  v.  Chatterton,  46  Minn.  338. 

Sufficiency  of  Tender  to  Dissolve  Lien. — Where 
the  logs  of  an  individual  owner  have  become 
intermingled  with  those  in  the  charge  of  a 
boom  company,  without  the  fault  of  the  com- 
pany, the  latter  acquires  a  lien  for  its  services 
in  driving  them  which  it  does  not  waive  by 
refusing  to  deliver  them  on  demand;  unless 
the  owner  tenders  not  only  a  reasonable  com- 
pensation for  the  services,  but  enough  to 
cover  the  cost  of  separating  his  logs  from  the 
rest.  Hall  v.  Tittabawassee  Boom  Co.,  51 
Mich.  377. 

Bailees  In  Possession. — The  right  to  recover 
the  compensation  is  not  confined  to  the  ab- 
solute owner,  but  extends  to  bailees  having 
possession  under  a  special  title  or  interest. 
Wisconsin  River  Log  Driving  Assoc.  v.  D. 
F.  Comstock  Lumber  Co.,  72  Wis.  464.  See 
also  Hall  v.  Tittabawassee  Boom  Co.,  51 
Mich.  377. 

Logs  Carried  beyond  Destination. — The  driv- 
ers, if  exercising  pr  oper  care,  are  entitled  to 
such  compensation  notwithstanding  the  logs 
are  carried  beyond  their  intended  destination. 
Chesley  v.  De  Gruff,  35  Minn.  415.  See  Os- 
borne v.  C.  N.  Nelson  Lumber  Co.,  33  Minn. 
386. 

Falluro  to  Olvo  Notice  of  the  Drive  to  the  OWB 

ers  of  the  obstructing  logs  does  not  affect  the 
right  to  recover.  Osborne  v.  C.  N.  Nelson 
Lumber  Co.,  33  Minn.  285. 


1.  Anderson  v.  Maloy,  32  Minn.  76;  and  see 
the  title  Logs  and  Lumber. 

2.  Wisconsin  River  Log  Driving  Assoc.  v. 
D.  F.  Comstock  Lumber  Co.,  72  Wis.  464. 
See  also  Hall  v.  Tittabawassee  Boom  Co.,  51 
Mich.  377. 

3.  Miller  v.  Chatterton,  46  Minn.  338. 

4.  Butterfield  v.  Gilchrist,  53  Mich. '22. 
See  also  Butterfield  v.  Gilchrist,  63  Mich. 
155- 

6.  Not  Common  Carriers. — Mann  v.  White 
River  Log,  etc.,  Co.,  46  Mich.  38,  41  Am.  Rep. 
141  ;  Weld  v.  Side-Booms,  6  Me.  100;  Chesley 
v.  Mississippi,  etc.,  Boom  Co.,  39  Minn.  83. 
Compare.  Brown  v.  Susquehanna  Boom  Co., 
109  Pa.  St.  69,  58  Am.  Rep.  708. 

6.  NotDasurers. — White  River  Log,  etc.,  Co. 
v.  Nelson,  45  Mich.  578.  But  the  owner  of  a 
boom  not  sanctioned  by  the  legislature  should 
use  extraordinary  diligence  in  keeping  clear 
the  passageway  down  the  stream.  Leigh  v. 
Holt,  5  Biss.  (U.  S.)  338. 

7.  Contract  a  Bailment  for  Hire. — Harold  v. 
Jones,  86  Ala.  274;  Goodin  v.  Kentucky  Lum- 
ber Co.,  90  Ky.  625,  12  Ky.  L.  Rep.  573 ;  Wey- 
mouth T1.  Penobscot  Log  Driving  Co.,  71  Me. 
41  ;  Patterson  v.  Penobscot  Log  Driving  Co., 
71  Me.  44;  Foster  v.  Cushing,  35  Me.  60; 
Weld  t'.  Side-Booms,  6  Me.  9^;  White  River 
Log,  etc.,  Co.  v.  Nelson,  45  Mich.  578;  Ches- 
ley v .  Mississippi,  etc.,  Boom  Co., 39  Minn.  83  ; 
Beard  v.  Clarke,  35  Minn.  324;  Mississippi, 
etc.,  Boom  Co.  v.  Prince,  34  Minn.  79;  Hop- 
kins T'.  Butte,  etc.,  Commercial  Co.,  13  Mont. 
223 ;  Carter  v.  Thurston,  58  N.  H.  104,  42  Am. 
Rep.  584;  West  Branch  Boom  Co.  v.  Penn- 
sylvania Joint  Lumber,  etc.,  Co.,  121  Pa.  St. 
143,  6  Am.  St.  Rep.  766;  Field  v.  Apple 
River  Log  Driving  Co.,  67  Wis.  569. 

Loss  by  Act  of  Ood. — A  boom  company  own- 
ing an  upper  and  lower  boom,  is  not  liable  for 
the  failure  of  the  latter  to  catch  anil  hold  logs 
driven  from  the  upper  boom  by  net  of  God. 
Brown  v.  Susquehanna  Boom  Co.,  109  Pn.  St. 
57,  58  Am.  Rep.  708. 

Inlury  to  Bridge  by  Large  Quantity  of  Logs. — 
Letting  loose  on  rising  waters  an  unusually 
large  number  of  logs,  which  float  down  and  in- 
jure a  lawfully  constructed  bridge,  is  ground 
for  action  by  the  owner  of  the  bridge.  Mm  kl 
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2.  In  Respect  to  Receiving  and  Driving  Logs  Tendered. — In  the  absence  of 

charter  or  statutory  requirement,  the  duty  of  boom  companies  to  drive  or 
handle  logs  tendered  to  them  depends  upon  contract.1 

BOOTH. — A  house  or  shelter  built  of  slight  materials  for  temporary  pur- 
poses.4 

BOOTY.  (See  also  the  title  International  Law.) — In  international  law, 
captures  of  personal  property  by  land  forces  on  land  are  spoken  of  as  booty. 
The  term  is  used  in  contradistinction  to  the  term  "  prize,"  which  is  used  to 
denominate  property  captured  at  sea.3 

BORAX.  (See  also  the  title  REVENUE  Laws.) — Borax  is  a  salt  formed  of 
boracic  acid  and  soda.4 


v.  Cone,  25  Fla.  1.  See  also  James  v.  Carter, 
96  Ky.  378,  16  Ky.  L.  Rep.  15. 

Liability  for  Negligence  of  Independent  Con- 
tractor.— Boom  companies  contracting  with  in- 
dependent parties  to  drive  logs,  are  not  liable 
for  damages  resulting  from  the  negligence  of 
those  parties  in  driving,  unless  the  contract 
contained  conditions  the  performance  of  which 
caused  the  damage.  Pierrepont  v.  Loveless, 
72  N.  Y.  211;  Bearrs  v.  Sherman,  56  Wis.  55; 
Moore  v.  Sanborne,  2  Mich.  519,  59  Am.  Dec. 
209;  McDonell  v.  Rifle  Boom  Co.,  71  Mich.  61. 

Ordinary  Care  consists  in  doing  that  which 
a  reasonably  prudent  man  would  do,  or  in 
omitting  to  do  that  which  a  reasonably  pru- 
dent man  would  not  do,  under  the  same  cir- 
cumstances, in  relation  to  the  same  matter. 
Clopton,  J.,  in  Harold  v.  Jones,  86  Ala.  274, 
citing  Matson  v.  Maupin,  75  Ala.  312;  Davis 
v.  Winslow,  51  Me.  264,  81  Am.  Dec.  573. 
See  also  Chesley  v.  Mississippi,  etc.,  Boom 
Co.,  39  Minn.  83  ;  Sullivan  v.  Jernigan,  21  Fla. 
276. 

Contributory  Negligence. — Where  the  plain- 
tiff's own  negligence  is  the  proximate  cause 
of  the  injury,  he  is  estopped  to  claim  dam- 
ages of  the  boom  company.  Harold  v.  Jones, 
86  Ala.  274;  Lilley  v.  Fletcher,  81  Ala.  234. 
See  Miller  v.  Sherry,  65  Wis.  129. 

1.  Duty  as  to  Receiving  and  Driving. — Patter- 
son v.  Penobscot  Log  Driving  Co.,  71  Me. 
44;  Weymouth  v.  Penobscot  Log  Driving 
Co.,  71  Me.  29. 

Duty  Resulting  from  Acceptance  of  Exclusive 
Privilege  to  Drive  Logs. — When  the  boom  com- 
pany's charter  provides  that  it  may  drive  all 
the  logs  in  a  certain  stream,  the  word  "  may  " 
is  to  be  construed  as  permissive  and  not  imper- 
ative, unless  the  company  accept  the  privi- 
lege, in  which  case  the  duty  to  drive  results. 
Weymouth  v.  Penobscot  Log  Driving  Co.,  71 
Me.  29. 

Duty  as  to  Promptness  in  Starting  Drive. — 

Where  the  charter  of  a  boom  company  re- 
quired it  to  start  its  main  drive  each  year  "  as 
early  as  practicable,"  the  court  held  that  the 
company  performed  its  duty  under  the  statute 
by  appointing  skilled  lumbermen  to  take 
charge  of  the  starting  of  the  drive.  Patterson 
v.  Penobscot  Log  Driving  Co.,  71  Me.  44. 
See  also  Bonifay  v.  Hassell,  100  Ala. .269. 

Seasonable  Delivery. —  Unless  the  logs  are 
seasonably  delivered  to  the  boom  company 
with  reference  to  the  success  of  the  drive,  the 
company  is  not  compelled  to  receive  them. 


Patterson  v.  Penobscot  Log  Driving  Co.,  71 
Me.  44. 

2.  Burglary.  (See  also  the  title  Burglary.) 
— A  permanent  building  used  and  slept  in  only 
for  a  short  time,  for  the  purpose  of  a  fair,  may, 
in  an  indictment  for  burglary,  be  treated  as 
the  dwelling  house  of  the  person  so  occupying 
it,  though  unoccupied  the  rest  of  the  year. 
Rex  v.  Smith,  1  M.  &  Rob.  256. 

But  burglary  cannot  be  committed  in  a  mere 
tent  orbooth  erected  in  a  market  or  fair.  4  Bl. 
Com.  225  ;  1  Hale  P.  C.557 ;  1  Haw.,  c.  38,  §  17. 

Intoxicating  Liquors.  (See  also  the  title  In- 
toxicating LiquORS.) — Where  the  offense 
alleged  in  an  indictment  consists  of  selling  in- 
toxicating liquors  in  a  booth  or  other  like  place 
named  in  the  statute,  the  indictment  must 
specify  it,  and  a  mere  allegation  of  a  sale  in 
the  county  is  not  sufficient;  "for,"  said  Mar- 
shall, J.,  "in  the  description  of  the  offense  con- 
tained in  the  various  statutes,  place  is  always 
introduced  as  a  part  of  the  definition  ;  as  in  the 
4th 'section  of  the  Act  of  1793  (Stat.  Law.  1499), 
if  any  person  shall  sell,  etc.,  in  any  house, 
booth,  arbor,  etc. ;  and  in  the  5th  section  of  the 
Act  of  1820,  p.  1502,  any  person  who  shall 
sell,  etc.,  in  any  booth,  arbor,  etc.  So  that,  if 
the  place  did  not  affect  the  grade  of  the  offense, 
it  might  still  be  material  to  its  proper  specifi- 
cation. But,  second,  there  is  a  difference  in  the 
penalty  inflicted  for  selling  by  retail  in  differ- 
ent places.  The  first  of  the  sections  above  re- 
ferred to  subjects  the  offense  of  selling  in  the 
places  therein  referred  to,  to  a  penalty  of 
three  pounds  or  ten  dollars.  The  second  im- 
poses a  penalty  of  twenty  dollars.  Upon  com- 
paring them  it  is  seen  that  the  last  does  not 
enumerate  all  the  places  mentioned  in  the 
first,  and  the  consequence  is  that  for  selling  in 
any  place  embraced  in  the  first  and  not  in  the 
second  of  the  sections,  the  penalty  is  ten  dol- 
lars, while  for  selling  in  any  of  the  places 
mentioned  in  the  other,  it  is  twenty  dollars,  so 
that  there  is  a  substantial  ground  of  discrimi- 
nation ;  and  as  the  last  statute,  in  effect,  re- 
peals the  first  as  to  the  places  named  in  the 
last,  the  designation  of  place  in  the  present- 
ment is  necessary,  in  order  to  show  under 
what  statute  the  offense  is  charged,  and  to 
what  penalty  it  is  subject."  Grimme  v.  Com ., 
5  B.  Mon.  (Ky.)  263. 

3.  U.  S.  v.  269%  Bales  of  Cotton,  1  Woolw. 
(U.  S.)  261. 

4.  In  re  Schaeffer's  Appeal,  2  App.  Cas.(D. 
C.)  8. 
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BORN. 


Definition. 


BORN.  (See  also  the  titles  Abortion,  vol.  i,  p.  186;  Concealment  of 
Birth.  And  see  Quick  ;  Pregnancy.) — Being  born  must  mean  that  the  whole 
body  is  brought  into  the  world  ;  and  it  is  not  sufficient  that  the  child  respires 
in  the  progress  of  birth;  1  and  there  must  be  independent  circulation  ;2  the 
whole  body  of  the  child  must  have  come  forth  from  the  body  of  the  mother,3 
but  the  umbilical  cord  need  not  have  been  separated.4  It  is  now  settled, 
according  to  the  dictates  of  common  sense  and  humanity,  that  a  child  en 
ventre  sa  mere,  for  all  purposes  for  his  own  benefit,  is  considered  as  absolutely 
born.6 


1.  Rex  v.  Poulton,  5  C.  &  P.  329,  24  E.  C. 
L.  344. 

2.  Rex  v.  Enoch,  5  C.  &  P.  539,  24  E.  C.  L. 
446. 

3.  Rex  v.  Crutchley,  7  C.  &  P.  814,  32  E. 
C.  L.  749.  In  this  and  the  two  cases  above, 
the  question  was  whether  the  child  was  "  bom 
alive  "  so  that  killing  it  constituted  murder. 
See  also  the  title  Homicide  ;  Reg.  v.  West,  2 
C.  &  K.  787,  61  E.  C.  L.  787. 

4.  Reg.  v.  Reeves,  9  C.  &  P.  25,  38  E.  C.  L.  21. 
6.  C-nild  En  Ventre  Ca  Mere.    (See  also  the 

titles  Legacies  asd  Devises;  Remain- 
ders; Succession;  Wills.  And  see  Posthu- 
mous; Ventre  Sa  Mere.) — 1  Bl.  Com.  130; 
Doe  v.  Clarke,  2  H.  Bl.  401;  Doe  v.  Lanca- 
shire, 5  T.  R.  49;  Swift  v.  DufReld,  5  S.  &  R. 
(Pa.)  40.  In  the.  last  case  the  court  said  :  "He 
takes  by  descent,  under  the  statute  of  distri- 
butions; is  entitled  to  the  benefit  of  a  charge 
for  raising  portions  for  children  ;  may  be  ex- 
ecutor; have  a  guardian  assigned;  in  execu- 
tory devises  is  a  life  in  being ;  may  be  vouched 
in  a  common  recovery.  In  a  devise  to  chil- 
dren or  grandchildren  the  prima  facie  inten- 
tion will  include  a  child  en  ventre  sa  mere, 
unless  it  appears  by  particular  expressions  in 
the  will  that  the  testator  intended  the  con- 
trary and  confines  it  to  children  then  born." 
See  to  the  same  effect  M'Knight  v.  Read,  1 
Whart.  (Pa.)  220  (in  which  case,  however,  the 
infant  was  not  considered  as  born,  it  not  being 
for  his  own  benefit  to  take  under  the  will  in 
question);  Marsellis  v.  Thalhimer,  2  Paige 
(N.  Y.)  35,  where  it  was  decided  that  if  the 
infant  were  born  dead  or  in  such  an  early 
stage  of  pregnancy  as  to  be  incapable  of  liv- 
ing it  is  to  be  considered  as  never  born,  so  far 
as  the  rights  of  others  claiming  through  it  are 
concerned.  In  Harper  V.  Archer,  4  Smed.  & 
M.  (Miss.)  108  the  court  say  :  "  It  is  now  set- 
tled both  in  England  and  in  this  country  that 
from  the  time  of  conception  the  infant  is  in 
esse  for  the  purpose  of  taking  any  estate 
which  is  for  his  benefit,  whether  by  descent, 
devise,  or  under  the  statute  of  distributions; 
provided,  however,  that  the  infant  be  born 
alive  and  after  such  a  period  of  foetal  exist- 
ence that  its  continuance  in  life  might  be 
reasonably  expected.  A  premature  birth 
would  not  be  regarded  as  of  a  character  to 
give  completeness  to  the  inchoate  right." 

In  Thellusson  v.  Woodford,  4  Ves.  Jr.  227, 
Mr.  Justice  Uuller,  in  reply  to  an  allegation 
of  counsel  that  a  child  rn  vrnlrr  sa  mere  was 
a  nonentity,  said  :  "  Let  ns  see  what  this  non- 
entity can  do.  lie  may  be  vouched  in  a  recov- 
ery, though  It  is  for  the  purpose  of  making 
him  answer  over  in  value      He  may  lie  an  ex- 


ecutor. He  may  take  under  the  statute  of  dis- 
tributions. He  may  take  by  devise.  He  may 
be  entitled  under  a  charge  for  raising  portions. 
He  may  have  an  injunction,  and  he  may  have 
a  guardian." 

Action  for  Injuries. — Walker  v.  Great  North- 
ern R.  Co.,  L.  R.  28  Ir.  69,  was  an  action 
brought  on  behalf  of  the  plaintiff,  for  injuries 
sustained  while  the  plaintiff  was  en  -centre  sa 
mere,  and  while  his  mother  was  traveling  on 
the  railroad  of  the  defendant  company.  Upon 
demurrer  the  court  held  that  the  declaration 
setting  forth  these  facts  disclosed  no  cause  of 
action.  The  court  decided  the  case  upon  the 
following  grounds:  That  the  statements  of 
the  plaintiff's  declaration  failed  to  fix  any  legal 
liability  upon  the  defendant,  since  a  railroad 
company  does  not  insure  its  passengers  against 
any  injury  that  may  be  sustained  during  car- 
riage; that  the  plaintiff's  claim  must  be  based 
upon  some  breach  by  the  defendant  of  its  duty, 
either  arising  generally  by  reason  of  its  posi- 
tion as  a  common  carrier,  or  by  reason  of  some 
contract  with  the  plaintiff  ;  no  duty  on  the  part 
of  the  defendant  was  shown  upon  any  ground, 
for  it  made  no  contract  with  reference  to  the 
carriage  of  the  child,  received  no  considera- 
tion therefor,  and  did  not  even  know  of  the 
existence  of  the  child,  or  the  condition  of  its 
mother.  This  case  goes  no  further  than  the 
facts  involved.  The  Lord  Chief  Justice  ex- 
pressly stated  that  the  court  did  not  decide  the 
question  whether  an  action  would  or  would 
not  lie  at  the  suit  of  a  child  so  crippled  for 
acts  done  to  the  mother,  while  encicnie,  with 
the  intention  of  so  injuring  the  child.  Coun- 
sel for  the  plaintiff  cited  those  cases  and  au- 
thorities, both  of  the  civil  ami  criminal  law, 
which  hold  that,  in  legal  contemplation  and. 
for  many  purposes  of  the  law,  an  infant  en 
ventre  sa  mere  is  considered  in  esse. 

Death  by  Wrongful  Act.  (See  also  the  title 
Death  by  Negligence  or  Wrongful  Act.) 
—  It  has  been  held  that  a  posthumous  child  is 
entitled  to  recover  for  the  death  of  his  father 
through  negligence,  under  statutes  allowing 
an  action,  for  injuries  resulting  In  death,  to  de- 
ceased's relatives.  The  George  and  Richard, 
L.  R.  3  Adm.  &  Ecc.  466.  And  see  also 
Blake  v.  Midland  R.  Co.,  18  B.  93,  83  E. 
C.  L.  93.  Compare  Walker  :•.  Great  Northern 
R.  Co.,  L.  R.  28  Ir.  69,  set  out  supra,  this 
note. 

Curtesy.  (See  also  the  title  Cl'RTBSY.) — A 
child  is  completely  born  when  delivered,  or 
when  it  becomes  external  of  the  mother,  al- 
thouuh  the  umbilical  cord  has  not  been  cut; 
and  if  not  at  that  instant  dead,  it  is  to  be  re- 
garded as  "bom  alive"  within  the  meaning  of 
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BOROUGH-ENGLISH.  (See  generally  the  title  Usages  and  Customs.)— 
A  custom  that  prevails  in  some  ancient  boroughs  in  England,  that  the  young- 
est son  shall  inherit  the  estate  in  preference  to  all  his  elder  brothers  ;  so  named 
in  contradistinction  (as  it  were)  to  the  Norman  customs.1 

BOROUGH  OFFICE.    (See  also  the  title  Boroughs,  post.)— See  note  2. 


the  statute  fixing  the  husband's  right  to  curtesy. 
GofF  v.  Anderson,  91  Ky.  303. 

Born  and  to  be  Born. — A  legacy  was  left  in 
trust  for  the  children  of  the  testator's  son, 
"born  and  to  be  born,"  interest  to  be  paid 
them  during  their  minorities,  and  the  princi- 
pal as  they  respectively  came  of  age.  It  was 
held  that  none  were  entitled  to  take  who  were 
not  bom  at  the  period  prescribed  for  distribu- 
tion. The  court  said:  "It  is  certain  that 
slight  indications  of  an  intent  to  the  contrary, 
such  as  the  words  '  bom  or  to  be  bom,'  will  be 
insufficient  to  found  an  exception.  To  pre- 
vent an  indisputable  violation  of  the  intention 
on  the  one  hand,  these  words  must,  on  the 
other,  be  taken  to  have  been  used  in  reference 
to  the  period  of  distribution,  by  which  means 
each  part  of  the  testator's  direction  may  be 
made  consistent  with  the  whole."  Heisse  v. 
Markland,  2  Rawle  (Pa.)  275. 

Born  or  to  be  Born. — A  testator,  by  a  settle- 
ment made  on  the  marriage  of  his  daughter, 
covenanted  with  trustees  to  leave  an  equal 
child's  share  of  certain  freehold  property  to  the 
use  of  her  husband  for  his  life  or  until  insol- 
vency, with  remainder  to  her  use  for  life,  re- 
mainder to  the  issue  of  the  marriage,  with 
specified  limitations  ;  and  if  there  should  be  no 
issue,  or  if,  there  being  issue,  all  should  die 
under  twenty-one  years  of  age,  then  to  the  use 
of  her  heirs  "  as  if  she  had  died  sole  and 
unmarried."  His  will  recited  the  settlement, 
and  the  limitations  contained  in  the  will  sub- 
stantially coincided  with  those  in  the  settle- 
ment. The  ultimate  limitation  was  as  follows  : 
"  And  in  case  every  child  bom  or  to  be  bom 
shall  die  under  the  age  of  twenty-one  years 
and  without  leaving  issue,  then  to  the  use  of 
the  heirs  and  assigns  of  E.  A.  V.  (the  daugh- 
ter), as  if  she  had  continued  sole  and  unmar- 
ried," with  remainder  to  the  testator's  right 
heirs.  There  were  three  children  bom  of  the 
marriage.  Two  died  in  infancy  and  previous 
to  the  date  of  the  will ;  one  was  alive  at  that 
time  and  lived  until  the  age  of  twenty-three. 
He  died  before  the  testator,  who  died  in  1849. 
E.  A.  V.'s  husband  became  insolvent  in  the 
following  year,  and  E.  A.  V.  died  in  1868. 
In  ejectment  by  one  who  filled  the  double 
character  of  heir-at-law  of  the  testator  and  of 
E.  A.  V.,  against  an  assign  of  E.  A.  V.,  it  was 
held  that  the  ultimate  limitation  never  took 
effect,  and  the  plaintiff  was  entitled  to  recover 
as  heir  of  the  testator.  Brookman  v.  Smith, 
L.  R.  6  Exch.  291.  The  court  said:  "The 
words  actually  used  are  '  born  or  to  be  born.' 
There  is,  in  the  first  place,  this  obvious  ob- 
jection to  reading  these  words  as  if  they  were 
used  at  the  death,  viz.,  that  if  so  used  they 


would  require  the  additional  words  '  and  now 
alive '  to  be  added  to  them  so  as  to  make  the 
words  '  bom  and  now  alive,  or  to  be  bom  ' 
otherwise  the  limitation  could  not  come  in  at 
all;  for  the  word  bom  cannot  be  rejected, 
and  the  limitation  is  to  take  effect  in  case  a 
child  bom  or  to  be  bom  died  under  twenty-one 
and  without  issue.  But  a  child  had  been  born 
and  attained  twenty-one,  so  that  the  condition 
upon  which  the  estate  was  to  go  over  failed 
altogether;  and  in  order  to  give  effect  to 
those  words  as  if  they  were  used  at  the  death, 
other  words,  '  and  now  alive,'  must  be  added, 
importing  an  additional  condition,  and  this 
of  itself  seems  an  almost  insuperable  objection 
to  reading  them  as  so  used.  If  the  words 
were,  'now  born  or  to  be  born,'  there  can  be  no 
doubt  that  they  must  refer  to  the  date  of  the 
will ;  or  if  they  were,  '  bom  or  to  be  bom 
hereafter,'  they  must  equally  refer  to  the  date 
of  the  will.  *  *  *  The  words  of  the  settlement 
are,  '  And  if  there  shall  be  no  child  of  the 
marriage,  or  if,'  etc.  Now  at  the  time  of 
making  the  will  the  testator  could  not  use 
these  words,  because  there  was  then  one  son 
living,  and  no  one  can  doubt  that  this  fact 
caused  the  altered  language  in  the  will.  It 
was  having  regard  to  that  fact  that  the  words 
in  the  will  are,  '  child  bom  or  to  be  bom.'  It 
seems  to  follow  from  this  that  the  testator  had 
in  his  mind  the  existence  of  one  of  the  class  to 
take,  and  having  that  in  his  mind,  he  used  the 
words  '  bom  or  to  be  born.'  The  case  then  is 
rather  one  of  an  omission  of  the  testator  to  pro- 
vide for  the  case  of  a  lapse  than  of  a  class  con- 
templated not  coming  into  existence."  Affirm- 
ed in  Brookman  v.  Smith,  L.  R.  7  Exch.  271, 
where  Blackburn,  J.  said  :  "If  the  wrords  'born 
and  to  be  bom,'  which  are  introduced  there, 
are  to  have  any  effect  at  all,  they  are  to  be 
read  as  if  the  testator  had  mentioned  the 
grandson,  whom  he  knew  to  be  alive,  specific- 
ally, and  had  proceeded  to  provide  for  the 
contingency  of  his  dying  under  the  age  of 
twenty-one.  I  doubt  if  it  is  not  attributing 
too  much  importance  to  the  words  to  give 
them  that  effect;  but,  if  so,  it  fortifies  the 
argument  against  Mr.  Williams,  and  confirms 
me  in  my  conclusion." 

1.  1  Bl.  Com.  75;  2BI.  Com.  83;  1  Steph. 
Com.  54,  211. 

2.  In  Williamstown  Borough  Auditor,  4  Pa. 
Dist.  Rep.  125,  it  was  held  that  the  office  of 
borough  auditor  was  a  borough  office  within 
the  Pennsylvania  statute  of  1877  providing  that 
vacancies  in  borough  offices  should  be  filled  by 
the  court  of  Quarter  Sessions  on  the  applica- 
tion of  the  council.  Not  following  Jayne  V, 
Smith,  9  Pa.  Co.  Ct.  Rep.  494. 
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CROSS-REFERENCES, 


For  matters  of  Procedure,  see  the  Encyclopaedia  OF  Pleading  AND  Practice,  title 
MUNICIPAL  CORPORA  TIONS. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work :  ABUTTING  OWNERS,  vol.  1,  p.  224  ;  BOUNDA- 
RIES, post ;  BRIDGES;  CONSTITUTIONAL  LAW;  COUNTIES;  CROSS- 
INGS; DEDICATION ;  DRAINS  AND  SEWERS;  EMINENT  DOMAIN; 
EXEMPTIONS  {TAX A  TION) ;  HA  WKERS  AND  PEDDLERS;  HIGHWA  YS  ; 
MUNICIPAL  CORPORA  TIONS;  MUNICIPAL  SECURITIES;  ORDINANCES; 
POLICE  POWER;  PUBLIC  OFFICERS;  SPECIAL  ASSESSMENTS ;  STA  T- 
UTES;  STREETS  AND  SIDEWALKS;  TAXATION;  TAXATION  {COR- 
PORATE); TAX  SALES;  TAX  TITLES;  TOWNS  AND  TOWNSHIPS. 


I.  Definition  and  History— in  England. — A  borough  in  England  is  either 
a  corporate  town  possessing  a  regularly  organized  municipal  government 
and  special  privileges  conferred  by  royal  charter,  usually  called  a  municipal 
borough  ;  or  a  town  having  the  right  to  send  one  or  more  representatives  to 
Parliament,  usually  called  a  parliamentary  borough. 

In  United  states. — The  name  is  given  in  Pennsylvania,  Connecticut ,  New  Jersey, 
and  Minnesota  to  an  incorporated  municipality  less  populous  than  a  city,  and 
differently  governed  ;  in  general  corresponding  to  a  town  in  other  states.1 


1.  Century  Diet.,  tit.  Boroughs. 

Other  Definitions. — "  In  the  old  sense  of  the 
word,  borough  is  '  an  ancient  towne,  holden 
of  the  king  or  any  other  lord,  which  sendeth 
burgesses  to  the  parliament.'  (Litt.,$  164;  Co. 
Litt.  109*7).  Many  of  these  boroughs,  how- 
ever, having  been  disfranchised  in  modern 
times,  are  now  only  boroughs  to  this  extent, 
that  the  land  within  them  is  held  by  tenure 
in  burgage,  or  subject  to  the  custom  of 
borough  -English.  At  the  present  day  bor- 
ough almost  always  means  either  a  borough 
corporate  (or  municipal  borough)  or  a  par- 
liamentary borough  (see  1  Bl.  Com.  115; 
1  Steph.  Com.  115),  most,  if  not  nil,  mu- 
nicipal boroughs  being  also  parliamentary. 
4  C.  of  L. — 46  \ 


*  *  *  In  American  law  the  word  is  little 
used;  in  Pennsylvania  and  Connecticut,  how- 
ever, it  is  in  common  use,  and  denotes  an  in- 
corporated town  or  village."  Rap.  and  Law. 
Diet.,  tit.  Boroughs. 

A  town  ;  a  town  of  note  or  importance.  Cow- 
ell.  An  ancient  town.  Littleton  164.  A  town 
which  sends  burgesses  to  Parliament,  whether 
corporate  or  not.  1  HI.  Com.  115.  A  cor- 
porate town  that  is  not  a  city.  Bruce?'.  Wait, 
1  M.  &  G.  1,  39  K.  C.  L.  323;  Cowell.  In  its 
more  modern  English  acceptation  it  denotes 
a  town  or  city  organized  for  purposes  of 
government.    3  Steph.  Com.  tifi,  191. 

In  Pennsylvania  the  term  denotes  a  part  of 
a  township  having  n  charter  for  municipal 
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Change  of  Name. — Where  the  change  of  the  name  of  a  borough  would  be  mis- 
leading  or  confusing,  it  will  not  be  approved  by  the  court.1 

History. — Boroughs  existed  in  England  from  the  earliest  times;2  but  with 
the  exception  of  the  states  mentioned  above,  boroughs  proper,  as  incorporated 
towns,  have  obtained  no  footing,  in  the  United  States.3 

II.  Creation. — In  the  United  States,  boroughs,  like  other  corporations  of 
a  similar  nature,  can  exist  only  by  virtue  of  express  legislative  enactment;  and 
this  is  effected  either  by  a  special  act  granting  the  charter,  or  by  a  general  one 
authorizing  the  organization  upon  compliance  with  the  conditions  prescribed.4 

Special  Act. — -By  the  constitution  of  New  Jersey  the  legislature  is  expressly 
forbidden  to  create  boroughs  by  special  act,  but  must  provide  for  their 
organization  by  general  laws.6 

Petitioners  for  Borough  Commissioners. — Under  the  New  Jersey  Act  for  the  Forma- 
tion of  Borough  Commissioners,  prescribing  that  the  chosen  freeholder 
shall  call  a  special  election,  upon  a  petition  being  presented  to  him  signed 
by  owners  of  at  least  one-tenth  in  value  of  the  land  to  be  embraced  in  the 


purposes ;  and  the  same  is  true  of  Connecticut. 
Southport  v.  Ogden,  23  Conn.  128.  See  also 
Brown  v.  State,  18  Ohio  St.  496;  1  Dill.  Mun. 
Corp.,  §  41,  note;  Bouv.  Law  Diet.,  tit.  Bor- 
oughs. 

Same  as  Town. — In  1  Bl.  Com.  114,  it  is 
said  that  a  borough  is  understood  to  be  a 
town,  either  corporate  or  not,  that  sendeth 
burgesses  to  Parliament. 

Synonymous  with  "  Village." — In  an  indict- 
ment for  embezzlement,  one  of  the  counts 
described  a  village  as  an  organized  "  borough 
and  village,"  and  it  was  held  on  objection 
to  the  indictment  that  borough  and  village 
were  to  be  understood  as  duplicate  or  cumu- 
lative names  of  the  same  thing.  Brown  v. 
State,  18  Ohio  St.  507 

1.  Change  of  Name. — A  change  from  "East 
Stroudsburg"  to  "  Penn  City  "  was  refused. 
East  Stroudsburg  Borough,  9  Pa.  Co.  Ct. 
Rep.  529. 

2.  England. — At  the  time  of  the  conquest  of 
England  by  William  of  Normandy  (A.D.  1066) 
the  boroughs  were  unincorporated  and  did 
not  constitute  bodies  politic.  The  right  of 
local  self-government  was  not  in  general  con- 
ferred upon  them  until  the  time  of  John 
(1199-1216),  and  it  was  not  until  the  time  of 
Edward  the  First  that  they  obtained  the  right 
of  returning  members  to  Parliament  He 
caused  writs  to  be  issued  to  about  one  hun- 
dred and  twenty  cities  and  boroughs,  enjoin- 
ing them  to  send  to  Parliament  two  deputies 
from  each  borough  within  their  county.  The 
political  powers  thus  acquired  by  boroughs 
gave  them  political  importance.  James  I. 
incorporated  boroughs,  endowing  them  with 
parliamentary  franchise,  but  confining  the 
exercise  of  the  right  to  vote  to  select  classes. 
This  was  remedied  by  the  Reform  Act  of  5  and 
6  Wm.  IV.  1835,  c.  76.  1  Dill.  Mun.  Corp., 
§  8 

3.  In  Pennsylvania  few  boroughs  were 
erected  by  the  proprietary,  but  after  the 
Revolution  numerous  special  charters  were 
granted  by  the  legislature.  In  1834  a  gen- 
eral system  was  provided  whereby  the  court 
of  quarter  sessions,  with  concurrence  of  the 
grand  jury,  might  erect  certain  territory  with 
its  inhabitants  into  boroughs.  In  1851  a  general 
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act  was  passed  for  the  regulation  of  boroughs 
incorporated  after  its  passage.  Pennsylvania 
Boroughs,  by  Halcome;  Johns  Hopkins  Uni- 
versity Studies,  Fourth  Series,  No.  4;  Act 
April  1,  1834,  P.  L.  163;  Act  April  3,  1855, 
L.  320;  Brightly's  Purd.  Dig.  (Pa.)  125;  Com. 
v.  Montrose,  52  Pa.  St.  391. 

In  Connecticut  boroughs  are  erected  by  act 
of  legislature.  The  present  boroughs  were 
enumerated  in  1875.  Connecticut  Rev.  Stat., 
p.  2,  tit.  2.  The  charters  cannot  be  altered  on 
petition  by  the  assembly  without  due  adver- 
tisement of  said  petition  Rev.  Stat.  1S75, 
tit.  6,  §  7,  p.  79;  Southport  v.  Ogden,  23 
Conn.  130. 

In  New  Jersey  boroughs  date  back  to  the  early 
part  of  the  eighteenth  century,  but  they  were 
erected  by  special  acts,  and  without  uniform- 
ity of  purpose  or  system  until  1818,  when  a 
general  borough  act  was  passed.  By  this  act, 
by  the  petition  and  votes  of  the  inhabitants, 
any  township,  or  part  thereof,  embracing  an 
area  not  exceeding  four  square  miles,  and 
containing  a  population  not  to  exceed  five 
thousand,  may  become  a  borough.  The  peti- 
tion is  presented  to  the  freeholder  who  calls 
the  election;  each  borough  elects  a  mayor 
and  six  councilmen,  who  serve  without  com- 
pensation. New  Jersey  Act,  April  5,  1878; 
Laws  of  1878,  p.  403. 

4.  See  the  titles  Counties  ;  Municipal 
Corporations;  Towns  and  Townships. 

5.  Constitutionality  of  Acts.  —  In  State  v. 
Clayton,  53  N.  J.  L.  277,  it  was  held  that  the 
"Act  for  the  formation  of  borough  govern- 
ments," approved  April  5,  1878,  was  a  general 
act,  and  not  within  the  prohibition  of  the 
constitution  against  the  enactment  of  private, 
local,  or  special  laws  regulating  the  internal 
affairs  of  towns 

But  in  Long  Branch  Police,  etc.,  Commis- 
sion v.  Sloane,  49  N.  J.  L.  356,  the  act  entitled 
"A  supplement  to  an  act  entitled  'An  act  for 
the  formation  of  borough  governments,'  ap- 
proved April  5,  1878,"  which  was  approved 
April  22,  1886  (P.  L.  255),  was  held  invalid 
as  being  in  contravention  of  the  constitutional 
prohibition  against  local  and  special  laws 
regulating  the  internal  affairs  of  towns,  etc. 
See  the  title  Statutes. 
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projected  borough,  it  has  been  held  that  the  provision  requires  that  the 
petitioners  be  such  owners  at  the  time  of  presenting  the  petition.1 

incorporation  by  Courts — Pennsylvania. —  In  Pennsylvania  the  several  courts  of 
quarter  sessions  within  the  commonwealth  have  the  power,  by  and  with  the 
concurrence  of  the  grand  jury  of  the  county,  to  incorporate  boroughs2  upon 
an  application  in  writing  signed  by  a  majority  of  the  freeholders  residing  within 
the  limits  of  the  proposed  borough.3 

Statute  of  Incorporation  Construed  Strictly — Record  must  Show  Performance  of  Conditions. — 
The  statutes  which  confer  upon  the  courts  of  quarter  sessions  the  power  to 
incorporate  boroughs  must  be  strictly  construed,4  and  the  performance  of 
all  the  conditions  essential  to  the  exercise  of  this  power  must  appear  affirma- 
tively on  the  record.5 

What  Certificate  of  Grand  Jury  should  Set  Forth. —  In  a  proceeding  to  incorporate  a 
borough,  the  certificate  of  the  grand  jury  should  set  forth  substantially  that 
after  a  full  investigation  of  the  case  the  jurors  found  that  the  conditions 
prescribed  by  law  had  been  complied  with,  and  that  they  believe  it  is 
expedient  to  grant  the  prayer  of  the  petitioners.6 


1.  Yard  v.  Ocean  Beach,  48  N.  J.  L.  375. 

2.  Pennsylvania  —  Courts  of  Quarter  Session. — 

Brightly's  Purdon  Dig.  (1894),  P-  23°!  ^n  re 
Incorporation  of  Osborne,  101  Pa.  St.  284;  In 
reincorporation  of  Summit,  114  Pa.  St.  362; 
Linfield  Borough,  1  Montg.  (Pa.)  34;  War- 
riorsmark  Borough,  1  Walk.  (Pa.)  66. 

Petition  to  Exclude  Lands. — But  after  the  in- 
corporation of  a  borough,  the  petition  of  a 
single  landowner  to  exclude  his  lands  there- 
from is  beyond  the  authority  of  the  quarter 
session.    Lark's  Petition,  3  Montg.  (Pa.)  137. 

The  General  Borough  Law  of  Pennsylvania, 
of  1851,  is  only  applicable  to  boroughs  incor- 
porated after  its  passage.  Com  v.  Montrose, 
52  Pa.  St.  391. 

3.  Application  for  Incorporation.— Brightly's 
Purdon  Dig.  (1S94),  p.  230 ;  Versailles  Bor- 
ough, 159  Pa.  St.  43;  Narberth  Village,  16  Pa. 
Co.  Ct.  Rep.  29,  32  ;  In  rc.  Incorporation  of  Tay- 
lorport,  21  W.  N.  C.  (Pa.)  533;  Tullytown 
Borough,  11  Pa.  Co.  Ct.  Rep.  97.  But  see 
Eddystone  Borough,  3  Del.  Co.  Rep.  (Pa.) 
541,  where  it  was  held  that  a  petition  need 
not  be  signed  by  a  majority  of  the  freeholders 
of  an  existing  unincorporated  village  which 
was  included  within  its  limits. 

No  Distinction  between  Male  and  Female  Free 
holders. — In  Akron  Borough,  12  Lane.  (Pa.) 
172,  it  was  held  that  the  Pennsylvania  Act  of 
1834  (Brightly's  Purdon  230),  providing  for 
the  Incorporation  of  boroughs,  made  no  dis- 
tinction between  male  and  female  freeholders; 
and  that  widows,  and  single  or  married  wom- 
en, if  freeholders,  might  sign  the  petition, 
and  be  counted  in  computing  a  majority  of 
resident  freeholders. 

Doubt  an  to  Number  of  Petitioners — Lobs  of 
Jurisdiction  by  Court — If  there  i>-  any  doubt 
whether  the  petition  t"  incorporate  a  borough 
||  signed  by  a  majority  of  the  freeholders,  the 
court  can  neither  entertain  the  petition  nor 
take  any  further  proceedings  thereunder.  If 
the  petition  is  not  signed  l>\  :i  majority  of  the 
freeholders  who  are  inhabitants  of  the  bor- 
ough, the  court  loses  jurisdiction,  and  may  not 
acquire  it  by  reducing  the  territorial  limits  B.0 
that  a  majority  of  the  freeholder1-  should  have 


their  names  on  the  petition.  In  rc  Taylors- 
port  (Pa.  1888),  13  Atl.  Rep.  224. 

Population. — But  the  courts  of  quarter  ses- 
sions have  power  to  incorporate  a  borough 
without  regard  to  its  population.  Blooming 
Valley  Borough,  56  Pa.  St.  66;  Quakertown 
Borough,  3  Grant's  Cas.  (Pa.)  203.  And  the 
soundness  of  the  discretion  exercised  by  them 
is  not  subject  to  review.  Sewickley  Borough, 
36  Pa.  St.  80. 

Where  Middle  of  a  Township  Road  Forms 
Boundary  Lines. — Where  there  is  an  almost 
unanimous  sentiment  of  the  property  holders 
within  the  territory  to  be  incorporated  in  fa- 
vor of  a  borough,  an  application  for  a  char- 
ter will  not  be  refused  because  the  middle  of  a 
township  road  or  the  middle  of  the  streets  of 
a  neighboring  village  form  part  of  its  bound- 
ary line.  Incorporation  of  Edgewood,  130 
Pa.  St.  348. 

4.  Statutes  of  Incorporation  Construed  Strict- 
ly.— Versailles  Borough,  159  Pa.  St.  45;  West 
Philadelphia's  Case,  5  W.  &  S.  (Pa.)  281 ;  Com. 
v.  Montrose,  52  Pa.  St.  391. 

6.  Record  must  Show  Performance  of  Condi- 
tions.—  Versailles  Borough,  1^9  Pa.  St.  45; 
West  Philadelphia's  Case,  5  W~.  &  S.  (Pa.)  281. 

Record  must  Show  that  Majority  Signed  Three 
Months  before  Presentation  of  Petition. — In  or- 
der to  sustain  a  judicial  incorporation  of  a 
borough,  it  must  appear  upon  the  record  that 
the  application  for  it  was  signed  by  the  peti- 
tioners within  three  months  immediately  pre- 
ceding its  presentation  to  the  court,  and  that 
they  were  a  majority  of  the  freeholders  resid- 
ing within  the  limits  of  the  town  or  village 
proposed  to  be  incorporated.  In  re  Incor- 
poration of  Osborne,  101  Pa.  St.  284;  In  re 
Incorporation  of  Summit,  114  Pa.  St.  362; 
Versailles  Borough,  1 59  Pa.  St.  43. 

But  it  need  not  appear  in  the  petition  pray- 
ing for  Incorporation  that  it  was  signed  by  the 
petitioners  within  three  months  immediately 
preceding  it1-  presentation.  In  re  Incorpora- 
tion of  Summit,  114  Pa.  St.  362;  In  rr  Incor- 
poration of  La  Plume,  18  W".  N.  C.  (Pa.)  82. 

6.  What  Cortlflcato  of  Orand  Jury  Bhould  Set 
Forth. —  And  a  cert iticate  "approved,"  simply, 
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Decree  of  Incorporation — When  Made. — A  decree  of  incorporation  cannot  be  made 
until  the  next  term  after  the  return  and  certificate  of  the  grand  jury  have 
been  filed.1 

Effect  of  Failure  to  Record  Decree  for  Incorporation. — The  failure  of  a  borough  to 
record  the  decree  of  its  incorporation  has  been  held  fatal  to  its  legal 
existence.* 

Notice  of  Proceedings  to  Incorporate — What  mnst  State. — Notice  to  the  inhabitants  of 

proceedings  to  incorporate  a  borough  is  always  requisite,3  and  such  notice 
must  state  the  time  and  place  when  and  where  the  petition  for  incorporation 
will  be  presented.4 

Defect  in  Published  Notice  of  Application — How  Cured. — When  parties  objecting  to 
the  incorporation  of  a  borough  have  taken  actual  notice  of  the  proceedings 
by  filing  exceptions  to  the  proceedings  of  the  grand  jury,  any  defect  in  the 
published  notice  of  the  application  is  thereby  cured.5 

Facts  Warranting  incorporation. — The  fact  that  the  advantages  to  the  whole 
people,  as  a  community,  will  overbalance  the  disadvantages,  will  warrant  the 
incorporation  of  a  village  and  adjacent  territory  into  a  borough.6 

III.  Boundaries — 1.  In  General. — The  boundaries  of  boroughs  are  fixed  by 
the  general  or  special  statutes  creating  the  latter.7 

Two  or  More  Distinct  Villages. — An  act  authorizing  the  incorporation  of  "  any 
town  or  village  "  containing  a  certain  number  of  inhabitants,  on  the  petition 
of  a  majority  of  the  freeholders  residing  within  the  limits  of  the  village  or 
town,  does  not  warrant  the  incorporation  into  a  borough  of  two  or  more 
distinct  villages,  together  with  a  tract  of  open  farming  country.8 


is  not  in  conformity  with  the  requirements  of 
the  Pennsylvania  Act  of  April  i,  1834  (P.  L. 
163).  In  re  Incorporation  of  Summit,  114 
Pa.  St.  362. 

1.  Decree  of  Incorporation  —  When  Made. — 
Lehman  Borough,  4  Kulp  (Pa.)  312  ;  Warriors- 
mark  Borough,  1  Walk.  (Pa.)  66. 

2.  Failure  to  Record  the  Decree  of  Incorpora- 
tion Fatal. — Wintergreen  Alley,  11  Pa.  Co. 
Ct.  Rep.  126. 

3.  Brightly's  Purdon's  Dig.  1894,  p.  231.  See 
the  title  Municipal  Corporations. 

4.  What  Notice  must  State. — In  re  Incorpora- 
tion of  Osborne,  101  Pa.  St.  284. 

Petition  Signed  at  Adjourned  Session  of  Quar- 
ter Sessions  Sufficient  Notice. — When  a  petition 
for  the  incorporation  of  a  borough  was  filed 
at  an  adjourned  session  of  the  court  and  re- 
ported on  by  the  next  grand  jury,  it  was  held 
that  such  a  petition  was  regular  and  was  suffi- 
cient notice.  Eddystone  Borough,  3  Del. 
Co.  Rep.  (Pa.)  541. 

Sufficiency  of  the  Publication  of  Notice. — The 
publication  in  a  weekly  newspaper  on  January 
9,  16,  and  23,  1889,  and  in  a  daily  paper  on 
January  4,  5,  and  7,  1889,  of  a  notice  that  on 
February  7,  1889,  an  application  would  be  made 
for  the  incorporation  of  a  borough,  was  a  suffi- 
cient compliance  with  an  act  providing  that 
such  notice  should  be  published  for  a  period  of 
not  less  than  thirty  days  immediately  preced- 
ing the  application.  Incorporation  of  Jean- 
nette,  129  Pa.  St.  567. 

6.  Defect  in  Published  Notice  of  Petition — 
How  Cured. — Incorporation  of  Edgewood,  130 
Pa.  St.  348.  See  Annexation  of  Camp  Hill, 
142  Pa.  St.  518;  Taylor  Borough,  160  Pa.  St.  479. 

6.  Facts  Warranting  Incorporation. — Pros- 
pect Park  Borough,  166  Pa.  St.  502. 


In  Lehman  Borough,  4  Kulp  (Pa.)  313,  it 
was  held  that  the  erection  of  a  school  district 
was  no  sufficient  reason  for  the  incorporation 
of  a  borough. 

7.  Boundaries. — See  supra,  this  title,  Crea- 
tion. 

8.  If  this  is  done  it  must  appear  that  a  ma- 
jority of  the  whole  mass  joined  in  the  petition. 
West  Philadelphia's  Case,  5  W.  &  S.  (Pa.) 
281.  See  Little  Meadows  Borough,  28  Pa.  St. 
256;  Taylor  Borough,  160  Pa.  St.  476;  Eddy- 
stone  Borough,  3  Del.  Co.  Rep.  (Pa.)  541; 
Swoyersville  Borough,  5  Kulp  (Pa.)  191. 

Manufacturing  Plants. — It  was  held  in  In- 
corporation of  Duquesne,  147  Pa.  St.  58,  that 
manufacturing  plants  built  on  a  tract  of  land 
between  the  resident  portion  of  a  village  and 
a  river,  but  cut  off  from  the  township  to  which 
they  belonged,  were  properly  included  within 
the  corporate  limits  of  a  borough  incorporated 
under  the  General  Borough  Act  of  April  3, 
1851. 

Farming  Lands. — The  Pennsylvania  Act  of 
1863  provides  that  whenever  the  boundaries 
fixed  by  petition  for  a  borough  "shall  em- 
brace lands  exclusively  used  for  the  pur- 
pose of  farming  and  not  properly  belonging  to 
the  town  or  village,"  the  court  shall  have 
power  to  so  change  the  boundaries  as  to  ex- 
clude such  lands.  See  Pennsburg  Borough, 
3  Montg.  (Pa.)  187;  Collingdale  Borough,  4 
Del.  Co.  Rep.  (Pa.)  595;  Blooming  Valley 
Borough,  56  Pa.  St.  66;  Incorporation  of 
Duquesne,  147  Pa.  St.  58;  Taylor  Borough, 
160  Pa.  St.  475;  Prospect  Park  Borough,  166 
Pa.  St.  503.  See  In  re  Borough,  4  Kulp 
(Pa.)  225. 

Mansion  House. — In  Tullytown  Borough,  11 
Pa.  Co.  Ct.  Rep.  97,  it  was  held  that  where 
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Extent  of  Territory — How  Determined — Judicial  Discretion. — The  determination  of  the 
extent  of  the  territory  to  be  included  within  the  limits  of  a  proposed  borough 
is  within  the  judicial  discretion  of  the  grand  jury  and  of  the  court  of  quarter 
sessions,  and  the  Supreme  Court  will  not  review  the  soundness  of  this  discre- 
tion unless  a  clear  case  of  abuse  is  shown.1 

2.  Annexation  of  Territory. — In  Pennsylvania  acts  have  been  passed  pro- 
viding for  change  of  boundary,  and  the  annexation  of  adjacent  territory  to 
boroughs;2  and  these  acts  have  been  held  to  be  constitutional.3 

Description  of  Boundaries— Courses  and  Distances. — In  Pennsylvania  the  petition  for 
the  incorporation  of  a  borough  must  exhibit  the  courses  and  distances  in 
words  at  length.4 

What  Petition  for  Annexation  must  State. — A  petition  for  annexation  must  state 
that  the  land  adjoins  the  township  to  which  the  court  is  petitioned  to  annex  it.6 

3.  Division  into  Wards. — In  Pennsylvania  acts  prescribing  the  manner  of 
dividing  boroughs  into  wards  have  been  enacted  by  the  legislature,6  and  such 
acts  have  been  held  not  unconstitutional.7 


the  mansion  house  of  a  farm  was  properly  a 
part  of  the  village  it  might  be  included  within 
the  limits  of  a  borough,  even  though  a  greater 
part  of  the  farm  was  excluded. 

Inclusion  of  Boundary  of  an  Old  Borough — The 
court  of  quarter  sessions  may  incorporate  a 
borough  which  includes  within  its  boundaries 
a  part  of  the  territory  of  an  old  borough,  but 
the  same  proceedings  are  required  in  chang- 
ing the  limitation  of  the  old  borough  as  are 
necessary  in  an  original  incorporation.  Darby 
v.  Sharon  Hill,  112  Pa.  St.  66. 

1.  Taylor  Borough,  160  Pa.  St.  479;  Sewick- 
ley  Borough,  36  Pa.  St.  80;  Blooming  Valley 
Borough,  56  Pa.  St.  66;  Annexation  of  Camp 
Hill,  142  Pa.  St.  516. 

Contiguous  Property  Annexed. — A  number  of 
contiguous  properties  may  be  annexed  to  a 
borough  in  one  proceeding,  under  the  Penn- 
sylvania Act  of  June  n,  1S79.  And  this  may 
be  done  even  though  some  of  them  do  not 
adjoin  the  borough.  Annexation  of  Camp 
Hill,  142  Pa.  St.  511. 

2.  Sec  Pennsylvania  Acts,  April  1,  1834; 
April  3,  185 1 ;  June  [I,  1879;  May  17,  1883. 
See  the  title  Municipal  Corporations. 

3.  Acts  Constitutional — I'ottstown  K  x  tension, 
I  Montg.  (Pa.)  1H9,  4  Montg.  (Pa.)  29;  Lans- 
dale  Kxtension,  1  Montg.  (Pa.)  192;  In  re 
Pottstown,  117  Pa.  St.  538. 

4.  Description  of  Boundaries— Courses  and  Dis- 
tances.— Ridley  Park  Borough,  11  Pa.  Co.  Ct. 
Rep.  108. 

But  where  one  of  the  boundaries  of  a  pro- 
posed borough  was  a  navigable  river,  the 
description  of  the  line  of  the  river  as  extending 
"thence  by  low  water  line,  and  down  said 
river,   feet,"  was  held  a  sufficient  descrip- 
tion. Incorporation  of  Diiqiicsnc,  147  Pa. 
St.  58. 

When  No  Appeal  Is  Taken  ;is  provided  by  the 
Act  of  June  2,  1K71,  upon  tin-  admission  of 
adjacent  territories  into  ;t  borough  under  the 
Act  of  April  3,  1H51,  by  borough  authorities, 
the  annexation  is  complete  upon  expiration 
of  the  time  allowed  for  appeal.  PlttSton 
Borough,  3  Kulp  (I'll.)  297. 

6  What  Petition  for  Annexation  must  State  — 
In  re  Heidler's  Petition,  122  Pa.  St.  653. 


Audit  Cost  of  Annexation. — Under  the  Act  of 
June  1,  1887,  the  audit  cost  of  the  annexa- 
tion of  land  to  a  borough  under  the  Act  of 
June  11,  1879,  must  be  paid  by  the  borough. 
Hazelton  Borough,  5  Kulp  (Pa.)  187. 

On  Whose  Petition  Limits  Extended. — Under 
the  Act  of  April  1,  1834,  the  borough  limits 
may  be  extended  upon  the  petition  of  those 
inside  the  borough;  or  under  the  Act  of  June 
11,  1879,  on  the  petition  of  those  outside. 
Waynesboro  Extension,  6  Pa.  Co.  Ct.  Rep. 
140. 

Under  What  Acts  Proceedings  Instituted. — 

Where  the  inhabitants  institute  proceedings 
to  extend  the  limits  of  the  borough,  such  pro- 
ceedings should  be  conducted  under  the  Act  of 
April  1,  1834;  the  Act  of  June  2,  1871,  only 
applies  where  the  application  is  by  owners 
of  the  adjacent  territory.  In  re  Borough,  3 
Chest.  Co.  Rep.  (Pa.)  228. 

Appeal  on  the  Merits. — In  proceedings  to  an- 
nex adjacent  territory  to  a  borough,  under 
the  Pennsylvania  Act  of  June  II,  1879  (P-  L. 
150),  no  appeal  on  the  merits  lies  to  the  Su- 
preme Court.  The  Act  of  May  9,  1889  (P.  L. 
158),  does  not  extend  the  right  of  review  or 
modify  its  exercise;  and  in  an  appeal  there- 
under the  expediency  of  such  annexation 
cannot  be  considered.  Annexation  of  Camp 
Hill,  142  Pa.  St.  511. 

6.  Pennsylvania. — Act  of  May  14,  1874  (P. 
L.  159).  See  the  title  Municipal  Corpora- 
tions. 

Obliteration  of  Local  Act  by  Decree  —Where 
a  local  act  provides  for  the  division  of  a  bor- 
ough into  two  wards,  a  decree  under  the 
Pennsylvania  Act  of  14th  of  May,  1874,  that 
it  be  divided  into  eight  wards,  obliterates  the 
local  act.  Com.  v.  Van  loon,  4  Kulp  (Pa.) 
338- 

Subdivision  of  Wards. — The  Act  of  14th  of 

May,  1871,  and  its  supplement  of  loth  of  May, 
1878,  do  not  apply  to  the  division  of  a  ward 
into  several  ward8,  bill  are  limited  to  the  di- 
vision of  a  borough  Into  wards.  Com.  r.  Pat- 
tison,  1  Lane.  (Pa.)  252. 

7.  In  re  Eighth  Ward  of  Norristown,  19  W. 
N.  C.  (Pa.)  510;  Com.  :•.  Yanloon,  4  Kulp 
(Pa.)  338. 
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In  General. 


Manner  of  Procedure  in  Dividing  Boroughs  into  Wards. — In  dividing  boroughs  into 
wards  under  the  Pennsylvania  statute,  when  the  petition  is  filed  a  proper 
notice  should  be  directed  by  the  court,  and  an  order  should  show  the  charac- 
ter of  the  notice  to  be  given,  and  what  notice  was  given  should  be  certified 
specifically  in  the  report  of  the  commissioners;  specific  directions  to  com- 
missioners to  inquire  into  the  propriety  of  granting  the  prayer  of  the  peti- 
tioner should  be  contained  in  the  order  of  the  court,  and  the  report  of  the 
commissioners  should  contain  an  equally  specific  opinion  as  to  the  propriety 
of  granting  this  prayer.1 

Commissioners — Public  Adjournment  Presumed — Report. — It  has  been  held  that  where 
commissioners  appointed  to  divide  a  borough  into  wards  have  met  after  due 
notice,  it  will  be  presumed  that  an  adjournment  was  public,  and  their 
report  need  not  show  that  formal  notice  of  the  adjourned  meeting  was 
posted;2  and  the  commissioners  must  report  to  the  next  term  of  the  court, 
the  act  in  this  regard  being  mandatory.3 

IV.  Powers,  Duties,  and  Liabilities — 1.  In  General. — Boroughs  have  the 
common-law  powers  strictly  incidental  to  municipal  corporations,  and  are 
subject  to  like  liabilities.  Their  powers  and  liabilities  as  distinguished  from 
municipal  corporations  are  only  such  as  are  defined  and  prescribed  by  statute.4 

Ordinances — Conviction  before  a  Burgess. — Under  the  General  Borough  Act  of 
Pennsylvania  fines  and  penalties  must  be  made  recoverable  before  a  justice; 
and  hence  a  borough  has  no  power  to  pass  an  ordinance  providing  for  a  con- 
viction before  a  burgess,  and  the  confiscation  of  property  for  its  violation.6 

Prohibiting  Erection  of  Frame  Buildings. — And  the  power  to  pass  ordinances  pro- 
hibiting the  erection  of  frame  buildings  under  a  penalty  is  not  possessed  by 
the  boroughs  generally  throughout  the  state;  hence,  in  the  absence  of  special 
circumstances,  a  borough  has  not  this  power.6 


1.  Manner  of  Procedure  In  Dividing  Boroughs 
Into  Wards. — Brown  v.  Fowzer,  114  Pa.  St. 
446;  Columbia  Borough,  163  Pa.  St.  259. 

Notice  of  Division  to  Inhabitants. — In  a  pro- 
ceeding to  divide  a  borough  by  commissioners, 
notice  of  the  time  and  place  of  meeting  must 
be  given  the  inhabitants,  and  a  report  which 
shows  notice  to  the  electors  only  is  insuffi- 
cient. A  borough  will  be  divided  only  to  suit 
the  convenience  of  the  inhabitants.  In  re 
Borough,  3  Lane.  (Pa.)  179. 

Not  Necessary  to  State  Specific  Number  of 
Wards. — But  it  is  not  necessary  for  the  peti- 
tioners to  ask  for  a  division  into  a  specific 
number  of  wards,  or  to  state  the  boundaries 
thereof,  in  a  proceeding  under  the  Pennsyl- 
vania Act  of  May  14,  1874 ;  such  details  should 
be  left  to  the  commissioners' judgment  under 
the  supervision  of  the  court.  Shamokin  Divi- 
sion, 6  Pa.  Co.  Ct.  Rep.  573;  In  re  Division 
of  Gettysburg,  90  Pa.  St.  355. 

2.  Public  Adjournment  of  Commissioners  Pre- 
sumed.— Division  of  Lansford,  141  Pa.  St.  134. 

3.  Jermyn  Borough,  3  C.  PI.  Rep.  (Pa.)  39. 
Contra,  In  re  Division  of  Fifteenth  Ward, 
11  Phila.  (Pa.)  406. 

4.  Willard  v.  Killingworth,  8  Conn.  253; 
Brightly's  Purdon  Dig.  (1894),  p.  239.  See 
the  title  Municipal  Corporations. 

Ultra  Vires  Contract. — In  Henderson  v.  Sib- 
ley County,  28  Minn.  515,  it  was  held  that  the 
people  of  a  borough  would  be  protected 
against  the  unauthorized  act  of  its  public 
officers  when  this  could  be  done  without  injus- 
tice to  others ;  so  that  where  the  borough 


council  entered  into  a  contract  with  the  county 
commission  which  it  was  beyond  the  powers 
of  the  commission  to  make,  and  paid  two 
thousand  dollars  into  the  county  treasury  pur- 
suant to  the  contract,  the  borough  was  enti- 
tled to  recover  the  money  back  from  the 
county.  See  the  title  Municipal  Corpora- 
tions. 

6.  Agnew  v.  Washington,  7  Pa.  Co.  Ct. 
Rep.  180.  See  Com.  v.  Thompson,  17  W.  N. 
C.  (Pa.)  170.  See  also  the  titles  Municipal 
Corporations;  Ordinances. 

6.  Kneedler  v.  Norristown,  100  Pa.  St.  368, 
45  Am.  Rep.  384;  Borough  v.  Stevenson,  2 
Del.  Co.  Rep.  (Pa.)  399;  Borough  v.  Zeigh- 
ler,  2  Pa.  Co.  Ct.  Rep.  326. 

But  an  ordinance  prohibiting  the  erection 
of  frame  buildings  within  a  densely  populated 
portion  of  a  borough  would  be  sustained. 
Borough  v.  Stevenson,  2  Del.  Co.  Rep.  (Pa.) 
399- 

Connecticut  —  Fireproof  Buildings .  —  Where 

the  charter  of  a  borough  gave  the  burgesses 
power  to  organize  a  fire  department,  to  pre- 
vent the  use  of  buildings  for  any  purpose 
which  might  expose  the  borough  to  damage 
from  fire,  and  in  general  to  provide  adequate 
protection  against  fire,  it  was  held  that  the 
provisions  of  this  charter  conferred  no  power 
on  the  burgesses  to  establish  fire  limits  within 
the  borough,  and  to  require  that  all  new  build- 
ings or  extensions  of  buildings  within  those 
limits  should  be  constructed  of  brick,  stone, 
iron,  or  concrete,  upon  plans  approved  by  the 
burgesses.  Pratt  v.  Litchfield,  62  Conn.  112. 
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Governing  Bodies. 


Incorporation  of  Borough  into  City. — A  borough  ordinance  is  not  repealed  by  the 
mere  incorporation  of  a  borough  into  a  city.1 

Adjustment  of  Liabilities  of  a  Borough  Accruing  Prior  to  Its  Erection. — When  a  borough 
has  been  carved  out  of  an  existing  borough,  or  from  a  township,  it  is  still 
liable  for  a  ratable  proportion  of  the  debts  and  liabilities  accruing  prior  to  its 
erection;2  and  the  court  of  quarter  sessions  has  the  power  to  appoint  audi- 
tors to  make  the  adjustments.3 

Bounty  Bonds. — A  borough  is  liable  on  a  bounty  bond  where  an  ordinance 
authorizing  its  issue  was  legally  passed.4 

Where  Borough  must  be  Sued. — Suit  can  be  brought  against  a  borough  only  in  a 
court  having  jurisdiction  within  its  territorial  limits.5 

2.  Governing  Bodies. — The  corporate  body  at  large  of  a  borough  in  the 
exercise  of  its  corporate  powers  is  usually  represented  by  a  common  council 
or  other  municipal  board.6 

Pennsylvania — Election  of  Common  Council — Powers. — In  Pennsylvania  the  inhabitants 
of  a  borough  elect  the  members  of  the  common  council  and  a  chief  burgess 
whose  powers  are  regulated  and  defined  by  statute.'5' 


And  where  the  ordinance  of  a  borough  pro- 
hibited any  person,  without  the  consent  of 
the  warden  and  burgesses  first  obtained,  to 
erect  any  building  or  addition  thereto,  unless 
the  outer  wall  should  be  composed  of  some 
metallic  or  mineral  noncombustible  material, 
and  the  owner  of  a  wooden  building,  one-half 
of  which  had  been  nearly  destroyed  by  fire, 
rebuilt  that  half  with  wood,  using  a  few 
of  the  charred  timbers,  it  was  held  that 
this  was  not  a  violation  of  the  ordinance. 
Stamford  v.  Studwell,  60  Conn.  85. 

1.  Ordinances  Not  Repealed  by  Incorporation 
of  Borough  Into  City. —  In  Erie  Academy  v. 
Erie,  31  Pa.  St.  515,  it  was  held  that  an  act  of 
assembly  converting  a  borough  into  a  city 
did  not  of  itself,  and  in  the  absence  of  express 
provisions  to  that  effect,  either  repeal  former 
acts  of  assembly  relative  to  the  borough  or 
annul  existing  ordinances. 

2.  Pennsylvania  Act  of  June  1,  i887;Bright- 
ly's  Purdon  Dig.  233;  Township  v.  Borough, 
5  Kulp  (Pa.)  49;  School  Board's  Peti- 
tion, 1  Leg.  Rec.  (Pa.)  11  ;  Darby  School  Dis- 
trict's Appeal,  160  Pa.  St.  79;  Incorporation 
of  Sharon  Hill,  140  Pa.  St.  250. 

Liability  for  Judgment. — In  Township  v.  Bor- 
ough, 5  Kulp  (Pa.)  49,  it  was  held  that  where 
a  borough  had  been  carved  from  a  township, 
it  was  liable  for  a  ratable  proportion  of  a 
judgment  obtained  against  the  township  for  a 
cause  of  action  sounding  in  tort,  which  had 
accrued  prior  to  the  erection  of  the  borough. 

New  Jersey  —  Adjustments  on  Incorporation. — 
Where,  prior  to  the  incorporation  of  part  of  a 
township  under  the  New  Jersey  Act  for  the 
Formation  of  Borough  Commissions  (P.  L., 
N.  J.  48),  overseers  of  highways  had  been 
assigned  their  several  limits,  and  the  money 
voted  to  be  raised  by  taxation  for  roads  had 
been  appropriated  to  the  respective  road  dis- 
tricts, it  was  held  that  on  the  subsequent  in- 
corporation of  borough  commissions  such 
appropriations  could  not  be  changed  so  that 

the  borough  commissioner!  could  recover  the 

amount  paid  by  the  township  incorporated 
Into  a  borough.  Matawan  v.  Horner,  48  N. 
J.  L.  441. 


3.  Appointment  of  Auditors  to  Make  Adjust- 
ments.— Under  the  Pennsylvania  Act  of 
June  1,  1887  (Brightly's  Purdon  Dig.  233),  the 
quarter  session  has  jurisdiction  to  appoint  an 
auditor  to  report  upon  the  proper  adjustment 
of  the  property  and  indebtedness  of  the  school 
districts  in  two  boroughs  where  one  borough 
is  created  out  of  the  territory  comprised  in 
another.  Darby  School  District's  Appeal,  160 
Pa.  St.  79. 

Borough  Cannot  Appeal  from  Apportionment  of 
Debt. — A  township  being  in  debt,  and  four 
boroughs  being  erected  out  of  it,  an  act  was 
afterwards  passed  authorizing  commissioners 
to  ascertain  the  indebtedness  of  the  township 
and  the  amount  due  from  the  boroughs  re- 
spectively, and  make  a  just  distribution  of  the 
indebtedness  between  the  township  and  bor- 
oughs, and  requiring  all  persons  having 
"  claims  "  to  present  them;  it  was  held  that 
an  appeal  was  allowed  only  between  the  cred- 
itors and  the  township,  and  that  the  boroughs 
could  not  appeal  from  the  apportionment  of 
the  debt.    Dunmore's  Appeal,  52  Pa.  St.  374. 

4.  Bounty  Bonds. — Freeport  v.  Marks,  59 
Pa.  St.  253. 

0.  Where  Borough  must  be  Sued. — So  that 
where  a  borough  of  one  county  contracted  a 
debt  and  issued  bonds  with  warrants  of  at- 
torney for  its  payment,  and  judgment  was 
entered  on  one  of  these  bonds  in  the  court  of 
another  county,  it  was  held  that  the  court  was 
without  jurisdiction  ;  and  hence  the  judgment 
was  invalid.  Oil  City  v.  McAboy,  74  Pa.  St. 
249. 

6.  Mrightly's  Purdon  (1894) ;  Gen.  Stat,  of 
Conn.  1888. 

7.  Brightly's  Purdon  (1H94),  244,  248. 
Quarter  Sessions  No  Jurisdiction  to  Appoint 

Councllmen. —  In  Tyrone  Borough,  13  Pa.  Co. 
Ct.  Rep.  651,  it  was  held  that  where  under  the 
Pennsylvania  Act,  May  10,  1S7S  (Brightly's 
Purdon  238),  additional  wards  were  created 
in  a  borough,  the  quarter  sessions  had  no 
Jurisdiction  to  appoint  councilmen,  but  that 
they  must  he  elected  by  the  people  at  the  next 

election. 

Annual  Election. — The  Pennsylvania  Act  of 
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Power  of  Council  to  Decide  Tie  Vote. — The  power  to  decide  a  tie  vote  to  determine 
the  membership  in  a  council  is  vested  in  the  body  itself.1 

Vacation  of  Seat — Removal  of  Councilman. — Members  of  a  borough  council  must  be 

re  idents  of  the  wards  which  they  represent,  and  upon  the  removal  of  a  mem- 
ber  out  of  the  ward  his  seat  in  the  council  is  vacated.2 

Chief  Burgess  Not  Member  of  Council — Right  to  Arrest — Jurisdiction. — In  Pennsylvania 
the  burgess  is  no  longer  a  member  of  the  council,  and  the  meetings  can- 
not be  presided  over  by  him.3  Where  the  burgess  witnesses  a  disturb- 
ance of  the  peace,  he  may  issue  a  warrant  for  the  arrest  of  those 
engaged  in  it.1  But  where  the  offense  of  profanity  has  been  committed 
he  has  no  jurisdiction  to  try  the  case;5  and  the  General  Borough  Act 
does  not  give  him  jurisdiction  to  impose  fines  for  the  violation  of  borough 
ordinances.6 

Duty  of  Burgess  to  sign  Ordinances. — The  duty  to  sign  all  ordinances  regularly 
passed  by  . the  council  is  incumbent  upon  the  burgess.7 

Liability  of  Burgess  for  Abating  Nuisance. — If  a  burgess  tears  down  and  burns  a  house 

which  is  a  public  nuisance  he  is  not  liable  therefor  although  he  acted  with- 
out an  order  of  council.8 


1834,  providing  for  the  election  of  councilmen, 
is  still  in  force,  except  so  far  as  it  is  supplied 
by  that  of  185 1,  so  that  the  whole  number  of 
councilmen  in  a  borough  are  to  be  elected 
annually.    Com.  v.  Engle,  1  Kulp  (Pa.)  284. 

Ward  Representation  Not  Abolished. — The 
Pennsylvania  Act  of  June  I,  1883,  did  not 
abolish  ward  representation  in  borough  coun- 
cils ;  such  an  act  would  have  been  special  leg- 
islation. Com.  v.  Vanloon,  4  Kulp  (Pa.)  33S. 
See  Com.  v.  Dolphin,  2  C.  PI.  Rep.  (Pa.)  85. 

Separate  Election  Necessary  upon  Division  of 
a  Borough  into  Wards. — Where  a  borough  is 
divided  into  wards,  each  ward  must  hold  a 
separate  election  for  an  equal  number  of  coun- 
cilmen and  school  directors  under  the  Penn- 
sylvania Act,  May  14,  1874,  P.  L.  160.  Com. 
v.  Taylor,  159  Pa.  St.  451 ;  Gormley  v.  Camp- 
bell, 34  W.  N.  C.  (Pa.)  53. 

Connecticut — Warden  and  Burgesses  Not  a 
Board  of  Registration. — Where  the  charter  of 
a  borough  provided  that  the  warden  and  bur- 
gesses, on  or  before  the  Monday  next  preceding 
the  annual  election  of  officers,  should  make  out 
a  list  of  all  the  electors  residing  in  the  bor- 
ough, and  qualified  to  vote  therein,  which  list 
might  be  made  out  entirely  from  the  register's 
list  of  the  voters  of  the  town  last  perfected, 
and  no  person  should  vote  at  said  annual  meet- 
ing unless  his  name  should  appear  upon  the 
list  of  voters  made  by  said  warden  and  bur- 
gesses, provided  that  if  the  name  of  any  elector 
legally  qualified  to  vote  should  be  omitted  from 
the  list  and  should  appear  upon  said  registry 
of  the  town,  he  should  be  permitted  to  vote,  it 
was  held  that  the  warden  and  burgesses  were 
not  a  board  of  registration,  their  duties  being 
merely  clerical,  and  that  a  list  copied  from  the 
registry  list  of  the  town  at  the  request  of  the 
clerk  of  the  borough  and  three  burgesses, 
though  not  written  by  the  warden  and  bur- 
gesses, nor  made  at  their  request,  but  accepted 
and  used  at  the  borough  election,  was  a  suffi- 
cient compliance  with  the  requirements  of  the 
charter.    State  v.  Weed,  60  Conn.  18. 

1.  Power  of  Council  to  Decide  Tie  Vote. — Wat 
son's  Election,  3  Pa.  Co.  Ct.  Rep.  486. 


2.  Com.  v.  Yeakel,  13  Pa.  Co.  Ct.  Rep. 
615. 

3.  Burgess  Not  a  Member  of  Council — Election. 

— Bridgeport  v.  Schneipp,  15  Pa.  Co.  Ct. 
Rep.  150.  See  Darrach  v.  Kenney,  12  Pa. 
Co.  Ct.  Rep.  391 ;  Zane  v.  Rosenberry,  153. 
Pa.  St.  38;  Com.  v.  Weir,  165  Pa.  St.  284; 
Com.  v.  Schneipp,  166  Pa.  St.  401. 

Borough  of  Towanda. — But  under  the  special 
Act  of  April  8,  1851,  the  burgess  is  selected  by 
the  board  of  councilmen  from  among  their 
number,  and  the  Act  of  May  23,  1893,  does  not 
apply  to  this  borough.  Com.  v.  Angle,  14, 
Pa.  Co.  Ct.  Rep.  538. 

4.  Right  of  Burgess  to  Arrest. — Com.  v. 
Black,  12  Pa.  Co.  Ct.  Rep.  31. 

6.  Profanity — Right  to  Try  Case. — Schlager  v. 
Borough,  4  Kulp  (Pa.)  244. 

6.  Fines  and  Penalties  for  the  Violation  of 
Ordinances. — And  he  has  no  judicial  authority 
outside  of  that  which  is  expressly  conferred 
by  that  act.  Com.  v.  Thompson,  no  Pa.  St. 
297  ;  Borough  v.  Zeighler,  2  Pa.  Co.  Ct.  Rep. 
326.  The  Act  of  April  3,  1851  (P.  L.  320),  is 
the  one  here  referred  to. 

Rewards. — In  York  v.  Forscht,  23  Pa.  St.  391, 
it  was  held  that  it  was  within  the  legitimate 
province  of  the  burgess  of  a  town  to  offer  re- 
wards for  the  detection  of  offenders  against 
the  general  safety  of  its  inhabitants.  See  the 
title  Rewards. 

7.  Duty  of  Burgess  to  Sign  Ordinances. — Com. 
v.  Bullock,  2  Montg.  (Pa.)  5. 

Acts  Pass  over  Veto  of  Burgess. — In  /;/  re 
Board  of  Health,  14  Pa.  Co.  Ct.  Rep.  116,  it 
was  held  that  under  the  Pennsylvania  Act  of 
May  11,  1893  (Brightly's  Purd.  257),  rules  and 
regulations  of  boards  of  health  in  boroughs 
may  be  established  by  the  passage  of  the  same 
over  the  veto  of  the  chief  burgess. 

8.  Liability  of  Burgess  for  Abating  Public  Nui- 
sance.—  But  if  the  house  was  not  a  public 
nuisance  he  will  be  liable.  Reed  v.  Seely,  13 
Pa.  Co.  Ct.  Rep.  529.  See  generally  the  titles 
Abatement  of  Nuisances,  vol.  1,  p.  63; 
Municipal  Corporations;  Nuisances;. 
Public  Officers. 
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Borough  Treasurer — Payment  of  Warrant — Liability  for  Special  Funds. — On  the  presen- 
tation of  a  warrant  in  proper  form  to  the  borough  treasurer,  he  need  not 
inquire  into  the  consideration,  and  even  though  it  turns  out  that  the  warrant 
was  without  legal  consideration,  he  is  fully  protected  when  he  pays  it.1 
But  he  is  liable  for  the  appropriation  of  special  funds  for  the  payment  of 
general  borough  expenses.2 

Borough  Auditors. — Provision  is  made  for  the  election  of  borough  auditors, 
their  terms  of  office,  duties,  and  compensation.3 

Constables  and  Policemen — Approval  of  High  Constable's  Bond. — A  borough  may  elect 
a  constable  and  a  high  constable,  the  latter  being  the  executive  officer  for  the 
burgess  and  town  council.4  The  quarter  session  has  no  right  to  approve  the 
bond  of  the  high  constable  unless  the  charter  of  the  borough  so  provides.6. 
In  Pennsylvania  the  statute  gives  the  council  sole  power  to  appoint  borough 
policemen.6 

3.  Streets  and  Sidewalks.— Boroughs,  in  common  with  other  corporations 
of  a  similar  nature,  must  use  reasonable  care  to  keep  their  streets  in  a  safe 
condition  for  travel  in  the  ordinary  modes  by  day  and  by  night  ;  and  for  the 
negligent  failure  so  to  do  they  are  liable  to  one  who,  while  traveling  and 
exercising  reasonable  care,  is  injured  by  reason  of  their  negligence.7 


1.  Payment  of  Wan-ant. — But  it  is  his  duty  to 
refuse  payment  where  the  illegal  considera- 
tion appears  on  the  face  of  the  warrant  or  he 
has  actual  notice  of  its  fraudulent  purpose. 
Wolf  v.  Oiler,  16  Pa.  Co.  Ct.  Rep.  235. 

2.  Liability  for  Special  Funds. — Olyphant  v. 
Flynn,  1  Lack.  Jur.  (Pa.)  205. 

3.  Borough  Auditors — How  Vacancy  In  Office 
Filled. — Where  the  borough  is  incorporated 
under  the  general  borough  law  of  April  3, 
1851,  it  is  entitled  to  three  borough  auditors. 
New  Salem  Borough,  6  York  (Pa.)  63.  And 
under  the  Act  of  April  15,  1834,  a  vacancy 
in  the  office  of  auditor  must  be  filled  by  the 
quarter  sessions;  and  by  the  Act  of  March  3, 
1847,  the  term  of  the  appointee  is  fixed  after 
the  expired  term  of  the  person  whose  place  is 
vacant.  Jayne  v.  Smith,  9  Pa.  Co.  Ct.  Rep. 
494. 

The  Appointment  of  Special  Auditors  to  raise, 
resettle,  and  restate  the  account  of  treas- 
urers and  collectors  of  boroughs  in  Schuyl- 
kill county  is  not  authorized  by  the  Pennsvl- 
vania  Act  of  February  17,  1859.  Frackville 
Borough,  2  Leg.  Rec.  (Pa.)  146. 

4  Constables — High  Constable  Executive  Offi- 
cer for  Burgess. — It  is  his  duty  to  serve  notices 
for  the  burgess  and  town  council,  and  execute 
their  legal  mandates,  but  he  is  not  bound  to 
execute  a  warrant  issued  by  a  justice.  Com. 
v.  SchafTer,  7  Pa.  Co.  Ct.  Rep.  24. 

6.  Approval  of  High  Constable's  Bond.  — 
Doylestown's  High  Constable,  16  Pa.  Co.  Ct. 
Rep.  90. 

6.  Appointment  of  Policeman. — And  the  ap- 
pointment of  a  policeman  is  not  legislation 
requiring  the  passage  of  an  ordinance  which 
must  be  submitted  to  the  burgess.  Com.  v. 
Miller,  15  Pa.  Co.  Ct.  Rep.  404. 

Fees  of  Special  Policemen. — Special  police- 
men, appointed  by  the  borough  council  at  a 
nominal  salary,  may  charge  and  receive  fees  for 
the  service  of  subpeenas  put  into  their  hands 
by  the  district  attorney,  but  they  are  not  en- 
titled to  the  fees  of  constables  for  service  of 
criminal  process  issued  by  the  mayor  or  al- 


dermen. Knecht  v.  Northampton  County,  4 
Northam  (Pa.)  399. 

7.  Liability  for  Condition  of  Streets. — Lohr 
v.  Philipsburg,  156  Pa.  St.  246;  Siltzer  v. 
Wrightsville,  4  York  (Pa.)  199;  Readdy  v. 
Shamokin,  137  Pa.  St.  98 ;  Nanticoke  v.  Warne, 
106  Pa.  St.  373;  Frazier  v.  Butler,  172  Pa.  St. 
407;  McCue  v.  Knoxville,  146  Pa.  St.  580; 
Trego  v.  Honeybrook,  160  Pa.  St.  76;  Ring- 
rose  v.  Bloomsburg,  167  Pa.  St.  621  ;  Corpora- 
tion of  Easton  v.  Neff ,  102  Pa.  St.  474,  48  Am. 
Rep.  213;  Biggs  v.  West  Newton,  164  Pa.  St. 
341 ;  Fee  v.  Columbus,  t68  Pa.  St.  382.  See 
the  title  Streets  and  Sidewalks. 

Hole  In  BoardWalk — In  McCuev.  Knoxville, 
146  Pa.  St.  580,  it  was  held  that  where  the 
plaintiff  was  injured  by  accidentally  stepping, 
on  a  dark  night,  into  a  hole  in  a  borough 
board  walk  which  had  been  out  of  repair  for 
several  weeks,  and  the  plaintiff's  testimony 
showed  due  care  on  his  part,  it  was  not  error  to 
refuse  an  instruction  to  find  for  the  defendant. 

Stump  In  Street. — In  Trego  v.  Honeybrook, 
160  Pa.  St.  76,  the  borough  was  held  liable  in 
damages  for  an  injury  occasioned  by  a  large 
Stump  which  had  been  taken  out  of  the  sidew  alk 
and  rolled  into  the  street,  several  feet  outside 
of  the  curb,  by  property  owners  engaged  in 
paving  and  curbing  the  sidewalk,  and  had 
been  permitted  to  lie  there  ten  days  or  two 
weeks,  without  a  light  to  warn  travelers. 

Warning. — Where  the  borough  authorities, 
in  the  repair  of  their  streets,  place  an  obstruc- 
tion on  them,  it  is  their  duty  to  give  some  ap- 
propriate warning  of  the  same.  Carlisle  v. 
Brisbane,  113  Pa.  St.  544,  57  Am.  Rep.  483. 

Recovery  from  Property  Owner. — In  Brook- 
ville  71.  Arthurs,  152  Pa.  St.  334,  a  borough 
which  had  been  compelled  to  pay  a  judgment 
recovered  against  it  for  personnl  injuries 
caused  by  a  defect  in  the  sidewalk,  was  al- 
lowed to  recover  the  amount  of  the  judgment 
from  the  property  owners,  whose  negligence 
to  repair  was  the  occasion  of  the  injury. 

Negligence  In  Laying  Pipes.  — In  GoetZ  :•.  But" 
ler  (Pa.  1885),  I  Cent.  Rep.  593,  it  was  held 
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Notice. — But  the  borough  is  entitled  to  actual  or  implied  notice  of  the 
existence  of  defects  in  the  street.1 

For  a  Full  Discussion  of  this  subject,  together  with  the  questions  of  laying  out 
and  opening  streets,  municipal  control  of  the  same,  and  kindred  matters, 
reference  is  made  to  other  parts  of  this  work.2 

4.  Licenses  and  Taxes.— Boroughs  have  the  power  by  statute  to  levy  taxes 
and  exact  licenses  for  borough  purposes.3 


that  a  borough  was  not  liable  in  damages  for 
negligence  in  laying  the  pipes  of  a  natural  gas 
company  over  which  its  control  was  purely 
legislative  or  public. 

Misuse  of  License. — A  borough  granted  a  li- 
cense to  lay  a  private  water  pipe  in  the  street, 
and  a  person  was  injured  by  the  misuse  or 
abuse  of  that  license;  it  was  held  that  the  bor- 
ough was  not  liable,  whether  the  injury  was 
caused  by  the  negligence  of  the  licensee  him- 
self, or  of  an  independent  contractor  for  the 
work  from  the  licensee;  and  this  even  though 
the  street  commissioners  had  knowledge  that 
the  said  license  was  being  misused  or  abused 
by  the  independent  contractor  or  by  the  li- 
censee himself.  Susquehanna  Depot  v.  Sim- 
mons, 112  Pa.  St.  384,  56  Am.  Rep.  317. 

Guards  on  Towpath. — In  an  action  to  recover 
damages  for  the  death  of  a  person  who  fell 
from  the  edge  of  a  towpath  into  a  canal,  it 
was  sought  to  show  negligence  in  the  borough 
for  failure  to  guard  the  approaches  to  the 
bridge.  It  was  held  that  the  borough  was 
under  no  duty  to  guard  the  canal,  but,  on  the 
contrary,  would  have  been  guilty  of  trespass 
had  it  erected  guards  on  the  towpath.  South 
Easton  v.  Reinhart,  13  W.  N.  C.  (Pa.)  389. 

Question  for  Jury. — Where  the  plaintiff  was 
injured  by  falling  upon  a  sidewalk,  and  the 
evidence,  though  conflicting,  tended  to  show 
that  at  the  point  where  the  accident  occurred 
there  were  loose  planks,  and  that  the  sidewalk 
had  been  defective  for  several  months,  it  was 
held,  in  an  action  against  the  borough,  that 
the  case  was  for  the  jury.  Fee  v.  Columbus, 
168  Pa.  St.  382. 

Slipping  upon  Ice.— Where  the  plaintiff  was 
injured  by  slipping  upon  ice  formed  on  the 
sidewalk  by  the  frozen  drippings  from  an 
awning,  it  was  held,  in  the  absence  of  testi- 
mony showing  that  the  ridge  which  caused 
the  injury  was  one  of  long  standing,  that  the 
borough  was  not  liable  for  the  injury.  Han- 
son v.  Warren,  22  W.  N.  C.  (Pa.)  133. 

1.  Lohr  v.  Philipsburg,  156  Pa.  St.  246; 
Siltzer  v.  Wrightsville,  4  York  (Pa.)  199.  See 
also  the  cases  in  the  preceding  note. 

Patent  Defect. — In  Siltzer  v.  Wrightsville,  4 
York  (Pa.)  199,  the  defect  in  a  borough  side- 
walk was  patent  before  the  accident,  and  could, 
with  the  exercise  of  reasonable  diligence,  have 
been  discovered  and  repaired ;  and  it  was 
held  that  actual  notice  to  the  authorities,  of 
such  bad  condition,  was  not  necessary  in  or- 
der to  render  the  borough  responsible  for  an 
injury  to  a  pedestrian. 

Where  the  board  sidewalk  of  a  public  street 
in  a  borough  had  been  for  a  long  time  in  a 
rotten  and  dangerous  condition,  of  which  the 
authorities  had  had  notice,  the  borough  was 
held  liable  for  injuries  caused  to  a  pedestrian 


(without  contributory  negligence  on  his  part) 
by  the  walk  giving  way.  Nanticoke  v.  Warne, 
106  Pa.  St.  373. 

2.  See  the  titles  Streets  and  Sidewalks  ; 
Highways;  Dedication;  Eminent  Do- 
main; Abutting  Owners,  vol.  1,  p.  224; 
Municipal  Corporations;  Special  As- 
sessments; Bridges;  Crossings;  Drains 
and  Sewers;  Counties. 

3.  See  the  titles  Taxation  ;  Occupation, 
Business,  and  Privilege  Taxes. 

The  Pennsylvania  Act  of  June  25,  18S5,  reg- 
ulating the  collection  of  state,  county,  and 
other  taxes  in  boroughs,  not  cities,  has  been 
held,  as  to  the  state  and  county  taxes,  to  be  in 
violation  of  the  constitution  ;  but  so  far  as  it 
relates  to  local  taxes,  and  provides  for  the 
election  of  borough  tax  collectors,  it  is  con- 
stitutional. Com.  v.  Swab,  8  Pa.  Co.  Ct.  Rep. 
in  ;  Com.  v.  Lyter,  34  W.  N.  C.  (Pa.)  393; 
Bennett  v.  Hunt,  148  Pa.  St.  257. 

Dog  Tax. — A  tax  on  dogs  can  be  levied  by 
borough  authorities,  and  they  may  collect  such 
taxes  in  the  same  manner  as  other  taxes.  Boyd 
v.  Reiber,  8  Luz.  L.  Reg.  (Pa.)  206. 

Taxes  upon  Money  at  Diterest — Money  Owing 
by  Solvent  Debtors. — A  borough  has  no  author- 
ity under  the  Pennsylvania  Act  of  April  3, 
1851,  to  assess  and  levy  a  tax  upon  money  at 
interest,  or  money  due  by  solvent  debtors. 
Goepp  v.  Bethlehem,  28  Pa.  St.  249.  See  Car- 
lisle v.  Marshall,  36  Pa.  St.  401. 

Hacks. — The  Pennsylvania  Act  of  April  22, 
(1889)  P.  L.  39,  which  authorizes  the  corporate 
authorities  of  a  borough  to  put  a  license  tax 
on  hacks,  carriages,  etc.,  to  carry  persons  or 
property  for  hire,  is  not  unconstitutional,  and 
a  borough  ordinance  to  apply  to  all  vehicles 
used  in  carrying  persons  or  property  within 
the  borough,  whether  the  owner  resides  or  the 
vehicle  is  kept  within  the  borough  or  not,  is 
valid  and  enforceable;  and  on  failure  to  pay 
such  license  a  suit  for  its  recovery  may  be  had 
before  a  justice  of  the  peace.  Washington  v. 
McGeorge,  146  Pa.  St.  248;  Gibson  v.  Coraop- 
olis,  8  Lane.  (Pa.)  359.  Compare  Borough 
v.  Zeighler,  2  Pa.  Co.  Ct.  Rep.  326. 

Telephone  Poles. — The  right  to  demand  li- 
cense fees  for  telephone  poles  erected  on  its 
highways  is  incident  to  a  borough  ;  and  where 
permission  is  granted  to  a  telephone  company 
to  occupy  its  streets,  the  company  contracting 
to  put  in  and  maintain  a  telephone  for  the  bor- 
ough, such  permission  will  not  preclude  the 
subsequent  imposition  of  license  fees.  Beth- 
lehem v.  Pennsylvania  Telephone  Co.,  4 
Northam  (Pa.)  389. 

Grocers. — The  New  Jersey  Act  of  March  28, 
1892  (P.  L.  293),  does  not  authorize  boroughs 
to  license  and  regulate  the  business  of  a  gro- 
cer. This  act  does  not  confer  upon  courts  for 
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Peddler's  License — Trade  Regulation. — A  borough  ordinance  prohibiting  peddling 
without  a  license  is  a  proper  police  regulation;  but  it  must  be  directed  against 
the  business,  and  not  against  a  class  of  persons  engaged  in  the  business,  other- 
wise it  is  a  trade  regulation  and  invalid.1 

Tax  upon  Interstate  Commerce — Nonresidents. — A  nonresident  who  has  his  per- 
manent business  place  out  of  the  state,  but  employs  an  agent  to  do  transient 
business  in  the  state,  cannot  be  taxed  under  the  Pennsylvania  Act  which  au- 
thorizes boroughs  to  impose  a  license  fee  upon  all  persons  engaged  in  pursuing 
retail  business,  but  excepts  those  engaged  in  a  permanent  business,  such  a 
tax  being  a  tax  on  interstate  commerce.2 

Proper  Custodian  of  Tax  Collectors'  Bonds. — The  proper  Custodian  of  tax  collectors' 

bonds,  and  other  documents  of  a  borough,  is  the  secretary.3 

For  a  Full  Discussion  of  the  subject  of  taxation  by  boroughs,  in  all  its  phases, 
reference  is  made  to  other  parts  of  this  work.4 

BORROW.  (See  also  the  titles  Loan;  Bailments,  vol.  3,  p.  732.)— To 
borrow  is  to  take  or  receive  something  from  another  on  trust  with  the  inten- 
tion of  returning  or  giving  an  equivalent  for  it;  to  take  from  another  for 
one's  own  use ;  to  adopt  from  a  foreign  service  ;  to  appropriate  ;  to  assume.5 
The  word,  as  sometimes  used,  implies  that  the  borrower  is  under  the  obliga- 
tion of  returning  the  specific  thing  borrowed,  as  to  borrow  a  book  or  any 
other  thing  to  be  returned  again.  But  where  money  is  borrowed,  the  identical 
money  loaned  is  not  to  be  returned,  because  if  this  were  so,  the  borrower  would 
derive  no  benefit  from  the  loan.  To  borrow,  in  this  sense,  means  to  make  a 
contract  for  the  use  of  money.6 

the  trial  of  small  causes  jurisdiction  over 
complaints  for  the  violation  of  a  borough  or- 
dinance which  forbids  the  driving  of  a  grocery 
wagon  without  a  license.  Guerin  v.  Asbury 
Park,  57  N.  J.  L.  292. 

1.  Hawkers  and  Peddlers. — Sayre  v.  Phillips, 
148  Pa.  St.  482,  33  Am.  St.  Rep.  842;  Sha- 
mokin  v.  Flannigan,  156  Pa.  St.  43.  See 
Warren  v.  Geer,  117  Pa.  St.  207;  Sharon  v. 
Hawthorne,  123  Pa.  St.  106;  Com.  v.  Har- 
mel,  166  Pa.  St.  89. 

An  ordinance  which  imposes  a  license  fee 
upon  milkmen  who  daily  sell  upon  the  street 
the  milk  produced  upon  their  farms  can- 
not be  sustained  by  a  statute  which  authorizes 
a  borough  to  exact  a  license  from  a  traveling 
vendor.  Conshohocken  v.  Nippes,  5  Montg. 
(Pa.)  137. 

Canvassers. — The  power  to  require  persons 
canvassing  from  house  to  house  to  obtain  a 
license  and  pay  a  fee  therefor  is  vested  in  a 
borough  authorized  to  pass  ordinances  to  pro- 
mote its  peace,  good  order,  benefit,  and  ad- 
vantage.   Warren  v.  Geer,  117  Pa.  St.  207. 

For  a  Full  Discussion  of  this  subject,  see  the 
titles  Hawkers  and  Pkdiilkrs ;  Occupa- 
tion, Business,  and  Privilege  Taxes  ;  Po- 
lice Power;  Taxation;  Constitution al 
Law. 

2.  South  Bethlehem  v.  Ilackett,  4  Norlliam 
(Pa.)  381,  12  Lane.  (Pa.)  196. 

Nonresident  Dealers  who  supply  local  deal- 
ers of  a  borough  by  taking  orders  anil  filling 
them  directly  from  the  former's  wagons  can- 
not be  compelled,  by  borough  authorities,  to 
take  out  a  license.  Mt.  Joy  v.  King,  6  Lane. 
(Pa.)  345;  Mt.  Joy  7' .  Hartman,  8  Lane.  (Pa.) 
343. 

3.  Com.  v.  Loftus,  1  Wilcox  (Pa.)  25. 
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4.  See  the  titles  Taxation;  Tax  Sales; 
Tax  Titles;  Exemptions  (Taxation); 
Taxation  Corporate;  Special  Assess- 
ments; Police  Power  ;  Municipal  Corpo- 
rations; Constitutional  Law. 

B.  Webster's  Dictionary,  quoted  in  State  v. 
School  Dist.  No.  4,  13  Neb.  8S;  Philadelphia, 
etc.,  R.  Co.  v.  Stichter,  11  W.  N.  C.  (Pa.)  325. 

6.  State  v.  School  Dist.  No.  4,  13  Neb.  88; 
Orchard  v.  School  Dist.  No.  70,  14  Neb.  381. 

Whether  the  Word  Borrow  Imports  an  Obliga- 
tion to  Return. — In  Kent  v.  Quicksilver  Min. 
Co.,  78  N.  Y.  177,  a  corporation,  by  vote  of 
a  majority  of  the  stockholders,  resolved  that 
holders  of  the  company's  stock  who  should 
surrender  their  certificates  and  pay  five  dollars 
on  each  share,  should  be  entitled  to  the  same 
number  of  shares  of  preferred  stock,  which 
should  be  entitled  to  interest  at  seven  percent., 
to  be  paid  out  of  the  net  profits  of  the  com- 
pany;  any  surplus  of  earnings  after  such  in- 
terest to  be  divided  pro  rata  among  the  hold- 
ers. It  was  held  that  this  transaction  could 
not  be  considered  as  a  borrowing  by  the  com- 
pany. Thecourtsaid  :  "  It  may borrow[ money] 
from  the  stockholders  in  it,  as  well  as  from 
other  parties;  and  it  may  determine  and  agree 
to  borrow  from  them  only.  This  corporation 
was  in  need  of  money  to  carry  on  its  author- 
ized business.  It  did  get  money,  for  that  pur- 
pose and  because  of  that  need,  from  some  of  the 
stockholders  in  it;  and  in  that  instance  from 
some  of  them  alone.  If  the  mode  by  which 
that  money  was  ^ot  was  a  borroirtiiff,  within  the 
sense  which  the  law  and  common  acceptation 
give  to  that  term,  then  the  transaction  so  far 
would  have  been  lawful;  and  it  would  have 
remained  to  Inquire  whether  the  obligation 
given  was  a  lawful  instrument.    But  it  was 
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BOSS.     (See  also  the  titles  FELLOW-SERVANTS  ;  INDEPENDENT  CONTRACT- 


not  a  hot-rowing.  The  idea  of  a  borrowing  is 
not  tilled  out  unless  there  is  in  the  agreement 
therefor  a  promise  or  understanding  that 
what  is  borrowed  will  be  repaid  or  returned; 
the  thing  itself,  or  something  like  it  of  equal 
value,  with  or  without  compensation  for  the 
use  of  it  in  the  meantime.  To  borrow  is  the 
reciprocal  action  with  to  lend;  and  to  lend  or 
to  loan,  say  the  dictionaries,  is  the  parting 
with  a  thing  of  value  to  another,  for  a  time 
fixed,  or  indefinite  yet  to  have  sometime  an 
ending,  to  be  used  or  enjoyed  by  that  other; 
the  thing  itself,  or  the  equivalent  of  it,  to  be 
given  back  at  the  time  fixed,  or  when  lawfully 
asked  for,  with  or  without  compensation  for 
the  use  as  may  be  agreed  upon.  In  this  trans- 
action with  some  stockholders,  that  corpora- 
tion had  not  the  right,  nor  was  it  under  the 
liability,  to  ever  pay  back  the  five  dollars  per 
share  furnished  by  them  to  it;  that  was  not 
named  in  the  terms  of  the  obligation  given, 
nor  was  it  contemplated  in  the  negotiation 
and  bargain.  The  stockholder  had  not,  by  the 
scope  of  his  bargain,  nor  by  the  terms  of  the 
written  evidence  of  it,  any  right  ever  to  ask 
for  repayment  of  the  money  furnished  by  him. 
In  short,  there  was  not  formed  thereby  the 
relation  of  debtor  and  creditor.  The  stock- 
holder parted  forever  with  the  money  fur- 
nished, inasmuch  as  the  charter  of  the  com- 
pany is  perpetual,  and  the  company  made  a 
perpetual  charge  upon  its  net  earnings. 
Though  there  was  a  compensation  fixed  for 
the  use  of  the  money,  and  though  it  was  to 
take  the  form  of  a  yearly  payment,  and  at  a 
rate  the  same  as  the  then  lawful  rate  of 
interest,  yet  we  cannot  conceive  that  the  trans- 
action was  a  loan  and  borroiving  of  money, 
with  a  compensation  for  the  use  of  it." 

So  in  Hart  v.  Burton,  7  J.  J.  Marsh.  (Ky.) 
322,  it  is  said:  "Borrowed  imports  necessarily 
an  obligation  to  return  the  thing  borrowed  if 
it  be  loaned  for  use,  or  to  return  its  kind  and 
value  if  it  be  loaned  for  consumption." 

Same — Promise  to  Pay. — The  words  "I  have 
borrowed"  so  much  money,  etc.,  import  a 
promise  to  repay  it,  and  a  paper  in  which  the 
signer  uses  those  words,  without  any  other 
stipulation  to  pay,  is  a  note  for  the  direct  pay- 
ment of  money  on  which  a  petition  will  lie. 
The  court  said  :  "  Can  a  petition  be  maintained 
on  this  note?  Or,  in  other  words,  is  it  a  note 
for  the  direct  payment  of  money?  We  think 
it  is.  The  word  borrowed  imports  in  itself  a 
promise  to  pay,  as  strongly  as  the  word  'due  ;  ' 
and  the  written  acknowledgment  that  a  party 
has  borrowed  money  is  as  clearly  a  note  for 
the  direct  payment  of  money  as  is  the  written 
acknowledgment  that  money  is  due,  upon 
which  it  has  been  decided  that  a  petition  may 
be  maintained.  Kalfus  v.  Watts,  Litt.  Sel. 
Cas.  (Ky.)  197."  Harrow  v.  Dugan,  6  Dana 
(Ky.)  341. 

Same — Perpetual  Loan. — But  in  Philadelphia, 
etc.,  R.  Co. v.  Stichter,  11  W.N.  C.  (Pa.)  325, 
where  a  railroad  company  proposed  to  raise 
funds  by  issuing  irredeemable  bonds  at  a  large 
discount,  which  were  not  to  be  entitled  to  in- 
terest until  after  the  common  stock  had  re- 


ceived a  dividend  of  six  per  cent.,  were  then 
to  take  all  revenues  up  to  six  per  cent.,  and 
were  then  to  rank  pari  passu  with  the  com- 
mon shares  for  further  dividend,  it  was  held 
that  the  right  to  issue  such  bonds  was  within 
the  implied  power  of  the  corporation  to  "bor- 
row money  and  issue  obligations  therefor.  " 
The  court  (three  judges  dissenting)  say:  "  It 
is  urged,  however,  that  this  transaction  is  not 
a  borrowing  of  money  within  the  implied 
powers  of  the  company;  that  the  meaning  of 
the  word  borrow  as  applied  to  moneyed  trans- 
actions involves  an  obligation  to  return  the 
sum  or  thing  borrowed.  This  is  a  narrow 
view  of  the  subject.  It  is  true  we  often  use 
this  word  in  the  sense  of  returning  the  thing 
borrowed  in  specie,  as  to  borrow  a  horse.  But 
it  is  not  limited  to  this  sense.  Among  the 
definitions  given  by  Webster  are  the  follow- 
ing :  1st,  '  to  take  or  receive  from  another  on 
trust,  with  the  intention  of  returning  or  giv- 
ing an  equivalent  for;'  and  2d,  '  to  take  from 
another  for  one's  use;  to  adopt  from  a  for- 
eign source;  to  appropriate;  to  assume.'  We 
need  not  give  the  apt  illustrations  with  which 
the  learned  lexicographer  adorns  his  text. 
While  the  borrowing  of  money  is  usually  ac- 
companied with  a  contract  for  the  return  of 
the  principal  at  a  stated  time,  it  is  not  always 
nor  necessarily  so.  The  object  of  loaning 
money  is  to  obtain  a  return  in  the  way  of  in- 
terest. The  interest  is  the  consideration  for 
the  loan,  the  hire  or  price  which  is  paid  for  1 
the  use  of  it.  If  I  agree  to  pay  sixty  dollars 
for  the  use  of  one  thousand  dollars  for  one 
year,  it  is  a  borrowing  of  money.  It  is  equally 
so  if  I  contract  at  the  same  rate  for  the  use  of 
it  for  ten  years.  Is  it  any  the  less  so  when  the 
contract  is  perpetual  and  the  loan  irredeema- 
ble? The  equivalent  is  paid  annually  in  the 
shape  of  interest.  We  do  not  think  trading 
corporations  any  more  than  individuals  are 
restricted  in  their  moneyed  transactions  to  the 
narrow  meaning  of  the  word  borrow." 

Borrowing  Money — Payment  of  Debt  or  Inter- 
est.— A  contract  made  by  a  city  to  pay  a  sum 
of  money  with  interest  to  a  person  who  has 
assumed  the  payment  of  interest  on  some  of 
the  city's  debt — as  well  interest  to  become 
due  as  interest  already  due — is  not  a  "borrow- 
ing of  money,  "  but  is  a  contract  for  the  pay- 
ment of  a  debt.  Gelpcke  v.  Dubuque,  1  Wall. 
(U.  S.)  221.  Compare  Reg.  v.  St.  Michaels, 
6  El.  &  Bl.  807,  88  E.  C.  L.  807,  where  an 
agreement  by  churchwardens  to  treat  a  sum 
due  to  contractors  as  a  loan  from  them  was, 
under  the  circumstances,  held  to  constitute 
a  borrowing.  The  court  said  :  "  It  was 
further  objected  that  the  power  was  to  borrow 
money  on  the  rates,  whereas  the  power  exer- 
cised was  to  charge  a  debt  on  the  rates.  But  it 
appears  to  me  that  the  effect  of  the  transaction 
as  stated  in  the  bonds  is  the  same  as  it  would 
have  been  if  *  *  *  had  lent  the  money  to  the 
churchwardens,  and  they  had  given  the  bonds 
for  the  loan,  and  had  then  paid  the  debt  due  for 
work  by  returning  the  money  to  those  who  lent 
it.  When  parties  agree  that  a  transaction  shall 
have  the  same  result  as  would  exist  if  money 
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had  passed  and  repassed  from  one  to  the  other, 
it  has  been  decided  that  this  agreement  is  to 
be  carried  out  by  the  law." 

Receiving  Deposits,  as  understood  in  the  prac- 
tice of  banking,  is  different  from  "  borrowing 
money"  in  the  ordinary  acceptation  of  that 
term  ;  and  agreeing  to  allow  interest  on  mon- 
eys deposited  with  a  bank,  and  giving  notes 
or  certificates  or  any  other  evidences  of  debt 
therefor,  does  not  constitute  the  doing  so  an 
act  of  borrowing ;  hence  the  power  of  receiving 
deposits  does  not  necessarily  include  the  power 
of  borrowing.  Leavitt  v.  Yates,  4  Edw.  Ch. 
(N.  Y.)  165.  See  also  the  title  Banks  and 
Banking,  vol.  3,  p.  787. 

Power  to  Borrow.  (See  the  title  Agency, 
vol.  1,  p.  1035.  And  see  generally  the  title 
Powers.) — Where  a  statute  authorizes  a  coun- 
ty to  borrow  money  to  build  a  court  house,  the 
county  is  not  thereby  authorized  to  issue 
bonds  for  that  purpose,  and  to  put  them  on 
the  market,  without  borrowing  or  realizing 
money  on  the  same.  'The  court  said:  "  It  is 
true,  if  the  people,  by  a  proper  vote,  should 
authorize  the  commissioners  to  borrow  money, 
that  on  receiving  the  money  a  bond  or  other 
evidence  of  indebtedness  might  be  given  for 
the  payment  of  the  money  when  due  under 
the  terms  of  the  loan.  This  would  perhaps 
follow  as  an  incident  to  the  right  to  borrow. 
But  even  then,  the  amount  of  money  so  bor- 
rowed should  equal  the  amount  for  which  the 
bond  was  given.  Otherwise  there  would  be 
no  end  to  the  fraudulent  practices  of  both  of- 
ficers and  purchasers  of  bonds.  Such  a  prac- 
tice cannot  be  encouraged,  and  it  is  the  duty 
of  courts  to  close  the  doors  against  it.  If  then, 
the  law  does  not  authorize  the  voting  of  bonds 
for  any  such  a  purpose  as  building  a  court- 
house, then  the  authority  to  borrow  money 
cannot  be  enlarged  by  the  commissioners  or 
the  people  so  as  to  include  the  right  to  issue 
bonds,  and  sell  them  at  such  prices  as  can  be 
procured  therefor,  when  such  authority  has 
been  withheld  by  the  law-making  power.  This 
view  is  fully  supported  by  a  case  recently  de- 
cided by  the  Supreme  Court.  Scipio  v. 
Wright,  101  U.  S.  665."  Lewis  v.  Sherman 
County.  1  McCrary  (U.  S.)  377,  380. 

Same — Power  to  Borrow  Includes  Power  to  la- 
sue  Securities. — In  Doty  v.  Ellsbree,  11  Kan. 
209,  it  was  held  that  the  power  to  borrow  money 
carried  with  it  the  power  to  issue  the  ordinary 
evidences  and  security  of  a  loan,  among  them 
county  bonds.  See  also  Comanche  County  v. 
Lewis,  133  U.  S.  198;  State  v.  School  Dist. 
No.  4,  13  Neb.  82  ;  Orchard  v.  School  Dist.  No. 
70,  14  Neb.  378.  And  see  the  titles  Munici- 
pal Securities;  Agency,  vol.  1,  p.  930. 

Samo — Directors. —  A  power  given  to  direct- 
On  of  a  corporation  to  borrow  on  the  security 
of  the  funds  or  property  of  the  society,  and  to 
cause  the  funds  or  property  of  the  socie  ty  to 
be  conveyed  by  way  of  mortgage,  was  held  not 
a  power  to  mortgage  future  rails  so  as  to  create 
a  special  charge  thereon;  although  they  had 
also  power  to  make  calls  when  necessary.  He 
British  Provident  L.,  etc.,  Assur.  Soc,  33  L. 
J-  N.  S.  535. 
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Credit  on  a  Sale. — In  Henry  v.  Thompson, 
Minor  (Ala.)  225,  the  court  said  :  "  The  terms 
'a  loan  or  borroiving,'  have  an  apt,  fixed,  and 
certain  meaning  in  common  language,  and 
would  no  more  be  taken  to  mean  giving  day, 
or  credit  on  an  absolute  sale  of  property,  than 
to  express  any  other  idea  the  most  foreign  to 
the  subject  which  the  mind  can  conceive." 

Borrowed  Money. — A  deed  of  composition 
with  creditors  contained  a  provision  for  the 
payment  of  all  borrowed  money.  Upon  the 
construction  of  this  term,  "borrowed  money," 
the  court  said  :  "  The  words  '  all  borrowed 
money  '  would  seem  at  first  view  incapable  of 
misconstruction.  They  include  in  ordinary, 
popular  sense,  all  sums  of  money  loaned  by  a 
creditor  to  a  debtor,  without  regard  to  the 
mode  or  the  existence  of  any  security  or  evi- 
dence of  indebtedness.  If  there  had  been 
money  borrowed,  secured  by  mortgage,  bond, 
bill,  or  note,  or  without  any  such  security,  the 
comprehensive  monosyllable  all  would  em- 
brace it,  unless  there  is  in  the  deed  some 
qualifying  clause.  We  look  in  vain  to  the 
context  for  such  a  limitation.  It  is  then  in- 
cumbent upon  the  exceptant  to  establish  by 
clear,  satisfactory  proof  that  the  terms  used 
have  acquired  and  were  used  in  a  technical 
or  peculiar  sense.  *  *  *  In  this  case  the 
meaning  of  the  term  or  phrase  1  borrowed 
money,'  as  sought  to  be  established  by  the 
usage  among  merchants  in  Baltimore,  is  not 
shown  to  be  so  certain  and  uniform  as  to  be 
capable  of  practical  application.  The  testi- 
mony is  inconsistent  and  contradictory.  In 
one  place  '  borrowed  money'  is  defined  as 
money  loaned  on  call  for  which  '  no  charge  is 
made.'  In  another,  '  if  a  person  ask  me  to 
take  money  on  interest  for  fifteen  or  twenty 
days,  it  would  be  borrowed  money.'  In  an- 
other, 'if  money  is  loaned  for  twelve  months 
on  interest,  it  is  not  a  debt  of  honor,  nor  if 
loaned  for  an  indefinite  time.'  Again,  '  if  a 
party  lends  me  money  for  my  accommodation, 
trusting  to  my  honor,  for  an  indefinite  time,  I 
consider  it  a  debt  of  honor.'  These  definitions 
of  'borrowed  money'  have  no  fixed,  invariable 
quality  by  which  to  establish  the  peculiar 
meaning  of  the  words.  Sometimes  it  is,  the 
loan  being  on  call,  'without  interest;'  then  it 
may  be  with  interest  for  fifteen  or  twenty 
days  if  offered  by  the  lender;  if  loaned  for 
twelve  ^nonths  on  interest,  or  an  indefinite 
time,  it  is  not  in  their  sense  borrowed  money 
according  to  the  usage  of  merchants.  A 
standard  so  variable  is  incapable  of  applica- 
tion, and  cannot  control  the  well-understood 
meaning  of  words."  Murray  v.  Spencer,  24 
Md.  524. 

Borrower  —  Usury.  (See  also  the  title  Usu- 
ry.)—In  Wright  v.  Clapp,  28  Ilun  (N.  Y.) 
7,  it  was  held  that  a  general  assignee  of  an 
insolvent  debtor  was  not  n  borrower  within 
the  meaning  of  the  AVw  I'oik  usury  law,  and 
could  not  maintain  an  action  to  procure  the 
Cancellation  of  usurious  notes  or  mortgages, 
given  by  the  assignor,  without  paying  or  offer- 
ing to  pay  the  sums  loaned.  The  court  saiil 
that  the  term  borrower,  as  used  in  the  statute, 
Volume  IV. 


Definitions. 


BOTE  —  BOTH. 


Definitions. 


the  sense  of  owner  or  proprietor.1 

BOTE.  (See  also  the  titles  Commons  ;  Estovers  ;  Landlord  and  Ten- 
ant.)— The  word  "  bote  "  (sometimes  written  "  boot ")  is  of  frequent  occurrence 
in  ancient  English  law,  but  usually  in  combination  with  other  words.  It  is  still 
retained,  in  English  and  American  jurisprudence,  as  a  component  of  the  words 
"housebote,"  "  ploughbote,"  "cartbote,"  "  hedgebote,"  and  "  firebote,"  partly 
in  its  ancient  sense  of  reparation  or  replenishment,  and  partly  in  the  second- 
ary or  general  sense  of  a  sufficient  allowance,  being  synonymous  with  the  word 
"  estovers."* 

BOTH. — The  term  "both  "  is  defined  as  the  one  and  the  other,  the  two,  the 
pair  or  couple,  without  exception  of  either.3 


has  hern  frequently  held  to  designate  only  the 
party  bound  by  the  original  contract  to  pay 
the  loan,  and  to  this  effect  cited  Wheelock  v. 
Lee,  64  N.  Y.  242 ;  Schermerhorn  v.  Talman, 
14  N.  Y.  94. 

In  National  Hank  v.  Lewis,  75  N.  Y.  523,  the 
court  said:  "Under  the  usury  laws  of  this 
state  the  term  borrower  includes  any  person 
who  is  a  party  to  the  original  contract,  or  in 
any  way  liable  to  pay  the  loan."  Citing 
Wheelock  v.  Lee,  64  N.  Y.  247;  Bissell  v. 
Kellogg,  65  N.  Y.  432;  Livingston  v.  Harris, 
r  1  Wend.  (N.  Y.)  329;  Post  v.  Utica  Bank,  7 
Hill  (N.  Y.)  391.  In  Vilas  v.  Jones,  1  N.  Y.279, 
it  was  held  that  a  surety  was  not  a  borroieer. 
In  this  case  the  court  comments  on  Perrine  v. 
Striker,  7  Paige  (N.  Y.)  602,  and  Livingston 
-•.  Harris,  n  Wend.  (N.  Y.)  336,  where  a  dif- 
ferent opinioa«seems  to  have  been  entertained. 
And  see  Post  v.  Utica  Bank,  7  Hill  (N.  Y.) 
391.  In  Allerton  v.  Belden,  49  N.  Y.  373,  an 
accommodation  indorser  of  a  note  discounted 
at  a  usurious  rate  of  interest,  who  did  not  act 
in  procuring  the  loan,  except  to  indorse  the 
note,  was  held  not  a  borrower. 

In  Rexford  v.  Widger,  2  N.  Y.  131,  a  mort- 
gagee of  real  estate,  which  was  subject  to  the 
lien  of  a  prior  judgment  confessed  by  the 
mortgagor  upon  a  usurious  consideration, 
was  held  not  a  borrower.  See  also  Schermer- 
horn v.  Talman,  14  N.  Y.  94;  Post  v.  Utica 
Bank,  7  Hill  (N.  Y.)  391 ;  Bissell  v.  Kellogg, 
65  N.  Y.  432,  where  it  was  held  that  the 
grantee  of  property  covered  by  a  usurious  in- 
cumbrance was  not  a  borrower. 

In  Buckingham  v.  Corning,  91  N.  Y.  525, 
the  court,  reviewing  the  prior  cases,  held  that 
a  devisee  was  notaborrower  within  the  statute. 

1.  Grueber  v.  Lindemeier,  42  Minn.  99.  Boss 
is  also  used  in  the  sense  of  superintendent. 
See  Young  v.  Virginia,  etc.,  Constr.  Co.,  109 
N.  Car.  618;  Dayharsh  v.  Hannibal,  etc.,  R. 
Co.,  103  Mo.  570. 

2.  Co.  Litt.  41*;  2  Bl.  Com.  35;  1  Steph. 
Com.  241 . 

Theflbote.  (See  also  the  titles  Compound- 
ing Offenses;  Criminal  Law.) — Theftbote 
is  where  the  party  robbed  not  only  knows  the 
felon,  but  also  takes  his  goods  again,  or  other 
amends,  upon  agreement  not  to  prosecute. 
Com.  v.  Pease,  16  Mass.  93 ;  Forshner  v. 
Whitcomb,  44  N.  H.  16. 

3.  Kuehner  v.  Freeport,  143  111.  103. 

Or  of  Eoth. — A  statute  enacting  that  no  person 
should  acquire  a  settlement  in  any  parish  by 
reason  of  dwelling  in  a  rented  tenement, unless 


such  tenement  consist  of  "  a  dwelling  house 
or  building,  or  of  land  within  such  parish,  or 
of  both,"  applies  to  a  dwelling  house  and  build- 
ing. Littledale,  J.,  said  :  "  But  then  it  is  said 
the  statute  requires  that  the  tenement  shall  con- 
sist of  a  dwelling  house  or  building,  or  of  land, 
or  of  both,  and  that  the  word  both  can  apply 
only  to  two  of  the  things  previously  mentioned, 
and  that  it  must  be  referred  to  a  dwelling 
house  and  land,  or  a  building  and  land,  but 
not  to  a  dwelling  house  and  building.  The 
word  both  is  improperly  used  in  this  sen- 
tence. But  as  no  good  reason  can  be  assigned 
why  a  tenement  (in  order  to  confer  a  settle- 
ment) should  not  consist  of  a  dwelling  house 
and  building,  as  well  as  a  dwelling  house  and 
land,  I  think  we  are  not  bound  by  the  inac- 
curate use  of  the  word  both  to  hold,  in  this 
case,  that  the  legislature  meant  to  confine  the 
meaning  of  the  word  'tenement'  to  a  dwell- 
ing house  and  land,  or  to  a  building  and  land. 
I  think  it  includes  a  dwelling  house  and  build- 
ing, as  well  as  a  building  and  land,  and  that  it 
may  even  apply  to  all  three."  Rex  v.  Tad- 
caster,  4  B.  &  Ad.  710,  24  E.  C.  L.  145. 

Same — By  Special  Assessment,  or  by  Special 
Taxation,  or  Both.  (See  also  the  titles  Special 
Assessments;  Taxation.) — The  Constitu- 
tion of  Illinois  vested  power  in  cities  and  vil- 
lages to  make  local  improvements  "  by  special 
assessment  or  by  special  taxation  or  both,"  or 
by  general  taxation.  It  was  held  that  the 
section  was  not  directed  to  the  mode  of  mak- 
ing a  single  improvement,  but  to  making  all 
improvements  in  the  plural ;  that  the  words 
"  or  both  "  in  the  section  did  not  authorize  a 
city  or  village  to  combine  the  two  modes  in  a 
single  improvement;  that  those  words  were 
not  employed  to  indicate  that  two  diverse  and 
distinct  systems  might  be  combined,  but  to 
indicate  that  improvements  might  be  made  in 
both  ways.  The  court  said :  "  Many  cases 
have  found  approval  in  this  court,  where  gen- 
eral taxation  for  part  of  the  improvement  has 
been  combined  with  either  special  assessment 
or  special  taxation  of  contiguous  property,  so 
that  it  is  apparent,  independently  of  the  rule 
which  would  require  that  the  words  'or  both  ' 
be  referred  to  and  held  to  include  the  last 
preceding  antecedents,  that  the  city  or  village 
is  authorized  to  combine  general  taxation 
with  special  assessment  end  with  special  taxa- 
tion. Indeed,  in  many  cases  the  improvement 
would  necessarily  be  abandoned  if  the  excess 
of  its  cost  over  the  amount  realized  by  the 
special  method  adopted  could  not  be  paid 
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Definitions. 


BOTTLE.  (See  also  the  title  Intoxicating  Liquors.)— See  note  i. 
BOTTOM.    See  note  2. 


from  the  general  revenues  of  the  city  or  vil- 
lage. That  '  general  taxation  '  was  intended 
to  be  included  by  the  use  of  the  word  both 
is  clear,  and  when  it  is  considered  that  both  is 
never  used  as  inclusive  of  or  as  referring  to 
three  or  more,  and  can  apply  only  to  two 
of  the  matters  or  subjects  previously  men- 
tioned (Rex  v.  Tadcaster,  4  B.  &  Ad.  710, 
24  E.  C.  L.  145),  it  affords  conclusive  evidence 
that  by  the  use  of  the  words  '  or  both  '  the  leg- 
islature did  not  intend  the  combination  of 
special  assessment  and  special  taxation.  Wor- 
cester defines  both:  'The  one  and  the  oth- 
er; the  two.'  Webster:  'The  one  and  the 
other;  the  two;  the  pair  or  couple;  without 
exception  of  either.'  These  words  are  not,  as 
seems  to  be  supposed,  used  by  the  legislature 
inadvertently,  but  appropriately,  and,  when 
properly  understood,  render  the  sections  per- 
spicuous and  in  harmony  with  the  constitu- 
tion. It  follows  that  we  are  of  opinion  that 
the  court  erred  in  not  sustaining  the  first  ob- 
jection interposed  to  the  confirmation  of  the 
assessment  roll."  Kuehner  v.  Freeport,  143 
111.  103. 

Wills. — In  Dew  v.  Barnes,  1  Jones  Eq.  (N. 
Car.)  149,  the  provision  of  the  will  was,  "If 
either  of  my  should  die  without  a  lawful  heir, 
the  longest  liver  heirs  the  whole  of  both  es- 
tates." Battle,  J.,  said  :  "  The  word  '  either,' 
taken  by  itself,  signifies  one  or  another  of  any 
number,  but  it  is  here  confined  to  two  by  force 
of  the  word  both,  which  signifies  two  con- 
sidered as  distinct  from  others,  or  by  them- 
selves. The  omitted  word  or  words  then  is  or 
are  1  sons  '  or  '  two  sons,'  and  it  is  so  plain  that 
such,  and  no  other,  was  the  testator's  mean- 


ing, that  no  argument  can  make  it  plainer." 
See  also  Graham  v.  Graham,  23  W.  Va.  43. 

1.  A  license  to  sell  "  bottled  goods  "  will  not 
justify  the  keeping  of  beer  on  tap,  to  be  drawn 
into  the  pitchers  and  other  open  vessels  of 
customers,  though  sales  be  made  in  quantities 
not  less  than  a  quart.  Harris  v.  People,  I 
Colo.  App.  289. 

An  Indictment  for  Larceny  of  a  certain  num- 
ber of  bottles  of  liquor  is  not  sustained  by 
proof  of  larceny  of  the  liquor  in  bottles  belong- 
ing to  the  prisoner,  into  which  he  drew  the 
liquor.  Com.  v.  Gavin,  121  Mass.  54,  23  Am. 
Rep.  255.  The  court  said  :  "  It  was  suggested 
in  the  argument  that  the  larceny  of  a  bottle  of 
whisky  means  merely  the  larceny  of  the  whis- 
ky contained  in  the  bottle.  But  as  bottles  are 
not  of  a  uniform  size,  the  term  bottle  has  no 
recognized  and  established  meaning  as  a  meas- 
ure of  quantity." 

A  Demijohn,  holding  four  gallons,  is  not  a 
bottle  within  a  statute  requiring  imported 
liquors  to  be  packed  in  packages  of  not  less 
than  one  dozen  bottles  each.  This  was  put  on 
the  ground  that  such  packages  of  demijohns 
"  would  be  exceedingly  inconvenient  and  cum- 
bersome." U.  S.  v.  Ninety  Demijohns  of 
Rum,  6  Fed.  Rep.  485. 

2.  Bottom  and  Vessel.  (See  also  Vessel. 
And  see  generally  the  title  Ships  and  Ship- 
ping.)— In  Griffith  v.  Insurance  Co.  of  North 
America,  5  Binn.  (Pa.)  466,  Tilghman,  C.  J., 
delivering  the  opinion  of  the  court,  said: 
"Something  has  been  said  in  the  argument 
of  this  cause,  of  a  distinction  between  the  terms 
'American  vessel'  and  'American  bottom,'  but 
I  consider  them  as  synonymous." 
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CROSS-REFERENCES. 


For  matters  of  Procedure,  see  the  title  ADMIRALTY,  Encyclopaedia  of  Pleading 
and  Practice,  vol.  1,  p.  249. 

For  other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work :  ABANDONMENT  AND  TOTAL  LOSS  (IN  MA- 
RINE INSURANCE),  vol.  i,  p.  4;  ADMIRALTY  JURISDICTION,  vol.  i,  p. 
645;  CHARTER  PARTY;  DEMURRAGE;  DEVIATION  (IN  MARINE 
INSURANCE);  GENERAL  AVERAGE;  JETTISON;  MARINE  INSUR- 
ANCE; MARITIME  LIENS ;  MASTERS  OF  VESSELS;  SALVAGE;  SEA- 
MEN;  SHIPS  AND  SHIPPING. 


I  Definition.  —  a  Bottomry  contract  is  an  agreement,  either  for  a 
definite  period  of  time  or  for  a  specified  voyage,1  by  the  owner  or  the 
master  of  a  ship,  pledging  the  ship,  or  the  ship  and  its  freight,2  or  its 


1.  Agreement  for  Definite  Period  or  Specified 

Voyage. — The  Brig  Draco,  2  Sumn.  (U.  S.) 
157;  Eneas  v.  The  Charlotte  Minerva,  8  Fed. 
Cas.  No.  4483. 

Origin  of  Term. — The  contract  of  bottomry 
is  so  called  because  the  keel  or  bottom  of  the 
ship  is  pledged,  a  part  being  figuratively  used 
for  the  whole.  The  Atlas,  2  Hagg.  Adm.  53. 

2.  What  may  be   Pledged  —  Freight.  —  The 


freight  is  not  hypothecated  unless  so  ex- 
pressed. La  Constancia,  4  Notes  of  Cases 
285;  The  Mary  Ann,  10  Jur.  253;  The  Eliza 
Lines,  61  Fed.  Rep.  319.  There  maybe  bot- 
tomry on  the  freight  alone.  The  Sophie  Wil- 
helmine,  58  Fed.  Rep.  892;  The  Empusa,  5 
Prob.  Div.  6. 

Freight  to  be  Earned  on  a  voyage  entered 
upon  after  the  maturity  of  the  bond  cannot  be 
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cargo,1  as  security  for  the  repayment  of  money  loaned,  at  a  high  rate  of 
interest,  for  the  use  of  the  ship,  upon  maritime  risks,  i.  e.,  upon  condition  that 
on  the  safe  termination  of  the  voyage,  the  sum  loaned,  together  with  the 
stipulated  interest,  shall  be  repaid,  but  that  if  the  subject  of  the  pledge  is 
lost  by  peril  of  the  sea  the  lender  shall  lose  his  debt.2 

Eeapondentia  Bond. — If  the  cargo  alone  is  pledged  for  the  repayment  of  a  loan 
on  condition  of  the  safe  arrival  of  the  cargo,  the  agreement  is  called  a 
respondentia  bond.3  There  seems  to  be  a  tendency  on  the  part  of  modern 
writers  to  use  the  term  "bottomry"  for  contracts  for  the  loan  of  money,  sub- 
ject to  marine  risk,  and  at  maritime  interest,  whether  upon  the  hull  or  cargo, 
and  to  discontinue  the  use  of  the  term  "respondentia."4 

II  Form,  Requisites,  and  Geneeal  Nature  of  the  Contract— 1.  General 
Principles. — The  Form  of  the  Agreement  is  usually,  though  not  necessarily,  that  of  a 
bond.5 

It  must  Be  in  Writing,  though  it  need  not  be  under  seal;6  and  it  must  contain 
all  the  terms  requisite  to  constitute  bottomry.'7 

Construction  —  Presumption  —  Extrinsic  Evidence. —  Being  a 
sity  and  distress,8  the  instrument  is  to  be  liberally 


creature  of  neces- 
construed,9  with  a 


presumption  in  favor  of  its  validity.10    Hut  the  general  principle  is  that 


hypothecated.  Smith  v.  Bank  of  New  South 
Wales,  L.  R.  4  P.  C.  194;  Brett  v.  Van  Praag, 
157  Mass.  141;  The  Indomitable,  Swabey  446. 

Sums  Due  for  Demurrage  are  not  included 
under  the  name  "freight"  when  freight  is 
pledged.    Brett  v.  Van  Praag,  157  Mass.  143. 

When  ''Freight  as  per  Charter  Party"  was 
hypothecated,  and  the  charter  provided  for 
payment  upon  return  of  the  vessel,  and  half 
payment  in  case  of  the  loss  of  the  vessel 
after  discharge  of  the  outward  cargo,  it  was 
held  that  the  master  could  not  hypothecate  the 
freight  earned  upon  the  outward  voyage,  be- 
cause it  was  no  longer  liable  to  danger  of  per- 
ishing by  reason  of  maritime  risk.  Brett  v. 
Van  Praag,  157  Mass.  141.  And  see  The 
Schooner  Zephyr,  3  Mason  (U.  S.)  341,  and 
The  Eliza's  Cargo,  1  Lowell  (U.  S.)  83. 

1.  The  Cargo  will  not  be  bound  unless  it  is 
so  expressed  in  the  bond.  The  Schooner 
Zephyr,  3  Mason  (U.  S.)  341. 

Nothing  can  be  hypothecated  except  some- 
thing that  is  in  danger  of  perishing  by  mari- 
time risk  during  the  time  the  bond  is  running. 
A  cargo  not  yet  shipped  cannot  be  pledged. 
The  Jonathan  Goodhue,  Swabey  355 ;  The 
Sultan,  Swabey  504;  The  Kdmond,  Lush  57. 

3.  Conkling  U.  S.  Admiralty,  p.  194;  Ra- 
palje  &  Lawrence  Law  Diet.,  Bottomry,  p. 
145;  Story,  J.,  inThe  Brig  Draco,  2  Sumn.  (U. 
S.)  157- 

A  Peculiar  Kind  of  Insurance. — "  Bottomry, 
though  a  contract  .«///  1^1  urn's,  is  often  treated 
as  a  peculiar  species  of  insurance,  the  amount 
insured  being  paid  in  advance  upon  an  ex- 
press pledge  in  fresenli  of  the  ship  or  freight, 
or  both,  for  repayment  of  the  advances  with 
a  maritime  premium,  unless  the  things 
pledged  arc  lost  before  arrival  at  the  specified 
port  by  some  of  the  perils  which  the  lender 
assumes."  Force  i>.  Providence  Washington 
Ins.  Co.,  35  Fed.  Rep.  767;  The  Brig  Ann 
C.  Pratt,  1  Curt.  (U.  S.)  350. 

3.  Respondentia  Bond  -  Maitland  v,  The 
Brig  Atlantic,  Newb.  Adm.  514,  Williams 
&  Bruce  Adm.  31 . 

4  C.  of  L.— 47 


Iu  the  United  States  there  must  be  an  express 
pledge  of  the  cargo.  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet.  (U.  S.)  386;  Franklin  Ins.  Co.  v. 
Lord,  4  Mason  (U.  S.)  248. 

As  to  the  Effect  of  a  Subsequent  Agreement  to 
vary  the  terms  of  a  respondentia  bond,  see 
Niagara  Ins.  Co.  v.  Searle,  2  Hall  (N.  Y.)  22. 

For  Form  of  Bond  used  in  Philadelphia,  see 
Pennsylvania  Ins.  Co.  v.  Duval,  8  S.  &  R. 
(Pa.)  138. 

4.  Abbott's  L.  Diet.,  title  Respondentia. 
6.  No  Particular  Form  Is   Necessary,  and  a 
mere  contract  is  good.    Force  v.  The  Ship 
Pride  of  the  Ocean,  3  Fed.  Rep.  165;  The 
Cecilie,  4  Prob.  Div.  210. 

6.  A  Writing  Necessary. — The  Dora,  34  Fed. 
Rep-  344- 

7.  What    the   Contract  should  Contain. — It 

should  state  that  the  vessel  is  hypothecated, 
the  sum  for  which  she  is  hypothecated,  the 
rate  of  interest  agreed  to  be  paid,  the  voyage 
on  which  she  is  about  to  proceed,  and  the  fact 
that  payment  of  the  loan  is  dependent  upon 
the  safe  arrival  of  the  vessel  at  her  destinat  ion. 
Will.  &  Br.  Adm.  Jur.  50,  51  ;  Abbott  on  Ship- 
ping 205. 

8.  Lord  Stowell  in  The  Kennersley  Castle, 
3  Ilagg.  Adm.  1.  They  were  intended  for 
the  purpose  of  procuring  necessary  supplies 
for  ships  which  happen  to  be  in  foreign  parts, 
where  the  masters  and  owners  are  without 
credit,  and  where,  unless  such  assistance  could 
be  secured  by  means  of  such  instruments, 
the  vessels  and  cargoes  must  perish. 

9.  Pope  v.  Nickerson,  3  Story  (II.  S.)  465; 
The  Eliza  Lines,  61  Fed.  Rep.  320. 

But  the  Court  cannot  Vary  tho  Stipulations  of 
the  contract  merely  for  the  purpose  of  equi- 
table relief.  Maitland  t\  The  Brig  Atlantic, 
Newb.  Adm.  517. 

10.  Presumption  In  Favor  of  Validity — When 
the  distress  is  admitted  or  established,  anil  the 
want  of  personal  credit  is  beyond  question, 
and  the  bond  in  all  essentials  is  apparently 
correct,  then  under  such  circumstances  the 
strong  presumption  of  the  law  is  in  favor  of 
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recourse  to  extrinsic  evidence  is  not  admissible.1 

What  Law  Determines. — The  validity  of  the  contract,  its  construction,  and  the 
rights  arising  out  of  it,  depend  upon  the  law  of  the  flag.1 

Contract  Good  in  Part  and  Bad  in  Part. —  If  good  in  part  and  bad  in  part,  the 
invalid  portion  may  be  rejected.3 

Assignability. — A  bottomry  or  respondentia  bond  or  contract  is  assignable  in 
admiralty,  though  not  at  law,  and  is  in  a  certain  sense  a  negotiable  instru- 
ment.4 

As  Collateral  Security. — It  may  be  given  at  the  same  time  with  and  as  collateral 

security  for  bills  of  exchange.5 


its  validity,  and  it  will  not  be  impugned  save 
when  there  is  clear  and  conclusive  evidence  of 
fraud,  or  when  it  is  proved  beyond  doubt  that 
though  purporting  in  form  to  be  a  bottomry 
transaction  the  money  was  in  truth  advanced 
upon  a  different  consideration.  The  Gratitu- 
dine.  ^Rob.  Adm.  240 ;  The  Trident,  1  W.  Rob. 
29;  The  Heart  of  Oak,  1  W.  Rob.  204;  The 
St.  Catherine,  3  Hagg.  Adm.  253;  The  Calyp- 
so, 3  Hagg.  Adm.  162;  The  Vibilia,  1  W. 
Rob.  1 ;  The  Jacob,  4  Rob.  Adm.  245 ;  The 
Schooner  Zephyr,  3  Mason  (U.  S.)  341. 

The  Conduct  of  Third  Parties  will  not  affect 
the  validity  of  the  bond  if  the  bondholder  has 
no  privity  therewith.  The  Zodiac,  1  Hagg. 
Adm.  320;  Atlantic  Ins.  Co.  v.  Conard,  4 
Wash.  (U.  S.)  662. 

1.  Extrinsic  Evidence.  —  The  Emancipation, 
1  W.  Rob.  128;  Maitland  t'.The  Brig  Atlan- 
tic, Newb.  Adm.  522.  Proof  of  the  intention 
of  the  parties  is  inadmissible.  The  Bark  Ed- 
ward Albro,  10  Ben.  (U.  S.)  668.  But  an  obli- 
gor is  not  estopped  by  a  recital  in  the  bond 
of  the  amount  of  the  advance  secured  from 
showing  the  true  amount.  The  Sirius,  54 
Fed.  Rep.  188. 

2.  What  Law  Governs. — Messina  v.  Petrococ- 
chino,  L.  R.  4  P.  C.  144;  The  Gaetano  and 
Maria,  7  Prob.  Div.  137;  Pritchard  v.  Norton, 
106  U.  S.  124;  Pope  v.  Nickerson,  3  Story  (U. 
S.)  465;  Force  v.  Providence  Washington 
Ins.  Co.,  35  Fed.  Rep.  777. 

Questions  concerning  the  ultimate  respon- 
sibility for  the  master's  acts  and  engagements 
arising  out  of  sea  damage  are  to  be  determined 
by  the  law  of  the  ship's  home,  because  it  will 
be  presumed  to  have  been  the  intent  of  the 
parties  to  contract  with  reference  to  that  law. 
Lloyd  v.  Guibert,  L.  R.  1  Qj  B.  129;  Force  v. 
Providence  Washington  Ins.  Co.,  35  Fed.  Rep. 
778.  Contra,  Naylor  v.  Baltzell,  Taney's 
Dec.  (U.  S.)  62. 

3.  The  Common  law  Rule  that  a  bond  must 
be  valid  entirely  or  not  at  all  does  not  prevail 
in  admiralty.  The  Dora,  34  Fed.  Rep.  345; 
The  Brig  Hunter,  Ware  (U.  S.)  249 ;  The  Ship 
Packet,  3  Mason  (U.  S.)  255;  The  Ship  Vir- 
gin v.  Vyfhius,  8  Pet.  (U.  S.)  550;  Furniss 
v.  The  Brig  Magown,  Olc.  Adm.  55;  The 
Brig  Bridgewater,  Olc.  Adm.  35;  The  Au- 
gusta, 1  Dods.  283. 

Illustrations  of  Contracts  Good  in  Part  and 
Bad  In  Part. — Where  a  bond  was  taken  for  a 
larger  amount  than  that  which  could  proper- 
ly be  made  the  subject  of  such  a  loan,  the  ex- 
cess was  rejected.  The  Augusta,  1  Dods.  283. 
But  where  the  valid  amount  is  small,  and  the 


total  amount  of  the  bond  large,  the  court  will 
not  necessarily  uphold  the  bond.  The  Os- 
manli,  14  Jur.  96;  The  Jonathan  Goodhue, 
Swabey  355 ;  The  Empire  of  Peace,  39  L.  J. 
Adm.  12.  Where  the  bond  purported  to  bind 
the  owner  personally,  which  by  English  law 
it  could  not  do,  the  stipulation  was  rejected 
and  the  bond  held  good.  The  Nelson,  1  Hagg. 
Adm.  176. 

But  where  the  condition  was  that  the  sum, 
with  maritime  interest,  was  payable  thirty 
days  after  safe  arrival  or  thirty  days  after 
news  of  loss,  the  bond  was  held  not  bottomry, 
but  a  mortgage  with  usurious  interest.  The 
Atlas,  2  Hagg.  Adm.  48.  Though  bad  as  a 
bottomry  bond,  it  may  be  good  as  a  mortgage 
or  as  evidence  of  an  implied  lien.  Greely 
v.  Smith,  3  Woodb.  &  M.  (U.  S.)  236;  The 
William  and  Emmeline,  B.  &  H.  Adm.  66. 

But  in  case  the  terms  disregarded  were  in- 
serted with  intent  to  defraud,  the  bond  is 
invalid  throughout.  Carrington  v.  The  Brig 
Ann  C.  Pratt,  18  How.  (U.  S.)  63. 

Where  a  bond  was  given  partly  on  consid- 
eration of  the  obligee's  paying  simple  contract 
debts  of  the  obligor,  it  was  held  to  that  extent 
only  invalid.    The  Ocean,  10  Jur.  504. 

4]  Assignability  of  Contract.  —  Abbott  on 
Shipping  154;  The  Osmanli,  3  W.  Rob.  198; 
The  Mary  Ann,  10  Jur.  253;  The  Prince  of 
Saxe-Coburg,  3  Hagg.  Adm.  387  ;  The  Rebecca, 

5  C.  Rob.  96. 

The  assignee  of  a  bond  may  sue  in  his  own 
name  or  in  that  of  his  assignor.  Burke  v. 
The  Brig  M.  P.  Rich,  1  Cliff.  (U.  S.)  313. 

He  takes  subject  to  all  equities  against  the 
original  owner.    The  Onward,  L.  R.  4  Adm. 

6  Ecc.  53. 

His  rights  are  not  affected  by  reason  of  the 
fact  that  he  is  also  the  mortgagee.  Burke  v. 
The  Brig  M.  P.  Rich,  1  Cliff.  (U.  S.)  30S. 
Nor  is  trie  lien  lost  by  the  assignment.  John- 
son v.  Belle  of  the  Sea,  15  Int.  Rev.  Rec.  146. 

It  is  not,  however,  a  negotiable  instrument 
in  the  broad  sense  as  applied  to  bills  of  ex- 
change and  promissory  notes.  Thompson  v. 
Dominy,  14  M.  &  W.  406. 

Where  a  New  Bond  is  Given  to  pay  off  an  old 
one,  the  holders  of  the  new  stand  in  the  posi- 
tion of  assignees  of  the  old.  Walden  v. 
Chamberlain,  3  Wash.  (U.  S.)  290;  Dobson  v. 
Lyall,  8  Jur.  969. 

6.  The  Lender  may  Take  Additional  Security 
for  his  debt,  provided  these  securities  are  also 
conditioned  on  the  safe  arrival  of  the  ship. 
Thorndike  v.  Stone,  11  Pick.  (Mass.)  183; 
Bray  v.  Bates,  9  Met.  (Mass.)  237;  Kelly  v~ 
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of  the  Contract. 


Lender's  Lien. —  It  gives  the  lender  a  specific  lien  upon  the  property  enforce- 
able only  in  a  court  of  admiralty.1 

Personal  Liability  of  Owner. — It  confers  no  personal  right  against  the  owner  of 
the  vessel,  and  if  the  owner's  personal  credit  is  pledged  by  the  instrument  it 
is  not  a  valid  bottomry  bond.* 

2.  Maritime  Risk. — It  is  essential  to  the  validity  of  the  contract  itself  that 
repayment  of  the  loan  shall  be  made  contingent  upon  the  safe  arrival  of  the 
vessel.  This  is  called  maritime  or  marine  risk;  and  the  fact  that  the  lender 
assumes  this  risk  of  loss  of  his  debt  in  case  of  the  nonarrival  of  the  vessel 
must  clearly  appear  in  the  bond.3 


Cushing,  48  Barb.  (N.  Y.)  269;  Greely  v. 
Smith,  3  Woodb.  &  M.  (U.  S.)  236;  The 
Schooner  Zephyr,  3  Mason  (U.  S.)  341  ;  The 
William  and  Emmeline,  B.  &  H.  Adm.  66; 
Maitland  v.  The  Brig  Atlantic,  Newb.  Adm. 
514;  The  Augusta,  1  Dods.  283;  The  Tartar,  1 
Hagg.  Adm.  1  ;  The  Nelson,  1  Hagg.  Adm. 
179;  The  Onward,  L.  R.  4  Adm.  &  Ecc.  38; 
The  Jane,  1  Dods.  461.  And  the  owner  is 
not  bound  to  honor  the  bill  before  the  safe 
arrival  of  the  vessel;  for  until  the  happening 
of  the  event  on  which  the  bond  becomes  pay- 
able nothing  is  due,  and  then  the  payment  of 
one  security  extinguishes  both.  The  Brig 
Hunter,  Ware  (U.  S.)  252.  The  bondholder's 
lien  and  remedy  on  his  bond  are  not  affected 
by  the  bill  of  exchange  or  its  want  of  dis- 
honor. Smith  v.  Bank  of  New  South  Wales, 
L.  R.4  P.  C.  194;  The  Hilarity,  B.  &  II.  Adm. 
90.  And  a  bondholder  has  his  option  to  sue 
upon  the  bill  or  the  bond.  The  Lord  Coch- 
rane, 2  W.  Rob.  336. 

The  validity  of  a  bottomry  bond  is  not 
affected  by  the  circumstance  that  additional 
security  is  given  for  the  performance  of  the 
contract.  The  Sophie  Wilhelmine,  58  Fed. 
Rep.  892. 

1.  Lender's  Lien  —  Enforceable  In  Admiralty. — 

Lenders  do  not  become  owners  of  any  part  of 
the  ship  or  freight.  They  acquire  a  lien  or 
privilege  upon  them,  and  nothing  more. 
Delaware  Mut.  Safety  Ins.  Co.  v.  Gossler,  96 
U.  S.  645. 

The  contract  of  hypothecation  was  unknown 
to  the  common  law.  It  varies  essentially  from 
both  a  pledge  and  a  mortgage;  it  neither 
transfers  property  nor  is  dependent  upon 
possession  ;  it  simply  confers  a  right,  to  be  en- 
forced through  the  medium  of  legal  process, 
by  the  arrest  of  the  res.  Maclachlan's  Law 
of  Merchant  Shipping  47,  48. 

The  Purpose  and  Effect  of  a  Bottomry  Bond 
are  to  confer  a  jus  ad  rem,  a  specific  lien  or 
privilege,  which  the  obligee  may  enforce  by 
the  process  of  an  admiralty  court,  anil  by  that 
means  convert  and  appropriate  the  property 
to  the  satisfaction  of  his  claim.  Conkling  U. 
S.  Adm.  196;  Blaine  v.  The  Ship  Charles 
Carter,  4  Cranch  (U.  S.)  328;  The  Tobago, 
%  Rol>.  194. 

And  jurisdiction  is  exclusively  in  admiralty, 
•ec  Story,  I.,  in  I)e  Lovio  r.  Boil,  2  Gall.  (U. 
S-)  398;  The  Aurora,  1  Wheat.  (U.  S.)  96; 
The  Jerusalem,  2  Gall.  (!'.  S.)  i</>;  not  in  a 
prize  court,  The  Mary,  2  Cranch  (U.  S.)  126. 

Registry  — It  is  not  such  a  lien  as  to  be 
affected  by  statutes  requiring  the  recording  of 


mortgages  of  personal  property.  Fontaine  v. 
Beers,  19  Ala.  722;  The  Brig  Draco,  2  Sumn- 
(U.  S.)  189. 

2.  No  Personal  Liability  of  Owner. — The  So- 
phie Wilhelmine,  58  Fed.  Rep.  892;  Stain- 
bank  v.  Fenning,  11  C.  B.  51,  73  E.  C.  L.  51  ,. 
Stainbank  v.  Shepard,  13  C.  B.  418,  76  E.  C. 
L.  418. 

If  the  Agreement  Binds  the  Owner  Personally 

to  pay  at  all  events,  it  is  not  a  contract  of 
bottomry.  The  Ship  Virgin  v.  Vyfhius,  S 
Pet.  (U.  S.)  554. 

But  the  Shipowner  may  Bind  Himself  Person 
ally,  and  at  the  same  time  hypothecate  ship 
and  freight.    Willis  v.  Palmer,  7  C.  B.  N.  S. 
360,  97  E.  C.  L.  360. 

Personal  Liability  In  Event  of  Safe  Arrival. — 
But  a  personal  liability  only  in  case  of  safe 
arrival  is  good,  and  not  inconsistent  with  a 
contract  of  bottomry.  Greely  v.  Smith,  3 
Woodb.  &  M.  (U.  S.)  236. 

In  The  Brig  E.  A.  Barnard,  2  Fed.  Rep. 
717,  it  was  held  that  the  stipulation  here  for 
the  owner's  personal  obligation  could  not  be 
reconciled  with  the  idea  that  the  ship  alone 
was  looked  to.  The  court  said  that  where 
such  a  stipulation  is  executed  by  the  master, 
this  being  clearly  beyond  his  authority,  it  will 
be  held  void  and  the  bond  good  ;  but  here, 
being  executed  by  the  owner,  the  insertion  of 
such  a  clause  bears  with  a  very  great,  though 
possibly  not  controlling,  force  on  the  question 
of  marine  risk. 

The  borrower  is  of  course  personally  liable 
if  the  ship  arrives  safely.  Greely  v.  Smith,  1 
Woodb.  &  M.  (U.  S.)  181;  The  Brig  Draco, 
2  Sumn.  (U.  S.)  186. 

3  Marine  Risk  Essential. — To  constitute  a 
valid  bottomry  or  respondentia  contract  the 
money  advanced  must  be  payable  only  in  case 
the  ship  or  cargo  arrives  safely,  and  not  if  they 
are  lost.  The  Indomitable,  Swabcy  446;  The 
Heinrich  Bjorn,  loProb.  Div.  44;  The  Atlas,  2 
Hagg.  Adm.  48;  The  Nelson,  1  Hagg.  Adm. 
169;  Stainbank  v,  Shepard,  13  C.  B.44:,  76  E. 
C.  L.  442;  Leland  v.  The  Ship  Medora,  2 
Woodb.  &M.  (U.S.)  107;  The  Sophie  Wilhel 
mine,  58  Fed.  Rep.  892;  Rucher  v.  Convng 
ham,  2  Pet.  Adm.  303;  The  Robert  L.  Lane,  1 
Lowell  (U.  S.)  390;  Greeley  7'.  Waterhouse, 
19  Me.  9,  36  Am.  Dec.  730;  Bray  v.  Bates,  () 
Met.  (Mass.)  237;  Jennings  Pennsylvania 
Ins.  Co.,  4  Binn.  (Pa.)  344, 

It  should  Not  Be  Merely  an  Advance  on  tbe 
Personal  Credit  of  the  master,  goods  owner,  or 
shipowner.     Busk  r\  I'Yaron,  4  East  319;  The 
Heinrich  Bjorn,  10  Prob.  Div.  44. 
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3.  Maritime  Interest. — A  high  rate  of  interest,  known  as  maritime  or  marine 
interest,  and  higher  than  the  legal  rate,  is  allowed  on  a  bottomry  and 
respondentia  contract  on  account  of  the  maritime  risks  assumed  by  the 
lender.  Maritime  interest  is  not  essential,  however,  to  the  validity  of 
the  bond.1 

But  a  Low  or  Ordinary  Rate  of  Interest  will  raise  a  suspicion  that  the  sea  risk  was 
not  assumed,  and  hence  that  the  contract  was  not  one  of  bottomry  or  respon- 
dentia, unless  that  fact  elsewhere  clearly  appears.2 

Either  Maritime  Interest  or  Maritime  Bisk  must  be  provided  for  to  constitute  a 
valid  bottomry  or  respondentia  contract.3 

III.  Bottomry  by  the  Owner. — The  owner  of  a  vessel  may  hypothecate 
the  vessel  or  its  freight,  and  execute  a  bottomry  bond  at  any  time  or 
place  and  for  any  purpose.  He  may  borrow  money  on  bottomry  at 
the  home  port  or  elsewhere,4  and  for  any  purpose,  whether  connected  with 


Absence  of  Clause  of  Renunciation  of  Pay- 
ment   In    Case    of    Nonarrival — Intention. — 

Where  from  the  whole  instrument  it  is  evident 
that  the  lender  takes  upon  himself  the  perils 
of  the  voyage,  the  instrument  is  one  of  bot- 
tomry, even  if  there  is  no  express  clause  of 
renunciation  of  payment  in  case  of  the  non- 
arrival  of  the  ship.  The  Lykus,  36  Fed.  Rep. 
921 ;  Simonds  v.  Hodgson,  3  B.  &  Ad.  50,  23 
E.  C.  L.  29. 

The  Condition  need  Not  be  Stated  In  Express 
Terms,  but  may  be  inferred  from  the  contents  of 
the  instrument,  The  Nelson,  1  Hagg.  Adm. 
169;  but  not  from  the  mere  use  of  the  word 
"  hypothecate,"  The  Emancipation,  1  W.  Rob. 
130;  and  extrinsic  evidence  is  inadmissible, 
The  Bark  Edward  Albro,  10  Ben.  (U.  S.)  668; 
Maitland  v.  The  Brig  Atlantic,  Newb.  Adm. 

The  Absence  of  an  Agreement  to  Pay  Maritime 

interest  is  significant,  but  not  conclusive  proof 
that  no  maritime  riskwas  assumed.  Force  v. 
The  Ship  Pride  of  the  Ocean,  3  Fed.  Rep.  164. 

Presence  of  Mortgage  Clauses. — The  fact  that 
the  contract  contains  clauses  proper  to  a  mort- 
gage does  not  prevent  its  being  a  valid  bot- 
tomry contract  if  there  is  an  actual  marine 
risk  assumed.  Robertson  v.  United  Ins.  Co., 
2  Johns.  Cas.  (N.  Y.)  250,  1  Am.  Dec.  166. 

Sufficient  Description  of  Marine  Risk.  —  In 
The  Nelson,  1  Hagg.  Adm.  169,  the  sum  was 
to  be  paid  within  one  month  "  after  the  ship 
arrived  at  port,"  and  this  was  held  a  sufficient 
description  of  a  maritime  risk. 

In  Simonds  v.  Hodgson,  3  B.  &  Ad.  50,  23 
E.  C.  L.  29,  the  bond  provided  for  payment 
"eight  days  after  my  arrival  at  the  afore- 
mentioned port  of  London,"  and  also 
"whether  she  do  or  do  not  arrive  at  the 
above-mentioned  port  of  London."  It  was 
held  that  this  was  intended  to  give  the  lender 
a  claim  in  case  of  the  ship's  arrival  at  some 
other  than  the  destined  port,  and  not  to  pro- 
vide for  the  event  of  the  loss  of  the  ship. 

For  a  case  where  it  was  held  that  the  ele- 
ment of  marine  risk  was  wanting,  see  The 
Brig  E.  A.  Barnard,  2  Fed.  Rep.  717. 

1.  Maritime  Interest  Not  Essential. — The 
William  and  Emmeline,  B.  &  H.  Adm.  66; 
The  Emancipation,  1  W.  Rob.  130.  Bonds 
may  be  given  for  merely  the  legal  rate  of  in- 
terest.   Selden  v.  Hendrickson,  1  Brock.  (U. 


S.)  396 ;  Force  v.  The  Ship  Pride  of  the  Ocean, 
3  Fed.  Rep.  162.  Contra,  Leland  v.  The  Ship 
Medora,  2  Woodb.  &  M.  (U.  S.)  107;  The 
Sloop  Mary,  1  Paine  (U.  S.)  671. 

In  White  v.  Ship  Daedalus,  1  Stuart  (L.  C.) 
130,  twenty-five  per  cent,  interest  was  held 
valid.  And  see  North-western  Ins.  Co.  v.  Fer- 
ward,  36  N.  Y.  139;  The  Yuba,  4  Blatchf.  (U. 
S.)  352.  The  rate  of  interest  in  a  respondentia 
contract  may  be  regulated  by  the  parties. 
Thorndike  v.  Stone,  11  Pick.  (Mass.)  187. 

If  the  Premium  Is  Clearly  Exorbitant  or  extor- 
tionate the  court  may  order  it  to  be  reduced ; 
but  this  power  is  exercised  with  great  cau- 
tion, The  Cognac,  2  Hagg.  Adm.  377;  The 
Pontida,  9  Prob.  Div.  177;  The  Ship  Packet, 
3  Mason  (  U.  S.)  255  ;  The  Brig  Hunter,  Ware 
(U.  S.)  249;  and  the  presumption  is  in  favor 
of  the  terms  of  the  original  contract,  The 
Zodiac,  1  Hagg.  Adm.  326. 

2.  Effect  of  Ordinary  Rate  of  Interest. — The 
Royal  Arch,  Swabey  279. 

But  while  the  absence  of  an  agreement  for 
maritime  interest  is  a  significant  circum- 
stance, it  is  not  conclusive.  Force  v.  The 
Ship  Pride  of  the  Ocean,  3  Fed.  Rep.  162. 

3.  Carrington  v.  The  Brig  Ann  C.  Pratt,  18 
How.  (U.  S.)  63. 

4.  Hypothecation  by  Owner. — Thorndike  v. 
Stone,  11  Pick.  (Mass.)  183;  Greeley  v.  Water- 
house,  19  Me.  9,  36  Am.  Dec.  730;  The  Sloop 
Mary,  1  Paine  (U.  S.)  671 ;  Selden  v.  Hen- 
drickson, 1  Brock.  (U.  S.)  396.  Contra,  Hurrv 
v.  The  Ship  John  and  Alice,  1  Wash.  (U.  S.") 
293;  Hurry  v.  Hurry,  2  Wash.  (U.  S.)  145. 

Before  the  Passage  of  the  Judicature  Acts  con- 
tracts of  bottomry  made  by  the  owners  them- 
selves when  in  English  ports  could  not  be 
enforced  in  the  admiralty  court.  The  Royal 
Arch,  Swabey  269. 

But  from  the  time  a  ship  enters  a  foreign 
port  all  expenses  necessary  to  enable  her  to 
prosecute  her  voyage  for  which  the  owner  or 
master  is  liable  are  expenses  for  which  a  bot- 
tomry bond  may  be  given  by  the  owner.  The 
Edmond,  29  L.  J.  (P.  M.  &  A.)  76. 

When  Made  at  the  Home  Port  they  are  fre- 
quently made  on  time.  When  made  abroad 
they  are  generally  made  for  the  next  voyage. 
Wiltner  v.  The  Smilax,  2  Pet.  Adm.  295  ;  The 
Brig  Draco,  2  Sumn.  (U.  S.)  157;  The  Jane, 
1  Dods.  461. 
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the  necessities  of  the  ship  or  not.  1 

The  Owner  of  the  Cargo  may  execute  a  respondentia  bond  in  the  same  way.2 
IV.  Bottomry  by  the  Master — 1.  In  General. — In  the  absence  of  express 
authority  from  the  owners,3  the  master  of  a  vessel,  or  any  one  acting  as  master,4 
when  in  a  foreign  port,5  destitute  of  funds  and  unable  to  communicate 
wich  the  owners,  or  having  failed  to  obtain  sufficient  help  or  instructions 
from  them,  may  in  case  of  necessity,  for  purposes  connected  with  the  ship, 
its  freight  or  cargo,  borrow  money  on  bottomry;  but  in  order  for  the  bond 
to  be  valid  it  must  be  executed  by  the  master  under  the  following  definite 
conditions  and  restrictions. 

2.  Under  What  Circumstances  Justified. — A  master's  first  duty  is  to  endeavor 
to  obtain  funds  on  the  personal  credit  of  the  owner.  He  may  not 
resort  to  bottomry  and  execute  a  bottomry  bond  if  he  has  funds  of 
the  owner  within  his  reach;6  if  he  can  procure  funds  on  the  owner's 
credit,7  or  by  advances  on  freight  or  passage  money;8  if  he  has  freight 
money  in  his  possession,9  or  funds  of  his  own,10  or  can  obtain  money  on  his 


1.  Purposes  of  Hypothecation — Owner's  Rights. 

— The  owner  may  employ  the  money  as  he 
pleases.  There  is  no  absolute  rule  that  in 
order  to  constitute  a  bottomry  bond  the 
money  must  be  advanced  for  the  necessities 
of  the  ship  or  for  the  cargo  for  the  voyage. 
It  is  enough  if  the  money  be  lent  on  the  bot- 
tom of  the  ship  at  the  risk  of  the  lender  for 
the  voyage.  The  Brig  Draco,  2  Sumn.  (U.  S.) 
157;  Eneas  v.  The  Charlotte  Minerva,  8  Fed. 
Cas.  No.  4483;  The  Sloop  Mary,  1  Paine  (U. 
S.)  671  ;  The  Ship  Panama,  Olc.  Adm.  343. 
See  contra,  The  Duke  of  Bedford,  2  Hagg. 
Adm.  294. 

Where  Owner  Is  Also  Master. — And  an  owner 
who  is  also  master,  and  contracts  as  master, 
confers  the  same  rights  as  if  he  gave  the  bond 
as  owner.    The  Ship  Panama,  Olc.  Adm.  343. 

2.  Owner  of  Cargo — Respondentia  Bond. — Co- 
nard  v.  Atlantic  Ins.  Co.,  1  Pet.  (U.  S.)  386; 
The  Brig  Bridgewater,  Olc.  Adm.  35. 

3.  If  Acting  under  Express  Authority,  the 
limit  of  the  master's  powers  depends  upon 
his  instructions.  Communication  with  the 
owner  in  such  a  case  may  be  unnecessary. 
The  Bonaparte,  3  W.  Rob.  398. 

The  express  authority  may  be  sufficient  to 
enable  the  master  to  do  what  the  owner  him- 
self might  do  if  present.  The  Royal  Arch, 
Swabey  279. 

4.  Any  Person  Acting  as  Master  may,  as  a 
rule,  under  the  proper  circumstances,  execute 
bottomry,  whether  appointed  by  the  agent  of 
the  owners,  The  Orelia,  3  Ilagg.  Adm.  75  ;  The 
Kcnnersley  Castle,  3  Hagg.  Adm.  1 ;  The  Bos- 
ton, B.  &  II.  Adm.  309;  or  by  consignees  of 
the  cargo  or  underwriters,  The  Alexander,  I 
Dods.  278;  or  by  a  foreign  merchant  or  char- 
terer, The  Tartar,  I  Ilagg.  Adm.  1;  Breed 
v.  The  Venus,  4  Fed.  Cas.  No.  1H27;  or  by  an 
English  or  American  consul,  The  Zodiac,  I 
Hagg.  Adm.  320;  The  Brig  Jacmel  Packet,  3 
Ben.  (U.  S.)  107;  or  hy  the  master  of  a  trans- 
port hired  by  government,  The  Jane,  I  Duds. 
464. 

Ab  to  the  Master  of  a  Belligerent  Ship,  lee 

Crawford  v.  The  William  Penn,  3  Wash.  (U. 
S.)  484;  The  Tobago,  5  Rob,  (94. 

0.  When  In  a  Foreign  Port.  —  In  the  United 
Statrs  American  vessels  may  be  hypothecated 
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in  any  state  except  that  of  the  owner's  resi- 
dence. Selden  v.  Hendrickson,  1  Brock.  (U. 
S.)  396. 

The  Ports  of  Each  State  are  for  this  purpose 
considered  foreign  to  the  others.  Burke  v. 
The  Brig  M.  P.  Rich,  1  Cliff.  (U.  S.)  308. 

Port  of  Destination. — A  bottomry  bond  may 
be  given  at  the  port  of  destination  as  well  as 
at  any  otherforeign  port.  Reade  v.  Commer- 
cial Ins.  Co.,  3  Johns.  (N.  Y.)  352. 

Port  of  Owner's  Residence. — A  master  may 
not  enter  into  a  bottomry  contract  in  a  place 
where  the  owners  reside  or  are  present.  The 
Nuova  Loanese,  22  Eng.  L.  &  Eq.  623;  The 
Rhadamanthe,  1  Dods.  201 ;  The  Barbara,  4 
Rob.  Adm.  1 ;  Patton  v.  The  Schooner  Ran- 
dolph, Gilp.  (U.  S.)  457.  But  extreme  diffi- 
culty of  communication  might  justify  the 
master,  even  though  the  owner  resided  in  the 
same  country.  The  Trident,  1  W.  Rob.  29; 
La  Ysabel,  1  Dods.  273. 

The  Practical  Test  is  really  whether  the  own- 
ers could  have  been  consulted.    The  Lochiel, 

2  W.  Rob.  34  ;  The  Wave,  4  Eng.  L.  &  Eq.  589; 
Agricultural  Bank  v.  Bark  Jane,  19  La.  1. 

6.  When  Funds  of  Owner  Available. — The 
William  and  Emmeline,  B.  &  H.  Adm.  73. 

7.  Funds  on  Owner's  Credit. — Walden  v. 
Chamberlain,  3  Wash.  (U.  S. )  290;  The  Ship 
Fortitude,  3  Sumn.  (U.S.)  257.  See  the  Ore- 
lia, 3  Hagg.  Adm.  75;  Soares  7-.  Rahn,  3 
Moo.  P.  C.  1;  Heathorn  v.  Darling,  1  Moo. 
P.C.  5. 

8.  Advances  on  Freight  and  Passage  Money. — 

The  Brig  Hunter,  Ware  (U.  S.)  254;  The 
Aurora,  1  Wheat.  (U.  S.)  96;  Burke  v.  The 
Brig  M.  P.  Rich,  1  Cliff.  (U.S.)  314. 

But  this  does  not  apply  to  money  on  board 
belonging  to  the  shipper.    The  Ship  Packet, 

3  Mason  (U.  S.)  355. 

9.  Freight  Money  In  Master's  Possession. — A 
master  is  bound  to  use  the  freight  money  to 
complete  the  voyage  rather  than  to  execute 
bottomry  bonds.    Thomas  r.  Osborn,  19  I  low. 

(U.  S.)  36;  Force  v,  Providence  Washington 
Ins.  Co.,  3$  Fed.  Rep.  776. 

10    Mastcr'B  Own  Funds. — The  Ship  Packet,  3 
Mason  ( I/' .  S. )  203.    See  Cani/.ares     The  Brig 
nntine  Santissima  Trinidad,  Bee  Adm.  353; 
Cupisino  7'.  Perez,  2  Dall.  (Pa.)  194.    But  this 
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personal  credit  ;  1  or  if  a  consignee  or  agent  of  the  owner  is  present  or 
within  reach  with  funds,  or  can  be  consulted;2  or  until  he  has  en- 
deavored  to  communicate  with  the  owner  if  practicable,3  and  this  he  must, 
if  possible,  do  immediately,  stating  the  necessity  of  the  expenditure,  of  the 
bottomry  loan,  and  asking  for  instructions, 4  unless  it  would  be  impossible 
to  receive  instructions  in  time  to  protect  the  property;5  or  unless  the 
owners  neglected  or  failed  to  supply  money  beforehand,  which  they  knew 
would  be  needed  for  ordinary  disbursements.6 

3.  For  What  Purposes  Justified. — A  bottomry  bond  by  the  master  is  only 
valid  when  its  execution  was  the  result  of  necessity.7  Ability  or  inability  to 
meet  the  exigencies  of  the  case  by  other  means  than  by  resorting  to  a 
bottomry  loan  is  the  principal  test.8 


is  not  certainly  the  law  of  the  William  and 
Emmeline,  B.  &  H.  Adm.  73. 

1.  Personal  Credit  of  Master. — Heathorn  v. 
Darling,  1  Moo.  P.  C.  5;  Soares  v.  Rahn,  3 
Moo.  P.  C.i. 

2.  Consignee  or  Agent  of  Owner  with  Funds. — 
Tunno  v.  Ship  Mary,  Bee  Adm.  120;  Putnam 
■v.  Schooner  Polly,  Bee  Adm.  157;  Boreal  v. 
Golden  Rose,  Bee  Adm.  131 ;  Sloan  v.  Ship 
A.  E.  I.  Bee  Adm.  250;  The  Ship  Lavinia  v. 
Barclay,  1  Wash.  (U.S.)  49;  Ross  v.  The  Ship 
Active,  2  Wash.  ( U.  S.)  226 ;  Walden  v.  Cham- 
berlain, 3  Wash.  (U.  S.)  290;  The  Rhada- 
manthe,  1  Dods.  201 ;  The  Sydney  Cove,  2 
Dods.  7;  Lyall  v.  Hicks,  27  Beav.  616;  The 
Faithful,  31  L.  J.  Adm.  81. 

But  a  loan  on  bottomry  made  by  the  master 
in  the  presence  of  the  owner  is  valid  by  rea- 
son of  the  owner's  implied  assent.  The  Ship 
Panama,  Olc.  Adm.  348. 

3.  Communication  with  Owner. — The  Steam- 
ship Circassian,  3  Ben.  (U.  S.)  398;  The  Giu- 
lio,  27  Fed.  Rep.  318;  The  Hamburgh,  2  Moo. 
P.  C.  N.  S.  289. 

The  concurrence  of  the  owner  is  important, 
as  evidence  of  the  existence  of  necessity.  The 
Royal  Arch,  Swabey  279. 

After  waiting  a  reasonable  time  for  receipt 
of  an  answer,  the  master,  in  event  of  its  non- 
arrival,  may  use  his  discretion,  Droege  v. 
Suart,  L.  R.  2  P.  C.  513;  The  Gratitudine,  3 
Rob.  Adm.  240;  or  when  the  owner  omits  to 
send  any  instructions  after  proper  request, 
The  Bonaparte,  3  W.  Rob.  398. 

When  impracticable  to  communicate  with 
the  owner  of  the  cargo,  the  shipper  may  be 
consulted.    The  Bonaparte,  3  W.  Rob.  398. 

The  master's  first  duty  is  to  endeavor  to 
communicate  with  his  principal.  The  Ham- 
burgh, 2  Moo.  P.  C.  N.  S.  289;  Droege  v. 
Suart,  L.  R.  2  P.  C.  513;  The  Onward,  L.  R. 
4  Adm.  &  Ecc.  38;  Kleinwort  v.  The  Cassa 
Marittima,  L.  R.  2  App.  156.  And  efforts  to 
communicate  must  be  made,  however  bad  the 
owner's  credit  may  be,  unless  he  has  been 
judicially  declared  insolvent.  Barron  v.  Stew- 
art, L.  R.  3  P.  C.  199. 

When  it  is  practicable  communication  must 
be  resorted  to,  and  if  not  so  resorted  to  or  ex- 
cused, payment  of  the  bond  will  be  denied. 
The  Archer,  15  Fed.  Rep.  276;  The  Giulio, 
27  Fed.  Rep.  318;  The  Oriental,  7  Moo.  P.  C. 
3S>8,  3  W.  Rob.  243. 

4.  Conditions  of  Case  should  be  Communicated 
to  Owner.  —  The  communication    must  state 
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both  the  necessity  for  the  expenditure  and  the 
necessity  of  resorting  to  a  loan  on  bottomry 
therefor.  Barron  v.  Stewart,  L.  R.  3  P.  C. 
199;  The  Giulio,  27  Fed.  Rep.  318.  As  to 
what  is  a  proper  communication,  see  Klein- 
wort  v.  The  Cassa  Marittima,  L.  R.  2  App. 
156.  It  is  not  sufficient  to  state  the  injuries  to 
the  ship,  the  need  of  repairs,  and  other  steps 
in  the  interest  of  the  cargo,  without  a  state- 
ment of  the  necessity  of  raising  money  by  bot- 
tomry. The  Onward,  L.  R.  4  Adm.  &  Ecc.  55. 

5.  When  Communication  with  Owner  Excused. 
— Communication  is  excused  if  it  would  be 
impossible  to  reach  the  ship  or  cargo  owner 
and  receive  his  instructions  within  such  time 
as  would  afford  reasonable  prospect  of  success 
in  protecting  the  ship  or  the  cargo.  The  On- 
ward, L.  R.4  Adm.  &  Ecc.  38;  The  Hamburgh, 
2  Moo.  P.  C.  N.  S.  289;  The  Bonaparte,  3  W. 
Rob.  398;  The  Olivier,  Lush.  484;  Barron  -'. 
Stewart,  L.  R.  3  P.  C.  199;  Wallace  v. 
Fielden,  7  Moo.  P.  C.  398;  Wilkinson  v.  Wil- 
son, 8  Moo.  P.  C.  459 ;  Elwell  v.  The  Georgia, 
32  Fed.  Rep.  843.  When  there  would  be  great 
delay  and  uncertainty  in  the  transmission  of 
letters,  want  of  communication  may  be  ex- 
cused. The  Lizzie,  L.  R.  2  Adm.  &  Ecc.  254; 
The  Gratitudine,  3  Rob.  Adm.  240. 

6.  Where  the  owners  of  a  vessel  know  that 
at  a  certain  port  funds  will  be  needed  for  or- 
dinary disbursements,  and  fail  to  make  provi- 
sion, having  ample  time  to  do  so,  the  master 
may  resort  to  bottomry.  The  Eliza  Lines,  61 
Fed.  Rep.  317. 

7 .  Bottomry  Justified  only  by  Neeessity. — That 
is  a  sufficient  necessity  which  would  induce  an 
owner  to  so  act,  if  on  the  spot.  The  Ship 
Fortitude,  3  Sumn.  (U.  S.)  246. 

Action  will  be  necessary  if  it  is  apparently 
the  best  course  for  a  prudent  man  to  take  in 
the  interest  of  the  adventure.  Thus,  there  will 
be  a  necessity  for  a  bottomry  bond  if  the  car- 
riage of  the  cargo  cannot  be  completed  with 
profit  to  the  cargo  owner  without  raising 
money  on  the  security  of  the  cargo.  The  On- 
ward, L.  R.  4  Adm.  &  Ecc.  38. 

8.  Story,  J.,  in  The  Ship  Fortitude,  3  Sumn. 
(U.  S.)  228. 

The  Absence  of  Necessity  will  lead  to  the  un- 
doing of  the  bond.  The  Nelson,  1  Hagg.  Adm. 
169;  The  Hersey,  3  Hagg.  Adm.  407;  The  Re- 
liance, 3  Hagg.  Adm.  74;  The  Dunraven  Cas- 
tle, 3  Hagg.  Adm.  331 ;  The  Ship  Fortitude,  3 
Sumn.  (U.  S.)  234;  Ross  :-.  The  Ship  Active, 
2  Wash.  (U.  S.)  226. 
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Repairs  to  Ship. — A  master  may  resort  to  bottomry  to  obtain  money  to 
make  such  repairs  as  are  necessary  to  enable  the  ship  to  continue  her 
voyage.1 

Supplies — Wages — Debt  for  Which  Ship  is  Detained. — He  may  also  hypothecate  in 
order  to  procure  such  supplies  as  are  reasonably  fit  and  proper;2  or  to  pay 
the  wages  of  the  crew;3  or  to  pay  off  a  debt  for  which  the  ship  is  detained 
in  a  foreign  port.4 

Return  Home  when  Voyage  Broken  up — Discharging  Old  Bond. — So  also  the  master  may 
hypothecate  in  order  to  enable  him  to  return  home  when  the  original  voyage 
is  broken  up  by  capture  and  sale  of  the  cargo,5  or  to  pay  off  an  old  bottomry 
bond.6 

Circumstances  Not  Justifying  Hypothecation. —  But  the  master  may  not  resort  to 
bottomry  in  order  to  pay  off  his  own  personal  debt,7  nor  to  pay  off  or  secure 
a  simple  contract  or  preexistent  personal  debt  of  the  owner;8  nor  in  conse- 
quence of  a  threat  of  arrest  or  actual  arrest  of  the  master;9  nor  to  settle 
in  advance  difference  of  freight ; 10  nor  in  anticipation  of  a  necessity  for 
funds.11 


Necessity  Creates  the  Law,  it  supersedes  rules, 
and  whatever  is  reasonable  and  just  is  like- 
wise legal.  The  Gratitudine,  3  Rob.  Adm. 
240;  The  Steamship  Circassian,  3  Ben.  (U.  S.) 
416. 

If  the  Master  Acts  Bona  Fide  and  with  reason- 
able care,  the  rights  of  the  parties  are  bound 
by  his  acts,  although  it  should  be  afterwards 
found  that  he  had  committed  an  error  of  judg- 
ment, and  might  have  acted  more  beneficially 
in  another  manner.  The  Ship  Packet,  3  Ma- 
son (U.  S.)  255. 

And  when  the  Necessity  Is  Clear  the  c  ourt  will 
not  examine  minutely  into  the  particulars  of 
repairs,  or  rigidly  examine  small  items  of  ex- 
penditure.   The  Royal  Arch,  Swabey  279. 

1.  See  cases  cited  in  notes  preceding,  and 
The  Cognac,  2  Hagg.  Adm.  377;  The  Royal 
Arch,  Swabey  279. 

Expenses  of  Unloading  Outward  Cargo  —  Gen- 
eral Average. — The  master  cannot  hypothe- 
cate for  a  debt  due  for  general  average  contri- 
bution on  the  outward  cargo;  but  the  expenses 
of  unloading  the  outward  cargo,  if  absolutely 
necessary,  may  be  provided  for  by  hypotheca- 
tion, because  the  unloading  of  the  outward 
cargo  is  necessary  to  enable  the  ship  to  earn 
the  freight  on  the  homeward  voyage.  The 
Edrnond,  Lush.  57,  211. 

2.  For  Peculiar  Circumstances  as  to  Supplies, 
see  The  Barkantine  Kathleen,  2  Hen.  (U. 
S.)  458. 

3  Wages. — That  is,  if  the  wages  are  due  at 
the  time  the  bond  is  given  ;  but  if  not  due  un- 
til the  Completion  of  the  voyage,  a  bottomry 
bond  cannot  be  given  therefor.  The  Cognac, 
2  Hagg.  Adm.  377. 

4  Debt  for  Which  Ship  Detained  In  Foreign 
Port. — The  Royal  Arch,  Swabey  2~<>'.  The 
Prince  George,  4  Moo  P,  C.  25  ;  The  Edmond, 
Lush.  57,  21 1  ;  The  Boston,  H.  &  1 1.  Adm.  324. 

Bui  it  is  not  every  debt  for  which  a  ship  is 
liable  to  be  detained  that  will  justify  this 
•course.    Tin-  Osmanli,  7  Notes  of  Cas.  322. 

The  fact  that  the  lex  lo<  i  sanctions  arrest 
for  advances  made  to  a  vessel  will  not  convert 
into  a  bottomry  t  ran  sac  t  ion  advances  made  on 
personal  credit.    The  Laurel,  1  Lush.  R.  17. 

Actual  arreit  for  .111  aud  i  rdi  nt  arrest  debt 


is  a  sufficient  cause  if  the  debt  be  a  lien  by 
lex  loci,  but  not  a  mere  fear  or  threat  of  ar- 
rest. The  Steamship  Circassian,  3  Ben.  (U. 
S.)  398;  The  Aurora,  1  Wheat.  (U.  S.)  96; 
The  Yuba,  4  Blatchf.  (U.  S.)  352. 

However  great  be  the  apparent  necessity  of 
procuring  the  release  of  the  vessel,  hypothe- 
cation by  bottomry  is  not  to  be  resorted  to 
except  to  discharge  debts  incurred  in  some 
way  or  other  in  respect  to  the  voyage  in 
which  she  is  engaged.  The  Edmond,  Lush. 
211  ;  The  Laurel,  33  L.  J.  Adm.  17;  The  Os- 
manli, 3  W.  Rob.  198. 

6.  Crawford  v.  The  William  Penn,  3  Wash. 
(U.  SO484. 

6.  Payment  of  Old  Bottomry  Bond. — The  Au- 
rora, 1  Wheat.  (  U.  S.)  96.  But  in  Merwin  v. 
Shailer,  16  Conn.  489,  it  is  held  that  a  bond 
to  pay  off  a  previous  bond  is  not  valid  unless 
necessary  for  necessities  of  the  voyage. 

The  Holders  of  the  New  Bond  stand  only  as  as- 
signees of  the  old  one.  Walden  v.  Chamber- 
lain, 3  Wash.  (U.  S.)  290;  Dobson  v.  Lyall,8 
Jur.  969. 

7.  Master's  Personal  Debt. —  The  Prince 
George,  4  Moo.  P.  C.  25;  King  v.  Perry,  3 
Salk.  23. 

I,  Personal  Debt  of  Owner. — Hurry  v.  The 
Ship  John  &  Alice,  1  Wash.  (U.  S.)  293 ;  Wal- 
den v.  Chamberlain,  3  Wash.  (U.  S.)  290; 
The  Aurora,  1  Wheat.  (U.  S.)  96;  Clark  v. 
Laldlaw, 4  Rob.  (La.)  345;  The  Lochiel,  2  W. 
Rob.  34;  The  Osmanli,  3  W.  Rob.  198;  Smith 
v.  Gould,  4  Moo.  P.  C.  21. 

In  The  Ocean,  10  Jur.  504,  it  was  held  that 
a  bond  given  partly  in  consideration  of  the 
obligee's  paying  a  simple  contract  debt  of  the 
obligor  was  to  that  extent  invalid. 

A  Respondentia  Bond,  however,  may  be  given 
to  pay  off  old  debts.  Greely  v.  Smith,  1 
Woodb.  &M.  (U.S.)  i8i;Conard  v.  Atlantic 
Ins.  Co.,  1  Pet.  (U.  S.)  ^86;  U.  S.  v.  Delaware 
Ins.  Co  ,  4  Wash.  (U.  S.)  418. 

9.  To  Prevent  Airest  of  Master  — The  Prince 
George, .)  Moo.  P.  C.  25  ;  The  Hcrscy,  3  I  lagg. 
Adm.  404. 

10.  The  Lykus,  36  Fed.  Rep.  921. 

II.  Gibbs  The  Schooner  Texas,  Crabhe 
(U.  S.)  236. 
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4.  Bottomry  of  the  Cargo. — A  master  may  not  hypothecate  the  ship  by  bot- 
tomry for  the  benefit  of  the  cargo  only. 1 

Ho  may  Hypothecate  the  Cargo,  or  such  part  as  is  necessary,  by  a  bottomry  or 
respondentia  bond,  for  the  benefit  of  the  ship  and  freight  or  of  the  cargo,2 
provided  it  is  necessary  to  obtain  money  to  preserve  the  interests  of  the 
cargo,  3  and  provided  he  first  communicates  with  the  cargo  owner  if  possible.4 

Extent  of  Owner's  Right. — Any  general  power  in  the  owner  to  execute  bot- 
tomry on  the  cargo  should  be  limited  to  his  interest  in  the  freight.5 

V.  Time  of  the  Loan. — It  is  not  necessary  that  the  money  shall  have  been 
advanced  before  the  departure  of  the  vessel  or  at  the  time  of  the  giving  of 
the  bond.  If  it  was  advanced  bona  fide  upon  the  understanding  that  a  bond 
should  be  executed  later,  or  if  the  supplies  or  advance  were  furnished  orig- 
inally on  the  credit  of  the  ship  or  of  the  cargo,  the  bond  when  given  will  be 
valid.6 

1.  Fontaine  v.  Columbian  Ins.  Co.,  9  Johns. 
(N.  Y.)  29. 

2.  Bottomry  of  Cargo  for  Benefit  of  Ship. — The 

master,  for  general  purposes  of  the  ship,  after 
hypothecating  ship  and  freight,  may  hypothe- 
cate the  cargo.  Hussey  v.  Christie,  13  Ves. 
Jr.  599;  The  Hamburgh,  2  Moo.  P.  C.  N.  S. 
289;"  The  Gratitudine,  3  Rob.  Adm.  261;  The 
Lord  Cochrane,  2  W.  Rob.  320;  The  Bona- 
parte, 3  W.  Rob.  398;  The  Edmond,  Lush.  57. 

A  Respondentia  Bond,  unlike  a  bottomry 
bond,  may  be  given  for  advances  unconnected 
with  the  necessities  of  the  ship,  and  even  to 
pay  off  old  debts.  U.  S.  v.  Delaware  Ins.  Co., 
4  Wash.  (U.  S.)  418;  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet.  (U.  S.)  437;  Greely  v.  Smith,  1 
Woodb.  &M.  (U.  S.)  181.  See  contra,  how- 
ever, The  Pontida,  9  Prob.  Div.  177. 

3.  Droege  v.  Suart,  L.  R.  2  P.  C.  513;  The 
Faithful,  31  L.  J.  Adm.  81 ;  Wallace  v.  Fielden, 
7  Moo.  P.  C.  398;  The  Gratitudine,  3  Rob. 
Adm.  240;  The  Ship  Packet,  3  Mason  (U.  S.) 
255;  and  cases  infra. 

Rights  of  Owner  of  Cargo. — Where  a  master 
gires  a  bond  on  the  ship  freight  and  cargo, 
and  the  cargo  owner  has  to  pay  off  part  of  the 
bond  to  release  his  cargo,  he  has  no  right  of 
action  against  the  shipowner,  as  the  right  of  a 
master  to  pledge  his  owner's  personal  liabil- 
ity is  limited  to  the  value  of  the  ship  and 
freight.  Miller  v.  O'Brien,  35  Fed.  Rep. 
782;  Naylor  v.  Baltzell,  Taney's  Dec.  (U.  S.) 
55.  Contra,  Duncan  v.  Benson,  1  Exch.  537,  3 
Exch.  644.  And  see  Lloyd  v.  Guibert,  L.  R. 
1       B.  115. 

Necessity  for  Bottomry  of  Cargo. — Whether 
there  is  necessity  for  raising  money  on  the 
cargo  by  bottomry  depends  on  whether  any 
arrangement  more  beneficial  to  the  cargo 
owner  or  to  the  cargo  can  be  made  than  by 
raising  money  on  it  to  enable  the  voyage  to  be 
prosecuted.  The  Onward,  L.  R.  4  Adm.  & 
Ecc.  38;  Droege  v.  Suart,  L.  R.  2  P.  C.  505. 

Master's  Authority.  —  The  master  cannot 
pledge  the  cargo  unless  authorized  to  pledge 
the  ship  and  freightage.  Searle  v.  Scovell,  4 
Johns.  Ch.  (N.  Y.)  222 ;  United  Ins.  Co. 
Scott,  1  Johns.  (N.  Y.)  106;  American  Ins. 
Co.  v.  Coster,  3  Paige  (N.  Y.)  323;  Ross  v. 
The  Ship  Active,  2  Wash.  (U.  S.)  237;  Pope 
v.  Nickerson,  3  Story  (U.  S.)  465;  The  Ship 
Packet,  3 Mason  (U.  S.)  255  ;  The  Gratitudine, 
3  Rob.  Adm.  263;  The  Lord  Cochrane,  2  W. 


Rob.  320;  The  Prince  Regent,  2  W.  Rob.  83; 
The  Osmanli,  3  W.  Rob.  214;  The  Priscilla, 
Lush.  1 ;  La  Constancia,  4  Notes  of  Cas.  285. 

Part  of  Cargo  may  be  Pledged  when  Not  Nec- 
essary to  Pledge  All. — If  the  necessity  of  the 
case  does  not  require  a  bottomry  of  the  whole 
cargo,  part  of  it  may  be  pledged.  The  Lord 
Cochrane,  2  W.  Rob.  320;  The  Osmanli,  3 
W.  Rob.  198;  Justin  v.  Ballam,  1  Salk.  34. 

If  the  Repairs  to  the  Ship  Produce  No  Benefit 
or  prospect  of  benefit  to  the  cargo,  the  latter 
cannot  be  hypothecated  therefor.  The  Ame- 
lie,  6  Wall.  (U.  S.)  18. 

When  Cargo  can  be  Forwarded. — The  mas- 
ter has  no  authority  to  pledge  the  cargo  with- 
out the  consent  of  the  shipper  or  consignee 
when  it  appears  from  the  port  where  the  ves- 
sel entered  in  distress  that  the  cargo  can  be 
forwarded  by  another  vessel,  and  that  it  is 
for  the  interest  of  the  shipper  that  it  should 
be  forwarded  instead  of  being  hypothecated. 
The  Julia  Blake,  107  U.  S.  426. 

4.  Master  should  Communicate  with  Owner  of 
Cargo. — The  Onward,  L.  R.  4  Adm.  &  Ecc.  38; 
The  Hamburgh,  2  Moo.  P.  C.  N.  S.  289;  The 
Olivier,  Lush.  484;  The  Lizzie,  L.  R.  2  Adm. 
&  Ecc.  254;  Barron  v.  Stewart,  L.  R.  3  P.  C. 
199;  Kleinwort  v.  The  Cassa  Marittima,  L. 
R.  2  App.  156. 

If  a  vessel  and  cargo  is  stranded,  and  great 
delay  would  be  occasioned  by  communication 
with  the  cargo  owner,  the  master,  in  order  to 
transship  and  send  on,  may  give  a  respondentia 
bond  to  release  the  cargo  lying  under  arrest 
for  salvage.    The  Sultan,  Swabey  504. 

5.  Freight  Money  of  the  Brig  Anastasia,  I 
Ben.  (U.  S.)  188. 

6.  Time  of  the  Loan — General  Rule. — If  the 
risk  of  the  voyage  is  really  taken,  and  the 
transaction  is  not  a  cover  for  fraud,  it  is  no  ob- 
jection that  the  respondentia  bond  was  given 
after  the  voyage  was  commenced.  Conard  v. 
Atlantic  Ins.  Co.,  1  Pet.  (U.  S.)  437;  U.  S.  v. 
Delaware  Ins.  Co.,  4  Wash.  (U.  S.)  418.  So 
where  repairs  were  made,  and  a  bottomry  bond 
given  afterwards,  the  fact  will  not  invalidate 
the  bond.  The  Yuba,  4  Blatchf.  (U.  S.)  352. 
See  The  Barkantine  Kathleen,  2  Ben.  (U.  S.) 
458;  Furniss  v.  The  Brig  Magoun,  Olc.  Adm. 
63;  The  Aurora,  1  Wheat.  (U.  S.)  96;  The  Bark 
Edward  Albro,  10  Ben.  (U.  S.  )668;  The  Ship 
Virgin  v.  Vyfhius,  8  Pet.  (U.S.)  538;  Hurry 
v.  The  Ship  John  &  Alice,  1  Wash.  (U.  S.) 
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When  Advances  Made  on  Credit  of  Owner. — But  one  who  advanced  supplies  Of 
money  on  the  credit  of  the  owner  cannot  afterwards  claim  a  maritime  lien 
by  taking  a  bond.1 

VI.  The  Lender  on  Bottomry  — 1.  Who  may  Loan. — A  person  who  is  in- 
debted to  the  owner  in  respect  to  the  ship  cannot  loan  money  on  bottomry .a 

Consignee. — Nor  can  a  consignee  who  has  moneys  in  his  hands  due  to  the 
shipowner  lend  his  own  funds  on  bottomry.3 

A  consignee  under  some  circumstances  may  so  loan,  but  the  courts  seem 
inclined  to  discourage  the  practice,  as  it  might  lead  to  abuses  and  collusions.4 

One  Part  Owner  cannot  take  from  the  master  a  bottomry  bond  on  the  share 
of  another  part  owner,  for  repairs  made  to  the  vessel.5 

Owner  of  Cargo. —  If  the  owner  of  the  cargo  is  on  board  of  a  vessel  at  the  time 
of  a  disaster  requiring  that  money  shall  be  obtained  by  the  master  to  enable 
the  vessel  to  prosecute  the  voyage,  he  is  not  bound  to  advance  funds,  and  if 
he  does  so  he  is  entitled  to  satisfactory  security,  and  an  extra  and  adequate 
compensation  for  the  advance.6 

The  Agent  of  the  Vessel  may  loan  on  bottomry,  but  the  court  will  scan  such 
loans  with  the  utmost  care  for  any  want  of  good  faith.7 

2.  Rights,  Duties,  and  Obligations  of  the  Lender  ■ — In  order  to  give  him  a  right 
to  recover  upon  a  bottomry  or  respondentia  bond,  the  lender  must  make  due 
inquiries  and  endeavor  to  ascertain  that  there  exists  not  only  a  necessity  for 
advances  at  all,8  but  also  a  necessity  for  the  amount  of  the  advances  made,9 
and,  further,  a  necessity  for  resort  to  bottomry  therefor. 


293;  The  Brig  Hunter,  Ware  (U.  S.)  249;  La 
Ysabel,  1  Dods.  276;  The  St.  Catherine,  3 
Hagg.  Adm.  253;  The  Gauntlet,  3  W.  Rob. 
82;  The  Karnak,  L.  R.  2  Adm.  &  Ecc.  301 ; 
The  Augusta,  1  Dods.  283;  The  Hero,  2 
Dods.  139. 

1.  Supplies  or  Money  on  Credit  of  Owner— Lien. 

— The  Vibilia,  1  W.  Rob.  1  ;  Gore  v.  Gar- 
diner, 3  Moo.  P.  C.  79;  The  Wave,  4  Eng.  L. 
&  Eq.  589;  Sloan  v.  Ship  A.  E.  I.,  Bee  Adm. 
250;  The  Brig  Hunter,  Ware  (U.  S.)  249; 
The  Ship  Packet,  3  Mason  (U.  S.)  255;  The 
Bark  Edward  Albro,  10  Ben.  (U.  S.)  668. 

2.  Debtor  of  the  Owner. — Rucher  v.  Conyng- 
ham,  2  Pet.  Adm.  295. 

If  the  Debt  Is  Less  than  the  Sum  Advanced  tin- 
bond  is  valid  to  the  extent  of  the  surplus. 
The  Hebe,  2  W.  Rob.  146. 

3.  Consignee  with  Funds  Due  Shipowner. — 
Hurry  v.  The  Ship  John  &  Alice,  1  Wash.  (U. 
S.)  293;  The  Ship  Lavinia  v.  Barclay,  1  Wash. 
(U.  S.)  49;  Ross  v.  The  Ship  Active,  2  Wash. 
(U.  S.)  226;  Clark  v.  The  Leopard,  5  Fed. 
Cas.  No.  2828 ;  Reade  v.  Commercial  Ins.  Co., 
3  Johns.  (N.  Y.)  352. 

4.  Rucher  v.  Conyngham,  2  Pet.  Adm.  307. 
A  Consignee  Who  Is  Bound  to  Advance  Freight 

must  give  notice  of  his  intention  of  doing  so 
before  lending  money  on  bottomrv.  The  Au- 
gusta, 1  Dods.  2H3;  The  Jane,  1  Dods.  461. 

5.  Part  Owner. — Pat  ton  v.  The  Schooner 
Randolph,  Gilp.  (U.  S.)  .157. 

But  the  Owner  may  Give  a  Eond  to  the  Master 
to  secure  repayment  of  advances  made  by  the 
latter.  Miller  v.  Snow  Rebecca,  Bee  Adm.  151 . 

6.  Owner  of  Cargo. — Ross  :•.  The  Ship  Active, 
2  Wash.  (V .  S.)'226.  Bui  in  this  case  it  was 
said  that  such  contracts  will  be  at  all  times 
closely  scrutinized,  a*  the  master  may  be 
more  exposed  to  imposition  in  making  them 
than  in  case  of  a  loan  from  a  stranger.  See 


also  The  Alexander,  1  Dods.  278;  The  Nel- 
son, 1  Hagg.  Adm.  169;  The  Rubicon,  3 
Hagg.  Adm.  9;  The  St.  Catherine,  3  Hagg. 
Adm.  250. 

7.  Agent  of  the  Vessel. — The  Roderick  Dim, 
Swabey  177;  The  Royal  Stuart,  2  Spinks  258, 
33  Eng.  L.  &  Eq.  602  ;  The  Hero,  2  Dods.  144  ; 
The  Oriental,  3  W.  Rob.  243. 

An  agent  cannot  loan  on  bottomry  if  he  is 
in  possession  of  a  sufficient  fund  belonging  to 
his  principal.  Hurry  v.  The  Ship  John  & 
Alice,  1  Wash.  (U.  S.)  293. 

The  master  should  first  be  given  an  oppor 
tunity  of  borrowing  elsewhere  on  the  owner's 
credit.    Smith  v.  Bank  of  New  South  Wales, 
L.  R.  4  P.  C.  194. 

The  fact  that  one  who  is  an  agent  purchases 
and  takes  by  assignment  a  bond  on  his  princi- 
pal's vessel,  will  not  affect  his  right  to  recov- 
er on  the  bond.  Johnson  v.  Belle  of  the  Sea, 
15  Int.  Rev.  Rec.  146. 

8.  Inquiries  as  to  the  Necessity  for  Advances. 
— The  Julia  Blake,  107  U.  S.  418;  The  Ship 
Fortitude,  3  Sumn.  (U.  S.)  228;  Putnam  v. 
Schooner  Polly,  Bee  Adm.  157;  Gibbs  v. The 
Schooner  Texas,  Crabbe  (U.  S.)  236;  The 
Boston,  B.  &  II.  Adm.  324;  The  Brig  Bridge- 
water,  Olc.  Adm.  35;  Walden  :\  Chamber 
lain,  3  Wash.  (U.  S.)  290;  The  Jane,  1  Dods. 
464;  The  Vibilia,  1  W.  Rob.  1;  The  Trident, 

1  W.  Rob.  29;  The  Orelia,  3  Hagg,  Adm.  75; 
Soares  v.  Rahn,  3  Moo.  P.  C.  1  ;  Heathorn 
V.  Darling,  t  Moo.  P.  C.  5;  The  Royal  Stuart, 

2  Spinks  258. 

9.  InquJrloB  asi  to  Noccsslty  for  the  Particular 
Amount — Not  only  is  there  a  question  of  the 
necessity  of  the  bond  at  all,  but  for  a  bond  for 
that  amount.  It  will  not  avail  the  bond- 
holder to  say  he  made  reasonable  inquiries,  if 
the  amount  in  fact  is  unreasonable  or  unnec- 
essary.   The  I'ontida,  9  I'rob.  Div.  177.  See 
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The  Lender  is  Chargeable  with  Notice  of  the  facts  on  which  the  master  relies  for 
justification  ;  1  and  no  recovery  can  be  had  if  no  necessity  for  the  execution 
of  the  bond  existed.* 

Good  Faith. — He  must  also  act  with  the  utmost  good  faith,3  and  if  he  par- 
ticipates in  or  connives  at  any  fraud  of  the  master  upon  the  owner,  he  cannot 
enforce  the  bond,  and  his  lien  will  be  lost  for  the  entire  amount  of  his  loan.4 

If  he  acts  in  good  faith  and  makes  sufficient  inquiry,  and  does  not  wilfully 
or  collusively  participate  in  any  unnecessary  expenditure  or  change  of  the 
vessel's  destination,  the  bond  will  be  valid.5 

Lender  need  Not  See  to  Proper  Application  of  Funds. — And  the  lender  will  not  be 
obliged  to  make  a  minute  investigation  as  to  details  or  as  to  the  application 
of  the  money.6 

insurable  interest. — A  lender  on  bottomry  has  an  insurable  interest  in  the 
safety  of  the  ship  ;  7  and  sums  loaned  on  bottomry  are  a  separate  and  distinct 
subject  of  insurance.8 

An  Insurance  on  Goods  only  does  not  cover  a  bottomry  interest.9 

3.  Burden  of  Proof — The  Necessity. — To  entitle  the  lender  to  recover  in  a  suit 
on  the  bond,  the  burden  of  proof  is  upon  him  to  show  that  the  circumstances 
were  such  as  apparently  to  justify  the  master  in  resorting  to  bottomry.10  He 
must  show  the  existence  of  an  actual  reasonable  necessity  for  supplies, 
advances,  or  repairs,  or  must  give  evidence  of  due  inquiry  and  of  reasonable 
ground  for  belief  in  the  necessity.11 

Must  Exhibit  Account  of  Items. — He  must  also  show  and  prove  the  various  items 
of  the  advance  separately,  in  order  that  they  may  be  separately  weighed  and 
considered.12 


The  Glenmanna,  Lush.  115;  The  Edmond, 
Lush.  211;  The  Yuba,  4  Blatchf.  (U.  S.)  353; 
The  Archer,  15  Fed.  Rep.  276;  Delaware 
Mut.  Safety  Ins.  Co.  v.  Gossler,  96  U.  S.  645 

1.  Lender  Chargeable  with  Notice  of  Facts. — 
The  lender  is  chargeable  with  notice  of  the 
facts  on  which  the  master  relies  for  his  justi- 
fication for  resorting  to  bottomry,  and  must 
make  inquiries  and  judge  for  himself  and  at 
his  own  risk  whether  the  owner,  if  present, 
would  do  what  the  master  is  undertaking  to 
do  for  him.    The  Julia  Blake,  107  U.  S.  418. 

If  the  lender  knows  that,  though  the  master 
is  registered  as  owner  of  the  vessel,  another  is 
equitable  owner,  he  is  chargeable  with  notice 
that  the  master's  authority  is  no  greater  than 
if  he  had  not  been  registered  owner.  The 
Archer,  23  Fed.  Rep.  350. 

2.  The  Dora,  34  Fed.  Rep.  345. 

3.  The  Ida,  L.  R.  3  Adm.  &  Ecc.  542. 
Duress. — A  bond  obtained  from  a  master  by 

duress  is  void.  The  Heart  of  Oak,  1  W.  Rob. 
204;  The  Gauntlet,  3  W.  Rob  82. 

4.  Fraud  of  Lender. — The  Ship  Virgin  v. 
Vyfhius,  8  Pet.  (U.  S.)  538 ;  The  Brig  Hunter, 
Ware  (U.  S.)  253. 

If  mere  fictitious  items  are  inserted,  with 
intent  to  defraud,  the  bond  cannot  be  enforced. 
Carrington  v.  The  Brig  Ann  C.  Pratt,  18 
How.  (U.  S.)  63;  The  Nelson,  1  Hagg.  Adm. 
169;  The  Tartar,  1  Hagg.  Adm.  14.  But  see 
The  Archer,  15  Fed.  Rep.  279. 

The  bond  is  not  invalid  if  the  lender  does 
not  participate  in  or  is  not  cognizant  of  the 
fraud.  Atlantic  Ins.  Co.  v.  Conard,  4  Wash. 
(U.  S.)  662. 

5.  The  Eureka,  2  Lowell  (U.  S.)  417. 

6.  Lender  Not  Charged  with  Duty  of  Seeing  to 
Application  of  Funds. — The  Yuba,  4  Blatchf. 


(U.  S.)  353;  The  Grapeshot,  9  Wall.  (U.  S.) 
141 ;  The  Ship  Fortitude,  3  Sumn.  (U.  S.)  228; 
The  Lulu,  10  Wall.  (U.  S.)  192;  The  Jane,  1 
Dods.  461. 

7.  Lender  Has  Insurable  Interest. — The  Bod- 
dington's,  2  Hagg.  Adm.  425;  Stainbank  v. 
Fenning,  11  C.  B.  51,  73  E.  C.  L.  51;  Stain- 
bank  v.  Shepard,  13  C.  B.  418,  76  E.  C.  L.  418. 
But  while  the  lender  may,  the  borrower  may 
not,  insure.  Glover  v.  Black,  3  Burr.  1394; 
Simonds  v.  Hodgson,  3  B.  &  Ad.  50,  23  E.  C. 
L.  29.    See  the  title  Marine  Insurance. 

8.  Force  v.  Providence  Washington  Ins.  Co., 
35  Fed.  Rep.  772. 

9.  Glover  v.  Black,  3  Burr.  1394. 

10.  The  Julia  Blake,  107  U.  S.  428;  The  Au- 
rora, 1  Wheat.  (U.  S.)  96.  And  see  case* 
cited  in  the  subdivision  immediately  preced- 
ing. 

11.  Burden  of  Proof  as  to  the  Necessity  upon  tht 
Lender. — The  Ship  Virgin  v.  Vyfhius,  8  Pet. 
(U.  S.)  538;  Ross  v.  The  Ship  Active,  2 
Wash.  (U.  S.)  226;  The  Ship  Fortitude,  3 
Sumn.  (U.  S.)  228;  The  Grapeshot,  9  Wall. 
(U.  S.)  130;  The  Aurora,  1  Wheat.  (U.  S.) 
96;  Walden  v.  Chamberlain,  3  Wash.  (U.  S.) 
290;  Crawford  v.  The  William  Penn,  3  Wash. 
(U.  S.)  484;  The  William  and  Emmeline. 
B.  &  H.  Adm.  66;  Joy  v.  Allen,  2  Woodb.  &  M. 
(U.  S.)  303;  Ruc'her  v.  Conyngham,  1  Pet. 
Adm.  295;  The  Kathleen,  2  Ben.  (U.  S.)  4^8; 
Hurry  v.  The  John  &  Alice,  1  Wash.  (U.  S.) 
293;  Pratt  v.  Reed,  19  How.  (U.  S.)  359;  The 
Sarah  Starr,  1  Sprague  (U.  S.)  453;  The  Sea 
Lark,  1  Sprague  (U.  S.)  571;  Patton  v.  The 
Randolph,  Gilp.  460;  The  Brig  Bridgewater, 
Olc.  Adm.  35  ;  Greeley  v.  Waterhouse,  19  Me. 
1;  Simonds  v.  Hodgson,  6  Bing.  114. 

12.  Crawford  v.  The  William^Penn,  3  Wash. 
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When  Due. 


Presumption — Shifting  of  Burden  of  Proof. — When  he  sustains  this  burden  of  proof 
and  shows  such  necessity,  or  reasonable  grounds  for  belief  in  the  necessity, 
a  presumption  arises  for  the  necessity  for  a  credit  to  the  ship,  and  the  burden 
of  proof  is  shifted  upon  those  who  resist  the  bond  to  show  that  the  money 
could  have  been  obtained  in  some  other  way.1 

VII.  Repayment  of  Advances — 1.  When  Due  and  Payable. — Money  advanced 
on  bottomry  is  due  and  payable  in  any  of  the  cases  following:  First,  when 
the  ship  arrives  in  safety  at  port;2  second,  when  a  sale  or  transfer  of  the 
vessel  takes  place;3  third,  when  the  voyage  is  not  prosecuted,  or  is  broken 
up,  whether  by  the  fault,  misconduct,  or  negligence  of  the  borrower,4  or  of 
his  agent  or  master,5  as  by  deviation,6  or  when  the  voyage  is  broken  up  by  a 
third  party.7 

Total  Loss — Abandonment. — But  it  is  otherwise  in  case  of  an  actual  total  loss, 
although  an  abandonment  of  the  vessel  to  the  underwriters  will  not  prevent 
recovery  on  the  bond  unless  the  loss  is  actually  total.8 

Capture,  Condemnation,  and  Sale  of  the  Vessel  constitute  a  "  total  loss  "  discharging 

the  bond.9 

Capture — Subsequent  Restoration. — But  where  the  bond  contained  a  clause  avoid- 
ing the  obligation  "if  the  ship  should  be  taken  by  the  enemy,"  and  the  ship 
was  captured  and  recaptured,  and  afterwards  arrived  at  her  destination  and 
earned  her  freight,  the  bondholder  was  held  entitled  to  recover.10 

There  Is  No  Average  or  Salvage  on  a  bottomry  bond.11 

Adjustment  on  General  Average. — Where  adjusters  of  average,  under  directions 
from  a  mortgagee  of  a  vessel  in  possession,  and  with  the  consent  of  her 
owners,  undertake  to  adjust  the  business  of  the  vessel  on  her  return  from  a 
voyage  in  which  she  has  suffered  disasters  and  been  obliged  to  take  up  money 
on  bottomry,  proceed  in  their  office,  collect  the  freights,  general  average, 
and  insurance,  pay  the  bottomry  bond,  having  it  assigned  to  themselves,  and 


(U.  S.)  484;  The  William  and  Emmeline, 
B.  &  H.  Adm.  76;  The  Brig  Bridgewater, 
Olc.  Adm.  35;  The  Aurora,  i  Wheat.  (U. 
S.)  96. 

1.  Shitting  of  Burden  of  Proof. — The  Duke  of 
Bedford,  2  Hagg.  Adm.  294;  The  Vibilia,  1 
W.  Rob.  1 J  The  Marv  Ann,  10  Jur.  253;  The 
Ship  Virgin  v.  Vyfhius,  8  Pet.  (U.  S.)  554; 
The  Aurora,  1  Wheat.  (U.S.)  96;  The  Ship 
Fortitude,  3  Sumn.  (U.  S.)  228;  The  Grape- 
shot,  9  Wall.  (U.  S.)  130;  The  Barkantine 
Kathleen,  2  Ben.  (U.  S.)  461. 

2.  8afe  Arrival  In  Port. — The  Great  Pacific, 
L.  R.  2  Adm.  &  Ecc.  384. 

3.  Sale  or  Transfer. — The  Brig  Draco,  2 
Sumn.  (U.  S.)  157. 

4.  Fault  or  Negligence  of  Borrower  — The 
Brig  Draco,  2  Sumn.  ( II.  S.)  11:7  ;  Force  v.  The 
Ship  Pride  of  the  Ocean,  3  Fed.  Rep.  164. 

A  Fraudulent  Refusal  to  Prosecute  the  Voy 
age  does  not  prevent  recovery.  Joyce  v>  Wil- 
liamson, 3  Doug.  164,  26  E.  C.  L.  67. 

6  Misconduct  of  Borrower's  Agent  or  Master 
— Force  v.  The  Ship  Pride  of  the  Ocean,  3  Fed. 
Rep.  162;  Pope  v.  Nickerson,  3  Story  (U.S.) 
465;  Greely  v.  Smith,  3  Woodb.  iV:  M.  (U.  S.) 
358. 

6  Deviation.  —  Harman  v.  Van  Hatton,  t 
Vern.  Ch.  716;  Wilmer  v.  ThoSmilax,  2  Pet. 
Adm.  295.  But  it  is  otherwise  where  the  de- 
parture was  due  to  necessity.  The  Armadil- 
lo, 3  W.  Rob.  25 1  ;  Western  r'.  Wildy,  Skin. 
152  ;  Williams  v.  Steadman,  Skin.  34$.  See  the 
title  Deviation  (in  Marini  Insik  an<  i:). 


7.  Greely  v.  Smith,  3  Woodb.  &  M.  (U.  S.) 
236. 

8.  Total  Loss. — If  the  vessel  really  exists  in 
the  hands  of  her  owners,  though  she  may  need 
repairs  greater  than  her  value,  still  she  is  not 
an  "  utter  loss,"  and  is  subject  to  hypotheca- 
tion. Delaware  Mut.  Safety  Ins.  Co.  v.  Goss- 
ler,  96  U.  S.  645.  So  the  lender  may  recover 
even  though  the  expense  of  repairing  the  ship 
exceeds  her  value.  Pope  r.  Nickerson,  3  Story 
(U.  S.)  465.  "  Total  loss  "  on  freight  bottomry 
means  no  freight  earned.  The  Sophie  Wil- 
helmine,  58  Fed.  Rep.  892.  "Utter  loss" 
means  an  actual  total  loss  and  not  a  construct- 
ive one.  Pennsylvania  Ins.  Co.  t.  Duval,  8 
S.  &  R.  (Pa.)  138;  Thomson  v.  Royal  Exch. 
Assur.  Co.,  1  M.  &  S.  30;  The  Catherine,  1 
Eng.  L.  &  Eq.  679.  As  to  whether  a  sale  on 
account  of  the  great  cost  of  necessary  repairs 
is  a  "loss,"  see  Morrison  t1.  The  Brig  Uni- 
corn, 5  Hughes  (U.  S.)  79;  and  as  to  "loss," 
see  Brett  v.  Van  Praag,  157  Mass  141.  See 
also  the  titles  Abandonment  and  Total 
Loss  (in  Marine  Insurance),  vol.  1,  p.  4; 
Marine  Insurance. 

9.  Appleton  v.  Crowninshield,  3  Mass.  443. 

10.  Joyce  i'.  Williamson,  3  Doug.  164,  26  E. 
C.  L.  67.  See  also  Robertson  ?•.  United  Ins. 
Co.,  2lohns.  Cns.  (N.  Y.)  250. 

11.  Joyce  r'.  Williamson,  3  Doug.  164,  26  E. 
C.  L.  67;  Robertson  v.  United  Ins.  Co.,  2 
Johns.  C'as.  (N.  Y.)  250.  See  Pope  7'.  Nick- 
erson, 3  Story  (U.  S.)  465.    See  the  titles 

General  Average ;  Salvage. 
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make  tin  necessary  disbursements  of  the  vessel,  it  will  not  be  inferred,  ex- 
cept  upon  clear  proof,  that  they  meant  to  extinguish,  as  against  themselves, 
the  bottomry  lien.1 

2.  What  Is  Payable. — The  practice  is  to  consider  the  sum  lent  and  the 
maritime  interest  as  principal,  and  to  allow  common  interest  on  that  sum 
from  the  day  when  payment  is  due.2 

Extent  of  Owner's  Liability. — No  terms  of  the  contract  can  render  the  owners 
liable  for  more  than  the  value  of  the  vessel  or  the  value  of  the  fund  pledged.3 
The  loss,  ultra  the  fund  pledged,  must  be  borne  by  the  lender.4 

VIII.  What  Property  Bound.— The  lien  created  by  the  bond  attaches  to 
the  entire  property  covered,  or  to  all  that  part  of  it  which  arrives  in  port  in 
safety  ;5  and  to  all  damages  recovered  by  the  owner  by  reason  of  the  loss.6 

Bottomry  of  ship  and  Freight  binds  the  ship  and  freight  only  and  not  the  cargo.7 

Freight  is  not  bound  unless  so  expressed  in  the  bond.8 

Ship  and  Cargo  Property  of  Different  Persons. — In  cases  of  bottomry  where  the  ship 
and  cargo  belong  to  different  persons,  the  bond  is  to  be  satisfied  first  out  of 
the  ship,  the  cargo  being  only  secondarily  liable.9 

Ship  and  Cargo  Property  of  One  Owner. — On  the  other  hand,  where  both  ship  and 
cargo  belong  to  one  person  and  are  both  hypothecated,  there  is  no  equity 
which  prevents  the  owner  of  the  bond  from  resorting  to  either;  and  the  same 


1.  Belle  of  the  Sea,  20  Wall.  (U.  S.)  421. 
In  this  case  it  was  further  held  that  a  repre- 
sentation in  the  nature  of  a  mere  opinion  by 
the  adjusters,  as  to  what  will  be  the  result  of 
the  whole  adjustment,  will  not  prevent  them 
from  enforcing  their  bottomry  lien,  if  the 
freight,  insurances,  etc.,  do  not  discharge  it, 
against  a  purchaser  of  the  vessel  who  has  re- 
lied upon  the  representation. 

2.  What  Considered  as  Principal — Interest. — 
The  Ship  Packet,  3  Mason  (U.  S.)  255;  Fur- 
niss  v.  The  Brig  Magoun,  Olc.  Adm.  66. 
Compare,  as  to  the  rule  in  England,  The 
Cognac,  2  Hagg.  Adm.  377;  2  Arnould  Ma- 
rine Insurance  1340. 

If,  however,  the  ship  has  not  been  exposed 
to  the  risk,  the  lender  must  be  content  to  fore- 
go the  marine  interest  and  to  accept  instead 
thereof  ordinary  interest.  Deguilder  v.  De- 
peister,  1  Vern.  263. 

3.  Value  of  Vessel  or  of  Fund — Extent  of  Own- 
era'  Liability— The  Ship  Virgin  v.  Vyfhius,  8 
Pet.  (U.  S.)  538;  The  Bark  Irma,6  Ben.  (U. 
S.)7;Naylor  v.  Baltzell,  Taney's  Dec.  (U. 
S.)  55;  The  Tartar,  1  Hagg.  Adm.  1 ;  The 
Nelson,  1  Hagg.  Adm.  169. 

Showing  Actual  Advances  to  be  Less  than  Ap- 
pear in  Bond. — The  obligor  may  show  that  the 
advances  made  by  the  obligee  were  in  fact  less 
than  the  recital  in  the  bond,  and  hence  limit 
the  obligee's  right  of  recovery.  The  Sirius, 
54  Fed.  Rep.  188. 

4.  The  Ship  Virgin  v.  Vyfhius,  8  Pet.  (U. 
S.)  538. 

6.  What  Is  Bound — General  Rule — All  That  Ar- 
rives Safely. — Delaware  Mut.  Safety  Ins.  Co. 
v.  Gossler,  96  U.  S.  645;  Appleton  Crown- 
inshield,  3  Mass.  464,  8  Mass.  340;  The  Great 
Pacific,  L.  R.  2  Adm.  &  Ecc.  384. 

6.  Damages  Recovered  by  Owner  on  Account 
of  Loss. — The  Empusa,  5  Prob.  Div.  6;  Force 
v.  Providence  Washington  Ins.  Co.,  35  Fed. 
Rep.  770.  So  that  if  there  is  any  salvage  or 
proceeds  of  any  effects  covered  by  bottomry, 
the  bondholder's  lien  attaches  thereto.  Miller 


v.  O'Brien,  59  Fed.  Rep.  622  ;  The  Eliza  Lines, 
61  Fed.  Rep.  320;  Brett  v.  Van  Praag,  157 
Mass.  141 ;  Delaware  Mut.  Safety  Ins.  Co.  v. 
Gossler,  96  U.  S.  645.  If  the  owner  sells  a 
wrecked  or  injured  ship  the  bond  attaches 
to  the  proceeds.  Thomson  v.  Royal  Exch. 
Assur.  Co.,  1  M.  &  S.  30;  The  Elephanta,  9 
Eng.  L.  &  Eq.  553;  The  Dante,  2  W.  Rob. 
427.  See  Morrison  v.  The  Brig  Unicorn,  5 
Hughes  (U.  S.)  79. 

7.  The  Schooner  Zephyr,  3  Mason  (U. 
S.)  341. 

When  Freight  la  Bottomried,  and  the  ship  is 
lost  by  collision,  the  damages  obtained  for 
the  collision  are  a  fund  to  which  the  bond- 
holder may  resort.  The  Empusa,  5  Prob. 
Div.  6. 

8.  Freight  must  be   Expressly  Named. —  La 

Constancia,  4  Notes  of  Cases  285;  The  Mary 
Ann,  10  Jur.  253. 

9 .  Hypothecation  of  Cargo  —  Ship  and  Carg« 
Property  of  Different  Owners. — The  Ship  Packet, 
3  Mason  (U.  S.)  267;  Welsh  v.  Cabot,  39  Pa. 
St.  342. 

The  property  of  the  shipowner,  both  ship 
and  freight,  are  liable  before  that  of  the  owner 
of  the  cargo.  The  Ship  Packet,  3  Mason  (U. 
S.)  267  ;  La  Constancia,  4  Notes  of  Cases  285  ; 
The  Romolo,  8  Irish  Jur.  462;  The  Pris- 
cilla,  1  L.  T.  N.  S.  272. 

When  there  is  one  bond  on  ship  and  freight, 
and  another  on  ship,  freight,  and  cargo,  if  the 
proceeds  of  the  ship  and  freight  are  insuffi- 
cient the  court  must  marshal  the  assets  and 
require  the  deficiency  to  be  made  up  out  of 
the  cargo.  The  Trident,  1  W.  Rob.  29.  When 
a  bottomry  bond  is  satisfied  out  of  cargo 
saved,  the  shipowner  is  liable  to  the  cargo 
owner  for  his  pro  rata  share  paid  on  the  bond 
by  the  cargo  owner.  Miller  v.  O'Brien,  59 
Fed.  Rep.  621. 

Where  ship  and  cargo  are  hypothecated, 
and  the  ship  is  lost,  but  the  cargo  trans- 
shipped, the  bond  will  be  enforced  against 
the  cargo.    The  Elephanta,  15  Jur.  1185. 
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is  true  where  the  ship  and  freight  have  the  same  owner  and  are  embraced  in 
the  same  hypothecation.1 

Where  Part  Only  of  Cargo  Hypothecated  Arrives  in  Safety. — When  part  only  of  the 
cargo  hypothecated  by  a  respondentia  bond  arrives  in  safety,  the  bond  can 
be  enforced  only  against  it  proportionately  to  the  amount  of  cargo  saved.2 

Freight. — The  same  is  true  as  to  freight  in  the  marshaling  of  the  assets.3 

IX.  Nature  of  the  Lien — Waiver — Laches. — The  lien  created  by  a  bot- 
tomry or  respondentia  bond  is  a  Jus  in  re,  transferring  no  property,  posses- 
sion, or  right  of  possession;4  but  to  be  enforced,  executed,  or  divested  by  a 
proceeding  in  rem  in  admiralty.5 

Bona  Fide  Holder — Assignment. — It  follows  the  property  into  the  hands  of  a 
bona  fide  holder,  6  and  attaches  to  the  property  or  its  proceeds  in  the  hands 
of  an  assignee,7  the  lien  not  being  divested  by  the  assignment.8 

Laches. — The  lien  may  be  lost  by  unreasonable  delay  or  neglect  to  enforce 
it,  and  the  bond  must  be  sued  upon  with  reasonable  diligence,9  at  least  as 
against  subsequent  purchasers.10 

A  Full  Treatment  of  This  Subject  and  That  of  Priorities  also  will  be  found  elsewhere  in 
this  work.11 


BOUGHT.    (See  also  Buy.)— See  note  12. 


1.  Welsh  v.  Cabot,  39  Pa.  St.  342. 

2.  Where  Only  Part  of  Cargo  Arrives  Safely. — 

Such  part  of  the  cargo  is  liable  to  pay  only  a 
proportional  part  of  the  money  secured  by 
the  bond,  namely,  the  proportion  that  the  value 
of  the  goods  saved  bears  to  the  total  value  of 
the  property  on  which  the  bond  was  given. 
The  Sultan,  Swabey  504.  And  see  Delaware 
Ins.  Co.  v.  Archer,  3  Rawle  (Pa.)  216. 

3.  Welsh  v.  Cabot,  39  Pa.  St.  356;  The 
Dowthorpe,  2  W.  Rob.  73. 

4  General  Nature  of  the  Lien. — The  Tobago, 
5  Rob.  194;  Johnson  v.  Shippen,  2  Ld.  Raym. 
982;  Blaine  v.  The  Ship  Charles  Carter,  4 
Cranch  (U.  S.)  328;  Vandewater  v.  Mills,  19 
How.  (U.  S.)  90;  The  Young  Mechanic,  2 
Curt.  (U.  S.)  404;  The  Brig  Nestor,  1  Sumn. 
(U.  S.)  73;  Eads  v.  The  Steamboat  H.  D. 
Bacon,  Newb.  Adm.  274. 

6.  Force  v.  Providence  Washington  Ins.  Co., 
35  Fed.  Rep.  777;  Vandewater  v.  Mills,  19 
How.  (  U.  S.)  90 ;  The  Young  Mechanic,  2  Curt. 
(U.  S.)  404.  See  Encyc.  of  Pleading  and 
Practice,  title  Admiralty,  vol.  1,  p.  249. 

6.  The  Avon,  Brown  Adm.  178;  Ramsay  v. 
Allegre,  12  Wheat.  (U.  S.)  611. 

A  valid  bond,  if  there  is  no  laches,  will  be 
held  good  even  against  a  purchaser  for  value 
without  notice.  The  Brig  Draco,  2  Sumn. 
(U.  S.)  157. 

7.  Cutler  v.  Rae,  7  How.  (U.  S.)  729;  The 
Schooner  George  Prescott,  1  Ben.  (U.  S.)  6. 

8.  Johnson  v.  Belle  of  the?  Sea,  15  Int.  Rev. 
Rcc.  146. 

9.  Laches. — Wilmer  t.  The  Smilax,  2  Pet. 
Adm.  396 ;  Blaine  v.  The  Ship  Charles  Carter, 
4  Cranch  (U.  S.)  32H ;  Powell,  J.,  in  Tnin- 
tor  v.  Watson,  6  Mod.  13;  Th<-  Catherine, 
1  Eng.  L.  &  Eq.  679;  The  Rebecca,  5  C. 
Rob.  96. 

If  I  he  bondholder  allows  the  vessel  tu  m.ike 
several  voyages  without  asserting  his  lien,  he 
will  be  presumed  to  have  waived  it  ns  against 
execution  creditors.  Blaine  v.  The  Ship 
Charles  Carter,  4  Cranch  (U.  S.)  328. 


But  if  proceedings  are  begun  within  a 
reasonable  time  the  bondholder's  lien  is  not 
affected  by  the  mere  departure  of  the  vessel 
from  the  return  port,  whether  with  or  without 
notice  to  him.  Burke  v.  The  Brig  M.  P.  Rich, 
1  Cliff.  (U.  S.)  308. 

The  laches  of  the  bondholder  cannot  be  set 
up  by  a  mortgagee  unless  the  latter  has  been 
injured  by  such  laches.  The  Heligoland,  Swa- 
bey 491. 

An  owner  of  the  cargo  who  stands  by  and 
allows  the  cargo  to  be  sold  under  the  bottomry 
bond  without  demanding  evidence  of  the 
necessity  of  the  repairs  has  no  right  of  action 
against  the  shipowner.  Naylor  v.  Baltzell, 
Taney's  Dec.  (U.  S.)  55. 

Where  the  Delay  Was  by  No  Fault  of  the  Bond- 
holder the  bond  is  good  against  a  purchaser 
with  knowledge  of  the  fraud  practiced  on  the 
bondholder.  Herwigv.  Oakley,  Tanev's  Dec. 
(U.  S.)  389. 

10.  Subsequent  Purchasers — Waiver. — In  the 
absence  of  an  attempt  to  enforce  the  lien 
after  an  opportunity  to  do  so,  a  waiver  will 
be  presumed  as  against  subsequent  purchasers. 
Blaine  v.  The  Ship  Charles  Carter,  4  Cranch 
(U.  S.)  328;  Willard  v.  Dorr,  3  Mason  (U. 
S.)  91;  Stevens  7'.  The  Sandwich,  1  Pet. 
Adm.  233;  Trump  v.  Ship  Thomas,  Bee  Adm. 
86;  The  Ship  Mary,  1  Paine  (U.  S.)  180. 

11.  For  Further  Treatment  of  this  subject,  see 
the  title  Maritime  Liens. 

12.  An  act  required  a  return  to  be  made  reg- 
ularly by  all  persons  who  "  deal  in  or  pur- 
chase "  British  corn,  of  the  amount  bought  by 
them,  the  object  of  the  act  being  to  ascertain 
from  time  to  time  the  average  prices  of  Brit- 
ish corn,  with  a  view  to  the  proporl ionment  of 
duties  on  the  importation  of  foreign  corn.  It 
was  held  that  one  who  entered  into  a  contract 
not  binding  under  the  statute  of  frauds,  was 
yet  liable  to  conviction  under  the  penal  sec 
lion  of  t  he  ai  l  for  not  making  a  return  of  goods 

bought,  The  court  said :  "The  question  *  *  * 
is  whether  the  word  imuuiit  is  t<>  be  understood 
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in  the  popular  sense  or  in  the  strictly  legal 
sense.  *  *  *  The  object  of  the  legislature 
here  was  to  impose  a  duty  on  the  importation 
of  corn,  which  duty  is  to  be  in  proportion  to 
the  price  of  British  corn.  The  object,  there- 
hire,  was  to  ascertain  that  price,  and  for  that 
purpose  a  general  average  is  directed  to  be 
given  of  the  preceding  six  weeks.  Such  be- 
i ii sjt  the  object,  it  is  clear  that  it  will  be  best  at- 
tained by  having  the  price  which  the  parties, 
by  their  bargain,  stipulated  to  pay,  inserted  in 
the  account  from  which  the  six  weeks'  aver- 
age is  to  be  calculated,  for  that  is  the  sale  or 
purchase  which  the  legislature  have  in  view. 
*  *  *  It  appears  to  me,  therefore,  that  we 
must  understand  the  word  bought  in  its  ordi- 
nary sense."  Rex  v.  Townrow,  i  B.  &  Ad.  479, 
20  E.  C.  L.  432. 

All  Goods  Bought. — A  commission  agent  was 
employed  by  a  manufacturer  to  sell  goods  on 
the  terms  contained  in  the  following  letter: 
"  We  sell  at  your  terms,  and  have  no  further 
interference  with  the  account  beyond  forward- 
ing the  order  and  references.  We  give  you 
all  the  information  we  possess,  and  you  treat 
the  order  as  coming  direct  from  the  buyer. 
We  expect  to  receive  our  commission  on  all 
goods  bought  by  houses  whose  accounts  are 
opened  through  us."  It  was  held  that  he  was 
entitled  to  a  commission  where  an  order  had 
been  given  and  accepted  by  the  manufacturer, 
though  in  consequence  of  the  latter's  inability 
to  supply  the  goods  they  were  not  ultimately 
delivered  to  the  buyer.  Erie,  C.  J.,  said  that 
Byles,  J.,  who  tried  the  case,  "  was  of  opinion 
that  the  words  '  goods  bought '  might  extend  to 
goods  in  respect  of  which  an  order  had  been 
given  and  accepted,  and  that  the  commission 
was  payable  although  no  goods  had  been  actu- 
ally delivered.  I  think  my  brother  Byles  was 
quite  right  in  the  construction  which  he  put 
upon  the  letter.  *  *  *  It  seems  to  me  that  the 
letter  itself  shows  clearly  that  a  person  giving 
an  order  in  the  capacity  of  a  buyer  was  to  be 
considered  as  a  buyer. "  Lockwood  v.  Levick, 
8  C.  B.  N.  S.  608,  98  E.  C.  L.  608. 

Bought  at  Owner's  Risk. — Where  grain  was 
delivered  to  a  warehouseman  and  stored  by 
him  in  a  separate  bin,  and  a  receipt  returned 
to  the  owner  which  stated  that  the  grain  was 


"bought  at  owner's  risk  as  to  fire,"  no  price 
being  stipulated  in  the  receipt,  and  it  appeared 
to  be  the  local  custom  that  grain  was  received 
in  this  manner  by  warehousemen,  and  after- 
wards purchased  or  returned,  and  it  further 
appeared  that  the  warehouseman  in  this  in- 
stance offered  to  purchase  the  grain  while  it 
was  in  store,  but  the  owner  refused  to  sell, 
it  was  held  that  the  warehouseman  was  not 
liable  for  the  subsequent  destruction  of  the 
grain  by  fire.  The  court  said  :  "  It  is  true  that 
the  word  bought  in  the  ticket,  unexplained, 
would  import  a  sale,  but  when  taken  in  con- 
nection with  the  expression  '  at  owner's  risk  of 
fire,'  and  in  the  light  of  the  parol  evidence,  it 
clearly  appears  that  a  sale  was  not  contem- 
plated by  the  parties.  '  At  owner's  risk  of 
fire  '  evidently  means  that  so  long  as  the  wheat 
should  remain  in  the  elevator  the  plaintiff 
should  bear  that  risk.  If  it  was  a  sale  it  is  not 
at  all  probable  that  any  such  words  would  have 
been  used.  In  such  case  the  warehouseman 
would  have  assumed  the  risk  without  any  stip- 
ulation to  that  effect."  Irons  v.  Kentner,  51 
Iowa  88,  91.  See  also  the  title  Warehouse 
and  Warehouseman. 

Bill  of  Sale.  (See  also  the  title  Bills  of 
Sale,  ante.) — An  instrument  signed  by  C. 
after  the  date,  stated  that  C.  "received  "  of  S. 
certain  trees,  etc.,  specifying  the  number  and 
price  of  each  kind  and  the  total  value.  The 
instrument  was  delivered  by  C.  to  S.,  who  in- 
dorsed thereon  payment  of  part  of  such  aggre- 
gate value.  It  was  held  that  this  was  not  a 
mere  receipt,  but  a  contract  of  sale.  The 
court  said  :  "  If  instead  of  the  word  '  received,' 
the  word  bought  had  been  used,  to  say  that 
such  an  instrument,  signed  by  the  party  to  be 
charged,  and  accepted  by  the  other  party,  was 
not  a  complete  bill  or  contract  of  sale,  would 
be  mere  caviling;  and  the  word  '  received'  in 
such  an  instrument,  fixing  specifically  the 
price  of  each  article  and  the  sum  total  of  the 
whole,  has  the  same  legal  effect  as  the  word 
bought,  with  the  additional  acknowledgment 
of  a  delivery  of  the  property.  It  is  not  a  mere 
receipt,  which,  by  the  authorities,  is  open  to 
explanation,  but  it  has  all  the  requisites  of  a 
contract  of  sale,  without  any  ambiguity  or  un- 
certainty." Schultz  v.  Coon,  51  Wis.  418. 
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CROSS-REFERENCES. 

See  the  titles  AGENCY,  vol.    i,  p.  930;  BROKERS;   FRAUDS,  STATUTE  OF; 
SALES;  USAGES  AND  CUSTOMS. 

I.  Definition  and  Form — Bought  and  sold  Notes  arc  written  memoranda  of  a 
sale  of  goods,  delivered  to  the  parties  thereto  by  the  broker  employed  to 
negotiate  the  sale.  The  memorandum  delivered  to  the  buyer  is  the  bought 
note ;  that  delivered  to  the  seller  is  the  sold  note.1  The  broker  ought  also  to 
enter  the  terms  of  the  sale  in  his  book  and  sign  the  entry.2 

Form  of  Notes. — No  particular  form  is  required,  but  four  varieties  have  been 
distinguished:  (1)  Where  the  broker  professes  to  act  for  both  parties  whose 
names  are  disclosed  in  the  note;  (2)  where  the  broker  does  not  disclose  in  the 
bought  note  the  name  of  the  vendor,  nor  in  the  sold  note  the  name  of  the 
buyer,  but  still  shows  that  he  is  acting  as  broker,  and  not  as  principal ; 

3)  where  the  broker,  on  the  face  of  the  note,  appears  to  be  the  principal; 

4)  where  he  professes  to  sign  as  broker,  but  is  really  the  principal.3 

II.  Notes  Not  the  Original  Contract. — The  bought  and  sold  notes,  accord- 
ing to  the  weight  of  authority,  are  only  copies  of  the  original  contract,  the 
entry  upon  the  broker's  book  being  the  original  and  binding  contract  between 


1.  Definition. — Blackburn  on  Sales  (2d  Eng. 
ed.)  84;  Benjamin  on  Sales  (Bennett's  6th 
ed.),  §  276;  Campbell  on  Sales  428;  Sieve- 
wright  v.  Archibald,  17  B.  103,  79  E.  C.  L. 
103,  20  L.  J.       B.  529. 

Other  authorities  say  that  the  sold  note  is 
delivered  to  the  buyer,  and  the  bought  note  to 
the  seller.  Story  on  Agency,  §  28 ;  Bouvier's 
Law  Dictionary. 

In  Blackburn  on  Sales  (2d  Eng.  ed.)  84, 
it  is  said  :  "  A  precise  and  accurate  broker, 
when  he  has  made  a  contract,  reduces  the 
terms  to  writing,  and  delivers  to  each  party  a 
copy  signed  by  him.  The  copy  delivered  to 
the  seller  is  generally  called  the  sold  note; 
that  which  he  delivers  to  the  buyer  is  gener- 
ally  called  the  bought  note.  Besides  these, 
he  makes  an  entry  in  his  book." 

Ab  to  the  Position  of  the  Broker  as  Agent 
for  both  parties  to  the  contract,  so  that  his 
signature  binds  both  seller  and  purchaser,  sec 
the  title  Bkokkks  ;  and  also  the  title  AfJKNCV, 
vol.  1,  pp.  966,  1073.  But  the  broker  may  be 
the  agent  of  one  party  only.  See  Moore  v. 
Campbell,  10  Exch.  323,  23  L.  T.  Exch.  310; 
McCaull  7  .  Strauss,  1  Cab.  &  EI.  106. 


2.  Benjamin  on  Sales  (Bennett's  6th  ed.), 
§  276. 

3.  Benjamin  on  Sales  (Bennett's  6th  ed.), 
(j  276;  Mechem  on  Agency,  <j  932. 

Mr.  Benjamin's  classification  is  that  of 
Lord  Blackburn  (Blackburn  on  Sales  (2d 
Eng.  ed.)  84,  et  scq.),  adding,  however,  the 
fourth  class,  whicli  is  not  mentioned  by 
Lord  Blackburn. 

Illustrations  of  the  Four  Forma. — In  the  first 
class  the  notes  are  in  some  such  form  as  this  : 
"Sold  for  A  B  to  C  D,"  "Bought  for  C  I) 
of  A  B."  In  the  second  class:  "Bought  for 
C  D,"  "  Sold  for  A  B."  In  the  third  class  the 
broker,  instead  of  giving  to  the  buyer  a  note 
"  Bought  for  you  by  me,"  ^ives  it  in  this 
form:  "Sold  to  you  by  me."  In  this  case 
the  broker  would  be  personally  responsible 
(see  the  title  Agency,  vol.  r,  p.  1 122),  but  the 
purchaser,  on  the  discovery  of  the  unnamed 
principal,  could  make  hint  responsible  also. 
See  the  title  Acskncy,  vol.  1,  p.  1139.  In 
the  fourth  class  the  broker  could  not  make 
any  contract  which  would  bind  the  other  con- 
tracting party.  See  the  title  Aoicncy,  vol.  1, 
p.  1 125.  Benjamin  on  Sales  (Dennett's  6th 
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the  parties,  which  is  not  affected  by  a  mistake  in  making  out  the  notes.1 
The  contrary,  however,  has  been  held,  the  bought  and  sold  notes  being 
declared  to  be  the  original  contract,  and  not  the  broker's  entry,  which  nobody 
sees.2 

III.  Notes  as  Evidence  to  Satisfy  the  Statute  of  Feauds — where  Notes  Agree 

and  There  Is  No  Signed  Entry  in  Broker's  Book. — As  between  the  buyer  and  the  seller, 
where  there  is  no  signed  entry  in  the  broker's  book,  bought  and  sold  notes 
signed  and  delivered  by  the  broker  are  sufficient  evidence  to  satisfy  the 
statute  of  frauds.3 


ed.),  f)  276;  Blackburn  on  Sales  (2d  Eng.  ed.) 
84  et  seq. 

1.  Bought  and  Sold  Notes  do  Not  Constitute 
the  Contract. — Thornton  v.  Charles,  9  M.  & 
\V.  802;  Grant  v.  Fletcher,  5  B.  &  C.  436,  11 
E.  C.  L.  265;  Pitts  v.  Beckett,  13  M.  & 
W.  743,  14  L.  J.  Exch.  358;  Hinde  v.  White- 
house,  7  East  558;  Heyman  v.  Neale,  2  Campb. 
337;  Henderson  v.  Barnewall,  1  Y.  &  J.  387; 
Butler  v.  Thomson,  92  U.  S.  412.  See  also 
Coddington  v.  Goddard,  16  Gray  (Mass.)  436; 
Toomer  v.  Dawson,  Cheves  L.  (S.  Car.)  68. 

The  doctrine  is  clearly  stated  by  Lord 
Campbell,  C.  J.,  in  Sievewright  v.  Archi- 
bald, 17  Q.  B.  103,  79  E.  C.  L.  103,  20  L. 
J.  B.  529;  he  says:  "Being  authorized  by 
the  one  to  sell  and  the  other  to  buy  in  the 
terms  of  the  contract,  when  he  has  reduced  it 
into  writing  and  signed  it  as  their  common 
agent  it  binds  them  both,  according  to  the 
statute  of  frauds,  as  if  both  had  signed  it 
with  their  own  hands.  The  duty  of  the  broker 
requires  him  to  do  so,  and  till  recent  times 
this  duty  was  scrupulously  performed  by  every 
broker.  What  are  called  the  bought  and  sold 
notes  were  sent  by  him  to  his  principals  by 
way  of  information  that  he  had  acted  upon 
their  instructions,  but  not  as  the  actual  con- 
tract which  was  to  be  binding  upon  them. 
This  clearly  appears  from  the  practice  still 
followed  of  sending  the  bought  note  to  the 
buyer,  and  the  sold  note  to  the  seller ;  whereas, 
if  these  notes  had  been  meant  to  constitute  the 
contract,  the  bought  note  would  be  put  into 
the  hands  of  the  seller,  and  the  sold  note  into 
the  hands  of  the  buyer,  that  each  might  have 
the  engagement  of  the  other  party,  and  not 
his  own." 

In  Thompson  v.  Gardiner,  1  C.  P.  Div. 
777,  where  the  broker  had  duly  entered  and 
signed  both  notes  in  his  broker's  book,  it  was 
held  that  his  failure  to  sign  the  note  sent 
to  the  seller  did  not  affect  the  contract,  but 
that  the  signed  entries  in  the  broker's  book 
were  sufficient.  Brett,  J.,  said  :  "The  broker 
being  a  broker  authorized  to  make  a  memo- 
randum of  the  contract  on  the  defendant's  be- 
half, the  entry  in  his  book  was  sufficient  evi- 
dence of  a  memorandum  of  the  bargain  signed 
by  a  duly  authorized  agent  within  the  mean- 
ing of  the  statute  of  frauds  to  bind  the  de- 
fendant." 

Usage  of  Trade. — The  bought  and  sold  notes 
may,  however,  be  accepted  as  evidence  of  the 
contract,  and  not  the  original  entry,  when  so 
established  by  the  usage  of  trade.  Hawes  v. 
Forster,  1  M.  &  Rob.  368. 

Effect  of  Contract  by  Letter. — In  Heyworth  v. 
Knight,  17  C.  B.  N.  S.  298,  112  E.  C.  L.  298, 


it  was  held  that  where  a  complete  contract 
for  the  sale  of  goods  through  brokers  was  to 
be  gathered  from  a  written  offer  on  the  one 
side  and  a  written  acceptance  on  the  other, 
such  contract  was  not  less  binding  on  the 
buyer  when  bought  and  sold  notes  were  subse- 
quently exchanged,  containing  terms  not  war- 
ranted by  the  authority  given  to  the  buyer's 
broker. 

2.  Cumming  v.  Roebuck,  Holt  172,  3  E.  C. 
L.  75;  Lord  Denman,  C.  J.,  in  Townend  v. 
Drakeford,  1  C.  &  K.  20,  47  E.  C.  L.  20; 
Abbott,  L.  C.  J.,  in  Thornton  v.  Meux,  M. 
&  M.  43,  22  E.  C.  L.  243.  In  the  last  case  the 
learned  judge  said  that  he  used  to  think 
the  broker's  book  the  proper  evidence  of 
the  contract,  but  he  afterwards  changed  his 
opinion,  and  held,  conformably  with  the 
rest  of  the  court,  that  the  copies  delivered 
to  the  parties  were  the  evidence  of  the  con- 
tract that  they  had  entered  into.  In  this 
case,  however,  this  opinion  was  not  acted 
upon,  but  the  plaintiff  was  nonsuited  on  an- 
other ground. 

3.  Notes  may  Satisfy  Statute  of  Frauds. — Sieve- 
wright v.  Archibald,  20  L.  J.  Q^B.  529,  17 

B.  103,  79  E.  C.  L.  103;  Bacon  v.  Eccles, 
43  Wis.  228. 

So  in  Goom  v.  Aflalo,  6  B.  &  C.  117,  13  E. 
C.  L.  116,  Abbott,  C.  J.,  said  :  "  The  entry  in 
the  book  has  been  called  the  original,  and 
the  notes  copies,  but  there  is  no  actual  de- 
cision that  a  valid  contract  would  not  be  made 
by  notes  duly  signed,  if  the  entry  in  the  book 
be  unsigned." 

In  Grant  v.  Fletcher,  5  B.  &  C.  436,  n  E. 
C.  L.  265,  Abbott,  C.  J.,  said:  "The  broker 
is  the  agent  of  both  parties,  and,  as  such,  may 
bind  them  by  signing  the  same  contract  on 
behalf  of  buyer  and  seller.  But  if  he  does  not 
sign  the  same  contract  for  both  parties,  neither 
will  be  bound.  *  *  *  The  entry  in  the  broker's 
book  is,  properly  speaking,  the  original, 
and  ought  to  be  signed  by  him.  The  bought 
and  sold  notes  delivered  to  the  parties  ought 
to  be  copies  of  it.  A  valid  contract  may  prop- 
erly be  made  by  perfect  notes  signed  by  the 
broker  and  delivered  to  the  parties,  although 
the  book  be  not  signed ;  but  if  the  notes  are 
imperfect,  *  *  *  an  unsigned  entry  in  the 
book  will  not  supply  the  defect." 

In  Galgate  Ship  Co.  v.  Starr,  58  Fed.  Rep. 
894,  where  the  agents  of  a  foreign  ship,  acting 
as  brokers,  negotiated  an  agreement,  which, 
being  communicated  through  their  Liverpool 
house  to  the  owners,  resulted  in  the  execution 
of  a  charter  which  was  signed  by  the  Liver- 
pool house  on  behalf  of  the  charterers,  and 
thereupon  the  agents  sent  a  notification  to 
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Statute  of  Fraud*. 


Acquiescence  in  Terms  of  Notes  Differing  from  Signed  Entry. — And  it  has  been  held  that 
where  the  bought  and  sold  notes  agree  with  one  another,  but  differ  from  the 
entry  in  the  broker's  book,  there  may  be  a  contract  between  the  parties 
according  to  the  terms  of  the  notes  founded  upon  the  acceptance  of  the  notes 
and  silent  acquiescence.1 

Notes  Differing  or  Imperfect  Where  There  Is  No  Signed  Entry. — Where,  however,  there 
is  no  such  entry,  and  the  bought  and  sold  notes  do  not  agree,  but  differ 
materially,  the  notes  are  of  no  effect  to  establish  the  contract.2  So  where 
the  notes  are  imperfect,  and  the  entry  in  the  broker's  book  is  unsigned,  there 
is  then  no  contract.3 

One  Note  may  be  Sufficient  Evidence  where  neither  the  original  entry  nor  the 
other  note  is  produced  or  called  for;*  but  where  one  note  only  is  offered  in 
evidence  the  defendant  may  offer  the  other,  or  the  signed  entry,  to  prove  a 
variance.5 

A  Mere  Immaterial  Difference,  as  a  simple  change  in  language,  will  not  amount 
to  a  variance  which  will  defeat  the  contract,6  and  a  material  variance  may 


the  charterers  and  a  similar  one  to  the  owners, 
it  was  held  that  this  was  substantially  a 
transaction  by  "bought  and  sold  notes,"  and 
the  two  communications  were  complete  evi- 
dence of  the  terms  of  the  contract. 

1.  Retaining  Note  may  Amount  to  Acquiescence 
in  Its  Terms. — In  Hawes  v.  Forster,  I  M.  & 
Rob.  368,  the  original  entry  contained  a  con- 
ditional clause  which  was  omitted  from  the 
bought  and  sold  notes.  It  was  held  that  the 
parties  were  bound  by  the  terms  of  the  notes. 
Parke,  B.,  commenting  on  this  case  in  Thorn- 
ton v.  Charles,  9  M.  &  W.  802,  said:  "  Cer- 
tainly it  was  the  impression  of  part  of  the 
court  that  the  contract  entered  in  the  book 
was  the  original  contract,  and  that  the  bought 
and  sold  notes  did  not  constitute  the  contract. 
The  jury  found  that  the  bought  and  sold 
notes  were  evidence  of  the  contract,  but  on 
the  ground  that  those  documents,  having  been 
delivered  to  each  of  the  parties  after  signing 
the  entry  in  the  book,  constituted  evidence  of 
a  new  contract  made  between  the  parties  on 
the  footing  of  those  notes." 

2  Material  Variance  between  Notes. — Sieve- 
•wright  v.  Archibald,  17  B.  103,  79  E.  C.  L. 
103,  20  I..  J.  B.  529;  Thornton  v.  Kemp- 
ster,  1  Marsh.  355;  Cowie  v.  Remfry,  5 
Moo.  P.  C.  232;  dimming  v.  Roebuck,  Holt 
172,  3  E.  C.  L.  75;  Gregson  v.  Ruck,  4  Q.  B. 
740,  45  E.  C.  L.  740;  Suydam  v.  Clark,  2 
Sandf.  (N.  Y.)  133;  Davis  v.  Shields,  26 
Wend.  (N.  Y.)  341;  Peltier  v.  Collins,  3 
Wend.  (N.  Y.)  459,  20  Am.  Dec.  711. 

In  Butters  v.  Glass,  31  U.  C.  Q^.  B.  379, 
there  was  a  fatal  variance,  and  the  parties  were 
not  bound.  The  sold  note  made  the  wheat 
deliverable  during  the  first  half  of  August 
next;  the  bought  note  read,  "  during  the  first 
half  of  August  next,  at  seller's  option." 

Party's  Own  Signature  to  Bought  Note. — In 
Rowe  r.  Osborne,  1  St;irk.  140,  2  E.  C.  L.  6l, 
it  was  held  that  ;i  vendee  w;is  bound  by  a  note 
signed  by  him,  and  delivered  to  the  vendor  by 
the  broker,  though  it  contained  a  provision 
not  to  be  found  in  the  noli-  vent  to  the  vendee. 

8.  Grant  v.  Fletcher,  5  B.  &  C.  436,  11  K. 
C.  L.  265. 

4.  Hawes  v.  Forster,  1  M.  &  Rob.  -\f>R ;  Par- 
ton  v.  Crofts,  16  C.  B.  N.  S.  11,  mi  E.  C.  L. 
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11  ;  Thompson  v.  Gardiner,  t  C.  P.  Div.  777; 
Rucker  v.  Cammeyer,  1  Esp.  105;  Powell  v. 
Divett,  15  East  29. 

Broker  Agent  of  One  Party  Only  —  Variance. — 

Where  a  broker  employed  by  the  seller  only 
effected  a  contract  by  means  of  a  note  sent  to, 
and  accepted  by,  the  purchaser,  it  was  held 
that  a  variance  between  this  note  and  a  notesent 
by  the  broker  to  the  seller  was  immaterial, 
the  latter  note  amounting  to  nothing  more 
than  a  report  by  an  agent  to  his  principal 
of  a  contract  entered  into  on  his  behalf. 
McCaull  v.  Strauss,  1  Cab.  &  El.  106. 

In  Moore  v.  Campbell,  10  Exch.  323,  13 
L.  J.  Exch.  310,  a  broker  employed  by  the 
plaintiff  to  purchase  hemp  made  a  contract 
with  the  defendant,  and  sent  him  a  sold  note. 
The  defendant  replied  in  writing,  stating  in 
the  letter  a  contract  which  varied  from  the  note 
sent  to  him.  The  court  held  that,  as  the  broker 
was  acting  for  the  plaintiff  only,  the  notes 
were  not  bought  and  sold  notes  by  a  broker  of 
both  parties,  and  that,  although  it  was  true 
that  the  defendant's  letter  was  sufficient  proof 
of  the  contract  to  bind  him  if  the  intention  of 
the  parties  was  that  this  letter  should  consti- 
tute the  contract,  yet  if  the  defendant  did  not 
intend  to  be  bound  as  seller  unless  the  plain- 
tiff were  bound  as  buyer,  and  meant  that  the 
plaintiff  should  also  sign  a  note  to  bind  him- 
self, there  would  be  no  valid  contract. 

6.  Parton  t\  Crofts,  16  C.  B.  N.  S.  11,  ill 
E.  C.  L.  II ;  Hawes  v.  Forster,  1  M.  &  Rob. 
368. 

6  Mere  Immaterial  Variance. — Bold  v.  Ray- 
ner,  1  M.  &  W.  343;  Sievewright  v.  Archibald, 
20  L.  J.  QjB.  529;  Rogers  v.  Had  ley,  2  H.  &  C. 
227;  Kcmpson  v.  Boyle,  3  H.&C.  763;  1'hip- 
pen  v .  Hyland,  19  U.  C.  C.  P.  416. 

Illustrations. — In  Maclean  V.  Dunn,  4  Bing. 
722,  15  E.  C.  L.  129,  where  the  contract  was 
for  the  exchange  of  goods,  and  was  written 
out  in  the  form  of  bought  and  sold  notes,  the 
broker  giving  to  each  party  on  a  single  sheet 
a  bought  note  for  the  goods  he  was  to  receive, 
and  a  sold  note  for  the  goods  hi-  was  to  deliver, 
it  was  held  to  be  no  fatal  variance  that  the 
day  of  payment  was  specified  at  the  end  of 
both  notes  on  one  sheet  anil  at  the  end  of  only 
the  bought  note  on  the  other  sheet. 
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be  explained  by  a  usage  of  trade.1 

Any  Unexplained  Material  Alteration,  however,  whether  fraudulent  or  otherwise, 
will  destroy  the  efficiency  of  the  note.2 

BOULEVARD.  (See  also  the  titles  Parks  and  Public  Squares  ;  Streets 
AND  Sidewalks.) — The  word  "  boulevard  "  originally  indicated  a  bulwark  or 
rampart.  The  term  was  afterwards  applied  to  a  public  walk  or  road  on  the  site 
of  a  demolished  fortification.    It  now  has  the  same  meaning  as  a  public  drive.3 

BOUND.  (See  also  Bind.  And  see  the  titles  Bail  (in  Civil  Cases),  vol.  3, 
p.  587;  Bail  and  Recognizance  (in  Criminal  Cases),  vol.  3,  p.  651 ;  Bonds, 
ante;  BOUNDARIES,  post;  CONTRACTS.) — See  note  4. 


In  Mitchell  v.  Lapage,  Holt  253,  3  E.  C.  L. 
107,  it  was  held  that  a  mistake  in  both  notes, 
as  to  the  seller's  name,  did  not  vitiate  the 
contract,  no  one  being  prejudiced  thereby. 

1.  Material  Variance. — Bold  v.  Rayner,  1  M. 
&  W.  343;  Kempson  v.  Boyle,  3  H.  &  C.  763. 

Evidence  of  Usage. — Evidence  of  usage  is  ad- 
missible to  show  the  meaning  and  intention 
of  the  parties  here  as  in  other  cases.  So  in 
Hodgson  v.  Davies,  2  Campb.  531,  it  was  held 
admissible  to  prove  that  the  vendor  was  not 
finally  bound  to  the  bargain  until  he  had  had 
a  reasonable  time  after  receiving  the  sold 
note  to  inquire  into  the  sufficiency  of  the  pur- 
chaser and  to  withdraw  if  he  disapproved. 
The  usage  was  held  good  without  proof. 

In  Cropper  v.  Cook,  L.  R.  3  C.  P.  194,  it 
was  held  not -a  variance  between  the  bought 
and  sold  notes  that  the  bought  note  showed 
the  names  of  two  principals,  and  the  sold  note 
was  "sold  to  our  principals"  and  did  not 
state  the  names  of  the  buyers,  it  being  shown 
that  usage  allowed  the  buyers'  broker  to  con- 
tract in  the  name  of  the  principal,  without 
disclosing  the  principal's  name. 

Parol  Evidence  to  Show  Mistake. — In  Steele 
v.  Haddock,  10  Exch.  643,  it  was  held  that 
parol  evidence  might  be  introduced  to  show  a 
mistake  in  drawing  up  the  bought  and  sold 
notes,  whereby  certain  goods  were  omitted, 
in  an  action  of  trover  by  the  vendors  against 
the  purchasers  for  the  goods  so  omitted  after 
they  had  been  paid  for,  and  taken  into  posses- 
sion by  the  purchasers. 

2.  Mollett  v.  Wackerbarth,  5  C.  B.  181 ,  57  E. 
C.  L.  181 ;  Powell  v.  Divett,  15  East  29.  See 
the  title  Alteration  of  Instruments,  vol. 
2,  p.  181. 

3.  People  v.  Green,  52  How.  Pr.  (N.  Y. 
Supreme  Ct.)  445.  In  this  case  it  was  further 
said  :  "  A  boulevard  or  public  drive  is  adapted 
and  set  apart  for  purposes  of  ornament,  exer- 
cise, and  amusement.  It  is  not  technically  a 
street,  avenue,  or  highway,  though  a  carriage- 
way over  it  is  a  chief  feature." 

4.  Held  and  Firmly  Bound — Recognizance. — 
An  instrument  cited  that  the  obligees  were 
held  and  firmly  bound  by  these  presents  to  the 
people  of  the  state  of  Illinois.  Upon  the  ques- 
tion whether  this  obligation  was  a  recog- 
nizance, the  court  by  Treat,  J.,  said:  "The 
obligation  in  question,  though  not  technically, 
is  substantially,  in  the  form  of  the  common-law 
recognizance.  In  the  one  the  party  acknowl- 
edges that  he  is  held  and  firmly  bound  to  pay; 
in  the  other,  that  he  owes  and  is  indebted. 


This  language,  though  variant  in  form,  has  the 
same  force  and  meaning.  There  is  no  differ- 
ence in  the  conditions  of  the  obligation.  The 
mere  difference  in  form,  where  there  is  none 
in  substance,  should  not,  in  our  opinion,  vitiate 
and  annul  an  obligation,  entered  into  in  good 
faith  by  the  parties,  for  the  double  purpose  of 
releasing  the  accused  from  custody,  and  of  se- 
curing his  appearance  to  answer  the  accusa- 
tion preferred  against  him."  Shattuck -».  Peo- 
ple, 5  III.481. 

Assumpsit. — The  plaintiff  brought  suit  upon 
an  instrument  reciting  that  the  defendants 
were  bound  to  pay  him  a  certain  sum  of  money. 
The  defendants  moved  a  nonsuit  on  the  ground 
that  the  paper  did  not  recite  a  "promise"  to 
pay.  The  court  refused  a  nonsuit,  holding 
that  an  acknowledgment  of  the  defendants 
that  they  were  bound  to  pay  was  equivalent  to 
a  promise  to  pay.  Milner  v.  Bainton,  1  Harr. 
(Del.)  144. 

Bound  to  Convict. — On  a  question  whether  a 
magistrate  was  bound  to  convict  or  had  a  dis- 
cretion, the  court  said:  "We  think  the  mag- 
istrate ought  to  have  convicted,  and  that  is  the 
only  meaning  we  can  put  on  the  words  'bound 
to  convict;'  and,  therefore,  we  affirm  the  con- 
viction. "    Marshall  v.  Fox,  L.  R.  6  C^  B.  373. 

Bound  with  Surety. — An  act  directing  that 
a  defendant  who  appeals  from  the  judgment 
of  a  justice  of  the  peace  shall  be  bound  with 
surety  in  the  nature  of  special  bail  is  satisfied 
by  his  finding  surety,  without  joining  in  the 
recognizance.  Tilghman,  C.J.,  said  :  "In  order, 
therefore,  to  effectuate  the  true  intent  of  the 
legislature,  the  expressions  'he  shall  be  bound 
with  surety,'  etc.,  are  to  be  construed,  he 
shall  be  bound  by  surety,  etc.,  or,  he  shall 
find  surety.  It  is  more  analogous  to  special 
bail  that  the  defendant  should  not  be  bound 
himself,  for  he  never  joins  in  a  recognizance 
of  special  bail.  "  Cavence  v.  Butler,  6  Binn. 
(Pa.)  52.  See  also  Boyce  v.  Wilkins,  5  S.  & 
R.  (Pa.)  329. 

Persons  Bound  as  Security  for  Another. — These 
words  within  the  meaning  of  a  statute  enact- 
ing that  such  persons  may,  at  any  time  after 
action  has  accrued  on  the  bond,  bill,  or  note, 
require  the  person  having  the  right  of  action 
forthwith  to  commence  suit  against  the  prin- 
cipal debtor,  on  penalty  of  such  security  be- 
ing exonerated,  "undoubtedly  include  sureties 
proper  in  a  bond,  bill,  or  note,  but  it  would 
be  extending  the  words  of  the  statute  beyond 
their  reasonable  meaning  to  hold  that  it  in- 
cludes an  indorser  wnose  liability  is  fixed  by 
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the  required  notice  of  the  dishonor  of  the  bill 
or  note."  Ross  v.  Jones,  22  Wall.  (U.  S.)  591. 

The  Phrase  "  shall  Remain  Bound  as  Now"  in  a 
stipulation  entered  into  by  a  corporation, 
"neither  by  its  terms  nor  intent  imposes  any 
new  obligation  ;  nor  does  it  furnish  any  new 
remedy.  Before  the  contract  was  made,  the 
duty  of  the  defendants  to  maintain  the  roads 
and  bridges  existed,  and  for  neglect  of  the 
duty  they  were  liable  to  indictment.  The 
contract  makes  no  new  agreement  on  the  sub- 
ject. It  merely  recites  that  it  is  understood 
that  the  defendants  are  to  remain  bound  as  be- 
fore; that  is  to  say,  they  are  not  discharged  by 
any  of  the  provisions  of  the  agreement  from 
their  existing  obligations  in  this  behalf." 
The  corporation  was,  therefore,  held  not  lia- 
ble in  an  action  of  contract  for  not  keeping 
bridges,  etc.,  in  repair  upon  an  agreement  for 
the  exchange  of  lands  which  contained  the 
above  stipulation  with  reference  to  repairing. 
Com.  v.  Boston,  etc.,  Mill  Corp.,  8  Allen 
(Mass.)  296. 

Bonds.  (See  also  the  title  Bonds.  )  —  The 
terms  "  bind,"  bound,  "  binding  effect,"  "  ob- 
ligation," are  used  often  by  the  most  re- 
spectable jurists  without  meaning  to  have 
them  applied  to  bond,  in  the  technical  lan- 
guage of  the  law.  Stone  v.  Bradbury,  14  Me. 
193,  citing  Union  Bank  v.  Hyde,  6  Wheat. 
(U.  S.)  572,  where  a  request  by  the  indorser 
of  a  promissory  note  that  his  notes  should  not 
be  protested,  "as  I  will  consider  myself  bound 
in  the  same  manner  as  if  the  said  notes  had 
been  or  should  be  legally  protested,"  was 
held  ambiguous  as  to  whether  it  amounted  to 
a  waiver  of  demand  and  notice,  and  parol 
proof  was  admissible  on  that  point;  the  court 
remarking:  "What  effect  is  to  be  given  to 
the  word  bound?  It  must  be  to  pay  the 
debt,  or  it  means  nothing.  But  to  cast  on  the 
indorser  of  a  foreign  bill  an  obligation  to  take 
it  up,  protest  alone  is  not  sufficient;  he  is 
still  entitled  to  a  reasonable  notice  in  addition 
to  the  technical  notice  communicated  by  the 


protest.  To  bind  him  to  pay  the  debt  all 
these  incidents  were  indispensable,  and  may 
therefore  be  well  supposed  to  have  been  in 
contemplation  of  the  parties  when  entering 
into  this  contract.  *  *  *  If  this  course  of  rea- 
soning should  not  be  held  conclusive,  it  would 
at  least  be  sufficient  to  prove  the  language  of 
the  undertaking  equivocal ;  and  that  the  sense 
in  which  the  parties  used  the  words  in  which 
they  express  themselves  may  fairly  be  sought 
in  the  practical  exposition  furnished  by  their 
own  conduct,  or  the  conventional  use  of  lan- 
guage established  by  their  own  customs  or  re- 
ceived opinions." 

In  Elliott  v.  Lyell,  3  Call  (Va.)  268,  it  was 
said  :  "The  word  bound  may,  in  a  grammatical 
sense,  mean  past  bonds,  or  future,  or  compre- 
hend both;  and  we  are  to  inquire  in  which 
sense  it  was  here  used." 

Bound  in  the  Sense  of  Concluded.  (See  also 
the  titles  Judgments  ;  Mechanics'  Liens.) — 
A  statute  provided  that  persons  when  made 
parties  should  not  be  bound  by  the  proceed- 
ings. It  was  held  that  bound  as  here  used 
meant  concluded,  and  that  the  record  of  the 
proceedings  would  be  prima  facie  evidence 
against  the  mortgagor,  although  he  was  not 
made  a  party.  Real  Estate  Invest.  Co.  v. 
Haseltine,  53  Mo.  App.  308.  But  in  Russell 
v.  Grant,  122  Mo.  175,  the  court  says  that 
bound  is  used  in  the  sense  of  "affected"  by 
the  proceedings,  and  on  page  180  the  court 
says:  "Something  has  been  said  about  the 
proceeding  to  enforce  a  mechanic's  lien  being 
one  in  rem,  but  this  is  incorrect.  This  is  a 
proceeding  inter  partes  and  so  appears  by  the 
record  itself.  2  Freeman  on  Judgments,  \  606, 
and  cases  cited;  Dunphy  v.  Riddle,  86  111.  22. 
But  even  if  such  were  the  nature  of  the  pro- 
ceeding it  would  bind  no  one  not  made  a  party 
to  it,  and  would  not  be  even  prima  facie  evi- 
dence against  such  nonnotified  person.  Has- 
sall  v.  Wilcox,  130  U.  S.  493;  Windsor  v. 
McVeigh,  93  U.  S.  274."  And  see  Hicks 
v.  Scofield,  I3i  Mo.  381. 
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By  J.  D.  Kenny. 

L  Definition,  758. 
IL  Description,  759. 

1.  Methods  of  Description,  759. 

2.  Elements  of  Description,  760. 

a.  In  General,  760. 

b.  Monuments,  761. 

(1)  General  Principles,  761. 

(2)  Natural  Monuments,  764. 

(  a  )  Defined,  764. 

(  b )  Control  Other  Calls,  764. 

(3)  Artificial  Monuments,  771. 

(a)  Defined,  771. 

(£)  Marked  Lines,  771. 

(c)  Meander  Lines,  776. 

(</)  Monuments  Subsequently  Erected,  777. 

(  *  )  When  Monuments  Conflict  with  Plan,  777. 

(/)  Stakes,  778. 

(g)  Lost  Comers  and  Monuments,  778. 

c.  Adjoining  Surveys,  780. 

d.  Courses  and  Distances,  784. 

(1)  Defined,  784. 

(2)  When  They  Control,  784. 

(a)  General  Pule,  784. 

(  b  )  Incidental  Calls  for  Monuments,  786. 

(  r  )  CaZft ybr  Adjoining  Surveys,  787. 

(3)  £ford?  to  Locate  Monuments  and  Lost  Corners,  787. 

(4)  Courses  Control  Distances,  788. 

(5)  Courses  may  be  Reversed,  789. 

e.  Quantity,  789. 

(1)  General  Rule,  789. 

(2)  Quantity  Aids  in  Definmg  Boundary ,  790. 

(3)  When  Quantity  Controls,  790. 

(4)  Quantity  in  Mexican  Grants,  792. 

(5)  Definite  Quantity,  792. 

(6)  Quantity  to  be  Ascertained  from  Instrument,  792. 

(7)  "  A/br^  or  Less,"  792. 

DX  Rules  fob  Construing  Descriptions,  793. 

1 .  General  Principles,  79?,. 

2.  Extrinsic  Evidence,  795. 

3.  Contemporanea  Expositio  Est  Optima,  etc.,  796. 

4.  Falsa  Demons/ratio  Non  Nocet,  797. 

a.  In  General,  797. 

b.  Some  Demonstrations  True,  Some  False,  799. 

c.  Particular  Description  Controls  General,  799. 

d.  Most  Material  Element  Prevails,  800. 

e.  Repugnant  Clauses,  800. 

5.  Conflicting  Descriptions,  801. 

6.  Description  Hopelessly  Uncertain,  802. 

7.  When  Deed  Refers  to  Another  Deed  or  to  Map,  803. 

8.  "Between,"  "From,"  "  to,"  or  "  by"  Objects,  805. 

9.  Straight  Line,  805. 

10.  Line  Deflected,  807. 

11.  House  as  Boundary,  807. 
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12.  Conflict  between  Patent  and  Entry,  807. 

13.  Overlapping  Surveys,  808. 

14.  Calls  must  Close,  808. 

15.  Block  Surveys,  809. 

1 6.  Functions  of  Court  and  Jury,  809. 

TV.  Highways,  Private  Ways,  and  Parks,  809. 

1.  Highways,  809. 

a.  Defined,  809. 

b.  General  Rule,  809. 

c.  Highway  Vested  in  Public,  8 1 2. 

d.  Bounded  "by,"  "  on,"  or  "along"  a  Highway,  813. 

e.  "By  the  Side,"  "  by  the  Margin,"  or  "  by  the  Line,"  of  a  Highway,  814. 
/.  Highway  as  Opened,  Not  as  Platted,  815. 

2.  Private  Ways,  816. 

a.  In  General,  816. 

b.  Public  Rights,  816. 

c .  Mesne  Conveyances,  8 1 7. 

d.  Highway  Indefinite,  817. 

3.  Parks  as  Boundaries ,  8 1 7. 

V.  Fences,  817. 
VL  Party  Walls,  818. 
VJX  Waters  as  Boundaries,  818. 

1.  Seashore,  Estuaries,  Tidal  Rivers,  8 1 8. 

a.  In  General,  8 1 8. 

b.  Leading  Rule,  820. 

c.  "By,"  "upon,"  "to,"  or  "  along"  the  Shore,  821. 

d.  Side  Lines  of  Flats  on  Tide  Waters,  822. 

2.  Navigable  Rivers,  822. 

a.  Defined,  822. 

b.  General  Rule,  823. 

c.  Summary  of  Authorities,  827. 

d.  Side  Lines  of  Foreshore  Owners,  828. 

e.  Distance  on  Navigable  Rivers  Measured,  828. 

3.  Nonnavigable  Streams,  828. 

a.  General  Rule,  828. 

b.  By  ' '  Bank  "  or  "  Shore  ' '  of  Stream,  830. 

c.  "  Bounding  on,"  "  Running  along"  a  Stream,  and  the  Like,  83 1» 

d.  Meander  Line  of  Stream,  831. 

e.  Upland  and  Bed  of  Stream,  832. 

/.  Side  Lines  to  Filum  Aqua'  Determined,  832. 
g.  Artificial  Watercourses,  832. 

4.  Lakes  and  Ponds,  832. 

a.  General  Rule,  832. 

b.  Boundary  Line  on  Nonnavigable  Lakes,  834. 

c.  Meander  Lines  on  Nonnavigable  Lakes,  835. 

d.  Boundary  on  the  Great  Lakes,  835. 

e.  Boundary  on  Artificial  Lake  or  Pond,  836. 

f.  Boundary  at  "  Bank  "  of  Ijike  or  Pond,  837. 

g.  Side  Lines  on  Foreshore  of  Navigable  Lakes,  837. 

vm.  Jurisdiction  of  Questions  of  Boundary,  838. 

1.  Interstate  /boundaries  Determined,  838. 

2.  At  Law,  838. 

3.  In  Equity,  839. 

IX.  Statutory  Provisions  for  Determining  Boundaries,  842. 

X.  Establishment  of  Boundaries  by  Evidence,  847. 

1.  In  General,  847. 

2.  Parol  Evidence,  847. 

a.  General  Rule,  847. 
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b.  Parol  Evidence  —  When  Admissible,  848. 

(1)  To  Remove  Latent  Ambiguities,  848. 

(2)  To  Prove  Location  on  the  Ground,  849. 

(3)  To  Establish  Lost  Corners,  850. 

3.  Hearsay  Evidence,  850. 

a.  In  General,  850. 

b.  Declarations  arid  Admissions,  851. 

c.  General  Repute,  854. 

4.  Field  Notes,  Plats,  and  Maps,  855. 

5.  Ancient  Deeds,  Extents,  Surveys,  and  Patents,  856. 
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2.  Agreement,  860. 

3.  Acquiescence,  863. 
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CROSS-REFERENCES . 

For  matters  of  Procedure,  see  3  Encyclopaedia  of  Pleading  and  Practice  672. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  seethe 
following  titles  in  this  work:  ABUTTING  OWNERS,  vol.  1,  p.  224;  ACCRE- 
TION, vol.  1,  p.  467  ;  ADVERSE  POSSESSION,  vol.  1,  p.  787;  ARBITRA- 
TION AND  AWARD,  vol.  2,  p.  533;  BOROUGHS,  ante;  BRIDGES,  post; 
CANALS;  COUNTIES;  DEEDS;  EASEMENTS;  FENCES;  FRAUDS, 
STA  TUTE  OF;  HIGHWA  YS ;  INTERNA  TIONAL  LA  W;  ISLANDS;  LAKES 
AND  PONDS;  MUNICIPAL  CORPORATIONS ;  NAVIGABLE  WATERS; 
PARKS  AND  PUBLIC  SQUARES;  PARTY  WALLS;  PRIVATE  WAYS; 
PUBLIC  LANDS;  RIPARIAN  RIGHTS;  SCHOOLS;  SPANISH  LAND 
GRANTS;  STATES;  STREETS  AND  SIDEWALKS ;  SURVEYS;  TOWNS 
AND  TOWNSHIPS ;  WATERCOURSES. 

I.  DEFINITION. — A  boundary  is  a  line,  or  connected  series  of  lines,  going 
around  a  territory  or  tract  of  land  and  inclosing  it  on  all  sides.1  The  term  is  also 
used  to  denote  the  physical  object  which  divides,  as  well  as  the  line  of  division 
itself,2  and  in  the  latter  sense  may  be  defined  as  a  separation,  natural  or  artifi- 
cial, which  marks  the  confines  or  line  of  division  of  two  contiguous  estates.3 
Using  the  term  in  the  latter  sense,  boundaries  are  said  to  be  either  natural4 

1.  The  Term  Defined.  —  Burrill's  Law  Diet.  :  line  may  be  explained,  by  the  facts  referred  to 

Boundary  "  signifies  the  line  which  fixes  the  and  connected  with  the  division,  to  mean  a 

limits  of  any  specified  territory  or  piece  or  wall,  a  ditch,  a  crooked  fence,  or  a  hedge  — 

parcel  of  land  or  real  estate,  or  it  may  be  de-  a  line  having  breadth."    The  court,  by  Bibb, 

fined  to  be  the  ascertained  limits  of  adjoining  C.  J.,  in  Baker  v.  Talbott,  6  T.  B.  Mon.  (Ky.) 

lands  owned  by  different  proprietors."  Tyler's  182. 

Law  of  Boundaries,  p.  27.  3.  Revised  Civil  Code  of  Louisiana,  art.  826. 

"A  boundary  in  its  stricter  sense  is  a  visible  4.  "A  Natural  Boundary  is  a  natural  object 

mark  indicating  a  dividing  line  between  two  remaining  where  it  was  placed  by  nature." 

things,  or  it  is  that  line  itself:  it  marks  off  a  Bouvier's  Law  Diet.  (15th  ed.),  tit.  Boundary, 

given  thing  from  other  things  like  in  kind,  as  "A  Savanna  or  Natural  Open  Meadow  found  in 

one  field  or  country  from  another.    A  bound,  North  Carolina,  while  not  always  of  the  same 

on  the  other  hand,  is  the  limit  or  furthest  state  and  extent,  is  sufficiently  permanent  and 

point  of  extension  of  one  given  thing,  that  definite  to  constitute  a  natural  boundary." 

which  limits  it  not  being  specially  consid-  Stapleford  v.  Brinson,  2  Ired.  L.  (N.  Car.)  311. 

ered."    Century  Dictionary,  tit.  Boundary.  So  Is  a  Clearing. — Jackson  v.  Widger,  7  Cow. 

2.  Bouvier's  L.  Diet. ;  Crabb's  English  Syn-  (N.  Y.)  723. 

onyms,  p.  177;  Worcester's  Diet.,  tit.  Bound-  A  Tract  of  Land  may  itself  become  a  natural 

arv.  boundary.    Charlestown  v.  Tufts,  in  Mass. 

"  A  line  in  surveying  and  dividing  grounds,  348;  Bloch  v.  Pfaff,  101  Mass.  538;  Raymond 

means,  prima  facie,    a   mathematical   line,  v.  Nash,  57  Conn.  447  ;  O'Herrin  v.  Brooks,  67 

without  breadth;  yet  this  theoretic  idea  of  a  Miss.  266;  Carroll  :•.  Norwood,  4  Har.  &  M. 
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or  artificial.1  The  boundary  line  may  be  indicated  and  determined  by  refer- 
ence to  natural  or  artificial  objects,  mathematical  lines,  or  whatever  else  can 
be  ascertained  definitely  or  has  some  connection  with  the  inclosed  land  and 
marks  its  limits. 

II.  Description — L  Methods  of  Description. — The  statute  of  Frauds  requiring  all 
conveyances  of  land  or  of  any  interest  therein,  except  leases  for  a  short 
period,  to  be  in  writing,  it  is  essential  to  the  validity  of  a  conveyance  in  Eng- 
land and  the  United  States  that  it  contain,  either  within  itself2  or  by  refer- 
ence to  some  other  written  instrument,3  such  a  description  of  the  land  con- 
veyed as  will  enable  the  boundary  to  be  ascertained. 

Two  Leading  Methods  of  Description  are  found  in  grants  and  conveyances:  the  old 
method  of  describing  the  boundary  by  reference  to  natural  objects,  and 
what  may  be  called  the  American  method  of  defining  it  by  mathematical  lines. 
Lands  in  Europe  were  always  described  as  bounded  by  natural  objects.4  In 
America  both  methods  are  used,  but  the  system  of  defining  boundary  by 
mathematical  lines  is  adopted  universally  in  the  case  of  the  sectionized  pub- 
lic lands.5 

The  Act  of  Congress  of  1 796,  providing  for  the  appointment  of  a  surveyor  gen- 
eral and  the  survey  of  the  lands  "  northwest  of  the  river  Ohio  and  above  the 
mouth  of  the  Kentucky,"  enacted  that  the  lands  in  the  said  territory  "  shall 
be  divided  by  north  and  south  lines,  run  according  to  the  true  meridian,  and 
by  others  crossing  them  at  right  angles."6  This  act  was  the  basis  of  the 
method  adopted  in  surveying  public  lands  in  the  United  States.    It  was 


(Md.)  287;  Ake  v.  Mason,  101  Pa.  St.  17. 
Though  not  so  strictly  speaking.  Carson  -•. 
Mills,  1  Dev.  &  B.  L.  (N.  Car.)  559. 

Or  a  Lot  Designated  by  Number,  in  a  city. 
Sayers  v.  Lyons,  10  Iowa  249;  Rutherford  v. 
Tracy,  48  Mo.  325,  8  Am.  Rep.  104;  Cate  v. 
Thayer,  3  Me.  71 ;  Flagg  v.  Thurston,  13  Pick. 
(Mass.)  145;  Northrop  v.  Sumney,  27  Barb. 
(N.  Y.)  196. 

A  RaUroad  is  a  continuing  monument.  Mil- 
ler v.  Beeler,  25  111.  163. 

So  Is  the  Street  of  a  City,  if  it  is  designated  as 
a  boundary.    Faris  v.  Phelan,  39  Cal.  612. 

Or  a  Public  Road. — Chatham  v.  Brainerd,  11 
Conn.  60. 

A  Farm. — Cate  v.  Thayer,  3  Me.  71. 

A  Corner  of  a  Subdivision  of  a  United  States 
Survey. — Powers  v.  Jackson,  50  Cal.  429. 

A  Stable  —White  v.  Williams,  48  N.  Y.  344. 

A  8wamp.  — I  hirtsfield  v.  Westbrook,  1 
Hayw.  (N.  Car.)  258;  Brooks  v.  Britt,  4  Dev. 
L.  (N.  Car.)  481. 

Or  a  Meadow. — Cronin  v.  Richardson,  8 
Allen  (Mass.)  423. 

1.  An  Artificial  Boundary  is  one  erected  by 
man  for  the  purpose  of  designating  limits. 
Boone  on  Real  Property,  $  302. 

2  Statute  of  Frauds.  —  t,  Washb.  Real  Prop. 
(5th  ed.),  pp.  246,  247;  Colvin  v.  Warford,  20 
fid.  396;  Underwood  v,  Campbell,  14  N.  II. 
r/«- 

Where  There  Is  No  Description. — Where  one 
conveys  a  portion  of  his  land  without  describ- 
ing it,  he  and  the  grantee  become  tenant!  in 
common  of  the  part  so  conveyed.  McNiel  v. 
McNicl,  4  Nova  Scotia  33.  Sec  »Nn  the  title 
Fkai ds,  Si  \  ri/TE  OF. 

3.  California. — Vance  v.  Fore,  24  Cal.  435; 
Caldwell  v.  Center,  30  Cal.  539,  K9  Am.  Dec. 
131;  Mayo  7'.  Ma/.eaux,  38  Cal.  442 ;  Powers 
v.  Jackson,  50  Cal.  429. 


Illinois. — M'Clintock  v.  Rogers,  11  111. 
279;  Charter  v.  Graham,  56  111.  19. 

Ionia. — Nightingale  v.  Walker,  3  Greene 
(Iowa)  96. 

Maine. — Marr  v.  Hobson,  22  Me.  321 ;  Vose 
v.  Bradstreet,  27  Me.  156;  Williams  v.  Spauld- 
ing,  29  Me.  112. 

Maryland.  —  Phelps  v.  Phelps,  17  Md. 
120. 

Massachusetts. — Allen  v.  Taft,  6  Gray 
(Mass.)  552;  Boylston  v.  Carver,  11  Mass. 
517;  Allen  v.  Bates,  6  Pick.  (Mass.)  460;  Foss 
v.  Crisp,  20  Pick.  (Mass.)  121;  Wilson  v. 
Underhill,  108  Mass.  360;  Morse  v.  Rogers, 
118  Mass.  572. 

Michigan.  —  Bower  v.  Earl,  18  Mich.  367. 

Missouri.  —  Whitehead  v.  Ragan,  106  Mo. 
231. 

Ncvj  Hampshire .  —  Hall  :•.  Davis,  36 N.  II. 
569. 

New  Jersey.  —  WuesthotT  v.  Seymour,  22 
N.  J.  Eq.  66. 

New  York.  —  Glover  v.  Shields,  32  Barb. 
(N.  Y.)  374. 

Ohio.  —  McChesncy  v.  Wainwright,  5  Ohio 
454;  Wolfe  7'.  Scarborough,  2  Ohio  St.  361. 

Pennsylvania.  —  Armstrong  :■.  Boyd,  3  Pa. 
St.  459. 

South  Carolina.  — Evans  v.  Corley,  8  Rich. 
(S.  Car.)  315. 

Vermont.  —  Stevens  v.  Ilollistcr,  18  Vt.  21)4, 
46  Am.  Dec.  154;  Morrow  r  .  Willaril,  30  Vt. 
118;  Lippett  v.  Kelley,  46  Vt.  516. 

See  infra,  this  title,  Rules  for  Construing 
Descriptions —  When  Deed  Refers  to  Another 

Deed  or  to  Map. 

4.   HoUCk  on  Rivers,  ()  128. 

0    See  the  title  SURVEYS. 

6.  Acts  of  Congress.  —  Act  of  May  12,  1796; 
Dunlop's  Digest  of  Laws  of  the  United  Stales, 
p.  151. 
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subsequently  extended  by  various  acts  of  Congress  over  the  agricultural  public 
lands  generally.1  The  act  of  Congress  of  1805  secures  the  permanency  of 
the  surveys  so  made.* 

2.  Elements  of  Description — a.  In  General. — The  elements  of  description 
are  the  natural  and  artificial  monuments,  the  courses  and  distances,  and  the 
quantity  of  the  land.  A  full  description  should  contain  an  enumeration  of 
all  of  these  elements.3 

The  Relative  Value  of  the  Various  Elements  is  in  the  order  above  stated,  on  the 
ground  that  that  which  is  most  material  and  certain  should  prevail;4  but 
this  rule  is  not  inflexible.6 


1.  2  Statutes  at  Large,  pp.  73,  277,  313,  329, 
665,  748;  3  Statutes  at  Large,  p.  325;  9  Stat- 
utes at  Large,  p.  496;  10  Statutes  at  Large, 
p.  308. 

2.  2  Statutes  at  Large,  p.  313. 
The  Policy  of  Congress  has  been  to  survey  the 

public  lands  in  square  figures,  running  the 
lines  north,  south,  east,  and  west,  and  extend- 
ing the  subdivision  on  square  figures  to  the 
lowest  denomination,  any  subdivision  made  in 
a  dilTerent  manner  by  the  government  survey- 
ors being  void.  Brown  v.  Clements,  3  How. 
(U.  S.)  663. 

The  boundary  lines  of  the  United  States 
surveys  are  fixed  and  immovable,  as  they 
were  originally  established  by  the  surveyors. 
Bates  v .  Illinois  Cent.  R.  Co.,  1  Black  (U.  S.) 
204;  May  v.  Baskin,  12  Smed.  &  M.  (Miss.) 
429.  They  neither  expand  nor  contract  to  ad- 
just themselves  to  a  water  line  or  any  other 
natural  boundary.  Nolin  v.  Parmer,  21  Ala.  66. 

The  method  of  the  United  States  surveyors, 
for  defining  and  fixing  the  boundaries  of 
fractional  quarter  sections,  has  been  to  corner 
on  the  banks  of  all  actually  navigable  rivers 
and  meander  along  the  top  of  the  bank,  and 
the  purchasers  are  only  charged  for  the  actual 
number  of  acres  included  within  such  bound- 
ary, the  bed  of  the  river  being  excluded. 
Lewen  v.  Smith,  7  Port.  (Ala.)  428;  Phillips 
v.  Ayres,  45  Tex.  601. 

3.  Tiedeman  Real  Prop.  (2d  ed.),  §830. 

4.  Reason  for  Preference  as  between  Several  Ele- 
ments of  Description.  — United  States.  —  New- 
som  v.  Pryor,  7  Wheat.  (U.  S.)  7. 

California. —  Vance  v.  Fore,  24  Cal.  435; 
Reed  v.  Spicer,  27  Cal.  57  ;  Piercy  v.  Crandall, 
34  Cal.  334. 

Indiana. — Silver  Creek  Cement  Corp.  v. 
Union  Lime  and  Cement  Co.,  138  Ind.  297, 
citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  499. 

Maine. —  Abbott  v.  Abbott,  53  Me.  356. 

North  Carolina. — Harry  v.  Graham,  1  Dev. 
&  B.  L.  (N.  Car.)  76,  27  Am.  Dec.  226. 

South  Carolina.  —  Johnson  v.  M'Millan,  1 
Strobh.  L.  (S.  Car.)  143. 

Texas. —  Bass  v.  Mitchell,  22  Tex.  285  ;  Rob- 
ertson v.  Mosson,  26  Tex.  248. 

Vermont. — Gates  v.  Lewis,  7  Vt.  511. 

In  Fulwood  v.  Graham,  1  Rich.  (S.  Car.) 
491,  the  court,  by  O'Neall,  J.,  said  :  "  It  is  no 
objection  that  the  quantity  is  more  than  four 
times  the  amount  stated  in  the  grant,  or  that 
the  lines  are  prolonged  greatly  beyond  the 
distances.  So,  too,  it  is  no  objection  that  the 
course  is  sometimes  disregarded.  It  is  never 
so  done  unless  some  countervailing  matter 


compels  it  to  yield.  All  the  cases  maintain 
that  in  locating  land  we  are  to  resort,  first  to 
natural  boundaries,  second  to  artificial  marks, 
third  to  adjacent  boundaries,  fourth  to  course 
and  distance." 

6.  Rule  Not  Inflexible  —  United  States.  — 
Preston  v.  Bowmar,  6  Wheat.  (U.  S.)  582; 
White  v.  Luning,  93  U.  S.  515. 

Georgia. —  Georgia  R.,  etc.,  Co.  v.  Hamil- 
ton, 59  Ga.  171. 

Kentucky. — Preston  v.  Bowmar,  2  Bibb 
(Ky.)  493 ;  Pearson  v.  Baker,  4  Dana  (Ky. )  322. 

Maine. — Lincoln  v.  Wilder,  29  Me.  169; 
Loring  v.  Norton,  8  Me.  61 ;  Scamman  v. 
Sawyer,  4  Me.  429;  Tyler  v.  Fickett,  73  Me. 
410;  Hamilton  v.  Foster,  45  Me.  32. 

Massachusetts.  —  Willision  v.  Morse,  10 
Met.  (Mass.)  17 ;  Dana  v.  Middlesex  Bank, 
10  Met.  (Mass.)  250;  Davis  v.  Rainsford,  17 
Mass.  207. 

Missouri.  —  Clamorgan  v.  Baden,  etc.,  R. 
Co.,  72  Mo.  139;  Jamison  v.  Fopiano,  48  Mo. 
194. 

Netv  Hampshire. —  Bowman  v.  Farmer,  8 
N.  H.  402. 

New  Tork.—  Buffalo,  etc.,  R.  Co.  v.  Stige- 
ler,  61  N.  Y.  348;  Higinbotham  v.  Stoddard, 
72  N.  Y.  94,  30  Am.  Dec.  740,  note;  Mattlage 
v.  N.  Y.  El.  R.  Co.,  14  Misc.  Rep.  (N.  Y.) 
291,  citing  2  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  507. 

North  Carolina.  —  Mizell  v.  Simmons,  79 
N.  Car.  182;  Ring  v.  King,  4  Dev.  &  B.  L. 
(N.  Car.)  164;  Kissam  v.  Gaylord,  Busb.  L. 
(N.  Car.)  116;  Doe  v.  Paine,  4  Hawks  (N. 
Car.)  64,  15  Am.  Dec.  507  ;  Marshall  v.  Fisher, 
1  Jones  L.  (N.  Car.)  11 1;  Spruill  v.  Daven- 
port, Busb.  L.  (N.  Car.)  134;  Clark  v.  Wag- 
oner, 70  N.  Car.  707;  Baxter  v.  Wilson,  95  N. 
Car.  137 ;  Harry  v.  Graham,  1  Dev.  &  B.  L. 
(N.  Car.)  76,  27  Am.  Dec.  226;  Cansler  v. 
Fite,  5  Jones  L.  (N.  Car.)  424. 

South  Carolina.  —  Colclough  v.  Richard- 
son, 1  McCord  L.  (S.  Car.)  167;  Bradford  v. 
Pitts,  2  Mill  (S.  Car.)  115;  Johnson*'.  M'Mil- 
lan, 1  Strobh.  L.  (S.  Car.)  143. 

Texas. — Booth  v.  Upshur,  26  Tex.  64; 
Booth  v.  Strippleman,  26  Tex.  436;  Hubert  v, 
Bartlett,  9  Tex.  97 ;  Jones  v.  Burgett,  46  Tex. 
284. 

When  Established  Monuments  Are  Wanting 

and  the  courses  and  distances  cannot  be  rec- 
onciled, there  is  no  universal  rule  which 
requires  that  one  should  be  preferred  to  the 
other.  Cases  may  exist  in  which  the  one  or 
the  other  may  be  preferred,  as  shall  best  com- 
port with  the  manifest  intention  of  the  parties 
to  the  transaction,  and  correspond  with  all 
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When  the  Calls  Are  False,  Mistaken,  or  Repugnant. — It  does  not  apply  when  the  calls 
for  monuments  are  false,  mistaken,  or  repugnant,  and  when  the  rejection  of 
a  call  for  a  monument  would  reconcile  other  parts  of  the  description,  and 
leave  enough  to  identify  the  land.1 

All  the  Elements  need  Not  be  Employed,  nor  is  it  absolutely  necessary  to  use  all 
the  elements,  or  to  describe  land  by  its  abuttals.  It  may  be  designated  by 
a  particular  name,  as  "  Mount  Vernon,"  "  White  Acre,"  or  such  like.2 

b.  MONUMENTS  —  (i)  General  Principles  —  Defined.  —  Monuments,  as  the 
term  is  applied  to  the  description  of  boundary,  are  marks  existing  or  placed 
upon  the  ground,  by  which  the  limits  of  any  particular  tract  or  parcel  of 
land  may  be  ascertained.3 

Conflicting  Monuments. — The  general  rule  is  that  where  two  monuments  con- 
flict, that  shall  be  adopted  about  which  there  is  the  least  likelihood  of  mis- 
take.4 


the  other  circumstances  of  the  case.  Loring 
v.  Norton,  8  Me.  61. 

In  Jones  v.  Burgett,  46  Tex.  284,  the  court, 
by  Gould,  J.,  said :  "  The  court  below  in- 
structed the  jury,  in  regard  to  calls  for,  first, 
natural  objects,  second,  artificial  marks,  third, 
course  and  distance,  '  that  neither  of  these 
should  absolutely  control  the  other  when  that 
other  most  truly  indicates  from  the  testimony 
to  the  mind  of  the  jury  the  proper  locality  of 
the  land.'  We  think  the  charge  given  was 
correct  and  appropriate.  There  is  no  rule 
of  law  which  makes  a  call  for  a  natural  ob- 
ject under  all  circumstances  the  controlling 
call,  so  as  to  preclude  the  consideration  of  other 
evidence  as  to  the  true  locality  of  the  land." 

A  deed  described  the  land  conveyed  as 
bounded  "partly  on  a  stream,  as  the  said 
lot  was  surveyed  by  L.  L.,  Esq.,  reference 
being  had  to  the  plan."  The  plan  showed  a 
straight  line  drawn  along  the  general  course 
of  the  stream,  but  crossing  it  at  a  bend,  and 
taking  in  a  piece  of  land  on  the  other  side  of 
the  stream  within  the  bend.  The  lines  given 
in  the  deed  did  not  entirely  surround  the 
tract,  but  by  adopting  the  straight  line  as 
given  on  the  plan  instead  of  the  stream  the 
calls  would  close.  It  was  held  that  the  straight 
line  and  not  the  stream  should  be  taken  as 
the  true  boundary,  and  that  the  land  on  the 
other  side  of  the  stream  within  the  course 
was  included  in  the  deed.  Eaton  v.  Knapp, 
29  Me.  120. 

In  Hostetterf.  Los  Angeles  Terminal  R.Co., 
108  Cal.  38,  it  is  held  that  a  river  will  not  con- 
trol metes  and  bounds  when  it  is  not  clear 
that  such  was  the  intention,  when  another 
natural  monument  could  more  properly  be 
adopted  as  a  boundary,  and  when  the  land  can 
be  clearly  identified  from  the  distances  given 
in  connection  with  the  acreage. 

1.  White  v.  Luning,  93  U.  S.  515 ;  Van  Am- 
burgh  v.  Randall,  1 1 :;  NT < > .  607. 

2.  All  the  Elements  of  Description  Not  Neces 
wuy  —  Designation  by  Particular  Name. — Ma- 
lone's  Real  I'rop.  Trials,  p.  288. 

California. — Castro  v.  Tennent,  44  Cal.  253 ; 
Whitney  7'.  Buckman,  13  Cal.  536. 

Connecticut . —  Hodges  v.  Rowing,  58  Conn. 

11 

Kentucky. — Floyd  v.  Adams,  1  A.  K. 
Marsh.  (Ky.)  72. 


Maryland. — Gwynn  v.  Thomas,  2  Gill  &  J. 
(Md.)  420;  Gittings  v.  Hall,  1  Har.  &  J.  (Md.) 
14,  2  Am.  Dec.  502;  Fouke  v.  Kemp,  5  Har. 

6  J.  (Md.)  135. 

Missouri. — Cravens  v.  Pettit,  16  Mo.  210. 

New  York. — Brink  v.  Richtmyer,  14  Johns. 
(N.  Y.)  255. 

North  Carolina. — Proctor  v.  Pool,  4  Dev. 
L.  (N.  Car.)  370;  Henley  v.  Wilson,  81  N. 
Car.  405;  Simmons  v.  Spruill,  3  Jones  Eq. 
(N.  Car.)  9;  Huggins  v.  Ketchum,  4  Dev.  & 
B.  L.  (N.  Car.)  414. 

South  Carolina. — Birchfield  v.  Bonham,  2 
Spears  L.  (S.  Car.)  62. 

Wisconsin. — Mecklem  v.  Blake,  19  Wis.  397. 

In  Den  v.  Leggat,  3  Murph.  (N.  Car.)  543, 
the  court,  by  Henderson,  J.,  said:  "Where 
the  thing  referred  to  has  no  particular  name, 
and  there  are  superadded  to  the  general  de- 
scription specifications  or  localities,  all  these 
specifications  or  localities  must  concur  to 
point  out  the  object,  otherwise  it  does  not 
appear  to  be  the  thing  intended.  As,  if  I 
grant  all  my  lands  in  Dale,  which  I  purchased 
of  I.  S.,  and  which  are  in  the  tenure  of  I.  N.,. 
all  these  specifications  must  concur,  other- 
wise there  is  nothing  described.  But  if  I 
grant  'White  Acre,'  which  I  purchased  of  I. 
S.,  and  which  descended  to  me  from  my 
father,  White  Acre  will  pass,  although  I  pur- 
chased it  of  I.  N.  and  not  from  I.  S.,  and 
although  it  descended  to  me  from  my  mother 
and  not  from  my  father.  It  is  sufficiently 
identified  by  its  name,  and  the  other  descrip- 
tions are  not  sufficient  to  render  it  uncertain." 

3  Monuments  Denned. — "  Permanent  land- 
marks established  for  the  purpose  of  indicat- 
ing boundary."  Bouvier  Law  Diet.  (15th 
ed.),  tit.  Monuments. 

The  word  "  monument,"  as  applied  to  a  sur- 
vey of  a  tract  of  land,  means  "  the  marks  of  the 
survey  that  show  the  presence  of  the  surveyor 
on  the  lines,  and  what  he  did  to  fix  the  place 
of  the  tract  or  block  on  the  ground."  Gricr 
v.  Pennsylvania  Coal  Co.,  12H  Pa.  St.  95. 

4.  Conflicting  Monumonts- Preference —  Gen 
eral  Rule  — United  Statts. — Newsoin  Pryor, 

7  Wheat.  (U.  S.)  7. 

California.  —  Reed  7\  Spicer,  i'j  Cal.  57; 
Piercy      Crandall,  34  Cal.  334. 

Maine. — Abbott  V.  Abbott,  53  Me.  356; 
Lincoln       Wilder,  29  Me.  109. 
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Monument  Corresponding  with  Courses  and  Distances. — Where  there  are  conflicting 
monuments,  one  of  which  corresponds  with  the  courses  and  distances,  the 
other  not,  that  which  corresponds  with  the  courses  and  distances  should  be 
taken  and  the  other  rejected.1 

Where  a  Deed  Calls  for  Natural  Objects  and  an  Older  Survey  Line,  under  the  mistaken 
idea  that  they  coincide,  and  the  elder  line  can  only  be  ascertained  by  compass 
.iiul  chain,  while  the  natural  objects  are  clearly  identified,  the  latter  will  con- 
trol* 

Two  Objects — One  of  Kecord,  Other  Not. — And  where  two  calls  equally  fit  two 
objects,  one  of  which  is  a  matter  of  record  and  the  other  not,  that  which  is 
of  record  governs.3 

Beginning  Corner. — Every  survey  must  be  commenced  at  the  beginning  corner 
stated  in  the  deed,  unless  to  do  so  would  destroy  the  grant.4 


New  York.  —  Seaman  v.  Hogeboom,  21 
Barb.  (N.  Y.)  398. 

Ohio. — Avery  v.  Baum,  Wright  (Ohio)  576. 

South  Carolina. — Johnson  v.  M'Millan,  1 
Strobh.  L.  (S.  Car.)  143;  Colclough  v.  Rich- 
ardson, 1  McCord  L.  (S.  Car.)  167. 

Texas. — Bass  v.  Mitchell,  22  Tex.  285;  Rob- 
ertson v.  Mosson,  26  Tex.  248. 

Vermont. — Gates  v.  Lewis,  7  Vt.  511. 

See  Patton  v.  Alexander,  7  Jones  L.  (N. 
Car.)  603. 

1.  When  One  Monument  Coincides  with  Courses 
and  Distances,  and  the  Other  Not. — Whitehead 
7'.  Ragan,  106  Mo.  235;  Jamison  v.  Fopiano, 
48  Mo.  194;  Evans  v.  Greene,  21  Mo.  206; 
Zeibold  v.  Foster,  118  Mo.  349;  Hubbard  v. 
Dusy,  80  Cal.  281.  See  also  Lincoln  v.  Wil- 
der, 29  Me.  169. 

Similarly,  where  there  were  two  boundary 
lines  known  by  the  same  name,  and  a  deed 
called  for  "  M.'s  corner,  a  red  oak,"  and  such 
corner  and  oak  stood  on  one  of  the  lines,  it 
was  held  that  that  was  the  line  intended. 
M'Adoo  v.  Sublett,  1  Humph.  (Tenn.)  105. 

And  where  a  grant  was  described  by  course 
and  distance,  calling  to  begin  at  "a  large 
sugar  tree,  the  southwest  corner  of  the  Harney 
grant,"  and  the  parties  had  a  survey  made 
that  adopted  another  sugar  tree  than  that  set 
out  in  the  deeds,  it  was  held  that  such  survey 
was  binding  only  on  the  parties  and  that  as  to 
other  persons  the  calls  of  the  deed  controlled. 
Woodfolk  v.  Cornwell,  1  Head  (Tenn.)  272. 

2.  Hare  v.  Harris,  14  Ohio  529. 

3.  Record  Controlling.  —  Mosby  v.  Carland,  1 
Bibb  (Ky.)  86;  Shipp  v.  Miller,  2  Wheat.  (U. 
S.)  321.  See  also  Whitaker  v.  Hall,  1  Bibb 
(Ky.)  72;  M'Crackin  v.  Steele,  1  Bibb  (Ky.) 
46;  Jackson  v.  Johnson,  1  Bibb  (Ky.)  58; 
M'Clure  v.  Byne,  1  Bibb  (Ky.)  56. 

4.  Survey  must  be  Commenced  at  Beginning 
Corner.  —  Elliott  v.  Lewis,  10  Hun  (N.  Y.) 
486;  Parkinson  v.  McQuaid,  54  Wis.  473; 
Cleaveland  v.  Flagg,  4  Cush.  (Mass.)  76; 
Cornell  v.  Jackson,  9  Met.  (Mass.)  150;  Well- 
fleet  v.  Truro,  9  Allen  (Mass.)  137;  Steven- 
son v.  Erskine,  99  Mass.  367. 

When  the  Beginning  Corner  is  Ascertained  the 
survey  must  be  continued  with  the  footsteps 
of  the  surveyor,  unless  some  reason  to  the 
contrary  is  shown.  Henderson  v.  St.  Charles 
Church,  7  Martin  N.  S.  (La.)  122. 

Where  the  owners  of  a  large  tract  of  land 


conveyed  a  part  of  it,  and  the  call  of  the  deed 
was,  "  beginning  on  the  line  of  a  survey  made 
for  A.,  about  six  hundred  and  ninety  poles 
from  its  northerly  corner,  thence  with  A.'s 
line  to  two  white  oaks,"  without  naming 
them  as  the  corner  of  any  other  survey,  it  was 
held  that  the  beginning  corner  must  be  made 
at  the  point  on  the  line  of  A.,  six  hundred  and 
ninety  poles  from  his  northerly  corner,  and 
that  the  word  "about"  must  be  disregarded, 
no  corner  having  been  in  fact  made,  and  the 
call  being  not  for  any  object,  but  for  a  mathe- 
matical point  only.  In  such  a  case  the  action 
of  the  commissioner  of  delinquent  lands,  in  a 
proceeding  for  a  sale  of  the  land,  cannot  change 
the  beginning  corner  called  for  by  the  deed,  for 
ortce  identified  it  is  absolute  and  cannot  be 
changed.  Smith  v.  Chapman,  10  Gratt.  (Va.) 
445- 

Where  there  is  a  well-ascertained  beginning 
corner,  that  governs,  and  the  grant  will  be 
limited  by  the  bound  as  set  out  in  the  deed. 
Jackson  v.  Wilkinson,  17  Johns.  (N.  Y.)  146; 
Jackson  v.  Wendell,  5  Wend.  (N.  Y.)  142, 
8  Wend.  (N.  Y.)  183;  Jackson  v.  Frost,  5 
Cow.  (N.  Y.)  346. 

The  Presumption  of  Law  after  twenty-one 
years  is  that  the  lines  of  a  survey,  were  run  as 
stated  in  the  surveyor's  return;  where  the 
lines  actually  are,  is  a  question  of  fact  to  be 
proved  by  the  evidence,  and  the  legal  pre- 
sumption may  be  rebutted  by  such  evidence, 
and  in  no  case  can  it  apply  until  some  mark 
of  the  survey  has  been  discovered  on  the 
ground,  which  will  serve  as  a  starting  point. 
Bushey  v.  South  Mountain  Min.,  etc.,  Co., 
136  Pa.  St.  541. 

In  Order  to  Ascertain  the  Beginning  Point  of  a 
survey  from  the  field  notes,  when  there  is 
no  monument  to  indicate  it,  the  monuments, 
courses  and  distances  of  the  other  lines  and 
courses  of  the  survey  are  better  guides  than 
the  distance  of  the  beginning  corner  from 
the  corner  of  a  government  township.  Alviso 
v.  Vallestero,  52  Cal.  500. 

The  Beginning  Corner  being  Established,  the 
identity  of  the  land  embraced  in  a  survey 
must  be  ascertained  by  the  courses  and  dis- 
tances of  the  patent,  beginning  at  the  fixed 
corner,  where  there  is  no  proof  of  other  cor- 
ners or  boundaries  or  any  calls  for  natural  or 
artificial  monuments.  Overton  v.  Davisson, 
1  Gratt.  (Va.)  211,  42  Am.  Dec.  544. 
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intention  of  the  Parties. — In  locating  original  surveys  the  beginning  corner,  as 
actually  marked  on  the  ground,  must  control,  but  where  the  survey  has  not 
been  made  upon  the  ground,  but  on  paper,  the  intentions  of  the  parties  must 
govern.1  Any  corner  which  can  be  ascertained  is  of  as  high  dignity  as  the 
beginning  corner.2 

Where  there  was  no  inconsistency  or  mistake  in  the  other  lines,  the  words, 
"  thence  to  the  place  of  beginning,"  used  in  relation  to  the  last  line  of  a 
boundary,  were  held  to  control  the  course  and  distance  given  for  the  same 
call,  though  it  was  marked  by  no  monument.3 

Metes  and  Bounds. — It  may  be  stated  generally  that  a  conveyance  by  metes 
and  bounds  will  carry  all  the  land  within  them,4  although  it  exceeds  or 


Where  a  tract  of  land  in  a  patent  from  the 
state  is  described  as  beginning  at  the  corner 
of  another  tract,  and  the  termination  of  the 
third  course  given  in  the  grant  is  described 
in  another  patent  issued  seven  days  afterwards 
as  a  clump  of  rocks  on  the  shore  of  a  lake,  if 
the  corner  mentioned  as  the  place  of  begin- 
ning is  sufficiently  ascertained  by  proof,  the 
location  of  the  premises  granted  must  be  made 
by  commencing  at  such  corner,  although  in  do- 
ing so,  by  pursuing  the  courses  and  distances, 
the  clump  of  rocks  will  not  be  reached,  the 
third  course  will  be  shortened  one-half,  one 
whole  course  will  be  lost,  one  end  of  the  tract 
thrown  into  the  form  of  an  acute  angle  instead 
of  having  a  base  of  fifty  chains,  and  the  quan- 
tity of  land  be  reduced  nearly  one-half.  Wen- 
dell v.  Jackson,  8  Wend.  (N.  Y.)  183,  22  Am. 
Dec.  635. 

1.  Ocean  Beach  Assoc.  v.  Yard,  48  N.  J.  Eq. 
72.  See  also  Malone's  Real  Prop.  Trials,  p. 
213  ;  Huffman  v.  Walker,  83  N.  Car.  41 1  ;  Hed- 
rick  v.  Gobble,  63  N.  Car.  48  ;  Hartzog  v.  Hub- 
bard, 2  Dev.  &  B.  L.  (N.  Car.)  241  ;  Standen 
v.  Bains,  1  Hayw.  (N.  Car.)  238;  Doe  v. 
Shufford,  4  Hawks  (N.  Car.)  116,  15  Am.  Dec. 
512;  Hartzfield  v.  Westbrook,  1  Hayw.  (N. 
Car.)  258;  Den  v.  Foster,  1  Hayw.  (N.  Car.) 
237- 

2.  The  Beginning  Corner  Is  of  No  Greater 
Dignity  than  Any  Other  Known  Corner. — Pearson 
v.  Baker,  4  Dana  (Ky.)  322;  Scott  v.  Petti- 
grew,  72  Tex.  321  ;  Lancaster  v.  Ayers  (Tex. 
1889),  12  S.  W.  Rep.  163;  Miles  v.  Sherwood, 
84  Tex.  485. 

But  where  the  beginning  corner  of  a  survey 
calls  for  a  wild  cherry  tree,  and  none  of  the 
other  corners  have  been  marked  upon  the 
ground  by  monuments,  it  is  a  mistake  to  as- 
sert under  those  circumstances  that  a  begin- 
ning corner  is  of  no  higher  dignity  or 
importance  than  any  other  corner  of  the  sur- 
vey, because  the  location  of  the  beginning 
corner  so  marked  is  controlling.  Ayers  v. 
Beaty,  5  Tex.  Civ.  App.  491. 

Where  a  survey  is  begun  at  a  corner  which 
is  not  known  and  established,  it  defines  and 
determines  nothing  in  regard  to  the  boundary. 
Martin  v.  Breaux,  12  La.  Ann.  689. 

3  Course  and  Distance  Reacted  Intention. — 
In  Owings  v.  Freeman,  48  Minn.  4N3,  where 
a  question  of  boundary  was  at  issue,  the  court, 
by  Dickinson,  J.,  said:  "The  place  of  begin- 
ning in  the  description  [in  the  deed  in  this 
case]  is  a  certain  designated  point  in  a  'line 
between  Bazil  and  Guerln,'  concerning  which 


there  is  no  controversy,  although  it  is  not 
marked  by  any  monument.  *  *  *  From  the 
definite  and  admitted  place  of  beginning  we 
follow  the  three  first  courses  and  distances 
given  in  the  deed,  in  respect  to  which  there 
is  no  apparent  error ;  and  when  we  come  to 
the  fourth  boundary,  where  error  first  appears, 
and  which  is  conceded  to  be  erroneously 
located  by  the  terms  of  the  deed,  we  still  fol- 
low the  language  of  the  deed  and  run  '  thence 

*  *  *  to  the  place  of  beginning,'  rejecting  as 
erroneous  the  given  course  and  distance.  We 
thus  give  effect  to  what  must  here  be  regarded 
as  the  more  certain  element  in  the  description. 

*  *  *  This  is  sanctioned  by  the  same  reasons 
upon  which  is  founded  the  rule  that  points  or 
boundaries  made  certain  by  fixed  monuments 
are  to  be  regarded,  to  the  exclusion  of  incon- 
sistent courses  and  distances." 

4.  Conveyance  by  Metes  and  Bounds — United 
States. — Russell  v.  Transylvania  University, 
1  Wheat.  (U.  S.)  432. 

Connecticut. — Belden  v.  Seymour,  8  Conn. 

19- 

Maryland. — Mundell  v.  Perry,  2  Gill  &  J. 
(Md.)  206. 

Massachusetts. — Howe  v.  Bass,  2  Mass.  380, 
3  Am.  Dec.  59;  Dana  v.  Middlesex  Bank,  10 
Met.- (Mass.)  250;  Pernam  v.  Wead,  6  Mass. 
I3i- 

Neiv  York. — Jackson  v.  Ives,  9  Cow.  (N. 
Y.)  661. 

Vermont. — Spiller  v.  Scribner,  36  Vt.  246; 
Gilman  v.  Smiths,  12  Vt.  150. 

Where  lands  are  described  by  metes  and 
bounds,  and  also  as  the  land  which  A  I? 
lately  owned,  the  boundary  will  be  determined 
by  the  metes  and  bounds  as  given,  and  not  by 
the  extent  of  A  B's  title.  Whiting  v.  Dewey, 
15  Pick.  (Mass.)  428;  Winnr.  Cabot,  18  Pick. 
(Mass.)  553.  See  also  Foss  v.  Crisp,  20  Pick. 
(Mass.)  121. 

A  tract  of  land  was  conveyed  by  courses 
and  distances  and  by  metes  and  bounds.  The 
grantee  subsequently  conveyed  the  same  tract 
by  courses  anil  distances  only,  and  it  was  held 
that  title  passed  to  the  whole  trad  as  defined 
by  metes  and  bounds  in  the  original  convey- 
ance.  Norrist'.  Pottee,  4  liar.  &  M.  (Md.)  508. 

Reference  to  Plan  controls  metes  and  bounds. 
Ide  v.  Pearce,  <>  Gray  (Mass.)  350;  Lincoln 
v.  Wilder,  29  Me.  169 

Where  one  seised  of  two  adjacent  tracts  of 
land,  the  elder  including  part  of  the  younger, 
conveys  the  latter  by  metes  and  bounds  as 
well  as  by  name,  that  portion  included  in  the 
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falls  short  of  the  quantity  specified  in  the  deed.1 

(2)  Natural  Monuments — (a)  Defined. — Natural  monuments  are  objects  per- 
manent in  character  which  are  found  upon  the  land  as  they  were  placed  by 
nature,*  such  as  streams,3  lakes  and  ponds,4  shores  and  beaches,6  also  high- 
ways and  streets,6  walls,  fences,  trees,  hedges,  springs  and  rocks,7  and  the  like.8 

(b)  Control  Other  Calls — Presumption. — All  lands  are  supposed  to  be  actually  sur- 
veyed,9 and  the  presumed  intention  of  the  grant  is  to  convey  the  land 


elder  tract  passes  by  the  deed.  Hawkins  v. 
Hanson,  1  Har.  &  M.  (Md.)  523,  approved 
in  Mundell  v.  Perry,  2  Gill  &  J.  (Md.)  115; 
Casey  v.  Inloes,  1  Gill  (Md.)  510;  Bryan  v. 
Harvey,  18  Md.  130. 

1.  Where  Quantity  Exceeds  or  Falls  below 
That  Specified  in  Deed —  United  States. — Jack- 
son v.  Sprague,  1  Paine  (U.  S.)  494. 

California. —  Chipman  v.  Briggs,  5  Cal.  76; 
McGarvey  v.  Little,  15  Cal.  27. 

New  York.  —  Jackson  v.  Ogden,  7  Johns. 
(N.  Y.)  238;  Jackson  v.  Widger,  7  Cow.  (N. 
Y.)  725- 

Pennsylvania. —  Chaplin  v.  Srodes,  7  Watts 
(Pa.)  410;  Petts  v.  Gaw,  15  Pa.  St.  218. 

Texas. —  Dalton  v.  Rust,  22  Tex.  133;  Bass 
v.  Mitchell,  22  Tex.  285. 

Virginia. —  Jones  v.  Carter,  4  Hen.  &  M. 
(Va.)  184. 

2.  Natural  Monuments  Denned.  —  3  Washb. 
Real  Prop.  (5th  ed.),  pp.  434,  435;  Tiedeman 
Real  Prop.  (2d  ed.),  §  831;  Bouvier's  Law 
Diet.  (15th  ed.),  tits.  Monuments;  Boundary. 

3.  Streams. —  Arnold  v.  Elmore,  16  Wis. 
509 ;  Stanford  v.  Mangin,  30  Ga.  355  ;  Wheeler 
v.  Spinola,  54  N.  Y.  385;  Canal  Com'rs  v. 
People,  5  Wend.  (N.  Y.)  446;  Yates  v.  Van 
De  Bogert,  56  N.  Y.  530;  Primm  v.  Walker, 
38  Mo.  94;  Hicks  v.  Coleman,  25  Cal.  142,  85 
Am.  Dec.  103. 

4.  Lakes  and  Ponds — Connecticut. — Mill 
River  Woolen  Mfg.  Co.  v.  Smith,  34  Conn.  462. 

Maine. — Bradley  v.  Rice,  13  Me.  198,  29 
Am.  Dec.  50;  Lowell  v.  Robinson,  16  Me.  357, 
33  Am.  Dec.  671;  Hathorne  v.  Stinson,  12 
Me.  183,  28  Am.  Dec.  167 ;  Wood  v.  Kelley,  30 
Me.  47;  Nelson  v.  Butterfield,  21  Me.  229; 
Mansur  v.  Blake,  62  Me.  38. 

Massachusetts . —  Phinney  z\  Watts,  9  Gray 
(Mass.)  269,  69  Am.  Dec.  288 ;  Paine  v.  Woods, 
108  Mass.  170;  Waterman  v.  Johnson,  13 
Pick.  (Mass.)  261 ;  West  Roxbury  v.  Stoddard, 
7  Allen  (Mass.)  167. 

New  Hampshire. — State  v.  Gilmanton,  9  N. 
H.461. 

New  York. — Canal  Com'rs  v.  People,  5 
Wend.  (N.  Y.)  446;  Wheeler  v.  Spinola,  54 
N.  Y.  377. 

Vermont. — Jakeway  v.  Barrett,  38  Vt.  316; 
Austin  v.  Rutland  R.  Co.,  45  Vt.  215. 

A  Pond  and  Dam  are  controlling  monuments 
which  govern  incorrect  courses  and  distances. 
Rathbun  v.  Geer,  64  Conn.  421. 

6.  Shores  and  Beaches. — Teschemacher  v. 
Thompson,  18  Cal.  21,  79  Am.  Dec.  151  ;  Dana 
v.  Jackson  St.  Wharf  Co.,  31  Cal.  121,  89  Am. 
Dec.  164;  Hodge  v.  Boothby,  48  Me.  68;  Lit- 
tlefield  v.  Maxwell,  31  Me.  134,  50  Am.  Dec. 
653;  Hathaway  v.  Wilson,  123  Mass.  361  ;  Mar- 
tin v.  O'Brien,  34  Miss.  21;  East  Hampton  v. 
Kirk,  6  Hun  (N.  Y.)  257,  84  N.  Y.  215,  38 


Am.  Rep.  505;  Yates  v.  Van  De  Bogert,  56 
N.  Y.  531 ;  Child  v.  Starr,  4  Hill  (N.  Y.)  369; 
McCullough  v.  Wainright,  14  Pa.  St.  171. 

6.  Highways  and  Streets  —  England. —  Ber- 
ridge  v.  Ward,  10  C.  B.  N.  S.  400,  100  E.  C. 
L.  400;  Smith  v.  Howden,  14  C.  B.  N.  S.  398, 
108  E.  C.  L.  39S. 

United  States. —  Banks  v.  Ogden,  2  Wall. 
(U.  S.)  57. 

California.  —  Faris  v.  Phelan,  39  Cal.  612. 
Connecticut .  —  Chatham    v.   Brainerd,  n 
Conn.  60;  Read  v.  Leeds,  19  Conn.  182. 

Illinois. —  Illinois,  etc.,  Canal  v.  Haven,  11 
111.  557;  Miller  v.  Beeler,  25  111.  163. 

Iowa. — Dubuque  v.  Maloney,  9  Iowa  450,  74 
Am.  Dec.  358. 

Maine.  —  Johnson  v.  Anderson,  18  Me.  76; 
Tebbetts  -\Estes,  52  Me.  566;  Cottle  v.  Young, 
59  Me.  105. 

Massachusetts.  —  Parker  v.  Framingham,  8 
Met.  (Mass.)  260;  Fisher  v.  Smith,  9  Gray 
(Mass.)  441;  O'Linda  v.  Lothrop,  21  Pick. 
(Mass.)  292. 

New  Jersey. —  Winter  v.  Peterson,  24  N.J. 
L.  524,  61  Am.  Dec.  678. 

New  York. — Dunham  v.  Williams,  37  N. 
Y.  251 ;  Stevens  v.  New  York,  46  N.  Y.  Super. 
Ct.  274. 

Pennsylvania. — Falls  v.  Reis,  74  Pa.  St.  439. 
Wisconsin.  —  Kimball  v.  Kenosha,  4  Wis. 
321 ;  Gove  v.  White,  20  Wis.  425. 

7.  Walls — Fences — Trees — Hedges — Springs  — 
Bocks. — Boston  v.  Richardson, 13  Allen(Mass.) 
154;  Warners. Southworth, 6 Conn.  471  ;  Hoff- 
man v.  Armstrong, 48  N.  Y.201,8  Am.  Rep. 537  ; 
Patton  v.  Alexander,  7  Jones  L.  (N.  Car.)  603. 

The  description  of  a  lot  in  a  mortgage, 
through  which  title  to  said  lot  is  derived,  de- 
fining it  as  beginning  at  or  in  front  of  a  party 
wall  which  was  established  before  the  mort- 
gage was  given,  will  determine  the  boundary 
and  control  the  distance  mentioned  from  a 
street  corner,  though  such  distance  would 
cause  the  lots  to  overlap.  Muhlker  v.  Rup- 
pert,  124  N.  Y.  627. 

8.  In  Bradford  v.  Cressey,  45  Me.  9,  the 
court,  by  Rice,  J.,  said:  "Where  a  grant  is 
bounded  upon  a  *  *  *  stream,  a  highway,  a 
ditch  or  party  wall,  or  the  like,  such  stream, 
etc.,  is  to  be  deemed  a  monument." 

In  Pennsylvania  Canal  Co.  v.  Harris,  101 
Pa.  St.  80,  where  the  question  was  to  deter- 
mine the  exact  location  of  a  plot  of  ground 
taken  by  the  government  for  a  canal,  the  court, 
by  Mercur,  J.,  said  :  "  We  think  a  sharply  de- 
fined cut  in  the  solid  bank  or  rock  on  the  side 
of  the  canal  may  be  as  satisfactory  a  monu- 
ment of  location  as  the  track  of  a  highway  on 
the  surface  of  the  ground." 

9 .  All  Lands  Supposed  to  be  Actually  Surveyed. 
— Alden  v.  Pinney,  12  Fla.  382. 
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according  to  such  actual  survey.  Consequently,  wherever  natural  monuments, 
referred  to  in  the  description  of  a  deed  as  marking  the  boundary,  can  be 
found,  they  fix  the  limits  of  the  premises  granted,  though  they  correspond 
neither  with  the  courses  and  distances,  nor  with  the  quantity  of  the  land 
given  in  the  same  description.1 


Where  a  Survey  of  a  Tract  has  been  Returned, 

the  presumption  of  law  is  that  it  was  actually 
surveyed  as  returned,  and  this  presumption  is 
not  weakened  by  a  failure  to  mark  in  anyway 
the  line  of  an  older  survey  called  for  as  an  ad- 
joinder.  Tyrone  Min.,  etc.,  Co.  v.  Cross,  128 
Pa.  St.  636. 

But  unless  a  Survey  Has  Actual  Calls  that  can 
be  Identified,  a  presumption  cannot  arise  after 
twenty-one  years  that  such  a  survey  was  actu- 
ally made.  Grier  v.  Pennsylvania  Coal  Co., 
128  Pa.  St.  79. 

1.  Natural  Monuments  when  Found  Fix  the 
Limits — 3  Washb.  Real  Prop.  (5th  ed.),  p. 
434;  Malone's  Real  Prop.  Trials,  p.  288. 

England. —  Llewellyn  v.  Jersey,  11  M.  &  W. 
183- 

Canada.  —  Fraser  v.  Cameron,  2  Nova  Sco- 
tia 189;  McPherson  v.  Cameron,  1  Nova 
Scotia  Dec.  208. 

Natural  boundaries  must  be  ascertained,  to 
prevail.  Twining  v.  Stevens,  5  Nova  Scotia 
366. 

United  States.— MTver  v.  Walker,  4  Wheat. 
(U.  S.)  444,  9  Cranch  (U.  S.)  17-5;  Preston  v. 
Bowmar,  6  Wheat.  (U.  S.)  580;  Brown  v.  Hu- 
ger,  21  How.  (U.  S.)  305;  Chinoweth  v.  Has- 
kell, 3  Pet.  (U.  S.)  96;  Newsom  v.  Pryor,  7 
Wheat.  (U.  S.)  7;  Boardman  v.  Reed,  6  Pet. 
(U.  S.)  345 ;  Barclay  v.  Howell,  6  Pet.  ( U.  S.) 
498;  Bartlett  Land,  etc.,  Co.  v.  Saunders,  103 
U.  S.  316;  Hartshorn  v.  Wright,  Pet.  (C.  C.) 
64;  Cleaveland  v.  Smith,  5  Fed.  Cas.  No.  2874, 
2  Story  (U.  S.)  278;  Ayers  v.  Watson,  137  U. 
S.  584;  Nelson  v.  Hall,  1  McLean  (U.  S.)  518; 
Higueras  v.  U.  S.,  5  Wall.  (U.  S.)  836. 

Where  the  line  run  from  the  beginning  cor- 
ner does  not  conform  to  one  of  the  natural 
calls,  there  being  well-marked  monuments, 
whereas,  by  starting  from  a  known  point,  i.  e., 
a  granite  rock,  and  reversing  the  corners,  all 
the  natural  calls  arc  answered,  the  first  course 
and  distance  from  the  beginning  corner  must 
be  rejected  when,  by  following  it,  the  boundary 
line  is  taken  out  into  an  open  valley,  where 
there  is  nothing  to  justify  its  frequent  change 
of  course,  while,  taken  by  the  reversed  course, 
it  runs  along  the  base  of  certain  mountains 
called  for  in  the  grant.  Hughes  v.  Cawthorn, 
3g  Fed.  Rep.  248. 

A  grant  may  be  located  by  reference  to 
natural  objects  when  the  map  accompanying 
it  is  incorrect  in  its  lines  of  latitude.  U.  S.  v. 
Sutter,  21  How.  (U.  S.)  170. 

Alabama.  —  Wright  v.  Wright, 34  Ala.  194; 
Dozicr  v.  DufTec,  1  Ala.  320;  Terrell  v.  Kirk- 
scy,  14  Ala.  209.  But  see  Minge  v.  Smith,  1 
Ala.  415. 

Boundaries  expressly  referred  to  anil  de- 
clared in  a  grant  of  certain  lands  control  the 
length  of  a  line  as  written  across  a  plat  which 
ai  ■  ompanies  the  grant  of  such  lands.  Hallctt 
v.  Doe,  7  Ala.  882. 

California.  —  Stanley  v.  Green,  i2Cal.  148  ; 


Colton  v.  Seavey,  22  Cal.  497;  Ferris  v.  Coo- 
ver,  10  Cal.  628;  Winans  v.  Cheney,  55  Cal. 
567  ;  De  Arguello  v.  Greer,  26  Cal.  615  ;  Stoll 
v.  Beecher,  94  Cal.  1 ;  Franklin  v.  Dorland, 
28  Cal.  175,  87  Am.  Dec.  in;  Alviso  v.  Val- 
lestero,  52  Cal.  500;  Adair  v.  White,  85  Cal. 
313;  Beaudry  v.  Doyle,  68  Cal.  105;  Walsh 
v .  Hill,  38  Cal.  481 ;  Piercy  v.  Crandall,  34Cal. 
334;  Faris  v.  Phelan,  39  Cal.  612;  O'Farrel 
v.  Harney,  51  Cal.  125. 

In  relocating  the  boundaries  of  an  official 
survey  upon  which  the  United  States  patent 
was  based,  the  calls  of  the  field  notes  of  the 
survey  as  to  the  location  of  certain  topograph- 
ical features  of  the  country,  and  of  a  road, 
a  gulch,  and  certain  houses  described  therein 
as  monuments,  must  prevail  over  the  specified 
courses  of  the  boundary  lines;  and  such  topo- 
graphical features  and  monuments  will  govern 
the  location  of  a  lost  corner  stake  rather  than 
a  course  run  from  some  known  and  admitted 
corner.   Tognazzini  v.  Morganti,  84  Cal.  159. 

When  the  beginning  corner  of  a  boundary- 
is  the  mouth  of  a  creek,  and  the  boundary  line 
is  described  as  "  thence  ascending  the  creek," 
and  several  courses  and  distances  are  specified 
in  the  conveyance  running  up  the  creek,  and 
the  courses  and  distances  as  given  do  not 
follow,  but  at  several  points  diverge  from,  the 
creek,  the  creek  is  the  true  boundary  and  will 
control  the  calls  for  courses  and  distances. 
Spring  v.  Hewston,  52  Cal.  442. 

Connecticut.  —  Snow  v.  Chapman,  1  Root 
(Conn.)  528;  Belden  v.  Seymour,  8  Conn.  19; 
Nichols  v .  Turney,  15  Conn.  101  ;  Higley  v. 
Bidwell,  9  Conn.  452. 

Delaware. — Nivin  v.  Stevens,  5  Harr.  (Del.) 
272;  Dale  v.  Smith,  1  Del.  Ch.  1,  12  Am. 
Dec.  64. 

Florida. — Andreu  v.  Watkins,  26  Fla.  390. 
Georgia.  —  Riley  v.  Griffin,  16  Ga.  141,  60 
Am.  Dec.  726;  Harris  v.  Hull,  70  Ga.  831. 

Illinois. — M'Clintock  v.  Rogers,  n  111.  296; 
Lull  v.  Chicago,  68  111.  518;  Cottingham  v. 
Parr,  93  111.  233 ;  Piper  v.  Connelly,  108  111. 
646;  Bolden  v.  Sherman,  no  III.  41S. 

Where  a  section  line  is  called  for  by  a  town 
plat  as  the  boundary  of  one  side  of  certain 
lots,  such  section  line  becomes  the  boundary 
of  the  lots  on  that  side  when  it  becomes  estab- 
lished. Where,  however,  stakes  or  other 
monuments  are  called  for  by  the  plat  which 
are  beyond  the  section  line,  and  both  the 
land  beyond  the  section  line  and  the  land 
platted  belonged  to  the  person  laying  out  the 
lots,  the  boundary  of  a  person  who  purchases 
such  lots  will  be  determined,  not  by  the  sec- 
tion line,  but  by  the  monuments  designated 
on  the  plat,  as  against  the  proprietor  of  the 
town.    Ambrose  r.  Ralev,  5S  III.  506. 

Where  a  surveyor  divided  a  tract  by  mis- 
take in  such  a  way  that  the  south  lots  were 
located  ten  feet  too  far  north,  giving  them 
ten  feet  which  properly  belonged  to  the  north 
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lots,  .mil  such  location  was  marked  on  the 
ground,  it  was  held  that  the  boundary,  as 
defined  by  the  monuments  of  the  surveyor, 
should  control  the  calls  for  distances,  and 
that  twenty  years  possession  of  the  south  lots 
barred  the  owners  of  the  north  lots  from  en- 
forcing an  apportionment  of  the  excess  which 
had  been  given  to  the  south  lots.  Bauer  v. 
(lottnianhausen,  65  111.  499. 

Indiana. — Dale  v.  Travellers  Ins.  Co.,  89 
Ind.  473;  Shepherd  v.  Nave,  125  Ind.  226; 
k'  i-p;ir  v.  Jamison,  120  Ind.  58;  Maguire  v. 
Bissell,  119  Ind.  345;  Simonton  v.  Thompson, 
55  I iid.  87;  Evansville  v.  Page,  23  Ind.  525; 
Hedge  v.  Sims,  29  Ind.  574;  Wingler  v.  Simp- 
son, 93  Ind.  204;  Rosenbaum  v.  Schmidt,  54 
Ind.  231 . 

Iowa. — Ufford  v.  Wilkins,  33  Iowa  110; 
Moreland  v.  Page,  2  Iowa  139;  Sargent  v. 
Herod,  3  Iowa  145;  Walrod  v.  Flanigan,  75 
Iowa  365;  Gaveny  v.  Hinton,  2  Greene  (Iowa) 
344;  Sayers  v.  Lyons,  10  Iowa  249;  Sanders 
v.  Godding,  45  Iowa  463;  Morrison  v.  Lang- 
worthy,  4  Greene  (Iowa)  177 ;  Yocum  v. 
Haskins,  81  Iowa  436. 

Kentucky. — Bryan  v.  Beckley,  Litt.  Sel. 
Cas.  (Ky.)  91,  12  Am.  Dec.  276;  Thornberry 
v.  Churchill,  4  T.  B.  Mon.  (Ky.)  29,  16  Am. 
Dec.  125;  Preston  v.  Bowmar,  2  Bibb  (Ky.) 
493;  Bruce  v.  Morgan,  1  B.  Mon.  (Ky.)  26; 
Baxter  v.  Evett,  7  T.  B.  Mon.  (Ky.)  333;  Bu- 
ford  v.  Cox,  5  J.  J.  Marsh.  ( Ky.)  582 ;  Church- 
ill v.  Grundy,  5  Dana  (Ky.)  100;  Pitman  v. 
Nunnelly  (Ky.  1895),  32  S.  W.  Rep.  606;  Reid 
v.  Langford,  3  J.  J.  Marsh.  (Ky.)  420;  Doe 
v.  Kennedy,  5  T.  B.  Mon.  (Ky.)  174;  Cock- 
rell  v.  M'Quinn,  4  T.  B.  Mon.  (Ky.)  63; 
Jefferson  Seminary  v.  Wagnon,  1  A.  K. 
Marsh.  (Ky.)  243;  Bruce  v.  Taylor,  2  J.  J. 
Marsh.  (Ky.)  160;  Young  v.  Leiper,  4  Bibb 
(Ky.)  503;  Lyon  v.  Ross,  1  Bibb  (Ky.)  467; 
Cowen  v.  Fauntleroy,  2  Bibb  (Ky.)  261. 

Where  it  is  the  intention  of  the  parties  to  a 
deed  that  the  boundary  line  shall  run  accord- 
ing to  certain  natural  objects  called  for 
therein,  the  court,  in  fixing  the  location  of 
the  line,  cannot  depart  from  such  objects,  al- 
though more  land  is  included  in  the  grant 
than  the  deed  calls  for.  Morgan  v.  Givens, 
14  Ky.  L.  Rep.  93. 

Louisiana. — Frederick  v.  Brulard,  7  La. 
Ann.  655;  Wells  v.  Compton,  3  Rob.  (La.) 
171;  Zeringue  v.  Harang,  17  La.  349;  Martin 
v.  Breaux,  12  La.  Ann.  689;  Lebeau  v.  Berg- 
eron, 14  La.  Ann.  494. 

Maine.  —  Esty  v.  Baker,  50  Me.  325,  79 
Am.  Dec.  616;  Clark  v.  Scammon,  62  Me. 
47;  Erskine  v.  Moulton,  66  Me.  276;  Heaton 
v.  Hodges,  14  Me.  66,  30  Am.  Dec.  741,  note; 
Kennebec  Purchase  v.  Tiffany,  1  Me.  219,  10 
Am.  Dec.  60;  Haynes  v.  Young,  36  Me.  557; 
Purinton  v.  Sedgley,  4  Me.  283;  Call  v.  Bar- 
ker, 12  Me.  320;  Robinson  v.  White,  42  Me. 
209;  Emery  v.  Fowler,  38  Me.  99;  Beal  v. 
Gordon,  55  Me.  482 ;  Oxton  v.  Groves,  68  Me. 
371,  28  Am.  Rep.  75;  Pierce  v.  Faunce,  37 
Me.  63;  Chandler  v.  McCard,  38  Me.  564;  Es- 
mond v.  Tarbox,  7  Me.  61,  20  Am.  Dec.  346. 

Monuments  prevail  over  a  description  of  a 
lot  by  number,  and  limit  its  extent.  Haynes 
v.  Young,  36  Me.  557. 

Maryland. — Hall  v.  Mayhew,  15  Md.  551; 


Friend  v.  Friend,  64  Md.  321;  Thomas  v. 
Godfrey,  3  Gill  &  J.  (Md.)  142;  Howard 
v.  Moale,  2  Har.  &  J."  (Md.)  260;  Calhoun  v. 
Hall,  2  Har.  &  M.  (Md.)  416;  Chamberlaine 
v.  Crawford,  1  Har.  &M.  (Md.)  355;  Proprie- 
tary v.  Jenings,  1  Har.  &  M.  (Md.)  138; 
Carroll  v.  Norwood,  5  Har.  &  J.  (Md.)i63; 
Wood  v.  Ramsey,  71  Md.  9;  Boreing  v.  Sin- 
gery,  4  Har.  &  M.  (Md.)  398;  Heck  v.  Remka, 
47  Md.  68.  See  Hammond  v.  Ridgely,  5  Har. 
&  J.  (Md.)  260,  9  Am.  Dec.  522;  Hamilton  v. 
Cawood,  3  Har.  &  M.  (Md.)  437,  1  Am.  Dec. 
378. 

Massachusetts. — Powell  v.  Clark,  5  Mass. 
355,  4  Am.  Dec.  67 ;  Melvin  v.  Merrimack 
River  Locks,  etc.,  5  Met.  (Mass.)  28;  Make- 
peace  v.  Bancroft,  12  Mass.  469;  Galvin  v. 
Collins,  128  Mass.  525;  Blaney  v.  Rice,  20 
Pick.  (Mass.)  62,  32  Am.  Dec.  204;  Woodward 
v.  Nims,  130  Mass.  70;  Phillips  v.  Bowers,  7 
Gray  (Mass.)  21 ;  Pernam  v.  Wead,  6  Mass. 
131 ;  Smith  v.  Slocomb,  9  Gray  (Mass.)  36,  69 
Am.  Dec.  274;  Howe  v.  Bass,  2  Mass.  380, 3  Am. 
Dec.  59;  Folger  v.  Mitchell,  3  Pick.  (Mass.) 
396;  Whiting  v.  Dewey,  15  Pick.  (Mass.) 
428;  Brimm  v.  Long  Wharf,  5  Pick. 
(Mass.)  131 ;  Magoun  v.  Lapham,  21  Pick. 
(Mass.)  138;  Bosworth  v.  Sturtevant,  2 
Cush.  (Mass. )  392  ;  Kellogg  v.  Smith,  7  Cush. 
(Mass.)  382;  Longt'.  Merrill,  24  Pick.  (Mass.) 
162;  Curtis  v.  Francis,  9  Cush.  (Mass.)43S;  Ol- 
son v.  Keith,  162  Mass.  485  ;  Gerrish  v.  Bearce, 
11  Mass.  193;  Aiken  v.  Sanford,  5  Mass.  494; 
Davis  v.  Rainsford,  17  Mass.  207  ;  Mayhew  v. 
Norton,  17  Pick.  (Mass.)  357,  28  Am.  Dec. 
300;  Frost  v.  Spaulding,  19  Pick.  (Mass.)  445, 
31  Am.  Dec.  150;  Beahan  v.  Stapleton,  13 
Gray  (Mass.)  427;  Morse  v.  Rogers,  118 
Mass.  572  ;  Dawes  v.  Prentice,  16  Pick.  (Mass.) 
435;  Smith  v.  Smith,  110  Mass.  302;  Need- 
ham  v.  Judson,  101  Mass.  155. 

Michigan.  —  In  Bruckner  v.  Lawrence,  1 
Dougl.  (Mich.)  19,  it  washeld  that  course  and 
distance  must  yield  to  both  natural  and  artifi- 
cial monuments;  that  courses  must  be  de- 
flected and  distances  lengthened  or  shortened 
to  conform  to  the  monuments  specified  in  the 
deed  ;  but  that  where  there  was  nothing  in 
the  conveyance  to  the  contrary,  then  the 
boundary  line  should  be  determined  by  the 
courses  and  distances  given  in  the  description 
of  the  premises. 

Mississippi. — Newman  v.  Foster,  3  How. 
(Miss.)  383,  34  Am.  Dec.  98. 

Missouri. — Hoffman  v.  Riehl,  27  Mo.  554; 
Whitehead  v.  Ragan,  106  Mo.  231 ;  Evans  v. 
Temple,  35  Mo.  494;  Myers  v.  St.  Louis,  82 
Mo.  367;  Orrick  v.  Bower,  29  Mo.  210;  Hard- 
ing v.  Wright,  119  Mo.  1 ;  Marshall  v.  Bom- 
part,  18  Mo.  84;  Clamorgan  v.  Hornsbv,  13 
Mo.  App.  550;  Shelton  v.  Maupin,  16  Mo. 
124 ;  Kronenberger  v.  Hoffner,44  Mo.  185  ;  Kel- 
logg v.  Mullen,  45  Mo.  571 ;  McGill  v.  Somers, 
15  Mo.  80;  Campbell  v.  Clark,  8  Mo.  553. 

Where  a  grantor,  by  several  deeds  made  at 
the  same  time  and  showing  an  evident  inten- 
tion to  convey  all  his  land  to  the  grantees, 
describes  the  lands  conveyed  by  reference  to 
the  boundaries  of  adjoining  owners,  and  also 
by  distances,  calls  for  the  boundaries  will 
prevail  over  calls  for  distances,  when  by  adopt- 
ing the  latter,  part  of  the  land  would  remain 
766  Volume  IV. 


Description. 


BOUNDARIES. 


Elements  of  Description. 


Monuments   need    Not    have   been   Seen    by   the   Parties. — This    rule    holds  good 


unconveyed.  Smith  v.  Catlin  Land,  etc., 
Co.,  117  Mo.  438. 

Nebraska. — Johnson  v.  Preston,  9  Neb.  474. 

New  Hampshire. — Hall  v.  Davis,  36  N.  H. 
569:  Coburn  v.  Coxeter,  51  N.  H.  158;  Smith 
v.  Dodge,  2  N.  II.  303;  Rix  v.  Johnson,  5  N. 
H.  524,  22  Am.  Dec.  472;  Cunningham  v. 
Curtis,  57  N.  H.  157;  Richardson  v.  Checker- 
ing, 41  N.  H.  380,  77  Am.  Dec.  769;  Bowman 
v.  Farmer,  8  N.  H.  402;  Peaslee  v.  Gee,  19 
N.  H.  273. 

Ne-w  Jersey. — Kalbfleisch  v.  Standard  Oil 
Co.,  43  N.  J.  L.  259;  Opdyke  v.  Stephens,  28 
N.  J.  L.  83;  Fuller  v.  Carr,  33  N.  J.  L.  157; 
Smith  v.  Negbauer,  42  N.  J.  L.  305;  Robeson 
v.  Hornbaker,  3  N.  J.  Eq.  60;  Jackson  v.  Per- 
rine,  35  N.  J.  L.  137;  Blackman  v.  Doughty, 
40  N.  J.  L.  319. 

New  York. — East  Hampton  v.  Kirk,  84  N. 
Y.  215,  38  Am.  Rep.  505;  Jackson  v.  McCon- 
nell,  19  Wend.  (N.  Y.)  175,  32  Am.  Dec.  444; 
Jackson  v.  Defendorf,  1  Cai.  (N.  Y.)  493; 
Mann  v.  Pearson,  2  Johns.  (N.  Y.)  37;  Wen- 
dell v.  Jacken,  8  Wend.  (N.  Y.)  183,  22  Am. 
Dec.  635;  Jackson  v.  Ives,  9  Cow.  (N.  Y.) 
661 ;  Yates  v.  Van  De  Bogert,  56  N.  Y.  526; 
Drew  v.  Swift,  46  N.  Y.  207  ;  Doe  v.  Thompson, 
5  Cow.  (N.  Y.)  371 ;  Jackson  v.  Frost,  5  Cow. 
(N.  Y.)  346;  Jackson  v.  Camp,  1  Cow.  (N. 
Y.)  605;  Jackson  v.  Moore,  6  Cow.  (N.  Y.) 
706;  Jackson  v.  Widger,  7  Cow.  (N.  Y.)  723; 
Jackson  v.  Wendell,  5  Wend.  (N.  Y.)  147; 
Van  Wyck  v.  Wright,  18  Wend.  (N.  Y.)  157; 
Clark  v.  Wethey,  19  Wend.  (N.  Y.)  320;  Aller- 
ton  r.  Johnson,  3  Sandf.  Ch.  (N.  Y.)  72  ;  Brown 
v.  McEvery,  5  N.  Y.  Leg.  Obs.  19;  White  v. 
Williams,  48  N.  Y.  344;  Jones  v.  Holstein,  47 
Barb.  (N.  Y.)  311;  Schoonmaker  v.  Davis, 
44  Barb.  (N.  Y.)  463;  Patten  v.  Stitt,  6  Robt. 
(N.  Y.)  431 ;  Jones  v.  Carroll,  3  Hun  (N.  Y.) 
556;  Jackson  v.  Barringer,  15  Johns.  (N.  Y.) 
471;  Lush  v.  Druse,  4  Wend.  (N.  Y.)  313; 
Roat  v.  Puff,  3  Barb.  (N.  Y.)  353;  Raynor 
v.  Timerson,  46  Barb.  (N.  Y.)  518;  Jamison 
v.  Cornell,  3  Hun  (N.  Y.)  557;  Thayer  v. 
Finton,  108  N.  Y.  394;  Muhlker  v.  Ruppert, 
124  N.  Y.  627;  People  v.  Jones,  112  N.  Y. 
598;  Case  v.  Dexter,  106  N.  Y.  548;  Richard- 
son v.  Chickering,  41  N.  H.  381,  77  Am.  Dec. 
769;  Ratcliffe  v.  Cary,  4  Abb.  App.  Dec.  (N. 
Y.)  4;  People  v.  Law,  34  Barb.  (N.  Y.)  494, 
22  How.  Pr.  (N.  Y.)  109;  Smith  v.  McAllis- 
ter, 14  Barb.  (N.  Y.)  434;  Cudney  v.  Early, 
4  Paige  (N.  Y.)  209;  Town  v.  Needham,  3 
Paige  (N.  Y.)  546,  24  Am.  Dec.  246. 

A  grantor  owned  a  lot  divided  into  two 
part*  by  a  fence.  On  the  north  side  of  the 
fence  was  a  hotel  with  outbuildings,  and  on 
the  south  a  garden.  He  conveyed  to  the  de- 
fendant all  the  above  premises,  "  excepting 
and  reserving  therefrom  one  hundred  and 
thirty-seven  feet  front  and  rear  measuring 
from  George  Harrison's  north  line,  *  *  * 
being  a  piece  of  land  occupied  as  a  garden" 
bT  Mid  grantor,  He  afterwards  conveyed  to 
the  plaintiff  all  the  premise*  aforesaid,  except 
ing  the  part  conveyed  to  the  defendant.  The 
fence  forming  the  northern  boundary  line  of  the 
garden  lot  was  one  hundred  and  thir'y-sevcii 


feet  north  of  Harrison's  line  in  front,  but  in  the 
rear  one  hundred  and  thirty-seven  feet  from 
Harrison's  line  extended  nineteen  and  a  half 
feet  north  of  the  fence.  The  triangular  piece 
north  of  the  fence,  as  defined  by  this  descrip- 
tion, was  the  parcel  of  land  in  controversy, 
and  a  line  run  according  to  it  would  cut  diag- 
onally across  an  outhouse  on  the  hotel  prem- 
ises. The  fence  was  not  mentioned  in  the 
deed,  and  the  question  was  which  was  the  true 
boundary.  But  the  word  "  garden  "  was  used, 
and  it  appearing  that  the  garden  was  bounded 
by  the  fence,  and  that  the  defendant  had  been 
put  in  possession  of  the  strip  in  question  at 
the  time  of  the  conveyance  to  him,  it  was  held 
that  the  fence  was  the  true  boundary.  Harris 
v.  Oakley,  130  N.  Y.  1. 

Where  lands  were  described  as  "  bounded 
on  the  east  by  a  cove,  and  being  the  east  part 
of  lot  number  twenty-one  [on  a  certain 
map],  the  quantity  to  be  ascertained  by 
measurement  and  survey  thereof,"  it  was 
held  that  the  boundary  by  the  cove  controlled 
the  call  for  the  east  line  of  lot  twenty-one 
as  marked  on  the  plat  and  defined  the  true 
line.    Jones  v.  Holstein,  47  Barb.  (N.  Y.)  311. 

North  Carolina. — Smith  v.  Auldridge,  2 
Hayw.  (N.  Car.)  382;  Miller  v.  Cherry,  3 
Jones  Eq.   (N.  Car.)  29;  Cherry  v.  Slade, 

3  Murph.  (N.  Car.)  82;  Carroway  v.  Wither- 
ington,  Term  (N.  Car.)  275;  West  v.  Shaw, 
67  N.  Car.  494;  Dickson  v.  Wilson,  82  N. 
Car.  487;  Bradford  v.  Hill,  I  Hayw.  (N.  Car.) 
22,  1  Am.  Dec.  546;  Graybeal  v.  Powers,  76 
N.  Car.  66;  McNeill  v.  Massey,  3  Hawks  (N. 
Car.)  91 ;  Reed  v.  Shenck,  3  Dev.  L.  (N.  Car.) 
75;  Doe  v.  Paine,  4  Hawks  (N.  Car.)  64,  15 
Am.  Dec.  507;  Redmond  v.  Stepp,  100  N. 
Car.  212;  Slade  v.  Neal,  2  Dev.  Si  B.  L.  (N. 
Car.)  61  ;  Harramond  v.  McGlaughon,  Tayl. 
(N.  Car.)  136;  Bynum  v. Thompson,  3  Ired.  L. 
(N.  Car.)  578;  Marshall  v.  Fisher,  1  Jones  L. 
(N.  Car.)  in  ;  Strickland  v.  Dranghan,  88N. 
Car.  315;  Credle  v.  Hays,  88  N.  Car.  321; 
Safret  v.  Hartman,  7  Jones  L.  (N.  Car.)  199; 
McPhaul  v.  Gilchrist,  7  Ired.  L.  (N.  Car.) 
169;  Shultz  v.  Young,  3  Ired.  L.  (N.  Car.) 
385,  40  Am.  Dec.  413;  Dula  v.  M'Ghee,  12 
Ired.  L.  (N.  Car.)  332;  Campbell  v.  Branch, 

4  Jones  L.  (N.  Car.)  313;  Den  v.  Sawyer,  2 
Hawks  (N.  Car.)  226;  Clark  7\  Wagoner,  70 
N.  Car.  707. 

In  Cherry  v.  Slade,  3  Murph.  (N.  Car.)  82, 
the  land  claimed  by  the  plaintiff  was  de- 
scribed as  "beginning  at  Whitchurst's  corner, 
thence  east  along  Ward's  line  80  poles,  thence 
south  on  his  line  320  poles  to  the  back 
swamp."  If  the  course  of  the  first  line  due 
east  had  been  pursued  it  would  not  strike 
Ward's  line,  which  lay  south  fifty  degrees  east 
and  at  a  greater  distance  than  eighty  poles; 
and  the  question  was  whether  it  should 
diverge  in  the  course  nearest  to  that  called 
for,  in  order  to  run  first  to  the  line  and  then 
south  on  it  three  hundred  and  twenty  poles  to 
the  back  swamp,  Ward's  south  line  running 
south  thirty  decrees  west  and  not  south  as 
called  for.  Upon  these  facts  the  court,  by 
Taylor,  C.  J.,  said:  "Whenever  a  natural 
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although  the  monuments  may  not 

boundary  is  called  for  in  a  patent  or  deed  the 
line  is  to  terminate  at  it,  however  wide  of 
the  course  called  for  it  may  be,  or  however 
short  of  or  beyond  the  distance  specified. 
The  course  and  distance  may  be  incorrect 
from  any  one  of  the  numerous  causes  likely  to 
generate  error  on  such  a  subject,  but  a  nat- 
ural boundary  is  fixed  and  permanent,  and  its 
being  called  for  in  the  deed  or  patent  marks 
beyond  controversy  the  intention  of  the  parties 
to  select  that  land  from  the  unappropriated 
mass." 

See  further,  as  illustrating  the  rule  of  the 
text,  Den  v.  Foster,  I  Hayw.  (N.  Car.)  237; 
Den  v.  Harris,  1  Hayw.  (N.  Car.)254;  Wither- 
spoon  v.  Blanks,  1  Hayw.  (N.  Car.)  496; 
Swain  v.  Bell,  2  Hayw.  (N.  Car.)  139;  Hur- 
ley v.  Morgan,  1  Dev.  &  B.  L.  (N.  Car.)  425, 
28  Am.  Dec.  579;  Literary  Fund  v.  Clark,  9 

Ired.  L.  (N.  Car.)  63;    v.  Beatty,  1 

Hayw.  (N.  Car.)  376;  Rodman  v.  Gaylord,  7 
Jones  L.  (N.  Car.)  262. 

Where  a  grant  gave  the  boundary  of  the 
lands  conveyed  as  running  "up  the  pocosin 
and  branch  north  710  west,  forty-five  poles; 
thence  still  along  said  branch  and  joining 
Keith's  land  north  150  west,  ninety-eight 
poles;  thence  north  66°  west,  eighty-seven 
poles,  to  a  gum  near  the  said  branch,"  and 
there  was  no  specification  of  a  variance  or  dis- 
crepancy between  the  pocosin  and  the 
branch,  it  only  remained  to  determine  whether 
the  call  for  the  branch  controlled  the  call 
by  course  and  distance,  and  it  was  held  that 
being  a  clearly  defined  natural  object  it  did 
so.  Becton  v.  Chesnut,  4  Dev.  &  B.  L.  (N. 
Car.)  335. 

In  order  to  locate  the  boundaries  of  a  lease 
set  forth  in  a  declaration  of  ejectment,  trees 
marked  by  a  surveyor  for  the  purpose  of 
obtaining  a  grant,  which  are  called  for  in  such 
grant  and  referred  to  in  the  lease,  will  be  taken 
as  natural  monuments  in  establishing  the 
boundaries  of  the  lease  and  must  be  run  to, 
regardless  of  call  for  course  and  distance. 
Laughter  v.  Biddy,  1  Jones  L.  (N.  Car.)  469. 

Where  one  of  the  boundaries  called  for  in 
the  description  of  a  tract  of  land  is  a  swamp, 
and  it  is  uncertain  which  of  three  points  on 
the  border  of  the  swamp  is  the  true  one,  every 
means  of  determining  it  must  be  exhausted 
before  a  call  by  course  and  distance  can  be 
adopted,  and  it  is  error  to  instruct  the  jury  to 
seek  the  proper  point  by  running  the  course 
set  out  in  the  deed,  regardless  of  other  consid- 
erations. Spruill  v.  Davenport,  1  Jones  L.(N. 
Car.)  203. 

Ohio. — Wolfe  v.  Scarborough,  2  Ohio  St. 
361 ;  McCoy  v.  Galloway,  3  Ohio  282,  17  Am. 
Dec.  591 ;  Avery  v.  Baum,  Wright  (Ohio)  576 ; 
Alshire  v.  Hulse,  5  Ohio  534;  Hare?'.  Harris, 
14  Ohio  529. 

Course  and  distance  yield  to  natural  monu- 
ments in  determining  boundary  lines,  but  they 
must  be  first  identified  on  the  ground.  Mc- 
Coy v.  Galloway,  3  Ohio  282,  17  Am.  Dec.  591. 

Oregon. —  Anderson  v.  McCormick,  18  Or- 
egon 301 ;  Lewis  v.  Lewis,  4  Oregon  177. 

Pennsylvania. —  Hall  v.  Powel,  4  S.  &  R. 


have   been   seen   by  the   parties  to 

(Pa.)  456,  8  Am.  Dec.  722;  Lodge  v.  Barnett, 
46  Pa.  St.  477;  Birmingham  v.  Anderson,  48 
Pa.  St.  253;  Smith  v.  Moore,  5  Rawle  (Pa.) 
348;  Dunn  v.  Ralyea,  6  W.  &  S.  (Pa.)  475; 
Morse  v.  Rollins,  121  Pa.  St.  537 ;  Martz  v. 
Hartley,  4  Watts  (Pa.)  261 ;  Koch  v.  Dunkel, 
90  Pa.  St.  264;  Dawson  v.  Mills,  32  Pa.  St. 
302;  Blasdell  v.  Bissell,  6  Pa.  St.  258;  Thomp- 
son v.  McFarland,  6  Pa.  St.  478;  Stevenson  v. 
Stewart,  7  Phila.  (Pa.)  293. 

H.  marked  a  line  across  his  farm  and  put  his 
son  in  possession  of  the  part  on  one  side  of  the 
line,  and  subsequently  made  his  will  bequeath- 
ing to  the  said  son  "100  acres  of  land  off  the 
upper  place  adjoining  the  west  branch  of  the 
Susquehanna,"  it  being  the  land  of  which  he 
had  given  him  the  possession  lying  on  one 
side  of  the  marked  line.  On  actual  measure- 
ment it  was  found  to  contain  one  hundred  and 
thirteen  acres,  one  hundred  and  fifty-four 
perches,  and,  on  suit  being  brought  by  the 
other  heirs  to  equalize  the  excess,  it  was  held 
that  the  marked  line  controlled  the  call  for 
quantity,  and  such  marking  would  therefore 
control  in  suits  in  ejectment  brought  by  claim- 
ants under  the  children.  Hunt  v.  Devling,  8 
Watts  (Pa.)  403. 

South  Carolina.  —  Shoolbred  v.  Vander- 
horst,  1  Brev.  (S.  Car.)  315;  Felder  v.  Bon- 
.nett,  2  McMull.  L.  (S.  Car.)  44,  37  Am.  Dec. 
'545;  Bradford  v.  Pitts,  2  Mill  (S.  Car.)  115; 
Colclough  v.  Richardson,  1  McCord  L.  (S. 
Car.)  167;  Sturgeon  v.  Floyd,  3  Rich.  L.  (S. 
Car.)  80;  Commissioner  in  Equity  v.  Thomp- 
son, 4  McCord  L.  (S.  Car. )  434;  Johnson  v. 
M'llwain,  Rice  L.(S.  Car.)  368  ;  Coats  v. Math- 
ews, 2  Nott  &  M.  (S.  Car.)  99;  Faulwood  v. 
Graham,  1  Rich.  L.  (S.  Car.)  491 ;  Peay  v. 
Briggs,  2  Mill  (S.  Car.)  98,  12  Am.  Dec.  656; 
Johnson  v.  M'Millan,  1  Strobh.  L.  (S.  Car.) 
143;  Sumter  v.  Bracey,  2  Bay  (S.  Car.)  515; 
Jones  v.  Bauskett,  2  Spears  L.  (S.  Car.)  68. 

A  new  trial  will  be  granted  in  an  action  of 
trespass  to  try  title  where  the  jury  have  disre- 
garded the  known  landmarks  for  a  purely  con- 
jectural boundary  line.  Amick  v.  Holman,  3 
Strobh.  L.  (S.  Car.)  122. 

Tennessee.  —  Miller  v.  Bentley,  5  Sneed 
(Tenn.)  671 ;  Simms  v.  Baker,  Cooke  (Tenn.) 
146;  Burns  v.  Greaves,  Cooke  (Tenn.)  75; 
Hickman  v.  Tait,  Cooke  (Tenn.)  460;  Payton 
v.  Dixon,  Peck  (Tenn.)  148;  Singleton  v. 
Whiteside,  5  Yerg.  (Tenn. )  18  ;  Blount  z'.Med- 
lin,  2  Overt.  (Tenn.)  199;  Lewis  v.  Oakley,  10 
Heisk.  (Tenn.)  483;  Funa  v.  Manning,  n 
Humph.  (Tenn.)  311;  Massengill  v.  Boyles, 
4  Humph.  (Tenn.)  205;  M'Adoo  v.  Sublett,  1 
Humph. (Tenn.)  105  ;Hale  v.  Darter,  10  Humph. 
(Tenn.)  92;  Den  v.  Cunningham,  Mart.  &  Y. 
(Tenn.)  73;  Overton  v.  Cannon,  2  Humph. 
(Tenn.)  264;  Wilson  v.  Bass,  5  Hayw.  (Tenn.) 
110;  Weakly  v.  Legrand,  1  Overt.  (Tenn.)  265; 
Whiteside  v.  Singleton,  Meigs  (Tenn.)  207. 

Texas.  —  Duren  v.  Presberry,  25  Tex.  512; 
Hubert  v.  Bartlett,  9  Tex.  97  ;  Welder  v.  Hunt, 
34  Tex.  44;  McAninch  v.  Freeman,  69  Tex. 
445;  Robertson  v.  Mosson,  26  Tex.  248;  Bun- 
ton  v.  Cardwell,  53  Tex.  408;  Coughran  v. 
Alderete  (Tex.  Civ.  App.  1894),  26  S.  W.  Rep. 
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the  deed.    Such  circumstance  being  regarded  immaterial.1 

Necessity  for  Actual  Fixed  Monuments. — Before  the  rule  that  monuments  control 
courses  and  distances  can  apply,  there  must  be  actual  fixed  monuments,  and 
the  places  where  they  were  at  the  time  the  deed  was  made  must  be  de- 
termined.2 

In  Case  of  a  Variance  between  the  monuments  and  the  other  elements  of 
description,  before  the  calls  for  monuments  can  be  rejected,  all  means  of 


109;  George  v.  Thomas,  16  Tex.  74,  67  Am. 
Dec.  612;  Davis  v.  Baylor  (Tex.  1892),  19  S. 
W.  Rep.  523;  Wyatt  v.  Foster,  79  Tex.  413; 
Dalton  v.  Rust,  22  Tex.  133;  Brown  v.  Bed- 
inger,  72  Tex.  247  ;  Jackel  v.  Reiman,  78  Tex. 
588;  Mitchell  v.  Burdett,  22  Tex.  633;  Rags- 
dale  v.  Robinson,  48  Tex.  379;  Urquhart  v. 
Burleson,  6  Tex.  502. 

Where  lands  were  described  as  beginning 
at  the  corner  of  another  survey,  which  was 
not  marked  on  the  ground,  and  running  along 
certain  courses  and  distances  to  a  bayou,  and 
thence  by  courses  and  distances  up  the  bayou 
to  the  beginning,  but  the  line  by  courses  and 
distances  laid  down  would  not  reach  the  bayou, 
and  the  first  call  according  to  the  course  and 
distance  would  have  crossed  the  stream,  it  was 
held  that  the  survey  extended  to  and  thence 
along  the  bayou,  for  that  being  a  natural  mon- 
ument the  courses  and  distances  were  con- 
trolled by  it.  Bland  v.  Smith  (Tex.  Civ.  App. 
1894),  26  S.  W.  Rep.  773. 

Vermont.  —  Keenan  t).  Cavanaugh,  44  Vt. 
268;  Grand  Trunk  R.  Co.  v.  Dyer,  49  Vt.  74; 
Gilman  v.  Smiths,  12  Vt.  150;  Spiller  v. 
Scribner,  36  Vt.  246;  Morrow  v.  Willard,  30 
Vt.  118;  Barnard  v.  Russell,  19  Vt.  334  ;  Patch 
■v.  Keeler,  28  Vt.  332. 

Virginia.  — Dogan  v.  Seekright,  4  Hen.  & 
M.  (Va.)  125;  Herbert  v.  Wise,  3  Call  (Va.) 
239;  Baker  v.  Seekright,  1  Hen.  &  M.  (Va.) 
177;  Coles  v.  Wooding,  2  Patt.  &  H.  (Va.)  189; 
Shaw  v.  Clements,  1  Call  (Va.)  429. 

West  Virginia. — Teass  v.  St.  Albans,  38 
W.  Va.  1 ;  Gwynn  v.  Schwartz,  32  W.  Va.  487  ; 
Holly  River  Coal  Co.  v.  Howell,  36  W.  Va. 
511;  Adams  v.  Alkire,2o  W.  Va.  486;  Tomp- 
kins v.  Vintroux,  3  W.  Va.  148,  100  Am.  Dec. 
735- 

Wisconsin . — Miner  v.  Brader,  65  Wis.  537; 
Marsh  v.  Mitchell,  25  Wis.  706;  Racine  v.  J.  I. 
Case  Plow  Co.,  56  Wis.  542  ;  Nys  v.  Biemeret, 
44  Wis.  104;  Fleischfresser  v.  Schmidt,  41 
Wis.  223;  Vroman  v.  Dewey,  23  Wis.  530; 
Gardiner  v.  Tisdale,  2  Wis.  153,  60  Am.  Dec. 
407;  Lampe  v.  Kennedy,  49  Wis.  601  ;  Martin 
v.  Carlin,  19  Wis.  456,88  Am.  Dec.  696;  Du 
Pont  v.  Davis,  30  Wis.  170. 

Hawaii. — In  re  Boundaries  of  Kaohe,  8 
Hawaiian  455. 

1.  Monuments  need  Not  have  been  Seen  by  the 
Parties. — Certain  lands  were  conveyed  to  the 
plaintiff's  predecessor  in  title  under  an  agree- 
ment to  convey  according  to  a  survey  to  be 
afterwards  made,  which  survey  was  proved  to 
have  been  made  in  accordance  with  the  agree- 
ment. The  survey  defined  tin-  boundary  by 
reference  to  certain  monuments.  The  subse- 
quent deed  referred  to  these  monuments, 
which  were  necessarily  erected  before  its 
date.    In  construing  the  deed,  the  court,  by 

4  C.  of  L.— 49 


De  Haven,  J.,  said:  "The  evidence  of  the 
prior  contract  and  the  survey  *  *  *  were  rele- 
vant and  competent  for  the  purpose  of  identi- 
fying these  monuments,  and  when  identified 
such  monuments  would  control  both  the 
courses  and  distances  given  in  the  deed  if  there 
was  any  conflict.  It  is  not  a  material  circum- 
stance that  [the  grantee  in  the  deed]  did  not  in 
fact  see  the  line  as  actually  located  on  the 
ground  by  the  survey.  The  monuments  are 
controlling,  whether  in  fact  seen  by  the  parties 
to  the  deed  or  not. ' '  Anderson  v.  Richardson, 
92  Cal.  623. 

All  conveyances  are  presumed  to  be  made 
in  view  of  the  premises,  but  this  presumption 
may  be  rebutted  by  evidence.  Thayer  v. 
Marsh,  11  Hun(N.  Y.)  503;  Wendell  v.  Jack- 
son, 8  Wend.  (N.  Y.)  183,  22  Am.  Dec.  635; 
Davis  v.  Rainsford,  17  Mass.  210;  Simmons 
v.  Cloonan,  47  N.  Y.  3;  Curtiss  v.  Ayrault, 
47  N.  Y.  73. 

2.  Must  be  Actual  Fixed  Monuments — Places 
Determined  —  United  States.  —  Robinson  v. 
Moore,  4  McLean  (U.  S.)  279;  MTver  v. 
Walker,  4  Wheat.  (U.  S.)  444;  Barclay 
v.  Howell,  6  Pet.  (U.  S.)  498. 

California. — Payne  v.  English,  79  Cal.  540. 

Maine. — Lincoln  v.  Edgecomb,  28  Me.  275. 

New  Hampshire. — McShane  v.  Main,  62 
N.  H.  4;  Goodrich  v.  Eastern  R.  Co.,  37  N. 
H.  149. 

New  York. — Drew  v.  Swift,  46  N.  Y.  207; 
Higinbotham  v.  Stoddard,  72  N.  Y.  98,  30 
Am.  Dec.  740,  note;  Van  Wyck  v.  Wright,  18 
Wend.  (N.  Y.)  157;  Loomis  v.  Jackson,  19 
Johns.  (N.  Y. )  449 ;  Doe  v.  Thompson,  5  Cow. 
(N.  Y.)  371. 

Ohio. — McCoy  v.  Galloway,  3  Ohio  282,  17 
Am.  Dec.  591 . 

Pennsylvania . — Mills  v.  Buchanan,  14  Pa. 
St.  59;  Heath  v.  Armstrong,  12  Pa.  St.  180. 

Vermont . — Bagley  x>.  Morrill,  46  Vt.  94. 

Texas. — Browning  v.  Atkinson,  37  Tex. 
633- 

Where  Lines  Called  for  of  Doubtful  Identity. — 

It  is  only  when  the  lines  called  for  in  a  deed 
are  actually  marked  and  can  be  identified  that 
they  control  calls  for  course  and  distance, 
and  when  the  lines  called  for  are  of  doubtful 
identity  and  cannot  with  certainty  be  ascer- 
tained upon  the  ground,  they  should  be  re- 
jected in  favor  of  calls  for  course  and  distance. 
Browning  v.  Atkinson,  37  Tex.  633. 

See  further  McCown  :•.  Hill,  26  Tex.  359; 
Booth  v.  Strippleman,  26  Tex.  440;  Hubert 
v.  Bartlett,  9  Tex.  I03J  Hurlev  :•.  Slorgan,  I 
Dev.  &  B.  L.  (N.  Car.)  426,  28  Am.  Dec.  579; 
Hall  Powell,  4  S.  &  R.  (Pa.)  401,  S  Am. 
Dec.  722;  Magcehan  v.  Adams,  2  Ilinn.  (Pa.) 
109;  and  eases  in  the  subdivision  infra,  Arti- 
ficial Monuments — Marked  Lines. 
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Elements  of  Description. 


aso  rtaining  their  true  location  must  first  be  exhausted,1  and  every  kind 
of  e\  idence  which  is  admissible  for  the  proof  of  any  other  fact  may  be  used 
for  the  purpose.2 

Calls  for  Natural  Monuments — Reference  to  Township  and  Section — Preference. — Where 

the  description  in  a  deed  calls  for  natural  monuments  and  refers  at  the  same 
time  to  the  number  of  township;  section,  and  fraction  of  a  section,  the  bound- 
aries must  be  determined  by  the  natural  monuments,  although  the  plats 
and  field  notes  of  the  government  surveyors  point  out  a  different  location.* 

Where  Natural  and  Artificial  Monuments  Conflict — General  Rule. — A  natural  monument, 
being  more  permanent  in  its  character  and  location  than  an  artificial  monu- 
ment, is  to  be  preferred  to  the  latter  in  case  of  a  conflict  between  them,4 
unless  it  clearly  appears  in  any  specific  case  that  the  artificial  monument  is 
the  more  reliable  of  the  two.5 

Monuments  Found  on  the  Ground  control  as  well  the  description  found  in  the  pat- 
ent as  that  found  in  the  survey.6 

Fixed  Standard  of  Measurement  Established  by  Government. — The  fact  that  the  govern- 
ment has  established  a  fixed  standard  by  which  distances  are  to  be  measured 
docs  not  affect  the  rule  that  fixed  monuments  control  courses  and  distances.7 


1.  Variance  between  Monuments  and  Other 
Elements  of  Description. — Boardman  v.  Reed, 
6  Pet.  (U.  S.)  341  Jackson  v.  M'Call,  10 
Johns.  (N.  Y.)  377,  6  Am.  Dec.  343;  'Lay  v. 
Neville,  25  Cal.  545;  Smith  v.  Shackleford,  9 
Uana  (Ky.)  452;  Nixon  v.  Porter,  34  Miss. 
697,  69  Am.  Dec.  408;  McCoy  v.  Galloway,  3 
Ohio  282,  17  Am.  Dec.  591 ;  Stroud  v.  Spring- 
field, 28  Tex.  649. 

2.  Smith  v.  Prewit,  2  A.  K.  Marsh.  (Ky.) 
158;  Opdyke  v.  Stephens,  28  N.  J.  L.  83. 

3.  Natural  Monuments  —  Reference  to  Town- 
ship and  Section — Preference. — Higueras  v.  U. 
S.,  5  Wall.  (U.  S.)  836;  King  v.  Brigham,  19 
Oregon  560;  Adair  v.  White,  85  Cal.  313; 
Johnson  v.  Archibald,  78  Tex.  96,  22  Am. 
St.  Rep.  27;  Doe  v.  Hildreth,  2  Ind.  274. 

In  Shelton  v.  Maupin,  16  Mo.  124,  the  plain- 
tiff bought  land  which  was  described  by  refer- 
ence to  the  survey  of  fractional  section  thirty- 
four,  as  made  by  the  United  States,  and  by 
specific  reference  to  the  books  in  the  regis- 
ter's office.  The  plat  in  the  register's  office 
sh  owed  the  Missouri  river  as  the  northeast 
boundary  of  the  fractional  section.  The 
court,  by  Gamble,  J.,  said:  "It  is  true  this 
court  has  held  that  the  corners  and  monu- 
ments established  in  running  the  United 
States  surveys  shall  control  the  course  and 
distance  of  the  lines  which  inclose  any  given 
subdivision  of  the  public  lands;  but  when  in 
an  instrument,  made  either  by  the  government 
or  an  individual,  a  boundary  such  as  a  river  is 
called  for,  the  tract  must  have  that  boundary." 

The  Corner  of  a  Government  Survey,  actually  es- 
tablished on  the  ground  by  the  United  States 
surveyors,  is  the  true  corner,  although  its  loca- 
tion may  not  be  the  same  as  that  given  in  the 
plat  and  field  notes.  Greer  v.  Squire,  9 
Wash.  359. 

4.  Conflict  between  Natural  and  Artificial 
Monuments. — Brown  v.  Huger,  21  How.  (U. 
S.)  305;  M'lver  v.  Walker,  4  Wheat.  (U.  S.) 
444;  Newsom  v.  Pryor,  7  Wheat.  (U.  S.)  7; 
Ferris  v.  Coover,  10  Cal.  624;  Shelton  v.  Mau- 
pin, 16  Mo.  124;  Cox  v.  Freedley,  33  Pa.  St. 
124,  75  Am.  Dec.  584;  Ogden  v.  Porterfield, 


34  Pa.  St.  191;  Bolton  v.  Lann,  16  Tex.  96; 
Duren  v.  Presberry,  25  Tex.  512. 

In  Patton  v.  Alexander,  7  Jones  L.  (N.  Car. ) 
603,  it  was  held  that  one  kind  of  natural  mon- 
ument is  not  entitled  to  more  importance  than 
another,  but  this  rule  is  not  absolute. 

A  deed  by  S.  to  D.  described  the  land  con- 
veyed as  "laid  out  into  building  lots  and  de- 
scribed on  a  plan  recorded,"  etc.,  "  and  num- 
bered lots  12,  14,  16,"  and  as  bounded  "westerly 
by  lot  10,  or  my  own  land  by  the  middle  of  the 
brook  between  lots  10  and  12."  The  grantee, 
D.,  on  the  same  day  made  a  mortgage  back  to 
the  grantor,  S.,  of  the  same  land,  describing  it 
as  bounded  "  westerly  by  the  brook,  and  is  the 
same  land  this  day  conveyed  to  me  by  said  " 
grantor.  The  brook  ran,  not  between  lots  ten 
and  twelve,  but  through  the  middle  of  lot 
twelve  from  north  to  south,  and  was  so  delin- 
eated on  the  plan.  It  was  held  that  the  deed 
conveyed  the  land  as  far  as  the  brook  only. 
Beahan  v.  Stapleton,  13  Gray  (Mass.)  427. 

6.  Where  Artificial  Monument  Shown  to  be 
More  Reliable. — Whitehead  v.  Ragan,  106  Mo. 
231;  Seaman  v.  Hogeboom,  21  Barb.  (N.  Y.) 
398;  Avery  v.  Baum,  Wright  (Ohio)  576; 
Bolton  v.  Lann,  16  Tex.  96;  Hubert  v.  Bart- 
lett,  9  Tex.  97.  See  also  Hurlev  v.  Morgan,  1 
Dev.  &  B.  L.  (N.  Car.)  430,  28' Am.  Dec.  579; 
Colclough  v.  Richardson,  1  McCord  L.  (S. 
Car.)  167. 

Where  the  shore  of  a  river  and  a  plan  were 
referred  to  as  monuments  and  were  incompati- 
ble, the  plan,  as  being  the  more  certain,  was 
held  to  control.  Lincoln  v.  Wilder,  29  Me.  169. 

Although  artificial  marks  and  monuments 
are  of  an  inferior  order  of  credit  to  natural 
monuments,  in  determining  boundary  lines, 
yet,  where  there  is  doubt  about  the  natural 
monuments,  and  the  artificial  marks  can  be 
clearly  identified,  the  true  line  will  be  estab- 
lished according  to  the  artificial  marks.  Fel- 
der  v.  Bonnett,  2  McMull.  L.  (S.  Car.)  44,  37 
Am.  Dec.  545. 

6.  Watson  v.  Jones,  85  Pa.  St.  117. 

7.  Fixed  Standard  of  Measurement  Established 
by  Government. — In  Kalbfleisch  v.  Standard 
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(3)  Artificial  Monuments  —  (a)  Defined.  —  Artificial  monuments  are  those 
which  have  been  placed  upon  the  land  by  man  for  the  specific  purpose  of 
marking  the  boundary.1 

(b)  Marked  Lines. — Lines  run  and  marked  at  the  execution  of  the  deed,  or  at 
the  making  of  the  original  survey  upon  which  a  grant  is  issued,  are  next  in 
importance  to  natural  monuments  in  the  establishment  of  boundary,  and 
when  found  determine  the  line.2 


Oil  Co.,  43  N.  J.  L.  259,  the  court,  by  Beasley, 
C.  J.,  said  :  "With  respect  to  the  theory  *  *  * 
that  the  standard  of  measurement  established 
by  the  United  States  had  the  force  of  altering 
the  rule  which  gives  a  controlling  effect  to 
monuments,  it  is  sufficient  to  say  that  there 
appears  to  be  no  basis  for  it,  either  in  law  or 
reason.  *  *  *  The  erection  of  a  standard  of 
measure  by  the  government  can  have  no  effect 
upon  the  legal  rules  having  for  their  end  the 
ascertainment  of  the  true  boundaries  of  lands 
described  in  conveyances." 

1.  Natural  Monuments  Defined. — 1  Wait  Act. 
and  Def.  707;  Boone  on  Real  Prop.,  §  302; 
Call  v.  Barker,  12  Me.  320 ;  White  v.  Williams, 
48  N.  Y.  344. 

2.  Marked  Lines — Next  In  Importance  to  Nat- 
ural Monuments — United  States. — Cleaveland 
v.  Smith,  2  Story  (U.  S.)  288;  Nelson  v. 
Hall,  1  McLean  (U.  S.)  518 ;  Cook  v.  Burnley, 
11  Wall.  (U.  S.)  659. 

In  determining  the  boundaries  of  wild 
lands,  calls  for  courses  and  distances  given  in 
a  patent  are  controlled  by  marked  lines  and 
courses  formed  on  the  ground.  Robinson  v. 
Moore,  4  McLean  (U.  S.)  279. 

Kentucky . — Bruce  v.  Taylor,  2  J.  J.  Marsh. 
(Ky.)  160;  Steele  v.  Taylor,  3  A.  K.  Marsh. 
(  Ky.)  226,  13  Am.  Dec.  151  ;  Dimmitt  v.  Lash- 
brook,  2  Dana  (Ky.)  2;  Lyon  v.  Ross,  1  Bibb 
(Ky.)  466;  Young  v.  Leiper,  4  Bibb  (Ky.) 
503;  Baxter  v.  Evett,  7  T.  B.  Mon.  (Kv.)  333; 
Buford  v.  Cox,  5  J.  J.  Marsh.  (Ky.)  587;  Wish- 
art  v.  Cosby,  1  A.  K.  Marsh.  (Ky.)  382  ;  Thorn- 
berry  v.  Churchill,  4  T.  B.  Mon.  (Ky.)  29,  16 
Am.  Dec.  125;  Bryan  v.  Beckley,  Litt.  Sel. 
Cas.  (Ky.)  91,  12  Am.  Dec.  276;  Cowen  v. 
Fauntleroy,  2  Bibb  (  Ky.)  261  ;  Helm  v.  Small, 
Hard.  (Kv.)  377;  Preston  v.  Bowmar,  2  Bibb 
(Ky.)  494  ;  Botts  v.  Chiles,  2  T.  B.  Mon.  (Kv.) 
37;  Cockrell  v.  M'O^iiinn,  4  T.  B.  Mon.  (Ky.) 
Ba;  Doe  v.  Kennedy,  5  T.  B.  Mon.  (Ky.)  174; 
Craig  v.  Hawkins,  I  Bibb  (Ky.)  54. 

Louisiana . — A  division  line  long  defined 
by  surveyor's  marks,  a  canal  and  fence,  and 
under  which  both  parties  bought  and  which 
is  referred  to  in  the  act  of  sale,  will  be  held 
to  be  the  true  boundary  line,  rather  than  a 
new  one  which  gives  more  land  to  one  of  the 
parties.  A  line  marked  to  divide  two  tracts, 
by  an  owner,  before  he  sold  them,  will  be 
subsequently  adopted  as  the  true  line  In  a 
dispute  between  his  vendees.  Lebeau  T. 
Bergeron,  14  La.  Ann.  404 .  See  further  Bour- 
guignon  v.  Boudoiistjuie,  6  Martin  N.  S.  (La.) 
697;  Slack  v.  Orillion,  13  La.  56,  33  Am.  Dec. 
551;  Zeringue  v.  Harang,  17  La.  349;  Wells 
v.  Compton,  3  Rob.  (La.)  171;  Mnrtin  t\ 
Breaux,  12  La.  Ann.  689;  Savage  v.  Foy,  7  I. a. 
Ann.  573;  Frederick  t.  Brulard,  7  La.  Ann. 
655;  Lawrence  v.  Burris,  13  La.  Ann.  611. 


Maine.  —  Brown  v.  Gay,  3  Me.  126;  Es- 
mond v.  Tarbox,  7  Me.  61,  20  Am.  Dec.  346; 
Call  v.  Barker,  12  Me.  320;  Heaton  v. 
Hodges,  14  Me.  66,  30  Am.  Dec.  731. 

Maryland.  —  Carroll  v.  Norwood,  5  Har. 
&  J.  (Md.)  163;  Pennington  v.  Bordley,  4 
Har.  &  J.  (Md.)  457. 

Massachusetts. —  Flagg  v.  Thurston,  13 
Pick.  (Mass.)  145. 

A  slight  deviation  from  exact  mathematical 
accuracy  in  locating  a  fence,  intended  as  a 
monument  to  mark  the  boundary  line,  will 
not  have  the  effect  of  making  the  course 
defined  by  the  mathematical  line  prevail  over 
the  line  as  defined  by  the  fence,  which  was  the 
monument  erected  to  mark  it.  But  a  bound- 
ary is  properly  established  according  to  the 
exact  measurements  given  in  the  deeds  where 
it  is  not  proved  that  the  monuments  originally 
erected  were  placed  or  marked  upon  the 
ground  in  order  to  conform  with  the  distances 
as  given.  Beckman  7'.  Davidson,  162  Mass.  347. 

Michigan.  —  Wilmarth  v.  Woodcock,  66 
Mich.  331;  Diehl  v.  Zanger,  39  Mich.  601; 
Flynn  v.  Glenny,  51  Mich.  580;  Beaubien  v. 
Kellogg,  69  Mich.  333. 

Minnesota.  —  Turnbull  v.  Schroeder,  29 
Minn.  49. 

Missouri .  —  Kronenbeiger  r.  HolTner,  44 
Mo.  185. 

New  Hampshire.  —  Hall  v.  Davis,  36  N.  H. 
569;  Richardson  v.  Chickering,  41  N.  H.  380, 
77  Am.  Dec.  769;  Griffin  v.  Bixby,  12  N.  H. 
454;  37  Am.  Dec.  225;  Berry  v.  Garland,  26 
N.  H.473. 

New  Jersey.  —  Curtis  v.  Aaronson,  49  N. 
J.  L.  68,  60  Am.  Rep.  584;  Van  Hlarcom  v. 
Kip,  26  N.  J.  L.  351  ;  Corlies  v.  Little,  14  N. 
J.  L.  373;  Lippincott  v.  Souder,  8  N.  J.  L. 
161  ;  McCullough  v.  Absecon  Beach  Land, 
etc.,  Co.,  48  N.  J.  Eq.  170. 

New  Mexico.  —  Pinkerton  v.  Ledoux,  3  N. 
Mex.  252. 

New  York. — Robinson  v.  Kime,  70  N.  Y. 
147  ;  Lawrence  v.  Palmer,  71  N.  Y.  607  ;  Pang- 
burn  v.  Miles,  10  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  42;  Schoonmaker  v.  Davis,  44  Barb.  (N. 
Y.)  463;  Baldwin  v.  Brown,  16  N.  Y.  359; 
Ravnor  t1.  Timerson,  46  Barb.  (N.  Y .)  518; 
Van  Wyck  v.  Wright,  iK  Wend.  (N.  Y.)  168; 
Smith  7'.  McAllister,  [4  Barb.  (N.  Y .)  434; 
Jackson  v.  Widger,  7  Cow. (N.  Y.)  723;  Wen- 
dell v.  Jackson,  8  Wend.  (N.  Y.)  189/22  Am. 
Dec.  635;  White  7\  Williams,  48  N.  Y.  344; 
Bates  7'.  Tymason,  13  Wend.  (N.  Y.)  300; 
Pettit  7'.  Shepard,  33  N.  Y.  97;  Brown  v.  Mc- 
Every,  e;  N.  Y .  Leg.  Obs.  19;  Jackson  v. 
Freer,  17  Johns.  (N.  Y.)  29;  Voorhrcs  v,  De 
Myer,  ^  Sandf.  Ch.  (N.  Y.)  614;  Van  Gor- 
den  7'.  Jackson,  5  Johns.  ( N.  Y.)  474;  People 
7'.  Law,  22  How.  I'r.  (N.  Y.  Supreme  Ct  .)  109. 
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Line  must  be  Identified.  —  But  in  order 

North  Carolina. — Tones  v.  Huggins,  i  Dev. 
L.  (N.  Car.)  223,  17  Am.  Dec.  567;  Bradford 
v.  Hill,  1  Hayw.  (N.  Car.)  22,  1  Am.  Dec. 
546;  Bustin  v.  Christie,  Tayl.  (N.  Car.)  116; 
Eaton  v.  Person,  cited  in  Bradford  v.  Hill,  1 

Hayw,  (N.Car.)  22;   v.  Beatty,  1  Hayw. 

.  V  Cur.)  376;  Person  v.  Roundtree,  cited  in 

  v.  Beatty,  1  Hayw.  (N.  Car.)  378,  note ; 

Standen  v.  Bains,  1  Hayw.  (N.Car.)  238 ;  Blount 
v.  Benbury,  2  Hayw.  (N.  Car.)  353;  Johnston 
v.  House,  2  Hayw.  (N.  Car.)  301;  Smith  v. 
Murphy,  Tayl.  (N.  Car.)  303;  Corn  v.  Mc- 
Crary,  3  Jones  L.  (N.  Car.)  496;  Hough  v. 
Horn,  4  Dev.  &  B.  L.  (N.  Car.)  228;  Wither- 
spoon  v.  Blanks,  Tayl.  (N.  Car.)  110;  Haugh- 
ton  v.  Rascoe,  3  Hawks  (N.  Car.)  21 ;  Den  v. 
Green,  2  Hawks  (N.  Car.)  218;  Gilchrist  v. 
McLaughlin,  7  Ired.  L.  (N.  Car.)  310;  Top- 
ping v.  Sadler,  5  Jones  L.  (N.  Car.)  357; 
Caraway  v.  Chancy,  6  Jones  L.  (N.  Car.) 
364;  Houser  v.  Belton,  10  Ired.  L.  (N. 
Car.)  358,  51  Am.  Dec.  391;  Ingram  v.  Col- 
son,  3  Dev.  L.  (N.  Car.)  520;  McNeill  v. 
Massey,  3  Hawks  (N.  Car.)  91;  Graybeal 
v.  Powers,  76  N.  Car.  66;  Dobson  v.  Finley, 
8  Jones  L.  (N.  Car.)  495;  Fruit  v.  Brower,  2 
Hawks  (N.  Car,)  337;  Rodman  v.  Gaylord,  7 
Jones  L.  (N.  Car.)  262;  Addington  v.  Jones, 
7  Jones  L.  (N.  Car.)  582. 

"Whenever  it  can  be  proved  that  there 
was  a  line  actually  run  by  the  surveyor,  [and] 
marked,  and  a  corner  made,  the  party  claim- 
ing under  the  patent  or  deed  shall  hold 
accordingly,  notwithstanding  a  mistaken 
description  of  the  land  in  the  patent  or  deed." 
The  court,  by  Taylor,  C.  J.,  in  Cherry  v. 
Slade,  3  Murph.  (N.  Car.)  82.  Compare 
Wynne  v.  Alexander,  7  Ired.  L.  (N.  Car.)  237, 
47  Am.  Dec.  326,  where  it  was  held  that  a  line 
named  in  a  deed  should  prevail  over  one 
marked  by  the  parties  at  the  time  of  the  exe- 
cution of  the  deed.  See  also  Lynch  v.  Allen, 
4  Dev.  &  B.  L.  (N.  Car.)  62,  32  Am.  Dec.  671, 
where  it  was  held  that  a  call  for  a  river  con- 
trolled a  marked  line  called  for  along  it. 

Marked  lines  are  controlled  by  calls  for 
natural  objects  such  as  creeks,  or  rivers,  about 
whose  name  or  situation  the  parties  could 
hardly  be  mistaken,  but  this  rule  does  not  ap- 
ply to  very  small  streams  or  similar  natural 
objects,  which  have  borne  different  names  at 
different  times,  or  about  whose  location  there 
may  be  doubt.  Hurley  v.  Morgan,  1  Dev.  & 
B.  L.  (N.  Car.)  425,  28  Am.  Dec.  579;  Den 
v.  Foster,  1  Hayw.  (N.  Car.)  237;  Harris  v. 
Powell,  2  Hayw.  (N.  Car.)  349;  Cherry 
v.  Slade,  3  Murph.  (N.  Car.)  96;  Pender  v. 
Coor,  2  Hayw.  (N.  Car.)  183;  Doe  v.  Paine, 
4  Hawks  (N.  Car.)  64,  15  Am.  Dec.  507. 
See  Rogers  v.  Mabe,  4  Dev.  L.  (N.  Car.)  180; 
Sasser  v.  Herring,  3  Dev.  L.  (N.  Car.)  340; 
Carson  v.  Mills,  1  Dev.  &  B.  L.  (N.  Car.)  "546. 

When  a  surveyor  laid  off  a  boundary  line  at 
the  instance  of  the  parties  to  a  deed,  and  in 
contemplation  of  making  such  deed,  it  is  com- 
petent to  establish  a  boundary  by  showing 
where  he  actually  ran  the  lines  upon  the 
ground.  Euliss  v.  McAdams,  108  N.  Car.  507. 
Where,  by  running  tke  course  and  distance, 


to  make  a  marked  line  controlling,  it 

one  of  the  corner  trees  could  not  be  found,  but 
it  was  proved  that  many  years  before  one  of  the 
owners  of  the  land  had  declared  that  a  stump 
in  a  pond  was  his  corner,  it  was  held  that  if 
such  tree  had  been  marked  as  a  corner  at  the 
time  of  the  original  survey  it  would  control 
the  course  and  distance,  but  if  marked  subse- 
quently then  the  course  and  distance  would 
govern.  Icehour  v.  Rives,  10  Ired.  L.  (N. 
Car.)  256.  See  Safret  v.  Hartman,  5  Jones  L. 
(N.  Car.)  185;  Topping  v.  Sadler,  5  Jones 
L.  (N.  Car.)  357. 

Ohio. — In  the  Virginia  military  district  the 
survey  of  an  entry  limits  the  land  granted  to 
the  calls  in  the  survey,  and  where  there  is  a 
discrepancy  in  the  calls  the  fixed  and  natural 
objects  called  for  in  the  grant  must  be  resorted 
to  in  order  to  determine  and  find  where  the 
line  was  actually  run.  Wyckoff  v.  Stephen- 
son, 14  Ohio  13.  See  Galloway  v.  Brown,  16 
Ohio  428;  Alshire  v.  Hulse,  Wright  (Ohio) 
170;  Buckley  v.  Gilmore,  12  Ohio  63. 

Pennsylvania. — Willis  v.  Swartz,  28  Pa.  St. 
413;  Watson  v.  Jones,  85  Pa.  St.  117;  Walker 
v.  Smith,  2  Pa.  St.  43;  Quinn  v.  Heart,  43  Pa. 
St.  337;  Parks  v.  Boynton,  98  Pa.  St.  370; 
Thomas  v.  Mowrer,  15  Pa.  St.  139;  Hall  v. 
Tanner,  4  Pa.  St.  244,  45  Am.  Dec.  686 ;  Youn- 
kin  v.  Cowan,  34  Pa.  St.  198;  Wharton  v. 
Garvin,  34  Pa.  St.  340;  Darrah  v.  Bryant,  56 
Pa.  St.  69;  Pruner  v.  Brisbin,  98  Pa.  St.  202  ; 
Grier  v.  Pennsylvania  Coal  Co.,  128  Pa.  St. 
79;  Norris  v.  Hamilton,  7  Watts  (Pa.)  91; 
Waters  v.  Starr,  142  Pa.  St.  418;  Blasdell  v. 
Bissell,  6  Pa.  St.  258;  Thompson  v.  McFar- 
land,  6  Pa.  St.  478;  Dawson  v.  Mills,  32  Pa. 
St.  302 ;  Ogden  v.  Porterfield,  34  Pa.  St.  191 ; 
Cox  v.  Couch,  8  Pa.  St.  147;  Heath  v.  Arm- 
strong, 12  Pa.  St.  178;  Lodge  v.  Barnett,  46 
Pa.  St.  477  ;  Malone  v.  Sallada,48  Pa.  St.  419; 
Bentlev  v.  Rickabaugh,  62  Pa.  St.  281.  See 
Rook  v.  Greenwalt  (Com.  PL),  17  Pa.  Co.  Ct. 
Rep.  642. 

A  marked  line  which  has  been  experiment- 
ally located  by  a  surveyor  while  attempting 
to  divide  a  tract  of  land,  but  which  disagrees 
with  the  courses  and  distances  and  is  not  men- 
tioned in  the  deed,  and  which  disagrees  also 
with  a  plat  referred  to  therein,  will  not  control 
the  calls  in  the  deed.  Kuhns  v.  Fennell  (Pa. 
1888),  15  Atl.  Rep.  920.  See  also  Rifener  v. 
Bowman,  53  Pa.  St.  313. 

South  Carolina.  —  Fulwood  v.  Graham,  I 
Rich.  L.  (S.  Car.)  491 ;  Atkinson  v.  Anderson, 
3  McCord  L.  (S.  Car.)  223  ;  Martin  v.  Simpson, 
Harp.  L.  (S.  Car.)  4^5;  Johnson  v.  M'llwain, 
1  Rice  L.  (S.  Car.)  368. 

South  Dakota. —  Arneson  v.  Spawn,  2  S. 
Dak.  269. 

Tennessee. —  Hale  v.  Darter,  10  Humph. 
(Tenn.)  92;  Hickman  v.  Tait,  Cooke  (Tenn.) 
460;  M'Adoo  I'.Sublett,  1  Humph.  (Tenn.)  105  ; 
Blount  v.  Medlin,  2  Overt.  (Tenn.)  199;  Bow- 
man v.  Cox,  Peck  (Tenn.)  364. 

A  call  for  the  line  of  an  adjoining  survey 
controls  a  call  for  marked  trees.  Jordan  v. 
Payne,  Peck  (Tenn.)  320.  See  James  v. 
Brooks,  6  Heisk.  (Tenn.)  151. 

Though  the  lines  actually  run  vary  from  the 
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must  be  found  upon  the  ground  and  identified.1 

Government  Surveys. — In  the  United  States  the  corners  of  the  sections 
and  fractions  of  sections  of  the  lands  surveyed  by  the  government  have 
been  nearly  all  marked  by  artificial  monuments,  and  when  they  can  be 
found  the  boundary  will  be  determined  by  them  as  they  were  actually 
established  upon  the  ground,  though  they  may  vary  from  the  courses 
and  distances  given  in  the  field  notes,  or  include  a  greater  or  less 
quantity  of  land  than  is  included  in  the  grant,2  or,  it  would  seem,  though 


course  they  must  be  adopted  as  defining  the 
boundary.  M'Nairy  v.  Hightour,  2  Overt. 
(Tenn.)  304.  In  Tennessee,  a  marked  line 
controls  calls  for  natural  monuments.  Mas- 
sengill  v.  Boyles,  4  Humph. (Tenn.)  205;  Mar- 
tin v.  Nance,  3  Head  (Tenn.)  649;  Mayse  v. 
Lafferty,  1  Head  (Tenn.)  60.  But  see  Bishop 
v.  Arnold,  Peck  (Tenn.)  366;  Houston  v.  Pil- 
low, 1  Yerg.  (Tenn.)  488. 

Where  two  grants  called  to  join  each  other, 
but  the  actual  surveys  on  the  ground,  as  de- 
fined by  a  marked  line,  left  a  strip  between 
them,  it  was  held  that  the  strip  belonged  to 
neither,  but  was  subject  to  entry.  Smith  v. 
Jones,  3  Sneed  (Tenn.)  533. 

Texas. —  Titterington  v.  Trees,  78  Tex.  567  ; 
Boydston  v.  Sumpter,  78  Tex.  402 ;  Montague 
County  v.  Clay  County  Land,  etc.,  Co.,  80 
Tex.  392;  Graham  v.  Dewees,  85  Tex.  395; 
McCown  v.  Hill,  26  Tex.  359;  Woods  *.  Rob- 
inson, 58  Tex.  655 ;  Anderson  v.  Stamps,  19 
Tex.  465  ;  Davis  v.  Smith,  61  Tex.  21 ;  Phillips 
v.  Ayres,  45  Tex.  602;  Stafford  v.  King,  30 
Tex.  272,  94  Am.  Dec.  304;  Ayers  v.  Harris, 
64  Tex.  302;  George  v.  Thomas,  16  Tex.  74, 
67  Am.  Dec.  612  ;  Bolton  v.  Lann,  16  Tex.  112  ; 
Burnett  v.  Burriss,  39  Tex.  504;  Browning  v. 
Atkinson,  46  Tex.  605;  Dalby  v.  Booth,  16 
Tex.  565;  Duren  v.  Presberry,  25  Tex.  512; 
Bartlett '.v.  Hubert,  21  Tex.  8 ;  Buford  v.  Gray, 
51  Tex.  331. 

Marked  lines  of  a  survey  control  a  call  for 
an  adjoining  survey  when  such  adjoinder  is 
not  marked,  certain,  and  notorious.  Bragg  v. 
Lockhart,  11  Tex.  160.  Sec  also  Castleman  v. 
Pouton,  51  Tex.  84. 

Vermont.  —  Hull  v.  Fuller,  7  Vt.  100.  See 
Clary  v.  McGlynn,  46  Vt.  347. 

Virginia. — Shaw  v.  Clements,  I  Call  (Va.) 
438;  Herbert  v.  Wise,  3  Call  (Va.)  239;  Baker 
V,  Scckright,  1  Hen.  &  M.  (Va.)  177. 

Although  the  marked  lines  according  to 
which  neighbors  hold  their  lands  do  not  ex- 
actly agree  with  the  calls  of  the  conveyance, 
they  should  be  adhered  to  when  found. 
Herbert  v.  Wise,  3  Call  (Va.)  239. 

Where  lands  are  conveyed  to  a  railroad 
company  by  deeds  which  describe  and  estab- 
lish I  he  boundaries,  the  lines  as  so  fixed  should 
stand  and  not  be  shifted  to  meet  any  change 
thought  desirable  in  laving  out  the  track. 
King  v.  Norfolk,  etc.,  R.  Co.,  90  Va.  210. 

In  Dogan  v.  Seekright,  4  Hen.  &  M.  (Va.) 
125,  it  was  laid  down  by  the  court  as  matter 
of  law  that  a  marked  line  should  prevail  over 
•  me  which  was  never  marked.  But  sec  Smith 
v.  Davis,  4  Gratt.  (Va.)  50,  where  it  was  held 
that  a  line  marked  on  the  ground  should  yield 
to  aline  as  platted,  that  being  the  intention 
of  the  parties. 


West  Virginia.  —  Teass  v.  St.  Albans,  38 
W.  Va.  1. 

1.  Line  must  be  Found  upon  the  Ground  and 
Identified.  —  Yocum  v.  Haskins,  81  Iowa  436; 
Fagan  v.  Stoner,  67  Tex.  286;  Adams  v.  Al- 
kire,  20  W.  Va.  480;  Herbert  v.  Wise,  3  Call 
(Va.)  242. 

A  CaU  for  a  Marked  Tree  near  the  line  of  an- 
other tract,  when  no  such  tree  can  be  found, 
must  yield  to  course  and  distance  as  given  in  a 
deed.  Cansler  v.  Fite,  5  Jones  L.  (N.  Car.) 
424. 

And  course  and  distance  control  a  call  for  a 
supposed  line  which  at  the  time  of  the  grant 
was  not  marked  on  the  ground.  McCown  v. 
Hill,  26  Tex.  359.  See  Chinoweth  v.  Haskell, 
3  Pet.  (U.  S.)  92. 

2.  Surveys  by  Federal  Government —  United 
States.  —  Chinoweth  v.  Haskell,  3  Pet.  (U. 
S.)  96;  Newsom  v.  Pryor,  7  Wheat.  (U.  S.) 
7;  MTver  v.  Walker,  9  Cranch  (U.S.)  173; 
Hayrdel  z:.  Dufresne,  17  How.  (U.  S.)  30; 
Bates  v.  Illinois  Cent.  R.  Co.,  1  Black  (U. 
S.)  204;  Greer  v.  Mezes,  24  How.  (U.  S.)  268; 
Lindsey  v.  Hawes,  2  Black  (U.  S.)  554; 
Johnston  v.  Jones,  1  Black  (U.  S.)  210;  St. 
Paul,  etc.,  R.  Co.  v.  Schurmeir,  7  Wall.  (U. 
S.)  272;  Robinson  v.  Moore,  4  McLean  (U. 
S.)  279;  Nelson  v.  Hall,  1  McLean  (U.  S.) 
518;  Morrow  v.  Whitney,  95  U.  S.  551  ;  Cra- 
gin  v.  Powell,  128  U.  S.  691.  "  The  boundary 
lines  actually  run  and  marked  in  the  survevs 
returned  by  the  surveyor  general  shall  be 
established  as  the  proper  boundary  lines  of 
the  sections  or  subdivisions  for  which  they 
were  intended."    U.  S.  Rev.  Stat.,  §  2396. 

It  is  not  the  lines  as  given  in  the  survey, 
but  the  lines  which  have  been  actually  run  out 
upon  the  ground  by  the  surveyor,  which  vest 
in  a  patentee  the  area  included  in  those  lines. 
Conn  v.  Penn,  Pet.  (C.  C.)  490. 

Alabama.  —  Billingsley  -■.  Bates,  30  Ala. 
376,  68  Am.  Dec.  126;  Nolin  v.  Parmer,  21 
Ala.  66;  Lewen  v.  Smith,  7  Port.  (Ala.)  428; 
Walters  v.  Commons,  2  Port.  (Ala.)  38. 

California.  —  Waterman  -•.  Smith,  13  Cal. 
373;  Moore  v.  Wilkinson,  13  Cal.  jyS;  Adair 
v.  White,  85  Cal.  313;  Gordon  T'.  Booker,  97 
Cal.  586;  Hubbard  v.  Dusy,  80 Cal.  281 ;  Rice 
v.  McKune,  63  Cal.  124;  Mahon  v.  Richard- 
son, 50  Cal.  333;  Black  v.  Sprague,  54  Cal. 
266;  I)e  Guycr  v.  Banning,  91  Cal.  400.  See 
further  Teschemacher  v.  Thompson,  18  Cal. 
11,  79  Am.  Dec.  151  ;  Chiplev  i'.  Fnrris,  45 
Cal.  527;  Leese  v.  Clark,  18  Cal.  535;  People 
T'.  San  Francisco,  75  Cal.  388;  Cassidy  v. 
Carr,  48  Cal.  339;  Wright  :•.  Seymour,  69  Cal. 
122. 

Florida. — Andreu  v.  Watkins,  26  Fla.  30x1; 
Watrous  r\  Morrison,  33  Fla.  261,  39  Am. 
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they  may  be  grossly  inaccurate.1 

Patent  Covers  Land  Actually  Surveyed. — The  government  land  having  been  SO 
divided  and  patented  by  the  number,  the  patent  covers  the  land  actually 
surveyed,  whether  the  lines  run  straight  according  to  the  law  or  not.  The 
question  in  such  cases  is,  where  was  the  line  originally  run,  not  where  ought 
it  to  have  been  run.'-* 


St.  Rep.  139;  Licidon  v.  Hodnett,  22  Fla.  454; 
Miller  v.  White,  23  Fla.  301. 

Georgia. — Riley  v.  Griffin,  16  Ga.  141,  60 
Am.  Dec.  726.  See  Roberts  v.  Ivey,  63  Ga.  622. 

Illinois. — Colvin  v.  Fell,  40  111.  418;  Eng- 
land 7'.  Vandermark,  147  111.  76 ;  Ogilvie  v. 
Copeland,  145  111.  98;  M'Clintock  v.  Rogers, 
11  111.  279;  Miller  v.  Beeler,  25  111.  163;  Yates 
v.  Shaw,  24  III.  367  ;  Bauer  v.  Gottmanhausen, 
65  111.  499;  Fishery.  Bennehoff,  121  111.  427. 
See  Ambrose  v.  Raley,  58  111.  506;  Sawyer  v. 
Cox,  63  111.  130;  Martz  v.  Williams,  67  111. 
306;  Irvin  7'.  Rotramel.  68  111.  11  ;  Allmon  v. 
Stevens,  68  111.  89;  Lull v.  Chicago,  68  111.  518. 

Iowa. — Anderson  v.  Peterson,  74  Iowa  482; 
Sayers  v.  Lyons,  10  Iowa  249;  Trimble  v. 
Shaffer,  3  Greene  (Iowa)  233. 

In  Doolittle  v.  Bailey,  85  Iowa  398,  it  was  held 
that  a  section  corner  established  by  the  United 
States  surveyors  would  control,  though  the 
section  line  might  be  deflected  from  a  direct 
course  thereby.  See  further  Nesselrode  v. 
Parish,  59  Iowa  570.  Where  the  lines  estab- 
lished by  the  government  surveyor  cannot  be 
found,  they  must  be  restored  upon  the  best 
evidence.    Anderson  v.  Peterson,  74  Iowa  482. 

Louisiana. — Sprigg  v.  Hooper,  9  Rob. 
(La.)  248. 

Michigan . — Britton  v.  Ferry,  14  Mich.  53; 
Brown  v.  Morrill,  91  Mich.  29;  Hess  v. 
Meyer,  73  Mich.  259;  Palmer  v.  Montgomery, 
59  Mich.  338.  But  see  Bruckner  v.  Law- 
rence, 1  Dougl.  (Mich.)  19;  Moore  v.  People, 
2  Dougl.  (Mich.)  420. 

Minnesota. — Where  it  is  impossible  to  mark 
a  quarter-section  corner  on  the  ground  be- 
cause of  the  existence  of  a  lake  where  such 
corner  falls,  it  can  be  located  by  establishing 
a  witness-corner  and  giving  its  distance  and 
direction  from  the  true  corner.  Chan  v. 
Brandt,  45  Minn.  93. 

Mississippi.  —  Surget  v.  Little,  5  Smed.  & 
M.  (Miss.)  319;  May  v.  Baskin,  12  Smed.  &  M. 
(Miss.)  428. 

Missouri. —  Climer  v.  Wallace,  28  Mo.  556, 
75  Am.  Dec.  135;  Coe  v.  Griggs,  79  Mo.  35; 
Liberty  v.  Burns,  114  Mo.  426;  Knight  v.  El- 
liott, 57  Mo.  317;  Vaughn  v.  Tate,  64  Mo.  491 ; 
Jacobs  v.  Moseley.91  Mo.  457  ;  Shelton  t'.Mau- 
pin,  16  Mo.  124. 

The  monuments  erected  by  the  government 
surveyors  prevail  over  a  boundary  line  as  de- 
fined by  a  plat  when  the  monuments  described 
in  the  plat  are  those  originally  fixed  by  the 
government  surveyors,  and  those  making  the 
dedication  in  the  actual  location  of  the  lines 
of  the  plat  included  within  the  lines  of  pri- 
vate property  a  strip  of  land  which,  according 
to  the  true  location,  was  within  the  boundaries 
of  the  street.    Browne.  Carthage,  128  Mo.  10. 

Nebraska. — Johnson  v.  Preston,  9  Neb.  474; 
Woods  v.  West,  37  Neb.  400;  Thompson  v. 
Harris,  40  Neb.  230. 


In  order  to  rebut  the  presumption  that  a 
corner  acquiesced  in  for  ten  years  by  the  ad- 
joining owners  is  the  corner  originally  estab- 
lished by  the  government  surveyors,  positive 
proof  must  be  adduced  that  it  is  not  the  corner 
that  was  so  established  by  the  government. 
Coy  v.  Miller,  31  Neb.  348. 

The  original  monuments  and  mounds  erect- 
ed by  the  government  surveyors,  where  they 
can  be  found  and  identified,  control  calls  for 
courses  and  distances,  and  will  also  control  a 
corner  as  defined  by  the  field  notes  and  plat. 
Peterson  v.  Skjelver,  43  Neb.  663. 

Ohio. —  Hunt  v.  McHenry,  Wright  (Ohio) 
599;  Bayless  v.  Rupert,  Wright  (Ohio)  634; 
Alshire  v.  Hulse,  5  Ohio  534  ;  McCoy  v.  Gal- 
loway, 3  Ohio  282,  17  Am.  Dec.  591 ;  Ginn  v. 
Brandon,  29  Ohio  St.  656. 

It  has  been  held  in  Ohio  that  the  mere  mark- 
ing of  a  corner  by  the  surveyor,  in  making 
surveys  under  the  laws  of  the  United  States, 
established  no  boundary,  but  that  such  marked 
corner  was  controlled  by  the  actual  boundary 
line  subsequently  made,  the  field  notes  of 
which  were  returned  to  the  proper  offices  and 
kept  according  to  law.  Reed  v.  Marsh,  8 
Ohio  147.    See  Hamil  v.  Carr,  21  Ohio  St.  258. 

Oregon. — Raymond  v.  Coffey,  5  Oregon 
132;  King  v.  Brigham,  19  Oregon  560;  Van- 
dusen  v.  Shively,  22  Oregon  64;  Lewis  v. 
Lewis,  4  Oregon  177;  Goodman  v.  Myrick,  5 
Oregon  65;  Kanne  *.  Otty,  25  Oregon  531. 

SouthDakota. — Arneson  v.  Spawn,  2  S.  Dak. 
269;  Hanson  v.  Red  Rock  Tp.,  4  S.  Dak.  358. 

The  field  notes  of  a  government  surveyor 
which  show  that  section  and  quarter  section 
corners  are  established  on  a  straight  line  be 
tween  township  corners,  and  fix  their  location 
by  courses  and  distances,  can  only  be  set 
aside  by  the  clearest  testimony  to  the  contrary. 
Hanson  v.  Red  Rock  Tp.,  4  S.  Dak.  358. 

Washington. — Cadeau  v.  Elliott,  7  Wash. 
205. 

But  the  description  in  a  patent  of  a  dona- 
tion claim,  referring  to  certain  sections  as 
part  of  the  claim,  is  not  controlled  by  the 
lines  of  such  sections  when  such  lines  conflict 
with  the  courses  and  distances  as  given  in  the 
patent.  State  v.  Tide  Land  Appraisers,  5 
Wash.  425. 

Wisconsin. — Martin  v.  Carlin,  19  Wis.  454, 
88  Am.  Dec.  696;  Vroman  v.  Dewey,  23  Wis. 
530;  Neff  v.  Paddock,  26  Wis.  546;  Pickett  v. 
Nelson,  79  Wis.  9;  Jones  v.  Kimble,  19  Wis. 
429;  McEvoy  v.  Loyd,  31  Wis.  142. 

1.  When  Government  Surveys  Grossly  Inaccu- 
rate.— Liberty  v.  Burns,  114  Mo.  426;  Arne- 
son v.  Spawn,  2  S.  Dak.  269;  Bayless  v.  Ru- 
pert, Wright  (Ohio)  634. 

2.  Patent  Covers  Land  Actually  Surveyed. — 
Hunt  v.  McHenry,  Wright  (Ohio)  599; 
Beardsley  v.  Crane,  52  Minn.  537;  Chan  v. 
Brandt,  45  Minn.  93. 
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May  Not  be  Corrected  by  Surveys  by  Individuals  or  under  State  Statutes. — And  no  error 

in  placing  the  lines  can  be  corrected  by  any  survey  made  by  individuals,  or 
under  authority  of  an  act  of  a  state  legislature.1 

Each  Section  independent  of  Every  other. — Each  section  and  separate  subdivision 
of  a  section  is  independent  of  any  other  section  in  the  township,  and  must 
be  governed  by  its  own  boundaries  as  established  by  the  government  sur- 
veyors.2 

In  Bayless  v.  Rupert,  Wright  (Ohio)  634, 
the  plaintiff  claimed  under  a  patent  for  sec- 
tion 20,  etc.,  dated  January,  1813,  and  the 
defendant  claimed  under  a  patent  for  sec- 
tion 26  of  the  same  township.  There  were  two 
marked  lines  several  rods  apart  between  those 
sections,  one  called  the  west,  the  other  the 
east  line.  The  court,  by  Wright,  J.,  said: 
'*  The  real  question  in  dispute  is,  where  is  the 
line  between  sections  20  and  26?  The  Act  of 
Congress  of  February,  1805  (29  O.  L.  38), 
provides  that  the  lines  run  and  corners 
marked  and  returned  to  the  surveyor  gener- 
al's office  shall  be  the  true  lines  and  corners, 
and  the  quantity  of  land  so  returned  shall  be 
esteemed  the  true  quantity.  *  *  *  If  the  line 
run  and  returned  is  ever  so  erroneous  it  must 
govern,  because  the  law  so  provides.  We  have 
no  power  to  correct  it.  The  parties  bought 
of  the  government  to  this  line,  and  so  they 
must  hold." 

1.  Corrections  by  Private  Surveys  or  Surveys 
under  State  Authority. — Nolin  v.  Parmer,  21 
Ala.  66;  Adair  v.  White,  85  Cal.  313;  Brown 
v.  Gay,  3  Me.  126;  Palmer  v.  Montgomery, 
59  Mich.  338;  Knight  v.  Elliott,  57  Mo.  317; 
Vaughn  v.  Tate,  64  Mo.  491  ;  Norris  v.  Hamil- 
ton, 7  Watts  (Pa.)  91 ;  Neff  v.  Paddock,  26 
Wis.  546.  But  see  Layton  v.  New  York, 
etc.,  Land  Co.  (Tex.  Civ.  App.  1895),  29  S. 
W.  Rep.  1120. 

The  Field  Notes  of  a  County  Surveyor,  who 
surveyed  certain  lands  under  a  statute  of  the 
state  then  in  force,  prior  to  the  completion  of 
the  government  surveys,  the  township  lines 
having  been  run  but  the  section  lines  not,  de- 
scribed definitely  by  metes  and  bounds  the 
land  included  in  the  survey.  One  of  the  lines 
as  given  in  the  field  notes  commenced  at  the 
southwest  corner  of  section  1  and  ran  north 
eighty  chains  to  the  township  line.  When 
the  section  lines  were  afterwards  run,  the 
southwest  corner  of  section  1  was  located  much 
more  than  eighty  chains  south  of  the  town- 
ship line.  The  question  then  arose,  which 
was  the  north  boundary,  the  section  or  the 
township  line.  It  was  held  that  the  township 
line  constituted  the  boundary.  Rice  v. 
Me Kune,  63  Cal.  124. 

The  Boundary  of  a  Town  Site  as  established 
by  the  government  surveyors  prevails  over  the 
line  as  run  and  marked  by  a  surveyor  appoint- 
ed to  mark  such  line  by  the  probate  judge,  to 
whom  such  town  site  had  been  granted  as 
trustee.    Neill  v.  Jordan,  15  Mont.  47. 

The  Object  of  a  Resurvey  is  to  ascertain  the 
lines  as  originally  made  Yarborough  v. 
Abcrnatliy,  Mrig-  (Trim.)  (13;  Davis  v. 
Smith,  1  Verg.  (Tenn.)  496;  (nlelirist  v.  Mc- 
Gee,  9  Yerg.  (Trim.)  458. 

Although  regular  surveyors  arc  appointed 
by  the  government  as  the  proper  officers  t<> 
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make  surveys,  yet  a  survey  made  in  gooc" 
faith  by  another  person  may  be  good  and 
binding,  if  made  in  reasonable  conformity  to 
the  calls  of  the  grant.  Houston  v.  Pillow,  1 
Yerg.  (Tenn.)  481.  See  Singleton  v.  White- 
side, 5  Yerg.  (Tenn.)  18;  Davis  v.  Smith,  1 
Yerg.  (Tenn.)  496;  Riggs  v.  Parker,  Meigs 
(Tenn.)  43;  Williamson  v.  Buchannan,  2 
Overt.  (Tenn.)  278.  Such  line  is  binding  on 
the  party  making  it.  Cunningham  v.  Rober- 
son,  1  Swan  (Tenn.)  138. 

It  Is  a  Presumption  of  Law  that  the  corners 
were  marked,  and  it  is  reasonable  to  presume 
that  the  marks  of  a  resurvey  are  only  a  re- 
newal of  the  old  ones.  Williamson  v.  Bu- 
channan, 2  Overt.  (Tenn.)  278.  See  Singleton 
v.  Whiteside,  5  Yerg.  (Tenn.)  18;  Garner  v. 
Norris,  1  Yerg.  (Tenn.)  62. 

The  Doctrine  of  Remarking  has  been  defined 
according  to  some  to  rest  on  the  ground  of 
agreement  and  estoppel  rather  than  on  the 
presumption  of  renewing  old  marks.  See 
Davis  v.  Smith,  1  Yerg.  (Tenn.)  498;  Hous- 
ton v.  Pillow,  1  Yerg.  (Tenn.)  481  ;  Yar- 
borough v.  Abernathy,  Meigs  (Tenn.)  413. 
See  further  Woodfolk  v.  Cornwell,  1  Head 
(Tenn.)  272. 

See  infra,  this  title,  Establishment  oj 
Boundaries  by  Evidence ;  and  Boundary  as 
Affected  by  Agreement,  Acquiescence,  or  Es- 
toppel—Estoppel. 

2.  Each  Section  and  Subdivision  Independent 
of  Every  Other. — Lewenv.  Smith,  7  Port.  (Ala.) 
428. 

The  survey  made  by  the  United  States,  ac- 
cording to  which  lands  are  sold,  will  deter- 
mine the  boundary  of  such  lands  as  between 
the  parties  in  an  action  of  ejectment.  Miller 
v.  White,  23  Fla.  301. 

But  Surveys  Made  by  Commissioners  under 
Order  of  Court  must  be  made  strictly  in  accord- 
ance with  the  intention,  and  a  line  run  and 
marked  erroneously  in  that  case  is  not  bind- 
ing. Where  commissioners  were  appointed 
to  divide  a  tract  of  land  between  joint  owners, 
and  they  established  the  corners  of  the  divid- 
ing line,  intending  that  it  should  be  a  straight 
line,  and  described  it  as  such  in  their  report 
and  platted  it  as  a  straight  line  on  the  map 
which  they  returned  to  court,  whereas,  as  a 
matter  of  fact,  the  line  as  actually  marked  on 
the  ground  was  not  straight,  it  was  held  that 
the  true  boundary  line  was  the  line  as  plat- 
ted on  the  map,  not  the  line  as  marked 
upon  the  ground.  Smith  v.  Davis,  4  Gratt. 
(Va.)  50. 

Artificial  Monuments  Set  up  by  a  Committee 

appointed  bv  the  court  of  probate  to  parti- 
tion land  between  tenants  In  common  do  not 
constitute  a  boundary  under  AVre  Hampshire 
Gen.  Stat.,  C.  260,  $  I,  until  their  report  has 

been  accepted  by  the  court  and  Judgment 
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Where  a  Line  has  been  Marked  Only  Part  of  the  Way,  the  boundary  for  the  remainder 
of  the  distance  should  be  a  straight  line  from  the  end  of  the  marked  line  to 
the  corner  called  for.1 

The  Fact  that  the  Lines  of  a  Survey  were  Not  Actually  Run  and  marked  will  not 
invalidate  a  patent,  provided  the  land  can  be  identified  with  reasonable 
certainty.2 

Where  No  Monuments  Erected  by  Government  Surveyors. — In  the  absence  of  monu. 
ments  erected  by  government  surveyors,  the  true  line  will  be  determined  by. 
the  field  notes  of  the  original  survey.3 

(c)  Meander  Lines. — A  line  meandered  and  marked  by  the  government  sur- 
veyors along  a  water  front  or  navigable  river  is  not,  properly  speaking,  the 
boundary  line;  it  is  intended  to  designate  the  quantity  of  land  to  be  paid 
for,  not  to  define  the  limits  of  ownership.4 


rendered  upon  it.  State  v.  Beckman,  58  N. 
H.  399- 

Hut  where  a  committee  appointed  to  set  off 
dower  made  a  return,  describing  the  southerly 
line  of  the  tract  set  off  as  running  from  a  cer- 
tain monument  north,  eighty-two  degrees 
east,  to  the  east  end  of  the  lot;  but  it  was 
proved  that  they  in  fact  ran  out  and  marked 
a  line  varying  in  some  parts  from  that 
course,  it  was  held  that  the  actual  location 
by  monuments  must  control  the  course  men- 
tioned in  their  return.  Griffin  v.  Bixby,  12 
N.  H.  454,  37  Am.  Dec.  225. 

And  in  a  dispute  about  the  true  location 
of  a  boundary  line  fixed  by  commissioners  of 
partition,  monuments  fixed  at  the  time  and 
mentioned  in  their  written  report  were  held  to 
control  calls  for  distances.  Hedge  v.  Sims, 
29  Ind.  574.  See  infra,  this  title,  Statutory 
Provisions  for  Determining  Boundaries. 

1.  Line  Marked  Only  Part  of  Way — Boundary 
for  Remainder. — George  v.  Thomas,  16  Tex. 
74,  67  Am.  Dec.  612  ;  Thornberry  v.  Churchill, 
4  T.  B.  Mon.  (Ky.)  29,  16  Am.  Dec.  125; 
Cowen  v.  Fauntleroy,  2  Bibb  (  Ky.)  261 ;  Vance 
v.  Marshall,  3  Bibb  (Ky.)  151 ;  Preston  v. 
Bowmar,  2  Bibb  (Ky.)  497.  See  infra,  this 
title,  Rules  for  Construing  Descriptions — 
Straight  Dine. 

2.  Lines  Not  Actually  Run  and  Marked  —  Iden- 
tification of  Land. — Williamson  v.  Simpson, 
16  Tex.  433;  Stafford  v.  King,  30  Tex.  273, 
94  Am.  Dec.  304;  Jones  v.  Burgett,  46  Tex. 
284;  Kuechler  v.  Wilson,  82  Tex.  638;  Quin 
v.  Brady,  8  W.  &  S.  (Pa.)  139;  Ramsey^. 
Monroe,  3  Sneed  (Tenn.)  329. 

Where  a  question  arose  as  to  the  proper 
location  of  lands  under  a  warrant,  and  it  was 
proved  that  the  surveyor,  in  platting  the  lands 
called  for  in  the  warrant,  adopted  an  admitted 
corner  of  an  adjoining  survey  as  one  of  the 
corners  of  the  tract,  protracting  a  line  from  it 
and  giving  the  course  and  distance  thereof  in 
his  return,  which  was  made  some  sixty  years 
before  the  date  of  the  competing  survey  and 
warrant,  it  was  held  error  to  instruct  the  jury 
that  before  they  could  adopt  the  line  from 
that  corner  they  must  be  satisfied  that  there 
were  marks  upon  the  ground  indicating  such 
line  and  corresponding  in  age  with  the  date 
of  the  original  survey;  because  such  instruc- 
tions would  be  fatal  to  all  the  chamber  surveys 
that  were  ever  made.  Dreer  v.  Carskadden, 
48  Pa.  St.  38. 


Irrigation  District.  —  The  boundaries  of  an 
irrigation  district  are  not  insufficient  because 
the  course  of  the  boundary  as  given  has  not 
been  actually  surveyed  upon  the  ground,  or 
because  part  of  the  description  is  made  by  ref- 
erence to  an  official  map  or  a  landmark  desig- 
nated upon  such  map.  hi  re  Madera  Irrigation 
Dist.,  92  Cal.  341,  27  Am.  St.  Rep.  106. 

3.  Where  No  Monuments  Made  by  Government 
Surveyors — Field  Notes.  —  Hubbard  v.  Dusy, 
80  Cal.  281. 

But  the  Field  Notes  of  a  Subsequent  Survey 
will  not  prevail  against  evidence  of  a  monu- 
ment fixed  by  the  government  surveyors.  And 
where  there  are  conflicting  descriptions  of  a 
line  of  government  survey,  that  which  most 
nearly  coincides  with  a  monument  fixed  by 
the  governmental  surveyors  will  control ;  and 
where  there  is  a  conflict  as  to  the  monuments, 
those  best  identified  will  prevail  even  as 
against  the  field  notes  of  the  original  survey. 
Hubbard  v.  Dusy,  80  Cal.  281. 

4.  Meander  Line  Not  a  Boundary — Purpose  and 
Effect.  —  In  surveying  land  bordering  on  a 
stream  or  lake,  meander  lines  are  sometimes 
run  along  or  near  the  margin  of  the  stream  in 
such  a  manner  as  to  leave  some  land  more  or 
less  valuable  lying  between  the  lines  thus  run 
and  the  low  water  mark  or  thread  of  the  stream 
or  lake.  The  purpose  of  these  lines  is  to  des- 
ignate the  general  course  of  the  stream,  not  to 
define  the  boundary.  The  quantity  of  land  to 
be  paid  for  is  determined  and  estimated  by  such 
meander  line,  but  it  is  not  permitted  to  prevent 
the  boundary  from  extending  to  the  thread  of 
the  stream,  or  to  the  line  of  the  grantor's 
ownership,  as  it  would  have  done  had  such 
meander  line  not  been  made  or  referred  to. 

United  States. — Brown  v.  Huger,  21  How. 
(U.  S.)  320;  Jefferis  v.  East  Omaha  Land 
Co.,  134  U.  S.  178,  affirming  East  Omaha 
Land  Co.  v.  Jeffries,  40  Fed.  Rep.  386. 

Illinois.  —  Middleton  v.  Pritchard,  4  111. 
510,  38  Am.  Dec.  112;  Illinois,  etc.,  Canal  v. 
Haven,  10  111.  ss8;  Fuller  v.  Dauphin,  124  111. 
542,  7  Am.  St/Rep.  388. 

Indiana. —  Ross  v.  Faust,  54  Ind.  471,  23 
Am.  Rep.  655 ;  Ridgway  v.  Ludlow,  58  Ind. 
248;  Edwards  v.  Ogle,  76  Ind.  302;  State  v. 
Portsmouth  Sav.  Bank,  106  Ind.  452;  Sphung 
v.  Moore,  120  Ind.  352. 

Iowa. —  Kraut  v.  Crawford,  18  Iowa  549,  87 
Am.  Dec.  414;  Boynton  v.  Miller,  22  Iowa 
582 ;  Musser  v.  Hershey,  42  Iowa  364 ;  Ladd 
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(d)  Monuments  Subsequently  Erected. — Monuments  may  be  referred  to,  in  a  deed, 
which  do  not  exist  at  the  time,  but  they  may  be  erected  subsequently  by 
consent  of  the  parties,  and  when  so  erected  will  control  other  calls  although 
they  may  not  be  placed  upon  the  true  boundary  line.1 

Parol  Evidence. — And  it  may  always  be  shown  by  parol  evidence  that  the 
parties  have  agreed  to  the  location  of  the  monuments.2 

Where  No  Notice  is  Given. — But  a  monument  erected  long  after  the  transaction, 
by  one  of  the  grantees,  without  notice  to  the  grantors,  will  avail  nothing.3 

(e)  When  Monuments  Conflict  with  Plan. — When  the  plan  and  monuments  made 
by  an  original  survey  do  not  coincide,  the  monuments  govern,  and  this  is 
also  the  case  when  the  monuments  are  made  by  one  survey  and  the  plan 
afterwards  by  another  and  the  plan  only  is  referred  to  in  the  deed.4  Where 
an  actual  survey  is  made  and  monuments  erected  to  mark  it,  and  a  plan  is 


v.  Osborne,  79  Iowa  93;  Schlosser  v.  Crook- 
shank  (Iowa),  65  N.  W.  Rep.  344. 

Kentucky. —  Bruce  v.  Taylor,  2  J.  J.  Marsh. 
(Ky.)  160;  Churchill  v.  Grundy,  5  Dana(Ky.) 
100;  Kentucky  Lumber  Co.  v.  Green,  87  Ky . 
257- 

Minnesota. — Schurmeier  v.  St.  Paul,  etc., 
R.  Co.,  10  Minn.  82,  88  Am.  Dec.  59;  Saint 
Paul,  etc.,  R.  Co.  v.  First  Div.  of  St.  Paul, 
etc.,  R.  Co.,  26  Minn.  33. 

New  York. — Yates  v.  Van  De  Bogert,  56 
N.  Y.  531. 

Oregon. — Minto  v.  Delaney,  7  Oregon  342 ; 
Turner  v.  Parker,  14  Oregon  340. 

Tennessee. — Holbert  v.  Edens,  5  Lea  (Tenn.) 
204,  40  Am.  Rep.  26. 

Texas. — Phillips  v.  Ayres,  45  Tex.  601. 

Wisconsin. — Martin  v.  Carlin,  19  Wis.  454, 
88  Am.  Dec.  696;  Wright  v.  Day,  33  Wis. 
260;  Boorman  v.  Sunnuchs,  42  Wis.  233; 
Mcnasha  Wooden  Ware  Co.  v.  Lawson,  70 
Wis.  600;  Chandos  v.  Mack,  77  Wis.  573,  20 
Am.  St.  Rep.  139;  Whitney  v.  Detroit  Lum- 
ber Co.,  78  Wis.  240. 

But  the  grantee  of  lands  bounded  on  one 
side  according  to  a  government  plat  by  a 
"  meandered  line  "  acquires  no  title  to  the 
land  beyond  such  line  which  is  marked  as 
under  water,  where  there  has  been  no  water 
on  which  to  locate  such  line.  Grant  v.  Hemp- 
hill, 92  Iowa  218. 

In  Granger  v.  Swart,  I  Woolw.  (U.  S.)  88, 
it  was  held  that  the  meander  line  established 
by  the  government  surveyors  upon  rivers  and 
lakes  was  the  boundary  of  lands  bordering 
thereon. 

In  Lally  v.  Rossman,  82  Wis.  14'/,  it  is  held 
that  where  a  section  intersected  by  a  river  lias 

been  surveyed  sold  in    lots  instead  (if  in 

regular  subdivisions,  the  patentee  of  a  lot 
Which)  according  to  the  plat,  is  bounded  by 
the  river  takes  not  merely  to  the  meander  line, 
but  to  the  river  itself,  provided  that  in  so  clo- 
iiiK  he  does  not  take  beyond  the  next  eighth 
line  of  the  seel  ion. 

Land  Lying  between  a  Meander  Line  and  the 
Bank  of  a  River  :it  the  time  an  entry  bounding 
such  land  by  the  meander  line  was  made  is 
not  included  in  such  entry.  Harrison  v. 
Stipes,  34  Neli.  431.  See  Lammcrs  Nissen, 
4  Net).  245;  Bissell  v.  Fletcher,  19  Neb.  721;. 

1  Monuments  Subsequently  Erected-  I  nit,  ,1 
States.— Buel  v.  Tulcy,  4  McLean  (U.S.)  268. 


California. — Maxey  v.  Thurman,  50  Cal. 
321 ;  Fratt  v.  Toomes,  48  Cal.  28. 

Illinois. — Purinton  v.  Northern  Illinois  R. 
Co.,  46  111.  300. 

Maine. — Kennebec  Purchase  v.  Tiffany,  1 
Me.  219,  10  Am.  Dec.  60;  Emery  v.  Fowler, 
38  Me.  99;  Gilbert  v.  Curtis,  37  Me.  45; 
Mosher  v.  Berry,  30  Me.  83,  50  Am.  Dec.  614; 
Knowles  v.  Toothaker,  58  Me.  172. 

Massachusetts. — Waterman  v.  Johnson,  13 
Pick.  (Mass.)  267;  Cleaveland  v.  Flagg,  4 
Cush.  (Mass.)  81 ;  Kellogg  v.  Smith,  7  Cush. 
(Mass.)  382;  Blaney  v.  Rice,  20  Pick.  (Mass.) 
62,  32  Am.  Dec.  204;  Davis  v.  Rainsford,  17 
Mass.  212 ;  Hathaway  v.  Evans,  108  Mass. 
270;  Makepeace  v.  Bancroft,  12  Mass.  469. 

Michigan. — Smith  v.  Hamilton,  20  Mich. 

433.  4  Am-  ReP-  398. 

Netv  Hampshire. — Berrv  v.  Garland,  26  N. 
H.  473;  Elliott  v.  Gilchrist,  64  N.  H.  260; 
Cunningham  7'.  Curtis,  57  N.  H.  157;  Lerned 
v.  Morrill,  2  N.  H.  197. 

Where  the  field  notes  of  the  plaintiff's  survey 
call  for  a  line  which  has  been  changed  by  sub- 
sequent surveys,  and  also  for  a  corner  which 
corresponds  with  the  subsequent  location  of 
such  line  and  with  the  calls  for  distances  and 
the  lines  of  other  surveys,  the  calls  in  the  field 
notes  must  yield  to  the  line  as  subsequently 
established.  Layton  v.  New  York,  etc.,  Land 
Co.  (Tex.  Civ.  App.  1895),  29  S.  W.  Rep. 
1 1 20. 

2.  Parol  Evidence.  —  Waterman  v.  Johnson, 
13  Pick.  (Mass.)  267;  Kellum  v.  Smith,  65  Pa. 
St.  86;  Kincaid  v.  Dormev,  47  Mo.  337. 

3  Monument  Subsequently  Erected — Want  ot 
Notice.  —  White  v.  Bliss,  8  Cush.  (Mass.)  511  ; 
Blaney  Rice,  20  Pick.  (Mass.)  62,  32  Am. 
Dec.  204  ;  Makepeace  v.  Bancroft,  12  Mass.  469. 

But  see  Gilbert  v.  Curtis,  37  Me.  45,  where 
it  was  held  that  if  adjoining  landowners 
establish  a  monument  to  conform  with  the 
calls  of  a  deeil  under  which  one  of  them  claims, 
such  marking  of  the  boundary,  although  done 
ten  years  after  the  making  of  the  grant,  is 
evidence  of  the  boundary  as  between  them  and 
their  privies. 

4  Where  Monuments  and  Plan  Conflicting.  — 
Esmond  v.  Tarbox,  7  Me.  61,  20  Am.  Dec. 
346;  Voorhees  v.  He  Myer,  3  Sandf.  Ch.  (N. 
Y.)6i.};  |ones  v.  Holstein,  47  Barb.  (N.  Y.) 
311;  llallett  r.  Doe,  7  Ala.  S82 ;  Riddell  v. 
Jackson,  14  La.  Ann.  131. 
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afterwards  made  to  delineate  such  survey,  and  the  survey  and  plan  do  not 
agree,  the  survey  must  govern;  but  this  rule  does  not  apply  when  the  survey 
is  in.uk'  subsequently  to  the  plan.1 

(f)  Stakes — General  Rule  as  to  When  Stakes  Control. — A  stake  is  a  frail  witness,2  but 
when-  it  cannot  be  ascertained  from  recorded  plats,  or  from  a  higher  order  of 
evidence,  where  the  true  division  line  between  two  lots  runs,  the  location 
of  the  lots  as  shown  by  the  stakes  on  the  ground  must  govern.3 

Actual  Survey  Subsequently  Made. — Stakes  or  monuments  pointed  out  at  the 
time  of  the  purchase  as  the  true  courses  will  not  control  an  actual  survey 
subsequently  made.4 

The  End  of  a  Line  is  either  the  distance  called  for  in  the  description  or  some 
permanent  monument  which  was  placed  upon  the  ground  to  mark  the  corner  at 
the  time  of  the  execution  of  the  conveyance.  A  stake  is  not  such  a  monument.5 

When  "Stakes  "  are  Mentioned  in  a  Deed  without  other  description  than  by  course 
and  distance,  they  must  be  taken  as  designating  imaginary  points.6  Every 
description  must  have  a  beginning  corner  which  can  be  ascertained,  and 
where  the  beginning  call  in  a  grant  is  for  a  "  stake,"  and  the  other  calls 
are  all  for  course  and  distance,  without  reference  to  monuments,  inasmuch 
as  the  stake  is  an  imaginary  point  not  capable  of  identification  the  location 
of  the  land  is  impossible.7 

(g)  Lost  Corners  and  Monuments. — Where  a  grant  describes  land  by  reference  to 
the  township,  section,  or  fraction  of  a  section,  without  calling  for  any  monu- 
ment, and  upon  investigation  of  the  ground  it  is  found  that  the  corners  are  lost 


1.  Thomas  v.  Patten,  13  Me.  329. 

As  between  a  Reference  to  a  Plan  and  to  a  Sur- 
vey in  establishing  town  lines,  the  more  cer- 
tain of  the  two  is  to  be  followed  where  they 
conflict  with  each  other.  Wesley  v.  Sargent, 
38  Me.  315.  See  Voorhees  v.  De  Myer,  3 
Sandf.  Ch.  (N.  Y.)  614. 

2.  Cox  v.  Freedley,  33  Pa.  St.  124,  75  Am. 
Dec.  584.  See  Brown  v.  House  (N.  Car.),  24 
S.  E.  Rep.  786. 

3.  Stakes,  when  Found,  Control  Distance — 
California. — Penry  v.  Richards,  52  Cal.  496. 

Illinois. — Hiner  v.  People,  34  111.  297;  Mur- 
phy v.  Riemensschneider,  104  111.  520. 

Maine. — Pike  v.  Dyke,  2  Me.  213;  Call  v. 
Barker,  12  Me.  320;  Robinson  v.  White,  42 
Me.  209;  Brown  v.  Gay,  3  Me.  126;  Williams 
v.  Spaulding,  29  Me.  112. 

Massachusetts. — Miles  v.  Barrows,  122  Mass. 
579- 

Michigan. — Twogood  v.  Hoyt,  42  Mich.  609. 
Minnesota.  —  Turnbull    v.    Schroeder,  29 
Minn.  49. 

Ne-w  Tork. — Jackson  v.  Cole,  16  Johns.  (N. 
Y.)  257  ;  Jackson  v.  Freer,  17  Johns.  (N.  Y.)  29. 

Wisconsin. — Fleischfresser  v.  Schmidt,  41 
Wis.  223;  Marsh  v.  Mitchell,  25  Wis.  706. 

A  deed  conveyed  certain  blocks  according 
to  a  certain  plat  not  entitled  to  record,  and 
such  blocks  were  described  on  the  plat  as 
containing  a  certain  area,  and  the  lots  therein 
as  having  certain  dimensions,  but  the  original 
stakes  at  the  corners  of  the.  blocks  were  still 
standing  or  could  be  established.  It  was 
held  that  the  position  of  such  stakes  must 
govern  in  ascertaining  the  true  boundary  of 
the  lands  conveyed,  and  it  was  not  error  to 
exclude  oral  evidence  that  to  obtain  the  area 
and  dimensions  named  the  lines  of  such 
blocks  must  be  run  so  as  to  include  in  each 


one  half  of  a  strip  marked  as  a  street.  Fleisch- 
fresser v .  Schmidt,  41  Wis.  223. 

Where  a  stake  is  the  monument  upon  the 
existence  and  location  of  which  a  boundary 
line  is  to  be  determined,  it  makes  no  differ- 
ence who  set  the  stake,  and  instructions  to 
trie  contrary  are  in  error.  Lampe  v.  Ken- 
nedy, 56  Wis.  249. 

4.  Messer  v.  Reginnitter,  32  Iowa  312. 

5.  Reed  v.  Shenck,  3  Dev.  L.  (N.  Car.)  65; 
Archibald  v.  Davis,  5  Jones  L.  (N.  Car.)  322. 
But  see  Call  v.  Barker,  12  Me.  320.  And 
where  a  stake  forming  the  southeast  corner 
of  the  land  of  an  adjoining  owner  is  called 
for  as  the  southwest  corner  of  a  tract  by  the 
third  call  in  a  deed,  that  becomes  the  con- 
trolling call  where  there  is  no  other,  although 
the  deed  was  made  before  the  corners  of  the 
adjoining  owners'  land  were  established. 
Edson  v.  Knox,  8  Wash.  642. 

6.  Massey  v.  Belisle,  2  Ired.  L.  (N.  Car.)  170. 
See  Brown  v.  House  (N.  Car.),  24  S.  E.  Rep. 
786. 

7.  Archibald  v.  Davis,  5  Jones  L.  (N.  Car.) 
322;  Huffman  v.  Walker,  83  N.  Car.  411. 

A  Call  for  a  Stake  Which  cannot  be  Found  or 

located  is  controlled  by  the  distance  given  in 
the  deed.  Lincoln  v.  Edgecomb,  28  Me.  275; 
Seaman  v.  Hogeboom,  3  Barb.  (N.  Y.)  215, 
21  Barb.  (N.  Y.)  398. 

A  stake  is  an  imaginarj'  point.  Where  the 
description  in  a  deed  was, "beginning  at  a  stake, 
running  thence  north  500  chains,  thence  west 
250  chains,  thence  south  500  chains,  and 
thence  250  chains  to  the  first  station,"  and  as 
bounded  on  two  tracts  the  location  of  which 
was  not  known,  it  was  held  that  the  convey- 
ance was  void  for  uncertainty.  Mann  v. 
Taylor,  4  Jones  L.  (N.  Car.)  272,  69  Am. 
Dec.  750. 
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and  cannot  be  ascertained,  or  if  the  grant  calls  for  monuments  and  they 
cannot  be  found,  then  courses  and  distances  determine  the  true  location 
of  the  boundary,1  and  under  such  circumstances  the  intersections  of  the 


1.  Lost  Corners  and  Monuments — Iowa. — An- 
derson v.  Peterson,  74  Iowa  482;  Moreland  v. 
Page,  2  Iowa  139;  Newcomb  v.  Lewis,  31  Iowa 
488. 

Kentucky- — Wishart  v.  Crosby,  1  A.  K. 
Marsh.  (Ky.)  382;  Bryan  v.  Beckley,  Litt. 
Sel.  Cas.  (Ky.)  91,  12  Am.  Dec.  276;  Calvert 
v .  Fitzgerald,  Litt.  Sel.  Cas.  (Ky.)  391. 

Maine. — Ileatonz;.  Hodges,  14  Me.  66,  30 
Am.  Dec.  731. 

Maryland. — Budd  v.  Brooke,  3  Gill  (Md.) 
198,  43  Am.  Dec.  321. 

Michigan. — Bruckner-'.  Lawrence,  1  Dougl. 
(Mich.)  19. 

Nebraska. — Woods  v.  West,  37  Neb.  400. 

Tennessee.  —  Hickman  v.  Tait,  Cooke 
(Tenn.)  460. 

Virginia. — Overton  v.  Davisson,  1  Gratt. 
(Va.)  211,  42  Am.  Dec.  544. 

But  a  binding  call  for  a  creek  and  also  for  a 
marked  tree  having  relation  to  a  line  of  a 
tract  of  land  changes  the  general  rule  that 
the  line  calling  for  a  lost  boundary  must  be 
run  by  course  and  distance,  as  w-here  the 
patent  for  W.  described  it  as  lying  on  the 
south  side  of  a  creek,  beginning  at  a  marked 
oak  by  the  creek  side  and  running  southwest 
down  the  creek  for  breadth  the  length  of  one 
hundred  perches  to  a  marked  oak  standing 
upon  a  point  at  the  mouth  of  the  said  creek, 
etc.  There  it  was  held  that  the  first  line  of  W. 
was  binding  on  the  creek,  though  the  second 
boundary  being  lost,  and  the  place  where  it 
stood  being  incapable  of  identification,  the  first 
line  must  have  been  run  from  the  beginning  by 
course  and  distance  if  the  creek  had  not  been 
called  for.  Budd  v.  Brooke,  3  Gill  (Md.) 
198,  43  Am.  Dec.  321. 

In  I  less  v.  Meyer,  73  Mich.  259,  it  was  held 
that  where  section  corners  or  town  or  range 
lines  of  a  government  survey  are  lost,  the  lines 
should  be  run  from  the  nearest  government 
monuments  on  either  side  of  such  corners,  and 
the  corners  relocated  on  a  straight  line  be- 
tween such  monuments  at  the  distance  given 
in  the  field  notes. 

The  Lost  Corner  of  a  Section  must  be  Presumed 
to  have  been  actually  established  and  marked 
in  the  original  survey  until  the  contrary  is 
proved,  and  in  endeavoring  to  identify  its 
location  recourse  may  be  had  to  the  yet  un- 
oblitcrated  corners  and  marks  of  that  survey, 
the  original  field  notes  and  plat,  and  to  sub- 
sequent surveys  made  according  to  them, 
Although  it  is  not  proved  that  such  later  sur- 
veys correspond  with  the  original  surveys.  If 
but  a  part  of  one  of  the  boundary  lines  lead- 
ing to  the  lost  corner  has  become  obliterated, 
the  remainder,  whether  straight  or  not  as 
Originally  marked,  must  be  taken  as  estab- 
lished, and  the  lost  corner,  where  there  is 
nothing  to  prove  the  contrary,  must  lie  pre- 
sinned  to  be  at  the  point  where  the  fraction  of 
the  marked  line,  if  continued,  would  intersect 
the  township  line,  lint  if  it  is  shown  that 
the  lout  corner  was  at  another  point,  the  ob- 


literated part  of  the  boundary  line  will  then 
be  ascertained  by  running  a  straight  line 
from  the  point  at  which  the  marks  cease  to 
appear,  to  the  lost  corner  as  so  proved. 
Billingsley  v.  Bates,  30  Ala.  376,  68  Am. 
Dec.  126. 

Where  there  Are  Two  Known  Monuments  upon 
a  township  line,  and  one  of  the  section  corners 
upon  such  line  is  lost,  such  lost  corner  need 
not  be  verified  under  the  directions  given  by 
the  Secretary  of  the  Interior  in  March,  1883,  by 
measuring  to  two  known  quarter-section  posts 
north  and  south  of  such  township  line;  more 
particularly  when  it  is  apparent  that  one  or 
other  of  such  posts  was  erroneously  located. 
Hess  v.  Meyer,  88  Mich.  339. 

Where  two  monuments  are  referred  to  in  a 
deed  as  marking  the  boundary,  and  the  course 
and  distance  of  the  line  between  them  is  also 
given,  but  one  of  the  monuments  can  no  long- 
er be  found,  the  location  of  the  monument 
which  is  lost  must  be  determined  by  measur- 
ing the  given  distance  from  the  known  mon- 
ument along  the  course  called  for  in  the  deed, 
and  not  by  reference  to, or  conforming  with, 
the  length  of  other  corresponding  lines  of  the 
same  tract  on  which  monuments  can  be  found. 
Otis  v.  Moulton,  20  Me.  205. 

In  order  to  ascertain  the  boundary  where 
the  original  monuments  that  marked  the  cor- 
ners of  sections  of  the  government  survey  are 
lost,  instead  of  marking  them  off  by  appor- 
tioning the  range  line  for  six  miles,  it  is  bet- 
ter to  run  out  along  the  course  called  for  in 
the  field  notes  from  the  known  section  corner 
next  east  or  west  to  a  point  where  that  course 
intersects  the  range  line,  and  by  measuring  the 
distance  between  the"  jog  "  courses  and  com- 
paring it  with  the  distance  given  for  the  same 
line  in  the  field  notes.  Noble  v.  Chrisman, 
88  111.  186. 

Missouri  Rev.  Stat.,  §  7403,  must  be  construed 
SO  as  to  harmonize  witli  the  United  States 
statutes  and  the  rules  of  the  land  department. 
When  a  quarter  section  corner  of  an  interior 
section  is  lost,  the  corners  of  the  section  on 
that  side  must  be  ascertained,  and  then  a  point 
on  a  straight  line  connecting  them  and  halfway 
between  them  will  determine  the  location  of 
the  lost  corner.  Lemmon  v.  Hartsook,  80 
Mo.  13. 

Where  the  beginning  corner  called  for  in  a 
grant  is  lost,  it  may  be  found  by  reversing  the 
course  and  distance  of  the  first  line  of  the 
grant  from  the  second  corner,  which  is  known 
and  can  be  identified.  Wilson  t-.  Inloes,  6 
(Jill  (Md.)  121.  See  Dobson  v.  Finly,  K  Jones 
L.(N.  Car.)  495  ;  Safret  v.  Hart  man,  7  Jones  L. 
(N.  Car.)  199;  Coburn  v.  Coxetcr,  51  N.  H. 
158;  Seidensparger  v.  Spear,  17  Me.  123,  35 
Am.  Dec.  234;  Hughes  v.  Cawthorn,  31;  Fed. 
Rep.  248. 

The  point  at  which  a  lost  stake  was  fixed  on 
the  ground  may  be  ascertained  as  well  by  an 
action  at  law  as  by  a  suit  in  equity.  Lewis  r 
Lewis,  4  Oregon  177. 
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lines  will  be  deemed  to  be  the  corners.1 

, .  A  i  'JOINING  SURVEYS. — Where  fhe  lines  or  corners  of  an  adjoining  tract 
are  called  for  in  a  deed  or  patent,  the  lines  must  be  extended  to  them  without 
gard  to  distance,  provided  that  those  lines  and  corners  be  sufficiently  estab- 
lished and  that  no  other  departure  be  permitted  from  the  words  of  the  patent 
or  deed  than  necessity  enforces  or  a  true  construction  renders  necessary ; 2 


1.  Intersection  of  Lines.  —  Thornberry  v. 
Churchill,  4  T.  B.  Mon.  (Ky.)  29,  16  Am.  Dec. 
125;  Safret  v.  Hartman,  7  Jones  L.  (N.  Car.) 
199;  Gerke  v.  Lucas,  92  Iowa  79;  Hoffman  v. 
Port  Huron,  102  Mich.  417;  Buford  v.  Gray, 
51  Tex.  331;  Randall  v.  Gill,  77  Tex.  351. 

W  here  the  original  corner,  as  located  by  the 
government  surveyors,  had  been  tampered 
with  and  could  no  longer  be  positively  identi- 
fied, it  was  held  that  the  corner  could  best  be 
located  at  the  intersection  of  lines  running 
from  known  government  corners  to  the  north, 
south,  east  and  west  of  the  corner  in  dispute, 
rather  than  by  a  survey  not  begun  at  a  known 
government  corner  and  which  gave  one  owner 
much  more  than  his  patent  called  for  and  the 
other  less.    Woods  v.  West,  37  Neb.  400. 

Under  the  Acts  of  Congress  and  the  Iowa 
Code,  §  373,  the  intersecting  method  is  the 
correct  method  of  determining  the  center  of  a 
section  of  public  land.  Gerke  v.  Lucas,  92 
Iowa  79. 

2.  Adjoining  Surveys — General  Rule — United 
Slates. — Bartlett  Land,  etc.,  Co.  v.  Saunders, 
103  U.  S.  316. 

Florida. — Andreu  v.  Watkins,  26  Fla.  390. 

Illinois. — Miller  v.  Beeler,  25  111.  163. 

Iowa. — Sayers  v.  Lyons,  10  Iowa  249. 

Maine. — Alden  v.  Noonen,  32  Me.  113. 

Maryland. — Carroll  v.  Norwood,  5  Har.  & 
J.  (Md.)  163;  Pennington  v.  Bordley,  4  Har. 
&J.  (Md.)  457. 

Massachusetts. — George  v.  Wood,  7  Allen 
(Mass.)  14;  Flagg  v.  Thurston,  13  Pick. 
(Mass.)  145  ;  Cook  v.  Babcock,  7  Cush.  (Mass.) 
526.  See  Sparhawk  v.  Bagg,  16  Gray  (Mass.) 
583;  Clarke.  Munyan,  22  Pick.  (Mass.)  410, 
33  Am.  Dec.  752;  Crosby  v.  Parker,  4  Mass. 
110;  Dall  v.  Brown,  5  Cush.  (Mass.)  289. 

Michigan. — Howell  v.  Merrill,  30  Mich.  283. 

Missouri. — Whittelsey  v.  Kellogg,  28  Mo. 
404;  Smith  v.  Catlin  Land,  etc.,  Co.,  117  Mo. 
438. 

New  Hampshire. — Enfield  v.  Day,  11  N. 
H.  1520;  Sanborn  v.  Clough,  40  N.  H.  316; 
Ten'ny  v.  Beard,  5  N.  H.  58. 

New  Jersey. — Passage  v.  McVeigh,  23  N. 
J.  L.  729;  McEowen  v.  Lewis,  26  N.  J.  L.  451. 

New  York. — Northrop  v.  Sumney,  27  Barb. 
(N.  Y.)  196;  Masons.  White,  n  Barb.  (N.  Y.) 
175 ;  Bates  v.  Tymason,  13  Wend.  (N.  Y.)  300. 

North  Carolina. — Dula  v.  M'Ghee,  12  Ired. 
L.  (N.  Car.)  332;  Dobson  v.  Finley,  8  Jones 
L.  (N.  Car.)  495;  Carson  v.  Mills,  1  Dev.  & 
B.  L.  (N.  Car.)  558 ;  Gilchrist  v.  McLaugh- 
lin, 7  Ired.  L.  (N.  Car.)  310;  Gause  v.  Per- 
kins, 2  Jones  L.  (N.  Car.)  222;  Corn  v. 
McCrary,  3  Jones  L.  (N.  Car.)  496;  Camp- 
bell v.  Branch,  4  Jones  L.  (N.  Car.)  313; 
Hough  v.  Dumas,  4  Dev.  &  B.  L.  (N.  Car.) 
328;  Rodman  v.  Gaylord,  7  Jones  L.  (N.  Car.) 
262;  Cherry  v.  Slade,  3  Murph.  (N.Car.)  82; 

78. 


Miller  v.  White,  2  Hayw.  (N.  Car.)  160; 
Smith  v.  Murphey,  2  Hayw.  (N.  Car.)  183, 

Tayl.   (N.Car.)  303;   v.  Heritage,  2 

Hayw.  (N.Car.)  327;  Bradberry  v.  Hooks, 
Term  (N.  Car.)  1 ;  Smith  v.  Headrick,  93  N. 
Car.  210;  Osborne  v.  Anderson,  89  N.  Car. 
261;  Graybeal  v.  Powers,  76  N.  Car.  66; 
Cansler  v.  Fite,  5  Jones  L.  (N.  Car.)  424; 
Topping  v .  Sadler,  5  Jones  L.  (N.  Car.)  357; 
Witherspoon  v.  Blanks,  Tayl.  (N.  Car.) 
no;  Haughton  v.  Rascoe,  3  Hawks  (N.  Car.) 
21;  Den  v.  Green,  2  Hawks  (N.  Car.)  218; 
Shultz  Young,  3  Ired.  L.  (N.Car.)  385, 
40  Am.  Dec.  413 ;  Flannigan  7'.  Lee,  2  Dev.  & 
B.  L.  (N.  Car.)  427  ;  Harris  v.  Ewing,  1  Dev.  & 
B.  Eq.  (N.  Car.)  369;  Den  v.  Southard,  I 
Hawks  (N.  Car.)  45'. 

Ohio. — Calhoun  v.  Price,  17  Ohio  St.  96; 
Richardson  v.  Curtiss,  33  Ohio  St.  329. 

Pennsylvania. — Blasdell  v.  Bissell,  6  Pa. 
St.  258;  Thompson  v.  McFarland,  6  Pa.  St. 
478;  Dawson  v.  Mills,  32  Pa.  St.  302;  Ogden 
v.  Porterfield,  34  Pa.  St.  191 ;  Cox  v.  Couch, 
8  Pa.  St.  147;  Heath  v.  Armstrong,  12  Pa.  St. 
178;  Lodge  v.  Barnett,  46  Pa.  St.  477. 

South  Carolina. — Jarrot  v.  M:Ilvaine,  1 
Rich.  L.  (S.  Car.)  14. 

Tennessee.  —  Hickman  v.  Tait,  Cooke 
(Tenn.)  460;  Jordan  v.  Payne,  Peck  (Tenn.) 
320;  M'Adoo  v.  Sublett,  1  Humph.  (Tenn.) 
105;  Mayse  v.  Lafferty,  1  Head  (Tenn.)  60. 

Texas. — Bolton  v.  Lann,  16  Tex.  96;  Mad- 
dox  v.  Fenner,  79  Tex.  279. 

Vermont. — Park  v.  Pratt,  38  Vt.  545 ;  Saw- 
yer v.  Coolidge,  34  Vt.  303;  Bundy  v.  Mor- 
gan, 45  Vt.  46. 

Wisconsin. — Scheiber  v.  Kaehler,  49  Wis. 
291. 

Hawaii. — Pedro  v.  Chun  Yun  Fan,  4. 
Hawaiian  461. 

Illustrations.  —  Where  a  deed  to  the  coal 
under  a  tract  of  land  described  the  limits  of 
the  grant  by  course  and  distance,  and  it  was 
the  evident  intention  of  the  parties  to  include 
all  the  coal  under  the  lands  as  described  by 
the  boundaries  of  the  adjoining  farms,  such 
courses  and  distances  will  yield  to  the  adjoin- 
ing boundaries  so  as  to  cover  the  fraction  of 
an  acre  lying  outside  the  lines  as  defined  by 
course  and  distance.  McGowan  v.  Bailey, 
155  Pa.  St.  256. 

Calls  for  adjoining  surveys  control  calls  by 
metes  and  bounds.  Cannon  v.  Emmans,  44 
Minn.  294;  Smith  v.  Catlin  Land,  etc.,  Co., 
117  Mo.  438;  Richardson  v.  Moodie,  2  Brev. 
(S.  Car.)  443. 

When  an  adjoining  survey  is  called  for  it 
cannot  be  run  into,  no  matter  what  the  dis- 
tance given  in  the  deed  may  be.  Bond  v. 
Quattlebaum,  1  McCord  L.  (S.  Car.)  584,  10 
Am.  Dec.  702  ;  Bryant  v.  Maine  Cent.  R.  Co.. 
79  Me.  312. 
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I 

and  this  holds  true  whether  the  line  be  marked  or  unmarked.1 

True  Line  intended. — It  may  be  stated  as  a  general  rule  that  a  call  for  the 
line  of  an  adjoining  survey  means  the  true   line,  not  a  supposed  line,2 


In  Graybeal  v.  Powers,  76  N.  Car.  66,  the 
court,  by  Pearson,  C.  J.,  said:  "A  call  for 
the  line  of  another  tract  of  land  is  a  '  natural 
boundary,' and  controls  course  and  distance, 
on  the  ground  that  there  can  be  no  mistake  in 
respect  to  the  intention  to  go  to  the  line  of  the 
other  tract,  whereas  in  respect  to  course 
and  distance  there  may  be  a  mistake.  *  *  * 
Marked  line  trees  and  corners  not  called 
for  have  been  allowed  to  control  an  obvious 
mistake  in  regard  to  course,  *  *  *  but  you 
must,  in  the  language  of  surveyors,  'go  by 
the  distance,'  unless  it  is  controlled  by  a  call 
for  a  natural  boundary,  whether  it  fall  short 
of  or  go  beyond  a  tree  marked  as  a  common 
tree,  but  which  is  not  called  for." 

A  patent  which  calls  for  the  lines  of  another 
patent  must  stop  at  its  first  intersection  with 
the  lines  of  the  patent  called  for.  Bradberry 
v.  Hooks,  Term  (N.  Car.)  1. 

It  was  held  that  a  call  for  an  artificial  mon- 
ument is  controlled  by  a  call  for  the  line  of  an 
adjoining  survey.  Bailey  v.  White,  41  N.  H. 
337.  See  further,on  this  point, James  v.  Brooks, 
6  Heisk.  (Tenn.)  151;  Martz  v.  Hartley,  4 
Watts  ( Pa.)  261  ;  and  more  particularly,  Qiiinn 
v.  Heart,  43  Fa.  St.  337.  But  calls  for  adjoin- 
ders  yield  to  calls  for  natural  monuments. 
Marsh  v.  Marshall,  19  N.  H.  301,  49  Am.  Dec. 
156. 

Where  the  boundaries  of  a  grant  are  de- 
fined by  reference  to  the  lands  of  the  adjacent 
owners,  and  the  bounds  of  those  lands  are  well 
known,  this  description  will  control  though 
the  number  of  acres  intended  to  be  conveyed 
are  not  contained  in  the  grant.  Gughlielhmi  v. 
Geismar,  46  La.  Ann.  280. 

Where  the  boundary  line  of  an  adjoining 
survey  is  called  for  in  a  deed,  and  such  line 
can  be  easily  established  on  the  ground  by 
running  out  the  calls  of  the  patent,  and  the 
distance  called  for  in  the  deed  to  such  adjoin- 
ing line  differs  from  the  distance  as  actually 
measured  fin  the  ground,  the  line  of  the  ad- 
joinder  will  be  given  the  dignity  of  an  artifi- 
cial monument,  and  the  distance  as  measured 
up  to  it  on  the  ground  will  prevail  over  the 
distance  called  for  in  the  deed.  Worsham  v. 
Chisum  (Tex.  Civ.  App.  1894),  28  S.  W.  Rep. 
•905  ;  Worsham  v. Morgan  (Tex. Civ.  App. 1893), 
28  S.  W.  Rep.  918. 

In  Langermann  v.  Nichols  (Tex.  Civ.  App.), 
32  S.  W.  Rep.  124,  it  was  held  that  where  a 
survey  calls  for  a  corner  of  an  adjacent  sur- 
vey, which  can  be  accurately  ascertained,  such 
corner  will  prevail  over  courses  and  distances, 
in  case  of  a  conflict. 

1   Immaterial  whether  Line  Marked  or  Un 
marked. — Bartlett  Land,  etc.,  Co.  v.  Saunders, 
103  U.  S.  316;  Campbell  v.  Branch,  4  Jones 
L.  (N.  Car.)  313 ;  Corn  v.  McCrary,  3  Jones  L. 
(N.  Car.)  496;  Maddox  :•.  Fenner,  79 Tex.  279. 

A  boundary  line  of  a  tract  as  run  and 
BlBrked  upon  tnr  ground  was  sonic  perches 
distant  from  an  adjoining  tract  called  for  in  the 
grant,  nevertheless  the  true  line  was  held  to 


be  the  line  of  the  adjoining  survey,  called  for, 
and  not  the  line  as  actually  run  out  and 
marked  upon  the  ground.  Martz  v.  Hartley, 
4  Watts  (Pa.)  261. 

In  Gause  Perkins,  2  Jones  L.  (N.  Car.) 
222,  where  the  call  for  the  third  line  of  the 
land  in  dispute  was  "  thence  south  across  the 
swamps  to  the  mouth  of  Bull  Branch  175 
poles  to  William  Gause's  line,"  and  the  ques- 
tion was  whether  the  distance  of  one  hundred 
and  seventy-five  poles  would  control  the  call 
for  W.  Gause's  line,  it  was  held  that  if  Gause's 
line  had  been  marked  it  should  be  run  to  re- 
gardless of  distance,  but  as  there  was  no  suf- 
ficient proof  that  in  the  original  survey  the 
surveyor  ran  to  a  given  point  on  Gause's  line, 
or  that  Gause's  line  itself  was  marked  or 
known,  then  there  was  no  reason  why  course 
and  distance  should  be  disregarded. 

In  Howell  T'.  Merrill,  30  Mich.  282,  it  was 
held  that  where  a  third  person's  line  was 
called  for  it  would  not  control  unless  definitely 
fixed,  marked,  and  known. 

Where  a  Line  Called  for  Is  Indefinite,  the  line 
must  be  continued  until  it  meets  the  next 
boundary  called  for.  Richardson  v.  Moodie, 
2  Brev.  (S.  Car.)  442. 

The  rule  that  a  call  for  a  line  or  corner  of 
an  older  survey  will  prevail  over  a  call  for 
course  and  distance  is  not  applicable  to  an 
unmarked  line  or  corner,  which  can  only  be 
found  by  running  course  and  distance  from 
some  other  marked  line  or  corner  or  well- 
known  object.  Robertson  v.  Mooney,  1  Tex. 
Civ.  App.  379. 

See  infra,  this  section,  Courses  and  Dis- 
tances—  Calls  for  Adjoining  Surveys. 

2.  True  Line  Intended,  Not  a  Supposed  Line. 
—  Umbarger  v.  Chaboya,  49  Cal.  526;  Wis- 
well  v.  Marston,  54  Me.  270;  Cornell  v.  Jack- 
son, 9  Met.  (Mass.)  154;  Crosby  v.  Parker, 
4  Mass.  no;  Cleaveland  v.  Flagg,  4  Cush. 
(Mass.)  76;  Sparhawk  v.  Bagg,  16  Gray 
(Mass.)  585;  Bailey  v.  White,  41  N.  H.  337; 
Northrop  v.  Sumney,  27  Barb.  (N.  Y.)  196. 

Illustrations.  —  A  deed  from  A  to  B  made 
the  line  of  an  adjoining  tract  a  boundary.  It 
was  held  that  evidence  could  not  be  given  to 
show  that  a  different  line  was  meant,  though 
B  declared  such  line  to  be  his  boundary  and 
A  had  occupied  the  land  up  to  it.  Johnson  v. 
Farlow,  11  Ired.  L.  (N.  Car.)  199. 

A  patentee  is  not  allowed  to  show  that  the 
boundary  line  of  a  grant  as  marked  upon  the 
ground  Included  a  part  of  another  entry  and 
survey  called  for  as  an  adjoinder  and  boundary 
to  his  grant.  A  grant  of  land  describing  it  as 
bounded  on  other  land  cannot  be  so  construed 
as  to  include  the  land  by  which  it  is  bounded. 
Nash  v.  Atherton,  to  Ohio  163. 

A  deed  described  a  line  as  running  "thence 
northerly  bounded  westerly  by  land  of  [per- 
sons specified  in  the  deed),  to  point  and  place 
of  beginning."  It  was  held  that  such  line 
bounded  the  land  upon  the  land  owned  by  the 
parties  specified  in  the  deed,  and  not  upon 
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noi  a  line  agreed  on  between  the  adjoining  owners.1 

Boundary  of  Junior  Grant. — Before  the  boundary  of  a  junior  grant  can  be 
determined,  the  lines  of  an  older  survey  called  for  must  be  located.2 


land  over  which  one  of  them  had  a  right  of 
w.i\,  although  a  wall  ran  between  the  land 
granted  and  that  over  which  such  right  of  way 
existed.    Segar  v.  Babcock,  18  R.  I.  203. 

The  true  location  of  a  line  actually  existing 
on  the  ground  and  described  as  the  line  which 
"  is  now  the  dividing  line  between  this  lot 
and  the  lot  of  the  grantee,"  will  control  the 
courses  and  distances  given  in  the  description 
of  the  lot  conveyed.  Andreu  v.  Watkins,  26 
Fla.  390. 

The  boundary  line  of  the  town  of  Dresden 
in  Maine  was  described  in  the  act  of  incor- 
poration as  running  from  a  certain  point  a 
north-northeast  course,  so  as  to  include  the 
whole  of  a  certain  farm,  but  the  course  as 
given  would  not  include  the  whole  of  the 
farm.  It  was,  however,  held  that  the  line  of 
the  farm  should  prevail  and  define  the  bound- 
ary, as  it  was  the  more  certain  monument 
and  more  evidently  intended  by  the  legisla- 
ture.   Cate  v.  Thayer,  3  Me.  71. 

In  Cleaveland  v.  Flagg,  4  Cush.  (Mass.)  76, 
land  was  described  as  "beginning  at"  and 
"  bounded  on  "  land  of  B.,  and  it  was  held  that 
the  point  of  beginning  and  boundary  was  the 
true  line  of  B.'s  land,  and  not  the  line  of  B.'s 
occupation  as  shown  by  a  fence  set  up  and 
maintained  by  B.  before  and  after  the  convey- 
ance, under  the  mistake  that  it  was  the  true 
line  and  with  the  consent  of  the  adjoining 
owner. 

A  person  is  not  justified  in  cutting  timber 
outside  of  his  true  boundary,  by  a  mistake  in 
a  survey  of  the  boundary  line.  Hatfield  v. 
Workman,  35  W.  Va.  578. 

Where  a  deed  describes  lands  as  beginning 
at  a  determined  monument,  thence  by  defined 
courses  and  distances  to  a  stake,  "thence  south 
170  rods  to  a  stake  forming  H.  R.'s  S.  E. 
corner,"  and  thence  east  to  the  beginning,  it 
was  held  to  be  the  intention  of  the  parties 
that  the  southeast  corner  of  the  land  so 
granted  should  be  identical  with  H.  R.'s 
southeast  corner,  wherever  that  corner  might 
eventually  fall,  although  it  was  not  fixed  at 
the  time  the  deed  was  made.  Edson  v.  Knox, 
8  Wash.  642  ;  Isensee  v.  Peabody,  8  Wash.  660. 

1.  Agreement  by  Adjoining  Owners  upon  a  Line. 
— Cornell  v.  Jackson,  9  Met.  (Mass.)  150; 
Cleaveland  v.  Flagg,  4  Cush.  (Mass.)  76. 

Where  Adjoining  Owners  Recognize  Each  Oth- 
er's Title,  and  each  admits  that  his  land  is 
bounded  by  that  of  the  other,  the  true  divid- 
ing line  defines  the  boundary.  Phillips  v. 
O'Neal,  87  Ga.  727. 

But  a  Township  Boundary  Line  as  adopted  by 
the  township  and  the  parties  to  the  convey- 
ance, although  it  does  not  coincide  with  the 
boundary  line  originally  established,  will  be 
accepted  as  the  line  called  for  in  a  deed  when 
such  line  is  referred  to  therein.  Aldrich  v. 
Griffith,  66  Vt.  390. 

And  where  a  surveyor,  in  locating  a  survey, 
intended  to  go  to  the  line  of  another  survey, 
such  line  when  not  called  for  will  not  control 

7'' 


a  call,  about  which  there  is  no  doubt,  actually 
made  by  the  field  notes.  Ratliff  v.  Burleson, 
7  Tex.  Civ.  App.  621. 

Where  a  grantor  conveys  land  and  subse- 
quently purchases  an  adjoining  tract,  and  a 
controversy  as  to  the  boundary  line  arises  be- 
tween him  and  his  grantee,  the  only  question 
that  can  be  raised  is  as  to  the  description  of 
the  division  line  in  the  deed  to  his  grantee, 
disregarding  the  description  in  the  patent  and 
subsequent  deed  to  himself.  Rains  v.  Rains, 
14  Ky.  L.  Rep.  650,  (Ky.  1893)  20  S.  W.  Rep. 
1099. 

2.  Boundaries  of  Junior  Grant.  —  Dula  v. 

M'Ghee,  12  Ired.  L.  (N.  Car.)  332;    v. 

Heritage,  2  Hayw.  (N.  Car.)  327;  Miller  v. 
White,  2  Hayw.  (N.  Car.)  160;  Gause  v.  Per- 
kins, 2  Jones  L.  (N.  Car.)  222;  Whitehead  v. 
Ragan,  106  Mo.  231 ;  Payne  v.  English,  79 
Cal.  540;  Grier  v.  Pennsylvania  Coal  Co.,  128 
Pa.  St.  79. 

The  Jury  may  Look  to  All  the  Calls  in  a  Patent 

in  order  to  determine  the  true  location  of  a 
tract,  in  the  absence  of  an  actual  survey,  and 
are  not  limited  by  law  to  course  and  distance 
when  one  of  the  calls  of  a  survey  is  for  a  known 
corner  of  an  adjoining  survey.  Roberts  v. 
Helm,  1  Tex.  Civ.  App.  100. 

Where  a  survey  has  been  made  calling  for 
the  west  line  and  the  southwest  and  north- 
west corner  of  an  older  survey,  the  west  line 
of  the  latter  survey  must  be  run  according  to 
the  courses  and  distances  laid  down  in  the 
original  field  notes,  and  cannot  be  varied  in 
order  to  reach  an  unmarked  tree  not  clearly 
ascertained  to  be  the  original  corner.  Wil- 
liams v.  Beckham,  6  Tex.  Civ.  App.  739. 

In  Brown  v.  Hobson,  3  A.  K.  Marsh.  (Ky.) 
382,  13  Am.  Dec.  187,  the  calls  for  one  line  of 
a  survey  were  "  to  begin  at  a  white  oak,  black 
gum  and  two  beeches,  lower  corner  to  Walter 
E.  Strong's  12,000  acre  survey,  running  with 
his  line  and  the  course  thereof  S.  120  E.  970 
poles,  to  an  ash  and  beech."  Strong's  lower 
corner  was  known,  but  the  line  was  not  run 
when  the  survey  was  made,  nor  was  the  line 
of  the  survey  run,  and  the  corner  called  for  was 
not  identified.  It  was  held  that  the  line  should 
be  run  direct  to  Strong's  corner  and  then 
continued  on  the  same  course  until  it  inter- 
sected the  next  line  of  the  survey,  although 
this  course  differed  from  the  course  called  for 
in  Strong's  survey  and  in  the  survey  in  ques- 
tion. 

In  Icehour  v.  Rives,  10  Ired.  L.  (N.  Car.) 
256,  one  of  the  corner  trees  called  for  could 
not  be  found  by  running  the  specified  course 
and  distance,  but  it  was  proved  that  many 
years  before  a  former  owner  of  the  land  had 
declared  that  a  stump  in  a  certain  pond  was  his 
corner.  The  court  on  appeal  held  that  the  court 
below  did  not  err  in  instructing  the  jury  that 
if  the  tree  had  been  marked  as  a  corner  at  the 
time  of  the  original  survey  then  it  would 
control  the  course  and  distance,  but  if  subse- 
quently marked,  because  the  owner  could  not 
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In  Determining  the  Lines  of  Old  Surveys,  where  no  monuments  can  be  found  indi- 
cating them,  the  variation  of  the  needle  from  the  true  meridian  at  the  date 
of  the  original  survey  should  be  ascertained,1  and  this  is  a  question  of  fact 
for  the  jury.2 

Where  neither  Corners  nor  Lines  of  Survey  Found — Surrounding  Surveys. — Although 
neither  the  corners  nor  lines  of  a  survey  can  be  found,  it  may  be  located  by 
the  lines  of  surrounding  surveys,  even  when  the  field  notes  and  the  bounda- 
ries so  located  show  a  discrepancy  in  the  area;3  for  the  rule  is  that  where 
there  are  no  marks  to  the  contrary  restraining  it,  a  survey  goes  to  its  ad- 
joinders.4 

Adjoining  Surveys  Calling  for  Known  Line  as  Boundary — Excess  in  One  or  Both.— Where 
adjoining  surveys  call  for  a  known  line  as  the  boundary  between  them,  an 
excess  in  one  or  both  will  not  be  a  sufficient  reason  for  separating  the  sur- 
veys in  favor  of  a  preemptor  settling  upon  the  intervening  space,  which 
would  be  vacant  if  their  limits  were  determined  according  to  course  and 
distance.6 


find  the  corner  originally  marked,  then  the 
course  and  distance  would  not  be  controlled 
by  it. 

1.  Determining  Lines  of  Old  Survey  when  No 
Monuments  Found. — Burgin  v.  Chenault,  9  B. 
Mon.  (Ky.)  285;  Gaylord  v.  Gaylord,  3  Jones 
L.  (N.  Car.)  367;  Lewis  v.  Harwell,  Peck 
(Tenn.)  295. 

If  one  line  is  found  marked,  in  running  the 
lines  of  a  grant,  which  is  proved  to  be  a  line 
of  the  grant,  and  which  will  run  with  a  varia- 
tion from  the  calls  of  the  grant,  and  no  other 
.•narked  lines  are  found,  in  order  to  determine 
the  land  granted  the  other  calls  should  be  run 
with  the  same  variation  as  that  found  on  the 
marked  line.  Sevier  v.  Wilson,  Peck  (Tenn.) 
146,  14  Am.  Dec.  741. 

Where  a  known  boundary  line  has  been  es- 
tablished by  an  original  survey,  it  cannot  be 
changed  to  suit  the  variations  of  the  compass 
at  different  times,  or  the  variations  of  different 
compasses,  even  when  such  survey  has  been 
made  upon  an  assumed  or  wrong  variation  or 
upon  no  variation.  Bonney  v.  McLeod,  38 
Miss.  393. 

When  a  surveyor,  in  surveying  a  junior 
grant,  runs  the  line  of  the  older  adjoining  tract 
without  allowing  for  the  variation  in  the 
courses  called  for  therein,  and  it  becomes  nec- 
essary at  a  later  time  to  ascertain  the  begin- 
ning corner  of  the  junior  survey,  the  lines  of  the 
elder  tracts  must  be  run  without  tnakingany 
allowance  for  the  variation.  Webb  v.  Beard, 
1  Har.  &  J.  (Md.)  349.  See  note  2,  under 
Courses  and  Distances,  this  division. 

2.  Question  of  Fact. —  What,  if  any,  variation 
should  be  allowed,  is  a  question  of  fact  to  be 
determined  from  the  evidence  by  the  jury, 
but  where  no  such  testimony  is  offered  then 
the  courses  and  distances  as  described  in  the 
deed  cannot  be  departed  from.  Wilson  v. 
Inloes,  oGill  (Md.)  121. 

8.  Longoria  v.  Shaeffer,  77  Tex.  547. 

4  General  Rule — Survey  OoeB  to  Its  Adjolnders. 
—Tyrone  Min.,  etc.,  Co.  v.  Cross,  128  Pa. 
St.  636. 

In  the  Absence  of  Definite  Description  ;i  deed 
conveys  land  up  to  its  adjolnders.  Tenny  v. 
Beard,  5  N.  II.  58. 

A  Warrant  for  Vacant  Land  being  put  into  the 


hands  of  the  deputy  surveyor,  and  the  land 
being  bounded  by  older  surveys  made,  marked 
upon  the  ground,  and  returned,  the  deputy 
may  execute  such  warrant  by  adopting  the 
old  lines  and  returning  the  survey  as  so 
bounded,  without  actually  going  upon  the 
ground  and  running  the  lines  out  himself. 
Quin  v.  Brady,  8  W.  &  S.  (Pa.)  139. 

Where  a  junior  survey  not  made  upon  the 
ground  calls  for  the  lines  of  surrounding  sur- 
veys, such  lines  will  constitute  its  boundary. 
Kuechler  v.  Wilson,  82  Tex.  638. 

Where  there  is  no  evidence  to  prove  that  a 
later  survey  adopted  the  marked  line  of  a 
prior  one,  a  strip  of  land  included  in  the 
prior  survey  by  mistake  is  not  abandoned  to 
the  commonwealth  by  the  acceptance  of  a 
patent  under  the  second  survey,  so  as  to  make 
the  prior  grant  good  for  all  the  land  called 
for  therein.    Waters  v.  Starr,  142  Pa.  St.  418. 

6.  Excess  In  One  or  Both  of  Adjoining  Surveys. 
— Standlee  v.  Burkitt,  78  Tex.  616;  Ayers  v. 
Harris,  77  Tex.  108;  Stanus  v.  Smith,  8  Tex. 
Civ.  App.  685;  Freeman  v.  Mahoney,  57  Tex. 
621.  See  Bartlett  Land,  etc.,  Co.  v.  Saunders, 
103  U.  S.  316. 

Where  the  limits  of  a  tract  can  be  deter- 
mined by  the  known  boundaries  of  adjoining 
surveys  or  by  its  own  description,  an  excess 
of  land  between  such  surveys,  unless  of  some- 
extent,  will  not  amount  to  a  vacancy.  Book- 
er v.  Hart,  77  Tex.  146. 

If  a  Well  known  Tract,  Long  Referred  to  by 
Name  in  the  laws  of  the  state  and  embraced 
in  an  old  patent,  is  called  for  in  a  subsequent 
grant  made  by  the  state  as  the  boundary  of  a 
new  grant,  it  is  such  a  monument  as  will  draw 
to  it  the  limits  of  such  subsequent  grant, 
although  its  exterior  lines  were  never  actual- 
ly run  and  located  on  the  ground,  and  the 
state  will  be  precluded  from  injecting  a  still 
later  grant  between  the  two  prior  ones. 
Bartlett  Land,  etc.,  Co.  v.  Saunders,  103  U. 
S.  316. 

Where  a  Person  Who  Has  Notice  of  the  Claim 
and  Possession  of  Another  to  one  hundred  acres 
of  land  adjoining  a  designated  farm,  obtains  a 
patent  to  all  the  different  tracts  of  vacant  land 
within  a  defined  boundary,  including  such  one 
hundred  acres,  he  does  not  acquire  title  thereto, 
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,/.  Courses  and  Distances — (i)  Defined. — A  course  is  the  direction  of 
a  given  line  by  reference  to  a  meridian,1  and  on  the  question  of  a  boundary 
it  is  always  to  be  ascertained  by  reference  to  the  magnetic  meridian  at  the 
time  the  deed  was  made.2 

(2)  When  They  Control — (a)  General  Rule. — When  there  are  no  monuments 
called  for,3  or  when  they  are  called  for  by  mistake  4  or  erroneously,5  or  no 
marked  trees  or  corners  are  to  be  found,6  and  the  places  where  they  once 


although  the  patent  to  such  other  person,  of 
whose  claim  he  had  notice,  leaves  a  vacant 
strip  between  the  two  tracts  by  mistake.  Gil- 
lum  v.  Catron  (Ky.  1895),  29  S.  W.  Rep.  302. 

1.  Course  Denned.  —  Bouvier's  Law  Diet. 
(15th  ed.),  tit.  Courses  and  Distances;  Tiede- 
man  Real  Prop.  (2d  ed.),  §  839 ;  Wells  v.  Jackson 
Iron  Mfg.  Co.,  47  N.  H.  235,  90  Am.  Dec.  575. 

2.  How  Ascertained  in  Questions  of  Boundary. 
—  M'lver  v.  Walker,  9  Cranch  (U.  S.)  177,  4 
Wheat.  (U.  S.)  444;  Jackson  v.  Carey,  2  Johns. 
Cas.  (N.  Y.)  352;  Young  v.  Leiper,  4  Bibb 
(Ky.)  503  ;  Bodley  v.  Hernden,  3  A.  K.  Marsh. 
(Ky.)  21 ;  Hickman  v.  Hudson,  4  La.  522. 

In  New  Hampshire  it  is  part  of  the  common 
law  of  the  state  that  the  courses  in  deeds  of 
private  lands  are  to  be  run  according  to  the 
magnetic  meridian,  when  no  other  is  espe- 
cially designated.  A  different  mode  will  not 
be  inferred  from  the  fact  that  to  some  of  the 
courses  given  the  word  "due"  is  prefixed,  as 
"  thence  due  west "  or  "  due  north  ;"  the  word 
"due"  in  this  connection  means  merely  ex- 
actly north,  or  exactly  west,  and  this  designa- 
tion applies  with  as  much  propriety  to  the  mag- 
netic as  to  the  sidereal  meridian,  and  is  not  to 
be  taken  as  limiting  the  course  specified  to  the 
sidereal  meridian  solely.  Wells  v.  Jackson 
Iron  Mfg.  Co.,  47  N.  H.  235,  90  Am.  Dec.  575. 

If  the  plaintiff  in  a  declaration  in  ejectment 
describes  the  land  sued  for  by  course  and  dis- 
tance, without  naming  any  monument  except 
the  point  begun  at,  and  without  reference  to 
any  survey  or  to  the  lines  of  the  lot,  he  can 
only  recover  according  to  the  direction  of  the 
magnetic  needle  at  the  time  when  the  action 
■was  brought.    Brooks  v.  Tyler,  2  Vt.  348. 

Magnetic  Variation. — Where  one  line  is 
found  varying  from  the  true  course,  and  there 
are  no  controlling  calls  found  on  the  ground, 
all  the  other  lines  should  be  run  with  the  same 
variation  in  order  to  determine  the  true  bound- 
ary. Gilchrist  v.  McGee,  9  Yerg.  (Tenn.) 
455;  Sevier  v.  Wilson,  Peck  (Tenn.)  146,  14 
Am.  Dec.  741 ;  Lewis  v.  Harwell,  Peck  (Tenn.) 
295  ;  Davis  v.  Smith,  1  Yerg.  (Tenn.)  496.  Or 
the  variation  at  the  date  of  the  deed  may  be 
ascertained  by  test  upon  the  lines  of  contem- 
poraneous surveys  in  the  vicinity,  and  the  same 
variation  allowed  on  the  lines  so  ascertained. 
Houston  v.  Pillow,  1  Yerg.  (Tenn.)  481. 

The  magnetic  variation  must  always  be  al- 
lowed for  in  running  out  boundary  lines.  Nor- 
com  v.  Leary,  3  Ired.  L.  (N.  Car.)  49;  Gay- 
lord  v.  Gavlord,  3  Jones  L.  (N.  Car.)  367. 

Where  Course  and  Distance  Alone  are  Given  in 
a  survey,  the  needle  must  govern  one  and  the 
chain  the  other,  and  the  intention  of  those 
making  the  survey  cannot  be  let  in  to  vary 
the  result.  Owen  v.  Foster,  13  Vt.  263.  See 
Brooks  v.  Tyler,  2  Vt.  348. 


When  a  Course  is  Described  as  "  Northerly"  or 
"  Southerly,"  it  must  be  understood  as  run- 
ning due  north  or  due  south.  Van  Gorden  v. 
Jackson,  5  Johns.  (N.  Y.)  473;  Brandt  v.  Og- 
den,  1  Johns.  (N.  Y.)  158;  Jackson  v.  Reeves, 
3  Cai.  (N.  Y.)  293;  Bosworth  v.  Danzien,  25 
Cal.  296;  Teetshorn  v.  Hull,  30  Wis.  162.  See 
further  Adjoining  Surveys,  this  division. 

3.  Where  No  Monuments  Called  For. —  Cherry 
v.  Slade,  3  Murph.  (N.  Car.)  82 ;  Hamilton  v. 
Cawood,  3  Har.  &  M.  (Md.)  437,  1  Am.  Dec. 
378;  Coats  v.  Mathews,  2  Nott  &  M.  (S.  Car.) 
99.    See  Graves  v.  Mattison,  67  Vt.  630. 

Even  though  there  be  no  natural  monu- 
ments called  for  and  susceptible  of  identifica- 
tion, the  true  location  of  the  corner  of  a  tract 
may  be  proved  by  other  evidence  than  the 
course  and  distance  given  in  the  survey. 
Evans  v.  Foster,  79  Tex.  48. 

Course  and  distance  must  stand  where  the 
course  does  not  end  at  a  monument.  Neff  v. 
City,  etc.,  Bldg.,  etc.,  Co.,  1  Ohio  N.  P.  96,  1 
Ohio  Dec.  120. 

Where  a  Fractional  Lot  is  conveyed,  the 
grantee  is  bound  by  the  distances  given,  al- 
though an  official  map  is  referred  to.  Hostet- 
ter  v.  Los  Angeles,  etc.,  R.  Co.,  108  Cal.  38. 

4.  Where  Monuments  are  Called  For  by  Mistake. 
— Whiter.  Luning,  93  U.  S.  515;  Colclough 
v.  Richardson,  1  McCord  L.  (S.  Car.)  167; 
O'Herrin  v.  Brooks,  67  Miss.  266;  Gerald  v. 
Freeman,  68  Tex.  201 ;  Hubert  v.  Bartlett,  9 
Tex.  97;  Jones  v.  Burgett,  46  Tex.  284;  Mc- 
Cown  v.  Hill,  26  Tex.  361. 

When  one  line  of  a  survey  has  been  defi- 
nitely established,  the  remaining  lines  should 
be  determined  by  course  and  distance,  though 
a  call  for  another  survey  made  bv  mistake  has 
to  be  set  aside,  where,  if  it  were  adopted,  only 
half  the  number  of  acres  called  for  would  be 
included.    Gregg  v.  Hill,  82  Tex.  405. 

Where  Call  for  Monument  a  Mistake,  but  No 
Mistake  in  Call  for  Course  and  Distance. — When- 
ever the  evidence  is  sufficient  to  induce  the 
belief  that  a  call  for  a  natural  or  artificial 
monument  is  a  mistake,  and  that  there  is  no 
mistake  in  the  call  for  course  and  distance, 
the  latter  will  control  and  the  call  for  monu- 
ments will  be  rejected.  The  survey  actually 
made  is  in  law  the  true  survey,  and  any  legal 
evidence  is  admissible  to  prove  where  the 
lines  were  actually  run  upon  the  ground. 
Johnson  v.  Archibald,  78  Tex.  96,  22  Am.  St. 
Rep.  27. 

6.  Error  in  Call  for  Monument. — Johnson  v. 
Archibald,  78  Tex.  96,  22  Am.  St.  Rep.  27; 
New  York,  etc.,  Land  Co.  v.  Thomson,  83  Tex. 
169;  Sanborn  v.  Gunter,  84  Tex.  273;  Bragg 
v.  Lockhart,  11  Tex.  160;  McCown  v.  Hill, 
26  Tex.  359. 

6.  No  Marked  Objects  Found.  — White  v. 
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stood  cannot  be  ascertained  and  identified  by  evidence,1  or  when  no  lines  or 
corners  of  an  adjacent  tract  are  called  for,2  then,  and  in  such  cases,  the 
boundary  of  the  land  must  be  ascertained  by  the  courses  and  distances 
given  in  the  patent  or  deed.3 


Liming,  93  U.  S.  515;  Budd  v.  Brooke,  3  Gill 
(Md.)  198,  43  Am.  Dec.  321 ;  Seaman  v.  Hoge- 
boom,  21  Barb.  (N.  Y.)  398;  Sanborn  v. 
Gunter,  84  Tex.  273 ;  Luckett  v.  Scruggs,  73 
Tex.  519;  Hollenbeck  v.  Sykes,  17  Colo.  317; 
Shultz  v.  Young,  3  Ired.  L.  (N.  Car.)  385, 
40  Am.  Dec.  413. 

In  Ellinwood  v.  Stancliff,  42  Fed.  Rep.  316, 
boundariesdetermined  by  reversing  the  course 
and  distance  were  held  to  govern  where  found 
to  coincide  with  the  natural  calls  of  the  patent. 
But  where  the  points  fixed  by  reversing  the 
course  and  distance  did  not  coincide  with  the 
calls  for  natural  monuments,  or  the  natural 
calls  could  not  be  identified,  then  the  regular 
courses  and  distances  must  control. 

1.  Places  Where  Monuments  Once  Stood  Not 
Identified. — The  existence  of  monuments  may 
be  proved  by  parol  evidence,  but  parol  evi- 
dence is  not  admissible  to  control  course  and 
distance.  Bagley  v.  Morrill,  46  Vt.  94  ;  Chad- 
bourne  v.  Mason,  48  Me.  391 ;  Bell  v.  Morse, 
6  N.  H.  205;  Drew  v.  Swift,  46  N.  Y.  209; 
Seaman  v.  Hogeboom,  21  Barb.  (N.  Y.)  398; 
Clark  v.  Baird,  Seld.  Notes  (N.  Y.)  187; 
Budd  v.  Brooke,  3  Gill  (Md.)  198,  43  Am. 
Dec.  321. 

Where  the  course  first  given  in  a  deed  of 
conveyance  was  "  N.  690  W.  forty-six  rods," 
and  thence  to  a  certain  range  line,  and  by  that 
line  and  other  designated  courses  and  mon- 
uments to  the  beginning,  and  this  description 
was  intelligible  and  unambiguous,  agreeing 
with  all  the  monuments  given,  the  grantor 
was  not  permitted  to  prove  by  parol  evidence 
that  the  first  course  actually  run  by  the  sur- 
veyor at  the  time  of  the  conveyance  was  "  S.  690 
W.,"  which  would  equally  well  agree  with 
all  the  other  courses  and  monuments  in  the 
deed,  and  that  the  surveyor  who  also  wrote 
the  deed  inserted  north  instead  of  south  by 
mistake.    Linscott  v.  Fernald,  g  Me.  496. 

When  Course,  Distance,  and  Monument  are 
Specified  in  a  deed,  the  premises  must  be  lo- 
cated according  to  the  calls  of  the  deed,  and 
all  parol  evidence  of  the  intent,  the  declara- 
tions and  acts  of  the  parties  going  to  establish 
a  different  location,  is  inadmissible  to  contra- 
dict or  vary  the  deed,  unless  a  possession  be 
shown  under  claim  of  title  continued  for  such 
length  of  time  as  will  be  a  bar  to  a  recovery 
In  an  action  of  ejectment.  Clark  v.  Wethey, 
19  Wend.  (N.  Y.)  320. 

See  infra,  this  title,  Establishment  of  Round- 
er y  Lint  by  Evidence — Parol  Evidence, 

2.  Cherry  v.  Slade,  3  Murph.  (N.  Car.)  82. 

3.  Oeneral  Rule  as  to  ControUlng  Effect  of 
Courses  and  Distances —  United  States.— 
M'lver  7'.  Walker,  4  Wheat.  (U.  S.)  444; 
Chlnoweth  v.  Haskell,  3  Pet.  (U.  S.)  96; 
White  v.  Liming,  93  U.  S.  515. 

California. —  Friedman  v.  Nelson,  53  Cal. 
8*9- 

Connrrtirut . — Church  v.  Steele,  42  Conn.  Ckj. 
Georgia.  —  Benton  v.  IIorslejT,  71  Ga.  619; 
4  C.  of  I,. — 50  * 


Georgia  R.,  etc.,  Co.  v.  Hamilton,  59  Ga. 
171. 

Iowa.  —  Ufford  v.  Wilkins,  33  Iowa  no; 
Sanders  v.  Godding,  45  Iowa  463. 

Kentucky. — Blight  v.  Atwell,  4  J.  J.  Marsh. 
(Ky.)  279;  Preston  v.  Bowmar,  2  Bibb  (Ky.) 
493- 

Maine.  —  Loring  v.  Norton,  8  Me.  61; 
Hamilton  v.  Foster,  45  Me.  32;  Lincoln  v. 
Edgecomb,  28  Me.  275 ;  Chadbourne  v.  Mason, 
48  Me.  389;  Tyler  v.  Fickett,  73  Me.  410; 
Linscott  v.  Fernald,  5  Me.  497;  Heaton  v. 
Hodges,  14  Me.  66,  30  Am.  Dec.  731. 

Maryland. —  Howard  v.  Moale,  2  Har.  &  J. 
(Md.)  267;  Hammond  v.  Ridgely,  5  Har.  & 
J.  (Md.)  245,  9  Am.  Dec.  522  ;  Budd  v.  Brooke, 
3  Gill  (Md.)  198,  43  Am.  Dec.  321;  Hamilton 
v.  Cawood,  3  Har.  &  M.  (Md.)  437,  1  Am. 
Dec.  378. 

Massachusetts.  —  Davis  v.  Rainsford,  17 
Mass.  207  ;  Newhall  v.  Ireson,  8  Cush.  (Mass.) 
595,  54  Am.  Dec.  790;  Blaney  v.  Rice,  20 
Pick.  (Mass.)  62,  32  Am.  Dec.  205;  Bloch  v. 
Pfaff,  101  Mass.  538;  Flagg  v.  Thurston,  13 
Pick.  (Mass.)  145;  Hall  v.  Eaton,  139  Mass. 
217;  Williston  v.  Morse,  10  Met.  (Mass.)  17; 
Wilson  v.  Hildreth,  118  Mass.  578. 

Minnesota.  —  Yanish  v.  Tarbox,  49  Minn. 
268. 

Missouri. — Clamorgan  v.  Baden,  etc.,  R. 
Co.,  72  Mo.  139. 

New  Hampshire.  —  Bell  v.  Morse,  6  N.  H. 
205. 

New  fersey. —  Negbauer  v.  Smith,  44  N. 
J.  L.  672  ;  Opdyke  v.  Stephens,  28  N.  J.  L.  83. 

New  York. — Higinbotham  v.  Stoddard,  72 
N.  Y.  94,  30  Am.  Dec.  740,  note;  Drew  v. 
Swift,  46  N.  Y.  204;  Buffalo,  etc.,  R.  Co.  w. 
Stigeler,  61  N.  Y.  348;  Damziger  v.  Boyd,  53 
N.  Y.  Super.  Ct.  398;  Clark  v.  Wethey,  19 
Wend.  (N.  Y.)  320;  Seaman  v.  Hogeboom, 
21  Barb.  (N.  Y.)  398. 

North  Carolina. — Harry  v.  Graham,  I  Dev. 
&  B.  L.  (N.  Car.)  76,  27  Am.  Dec.  226;  Mi- 
zell  v.  Simmons,  79  N.  Car.  182;  Kissam  v. 
Gaylord,  Busb.  L.  (N.  Car.)  116;  Ring  v. 
King,  4  Dev.  &  B.  L.  (N.Car.)  164;  Bradford 
v .  Hill,  1  Hayw.  (N.  Car.)  22,  1  Am.  Dec. 
546;  Spruillv.  Davenport,  Busb.  L.  (N.  Car.) 
134;  Cherry  v.  Slade,  3  Murph.  (N.  Car.)  82; 

  v.  Beatty,  1   Hayw.  (N.  Car.)  376; 

Cansler  v.  Fite,  5  Jones  L.  (N.  Car.)  427; 
Cooper  v.  White,  I  Jones  L.  (N.  Car.)  389; 
Doe  v.  McArthur,  2  Hawks  (N.  Car.)  33,  11 
Am.  Dec.  738;  Addington  v.  Jones,  7  Jones 
L.  (N.  Car.)' 582. 

Oregon. — In  Hale  v.  Cottle,  21  Oregon  580, 
it  was  held  that  where  the  monuments  erected 
by  the  surveyors  of  a  patent  claim  include  a 
greater  quantity  of  land  than  the  patent  calls 
for,  and  do  not  correspond  with  the  courses 
and  distances  therein,  which  call  for  the  west 
line  of  a  prior  claim,  the  courses  and  dis- 
tance*, will  prevail,  although  such  survey  wns 
made  before  that  of  the  prior  claim. 
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(b)  incidental  Calls  for  Monuments. — Courses  and  distances  control  incidental 
calls  for  monuments,  except  where  there  is  a  clear  intention  shown  to  make 
such  calls  locative ; 1  and  they  also  control  indefinite2  and  conflicting3  calls  for 
monuments.  They  govern  where  surrounding  circumstances  show  them  to 
be  more  reliable,4  or  where  such  is  the  intention  of  the  parties,5  or  where 
monuments  are  called  for  by  conjecture  and  not  by  actually  running  out  the 


Pennsylvania. — Brolaskey  v.  McClain,  61 
Pa.  St.  146. 

South  Carolina. — Johnson  v.  M'Millan,  1 
Strobh.  L.  (S.  Car.)  143;  Welch  v.  Phillips, 
1  McCord  L.  (S.  Car.)  215;  Evans  v.  Weeks, 
6  Rich.  L.  (S.  Car.)  83;  Martin  v.  Simpson, 
Harp.  L.  (S.  Car.)  454;  Coats  v.  Mathews,  2 
Nun  &  M.  (S.  Car.)  99. 

South  Dakota. —  Hanson  v.  Red  Rock  Tp., 
4  S.  Dak.  358. 

Tennessee.  —  Hickman  v.  Tait,  Cooke 
(Tenn.)  460;  Frazier  v.  Basset,  1  Overt.  (Tenn.) 
297. 

Texas. —  Sanborn  v.  Gunter,  84  Tex.  273; 
Booth  v.  Upshur,  26  Tex.  64;  Booth  v.  Strip- 
pieman,  26  Tex.  436;  Jones  v.  Burgett,  46  Tex. 
284;  Scott  v.  Weisburg,  3  Tex.  Civ.  App.  46; 
Ratliff  v.  Burleson,  7  Tex.  Civ.  App.  621 ;  Tip- 
pen  v.  McCampbell  (Tex.  Civ.  App.  1894),  26 
S.  W.  Rep.  647. 

A  call  for  an  unmarked  line  in  a  prairie, 
which  can  be  ascertained  only  by  running  the 
courses  and  distances  of  a  survey,  will  not  pre- 
vail over  a  call  for  course  and  distance  as  given 
in  the  survey  of  a  neighboring  tract.  John- 
son v.  Archibald,  78 Tex.  96,  22  Am.  St. Rep.  27. 

Vermont.  —  Grand  Trunk  R.  Co.  v.  Dyer, 
49  Vt.  74;  Bagley  v.  Morrill,  46  Vt.  94. 

Where  the  Survey  cannot  be  Closed  or  the 
courses  and  distances  platted  from  the  calls  of 
the  deed,  they  do  not  control  absolutely,  but 
other  parts  of  the  description  maybe  resorted 
to  in  order  to  determine  the  true  boundary. 
Ratcliffe  v.  Cary,  4  Abb.  App.  Dec.  (N.  Y.) 
4;  Seaman  v.  Hogeboom,  21  Barb.  (N.  Y.)398. 

1 .  General  Rule  as  to  Incidental  Calls  for  Mon- 
uments— Locative  Calls. — Hanson  v.  Red  Rock 
Tp.,  4  S.  Dak.  358. 

Where  a  survey  calls  incidentally  for  a  creek 
and  road,  and  the  adopting  of  such  a  call  would 
drag  the  survey  two  thousand  five  hundred 
varas  away  from  all  its  other  connections,  such 
call  will  be  disregarded  in  favor  of  course  and 
distance  conforming  with  the  other  lines. 
Jones  v.  Andrews,  72  Tex.  5.  In  this  case  the 
court,  by  Collard,  J.,  said  :  "  Appellants  asked 
the  court  to  instruct  the  jury  that  a  call  for  a 
natural  object,  such  as  a  creek,  or  for  an  artifi- 
cial object,  such  as  a  well-marked  and  long-es- 
tablished public  road,  will  control  course  and 
distance,  and  also  the  lines  of  the  survey,  un- 
less such  lines  are  actually  marked  upon  the 
ground.  *  *  *  This  is  only  true  when  they  are 
selected  as  locative  calls  and  [they]  are  not  then 
always  absolute.  When  they  are  noted  in  the 
field  notes  as  mere  incidental  calls,  in  passing, 
their  reliability  is  weakened  and  sometimes 
rendered  wholly  worthless.  Distances  called 
for  between  corners  to  creeks  or  roads,  unless 
specially  designated  in  such  manner  as  to  show 
the  intention  to  make  them  locative,  are  not 
such  and  will  not  ordinarily  have  precedence 
over  a  call  for  course  and  distance." 


2.  Indefinite  Calls  for  Monuments. —  Bowman 

v.  Farmer,  8  N.  H.  402. 

The  Iowa  Act  of  1847  described  the  northern 
line  of  the  city  of  Dubuque  as  beginning  at 
a  certain  "stake  and  stone,"  and  running 
"  thence  on  the  north  boundary  north  670  30' 
east  to  the  middle  of  the  main  channel  of  the 
Mississippi  river."  It  was  held  in  this  case 
that  the  termini  called  for  being  visible  and 
locative  objects,  and  the  course  specially  and 
clearly  set  out,  the  term  "  north  boundary," 
without  being  identified,  was  too  vague  and 
indefinite  to  justify  a  departure  from  the 
course  as  given  in  the  act.  Morrison  v.  Lang- 
worthy,  4  Greene  (Iowa)  177. 

3.  Conflicting  Calls.  —  Chinoweth  v.  Haskell, 
3  Pet.  (U.  S.)  96;  Townsend  v.  Hayt,  51  N. 
Y.  656. 

Where  a  road  formed  the  boundary  line  be- 
tween two  patents,  and  the  field  notes  of  the 
patents  setting  out  its  meanders  conflicted 
and  it  could  itself  no  longer  be  traced,  courses 
and  distances  as  given  in  the  patent  deter- 
mined the  true  boundary  line,  and  when  these 
again  conflicted,  the  line  as  defined  by  the 
senior  patent  would  control.  Griffith  v.  Rife, 
72  Tex.  185. 

4.  Where  Surrounding  Circumstances  Show 
Courses  and  Distances  to  be  More  Reliable 
than  Incidental  Calls  for  Monuments.— Harry  v. 
Graham,  1  Dev.  &  B.  L.  (N.  Car.)  76,  27  Am. 
Dec.  226;  Cansler  v.  Fite,  5  Jones  L.  (N.  Car.) 
424;  Linney  v.  Wood,  66  Tex.  22;  Sanborn  v. 
Gunter,  84  Tex.  273;  Bigham  v.  McDowell, 
69  Tex.  100;  Griffith  v.  Rife,  72  Tex.  185; 
Hale  v.  Cottle,  21  Oregon  580. 

5.  Intention  of  Parties. — Buffalo,  etc.,  R.  Co. 
v.  Stigeler,  61  N.  Y.  348;  Higinbotham  v. 
Stoddard,  72  N.  Y.  94,  30  Am.  Dec.  740, 
note. 

Where  it  is  proved  to  have  been  the  inten- 
tion of  the  parties  to  a  deed  that  those  lands 
only  should  be  included  which  were  com- 
prised within  the  description  by  courses  and 
distances,  this  description  shall  govern  rather 
than  one  made  by  number  of  lot  or  block. 
Mullaly  v.  Noyes  (Tex.  Civ.  App.  1894),  26  S. 
W.  Rep.  145. 

Where  a  patent  confirming  a  Mexican 
grant  described  an  arroyo  as  being  at  an  in- 
termediate point  on  a  boundary,  at  a  certain 
distance  from  a  station  at  the  end  of  the  line, 
the  distance  was  not  controlled  by  such  refer- 
ence to  the  arroyo,  nor  was  the  location  of 
the  station  at  the  east  of  the  line  deter- 
mined by  it  where  the  station  was  further  de- 
scribed as  being  at  the  intersection  of  the  line 
with  the  boundary  of  an  adjoining  grant,  the 
true  location  of  which  was  undisputed,  it 
being  the  evident  intention  of  the  survey  for 
the  patent  to  make  such  latter  boundary  com- 
mon to  the  two  grants.  Mendenhall  v.  Paris, 
84  Cal.  193. 
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lines  upon  the  ground  according  to  rule.1  Sometimes  a  fixed  and  visible 
monument  is  controlled  by  course  and  distance.2 

The  doctrine  that  monuments  control  courses  and  distances  is  never  fol- 
lowed when  to  do  so  would  lead  to  an  absurdity,3  or  where  they  are  incon- 
sistent with  the  meaning  of  a  deed  and  adhering  to  them  would  defeat  the 
grant.* 

(c)  Calls  for  Adjoining  Surveys. — Calls  for  supposed  lines  or  for  lines  and  corners 
of  adjoining  surveys  which  were  not  in  fact  established  at  the  date  of  the 
deed  which  calls  for  them,  or  at  the  time  that  the  adjoining  or  prior  survey 
was  made,  are  controlled  by  the  courses  and  distances  given  in  the  deed.5 

(3)  Used  to  Locate  Monuments  and  Lost  Corners. — Courses  and  distances 
may  be  used  as  guides  to  find  natural  objects,  or  to  determine  in  case  of 
doubt  which  of  two  or  more  natural  objects  is  intended,  or  to  explain  latent 
ambiguities.* 

In  order  to  restore  a  line  or  corner  which  is  absolutely  lost,  its  true  loca- 
tion must  be  determined  by  the  courses  and  distances  given  in  the  con- 


veyance.' 

1.  Monuments  Called  For  by  Conjecture. — In 

Evans  v.  Weeks,  6  Rich.  L.  (S.  Car.)  83,  the 
original  plat  was  admitted  to  be  not  the  re- 
sult of  actual  survey.  The  eastern  line  of  the 
resurvey,  as  actually  made  as  platted,  did  not 
accord  with  the  eastern  line  of  the  original 
plat,  nor  could  it  be  reconciled  with  other 
parts  of  the  description  by  following  the  calls 
for  monuments  and  adjoinders.  Under  these 
circumstances  the  court  held  that  the  course 
and  distance  should  prevail  over  higher  ele- 
ments of  location,  and  that  the  points  from 
which  the  course  of  the  east  line  should  begin 
should  be  determined  by  the  distance  given 
from  a  known  corner,  and  not  by  a  subsequent 
call  for  a  river  and  an  adjoining  side  line. 
See  also  Oakes  v.  De  Lancey,  133  N.  Y.  227, 
28  Am.  St.  Rep.  628;  Robinson  v.  Doss,  53 
Tex.  496. 

2  Course  and  Distance  may  Control  Fixed  and 
Visible  Monument. — Mendenhall  v.  Paris,  84 
Cal.  193. 

But  recourse  is  not  to  be  had  to  course  and 
distance,  if  the  location  of  the  corner  called 
for  can  be  nearly  determined  and  the  distance 
specified  would  carry  the  line  farther  than  it 
is  found  that  the  corner  must  have  stood. 
Roid  v.  Langford,  3  J.  J.  Marsh.  (Ky.)  420. 

3  When  to  Allow  Monuments  to  Control  Course 
and  Distance  would  Lead  to  Absurdity. — Davis 
v.  Ralnsford,  17  Mass.  207. 

In  Hamilton  v.  Foster,  45  Me.  32,  the  court, 
by  Tenney,  C.  J.,  said:  "If  the  variations 
referred  to  were  only  in  distances,  or  courses 
and  distances,  and  monuments  referred  to 
could  be  reached  without  doing  violence  to 
Other  parts  of  the  description,  the  latter,  by  a 
well  established  principle  of  law,  must  pre- 
vail. Hut  where  there  is  such  a  wide  de- 
parture from  distances  laid  down,  and  lines 
terminate  at  monuments  not  referred  to,  and 
are  coincident  with  those  foreign  to  the 
description  and  those  named  abandoned," 
under  such  a  state  of  things  some  elements  in 
the  description  may  be  disregarded.  And 
In  such  cases  courses  and  distances  will  con- 
trol. 

4  When  to  Adhere  to  Monuments  would  Defeat 
Orant —White    v.    Liming,   93    U.    S.  514; 


Hamilton  v.  Foster,  45  Me.  32;  Buffalo,  etc., 
R.  Co.  v.  Stigeler,  61  N.  Y.  348;  Higin- 
botham  v.  Stoddard,  72  N.  Y.  94;  Colclough 
V.  Richardson,  1  McCord  L.  (S.  Car.  )  167; 
Bradford  v.  Pitts,  2  Mill  (S.  Car.)  115; 
Hubert  v.  Bartlett,  9  Tex.  97;  Jones  v.  Bur- 
gett,  46  Tex.  284. 

5.  Calls  for  Adjoining  Surveys. — Mizell  v. 
Simmons,  79  N.  Car.  182;  McCown  -•.  Hill,  26 
Tex.  359.  Where  the  corner  of  an  adjoining 
survey  which  was  called  for  by  a  subsequent 
survey  was  not  well  established  and  marked 
on  the  ground  at  the  time  of  the  original  sur- 
vey, but  was  ideal  and  supposititious,  the 
courses  and  distances  which  correspond  with 
the  marked  lines  of  the  subsequent  survey 
actually  made  on  the  ground  will  govern  it  so 
as  to  bind  purchasers  under  the  survey  which 
was  actually  made.  Bragg  -•.  Lockhart,  11 
Tex.  160. 

Courses  and  distances  will  prevail,  in  fixing 
the  terminus  of  a  lin'e,  over  the  further  de- 
scription of  that  point  as  being  "  near"  to  a 
given  object.  Harry  v.  Graham,  1  Dev.  &  B.  L. 
(N.  Car.)  76,  27  Am.  Dec.  226. 

See  supra,  this  section,  Adjoining  Surveys. 

6.  Courses  and  Distances  Employed  to  Locate 
Monuments  and  Lost  Corners. —  Doe  v.  Paine,  4 
Hawks  (N.  Car.)  64,  15  Am.  Dec.  507;  Mar- 
shall 7'.  Fisher,  1  Jones  L.  (N.  Car.)  in; 
Sprtiill  v.  Davenport,  1  Jones  L.  (N.  Car.) 
203;  Clark  v.  Wagoner,  70  N.  Car.  707. 

In  Order  to  Identify  an  Uncertain  Monument 
called  for  in  the  boundary  line  of  a  survey,  a 
general  course,  together  with  other  facts  that 
can  be  proved,  may  be  taken  into  considera- 
tion.   Hollenbeck  v.  Sykes,  17  Colo.  317. 

7.  Calvert  v.  Fitzgerald,  Lift.  Scl.  Cas. 
(Ky.)  391;  Preston  v.  Bowmar,  2  Bibb  (Ky.) 
493;  Heaton  v.  Hodges,  14  Me.  66,30  Am. 
Dec.  731  ;  Budd  v.  Brooke,  3  (iill  (Md.)  198, 
43  Am.  Dec.  321  ;  Bruckner  v.  Lawrence,  1 
Dougl.  (Mich.)  19. 

Statement  of  Rule  as  to  Restoring  Lost  LineB  and 
Corners. — In  Bryan  :•.  Berkley,  Lilt.  Sel.  Cas. 
(  Ky.)  91,  12  Am.  Dec.  27^,  tin-  court,  by  Bibb, 
C.  J.,  quoting  from  the  opinion  of  the  same 
court  in  Beckley  :•.  Bryan,  Sliced  (Ky.)  91, 
said:  "  For  restoring  and  renewing  lost  lines 
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(4)  ( 'ourses  Control  Distances. — Courses  control  distances  when  there  is  a 
conflict  between  them.1  But  courses  must  yield  to  distances  where  the  land 
proved  to  have  been  intended  to  be  conveyed  is  thereby  fully  identified.2 

and  corners,  the  following  principles  are 
contained  in  the  former  opinion,  viz.:  1. 
'  That  nothing  hut  necessity  will  justify  a  de- 
parture either  from  course  or  distance.'  2. 
'  Where  a  departure  from  either  course  or 
distance  hecomes  necessary,  that  the  distances 
ought  to  yield.'  3.  That  in  all  cases  where 
lost  lines  and  corners  are  to  be  renewed,  due 
allowances  must  be  made  for  the  variation  of 
the  magnetic  needle  from  the  true  meridian. 
4.  That  proper  allowances  are  to  be  made  on 
each  line  for  the  unevenness  of  the  ground 
over  which  it  passes.  5.  That  a  mistake  in 
distance  committed  in  the  original  survey  on 
one  line  could  have  affected  the  opposite  line 
only,  '  and  the  presumption  in  violation  of  the 
length  of  the  other  lost  lines  cannot  be  car- 
ried further.'  From  which  may  be  deduced 
as  a  rational  inference  this  sixth  principle: 
That  a  mistake  in  one  course  evidenced  by  ap- 
plving  the  patent  to  the  ground  cannot  be  ap- 
plied or  be  made  by  presumption  to  affect  any 
other  course  named,  because  the  courses  were 
taken  from  the  quartered  compass  by  the  mag- 
netic needle,  and  therefore  a  mistake  in  one 
course  does  not  necessarily  or  probably  argue 
a  mistake  in  running  any  other  course." 

Illustration. — Where  but  one  line  of  a  survey, 
which  was  in  the  form  of  a  parallelogram,  was 
marked  on  the  ground  and  two  corners  made, 
but  the  line  was  considerably  longer  in  fact 
than  was  intended  by  the  surveyor,  the  line 
as  so  marked  must  remain,  but  on  running  the 
third  line,  instead  of  making  it  of  equal  length 
with  the  first,  it  must  be  run  according  to  the 
distance  given,  there  being  no  monument  to 
go  by,  and  the  survey  must  be  closed  by  a  line 
drawn  from  the  terminus  of  the  third  line  as 
found  by  course  and  distance  to  the  begin- 
ning corner.  M'Nairy  v.  Hightour,  2  Overt. 
(Tenn.)  302.  See  supra,  this  title,  Artificial 
Monuments — Lost  Corners  and  Monuments. 

Government  Surveys. — If  the  courses  and  dis- 
tances noted  by  the  government  surveys  were 
accurate,  and  corresponded  exactly  with  the 
actual  location  of  the  corners,  a  reference  to 
these  courses  and  distances  would  give  one 
the  exact  location  of  the  lost  corners;  but,  in 
making  these  measurements  on  such  an  ex- 
tensive scale,  the  chains  used  by  the  survey- 
ors were  gradually  stretched  beyond  the  stand- 
ard length,  so  that  the  courses  and  distances 
would  call  for  less  land  than  was  actually 
included  within  the  established  corners.  If 
there  is  no  other  way  for  establishing  the  lost 
corners  but  by  reference  to  the  courses  and 
distances  of  the  field  notes,  and  the  courses  and 
distances  of  the  two  contiguous  tracts  of  land 
between  which  the  boundary  is  to  be  ascer- 
tained would  include  less  land  than  what  is 
found  within  the  two  known  corners,  the  sur- 
plus of  land  must  be  divided  between  the -two 
tracts  of  land  in  proportion  to  their  respective 
lines  in  the  plats.  See  Jones  v.  Kimble,  19 
Wis.  429;  O'Brien  v.  McGrane,  27  Wis.  446; 
Westphal  v.  Schultz,  48  Wis.  78 ;  Pereles  v. 
Magoon,  78  Wis.  31. 


In  Missouri  it  has  been  decided  that  the 
courses  and  distances  according  to  the  field 
notes  must  be  measured  off  from  the  known 
corner  on  the  eastern  line  of  the  township  or 
section,  throwing  the  surplus  of  land  into  the 
western  section  or  fraction  of  a  section. 
Knight  v.  Elliott,  57  Mo.  322  ;  Vaughn  v.  Tate, 
64  Mo.  491 ;  Major  v.  Watson,  73  Mo.  665. 

1.  Courses  Control  Distances  —  United  States. 
—  U.  S.  v.  Murray,  41  Fed.  Rep.  862. 

Kentucky.  —  Preston  v.  Bowmar,  2  Bibb 
(Ky.)  493;  Bryan  v.  Beckley,  Litt.  Sel.  Cas. 
(Ky.)  91,  12  Am.  Dec.  276. 

Maine.  —  Loring  v.  Norton,  8  Me.  61. 
Maryland.  —  Wilson  v.  Inloes,  6  Gill  (Md.) 

121. 

Missouri.  —  Hoffmann.  Riehl,  27  Mo.  554. 
North  Carolina.  —  Cowles  v.  Reavis,  109 
N.  Car.  417. 

Texas.  —  Williams  v.  Mayfield,  57  Tex.  364; 
Booker  v.  Hart,  77  Tex.  146. 

Illustrations. — Where,  in  a  dispute  as  to  the 
location  of  land  by  a  survey,  two  corners  can 
be  identified,  the  entire  survey  may  be  con- 
structed from  the  courses  and  distances  given 
in  the  field  notes,  and  in  such  case  the  distances 
and  quantity  must  yield  to  the  course.  Rand 
v.  Cartwright,  82  Tex.  399. 

Where  the  description  in  a  deed  of  a  tract 
of  land  out  of  the  southeast  corner  of  an  older 
survey  calls  for  the  corners  on  one  side  of 
such  survey,  the  description  being  based  upon 
a  survey  made  upon  the  ground,  such  call  for 
corners  will  control  the  distances  where  the 
original  corners  could  not  be  found  when  the 
survey  was  made.  Baker  v.  Light,  80  Tex. 
627. 

Where  the  southeast  and  northeast  corners 
of  a  survey  were  identified,  and  the  course 
called  for  in  the  patent  corresponded  with  the 
marked  west  line  as  well  as  with  the  north 
line  of  an  adjoining  survey,  the  lines  should 
be  closed  by  extending  the  lines  from  the 
southeast  and  northwest  corners  to  their  inter- 
section, according  to  the  courses  called  for. 
Randall  v.  Gill,  77  Tex.  351. 

Where  a  grantor  conveyed  two  lots  to  dif- 
ferent purchasers  out  of  a  larger  tract,  describ- 
ing them  by  lines  run  from  opposite  corners 
of  the  tract  in  such  directions  that  the}'  would 
meet  if  prolonged,  it  was  held  that  they  should 
be  run  to  connect  with  each  other  without  re- 
gard to  distance,  the  intervening  distance 
being  divided  in  proportion  to  the  length  of 
the  respective  lines  between  the  abutting 
owners.    Lincoln  v.  Edgecomb,  28  Me.  275. 

A  Mistake  In  a  Distance  on  One  Line  Only,  in 
the  original  survey,  is  presumed  to  have 
affected  the  opposite  line  only.  Brvan  v. 
Beckley,  Litt.  Sel.  Cas.  (Ky.)  91,  12  Am.  Dec. 
276;  Preston  v.  Bowmar,  2  Bibb  (Ky.)  493- 

2.  Where  Land  Fully  Identified — Distances  Con- 
trol Courses. —  Lorin<j  -•.  Norton,  8  Me.  61; 
Lincoln  v.  Edgecomb,  28  Me.  275;  Blight  v. 
Atwell,  4  J.  J.  Marsh.  (  Ky.)  279 ;  Day  r.Wilder, 
47  Vt.  583;  Negbauer  r.  Smith,  44  N.  J.  L. 
672;  Reast  v.  Donald,  84  Tex.  648 ;  Scott  v. 
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(5)  Courses  may  be  Reversed. — The  calls  may  be  reversed  when  by  so 
doing  the  quantity  of  land  embraced  will  more  nearly  harmonize  with  that 
called  for  in  the  grant ;  but  the  courses  and  distances  as  given  in  the  survey 
should  be  followed  when  reversing  the  calls  would  not  have  that  effect.1 

e.  QUANTITY — (1)  General  Rule. — Quantity  is  the  least  certain  element 
of  description,2  and  even  where  a  definite  area  is  referred  to  in  describing  the 
lands,  it  will  be  taken  as  merely  descriptive  and  will  not  prevail  against  a 
more  particular  and  certain  description  by  reference  to  monuments  or  to 
courses  and  distances.3 


Weisburg,  3  Tex.  Civ.  App.  46 ;  Ring  v.  King, 
4  Dev.  &  B.  L.  (N.  Car.)  164. 

Where  there  Is  No  Patent  Ambiguity  in  a  de- 
scription, but  on  fitting  it  to  the  land  de- 
scribed it  results  in  a  lot  of  such  peculiar  shape 
as  was  plainly  never  intended  by  the  parties, 
the  courses  will  be  disregarded,  and  the  calls 
for  distance  only  will  be  applied,  where  the 
land  intended  to  be  conveyed  will  be  thereby 
exactly  identified.  Talkin  v.  Anderson  (Tex. 
1892),  19  S.  W.  Rep.  350. 

In  Kissam  v.  Gaylord,  Busb.  L.  (N.  Car.) 
116,  the  question  was  as  to  whether  a  general 
description,  as  "the  Winchell  lots,"  should  con- 
trol a  specified  distance.  The  premises  were 
described  by  the  deed  to  the  plaintiff  as  "two 
lots  of  ground  *  *  *  known  as  '  the  Winchell 
lots,'  *  *  *  the  grounds  beginning  at  Lot  No. 
153,  thence  along  Water  street,  up  said  street 
to  the  corner  of  Jefferson  street,  thence  up 
Jefferson  street  200  feet,  thence  to  the  south- 
west corner  of  Lot  No.  153,  thence  along  Lot 
153  to  Water  street,  the  first  station;"  and  the 
court  held  that  the  distance  of  two  hundred 
feet  should  govern,  on  the  ground  that  distance 
must  govern  unless  there  is  some  other  de- 
scription less  liable  to  mistake  to  control  it. 

A  Call  for  Distance  will  Control  a  Subsequent 
Call  for  Course,  as,  when  the  last  line  of  a  sur- 
vey calls  for  a  definite  course  back  to  the 
beginning  corner,  the  second  last  line  will 
stop  at  the  distance  called  for  and  the  line 
will  be  run  thence  to  the  beginning  corner. 
M'Nairy  v.  Hightour,  2  Overt.  (Tenn.)  302; 
Bell  v.  Hickman,  6  Humph.  (Tenn.)  398;  Da- 
vis v.  Smith,  1  Yerg.  (Tenn.)  496;  Houston 
v.  Pillow,  1  Yerg.  (Tenn.)  481. 

And  in  Evans  v.  Corley,  9  Rich.  L.  (S. 
Car.)  143,  it  was  held  that  the  distance  as 
marked  upon  a  plat  would  control  a  call  for 
a  river. 

1.  When  Courses  may  be  Reversed — United 
States. — Hughes  v.  Cawthorn,  35  Fed.  Rep. 
248;  Ellinwood  v.  Stancliff,  42  Fed.  Rep.  316; 
Ayers  v.  Watson,  137  U.  S.  584;  Simmons 
Creek  Coal  Co.  v.  Doran,  142  U.  S.  417. 

Kentucky. — Thornberry  v.  Churchill,  4  T. 
B.  Mon.  (Ky.)  32,  16  Am.  Dec.  125;  Simp- 
Vins  v.  Wells  (Ky.  1894),  26  S.  W.  Rep.  5K7. 

Maine. — Seidcnsparger  v.  Spear,  17  Me. 
127,  35  Am.  Dec.  23  1 . 

Maryland. — Proprietary  v.  Jeninga,  1  Har. 
it  M.  (Md.)  139;  Wilson  v.  Inlocs,  6  (iill 

(Md  )  lai. 

New  Jersey. — Fuller  v.  Carr.  33  N.  J.  L.  157. 

Nnrlh  Carolina. — Safret  :■.  Hiirlman,  7  Jones 
L.  (N.  Car.)  199;  Dobson  v.  Finley,  8  Jones 
L.  (N.  Car.)  49s;  C'owlrs  v.  Reavis,  109  N. 
Car.  417.   See  Duncan  v.  I  [all,  117  N.  Car.  443. 


Texas. — Phillips  v.  Ayres,  45  Tex.  601 ; 
Ayers  v.  Harris,  64  Tex.  300;  Swenson  v. 
Willsford,  84  Tex.  424;  Miles  v.  Sherwood,  84 
Tex.  485  ;  Hill  v.  Smith,  6  Tex.  Civ.  App.  312. 

The  Calls  of  the  Field  Notes  of  a  Survey  may 
be  reversed  in  order  to  determine  the  bound- 
ary line  of  a  tract  when  by  doing  so  a  river 
would  be  reached  in  about  one  thousand  va- 
ras  less  than  called  for,  while  by  following  the 
lines  as  they  were  said  to  be  traced  originally 
the  north  line  would  fall  about  one  hundred 
varas  short,  it  being  proved  that  the  north 
line  had  actually  been  surveyed  and  the  south 
line  not.    Swenson  v.  Willsford,  84  Tex.  424. 

Where  the  Beginning  Point  of  a  Survey  is  Es- 
tablished and  all  the  calls  made  by  the  locat- 
ing surveyor  cannot  be  exactly  observed,  the 
courses  and  distances  should  be  run  in  both 
directions  as  far  as  possible,  and  the  gap 
closed  in  the  way  that  seems  most  consistent 
with  all  the  calls  that  can  be  determined. 
Hill  v.  Smith,  6  Tex.  Civ.  App.  312. 

But  where  the  Beginning  Corner  is  Known,  the 
calls  ought  not  to  be  reversed  except  in  order 
to  make  the  survey  close.  Norwood  v.  Craw- 
ford, 114  N.  Car.  513;  Harry  v.  Graham,  1 
Dev.  &  B.  L.  (N.  Car.)  77,  27  Am.  Dec.  226; 
Safret  v.  Hartman,  7  Jones  L.  (N.  Car.)  203; 
Ring  v.  King,  4  Dev.  &  B.  L.  (N.  Car.) 
164;  Simpkins  v.  Wells  (Ky.  1894),  26  S.  W. 
Rep.  587.  And  see  Blackburn  v.  Nelson,  100 
Cal.  336. 

2.  Quantity  the  Least  Reliable  Element  of  De 
scrlptlon. — M'Clintock  v.  Rogers,  11  111.  279; 
Kruse  v.  Scripps,  11  111.  98;  Petts  v.  Gaw,  15 
Pa.  St.  218;  Doe  v.  Porter,  3  Ark.  18,  36  Am. 
Dec.  44S. 

In  Silver  Creek  Cement  Corp.  v.  Union 
Lime,  etc.,  Co.  (Ind.  1893),  35  N.  E.  Rep.  125, 
citing  2  Am,  and  Eng.  Encyc.  ok  Law 
(1st  ed.)  499,  it  is  said:  "It  is  only  in  t lie 
absence  of  monuments,  courses,  and  distances 
that  the  quantity  of  land  named  in  the  deed 
will  govern."  See  also  Allen  :•.  Kersev,  104 
Ind.  i. 

3.  When  Quantity  Taken  as  Merely  Descrlp 
tlve — England. — Llewellyn  v.  Jersey,  11  M. 
&  W.  183. 

United  States. — Tobin  v.  Walkinshaw,  I 
McAll.  (U.  S.)  157;  Shippv.  Miller,  2  Wheat. 
(U.  S.)  316;  Jackson  :•.  SpragUC,  1  Paine  (U. 
S.)  494;  Field  v.  Columbet,  4  Sawy.  (U.  S.) 
523;  Higueras  :•.  U.  S.,  5  Wall.  (U.  S.)  836; 
Massie  v.  Watts,  6  C ranch  (U.  S.)  148;  Wake- 
field v.  Ross,  e  Mason  (U.  S.)  26. 

Alabama. —  Hess  :•.  Cheney,  83  Ala.  251; 
Wright       Wright,  34  Ala.  194. 

Arkansas. —  Doe  v.  Porter,  3  Ark.  18,  36 
Am.  Dec.  448. 
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(j)  Quantity  Aids  in  Defining  Boundary. — Quantity  aids  in  ascertaining 
the  premises  granted  when  they  are  not  described  by  known  and  established 
boundaries.1 

(3)  Winn  Quantity  Controls. — Quantity  controls  in  the  following  cases: 
Where  it  is  of  the  essence  of  the  contract;2  where  the  other  parts  of  the 


California. —  Stanley  v.  Green,  12  Cal.  148. 

Connecticut . —  Nichols  v.  Turney,  15  Conn. 
101 ;  Snow  v.  Chapman,  1  Root  (Conn.)  528; 
Belden  v.  Seymour,  8  Conn.  19;  Higley  v. 
Bidwell,  9  Conn.  452;  Benedict  v.  Gaylord,  11 
Conn.  332,  29  Am.  Dec.  299. 

Georgia.  —  Beall  v.  Berkhalter,  26  Ga.  564. 

Illinois. —  M'Clintock  v.  Rogers,  11  111.  279; 
Kruse  v.  Scripps,  11  111.  98;  Cottingham  v. 
Parr,  93  111.  233. 

Iowa. — Sanders  v.  Godding,  45  Iowa  463 ; 
Ufford  v.  Wilkins,  33  Iowa  113. 

Kansas. — Armstrong  v.  Brownfield,  32  Kan. 
116. 

Kentucky.  —  Powell  v.  Eve,  2  Bibb  (Ky.) 
317;  Floyd  v.  Adams,  1  A.  K.  Marsh.  (Ky.) 
72;  Steele  v.  Williams,  12  Ky.  L.  Rep.  770, 
(Ky.  1891)  15  S.  W.  Rep.  49;  Jennings  v. 
Monks,  4  Mete.  (Ky.)  103  ;  Brown  v.  Parish,  2 
Dana  (Ky.)  6. 

Louisiana. — Riddell  v.  Jackson,  14  La.  Ann. 
131 ;  Barrow  v.  Miller,  16  La.  Ann.  114;  Zer- 
ingue  v.  Williams,  15  La.  Ann.  76;  Surgi  v. 
Shooter,  17  La.  Ann.  68;  Davis  v.  Millaudon, 
17  La.  Ann.  97,  87  Am.  Dec.  517;  Ragan  v. 
Gwinn,  19  La.  Ann.  133. 

Maine. — Pierce  t'.Faunce,  37  Me. 63  ;Chand- 
ler  v .  McCard,  38  Me.  564. 

Maryland. —  Hall  v.  Mayhew,  15  Md.  551; 
Marbury  v.  Stonestreet,  1  Md.  152;  Stull  v. 
Hurtt,  9  Gill(Md.)  446;  Jones  v. Plater,  2  Gill 
(Md.)  125,  41  Am.  Dec.  408. 

Massachusetts. — Howe  v.  Bass,  2  Mass.  380, 

3  Am.  Dec.  59;  Powell  v.  Clark,  5  Mass.  355, 

4  Am.  Dec.  67;  Whiting  v.  Dewey,  15  Pick. 
(Mass.)428 ;  Folger  v.  Mitchell,  3  Pick.  (Mass. ) 
402;  Long  v.  Merrill,  24  Pick.  (Mass.)  162; 
Phillips  v.  Bowers,  7  Gray  (Mass.)  25;  Curtis 
v.  Francis,  9  Cush.  (Mass.)  438. 

Michigan.  —  In  Jones  v.  Pashby,  48  Mich. 
634,  it  was  held  that  the  word  "  half"  was  not 
to  be  understood  literally  when  a  different 
sense  was  indicated  by  the  rest  of  the  descrip- 
tion. But  it  must  be  taken  literally  when  so 
intended.  Au  Gres  Boom  Co.  v.  Whitney, 
26  Mich.  42;  Dart  v.  Barbour,  32  Mich.  267. 

Missouri. — Campbell  v.  Johnson,  44  Mo. 
247;  Marshall  v.  Bompart,  18  Mo.  84;  Whit- 
telsey  v.  Kellogg,  28  Mo.  404;  Orrick  v. 
Bower,  29  Mo.  210. 

Nevj  Hampshire.  —  Smith  v.  Dodge,  2  N. 
H.  303;  Pray  v.  Great  Falls  Mfg.  Co.,  38 
N.  H.  442;  Perkins  v.  Webster,  2  N.  H.  287. 

Nevj  Jersey.  —  Andrews  v.  Rue,  34  N.  J. 
L.  402;  Fuller  v.  Carr,  33  N.  J.  L.  157. 

Nevj  Tork. — Mann  v.  Pearson,  2  Johns.  (N. 
Y.)  37;  Jackson  v.  Defendorf,  1  Cai.  (N.  Y.) 
493  ;  Jackson  v.  McConnell,  19  Wend.  (N.  Y.) 
I75»  32  Am.  Dec.  439;  Roat  v.  Puff,  3  Barb. 
(N.  Y.)  353;  Jackson  v.  Wilkinson,  17  Johns. 
(N.  Y.)  147;  Jackson  v.  Barringer,  15  Johns. 
(N.  Y.)  472;  Jackson  v.  Hubble,  1  Cow.  (N. 
Y.)  617;  Jackson  v.  Moore,  6  Cow.  (N.  Y.) 
717;  Hathaway  v.  Power,  6  Hill  (N.  Y.)  453. 


North  Carolina. — Proctor  v.  Pool,  4  Dev. 
L.  (N.  Car.)  370. 

Ohio. — Wolfe  v.  Scarborough,  2  Ohio  St. 

361. 

Pennsylvania. — Large  v.  Penn,  6  S.  &  R. 
(Pa.)  488;  Smith  v.  Evans,  6  Binn.  (Pa.)  102, 
6  Am.  Dec.  436;  Petts  v.  Gaw,  15  Pa.  St. 
218;  Glen  v.  Glen,  4  S.  &  R.  (Pa.)  488;  Boar 
v.  McCormick,  1  S.  &  R.  (Pa.)  166. 

South  Carolina. — Commissioner  in  Equity 
v.  Thompson,  4  McCord  L.  (S.  Car.)  434; 
Peay  v.  Briggs,  2  Mill  (S.  Car.)  98,  12  Am. 
Dec.  656;  Bratton  v.  Clawson,  3  Strobh.  L. 
(S.  Car.)  127;  Jones  v.  Bauskett,  2  Spears 
L.  (S.  Car.)  68;  Lorick  v.  Hawkins,  1  Rich. 
L.  (S.  Car.)  417;  Barksdale  v.  Toomer, 
Harp.  L.  (S.  Car.)  290. 

A  sheriff's  deed  described  the  lands  as  fol- 
lows:  "All  that  plantation  or  tract  of  land 
situate,  lying,  and  being  in  the  district  of  C, 
containing  70  acres  by  computation,  be  the 
same  more  or  less,  abutting  and  bounding  to 
the  north  on  S.  river,  westwardly  on  lands  of 
W.  R.  D.  and  J.  S.  and  on  the  line  dividing 
O.  and  C.  districts,  south  on  lands  of  J.  S.,  and 
comprehending  all  the  lands  in  C.  district 
belonging  to  the  estate  of  J.  N.  and  known  as 
the  southern  part  of  N.'s  ferry."  It  was  held 
that  the  deed  conveyed  all  the  land  within 
the  boundaries,  although  it  amounted  to 
nearly  nine  hundred  and  seventy-three  acres. 
Gourdin  v.  Davis,  2  Rich.  L.  (S.  Car.)  481, 
45  Am.  Dec.  745.  But  see  Kirkland  v.  Way, 
3  Rich.  L.  (S.  Car.)  4,  45  Am.  Dec.  752. 

Tennessee.  —  Hickman  v.  Tait,  Cooke 
(Tenn.)  460;  Miller  v.  Bentley,  5  Sneed 
(Tenn.)  671. 

Texas. — Welder  v.  Hunt,  34  Tex.  44;  Hatch 
v.  Garza,  22  Tex.  176;  Dalton  v.  Rust,  22  Tex. 
133;  Hunter  v.  Morse,  49  Tex.  219;  Bunton 
v.  Cardwell,  53  Tex.  408;  Johns  v.  Schutz, 
47  Tex.  578;  Buford  v.  Gray,  51  Tex.  331. 

Vermont.  —  White  v.  Miller,  22  Vt.  380; 
Beach  v.  Stearns,  1  Aik.  (Vt.)  327;  Williams 
v.  Hicks,  2  Vt.  36,  19  Am.  Dec.  693. 

Virginia. — Tucker  v.  Cocke,  2  Rand.  (Va.) 
51 ;  Fieet  v.  Hawkins,  6  Munf.  (Va.)  188. 

West  Virginia. — Tompkins  v.  Vintroux,  3 
W.  Va.  148,  100  Am.  Dec.  735. 

1.  Quantity  Aids  in  Denning  Boundary. — 
M'Clintock  v.  Rogers,  11  111.  279;  M'Counv. 
Delany,  3  Bibb  (Ky.)  46,  6  Am.  Dec.  635; 
Lacour  v.  Watson,  12  La.  Ann.  214;  Maxwell 
v.  Hosmer,  138  Mass.  207;  Wilson  v.  Ran- 
dall, 67  N.  Y.  338;  Triplett  v.  Allen,  21  Gratt. 
(Va.)  721,  21  Am.  Rep.  320. 

2.  Quantity  Controlling  when  of  Essence  of 
Contract. — Jackson  v.  Sprague,  1  Paine  (U.  S.) 
494;  Campbell  v.  Johnson,  44  Mo.  247;  Fuller 
v.  Carr,  33  N.  J.  L.  157;  Kirkland  v.  Way,  3 
Rich.  L.  (S.  Car.)  4,  45  Am.  Dec.  752;  Mann 
v.  Pearson,  2  Johns.  (Ni  Y.)  37 ;  Doyle  v.  Mel- 
len,  15  R.  I.  523. 

Two  abutting  ranges  of  lots  in  a  township 
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description  are  not  sufficiently  certain  in  defining  the  parcel  of  land  in- 
tended to  be  conveyed;1  where  there  is  a  clear  intention  expressed  in  the 
deed  to  convey  a  certain  quantity  only;2  where  there  is  an  express  or  im- 
plied covenant  in  the  deed  to  convey  a  definite  quantity  ;  3  and  where  there 
are  no  calls  for  monuments  or  for  courses  and  distances  set  out  in  the  deed.4 


had  been  laid  out  for  more  than  a  hundred 
years.  It  appeared  upon  the  original  plat  of 
the  allotment  that  all  the  lots  in  both  ranges 
were  equal,  and  it  was  so  stated  in  the  record 
of  the  laying  out;  but  it  did  not  appear,  nor 
was  it  proved,  that  any  dividing  line  had  been 
originally  run  and  marked  between  the  two 
ranges  of  lots.  A  was  the  owner  of  one  of 
the  lots  in  one  of  the  ranges,  and  B  owned 
the  lot  adjoining  A's  in  the  abutting  range, 
and  it  was  not  shown  that  any  dividing  line 
between  the  lots  had  ever  been  established  or 
agreed  on  by  the  owners.  It  was  held  under 
those  circumstances  that  a  line  run  so  as  to 
make  the  two  lots  equal  was  the  true  boundary 
line.    Runlett  v.  Demeritt,  8  N.  H.  296. 

1.  Quantity  may  Control  where  Other  Parts  of 
Description  Uncertain — England. —  Shovel  v. 
Bogan,  2  Eq.  Abr.  688. 

United  States. — Field  v.  Columbet,  4  Sawy. 
(U.  S.)  523. 

Alabama. — Dozier  v.  Duffee,  1  Ala.  320. 

Arkansas. — Doe  v.  Porter,  3  Ark.  18,  36 
Am.  Dec.  448. 

Calijornia. — Winans  v.  Cheney,  55  Cal.  567. 

Nlinois.  —  Kruse  v.  Scripps,  11  111.  98; 
M'Clintock  v.  Rogers,  11  111.  279. 

Kentucky. — Young  v.  Craig,  2  Bibb  (Ky.) 
270;  M'Coun  v.  Delany,  3  Bibb  (Ky.)  46,6 
Am.  Dec.  635. 

Maine. — Cutts  v.  King,  5  Me.  482;  Pierce 
v.  Faunce,  37  Me.  63. 

Massachusetts. —  Blaney  v.  Rice,  20  Pick. 
(Mass.)  62,  32  Am.  Dec.  204. 

Michigan. — Hoffman  v.  Port  Huron,  102 
Mich.  417. 

Missouri. — Davis  i>.  Hess,  103  Mo.  31. 

New  York. — Oakes  v.  De  Lancey,  133  N. 
Y.  227,  28  Am.  St.  Rep.  628. 

Pennsylvania. — Petts  v.  Gaw,  15  Pa.  St.  218. 

South  Carolina. — Kirkland  v.  Way,  3  Rich. 
L.  (S.  Car.)  4,  45  Am.  Dec.  752. 

South  Dakota. — Hanson  v.  Red  Rock  Tp., 
4  S.  Dak.  358. 

Texas. — Lucket  v.  Scruggs,  73  Tex.  519. 

Where  Lands  are  Described  by  Sectional  Sub 
division!)  B  call  for  quantity  may  be  adopted 
in  order  to  avoid  ambiguity  in  the  descrip- 
tion.   Davis  v.  Hess,  103  Mo.  31. 

Where  a  Deed  Purports  to  Convey  a  Given 
Quantity  of  Land,  parcel  of  a  larger  tract,  and 
the  deed  fails  to  define  the  boundaries  of  the 
part  conveyed,  the  grantee  becomes  a  tenant 
In  common  of  the  whole  tract  with  his  grantor, 
and  a  decree  of  partition  may  be  obtained. 
Schcnk  v.  Evoy,  24  Cal.  104. 

Where  a  Deed  Describes  Lands  Ambiguously, 
and  the  description  admits  of  two  different 
constructions,  one  making  the  quantity  con- 
veyed agree  witli  the  quantity  stated  in  the 
deed,  the  other  making  it  different,  the  former 
construction  shall  prevail.  Herrick  V.  Sixby 
L.  R.  1  P.  C.  436. 

2.  Where  the   Intention  to  Convey  Certain 
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Quantity  Is  Clear. — Lambe  v.  Reaston,  5  Taunt. 
207;  Lodge  v.  Lee,  6  C ranch  (U.  S.)  237; 
Sanders  v.  Godding,  45  Iowa  463.  See  also 
Nichols  v.  Turney,  15  Conn.  102;  Fields  v. 
Columbet,  4  Sawy.  (U.  S.)  523. 

Where  quantity  is  resorted  to  as  one  of  the 
evidences  of  intention  it  is  a  material  part  of 
the  description.  Dyson  v.  Leek,  2  Rich.  L. 
(S.  Car.)  543;  Bond  v.  Jackson,  3  Hayw. 
(Tenn.)  189.  See  also  Johnson  Garrett,  25 
Tex.  Supp.  13;  O'Connell  v.  Duke,  29  Tex. 
299,  94  Am.  Dec.  282;  Farenholt  v.  Perry,  29 
Tex.  316;  Lewellen  v.  Gardner,  13  Rich.  L. 
(S.  Car.)  242;  Crawford  v.  M'Daniel,  1  Rob. 
(Va.)  473;  Richards  v.  Mercer,  1  Leigh  (Va.) 
125;  Seamonds  v.  M'Ginnis,  3  Gratt.  (Va.) 
305 ;  Gove  v.  White,  20  Wis.  425. 

If  it  appears  upon  the  face  of  the  deed  that 
the  intention  was  to  convey  by  the  acre  and 
not  by  the  tract,  then  the  words  "more  or 
less  "  will  not  prevent  a  recovery  of  whatever 
quantity  may  be  wanting.  Wilson  v.  Ran- 
dall, 67  N.  Y.  338;  Triplett  v.  Allen,  26 
Gratt.  (Va.)  721,  21  Am.  Rep.  320.  But  corn- 
fare  Jackson  v.  Moore,  6  Cow.  (N.  Y.)  706. 

3.  Covenant  for  Definite  Quantity.  —  Dozier 
v.  Duffee,  1  Ala.  320. 

In  Minge  v.  Smith,  1  Ala.  415,  where  the 
vendor  of  several  tracts  executed  a  bond  con- 
ditioned to  make  title  to  the  vendee,  and  in 
the  condition  each  parcel  of  the  land  was 
described  by  division  and  subdivision,  accord- 
ing to  the  government  surveys,  and  most  of 
them  by  the  number  of  acres  contained,  and 
then  followed  :  "  The  whole  of  the  within 
described  lands  contain  in  all  twelve  hundred 
and  sixty  acres  and  seventy  one-hundredths 
acres,"  it  was  held  that  these  words  could 
not  be  regarded  as  merely  descriptive  of  the 
land,  but  that  they  constituted  a  covenant  as 
to  the  quantity. 

There  I3  No  Implied  Warranty,  at  a  Sale  by  a 
Public  Officer,  to  convey  the  exact  acreage  men- 
tioned in  the  deed,  and  no  deduction  will  be 
allowed  for  a  deficiency,  unless  it  amounts 
to  a  failure  of  consideration  or  defeats  the 
object  of  the  purchaser,  or  furnishes  satisfac- 
tory evidence  of  a  total  mistake  in  the  char- 
acter of  the  land.  Commissioner  in  Equity 
v.  Thompson,  4  McCord  L.  (S.  Car.)  434. 

4.  Where  Deed  Contains  No  Calls  for  Monu- 
ments or  for  Courses  and  Distances  — Alabama. 
— Lamar  v.  Mintcr,  13  Ala.  31. 

California. —  Haley  v.  Atnestoy,  44 Cal.  132; 
Winans  v.  Cheney,  55  Cal.  567;  Cox  v.  Hays, 
64  Cal.  32;  Hall  7'.  Snotwell,  66  Cal.  379. 

Connecticut . — Dikeman  v.  Taylor,  24  Conn. 
219.    See  Nichols  7\  Tumev,  15  Conn.  lot. 

Illinois. — M'Clintock  v.  Rogers,  11  III.  279. 

Indiana.  —  Kinsey  V.  Satterthwaite,  88  Ind. 
342- 

Maine. —  Duncan  v.  Sylvester,  24  Me.  4S2, 
41  Am.  Dec.  400;  Black  v.  Grant,  CO  Me.  364. 

Massachusetts. —  Hapgood  7'.  Whitman,  13 
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Even  in  the  last  case  a  line  subsequently  marked,  though  not  the  line  as 
di  fined  by  quantity,  governs,  and  estops  the  grantee  from  claiming  the  full 
quantity  mentioned  in  the  grant.' 

(4)  Quantity  in  Mexican  Grants. — Quantity  is  not  mere  matter  of  descrip- 
tion in  the  case  of  Mexican  grants  in  California;  there  it  enters  into  and  is 
inseparable  from  the  thing  granted,  consequently  the  common-law  rule  that 
it  is  controlled  by  metes  and  bounds  has  to  be  modified.2 

(5)  Definite  Quantity, — A  deed  which  conveys  a  definite  quantity  of  land 
to  be  taken  out  of  a  specified  corner  will  be  sustained  when  it  can  be  taken 
in  a  square,3  and  when  it  cannot  be  taken  in  a  square,  so  as  to  conform  with 
the  description  in  the  deed,  it  may  be  taken  in  an  oblong.4 

(6)  Quantity  to  be  Ascertained  from  Instrument. — The  quantity  of  the 
interest  granted  must  always  be  ascertained  from  the  instrument  itself.5 

(7)  "More  or  Less." — Where  the  number  of  acres  is  referred  to  as  an 


Mass.  464;  Small  v.  Jenkins,  16  Gray  (Mass.) 
155;  Maxwell  v.  Hosmer,  138  Mass.  207. 

Michigan . —  Moran  v.  Lezotte,  54  Mich.  83. 

Minnesota. — Cogan  v.  Cook,  22  Minn.  137. 

Mississippi. — Carmichael  v.  Foley,  1  How. 
(Miss.)  591. 

Missouri. — Evans  v.  Temple,  35  Mo.  494; 
McCaul  v.  Kilpatrick,  46  Mo.  434;  Burnett 
v.  McCluey,  78  Mo.  676;  Hampton  v.  Helms, 
81  Mo.  631. 

Neiv  Hampshire. — Runlett  v.  Demeritt,  8 
N.  H.  296. 

New  York. —  Knickerbacker  v.  Harris,  1 
Paige  (N.  Y.)  209;  Moore  v.  Jackson,  4 
Wend.  (N.  Y.)s8;  Laub  v.  Buckmiller,  17 
N.  Y.  620. 

Pennsylvania. — Steiner  v.  Baughman,  12 
Pa.  St.  106;  Duncan  v.  Madara,  106  Pa.  St. 
562. 

South  Carolina. — Kirkland  v.  Way,  3  Rich. 
L.  (S.  Car.)  4,  45  Am.  Dec.  752. 

Texas. — Welder  v.  Hunt,  34  Tex.  44;  Mast 
v.  Tibbies,  60  Tex.  301. 

Vermont. —  Pierce  v.  Brown,  24  Vt.  165. 

1.  Line  Subsequently  Marked  —  Estoppel. — 
Welder  i>.  Hunt,  34  Tex.  44. 

2.  Mexican  Grants  in  California. — In  Tobin  v. 
Walkinshaw,  1  McAll.  (U.  S.)  151,  it  was  held 
that  to  give  effect  to  the  common-law  rule  in 
regard  to  quantity,  in  the  case  of  Mexican 
grants  in  California,  would  be  to  defeat  the 
original  aim  of  that  rule,  which  was  to  give 
effect  to  the  intention  of  the  parties,  the  pur- 
pose of  a  certain  class  of  Mexican  grants  being 
to  convey  a  definite  quantity,  as  a  square  league 
or  two  leagues  or  more.  See  also  U.  S.  v. 
Larkin,  18  How.  (U.  S.)  557 ;  U.  S.  v.  Vaca,  18 
How.  (U.  S.)  556;  U.  S.  v.  Ritchie,  17  How. 
(U.  S.)  525;  Fremont  v.  U.  S.,  17  How.  (U. 
S.)  542;  U.  S.  v.  Reading,  18  How.  (U.  S.)  1, 
where  the  original  grant  was  specified  by 
quantity  and  confirmed  for  the  quantity 
named. 

But  the  Pulgas  grant  in  San  Mateo  county, 
California,  was  held  to  be  a  grant  by  bounda- 
ries and  not  by  quantity.  It  is  described  as 
the  "  tract  known  under  the  name  of  Las  Pul- 
gas, the  boundaries  of  which  are,  on  the  south 
the  creek  of  San  Francisquito,  on  the  north 
that  of  San  Mateo,  on  the  east  the  estuaries, 
and  on  the  west  the  Canada  de  Raimundo.  *  *  * 
The  tract  of  which  mention  is  made  is  of 


four  leagues  of  latitude  and  one  of  longitude." 
McGarvey  v.  Little,  15  Cal.  27.  See  Arguello 
v.  U.  S.,  18  How.(U.  S.)  539;  U.  S.  v.  Peralta, 
19  How.  (U.  S.)  343. 

3.  Definite  Quantity — When  Land  can  be  Taken 
in  a  Square.  —  Stewart  v.  Aten,  5  Ohio  St. 
260;  Hughes  v.  Hind,  Wright  (Ohio)  650; 
Cunningham  v.  Harper,  Wright  (Ohio)  366; 
Walsh  v.  Ringer,  2  Ohio  327 ;  Smith  v.  Nel- 
son, 110  Mo.  552;  Doe  v.  Clayton,  81  Ala. 
391 ;  Green  v.  Jordan,  83  Ala.  220,  3  Am.  St. 
Rep.  711;  Louisville,  etc.,  R.  Co.  v.  Boykin, 
76  Ala.  560;  Wilkinson  v.  Roper,  74  Ala.  140; 
Lego  v.  Medley,  79  Wis.  211,  24  Am.  St.  Rep. 
706. 

A  Deed  of  One  Half  of  a  Rectangular  Lot  means 
the  one  half  determined  by  bisecting  its  sides. 
Butter  v.  Gale,  27  Vt.  739. 

In  Taking  a  Defined  Quantity  of  Land  out  of  a 
Tract,  the  boundary  should  be  determined  by 
observing  the  rectangular  form.  Massie  v. 
Watts,  6  Cranch  (U.  S.)  148;  Rich  v.  Elliot, 
10  Vt.  211;  Sawyer  v.  Coolidge,  34  Vt.  303; 
Butler  v.  Gale,  27  Vt.  739;  Beecher  v.  Par- 
mele,  9  Vt.  352,  31  Am.  Dec.  633 ;  Dolan  v. 
Trelevan,  31  Wis.  147;  Ferguson  v.  Bloom, 
144  Pa.  St.  549. 

Where  a  Given  Number  of  Acres  are  Sold  off 
the  Side  of  a  Quarter  Section  they  should  be 
taken  in  a  parallelogram,  and  when  out  of  the 
corner  they  should  be  taken  in  a  square. 
Morris  v.  Stuart,  1  Greene  (Iowa)  375. 

4.  Day  v.  Needham,  2  Tex.  Civ.  App.  680. 
See  Scheiber  v.  Kaehler,  49  Wis.  291. 

5  Quantity  Granted  to  be  Ascertained  from 
Instrument.  —  Lippett  v.  Kelley,  46  Vt.  516; 
Bond  v.  Fay,  12  Allen  (Mass.)  86. 

But  a  surveyor  may  throw  off  lines  by  pro- 
traction in  making  out  his  plat  and  certificate, 
so  as  to  make  the  proper  quantity.  And  in 
that  case  the  court  will  not  follow  the  marked 
lines  over  the  land  excluded  and  protracted 
off.    Bishop  v.  Arnold,  Peck  (Tenn.)  366. 

In  Caldwell  v.  Fulton,  31  Pa.  St.  489,  72 
Am.  Dec.  760,  the  court,  by  Strong,  J.,  said: 
"  It  is,  however,  the  settled  rule  that  a  deed 
must  be  construed  ex  visceribus  suis.  When 
the  intent  is  clearly  expressed  no  evidence  of 
extraneous  facts  or  circumstances  can  be  re- 
ceived to  alter  it.  *  *  *  The  nature  and  quan- 
tity of  the  interest  conveyed  is  always  to  be- 
ascertained  from  the  instrument  itself." 
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"estimated"  quantity,  or  is  coupled  with  the  phrase  "more  or  less,"  it  will 
be  taken  as  excluding  an  intention  to  convey  an  exact  quantity.1 

III.  Rules  for  Construing  Descriptions — 1.  General  Principles. — The  leading 
rule  in  construing  descriptions  is  that  effect  must  be  given  to  the  intentions 
of  the  parties,*  and  to  that  end  that  shall  be  considered  certain  which  can 


1   •  •  Estimated  ' '  Quantity — ' '  More  or  Less. ' ' — 

Dale  v.  Smith,  i  Del.  Ch.  i,  12  Am.  Dec.  64 ; 
Beall  v.  Berkhalter,  26  Ga.  564;  Hall  v. 
Mayhew,  15  Md.  551  ;  Jackson  v.  Defendorf, 
1  Cai.  (N.  Y.)  493;  Mann  v.  Pearson,  2  Johns. 
(N.  Y.)  37 ;  Peay  v.  Briggs,  2  Mill  (S.  Car.) 
98,  12  Am.  Dec.  656;  Commissioner  in  Equity 
v.  Thompson,  4  McCord  L.  (S.  Car.)  434; 
Kirkland  v.  Way,  3  Rich.  L.  (S.  Car.)  4,  45 
Am.  Dec.  752.  See  also  the  title  More  or 
Less. 

Illustrations. — In  McArthur  v.  Morris,  84 
N.  Car.  405,  the  defendant  conveyed  to  the 
plaintiff  by  deed  two  tracts,  with  a  minute  and 
exact  description  of  the  boundaries  of  each, 
the  latter  described  as  containing  two  hundred 
and  forty-five  acres,  more  or  less,  "  excepting 
the  Rucker  tract,  eighty  acres,  more  or  less, 
heretofore  conveyed  to  L.  with  covenants  of 
seizin  and  warranty."  On  survey  the  grant  to 
L.,  which  was  defined  by  marked  lines,  was 
found  to  contain  one  hundred  and  seventy 
acres  of  the  Rucker  tract  instead  of  eighty 
acres,  but  the  court  held  that  this  discrepancy 
did  not  involve  a  breach  of  covenant  by  the 
grantor,  so  as  to  compel  him  to  convey  the 
two  hundred  and  forty  acres  specified  except- 
ing only  eighty  acres. 

In  Clark  v.  Scammon,  62  Me.  47,  the  de- 
fendant claimed  the  right  to  cut  timber  out- 
side of  the  lines  of  a  survey  as  actually  run,  on 
the  ground  that  the  quantity  called  for  would 
carry  the  survey  beyond  those  lines.  The  deed 
described  the  land  as  follows:  "A  certain 
tract  or  parcel  of  land  situate  in  said  Franklin, 
containing  320  acres,  more  or  less,  being  a  lot 
reserved  by  the  state  of  Massachusetts  for  fu- 
ture disposition,  *  *  *  it  being  also  the  same 
lot  of  land  set  ofT  and  run  off  by  John  Black, 
Esq.,  agent  of  the  Bingham  proprietors  and 
heirs,  for  and  as  the  public  lot  reserved  by 
Massachusetts  as  aforesaid."  The  lot  as  so 
run  off  contained  only  two  hundred  and  eighty- 
eight  acres.  It  was  held  that  defendant  was 
limited  within  the  line  of  the  lot  ;is  so  actually 
run  off. 

In  Armstrong  v.  Brownfield,  32  Kan.  116, 
the  plaintiff  claimed  under  a  deed  10W.  which 
described  the  land  as  "the  south  half  of  the 
northwest  quarter  (J^)  section  two  (2)  town- 
ship five  (5)  range  eighteen  (18)  to  contain  84 
and  26-100  acres,  be  the  same  more  or  less." 
The  court,  by  Morton,  C.  J.,  said  :  "Under  the 
authorities  we  must  hold  thai  I  he  words  in  the 
deed  to  W.,  4  to  contain  84  and  20-  too  acres,  be 
the  same  more  or  less,'  are  simply  descriptive, 
and  the  deed  describing  the  hind  by  its  congres- 
sional subdivision  merely  passed  title  to\V.  of 
the  south  half  of  the  northwest  quarter  of  said 
section  two,  notwithstanding  it  was  recited  In 
the  deed  as  '84  and  26-100  acres,  be  the  same 
more  or  less.'  " 

"  More  or  less"  excludes  a  definite  quantity. 
Dale  v.  Smith,  1  Del.  Ch.  1,  12  Am.  I  >ec.  64  j 


M'Coun  v.  Delany,  3  Bibb  (Ky.)  46,  6  Am. 
Dec.  635;  Cutts  v.  King,  5  Me.  482;  Pierce  v. 
Faunce,  37  Me.  67;  Blaney  v.  Rice,  20  Pick. 
(Mass.)  62,  32  Am.  Dec.  204. 

2.  Leading  Rule — Effect  should  be  Given  to  the 
Intention  of  Parties — Canada. — Lang  v.  Mat- 
thewson,  32  U.  C.       B.  126. 

United  States.  —  Jackson  v.  Sprague,  I 
Paine  (U.  S.)  494;  Reed  v.  Locks  and  Canals,, 
8  How.  (U.  S.)  274. 

Alabama. —  Hamner  v.  Smith,  22  Ala.  433. 

Arizona. — U.  S.  v.  Cameron  (Arizona  1889), 
21  Pac.  Rep.  177. 

Kentucky . — Pearson  v.  Baker,  4  Dana  (Ky.) 
321- 

Maine. — Haynes  v.  Jackson,  59  Me.  386. 

Maryland. — Peyton  v.  Ayrcs,  2  Md.  Ch.64. 

Massachusetts. — Codman  v.  Evans,  1  Allen 
(Mass.)  443;  Bosworth  v.  Sturtevant,  2  Cush. 
(Mass.)  399;  Worthington  v.  Hylyer,  4  Mass. 
196;  Slater  v.  Rawson,  11  Met.  (Mass.)  450; 
Allen  v.  Holton,  20  Pick.  (Mass.)  463. 

Missouri. —  Bruensmann  v.  Carroll,  52  Mo. 
3*3- 

Netv  Hampshire. — White  v.  Gay,  9  N.  H. 
126,  31  Am.  Dec.  224;  Johnson  v.  Simpson,  36 
N.  H.  91;  Richardson  v.  Palmer,  38  N.  H. 
212;  Lane  v.  Thompson,  43  N.  H.  320. 

Netv  York. — Masten  v.  Olcott,  101  N.  Y. 
I52- 

Ohio. —  Wolfe  7'.  Scarborough,  2  Ohio  St. 
361  ;  Buckley  v.  Gilmore,  12  Ohio  63. 

Texas. — Robertson  v.  Mosson,  26 Tex.  248; 
Johnston  v.  McDonnell,  37  Tex.  595;  Brown- 
ing v.  Atkinson,  37  Tex.  633;  Woods  v.  Rob- 
inson, 58  Tex.  655. 

Vermont. — Gates  y.  Lewis,  7  Vt.  51 1  ;  Graves 
v.  Mattison,  67  Vt.  630. 

Wisconsin.  —  Parkinson  v.  McQuaid,  54 
Wis.  473. 

Illustrations. — In  defining  a  boundary  the 
line  marked  was  intended  by  the  parties  to  be 
absolutely  straight,  but  in  running  it  out  up- 
on the  ground  it  was,  as  a  matter  of  fact, 
curved,  yet  it  was  held  that  a  straight  line  be- 
tween the  two  points  was  the  true  boundary, 
since  such  was  the  intention  of  the  parties. 
Smith  v.  Davis,  4  Gran.  (Va.)  50.  See  Hamil- 
ton v.  McNeil,  13  Gratt.  (Va.)  389. 

It  is  the  duty  of  the  court  to  give  a  con- 
struction to  a  deed  so  far  as  the  intention  of 
the  parties  can  be  elicited  therefrom,  but  the 
doubt  in  the  application  of  the  descriptive 
portion  of  a  deed  to  external  objects  usually 
arises  from  what  is  called  a  latent  ambiguity, 
which  has  its  origin  in  parol  testimony  and 
must  necessarily  be  solved  in  the  same  way. 
It  therefore,  in  such  cases,  becomes  a  ques- 
tion to  be  decided  by  a  jury,  what  was  the 
Intention  of  the  parties  to  a  deed.  Therefore 
there  was  no  error  in  the  following  instruc- 
tion, viz.:  "That  if  the  jury  believed  from  the 
evidence,  looking  to  the  monuments,  length 
of  lines,  and  quant  it  ies,  actual  occupnt  ion,  etc., 
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be  made  certain,1  for  a  grant  shall  not  fail  if  the  meaning  can  be  spelled 
out.'2  Where  tbe  grammatical  sense  of  the  words  is  not  in  harmony  with 
the  evident  intention  of  the  parties,  one  word  will  be  substituted  for  another, 
or  a  word  will  be  supplied,  in  order  to  give  effect  to  such  intention.3  A 


that  it  was  more  probable  the  parties  to  the 
mortgage  intruded  to  include  therein  the  de- 
manded premises  than  otherwise,  they  should 
return  their  verdict  for  the  tenants."  Reed 
v.  Locks  and  Canals,  8  How.  (U.  S.)  288. 

Where  the  description  of  a  piece  of  land, 
reserved  by  a  deed,  designated  it  by  reference 
to  the  corner  of  a  lot  as  marked  on  a  certain 
plat  referred  to,  which  showed  a  street  be- 
tween the  lot  and  a  river,  the  grantor  owning 
the  fee  of  the  street,  it  could  not  be  construed 
that  the  intention  of  the  parties  was  to  begin 
from  where  the  corner  of  the  lot  would  be  if 
the  lot  were  extended  to  the  river.  Anderson 
v.  Scott,  75  Mich.  300. 

But  where  a  conveyance  described  a  line  as 
running  south  to  the  "northwest  corner  of  Bur- 
ton, thence  westerly  along  the  northern  line 
of  Waterville,"  the  parties  being  of  opinion 
that  the  northeast  corner  of  Waterville  cor- 
responded with  the  northwest  corner  of  Bur- 
ton, though  it  was  subsequently  found  that 
the  north  line  of  Waterville  ran  considerably 
farther  south,  it  was  held  that  the  grant  only 
extended  to  the  northwest  corner  of  Burton, 
and  that  its  southern  boundary  should  run 
westerly  therefrom  and  not  along  the  north 
line  of  Waterville,  but  parallel  with  it,  thereby 
excluding  the  strip  of  land  that  intervened. 
Winnipisiogee  Paper  Co.  v.  New  Hampshire 
Land  Co.,  59  Fed.  Rep.  542. 

In  order  to  determine  the  true  boundary  of 
a  lot  under  a  deed,  where  the  fence  line  of  a 
street  is  different  from  the  line  of  the  street  as 
surveyed,  the  real  question  is,  what  was  the 
intention  of  the  parties.  Brown  v.  Fishel,  83 
Hun  (N.  Y.)  103. 

1.  Id  Certum  Eat  Quod  Certum  Reddl  Potest — 
United  States. — Morton  v.  Root,  2  Dill.  (U. 
S.)  312;  Santa  Clara  Min.  Assoc.  v.  Quicksil- 
ver Min.  Co.,  8  Sawy.  (U.  S.)  330,  17  Fed. 
Rep.  657;  Marshall  v.  Currie,  4  Cranch  (U. 
S.)  172;  Newsom  v.  Pryor,  7  Wheat.  (U.  S.) 
7;  Alexander  v.  Knox,  6  Sawy.  (U.  S.)  54. 

Arkansas. — Dorr  v.  School  Dist.  No.  26,  40 
Ark.  237. 

California. —  Pettigrew  v.  Dobbelaar,  63 
Cal.  396;  Mulford  v'.  Le  Franc,  26  Cal.  88. 

Illinois.  —  Kruse  v.  Wilson,  79  111.  233; 
Smiley  v.  Fries,  104  111.  416;  Charter  v.  Gra- 
ham, 56  111.  19;  Dickenson  v.  Breeden,  30  111. 
279;  Chiniquy  v.  Catholic  Bishop,  41  111.  149; 
Sharp  v.  Thompson,  100  111.  447,39  Am.  Rep. 
61 ;  Bowen  v.  Galloway,  98  111.  41. 

Indiana. — Pennington  v.  Flock,  93  Ind.  378; 
Meikel  v.  Greene,  94  Ind.  344;  Dunn  v.  Tou- 
sey,  80  Ind.  288;  Pence  v.  Armstrong,  95  Ind. 
191. 

Iowa. — Beal  v.  Blair,  33  Iowa  318. 

Kansas. — Tucker  v.  Allen,  16  Kan.  312. 

Kentucky.  —  Armstrong  v.  Mudd,  10  B. 
Mon.  (Ky.)  144,  50  Am.  Dec.  545. 

Maine. — Abbott  v.  Abbott,  51  Me.  575; 
Jewett  v.  Hussey,  70  Me.  433 ;  Cilley  v.  Childs, 
73  Me.  130. 


Massachusetts.  —  Bond  v.  Fay,  12  Allen 
(Mass.)  88;  Crafts  v.  Hibbard,  4  Met.  (Mass.) 
452  ;  Bosworth  v.  Sturtevant,  2  Cush.  (Mass.) 
392;  Stone  v.  Stone,  116  Mass.  279;  Keening 
v.  Ayling,  126  Mass.  404. 

Michigan. —  Dwight  v.  Tyler,  49  Mich.  614. 

Mississippi. —  Goodbar  v.  Dunn,  61  Miss. 
618. 

Missouri. — Prior  v.  Scott,  87  Mo.  303;  Coe 
v.  Ritter,  86  Mo.  277;  McElhinney  v.  Kraus, 
10  Mo.  App.  218. 

Nebraska. — Smith  v.  Dean,  15  Neb.  432. 

Nevada. — Paroni  v.  Ellison,  14  Nev.  60. 

New  Jersey. — Thayer  v.  Torrey,  37  N.  J. 
L.  339- 

New  Tork. — Stevens  v.  New  York,  46  N. 
Y.  Super.  Ct.  274;  Jackson  v.  Clark,  7  Johns. 
(N.  Y.)  223;  Wendell  v.  Jackson,  8  Wend. 
(N.  Y.)  183,  22  Am.  Dec.  635 ;  Hansee  v. 
Mead,  27  Hun  (N.  Y.)  162. 

North  Carolina.  —  Ex  p.  Branch,  72  N. 
Car.  106;  Warren  v.  Makely,  85  N.  Car.  12; 
Oxford  v.  White,  95  N.  Car.  525;  Cooper  -•. 
White,  1  Jones  L.  (N.  Car.)  389. 

Ohio.  —  Cunningham  v.  Harper,  Wright 
(Ohio)  366;  Walsh  v.  Ringer,  2  Ohio  327. 

Pennsylvania. — Ogden  v.  Porterfield,  34 
Pa.  St.  196;  Best  v.  Hammond,  55  Pa.  St.  409. 

Tennessee. — Smith  v.  Greaves,  15  Lea 
(Tenn.)  459. 

Texas.  —  Harkey  v.  Cain,  69  Tex.  146; 
Montgomery  v.  Carlton,  56  Tex.  431 ;  Dou- 
thit  v.  Robinson,  55  Tex.  69;  Knowles  v.  Tor- 
bitt,  53  Tex.  557 ;  Bass  v.  Mitchell,  22  Tex. 
285 ;  Bowles  v.  Beal,  60  Tex.  322. 

Vermont. — Miller  v.  Mann,  55  Vt.  475. 

Wisconsin. — Atwater  v.  Schenck,  9  Wis. 
160;  Scheiber  v.  Kaehler,  49  Wis.  291 ;  Wil- 
liams v.  Western  Union  R.  Co.,  50  Wis.  71. 

Illustrations. — The  description  of  a  tract  is 
sufficiently  certain  where  it  shows  the  inten- 
tion of  the  grantor  as  to  what  property  is  con- 
veyed, and  makes  its  identification  practica- 
ble. Andrews  v.  Murphy,  12  Ga.  431. 

Where  a  grant  described  a  tract  simply  as 
"Pelican  Branch  near  Barren  Island,"  it  was 
held  not  to  be  void  for  uncertainty.  Coleman 
v.  Manhattan  Beach  Imp.  Co.,  94  N.  Y.  229. 

If  a  sheriff's  deed  can  be  shown  to  describe 
the  land  in  a  way  well  known  to  the  com- 
munity, no  matter  how  vague  the  description 
so  long  as  that  persons  could  not  be  misled  or 
deceived  by  such  description  when  applied  to 
the  premises  granted,  and  that  no  sacrifice  of 
the  property  could  be  produced  by  the  de- 
scription in  the  deed,  it  will  be  held  sufficient  to 
pass  the  title.   Shewalter  v.  Pirner,  55  Mo.  218. 

2.  Schultz  v.  Lindell,  40  Mo.  330;  Smith  r. 
Buchannon,  2  Overt.  (Tenn.)  305;  William- 
son v.  Buchannan,  2  Overt.  (Tenn.)  278; 
Houston  v.  Pillow,  1  Yerg.  (Tenn.)  488; 
Rucker  v.  Vaughan,  Peck.  (Tenn.)  272. 

3.  Substitution  and  Supplying  of  Words — Cal- 
ifornia.— Faris  v.  Phelan,  39  Cal.  612;  Han- 
cock v.  Watson,  18  Cal.  137. 
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rational  purpose  must  be  sought  for,  and  the  construction  must  be  consistent 
with  reason  and  common  sense.1 

2.  Extrinsic  Evidence. — The  intention  of  the  parties  must  be  ascertained 
from  the  instrument  itself,  and  where  it  is  clearly  expressed  therein  outside 
evidence  will  not  be  admitted  to  frustrate  it,  or  to  alter  the  terms  of  the 
description.2  Parol  evidence  is  only  to  be  resorted  to  to  show  the  circum- 
stances under  which  the  deed  was  made,  to  define  technical  terms,  or  to 
explain  latent  ambiguities.3 


Colorado. — Murray  v.  Hobson,  10  Colo.  66. 

Illinois. — Winslow  v.  Cooper,  104  111.  235. 

Kentucky. — Alexander  v.  Lively,  5  T.  B. 
Mon.  (Ky.)  159,  17  Am.  Dec.  50;  Helm  v. 
Small,  Hard.  (Ky.)  377. 

Massachusetts. — Hannum  v.  Kingsley,  107 
Mass.  355. 

Missouri. — Deal  v.  Cooper,  94  Mo.  62; 
Hoffman  v.  Riehl,  27  Mo.  554. 

New  York. — Long  Island  R.  Co.  v.  Conk- 
lin,  32  Barb.  (N.  Y.)  381. 

North  Carolina. — Mizell  v.  Simmons,  79 
N.  Car.  182. 

Where  a  deed  describing  lands  refers  to  a 
canal  as  on  the  south,  and  a  road  as  on  the 
east,  the  canal,  as  a  matter  of  fact,  being  east, 
and  the  road  south,  such  mistake  may  be 
corrected.  Hunter  v.  Hume,  88  Va.  24,  15 
Va.  L.  J.  490. 

Where  a  grant  calls  west  north,  and  north 
east,  and  east  south,  and  south  west,  the 
marked  lines  and  corners  called  for  and  the 
other  objects  described  and  found  upon  the 
ground  may  be  used  to  correct  it.  Doe  v. 
Kennedy,  5'T.  B.  Mon.  (Ky.)  176. 

1.  Lyman  v.  Arnold,  5  Mason  (U.  S.)  198; 
Day  v.  Adams,  42  Vt.  510;  Magoon  v.  Harris, 
46  Vt.  271. 

2.  Extrinsic  Evidence — England. —  Shore  v. 
Wilson,  9  CI.  &  F.  556. 

California.  —  Stanley  v.  Green,  12  Cal.  162. 

Massachusetts.  —  Eaton  v.  Smith,  20  Pick. 
(Mass.)  150;  Bond  v.  Fay,  12  Allen  (Mass.)  88. 

New  Hampshire. — Cole  v.  Lake  Co.,  54 
N.  H.  278;  Hall  v.  Davis,  36  N.  H.  569. 

New  Jersey.  —  New  Jersey  Zinc  Co.  v. 
Boston  Frankfinite  Co.,  15  N.  J.  Eq.  448. 

Pennsylvania.  —  Hannum  v.  West  Chester, 
70  Pa.  St.  372;  Dunham  v.  Kirkpatrick,  101 
Pa.  St.  36,  47  Am.  Rep.  696;  Caldwell  v. 
Fulton,  31  Pa.  St.  489,  72  Am.  Dec.  760. 

Vermont.  —  Lippctt  v.  Kelley,  46  Vt.  516. 

Parol  Evidence  Inadmissible  to  Vary  Descrlp 
tlon.  —  In  the  following  cases  parol  evidence 
was  held  not  to  be  admissible  to  vary  the  terms 
of  a  description  : 

United  States.  —Conn  v.  Penn,  Pet.  (C. 
C.)  496. 

California.  —  Fratt  7'.  Woodward,  32  Cal. 
219,  91  Am.  Dec.  573. 

Connecticut. — Benedict  v.  Gaylord,  1 1  Conn. 
332,  29  Am.  Dec.  299;  Elliott  v.  Weed,  44 
Conn.  19. 

Maine.  —  Linsrott  v.  Frrnald,  5  Me.  496 ; 
Pride  v.  Lunt,  19  Me.  115;  Wiswcll  v.  Mars 
ton,  54  Me.  270. 

Maryland.  —  Hamilton  v.  Cawood,  3  liar. 
&  M.  (Md.)  437,  1  Am.  Dec.  378. 

Massachusetts.  —  Frost  v.  Angier,  127  Mas*. 
212;  Liverpool  Wharf  v.  PreBCOtt,  4  Allen 


(Mass.)  22;  Child  v.  Wells,  13  Pick.  (Mass.) 
131 ;  Warren  v.  Cogswell,  10  Gray  (Mass.)  76; 

Mississippi. — Brown  v.  Guice,  46  Miss. 
299;  Carmichael  v.  Foley,  1  How.  (Miss.)  591. 

Missouri.  —  Jennings  v.  Brizeadine,  44  Mo. 
332 ;  Johnson  County  v.  Wood,  84  Mo.  489. 

Nevada.  —  Weill  v.  Lucerne  Min.  Co.,  11 
Nev.  200. 

New  Hampshire.  —  Wells  v.  Jackson  Iron 
Mfg.  Co.,  47  N.  H.  235,  90  Am.  Dec.  575. 

New  York.—  Clark  v.  Baird,  9  N.  Y.  183; 
Waugh  v.  Waugh,  28  N.  Y.  94;  Jackson  v. 
Parkhurst,  4  Wend.  (N.  Y.)  369;  Emerick  v. 
Kohler,  29  Barb.  (N.  Y.)  165. 

North  Carolina.  —  Den  v.  Green,  2  Hawks 
(N.  Car.)  218;  Wynne  v.  Alexander,  7  Ired. 
L.  (N.  Car.)  237,  47  Am.  Dec.  326;  Herring 
v.  Wiggs,  Term  (N.  Car.)  34;  Reed  v. 
Shenck,  2  Dev.  L.  (N.  Car.)  415. 

Pennsylvania. — Best  v.  Hammond,  55  Pa. 
St.  409;  Lodge  v.  Barnett,  46  Pa.  St.  477. 

South  Carolina. — Bratton  v.  Clawson,  3 
Strobh.  L.  (S.  Car.)  127;  Norwood  v.  Byrd, 
1  Rich.  L.  (S.  Car.)  135,  42  Am.  Dec.  406. 

Tennessee. — Massengill  v.  Boyles,  4  Humph. 
(Tenn.)  205. 

Vermont.  —  Butler  v.  Gale,  27  Vt.  739; 
Grand  Trunk  R.  Co.  v.  Dyer,  49  Vt.  74. 

Wisconsin.  —  Parkinson  v.  McQuaid,  54 
Wis.  473. 

3.  Parol  Evidence  Admissible  to  Explain  Latent 
Ambiguities. — In  the  following  cases  parol 
evidence  was  admitted  to  explain  latent  am- 
biguities or  correct  mistakes  in  the  descrip- 
tions : 

United  States. — Blake  v.  Doherty,  5  Wheat. 
(U.  S.)  359;  Deery  v.  Cray,  10  Wall.  (U.  S.) 
263. 

A  labama. — Guilmartin  v.  Wood,  76  Ala.  204. 

California. — Central  Pac.  R.  Co.  v.  Beal, 
47  Cal.  151  ;  Colton  v.  Seavey,  22  Cal.  496. 

Georgia. — Way  v.  Arnold,  18  Ga.  181  ;  Sum- 
merlin  v .  Hesterly,  20  Ga.  689,  65  Am.  Dec. 
639- 

Illinois. — Fisher  v.  Quaekenbush,  83  111. 
310;  Wabash,  etc.,  R.  Co.  v.  McDougal,  113 
111.  603;  Bybee  v.  Hageman,  66  111.  519; 
Colcord  v.  Alexander,  67  111.  581. 

Indiana. — Travellers  Ins.  Co.  v.  Yount,  98 
Ind.  454;  Hunt  v.  Francis,  5  Ind.  302. 

Kentucky.  —  Francis  v.  Hazlerig,  1  A.  K. 
Marsh.  (Kv.)  93;  Ven.iblc  v.  McDonald,  4 
Dana  (Ky.  j  336. 

Louisiana. — Robert  v.  Boutat,  9 La.  Ann.  29. 

Maine. —  Ames  r  .  Milton,  70  Me.  36;  Wing 
v.  Burgis,  13  Me.  [II  j  Brown  v.  Haven,  12 
Me.  164;  Abbott  v.  Abbott,  51  Me.  575  ;  Nick- 
<-r ~< iii  v.  Crawford)  16  Me.  245. 

Massachusetts. —  Iludlcv  v.  Citizens'  Sav. 
Inst.,  123  Mass.  301;  Miles  v.  Barrows,  1*2 
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3.  Contemporanea  Expositio  Est  Optima,  etc. — The  court  must  place  itself  as 
nearly  as  possible  in  the  situation  of  the  contracting  parties  at  the  time  the 
deed  was  made,  in  order  to  ascertain  their  intent.1  The  grant  is  to  be  con- 
strued with  reference  to  the  actual  rightful  state  of  the  property  at  the  time 


Mass.  579;  Hoar  v.  Goukiing,  116  Mass.  132; 
Stetson  v.  Dow,  16  Gray  (Mass.)  372  ;  Putnam 
v.  Bond,  100  Mass.  58,  1  Am.  Rep.  82 ;  Water- 
man v.  Johnson,  13  Pick.  (Mass.)  261;  Crafts 
v.  Hibbard,  4  Met.  (Mass.)  438. 

Michigan. — Ives  v.  Kimball,  1  Mich.  308. 

Mississippi. — Jenkins  v.  Bodley,  1  Smed. 
&  M.  Ch.  (Miss.)  338;  Spears  v.  Burton,  31 
Miss.  547. 

Missouri. —  Kronenberger  v.  Hoffner,  44 
Mo.  185. 

X,  -v  Hampshire. — Nutting  v.  Herbert,  35 
N.  H.  120;  Greenleaf  v.  Kilton,  11  N.  H.  531 ; 
Claremont  v.  Carlton,  2  N.  H.  373,  9  Am. 
Dec.  88;  Dow  v.  Jewell,  18  N.  H.  340,  45  Am. 
Dec.  371 ;  Hall  v.  Davis,  36  N.  H.  569. 

New  Jersey. — Morris,  etc.,  R.  Co.  v.  Bon- 
nell,  34  N.  J.  L.  474;  Fuller  v.  Carr,  33  N.  J. 
L.  157. 

New  York.  — Thomson  v.  Wilcox,  7  Lans. 
(N.  Y.)  376;  Pettit  v.  Shepard,  32  N.  Y.  97; 
Jackson  v.  Croy,  12  Johns.  (N.  Y.)  427;  Clark 
v.  Wethey,  19  Wend.  (N.  Y.)  320;  Seaman  v. 
Hogeboom,  21  Barb.  (N.  Y.)  398. 

North  Carolina. — Moses  v.  Peak,  3  Jones 
L.  (N.  Car.)  520;  Edwards  v.  Tipton,  77  N. 
Car.  222 ;  Lawrence  v.  Hyman,  79  N.  Car. 
209;  Graybeal  v.  Powers,  76  N.  Car.  66. 

Pennsylvania. — Burkholder  v.  Markley,  98 
Pa.  St.  37. 

South  Carolina. — Allen  v.  Fagan,  6  Rich. 
L.  (S.  Car.)  206. 

Tennessee. — Snodgrass  v.  Ward,  3  Hayw. 
(Tenn.)  40;  Jones  v.  Sharp,  9  Heisk.  (Tenn.) 
660;  Hughlett  v.  Conner,  12  Heisk.  (Tenn.)  83. 

Vermont. — White  v.  Miller,  22  Vt.  380; 
Armstrong  v.  Colby,  47  Vt.  360;  Fletchers. 
Phelps,  28  Vt.  258;  Patch  v.  Keeler,  28  Vt. 
332. 

Virginia.  —  Elliott  v.  Horton,  28  Gratt. 
(Va.)  766. 

Wisconsin. — Prentiss  v.  Brewer,  17  Wis. 
635,  86  Am.  Dec.  730 ;  Messer  v.  Oestreich,  52 
Wis.  684;  Jenkins  v.  Sharpf,  27  Wis.  472. 

niustrations. —  The  office  of  a  description  is 
not  to  identify  lands,  but  to  furnish  a  means 
*or  their  identification,  therefore  parol  evi- 
dence is  admissible  to  make  them  intelligent. 
Cleveland  v.  Obenchain,  107  Ind.  591 ;  Rucker 
v.  Steelman,  73  Ind.  396;  Lanman  v.  Crooker, 
97  Ind.  163,  49  Am.  Rep.  437. 

Where  a  deed,  conveying  a  parcel  of  land 
and  the  building  thereon,  described  the  side 
of  the  building  as  the  boundary,  the  presump- 
tion that  the  line  of  the  building  was  intended 
to  be  the  boundary  may  be  rebutted  by  proof 
that  a  fence  was  erected  along  a  line  a  few 
inches  from  the  line  of  such  boundary,  by 
agreement  between  the  grantee  and  the  adja- 
cent owners.    Meeks  v.  Willard,  57  N.  J.  L.22. 

In  Ilildebrand  v.  Fogle,  20  Ohio  157,  it  was 
held  that  extrinsic  parol  evidence  is  always 
admissible  to  give  effect  to  a  written  instru- 
ment by  applying  it  to  its  proper  subject-mat- 
ter bv  Droving  the  circumstances  under  which 


it  was  made,  thereby  enabling  the  court  to  put 
itself  in  the  place  of  the  parties,  with  all  the 
information  possessed  by  them,  the  better  to 
understand  the  terms  employed  in  the  con- 
tract, and  to  arrive  at  the  intention  of  the  par- 
ties. 

The  boundary  line  of  a  county  may  be  proved 
by  general  reputation.  Nelson  v.  State,  1  Tex. 
App.  41. 

It  is  competent  to  prove  by  a  surveyor  that 
the  boundary  line  claimed  by  a  plaintiff  is 
necessary  to  give  the  full  quantity  of  land 
called  for  by  his  deed.  Pope  v.  Hammer,  74 
N.  Y.  240. 

The  true  location  and  lines  of  the  boundaries 
set  out  in  a  deed  may  be  determined  by  parol 
evidence  and  by  evidence  of  general  reputa- 
tion.   Huffman  v.  Walker,  83  N.  Car.  411. 

See  infra,  this  title,  Establishtnent  of  Bound- 
ary Line  by  Evidence — Parol  Evidence.  And 
see  the  title  Parol  Evidence. 

1.  Contemporanea  Expositio  Est  Optima  et 
Fortissima  in  Lege  —  Massachusetts.  —  Old 
Colony  R.  Corp.  v.  Evans,  6  Gray  (Mass.)  25, 
66  Am.  Dec.  394;  Stone  v.  Clark,  1  Met. 
(Mass.)  378,  35  Am.  Dec.  370;  Lovejoy  v. 
Lovett,  124  Mass.  270;  Stevenson  -'.  Erskine, 
99  Mass.  367. 

New  Jersey.  —  Jackson  v.  Perrine,  35  N. 
J-  L-  i37- 

New  York.  —  Putzel  v.  Van  Brunt,  40  N. 
Y.  Super.  Ct.  501. 

Pennsylvania.  —  Province  v.  Crow,  70  Par 
St.  199. 

South  Carolina. —  Scates  v.  Henderson  (S. 
Car.  1895),  22  S.  E.  Rep.  726,  citing  2  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  497. 

Texas.  —  Lilly  v.  Blum,  70  Tex.  704;  Boon 
v.  Hunter,  62  Tex.  589;  Morrill  v.  Bartlett, 
58  Tex.  648  ;  Freeman  v.  Mahoney,  57  Tex.  626. 

The  language  of  a  patent  must  be  construed 
with  reference  to  the  understanding  between 
the  parties,  at  the  time  it  issued,  as  to  the  real 
location  of  the  surveys  mentioned  in  it,  where 
it  is  sought  to  establish  the  boundary  line  be- 
tween adjoining  surveys  thereby.  Standlee  -». 
Burkitt,  78  Tex.  620. 

The  construction  as  to  the  boundary  given 
to  a  doubtful  deed  by  the  parties  themselves, 
as  shown  by  their  acts  and  admissions,  will  be 
accepted  as  the  true  one  unless  the  contrary 
is  clearly  proved.  Stone  v.  Clark,  1  Met. 
(Mass.)  378,  35  Am.  Dec.  370.  See  further 
Evans  v.  Greene,  21  Mo.  170;  Cambridge  v. 
Lexington,  17  Pick.  (Mass.)  222;  Den  v.  Van 
Houten,  22  N.  J.  L.  61. 

Where  the  titles  of  both  parties  in  an  action 
in  regard  to  boundary  were  derived  from  a 
common  grantor,  the  calls  for  boundaries  as 
understood  at  the  time  they  were  made,  and 
according  to  the  usage  of  the  country  at  that 
time,  must  be  given  effect  as  against  more  re- 
cent surveys,  made  by  the  government,  which 
would  change  the  boundaries.  Lawrence  v. 
Burris,  13  La.  Ann.  611. 
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of  the  execution,  and  the  law  assumes  that  the  parties  refer  to  this  for  a  defi- 
nition of  the  terms  made  use  of  in  their  deed,  and  that  they  are  least  liable 
to  make  a  mistake.1 

4.  Falsa  Demonstratio  Non  Nocet — a.  In  General. — If  the  entire  descrip- 
tion in  a  grant,  taken  as  a  whole,  defines  with  intelligible  certainty  the  premises 
intended  to  be  conveyed,  a  conflicting  addition  to  the  description  will  not 
render  it  void  for  uncertainty,  and  such  conflicting  part  will  be  rejected  as 
false.2 


1.  England.—  Hull  v.  Lund,  I  H.  &  C.  684. 
Alabama. — Pollard  v.  Maddox,  28  Ala.  325. 
California. — Stanley  v.  Green,  12  Cal.  148. 
Iowa. —  Karmuller  v.  Krotz,  18  Iowa  356. 
Maine. —  Abbott  v.  Abbott,  51  Me.  581. 
Massachusetts.  —  White  v.   Crawford,  10 

Mass.  183;  Richardson  v.  Cambridge,  2  Allen 
(Mass.)  118,  79  Am.  Dec.  767  ;  Adams  *.  Froth- 
ingham,  3  Mass.  360,  3  Am.  Dec.  151 ;  Com. 
v.  Roxbury,  9  Gray  (Mass.)  493. 

New  Hampshire. —  Dunklee  v.  Wilton  R. 
Co.,  24  N.  H.  489;  Lane  v.  Thompson,  43  N. 
H.  324;  Richardson  v.  Palmer,  38  N.  H.  218. 

Pennsylvania. — Connery  v..  Brooke,  73  Pa. 
St.  84. 

Texas.  —  Wofford  v.  McKinna,  23  Tex.  45, 
76  Am.  Dec.  53. 

Compare  Roberts  v.  Roberts,  55  N.  Y.  275. 

Thus  where  the  grant  of  a  farm  was  made 
by  a  general  description,  without  any  particu- 
lar description  of  the  parcels  of  land  which 
were  intended  to  be  included,  it  was  held  that 
all  those  parcels  would  pass  under  the  grant 
which  were  at  the  time  of  the  conveyance  used 
and  cultivated  together.  Bell  v.  Woodward, 
46  N.  H.  315. 

The  grantor  in  a  deed  has  the  right,  by  a 
clause  inserted  in  the  same,  to  set  aside  the 
general  use  of  the  words  he  employs  and  to 
give  them  a  different  meaning  for  the  purposes 
of  the  deed  in  question,  or  the  parties  may  de- 
fine the  words  they  use,  and  if  the  definition  as 
agreed  on  is  free  from  ambiguity,  the  contract 
will  be  enforced  according  to  the  definition  so 
given.    Morrison  v.  Wilson,  30  Cal.  347. 

2.  Falsa  Demonstratio  Non  Nocet  — General 
Rule — England. — Rorke  v.  Errington,  7  H. 
L.  Cas.  617. 

United  States. — Massie  v.  Watts,  6  Cranch 
(U.  S.)  148;  Boardman  v.  Reed,  6  Pet.  (U.  S.) 
328;  Parker  v.  Kane,  22  How.  (U.  S.)  1; 
Stringer  v.  Young,  3  Pet.  (U.  S.)  320;  White 
v.  Luning,  93  U.  S.  515  ;  Hughes  v.  Cawthorn, 
35  Fed.  Rep.  248. 

Alabama. — Chadwickw.  Carson,  78  Ala.  116. 

Arkansas.  —  Montgomery  v.  Johnson,  31 
Ark.  74. 

California. — De  Levillain  v.  Evans,  39  Cal. 
120 ;  Colton  v.  Seavey,  22  Cal.  497;  Banks  v. 
Moreno,  39  Cal.  233;  Wade  v.  Deray,  50  Cal. 
376;  Dodge  v.  Walley,  22  Cal.  225,  83  Am. 
Dec.  61 ;  Reed  v.  Spicer,  27  Cal.  57. 

Connecticut.  —  Chatham  v.  Brainerd,  11 
Conn.  60. 

Georgia. — Andrews  v.  Murphy,  12  Ga.  431. 

Illinois.  —  Myers  v.  Ladd,  26  111.  415;  Ste- 
vens v.  Wait,  112  111.  544;  Holston  v.  Needles, 
115  111.  461;  Kruse  v.  Wilson,  79  111.  233;  Bo- 
wen  v.  Prout,  52  111.  354. 

Indiana. — Encrlish  v.  Roche,  6  Ind.  62. 


Iowa. — Barlow  v.  Chicago,  etc.,  R.  Co.,  29 
Iowa  276. 

Maine. — Crosby  v.  Bradbury,  20  Me.  67; 
Andrews  v.  Pearson,  68  Me.  19;  Chandler  v. 
Green,  69  Me.  350;  Vose  v.  Bradstreet,  27  Me. 
156;  Beal  v.  Gordon,  55  Me.  482;  Abbott  v. 
Abbott,  53  Me.  356. 

Massachusetts. — Parks  v.  Loornis,  6  Gray 
(Mass.)  467;  Wright  v.  Tukey,  3  Cush. 
(Mass.)  299;  Presbrey  v.  Presbrey,  13  Allen 
(Mass.)  283;  Bent  v.  Rogers,  137  Mass.  192: 
Woodward  v.  Nims,  130  Mass.  70;  Thatcher 
v.  Howland,  2  Met.  (Mass.)  41;  Doane  v. 
Willcutt,  16  Gray  (Mass.)  368;  Bosworth  v. 
Sturtevant,  2  Cush.  (Mass.)  393;  Worthing- 
ton  v.  Hylyer,  4  Mass.  196;  Bott  v.  Burnell, 
11  Mass.  163;  Slater  v.  Rawson,  1  Met. 
(Mass.)  450;  Cutler  v.  Tufts,  3  Pick.  (Mass.) 
272;  Bond  v.  Fay,  12  Allen  (Mass.)  86. 

Michigan. — Wilt  v.  Cutler,  38  Mich.  189; 
Wiley  v.  Lovely,  46  Mich.  83;  Ives  v..  Kim- 
ball, 1  Mich.  308;  Anderson  t>.  Baughman,  7 
Mich.  69,  74  Am.  Dec.  699.  - 

Minnesota.  —  Roberts  v.  Grace,  16  Minn. 
126. 

Missouri. — Union  R.,  etc.,  Co.  v.  Skinner, 
9  Mo.  App.  189;  Van  Amhurgh  v.  Randall,  115 
Mo.  607;  Page  v.  Scheibel,  11  Mo.  167;  Brad- 
shaw  v.  Bradbury,  64  Mo.  334;  Cooley  v. 
Warren,  53  Mo.  166;  Shewalter  v.  Pirner,  55 
Mo.  218;  Gibson  v.  Bogy,  2S  Mo.  47S. 

New  Hampshire.  —  White  v.  Gay,  9  N.  H. 
126,  31  Am.  Dec.  224;  Eastman  v.  Knight,  35 
N.  H.  551;  Kent  v.  Taylor,  64  N.  H.  489; 
Lyman  v.  Loomis,  5  N.  H.  408;  Johnson  v. 
Simpson,  36  N.  II.  91;  Harvey  v.  Mitchell, 
31  N.  H.  575  ;  Thompson  v.  Ela,  60  N.  H.  562. 

New  jersey .  —  Rieglesville  Delaware 
Bridge  Co.  v.  Bloom,  48  N.  J.  L.  368;  Mc- 
Laughlin v.  Bishop,  3^  N.  J.  L.  512;  Conover 
v.  Wardell,  22  N.  J.  Eq.  492. 

New  York. — Jackson  v.  Clark,  7  Johns. 
(N.  Y.)  223;  Jackson  v.  Moore,  6  Cow.  (N. 
Y.)  706;  Loomis  f.  Jackson,  19  Johns.  (N.  Y.) 
449;  Jackson  v.  Marsh,  6  Cow.  (N.  Y.)  281; 
Case  v.  Dexter,  106  N.  Y.  548;  Thayer  v. 
Finton,  108  N.  Y.  394;  Seaman  v.  Hogeboom, 
21  Barb.  (N.  Y.)  398;  Mason  v.  White,  11 
Barb.  (N.  Y.)  173;  Jackson-'.  Root,  18  Johns. 
(N.  Y  )  60;  Hathaway  v.  Power,  6  Hill  (N. 
Y.)  458  ;  Jackson  v.  Ransom,  18  Johns.  (N.  Y. ) 
107. 

North  Carolina.  —  Doe  v.  Mc  Arthur,  2 
Hawks  (N.  Car.)  33,  11  Am.  Dec.  738;  Scull 
v.  Pruden,  92  N.  Car.  168;  Goff  v.  Pope,  83 
N.  Car.  123. 

Ohio. —  Eggleston  v.  Bradford,  10  Ohio  312. 

Oregon.  —  Rayburn  -'.  Winant,  16  Oregon 
318;  Raymond  v.  Coffey,  5  Oregon  132. 

Pennsylvania. — Chaplin  v.  Srodes,  7  Watts 
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Reasonable  Construction. — A  deed  will  not  be  held  void  for  uncertainty  if  it 
can  be  given  effect  by  any  reasonable  construction,1  and  the  description 
will  be  construed  if  possible  so  that  no  part  of  it  will  be  rejected  or  rendered 
inoperative.* 


(Pa.)  410;  Holmes  v.  Mealy,  1  Phila.  (Pa.) 

339- 

South  Carolina. — Norwood  v.  Byrd,  1  Rich. 
L.  (S.  Car.)  135,  42  Am.  Dec.  406. 

Texas. — Lilly  v.  Blum,  70  Tex.  704;  Cleve- 
land v.  Sims,  69  Tex.  153;  Coffey  v.  Hen- 
dricks, 66  Tex.  676;  Bass  v.  Mitchell,  22  Tex. 
285;  Berry  v.  Wright,  14  Tex.  270;  Camley 
v.  Stanfield,  10  Tex.  546,  60  Am.  Dec.  219; 
Montague  County  v.  Clay  County  Land,  etc., 
Co.,  80  Tex.  392. 

Vermont. — Morrow  v.  Willard,  30  Vt.  118; 
Spillor  v.  Scribner,  36  Vt.  246;  Hibbard  v. 
Hurlburt,  10  Vt.  173;  Hull  v.  Fuller,  7  Vt.  100. 

West  Virginia.  —  Ruffner  v.  Hill,  31  W. 
Va.  428. 

Wisconsin. — Thompson  v.  Jones,  4  Wis.  106. 

Illustrations.  —  Where  the  tenth  call  in  a 
patent  is  "  N.  750  E.  610  poles,"  while  the  tenth 
call  in  the  survey  is  "  N.  750  E.  60  poles," 
such  discrepancy  will  not  void  the  patent  for 
uncertainty,  in  favor  of  a  junior  one,  where 
all  the  other  calls  agree,  and  where  by  go- 
ing back  to  the  beginning  and  reversing  the 
calls  and  running  to  the  disputed  call,  the 
quantity  of  land  called  for  would  be  embraced 
by  the  lines  as  so  run,  and  there  would  be  no 
conflict  between'the  senior  and  junior  patents. 
Simpkins  v.  Wells  (Ky.  1894),  26  S.W.  Rep.  587. 

Where  the  intention  of  the  parties  to  a  con- 
veyance would  be  defeated  by  adopting  the 
boundaries  as  described  in  the  deed,  they  will 
not  be  adopted.  U.  S.  v.  Cameron  (Arizona 
1889),  21  Pac.  Rep.  177. 

Where  a  boundary  line  described  in  a  deed 
calls  for  known  and  fixed  monuments,  and 
cannot  be  made  to  pass  through  all  of  them, 
some  must  be  disregarded,  and  it  is  for  the 
court  to  say  which,  when  trying  a  case  with- 
out a  jury.  Fitzgerald  v.  Brennan,  57Conn.  511. 

Where  all  the  calls  in  the  survey  cannot  be 
distinctly  traced,  as  few  should  be  disregarded 
as  possible,  where  it  is  sought  to  establish  the 
original  boundary,  and  the  gap  should  be 
closed  in  the  manner  most  consistent  with  all 
the  calls.  Hill  v.  Smith,  6  Tex.  Civ.  App.  312. 

Where  the  bounds  of  land  on  all  sides  are 
given,  and  it  is  also  described  as  one  and  a 
half  arpents  in  front  and  about  thirty  in  depth, 
and  the  call  for  thirty  arpents  in  depth  con- 
flicts with  the  other  calls  for  bounds,  such 
call  will  be  rejected  as  falsa  demonstratio. 
Clark  v.  Hammerle,  36  Mo.  620. 

1.  California. — Hicks  v.  Coleman,  25  Cal. 
T22,  85  Am.  Dec.  103. 

Maryland. — Peyton  v.  Ayres,  2  Md.  Ch.  64. 

Massachusetts.  —  Worthington  v.  Hylyer,  4 
Mass.  196;  Parks  v.  Loomis,6  Gray(Mass.  ^67  ; 
Bosworth  v.  Sturtevant,  2  Cush.  (Mass.)  399. 

New  Hampshire. — Johnson  v.  Simpson,  36 
N.  H.  91. 

New  York. — Lush  v.  Druse,  4  Wend.  (N.  Y.) 
313;  Frier  v.  Jackson,  8  Johns.  (N.  Y.)  495. 

Ohio. — Wolfe  v.  Scarborough,  2  Ohio  St. 
361. 

7' 


Tennessee. —  Fancher  v.  De  Montegre,  1 
Head  (Tenn.)  40. 

Vermont . —  Collins  v.  Lavelle,  44  Vt.  230. 

Disregarding  Mistakes. — Where  an  adjoining 
survey  is  called  for  by  mistake,  the  boundary 
line  of  a  survey  must  be  fixed  by  other  calls, 
and  the  erroneous  call  disregarded.  Mon- 
tague County  v.  Clay  County  Land,  etc.,  Co., 
80  Tex.  392. 

In  ascertaining  the  true  location  of  the  lines 
of  a  survey,  where  it  can  be  clearly  shown 
from  known  corners  that  there  is  a  mistake  in 
one  of  the  calls  of  a  deed,  such  mistake  will 
be  disregarded.  Daniel  v.  Princeton  (Ky. 
1893),  22  S.  W.  Rep.  324,  15  Ky.  L.  Rep.  108. 

Where,  by  adopting  in  a  survey  a  call  for  an 
open  corner  of  another  survey,  none  of  the 
courses  and  distances  from  one  well-estab- 
lished corner  to  another  would  be  made  to 
correspond,  nor  would  the  requisite  amount 
of  land  be  included,  such  call  will  be  rejected 
as  having  been  inserted  by  mistake.  Robert- 
son v .  Mooney,  1  Tex.  Civ.  App.  379;  Lane  v. 
Thompson,  43  N.  H.  320. 

In  Lush  v.  Druse,  4  Wend.  (N.  Y.)  313,  de- 
mised premises  were  described  in  a  lease  by 
number  of  lot  and  by  metes  and  bounds,  and 
the  metes  and  bounds  applied  to  a  lot  of  a  dif- 
ferent number,  and  it  was  held  that  the  prac- 
tical location  was  evidence  of  a  mistake  in  the 
latter  part  of  the  description,  and  that  the 
lease  should  be  held  good  notwithstanding. 

The  defendant  owned  a  lot  of  land  known 
as  No.  330,  which  he  purchased  of  one  S.  He 
conveyed  it  to  the  plaintiff,  describing  it  as 
bounded  north  by  a  passageway  twenty-five 
feet,  east  by  lot  No.  347  one  hundred  and 
twenty-six  feet,  south  by  M  street  twenty-five 
feet,  and  west  by  lot  No.  349  one  hundred 
and  twenty-six  feet.  The  boundaries  north 
and  south  were  correctly  given,  but  the  east 
boundary  was  lot  No.  329,  not  347,  and  the 
west  331,  not  349.  It  w-as  held,  notwithstand- 
ing the  error  in  the  numbers  of  the  lots  re- 
ferred to,  that  the  deed  should  be  sustained. 
Johnson  v.  Simpson,  36  N.  H.  91. 

2.  No  Part  to  tie  Rejected  if  Effect  can  be  Given 
It. — Watters  v.  Bredin,  70  Pa.  St.  238;  Her- 
rick  v.  Hopkins,  23  Me.  217;  Waterman  v.  An- 
drews, 14  R.  I.  589;  Coleman  v.  Beach,  97  N. 
Y.  545;  Hussner  v.  Brooklyn  City  R.  Co.,  96 
N.  Y.  18;  Case  v.  Dexter,  106  N.Y.  548;  Sal- 
isbury v.  Andrews,  19  Pick.  (Mass.)  253. 

Every  call  in  the  description  of  a  deed  is  to 
be  answered,  if  it  can  be  done,  and  the  inten- 
tion of  the  parties  is  to  be  sought  by  looking 
at  the  whole,  and  none  is  to  be  rejected  if  all 
the  parts  can  stand  consistently  together.  Her- 
rick  v.  Hopkins,  23  Me.  217. 

In  Salisbury  v.  Andrews,  19  Pick.  (Mass.) 
250,  253,  the  court,  by  Shaw,  C.  J.,  said  :  "  Ev- 
ery provision,  clause,  and  word  [in  a  convey- 
ance] shall  be  taken  into  consideration  in  ascer- 
taining the  meaning  of  the  parties,  whether 
words  of  grant,  of  covenant,  or  description,  or 
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Intention  of  Parties  that  All  the  Elements  Be  Necessary  to  Identification. — Where  it  is  the 
evident  intention  of  the  parties  that  all  the  elements  of  description  should  be 
necessary  to  the  identification  of  the  premises,  nothing  will  pass  by  the  deed 
except  what  corresponds  with  those  particulars.1  On  the  other  hand,  if  it 
does  not  appear  to  be  necessary  to  satisfy  all  the  elements  of  description,  or 
if  there  is  inconsistency  between  the  parts  of  the  description,  and  enough  of 
them  are  sufficiently  reasonable  to  locate  the  land  which  the  parties  desire 
to  be  conveyed,  the  repugnant  elements  of  the  description  will  be  rejected, 
and  the  deed  will  be  construed  to  pass  those  lands  which  fall  within  the 
consistent  elements  of  the  description.2 

b.  Some  Demonstrations  True,  Some  False. — If  there  is  any  land 
wherein  some  of  the  demonstrations  are  true  and  some  false,  only  those 
lands  shall  pass  wherein  the  demonstrations  are  true  ;  or,  in  other  words, 
where  the  grantor  in  a  deed  owns  lands  which  comply  with  all  the  particu- 
lars of  the  description,  the  deed  passes  title  to  those  lands  only,  although  it 
may  appear  that  the  grantor  intended  other  premises  to  pass  also,  which 
were  included  within  only  a  part  of  the  description.3 

c  Particular  Description  Controls  General. — In  arriving  at  the 
false  description  which  is  to  be  rejected,  the  rule  is  that  a  particular  or  special 


words  of  qualification,  restraint,  exception  or 
explanation,  *  *  *  and  every  word  shall  be 
presumed  to  have  been  used  for  some  purpose, 
and  shall  be  deemed  to  have  some  force  and 
effect." 

1.  Where  Intention  Is  to  Make  All  the  Ele- 
ments Essential  to  Identification. — Brown  v.  Sal- 
tonstall,  3  Met.  (Mass.)  423;  Warren  v.  Cogs- 
well, 10  Gray  (Mass.)  76;  Worthington  v.Hyl- 
yer,  4  Mass.  196;  Powell  v.  Clark,  5  Mass. 
355,  4  Am.  Dec.  67;  Wendell  v.  Jackson,  8 
Wend.  (N.  Y.)  183,  22  Am.  Dec.  635  ;  Jackson 
v.  Barringer,i5  Johns.  (N.Y.)  471 ;  Jackson  v. 
Sprague,  1  Paine  (U.  S.)  494. 

2.  Repugnant  Elements  of  the  Description  Re- 
jected— England. — Anstee  v.  Nelms,  1  H.  & 
N.  225;  Doe  v.  Ashley,  10  B.  663,  ^9  E. 
C.  L.  663;  Doe  v.  Hubbard,  15  Q.  B.  236,  69 
E.  C.  L.  236;  Goodtitle  v.  Southern,  1  M.  & 
S.  299;  Dyne  v.  Nutley,  14  C.  B.  122,  78  E. 
C.  L.  122;  Manning  v.  Fitzgerald,  29  L.  J. 
Exch.  24;  Llewellyn  v.  Jersey,  11  M.  &  W. 
183;  Travers  v.  Blundell,  6  Ch.  Div.  436; 
Taylor  v.  Parry,  1  M.  &  G.  604,  39  E.  C.  L. 
569;  Doe  v.  Galloway,  5  B.  &  Ad.  43,  27 
E.  C.  L.  28;  Boyle  v.  Mulholland,  10  Ir.  C. 
L.  R.  150. 

United  States. — Parker  v.  Kane.  22  How. 
(U.  S.)  1 ;  Deery  v.  Cray,  10  Wall.  (U.  S.)  263. 

Arkansas. — Tubbs  v.  Gatewood,  26  Ark. 
128. 

California. — Dodge  v.  Walley,  22  Cal.  224, 
83  Am.  Dec.  61 ;  Wade  v.  Deray,  50  Cal.  376. 

Conticcticut. — Law  v.  Hempstead,  10  Conn. 
23;  Scofield  v.  Lockwood,  35  Conn.  428. 

Maine. — Crosby  v.  Bradbury,  20  Me.  61 ; 
Abbott  v.  Abbott,  53  Me.  360;  Beal  v.  Gor- 
don, 55  Me.  482. 

Maryland. — Fenwick  v.  Floyd,  I  Har.  & 
G.  (Md.)  172;  Thomas  v.  Turvey,  I  Har. 
&  G.  (Md.)  435. 

Massachusetts.  —  Bond  v.  Fay,  8  Allen 
(Mass.)  212;  Parks  v.  Loomis,  6  Gray  (Mass.) 
467;  Presbrey  v.  Presbrey,  13  Allen  (Mass.) 
283;  Doane  v.  Willcutt,  16  Gray  (Mass.)  371  ; 
Bosworth  v.  Sturtevant,  2  Cush.  (Mass.)  392. 


Michigan.  —  Anderson  v.  Baughman,  7 
Mich.  69,  74  Am.  Dec.  699. 

Mississippi. — Wilkinson  v.  Davis,  Freem. 
(Miss.)  58. 

Missouri. — Shewalter  v.  Pirner,  55  Mo. 
218. 

New  Hampshire. — Johnson  v.  Simpson,  36 
N.  H.  91 ;  Andrews  v.  Todd,  50  N.  H.  565. 

Neiv  Jersey. — Thayer  v.  Torrey,  37  N.  J. 
L.  339- 

Nezv  York. — Lush  v.  Druse,  4  Wend.  (N. 
Y.)  313;  Wendell?*.  Jackson,  8  Wend.  (N.  Y.) 
183,  22  Am.  Dec.  635;  Jackson  v.  Clark,  7 
Johns.  (N.  Y.)  223;  Loomis  v.  Jackson,  19 
Johns.  (N.  Y.)  449. 

Oregon. — Raymond  v.  Coffey,  5  Oregon 
132. 

Tennessee. — Fancher  v.  De  Montegre,  I 
Head  (Tenn.)  40. 

Texas. — Bass  v.  Mitchell,  22  Tex.  285. 
Vermont. — Morrow  v.  Willard,  30  Vt.  118; 
Spiller  v.  Scribner,  36  Vt.  246. 

Wisconsin. — Hathaway  v.  Juneau,  15  Wis. 
262. 

Where  there  is  a  description  in  a  deed,  fol- 
lowed by  an  exception  which  is  uncertain,  the 
exception  may  be  void  for  uncertainty,  but 
the  description  will  stand.  Thayer  v.  Torre}', 
37  N.  J.  L.  339. 

Where  there  is  a  false  call  in  a  deed,  though 
it  refers  to  known  monuments,  if  the  false  de- 
scription can  be  rejected  and  leave  sufficient 
description  to  identify  the  land,  the  false  de- 
scription should  be  rejected  and  the  remainder 
will  pass.    Shewalter  v.  Pirner,  55  Mo.  218. 

3.  Where  Some  Descriptions  True  and  Some 
False. — Morrell  v.  Fisher,  4  Exch.  591 ;  Griffiths 
v.  Penson,  1  H.  &  C.  862  ;  Barton  v.  Dawes,  10 
C.  B.  261,  70  E.  C.  L.  261 ;  Llewellyn  v.  Jer- 
sey, 11  M.  &  W.  183;  Pedley  v.  Dodds,  L.  R. 
2  Eq.  819;  Smith  v.  Ridgway,  L.  R.  1  Exch. 
46,  331  ;  Webber  v.  Stanley,  16  C.  B.  N.  S.  698, 
in  E.  C.  L.  698,  Shepherd's  Touchstone  29; 
Boyle  v.  Mulholland,  10  Ir.  C.  L.  R.  150; 
Warren  v.  Cogswell,  10  Gray  (Mass.)  76; 
Brown  v.  Saltonstall,  3  Met.  (Mass.)  423. 
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description  will  control  a  general  or  implied  description,  in  whatsoever 
order  they  may  appear.1 

But  if  the  Particular  Description  Is  Uncertain  or  obscure,  the  general  description 

will  prevail,  and  the  particular  description  will  be  rejected  as  false,  on  the 
ground  that  that  which  is  least  likely  to  be  erroneous  shall  prevail.2 

d.  Most  Material  Element  Prevails. — The  most  material  and  most 
certain  calls  prevail  over  those  which  are  less  material  and  less  certain,3 

c.  Repugnant  Clauses.— Where  there  are  two  repugnant  clauses  in  a 
description  in  a  deed,  the  first  must  prevail,  except  that  the  granting  clause 
controls  the  introductory  one.4 


1.  Particular  Description  Controls  General  De- 
scription —  General  Rule  —  United  States.  — 
Howell  v.  Saule,  5  Mason  (U.  S.)  410. 

Alabama. — Guilmartin  v. Wood,  76  Ala.  204. 

Illinois. — Sharp  v.  Thompson,  100  111.  447, 
39  Am.  Rep.  61. 

Indiana. — Gano  v.  Aldridge,  27  Ind.  294. 

loiva.  —  Marshall  v.  McLean,  3  Greene 
(Iowa)  363;  Wright  v.  Cochran,  3  Greene 
(Iowa)  507;  Barneys.  Miller,  18  Iowa  460. 

Maine. — Herrick  v.  Hopkins,  23  Me.  217; 
Hathorn  v.  Hinds,  69  Me.  326;  Brunswick 
Sav.  Inst.  v.  Crossman,  76  Me.  577. 

Massachusetts. — Dana  v.  Middlesex  Bank, 
10  Met.  (Mass.)  250;  Bott  v.  Burnell,  11  Mass. 
163;  Smith  v.  Strong,  14  Pick.  (Mass.)  128; 
Whiting  v.  Dewey,  15  Pick.  (Mass.)  428;  Winn 

Cabot,  18  Pick.  (Mass.)  553. 

Missouri. — Grandy  v.  Casey,  93  Mc.  595. 

New  Hampshire. — Barnard  v.  Martin,  5  N. 
PI.  536;  Nutting  v.  Herbert,  35  N.  H.  120; 
Johnson  v.  Simpson,  36  N.  H.  91. 

New  Jersey. — McEowen  v.  Lewis,  26  N. 
J.  L.  451. 

New  Tork. — Hathaway  v.  Power,  6  Hill  (N. 
Y.)  453;  Jackson  v.  Clark,  7  Johns.  (N.  Y.) 
217;  Jackson  v.  Loomis,  18  Johns.  (N.  Y.)  81 ; 
Hunt  v.  Raplee,  44  Hun  (N.  Y.)  149;  Jones 
v.  Smith,  73  N.  Y.  205;  Ousby  v.  Jones,  73 
N.  Y.  621. 

Tennessee. — Bell  v.  Hickman,  6  Humph. 
(Tenn.)  398;  Wright  v.  Mabry,  9  Yerg. 
(Tenn.)  55. 

Texas. — Minor?'.  Kirkland  (Tex.  Civ.  App. 
1892),  20  S.  W.  Rep.  932;  Lutcher,  etc., 
Lumber  Co.  v.  Hart  (Tex.  Civ.  App.  1894), 
26  S.  W.  Rep.  94. 

Verinont. — Fletcher  v.  Clark,  48  Vt.  211. 

West  Virginia. — Bowers  v.  Dickinson,  30 
W.  Va.  709. 

2.  Where  Particular  Description  Uncertain  or 
Obscure — California. — Haley  v.  Amestoy,  44 
Cal.  132. 

Zozva. — Barney  v.  Miller,  18  Iowa  460;  Mar- 
shall -'.  McLean,  3  Greene  (Iowa)  363. 

Maine. — Herrick  v.  Hopkins,  23  Me.  217; 
Ricker  v.  Barry,  34  Me.  116;  Andrews  v. 
Pearson,  68  Me.  19. 

Massachusetts.  —  Foss  v.  Crisp,  20  Pick. 
(Mass.)  121  ;  Sawyer  v.  Kendall,  10  Cush. 
(Mass.)  241. 

Missouri. —  Rutherford  v.  Tracy,  48  Mo. 
325,  8  Am.  Rep.  104. 

Neiv  Hampshire. — Ela  v.  Card,  2  N.  H.  175, 
9  Am.  Dec.  46;  Peaslee  v.  Gee,  19  N.  H.  273. 

New  Jersey, — Wuesthoff  v.  Seymour,  22 
N.  J.  Eq.  66. 


North  Carolina. — Miller  v.  Cherry,  3  Jones 
Eq.  (N.  Car.)  24;  Nash  v.  Wilmington,  etc., 
R.  Co.,  67  N.  Car.  '413. 

Vermont . — Spiller  v.  Scribner,  36  Vt.  245. 

A  particular  description  will  not  control  a 
general  description  if  it  follows  the  latter 
merely  in  the  way  of  reiteration  or  affirmation. 
Piper  v.  True,  36  Cal.  606;  Barney  v.  Mil- 
ler, 18  Iowa  460. 

A  general  description  may  be  used  to  cor- 
rect the  calls  of  a  particular  description  pre- 
ceding it,  some  of  which  are  repugnant. 
Peaslee  v.  Gee,  19  N.  H.  273. 

In  Marshall  v.  McLean,  3  Greene  (Iowa) 
363,  it  was  held  that  a  particular  description 
in  a  deed  ought  not  to  limit  the  grant  made 
certain  under  a  general  description,  unless  it 
can  be  clearly  ascertained  from  all  the  words 
used  that  it  was  the  intention  of  the  parties  to 
restrict  the  grant  by  the  particular  description. 

Where  land  reserved  from  a  larger  tract, 
and  known  by  a  specified  name,  is  defined  by 
accurate  boundaries  and  possession  isacquired 
by  a  purchaser  according  to  such  boundary,  a 
general  description  of  such  land  as  the  land 
agreed  to  be  conveyed  to  a  person  named  will 
control  a  particular  description  of  the  same 
land.    Martin  v.  Lloyd,  94  Cal.  195. 

3.  The  Most  Material  and  Certain  Calls  Control 
—  United  States. — Newsom  -•.  Pryor,  7  Wheat. 
(U.  S.)  10;  Preston  v.  Bowman,  6  Wheat.  (U. 
S.)  582. 

California.  —  Costro  v.  Tennent,  44  Cal. 
253;  Mayo  v.  Mazeaux,  38  Cal.  442;  Wade  v. 
Deray,  50  Cal.  376. 

Connecticut. — Roberti  v.  Atwater,  43  Conn. 
54°- 

Florida. — Hogans  v.  Carruth,  19  Fla.  84. 

Illinois. — Kruse  v.  Wilson,  79  111.  233. 

Maine. — Lincoln  v.  Wilder,  29  Me.  169. 

Marvland. — Thomas  v.  Godfrey,  3  Gill  & 
J.  (Md  )  142. 

New  Hampshire. — Bowman  v.  Farmer,  8  N. 
H.  402;  Hall  v.  Davis,  36  N.  H.  569;  Driscoll 
v.  Green,  59  N.  H.  101. 

New  Tork.  — Fatten  v.  Stitt,  6  Robt.  (N. 
Y.)  431;  Jackson  v.  Camp,  1  Cow.  (N.  Y.) 
605;  Doe  v.  Thompson,  5  Cow.  (N.  Y.)  371: 
Jackson  v.  Moore,  6  Cow.  (N.  Y.)  706. 

North  Carolina. — Miller  v.  Cherry,  3  Jones 
Eq.  (N.  Car.)  24;  Jones  v.  Bunker,  83  N.  Car. 
324- 

Oregon. — Raymond  -'.  Coffey,  5  Oregon  132. 
Pennsylvania. — Burns  v.  Sutherland,  7  Pa. 

St.  103. 

4.  When  there  Are  Two  Repugnant  Clauses.  — 

Tubbs  r.  Gatewood,  26  Ark.  128;  Webb  v. 
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But  the  Recitals  may  Sometimes  Control  or  qualify  a  general  description  where 
they  give  a  clearer  idea  of  the  intention  of  the  parties  than  is  given  by  a 
vague  statement  of  what  is  intended  to  be  conveyed.1 

5.  Conflicting  Descriptions. — Where  there  are  two  conflicting  descriptions 
of  the  same  land  in  a  deed,  the  grantee  may  elect  that  which  is  most  favor- 
able to  himself.2 

Description  Uncertain — Construed  Most  Favorably  to  Grantee. — And  where  a  descrip- 
tion is  uncertain  it  will  be  construed  in  the  way  most  favorable  to  the 
grantee,  since  it  is  assumed  that  the  grantor  is  to  blame  if  he  left  the  matter 
doubtful.3 

Eule  Otherwise  in  Public  Grants. — But  while  the  description  in  private  grants  is 
construed  in  favor  of  the  grantee,  public  grants  are  construed  against  him.* 


Webb,  29  Ala.  606;  Magowan  v.  Branham,  95 
Ky.  581 

But  in  Rathbun  v.  Geer,  64  Conn.  421,  it 
was  held  that  in  case  of  an  irreconcilable 
repugnancy  between  two  descriptions  of  the 
same  land  in  the  distribution  of  an  estate, 
there  was  no  rule  that  the  former  should  pre- 
vail.   And  see  Ousby  v.  Jones,  73  N.  Y.  621. 

Where  a  recital  in  a  deed  sets  forth  that  the 
land  is  located  on  one  survey,  and  the  calls  in 
the  deed  are  well-known  monuments,  and  by 
these  calls  the  land  is  located  on  two  surveys, 
the  calls  will  prevail  over  the  recital.  Ma- 
gowan v.  Branham,  95  Ky.  581.  See  West  v. 
Bretelle,  115  Mo.  653. 

1.  Recitals  Controlling  or  Qualifying  General 
Description.  —  Moore  v.  Magrath,  Cowp.  9; 
Peck  v.  Hensley,  20  Tex.,  677;  Shep.  Touch. 
(Prest.  ed.)  76;  3  Washb.  R.  P.  (5th  ed.), 
p.  461. 

In  Moore  v.  Magrath,  Cowp.  9,  the  lands 
intended  to  be  conveyed  were  set  out  particu- 
larly in  the  preamble  and  were  afterwards 
minutely  described  in  the  premises,  and  then 
followed  a  sweeping  clause  purporting  to  con- 
vey "all  other  the  donor's  lands,  tenements 
and  hereditaments  in  Ireland."  It  was  held 
that  the  recitals  governed,  and  that  nothing 
passed  by  the  sweeping  clause,  the  intention 
of  the  grantor  being  more  clearly  expressed 
in  the  recitals. 

2.  Two  Conflicting  Descriptions  —  Grantee's 
Right  of  Election. — Melvin  v.  Merrimack  River 
Locks,  etc.,  5  Met.  (Mass.)  27  ;  Webb  v.  Webb, 
29  Ala.  606;  Esty  v.  Baker,  50  Me.  325,  79  Am. 
Dec.  616;  Vance  v.  Fore,  24  Cal.  435;  Hall 
v.  Gittings,  2  Har.  &  J.  (Md.)  112;  Patten  v. 
Stitt,  6  Robt.  (N.  Y.)  431. 

3.  Description  Uncertain  —  Construed  against 
Grantor — California. —  Dodge  v.  Walley,  22 
Cal.  225,  83  Am.  Dec.  61. 

Connecticut. —  Marshall  v.  Niles,  8  Conn. 
369- 

Georgia. — Ray  v.  Pease  (Ga.  1894),  22  S.  E. 
Rep.  196,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  496. 

Maine.  —  Winslow  v.  Patten,  34  Me.  25; 
Vose  v.  Handy,  2  Me.  322,  11  Am.  Dec.  101. 

Maryland. —  Carroll  v.  Norwood,  5  Har.  & 
J.  (Md.)i55. 

Massachusetts.  —  Salisbury  v.  Andrews,  19 
Pick.  (Mass.)  253;  Worthington  v.  Hylyer,  4 
Mass.  205  ;  Ganley  v.  Looney,  100  Mass.  359. 

New  Hampshire. —  Clough  v.  Bowman,  15 
N.  H.  504;  Sanborn  v.  Clough,  40  N.  H.  330. 

4  C.  of  L. — 51  801 


Pennsylvania. —  Grubb  v.  Grubb,  101  Pa. 
St.  11. 

South  Carolina. —  Foy  v.  Nealj  2  Strobh.  L. 
(S.  Car.)  156;  Johnson  v.  M'Millan,  1  Strobh. 
L.  (S.  Car.)  143. 

But  the  rule  that  the  language  of  a  convey- 
ance is  to  be  taken  most  strongly  against  the 
grantor,  has  no  application  when  the  dispute 
occurs  between  parties  claiming  under  the 
same  conveyance.  Coleman  v.  Beach,  97  N. 
Y.  545- 

In  Klaer  v.  Ridgway,  86  Pa.  St.  534,  the 
court,  by  Paxson,  J.,  said:  "It  is  a  familiar 
rule  that  a  deed  or  grant  must  be  construed 
most  strongly  against  the  grantor.  This  ap- 
plies with  especial  force  to  a  reservation  or  re- 
striction in  a  deed  whereby  there  is  a  withhold- 
ing of  something  from  the  grant." 

See  the  title  Deeds. 

4.  Di  Case  of  Public  Grants — Rule  Otherwise. 

— Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  (U.  S.)  544;  Kingston-upon-Hull  Dock 
Co.  v.  La  Marche,  8  B.  &  C.  42,  15  E.  C.  L. 
153;  Leeds,  etc.,  Canal  Co.  v.  Hustler,  1  B. 
&  C.  424,  8  E.  C.  L.  181;  Stourbridge  Canal 
v.  Wheeley,  2  B.  &  Ad.  792,  22  E.  C.  L.  185; 
La  Plaisance  Bay  Harbor  Co.  v.  Monroe, 
Walk.  Ch.  (Mich.)  158. 

The  government  being  a  trustee  for  the 
public,  the  rule  that  grants  are  to  be  con- 
strued most  strongly  against  the  grantor  does 
not  apply  to  public  grants.  McManus  v.  Car- 
michael,  3  Iowa  1. 

In  Boston  v.  Richardson,  13  Allen  (Mass.) 
146,  it  was  held  that  the  rule  that  public 
grants  are  to  be  construed  most  strongly 
against  the  grantee,  is  only  to  be  resorted  to 
when  the  language  is  so  ambiguous  that  all 
other  rules  of  construction  fail;  but  when 
words  having  an  established  and  definite  mean- 
ing are  used  in  an  ordinary  grant  of  land, 
they  are  to  receive  the  same  construction, 
whether  the  grant  be  a  public  or  a  private 
one. 

The  same  rules  apply  to  the  construction 
of  a  deed  made  by  officers  of  the  court  as  by 
private  individuals.    White  v.  Luning,  93  U. 

s.  515. 

In  Blakeley  v.  Bestor,  13  III.  708,  it  was 
held  that  the  rules  of  construction  in  respect 
to  the  description  of  the  land  conveyed  by 
deed  from  the  state  or  other  public  body  are 
the  same  as  if  such  description  were  used  in 
a  deed  between  private  individuals.  See  th<». 
title  Public  Lands. 
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Description  Hopelessly  Uncertain. 


The  Rule  in  Favor  of  the  Grantee  is  not  resorted  to  where  the  premises  can  be 
identified  by  other  methods,  and  generally,  in  case  of  conflicting  descriptions, 
it  may  be  said  that  that  one  must  be  adopted  which  is  most  certain  and 
about  which  there  is  the  least  likelihood  of  mistake.1  Where  there  are  sev- 
eral descriptions  each  will  be  given  effect,  if  possible.2 

6.  Description  Hopelessly  Uncertain. — When  a  description  is  hopelessly 
uncertain  the  conveyance  is  void  and  no  title  passes  under  it.3 


1.  Qualification  of  Rule  of  Construction  In 
Favor  of  Grantee — United  States. — Brown  v. 
Huger,  21  How.  (U.  S.)  305;  Lodge  v.  Lee, 
6  Cranch  (U.  S.)  237. 

Alabama. — Guilmartin  v.  Wood,  76  Ala.  204. 

California. — Piercy  v.  Crandall,  34  Cal. 
334;  Mayo  v.  Mazeaux,  38  Cal.  442;  Ferris  v. 
Coover,  10  Cal.  628;  Hicks  v.  Coleman,  25 
Cal.  143,  85  Am.  Dec.  103. 

Kentucky. — Craig  v.  Hawkins,  1  Bibb  (Ky.) 
54- 

Maine. — Esty  v.  Baker,  50  Me.  331,  79  Am. 
Dec.  616;  Haynes  v.  Jackson,  59  Me.  386; 
Chadbourne  v.  Mason,  48  Me.  391 ;  Herrickf. 
Hopkins,  23  Me.  217. 

Massachusetts.  —  Sawyer  v.  Kendall,  10 
Cush.  (Mass.)  241;  Melvin  v.  Merrimack 
River  Locks,  etc.,  5  Met.  (Mass.)  28;  Beahan 
v.  Stapleton,  13  Gray  (Mass.)  427;  Dodd  v. 
Witt,  139  Mass.  63,  52  Am.  Rep.  700;  Com. 
v.  Roxbury,  9  Gray  (Mass.)  490;  Woodward 
v.  Nims,  130  Mass.  70. 

Missouri. — Rutherford  v.  Tracy,  48  Mo. 
325,  8  Am.  Rep.  104. 

New  Hampshire. — Hall  v.  Davis,  36  N.  H. 
569;  White  v.  Gay,  9  N.  H.  126,  31  Am.  Dec. 
224;  Bell  v.  Sawyer,  32  N.  H.  72. 

New  Tork.— White  v.  Williams,  48  N.  Y. 
344;  Drew  v.  Swift,  46  N.  Y.  208;  Raynor  v. 
Timerson,  46  Barb.  (N.  Y.)  518. 

North  Carolina. — Miller  v.  Cherry,  3  Jones 
Eq.  (N.  Car.)  29. 

Pennsylvania. — Ogden  v.  Porterfield,  34  Pa. 
St.  196;  Duncan  v.  Madara,  106  Pa.  St.  562; 
Murphy  v.  Campbell,  4  Pa.  St.  485. 

South  Carolina . — Fulwood  v.  Graham,  1 
Rich.  (S.  Car.)  491 ;  Welch  v.  Phillips,  1  Mc- 
Cord  L.  (S.  Car.)  215. 

Vermont. — Hibbard  v.  Hurlburt,  10  Vt.  173. 

Illustrations.  —  Where  a  boundary  line  is 
being  laid  off  between  adjoining  surveys,  as 
between  two  proposed  lines,  that  should  be 
preferred  which  coincides  with  the  largest 
number  of  the  calls  of  the  original  survey. 
Ferguson  v.  Bloom,  144  Pa.  St.  549,  48  Leg. 
Int.  (Pa.)  488.  • 

Where  a  call  is  erroneous  or  there  is  a  dis- 
crepancy between  the  field  notes  of  adjoin- 
ing surveys,  that  call  controls  in  fixing  the 
boundary,  which  is  shown  by  the  whole  evi- 
dence to  be  most  reliable.  Schley  v.  Blum 
(Tex.  Civ.  App.  1893),  22  S.  W.  Rep.  264. 

The  purchaser  of  a  lot  is  entitled  to  hold 
the  boundary  as  described  in  his  deed,  when 
his  grantor  has  platted  and  conveyed  it  ac- 
cording to  a  certain  description,  as  against  the 
purchaser  of  an  adjoining  lot,  who  bought  it 
according  to  a  description  making  it  extend  up 
to  a  fence  running  across  the  first  grantee's 
premises.  Breneiser  v.  Davis,  134  Pa.  St.  I, 
47  Leg.  Int.  (Pa.)  367. 


2.  Law  v.  Hempstead,  10  Conn.  23. 

3.  Where  Description  Hopelessly  Uncertain  — 
Instrument  Void —  United  States.  —  Boardman 
v.  Reed,  6  Pet.  (U.  S.)  345;  Deery  v.  Crav, 
10  Wall.  (U.  S.)  269;  U.  S.  v.  King,  3  How. 
(U.  S.)  773;  Le  Franc  v.  Richmond,  5  Sawy. 
(U.  S.)  601. 

Alabama. — Bernstein  v.  Humes,  71  Ala.  260. 

California.  —  Tryon  v.  Huntoon,  67  Cal. 
325  ;  Matter  of  California  College,  1  Cal.  330; 
Reynolds  v.  West,  1  Cal.  322;  Moore  v.  Wil- 
kinson, 13  Cal.  478;  Seaward  v.  Malotte,  15 
Cal.  304;  Moss  v.  Shear,  30  Cal.  467. 

Illinois. — Shackleford  v.  Bailey,  35  111.  387. 

Indiana.  —  Gano  v.  Aldridge,  27  Ind.  294; 
Shoemaker  v.  McMonigle,  86  Ind.  421. 

Maine. — Moulton  v.  Egery,  75  Me.  485; 
Larrabee  v.  Hodgkins,  58  Me.  412;  Chad- 
bourne  v.  Mason,  48  Me.  391. 

Maryland.  —  Thomas  v.  Turvey,  1  Har.  & 

G.  (Md.)  437;  Fenwick  v.  Floyd,  1  Har.  &  G. 
(Md.)  172. 

Massachusetts.  —  Harvey  v.  Byrnes,  107 
Mass.  518. 

Mississippi.  —  Wilkinson  v.  Davis,  Freem. 
(Miss.)  58;  Brown  v.  Guice,  46  Miss.  299; 
Barnett  v.  Nichols,  56  Miss.  623. 

Missouri.  —  Campbell  v.  Johnson,  44  Mo. 
247  ;  Hardy  v.  Matthews,  38  Mo.  121 ;  Vasquez 
v.  Richardson,  19  Mo.  96;  Bell  v.  Dawson, 
32  Mo.  79;  Holme  v.  Strautman,  35  Mo.  293; 
Alexander  v.  Hickox,  34  Mo.  496,  86  Am.  Dec. 
118.  See  Hogan  v.  Page,  22  Mo.  55;  Hart  v. 
Rector,  7  Mo.  531 ;  Landes  v.  Perkins,  12  Mo. 
238;  Bates  v.  State  Bank,  15  Mo.  309,  55  Am. 
Dec.  145;  Webster  v.  Blount,  39  Mo.  500; 
Mellon  v.  Hammond,  17  Mo.  191. 

Nczv  Hampshire. —  Bailey  v.  White,  41  N. 

H.  337- 

New  Jersey.  —  Thayer  v.  Torrey,  37  N.  J. 
L-  339- 

New  Tork. — Peck  v.  Mallams,  10  N.  Y. 

5°9- 

North  Carolina.  —  Harrell  v.  Butler,  92  N. 
Car.  20 ;  Radford  v.  Edwards,  88  N.  Car.  347  ; 
Proctor  v.  Pool,  4  Dev.  L.  (N.  Car.)  370, 
Sheppard  v.  Simpson,  1  Dev.  L.  (N.  Car.) 
237;  Mayo  v.  Blount,  1  Ired.  L.  (N.  Car.)  283; 
Mann  v.  Taylor,  4  Jones  L.  (N.  Car.)  272,  69 
Am.  Dec.  750. 

Ohio.  —  Longworth  v.  U.  S.  Bank,  Wright 
(Ohio)  51;  Stanberry  v.  Nelson,  Wright 
(Ohio)  766.  See  McChesney  v.  Wainwright.  5 
Ohio  453  ;  Throckmorton  v.  Moon,  10  Ohio  42. 

South  Carolina. — Turner  v.  Moore,  1  Brev. 
(S.  Car.)  236;  Birchmore  v.  Broughton,  Harp. 
L.  (S.  Car.)  300. 

Texas.  —  Dull  v.  Blum,  68  Tex.  299. 

Wisconsin.  —  Johnson  v.  Ashland  Lumber 
Co.,  52  Wis.  458';  Williams  v.  Western  Union 
R.  Co.,  50  Wis.  71. 
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BOUNDARIES. 


When  Deed  Refers  to  Another  Deed. 


7.  When  Deed  Refers  to  Another  Deed  or  to  Map. — Where  one  deed  refers  to 
another  for  a  description,  it  is  to  be  taken  as  if  embodied  in  the  deed  refer- 
ring to  it,  and  the  premises  as  described  therein  will  pass  under  it.1 

Acknowledgment  and  Registry  of  Deed. — The  intention  of  the  grantor  as  to  the 
true  boundary  being  the  question  to  be  determined,  it  makes  no  difference 
whether  the  deed  referred  to  is  duly  acknowledged  or  recorded  or  not,  unless 
there  be  specific  reference  made  to  some  recorded  instrument,  then  the  lands 
described  in  that  only  can  pass.2 


In  Order  to  Make  a  Deed  Void  for  Uncertainty 

the  ambiguity  must  be  patent  and  appear  on 
the  face  of  the  instrument.  Campbell  v.  John- 
son, 44  Mo.  247. 

Illustrations. —  A  deed  of  a  certain  number 
of  acres  out  of  a  known  tract,  without  specify- 
ing the  part  of  the  tract  out  of  which  it  is  to 
betaken,  is  void  for  uncertainty.  Shackleford 
v.  Bailey,  35  111.  387. 

A  deed  of  a  certain  number  of  acres,  to  be 
taken  out  of  a  larger  tract,  which  describes  the 
land  sold  as  commencing  at  the  beginning 
corner  of  the  original  tract  and  to  be  taken  in 
a  square,  "if  it  will  admit  it,"  leaves  it  uncer- 
tain from  its  terms  in  what  form  the  land  is  to 
be  taken,  and  is  void  for  uncertainty,  unless  it 
can  be  sustained  by  evidence  outside  of  itself. 
A  void  deed  may  constitute  color  of  title  un- 
der a  plea  of  limitation  of  ten  years,  so  as  to 
enable  the  party  in  possession  claiming  under 
it  to  hold  by  limitation  to  the  extent  of  the 
boundaries  described  in  the  deed.  Wofford 
v.  McKinna,  23  Tex.  36,  76  Am.  Dec.  53. 

In  Hill  v.  Mowry,  6  Gray  (Mass.)  551,  it  was 
held  that  a  deed  which  fixed  the  boundaries 
of  a  tract  on  the  north  and  west,  and  described 
it  as  bounded  on  the  east  by  land  which 
bounded  it  only  in  part,  and  as  bounded  on 
the  south  by  land  which  was  separated  from  it 
by  the  land  of  another  person,  was  void  for  un- 
certainty. 

1.  Where  Deed  Refers  to  Another  Deed  or  to 
Map — General  Rule — England. — Wakeman  v. 
West,  7  C.  &  P.  480,  32  E.  C.  L.  592;  Lyle 
v.  Richards,  L,  R.  1  H.  L.  222. 

United  States. — Harris  v.  Equator  Min., 
etc.,  Co.,  3  McCrary  (U.  S.)  14. 

California. — Vance  v.  Fore,  24  Cal.  444. 

Cu  orgia. — McAfee  v.  Arline,  83  Ga.  645. 

Illinois. — Charter  v.  Graham,  56  111.  19. 

Maine. — Brunswick  Sav.  Inst.  v.  Crossman, 
76  Me.  577. 

Massachusetts.  —  Allen  v.  Bates,  6  Pick. 
(Mass.)  460;  Foss  v.  Crisp,  20  Pick.  (Mass.) 
121;  Langmaid  v.  Higgins,  129  Mass.  353; 
Boylston  v.  Carver,  n  Mass.  517;  Jenks  v. 
Ward,  4  Met.  (Mass.)  404;  Allen  v.  Taft,  6 
Gray  (Mass.)  552;  Needham  v.  Judson,  101 
Mass.  161;  Perry  v.  Binney,  103  Mass.  158; 
Whiting  v.  Dewey,  15  Pick.  (Mass.)  434; 
Lovejoy  v.  Lovett,  124  Mass.  270;  Davis  v. 
Rainsford,  17  Mass.  207;  Weller  v.  Barber, 
110  Mass.  44;  Wilson  v.  Underhill,  108  Mass. 
360. 

Michigan. — Daily  v.  Litchfield,  10  Mich. 
29;  Cronin  v.  Gore,  38  Mich.  381;  Fahey  v. 
Marsh,  40  Mich.  236. 

Minnesota. — Cannon  v.  Emmans,  44  Minn. 
294. 

Missouri. — West  v.  Bretelle,  115  Mo.  653. 


Nciv  Tork. — Jackson  v.  Parkhurst,4  Wend. 
(N.  Y.)  369;  Weeks  v.  Martin  (Supreme  Ct.), 
10  N.  Y.  Supp.  656. 

Rhode  Island. — Waterman  v.  Andrews,  14 
R.  I.  589. 

Vermont. — Lippett  v.  Kelley,  46  Vt.  523. 
Wisconsin. — Simmons  v.  Johnson,  14  Wis. 
526. 

Illustrations. — A  reference  to  a  will  recorded 
in  the  registry  of  probate,  for  a  description  of 
the  premises  intended  to  be  conveyed,  is  suf- 
ficient to  pass  the  title.  Allen  v.  Taft,  6  Gray 
(Mass.)  552. 

Where  the  owner  of  a  mill  and  dam  with 
a  water  right,  conveyed  the  same  by  deed  in 
which  he  referred  to  his  grantor's  deed  for  a 
specification  of  the  privilege,  it  was  held  that 
the  privilege  must  be  measured  by  the 
grantor's  deed,  and  not  by  the  use  he  was 
making  of  the  water  at  the  time  of  the  con- 
veyance.   Perry  v.  Binney,  103  Mass.  156. 

If  a  deed  refers  to  a  Spanish  concession  for 
the  boundary  of  the  land  it  conveys,  the  deed 
being  made  subsequent  to  the  location  of  the 
concession  by  the  United  States  government, 
with  the  consent  of  the  claimant,  and  the 
calls  in  the  concession  are  consistent  with 
such  location,  the  deed  will  pass  the  land  by 
the  boundaries  as  so  determined.  Harrison 
v.  Page,  16  Mo.  182. 

A  deed  referring  to  a  land  warrant  for  de- 
scription conveys  the  land  appropriated  and 
located  under  such  warrant.  French  v.  Spen- 
cer, 21  How.  (U.  S.)  228. 

Where  a  deed  contains  no  description  by 
metes  and  bounds,  yet  if  it  makes  reference  to 
a  location  certificate  of  record  which  contains 
a  full  and  definite  description  of  the  claims, 
this  is  as  effective  to  pass  title  as  if  the  de- 
scription had  been  set  out  at  length  in  the 
deed.  It  is  immaterial  whether  the  location 
certificate  be  regular  in  all  respects  or  not,  if 
it  gives  a  correct  description  of  the  property. 
Harris  v.  Equator  Min.,  etc.,  Co.,  3  McCrary 
(U.  S.)  14. 

But  where  a  deed  describes  hinds  by  metes 
and  bounds  and  gives  a  different  description 
by  reference  to  the  title  deeds  of  the  grantor, 
the  description  by  monuments  and  boundaries 
is  not  to  be  restricted  or  enlarged  thereby. 
Morrow  v.  Willard,  30  Vt.  118;  Thatcher  v. 
Howland,  2  Met.  (Mass.)  41  ;  Mclvin  v.  Mer- 
rimack River  Locks,  etc.,  5  Met.  (Mass.)  16; 
Dana  v.  Middlesex  Bank,  10  Met.  (Mass.) 
250;  Crosby  v.  Bradbury,  20  Me.  61;  Drink- 
water      Sawyer,  7  Me.  366. 

2.  Simmons  7'.  Johnson,  14  Wis.  526;  Coats 
v.  Taft,  12  Wis.  388;  Benedict  v.  Horner,  13 
Wis.  262;  Fleischfresser  v.  Schmidt,  41  Wis. 
223. 
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BOUNDARIES. 


When  Deed  Refers  to  Map  or  Flat. 


Where  a  Deed  Refers  to  Lines  as  Laid  Down  in  a  Map  or  Plat  they  must  be  taken  as 
giving  the  true  description  of  the  boundary  as  much  as  if  they  had  been  set 
forth  in  the  deed  itself.1 


1.  Deed  Referring  to  Lines  as  Laid  Down  In  Map 
or  Plat — United  States. —  Jones  v.  Johnston, 
18  How.  (U.  S.)  150;  Noonan  v.  Lee,  2  Black 
(U.  S.)  499;  Thomas  v.  Hatch,  3  Sumn,  (U. 
S.)  170 ;  Conway  v.  Taylor,  1  Black  (U.  S.)  603. 

Alabama. — Doe  v.  Cullum,  4  Ala.  576. 

California. —  Seaward  v.  Malotte,  15  Cal. 
304;  Vance  v.  Fore,  24  Cal.  435;  Ferris  v. 
Coover,  10  Cal.  622;  Powers  v.  Jackson,  50 
Cal.  429. 

Florida. —  Alden  v.  Pinney,  12  Fla.  382. 

Illinois. — Henderson  v.  Hatterman,  146  111. 
555;  Piper  v.  Connelly,  108  111.  646. 

Maine.  —  Chesley  v.  Holmes,  40  Me.  536; 
Lincoln  v.  Wilder,  29  Me.  169;  Erskine  v. 
Moulton,  66  Me.  276;  Black  v.  Grant,  50  Me. 
364;  Kennebec  Purchase  v.  Tiffany,  1  Me.  219, 
10  Am.  Dec.  60 ;  Heaton  v.  Hodges,  14  Me.  66, 
30  Am.  Dec.  731 ;  Thomas  v.  Patten,  13  Me. 329. 

Massachusetts. —  Lunt  v.  Holland,  14  Mass. 
149 ;  Foss  v.  Crisp,  20  Pick.  (Mass.)  121 ;  Davis 
v.  Rainsford,  17  Mass.  207;  Magoun  v.  Lap- 
ham,  21  Pick.  (Mass.)  135;  Blaney  v.  Rice,  20 
Pick.  (Mass.)  62,  32  Am.  Dec.  204;  Murdock 
v.  Chapman,  9  Gray  (Mass.)  158;  Morgan  v. 
Moore,  3  Gray  (Mass.)  319;  Morse  v.  Rogers, 
118  Mass.  572;  Farnsworth  v.  Taylor,  9  Gray 
(Mass.)  162  ;  Rodgers  v.  Parker,  9  Gray  (Mass.) 
445;  Parker  v.  Bennett,  11  Allen  (Mass.)  393. 

Michigan. —  Bower  v.  Earl,  18  Mich.  367. 

Minnesota. — Nicolin  v.  Schneiderhan,  37 
Minn.  63;  Coles  v.  Yorks,  36  Minn.  388. 

Missouri. — St.  Louis  v.  Wiggins  Ferry  Co., 
15  Mo.  App.  227. 

New  York. —  Glover  v.  Shields,  32  Barb. 
(N.  Y.)  379. 

North  Carolina. —  Davidson  v.  Arledge,  88 
N.  Car.  326. 

Ohio.  —  Wolfe  v.  Scarborough,  2  Ohio  St. 
361. 

Pennsylvania.  —  Com.  v.  McDonald,  16  S. 
&  R.  (Pa.)  391 ;  Birmingham  v.  Anderson,  48 
Pa.  St.  253;  M'Donald  v.  Lindall,  3  Rawle 
(Pa.)  496 ;  Armstrong  v.  Boyd,  3  P.  &  W.  (Pa.) 
459- 

South  Carolina. —  Evans  v.  Corley,  8  Rich. 
L.  (S.  Car.)  315. 

Tennessee.  —  Mayse  v.  Lafferty,  1  Head 
(Tenn.)  60;  Bell  v.  Hickman,  6  Humph. 
(Tenn.)  398  ;  Tate  v.  Gray,  1  Swan  (Tenn.)  73  ; 
Dallum  v.  Breckenridge,  Cooke  (Tenn.)  152; 
Patton  v.  Carothers,  Cooke  (Tenn.)  148;  Polk 
v.  Hill,  2  Overt.  (Tenn.)  118. 

Vermont. —  Stevens  v.  Hollister,  18  Vt.  294, 
46  Am.  Dec.  154;  Spiller  v.  Scribner,  36  Vt. 
247. 

Wisconsin. —  Simmons  v.  Johnson,  14  Wis. 
523;  Fleischfresser  v.  Schmidt,  41  Wis.  223. 
See  Lampe  v.  Kennedy,  45  Wis.  23 ;  Shufeldi 
v.  Spaulding,  37  Wis.  662. 

Canada. —  Grasett  v.  Carter,  10  Can.  Sup. 
Ct    Rep.  105. 

Where  a  deed  refers  to  a  map  or  plan  for  a 
description  of  boundary  lines,  such  map  or 
plan  itself  must  be  produced,  not  a  similar 
one.  Caldwell  v.  Center,  30  Cal  539,  89  Am. 
Dec.  131. 


Where  a  Deed  Calls  for  a  Water  Course  or 

other  varying  line  and  refers  to  it  as  set  out 
in  a  plan,  the  line  as  it  existed  at  the  date 
of  the  deed  and  not  at  the  making  of  the  plan 
defines  the  boundary.  Jones  v.  Johnston,  18 
How.  (U.  S.)  150. 

Reference  to  a  Plan  Controls  Metes  and  Bounds 
given  in  a  deed.  Ide  v.  Pearce,  9  Gray 
(Mass.)  350;  Lincoln  v.  Wilder,  29  Me.  169. 

Where  the  lines  in  a  map  or  plan  differ 
from  those  as  actually  marked  on  the  ground, 
the  lines  actually  marked  control.  Twogood 
v.  Hoyt,  42  Mich.  609;  Bean  v.  Bachelder,  78 
Me.  184;  Ripley  v.  Berry,  5  Me.  24,  17  Am. 
Dec.  201;  Brown  v.  Gay,  3  Me.  126;  Baxter 
v.  Wilson,  95  N.  Car.  137;  O'Brien  v.  King, 
49  N.  J.  L.  79;  DeVeney  v.  Gallagher,  20  N. 
J.  Eq.  33;  Bradstreet  v.  Dunham,  65  Iowa 
248;  Bolton  v.  Eggleston,  61  Iowa  163;  Al- 
drich  v.  Billings,  14  R.  I.  233;  Barrows  v. 
Webster,  144  N.  Y.  422;  Hall  v.  Davis,  36  N. 
H.  569;  Riddlesburg  Iron,  etc.,  Co.  v.  Rogers, 
65  Pa.  St.  416;  Mayse  v.  Lafferty,  1  Head 
(Tenn.)  60. 

The  actual  location  on  the  ground  must 
determine  the  boundary  when  the  exceptions 
or  reservations  in  a  deed  depend  upon  a  plan. 
Bussey  v.  Grant,  20  Me.  281. 

Where  land  is  described  in  a  deed  as 
bounded  by  monuments  designated  as  actually 
existing  upon  the  ground,  specifying  the  dis- 
tances between  them,  and  not  by  monuments 
and  distances  referred  to  in  a  plan  only,  the 
distances  should  be  run  out  upon  the  ground, 
and  not  according  to  the  scale  in  the  plan. 
Otis  v.  Moulton,  20  Me.  205. 

Where  a  Deed  Refers  to  a  Particular  Map  and 
also  to  the  degrees  of  latitude,  the  map  con- 
trols.   Mayo  v.  Mazeaux,  38  Cal.  442. 

Where  a  deed  refers  to  a  map,  though  the 
points  of  the  compass  as  given  in  it  are  not 
correct  according  to  the  true  meridian,  the 
map  will  control.  Bower  v.  Earl,  18  Mich. 
367- 

And  Where  One  Deed  Refers  to  a  Public  Survey 

for  boundary  of  the  lot  conveyed,  and  a  sub- 
sequent deed  refers  to  a  town  plat,  part  of  the 
lot  conveyed  being  included  in  both  deeds, 
the  survey  will  control.  Williams  v.  Spauld- 
ing, 29  Me.  112. 

Where  a  Deed  Refers  to  a  Plat  and  calls  the 
points  of  the  compass  in  accordance  with  its 
lines  and  angles,  but  the  lines  are  not  true 
meridian  or  east  and  west  lines,  the  plat  and 
not  the  compass  should  govern.  Bower  -•. 
Earl,  18  Mich.  367. 

So  Where  Land  is  Described  as  Part  of  a  Cer- 
tain Specified  Survey  remaining  after  a  prior 
conveyance,  the  residue  so  referred  to  will  pass, 
although  the  metes  and  bounds  as  given  in 
the  deed  do  not  include  it.  Ragsdale  v.  Rob- 
inson, 48  Tex.  380. 

Reference  to  Map  —  Calls  for  Monuments  — 
Preference.  —  And  a  reference  to  a  map  will 
even  control  calls  for  monuments  if  such  is 
the  evident  intention  of  the  parties,  Erskine 
v.  Moulton,  66  Me.  276;  Eaton  v.  Knapp,  29 
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Straight  Line. 


8.  "Between,"  "from,"  "to,"  or  "by"  Objects. — Where  the  description  in 
a  deed  defines  the  boundary  as  running  "  between  "  two  objects  it  is  to  be 
taken  as  excluding  those  objects  and  all  not  lying  within  them.  Thus,  the 
words  in  a  deed,  "  between  A  and  B,"  are  exclusive  of  the  termini  men- 
tioned. Similarly  the  words  "  from  "  an  object,  or  "  to  "  an  object,  or  "  by  " 
an  object  in  a  description,  exclude  the  monument  referred  to.1 

9.  Straight  Line. —  If  a  deed  describes  one  of  the  boundary  lines  as  running 
from  one  specified  monument  to  another,  it  must  always  be  taken  as  a 
straight  line  unless  otherwise  specially  designated,2  and  if  more  monuments 


Me.  120;  or  a  reference  to  the  degrees  of 
latitude,  Mayo  v.  Mazeaux,  38  Cal.  442. 

In  Shirras  v.  Caig,  7  Cranch  (U.  S.)  48, 
where  a  plat  was  referred  to  in  a  deed  as 
being  annexed  to  it,  which  never  was  annexed 
as  a  fact,  and  was  not  recorded  with  the  deed, 
it  was  held  to  afford  no  evidence  in  aid  of  the 
description  of  the  premises  mentioned  in  the 
deed. 

Reference  to  Lots  by  Number. — A  reference  to 
lots  by  numbers,  as  laid  down  upon  a  map  or 
plat,  will  operate  as  a  sufficient  description  to 
define  the  boundaries  of  the  land.  Stanley  ->. 
Green,  12  Cal.  148;  Everett  v.  Boardman,  58 
111.  429;  Chicago  v.  Habar,  62  111.  283;  Stew- 
art v.  Davis,  63  Me.  539;  Allen  v.  Allen,  14 
Me.  387;  Dolde  v.  Vodicka,  49  Mo.  100;  Fin- 
elite  v.  Sinnott,  125  N.  Y.  683;  Hathaway  t. 
Power,  6  Hill  (N.  Y.)  453;  Bissell  v.  New 
York  Cent.  R.  Co.,  23  N.  Y.  61 ;  Jackson  v. 
Defendorf,  1  Cai.  (N.  YO493;  Nash  v.  Wil- 
mington, etc.,  R.  Co.,  67  N.  Car.  413;  Ting- 
ley  v.  Providence,  8  R.  I.  493;  Middlebury 
College  v.  Cheney,  1  Vt.  351.  See  further 
Haynes  v.  Young,  36  Me.  557;  Spiller  v. 
Scribner,  36  Vt.  245 ;  Stewart  v.  Shoenfelt,  13 
S.  &  R.  (Pa.)  360;  Grant  v.  Eddy,  2  Yeates 
(Pa.)  148. 

A  conveyance  of  a  lot  or  tract  by  number, 
as  marked  by  a  United  States  survey,  passes 
title  as  so  identified,  as  against  another  incon- 
sistent description.  Parker  v.  Kane,  22  How. 
(U.  S.)  1 ;  M'Clintock  v.  Rogers,  11  111.  279. 

Where  a  deed,  without  giving  any  further 
description,  refers  to  lots  by  number,  as  laid 
down  on  a  map,  no  matter  by  whom  the  map 
is  made,  the  description  as  given  in  the  map 
will  determine  the  boundary.  Finelite  v.  Sin- 
nott, 125  N.  Y.  683. 

Where  a  plat  has  been  made  from  a  regular 
survey  made  upon  the  ground,  and  a  deed  re- 
fers to  certain  lots  by  number  as  set  out  upon 
the  plan,  the  lines  and  corners  made  and  fixed 
by  that  survey  are  to  be  taken  as  determining 
the  extent  and  bounds  of  the  lots.  Pike  v. 
Dyke,  2  Me.  213. 

Where  the  number  of  the  lot  on  a  plan  re- 
ferred to  in  a  deed  is  the  only  description  of 
the  land  conveyed,  the  courses,  distances,  and 
other  particulars  in  that  plan  are  to  be  taken 
as  if  set  forth  fully  in  the  deed  itself.  Thomas 
v.  Patten,  13  Me.  329. 

The  number  on  the  corner  tree  under  the 
provisions  of  the  Pe?tnsylvania  Act  of  the 
24th  of  March,  1785,  directing  the  mode  of 
distributing  the  donation  lands,  controls  the 
boundary  in  the  general  draught  on  locating 
the  land.  Smith  v.  Moore,  5  Rawle  (Pa.)  348. 


1.  Construction  of  Terms  "Between"  — 
"From'' — "To" — "By." — Thompson  v.  Black- 
well,  5  La.  466;  Municipality  No.  2  v.  Mu- 
nicipality No.  1,  17  La.  574;  Bonney  v. 
Morrill,  52  Me.  256;  Stevens  v.  King,  76  Me. 
197,  49  Am.  Rep.  609;  Revere  v.  Leonard,  1 
Mass.  91 ;  Hatch  v.  Dwight,  17  Mass.  289,  9 
Am.  Dec.  145;  Millett  v.  Fowle,  8  Cush. 
(Mass.)  150;  Storer  v.  Freeman,  6  Mass.  435, 
4  Am.  Dec.  155;  Breck  v.  Young,  11  N.  H. 
485;  Enfield  v.  Day,  11  N.  H.  520. 

The  words  "to,"  "from,"  and  "by"  are 
terms  of  exclusion,  unless  by  necessary  im- 
plication they  are  manifestly  used  in  a 
different  sense.  Wells  v.  Jackson  Iron  Mfg. 
Co.,  48  N.  H.  538,  90  Am.  Dec.  575. 

Illustrations. — Where  a  grantor  conveyed 
lands,  describing  them  as  extending  "to  the 
bank  of  the  stream,"  this  was  held  to  exclude 
the  stream ;  for  though  the  owner  of  land 
extending  to  the  bank  of  a  river  owns  to 
the  centre  if  it  is  not  navigable,  yet  he  may 
sell  the  land  without  the  privilege  of  the  river, 
as  he  will  if  he  bounds  his  grant  by  the  bank. 
Hatch  v.  Dwight,  17  Mass.  289. 

But  a  description  "from  a  street"  does  not 
necessarily  mean  from  its  nearest  line.  Pitts- 
burg v.  Cluley,  74  Pa.  St.  259. 

And  distances  called  for  "  between  "  corners 
and  "to  "creeks  or  roads,  unless  specially  so 
designated,  are  not  necessarily  exclusive  of  the 
termini  as  against  calls  for  course  and  distance. 
Jones  v.  Andrews,  72  Tex.  5. 

A  deed  conveying  the  land  south  of  a  "  rail- 
way cut"  conveys  only  the  land  south  of  the 
upper  and  outer  edge  of  the  cut.  Newton  v. 
Louisville,  etc.,  R.  Co.  (Ala.  1895),  r9  So. 
Rep.  19. 

2.  Boundary  Described  as  Running  from  One 
Point  to  Another  —  Straight  Line  Intended  — 

United  States. —  Johnson  v.  Pannel,  2  Wheat. 
(U.  S.)  206. 

Kentucky.  —  Cowen  v.  Fauntleroy,  2  Bibb 
(Ky.)  261;  Yoder  v.  Swope,  3  Bibb  (Ky.) 
205;  Sanders  v.  Morrison,  2  T.  B.  Mon.  (Ky.) 
no,  15  Am.  Dec.  140;  Green  v.  Watson,  1 
Bibb  (Ky.)io7;  Lockheart  v.  Trabue,  2  Bibb 
(Ky.)  250;  Smith  v.  Walton,  3  Bibb  (Ky.)  153, 
Carland  v.  Rowland,  3  Bibb  (Ky.)  127;  Ste- 
phens v.  Hedden,  4  Bibb  (Ky.)  107;  Meri- 
wether v.  Philips,  5  LiU.  (Ky.)  182. 

Maine.  —  Bradley  v.  Wilson,  58  Me.  360; 
Grant  v.  Black,  53  Me.  373. 

Massachusetts.  —  Henshaw  v.  Mullens,  121 
Mass.  143;  Allen  v.  Kingsbury,  16  Pick. 
(Mass.)  235;  Jenks  v.  Morgan,  6  Gray  (Mass.) 
448;  Hovey  v.  Sawyer,  5  Allen  (Mass.) 
554- 
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Straight  Line. 


than  one  are  referred  to,  the  lines  must  be  run  straight  from  one  to  the  other 
successively.1 

If  a  line  is  called  for  in  a  description  as  running  from  a  known  point  to 
some  natural  monument,  without  specifying  the  course  and  distance,  the 
shortest  line  that  can  be  drawn  between  the  two  objects  must  be  taken  to 
have  been  intended.2 


New  Hampshire. — Hennikerf.  Hopkinton, 
18N.  II.98. 

New  Jersey.  —  Wharton  v.  Brick,  49  N.  J. 
L.  289. 

New  York.  —  Kingsland  v.  Chittenden,  6 
Lans.  (N.  Y.)  15. 

North  Carolina .  —  Bryant  v.  Vinson,  2 
Hayw.  (N.  Car.)  3;  Wynne  v.  Alexander,  7 
Ired.  L.  (N.  Car.)  237,  47  Am.  Dec.  326;  Bur- 
nett v.  Thompson,  6  Jones  L.  (N.  Car.)  210; 
Long  v.  Long,  73  N.  Car.  371 ;  Slade  v.  Ethe- 
ridge,  13  Ired.  L.  (N.  Car.)  353,  57  Am.  Dec. 
557;  Shultz  v.  Young,  3  Ired.  L.  (N.  Car.) 
385,  40  Am.  Dec.  413 ;  Hough  v.  Horn,  4  Dev. 
&  B.  L.  (N.  Car.)  228;  Campbell  v.  Branch, 
4  Jones  L.  (N.  Car.)  313;  Caraway  v.  Chancy, 
6  Jones  L.  (N.  Car.)  364;  Burnett  v.  Thomp- 
son, 6  Jones  L.  (N.  Car.)  210,  7  Jones  L.  (N. 
Car.)  407. 

Ohio.  —  Buckley  v.  Gilmore,  12  Ohio  63; 
McCoy  v .  Galloway,  3  Ohio  282,  17  Am.  Dec. 
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Texas.  —  George  v.  Thomas,  16  Tex.  74,  67 
Am.  Dec.  612. 

Illustrations. —  But  where  a  boundary  line 
has  been  actually  marked  upon  the  ground  by 
an  early  survey,  and  accepted  as  such  within 
the  memory  of  the  oldest  inhabitants,  it  will 
prevail  against  the  legal  presumption  that  a 
boundary  line  in  a  grant  or  treaty  is  a  straight 
line  between  its  two  terminal  points.  Seneca 
Nation  v.  Hugaboom,  132  N.  Y.  492. 

Where  a  line  is  described  as  running  to- 
wards one  of  the  cardinal  points,  it  must  run 
directly  in  that  course,  unless  it  is  controlled 
by  some  natural  or  artificial  object.  Hagan  v. 
Campbell,  8  Port.  (Ala.)  9,  33  Am.  Dec.  267. 

Where  the  corners  of  a  tract  are  set  out  in  a 
grant,  and  can  be  found,  a  straight  line  from 
one  to  the  other  must  be  adopted  as  the  bound- 
ary.   Lyon  v.  Ross,  1  Bibb  (Ky.)  466. 

Where  a  patent  or  deed  calls  for  a  natural 
boundary,  the  line  must  be  run  straight  to 
such  natural  boundary, regardless  of  the  course 
and  distance  given  in  the  grant.  Dickson  v. 
Wilson,  82  N.  Car.  487. 

Where  a  point  is  described  in  a  grant  as 
being  a  stated  distance  fr.om  a  certain  other 
point,  unless  there  is  something  to  rebut  the 
presumption  a  direct  line  is  implied;  and  the 
tact  that  both  points  are  on  the  same  river 
does  not  set  aside  the  presumption.  Slade  *». 
Etheridge,  13  Ired.  L.  (N.  Car.)  353,  57  Am. 
Dec.  557. 

Where  two  corners  called  for  in  a  grant  are 
established,  and  the  grant  calls  for  a  defined 
course  from  one  corner  to  the  other,  without 
stating  that  it  is  to  be  taken  by  a  line  of  marked 
trees,  a  straight  line  from  one  corner  to  the 
other  is  the  true  boundary,  although  there  is  as 
a  fact  a  line  of  marked  trees  between  the  cor- 
nerswhich varies  insome  places  from  the  direct 
line.  But  where  a  line  of  marked  trees  is  called 


for  in  addition  to  the  course,  the  line  of  marked 
trees  must  then  be  followed,  although  it 
varies  from  the  course  as  given  in  the  deed. 
Hough  v.  Horn,  4  Dev.  &  B.  L.  (N.  Car.)  228. 

Where  a  deed  describes  a  boundary  line  as 
running  from  a  natural  monument  already  lo- 
cated to  an  admitted  point,  "  a  supposed  north 
course  "  down  a  certain  stream,  such  line  must 
be  run  in  a  direct  course  between  those  two 
points,  although  the  grantor  thought  that  such 
line  would  run  along  the  stream,  whereas  it 
runs  in  a  northerly  direction  a  short  distance- 
from  it.  Rains  v.  Rains,  14  Ky.  L.  Rep.  650, 
(Ky.  1893)  20  S.  W.  Rep.  1099. 

In  Baker  v.  Talbott,  6  T.  B.  Mon.  (Ky.)  182, 
the  court,  by  Bibb,  C.  J.,  said:  "A  course 
given  from  corner  to  corner  is  prima  facie  to 
be  intended  a  right  line;  yet  this  may  be  ex- 
plained, by  reference  to  the  acts  of  the  surveyor 
and  the  marker,  to  be  a  curved  line."  See 
Lyon  v.  Ross,  1  Bibb  (Ky.)  466. 

The  proper  method  of  establishing  a  bound- 
ary line  between  two  lots  granted  by  the 
crown,  which  cannot  be  determined  except  by 
two  points  recorded  in  the  land  department, 
is  to  run  a  straight  line  between  them.  Bell's 
Asbestos  Co.  v.  Johnson's  Co.,  23  Can.  Sup. 
Ct.  Rep.  225. 

In  Construing  the  Maine  Act  of  1828  dividing 
the  towns  of  Bristol  and  Bremen,  the  pre- 
sumption that  a  line  between  two  established 
corners  is  a  straight  line  was  applied  to  a 
town  line,  and  natural  boundaries  were  disre- 
garded, and  a  point  of  land  was  cut  off  and 
made  part  of  the  town  of  Bremen  on  the 
other  side  of  a  cove  by  so  doing.  Bremen  v. 
Bristol,  66  Me.  354. 

1.  Where  Several  Monuments  Referred  to. — 
Where  a  boundary  line  was  described  as  be- 
ginning at  a  post  and  running  "  thence  south- 
erly in  as  straight  a  line  as  possible  over  the 
highest  part  of  said  hill  to  a  large  white  pine 
tree,"  the  method  of  ascertaining  the  bound- 
ary was  to  run  a  straight  line  from  the  post 
to  the  highest  part  of  the  hill,  and  another 
straight  line  from  the  highest  part  of  the  hill 
to  the  tree.  Hovey  v.  Sawyer,  5  Allen 
(Mass.)  554. 

2.  Where  Course  and  Distance  Not  Specified. — 
Bradley  v.  Wilson,  58  Me.  360;  Van  Gorden 
v.  Jackson,  5  Johns.  (N.  Y.)  440;  Hicks  v. 
Coleman,  25  Cal.  142,  85  Am.  Dec.  103;  Brad- 
ford v.  McClelland,  Hughes  (Ky.)  195;  Smith 
v.  Grimes,  Hughes  (Ky.)  35;  Calk  v.  Strib- 
ling,  1  Bibb  (Ky.)  123. 

In  Craig  v.  Hawkins,  1  Bibb  (Ky.)  54,  the 
court,  by  Trimble,  J.,  said:  "In  this  and 
other  cases  similarly  circumstanced,  where 
an  entry  gives  a  base  line  and  calls  to  run 
off  from  that  base  northwardly,  southwardly, 
etc.,  these  expressions  should  be  considered  as 
a  general  description  of  the  side  of  the  base  line 
on  which  the  land  is  to  lie;  and  the  survey 
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BOUNDARIES.      Conflict  between  Patent  and  Entry. 


10.  Line  Deflected. — A  line  should  not  be  deflected  except  in  order  to  con- 
form with  the  intentions  of  the  parties.1  And,  if  possible,  a  line  should  be 
construed  to  mean  a  continuous  line.2 

11.  House  as  Boundary. — Where  a  parcel  of  land  is  described  as  bounded 
by  "a  house,"  the  boundary  is  at  the  eaves  of  the  house  and  not  at  its  side 
walls.3 

12.  Conflict  between  Patent  and  Entry. — Calls  and  descriptions  of  a  tract  as 
given  in  a  grant  issued  on  an  entry  prevail  over  the  calls  and  distances  given 
in  the  entry  itself.4  And  a  patent  embracing  land  not  included  in  a  survey 
is  void  as  to  the  excess.5 


should  be  constructed  upon  that  base  and  at 
right  angles  thereto." 

Where  a  creek  is  called  for  in  a  deed  as  the 
terminus  of  a  line,  and  there  is  no  diverging 
course,  and  no  particular  object  on  the  creek 
called  for,  it  must  be  reached  by  the  shortest 
direct  line.  Caraway  v.  Chancy,  6  Jones  L. 
(N.  Car.)  364. 

1.  Deflection  of  Line  —  Intention.  —  Piatt  v. 
Jones,  43  Cal.  219;  Bond  v.  Fay,  8  Allen 
(Mass.)  212;  Spruill  v.  Davenport,  1  Jones  L. 
(N.  Car.)  203;  Long  v.  Long,  73  N.  Car.  370; 
Cherry  v.  Slade,  3  Murph.  (N.  Car.)  82; 
Shultz  v.  Young,  3  Ired.  L.  (N.  Car.)  385, 
40  Am.  Dec.  413;  Miller  v.  Bryan,  86  N.  Car. 
167.  See  Baker  v.  Talbott,  6  T.  B.  Mon.  (Ky.) 
182;  Lyon  v.  Ross,  1  Bibb  (Ky.)  466. 

Illustrations. —  In  Hays  v.  Askew,  8  Jones 
L.  (N.  Car.)  226,  it  was  held  that  although 
natural  monuments  control  courses  and  dis- 
tances and  require  a  straight  line  from  one  to 
another,  yet  where  the  grant  has  such  other 
designation  as  to  require  a  departure  from  a 
straight  line,  the  line  may  be  deflected.  See 
also  Clarke  v.  Wagner,  76  N.  Car.  463. 

Where  the  grantor  in  a  deed  conveying  land 
to  the  United  States  is  to  fence  the  land,  the 
placing  of  a  wall  upon  a  line  diverging  from 
that  called  for  in  the  deed  does  not  designate 
the  true  line  in  the  absence  of  evidence  of  as- 
sent thereto  by  the  United  States.  U.  S.  v. 
Murray,  41  Fed.  Rep.  862. 

2.  Continuous  Line. —  Grand  County  v.  Lari- 
mer County,  9  Colo.  268;  Dawes  v.  Prentice, 
16  Pick.  (Mass.)  435  ;  Vance  v.  Marshall,  3  Bibb 
(Ky.)  151 ;  Cowen  v.  Fauntleroy,  2  Bibb 
(Ky.)  261 ;  Preston  v.  Bowman,  2  Bibb  (Ky.) 
497;  Rockwell  v.  Adams,  6  Wend.  (N.  Y.) 
467;  Gallatin  Turnpike  Co.  v.  State,  16  Lea 
(Tenn.)  36;  George  v.  Thomas,  16  Tex.  74, 
67  Am.  Dec.  612. 

A  boundary  line  marked  part  of  the  way 
will  be  continued  in  the  same  direction  for  the 
full  distance,  unless  there  be  some  marked  cor- 
ner or  natural  object  found  on  the  ground  to 
direct  or  deflect  it.  Thornberry  v.  Churchill, 
4  T.  B.  Mon.  (Ky. )  29,  16  Am.  Dec.  125. 

3.  House  as  Boundary. — Boston  v.  Richard- 
son, 13  Allen  (Mass.)  146;  Carbrey  v.  Willis, 
7  Allen  (Mass.)  370,  83  Am.  Dec.  688;  Mil- 
lett  v.  Fowle,  8  Cush.  (Mass.)  150.  See  fur- 
ther Simonds  v.  Wellington,  10  Cush.  (Mass.) 
313;  Sherman  v.  Williams,  113  Mass.  481,  18 
Am.  Rep.  522. 

Illustrations. — Where  there  is  no  evidence 
to  show  an  actual  location  by  the  parties,  a 
deed  of  a  piece  of  land  and  a  building  thereon 
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which  refers  to  one  side  of  the  building  as  a 
boundary,  will  be  taken  as  implying  that  the 
line  of  overhanging  eaves  is  the  boundary 
line.  Meeks  v.  Willard,  57  N.  J.  L.  22.  See 
Thacker  v.  Guardenier,  7  Met.  (Mass.)  484. 

But  it  was  held  by  the  Supreme  Court  of 
Maine  that  the  line  of  a  parcel  of  land  to  run 
parallel  with  and  at  a  specified  distance  from 
the  south  side  of  the  building  should  be  meas- 
ured from  the  corner  board  of  that  side  and 
not  from  the  outside  edge  of  the  eaves.  Cen- 
tre St.  Church  v.  Machias  Hotel  Co.,  51  Me. 
413.  See  Cornes  v.  Minot,  42  Barb.  (N.Y.)6o. 

Where  a  house  stands  upon  a  boundary  line 
between  lands  partitioned  by  distributors  of 
an  estate,  the  house  being  divided  into  two 
equal  parts  by  their  allotment,  but  the  divid- 
ing line  of  the  land  running  some  inches  north 
of  the  centre  line  through  the  house,  it  was 
held  that  the  dividing  line  of  the  land  was  also 
the  proper  division  line  of  the  house.  Becket 
v.  Clark,  40  Conn.  485. 

A  boundary  was  described  as  running  up 
from  a  defined  point,  "  on  a  straight  line  to 
the  shop  of  A."  It  was  proved  that  at  the 
date  of  the  instrument  there  was  a  platform 
extending  along  the  front  of  A's  shop,  rest- 
ing on  the  same  foundation  and  built  at  the 
same  time  with  it.  It  was  held  in  this  case  that 
if  the  platform  was  part  of  the  building  the 
line  ran  to  the  corner  of  the  platform,  and  it 
was  immaterial  whether  the  platform  was  a 
permanent  or  temporarv  part  of  the  building. 
Dunham  v.  Gannett,  126  Mass.  151. 

4.  Conflict  between  Patent  and  Entry. — Bowers 
v.  Dickinson,  30  W.  Va.  737. 

Where  there  is  no  evidence  that  a  particular 
line  called  for  in  a  patent  was  actually  run  at 
places  different  from  those  called  for  in  the 
patent,  and  there  is  nothing  to  show  that  the 
line  was  not  actually  located  as  called  for  in 
the  patent,  the  court  cannot  disregard  the 
patent  calls,  and  they  are  to  be  taken  as  prima 
facie  correct.  Wheeler  -'.  Cist  (Ky.  1893),  21 
S.  W.  Rep.  1052. 

Boundaries  Specified  in  the  Original  Patent  are 
presumed  to  continue  the  same  as  those 
originally  designated,  in  the  absence  of  de- 
scriptions by  metes  and  bounds  in  interven- 
ing mesne  conveyances.  Van  Blarcom  v. 
Kip,  26  N.  J.  L.  351  ;  Bellas  v.  Cleaver,  40 
Pa.  St.  260. 

6.  A  Previous  Survey  is  indispensable  to  the 
granting  of  land  by  the  commonwealth,  there- 
fore a  patent  which  embraces  land  not  in- 
cluded in  the  survey  conveys  no  title  thereto. 
Kelly  v.  Graham,  9  Watts  (Pa.)  116. 
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Calls  must  Close. 


13.  Overlapping  Surveys. — Where  two  surveys  overlap,  the  first  located  and 
surveyed  is  in  law  superior  to  the  later,  and  the  boundaries  as  defined  in  it 
will  govern.1  And  where  two  deeds  from  the  same  grantor  conflict  as  to 
the  boundary  line,  the  older  grant  controls.2 

14.  Calls  must  Close. — The  boundary  lines  as  set  out  in  the  calls  of  a  pat- 
ent or  deed  must  be  made  to  close  in  some  way  in  order  to  give  effect  to  the 
grant.3 


1.  Rule  In  Case  of  Overlapping  Surveys. — La- 

cour  v.  Watson,  12  La.  Ann.  214;  Dorsey  v. 
Hammond,  1  Har.  &  J.  (Md.)  201;  Eubanks 
v.  Harris,  1  Spears  L.  (S.  Car.)  183;  Van 
Amburgh  v.  Randall,  115  Mo.  607.  See 
Thacker  v  Guardenier,  7  Met.  (Mass.)  484; 
Sugar  Valley  Lumbering  Co.  v.  Barber,  87 
Pa.  St.  313. 

Where  the  boundaries  denned  in  two  sur- 
veys are  in  dispute,  and  it  was  proved  that  the 
later  survey  was  made  in  the  surveyor's  of- 
fice from  memory  and  not  upon  the  ground, 
:he  older  survey  must  control.  Fenley  v. 
T; lowers,  5  Tex.  Civ.  App.  191. 

Calls  Made  by  Mistake. — Calls  in  a  deed  which 
conveys  part  of  an  older  survey,  the  bound- 
aries of  which  survey  are  clearly  defined  on 
the  ground,  must  yield  to  the  lines  of  the 
older  survey,  and  where  the  deed  by  mistake 
calls  for  a  line  two  hundred  and  seventy-six 
varas  further  north  than  that  established  by 
the  surveyor,  this  does  not  entitle  a  pur- 
chaser to  take  in  lands  not  included  in  the 
original  survey  by  going  to  that  line.  Shel- 
ton  v.  Bone  (Tex.  Civ.  App.  1894),  26  S.  W. 
Rep.  224. 

But  where  there  are  two  conflicting  surveys, 
the  prior  of  which  is  proved  to  be  erroneous 
and  the  monuments  referred  to  in  it  lost,  a 
road  designated  on  the  map  of  such  prior  sur- 
vey as  the  boundary  will  not  be  accepted  as 
the  true  dividing  line.  Miller  v.  Cuelho,  90 
Cal.  549. 

Where  the  Elder  Grant  Is  Obscure. — The  lines 
run  as  described  in  an  elder  grant,  which  a 
plaintiff  produces  to  prove  his  boundary  lines, 
must  be  established  as  given,  for  they  are  per- 
manent and  control  all  junior  locations,  and 
when  definite  they  cannot  be  set  aside  bylaw 
or  evidence.  But  where  the  elder  grant  and 
plat  are  obscure,  either  from  not  being  actually 
surveyed  upon  the  ground  or  from  any  other 
cause,  then  the  owner  under  such  grant  cannot 
demand  that  the  rule  that  the  elder  grant  is  to 
be  more  favorably  located  should  be  strained 
to  meet  his  claims.  Faulkenberry  v.  Trues- 
dell,  5  Strobh.  L.  (S.  Car.)  221. 

Where  there  is  a  call  in  a  younger  survey 
for  the  west  line  and  the  northwest  and  south- 
west corners  of  an  older  survey,  such  west  line 
must  be  run  according  to  the  course  and  dis- 
tance of  the  original  field  notes,  and  no  vari- 
ation therefrom  will  be  allowed  in  order  to 
reach  an  unmarked  tree,  which  cannot  be 
identified  as  one  of  the  original  corners. 
Williams  v.  Beckham,  6  Tex.  Civ.  App.  739. 

A  Junior  Grant  without  Possession  has  no 
color  of  title.  Hedrick  v.  Gobble,  Phil.  L. 
(N.  Car.)  348. 

Priority  of  Confirmation  of  Grant. — In  over- 
lapping surveys  the  boundary  line  and  the 


rights  of  the  parties  depend  on  priority  of 
confirmation  of  grant  and  not  on  priority  of 
survey.  Van  Amburgh  v.  Randall,  115  Mo. 
607. 

It  is  presumed  that  the  board  of  commis- 
sioners did  not  confirm  junior  grants  from  the 
United  States,  which  were  in  conflict  with 
British  and  other  ancient  grants,  particularly 
where  the  claimant  under  the  junior  grant  has 
already  got  as  much  land  as  his  grant  calls  for 
without  such  conflict  with  any  elder  grant. 
Vick  v.  Peck,  4  How.  (Miss.)  407. 

2.  Where  Two  Deeds  from  Same  Grantor  Con 
fllct. —  Flynn  v.  Sparks,  10  Ky.  L.  Rep.  960; 
Keller  v.  Shelmire,  42  La.  Ann.  323;  Lacour 
v.  Watson,  12  La.  Ann.  214;  Bryan  v.  Harvey, 
18  Md.  113. 

Where  a  grantor  by  one  deed  conveyed  out 
of  a  larger  tract  a  body  of  land  marked  by 
monuments  agreed  upon  as  establishing  the 
boundary  of  the  land  conveyed,  and  sub- 
sequently conveyed  to  another  grantee  a  tract 
which  by  its  measurements  overlapped  the 
first  tract,  the  line  as  defined  by  the  first  con- 
veyance was  held  to  control.  Hooten  v. 
Comerford,  152  Mass.  591,  23  Am.  St.  Rep. 
861. 

3.  Calls  must  be  Made  to  Close. — Den  v.  Cun- 
ningham, Mart.  &  Y.  (Tenn.)  73;  M'Nairy 
v.  Hightour,  2  Overt.  (Tenn.)  302;  White  v. 
Hembree,  1  Overt.  (Tenn.)  529;  Eubanks 
v.  Harris,  1  Spears  L.  (S.  Car.)  183. 

Illustrations. — Every  survey  laying  off  a 
boundary  must  be  made  to  close  in  some  way 
or  other,  else  the  grant  will  fail.  If  this  can. 
be  done  by  following  the  distance  called  for 
then  the  distance  should  govern,  but  if  the 
distance  falls  short  of  closing,  and  following 
out  the  course  will  close  the  lines,  then  the 
distance  should  be  disregarded.  Doe  v.  King, 
3  How.  (Miss.)  125. 

The  boundary  line  must  not  alone  be  run, 
but  it  must  be  marked  upon  the  ground  in 
order  to  bring  it  within  the  general  rule  of  a 
closed  survey.  Newman  v.  Foster,  3  How. 
(Miss.)  383,  34  Am.  Dec.  98. 

Although  running  out  the  lines  by  the 
courses  called  for  in  a  deed  will  not  make 
them  close,  yet  if  the  corners  of  the  grant  are 
marked,  the  presumption  is  that  the  grantor  in 
the  deed  held  by  marked  boundaries.  Terrill 
v.  Herron,  4  J.  J.  Marsh.  (Ky.)  519. 

Where  a  Jury  had  Fixed  a  Boundary  Line  by  an 
unsatisfactory  natural  boundary,  but  it  ap- 
peared to  the  court  that  by  beginning  at  either 
of  two  known  points  and  preserving  the  plat 
distances  the  plat  could  be  closed  satisfacto- 
rily, but  in  a  manner  differing  widely  from  the 
finding  of  the  jury,  a  new  trial  was  granted. 
Cain  v.  Hodge,  3  Strobh.  L.  (S.  Car.)  115. 
The  boundary  lines  of  a  block  of  surveys- 
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15.  Block  Surveys. — Where  several  tracts  have  been  surveyed  in  a  block 
and  returned  to  the  land  office,  the  lines  and  corners  marked  upon  the 
ground  in  any  part  of  it  are  to  be  considered  as  belonging  to  each  and  every 
tract  of  which  it  is  composed.1  The  corners  found  on  the  block  lines  con- 
trol the  courses  and  distances  given  in  the  return,  and  the  interior  lines  must 
be  protracted  across  the  block  in  accordance  with  them.  If  no  tract  corners 
are  marked  on  the  block  lines,  they  must  be  run  in  accordance  with  the 
returns  of  the  survey.2 

16.  Functions  of  Court  and  Jury. — The  meaning  of  a  deed,  that  is,  what  it 
covers,  is  a  question  of  law  for  the  court  ;  what  the  boundaries  of  a  given 
piece  of  land  are  is  a  question  of  construction  for  the  court  also  ;  where 
they  are  is  a  question  of  fact  for  the  jury.3 

IV.  Highways,  Private  Ways,  and  Parks — 1.  Highways — a.  Defined. — 
A  highway  shall  be  taken  in  this  article  as  meaning  any  passage,  road,  or 
street  which  every  citizen  has  a  right  to  use.4 

b.  GENERAL  RULE — Presumption  as  to  Extent  of  Ownership. — Both  in  England 
and  in  the  United  States,  where  a  highway  is  the  boundary  between  two 
estates,  it  is  presumed  that  the  fee  of  the  soil,  with  the  minerals  under  it, 
belongs  to  the  adjoining  owners  usque  ad  medium  filum  vice ;  and  a  person 
holding  lands  bounded  on  a  highway  is  held  prima  facie  to  own  to  the 


which  do  not  inclose  the  block  must  furnish 
marks  enough  to  identify  a  sufficiency  of  its 
corners  and  lines  to  make  such  inclosure  feasi- 
ble. Grier  v.  Pennsylvania  Coal  Co.,  128  Pa. 
St.  79. 

How  Lines  should  be  Closed. — Other  things 
being  equal,  lines  should  be  closed  in  the  way 
most  favorable  to  the  grantee.  Stokes  v.  Hol- 
liday,  1  McCord  L.  (S.  Car.)  255. 

It  may  be  saidthat  to  constitute  a  valid  claim 
to  unsurveyed  government  land,  the  boundary 
of  the  land  claimed  must  be  so  plainly  marked 
as  to  enable  it  to  be  distinguished  from  the 
surrounding  lands.  Sargeant  v.  Kellogg,  10 
111.  273. 

1.  Block  Surveys. — Ginn  v.  Brandon,  29  Ohio 
St.  656;  Eister  v.  Paul,  54  Pa.  St.  196;  Mathers 
v.  Hegarty,  37  Pa.  St.  64;  Sugar  Valley  Lum- 
bering Co.  v.  Barber,  87  Pa.  St.  313;  Pruner 
v.  Brisbin,  98  Pa.  St.  202;  Northumberland 
Coal  Co.  v.  Clement,  95  Pa.  St.  126;  Fergu- 
son v.  Bloom,  144  Pa.  St.  549;  Fleischfresser 
v.  Schmidt,  41  Wis.  223. 

A  number  of  surveys  constituting  a  block 
are  not  to  be  located  independently  in 
Pennsylvania,  but  are  to  be  located  as  one 
large  tract,  and  all  the  lines  and  corners 
marked  upon  the  block  belong  to  each  tract  of 
which  it  is  made  up.  Clement  v.  Packer,  125 
U.  S.  309.  See  Sugar  Valley  Lumbering  Co. 
v.  Barber,  87  Pa.  St.  313. 

2.  Ferguson  v.  Bloom,  144  Pa.  St.  559; 
Mock  v.  Astley,  13  S.  &  R.  (Pa.)  382;  Schna- 
ble  v.  Doughty,  3  Pa.  St.  392;  Glass  v.  Gil- 
bert, 58  Pa.  St.  266;  Mathers  v.  Hegarty,  37 
Pa.  St.  64;  Reimers  v.  Quinnin,  49  Mich.  449. 
See  infra,  this  title,  Boundaries  Fixed  by 
Apportionment. 

3.  Questions  of  Law  and  Fact — England. — 
Lyle  v.  Richards,  L.  R.  I  H.  L.  222,  12  Jur. 
N.  S.  947,  35  L.  J.  Q±  B.  214,  15  L.  T.  N. 
S.  1. 

United  States.-— \J.  S.  v.  Jackalow,  1  Black 
(U.  S.)  484. 


Alabama. — Doe  v.  Cullum,4  Ala.  576;  Ma- 
gee      Hallett,  22  Ala.  699. 

California.  —  Tognazzini  v.  Morganti,  84 
Cal.  159. 

Kentucky. — Dimmitt  v.  Lashbrook,  2  Dana 
(Ky.)  2;  Cockrell  v.  M'Quinn,  4  T.  B.  Mon. 
(Ky.)  63. 

Maine. — Abbott  v.  Abbott,  51  Me.  575. 
Maryland. — Thomas  v.  Godfrey,  3  Gill  &  J. 
(Md.)  142. 

Minnesota.  —  Loveridge  v.  Omodt,  38 
Minn.  1. 

Mississippi.  —  Newman  v.  Foster,  3  How. 
(Miss.)  383,  34  Am.  Dec.  98. 

Missouri. — Ott  v.  Soulard,  9  Mo.  603; 
Schultz  v.  Lindell,  40  Mo.  330. 

Neiv  Tork. — Frier  v.  Jackson,  8  Johns.  (N. 
Y.)  495;  Cochran  v.  Smith,  73  Hun  (N.  Y.) 
597- 

North  Carolina. — Hurley  v.  Morgan,  1  Dev. 
&  B.  L.  (N.  Car.)  430,  28  Am.  Dec.  579;  Marshall 
v.  Fisher,  1  Jones  L.  (N.  Car.)  111 ;  Massey  v. 
Belisle,  2  Ired.  L.  (N.  Car.)  170;  Den  v.  Morri- 
son, 3  Murph.  (N.  Car.)  551;  Den  v.  Green- 
lee, 3  Murph.  (N.  Car.)  556;  Doe  v.  Paine,  4 
Hawks  (N.  Car.)  64,  15  Am.  Dec.  507;  Ice- 
hour  v.  Rives,  10  Ired.  L.  (N.  Car.)  256; 
Houser  v.  Belton,  10  Ired.  L.  (N.  Car.)  358, 
51  Am.  Dec.  391 ;  Burnett  v.  Thompson,  13 
Ired.  L.  (N.  Car.)  379;  Clark  v.  Wagoner,  70 
N.  Car.  706. 

Pennsylvania.  — Nourse  v.  Lloyd,  1  Pa.  St. 
229;  Mathers  v.  Hegarty,  37  Pa.  St.  64;  Hunt 
v.  McFarland,  38  Pa.  St.  69;  Brownu.  Willey, 
42  Pa.  St.  205. 

Tennessee. — Jordan  v.  Payne,  Peck(Tenn.) 
320. 

Texas.  —  Bolton  v.  Lann,  16  Tex.  96;  Mc- 
Kissick  v.  Colquhoun,  18  Tex.  148;  Farley  v. 
Deslonde,  58  Tex.  588;  Galveston,  etc.,  R. 
Co.  v.  Hartz  (Tex.  Civ.  App.  1894),  26  s-  w- 
Rep.  782. 

4.  See  Bouvier  Law  Diet.  (15th  ed.),  title 
Highways. 
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centre  of  the  highway,  subject  to  the  easement  of  the  right  of  way,1  and 


1.  Presumption  as  to  Extent  of  Ownership. — 

3  Kent  Com.  433. 

England. —  Holmes  v.  Bellingham,  7  C.  B. 
N.  S.  336,  97  E.  C.  L.  336,  6  Jur.  N.  S.  534; 
Doe  v.  Pearsey,  7  B.  &  C.  304,  14  E.  C.  L. 
50;  Simpson  v.  Dendy,  8  C.  B.  N.  S.  433,  98 
E.  C.  L.  433;  Scoones  v.  Morrell,  1  Beav. 
251 ;  Reg.  v.  Board  of  Works,  4  B.  &  S.  548, 
116  E.  C.  L.  548;  Cooke  v.  Green,  11  Price 
736. 

In  Berridge  v.  Ward,  10  C.  B.  N.  S.  400, 
100  E.  C.  L.  400,  it  was  held  that  where  a 
piece  of  land  that  adjoined  a  highway  was  con- 
veyed by  general  words,  the  presumption  was 
that  the  soil  of  the  highway  usque  ad.  medium 
/Hum  passed  by  the  conveyance,  even  though 
reference  was  made  to  a  plat  annexed, the  meas- 
uring and  coloring  of  which  would  exclude  it. 

Canada. — O'Connor  v.  Nova  Scotia  Tele- 
phone Co.,  22  Can.  Sup.  Ct.  Rep.  276. 

United  States. — Banks  v.  Ogden,  2  Wall. 
(U.  S.)  57 ;  U.  S.  v.  Harris,  1  Sumn.  (U.  S.)  21. 

California.  —  Weyl  v.  Sonoma  Valley  R. 
Co.,  69  Cal.  203;  Kittle  v.  Pfeiffer,  22  Cal. 
484;  Webber  v.  California,  etc.,  R.  Co.,  51  Cal. 
425;  Watkins  v.  Lynch,  71  Cal.  21 ;  Moody  v. 
Palmer,  50  Cal.  37;  Fraser  v.  Ott,  95  Cal.  661. 

Connecticut. — Peck  v.  Smith,  1  Conn.  103, 

6  Am  Dec.  216;  Chatham  v.  Brainerd,  11 
Conn.  60;  Gear  v.  Barnum,  37  Conn.  229; 
Benham  v.  Potter,  52  Conn.  248;  Stiles  v. 
Curtis,  4  Day  (Conn.)  338 ;  Watrous  v.  South- 
worth,  5  Conn.  305;  Champlin  v.  Pendleton, 
13  Conn.  23. 

Florida. — Geiger  v.  Filor,  8  Fla.  325;  Gar- 
nett  v.  Jacksonville,  etc.,  R.  Co.,  20  Fla.  889; 
Florida  Southern  R.  Co.  v.  Brown,  23  Fla. 
104;  Jacksonville,  etc.,  R.  Co.  v.  Lockwood, 

33  Fla-  573- 

Georgia. — Where  a  highway  is  referred  to 
in  a  bond  for  a  deed  as  one  of  the  boundaries 
of  a  tract,  it  will  be  construed  as  meaning  to 
the  centre  of  the  highway.  Silvey  v.  McCool, 
86  Ga.  1. 

Illinois. — Helmer  v.  Castle,  109  111.  664; 
Henderson  v.  Hatterman  (111.  1893),  34  N.  E. 
Rep.  1041,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  (isted.)  500.  But  see  Chicago  v.  Rum- 
sey,  87  111.  348. 

Indiana. — Cox  v.  Louisville,  etc.,  R.  Co., 
48  Ind.  178;  Warbritton  v.  Demorett,  129  Ind. 
346;  Haslett  v.  New  Albany  Belt,  etc.,  R.  Co., 

7  Ind.  App.  603.  See  Vaughn  v.  Stuzaker,  16 
Ind.  338. 

Iowa. — Dubuque  v.  Maloney,  9  Iowa  450, 
74  Am.  Dec.  358. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Patch, 
28  Kan.  470.  See  Tousley  v.  Galena  Min., 
etc.,  Co.,  24  Kan.  328. 

Kentucky. — Hawesville  v.  Lander,  8  Bush 
(Ky.)  679;  Jacob  v.  Woolfolk,  90  Ky.  426; 
Hawesville  v.  Lander,  8  Bush  (Ky.)  680; 
Schneider  v.  Jacob,  86  Ky.  101. 

Maine. — Oxton  v.  Groves,  68  Me.  371,  28 
Am.  Rep.  75 ;  Johnson  v.  Anderson,  18  Me. 
76;  Low  v.  Tibbetts,  72  Me.  92,  39  Am.  Rep. 
303;  Cottle  v.  Young,  59  Me.  105;  Johnson 
v.  Anderson,  18  Me.  76;  Bucknam  v.  Buck- 
nam,  12  Me.  463. 


Maryland. —  Peabody  Heights  Co.  v.  Sadt- 
ler,  63  Md.  533,  52  Am.  Rep.  519. 

Where  there  is  nothing  to  show  a  contrary 
intention,  a  deed  of  land  bounded  on  a  street 
designated  as  an  alley  carries  title  to  the  centre 
thereof,  when  the  grantor  owns  the  fee  to  the 
middle  of  the  street.  Gump  v.  Sibley,  79  Md. 
165. 

Where  a  deed  described  the  boundary  of 
a  tract  of  land  as  running  to  a  road  called 
"Cemetery  Lane,"  and  thence  bounding  on 
such  road,  to  a  designated  point,  the  boundary 
line  was  held  to  run  along  the  centre  of  the 
road;  but  where  it  described  the  line  as  run- 
ning to  such  lane,  and  then  bounding  on  the 
side  of  the  lane  and  running  parallel  with  it, 
the  side  of  the  road  or  lane  constituted  the 
boundary.  Foreman  v.  Presbyterian  Assoc. 
(Md.  1894),  30  Atl.  Rep.  11 14. 

Massachusetts. — White  v.  Godfrey,  97  Mass. 
472;  Hollenbeck  v.  Rowley,  8  Allen  (Mass.) 
473;  Boston  v.  Richardson,  13  Allen  (Mass.) 
146;  Newhall  v.  Ireson,  8  Cush.  (Mass.)  598, 
54  Am.  Dec.  790;  Fisher  v.  Smith,  9  Gray 
(Mass.)  441;  Dean  v.  Lowell,  135  Mass.  55; 
Codman  v.  Evans,  1  Allen  (Mass.)  446;  Peck 
v.  Denniston,  121  Mass.  17;  Mason  v.  Holt,  1 
Allen  (Mass.)  46;  Frost  v.  Angier,  127  Mass. 
212;  O'Connell  v.  Bryant,  121  Mass.  557; 
Garvin  v.  Dean,  115  Mass.  577;  Stark  v.  Cof- 
fin, 105  Mass.  328;  Chadwick  v.  Davis,  143 
Mass.  7;  Rice  v.  Worcester  County,  11  Gray 
(Mass.)  283,  note;  Smith  v.  Slocomb,  11  Gray 
(Mass.)  280;  Motley  v.  Sargent,  119  Mass. 
231 ;  Crafts  v.  Judson,  119  Mass.  521.  See  fur- 
ther Gould  v.  Eastern  R.  Co.,  142  Mass.  85; 
Parker  v.  Framingham,  8  Met.  (Mass.)  266; 
Webber  v.  Eastern  R.  Co.,  2  Met.  (Mass.) 
147;  Clark  v.  Parker,  106  Mass.  554;  Walker 
v.  Boynton,  120  Mass.  349;  Phillips  v.  Bow- 
ers, 7  Gray  (Mass.)  25. 

Michigan. — Purkisst'.  Benson,  28  Mich.  538. 
Minnesota. — Mankato  v.  Willard,  13  Minn. 
27,  97  Am.  Dec.  208;  Brisbine  v.  St.  Paul, 
etc.,  R.  Co.,  23  Minn.  114. 

Where  a  grantor  conveyed  submerged  lands, 
describing  them  by  reference  to  a  plat  made 
by  himself  which  delineated  them  as  extend- 
ing beyond  the  shore  line  into  the  water,  but 
not  to  the  point  of  navigability,  the  deed  did 
not  convey  an  unplatted  space  of  submerged 
land  extending  beyond  the  outermost  line  of 
an  alley  in  the  rear  of  the  block  described  in 
the  deed,  but  conveyed  the  lands  only  to  the 
centre  line  of  the  alley.  Gilbert  v.  Emerson, 
60  Minn.  62. 

Missouri. — See  Thomas  v.  Hunt  (Mo.  1896), 
35  S.  W.  Rep.  581. 

New  Hampshire.  —  Reed's  Petition,  13  N. 
H.  381;  Woodman  v.  Spencer,  54  N.  H.  507; 
Goodeno  v.  Hutchinson,  54  N.  H.  159;  Rowe 
v .  Addison,  34  N.  H.  306;  Claremont  v.  Carl- 
ton, 2  N.  H.  369,  9  Am.  Dec.  88. 

Neiv  Jersey. — Salter  v.  Jonas,  39  N.  J.  L. 
469,  23  Am.  Rep.  229;  Hinchman  v.  Pater- 
son  Horse  R.  Co.,  17  N.  J.  Eq.  75,  86  Am. 
Dec.  252;  Lewis  v.  Pennsylvania  R.  Co.  (N. 
J.),  33  Atl.  Rep.  932;  Winter  -•.  Peterson,  24 
N.  J.  L.  524,  61  Am.  Dec.  678;  Glasby  v. 
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also  to  own  the  waste  land  and  trees  along  its  side.1 

Presumption  Rebuttable. — However,  this  presumption  may  be  rebutted  by 
evidence.2 


Morris,  18  N.  J.  Eq.  72;  Higbee  v.  Camden, 
etc.,  R.  Co.,  19  N.  J.  Eq.  276;  Ayres  v. 
Pennsylvania  R.  Co.,  48  N.  J.  L.  44,  57  Am. 
Rep.  538. 

New  2'ork. — Dunham  v.  Williams,  36  Barb. 
(N.  Y.)  136;  People  v.  Law,  34  Barb.  (N.  Y.) 
494;  Sherman  v.  McKeon,  38  N.  Y.  266;  Her- 
ring v.  Fisher,  1  Sandf.  (N.  Y.)  344;  Sizer 
v.  Devereux,  16  Barb.  (N.  Y.)  160;  Greer  v. 
New  York  Cent.,  etc.,  R.  Co.,  37  Hun  (N. 
Y.)  346;  Pollock  v.  Morris,  51  N.  Y.  Super. 
Ct.  112 ;  Cox  v.  James,  45  N.  Y.  5 157 ;  Mott  v. 
Mott,  68  N.  Y.  246;  Tag  v.  Keteltas,48  N.  Y. 
Super.  Ct.  241 ;  Lozier  v.  New  York  Cent.  R. 
Co.,  42  Barb.  (N.  Y.)  465  ;  Mattlage  v.  N.  Y. 
El.  R.  Co.,  14  Misc.  Rep.  (N.  Y.)  291,  citing 
2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  507. 
See  further  Hammond  v.  McLachlan,  1  Sandf. 
(N.Y. )  323  ;  Stevens  v.  New  York,  84N.Y.  296 ; 
Matter  of  Ladue's  Application,  118  N.  Y.  213; 
Perrin  v.  New  York  Cent.  R.  Co.,  36  N.Y. 
120 ;  Matter  of  Fourth  Ave.,  11  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  189;  Terrett  v.  New  York,  etc., 
Steam  Saw-Mill,  etc.,  Co.,  49  N.  Y.  666;  Wet- 
more  v.  Law,  34  Barb.  (N.  Y.)  515;  Fonda  v. 
Borst,  2  Keyes  (N.  Y.)  48;  Bissell  v.  New 
York  Cent.  R.  Co.,  23  N.  Y.  61;  Cortelyou 
v.  Van  Brundt,  2  Johns.  (N.  Y.)  357,  3  Am. 
Dec.  439;  Adams  v.  Rivers,  11  Barb.  (N.  Y.) 
390;  Tinker  v.  Metropolitan  EI.  R.  Co.,  81 
Hun  (N.  Y.)  591  ;  Haberman  v.  Baker,  128  N. 
Y.  253;  English  v.  Brennan,  60  N.  Y.  609; 
Miner  v.  New  York,  37  N.  Y.  Super.  Ct.  171 ; 
Taylor  v.  Hepper,  2  Hun  (N.  Y.)  646,  5 
Thomp.  &  C.  (N.  Y.)  173. 

A  conveyance  of  property,  though  not  with- 
in an  incorporated  city,  described  as  bounded 
by  a  street,  carries  title  to  the  centre  of  the 
street.  Gorham  v.  Eastchester  Electric  Co., 
80  Hun  (N.  Y.)  290. 

The  presumption  is  that  the  grantee  of  a 
series  of  lots  conveyed  by  number,  takes  title 
to  the  middle  of  the  street  where  the  lots  abut 
upon  the  street.  McCruden  v.  Rochester  R. 
Co.,  5  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  59,28 
N.  Y.  Supp.  1135;  Adams  v.  Saratoga,  etc., 
R.  Co.,  11  Barb.  (N.  Y.)  414. 

North  Carolina. — Hays  v.  Askew,  8  Jones 
L.  (N.  Car.)  226. 

Oregon. — McQuaid  v.  Portland,  etc.,  R. 
Co.,  18  Oregon  237. 

Pennsylvania. — Grier  f.  Sampson,  27  Pa. 
St.  i83;"Fransue  v.  Sell,  105  Pa.  St.  604; 
Paul  v.  Carver,  24  Pa.  St.  207,  64  Am.  Dec. 
649;  Ott  v.  Kreiter,  110  Pa.  St.  370;  Cox  v. 
Freedley,  33  Pa.  St.  124,  75  Am.  Dec.  584; 
Trutt  v.  Spotts,  87  Pa.  St.  339;  Spackman  v. 
Steidel,  88  Pa.  St.  453. 

Rhode  Island. — Hughes  v.  Providence,  etc., 
R.  Co.,  2  R.  I.  508;  Clark  v.  Providence,  10  R. 
I-  437;  dishing  v.  Hathaway,  10  R.  I.  514. 

South  Carolina. — Witter  v.  Harvey,  1  Mr- 
Cord  L.  (S.  Car.)  67,  10  Am.  Dec.  650;  Noble 
v.  Cunningham,  McMull.  Eq.  (S.  Car.)  289. 

South  Dakota. — Edmison  v.  Lowry,  3  S. 
Dak.  77,  44  Am.  St.  Rep.  774. 


Tennessee. — Iron  Mountain  R.  Co.  r.  Bing- 
ham, 87  Tenn.  522. 

Vermont. — Marsh  v.  Burt,  34  Vt.  289;  Mor- 
row v.  Willard,  30  Vt.  118;  Buck  v.  Squiers, 
22  Vt.  489;  Maynard  v.  Weeks,  41  Vt.  619; 
Cole  v.  Haynes,  22  Vt.  588;  Morse  v.  Wey- 
mouth, 28  Vt.  824. 

Wisconsin.  —  Pettibone  v.  Hamilton,  40 
Wis.  402.  See  further  Kneeland  v.  Van  Val- 
kenburgh,  46  Wis.  434,  32  Am.  Rep.  719; 
Jarstadt  v.  Morgan,  48  Wis.  245;  Kimball  v. 
Kenosha,  4  Wis.  321;  Milwaukee  v.  Mil- 
waukee, etc.,  R.  Co.,  7  Wis.  85;  Ford  v. 
Chicago,  etc.,  R.  Co.,  14  Wis.  609,  80  Am. 
Dec.  791;  Gove  White,  20  Wis.  425;  Weis- 
brod  v.  Chicago,  etc.,  R.  Co.,  18  Wis.  35,  86 
Am.  Dec.  743;  Goodall  v.  Milwaukee,  5  Wis. 
32 ;  Mariner  t'.  Schulte,  13  Wis.  692  ;  Hegar  v. 
Chicago,  etc.,  R.  Co.,  26  Wis.  624. 

Where  the  owner  of  a  tract  lying  between 
a  highway  and  a  river  lays  out  lots  with  a 
mill  race  and  roadway  between  them  and  the 
river,  the  lots  being  of  no  value  except  as 
connected  with  the  water  powers  in  such  mill 
race,  title  to  such  lots  extends  to  the  centre  of 
the  highway,  subject  to  the  easements  of  the 
roadway  and  mill  race,  and  is  not  limited  to 
the  space  outside  of  the  roadway.  Smith  v. 
Chicago,  etc.,  R.  Co.,  83  Wis.  271. 

Where  a  lot  or  tract  of  land  is  described  as 
bounded  by  an  alley  or  a  footpath,  the  bound- 
ary line  is  at  the  centre  of  such  footpath  or 
alley.  Pettibone  v.  Hamilton,  40  Wis.  402; 
Kneeland  v.  Van  Valkenburgh,  46  Wis.  434, 
32  Am.  Rep.  719. 

1.  Ownership  of  Waste  Lands  and  Trees  along 
Roadside. — Doe  t».  Pearsey,  7  B.  &  C.  304,  14 
E.  C.  L.  50;  Steel  v.  Prickett,  2  Stark.  463, 
3  E.  C.  L.  490;  Cooke  v.  Green,  11  Price  736; 
Scoones  v.  Morrell,  1  Beav.  251;  Salisbury 
v.  Great  Northern  R.  Co.,  5  C.^B.  N.  S.  174, 
94  E.  C.  L.  174;  Simpson  v.  Dendy,  8  C.  B. 
N.  S.  433,  98  E.  C.  L.  433  ;  Berridge  v.  Ward,  10 
C.  B.  N.  S.  400,  100  E.  C.  L.  400,  30 L.  J.  C.  P. 
218;  Reg.  v.  Strand  Board,  33  L.  J.  M.  C.33; 
Holmes  v.  Bellingham,  29  L.  J.  M.  C.  132,  7 
C.  B.  N.  S.  329,  97  E.  C.  L.  329.  See  White 
v.  Hill,  6Q^B.  487,  51  E.  C.~  L.  487;  Doe  v. 
Kemp,  7  Bing.  335,  20  E.  C.  L.  152;  Rex 
v.  Stoughton,  1  Sid.  464;  Godmanchester  v. 
Phillips,  4  Ad.  &  El.  550,  31  E.  C.  L.  132,  41 
Geo.  III.,  c.  109,  §  11 ;  6  and  7  Wm.  IV.,  c.  115, 
§  29. 

2.  Presumption  Rebuttable.  —  Headlam  v. 
Hedley,  Holt  463,  3  E.  C.  L.  184;  Doe  v. 
Kemp,  2  Bing.  N.  Cas.  102,  29  E.  C.  L.  271, 
7  Bing.  332,  20  E.  C.  L.  150;  Grose  v.  West, 
7  Taunt.  39,  2  E.  C.  L.  39;  Doe  v.  Hampson,  4 
C.  B.  267,  56  E.  C.  L.  267;  Smith  v.  Slocomb, 
11  Gray  (Mass.)  280. 

Illustrations. — In  Dunham  -•.  Williams,  37 
N.  Y.  252,  it  was  held  that  in  the  case  of  an 
ancient  roadway,  the  fee  to  the  bed  of  which 
was  vested  in  the  government,  a  deed  to  land 
abutting  on  it  conveyed  only  to  the  side  of 
the  road. 
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Decisions  Conflicting. —But  the  general  rule  that  a  grant  of  land  bounded  by  a 
highway  extends  to  the  centre  thereof,  has  been  so  modified  by  the  contra- 
riety and  confusion  of  the  decisions,  some  flatly  contradicting  others,  that 
no  rule  can  with  absolute  certainty  be  deduced  from  them  that  will  apply  to 
any  special  case.1 

The  More  Reasonable  Rule. — The  rule  that  nothing  short  of  express  words 
explicitly  excluding  the  highway  can  have  the  effect  of  limiting  the  grant  to 
the  margin,  seems  to  be  the  most  reasonable.2 

c.  Highway  Vested  in  Public. — If  the  fee  of  the  soil  in  the  bed  of  the 


Where  a  tract  conveyed  by  metes  and 
bounds  is  separated  from  a  highway  by  a  nar- 
row strip  of  land  belonging  to  the  grantor, 
and  the  grantor  subsequently  dedicates  said 
strip  as  part  of  the  highway,  this  dedication 
will  not  confer  upon  the  grantee  the  fee  to  the 
highway  so  enlarged.  Valley  Pulp,  etc.,  Co. 
v.  West,  58  Wis.  600. 

A  conveyance  of  a  city  lot  bounded  on  a 
street  does  not  carry  title  to  the  minerals 
under  such  street  as  far  as  its  centre,  when  the 
minerals  were  expressly  reserved  on  a  prior 
conveyance  of  the  surface  of  the  street. 
Snoddy  v.  Bolen,  122  Mo.  479. 

In  Plumer  v.  Johnston,  63  Mich.  173,  the 
court,  by  Champlin,  J.,  said:  "The  doctrine 
is  well  established  that  the  grantee  of  a  lot 
bounded  upon  a  street  or  other  highway  takes 
to  the  centre  of  such  street  *  *  *  unless  some- 
thing appears  upon  the  plat,  or  in  the  terms  of 
the  conveyance,  excluding  the  title  from  pass- 
ing under  a  boundary  so  described.  But  this 
doctrine  is  limited,  and  is  applied  to  actual 
highways  and  not  to  mere  paper  highways." 
See  Hopkinson  v.  McKnight,  31  N.  J.  L.  422. 

The  presumption  that  the  boundary  line  of 
a  lot  runs  along  the  centre  of  the  street  is  re- 
butted when  the  complaint,  in  an  action  to 
foreclose  a  street  assessment,  describes  the  as- 
sessed lands  as  bounded  by  the  side  of  the 
street  adjoining  it.  Alameda  Macadamizing 
Co.  v.  Williams,  70  Cal.  534. 

1.  Boundary  at  Centre  of  Highway.  —  Where 
the  owner  of  a  large  tract  laid  out  streets  and 
passageways  over  it,  divided  it  into  lots  and 
had  it  platted,  and  then  conveyed  the  lots  to 
different  grantees  by  deeds  bounding  them  on 
the  platted  streets  and  according  to  measure- 
ments that  would  exclude  the  streets  and  pas- 
sageways, it  was  nevertheless  held  that  the 
grantees  took  to  the  centre  of  the  street. 
Gould  v.  Eastern  R.  Co.,  142  Mass.  85. 

Where  a  deed  described  the  lands  as  bounded 
by  a  street  or  alley  by  reference  to  a  plat,  the 
grantee  acquired  title  to  the  centre  line,  sub- 
ject to  the  public  easement,  although  the 
street  or  alley  was  never  opened,  and  it  was 
held  that  parol  evidence  was  not  admissible 
to  show  the  intention  of  the  parties.  Jacob  v. 
Woolfolk,  90  Ky.  426. 

An  owner  of  land  adjoining  a  city  exhibited 
a  map  of  it  laying  it  out  into  lots,  streets,  and 
alleys,  and  sold  the  lots  as  bounded  by  such 
streets  and  alleys.  It  was  held  that  this  was 
a  dedication  of  the  streets  to  the  public  and 
the  purchasers  of  lots,  although  the  streets 
were  never  afterwards  opened.  Where  a  lot 
so  sold  fronts  on  the  street  and  the  street  is 
called  for  as  a  boundary,  the  title  passes  to 


the  centre  of  the  street;  and  even  if  the  street 
is  never  afterwards  opened  the  purchaser  is 
entitled  to  hold  to  the  centre  of  the  strip  of 
ground  described  on  the  map  as  a  street. 
Schneider  v.  Jacob,  86  Ky.  101. 

See  further  cases  set  out  in  note  I,  supra, 
this  subdivision,  where  the  boundary  line  was 
held  to  be  at  the  centre  of  the  highway. 

Contra — Boundary  at  Side  of  Highway. — Where 
land  in  a  city  was  described  as  bounding  on 
a  street  set  out  in  the  city  plat,  but  not  yet 
opened,  the  grantor  owning  the  roadbed  and 
the  land  on  both  sides,  it  was  held  that  the 
subsequent  closing  of  the  street  by  the  munic- 
ipal authorities  did  not  give  the  grantee  any 
claim  to  the  fee  to  the  centre  of  the  street  in 
front  of  his  lot;  his  boundary  was  limited  by 
its  side.  Baltimore,  etc.,  R.  Co.  v.  Gould, 
67  Md.  60. 

In  Sibley  v.  Holden,  10  Pick.  (Mass.)  249, 
20  Am.  Dec.  521,  where  tenants  in  common 
of  land  including  a  town  road  passing  through 
the  same,  made  a  partition  describing  the 
bounds  as  "  beginning  at  a  stake  and  stones 
on  the  side  of  the  town  road,  thence  [by 
various  courses]  to  said  town  road,  thence 
by  said  road  to  the  place  of  beginning,"  it 
was  held  that  the  road  was  not  included  in  the 
partition,  but  that  the  parties  still  remained 
tenants  in  common  thereof,  subject  to  the 
public  easement. 

And  see  Jackson  v.  Hathaway,  15  Johns. 
(N.  Y.)  447,  8  Am.  Dec.  263;  Kings  County 

F.  Ins.  Co.  v.  Stevens,  87  N.  Y.  287,  41  Am. 
Rep.  361. 

A  deed  described  a  lot  as  "  beginning  *  *  * 
at  the  southeast  corner  or  intersection  of  H. 
and  G.  streets,  and  running  thence  easterly, 
bounding  on  G.  street,  twenty-five  feet;  then 
southerly  parallel  with  H.  street  eighty  feet 
to  an  alley;  then  westerly,  bounding  on 
said  alley,  to  H.  street,  twenty-five  feet;  and 
thence  northerly  bounding  on  H.  street  to  the 
place  of  beginning."  It  was  held  that  by  this 
description  the  southeast  corner  of  H.  and 

G.  streets  was  the  point  of  intersection  of  the 
east  side  of  H.  street,  and  the  south  side  of 
G.  street;  and  no  part  of  the  roadbed  of  H. 
street  passed  by  the  deed.  Rieman  v.  Balti- 
more Belt  R.  Co.,  81  Md.  68.  See  infra,  this 
section,  "  By  the  Side,"  "  By  the  Margin,"  or 
"  by  the  Line,''''  of  a  High-way. 

2.  The  More  Reasonable  Rule. —  Salter  v. 
Jonas,  39  N.  J.  L.  469,  23  Am.  Rep.  229; 
Lewis  v.  Pennsylvania  R.  Co.  (N.  J.),  33  Atl. 
Rep.  932;  Adams  v.  Saratoga,  etc.,  R.  Co.,  n 
Barb.  (N.  Y.)  414;  Halsey  v.  McCormick,  13 
N.  Y.  296;  Herrings.  Fisher,  1  Sandf.  (N.  Y .) 
344;  Falls  v.  Reis,  74  Pa.  St.  439. 
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road  or  street  is  vested  in  the  state  or  municipality,  the  boundary  line  of 
the  premises  of  the  abutting  owners  is  the  nearer  edge  of  the  highway  and 
not  the  centre.1 

Where  Public  Have  Only  Hight  of  Way. — But  if  the  public  have  a  right  of  way 
only  over  the  land,  and  the  fee  of  the  roadbed  is  not  vested  in  any  public 
body,  then  whether  the  boundary  line  runs  at  the  centre  or  side  of  the  high- 
way depends,  in  each  particular  case,  upon  the  intention  of  the  parties  as  ex- 
pressed in  the  descriptive  parts  of  the  deed,  and  upon  the  face  of  the  whole 
conveyance  illustrated  by  the  localities  and  subject-matter  to  which  it 
applies.2 

d.  Bounded  "  by,"  "  on,"  or  "along"  a  Highway. — Where  a  deed 
describes  land  as  "  bounded .  by,"  or  "bounded  on,"  or  "  running  along  "  a 
highway,  or  the  like,  without  any  restricting  or  controlling  words,  it  must  be 
construed  as  conveying  the  grantor's  title  in  the  land  to  the  centre  of  the 
highway,  even  though  it  would  be  excluded  by  the  dimensions  of  the  lot.3 


1.  When  Fee  Vested  In  the  Public. — Chicago 
v.  Rumsey,  87  111.  348;  White  v.  Godfrey,  97 
Mass.  472  ;  Dunham  v.  Williams,  37  N.  Y.  251 ; 
Kings  County  F.  Ins.  Co.  v.  Stevens,  87  N. 
Y.  287,  41  Am.  Rep.  361 ;  Bissell  v.  New  York 
Cent.  R.  Co.,  23  N.  Y.  61 ;  Falls  v.  Reis,  74 
Pa.  St.  439. 

Illustrations. —  Where  the  earlier  deeds 
hounded  premises  by  the  side  line  of  a  street, 
and  there  is  presumptive  evidence  that  the 
title  to  the  street  is  vested  in  the  town,  a  deed 
which  bounds  premises  by  a  street  will  be  con- 
strued as  conveying  to  its  side  line  only.  Hoag 
v.  Pierce,  65  Hun  (N.  Y.)  424. 

Where  a  city  has  conveyed  a  lotto  a  certain 
party,  bounding  it  by  certain  streets,  and  the 
grantee  has  acquired  the  full  amount  of  land 
called  for,  he  is  not  entitled  to  a  portion  of 
one  of  such  streets  upon  its  being  found  that 
there  is  an  excess  of  land  over  the  measure- 
ments of  the  survey,  because  a  measurement 
from  the  supposed  initial  point  to  the  street 
line,  as  called  for  by  the  survey,  does  not  ex- 
tend to  the  line  of  his  lot.  Orefia  v.  Santa 
Barbara,  91  Cal.621. 

But  the  common-law  rule  that  the  owners  of 
land  abutting  on  a  public  highway  are  the 
owners  of  the  fee  of  such  highway,  is  not  set 
aside  by  any  counter  presumption  arising  from 
some  invariable  custom  in  the  opening  up  of 
streets  in  New  York  City.  Hochhalter  v.  Man- 
hattan R.  Co.  (Supreme  Ct.),  31  N.  Y.  St. 
Rep.  112,  9  N.  Y.  Supp.  341. 

2.  When  Public  Have  Easement  Only. — 3  Kent's 
Com.  433,  434;  Banks  v.  Ogden,  2  Wall.  (U. 
S-)  57;  Webber  v.  Eastern  R.  Co.,  2  Met. 
(Mass.)  151  ;  Codman  v.  Evans,  1  Allen  (Mass.) 
446;  Bostons.  Richardson,  13  Allen  (Mass.) 
152;  White  v.  Godfrey,  97  Mass.  472;  Rice  v. 
Worcester  County,  11  Gray  (Mass.)  283,  note; 
Marsh  v.  Burt,  34  Vt.  289. 

In  Livingston  v.  New  York,  8  Wend.  (N. 
Y.)  85,  22  Am.  Dec.  622,  the  proposition  was 
asserted  that  conveyances  of  city  property  are 
not  governed  by  the  same  rules  of  construc- 
tion as  are  applicable  to  property  in  the  coun- 
try. In  a  city  the  fee  in  the  street  passes  so 
far  as  it  fronts  the  lots.  But  this  principle 
does  not  apply  to  country  roads.  Jackson  v. 
Hathaway,  15  Johns.  (N.  Y.)  447, 8Am.  Dec. 


263;  Sibley  v.  Holden,  10  Pick.  (Mass.)  249,  20 
Am.  Dec.  521. 

3.  When  Land  Described  as  "  Bounded  by,"  or 
"Bounded  on,"  or  "Running  along"  Highway 

— England. — Salisbury  v.  Great  Northern  R. 
Co.,  5  C.  B.  N.  S.  174,  94  E.  C.  L.  174;  Ber- 
ridge  v.  Ward,  10  C.  B.  N.  S.  400,  100  E.  C. 
L.  400. 

United  States. — Harris  v.  Elliott,  10  Pet. 
(U.  S.)  53;  Banks  v.  Ogden,  2  Wall.  (U.  S.)57. 

California. — Moody  v.  Palmer,  50  Cal.  37. 

Connecticut . — Read  v.  Leeds,  19  Conn.  187; 
Gear  v.  Barnum,  37  Conn.  229. 

Florida  — Jacksonville,  etc.,  R.  Co.  v.  Lock- 
wood,  33  Fla.  573. 

Georgia. — Johnson  v.  Arnold,  91  Ga.  659; 
Silvey  v.  McCool  (Ga.  1890),  12  S.  E.  Rep. 
175,  citing  2  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  507. 

Illinois. — Illinois,  etc.,  Canal  v.  Haven,  11 
111.  557;  Henderson  t>.  Hatterman,  146  111.  555. 

lozva. — Dubuque  v.  Maloney,  9  Iowa  458, 
74  Am.  Dec.  358. 

Kentucky. — Hawesville  v.  Lander,  8  Bush 
(Ky.)  680;  Jacob  v.  Woolfolk,  90  Ky.  426. 

Maine. — Hunt  v.  Rich,  38  Me.  195  ;  Johnson 
v.  Anderson,  18  Me.  76;  Cottle  v.  Young,  59 
Me.  105;  Webber  v.  Overlock,  66  Me.  177; 
Oxton  v.  Groves,  68  Me.  371,  28  Am.  Rep.  75; 
Palmer  v.  Dougherty,  33  Me.  507,  54  Am. 
Dec.  636. 

Maryland. — Peabody  Heights  Co.  v.  Sadt- 
ler,  63  Md.  533,  52  Am.  Rep.  519;  Albert  v. 
Thomas,  73  Md.  181. 

Massachusetts. — Smith  v.  Slocomb,  9  Gray 
(Mass.)  36,  69  Am.  Dec.  274;  Peck  v.  Dennis- 
ton,  121  Mass.  17;  O'Connell  v.  Bryant,  121 
Mass.  557;  Newhail  v.  Ireson,8  Cush.  (Mass.) 
598,  54  Am.  Dec.  790;  Hollenbeck  v.  Rowley, 
8  Allen  (Mass.)  473;  White  v.  Godfrey,  97 
Mass.  472 ;  Dean  v.  Lowell,  135  Mass.  55 ; 
O'Linda  v.  Lothrop,  21  Pick.  (Mass.)  292; 
Fisher  v.  Smith,  9  Gray  (Mass.)  441  ;  Stark  v. 
Coffin,  105  Mass.  328;  Sanborn  v.  Rice,  129 
Mass.  387. 

Missouri.  —  St.  Charles  First  Presb. 
Church  v.  Kellar,  39  Mo.  App.  441. 

Nevada. — Lindsay  v.  Jones,  21  Nev.  72. 

Nciv  Jersey. — Winter  v.  Peterson,  24  N.  J. 
L.  527,  61  Am.  Dec.  678;  Salter  v.  Jonas,  39 
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A  line  which  is  not  described  as  running  to  a  street,  but  which  does  as  a  fact 
run  along  the  side  of  the  street,  passes  the  fee  to  the  centre.1 

e.  "  By  the  Side,"  "by  the  Margin,"  or  "by  the  Line,"  of  a  High- 
way.— Where  the  intention  to  exclude  the  soil  of  the  street  is  evident  from 
tin-  terms  of  the  grant,  as  where  the  land  is  described  as  bounded  by  "  the 
side  of,"  or  "  by  the  margin  of,"  or  "  by  the  line  of,"  the  street,  the  boundary 
will  be  the  nearer  edge  and  not  the  centre  of  the  highway.2 


N.  J.  L.  469,  23  Am.  Rep.  229;  Hoboken  Land, 
etc.,  Co.  Vm  Kerrigan,  31  N.  J.  L.  16. 

New  Tork. — DePeyster  v.  Mali,  27  Hun 
(N.  Y.)  439;  Tag  v.  Keteltas,48  N.  Y.  Super. 
Ct.  241  ;  Hammond  v.  McLachlan,  1  Sandf. 
(N.  Y.)  323;  Wallace  v.  Fee,  50  N.  Y.  694; 
Milhau  v.  Sharp,  27  N.  Y.  624,  84  Am.  Dec. 
314;  Sherman  v.  McKeon,  38  N.  Y.  271; 
Child  v.  Starr,  4  Hill  (N.  Y.)  369;  Haber- 
man  ->.  Baker,  128  N.  Y.  253;  Holloway  v. 
Southmayd  (Supreme  Ct.),  45  N.  Y.  St.  Rep. 
895;  Cochran  v.  Smith,  73  Hun  (N.  Y.)  597; 
Matter  of  Ladue's  Application,  118  N.  Y.  213. 

Ohio. — Williams  v.  Sparks,  24  Ohio  St.  141. 

Pennsylvania. — Paul  v.  Carver,  26  Pa.  St. 
223,  67  Am.  Dec.  413;  Firmstone  v.  Spaeter, 
150  Pa.  St.  616,  30  Am.  St.  Rep.  851 ;  Cox  v. 
Freedley,  33  Pa.  St.  124,  75  Am.  Dec.  584; 
Flick's  Estate,  6  Kulp  (Pa.)  329;  Lotz  v.  Read- 
ing Iron  Co.,  10  Pa.  Co.  Ct.  Rep.  497. 

Rhode  Island.- — Hughes  v.  Providence,  etc., 
R.  Co.,  2  R.  I.  508. 

South  Carolina. — Witter  v.  Harvey,  1  Mc- 
Cord  L.  (S.  Car.)  67,  10  Am.  Dec.  650. 

Vermont. — Buck  v.  Squiers,  23  Vt.  498; 
Morrow  v.  Willard,  30  Vt.  118. 

\Visc071si71. — Andrews  v.  Youmans,  78  Wis. 
56;  Kimball  v.  Kenosha,  4  Wis.  331;  Weis- 
brod  v.  Chicago,  etc.,  R.  Co.,  18  Wis.  43,  86 
Am.  Dec.  743. 

The  Title  of  a  Sublessee  extends  to  the  middle 
of  a  street,  subject  to  the  right  of  way,  where 
the  original  lessee  sublet  a  portion  of  his 
leasehold  to  him  describing  it  as  "bounding 
on  "a  street  to  the  centre  of  which  he  has 
title.    Gump  v.  Sibley,  79  Md.  165. 

Railroad  Track. — Where  a  deed  described 
lands  as  bounded  by  a  railroad  track,  the 
grantee's  boundary  extended  to  the  rails  and 
was  not  limited  by  the  line  of  the  right  of 
way.    Reid  v.  Klein,  138  Ind.  484. 

Where  a  highway  has  been  dedicated  to  the 
public,  subject  to  a  right  to  use  part  of  it  for 
railroad  purposes,  a  deed  of  land  abutting  on 
such  highway,  made  before  the  part  of  such 
highway  was  designated  over  which  the  use 
for  railroad  purposes  should  be  applied,  passes 
the  fee  to  the  centre  of  the  highway,  subject 
to  the  easement  of  the  right  of  way  and  the 
reserved  right  for  railroad  purposes.  Ayres 
-u.  Pennsylvania  R.  Co.,  52  N.  J.  L.  405. 

Where  a  deed  conveys  lands  by  reference  to 
a  map  which  shows  a  street  with  dotted  lines 
marking  the  reservation  of  a  right  to  devote 
part  of  such  street  to  railroad  purposes,  the 
grantee  acquires  the  fee  to  the  centre  of  the 
street,  subject  to  such  reservation.  Evans  v. 
Savannah,  etc.,  R.  Co.,  90  Ala.  54. 

The  purchaser  of  lots  bounded  by  an  avenue 
in  the  centre  of  which  a  railroad  is  platted  on 
a  map  filed  by  his  grantor,  acquires  title  only 


to  the  centre  of  the  highway  between  his  lots 
and  the  railroad  track.  Pennsylvania  R.  Co. 
v .  Ayres,  50  N.  J.  L.  660. 

Railway  Cut. — A  deed  conveying  the  land 
south  of  a  "railway  cut"  conveys  only  the 
land  south  of  the  upper  and  outer  edge  of  the 
cut.  Newton  v.  Louisville,  etc.,  R.  Co.  (Ala. 
1895),  19  So.  Rep.  19. 

A  Sheriff's  Deed  to  land  bounded  by  a  street 
carries  title  to  the  middle  of  the  street. 
Kohler  v.  Kleppinger  (Pa.  1886),  2  Cent. 
Rep.  525. 

But  where  General  Terms  are  Used  in  a  Deed, 

as  "  to  "  or  "  upon  "  a  highway,  the  rule  that 
the  fee  to  the  centre  line  passes  does  not  apply 
when  the  grantor  does  not  own  the  fee  of  the 
highway;  as,  where  land  was  described  as  run- 
ning "to  the  railroad,  thence  on  said  rail- 
road," etc.,  it  was  held  to  convey  to  the  side 
line  only.    Church  v.  Stiles,  59  Vt.  642. 

And  in  Tyler  v.  Hammond,  11  Pick.  (Mass.) 
193,  and  Jackson  v.  Hathaway,  15  Johns.  (N. 
Y.)  447,  8  Am.  Dec.  263,  it  was  held  that 
where  the  land  was  described  generally  as 
bounded  on  the  road,  and  then  by  metes  and 
bounds  which  excluded  it,  the  boundary  was 
at  the  side  and  not  at  the  centre. 

And  in  Alden  v.  Murdock,  13  Mass.  259, 
land  described  as  "  bounding  on  the  road  " 
was  held  to  extend  only  to  the  side  and  not  to 
the  centre. 

It  was  also  held  that  lands  described  as 
bounded  "by"  a  railroad  are  fritna  facie  to 
be  held  to  extend  to  the  side  line  of  such  rail- 
road. Williams  v.  Savannah,  etc.,  R.  Co., 
94  Ga.  540. 

1.  Sizer  v.  Devereux,  16  Barb.  (N.  Y.)  160; 
Gear  v.  Barnum,  37  Conn.  229, 

In  Phillips  v.  Bowers,  7  Gray  (Mass.)  24, 
Shaw,  C.  J.,  drew  a  possible  distinction  be- 
tween land  described  as  lying  "bounding  on 
a  way"  and  that  described  as  running  "  to 
away,"  and  thence  "by  the  same  way," 
especially  if  in  the  former  case  there  are  only 
words  indicative  of  an  intent  that  the  grantee 
shall  have  a  right  to  use  the  way  rather  than 
the  fee  of  the  land  under  it,  but  no  definite 
rule  was  made  on  the  point. 

2.  Land  Described  as  "by  the  Side,"  or  "by 
the  Margin,"  or  "by  the  Line,"  of  Highway.— 
3  Kent's  Com.  (13th  ed.)  434. 

England. — Salisbury  v.  Great  Northern  R. 
Co.,  5  C.  B.  N.  S.  174,  94  E.  C.  L.  174. 

California. — Severy  v.  Central  Pac.  R.  Co., 
51  Cal.  194. 

Connecticut. — Peck  v.  Smith,  1  Conn.  146,6 
Am.  Dec.  216. 

Florida. — Where  a  deed  describes  lands  as 
bounded  on  the  west  by  a  certain  street,  accord- 
ing to  a  map  referred  to  in  such  deed,  it  will 
be  construed  as  meaning  that  the  western 
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/.  Highway  as  Opened,  Not  as  Platted. — Where  a  street  is  described 
as  a  boundary  it  must  be  construed  as  meaning  the  street  as  actually  opened 
up  and  in  use,  rather  than  as  it  was  originally  located,  if  there  has  been  any 


boundary  of  the  land  coincides  with  the  east- 
ern line  of  the  street.  Andreu  v.  Watkins,  26 
Fla.  390. 

Georgia. — Williams  v.  Savannah,  etc.,  R. 
Co.,  94  Ga.  540. 

Illinois. — Braxon  v.  Bressler,  64  111.  488; 
Illinois,  etc.,  Canal  v.  Haven,  11  111.  554; 
Chicago  v.  Rumsey,  87  111.  348;  Gebhardt  v. 
Reeves,  75  111.  307;  Helm  v.  Webster,  85  111. 
116. 

Indiana. — Cox  v.  Louisville,  etc.,  R.  Co., 
48  Ind.  178;  Montgomery  v.  Hines,  134  Ind. 
221.  Where  a  railroad  company  has  no  right 
of  way  except  by  user,  a  deed  which  describes 
one  of  the  boundaries  of  the  tract  conveyed 
thereby  as  the  north  line  of  the  railroad  track, 
establishes  such  boundary  at  the  line  of  the 
track  and  not  at  the  line  of  the  right  of  way. 
Reid  v.  Klein,  138  Ind.  484. 

Kentucky. — Where  a  new  county  is  formed 
in  part  from  an  older  one,  and  its  boundary  line 
is  described  as  beginning  where  a  turnpike 
road  crosses  a  river,  thence  down  the  river, 
and  thence  by  various  calls  back  to  the  turn- 
pike road  and  with  it  to  the  beginning,  no  part 
of  the  turnpike  road  is  included  in  the  new 
county.    Macklin  v.  Com.,  93  Ky.  294. 

In  Hoffman  v.  Shepherdsville  (Ky.  1896), 
36  S.  W.  Rep.  522,  a  deed  by  a  town  de- 
scribing the  land  as  beginning  at  the  north 
corner  of  a  designated  lot,  and  running 
"north  with"  a  specified  street,  was  held  to 
convey  no  part  of  the  street. 

Maine. — Walker  v.  Pearson,  40  Me.  152; 
Cottle  v.  Young,  59  Me.  105 ;  Sutherland  v. 
Jackson,  32  Me.  80.  But  in  Low  v.  Tibbetts, 
72  Me.  92,  39  Am.  Rep.  303,  it  was  held  that 
a  grant  of  land  which  was  described  as  begin- 
ning and  ending  "  at  the  side  "  of  a  road,  ex- 
tended to  the  centre  in  the  absence  of  words 
showing  a  contrary  intention. 

Maryland. — Peabody  Heights  Co.  v.  Sadt- 
ler,  63  Md.  533,  52  Am.  Rep.  519;  Hanson  v. 
Campbell,  20  Md.  223 ;  Baltimore,  etc.,  R.  Co. 
v.  Gould,  67  Md.  60. 

A  deed  which  describes  the  boundary  as  be- 
ginning at  a  post  standing  on  the  side  of  the 
road,  and  thence  by  a  line  "bounded  on  "  the 
road  to  another  post,  does  not  convey  title  to 
the  middle  of  the  highway.  Hunt  v.  Brown, 
75  Md.  481. 

Massachusetts. — Dodd  z>.  Witt,  139  Mass. 
63,  52  Am.  Rep.  700;  Hamlin  v.  Pairpoint 
Mfg.  Co.,  141  Mass.  51 ;  Tyler  v.  Hammond, 
11  Pick.  (Mass.)  193;  Smith  v.  Slocomb,  9 
Gray  (Mass.)  36,  69  Am.  Dec.  274;  Brainard 
v.  Boston,  etc.,  R.  Co.,  12  Gray  (Mass.)  410. 
See  Sibley  v.  Holden,  10  Pick.  (Mass.)  249,  20 
Am.  Dec.  521 ;  Treat  v.  Joslyn,  139  Mass.  94 ; 
Peck  v.  Dennnton,  121  Mass.  17;  O'Connell 
v.  Bryant,  121  Mass.  557;  O'Linda  v.  Loth- 
rop,  21  Pick.  (Mass.)  295  ;  Holmes  v.  Turner's 
Falls  Co.,  142  Mass.  590;  Leonard  v.  Adams, 
1 19  Mass.  366 ;  Phelps  v.  Webster,  134  Mass.  17. 

But  in  Massachusetts  a  boundary  described 
as  beginning  "  on  the  side  "  of  a  road,  thence 


around  by  various  courses  to  said  road,  and 
thence  by  said  road  easterly  to  the  beginning, 
was  held  to  carry  the  line  to  the  centre  of  the 
highway.  Sibley  Holden,  10  Pick.  (Mass.) 
249,  20  Am.  Dec.  521. 

Michigan.  —  Plumer  v.  Johnston,  63  Mich. 
165;  Grand  Rapids,  etc.,  R.  Co.  v.  Heisel,  38 
Mich.  62,  31  Am.  Rep.  306. 

Minnesota.  —  Matter  of  Robbins's  Applica- 
tion, 34  Minn.  99,  57  Am.  Rep.  40. 

JVetv  Hampshire. — Thompson  v.  Major,  58 
N.  H.  242. 

New  Jersey. — Hoboken  Land,  etc.,  Co. 
v.  Kerrigan,  31  N.  J.  L.  13;  Smith  v.  State,  23 
N.  J.  L.  712. 

Neiv  Tork. — Anderson  v.  James,  4  Robt. 
(N.  Y.)35;  Fearing  v.  Irwin,  4  Daly  (N.  Y.) 
385;  Child  v.  Starr,  4  Hill  (N.  Y.)  382;  Jones 
v.  Cowman,  2  Sandf.  (N.  Y.)  235;  Mead  v. 
Riley,  50  N.  Y.  Super.  Ct.  20;  Kings  Coun- 
ty F.  Ins.  Co.  v.  Stevens,  87  N.  Y.  287,  41 
Am.  Rep.  361 ;  Lee  v.  Lee,  27  Hun  (  N.  Y.  ) 
1;  DePeysterr.  Mali,  27  Hun  (N.  Y.)  439; 
White's  Bank  v.  Nichols,  64  N.  Y.  65; 
Jackson  v.  Hathaway,  15  Johns.  (N.  Y.)  447,  8 
Am.  Dec.  263;  Wetmore  v.  Law,  34  Barb.  (N. 
Y.)  515;  Sherman  v.  McKeon,  38  N.  Y.  266; 
Dunham  v.  Williams,  37  N.  Y.  251 ;  Van  Am- 
ringe  v.  Barnett,  8  Bosw.  (N.  Y.)  357;  Glover 
v.  Shields,  32  Barb.  (N.  Y.)  374 ;  Patten  v.  New 
York  El.  R.  Co.,  3  Abb.  N.  Cas.  (N.  Y.  C. 
PI.)  306;  Augustine  v.  Britt,  15  Hun  (N.  Y.) 
395;  Tag  v.  Keteltas,  92  N.  Y.625;  Mott  v. 
Mott,68  N.  Y.  246. 

A  deed  does  not  convey  the  title  to  a  lot  out 
to  the  centre  of  the  street  where  it  describes  it 
as  beginning  at  the  corner  of  an  adjoining  lot, 
"being  a  point  distant  fifty  feet  from  the  cor- 
ner formed  by  the  intersection  of  the  south- 
erly side  of  D.  street  with  the  westerly  side  of 
G.  street,  running  thence  northerly  along  G. 
street  aforesaid."  Morison  v.  New  York 
El.  R.  Co.,  74  Hun  (N.  Y.)  398. 

But  where  a  grantor  conveys  lands  described 
in  the  deed  as  "  beginning  at  the  corner  of  a 
field,"  at  the  junction  of  a  road  with  certain 
cross  roads,  thence  along  such  road  a  defined 
distance;  and  at  the  same  time  sells  land  on 
the  other  side  of  the  same  road,  describing  the 
boundary  as  beginning  at  the  corner  of  a  certain 
person's  land  on  the  "  north  side  of  ' '  the  road, 
and  thence  along  the  road  a  specified  distance, 
both  deeds  convey  the  fee  to  the  centre  of  the 
highway.  Holloway  v.  Delano,  64  Hun  (N. 
Y.)  27,  28  Abb.  N.  Cas.  (N.  Y.)  183,  139  N. 
Y.  390. 

Ohio. — Lough  v.  Machlin,  40  Ohio  St.  332; 
Williams  v.  Sparks,  24  Ohio  St.  141. 

Oregon. — Lankin  v.  Terwilliger,  22  Oregon 
97- 

Pennsylvania. — McKee  v.  Perchment,  69 
Pa.  St.  342;  Union  Burial  Ground  Soc.  v. 
Robinson,  5  Whart.  (Pa.)  18;  Snider  v.  Sni- 
der, 3  Phila.  (Pa.)  158;  Robinson  v.  Myers, 
67  Pa.  St.  9;  Hobson  v.  Philadelphia,  150  Pa. 
St.  595- 
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change  made  in  its  line,  and  the  centre  of  the  street  is  the  boundary.1  This 
principle  holds  in  case  of  a  private  street,  whether  in  the  city  or  the  country, 
where  the  grantor  who  has  opened  it  up  sells  building  lots,  bounding  them 
on  it.2 

2.  Private  Ways — a.  In  General. — The  same  general  principles  which  apply 
to  lands  bounding  on  public  roads  apply  to  those  on  a  private  road  running 
between  the  lands  of  the  adjoining  owners.  The  presumption  in  that  case  is 
that  they  respectively  own  the  soil  of  the  road  usque  ad  medium  filum  via, 
subject,  however,  to  the  qualification  that  the  user  of  it  has  been  qua  road  and 
not  in  the  exercise  of  a  claim  of  ownership.3 

b.  Public  Rights. — Where  an  adjoining  owner  incloses  his  land  up  to  a 
highway,  so  as  to  deprive  the  public  of  their  right  of  traveling  on  the  strips  of 
waste  land  beside  the  road  when  the  road  itself  has  become  founderous  and 
impassable,  and  neglects  to  keep  it  in  repair,  passers-by  may  make  gaps  in 


Rhode  Island. — Hughes  v.  Providence,  etc., 
R.  Co.,  2  R.  I.  508 ;  Cushing  v.  Hathaway,  10  R. 
I.  514;  Healey  v.  Babbitt,  14  R.  I.  533. 

Vermont. — Church  v.  Stiles,  59  Vt.  642; 
Maynard  v.  Weeks,  41  Vt.  617;  Buck  v. 
Squiers,  22  Vt.  484;  Morrow  v.  Willard,  30 
Vt.  118. 

Wisconsin. — Valley  Pulp,  etc.,  Co.  v.  West, 
58  Wis.  599;  Mariner  v.  Schulte,  13  Wis.  692. 
1.  Highway  as  Actually  Opened,  Intended — 

California. — Orefia  v.  Santa  Barbara,  91  Cal. 
621 ;  Payne  v.  English,  101  Cal.  10. 

Connecticut. — Falls  Village  Water  Power 
Co.  v.  Tibbetts,  31  Conn.  165. 

Florida. — Winter  v.  Payne,  33  Fla.  470. 

Indiana. — Hunt  V.  Francis,  5  Ind.  302; 
Cleveland  v.  Obenchain,  107  Ind.  591. 

Kentucky. — Jacob  v.  Woolfolk,  90  Ky.  426. 

Maine. — Sprone  v.  Foye,  55  Me.  164;  Tib- 
betts v.  Estes,  52  Me.  568;  Brown  v.  Heard, 
85  Me.  294. 

Massachusetts. — Stearns  v.  Rice,  14  Pick. 
(Mass.)  411;  Foley  v.  McCarthy,  157  Mass.  474. 

Michigan. — Pratt  v.  Lewis,  39  Mich.  7. 

Mississippi. — Potts  v.  Canton  Cotton  Ware- 
house Co.,  70  Miss.  462. 

New  Jersey. — Den  v.  Emerson,  10  N.  J.  L. 
279;  Smith  v.  State,  23  N.  J.  L.  130;  Den  v. 
Van  Houten,  22  N.  J.  L.  61 ;  Jackson  v.  Per- 
rine,  35  N.  J.  L.  137. 

New  York. —  Matter  of  Fourth  Avenue,  11 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  189;  Glover  v. 
Shields,  32  Barb.  (N.  Y.)  374 ;  Barrows  v.  Web- 
ster, 144  N.  Y.  422. 

Pennsylvania. —  Dobson  v.  Hohenadel,  148 
Pa.  St.  367. 

Wisconsin. — Racine  v.  Emerson,  85  Wis.  80, 
39  Am.  St.  Rep.  819. 

Illustrations. — A  highway  mentioned  in  a 
deed  as  a  boundary  must  be  understood  to 
mean  the  highway  as  it  practically  exists,  the 
apparent  and  traveled  highway,  and  not  the 
highway  as  it  exists  of  record.  Falls  Village 
Water  Power  Co.  v.  Tibbetts,  31  Conn.  165. 

But  where  a  deed  describes  lands  as  begin- 
ning at  a  point  "  ranging  "  with  the  south  line 
of  a  street,  it  means  that  the  boundary  shall  be 
determined  by  the  street  as  platted  on  the  rec- 
ords, not  as  it  actually  was  opened  up.  Reid 
v.  Klein,  138  Ind.  484. 

And  where  streets  in  the  infancy  of  a  city  or 
town  are  only  undefined  portions  of  land  ded- 


icated to  public  Use,  themselves  requiring  to 
be  located,  they  furnish  but  uncertain  guides 
in  determining  the  boundaries  of  the  abutting 
lands.  Doe  v.  Riley,  28  Ala.  164,  65  Am.  Dec. 
334- 

A  purchaser  who  buys  lots  abutting  on  a 
street,  according  to  a  plat,  cannot  take  posses- 
sion of  any  part  of  the  street  so  as  to  exclude 
his  vendor,  who  owns  lots  on  the  other  side  of 
the  street.  He  merely  acquires  an  easement 
therein,  although  the  street  has  not  yet  been 
accepted  by  the  authorities.  Merrill  v.  New- 
ton, 99  Mich.  225. 

2.  Phillips  v.  Bowers,  7  Gray  (Mass.)  26; 
Fisher  v.  Smith,  9  Gray  (Mass.)  441;  Ham- 
mond v.  McLachlan,  1  Sandf.  (N.  Y.)  323; 
Adams  v.  Saratoga,  etc.,  R.  Co  ,  11  Barb.  (N. 
Y.)  434;  Bissell  v.  New  York  Cent.  R.  Co., 
23  N.  Y.  61. 

3.  Private  Ways — General  Rule. — Holmes  v. 
Bellingham,  7  C.  B.  N.  S.  337,  97  E.  C.  L. 
337  ;  Smith  v.  Howden,  14  C.  B.  N.  S.  398,  108 
E.  C.  L.  398;  Noye  v.  Reed,  1  M.  &  R.  63, 
17  E.  C.  L.  225;  Fisher  v.  Smith,  9  Gray 
(Mass.)  444;  Boston  v.  Richardson,  13  Allen 
(Mass.)  146 ;  Winslow  v.  King,  14  Gray(Mass.) 
321 ;  Stark  v.  Coffin,  105  Mass.  328;  Motley  v. 
Sargent,  119  Mass.  231 ;  Lewis  v.  Beattie,  105 
Mass.  410;  Walker  v.  Boynton,  120  Mass.  349; 
Webber  v.  Eastern  R.  Co.,  2  Met.  (Mass.)  147  ; 
Hays  v.  Askew,  8  Jones  L.  (N.  Car.)  226;  Pit- 
ney v.  Huested,  8  App  Div.  (N.  Y.)  105.  See 
also  Abrahams  v.  Alsberg,  173  Pa.  St.  383. 

But  in  State  v.  Clements,  32  Me.  279,  where 
a  landowner  granted  a  private  right  of  way 
across  his  lands,  of  a  definite  width  and  direc- 
tion, and  afterwards  conveyed  the  land  on  one 
side  of  such  way,  bounding  it  by  the  line  of  the 
way,  it  was  held  that  the  grantee  of  such  land 
took  no  fee  in  any  part  of  the  strip  of  land 
covered  by  the  right  of  way,  his  boundarv 
running  along  the  side  of  the  way,  not  at  its 
centre.  See  also  Crocker  v.  Cotting  (Mass.), 
44  N.  E.  Rep.  214. 

And  it  has  been  held  that  where  a  grant  is 
bounded  by  an  alley  or  a  private  way,  the  pre- 
sumption is  that  the  side  is  the  boundary,  not 
the  centre.  Sey  mour  v.  Page,  33  Conn.  61.  See 
further  Codman  v.  Evans,  1  Allen  (Mass.) 
443;  Winslow  v.  King,  14  Gray  (Mass.)  321; 
Crafts  v.  Judson,  119  Mass.  521;  Leonard  v. 
Quinlan,  121  Mass.  579. 
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his  fences  and  trespass  on  his  land,  so  long  as  they  go  no  farther  than  is  neces- 
sary in  order  to  avoid  that  part  of  the  road  that  is  unfit  for  use.1  But  this 
principle  does  not  apply  to  the  grantee  of  a  private  way.2 

c.  Mesne  Conveyances. — Where  once  there  has  been  a  conveyance  made, 
excluding  the  soil  of  the  street,  since  the  grantee  of  such  a  conveyance  owns 
only  to  the  edge  of  the  street,  he  cannot,  in  any  subsequent  conveyance,  by 
any  words  of  description,  extend  the  boundary  of  the  land  to  the  centre  of 
the  highway.3 

d.  Highway  Indefinite. — Where  a  fence  has  stood  for  over  twenty 
years  on  a  certain  line  along  a  street,  and  the  true  boundary  can  no  longer  be 
ascertained  from  the  records  or  monuments,  the  fence  will  be  taken  as  the  true 
line.4 

3.  Parks  as  Boundaries. — Where  a  grantor  laid  out  several  lots  upon  a  plan 
having  an  open  space  marked  upon  it  as  "  a  park,"  and  described  the  lots  in 
his  conveyance  as  bounded  by  the  park,  the  grantees  were  held  to  acquire 
title  to  the  centre  of  such  space.6 

V.  Fences — state  Laws  as  to  Division  Fences. — The  legislature  of  a  state  may 
pass  laws  regulating  boundary  and  division  fences,  whatever  doubt  may  exist 
as  to  the  constitutional  right  to  compel  landowners  to  maintain  fences  along 
public  highways.6 

Presumption  as  to  Character  of  Fence  Intended. — When  the  law  requires  a  division 
fence  to  be  erected,  it  is  presumed  to  be  a  line  fence  running  along  the  true 
boundary  between  the  contiguous  estates  ;  but  a  worm  or  Virginia  fence  may 
be  erected  crossing  the  boundary  line  from  side  to  side,  the  angles  projecting 
into  the  lands  of  both  owners.7 


1.  Where  Land  Inclosed  Up  to  Highway  and 
the  Latter  Is  Impassable. — Henn's  Case,  W. 
Jones  297 ;  Duncombe's  Case,  1  Rolle  Abr. 
390;  Taylor  v.  Whitehead,  Doug.  749;  Wil- 
liams v.  Safford,  7  Barb.  (N.  Y.)  309.  See 
Rex  v.  Flecknow,  1  Burr.  461 ;  Reg.  v.  Rams- 
den,  El.  Bl.  &  El.  957,  96  E.  C.  L.  957 ;  Rex 
•v.  Skinner,  5  Esp.  219. 

2.  Grantee  of  Private  Way. — Taylor  v.  White- 
head, Doug.  749;  Bullard  v.  Harrison,  4  M.  & 
S.  387;  Absor  v.  French,  2  Show.  28;  Holmes 
■v.  Seely,  19  Wend.  (N.  Y.)  507;  Williams  v. 
Safford,  7  Barb.  (N.  Y.)  309. 

3.  Rule  as  to  Mesne  Conveyances. — Church  v. 
Meeker,  34  Conn.  430;  Dunham  v.  Williams, 
37  N.  Y.  251 ;  Brainard  v.  Boston,  etc.,  R.  Co., 
12  Gray  (Mass.)  410. 

4.  Where  Highway  Indefinite. — Hollenbeck 
■v.  Rowley,  8  Allen  (Mass.)  473;  Pettingill  v. 
Porter,  3  Allen  (Mass.)  349. 

But  evidence  that  at  the  time  of  making  a 
deed  bounded  on  a  way,  the  grantor  built  a 
wall  and  so  established  his  bounds  at  the  edge 
of  the  way,  was  held  not  admissible  to  prove 
that  the  way  did  not  run  as  set  forth  in  the 
deed.    Fishers.  Smith,  9  Gray  (Mass.)  441. 

And  Where  there  Was  Doubt  as  to  the  True 
Line  of  a  Road  described  in  a  deed  as  a  bound- 
ary, because  of  three  different  surveys  made 
of  it  by  different  surveyors,  it  was  held  that 
the  road  as  generally  traveled  should  be 
taken  as  the  true  boundary.  Russell  v.  Lode, 
1  Greene  (Iowa)  566. 

In  Wood  v.  Quincy,  11  Cush.  (Mass.)  487, 
it  was  held  that  a  fence  fronting  on  a  high- 
way for  more  than  twenty  years  is  not  to  be 
taken  as  the  true  line,  under  Mass.  Rev.  Stat. 
C.  24,  §  61,  if  the  original  boundary  can  be 
4  C.  of  L  52  8 


definitely  determined  by  ancient  monuments, 
even  though  such  monuments  may  not  be  in 
existence  at  the  time. 

6.  Parks. — Perrin  v.  New  York  Cent.  R. 
Co.,  36  N.  Y.  120,  reversing  Perrin  v.  New 
York  Cent.  R.  Co.,  40  Barb.  (N.  Y.)  65. 
Compare  Holt  v,  Somerville,  127  Mass.  408. 
See  the  title  Parks  and  Public  Squares. 

6.  Power  of  Legislature  as  to  Division  Fences. — 
Tyler  on  Boundaries  and  Fences,  p.  343 ;  3 
Kent's  Com.,  p.  438;  Wills  v.  Walters,  5  Bush 
(Ky.)  351.    See  the  title  Fences. 

7.  Line  Fence  Running  along  True  Boundary 
Intended. — Pettigrew  v.  Lancy,  48  Mo.  380; 
Newell  v.  Hill,  2  Met.  (Mass.)  180;  Dysart  v. 
Leeds,  2  Pa.  St.  488. 

In  Ferris  v.  Van  Buskirk,  18  Barb.  (N.  Y.) 
397,  a  railroad  company  erected  a  Virginia 
fence  on  the  line  of  its  land,  but  so  that  every 
alternate  corner  projected  from  three  to  three 
and  a  half  feet  over  the  boundary  line  upon 
the  land  of  the  adjoining  owner,  while  the 
intermediate  corners  projected  a  like  distance 
across  the  boundary  line  upon  the  land  of  the 
company.  It  was  held  that  the  fence  was 
erected  upon  the  sides  of  the  railroad  and 
that  the  company  committed  no  trespass  up- 
on the  land  of  the  adjoining  owner  by  making 
the  fence  in  that  manner.  It  has,  from  usage 
time  out  of  mind,  become  a  part  of  the  com- 
mon law  of  many  of  the  states  that  owners  of 
farms  may  erect  Virginia  fences  as  boundary 
fences,  occupying  the  necessary  quantity  of 
land  upon  each  side  of  the  mathematical  line, 
and  such  fence,  in  contemplation  of  law,  is  a 
fence  upon  the  boundary  line  between  the  ad- 
joining farms  and  is  a  fence  "on  the  side  of 
the  farm." 
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Where  More  than  One  Half  of  Fence  on  One  Person's  Land. — But  if  more  than  half  of 
the  fence  so  erected  is  placed  on  one  man's  land,  he  may  remove  it  to  its 
proper  location.1 

A  Division  Fence  Is  the  Joint  Property  of  the  adjoining  landowners,  and  cannot 
be  removed  without  the  consent  of  both  parties,  except  for  the  purpose  of 
repair,  or  in  order  to  rebuild  it  with  other  materials.2 

VI.  Party  Walls. — Where  the  lands  of  adjoining  owners  are  separated 
by  a  wall,  and  one  of  the  owners  conveys  his  land,  describing  it  as  bounded  by 
such  wall,  the  grant  is  presumed  to  convey  the  fee  to  the  centre  of  the  wall 
until  the  contrary  is  proved,  just  as  in  the  case  of  land  bounded  on  a  highway.8 

Party  walls  are  generally,  though  not  necessarily,  erected  one  half  on  each 
of  the  contiguous  estates.* 

VII.  Waters  as  Boundaries — 1.  Seashore,  Estuaries,  Tidal  Rivers — a.  In 
General. — High  Water  Mark  by  the  civil  law  was  the  water  line  as  high  up 


A  straight  line  drawn  through  the  centre  of  a 
Virginia  fence  is  presumed  in  the  absence  of 
evidence  to  be  the  boundary.  Angell  on 
Highways,  §  155,  note. 

Acquiescence. — The  building  of  a  division 
fence  and  acquiescence  in  it  for  twenty  years 
is  conclusive  as  between  the  adjoining  owners 
that  the  fence  is  on  the  true  line.  Liter  v. 
Shirley  (Ky.),  35  S.  W.  Rep.  550. 

1.  Sparhawk  v.  Twichell,  1  Allen  (Mass.) 
450- 

A  Division  Fence,  within  the  Meaning  of  the 
Missouri  Act  of  1869  (Wagn.  Stat.  Mo.  633),  is 
one  erected  on  the  boundary  line  between 
adjoining  proprietors,  and  not  one  erected  by 
one  of  them  on  his  own  land  near  and 
parallel  to  the  boundary  line;  and  a  fence  of 
the  latter  kind  may  be  removed  by  the  owner. 
Jeffries  v.  Burgin,  57  Mo.  327.  See  also  Sims 
v.  Field,  74  Mo.  139. 

The  Removal  of  a  Fence  dividing  the  land  of 
defendant  from  prosecutor  is  not  indictable 
under  the  statute  (Bat.  Rev.,  c.  32,  §  93), 
where  the  fence  is  altogether  on  the  land  of 
the  defendant.  State  v.  Watson,  86  N.  Car. 
626. 

2.  Property  in  Division  Fences. — Walker  v. 

Watrous,  8  Ala.  493,  42  Am.  Dec.  646;  Drees 
v.  State,  37  Ark.  122 ;  McCormick  v.  Tate,  20 
111.  335;  Holladay  v.  Marsh,  3  Wend.  (N.  Y.) 
142,  20  Am.  Dec.  678;  Stallcup  v.  Bradly,  3 
Coldw.  (Tenn.)  406;  Sayles  v.  Bemis,  57  Wis. 
3I5- 

But  the  fence  may  be  taken  down  for  the 
purpose  of  repair,  or  for  the  purpose  of  re- 
building with  other  materials.  Burrell  Bur- 
rell,  11  Mass.  294. 

3.  Party  Walls.— Hoff  v.  Tobey,  66  Barb.  (N. 
Y.)  347- 

In  Boston  v.  Richardson,  13  Allen  (Mass.) 
154,  the  court,  by  Gray,  J.,  said  :  "  The  general 
rule  of  construction  may  be  thus  stated : 
Whenever  land  is  described  as  bounded  by 
other  land,  or  by  a  building  or  structure  the 
name  of  which,  according  to  its  legal  and  or- 
dinary meaning,  includes  the  title  in  the  land 
of  which  it  has  been  made  part,  as  a  house,  a 
mill,  a  wharf,  or  the  like,  the  side  of  the  land 
or  structure  referred  to  as  a  boundary  is  the 
limit  of  the  grant;  but  when  the  boundary  line 
is  pimply  by  an  object,  whether  natural  or 
artificial,  the  name  of  which  is  used  in  ordi- 
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nary  speech  as  defining  a  boundary  and  not  as 
describing  a  title  in  fee,  and  which  does  not  in 
its  description  or  nature  include  the  earth  as 
far  down  as  the  grantor  owns,  and  yet  which 
has  width,  as  in  the  case  of  a  way,  a  river,  a 
ditch,  a  wall,  a  fence,  a  tree,  or  a  stake  and 
stones,  then  the  centre  of  the  thing  so  running 
over  or  standing  on  the  land  is  the  boundary 
of  the  lot  granted."  See  further  Stewart  v. 
Patrick,  68  N.  Y.  450;  Sanborn  v.  Rice,  129 
Mass.  387. 

When  one  house  and  lot  were  sold  by  a  party 
who  had  built  upon  adjoining  lots  two  houses 
with  a  party  wall  between  them,  and  the  deed 
described  the  lot  so  sold  as  "  twenty-two  feet 
front,"  but  gave  no  starting  point,  it  was  held 
that  the  measurement  properly  began  at  the 
middle  of  the  party  wall.  Warfel  v.  Knott,  128 
Pa.  St.  528. 

In  a  case  where  two  city  lots  were  altogether 
covered  by  ancient  buildings,  and  the  court 
adopted  a  seam  between  the  buildings  as  the 
true  boundary  line,  such  judgment  on  appeal 
was  allowed  to  stand.  Greer  v.  Powell,  89 
Iowa  740. 

In  Matts  v.  Hawkins,  5  Taunt.  20,  it  was 
held  that  if  two  persons  have  a  party  wall, 
half  of  which  stands  on  the  land  of  each,  they 
are  not  therefore  tenants  in  common  of  the 
wall  or  of  the  land  on  which  it  stands,  al- 
though the  wall  was  erected  at  their  joint  ex- 
pense. Each  owns  his  own  half  in  severalty, 
and  the  centre  is  the  boundary. 

It  has,  however,  been  held  in  England,  in  the 
case  of  lands  bounded  on  party  walls,  that  the 
common  user  of  the  wall  is  frhna  facie  evi- 
dence that  the  wall  and  the  land  on  which  it 
stands  belong  in  common  to  the  owners  of  the 
contiguous  premises.  Cubitt  ->.  Porter,  8  B. 
&  C.  257,  15  E.  C.  L.  211  ;  Wiltshire  v.  Sid- 
ford,  8  B.  &.  C.  259,  note  a. 

4.  See  Cubitt  v.  Porter,  8  B.  &  C.  2^7.  15 
E.  C.  L.  211 ;  Wiltshire  v.  Sidford,  8  B.  &  C. 
259,  note  a,  15  E.  C.  L.  212,  note  a;  Bradbee  v. 
Christ's  Hospital,  4  M.  &  G.  761,  43  E.  C.  L. 
392;  Brondange  v.  Warner,  2  Hill  (N.  Y.) 
145;  Partridge  v.  Gilbert,  15  N.  Y.  601,69 
Am.  Dec.  632;  Dowling  v.  Hennings,  20  Md. 
179,  83  Am.  Dec.  545. 

For  a  Full  Discussion  of  the  subject  of  party 
walls  in  its  other  connections,  see  the  title 
Party  Walls. 
8  Volume  IV. 


Waters  as  Boundaries. 


BOUNDARIES.        Seashore,  Estuaries,  Tidal  Rivers. 


as  the  greatest  winter  flood  tide  rose.1  By  the  common  law  it  is  the  line  of 
ordinary  high  tide  between  the  springs  and  the  neaps.2 

Low  Water  Mark — The  Shore. — Low  water  mark  is  the  line  of  ordinary  low  tides.3 
The  space  intervening  between  high  and  low  water  mark  is  the  shore.4 

Right  of  the  Crown. — Originally  the  soil  of  the  shore  belonged  to  the  king,  sub- 
ject to  the  public  right  of  piscary,6  and  it  is  the  same  now  except  where  it  has 
been  granted  to  or  acquired  by  a  subject.6 

In  the  United  States  the  shore  of  the  sea,  of  estuaries,  and  of  tidal  streams  belongs 
either  to  the  states  abutting  thereon,  or  to  the  United  States,  in  trust  for  the 
people,  and  its  limits  are  the  same  as  those  defined  by  the  common  law.7 

Grant — Prescription.— The  soil  of  the  shore  may  become  the  property  of 
individuals  by  grant  or  prescription,8  and  then  the  upland  and  flats  may 


1.  High  Water  Mark — Civil  Law. — Institutes, 
lib.  ii.,  tit.  i,  pp.  i-^4,  Blundell  v.  Catterall,  5 
B.  &  Aid.  292,  7  E.  C.  L.  102. 

Land  Described  as  Bounded  by  the  Seashore 

has  been  held  to  carry  the  grant  only  to  the 
line  of  extraordinary  high  tide  in  California, 
that  being  the  rule  under  the  original  Mexi- 
can law.  More  v.  Massini,  37  Cal.  432.  But 
see  Valentine  v.  Sloss,  103  Cal.  215. 

2.  High  Water  Mark — Common  Law. — Blundell 
v.  Catterall,  5  B.  &  Aid.  292,  7  E.  C.  L.  102; 
Lowe  v.  Govett,  3  B.  &  Ad.  863,  23  E.  C.  L. 
203  ;  Atty.-Gen.  v.  Chambers,  4  De  G.  M.  &  G. 
216;  Teschemacher  v.  Thompson,  18  Cal.  21, 
79  Am.  Dec.  151. 

3.  Low  Water  Mark. — Stover  v.  Jack,  60  Pa. 
St.  339,  100  Am.  Dec.  566;  Tinicum  Fishing 
Co.  v .  Carter,  61  Pa.  St.  21,  100  Am.  Dec.  597. 

Low  water  mark  on  the  shore  of  an  inland 
lake,  as  a  terminus  of  boundary,  is  ordinary 
low  water  mark,  and  not  that  of  an  unusually 
dry  season.    McBurney  v.  Young,  67  Vt.  574. 

In  Massachusetts  low  water  mark  is  the  line 
of  the  lowest  natural  ebb  of  the  tide.  Spar- 
hawk  v.  Bullard,  1  Met.  (Mass.)  95. 

4.  The  Shore. — Hale  de  Jure  Maris  12-25; 
Storer  v.  Freeman,  6  Mass.  438,  4  Am.  Dec. 
155,  cites  the  common-law  definition  as 
above;  Cuttsf.  Hussey,  15  Me.  237. 

"  Beach  "  and  "shore"  are  synonymous. 
Littlefield  v.  Littlefield,  28  Me.  180;  Hale  de 
Jure  Maris  27  ;  Constable's  Case,  5  Coke  Rep. 
107.    See  Beach,  vol.  3,  p.  901. 

In  Morrison  v.  Skowhegan  First  Nat.  Bank, 
88  Me.  155,  it  was  held  that  there  is  no  incon- 
sistency in  the  two  calls  of  a  deed,  one  of 
which  is  in  effect  "  to  high  water  mark  of  the 
Kennebec  River"  and  the  other,  "thence 
westerly  by  the  bank  of  the  river."  As  used 
in  the  deed  they  mean  the  same  thing. 

5.  Property  of  the  Crown. — Malcomson  v. 
O'Dea,  10  H.  of  L.  Cas.  593;  Atty.-Gen.  v. 
Chambers,  4  De  G.  M.  &  G.  217,  27  Eng.  L. 
&  Eq.  242;  Rex  v.  Smith,  Doug.  441;  Atty.- 
Gen.  v.  Jones,  2  H.  &  C.  347;  River  Banne 
Fishery  Case,  Davy's  Rep.  152. 

6.  When  Granted  to  the  Subject.  —  Hale  de 
Jure  Maris  17,  18,  26,  27;  2  Black.  Com.  39; 
Harvey  v.  Lyme  Regis  Corp.,  L.  R.  4  Exch. 
260;  Malcomson  v.  O'Dea,  10  H.  L.  Cas.  593; 
Atty.-Gen.  v.  Jones,  2  II.  &  C.  347 ;  Atty.-Gen. 
0.  Emerson  (1891),  App.  Cas.  649.  See  Fitz- 
patrick  v.  Robinson,  1  Hud.  &  B.  585;  King- 
ston upon  Hull  v.  Horner,  Cowp.  102,  cited  in 
Cowp.  215;  Calmady  v.  Rowe,  6  C.  B.  861, 


60  E.  C.  L.  861 ;  Beaufort  v.  Swansea,  3  Exch. 
413;  Livett  v.  Wilson,  3  Bing.  115,  11  E.  C. 
L.  57;  Holford  v.  Bailey,  8  B.  1000,  55  E. 
C.  L.  1000,  13  B.  427,  66  E.  C.  L.  427; 
Somerset  v.  Fogwell,  5  B.  &  C.  875;  opinion 
of  Cockburn,C.  J.,  in  Marshall  v.  Ulleswater 
Steam  Nav.  Co.,  32  L.  J.       B.  139. 

7.  In  the  United  States. — Martin  v.  Waddell, 
16  Pet.  (U.  S.)  367 ;  Pollard  v.  Hagan,  3  How. 
(U.  S.)  212;  Storer  v.  Freeman,  6  Mass.  439, 
4  Am.  Dec.  155;  Arnold  v.  Mundy,  6  N.  J. 
L.  1,  10  Am.  Dec.  356;  Com.  v.  Charlestown, 
1  Pick.  (Mass.)  180,  11  Am.  Dec.  161. 

The  State,  in  New  Jersey,  is  the  absolute 
owner  of  the  land  below  high  water  mark  both 
on  the  seashore  and  on  all  the  navigable 
waters  throughout  the  state,  and  it  can  dispose 
of  it  as  it  sees  fit,  independently  of  the  adjoin- 
ing owner.  Paterson,  etc.,  R.  Co.  v.  Stevens, 
10  Am.  L.  Reg.  N.  S.  165;  Gough  v.  Bell,  22 
N.  J.  L.  441 ;  -State  v.  Jersey  City,  25  N.  J.  L. 
525;  Stewart  v.  Fitch,  31  N.  J.  L.  18. 

To  the  Same  Effect,  see  Susquehanna  Canal 
Co.  v.  Wright,  9  W.  &  S.  (Pa.)  9,  42  Am. 
Dec.  312;  New  York,  etc.,  R.  Co.  v.  Young, 
33  Pa.  St.  175;  Willson  v.  Black  Bird  Creek 
Marsh  Co.,  2  Pet.  (U.  S.)  245;  Georgetown  v. 
Alexandria  Canal  Co.,  12  Pet.  (U.  S.)  91; 
Gould  v.  Hudson  River  R.  Co.,  12  Barb.  (N. 
Y.)  616,6  N.  Y.  522;  Galveston  v.  Menard, 
23  Tex.  399.  See  further  Sparhawk  v.  Bullard, 
1  Met.  (Mass.)  95. 

8.  Grant  —  Prescription —  England. — Kings- 
ton upon  Hull  v.  Horner,  Cowp.  102,  cited  in 
Cowp.  215  ;  In  re  Belfast  Dock  Act,  1  Ir.  Eq.  R. 
128;  Re  Alston's  Estate,  5  W.  R.  189;  Calmady 
-■.Rowe,  6  C.  B.  861,  60  E.  C.  L.  861  ;  Campbell 
v.  Hall,  Cowp.  204;  Constable's  Case,  5  Coke 
107;  Carter  v.  Murcot,  4  Burr.  2163;  Beau- 
fort v.  Swansea,  3  Exch.  413;  Le  Strange 
v.  Rowe,  4  F.  &  F  1048;  Atty.-Gen.  v.  Ham- 
mer,  4  Jur.  N.  S.  751 ;  17  Edw.  II.,  Stat,  r,  c.  ri. 

United  States. — Georgetown  v.  Alexandria 
Canal  Co.,  12  Pet.  (U.  S.)  91. 

Alabama. — Mobile  v.  Es'.ava,  9  Port.  (Ala.) 

577.  33  Am-  Dec-  325- 

New  Tori.-. — Gould  v.  Hudson  River  R. 
Co.,  12  Barb.  (N.  Y.)  616,  6  N.  Y.  522. 

Pennsylvania. — Susquehanna  Canal  Co.  v. 
Wright,  9  W.  &  S.  (Pa.)  9,  42  Am.  Dec.  312; 
New  York,  etc.,  R.  Co.  v.  Young,  33  Pa.  St. 
175- 

Texas. —  Galveston  v.  Menard,  23  Tex.  399. 
A  Deed  of  Land  Bounded  on  the  Snore  passes 
the  flats  as  appurtenant   in  Massachusetts. 
(19  Volume  IV. 
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under  these  circumstances  be  conveyed  separately.1 

/'.  Leading  Rule. — By  the  common  law  the  boundary  of  landowners 
abutting  on  the  sea  or  tidal  waters  was  high  water  mark,  and  it  is  the  same  in 
the  United  States*  except  where  it  has  been  modified  by  statute,3  or  by  local 


Mayhew  v.  Norton,  17  Pick.  (Mass.)  357,  28 
Am.  Dec.  300;  Green  v.  Chelsea,  24  Pick. 
(Mass.)  71;  Ashby  v.  Eastern  R.  Co.,  5  Met. 
(Mass.)  368,  38  Am.  Dec.  426;  Harlow  v.  Fisk, 
12  Cush.  (Mass.)  302;  Doane  v.  Willcutt,  5 
Gray  (Mass.)  328,  66  Am.  Dec.  369.  See 
further  Chapman  v.  Edmands,  3  Allen  (Mass.) 
512;  Harlow  v.  Rogers,  12  Cush.  (Mass.)  291; 

Jones *i>.  Janney,  8  W.  &  S.  (Pa.)  436,  42  Am. 
)ec.  309. 

It  has  been  held  that  whatever  soil  below 
low  water  mark,  and  also  that  whatever  soil 
below  high  water  mark,  is  the  subject  of  ex- 
clusive ownership,  belongs  to  the  state,  sub- 
ject to  any  lawful  grants  of  that  soil  by  the 
state  and  subject  also  to  the  public  right  of 
fishing;  and  the  state  can  make  grants  of  it  to 
individuals  in  its  discretion.  Smith  v.  Mary- 
land, 18  How.  (U.  S.)  71 ;  Pollard  v.  Hagan, 

3  How.  (U.S.)  212;  Martin  v.  Waddell,  i5 
Pet.  (U.  S.)  367;  Den  v.  Jersey  Co.,  15  How. 
(U.  S.)  426;  Storer  v.  Freeman,  6  Mass.  435, 

4  Am.  Dec.  155  ;  Com.  v.  Charlestown,  1  Pick. 
(Mass.)  180,  11  Am.  Dec.  161;  Martin  v. 
O'Brien,  34  Miss.  21  ;  Ward  v.  Willis,  6  Jones 
L.  (N.  Car.)  183,  72  Am.  Dec.  570;  Galveston 
v.  Menard,  23  Tex.  349.  See  further  Keyport, 
etc.,  Steamboat  Co.  v.  Farmers  Transp.  Co., 
18  N  J.  Eq.  13;  Furman  v.  New  York,  5 
Sandf.  (N.  Y.)  16;  Simons  v.  French,  25  Conn. 
346;  Providence  Steam-Engine  Co.  v.  Provi- 
dence, etc.,  Steamship  Co.,  12  R.  I.  348,  34 
Am.  Rep.  652. 

1.  Uplands  or  Flats  maybe  Conveyed  Separately. 
— Rivas  v.  Solary,  18  Fla.  122;  Deering  v.  Long 
Wharf,  25  Me.  51 ;  Clancey  v.  Houdlette,  39 
Me.  451 ;  Central  Wharf,  etc.,  Corp.  v.  India 
Wharf,  123  Mass.  561 ;  Knight  v.  Wilder,  2 
Cush.  (Mass.)  199,  48  Am.  Dec.  660;  DeForce 
v.  Welch,  10  Oregon  507;  Wilson  v.  Welch, 
12  Oregon  353;  Olney  v.  Moore,  13  Oregon 
238. 

2.  Boundary  of  Lands  Abutting  on  the  Sea — 
Leading  Rule — England. — Lowe  v.  Govett,  3 
B.  &  Ad.  863,  23  E.  C.  L.  203;  Atty.-Gen.  v. 
Chambers,  4  De  G.  M.  &  G.  206;  Whitstable 
v.  Gann,  11  C.  B.  N.  S.  387,  103  E.  C.  L.  387. 

United  States—  Willson  v.  Black  Bird 
Creek  Marsh  Co.,  2  Pet.  (U.  S.)  251  ;  Pollard 
v.  Hagan,  3  How.  (U.  S.)  230;  Goodtitle  v. 
Kibbe,  9  How.  (U.  S.)  477. 

California. — Dana  v.  Jackson  St.  Wharf  Co., 
31  Cal.  120,  89  Am.  Dec.  164. 

Connecticut. — East  Haven  v.  Hemingway, 
7  Conn.  186;  Hollister  v.  Union  Co.,  9  Conn. 
146,  25  Am.  Dec.  36;  Mather  v.  Chapman,  40 
Conn.  382,  16  Am.  Rep.  46. 

Delaware. — Bailey  v.  Philadelphia,  etc.,  R. 
Co.,  4  Harr.  (Del.)  389,  44  Am.  Dec.  593. 

Illinois. — Middleton  v.  Pritchard,  4  111. 
520,  38  Am.  Dec.  112. 

Maine. — Littlefield  v.  Maxwell,  31  Me.  134, 
50  Am.  Dec.  653  ;  Hodge  v.  Boothby,  48  Me.  71. 

Massachusetts. — Storer  v.  Freeman,  6  Mass. 
435,  4  Am.  Dec.  155;  Com.  v.  Roxbury,  9 


Gray  (Mass.)  492;  Niles  v.  Patch,  13  Gray 
(Mass.)  254;  Brown  v.  Lakeman,  17  Pick. 
(Mass.)  444,  28  Am.  Dec.  314. 

New  jersey. — Stewart  v.  Fitch,  31  N.  J.  L. 
20. 

New  York. — Cortelyou  v.  Van  Brundt,  2 
Johns  (N.  Y.)  362,  3  Am.  Dec.  439;  Wiswall 
v.  Hall,  3  Paige  (N.  Y.)  313;  Canal  Com'rs 
v.  People,  5  Wend.  (N.  Y.)  423;  Ledyard  v. 
Ten  Eyck,  36  Barb.  (N.  Y.)  125 ;  Wheeler  v. 
Spinola,  54  N.  Y.  377. 

3.  Statutes. — In  Massachusetts  the  common 
law  rule  has  been  changed  by  Colonial  Ordi- 
nance 1641-1647,  so  as  to  give  the  soil  of  the 
shore  to  low  water  mark  to  the  adjoining 
landowners,  provided  the  tide  does  not  ebb 
more  than  one  hundred  rods,  and  to  that  ex- 
tent if  the  tide  ebbs  to  a  greater  distance. 
Under  this  ordinance  an  owner  may  sell  his 
upland  and  the  shore  together,  or  separately. 
If  the  grant  describes  the  land  as  bounded  by 
the  sea  it  conveys  title  to  low  water  mark  or 
to  the  one  hundred  rods  limit ;  if  it  describes 
it  as  bounded  by  the  shore  its  limits  are  de- 
termined by  the  line  of  high  water  mark. 
Boston  v.  Richardson,  105  Mass.  353;  Paine 
v.  Woods,  108  Mass.  168;  Valentine  v.  Piper, 
22  Pick.  (Mass.)  94,  33  Am.  Dec.  715;  Storer 
v.  Freeman,  6  Mass.  439,  4  Am.  Dec.  155; 
Porter  v.  Sullivan,  7  Gray  (Mass.)  443;  Com. 
v.  Alger,  7  Cush.  (Mass.)  63;  Com.  v.  Rox- 
bury, 9  Gray  (Mass.)  451 ;  Boston  v.  Lecraw, 
17  How.  (U.  S.)  426;  Barker  v.  Bates,  13  Pick. 
(Mass.)  255,  23  Am.  Dec.  678;  Austin  v.  Car- 
ter, 1  Mass.  231 ;  Adams  v.  Frothingham,  3 
Mass.  352,  3  Am.  Dec.  151. 

The  Colonial  Ordinance  1641-1647,  making 
the  creeks,  coves  and  other  places  on  salt 
water  where  the  tide  ebbs  and  flows,  down  to 
low  water  mark,  or  to  the  one  hundred  rods 
limit,  the  property  of  the  upland  owner  bor- 
dering on  them,  applies  also  to  the  shores  of 
the  open  sea.  Sale  v.  Pratt,  19  Pick.  (Mass.) 
191. 

The  owner  of  the  foreshore  flats  bordering 
on  a  creek  from  which  the  sea  ebbs  and  flows, 
but  from  which  the  tide  does  not  ebb  entirely, 
is  limited  by  the  line  of  such  creek  and  can- 
not extend  his  boundary  beyond  it.  Sparhawk 
v.  Bullard,  1  Met.  (Mass.)  95. 

Where  land  is  partitioned  among  heirs, 
and  a  lot  bounding  upon  the  shore  is  assigned 
to  one  and  he  afterwards  grants  to  the  others 
the  right  of  taking  seaweed  on  the  beach, 
they  are  entitled  to  take  seaweed  from  the 
beach  wherever  the  beach  may  be  below  the 
upland  bordering  on  it,  and  such  right  is  not 
affected  by  the  gradual  shifting  of  the  bound- 
aries through  the  action  of  the  sea.  Phillips  v. 
Rhodes,  7  Met.  (Mass.)  322. 

But  the  Massachusetts  colonial  rule  does 
not  apply  to  a  grant  of  a  piece  of  land  entirely 
covered  at  high  water.  Lufkin  v.  Haskell,  3 
Pick.  (Mass.)  356.  See  Codman  Winslow, 
10  Mass.  146;  Green  v.  Chelsea,  24  Pick. 
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decisions,  there  being  several  cases  in  which  the  courts  have  held  that  the 
boundary  line  of  abutting  owners  extended  even  to  the  centre  thread  of  small 
tidal  creeks.1 

c.  "By,"  "upon,"  "to,"  or  "along "the  Shore. — Where  lands  are 
described  as  bounded  "by  "  or  "upon,"  or  as  running  "to"  or  "along,"  the 
sea  or  the  shore,  it  is  often  a  matter  of  great  difficulty  to  determine  whether 
the  boundary  falls  at  the  line  of  high  or  of  low  water,  or  at  some  intermediate 
point  upon  the  shore.    The  authorities  upon  this  point  are  conflicting.2 


(Mass.)  71 ;  Storer  v.  Freeman,  6  Mass.  435,  4 
Am.  Dec.  155. 

Maine. —  The  colonial  rule  of  1641-1647  ex- 
tends also  to  the  state  of  Maine.  Pike  v. 
Munroe,  36  Me.  309,  58  Am.  Dec.  751 ;  Hill  v. 
Lord,  48  Me.  83. 

1.  Centre  Thread  of  Small  Tidal  Creeks. — Rowe 
v.  Granite  Bridge  Corp.,  21  Pick. (Mass.)  344; 
Glover  v.  Powell,  10  N.  J.  Eq.  211.  See  State 
v.  Gilmanton,  14  N.  H.  467  ;  Wilson  v.  Forbes, 
2  Dev.  L.  (N.  Car.)  30 ;  American  River  Water 
Co.  v.  Amsden,  6  Cal.  443. 

When  the  tide  ebbs  altogether  at  low  water 
from  a  tidal  creek,  it  has  been  held  that  the 
rule  in  regard  either  to  high  water  mark  or 
to  low  water  mark  constituting  the  boundary, 
does  not  apply,  but  that  the  boundary  extends 
to  and  along  the  centre  thread  of  the  creek. 
Tappan  v.  Boston  Water  Power  Co.,  157  Mass. 
24.  See  further  Sewall,  etc.,  Cordage  Co.  v. 
Boston  Water  Power  Co.,  147  Mass.  64;  Bos- 
ton v.  Richardson,  13  Allen  (Mass.)  159;  Har- 
low v.  Fisk,  12  Cush.  (Mass.)  306. 

There  was,  however,  one  case,  of  land  bor- 
dering on  a  tidal  stream  from  which  the  tide 
completely  ebbed  at  low  water,  in  which  the 
margin  of  the  creek  was  held  to  be  the  bound- 
ary.   Chapman  v.  Edmands,  3  Allen  (Mass.) 

2.  "  By,"  "upon,"  "  to,"  or  "  along  "  the  Shore 
— Decisions  Conflicting —  United  States. —  Bos- 
ton v.  Lecraw,  17  How.  (U.  S.)426. 

Alabama.  —  Bullock  v.  Wilson,  2  Port. 
(Ala.)  447. 

Connecticut. — East  Haven  v.  Hemingway, 
7  Conn.  186;  Chapman  v.  Kimball,  9  Conn. 
38,21  Am.  Dec.  707;  Nichols  v.  Lewis,  15 
Conn.  137;  Frink  v.  Lawrence,  20  Conn.  117, 
50  Am.  Dec.  274. 

Maine. — Lapish  v.  Bangor  Bank,  8  Me.  85  ; 
Emerson  v.  Taylor,  9  Me.  43,  23  Am.  Dec. 
531 ;  Moore  v.  Griffin,  22  Me.  350;  Erskine  v. 
Moulton,  66  Me.  280;  King  v.  Young,  76  Me. 
76,  49  Am.  Rep.  596;  Stevens  v.  King,  76  Me. 
197,  49  Am.  Rep.  609. 

Massachusetts. —  Ingraham  v.  Wilkinson,  4 
Pick.  (Mass.)  268,  16  Am.  Dec.  342;  Storer  v. 
Freeman,  6  Mass.  435,  4  Am.  Dec.  155;  Sal- 
tonstall  v.  Long  Wharf,  7  Cush.  (Mass.)  195; 
Drake  v.  Curtis,  9  Cush.  (Mass.)  446,  note; 
Piper  v.  Richardson,  9  Met.  (Mass.)  155;  Bar- 
ker v.  Bates,  13  Pick.  (Mass.)  255,  23  Am. 
Dec.  678;  Valentine  v.  Piper,  22  Pick.  (Mass.) 
85,  33  Am.  Dec.  715. 

New  Hampshire. — Clement  v.  Burns,  43 
N.  H.609. 

New  York.— Child  v.  Starr,  4  Hill  (N.  Y.) 
376;  Halsey  v.  McCormick,  13  N.  Y.  296; 
Roe  v.  Strong,  119  N.  Y.  316. 

Pennsylvania. — Hartf.  Hill,  1  Whart.  (Pa.) 
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137 ;  Lehigh  Valley  R.  Co.  v.  Trone,  28  Pa. 
St.  206. 

To  Low  Water  Mark  on  Seashore  under  1  Va. 
Rev.  Code  1819,  341,  c.  87. — French  v.  Bank- 
head,  11  Gratt.  (Va.)  136. 

To  Shifting  Line  of  Low  Water  Mark  of  Tidal 
River. — Orr  v.  Brooklyn,  36  N.  Y.  665;  Atlantic 
Dock  Co.  v.  Brooklyn,  3  Keyes  (N.  Y.)  445, 
1  Abb.  App.  Dec.  (N.  Y.)  24;  Udall  v.  Brook- 
lyn, 19  Johns.  (N.  Y.)  175;  Luket'.  Brooklyn, 
43  Barb.  (N.  Y.)  54;  Matter  of  Brooklyn,  73 
N.  Y.  179;  Bechtel  v.  Edgewater,  45  Hun 
(N.  Y.)  240;  Tebo  v.  Brooklyn,  134  N.  Y. 
341- 

To  High  Water  Mark  on  Seashore — United 
States. — Jones  v.  Martin,  35  Fed.  Rep.  348; 
Den  v.  Jersey  Co.,  15  How.  (U.  S.)  426. 

California. — Kimball  v.  Macpherson,  46 
Cal.  104;  People  v.  Morrill,  26  Cal.  336;  Long 
Beach  Land,  etc.,  Co.  v.  Richardson,  70  Cal. 
206;  Taylor  v.  Underhill,  40  Cal.  471. 

Massachusetts. — Litchfield  v.  Scituate,  136 
Mass.  39 ;  Litchfield  v.  Ferguson,  141  Mass.  97. 

Rhode  Island. — Bailey  v.  Burges,  11  R.  I. 
330. 

Texas. — Galveston  City  Surf  Bathing  Co. 
v.  Heidenheimer,  63  Tex.  559. 

Towns  in  Connecticut  to  High  Water  Mark  on 
Seashore. — Rowe  v.  Smith,  48  Conn.  444; 
East  Haven  v.  Hemingway,  7  Conn.  186; 
Church  v.  Meeker,  34  Conn.  421. 

To  High  Water  Mark  on  Tidal  Rivers — United 
States. — Hoboken  v.  Pennsylvania  R.  Co.,  16 
Fed.  Rep.  816. 

Delaware. — Bickel  v.  Polk,  5  Harr.  (Del.) 
325- 

New  Jersey. — American  Dock,  etc.,  Co.  v. 
Public  School  Trustees,  39  N.  J.  Eq.  409;  Bell 
v.  Gough,  23  N.  J.  L.  656;  Keyport,  etc., 
Steamboat  Co.  v.  Farmers  Transp.  Co.,  18  N. 
J.  Eq.  13 ;  State  v.  Jersey  City,  25  N.  J.  L.  525 ; 
Stevens  v.  Paterson,  etc.,  R.  Co.,  34  N.  J.  L. 
532,  3  Am.  Rep.  269;  Stevens  v.  Erie  R.  Co., 
21  N.  J.  L.  259;  Townsend  v.  Brown,  24  N.  J. 
L.  87;  State  v.  Sippel,  25  N.  J.  L.  530;  State 
v .  Brown,  27  N.  J.  L.  13 ;  Nixon  v.  Walter, 
41  N.  J.  Eq.  103;  Stewart  v.  Fitch,  31  N.  J.  L. 
17;  Cobb  v.  Davenport,  32  N.  J.  L.  369. 

New  York. — Ledyard  v.  Ten  Eyck,  36 
Barb.  (N.  Y.)  102;  McFarlane  v.  Kerr,  10 
Bosw.  (N.  Y.)  249;  New  York  v.  Hart,  95  N. 
Y-443- 

The  soil  under  the  navigable  waters  of  New 
Jersey  belongs  to  the  state.  Den  v.  Jersey 
Co.,  15  How.  (U.  S.)  426;  Myers  Fed.  Dec. 
Land,  2671,  2672.  See  Waukegan  Break- 
water, 6  Opp.  Atty.-Gen.  172. 

Channel  of  River. — In  Brown  v.  Goddard,  13 
R.  I.  76,  it  was  held  that  the  boundary  line 
extended  to  the  channel  of  the  river. 
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d.  Side  Lines  of  Flats  on  Tide  Waters. — As  between  owners  of 
adjoining  flats  upon  the  shore  the  boundary  line,  in  the  absence  of  a  specific 
statement  to  the  contrary  in  the  deeds,  is  a  line  drawn  from  the  termination 
of  the  upland  division  to  the  harbor  line,  and  perpendicular  to  the  latter.1  But 
the  method  has  also  been  adopted  of  drawing  a  base  line  from  the  corners 
of  the  upland  lot  and  extending  parallel  lines  from  such  corners  to  low  water 
mark  at  right  angles  with  the  base  line  ;2  and  again,  in  the  case  of  small  tidal 
fivers,  lines  have  been  drawn  from  the  termini  of  the  lands  of  the  adjoining 
ovvners  on  the  banks  at  the  ordinary  stage  of  the  water  to  the  centre  line  of  the 
river,  and  at  right  angles  therewith.3 

2.  Navigable  Rivers — a.  Defined. — A  navigable  river  considered  as  a 
boundary  will  be  taken  under  this  heading  as  meaning  a  fresh  water  stream, 
above  tide  water,  whether  small  or  great,  which  is  navigable  in  fact  for  boats 
or  other  vessels  engaged  in  useful  commerce.4 


1.  Sld«  Lines  of  Flats  on  Tide  Waters  —  General 
Rule — California. — Rush  v.  Jackson,  24  Cal. 
308. 

ConnecJjcut. —  Armstrong  v.  Wheeler,  52 
Conn.  428;  Morris  v.  Beardsley,  54  Conn.  338. 

Kentucky.  —  Miller  v.  Hepburn,  8  Bush 
(Ky.)  326. 

Louisiana.  —Municipality  No.  2  v.  Munici- 
pality No.  1,  17  La.  573. 

Maine. —  Eiuerson  v.  Taylor,  9  Me.  42,  23 
Am.  Dec.  531. 

Massachusetts. —  Winnisimmet  Co.  v.  Wy- 
man,  11  Allen  {Mass.)  432;  Stone  v.  Boston 
Steel,  etc.,  Co.,  14  Allen  (Mass. )  230 ;  Wonson 
v.  Wonson,  14  Allen  (Mass.)  83,  citing  Ashby 
v.  Eastern  R.  Co.,  5  Met.  (Mass.)  370^  38  Am. 
Dec.  426,  and  Walker  v.  Boston,  etc.,  R.  Co., 
3  Cush.  (Mass.;  22;  Knight  v.  Wilder,  2 
Cush.  (Mass.)  209,  48  Am.  Dec.  660;  Gray  v. 
Deluce,  5  Cush.  (Mass.)  9;  Adams  v.  Boston 
Wharf  Co.,  10  Gray  (Mass.)  521;  Sparhawk 
v.  Bullard,  1  Met.  (Mass.)  106;  Rust  v.  Bos- 
ton Mill  Corp.,  6  Pick.  (Mass.)  158;  Deerfield 
v.  Arms,  17  Pick.  (Mass.)  41,  28  Am.  Dec.  276; 
Valentine  v.  Piper,  22  Pick.  (Mass.)  85,  33  Am. 
Dec.  715  ;  Tappan  v.  Boston  Water  Power  Co., 
157  Mass.  24. 

Michigan. — Clark  v.  Campau,  19  Mich.  325  ; 
Bay  City  Gas  Light  Co.  v.  Industrial  Works, 
28  Mich.  182;  Jones  v.  Lee,  77  Mich.  35. 

Neiv  Jersey. — Stockham  v.  Browning,  18  N. 
J.  Eq.  390;  Delaware,  etc.,  R.  Co.  v.  Hannon, 
37  N.  J.  L.  276. 

Nexv  York. —  Arden  v.  Kermit,  Anth.  (N. 
Y.)  83. 

North  Carolina. —  Bond  v.  Wool,  107  N. 
Car.  139. 

Oregon. — DeForce  v.  Welch,  10  Oregon  507. 
Pennsylvania. — Wood  V.  Appal,  63  Pa.  St. 
210. 

Rhode  Island. — Thornton  v.  Grant,  10  R. 
I.  477,  14  Am.  Rep.  701 ;  Aborn  v.  Smith,  12 
R.  I.  370;  Brown  v.  Goddard,  13  R.  I.  76; 
Manchester  v.  Point  St.  Iron  Works,  13  R.  I. 
355- 

2.  Emerson  v.  Taylor,  9  Me.  42,  23  Am. 
Dec.  531.  See  Kennebec  Ferry  Co.  v.  Brad- 
street,  28  Me.  374;  Stockham  v.  Browning,  18 
N.  J.  Eq.  390;  O'Donnell  v.  Kelsey,  4  Sandf. 
(N.Y.)2o2;  Nott  v.  Thayer,  2  Bosw.  (N.Y)  10. 

The  Direction  of  the  Side  Lines  of  the  Upland 
does  not  determine  the  course  of  the  side 


lines  on  the  flats.  Curtis  v.  Francis,  9  Cush. 
(Mass.)  427;  Piper  v.  Richardson,  9  Met. 
(Mass.)  158;  Delord  v.  New  Orleans,  11  La. 
Ann.  699;  Bond  v.  Wool,  107  N.  Car.  139; 
Crook  v.  Seaford  Corp.,  L.  R.  6  Ch.  551; 
Mulry  v.  Norton,  100  N.  Y.  424,  53  Am. 
Rep.  206. 

Eule  where  Outer  Boundary  Is  Not  Straight. — 

For  rules  for  defining  division  lines  where  the 
outer  boundary  is  not  straight,  see  Walker 
v.  Boston,  etc.,  R.  Co.,  3  Cush.  (Mass.)  23; 
Tappan  v.  Boston  Water  Power  Co.,  157 
Mass.  24;  Drury  v.  Midland  R.  Co.,  127  Mass. 
581 ;  Wonson  v.  Wonson,  14  Allen  (Mass.)  71 ; 
Stone  v .  Boston  Steel,  etc.,  Co.,  14  Allen 
(Mass.)  230;  Thornton  v.  Foss,  26  Me.  405. 
Division  to  be  proportional.  Delord  v.  New 
Orleans,  11  La.  Ann.  699;  Batchelder  v. 
Keniston,  51  N.  H.  496,  12  Am.  Rep.  143; 
Kehr  v.  Snyder,  114  111.  313,  55  Am.  Rep. 
866;  Deerfield  v.  Arms,  17  Pick.  (Mass.)  45, 
28  Am.  Dec.  276,  approved  in  Johnston  v. 
Jones,  1  Black  (U.  S.)  209,  and  Hopkins 
Academy  v.  Dickinson,  9  Cush.  (Mass.)  552; 
O'Donnell  v.  Kelsey,  10  N.  Y.  412. 

Special  Agreement — Acquiescence. — Any  or 
all  of  the  rules  for  determining  the  side  lines 
of  flats  may  be  set  aside  by  agreement  be- 
tween the  adjoining  owners,  or  by  acquies- 
cence in  acts  other  than  those  recognized  as 
right  by  the  law.  Jones  v.  Lee,  77  Mich.  35; 
Brown  v.  Goddard,  13  R.  I.  76;  Stockham  v. 
Browning,  18  N.  J.  Eq.  391 ;  O'Donnell  v.  Kel- 
sey, 10  N.  Y.  412;  Kennebec  Ferry  Co.  v. 
Bradstreet,  28  Me.  374. 

3.  Tappan  v.  Boston  Water  Power  Co.,  157 
Mass.  24.  See  Sewall,  etc.,  Cordage  Co.  v. 
Boston  Water  Power  Co.,  147  Mass.  64. 

4.  What  Is  Meant  by  a  Navigable  River  as  a 
Boundary. — The  Propeller  Genesee  Chief  v. 
Fitzhugh,  12  How.  (U.  S.)  443;  The  Steamer 
Daniel  Ball,  10  Wall.  (U.  S.)  557;  The 
Steamer  Montello,  20  Wall.  (U.  S.)  439; 
Rhodes  v.  Otis,  33  Ala.  578,  73  Am.  Dec.  439. 

In  Determining  whether  a  Stream  Is  Navigable 
or  Not  inquiry  should  be  made — first,  whether 
it  is  fitted  for  valuable  floatage;  second, 
whether  the  public  generally  or  only  a  few  in- 
dividuals are  interested  in  the  transportation 
on  it;  third,  whether  any  public  interests  are 
involved  in  the  use  of  it  for  transportation ; 
fourth,  whether  its  capacity  for  floatage 
s  Volume  IV. 
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b.  General  Rule — Presumption. — When  a  deed  describes  lands  as  bounded 
by  a  river  which  is  navigable  in  fact,  the  rule  prima  facie  is  that  the  deed  con- 
veys as  far  as  the  grantor  owns.1 

Conflict  of  Authorities. — But  in  the  application  of  this  rule  to  the  actual  facts 
there  is  no  uniformity  of  decision  in  the  courts  throughout  the  United  States. 
In  some  cases  the  courts  have  carried  the  boundary  of  lands  abutting  on 
navigable  rivers  to  the  medium  filum  aqua,  even  in  the  case  of  great  rivers 
like  the  Mississippi.2 


continues  for  periods  long  enough  to  make  it 
susceptible  of  use  beneficially  to  the  public; 
fifth,  whether  it  has  been  previously  used  by 
the  public,  and,  if  so,  how  long;  sixth,  how  it 
was  considered  and  treated  in  the  government 
surveys;  and  seventh,  whether,  if  declared 
public,  it  will  probably  be  of  public  use  for 
carriage  in  future.  Rhodes  v.  Otis,  33  Ala. 
578,  73  Am.  Dec.  439. 

By  the  Common  Law  a  navigable  river  was 
one  in  which  the  tide  ebbed  and  flowed,  and 
all  others  were  held  nonnavigable  in  law 
whatever  they  might  be  in  fact.  Middleton 
v .  Pritchard,4  111.  510,  38  Am.  Dec.  112. 

Such  a  definition  would  lead  to  utter  confu- 
sion if  applied  in  the  United  States  in  view  of 
the  commerce  carried  on  upon  its  great  inland 
nontidal  rivers. 

A  Tidal  River  is  marked  and  defined  by  na- 
ture whether  it  is  navigable  or  not,  and  the 
boundaries  of  lands  abutting  thereon  are  lim- 
ited to  the  same  line  in  either  case.  See  the 
cases  given  supra,  this  section,  Seashore, Estu- 
aries, Tidal  Rivers. 

A  Navigable  River  for  the  purposes  of  Amer- 
ican law  may  be  best  defined  as  a  nontidal 
river  which  is  navigable  in  fact. 

A  Nonnavigable  River  is  a  nontidal  river 
which  is  not  navigable  in  fact. 

This  marks  a  clear  distinction,  founded  in 
nature  and  common  sense,  which  will  help  to 
avoid  confusion  in  the  consideration  of  this 
question. 

The  Technical  Common-law  Definition  of  a 

navigable  river  has  therefore  been  discarded  in 
this  article  as  unfit  and  confusing,  and  because 
as  a  matter  of  fact  it  is  no  longer  of  legal 
force,  having  been  set  aside  and  subverted  by 
the  judgments  of  the  American  courts. 

A  suggestion  was  made  by  the  court  in 
Lamprey  v.  State,  52  Minn.  181,  that  the  old 
common-law  technical  definition  of  navigable 
and  nonnavigable  rivers  be  discarded  and  that 
the  terms  public  and  private  be  substituted  in 
their  place,  and  that  the  latter  terms  be  used 
also  in  the  case  of  still  waters  as  well  as  run- 
ning waters.  Perhaps  such  would  be  the  bet- 
ter plan,  but  the  terms  are  too  broad  and  phil- 
osophical for  an  article  like  this,  where  all  the 
cases  have  to  be  put  forward,  and  in  view  of 
the  present  confused  and  conflicting  state  of 
the  law. 

1.  Presumption — Deed  Conveys  as  Far  as  Grant- 
or Owns — England. — Wright  v.  Howard,  1 
Sim.  &  S.  190;  Wishart  t'.Wyllie,  1  Macq.  H. 
L.  Cas.  389. 

United  States. — Thomas  v.  Hatch,  3  Sumn. 
(U.  S.)  170;  Tyler  v.  Wilkinson,  4  Mason  (U. 
S-)  397- 

Georgia. — Stanford  v.  Mangin,  30  Ga.  355. 


Maryland. — Hammond  v.  Ridgely,  5  Har. 
&  J.  (Md.)  245,  9  Am.  Dec.  522. 

Massachusetts. — Waterman  v.  Johnson,  13 
Pick.  (Mass.)  261 ;  Newhall  v.  Ireson,  8  Cush. 
(Mass.)  595,  54  Am.  Dec.  790. 

New  Hampshire. — Rix  v.  Johnson,  5N.  H. 
520,  22  Am.  Dec.  472. 

New  York. — Varick  v.  Smith,  9  Paige  (N. 
Y.)  547;  Walton  v.  Tifft,  14  Barb.  (N.  Y.) 
216;  Jackson  v.  Hathaway,  15  Johns.  (N.  Y  .) 
447,  8  Am.  Dec.  263 ;  Hammond  v.  McLach- 
lan,  1  Sandf.  (N.  Y.)  323;  Demeyer  v.  Legg, 
18  Barb.  (N.  Y.)  16;  Jackson  v.  Louw,  12 
Johns.  (N.  Y.)  252;  Herring  v.  Fisher,  1 
Sandf.  (N.  Y.)  344  ;  Wetmore  v.  Law,  34  Barb. 
(N.  Y.)  515;  People  v.  Law,  34  Barb.  (N.  Y.) 
494- 

North  Carolina. — Williams  v.  Buchanan,  1 
Ired.  L.  (N.  Car.)  535,  35  Am.  Dec.  760. 

Texas. — Muller  v.  Lands,  31  Tex.  265,  98 
Am.  Dec.  529. 

Vermont. — Buck      Squiers,  22  Vt.  484. 
Wisconsin. — Gove  v.  White,  20  Wis.  425; 
Arnold  v.  Elmore,  16  Wis.  509. 

2.  To  Middle  Thread  of  River — United  States. 
—  Hardin  v.  Jordan,  140  U.  S.  372 ;  St.  Louis 
Public  Schools  v.  Risley,  10  Wall.  (U.  S.)  91 ; 
Handly  v.  Anthony,  5  Wheat.  (U.  S.)  374;  Mis- 
souri v:  Kentucky,  11  Wall.  (U.  S.)  395; 
Jones  v.  Soulard,  24  How.  (U.  S.)  65;  St. 
Louis  v.  Rutz,  138  U.  S.  226.  Some  of  these 
cases  simply  follow  the  rule  of  law  obtaining 
in  the  jurisdiction  in  which  the  cases  arose. 
Connecticut. — Adams  v.  Pease,  2  Conn.  481. 
Georgia.  —  Young  v.  Harrison,  6  Ga.  141 ; 
Jones  v.  Water  Lot  Co.,  18  Ga.  539;  Moses  v. 
Eagle,  etc.,  Mfg.  Co.,  62  Ga.  455. 

Illinois. — St.  Louis  Bridge  Co.  v.  People, 
125  111.  226;  Buttenuth  v.  St.  Louis  Bridge 
Co.,  123  111.  535,  5  Am.  St.  Rep.  545;  Fuller 
v.  Dauphin,  124  111.  542,  7  Am.  St.  Rep.  388 
Houck  v.  Yates,  82  111.  179;  Marseilles  v 
Kiner,  34  111.  App.  355;  Brooklyn  r>.  Smith 
104  111.  429,  44  Am.  Rep.  90;  Middleton  v 
Pritchard,  4  111.  510,  38  Am.  Dec.  112;  Cobb 
v.  Lavalle,  89  111.  331,  31  Am.  Rep.  91 ;  Peo 
pie  v.  St.  Louis,  10  111.  351 ;  Piper  v.  Connelly 
108  111.  646;  Washington  Ice  Co.  v.  Shortall 
101  111.  46,  40  Am.  Rep.  196;  Chicago  v.  Mc 
Ginn,  51  111.  266,2  Am.  Rep.  295;  Illinois 
etc.,  Canal  v.  Haven,  10  111.  548;  Chicago  v 
Laflin,  49  111.  177;  St.  Louis  Bridge  Co.  v 
East  St.  Louis,  121  111.  238;  Braxon  v.  Bress 
ler,  64  111.  488. 

Kentucky. —  Berry  v.  Snyder,  3  Bush  (Ky.) 
266,  96  Am.  Dec.  219;  Williamsburg  Boom 
Co.  v.  Smith,  84  Ky.  376. 

Louisiana. — Morgan  v.  Livingston,  6  Mar- 
tin (La.)  19;   Municipality  No.  2' v.  Orleans 
Cotton  Press  Co.,  18  La.  278,  36  Am.  Dec.  624. 
823  Volume  IV. 


Waters  as  Boundaries. 


BOUNDARIES. 


Navigable  Rivers. 


Again,  the  principle  has  sometimes  been  laid  down  that  deeds  conveying 


Maine. — Spring  v.  Russell,  7  Me.  273; 
Brown  v.  Chadbourne,  31  Me.  9,  50  Am.  Dec. 
641.  See  Veazie  v.  Dwinel,  50  Me.  497;  Berry 
v.  Carle,  3  Me.  269;  Morrison  v.  Keen,  3  Me. 
474;  Granger  v.  Avery,  64  Me.  292;  Hall  v. 
Benton,  69  Me.  346;  Bradford  v.  Cressey, 
45  Me.  9. 

Maryland . — Browne  v.  Kennedy,  5  Har. 
&  J.  (Md.)  195,  9  Am.  Dec.  503.  See  further 
Ridgely  v.  Johnson,  1  Bland  (Md.)  316,  note; 
Baltimore  v.  McKim,  3  Bland  (Md.)  453; 
Casey  v.  Inloes,  1  Gill  (Md. )  430,  39  Am.  Dec. 
658;  Chapman  v.  Hoskins,  2  Md.  Ch.  485. 

Massachusetts. — Storer  v.  Freeman,  6  Mass. 
439,  4  Am.  Dec.  155;  King  v.  King,  7  Mass. 
496;  Lunt  v.  Holland,  14  Mass.  149;  Hatch  v. 
Dwight,  17  Mass.  289,  9  Am.  Dec.  145;  Com. 
v.  Chapin,  5  Pick.  (Mass.)  199,  16  Am.  Dec. 
386;  Bardwell  v.  Ames,  22  Pick.  (Mass.)  333; 
Ipswich,  Petitioners,  13  Pick.  (Mass.)  431; 
Knight  v.  Wilder,  2  Cush.  (Mass.)  209,  48 
Am.  Dec.  665,  note;  Com.  v.  Chapin,  5  Pick. 
(Mass.)  199,  16  Am.  Dec.  386;  Ingraham  v. 
Wilkinson,  4  Pick.  (Mass.)  268,  16  Am.  Dec. 
342- 

In  Webber  v.  Eastern  R.  Co.,  2  Met.  (Mass.) 
151,  the  court,  by  Shaw,  C.  }.,  says:  "The 
question  whether  a  grant  extends  to  the  side 
line  or  the  centre  of  a  highway  or  navigable 
stream  is  a  question  of  construction  in  each 
case,  and  depends,  as  all  other  cases,  upon  the 
intent  of  the  parties  as  expressed  in  the  de- 
scription parts  of  the  deed,  explained  and  il- 
lustrated by  all  the  other  parts  of  the  convey- 
ance, and  by  the  localities  and  subject-matter 
to  which  it  applies.  "  See  further  Codman  v. 
Evans,  1  Allen  (Mass.)  443;  and  3  Kent's 
Com.  433. 

Michigan. — Lorman  v.  Benson,  8  Mich.  18, 
77  Am.  Dec.  435 ;  Ryan  v.  Brown,  18  Mich. 
196,  100  Am.  Dec.  154;  Watson  v.  Peters,  26 
Mich.  517;  Backus  v.  Detroit,  49  Mich,  no, 
43  Am.  Rep.  447 ;  Richardson  v.  Prentiss,  48 
Mich.  88;  Maxwell  v.  Bay  City  Bridge  Co., 
41  Mich.  453  ;  Rice  v.  Ruddiman,  10  Mich. 125  ; 
Norris  v.  Hill,  1  Mich.  202;  Bay  City  Gas- 
Light  Co.  v.  Industrial  Works,  28  Mich.  182; 
Pere  Marquette  Boom  Co.  v.  Adams,  44 
Mich.  403;  Fletcher  v.  Thunder  Bay  River 
Boom  Co.,  51  Mich.  277;  Webber  v.  Pere 
Marquette  Boom  Co.,  62  Mich.  626;  Butler  v. 
Grand  Rapids,  etc.,  R.  Co.,  85  Mich.  246,  24 
Am.  St.  Rep.  84. 

Mississippi. — Morgan  v.  Reading,  3  Smed. 
&  M.  (Miss.)  366;  The  Steamboat  Magnolia 
v.  Marshall,  39  Miss.  no.  See  Commissioners 
v.  Withers,  29  Miss.  36. 

New  Hampshire. — Claremont  v.  Carlton, 
2  N.  H.  369,9  Am.  Dec.  88;  Greenleaf  v. 
Kilton,  11  N.  H.  531;  Scott  v.  Willson,  3  N. 
H.  321 ;  Sleeper  v.  Laconia,  60  N.  H.  201,  49 
Am.  Rep.  311 ;  State  v.  Gilmanton,  9  N.  H. 
461 ;  Nichols  v.  Suncook  Mfg.  Co.,  34  N.  H. 
349;  Kimball  v.  Schoff,  40  N.  H.  190;  State 
v.  Canterbury,  28  N.  H.  217. 

In  the  above  cases  in  New  Hampshire  the 
distinction  between  nonnavigable  streams  and 
fresh  water  rivers  navigable  in  fact  is  not 
brought  out  or  commented  on.    They  seem 


to  go  on  the  principle  that  the  medium  filum 
rule  applies  equally  in  either  case. 

New  York. — In  this  state  the  riparian  own- 
ers of  lands  adjoining  fresh  water  nonnaviga- 
ble streams  take  title  to  the  bed  of  the  stream, 
and,  as  incident  to  the  title,  acquire  the  right 
to  the  usufructuary  enjoyment  of  the  undimin- 
ished and  undisturbed  flow  of  said  stream. 
This  is  also  true  as  to  fresh  water  navigable 
streams  and  small  lakes  within  the  state,  where 
the  tide  does  not  ebb  and  flow,  save  that  the 
public  has  an  easement  in  such  waters  for  the 
purpose  of  travel  as  on  a  public  highway, 
which  easement,  as  it  pertains  to  the  sover- 
eignty of  the  state,  is  inalienable  and  gives  to 
the  state  the  right  to  use,  regulate,  and  control 
the  waters  for  the  purpose  of  navigation. 
Smith  v.  Rochester,  92  N.  Y.  463. 

This  case  contains  an  elaborate  and  instruc- 
tive review  of  the  adjudged  cases  and  of  the 
doctrine  laid  down  in  textbooks  and  by  pub- 
licists upon  the  subject  of  the  rights  of  prop- 
erty in  rivers  and  the  lands  under  their  waters ;. 
as  also  does  the  case  of  People  v.  Canal  Ap- 
praisers, 33  N.  Y.  461.  See  also  Gouvener  v . 
National  Ice  Co.,  134  N.  Y.  355;  Coxe  v. 
State,  144  N.  Y.  396;  People  v.  Jones,  112  N. 
Y.  606;  Bedlow  v.  New  York  Floating  Dry 
Dock  Co.,  112  N.  Y.  263;  Sweet  v.  Syracuse, 
129  N.  Y.  316. 

For  other  New  York  cases  in  which  these 
questions  have  been  passed  upon  either  di- 
rectly or  indirectly  see  the  following :  Palmer 
v.  Mulligan,  3  Cai.  (N.  Y.)  307;  2  Am.  Dec. 
270;  Ex  p.  Jennings,  6  Cow.  (N.  Y.)  518,  16- 
Am.  Dec.  447;  Child  v.  Starr,  4  Hill  (N.  Y.) 
369,  20  Wend.  (N.  Y.)  149;  Sisson  v.  Cum- 
mings,  35  Hun  (N.  Y.)  22;  Peoples  Piatt, 
17  Johns.  (N.  Y.)  195,  8  Am.  Dec.  382;  Stry- 
ker  v.  New  York,  19  Johns.  (N.  Y.)  179; 
Hooker  v.  Cummings,  20  Johns.  (N.  Y.)  90,. 
11  Am.  Dec.  249;  Halseyz'.  McCormick,  13  N. 
Y.  296;  People  v.  Tibbetts,  19  N.  Y.  523;  Hall 
v.  Whitehall  Water  Power  Co.,  103  N.  Y. 
129;  Varick  v.  Smith,  9  Paige  (N.  Y.)  547,  5 
Paige  (N.  Y.)  138,  28  Am.  Dec.  417;  Case  v. 
Haight,  3  Wend.  (N.  Y.)  632;  Hart  v.  Al- 
bany, 9  Wend.  (N.  Y.)  602,  24  Am.  Dec.  165; 
Canal  Appraisers  v.  People,  17  Wend.  (N. 
Y.)  616;  Pearsall  v.  Post,  20  Wend.  (N.  Y.)> 
in  ;  Post  v.  Pearsall,  22  Wend.  (N.  Y.)  425; 
Luce  v.  Carley,  24  Wend.  (N.  Y.)  451,  35 
Am.  Dec.  637. 

The  rights  of  riparian  owners  upon  the 
Hudson  and  Mohawk  rivers  in  New  York  are 
affected  by  the  doctrines  of  the  civil  law  pre- 
vailing in  the  Netherlands,  from  whose  gov- 
ernment they  were  derived,  and  are  distin- 
guishable from  the  rights  of  riparian  owners 
upon  other  navigable  waters  of  the  state  of 
New  York.  The  civil  law  did  not  give  to  ripa- 
rian owners  the  banks  or  beds  of  navigable 
rivers.  In  other  fresh  water  navigable  rivers  in 
New  York  the  boundary  of  the  abutting  own- 
ers extends  to  the  medium  filum  aqua.  Smith 
v.  Rochester,  92  N.  Y.  482,  44  Am.  Rep.  393; 
citing  People  v.  Piatt,  17  Johns.  (N.  Y.)  195, 
8  Am.  Dec.  382;  Hooker  v.  Cummings,  20 
Johns.  (N.  Y.)  90,  11  Am.  Dec.  249;  Rogers. 
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lands  bordering  upon  fresh  water  naviga 
boundaries  only  to  the  bank  or  ordinary 

v.  Jones,  i  Wend.  (N.  Y.)  237,  19  Am.  Dec. 
493;  Canal  Fund  Com'rs  v.  Kempshall,  26 
Wend.  (N.  Y.)  404;  Ex  p.  Jennings,  6  Cow. 
(N.  Y.)  518,  16  Am.  Dec.  447;  Brookhaven  v. 
Strong,  60  N.  Y.  56;  Chenango  Bridge  Co. 
v.  Paige,  83  N.  Y.  178,38  Am.  Rep.  407,  dis- 
tinguishing and  limiting  People  v.  Canal 
Appraisers,  33  N.  Y.  461,  and  distinguishing 
Gould  v.  Hudson  River  R.  Co.,  6  N.  Y.  522, 
and  People  v.  Tibbetts,  19  N.  Y.  527. 

North  Carolina. — In  North  Carolina  the 
common-law  definition  of  a  navigable  river 
has  been  discarded,  and  in  the  case  of  rivers 
above  tide  water  which  are  navigable  for 
small  craft,  other  than  "sea-going  vessels," 
the  boundary  extends  to  the  centre  thread  of 
the  stream,  subject  to  the  easement  of  the  right 
of  way.  Bond  v.  Wool,  107  N.  Car.  139;  State 
v.  Tyre  Glen,  7  Jones  L.  (N.  Car.)  325;  Wil- 
liams v .  Buchanan,  1  Ired.  L.  (N.  Car.)  535, 
35  Am.  Dec.  760;  McNamee  v.  Alexander, 
109  N.  Car.  244;  State  v.  Eason,  114  N.  Car. 
787,  41  Am.  St.  Rep.  811.  But  on  rivers 
above  the  tide,  navigable  for  "  sea-going  ves- 
sel," the  boundary  extends  only  to  low  water 
mark.  Broadnax  v.  Baker,  94  N.  Car.  681,  55 
Am.  Rep.  633;  State  v.  Eason,  114  N.  Car. 
787,  41  Am.  St.  Rep.  811;  and  see  cases  in 
note  1  infra  this  heading. 

In  this  state,  where  a  navigable  stream  is  de- 
clared by  statute  to  be  one  of  the  boundaries 
of  a  municipality,  the  low  water  line,  and  not 
the  thread  of  the  stream,  is  the  boundary. 
State  v.  Eason,  114  N.  Car.  787,  41  Am.  St. 
Rep.  811. 

Ohio. — McCullock  v.  Aten,  2  Ohio  307; 
Blanchard  v.  Porter,  n  Ohio  138;  Gavit  v. 
Chambers,  3  Ohio  495 ;  Walker  v.  Board  of 
Public  Works,  16  Ohio  540;  Benner  v.  Platter, 
6  Ohio  505  ;  June  v.  Purcell,  36  Ohio  St.  396. 

South  Carolina. —  State  v.  Columbia,  27  S. 
Car.  137;  Cates  v.  Wadlington,  1  McCord  L. 
(S.  Car.)  584,  10  Am.  Dec.  699;  McCullough 
v.  Wall,  4  Rich.  L.  (S.  Car.)  68,  53  Am.  Dec. 
715  ;  Shands  v.  Triplet,  5  Rich.  Eq^  (S.  Car.)  76. 

Wisconsin.  —  Walker  v.  Shepardson,  4 
Wis.  486,  65  Am.  Dec.  324 ;  Mariner  v.  Schulte, 
13  Wis.  692;  Olson  v.  Merrill,  42  Wis.  203; 
Yates  v.  Judd,  18  Wis.  118;  Jones  v.  Petti- 
bone,  2  Wis.  308;  Arnold  v.  Elmore,  16  Wis. 
509;  Menasha  Wooden  Ware  Co.  v.  Lawson, 
70  Wis.  600;  Chandos  v.  Mack,  77  Wis.  573, 
20  Am.  St.  Rep.  139;  Delaplaine  v.  Chicago, 
etc.,  R.  Co.,  42  Wis.  214,  24  Am.  Rep.  386; 
Norcross  v.  Griffiths,  65  Wis.  615,  56  Am. 
Rep.  642.  Compare  Wright  v.  Day,  33  Wis. 
260;  Wisconsin  River  Imp.  Co.  v.  Lyons,  30 
Wis.  61;  Greene  v.  Nunnemacher,  36  Wis.  50; 
Gove  v.  White,  20  Wis.  435;  Allen  v.  Weber, 
80  Wis.  531,  27  Am.  St.  Rep.  51.  See  also 
Wisconsin  River  Imp.  Co.  v.  Lyons,  30  Wis. 
62;  Arimond  v.  Green  Bay,  etc.,  Canal  Co., 
31  Wis.  316;  Delaplaine  v.  Chicago,  etc.,  R. 
Co.,  42  Wis.  225,  24  Am.  Rep.  386;  Diedrich 
v.  Northwestern  Union  R.  Co.,  42  Wis.  264, 
24  Am.  Rep.  399;  Lawson  v.  Mowry,  52  Wis. 
235- 

1.  To  High  Water  Mark — United  Stales. — 


ble  rivers  are  presumed  to  extend  the 
high  water  mark  thereof.1 

Pollard  v.  Hagan,  3  How.  (U.  S.)  230;  Good- 
title  v.  Kibbe,  9  How.  (U.  S.)  471 ;  Barney  v. 
Keokuk,  94  U.  S.  324;  Bowman  v.  Wathen, 
2  McLean  (U.  S.)  376;  Bates  v.  Illinois  Cent. 
R.  Co.,  1  Black  (U.  S.)  204;  Howard  v.  In- 
gersoll,  13  How.  (U.  S.)  381 ;  Davenport,  etc., 
R.  Co.  v.  Renwick,  102  U.  S.  180;  Dutton  v. 
Strong,  1  Black  (U.  S.)  23;  Yates  v.  Milwau- 
kee, 10  Wall.  (U.  S.)  504;'Martin  v.  Waddell, 
16  Pet.  (U.  S.)  369;^Smith  v.  Maryland,  18 
How.  (U.  S.)  75 ;  Packer  v.  Bird,  137  U.  S. 
666;  U.  S.  v.  Ruggles,  5  Blatchf.  (U.  S.)  35;. 
New  Orleans  v.  U.S.,  10  Pet.  (U.  S.)  662; 
Jones  v .  Johnston,  18  How.  (U.  S.)  150;  Dun- 
lap  v.  Stetson,  4  Mason  (U.  S.)  349;  Yates  v. 
Milwaukee,  10  Wall.  (U.  S.)  497.  Some  of 
these  cases  simply  follow  the  rulings  in  the 
jurisdictions  in  which  the  cases  arose. 

In  St.  Paul,  etc.,  R.  Co.  v.  Schurmeir,  7Wall. 
(U.  S.)  272,  in  the  case  of  lands  bordering  on 
the  Mississippi,  taking  for  the  basis  of  its 
judgment  the  Act  of  Congress  of  May  17, 
1796,  which  says:  "that  all  navigable  rivers 
within  the  territory  to  be  disposed  of  shall 
be  deemed  to  be,  and  remain,  public  high- 
ways ;  and  in  all  cases  where  the  opposite 
banks  of  any  stream  not  navigable  shall  be- 
long to  different  persons  the  stream  and  the 
bed  thereof  shall  be  common  to  both  ;  "  the 
court,  by  Clifford,  J.,  said:  "Viewed  in  the 
light  of  these  considerations  the  court  does 
not  hesitate  to  decide  that  Congress,  in  making 
a  distinction  between  streams  navigable  and 
those  not  navigable,  intended  to  provide  that 
the  common-law  rules  of  riparian  ownership 
should  apply  to  lands  bordering  on  the  latter, 
but  that  the  title  to  lands  bordering  on  navi- 
gable streams  should  stop  at  the  stream,  and 
that  all  such  streams  should  be  deemed  to 
be,  and  remain,  public  highways." 

This  case  flatly  contradicts  the  doctrine  laid 
down  in  Jones  v.  Soulard,  24  How.  (U.  S.)  65, 
and  coincides  with  the  Pennsylvania  rule  and 
with  the  rule  in  the  northwestern  states 
which  limits  the  absolute  ownership  of  the 
abutting  proprietors  to  the  line  of  high  water 
mark. 

When  the  eastern  boundary  of  a  tract  of 
land,  granted  by  United  States  patent,  was 
described  in  such  patent  as  beginning  at  a 
point  on  the  right  and  west  bank  of  a  navi- 
gable river,  and  running  southerly  along  its 
margin,  it  carried  the  grantee's  title  only  to 
the  edge  of  the  water  and  not  to  the  centre 
of  the  stream.  Packer  v.  Bird,  137  U.  S.  661, 
32  Cent.  L.  J.  294. 

When  the  United  States  granted  land  de- 
scribed as  "  along  the  bank  of  the  St.  Marie 
River,"  it  passed  the  title  to  the  firm  upland 
only,  the  United  States  never  owning  the 
land  under  the  water.  Scranton  v.  Wheeler, 
57  Fed.  Rep.  803. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v.  Ram- 
sey, 53  Ark.  314,  22  Am.  St.  Rep.  195;  Fort 
Smith,  etc.,  Bridge  Co.  v.  Hawkins,  54  Ark. 
S°9- 

California. —  Packer  v.  Bird,  71  Cal.  134. 
See  People  v.  Gold  Run  Ditch,  etc.,  Co.,  66- 
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There  are  many  cases  which  hold  that  the  boundary  of  lands  abutting  on 
fresh  water  navigable  rivers  in  the  United  States  extends  to  low  water  mark,1 


Cal.  i  ^8,  56  Am.  Rep.  80;  Lux  v.  Haggin,  69 
Cal.  255. 

Iowa. — Wood  v.  Chicago,  etc.,  R.  Co.,  60 
Iowa  456;  Haight  v.  Keokuk,  4  Iowa  199; 
Tomlin  7'.  Dubuque,  etc.,  R.  Co.,  32  Iowa  106,  7 
Am.  Rep.  176;  Musser  v.  Hershey,  42  Iowa 
356;  Dunlieth,  etc.,  Bridge  Co.  v.  Dubuque 
County,  55  Iowa  558;  Murphy  v.  Copeland, 
51  Iowa  515;  Serrin  v.  Grefe,  67  Iowa  196. 

In  McManus  x>.  Carmichael,  3  Iowa  1,  which 
is  the  leading  case  in  Iowa  on  this  question, 
the  court  after  a  careful  investigation  of  the 
authorities  decided  that  the  boundaries  of 
land  owners  abutting  on  the  Mississippi  river 
extended  only  to  high  water  mark  in  that  state. 
This  ruling  was  sustained  by  the  United  States 
Supreme  Court  in  the  case  of  Barney  v. 
Keokuk,  94  U.  S.  324. 

Kansas. — In  Wood  v.  Fowler,  26  Kan.  682, 
40  Am.  Rep.  330,  it  was  held  that  the  bound- 
ary of  abutting  owners  was  at  the  bank  of 
navigable  rivers,  and  that  it  was  not  extended 
to  the  centre  by  a  statute  declaring  the  river 
nonnavigable. 

Missouri. — Benson  v.  Morrow,  61  Mo.  345  ; 
Lamme  v.  Buse,  70  Mo.  463;  Campbell  v. 
Laclede  Gas  Light  Co.,  84  Mo.  352;  Buse  v. 
Russell,  86  Mo.  215;  St.  Louis  v.  Lemp,  93 
Mo.  477;  Meyers  v.  St.  Louis,  8  Mo.  App. 
266;  Naylor  v.  Cox,  114  Mo.  232;  Rees  v. 
McDaniel,  115  Mo.  145;  Cooley  v.  Golden, 
117  Mo.  33. 

Oregon. — Johnson  v.  Knott,  13  Oregon  308; 
Turner  v.  Parker,  14  Oregon  340.  See  Min- 
to  v.  Delaney,  7  Oregon  337;  Moore  v.  Wil- 
lamette Transp.,  etc.,  Co.,  7  Oregon  355. 

Vermont. — Fletcher  v.  Phelps,  28  Vt.  257. 

1.  To  Low  Water  Mark — Alabama. — In  Ala- 
bama the  boundary  on  all  navigable  rivers  ex- 
tends to  low  water  mark,  Bullock  v.  Wilson, 
2  Port.  (Ala.)  436.  In  Hagan  v.  Campbell,  8 
Port.  (Ala.)  9,  33  Am.  Dec.  267,  it  was  held 
that  when  the  word  "river"  is  used  in  a  grant, 
it  means  that  the  boundary  extends  either  to 
high  or  to  low  water  mark,  and  not  to  a  middle 
point. 

Indiana. — Martin  v.  Evansville,  32  Ind.  85; 
Bainbridge  v.  Sherlock,  29  Ind.  364,  95  Am. 
Dec.  644;  Stinson  v.  Butler,  4  Blackf.  (Ind.) 

285. 

Min?iesota. — Schurmeier  v.  St.  Paul,  etc., 
R.  Co.,  10  Minn.  82,  88  Am.  Dec.  59;  Brisbine 
v.  St.  Paul,  etc.,  R.  Co.,  23  Minn.  130;  Union 
Depot,  etc.,  Co.  v.  Brunswick,  31  Minn.  301,47 
Am.  Rep.  789. 

New  Jersey. — Arnold  v.  Mundy,  6  N.  J.  L. 
1,  10  Am.  Dec.  356;  Whitenack  v.  Tunison,  16 
N.  J.  L.  77;  Stevens  v.  Paterson,  etc.,  R.  Co., 
34  N.  J.  L.  532,  3  Am.  Rep.  269. 

Pennsylvania. — Carson  v.  Blazer,  2  Binn. 
(Pa.)  478,  4  Am.  Dec.  463;  Shrunk  v.  Schuyl- 
kill Nav.  Co.,  14  S.  &  R.  (Pa.)  79;  Hunter  v. 
Howard,  10  S.  &  R.  (Pa.)  244;  Ball  v.  Slack, 
2  Whart.  (Pa.)  508,  30  Am.  Dec.  278;  Zim- 
merman v.  Union  Canal  Co.,  1  W.  &  S.  (Pa.) 
346;  McKeen  v.  Delaware  Div.  Canal  Co.,  49 
Pa.  St.  424;  Tinicum  Fishing  Co.  v.  Carter, 
61  Pa.  St.  21,  100  Am.  Dec,  597;   Bird  v. 


Smith,  8  Watts  (Pa.)  434,  34  Am.  Dec.  483; 
Union  Canal  Co.  v.  Landis,  9  Watts  (Pa.), 
228;  Flanagan  v.  Philadelphia,  42  Pa.  St.  219; 
Monongahela  Bridge  Co.  v.  Kirk,  46  Pa.  St. 
112,  84  Am.  Dec.  527;  Stover  v.  Jack,  60  Pa. 
St.  339,  100  Am.  Dec.  566 ;  Fulmer  v.  Williams, 
122  Pa.  St.  191,  9  Am.  St.  Rep.  88;  Wain- 
wright  v.  McCullough,  63  Pa.  St.  66;  Lehigh 
Valley  R.  Co.  T-.Trone,  28  Pa.  St.  206;  Bailey 
v.  Miltenberger,  31  Pa.  St.  37;  Johns  v. 
Davidson,  16  Pa.  St.  512;  Klingensmith  v. 
Ground,  5  Watts  (Pa.)  458;  Hart  v.  Hill,  1 
Whart.  (Pa.)  128;  Pursell  v.  Stover,  no  Pa. 
St.  43  ;  Naglee  v.  Ingersoll,  7  Pa.  St.  185  ;  Bar- 
clay R.,  etc.,  Co.  v.  Ingham,  36  Pa.  St.  194. 

What  seems  to  be  the  most  coirect  general 
doctrine  upon  the  subject  is  set  out  in  Stover 
v.  Jack,  60  Pa.  St.  339,  100  Am.  Dec.  566, 
where  it  was  held  that  a  riparian  grantee  has 
an  absolute  title  to  the  line  of  high  water, 
and  a  qualified  title  for  wharfing  and  other 
purposes  down  to  low  water  mark ;  and  the 
same  has  been  held  in  Dutton  -'.  Strong,  1 
Black  (U.  S.)  25. 

A  survey  returned  as  bounded  by  a  naviga- 
ble river  vests  in  the  owner  the  soil  to  ordi- 
nary low  water  mark  of  the  stream,  subject  to 
the  public  right  of  passage  between  ordinary 
high  and  low  water  mark;  in  a  nonnaviga- 
ble river  it  extends  to  the  middle  of  the  stream. 
Wood  v.  Appal,  63  Pa.  St.  221. 

The  title  of  a  riparian  owner  on  the  Alle- 
ghany river,  it  being  a  navigable  stream,  ex- 
tends only  to  the  ordinary  low  water  mark  on 
his  own  side.  His  title  is  absolute  only  to 
high  water  mark ;  between  that  and  low  water 
mark  it  is  qualified  by  the  right  of  the  state 
to  prevent  him  from  placing  obstructions  on 
the  shore  to  the  prejudice  of  the  public  right 
of  navigation.  Wainwright  v.  McCullough, 
63  Pa.  St.  66. 

Where  a  deed  conveys  lands  bounded  on  a 
navigable  river  it  is  a  matter  to  be  determined 
from  the  proper  construction  of  such  deed  in 
each  individual  case  whether  the  boundary 
line  extends  to  high  or  low  water  mark.  The 
rule  is  that  a  grant  of  land,  bounded  by  a 
navigable  river,  extends  to  low  water  mark 
subject  to  the  public  right  of  navigation, 
unless  there  be  something  to  show  an  inten- 
tion to  the  contrary.  Palmer  v.  Farrell,  129 
Pa.  St.  162,  15  Am.  St.  Rep.  708,  47  Leg.  Int. 
(Pa.)  260,  25  W.  N.  C.  (Pa.)  28. 

Tennessee.  —  Martin  v.  Nance,  3  Head 
(Tenn.)  649;  Elder  v.  Burrus,  6  Humph. 
(Tenn.)  364.  See  Massengill  v.  Boyles,  4 
Humph.  (Tenn.)  205;  Branham  v.  Bledsoe 
Creek  Turnpike  Co.,  1  Lea  (Tenn.)  706,  27  Am. 
Rep.  789.  In  Stuart  v.  Clark,  2  Swan  (Tenn.) 
9,  58  Am.  Dec.  49,  and  in  Holbert  v.  Edens,  5 
Lea  (Tenn.)  204,  40  Am.  Rep.  26,  it  is  held  that 
if  a  watercourse  be  navigable  in  a  legal  sense 
the  soil  of  the  bed  belongs  to  the  public ;  if  in 
an  ordinary  sense,  it  belongs  to  the  riparian 
owners  subject  to  the  public  easement  of  the 
right  of  passage;  if  it  be  so  shallow  as  to  be 
unfit  for  transportation  and  commerce,  the 
ownership  of  the  soil  and  the  right  of  use  are 
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a  line  that  was  never  recognized  by  the  common  law  except  as  limiting  the 
jurisdiction  of  counties  bordering  on  the  seashore.1 

c.  Summary  of  Authorities. — There  has  been  but  little  attempt  made 
in  this  country,  except  in  a  few  cases,  to  maintain  or  enforce  any  uniform 
principle  in  regard  to  the  ownership  of  the  soil  of  navigable  rivers,  or  the 
boundaries  of  lands  abutting  upon  them.  The  trouble  has  arisen  from  the 
application  or  misapplication  of  the  common-law  definition  of  a  navigable 
river,  and  the  result  is  the  conflict  of  authority  and  confusion  which  prevails 
now.    What  seems  to  be  the  soundest  law  is  set  out  below.2 


wholly  and  absolutely  in  the  owners  of  the 
adjoining  lands. 

Virginia. — Com.  v.  Garner,  3  Gratt.  (Va.) 
655.  In  this  case  the  question  before  the 
court  was  whether  the  boundary  line  was  at 
the  top  of  the  bank  on  the  Ohio  side,  at  the 
edge  of  the  water,  or  at  low  water  mark,  and 
it  was  held  that  it  ran  along  the  line  of  low 
water  mark.  See  Home  v.  Richards,  4  Call 
(Va.)  441,  2  Am.  Dec.  574. 

West  Virginia. — Where  a  deed  describes  a 
boundary  line  as  running  from  "a  stake  at 
Ohio  River  "  "down  said  river "  by  course 
and  distance  to  "  a  stake  on  point  at  mouth  of 
French  Creek,"  referring  the  calls  to  a  dia- 
gram of  the  tract  which  shows  the  first  stake 
at  a  point  above  the  river  bank  and  running 
thence  in  a  straight  line  leaving  a  strip  be- 
tween the  line  and  the  river,  such  deed  not- 
withstanding carries  the  fee  to  the  soil  down 
to  low  water  mark.  Brown  Oil  Co.  v.  Cald- 
well, 35  W.  Va.  95,  29  Am.  St.  Rep.  793- 
Comparc  Ravenswood  v.  Flemings,  22  W. 
Va.  52,  46  Am.  Rep.  485. 

1.  Gould  on  Waters,  14,  27;  Reg.  v. 
Keyn,  2  Exch.  Div.  63. 

2.  Summary. — The  9th  section  of  the  Judi- 
ciary Act,  1789,  by  which  the  first  court  of  ad- 
miralty was  established,  declares  that  the  dis- 
trict courts  "shall  have  exclusive  cognizance 
of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  including  all  seizures  under  the 
laws  of  impost,  navigation,  or  trade  of  the 
United  States,  where  the  seizures  are  made  on 
waters  which  are  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burthen,  within 
their  respective  districts,  as  well  as  upon  the 
high  seas." 

This  Act  of  Congress  is  quoted  by  Taney, 
C.  J.,  in  his  judgment  in  The  Propeller  Gene- 
see Chief  v.  Fitzhugh,  12  How.  (U.  S.)  457, 
and  is  made  the  basis  of  that  judgment.  Fol- 
lowing these  are  the  decisions  of  the  United 
States  Supreme  Court  in  the  cases  of  the  St. 
Paul,  etc.,  R.  Co.  v.  Schurmeir,  7  Wall.  (U. 
S.)  272,  and  in  Barney  v.  Keokuk,  94  U.  S. 
324,  in  which  latter  the  court,  by  Bradley, 
J.,  said:  "The  confusion  of  navigable  with 
tide  water,  found  in  the  monuments  of  the 
common  law,  long  prevailed  in  this  country, 
notwithstanding  the  broad  differences  exist- 
ing between  the  extent  and  topography  of  the 
British  island  and  that  of  the  American  con- 
tinent. It  had  the  influence  for  two  genera- 
tions of  excluding  the  admiralty  jurisdiction 
from  our  great  rivers  and  inland  seas;  and 
under  the  like  influence  it  laid  the  foundation 
in  many  states,  of  doctrines  with  regard  to 
the  ownership  of  the  soil  in  navigable  waters 


above  tide  water,  at  variance  with  sound 
principles  of  public  policy.  Whether  as  rules 
of  property  it  would  now  be  safe  to  change 
these  doctrines  where  they  have  been  applied, 
as  before  remarked,  is  for  the  several  states 
themselves  to  determine.  If  they  choose  to 
resign  to  the  riparian  proprietor  rights  which 
properly  belong  to  them  in  their  sovereign 
capacity,  it  is  not  for  others  to  raise  objec- 
tions. In  our  view  of  the  subject  the  cor- 
rect principles  were  laid  down  in  Martin  v. 
Waddell,  16  Pet.  (U.  S.)  367;  Pollard  v. 
Hagan,  3  How.  (U.  S.)  212;  and  Goodtitle  v. 
Kibbe,  9H0W.  (U.  S.)  471.  These  cases  relate 
to  tide  water,  it  is  true,  but  they  enunciate 
principles  which  are  equally  applicable  to  all 
navigable  waters.  And  since  this  court  in 
the  case  of  The  Propeller  Genesee  Chief  v. 
Fitzhugh,  12  How.  (U.  S.)  443,  has  declared 
that  the  Great  Lakes  and  other  navigable 
waters  of  the  country,  above  as  well  as  below 
the  flow  of  the  tide,  are  in  the  strictest  sense 
entitled  to  the  denomination  of  navigable 
waters,  and  amenable  to  the  admiralty  ju- 
risdiction, there  seems  to  be  no  sound  reason 
for  adhering  to  the  old  rule  as  to  the  proprie- 
torship of  the  beds  and  shores  of  such  waters. 
It  properly  belongs  to  the  states  by  their  in- 
herent sovereignty;  and  the  United  States 
has  wisely  abstained  from  extending  (if  it 
could  extend)  its  survey  and  grants  beyond 
the  limits  of  high  water.  The  cases  in  which 
this  court  has  seemed  to  hold  a  contrary  view 
depended,  as  most  cases  must  depend,  on  the 
local  laws  of  the  states  in  which  the  lands 
were  situated.  In  Iowa,  as  before  stated,  the 
more  correct  rule  seems  to  have  been  adopted 
after  a  most  elaborate  investigation  of  the 
subject.  The  exhaustive  examination  of  this 
question  by  the  Supreme  Court  of  Iowa,  in 
1856,  in  the  case  of  McManus  v.  Carmichael, 
3  Iowa  1,  really  leaves  nothing  to  be  said. 
The  precise  point  was  directly  before  the 
court — namely,  whether  the  title  of  the  ripa- 
rian proprietor  extends  below  high  water,  in 
the  Mississippi  river;  and  it  was  decided  that 
it  does  not.  This  decision  has  been  followed 
by  subsequent  cases,  especially  the  cases  of 
Haight  v.  Keokuk,  4  Iowa  199,  and  Tomlin  v. 
Dubuque,  etc.,  R.  Co.,  32  Iowa  106,  7  Am. 
Rep.  176." 

The  above  enactment  and  the  judgments 
here  given,  although  they  conflict  with  the 
ruling  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Jones  v.  Soulard,  24  How. 
(U.  S.)  41,  and  with  a  whole  host  of  local 
cases  which  adopt  the  common-law  rule  of  the 
filum  aquip  even  in  the  case  of  the  great  rivers, 
establish  what  seems  to  be  the  true  principle 
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d.  Side  Lines  of  Foreshore  Owners.— In  determining  the  boundary 
line  between  riparian  proprietors  of  the  water  front  on  navigable  rivers,  where 
both  the  shore  line  and  the  line  of  navigable  water  are  irregular,  the  navigable 
water  front  should  be  divided  between  them  in  proportion  to  the  length  of 
their  actual  shore  lines,  and  the  line  of  navigability  should  be  determined  by 
its  general  trend  between  the  points  where  it  is  intersected  by  lines  drawn  at 
right  angles  with  the  shore  from  the  extreme  outside  boundaries  of  the  land 
fronting  on  the  shore.1 

e.  Distance  on  Navigable  Rivers  Measured. — In  taking  the  distance 
from  one  point  to  another  on  a  navigable  river  the  measurement  is  usually  by 
its  meanders,  not  in  a  straight  line.2 

3.  Nonnavigable  Streams — a.  General  Rule. — The  rule  of  the  common 
law  is  that  the  boundary  of  lands  bordering  on  nonnavigable  streams 
extends  to  the  centre  of  the  stream.3  In  the  United  States,  where 
land  borders  on  a  stream  which  is  nonnavigable  in  fact,  the  boundary 
line  is  to  be  taken  as  running  along  the  centre  of  the  stream,  unless 
there  be  something  in  the  deed  itself  to  show  a  contrary  intention.4  And 


of  American  law  in  regard  to  the  proprietor- 
ship of  the  soil  in  the  beds  of  fresh  water  nav- 
igable rivers  in  the  United  States,  and  the 
boundary  of  landowners  abutting  upon  them  ; 
that  is,  that  the  soil  of  the  fresh  water  navi- 
gable rivers  belongs  to  the  states  which  bor- 
der on  them  below  high  water  mark,  by  virtue 
of  their  inherent  right  of  sovereignty,  and 
that  the  boundary  of  the  riparian  owners  is 
properly  limited  by  the  same  line.  Whenever 
there  is  any  departure  from  this  rule  it  is  spo- 
radic and  local;  and  speaking  broadly,  it  is 
founded  neither  in  good  sense  nor  in  sound  law. 
This  doctrine  in  regard  to  the  boundary  of 
lands  abutting  on  the  fresh  water  navigable 
rivers  of  this  country  is  directly  subversive  of 
the  rule  of  the  common  law  of  England  in  re- 
gard to  the  filum  aquce,  which  in  reason  and  na- 
ture is  not  applicable  to  the  conditions  in  the 
United  States. 

Where  the  United  States  has  granted  lands 
bounding  on  streams  or  other  waters  without 
reservation  or  restriction  of  terms,  such  grants 
will  be  constructed  according  to  the  lex  loci. 
Hardin  v.  Jordan,  140  U.  S.  371. 

1.  Side  Lines  of  Foreshore  Owners. — Jones  v. 
Johnston, 18  How.(U.  SO150;  Johnston  v .Jones, 
1  Black  (U.  S.)  222;  Boston  v.  Richardson,  13 
Allen  (Mass.)i5i ;  Valentine  v.  Piper,  22  Pick. 
(Mass.)  96,  33  Am.  Dec.  715;  Atty.-Gen.  v. 
Boston  Wharf  Co.,  12  Gray  (Mass. )  553  ;  Drake 
v .  Curtis,  9  Cush.  (Mass.)  447,  note  ;  Piper  v. 
Richardson,  9  Met.  (Mass.)  158;  Porter  v. 
Sullivan,  7  Gray  (Mass.)  443;  Wonson  v. 
Wonson,  14  Allen  (Mass.)  71;  Com.  v.  Rox- 
bury,  9  Gray  (Mass.)  451 ;  Clark  v.  Campau, 
19  Mich.  325;  Bay  City  Gas-Light  Co.  v. 
Industrial  Works,  28  Mich.  182;  Wood  v. 
Appal,  63  Pa.  St.  210;  Northern  Pine  Land 
Co.  v.  Bigelow,  84  Wis.  157. 

In  Delaware,  etc.,  R.  Co.  v.  Hannon,  37  N. 
J.  L.  276,  it  was  held  that  the  side  lines  should 
be  drawn  at  right  angles  to  the  high  water 
line.  But  see  Stockham  v.  Browning,  18  N. 
J.  Eq.  390;  Elgin  v.  Beckwith,  119  111.  376. 
In  this  latter  case  it  was  held  that  the  side  lines 
should  be  drawn  at  right  angles  to  the  filum 
aqua  and  not  to  the  shore  line.  See  Miller 
v.  Hepburn,  8  Bush  (Ky.)  331. 


The  Flats  along  the  Foreshore  of  a  navigable 

river  pass  by  a  conveyance  of  the  upland,  un- 
less they  are  expressly  excepted.  Jones  v. 
Janney,  8  W.  &  S.  (Pa.)  436,  42  Am.  Dec. 
3°9- 

Where  a  Deed  Conreys  a  Lot  Fronting  on  a 
River  and  describing  it  as  bounded  by  it,  the 
side  lines  of  such  lot  are  to  be  continued  to 
the  main  stream  though  they  cross  before 
reaching  it  a  point  formed  by  the  junction  of 
one  of  its  branches  with  the  main  river. 
Graves  v.  Fisher,  5  Me.  69,  17  Am.  Dec.  203. 

2.  Johnson  v.  Pannel,  2  Wheat.  (U.  S.)  206. 
See  Schlosser  v.  Crookshank  (Iowa  1895),  65 
N.  W.  Rep.  344.  See  also  cases  infra,  this 
section,  Meander  Line  of  Stream. 

3.  Nonnavigable  Streams — Common-Law  Rule. 
— Wright  v.  Howard,  1  Sim.  &  S.  203;  Scrat- 
ton  v.  Brown,  4  B.  &  C.  499,  10  E.  C.  L.  390; 
Dovaston  v.  Payne,  2  Smith's  L.Cas.  187  ;  River 
Banne  Fishery  Case,  Davys's  Rep.  152;  Mof- 
fett  v.  Brewer,  1  Greene  (Iowa)  358;  Ingra- 
ham  v.  Wilkinson,  4  Pick.  (Mass.)  268,  16  Am. 
Dec.  342. 

The  rule  of  law  that  where  a  riparian  owner, 
who  also  owns  the  soil  under  a  river  ad  me- 
dium filum,  conveys  lands  on  the  bank  of  the 
river,  the  soil  ad  medium  filum  passes  by  the 
deed,  applies  to  land  of  any  tenure,  whether 
freehold,  copyhold,  or  leasehold.  Tilbury  v. 
Silva,  45  Ch.  Div.  98. 

4.  Nonnavigable  Streams — United  States  Rule 
—  United  States.  —  Brown  v.  Huger,  21  How. 
(U.  S.)  306;  Banks  v.  Ogden,  2  Wall.  (U. 
S.)  58;  Indiana  v.  Milk,  11  Fed.  Rep.  389; 
Rundle  v.  Delaware,  etc.,  Canal,  1  Wall.  Jr. 
(C.  C.)  275 ;  Jones  v.  Soulard,  24  How.  (U.  S.) 
41 ;  St.  Louis  Public  Scools  v.  Risley,  10  Wall. 
(U.  S.)  91 ;  U.  S.  v.  Ruggles,  q  Blatchf.  (U.  S.) 
35  ;  New  Orleans  v.  U.^S.,  10  Pet.  (U.  S.)  662 ; 
Bowman  v.  Wathen,  2  McLean  (U.  S.)  376; 
Dunlap  v .  Stetson,  4  Mason  (U.  S.)349;  For- 
syth v.  Smale,  7  Biss.  (U.  S.)  201;  Tyler  v. 
Wilkinson,  4  Mason  (U.  S.)  397. 

California. — See  Freeman  v.  Bellegarde, 
108  Ca'l.  179. 

Connecticut.— Welles  z<.  Bailey,  55  Conn. 
292,  3  Am.  St.  Rep.  48;  Mill  River  Woolen 
Mfg.  Co.  v.  Smith,  34  Conn.  462. 
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where  the  same  person  is  the  owner  of  the  land  on  both  banks  of  a 


Delaware. — Delaney  v.  Boston,  2  Harr. 
(Del.)  489. 

Georgia. — Stanford  v.  Mangin,  30  Ga.  355 ; 
Hendrick  v.  Cook,  4  Ga.  241. 

Illinois. — Middleton  v.  Pritchard,  4  111.  510, 
38  Am.  Dec.  112;  Chicago  v.  Laflin,  49  111. 
175 ;  Chicago,  etc.,  R.  Co.  v.  Stein,  75  111.  44 ; 
School  Trustees  v.  Schroll,  120  111.  509;  Rock- 
well v.  Baldwin,  53  111.  19;  Stolp  v.  Hoyt,  44 
111.  219;  Illinois,  etc.,  Canal  v.  Haven,  n  111. 
554;  Piper  v.  Connelly,  108  111.  646;  Hubbard 
v.  Bell,  54  111.  no,  5  Am.  Rep.  98. 

Indiana. — Ross  v.  Faust,  54  Ind.  471,  23 
Am.  Rep.  655. 

Maine.— Erskine  v.  Moulton,  66  Me.  276;  Pike 
v.  Munroe,  36  Me.  309,  58  Am.  Dec.  751 ;  Lowell 
v.  Robinson,  16  Me.  357,  33  Am.  Dec.  671 ; 
Warren  T'.  Thomaston,  75  Me.  329,  46  Am.  Rep. 
397;  Morrison  v.  Keen,  3  Me.  474;  Low  v. 
Knowlton,  26  Me.  128,  45  Am.  Dec.  100;  Brown 
v .  Chadbourne,  31  Me.  9,  50  Am.  Dec.  641; 
Nickerson  v.  Crawford,  16  Me.  245;  Bradford 
v.  Cressey,  45  Me.  9;  Low  v.  Tibbetts,  72  Me. 
92,  39  Am.  Rep.  303. 

Where  the  boundary  line  between  grantor 
and  grantee  crosses  a  brook  several  times, 
having  strips  lying  along  the  brook  alternately 
allotted  to  each  party  with  the  intention  of 
providing  mill  sites,  the  width  of  such  strips 
is  to  be  measured  from  the  sides  of  such 
brook,  not  from  its  centre.  The  presumption 
that  a  grant  of  lands  bordering  on  a  nonnavi- 
gable stream,  conveys  title  to  the  centre  of 
the  stream,  and  not  to  the  side,  may  be  re- 
butted by  clear  evidence  of  an  intention  to 
convey  to  the  side  only.  Haight  v.  Hamor, 
83  Me.  453. 

Maryland. —  Browne  v.  Kennedy,  5  Har.  & 
J.  (Md.)  195,9  Am.  Dec.  503. 

Massachusetts. —  Ingraham  v.  Wilkinson,  4 
Pick.  (Mass.)  268,  16  Am.  Dec.  342;  Pratt  v. 
Lamson,  2  Allen  (Mass.)  275 ;  Knight  v. 
Wilder,  2  Cush.  (Mass.)  199,  48  Am.  Dec.  660; 
Cold  Spring  Iron  Works  v.  Tolland,  9  Cush. 
(Mass.)  492  ;  Hopkins  Academy  v.  Dickinson, 
9  Cush.  (Mass.)  548;  Com.  v.  Alger,  7  Cush. 
(Mass.)  97;  Hatch  v.  Dwight,  17  Mass.  289, 
9  Am.  Dec.  145  ;  Tyler  v.  Hammond,  11  Pick. 
(Mass.)  213;  O'Linda  v.  Lothrop,  21  Pick. 
(Mass.)  292  ;  King  v.  King,  7  Mass.  496;  Bard- 
well  v.  Ames,  22  Pick.  (Mass.)  354;  Newhall 
v.  Ireson,  13  Gray  (Mass.)  262;  Flynn  v.  Bos- 
ton, 153  Mass.  372;  Lunt  v.  Holland,  14  Mass. 
149;  Ipswich  Petitioners,  13  Pick.  (Mass.)  431 ; 
Harlow  v.  Fisk,  12  Cush.  (Mass.)  302. 

Where  tenants  in  common  owned  the  land 
on  both  sides  of  a  river,  and  partitioned  it, 
conveying  what  lay  on  one  side  of  the  river 
to  one  and  the  part  on  the  opposite  side  to  the 
other,  it  was  held  that  the  filum  aqua?  formed 
the  boundary  between  them.  King  v.  King, 
7  Mass.  496. 

Michigan. — See  the  following  cases  gen- 
erally :  Lorman  v.  Benson,  8  Mich.  18,  77  Am. 
Dec.  435,  overruling  La  Plaisance  Bay  Har- 
bor Co.  v.  Monroe,  Walk.  (Mich.)  155;  Ryan 
v.  Brown,  18  Mich.  196,  100  Am.  Dec.  154; 
Bay  City  Gas-Light  Co.  v.  Industrial  Works, 
28  Mich.,  182;  Maxwell  v.  Bay  City  Bridge 


Co.,  41  Mich.  453 ;  Webber  v.  Pere  Marquette 
Boom  Co.,  62  Mich.  626;  Clute  v.  Fisher,  65 
Mich.  48;  Bigelow  v.  Shaw,  65  Mich.  341,8 
Am.  St.  Rep.  902;  Backus  v.  Detroit,  49 
Mich,  no,  43  Am.  Rep.  447;  Atty.-Gen.  v. 
Evart  Booming  Co.,  34  Mich.  462;  Two- 
good  v.  Hoyt,  42  Mich.  609 ;  Watson  v.  Peters, 
26  Mich.  508;  Norris  v.  Hill,  1  Mich.  202; 
Fletcher  v.  Thunder  Bay  River  Boom  Co.,  51 
Mich.  277;  Turner  v.  Holland,  65  Mich.  453; 
Richardson  v.  Prentiss,  48  Mich.  88;  Cole  v. 
Wells,  49  Mich.  450. 

Minnesota . — Union  Depot,  etc.,  Co.  v. 
Brunswick,  31  Minn.  297,  47  Am.  Rep.  789; 
Brisbine  v.  St.  Paul,  etc.,  R.  Co.,  23  Minn. 
114. 

Mississippi. — Morgan  v.  Reading,  3  Smed. 
&  M.  (Miss.)  366. 

Missouri. — Mincke  v.  Skinner,  44  Mo.  92. 

New  Hampshire. — State  v.  Gilmanton,  9 
N.  H.  461 ;  Nichols  v.  Suncook  Mfg.  Co.,  34 
N.  H.  345;  Kent  v.  Taylor,  64  N.  H.  489; 
Taylor  v.  Blake,  64  N.  H.  392;  Boscawen  v. 
Canterbury,  23  N.  H.  188;  Plymouth  v.  Hol- 
derness,  cited  in  28  N.  H.  217;  Sleeper  v. 
Laconia,  60  N.  H.  201,  49  Am.  Rep.  311 ;  Rix 
v.  Johnson,  5  N.  H.  520,  22  Am.  Dec.  472; 
Kimball  v.  Schoff,  40  N.  H.  190;  Greenleaf  v. 
Kilton,  11  N.  H.  531;  Norway  Plains  Co.  v. 
Bradley,  52  N.  H.  86;  Green's  Petition,  cited 
in  23  N.  H.  192. 

New  Jersey. — Arnold  v.  Mundy,  6  N.  J.  L. 
1,  10  Am.  Dec.  356;  Atty.-Gen.  v.  Delaware, 
etc.,  R.  Co.,  38  N.  J.  L.  282. 

New  York.— Walton  v.  Tifft,  14  Barb.  (N. 
Y.)  219;  People  v.  Law,  34  Barb.  (N.  Y .) 
501,  22  How.  Pr.  (N.  Y.)  115  ;  Varick  v.  Smith, 
5  Paige  (N.  Y.)  143,  28  Am.  Dec.  417,  9 
Paige  (N.  Y.)  547;  Adams  v.  Saratoga,  etc., 
R.  Co.,  11  Barb.  (N.  Y.)  452  ;  Jackson  v.  Louw, 

12  Johns.  (N.  Y.)  255;  Demeyer  v.  Legg,  18 
Barb.  (N.  Y.)  14;  People  v.  Canal  Appraisers, 

13  Wend.  (N.  Y.)  355;  Canal  Fund  Com'rs 
v.  Kempshall,  26  Wend.  (N.  Y.)  404;  People 
v.  Piatt,  17  Johns.  (N.  Y.)  195,  8  Am.  Dec. 
382  ;  Bissell  v.  New  York  Cent.  R.  Co.,  23  N. 
Y.  64;  Luce  v.  Carley,  24  Wend.  (N.  Y.)  453, 

35  Am.  Dec.  637;  Herring  v.  Fisher,  1  Sandf. 
(N.  Y.)  347;  Halsey  v.  McCormick,  13  N.  Y. 
296;  Sizer  v.  Devereux,  16  Barb.  (N.  Y.)  160; 
Starr  v.  Child,  5  Den.  (N.  Y.)  599;  Child  v. 
Starr,  4  Hill  (N.  Y.)  369;  Coster  v.  Peters,  5 
Robt.  (N.  Y.)  192;  Jones  v.  Cowman,  2  Sandf. 
(N.  Y.)  237;  Sherman  v.  McKeon,  38  N.  Y. 
266;  Orendorff  v.  Steele,  2  Barb.  (N.  Y.)  126; 
Jackson  ->.  Defendorf,  1  Cai.  (N.  Y.)  493; 
Gouverneur  v.  National  Ice  Co.,  134  N.  Y. 
355,  30  Am.  St.  Rep.  669;  Wilcox  v.  Bread, 
92  Hun  (N.   Y.)  9;  Dunham  v.  Williams, 

36  Barb.  (N.  Y.)  136;  Seneca  Nation  v. 
Knight,  23  N.  Y.  500;  Smith  v.  Rochester, 
92  N.  Y.  463,  44  Am.  Rep.  393;  Ex  p.  Jen- 
nings, 6  Cow.  (N.  Y.)  518,  16  Am.  Dec.  447; 
Lowndes  v.  Dickerson,  34  Barb.  (N.  Y.)  592; 
Curtis  v.  Keesler,  14  Barb.  (N.  Y.)  517;  Jack- 
son v.  Halstead,  5  Cow.  (N.  Y.)  216. 

In  ascertaining  the  intention  of  the  parties 
to  a  deed,  by  which  the  principle  that  the 
boundary  line  is  at  the  filum  aqua  might  be 
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nonnavigable  stream  he  owns  the  whole  bed.1 

b.  By  "  Bank"  or  "Shore"  of  Stream.— Where  in  a  deed  the  land  is 
described  as  bounded  on  the  bank  or  shore  of  a  stream,  the  grantee  does 
not  take  title  to  the  centre,  but  the  bank  or  shore  is  the  monument  and  not 
the  stream,2  and  the  line  of  low  water  will  usually  be  the  boundary.3 


modified  or  set  aside,  the  whole  description 
is  to  be  taken  together,  and  if  from  any  part 
of  it  the  intention  to  include  the  bed  of  the 
stream  or  highway  appears,  that  will  prevail. 
Hammond  v.  McLachlan,  I  Sandf.  (N.  Y.) 
341.  See  Hooker  v.  Cummings,  20  Johns.  (N. 
Y.)  90,  11  Am.  Dec.  249. 

Adverse  possession  of  the  bank  is  not,  by 
construction  of  law,  possession  to  the  centre 
of  the  stream.  This  is  the  common-law  rule, 
and  also  the  rule  by  statute  in  New  York. 
Corning  v.  Trov  Iron,  etc.,  Factor}',  34  Barb. 
(N.  Y.)  529. 

North  Carolina. — Williams  v.  Buchanan,  1 
Ired.  L.  (N.  Car.)  535,  35  Am.  Dec.  760; 
Lynch  v.  Allen,  4  Dev.  &  B.  L.  (N.  Car.)  62, 
32  Am.  Dec.  671 ;  State  v.  Tyre  Glen,  7  Jones 
L.  (N.  Car.)  326;  Ingram  v.  Threadgill,  3  Dev. 
L.  (N.  Car.)  59;  Harramond  v.  McGlaughon, 
Tayl.  (N.  Car.)  136. 

Ohio. — Gavit  v.  Chambers,  3  Ohio  495; 
Lamb  v.  Rickets,  11  Ohio  311;  Walker  v. 
Board  of  Public  Works,  16  Ohio  540;  Day  v. 
Pittsburg,  etc.,  R.  Co.,  44  Ohio  St.  406. 

Pennsylvania. —  Coovert  v.  O'Conner,  8 
Watts  (Pa.)  470;  Barclay  R.,  etc.,  Co.  v.  Ing- 
ham, 36  Pa.  St.  194;  Fulmer  v.  Williams,  122 
Pa.  St  191, 9  Am.  St.  Rep.  88. 

South  Carolina. — Noble  v.  Cunningham, 
McMull.  Eq.  (S.  Car.)  289;  McCullough  v. 
Wall,4Rich.  L.  (S.  Car.)  68,  53  Am.  Dec.  715  ; 
Cates  v.  Wadlington,  1  McCord  L.  (S.  Car.) 
580,  10  Am.  Dec.  699. 

Where  land  is  taken  for  a  public  purpose 
under  the  right  of  eminent  domain,  the  rule 
applies  that  a  deed  of  land  bounded  by  a  non- 
navigable stream  carries  title  to  the  centre  of 
the  stream.    State  v.  Columbia,  27  S.  Car.  137. 

Tennessee. —  Branham  v.  Bledsoe  Creek 
Turnpike  Co.,  1  Lea  (Tenn.)  704,  27  Am.  Rep. 
789;  Stuart  v.  Clark,  2  Swan  (Tenn.)  10,  58 
Am.  Dec.  49. 

Texas. — Muller  v.  Landa,  31  Tex.  265,  98 
Am.  Dec.  529;  Rhodes  v.  Whitehead,  27  Tex. 
304,  84  Am.  Dec.  631. 

Virginia. — Hayes  v.  Bowman,  1  Rand.  (Va.) 
417;  Mead  v.  Haynes,  3  Rand.  (Va.)  33; 
Home  v.  Richards,  4  Call  (Va.)  441,  2  Am. 
Dec.  574. 

Wisconsin. — Arnold  v.  Elmore,  16  Wis. 
514;  Gove  v.  White,  20  Wis.  432;  Chandos 
v.  Mack,  77  Wis.  573,  20  Am.  St.  Rep.  139; 
Jones  v.  Pettibone,  2  Wis.  308;  Walker  v. 
Shepardson,  4  Wis.  486,  65  Am.  Dec.  324; 
Mariner  v.  Schulte,  13  Wis.  692;  Olson  v. 
Merrill,  42  Wis.  203;  Delaplaine  v.  Chicago, 
etc.,  R.  Co.,  42  Wis.  214,  24  Am.  Rep.  386; 
Diedrich  v.  Northwestern  Union  R.  Co.,  42 
Wis.  248,  24  Am.  Rep.  399. 

1.  People  v.  Piatt,  17  Johns.  (N.  Y.)  195, 
8  Am.  Dec.  382;  Walker  v.  Board  of  Public 
Works,  16  Ohio  540.  See  Bowman  v.  Duling 
( W.  Va.  1894),  20  S.  E.  Rep.  567,  citing  2  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  504. 


2.  Land  Described  as  Bounded  "  on  the  Bank 
or  Shore"  of  Stream — United  States. — Dunlap 
v.  Stetson,  4  Mason  (U.  S.)  349. 

Colorado. — Denver  v.  Pearce,  13  Colo.  383. 
Illinois. — Rockwell  v.  Baldwin,  53  111.  19. 
loiva.—  Murphy  v.  Copeland,  51  Iowa  515. 
Maine. — Bradford  v.  Cressey,  45  Me.  9. 
Massachusetts. — Lufkin  v.  Haskell,  3  Pick. 
(Mass.)  355;  Beahan  v.  Stapleton,  13  Gray 
(Mass.)  427. 

Michigan. — Watson  v.  Peters,  26  Mich. 
516;  Cole  v.  Wells,  49  Mich.  450. 

New  Hampshire. — Alcock  v.  Little,  cited 
in  Rix  v.  Johnson,  5  N.  H.  523;  Daniels  v. 
Cheshire  R.  Co.,  20  N.  H.  85;  Clements  v. 
Burns,  43  N.  H.  609;  Bellows  v.  Jewell,  60  N. 
H.  420. 

New  York. — Babcock?'.  Utter,  1  Abb.  App. 
Dec.  (N.  Y.)  27;  Child  v.  Starr,  4  Hill  (N. 
Y.)  369;  Halsey  v.  McCormick,  13N.  Y.  296; 
Hall  v.  Whitea'll  Water  Power  Co.,  103  N.  Y. 
129. 

Tennessee. — Martin  v.  Nance,  3  Head 
(Tenn.)  650. 

West  Virginia  .—Camden  v.  Creel,  4  W. 
Va.  365. 

Wisconsin . — Smith  v.  Ford,  48  Wis.  115. 
Where  the  description  in  a  deed  conveying 
land  bounds  it  on  the  west  by  the  east  bank 
of  a  river,  the  grantee  acquires  no  title  to  any 
land  on  the  west  side,  although  the  distances 
specified  in  the  deed  for  his  north  and  south 
boundary  lines  would  extend  across  the  river, 
and  though  there  is  a  shortage  in  the  amount 
of  land  called  for  because  of  his  being  bounded 
by  the  east  bank.  Borkenhagen  v.  Vianden, 
82  Wis.  206. 

Where  an  act  directs  commissioners  to  lay 
off  upon  a  certain  river  a  tract  of  land  two 
miles  square  for  the  purpose  of  establishing  a 
city,  and  they  leave  the  line  along  the  river 
open,  after  having  surveyed  and  marked  the 
other  lines,  the  line  along  the  river  will  be 
determined  by  drawing  a  straight  line  be- 
tween the  points  at  which  the  river  is  touched 
by  the  other  lines.  State  v.  Columbia,  27  S. 
Car.  137. 

When  a  deed  or  grant  describes  lands  as 
running  to  the  bank  of  a  stream,  the  stream 
itself  is  excluded  by  such  description.  Hatch 
v.  Dwight,  17  Mass.  289,  9  Am.  Dec.  145. 

3.  Iowa.  —  Murphy  v.  Copeland,  51  Iow9 
5I5- 

Kentucky . — Sanders  McCracken,  Hard. 
(Ky.)  266;  Fleming  v.  Kenney,  4  J.  J.  Marsh 
(Ky.)  155- 

New  Jersey. — Kanouse  v.  Slockbower,  48 
N.  J.  Eq.  42. 

New  York. — Halsev  v.  McCormick,  13  N. 
Y.  296;  Child  v.  Starr,  4  Hill  (N.  Y.)  376; 
Yates  v.  Van  De  Bogert,  56  N.  Y.  526. 

Ohio. — McCullock  v.  Aten,  2  Ohio  307; 
Hopkins  v.  Kent,  9  Ohio  13;  Lamb  v.  Rick- 
ets, 1 1  Ohio  31 1. 
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c.  "Bounding  on,"  "Running  along "  a  Stream,  and  the  Like. — 
But  where  the  stream  itself  is  referred  to  as  the  boundary,  or  the  line  is 
described  as  "running  along"  a  stream,  or  as  extending  from  one  object  on 
the  banks  to  another,  as,  for  instance,  "  bounding  on"  and  "  extending  from  " 
one  tree  on  the  shore  to  another,  then  the  stream  is  the  monument  and  the 
filuin  aqua  the  boundary.1 

d.  Meander  Line  of  Stream. — Where  the  stream  or  shore  is  referred  to 
as  the  boundary,  the  boundary  line  follows  its  meanders;  and  where  the  dis- 
tance along  the  stream  or  bank  is  specified,  the  termini  of  the  boundary  are 


Tennessee. — Weakly  v.  Legrand,  i  Overt. 
(Term.)  265. 

Vermont. — Eddy  v.  St.  Mars,  53  Vt.  462,  38 
Am.  Rep.  695  ;  Holden  v.  Chandler,  61  Vt.  291. 

Wisconsin. — Allen  v.  Weber,  80  Wis.  531, 
27  Am.  St.  Rep.  63. 

Illustrations. — When  a  boundary  line  is  de- 
scribed as  running  to  the  waters  of  a  stream, 
the  word  "waters"  will  usually  be  taken  to 
mean  low  water  mark.  Babson  v.  Tainter,  79 
Me.  368. 

Where  a  vendor  owning  the  land  on  both 
sides  of  a  creek  gave  his  bond  for  land  by  a 
description  which  said,  "  to  begin  on  the  bank 
of  the  creek  and  to  run  with  its  meanders," 
this  was  held  to  exclude  the  stream  below 
low  water  mark.  Fleming  v.  Kenney,  4  J.  J. 
Marsh.  (Ky.)  157. 

Where  lands  have  been  described  as  bounded 
"  by  stakes  and  stones  on  the  bank  of  a  river" 
it  has  nevertheless  been  held  in  many  cases  that 
the  boundary  extended  to  low  water  mark. 
Hart  v.  Hill,  1  Whart.  (Pa.)  131;  Elder  v. 
Burrus,  6  Humph.  (Tenn.)  358;  Hogan  v. 
M'Murtry,  5  T.  B.  Mon.  (Ky.)  181. 

In  Thomas  v.  Hatch,  3  Sumn.  (U.  S.)  170, 
it  was  held  that  a  boundary  line  described  as 
running  "on,"  "  by,"  or  "to"  a  stream  ex- 
tends to  low  water  mark  at  least. 

1.  Land  Described  as  "Bounding  on"  or  "Run- 
ning along"  Stream — United  States. — St.  Paul, 
etc.,  R.  Co.  v.  Schurmeir,  7  Wall.  (U.  S.) 
286;  St.  Louis  v.  Rutz,  138  U.  S.  243;  St.  Clair 
County  v.  Lovingston,  23  Wall.  (U.  S.)  64; 
Thomas  v.  Hatch,  3  Sumn.  (U.  S.)  170. 

Maine. — Brown  v.  Chadbourne,  31  Me.  9, 
50  Am.  Dec.  641 ;  Lowell  v.  Robinson,  16  Me. 
357,  33  Am.  Dec.  671 ;  Piker>.  Munroe,  36  Me. 
309,  58  Am.  Dec.  751;  Robinson  v.  White,  42 
Me.  218. 

Massachusetts. — Lunt  v.  Holland,  14  Mass. 
150 ;  Com.  v.  Alger,  7  Cush.  (Mass.)  97  ;  Cold 
Spring  Iron  Works  -'.  Tolland,  9  Cush.  (Mass.) 
492;  Newhall  v.  Ireson,  13  Gray  (Mass.)  262. 

Neiv  Torh. — Luce  v.  Carley,  24  Wend.  (N. 
Y.)  451,  35  Am.  Dec.  637;  Varick  7'.  Smith, 
9  Paige  (N.  Y.)  547;  Seneca  Nation  7'. 
Knight,  23  N.  Y.  498.. 

Ohio. — McCullock  v.  Aten,  2  Ohio  307. 

Pennsylvania. — Cox  v.  Freedley,  33  Pa. 
St.  129,  75  Am.  Dec.  584. 

Vermont . — Newton  v.  Eddy,  23  Vt.  319. 

Illustrations. — Where  there-  is  110  other  evi- 
dence of  the  intention  of  the  parties  to  a  deed 
in  which  the  boundary  of  a  tract  of  land  is  de- 
scribed as  running  along  the  bank  of  a  certain 
brook,  and  such  brook  has  two  or  more  chan- 
nels, the  word  "brook"  shall  be  construed  as 


meaning  the  main  channel.  Pike  v.  Hood 
(N.  H.  1892),  27  Atl.  Rep.  139.  See  further 
Lamprey  v.  State,  52  Minn.  181 ;  Wayzata  v. 
Great  Northern  R.  Co.,  50  Minn.  438. 

A  deed  described  the  boundary  line  running 
round  a  tract  of  land  as  "  running  to  a  stake 
at  the  river,  thence  on  the  river  north  6°  40' 
west  23  perches;  thence  north  390  50'  west  33 
perches;  thence  north  200  20'  west  35  perches 
and  eight  links  to  a  stake  by  the  river."  It 
was  held  in  this  case  that  the  river  was  a 
boundary.  Rix  v.  Johnson,  5  N.  H.  520,  22 
Am.  Dec.  472.  But  see  Ball  v.  Slack,  2 
Whart.  (Pa.)  538,  30  Am.  Dec.  278;  Ham- 
mond 7>.  Ridgely,  5  Har.  &  J.  (Md.)  256,  9  Am. 
Dec.  522. 

In  Budd  v.  Brooke,  3  Gill  (Md.)  198,  43  Am. 
Dec.  321,  it  was  held  that  the  words  "  running 
up  a  creek  "  were  not  a  binding  call  in  a  pat- 
ent, but  merely  indicated  the  general  direction 
of  the  line  which  should  be  run  straight  from 
boundary  to  boundary.  But  in  another  part 
of  the  patent  where  such  creek  was  made  the 
boundary,  the  length  of  the  line  was  expended 
on  the  meanders  of  the  creek,  and  the  bound- 
ary was  held  to  terminate  at  the  point  where 
such  distance  was  expended.  And  if  the  sec- 
ond boundary  named  in  the  patent  could  not 
be  found  on  the  creek,  the  proper  line  then  was 
a  line  drawn  from  such  a  point  on  the  creek 
to  the  second  boundary  and  not  one  drawn 
from  the  second  boundary  to  the  nearest  point 
on  the  creek. 

And  in  Slade  7\  Etheridge,  13  Ired.  L.  (N. 
Car.)  353,  57  Am.  Dec.  557,  where  a  grant  de- 
scribed the  lands  after  various  calls  as  run- 
ning "to  a  sycamore  on  the  bank  of  the  river, 
thence  down  the  river  to  the  beginning,"  it 
was  held  that  a  straight  line  was  implied  be- 
tween these  two  points,  and  that  this  implica- 
tion was  not  rebutted  by  the  fact  that  both 
points  were  on  the  banks  of  the  river. 

"  Up  the  creek  "  means  to  run  with  the 
creek,  and  not  a  general  course  merely.  Buck- 
ley 7'.  Blackwell,  10  Ohio  508. 

A  boundary  on  the  bank  of  a  river,  refer- 
ring to  fixed  monuments  on  the  bank,  excludes 
the  flats  and  limits  the  grant  to  the  bank;  but 
a  boundary  "  on  a  stream,  "  or  "  by  a  stream," 
or  "  to  a  stream,  "  includes  the  flats,  at  least  to 
low  water  mark,  and,  in  many  cases,  to  the 
•middle  thread  of  the  stream.  Thomas  v. 
Hatch,  3  Sumn.  (U.  S.)  170. 

In  one  case  where  a  grant  was  described  as 
bounded  by  the  margin  of  a  river,  it  was  held 
by  implication  of  law  to  extend  the  grant  to 
the  centre  thread  of  the  stream.  Ex  p.  Jen- 
nings, 6  Cow.  (N.  Y.)  518,  16  Am.  Dec.  447. 
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ascertained  by  reducing  the  meander  line  to  a  straight  line  and  measuring  off 
the  stated  distance  in  that  manner.1 

e.  Upland  and  Bed  of  Stream. — The  upland  and  the  bed  of  a  river  may 
be  conveyed  separately.2 

/.  Side  Lines  to  Filum  Aqu^e  Determined. — Side  lines  of  riparian 
proprietors  whose  lands  front  on  a  nonnavigable  river  extend  from  their 
termini  on  the  shore,  at  right  angles  with  the  thread  of  the  stream,  unless  they 
are  otherwise  fixed  by  the  deed  under  which  the  title  is  derived.3 

g.  Artificial  Watercourses. — The  rule  in  regard  to  lands  bounded  on 
a  nonnavigable  stream  applies  also  to  lands  bounded  upon  an  artificial  water- 
course, as  a  canal,  a  ditch,  or  such  like.  In  either  case  the  presumption  is  that 
the  adjoining  landowner  has  title  to  the  centre  of  the  stream,  but  this  pre- 
sumption may  be  rebutted  by  evidence.4 

4.  ".akes  and  Ponds — a.  General  Rule. — Where  the  monument  called 


1.  Meander  Line  of  Stream. — Calk  v.  Strib- 
ling,  i  Bibb  (Ky.)  122;  Yoder  v.  Swope,  3 
Bibb  (Ky.)  205;  People  v.  Henderson,  40  Cal. 
32;  Hicks  v.  Coleman,  25  Cal.  122,  85  Am. 
Dec.  103;  Kimball  v.  Semple,  25  Cal.  440. 

Distances  along  a  river  must  be  taken  by 
the  meander  line,  not  in  a  straight  line.  John- 
son v.  Pannel,  2  Wheat.  (U.  S.)  211. 

Line  at  Right  Angles  to  Stream. — To  run  a 
line  at  a  right  angle  to  a  tortuous  stream,  the 
call  along  the  stream  has  to  be  reduced  to  a 
straight  line,  and  the  line  run  at  a  right  angle 
from  the  base  so  ascertained.  Irwin  v.  Towne, 
42  Cal.  326. 

2.  Hartshorn  v.  Wright,  Pet.  (C.  C.)  64. 

3.  Side  Lines  of  Lands  Fronting  on  Nonnavi- 
gable River.  —  Knight  v.  Wilder,  2  Cush. 
(Mass.)  199,  48  Am.  Dec.  660;  Menasha  Wood- 
en Ware  Co.  v.  Lawson,  70  Wis.  600.  See 
Stockham  v.  Browning,  18  N.  J.  Eq.  390; 
Clark  v.  Campau,  19  Mich.  325. 

The  same  rule  applies  to  the  side  lines  of 
owners  on  navigable  rivers  so  far  as  low  water 
mark,  Wood  *.  Appal,  63  Pa.  St.  210;  and  on 
arms  of  the  sea,  Rust  v.  Boston  Mill  Corp.,  6 
Pick.  (Mass.)  158;  Sparhawk  v.  Bullard,  1 
Met.  (Mass.)  95  ;  Deerfield  v.  Arms,  17  Pick. 
(Mass.)  41,  28  Am.  Dec.  276.  See  supra,  this 
Section,  Side  Lines  of  Foreshore  Owners; 
Side  Lines  of  Flats  on  Tide  Waters. 

Where  water  lots  front  upon  a  river  in  such 
a  way  that  their  side  lines  do  not  strike  the 
shore  line  at  right  angles,  they  must  be  ex- 
tended from  their  termini  on  the  shore  line  at 
right  angles  to  the  thread  of  the  stream,  not  at 
right  angles  with  the  shore  line,  and  without 
any  reference  to  the  shape  of  the  shore. 
There  is  no  distinction,  so  far  as  the  applica- 
tion of  this  rule  is  concerned,  between  streams 
which  are  subject  to  an  easement  of  passage 
and  those  which  are  not.  Nor  does  the  estab- 
lishment of  a  docking  line  by  the  city  author- 
ities, under  its  charter,  which  line  is  parallel 
neither  with  the  shore  line  nor  with  the  thread 
of  the  stream,  affect  in  any  way  the  determi- 
nation of  the  boundaries.  Bay  City  Gas- 
Light  Co.  v.  Industrial  Works,  28  Mich.  182. 

4.  Lands  Bounded  upon  Artificial  Water- 
courses—  Connecticut. — Goodyear  v.  Shana- 
han,  43  Conn.  204;  Warner  v.  Southworth, 
6  Conn.  471 ;  Magill  v.  Hinsdale,  6  Conn.  464, 
16  Am.  Dec.  70. 


Massachusetts. — Whitman  v.  Boston,  etc., 
R.  Co.,  3  Allen  (Mass.)  133. 

New  Hampshire. — Dunklee  v.  Wilton  R. 
Co., 24  N.  H.506;  New-Ipswich  W.  L.  Factory 
v.  Batchelder,  3  N.  H.  190,  14  Am.  Dec.  346. 

New  York. — Townsend  v.  McDonald,  12 
N.  Y.  381,  64  Am.  Dec.  508. 

North  Carolina. — Cansler  v.  Henderson,  64 
N.  Car.  469. 

Wisconsin. — Lawson  v.  Mowry,  52  Wis.  219. 

See  also  Nichols  v.  New  England  Furni- 
ture Co.,  100  Mich.  230. 

Where  different  landowners  who  owned  the 
land  on  both  sides  of  a  canal  exchanged  in- 
terests, one  conveying  his  land  on  the  east 
of  the  canal  and  the  other  his  land  west  of 
the  canal,  both  describing  the  land  as  bounded 
"on  said  canal,"  it  was  held  that  the  middle 
of  the  canal  was  the  boundary  between  them. 
Agawam  Canal  Co.  v.  Edwards,  36  Conn.  476. 

So  where  a  landowner  having  a  ditch  six 
feet  wide  running  through  his  land  conveyed 
that  part  that  lay  on  one  side  of  it,  the  centre 
of  the  ditch  was  held  to  be  the  boundary. 
Warner  v.  Southworth,  6  Conn.  471. 

Where  a  mill  stream  flowed  through  cer- 
tain lands  which  belonged  to  one  owner,  and 
he  sold  those  lying  to  the  north  and  east  of 
the  stream,  the  centre  of  the  stream  was  held 
to  be  the  boundary.  Morrison  v.  Keen,  3  Me. 
474- 

In  England  it  has  been  recently  held  that 
the  presumption  of  law  that  where  a  piece  of 
land  is  conveyed  which  is  bounded  by  a  non- 
navigable river  or  a  public  highway,  the  con- 
veyance passes  the  moiety  of  the  soil  of  the 
river  or  highway,  does  not  apply  in  the  case  of 
a  canal.  Chamber  Colliery  Co.  v.  Rochdale 
Canal  Co.  (1895),  App.  5^4>  11  2^4- 

For  Boundary  at  "Bank"  of  Artificial  Water- 
course, see  Carter  v.  Chesapeake,  etc.,  R.  Co., 
26  W.  Va.  644,  53  Am.  Rep.  116;  Bishop  v. 
Seeley,  18  Conn.  389. 

Where  a  Ditch  is  the  Boundary  Line  between 
adjoining  landowners,  and  one  of  them  is  en- 
titled to  clear  out  the  ditch,  he  cannot  remove 
a  fence  standing  partly  on  the  other's  land  un- 
less it  is  absolutely  necessary  to  do  so  in  order 
to  clear  out  the  ditch.  Johnson  v.  Hannahan, 
3  Strobh.  L.  (S.  Car.)  425.  See  Vowels  v. 
Miller,  3  Taunt.  138;  Wyatt  v.  Harrison,  3  B. 
&  Ad.  871,  23  E.  C.  L.  205;  Guy  v.  West,  2 
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for  in  a  grant  or  deed  is  a  natural  lake  or  pond,  the  boundary  line  will  run 
along  the  water's  edge ;  and  the  weight  of  authority,  as  may  be  gathered  from 
the  cases,  seems  to  be  in  favor  of  the  line  of  low  water  mark  as  the  true 
boundary  line.1 


Selwyn  N.  P.  1324;  Noye  v.  Reed,  1  M.  &  R. 
63,  17  E.  C.  L.  225,  1  Archbald  N.  P.  329. 
1.  Calls  for  Natural  Lake  or  Pond — General  Rule 

— England. — Bloomfield  v.  Johnson,  Ir.  R.  8 
C.  L.  68;  Bristow  v.  Cormican,  L.  R.  3  App. 
641.  See  Marshall  v.  Ulleswater  Steam  Nav. 
Co.,  3  B.  &  S.  732,  113  E.  C.  L.  732;  Holford 
v.  Bailey,  13  Q^.  B.  426,  66  E.  C.  L.  426. 

United  States. — Indiana  v.  Milk,  11  Fed. 
Rep.  389. 

Illinois. — Seaman  v.  Smith,  24  111.  521; 
School  Trustees  v.  Schroll,  120  111.  509.  But 
see  the  opinion  in  Hardin  v.  Jordan,  140  U. 
S.  371,  where  the  court, per  Bradley,  J.,  held 
that  the  judgment  in  School  Trustees  v. 
Schroll,  120  111.  509,  was  contrary  to  the  com- 
mon law  of  England,  and  also  against  the 
weight  of  all  previous  authority  in  the  state 
of  Illinois,  citing  Middleton  v.  Pritchard,  4 
111.  510,  38  Am.  Dec.  112  ;  Illinois,  etc.,  Canal 
v.  Haven,  11  111.  554;  Beekman  v.  Kreamer, 
43  111.  447,  92  Am.  Dec.  146;  Chicago  v.  Laf- 
lin,  49  111.  172;  Chicago,  etc.,  R.  Co.  v.  Stein, 
75  111.  41 ;  Houck  v.  Yates,  82  111.  179;  Wash- 
ington Ice  Co.  v.  Shortall,  101  111.  46,  40  Am. 
Rep.  196;  and  Fuller  v.  Dauphin,  124  111.  542, 
7  Am.  St.  Rep.  388. 

Indiana. — Brophy  v.  Richeson,  137  Ind.  114; 
Sphung  v.  Moore,  120  Ind.  352.  In  Edwards 
v.  Ogle,  76  Ind.  302,  it  was  held  that  a  grant 
bordering  on  a  pond  or  lake  extended  to  the 
margin  only,  and  that  where  one  purchases 
land  on  nonnavigable  waters  he  cannot  main- 
tain a  claim  to  the  centre  of  the  water  where 
such  a  claim  would  overlap  the  section  lines 
as  surveyed.  But  see  Ridgway  v.  Ludlow,  58 
Ind.  252. 

Iotva. — Noyes  v.  Collins,  92  Iowa  566; 
Ladd  v.  Osborne,  79  Iowa  93. 

Louisiana.  —  Zeller  v.  Southern  Yacht 
Club,  34  La.  Ann.  838. 

Maine. — Stevens  v.  King,  76  Me.  197,  49 
Am.  Rep.  609.  In  Bradley  v.  Rice,  13  Me. 
201,  29  Am.  Dec.  501,  the  court,  by  Weston, 
C.  J.,  said:  "It  is  true  that  where  land  is 
bounded  on  a  river  or  stream  where  the  tide 
does  not  ebb  and  flow,  the  owner's  title  by 
construction  of  law  extends  to  the  centre  or 
thread  of  the  stream.  But  Flying  Pond  is 
not  a  river  or  stream.  No  case  has  been 
cited,  nor  have  we  found  any,  where  that  rule 
of  construction  has  been  extended  to  a  pond 
or  lake.  *  *  *  The  proprietors  of  the  pond 
and  of  the  contiguous  lands,  when  they  sold  to 
the  pond  must  have  intended  to  reserve  that 
as  a  reservoir  for  the  purposes  to  which  it 
had  been  appropriated.  They  used  a  term  of 
exclusion."  Therefore  the  grant  was  held  to 
extend  no  fvirther  than  the  margin  of  the 
water.  The  judgment  did  not  say  whether  at 
high  or  low  water  mark,  but  it  may  be  in- 
ferred that  it  meant  to  the  margin  in  its  then 
condition. 

But  in  Wood  v.  Kelley,  30  Me.  47,  citing 
Waterman  v.  Johnson,  13  Pick.  (Mass.)  261 ; 
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Handly  v.  Anthony,  5  Wheat.  (U.  S.)  374, 
and  Vattel  B.  &  C.  22,  §  273,  it  was  held 
that  in  a  conveyance  of  land  bounded  on  a 
fresh  water  pond,  which  had  been  permanent- 
ly enlarged  by  means  of  a  dam  at  its  mouth, 
the  boundary  extended  to  the  low  water  mark 
of  the  pond  in  its  enlarged  state. 

In  Nelson  v.  Butterfield,  21  Me.  220,  a  lot 
of  land  was  conveyed  and  described  as  bound- 
ing on  one  end  upon  a  pond ;  but  it  appeared 
that  there  was  a  narrow  cove  or  arm  of  the 
pond  extending  across  the  lot  from  the  pond; 
and  that  if  the  land  conveyed  were  limited  by 
this  cove,  the  lines  would  not  correspond  with 
the  lines  of  the  adjoining  lots  and  a  portion  of 
the  land  between  the  cove  and  the  pond  would 
remain  unconveyed.  It  was  held  that  the 
land  conveyed  extended  across  the  cove  to 
the  main  body  of  the  water  called  the  pond. 

See  further  Robinson  v.  White,  42  Me.  216; 
Hathorn  v.  Stinson,  10  Me.  224,  25  Am.  Dec. 
228;  Dillingham  v.  Smith,  30  Me.  377; 
Stevens  v.  King,  76  Me.  197,  49  Am.  Rep.  609. 

In  Dillingham  v.  Smith,  30  Me.  370,  it  was 
held  that  whether  a  tract  bounded  on  a  lake 
was  limited  to  the  lake  or  not,  depended  on 
the  manner  in  which  the  lake  was  formed. 

Massachusetts. — Fay  v.  Salem,  etc.,  Aque- 
duct Co.,  in  Mass.  27;  Paine  v.  Woods,  108 
Mass.  160;  Com.  v.  Vincent,  108  Mass.  441. 
In  Waterman  z'.  Johnson,  13  Pick.  (Mass.) 
261,  a  deed  described  the  land  as  beginning  at 
"Jones  River  pond,"  etc.,  and  running  "  to 
the  forge  pond,  thence  up  stream  by  said 
pond  to  the  canal  that  leads  from  Jones  River 
pond,  thence  by  said  canal  to  Jones  River 
pond,  thence  by  said  pond  to  the  first  men- 
tioned bound."  The  question  was,  where  was 
the  boundary.  The  judge  instructed  the 
jury  that  high  water  mark  would  prima  facie 
be  considered  the  boundary,  but  that  if  from 
the  evidence  they  were  satisfied  that  the  par- 
ties intended  low  water  mark  or  any  interme- 
diate point,  they  would  so  find.  On  appeal 
the  court,  by  Shaw,  C.  J.,  said  :  "  Where  a  de- 
scription is  employed  which  has  not  *  *  *  ac- 
quired a  fixed  legal  construction,  or  a  bound- 
ary is  referred  to  which  is  fluctuating  and 
variable,  other  means  must  be  resorted  to  in 
order  to  ascertain  the  meaning  and  construc- 
tion of  the  deed.  Now  the  word  'pond'  is 
indefinite.  *  *  *  A  large  natural  pond  may 
have  a  definite  low  water  line,  and  then  it 
would  seem  to  be  the  most  natural  construc- 
tion *  *  *  to  hold  that  land  bounded  upon 
such  a  pond  would  extend  to  low  water  line. 
*  *  *  Where  an  artificial  pond  is  raised  by  a 
dain  swelling  a  stream  over  its  banks,  it  would 
be  natural  to  presume  that  a  grant  of  land 
bounding  upon  such  a  pond  would  extend  to 
the  thread  of  the  stream  upon  which  it  is 
raised,  unless  the  pond  had  been  so  long  kept 
up  as  to  become  permanent  and  to  have  ac- 
quired another  well-defined  boundary."  The 
jury  found  the  centre  of  a  certain  hedge  row 
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/;.  Boundary  Lines  on  Nonnavigable  Lakes. — A  distinction,  however, 
has  been  drawn  between  navigable  and  nonnavigable  lakes  and  ponds,  and  in 
the  latter  it  has  been  held  in  some  cases,  both  by  the  Supreme  Court  of  the 
United  States  and  by  some  of  the  state  courts,  that  the  boundary  extends  to 
the  centre  thread  of  the  lake.1 


on  the  bank  to  be  the  boundary  intended, 
which  goes  to  show  that  what  the  boundary 
really  is  when  it  is  described  as  a  pond,  is  in 
each  case  a  matter  of  evidence. 

In  West  Roxbury  v.  Stoddard,  7  Allen 
(Mass.)  167,  the  court,  by  Hoar,  J.,  said  :  "The 
rules  of  law  which  apply  to  questions  of 
boundary  on  rivers  have  never  been  con- 
sidered applicable  to  the  great  lakes  or  fresh 
water  ponds.  The  boundary  on  a  natural 
pond  extends  only  to  low  water  mark. 
Waterman  v.  Johnson,  13  Pick.  (Mass.)  261 ; 
State  v.  Gilmanton,  9  N.  H.  461."  In  Mas- 
sachusetts great  ponds  containing  more  than 
ten  acres,  which  were  not  before  the  year  1647 
appropriated  to  private  persons,  were  made 
public  by  the  colonial  ordinance,  and  the  line 
of  low  water  is  the  boundary  of  abutting 
owners. 

In  Paine  v.  Woods,  108  Mass.,  170,  it  was 
held  that  a  deed  describing  lands  as  beginning 
at  a  known  point,  then  after  various  calls 
"running  northerly  by  land  of  said  W.  to 
Broad's  Pond,  so-called;  thence  easterly  and 
northeasterly  on  said  pond,  etc.,"  the  pond 
having  been  raised  to  an  artificial  height  in  the 
winter,  and  allowed  in  summer  to  remain  at 
its  natural  level,  conveyed  to  low  water  mark 
of  the  pond  in  its  natural  state,  and  that  it  was 
immaterial  that  the  deed  was  executed  in  the 
winter. 

Michigan. — Palmer  v.  Dodd,  64  Mich.  474. 
The  ownership  of  land  bordering  on  Lake 
Muskegon  carries  with  it  the  ownership  of  the 
land  under  the  shallow  water  as  far  out  as  it 
is  susceptible  of  beneficial  private  use,  but 
subordinate  to  the  paramount  public  right  of 
navigation  and  the  other  public  rights  inci- 
dent thereto.  Rice  v.  Ruddiman,  10  Mich. 
125. 

Minnesota. — Everson  v.  Waseca,  44  Minn. 
247.  Where  a  town  site  has  been  platted  upon 
the  public  lands  with  a  street  laid  out  running 
along  the  shore  of  a  navigable  lake,  and  title 
to  this  town  site  has  subsequently  been  vested 
in  the  district  judge  under  Act  of  Congress, 
May  23,  1844,  a  conveyance  made  by  him  of  a 
lot  fronting  on  such  street  conveys  the  fee  of 
the  street  to  low  water  mark,  together  with  all 
riparian  rights,  subject  to  the  easement  of  the 
right  of  way.    Wait  v.  May,  48  Minn.  453. 

Where  a  grantor  by  deed  conveying  lands 
bordering  on  a  lake  defines  the  eastern  bound- 
ary, "thence  east  to  the  shore  of  the  lake, 
thence  north  along  said  lake  shore  to  a  cer- 
tain point,  and  thence  west,"  the  grantee 
acquires  thereby  all  his  riparian  rights  and 
whatever  land  may  have  been  made  by  filling 
in  the  lake  along  the  shore.  Castle  v.  Elder, 
57  Minn.  289. 

Missouri. — Primm  v.  Walker,  38  Mo.  99. 

New  Hampshire. — In  New  Hampshire 
where  a  grant  runs  to  and  is  bounded  upon  a 
lake  or  other  large  body  of  standing  fresh 


water,  the  grant  extends  only  to  the  water's 
edge.    State  v.  Gilmanton,  9  N.  H.  461. 

New  Jersey. — Kanouse  v.  Slockbower,  48- 
N.  J.  Eq.  42. 

New  York. —  Champlain,  etc.,  R.  Co.  v. 
Valentine,  19  Barb.  (N.  Y.)  484;  Canal 
Com'rs  v.  People,  5  Wend.  (N.  Y.)  423. 

In  Ledyard  v.  Ten  Eyck,  36  Barb.  (N.  Y.) 
102,  it  was  held  that  "where  the  state  has  sold 
and  conveyed  land  bounded  by  a  navigable 
lake  or  river,  it  holds  the  title  to  the  land  under 
water  in  front  of  the  premises,  as  trustee  for 
the  public,  in  order  to  protect  navigation 
*  *  *;  at  the  same  time  the  state  declares  it- 
self trustee  for  the  riparian  proprietor,  and 
provides  that  grants  shall  be  made  to  him 
alone,  and  that  they  will  be  made  not  only 
for  purposes  of  commerce,  but,  whenever 
proper,  for  the  beneficial  enjoyment  of  his 
adjacent  lands." 

In  Wheeler  T'.  Spinola,  54  N.  Y.  377,  it  was 
held  that  a  boundary  upon  a  natural  pond  ex- 
tended not  to  the  centre,  but  only  to  low- 
water  mark. 

Ohio. — Sloan  v.  Biemiller,  34  Ohio  St.  492. 
Utah. — Knudsen  v.  Omanson,  10  Utah  124. 
Vermont. — In  Fletcher  v.  Phelps,  28  Vt. 
257,  it  was  held  that  the  boundary  of  land- 
owners abutting  on  Lake  Champlain  extended 
to  low  water  mark,  and  the  same  rule  applied 
to  lands  bounded  on  creeks  flowing  into  the 
lake,  the  waters  of  which  ordinarily  main- 
tained the  same  level  as  the  lake,  rising  and 
falling  with  it. 

See  further  Jakeway  v.  Barrett,  38  Vt.  316; 
Austin  v.  Rutland  R.  Co.,  45  Vt.  215;  Hull 
v.  Fuller,  4  Vt.  199. 

Wisconsin. — Delaplaine  v.  Chicago,  etc., 
R.  Co.,  42  Wis.  214,  24  Am.  Rep.  386;  Mari- 
ner v.  Schulte,  13  Wis.  692;  Boorman  v. 
Sunnuchs,  42  Wis.  233;  Diedrich  v.  North- 
western Union  R.  Co.,  42  Wis.  248,  24  Am. 
Rep.  399;  Wright  v.  Day,  33  Wis.  260. 

An  implication  to  extend  the  boundary  of  a 
tract  bordering  on  a  dam  and  specifically  lim- 
ited by  the  conveyance  to  low  water  mark, 
below  that  line,  cannot  be  inferred  from  the 
reservation  of  the  right  of  flowage  where  there 
is  a  margin  between  high  and  low  water  marks, 
to  which  the  right  of  flowage  might  apply. 
Allen     Weber,  80  Wis.  531,  27  Am.  St.  Rep.  51. 

"The  rule  that  the  title  of  the  riparian 
owner  upon  a  natural  lake  or  pond  does  not 
extend  beyond  the  natural  shore  appears  to  be 
generally,  almost  universally,  recognized." 
Diedrich  v.  Northwestern  Union  R.  Co.,  42 
Wis.  248,  24  Am.  Rep.  399. 

1.  Nonnavigable  Lakes  and  Ponds —  United 
States. — Mitchell  v.  Smale,  140  U.  S.  406; 
Hardin  v.  Jordan,  140  U.  S.  371 ;  Indiana  v. 
Milk,  11  Fed.  Rep.  389;  Forsyth  v.  Smale,  7 
Biss.  (U.  S.)  205. 

Indiana.  —  Stoner  v.   Rice,  121  Ind.  51; 
Ridgway  v.  Ludlow,  58  Ind.  252. 
834  Volume  IV. 


Waters  as  Boundaries. 


BOUNDARIES. 


Lakes  and  Ponds. 


c.  Meander  Lines  on  Nonnavigable  Lakes.— A  grant  from  the  govern- 
ment, of  land  bordering  on  a  nonnavigable  inland  lake  and  described  as  a 
fractional  quarter  or  lot,  specifying  the  number  of  acres  of  dry  land  therein, 
the  boundary  of  the  quantity  paid  for  being  marked  by  a  meander  line  in  the 
survey,  conveys  the  land  under  the  water  beyond  the  meander  line  as  far  out 
as  the  lines  of  the  subdivision  if  complete  would  extend.1 

d.  Boundary  on  the  Great  Lakes. — The  great  navigable  lakes  in  the 


Iowa. — Finley  v.  Hershey,  41  Iowa  389. 

Michigan. — Turner  v.  Holland,  65  Mich. 
453;  Pere  Marquette  Boom  Co.  v.  Adams, 
44  Mich.  404;  Richardson  v.  Prentiss,  48 
Mich.  88;  Fletcher  v.  Thunder  Bay  River 
Boom  Co.,  51  Mich.  277;  Watson  v.  Peters, 
26  Mich.  517;  Bigelow  v.  Shaw,  65  Mich.  341, 
8  Am.  St.  Rep.  902;  Higgins  v.  Kusterer,  41 
Mich.  318,32  Am.  Rep.  160;  Webber  v.  Pere 
Marquette  Boom  Co.,  62  Mich.  626.  See  Rice 
v.  Ruddiman,  10  Mich.  125. 

New  Jersey. — Cobb  v.  Davenport,  32  N.  J. 
L.  369. 

New  York. — Ledyard  v.  Ten  Eyck,  36  Barb. 
(N.  Y.)  102;  Gouverner  v.  National  Ice  Co., 
134  N.  Y.  355,  30  Am.  St.  Rep.  669;  Smith  v. 
Rochester,  92  N.  Y.  463,  44  Am.  Rep.  393. 

North  Carolina. — Hodges  v.  Williams,  95 
N.  Car.  331,  59  Am.  Rep.  242. 

Ohio. — Lembeck  v.  Nye,  47  Ohio  St.  336,  21 
Am.  St.  Rep.  828. 

It  is  stated  in  Webber  v.  Pere  Marquette 
Boom  Co.,  62  Mich.  626,  that  it  is  the  settled 
law  of  Michigan  that  the  boundary  of  riparian 
owners  extends  to  the  middle  line  of  the 
inland  waters,  and  the  United  States  Supreme 
Court  recognizes  the  right  of  each  state  to 
determine  the  doctrine  for  itself. 

In  a  case  where  a  survey  called  for  Dean's 
Swamp  as  a  boundary,  it  was  held  that  the 
creek  or  principal  stream  of  the  swamp  was 
intended,  and  not  the  margin  or  outer  edge  of 
low  swampy  land  that  bordered  on  the  central 
stream.  Felder  v.  Bonnett,  2  McMull.  L.  (S. 
Car.)  44,  37  Am.  Dec.  545. 

A  riparian  proprietor  of  lands  bordering  on 
an  unnavigable  lake  owns  the  fee  to  the  lands 
under  the  water  as  far  as  the  middle  of  the 
lake.  Kirkpatrick  v.  Yates  Ice  Co.,  45  Mo. 
App-  335- 

In  Lamprey  v.  State,  52  Minn.  181,  it  was 
held  that  the  same  rules  govern  the  rights  of 
riparian  owners  on  lakes  or  other  still  waters 
us  govern  the  rights  of  riparian  owners  on 
streams.  Therefore  if  a  meandered  lake  is 
nonnavigable  in  fact,  the  patentee  of  the 
riparian  land  takes  the  fee  to  the  centre  of 
the  lake;  but  if  the  lake  is  navigable  in  fact, 
its  waters  and  bed  belong  to  the  state  in  its 
sovereign  capacity,  and  the  riparian  owner's 
boundary  extends  only  to  the  water  line,  but 
with  all  the  rights  incident  to  riparian  owner- 
ship on  navigable  waters,  including  the  right 
to  accretions  and  relictions.  This  case  con- 
siders the  subject  exhaustively. 

1.  Meander  Lines  on  Nonnavigable  Lakes. — 
Forsyth  v.  Smale,  7  Biss.  (U.S.)  201;  Ed- 
wards v.  Ogle,  76  Ind.  302  ;  Stoner  v.  Rice,  121 
Ind.  51;  Ridgway  v.  Ludlow,  58  Ind.  252; 
Brophy  t.  Richeson,  137  Ind.  114;  Clute  v. 
Fisher,  65  Mich.  48;  Everson  v.  Waseca,  44 


Minn.  247;  Kirkpatrick  v.  Yates  Ice  Co.,  45 
Mo.  App.  335. 

In  Michigan  the  owner  of  a  fractional  sub- 
division of  land  made  so  by  an  inland  lake, 
owns  the  soil  under  the  water  of  such  lake 
which  would  be  included  under  his  subdivi- 
sion if  its  lines  were  fully  extended,  whether 
the  lake  can  be  strictly  termed  navigable  or 
not.  Clute  Fisher,  65  Mich.  48.  The  same 
rule  was  applied  in  Stoner  v.  Rice,  121  Ind.  51. 
See  Brown  -'.  Clements,  3  How.  (U.  S.) 
650. 

The  plaintiff  in  an  action  for  the  recovery 
uf  the  possession  of  certain  lands,  owned  land 
that  when  first  surveyed  by  the  government 
ran  along  the  meander  line  of  a  lake.  The 
lake  shrank,  and  the  disputed  land  lay  between 
the  original  and  the  then  meander  line  of  the 
lake.  The  defendant  took  possession  of  this 
land,  built  a  house  on  it  and  resided  there  down 
to  the  time  the  action  was  brought.  The  de- 
fendant claimed  that  the  land  when  first  settled 
by  him  was  part  of  the  public  domain,  and 
an  island,  separated  from  the  plaintiff's  land 
by  deep  water,  and  brought  witnesses  who  so 
testified.  It  was  held  that  the  evidence  jus- 
tified a  verdict  for  the  defendant  as  to  the 
facts  in  dispute,  though  several  witnesses  for 
the  plaintiff  testified  that  no  such  island  ever 
existed,  and  the  original  survey  showed  none. 
Moore  v.  Brownfield,  7  Wash.  23. 

In  Verplank  v.  Hall,  27  Mich.  79,  it  was  held 
that  the  boundary  line  of  lands  bordering  on 
a  meandered  inland  lake,  which  lake  subse- 
quently recedes,  extends  to  the  mathematical 
limit  of  the  section  lines  on  such  meandered 
lake  and  no  farther. 

But  in  Ridgway  v.  Ludlow,  58  Ind.  252,  it 
was  held  that  "any  title  in  the  owner  of 
the  land,  which  can  be  maintained  to  the 
margin  of  the  lake,  will  maintain  itself  to 
the  thread  or  middle  of  the  lake  within  the 
congressional  survey."  And  in  Lamprey 
State,  52  Minn.  181,  the  court  commenting  on 
the  rule  in  Clute  t\  Fisher,  65  Mich.  48,  and 
Stoner  v.  Rice,  121  Ind.  51,  expressed  the 
opinion  that  the  judgments  limiting  the  rights 
of  the  riparian  owners  on  nonnavigable  in- 
land lakes,  within  the  congressional  survev. 
to  the  mathematical  limits  of  the  government 
lines,  were  erroneous  and  unsound  law. 

Where  a  deed  described  the  boundary  of  a 
tract  of  land  as  running  to  a  lake,  the  lake 
being  a  nonnavigable  body  of  water  from  five 
to  seven  miles  in  length,  and  from  eighty  to 
one  hundred  rods  wide,  it  was  held  that  the 
boundary  line  was  defined  by  the  bank,  and 
that  it  included  no  part  of  the  land  under  the 
water.  Noyes  v.  Collins,  92  Iowa  566.  See 
supra,  this  title,  Artificial  Monuments  — 
Meander  Lines. 
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United  States  are  as  much  public  property  as  the  sea,  and  the  boundary  of  the 
riparian  owners  extends  to  the  line  at  which  the  water  usually  stands  when 
unaffected  by  disturbing  causes.1 

e.  Boundary  on  Artificial  Lake  or  Pond. — Where  a  lake  or  pond  is  arti- 
ficial, made  by  backing  up  the  waters  of  a  stream,  the  boundary  of  the  adjoin- 
ing owners  extends  prima  facie  to  the  medium  filum  aqua*  unless  the  pond 


1.  The  Great  Lakes — Illinois. —  Seaman  v. 
Smith,  24  III.  521. 

Maine. — Hathorn  v.  Stinson,  10  Me.  238, 
25  Am.  Dec.  228. 

Michigan. — In  Rice  v.  Ruddiman,  10  Mich. 
126,  the  boundary  was  held  to  extend  as  far  as 
the  land  was  susceptible  of  beneficial  use.  See 
Lincoln  v.  Davis,  53  Mich.  375,  51  Am.  Rep. 
116. 

New  Hampshire. — State  v.  Gilmanton,  9  N. 
H.  461. 

New  York.  —  Canal  Com'rs  v.  People,  5 
Wend.  (N.  Y.)  423  ;  Canal  Appraisers  v.  Peo- 
ple, 17  Wend.  (N.  Y.)  572;  Wheeler  v.  Spi- 
nola,  54  N.  Y.  385. 

In  Champlain,  etc.,  R.  Co.  v.  Valentine,  19 
Barb.  (N.  Y.)  491,  the  boundary  was  held  to 
be  at  low  water  mark  on  Lake  Champlain.  In 
this  case,  the  court,  by  Hand,  J.,  said:  "No 
doubt  the  extent  of  the  lake  or  body  of  water 
would  have  an  influence  in  the  construction  of 
the  grant.  *  *  *  There  can  be  no  question  in 
regard  to  a  body  of  water  of  the  size  of  Lake 
Champlain.  *  *  *  As  a  general  thing  this 
lake  has  no  filum  aquce,  but  is  an  expanse  of 
still,  deep  water,  in  some  places  ten  or  fifteen 
miles  in  width.  It  is  perfectly  clear  to  my  mind 
that  a  grant  of  land  bounded  by  this  lake  does 
not  extend  to  the  middle  of  it.  The  next 
question  is  whether  high  water  or  low  water 
mark  is  the  boundary.  *  *  *  The  annual  rise 
and  fall,  as  proved  in  this  case,  must  be  several 
feet,  probably  five  or  six;  and  the  diminution 
is  gradual.  A  great  deal  of  land,  valuable  for 
agricultural  purposes,  is  necessarily  over- 
flowed in  the  spring,  which,  of  course,  can  be 
of  no  use  to  the  public  for  the  purposes  of  navi- 
gation, after  the  waters  recede.  *  *  *  Its  con- 
dition, perhaps, bears  some  resemblance  to  that 
[part  of  the  seashore]  which  Lord  Hale  says  is 
overflowed  by  high  spring  tides,  and  which 
he  says  belongs  in  England  to  the  subject  and 
not  to  the  king.  It  seems  to  me  that  upon 
principle  and  sound  reason  the  proprietors  on 
the  borders  of  Lake  Champlain  must  be  deemed 
the  owners  to  low  water  mark,  unless  other- 
wise limited  by  the  terms  of  their  grants." 
See  Canal  Com'rs  v.  People,  5  Wend.  (N.  Y.) 
447. 

Ohio. — Where  no  question  is  raised  involv- 
ing the  right  of  a  riparian  owner  to  build  out 
beyond  his  strict  boundary  line,  for  the  pur- 
pose of  affording  such  convenient  wharves 
and  landing  places  in  aid  of  commerce  as  do 
not  obstruct  navigation,  the  boundary  of  land 
in  a  conveyance  calling  for  Lake  Erie  and 
Sandusky  Bay,  extends  to  the  line  at  which  the 
water  usually  stands  when  free  from  disturb- 
ing causes.  Sloan  -•.  Biemiller,  34  Ohio  St. 
492. 

Vermont. —  Fletcher  v.  Phelps,  28  Vt.  257; 
Jakeway  v.  Barrett,  38  Vt.  323;  Austin  v. 
Rutland  R.  Co.,  45  Vt.  215,  coinciding  with 


the  rule  in  Champlain,  etc.,  R.  Co.  v.  Valen- 
tine, 19  Barb.  (N.  Y.)  484. 

Wisconsin. — Mariner  v.  Schulte,  13  Wis. 
692;  Boorman  v.  Sunnuchs,  42  Wis.  233; 
Diedrich  v.  Northwestern  Union  R.  Co.,  42 
Wis.  248,  24  Am.  Rep.  399. 

In  Delaplaine  v.  Chicago,  etc.,  R.  Co., 
42  Wis.  214,  24  Am.  Rep.  386,  the  court,  by 
Cole,  J.,  said:  "But  though  this  rule  [that 
the  boundary  is  at  the  filum  aquce]  obtains  in 
regard  to  the  ownership  of  the  bed  of  naviga- 
ble streams,  the  case  is  quite  different  when 
we  consider  lands  situated  upon  and  adjacent 
to  large  lakes  and  other  natural  collections  of 
fresh  water  which  are  navigable  and  adapted 
for  the  transportation  by  boats  of  the  products 
of  the  country.  There  are  dicta  and  decisions 
which  hold  in  reference  to  such  bodies  of 
water  that  the  riparian  proprietor  takes  only 
to  the  edge  of  the  water  in  its  ordinary  condi- 
tion, when  unaffected  by  winds  or  other  dis- 
turbing causes.  Canal  Com'rs  v.  People,  5 
Wend.  (N.  Y.)  423,  17  Wend.  (N.  Y.)  571; 
State  v .  Gilmanton,  9  N.  H.  461 ;  Jakeway  v. 
Barrett,  38  Vt.  316;  Austin  v.  Rutland  R. 
Co.,  45  Vt.  215  ;  Seaman  v.  Smith,  24  111.  521 ; 
the  proprietorship  of  the  bed  of  the  lake 
being  in  the  state.  This  view  commends  itself 
to  our  judgment  as  sound  and  correct,  and  we 
have  accordingly  decided  in  the  case  of  Died- 
rich v.  Northwestern  Union  R.  Co.,  42  Wis. 
248,  24  Am.  Rep.  399,  that  the  water's  edge  is 
the  boundary  of  the  title  of  the  riparian  pro- 
prietor. The  reasons  for  limiting  the  bound- 
ary to  that  line  are  fully  stated  in  the  above 
authorities  and  need  not  be  dwelt  upon  here." 

2.  Boundaries  on  Artificial  Lakes  or  Ponds  — 
Connecticut . — Mill  River  Woolen  Mfg.  Co.  v. 
Smith,  34  Conn.  462. 

Maine. — Mansur  v.  Blake,  62  Me.  38;  Lowell 
v.  Robinson,  16  Me.  357,  33  Am.  Dec.  671; 
Robinson  v.  White,  42  Me.  216;  Hathorne  v. 
Stinson,  12  Me.  183,  28  Am.  Dec.  167;  Brad- 
ford v.  Cressey,  45  Me.  9. 

Massachusetts. — Phinney  v.  Watts,  9  Gray 
(Mass.)  269,  69  Am.  Dec.  288;  Waterman  v. 
Johnson,  13  Pick.  (Mass.)  261. 

New  York. — Wheeler  v.  Spinola,  54  N.  Y. 

377-  "  | 

In  Paine  v.  Woods,  108  Mass.  160,  a  deed  of 
land  bounded  on  a  pond  which  was  raised 
artificially  in  winter  and  allowed  in  summer 
to  remain  at  its  natural  level,  was  held  to  lim- 
it the  boundary  to  the  low  water  mark  of  t he 
pond  in  its  natural  state  and  not  to  extend  it 
to  the  centre  thread.  And  in  Wood  v.  Kelley, 
30  Me.  47,  the  boundary  was  held  to  run,  in  a 
pond  permanently  enlarged  artificially,  at  the 
low  water  mark  of  the  pond  in  its  enlarged 
state. 

Where  a  deed  calls  for  the  middle  of  a 
stream  expanded  into  a  lake  this  is  by  its  nature 
a  shifting,  not  a  fixed,  landmark.    The  addition 
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has  been  so  long  kept  up  as  to  have  acquired  another  well-defined  boundary.1 
Where  Natural  Lake  or  Pond  is  Raised  or  Lowered. —  It  has  been  held  that  if  a  natural 
lake  or  pond  is  raised  or  lowered  artificially,  the  boundary  line  will  remain  at 
the  original  low  water  mark.2  And  if  the  dam  be  removed  or  the  trench  filled 
up  so  as  to  restrict  the  waters  to  the  original  natural  basin,  the  boundary  will 
again  revert  to  the  line  of  the  original  low  water  mark.3 

Conversion  of  a  Fresh  Water  Lake  or  Pond  into  a  Salt  One. — The  conversion  of  a 
natural  fresh  water  pond  or  lake  into  a  salt  one  by  artificially  connecting  it 
with  the  sea  makes  no  change  in  the  boundary  ;  but  it  shifts  with  the  ordi- 
nary natural  change  in  the  low  water  mark.4 

/.  Boundary  at  "Bank"  of  Lake  or  Pond. — When  the  monument 
called  for  is  the  "bank  "  of  a  lake  or  pond,  it  excludes  the  water  and  the  land 
under  it.6 

g.  Side  Lines  on  Foreshore  of  Navigable  Lakes.— Where  a  dispute 
arises  between  contiguous  riparian  owners  of  lands  running  along  the  shores 
of  a  navigable  lake,  as  to  the  title  to  the  land  under  the  waters  of  such  lake 
which  are  not  navigable,  their  respective  rights  must  be  determined  in  propor- 
tion to  the  length  of  shore  line  owned  by  each,  by  first  surveying  the  govern- 
ment meander  line  of  the  navigable  water,  and  then  drawing  straight  lines  from 
the  boundaries  of  each  owner  on  the  shore  line  to  the  points  on  the  line  of  the 
navigable  water  so  proportionally  divided.6 


of  the  words  "  when  the  pond  is  exhausted" 
does  not  change  the  meaning  of  the  call. 
Primm  v.  Walker,  38  Mo.  94. 

1.  Waterman  v.  Johnson,  13  Pick.  (Mass.) 
265. 

2.  Paine  v.  Woods,  108  Mass.  160. 

3.  3  Washb.  Real  Prop.  (5th  ed.),  p.  443; 
Hathorne  v.  Stinson,  12  Me.  183,  28  Am.  Dec. 
167;  Bradley  v.  Rice,  13  Me.  200,  29  Am. 
Dec.  501 ;  Waterman  v.  Johnson,  13  Pick. 
(Mass.)  261. 

4.  3  Washb.  Real  Prop.  (5th  ed.),  p.  444; 
Wheeler  v.  Spinola,  54  N.  Y.  377. 

6.  Call  for  "Bank"  of  Lake  or  Pond. — 3 
Washb.  Real  Prop.  (5th  ed.),  p.  443;  Mansur 
v.  Blake,  62  Me.  38;  Robinson  v.  White,  42 
Me.  209;  Fowlerv.  Vreeland,  44N.  J.Eq.  268; 
Lembeck  v.  Nye,  47  Ohio  St.  336,  21  Am.  St. 
Rep.  828;  Eddy  v.  St.  Mars,  53  Vt.  462,  38  Am. 
Rep.  695;  Smith  v.  Ford,  48  Wis.  115. 

Where  a  Deed  Describes  Lands  by  Metes  and 
Bounds,  no  reference  being  made  therein  to  the 
lake,  then  only  the  land  included  within  the 
lines  as  fixed  by  the  terms  used  by  the  parties 
to  the  deed,  will  pass  to  the  grantee.  Lem- 
beck v.  Nye,  47  Ohio  St.  336,  21  Am.  St.  Rep. 
828. 

Where  a  definite  intention  to  make  the 
bank  of  a  pond  the  boundary  of  a  tract  is  shown 
by  a  series  of  deeds  in  the  chain  of  title,  the 
fee  does  not  pass  to  any  of  the.  land  under  the 
pond ;  and  where  a  deed  describes  the  bound- 
ary of  a  tract  as  "  on  the  edge  of  the  pond  "  the 
boundary  is  a  fixed  line  which  may  not  be 
changed  because  of  a  subsidence  or  a  flood. 
Holden  v.  Chandler,  61  Vt.  291. 

The  grantee  of  a  deed  that  conveyed  "  the 
west  portion  "  of  certain  lands,  "  bounded  on 
the  south  by  C.  lake  and  meandering  along  the 
water's  edge  eastward  to  a  stake  at  the  lake, 
low  water  mark,"  acquired  thereby  no  title  to 
any  of  the  portion  covered  by  water.  Brophy 
v.  Richeson,  137  Ind.  114. 


6.  Side  Lines  on  Foreshore  of  Navigable  Lakes. 

— Blodgett,  etc.,  Lumber  Co.  v.  Peters,  87 
Mich.  498,  24  Am.  St.  Rep.  175.  The  court 
in  this  case  adopted  the  Massachusetts  rule 
as  set  out  in  Wonson  v.  Wonson,  14  Allen 
(Mass.)  83,  citing  Ashby  v.  Eastern  R.  Co.,  5 
Met.  (Mass.)  370,  38  Am.  Dec.  426;  Walkers. 
Boston,  etc.,  R.  Co.,  3  Cush.  (Mass.)  22;  and 
said  further  by  Champlin,  C.  J.:  "This  rule 
may  require  modification  under  particular  cir- 
cumstances in  order  to  secure  equal  justice, 
and  in  ascertaining  the  shore  line  or  margin  of 
the  water,  a  general  line  ought  to  be  taken,  and 
not  the  actual  length  of  the  line  on  that  mar- 
gin, if  it  happens  to  be  elongated  by  deep  in- 
dentations or  sharp  projections,  so  that  the 
line  shall  embrace  the  general  available  line 
of  the  shore.  This  is  exactly  what  the  mean- 
ders run  by  the  United  States  government  do. 
The  lines  are  run  straight,  disregarding  inden- 
tations and  projections  which  are  not  availa- 
ble for  any  general  useful  purpose.  *  *  *  The 
object  to  be  kept  in  view  *  *  *  is  to  secure  to 
each  proprietor  access  to  navigable  water,  and 
an  equal  share  of  the  dockage  line  at  navigable 
water  in  proportion  to  his  share  on  the  original 
shore  line  of  the  bay." 

This  is  in  effect  the  rule  in  Johnston  v.  Jones, 
1  Black  (U.  S.)  222  ;  Jones  v.  Johnston,  18  How. 
(U.  S.)  150;  and  Deerfield  v.  Arms,  17  Pick. 
(Mass.)  45,  28  Am.  Dec.  276;  Northern  Pine 
Land  Co.  v.  Bigelow,  84  Wis.  165.  In  this 
last  case  Orton,  J.,  dissenting  from  the  opin- 
ion of  the  court  which  adopts  the  rule  in  Won- 
son v.  Wonson,  14  Allen  (Mass.)  83,  and  in 
Blodgett,  etc.,  Lumber  Co.  v.  Peters,  87  Mich. 
498,  24  Am.  St.  Rep.  175,  quotes  the  simple 
rule  laid  down  in  Thornton  v.  Grant,  10  R.  I. 
477,  14  Am.  Rep.  701,  as  being  the  best  under 
all  circumstances.  It  is  as  follows  :  "  Draw  a 
line  along  the  main  channel  in  the  direction  of 
the  general  course  of  the  current  in  front  of  the 
two  estates,  and  from  the  line  so  drawn,  and  at 
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VIII.  Jurisdiction  of  Questions  of   Boundary — 1.  Interstate  Boundaries 

Determined. — The  Supreme  Court  of  the  United  States  has  original  jurisdiction, 
under  the  constitution,  of  all  controversies  between  the  states  of  the  Union, 
concerning  their  boundaries,  although  the  judgment  of  the  court  may  affect  the 
territorial  limits  of  the  jurisdiction  of  the  states  that  are  parties  to  the  suit.1 

2.  At  Law. — Boundaries  are  usually  settled  at  law  in  an  action  of  ejectment 
or  a  statutory  substitute  therefor,  or  in  an  action  for  trespass  upon  real  prop- 
erty.2 But  a  court  of  law  has  no  power  to  grant  a  commission  to  set  out 
boundaries,  nor  has  it  power  to  establish  old  boundaries,  or  to  direct  inter- 
mingled lands  to  be  separated,  or  an  equivalent  set  out,  and  old  inclosures  to 
be  restored ;  it  can  only  direct  possession  to  be  given  after  the  land  in  dispute 
is  recovered  in  an  action  of  ejectment.3 


right  angles  with  it,  draw  a  line  to  meet  the 
original  <li\  ision  line  on  tin-  shore."  This  rule 
\va<  adopted  in  Stoekham  v.  Browning,  18  N. 
J.  Eq.  391 ;  Rush  v.  Jackson,  24  Cal.  308;  Ar- 
den  v.  Kermit,  Anth.  (N.  Y.)  83 ;  Jones  v.  Lee, 
77  Mich.  35;  Bond  v.  Wool,  107  N.  Car.  139; 
Aborn  v.  Smith,  12  R.  I.  370;  Manchester  v. 
Point  St.  Iron  Works,  13  R.  I.  355 ;  Brown  v. 
Goddard,  13  R.  I.  76;  Emerson  v.  Taylor,  9 
Me.  42,  23  Am.  Dec.  531 ;  and  in  the  opinion 
of  the  judge  was  as  applicable  to  the  case  of 
navigable  lakes  as  to  navigable  rivers  or  the 
shore  of  the  sea. 

1.  United  States  Supreme  Court  Jurisdiction 
as  to  Interstate  Boundaries. — Virginia  v.  West 
Virginia,  11  Wall.  (U.  S.)  39;  U.  S.  v.  Texas, 
143  U.  S.  621;  Florida  v.  Georgia,  17  How. 
(U.  S.)  478. 

The  boundaries  between  states,  or  between 
a  state  and  a  territory,  may  be  determined 
by  the  United  States  Supreme  Court  by  bill 
in  equity.  Rhode  Island  v.  Massachusetts, 
12  Pet.  (U.  S.)  720;  U.  S.  v.  Texas,  143  U. 
S.  621. 

The  Legislative  and  Judicial  Powers  are  the 
Only  Two  Tribunals  that,  under  the  Constitu- 
tion of  the  United  States,  can  act  on  the 
boundaries  of  states.  The  former  is  limited 
to  assent  or  dissent  when  a  compact  is  referred 
to  them  by  the  states ;  the  latter  only  can  ex- 
ercise the  power  when  a  state  is  a  party. 
Rhode  Island  v.  Massachusetts,  12  Pet.  (U. 
S.)  657. 

And,  in  the  Absence  of  a  Compact,  the  Su- 
preme Court  of  the  United  States  has  exclu- 
sive jurisdiction  of  state  boundaries.  New 
Jersey  v.  New  York,  5  Pet.  (U.  S.)  283; 
Rhode  Island  v.  Massachusetts,  4  How.  (U. 
S.)  591,  12  Pet.  (U.  S.)  657,  14  Pet.  (U.  S.) 
256;  Missouri  v.  Iowa,  7  How.  (U.  S.)  660; 
Florida  v,  Georgia,  17  How.  (U.  S.)  478; 
Alabama  v.  Georgia,  23  How.  (U.  S.)  505; 
Virginia  v.  West  Virginia,  11  Wall.  (U.  S.) 
39- 

May  Order  Restoration  of  Obliterated  Bound- 
aries.—  And  where  the  monuments  erected 
under  the  compact  of  1803  between  Virginia 
and  Tennessee  for  the  purpose  of  marking  the 
boundary  line  between  them  have  become 
obliterated,  an  order  may  be  made  by  the 
Supreme  Court  of  the  United  States  for  the 
restoration  of  such  marks.  Virginia  v.  Ten- 
nessee, 148  U.  S.  503. 

May  Appoint  Commissioners  to  Ascertain  Dis- 
puted Boundary. — When  two  states  are  in  con- 


troversy as  to  the  dividing  line  between  them, 
the  United  States  Supreme  Court  will  ap- 
point commissioners  to  ascertain  such  bound- 
ary line  as  determined  by  it,  and  report  upon 
it  for  the  court's  further  action.  Iowa  v.  Illi- 
nois, 147  U.  S.  1. 

The  Adjudication  of  a  State  Court  upon  a  Mere 
Question  of  Boundary  is  not  reviewable  in  the 
Supreme  Court  of  the  United  States,  and  the 
fact  that  the  land  to  which  the  boundary  re- 
lates is  held  by  a  title  derived  from  an  act  of 
Congress  does  not  change  the  result.  If  the 
title  be  recognized  by  the  act,  its  location  upon 
the  land  is  wholly  within  the  cognizance  of  the 
state  tribunal,  and  it  is  not  within  the  power 
of  the  United  States  Supreme  Court  to  revise 
their  action.  Lanfear  v.  Hunley,  4  Wall.  (U. 
S.)  204;  McDonogh  v.  Millaudon,  3  How. 
(U.  S.)  693. 

But  where  it  is  sought  in  the  state  court  to 
use  the  evidence  produced  to  prove  bound- 
ary, for  other  purposes  which  do  involve 
questions  giving  the  Supreme  Court  jurisdic- 
tion, then  the  decision  of  the  state  court  may 
be  considered  by  the  Supreme  Court.  Mac- 
kay  v.  Dillon,  4  How.  (U.  S.)  421. 

State  must  Be  a  Party. — Where  a  state  is  not 
either  nominally  or  really  a  party,  the  original 
jurisdiction  of  the  Supreme  Court  cannot  be 
invoked.  Thus  where  in  an  action  of  eject- 
ment, the  plaintiff  claimed  that  the  land  in 
dispute  lay  in  Connecticut,  and  the  defend- 
ant that  it  was  within  the  state  of  New  York, 
it  was  held  that  the  case  was  not  one  within 
the  constitutional  grant  of  original  jurisdic- 
tion, and  that  a  decision  in  the  case  between 
individual  citizens  could  not  affect  the  rights 
of  the  states.  Fowler  v.  Lindsey,  3  Dall.  (U. 
S.)  411. 

2.  Sedgwick  &  Wait  on  Trial  of  Title  to 
Land,  §  865 ;  3  Encyc.  of  Pleading  and 
Practice  672,  tit.  Boundaries  and  Fences. 

As  to  how  far  a  judgment  in  ejectment  for 
trespass  is  binding  upon  the  parties,  see  the 
title  Res  Judicata. 

3.  Limitations  of  Jurisdiction  at  Law. — Attv.- 
Gen.  v.  St.  Aubyn,  Wightw.  229;  Hardcastle 
v,  Shaftor,  1  Anstr.  184.  In  this  latter  case  it 
was  held  that  inasmuch  as  an  ejectment  does 
not  define  the  lands  by  metes  and  bounds  it 
decides  nothing. 

It  is  not  necessary  to  take  proceedings  in 
equity  in  order  to  determine  the  exact  loca- 
tion of  a  government  corner  between  two  ad- 
jacent landowners  where   such    corner  has 
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Justices  of  the  Peace  have  no  jurisdiction  of  questions  of  boundary.1 
3.  In  Equity. — From  very  early  times,  courts  of  equity  have  exercised  a 
jurisdiction  to  issue  a  commission  for  the  purpose  of  fixing  and  ascertaining 
boundaries  where  they  have  become  confused  and  uncertain.2  A  mere  case 
of  confusion  of  boundaries,  however,  is  not  sufficient  to  give  a  court  of  equity 
jurisdiction,  but  there  must  be  in  addition  thereto  some  equity  superinduced 
by  the  act  of  the  parties,  and  attaching  itself  to  the  controversy.3 


been  obliterated.  The  location  can  be  deter- 
mined from  the  evidence  by  the  jury  in  an  ac- 
tion of  ejectment.  Kittell  v.  Jenssen,  37  Neb. 
685.    See  further  Chase  *.  White,  41  Me,  228. 

1.  Burt  v.  Reyburn,  McCahon  (Kan.)  97,  11 
Meyer's  Fed.  Dec,  §  2092. 

2.  Perry  v.  Pratt,  31  Conn.  433. 

The  Origin  of  the  Jurisdiction  of  the  Court  of 
Chancery  is  traced  by  some  to  the  ancient 
writs,  now  abolished  (by  3  and  4  Wm.  IV.,  c. 
27,  §  36),  de  rationabilibtts  divisis  and  dc  per- 
ambulatione  facienda,  holding  that  equitable 
jurisdiction  was  at  first  founded  on  the  consent 
of  the  parties;  and,  later,  on  the  application 
of  one  party  who  showed  some  equitable 
ground  for  obtaining  it.  Speer  v.  Crawter,  2 
Meriv.  410.  Others  hold  that  the  parties  came 
originally  into  the  Court  of  Chancery  in  cases 
of  confusion  of  boundary  under  the  equity  of 
preventing  multiplicity  of  suits.  Wake  v. 
Conyers,  2  Cox  Ch.  360,  1  Eden  331 ;  Bou- 
verie  v.  Prentice,  1  Bro.  Ch.  200;  De  Veney 
v.  Gallagher,  20  N.  J.  Eq.  33;  Sewer  Com'rs 
v.  Glasse,  41  L.  J.  Ch.  409. 

Yet  in  some  old  cases  the  court  seems  to 
have  granted  commissions,  or  directed  issues, 
for  no  other  reason  than  that  the  boundaries 
of  manors  were  in  controversy.  1  Story's  Eq. 
Jur.,§  613;  Letheuilier  v.  Castlemaine,  1  Dick. 
46,  2  Eq.  Abr.  161,  Seld.  Ch.  Cas.  60;  Met- 
calfe v.  Beckwith,  2  P.  Wms.  376;  Godfrey  v. 
Littel,  Taml.  221,  citing  several  cases;  Hunt 
f.  White,  Seton's  Rec.  in  Eq.  95. 

By  some  the  relief  afforded  by  courts  of 
equity  is  referable  to  the  head  of  accident  on 
the  ground  that  when  lands  have  become 
mixed  or  confused  without  the  fault  of  the 
plaintiff,  equity  will  appoint  a  commission  to 
settle  the  boundaries.  1  Story's  Eq.  (13th 
ed.)  103;  Willard's  Eq.  Jur.  56;  Norris  v.  Le 
Neve,  3  Atk.  82;  Mullineux  v.  Mullineux, 
Toth.  39;  Smith  v.  Dunn,  27  Ala.  315.  See 
the  title  Accident  (in  Eojjity),  vol.  1,  p. 
282. 

Lands  In  Foreign  Country.  —  Provided  the 
parties  are  properly  within  the  jurisdiction  of 
the  court,  a  settlement  of  boundaries  in  a 
foreign  country  may  be  decreed,  since  equity 
proceeds  in  personam  and  not  in  rem.  1 
Story's  Eq.  Jur.,  §  621. 

Thus,  the  English  courts  have  decreed  the 
settlement  of  boundaries  of  lands  lying  in 
colonies.  Penn  v.  Baltimore,  1  Ves.  444,  2 
White  &  Tudor's  Lead.  Cas.  in  Eq.  449; 
Tulloch  v.  Hartley,  1  Y.  &  Coll.  Ch.  114. 

Boundaries  between  Counties. —  A  court  of 
equity  has  no  jurisdiction  to  determine  a  dis- 
puted boundary  line  in  a  suit  between  coun- 
ties, unless  it  is  so  empowered  by  statute,  that 
is,  unless  some  such  equitable  circumstance 
arises  as  would  sustain  a  suit  between  private 


owners.    Humboldt  County  v.  Lander  County 
(Nev.  1894),  38  Pac-  ReP-  578- 
Boundary  of  Incorporeal  Hereditaments. — It 

has  been  said  that  a  commission  will  not  be 
issued  to  settle  the  boundaries  of  incorporeal 
hereditaments.  Hunt  on  Boundaries  (3d  ed.) 
3°9- 

But  jurisdiction  has  been  exercised  in  such  a 
case.  Merriman  v.  Russell,  2  Jones  Eq.  (N. 
Car.)  470. 

Consent  of  Parties. — When  the  parties  came 
by  an  amicable  bill  to  settle  the  boundaries  of 
two  manors,  Lord  Thurlow  refused  to  enter- 
tain jurisdiction.  Winterton  v.  Egremont, 
cited  2  Anstr.  392. 

Enforcing  Specific  Performance  of  Agreement  as 
to  Boundaries. — An  executory  contract  to  de- 
termine a  boundary  may  be  enforced  by  a  suit 
for  specific  performance.  George  v.  Thomas, 
16  Tex.  74. 

So,  even  though  the  agreement  is  an  oral 
one.    Jamison  v.  Pettit,  6  Bush  (Ky. )  669. 

Setting  out  Equivalent  Lands  where  Boundaries 
are  Unascertained. — In  order  to  give  complete 
relief,  equitable  decrees  for  a  commission 
direct  that,  should  it  be  impossible  to  ascer- 
tain the  boundaries,  so  much  of  the  defend- 
ant's own  land  shall  be  set  out  as  shall  be 
equal  to  the  quantity  originally  granted  or 
leased.    Speer  v.  Crawter,  2  Meriv.  418. 

3.  Necessity  for  Superinduced  Equity — -Eng- 
land.— Wake  v.  Conyers,  1  Eden  331,  2  Cox 
Ch.  360,  2  White  &  Tudor's  Lead.  Cas.  (6th 
ed.)  438;  Speer  v.  Crawter,  2  Meriv.  418; 
Atkyns  v.  Hatton,  2  Anstr.  386;  O'Hara  v. 
Strange,  11  Ir.  Eq.  262. 

Alabama. — Ashurst  v.  McKenzie,  92  Ala. 
484. 

California. — Beatty  v.  Dixon,  56  Cal.  619; 
Weatherbee  v.  Dunn,  36  Cal.  249. 

Florida. — Doggett  v.  Hart,  5  Fla.  215; 
Pendry  v.  Wright,  20  Fla.  828. 

Kentucky. — Walker  v.  Leslie,  90  Ky.  642 ; 
Fraley  v.  Peters,  12  Bush  (Ky.)  469. 

Michigan. — Bresler  v.  Pitts,  58  Mich.  347. 

Missouri. — Wilson  v.  Hart  (Mo.  1889),  12  S. 
W.  Rep.  249,  citing  6  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  722. 

Ne-w  Jersey. — De  Veney  v.  Gallagher,  20 
N.  J.  Eq.  65;  Dickerson  v.  Stoll,  8  N.  J. 
Eq.  294. 

New  Tork. — Boyd  v.  Dowie,  65  Barb.  (N. 
Y.)  237. 

North  Carolina. — Hough  v.  Martin,  2  Dev. 
&  B.  Eq.  (N.  Car.)  379. 

Pennsylvania. — Tilles  v.  Marsh,  67  Pa.  St. 
507;  Norris's  Appeal,  64  Pa.  St.  275. 

Tennessee. — Hale  v.  Darter,  5  Humph. 
(Tenn.)  79;  Topp  v.  Williams,  7  Humph. 
(Tenn.)  569. 

Texas. — Nye  v.  Hawkins,  65  Tex.  600. 
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Right  of  Discovery. — Where  the  suit  is  properly  brought  in  equity,  the  plaintiff 
may  compel  discovery  of  all  documents  necessary  to  establish  his  case.1 

Fraud. — If  confusion  of  boundaries  has  been  occasioned  by  fraud,  this  con- 
stitutes a  sufficient  ground  for  the  intervention  of  a  court  of  equity.2 


Virginia. — Lange  v.  Jones,  5  Lea  (Va.) 
192;  Stuart  v.  Coalter,  4  Rand.  (Va.)  74. 

West  Virginia. — Watson  v.  Ferrall,  34  W. 
Va.  406;  Kemble  v.  Cresap,  26  W.  Va.  603; 
Hill  v.  Proctor,  10  W.  Va.  59. 

See  also  West  Hartford  Ecclesiastical  Soc. 
v.  First  Hap.  Church,  35  Conn.  119;  Perry  v. 
Pratt,  31  Conn.  433;  Love  v.  Morrill,  19  Ore- 
gon 545- 

Equitable  Jurisdiction  Founded  upon  Agree- 
ment, Fraud,  or  Neglect. — In  Hough  v.  Martin, 
2  Dev.  &  B.  Eq.  (N.  Car.)  379,  Ruffin,  C.  J., 
said:  "Although  the  court  of  equity  has  exer- 
cised the  jurisdiction  of  settling  boundaries  of 
legal  estates,  yet  it  has  been  cautiously  exer- 
cised ;  and  in  only  a  few  instances,  and  in  none 
in  which  the  boundaries  were  not  once  cer- 
tain, and  had  been  rendered  uncertain  by  the 
default  of  the  defendant,  or  those  under  whom 
he  claimed.  *  *  *  The  present  case  is  not 
within  the  principles  upon  which  the  jurisdic- 
tion of  ascertaining  boundaries  has  hitherto 
proceeded.  In  all  the  cases  there  was  either 
an  agreement  that  the  land  of  the  several 
parties  should  be  distinguished,  as  in  Norris 
v.  Le  Nevo,  3  Atk.  31 ;  or  some  relation  be- 
tween the  parties  which  made  it  the  duty  of 
one  of  them  to  preserve  the  landmarks,  and, 
therefore,  the  boundaries  became  confused  by 
the  neglect  or  fraud  of  the  party  charged  with 
that  duty  as  a  tenant.  Leeds  v.  Strafford,  4 
Ves.  Jr.  180;  Atty.-Gen.  v.  Fullerton,  2  Ves. 
&  B.  264;  Willis  v.  Parkinson,  1  Swanst.  9. 
It  is  not  enough  that  the  boundary  is  con- 
troverted, or  that  it  has  become  confused,  al- 
though it  was  once  plain,  but  the  confusion 
must  have  arisen  from  the  misconduct  of  the 
defendant,  who  is,  therefore,  equitably  ob- 
liged to  aid  in  its  reestablishment.  Miller  v. 
Warmington,  1  Jac.  &  W.  464.  Between  in- 
dependent proprietors,  equity  does  not  inter- 
pose where  there  is  no  agreement,  fraud,  or 
neglect,  and  require  either  of  them  against  his 
will  to  have  his  legal  rights  determined  in  any 
but  the  established  legal  method.  Atkyns  v. 
Hatton,  2  Anstr.  386;  Speer  v.  Crawter,  2 
Meriv.  417." 

Equity  must  Exist  between  Plaintiff  and  De- 
fendant.— The  superinduced  equity  must  exist 
between  the  plaintiff  and  defendant,  and  an 
equity  in  favor  of  the  plaintiff  against  other 
persons  will  not  give  jurisdiction.  Stuart  v. 
Coalter,  4  Rand.  (Va.)  74;  Steed  v.  Baker,  13 
Gratt.  (Va.)  386. 

Negligence  on  the  Part  of  the  Parties  Seeking  a 
Commission. — A  court  of  equity  will  not  refuse 
to  issue  a  commission  in  the  case  of  a  confu- 
sion of  boundaries,  by  reason  of  the  fact  that 
the  confusion  has  resulted  from  the  act  of 
those  under  whom  the  plaintiff  claims,  if  the 
case  is  otherwise  a  suitable  one  for  the  relief 
sought.  Hunt  on  Boundaries  (3d  ed.)  326; 
Hicks  v.  Hastings,  3  Kay  &  J.  701. 

In  Aid  of  Execution  Creditor.- — In  Mullineux 
v.  Mullineux,  Toth.  39,  a  commission  was 


issued  at  the  instance  of  an  execution  cred- 
itor and  in  aid  of  his  writ  of  elegit,  without 
any  further  equity,  to  set  out  lands  that  lay 
promiscuously. 

Ascertainment  of  Boundary  Ancillary  to  In- 
junction.— Where  a  defendant  has  threatened 
and  has  served  a  formal  written  notice  that  he 
intends  to  remove  part  of  the  end  wall  of  the 
complainant's  dwelling,  which  the  defendant 
alleges  is  upon  his  land,  a  court  of  equity  will 
entertain  jurisdiction  and  settle  the  boundary 
in  order  to  determine  whether  the  complain- 
ant is  entitled  to  the  continuance  of  its  pro- 
tection by  an  injunction.  De  Veney  v. 
Gallagher,  20  N.  J.  Eq.  33. 

Remote  Consequential  Advantage. — A  com- 
mission will  not  issue  to  attain  a  remote  con- 
sequential advantage.  Atkyns  v.  Hatton,  2 
Anstr.  396. 

1.  Discovery  as  to  Boundaries. — Bute  v.  Glam- 
organshire Canal  Co.,  1  Phil.  681;  Ingilby  v. 
Shafto,  33  Beav.  42;  Bolton  v.  Liverpool 
Corp.,  3  Sim.  467;  Llewellyn  v.  Badeley,  I 
Hare  527;  Potts  v.  Adair,  3  Swanst.  268; 
Loker  v.  Rolle,  3  Ves.  Jr.  7;  Burrell  v.  Nich- 
olson, 1  Myl.  &  K.  680;  Jenkins  v.  Bushy 
Weekly  Notes,  vol.  1,  92. 

The  boundaries  of  an  estate  partly  in  settle- 
ment must  be  discovered  by  a  mortgagee. 
Strode  v.  Blackburne,  3  Ves.  Jr.  225. 

When  a  lease  of  seven  and  a  half  acres  of 
land  was  made  for  ninety-nine  years,  and  the 
premises  subsequently  were  sublet,  and  at 
the  end  of  the  term  the  successors  in  fee  of  the 
original  lessors  were  unable  to  show  that  the 
sublessees  or  their  successors  were  in  posses- 
sion of  the  seven  and  a  half  acres  originally 
demised,  without  a  discovery  of  the  documents 
under  which  they  held,  the  court  compelled 
them  to  produce  the  documents,  overruling  • 
demurrer.  Brown  v.  Wales,  21  W.  R.  157,  27 
L.  T.  N.  S.  410,  42  L.  J.  Ch.  45. 

An  owner  in  fee  who  holds  demised  prem- 
ises adjoining  his  own  property  and  allows  the 
boundary  between  them  to  become  confused 
can  be  compelled  by  a  court  of  equity  to  pro- 
duce his  title  deeds  in  order  to  elucidate  the 
question.  Southwell  v.  Thompson,  6  L.  J.  N. 
S.  Ch.  196.  See  British  Empire  Shipping  Co. 
v.  Somes,  3  Kay  &  J.  433. 

But  an  adjoining  owner  cannot  be  compelled 
to  discover  his  boundaries  as  shown  by  his 
deeds.  Hungerford  v.  Goreing,  2  Vern.  38; 
Champernoon  v.  Totness,  2  Atk.  112.  See 
further  Wallwyn  v.  Lee,  9  Ves.  Jr.  24;  Strode 
v.  Blackburne,  3  Ves.  Jr.  225  ;  Jerrard  v.  Saun- 
ders, 2  Ves.  Jr.  454;  Hunt  v.  Elmes,  28  L.  J. 
Ch.  680. 

2.  Fraud. — 1  Story's  Eq.,  §  619;  Rous  v. 
Barker,  3  Bro.  P.  C.  180,  explained  in  At- 
kyns v.  Hatton,  2  Anstr.  396,  by  Macdonald. 
C.  B.  See  Merriman  v.  Russell,  2  Jones  Eq. 
(N.  Car.)  470;  Hill  v.  Proctor,  10  W.  Va.  77. 

It  seems  that  a  gradual  encroachment  on  the 
part  of  one  proprietor  by  plowing  or  digging 
840  Volume  IV. 


Jurisdiction  of  Questions  of  Boundary.  BOU NDA  RIES. 


In  Equity. 


Neglect  of  Duty  Founded  on  Peculiar  Relationship. — Where  a  relation  exists  between 
two  parties  which  makes  it  the  duty  of  one  of  them  to  preserve  boundaries, 
and  by  reason  of  his  failure  to  do  so  a  confusion  arises,  a  bill  to  ascertain 
boundaries  will  lie  against  the  party  in  default.1 

Multiplicity  of  Suits. — A  commission  to  ascertain  boundaries  is  properly  granted 
to  prevent  a  multiplicity  of  suits.2 

Plaintiff  must  Show  Failure  of  Legal  Remedy,  and  Title  to  Lands  in  Defendant's  Possession. — 
It  may  be  stated  as  the  general  rule  that  in  order  for  equity  to  issue  a  com- 
mission to  establish  boundaries,  the  plaintiff  must  show  that,  without  the 
assistance  of  the  court,  the  boundaries  cannot  be  found,3  and  must  establish  a 


too  near  the  land  of  the  other  is  such  a  fraud 
as  gives  equity  jurisdiction.  Boteler  v.  Spel- 
man,  Rep.  temp.  Finch,  96;  Bute  v.  Glamor- 
ganshire Canal  Co.,  1  Phil.  681.  See  Wake  v. 
Conyers,  I  Eden  331,  2  Cox  Ch.  360;  2  White 
&  Tudor's  Lead.  Cas.  (6th  ed.)  438. 

Where  no  confusion  of  boundaries  is  in- 
volved, alleged  fraudulent  conduct  on  the 
part  of  the  defendant  in  attempting  to  establish 
a  line  other  than  the  true  line,  which  he  has 
before  acknowledged,  does  not  give  equity 
jurisdiction.    Pendry  v.  Wright,  20  Fla.  828. 

1.  1  Story's  Eq.,  §  620.  See  Hill  v.  Proc- 
tor, 10  W.  Va.  77. 

Tenants. — This  principle  is  illustrated  by 
cases  arising  between  landlord  and  tenant, 
where  the  latter  fails  to  preserve  the  bound- 
aries. Atty.-Gen.  v.  Fullerton,  2  Ves.  &  B. 
263  ;  Aston  v.  Exeter,  6  Ves.  Jr.  292;  Grierson  v. 
Eyre,  9  Ves.  Jr.  345  ;  Atty.-Gen.  v.  Stephens,  1 
Kay  &  J.  724,  6  De  G.  M.  &  G.  111 ;  Willis  v. 
Parkinson,  2  Meriv.  507,  1  Swanst.  9;  Spike  v. 
Harding,  7  Ch.  Div.  871 ;  Speer  v.  Crawter,  2 
Meriv.  418. 

Relief  will  be  granted  not  only  against  the 
tenant,  but  also  against  all  parties  claiming 
under  him,  either  as  volunteers  or  purchasers. 
Atty.-Gen.  v.  Stephens,  1  Kay  &  J.  724,  6  De 
G.  M.  &  G.  in. 

The  relief  may  be  granted  during  the  term  of 
the  tenancy.   Spike  v.  Harding,  7  Ch.  Div.  871. 

Equity  will  not  interfere  between  landlord 
and  tenant  in  cases  of  confusion  of  bounda- 
ries, where  there  is  an  adequate  remedy  at 
law.    North  v.  Strafford,  3  P.  Wms.  148. 

Copyholders  are  bound  to  maintain  bounda- 
ries, and  a  commission  will  issue  against  them 
in  cases  of  confusion.  Leeds  v.  Strafford,  4 
Ves.  Jr.  180.  See  Searlew.  Cooke,  43  Ch.  Div. 
519- 

Trustee. — Where  a  trustee  confounds  the 
lands  of  his  cestui  que  trust  with  his  own,  a 
bill  will  issue  on  behalf  of  the  cestui  to  distin- 
guish his  property  from  that  of  the  trustee. 
Atty.-Gen.  v.  Bowyer,  5  Ves.  Jr.  300,  3  Ves.  Jr. 
7H- 

Where  Distress  for  Rent  has  become  Difficult 

or  impossible  by  reason  of  confusion  of 
boundaries,  equity  will  take  jurisdiction  and 
grant  a  commission.  Hunt  on  Boundaries 
(3d  ed.)  327;  1  Story's  Eq.  Jurisprudence, 
622;  Bouverie  v.  Prentice,  1  Bro.  C.  C.  200; 
Leeds  v.  Powell,  1  Ves.  171;  North  v.  Straf- 
ford, 3  P.  Wms.  148-5- Leeds  7>.  New  Radnor,  2 
Bro.  C.  C.  338,  518. 

So,  in  case  of  quit  rents  where,  by  reason 
of  confusion  of  boundaries,  the  particular 


lands  chargeable  cannot  be  ascertained. 
Holder  v.  Chambury,  3  P.  Wms.  256;  Leeds 
v.  New  Radnor,  2  Bro.  C.  C.  518;  North  v. 
Strafford,  3  P.  Wms.  148. 

It  must  be  clearly  shown  that  the  tenant  of 
the  land  out  of  which  the  rent  issues  is  in  pos- 
session of  some  part  of  the  land  chargeable 
with  the  rent.  Basingstoke  v.  Bolton,  1  Drew 
270,  3  Drew  50;  Atty.-Gen.  v.  Stephens,  6  De 
G.  M.  &  G.  in. 

Where  the  Duty  to  Maintain  Boundaries  Rests 
upon  the  Plaintiff. — Equity  will  not  grant  a 
commission  in  case  of  confusion  of  boundaries 
where  the  duty  of  maintaining  the  boundaries 
rests  upon  the  plaintiff.  O'Hara  v.  Strange, 
11  Ir.  Eq.  R.  262. 

2.  Multiplicity  of  Suits. — Wake  v.  Conyers,  2 
Cox  Ch.  360,  1  Eden  331,  2  White  &  Tudor's 
Lead.  Cas.  (6th  ed.)  438;  Bouverie  v.  Pren- 
tice, 1  Bro.  C.  C.  200;  York  v.  Pilkington,  r 
Atk.  284;  Magdalen  College  v.  Athill,  Mitf. 
Eq.  PI.  183;  Bute  v.  Glamorganshire  Canal 
Co.,  1  Phil.  681 ;  Sewer  Com'rs  v.  Glasse,  41 
L.  J.  Ch.  409;  Beatty  v.  Dixon,  56  Cal.  619; 
Perry  v.  Pratt,  31  Conn.  433;  DeVeney  v. 
Gallagher,  20  N.  J.  Eq.  33;  Culver  v.  Rodgers, 
33  Ohio  St.  537.  See  Cushing  v.  Miller,  62 
N.  H.  517. 

Where  one  general  right  is  claimed  against 
a  number  of  defendants,  all  the  interests  of 
the  latter  must  be  of  such  a  nature  that  the 
right  of  all  is  tried  by  trying  the  right  of  one. 
St.  Luke's  v.  St.  Leonard's,  1  Bro.  C.  C.  40, 
Dick.  550;  sub  nom.  Waring  *.  Hothan,  * 
Anstr.  395. 

Where  several  parties  were  the  owners  each 
of  a  portion  of  a  large,  uneven  tract  of  land, 
mostly  wild  and  covered  with  timber,  and  the 
boundary  lines  between  their  several  portions 
had  never  been  ascertained  by  an  accurate  sur- 
vey, and  the  boundary  lines  of  no  one  of  the 
parties  could  be  determined  and  fixed  without 
ascertaining  the  location  of  the  boundaries, 
or  some  of  them,  of  each  of  the  other  parties, 
it  was  held  that  equity  would  entertain  juris- 
diction and  issue  a  commission  to  settle  the 
boundary.  Boyd  v.  Dowie,  65  Barb.  (N.  Y.) 
237.  The  court  in  this  case  said  that  sufficient 
equitable  ground  existed  in  the  peculiar  cir- 
cumstances of  the  case  to  give  jurisdiction  to 
a  court  of  equity,  and  that,  unless  the  bound- 
aries should  be  fixed  by  a  commission,  each  of 
the  parties  would  be  liable  to  interminable 
litigation  if  the  other  parties  should  be  dis- 
posed to  litigate. 

3.  Plaintiff  Must  Show  that  Resort  to  Equity  Is 
Necessary. — Miller  v.  Warmington,  1  Jac.  & 
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clear  title  to  some  land  in  the  possession  of  the  defendant.1 

IX.  Statutory  Provisions  for  Determining  Boundaries — united  states. — The 

statutes  of  most  of  the  states  contain  special  provisions  for  determining  dis- 
puted, unknown,  or  lost  boundary  lines  between  adjoining  landowners,  by  the 
appointment  of  certain  officers  such  as  processioners,  commissioners,  or  the 
like,  acting  under  the  local  courts,  to  ascertain,  mark,  and  certify  the  true  line. 
Their  functions  are  ministerial,  not  judicial.2    In  some  states  the  courts  have 


W.  464.  See  Metcalfe  v.  Beckwith,  2  P.  Wms. 
376;  Nye  v.  Hawkins,  65  Tex.  600. 

A  bill  to  determine  which  of  two  well- 
marked  lines  is  the  real  boundary  between  the 
lands  of  adjoining  owners  will  not  be  consid- 
ered in  a  court  of  equity.  Ashurst  v.  Mc- 
Kenzie,  92  Ala.  484. 

Equity  will  not  interfere  in  a  question  of 
boundary  when  an  adequate  remedy  may  be 
had  at  law,  unless  the  legal  question  is  in- 
volved with  one  of  purely  equitable  jurisdic- 
tion.   Rogers  v.  Rogers,  17  R.  I.  623. 

1.  Plaintiff  must  Show  Title  In  Defendant. — In 
addition  to  the  grounds  of  equitable  relief,  in 
order  to  sustain  a  bill  for  a  commission  to  as- 
certain boundaries,  the  plaintiff  must  show 
that  some  portion  of  the  lands,  the  boundaries 
of  which  were  alleged  to  have  been  confused, 
is  in  the  possession  of  the  defendant.  Atty.- 
Gen.  v.  Stephens,  6  De  G.  M.  &  G.  in,  1 
Kay  &  J.  724. 

He  must  also  establish,  by  the  admission  of 
the  defendant,  or  by  evidence,  a  clear  title  to 
some  land  in  the  possession  of  the  defendant. 
Godfrey  v.  Littel,  1  Russ.  &  M.  59,  2  Russ.  & 
M.  630,  overrulitig  Ely  v.  Kenrick,  Bunb. 
322;  Nye  v.  Hawkins,  65  Tex.  600;  2  White 
&  Tudor's  Lead.  Cas.  (6th  ed.)  448. 

A  complainant  in  actual  possession  of  all 
the  land  he  claims  cannot  maintain  a  bill  for 
the  establishment  of  a  boundary.  Ashurst  v. 
McKenzie,  92  Ala.  484. 

Where  the  plaintiff  does  not  show  by  evi- 
dence what  part  he  claims,  a  bill  will  not  lie 
to  settle  the  boundaries  of  a  manor  in  part. 
Webb  v.  Banks,  2  Eq.  Cas.  Abr.  164. 

Information  to  Determine  Crown's  Title  to  Al- 
luvium.— An  information  for  the  purpose  of 
having  the  crown's  title  to  alluvium  gained 
from  the  sea  declared  and  established,  is  anal- 
ogous to  a  bill  to  ascertain  boundaries,  and 
requires,  in  support  of  it,  admissions  or  evi- 
dence showing  a  title  in  the  crown  to  some 
lands  in  the  possession  of  the  defendant. 
Atty.-Gen.  v.  Chambers,  4  De  G.  &  J.  55. 
See  also  Atty.-Gen.  v.  Chamberlaine,  4  Kay  & 
J.  292;  Atty.-Gen.  v.  St.  Aubyn,  Wightwick 
167. 

2.  Statutes  for  Determining  Boundaries — Ala- 
bama.— In  a  case  of  disputed  boundary,  where 
one  of  the  parties  has  not  received  the  notice 
required  by  the  Ala.  Rev.  Code,  §  953,  a  sur- 
veyor's diagram  is  not  prima  facie  evidence 
of  the  boundary  against  him,  although  the  sur- 
veyor may  state  his  opinion  as  to  where  the  true 
line  runs,  from  what  he  found  upon  the  ground 
during  the  survey.  Bridges  v.  McClendon, 
56  Ala.  327. 

Connecticut. — Gen.  Stat.  1888,  c.  177,  §2975, 
provides  for  the  determination  of  a  lost, 
uncertain,  or  disputed  boundary  line  between 


adjoining  landowners,  by  a  committee  of  three 
freeholders  appointed  by  the  superior  court  of 
the  county,  who  may  call  in  a  surveyor  to 
assist  them.  If  the  court  adopts  their  report 
the  line  established  by  them  will  be  the  bound- 
ary. 

It  was  held  that  the  action  of  a  committee 
appointed  under  the  Connecticut  statute 
which  provides  for  the  appointment  of  such 
a  committee,  and  declares  that  on  the  accept- 
ance and  recording  of  their  report  "the 
line  so  fixed  and  established  shall  forever 
after  be  the  true  divisional  line,"  was  final  and 
determined  the  line  as  so  fixed  and  estab- 
lished in  the  absence  of  fraud  or  improper 
conduct  on  their  part.  Suffield  v.  EastGran- 
by,  52  Conn.  175. 

The  establishment  of  a  boundary  line  by  a 
committee  appointed  under  the  Connecticut 
statute  which  provides  for  the  establishment 
of  lost  boundary  lines,  was  held  to  estop  all 
parties  from  denying  that  the  true  boundary 
line  was  upon  the  site  of  an  old  wall  ad- 
mitted to  be  the  true  boundary.  Mosman  v. 
Sanford,  52  Conn.  23. 

The  employment  by  a  committee  appointed 
under  this  statute,  to  ascertain  and  erect  lost 
and  uncertain  boundaries,  of  the  agent  and 
surveyor  of  the  plaintiff,  is  prima  facie  im- 
proper ;  and  if  assistance  given  by  such  sur- 
veyor was  a  necessary  element  in  determining 
the  judgment  of  the  committee,  its  report  is 
properly  rejected.  Carney  v.  Wilkinson,  67 
Conn.  345. 

See  further  West  Hartford  Eccl.  Soc.  v. 
First  Baptist  Church,  35  Conn.  117;  Perry  v. 
Pratt,  31  Conn.  433. 

Georgia. — The  plat  and  lines  of  a  survey 
marked  thereon  by  processioners  and  certified 
to  by  them  are  only  prima  facie  evidence  of  its 
correctness;  but  when  the  court  passes  judg- 
ment adopting  their  report,  this  is  conclusive 
against  the  protest  of  an  adjoining  landowner 
and  his  privies  in  title.  Howland  v.  Brown, 
92  Ga.  513. 

Where  ten  days'  notice  is  given  to  the  ad- 
joining owner,  and  verbal  notice,  in  case  of 
adjournment,  of  the  day  to  which  the  pro- 
ceeding is  postponed,  this  complies  with  the 
Georgia  Code,  section  2385,  relating  to  pro- 
cessioning. Phillips  v.  Chapman,  78  Ga.  163. 

It  is  absolutely  necessary  that  processioners 
should  actually  run  off  and  mark  a  line  in 
order  to  give  the  court  jurisdiction  in  a  dis- 
pute in  regard  to  it,  nor  can  this  prerequisite 
be  dispensed  with  by  agreement  of  the  parties. 
There  is  no  power  vested  in  processioners  to 
fix  new  lines;  their  province  is  to  run  and 
mark  those  that  have  been  formerly  located. 
Amos  v.  Parker,  88  Ga.  754. 

Where  the  line  is  disputed  the  entire  tract 
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been  invested  with  special  equitable  ju 

must  be  surveyed  and  marked  all  round  in 
processioning  under  the  Georgia  Code  relat- 
ing thereto.  Martin  v.  Cauthen,  77  Ga.  491 ; 
Watson  v.  Bishop,  69  Ga.  51. 

The  proceedings  in  regard  to  processioning 
as  prescribed  by  Ga.  Code,  2384-2393,  apply 
to  rural  lands  only,  and  cannot  be  applied  to 
boundaries  between  rural  lands  and  town  lots. 
Christian  v.  Weaver,  79  Ga.  406. 

Illinois. — Rev.  Stat.  91,  c.  51,  39-46,  con- 
tain provisions  for  the  perpetuation  of  testi- 
mony in  regard  to  boundaries  by  a  commis- 
sioner appointed  by  the  circuit  court  of  the 
•county,  who  is  authorized  to  take,  certify,  re- 
turn, and  record  the  testimony  of  all  persons 
interested  in  the  bounds  and  lands  in  ques- 
tion. See  Tallon  v.  Schempf,  67  111.  472 ;  El- 
lis v.  Whan,  91  111.  77;  Atkins  v.  Huston,  5 
111.  App.  326. 

Under  the  Act  of  March  25,  1S69,  the  duty  of 
the  commissioners  is  to  reestablish  lost  cor- 
ners and  boundaries;  they  have  no  power  to 
establish  new  ones.  The  true  corners  should 
be  determined  by  measuring  east  and  west  as 
well  as  north  and  south  from  known  govern- 
ment corners  so  as  to  countercheck  a  deflec- 
tion in  the  line.  If  the  distance  between  such 
known  corners  overruns  that  given  in  the  field 
notes,  it  should  be  divided  pro  rata  between 
the  intervening  sections.  Martz  v.  Williams, 
67  111.  306. 

The  defendant  is  entitled  to  notice  of  the 
presentation  of  a  petition  to  have  a  boundary 
line  defined  under  111.  Act  of  March  25,  1869, 
in  order  to  enable  him  to  appear  in  court 
and  conduct  the  case,  and  the  court  does  not 
acquire  jurisdiction  over  him  where  he  has 
not  been  served  with  such  notice  and  where 
he  is  brought  into  court  for  the  first  time  un- 
der a  scire  facias  issued  after  all  the  proceed- 
ings had  been  taken  except  the  making  of  the 
final  decree;  and  a  case  where  the  defendant 
did  not  receive  such  notice  is  not  a  case  pend- 
ing within  the  meaning  of  the  saving  clause 
of  the  111.  Act  of  1874,  which  repealed  the  Act 
of  1869.    Lee  v.  Fox,  89  III.  226. 

The  111.  Act  of  1869  is  confined  to  the  estab- 
lishment of  boundaries  by  commissioners  ap- 
pointed by  the  county  court  of  the  county 
in  which  the  lands  are  situate,  therefore  it 
gives  no  jurisdiction  to  such  court  for  the 
appointment  of  a  commissioner  when  the  dis- 
puted line  is  between  lands  situated  in  differ- 
ent counties  and  when  the  owners  reside  in 
different  counties.  Tallon  v.  Schempf,  67 
111.  472. 

When  the  court  appointed  a  commission  to 
"  establish  "  a  disputed  boundary  line,  describ- 
ing the  same  as  beginning  at  a  certain  corner 
of  a  quarter  section  of  land  and  ending  at 
another  quarter-section  corner,  the  line  in 
dispute  being  a  section  line,  it  was  held  that 
this  description  did  not  establish  the  line  for 
the  surveyors,  as  they  were  to  find  where  the 
specified  corners  actually  were  upon  the 
ground,  and  they  were  at  liberty  to  survey 
whatever  lines  were  necessary  in  order  to 
identify  such  corners  and  establish  the  true 
line.    Faucher  v.  Tutewiller,  76  111.  194. 


isdiction  for  the  same  purpose,  which 

The  commissioners  appointed  under  the  act 
may  examine  witnesses  under  oath  and  report 
their  finding  to  the  court ;  but  such  report  is 
not  binding  on  the  parties  interested.  The 
rights  of  the  parties  can  only  be  concluded  by 
the  approving  of  such  order  by  the  court  upon 
a  formal  trial.  Townsend  v.  Radcliffe,  63 
111.  9;  Ellis  v.  Whan,  91  111.  77;  Thomas  v. 
Sayles,  63  111.  363. 

In  a  proceeding  under  the  act  to  perma- 
nently establish  a  disputed  corner  or  boundary 
line,  an  answer  may  be  interposed  to  the  peti- 
tion as  in  an  ordinary  case.  If  it  is  not  suffi- 
cient exceptions  may  be  interposed.  It  cannot 
be  disregarded  and  a  commission  appointed 
as  upon  default.    Harrah  v.  Conley,  82  111.  48. 

Indiana. — Where  a  survey  of  land  is  made 
under  Ind.  Rev.  Stat.  1881,  §  5955,  a  land- 
owner who  submits  thereto  does  not  lose  any 
of  his  land  by  reason  of  having  so  done.  Rus- 
sell v.  Senior,  118  Ind.  520.  See  Cleveand  v. 
Obenchain,  107  Ind.  591. 

A  survey  made  under  the  Indiana  Act  of 
June  17,  1852,  is  conclusive  as  to  the  corners 
and  lines  established  by  it,  unless  it  is  ap- 
pealed from  as  provided  therein,  and  it  isprima 
facie  evidence  of  the  true  boundary  during 
the  time  within  which  such  an  appeal  may  be 
taken.    Herbst  v.  Smith,  71  Ind.  44. 

The  location  of  a  meander  line  by  a  county 
surveyor  cannot  have  the  effect  of  fixing  that 
meander  as  a  boundary,  unless  the  notice  and 
other  proceedings  show  that  such  was  the 
purpose  of  the  survey.  Tolleston  Club  v. 
Clough  (Ind.  1896),  43  N.  E.  Rep.  647. 

Iowa. — Disputed  division  lines  may  be  es- 
tablished in  a  proceeding  under  Iowa  Laws 
1874,  c-  8,  although  they  have  been  fixed  by 
the  county  surveyor.  Strait  v.  Cook,  46 
Iowa  57.  And  the  court  may  establish  the 
boundaries  elsewhere  than  according  to  the 
commissioners'  report.  Coombs  ?>.  Quinn, 
66  Iowa  469. 

Where  the  defendant  in  an  action  to  deter- 
mine a  boundary  line  claims  to  have  held  the 
land  adversely  up  to  the  line  claimed  by  him 
long  enough  to  acquire  title  by  prescription, 
an  application  by  plaintiff  under  Iowa  Acts,  15 
Gen.  Assem.,  c.  8,  for  the  appointment  of  a 
commissioner  to  make  a  survey  and  establish 
the  boundary,  is  properly  granted.  Plank  v. 
Reinhart,  81  Iowa  756. 

It  is  the  duty  of  commissioners  appointed 
under  the  Iowa  Act  of  1874  to  establish  a  lost 
corner,  to  report  to  the  court  a  corner  found 
by  them  which  has  been  recognized  and  ac- 
quiesced in  for  ten  years,  although  they  have 
failed  to  find  any  marked  government  corner; 
and  the  corner  as  acquiesced  in  and  reported 
by  them  shall  be  established  as  the  true  cor- 
ner, especially  when  roads,  buildings,  and 
fences  are  laid  out  and  constructed  with  refer- 
ence to  it.    Davis  v.  Curtis,  68  Iowa  66. 

The  report  of  the  commissioners  under  this 
act  has  not  the  force  of  the  verdict  of  a  jury, 
and  may  be  modified,  corrected,  or  rejected 
altogether  by  the  court  in  its  discretion. 
Mitchell  v.  Wilson,  70  Iowa  332. 

The  court  does  not  acquire  jurisdiction  by 
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service  of  not  ire  by  publication  in  a  proceed- 
ing under  Iowa  Act  1874,  c.  8,  where  the 
ri  (  onl  fails  to  show  any  act  rendering  such 
service  by  publication  necessary.  Nesselroad 
v.  Parrish,  52  Iowa  269. 

Proceedings  to  fix  lost  corners  under  the 
Iowa  Act  1874,  c.  8,  are  special  proceedings 
triable  as  an  ordinary  action  and  reviewable 
by  the  Supreme  Court  upon  error.  Matter  of 
Harrington's  Application,  54  Iowa  33. 

Conflicting  evidence  will  not  be  reviewed 
on  appeal  in  a  proceeding  to  fix  a  quarter-sec- 
tion corner  under  Iowa  Pub.  Laws  1874,  c.  8, 
the  case  not  being  triable  de  novo.  Bohall 
v.  Neiwalt,  75  Iowa  109. 

Whe  re  the  lines  and  corners  of  a  govern- 
ment survey  have  been  changed  by  the  adjoin- 
ing owners  to  conform  with  an  earlier  survey, 
or  by  adverse  possession,  the  court  is  not  lim- 
ited by  Iowa  Acts,  15th  Gen.  Assem.,  c.  8,  to 
inquiring  as  to  the  true  location  of  the  gov- 
ernment corners  and  lines;  but  where  cor- 
ners have  been  acquiesced  in  for  ten  years 
by  the  adjoining  owners,  they  should  not  be 
changed.   Williams  v.  Tschantz,  88  Iowa  126. 

Where  the  starting  point  of  a  survey  can 
be  determined  by  proper  measurements  from 
known  original  corners,  and  by  independent 
testimony,  it  is  not  necessary  for  the  com- 
missioners to  resort  to  every  known  test  in 
order  to  fix  it.  An  adjoining  owner  had  suffi- 
cient notice  of  all  the  proceedings  to  determine 
disputed  corners  when  he  was  advised  that 
commissioners  were  about  to  make  a  survey 
and  take  evidence  for  that  purpose  under 
Laws  15th  Gen.  Assem.,  c.  8,  and  when  he 
was  given  an  opportunity  to  offer  any  evidence 
he  desired,  and  his  attorney  was  present  w  hen 
the  survey  was  made.  Neary  v.  Jones,  89  Iowa 
556.  See  further  Rollins  v.  Davidson,  84  Iowa 
237;  Doolittle  v.  Bailey,  85  Iowa  398;  Smith 
v.  Scoles,  65  Iowa  733. 

Where  the  commissioners  base  their  report 
upon  the  evidence  introduced,  an  order  deny- 
ing a  motion  to  set  it  aside  for  erroneous 
findings  will  not  be  disturbed,  in  the  absence 
of  the  evidence  on  which  the  commissioners 
acted.  Maher  v.  Shenhall  (Iowa  1896),  65  N. 
W.  Rep.  978. 

Kansas. — Gen.  Stat.  1889,  par.  1836;  an 
Act  of  March  16,  1879,  amending  c.  25  Gen. 
Laws  1868  ;  Act  15th  Gen.  Assem.  1874,  c-  8> 
1-4.  Kan.  Gen.  Stat.  1889,  par.  1836,  provides 
that  parties  who  desire  to  fix  the  boundaries 
of  one  or  more  tracts  of  land  may  notify  the 
county  surveyor,  who  shall  forthwith  "  notify 
all  persons  interested  in  said  survey  of  the 
time  of  making  the  same,  "  and  "  at  the  time 
mentioned  in  said  notice  the  said  surveyor  shall 
proceed  to  make  the  survey  of  said  bounda- 
ries." Where  a  survey  made  under  this  act 
was  begun  on  the  day  stated  in  the  notices, 
but  finished  at  a  time  of  which  some  of  the 
parties  interested  had  no  notice,  it  was  held 
not  to  be  conclusive  in  determining  the  bound- 
ary.   Schwab  v.  Stoneback,  49  Kan.  607. 

Kentucky. — Statutes  1894,  c-  2367- 
2374,  provide  for  the  appointment  of  proces- 
sioners  by  the  county  court  of  each  county, 
whose  function  is  to  take  testimony  in  regard 
to  the  boundary  lines  of  land,  re-mark  the  same, 
and  report  to  the  court  the  full  particulars  of 


their  inquiry.  "Such  report  shall  be  conclu- 
sive evidence  between  the  parties,  and  all  per- 
sons claiming  through  or  under  them,  except 
where  such  report  shall  be  obtained  by  fraud 
or  misrepresentation." 

Notice  of  the  meeting  of  processioners,  un- 
der the  KentuckyStatute  of  1796,  is  not  necessa- 
ry when  all  the  parties  interested  are  in  attend- 
ance. Johnson  v.  Norton,  3  B.  Mod.  (Ky.)429. 
The  reports  of  processioners,  appointed  under 
the  Kentucky  Rev.  Stat.,  must  be  recorded  in 
a  book  kept  for  that  special  purpose,  by  the 
clerk  of  the  county  court,  together  with  the 
other  evidence  that  the  adjoining  owners  pro- 
duce in  regard  to  the  boundary  line.  Such 
report,  when  returned,  cannot  be  rejected  or 
confirmed  by  the  county  court ;  no  exception 
lies  to  the  report  as  so  returned,  and  no  appeal 
lies  on  the  refusal  of  the  county  court  to  act 
upon  exceptions  taken  to  such  report.  Mcln- 
tire  v.  Gettings,  15  B.  Mon.  (Ky.)  172. 

The  act  of  processioners  in  attempting  to 
establish  a  division  line  between  adjoining 
proprietors,  does  not  affect  the  right  of  one 
who  does  not  assent  to  the  proceeding,  to 
have  the  line  determined  by  the  court.  Liter 
v.  Shirley,  18  Ky.  L.  Rep.  107,  35  S.  W.  Rep. 
55°- 

Louisiana. —  Rev.  Stat.  76,  3745,  3748, 
3749,  enact  that  the  parish  surveyors  shall  re- 
survey,  re-mark,  and  bound,  any  tract  in  their 
respective  parishes  where  the  old  marks  are 
defaced  or  likely  to  decay  or  perish,  or  where 
they  are  destroyed,  when  called  on  by  any 
landowner  for  the  purpose.  Their  certificate 
and  report  delivered  to  the  surveyor-general 
shall  afterwards  be  entitled  to  full  credit  in  all 
the  courts  of  the  state.  As  to  determining 
boundaries  see  Louisiana  Civil  Code,  "  Du 
Bornage,"  tit.  5,  articles  819-851. 

Where  the  only  question  to  be  determined 
between  adjoining  owners  is  the  boundary  be- 
tween them,  the  action  is  one  of  boundary  un- 
der La.  Civ.  Code,  bk.  2,  tit.  5.  Keller  v. 
Shelmire,  42  La.  Ann.  323.  See  further  Union 
Bank  v.  Guillotte,  4  La.  Ann.  382;  Tucker  *. 
Lefebre,  5  La.  Ann.  122;  Blanc  v.  Cousin,  8 
La.  Ann.  71 ;  Andrews  v.  Knox,  10  La.  Ann. 
604;  Cage  v.  Danks,  13  La.  Ann.  128;  Duples- 
sis  v.  Lastrapes,  11  Rob.  (La.)  451. 

In  ascertaining  the  true  boundaries,  if  not  ad- 
mitted, the  surveyor  must  have  recourse  to 
the  titles.    Bach  v.  Slidell,  2  La.  Ann.  628. 

The  prods  verbal  of  surveyors,  who  have 
been  appointed  to  establish  a  boundary  line  in 
an  action  for  that  purpose  between  adjoining 
landowners,  must  show  positively  that  such 
owners  were  given  notice  in  writing  to  enable 
them  to  attend  and  witness  the  survey,  other- 
wise their  report  will  be  rejected.  Lindsay 
v.  Wright,  27  La.  Ann.  565. 

The  provisions  of  the  Civil  Code,  arts. 
829-837,  must  be  strictly  complied  with  by 
courts  in  Louisiana  having  cognizance  of 
questions  of  boundary,  and  no  judgment  can 
be  pronounced  by  such  courts  until  the  re- 
ports of  the  surveyor  appointed  to  inspect  the 
premises  and  ascertain  the  true  line  are  be- 
fore them,  and  the  plans  made  by  them  in 
carrying  out  the  order  of  survey.  McDonogh 
v.  De  Gruys,  4  La.  Ann.  33. 

No  judgment  establishing  a  boundary  line 
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can  be  pronounced  upon  a  survey  begun  at  a 
point  not  recognized  as  the  boundary  or  the 
beginning  corner  by  the  parties  themselves, 
and  not  proved  by  the  evidence  to  be  the  true 
beginning  corner.  Martin  v.  Braeux,  12  La. 
Ann.  689. 

Maine. — Lisbon  v.  Bowdoin,  53  Me.  324. 

Owners  of  adjoining  lands,  holding  under 
deeds  made  prior  to  proceedings  taken  by 
commissioners  appointed  under  statute  to  de- 
termine a  town  line,  are  not  bound  by  such 
proceedings,  where  they  had  neither  notice  of 
them  nor  opportunity  to  be  heard.  Magoon 
v.  Davis,  84  Me.  178. 

The  proceedings  taken  by  commissioners 
appointed  to  establish  a  boundary  line  be- 
tween two  towns,  if  in  accordance  with  the 
Maine  statute  for  that  purpose,  are  final.  If 
not  made  in  accordance  therewith  a  new  peti- 
tion may  be  acted  on  without  reversing  the 
proceedings  of  the  former  commissioners. 
Monmouth  v.  Leeds,  76  Me.  28. 

Maryland. — Rev.  Code  1878,  art.  46, 
1-21,  provides  for  the  appointment  of  com- 
missioners by  the  circuit  court  of  the  proper 
county  to  mark  and  bound  the  land  mentioned 
in  the  commission,  and  makes  their  report 
conclusive  in  certain  cases. 

Maryland  Act  of  1722,  c.  8,  which  prohibits 
the  destruction  of  boundaries,  does  not  apply 
to  boundaries  run  out  or  marked  by  private 
individuals  on  their  own  responsibility.  The 
provisions  of  the  act  are  limited  in  their  ap- 
plication to  boundaries  established  by  some 
legally  authorized  person,  surveyor,  officer,  or 
agent  of  the  state  or  county,  upon  surveys 
made  by  public  authority,  or  boundaries  sub- 
stituted for  them  in  the  manner  prescribed  by 
law,  or  to  boundaries  which  have  acquired  a 
known  character  or  reputation.  Ruth  v.  State, 
20  Md.  441. 

Michigan. — See  Smith  v.  Rich,  37  Mich. 
549;  Beeman  v.  Black,  49  Mich.  598. 

It  is  no  part  of  a  surveyor's  business  to  de- 
cide which  is  the  beginning  point  of  a  survey, 
or  to  determine  any  of  the  other  elements  of  a 
location.  O'Brien  v.  Cavanaugh,  61  Mich.  368. 

Mow.  (Mich.)  Stat.,  §  8475,  allows  disputes 
as  to  boundary  to  be  settled  by  arbitration, 
but  a  question  of  title  involving  a  claim  to 
108  feet  of  land  cannot  be  so  determined. 
Lang  v.  Salliotte,  79  Mich.  505. 

New  Hampshire. — Gen.  Stat.  67,  c.  138,  § 
24,  compels  the  owners  of  improved  lands  to 
run  the  lines  and  re-mark  the  bounds  between 
them  once  in  every  five  years.  See  Pitman 
v .  Albany,  34  N.  H.  577,  citing  N.  H.  Rev. 
Stat.,  c.  37,  §  6. 

The  perambulations  of  the  selectmen  of  two 
towns  in  New  Hampshire,  defining  the  line 
between  such  towns,  are  evidence  to  show  the 
boundary  line  between  the  lands  of  private 
owners,  when  it  can  be  shown  that  the  true 
boundary  line  between  the  towns  is  also  the 
true  dividing  line  between  the  lands  of  indi- 
viduals.   Lawrence  v.  Haynes,  5  N.  H.  33. 

New  yersey. — Rev.  of  N.  J.  1877,  §  26,  p. 
599.  A  landowner  whose  boundary  line  is  to 
be  affected  by  the  proceedings  of  commis- 
sioners under  the  New  Jersey  statute  is  en- 
titled to  notice  of  such  proceedings,  and  the 
fact  that  such  notice  has  been  given  should 


appear  upon  the  face  of  the  proceedings. 
Davis  v.  Howell,  47  N.  J.  L.  280. 

New  York. — Where  commissioners  ap. 
pointed  by  statute  to  run  out  and  establish  a 
line,  mark  the  line  upon  the  ground,  but 
describe  and  mark  it  in  their  map  as  running 
a  different  course,  the  line  as  marked  upon 
the  ground  controls  that  delineated  on  the 
map.  Voorhees  v.  De  Myer,  3  Sandf.  Ch. 
(N.  Y.)  614. 

A  disputed  boundary  line  must  be  partic- 
ularly described  in  a  notice  of  intention  to 
apply  to  supervisors  to  establish  a  disputed 
boundary  line  between  two  towns,  otherwise 
it  confers  no  jurisdiction.  If  it  be  defective, 
in  so  much  as  their  action  is  judicial,  prohi- 
bition lies  to  restrain  their  proceedings.  Peo- 
ple v.  Albany  County,  63  How.  Pr.  (N.  Y. 
Supreme  Ct.)  411. 

North  Carolina. — Code  1883,  1924-1931. 
A  surveyor  appointed  by  the  clerk  under  Acts 
1893,  c.  22  ("an  act  to  enable  owners  of  land 
to  establish  the  boundary  lines  thereof")  is 
not  a  referee,  and  is  not  entitled  to  embody 
conclusions  of  law  in  his  report.  Norwood  v. 
Crawford,  114  N.  Car.  513. 

Where  in  a  dispute  regarding  a  boundary 
line  the  report  of  processioners  has  failed  to 
specify  precisely  the  lines  and  their  location, 
as  claimed  by  the  parties  to  the  action,  such 
report  will  be  set  aside.  Roberts  v.  Dickey, 
110  N.  Car.  67. 

The  procedure  prescribed  for  the  proces- 
sioning of  lands  by  N.  Car.  Code,  (j  1924  et 
seq.,  must  be  strictly  followed.  Forney  v. 
Williamson,  98  N.  Car.  329;  Porter  v.  Dur- 
ham, 90  N.  Car.  56;  Britt  v.  Benton,  79  N. 
Car.  177  ;  Miller  v.  Heart,  4  Ired.  L.  (N.  Car. ) 
23;  Hoyle  v.  Wilson,  7  Ired.  L.  (N.  Car.)  466; 
Euliss  v.  McAdams,  101  N.  Car.  391. 

Where  one  of  the  parties  interested  in  defin- 
ing a  boundary  under  the  North  Carolina 
processioning  act  (Rev.  Stat.,  c.  91)  objects 
to  proceedings  of  the  processioners,  the  re- 
turn of  the  processioners  to  the  court  must 
set  forth  "all  the  circumstances  of  the  case," 
that  is,  the  nature  of  the  objection,  the  line  or 
lines  claimed  by  the  parties,  etc.  If  it  does 
not  do  this  the  report  is  invalid  and  should 
be  quashed.  Carpenter  v.  Whitworth,  3  Ired. 
L.  (N.  Car.)  204. 

In  a  proceeding  under  the  North  Carolina 
statute,  it  is  not  necessary  to  show  that  notice 
has  been  served  that  the  lines  are  about  to  be 
run  as  required  by  the  act,  where  the  proces- 
sioner  has  been  stopped  in  running  the  line 
by  a  party  claiming  the  land,  and  who  was 
entitled  to  such  previous  notice.  Miller  v. 
Heart,  4  Ired.  L.  (N.  Car.)  23.  See  further 
Matthews  v.  Matthews,  4  Ired.  L.  (N.  Car.) 
155- 

Oregon.  —  Hill's  Annotated  Laws,  tit.  9, 
c.  5,  506-510,  p.  461;  Feb.  21,  1887,  §  1. 
This  act  provides  a  method  for  determining 
disputed  boundaries  by  a  suit  in  equity  in  the 
circuit  court  of  the  state,  in  the  county  where 
the  lands  are  located,  and  for  the  appoint- 
ment of  commissioners  to  establish  and  mark 
the  line.  "  The  mode  of  proceeding  under 
this  act  shall  be  analogous  to  that  of  other 
suits  in  equity"  (section  508).  See  Love  v. 
Morrill,  19  Oregon  545. 
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is  larger  than  the  ordinary  powers  of  a  court  of  equity.1 

in  England  there  is  an  act  relating  to  the  royal  forests  which  empowers  the 
commissioners  of  woods  and  forests  to  settle  disputes  as  to  boundaries  of  the 
lands  within  their  jurisdiction,  and  they  are  further  empowered  to  inquire 
into  trespasses,  inclosures,  and  encroachments  which  have  been  made  in  the 
royal  forests;2  and  others  to  adjust  the  boundary  lines  between  private 


Pennsylvania. — It  was  held  in  Pennsylvania 
that  a  regulation,  from  which  no  appeal  was 
taken,  and  which  was  made  under  the  Act  of 
March  9,  1771,  is  final  as  to  party  walls  and 
buildings  erected  pursuant  thereto.  But  where 
there  are  no  buildings  upon  the  lots,  such  a 
regulation  would  not  be  conclusive  as  to  their 
boundaries.  Godshall  v.  Mariam,  1  Binn. 
(Pa.)  352. 

The  Acts  of  Pennsylvania,  1848,  1857,  and 
1859, for  the  division  of  Clinton  County, requir- 
ing the  commissioners  to  "  mark  the  boundary 
line,"  make  out  drafts,  etc.,  were  held  to  mean 
that  the  line  should  be  marked  upon  the 
ground.  Laying  down  the  different  land  tracts 
upon  a  map,  was  in  order  to  facilitate  the  find- 
ing of  the  line.  The  act  gave  no  power  to  the 
commissioners  to  change  the  line  of  any  tract 
of  land,  nor  to  decide  on  which  of  the  county 
lines  any  tract  as  a  matter  of  fact  lay.  Keller 
v.  Young,  78  Pa.  St.  166. 

Rhode  Island. — Laws  1875,  c.  453,  §§1,2. 

In  Washington  Co.  v.  Matteson,  ir  R.  I. 
550,  it  was  held  that  the  powers  given  to  the 
court  by  the  above  act  are  broader  than  those 
conferred  by  the  general  equity  jurisdiction 
of  the  court;  that  the  court  under  it  simply 
ascertained  a  fact — the  position  of  the  lost  or 
uncertain  boundary  —  and  that  no  conclusion 
of  title  or  possession  followed  from  such  ascer- 
tainment. See  further  Aborn  v.  Smith,  11  R. 
I-  594- 

South  Dakota. —  A  survey,  made  by  the 
county  surveyor,  under  Dak.  County  Laws, 
689  et  sea.,  must  be  verified  and  recorded  as 
therein  provided,  before  it  can  be  presumed 
to  be  correct.  Arneson  v.  Spawn,  2  S.  Dak. 
269. 

Tennessee. — Code,  tit.  2,  c.  2,  art.  4,  26-29. 

In  order  to  bind  a  landowner  in  Tennessee 
by  the  survey  made  by  processioners,  author- 
ity from  such  landowner  must  be  shown,  and 
in  the  absence  of  proof  the  law  assumes  that 
he  duly  authorized  the  surveyors.  Overton 
v.  Cannon,  2  Humph.  (Tenn.)  264. 

A  grantee  of  land  is  riot  bound  by  an  errone- 
ous line  run  by  a  surveyor  and  estopped  there- 
by from  claiming  to  the  true  boundary  line 
because  he  neglected  to  have  his  land  proces- 
sioned in  accordance  with  the  provisions  of 
the  Tennessee  Act  of  1819.  Sheppard  v.  John- 
son, 2  Humph.  (Tenn.)  285. 

Where  the  line  run  by  processioners  is 
sought  to  be  set  up  against  the  boundary  line 
as  claimed  by  a  landowner,  it  must  be  shown 
that  the  processioners  acted  in  strict  conform- 
ity with  the  Tennessee  Act  of  1806,  either  by 
direct  proof  of  their  having  done  so,  or  by 
presumption  arising  from  a  long  acquiescence 
in  the  line  as  established  by  their  survey. 
Chouning  v.  Simmons,  5  Humph.  (Tenn.) 
299. 

The  Tennessee  Act  of  1806,  c.  1,  §  21,  does 


not  authorize  the  public  surveyor  to  proces- 
sion and  re-mark  a  man's  boundary  line  with- 
out his  request  or  consent,  but  if  a  landowner 
get  his  boundary  lines  processioned  according 
to  the  act  he  is  estopped  from  claim  otherwise 
than  to  the  lines  established  by  the  proces- 
sioners. Whiteside  v.  Singleton,  Meigs 
(Tenn.)  207. 

The  boundaries  of  lots  as  laid  down  and 
marked  by  processioners,  appointed  by  the 
legislature  to  layout  a  town,  are  final  and  con- 
clusive on  all  parties.  M'Kean  v.  Tait,  1  Overt. 
(Tenn.)  199.  See  Sheppard  v.  Johnson,  2 
Humph.  (Tenn.)  285;  McLemore  f.  Brown, 
cited  in  2  Humph.  (Tenn.)  287.  But  only  if 
made  strictly  according  to  law.  Chouning  v. 
Simmons,  5  Humph.  (Tenn.)  299;  Overton  v. 
Cannon,  2  Humph.  (Tenn.)  264;  Whiteside 
v.  Singleton,  Meigs  (Tenn.)  207. 

Texas. — In  an  action  of  trespass  to  try  a  title, 
a  surveyor  appointed  to  fix  a  boundary  line  is 
not  empowered  to  report  evidence  and  deter- 
mine questions  of  fact;  his  function  is  limited 
to  reporting  the  monuments  found  on  the 
ground  which  go  to  prove  the  true  location  of 
the  corners  and  lines.  Westbrook  v.  Gude- 
rian,  3  Tex.  Civ.  App.  406. 

Where  the  boundaries  of  a  tract  as  given 
are  inconsistent  with  each  other,  the  report  of 
a  surveyor,  appointed  by  the  court  to  locate 
the  tract  and  define  its  limits,  is  not  final  as  to 
such  boundaries,  but  may  be  contradicted  by 
other  evidence  at  the  trial.  Bass  v.  Mitchell, 
22  Tex.  285. 

Disputed  boundary  lines  may  be  determined 
in  actions  of  trespass  to  try  title.  Nye  v. 
Hawkins,  61;  Tex.  600;  Weaver  v.  Vandervan- 
ter,  84  Tex.^691. 

Vermont. — Where  fence  owners  have  estab- 
lished a  boundary  line  without  official  author- 
ity, is  no  way  conclusive  in  case  of  a  dispute  as 
to  where  a  boundary  line  actually  and  prop- 
erly runs.    Camp  v.  Camp,  59  Vt.  667. 

Virginia. —  Code  1873,  tit.  32,  c.  in, 
1-7;  Virginia  Code  1887,  tit.  29,  c.  106, 
2405-2413. 

The  records  of  the  processioning  of  the 
boundaries  of  lands  in  Virginia  must  show  that 
the  parties  interested  were  present,  else  they 
are  not  conclusive.  Bradford  v.  Bradford,  Jeff . 
(Va.)  86. 

1.  See  Hill's  Annotated  Laws,  tit.  9,  c.  5, 
506-510,  p.  461 ;  Act  Feb.  21,  1887,  §  1 ;  Love 
v.  Morrill,  19  Oregon  545  ;  Rhode  Island  Laws 
1875,  c.  453,      1,  2;  Washington  Co.  v.  Mat- 
teson, 11  R.  I.550;  Aborn  v.  Smith,  12  R.  I. 

37°- 

See  supra,  this  title,  Jurisdiction  of  Ques- 
tions of  Boundary. 

2.  English  Statutes. — 10  Geo.  IV.,  c.  50, 
94,  96,  98,  100;  2  and  3  Wm.  IV.,  c.  80,  4 
and  5  Vict.,  c.  35,  §  21;  15  and  16  Vict.,  c. 
51,  ^24. 
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landowners,1  or  to  limit  encroachments  on  the  public  highways.2 

X.  Establishment  of  Boundaries  by  Evidence — 1.  In  General.— Where  the 
description  of  a  boundary  is  in  writing,  the  deed  or  other  instrument  itself  is 
the  best  evidence ;  but  this  rule  relates  to  its  grade  only,  and  not  to  its  con- 
elusions,  and  in  case  of  doubtful  construction  the  claim  of  the  party  in  posses- 
sion ought  to  be  maintained.3 

2.  Parol  Evidence — a.  General  Rule. — The  general  rule  is  that  parol  evi- 
dence is  not  admissible  to  vary  the  description  of  a  boundary  in  a  deed.4 


1.  6  and  7  Wm.  IV.,  c.  71,  IV.,      24,  45,  52. 

2.  In  England  it  has  been  held  that  the 
legal  presumption  that  the  boundary  extends 
to  the  medium  filum  vice  is  not  allowed  to 
prevail  where  the  road  is  defined  for  the  ih- 
closure  or  turnpike  road  acts,  8  and  9  Vict.,  c. 
118,  and  3  Geo.  IV.,  c.  126.  See  further  Rex  v. 
Edmonton,  1  M.  &  Rob.  24;  Rex  v.  Hatfield, 
4  Ad.  &  El.  156,  31  E.  C.  L.  45;  Davison  v. 
Gill,  1  East  64. 

3.  The  Best  Evidence. — 1  Greenl.  Ev.  145, 
note;  Preston  v.  Bowmar,  6  Wheat.  (U.  S.) 
580,2  Bibb  (Ky.)  493;  Townsend  v.  Hayt, 
51  N.  Y.  656. 

The  rule  which  requires  the  best  evidence 
to  be  adduced  to  prove  the  fact  sought  to  be 
established,  and  which  excludes  secondary 
evidence,  relates  not  to  the  measure  and 
quantity  of  the  evidence,  but  to  the  quality. 
Richardson  v.  Milburn,  17  Md.  67. 

4.  General  Rule  as  to  Parol  Evidence — Not  Ad- 
missible to  Vary  Description — England. — Shore 
v.  Wilson,  9  CI.  &  F.  556;  Barton  v.  Dawes, 
10  C.  B.  261,  70  E.  C.  L.  261,  19  L.  J.  C.  P. 
302;  Smith  v.  Ridgway,  L.  R.  1  Exch.  46, 
331;  Read  v.  Read,  15  W.  R.  165;  Harman  v. 
Gurner,  35  Beav.  478;  Baird  v.  Fortune,  7 
Jur.  N.  S.  926;  Boyle  v.  Mulholland,  10  Ir.  C. 
L.  R.  150. 

United  States. — Ewing  v.  Burnet,  11  Pet. 
(U.  S.)  41 ;  Conn  v.  Penn,  Pet.  (C.  C.)  496. 

California. — Morrison  v.  Wilson,  30  Cal. 
347- 

Delaware. — Dale  v.  Smith,  1  Del.  Ch.  1,  12 
Am.  Dec.  64. 

Indiana. — Irwin  v.  Ivers,  7  Ind.  308,  63  Am. 
Dec.  420. 

Maryland. — Hamilton  v.  Cawood,  3  Har. 
&  M.  (Md.)  437,  1  Am.  Dec.  378. 

Massachusetts. — Eaton  v.  Smith,  20  Pick. 
(Mass.)  150;  Bond  v.  Fay,  12  Allen  (Mass. )  86. 

Michigan. — Bruckner  v.  Lawrence,i  Dougl. 
(Mich.)  19;  Moore  v.  People,  2  Dougl.  (Mich.) 
420;  Stewart  v.  Carleton,  31  Mich.  270. 

New  Hampshire. — Sleeper  v.  Laconia,  60 
N.  H.  201,49  Am.  Rep.  311 ;  Wallace  v.  Good- 
all,  18  N.  H.  439;  Garland  v.  Rollins,  36  N. 
H.  349;  Cole  v.  Lake  Co.,  54  N.  H.  278;  Hall 
v.  Davis,  36  N.  H.  569;  Claremont  v.  Carl- 
ton, 2  N.  H.  373,  9  Am.  Dec.  88. 

New  York. — Clark  v.  Wethey,  19  Wend. 
(N.  Y.)  320;  Clark  v.  Baird,  9  N.  Y.  183. 

North  Carolina. — Herring  v.  Wiggs,  Term 
(N.  Car.)  34;  Reed  v.  Shenck,  2  Dev.  L.  (N. 

Car.)  415;  Person  v.  Roundtrce,  cited  in  

v.  Beatty,  1  Hayw.  (N.  Car.)  378,  note;  John- 
son v.  Farlow,  11  Ired.  L.  (N.  Car.)  199. 

Pennsylvania. — Hannum  v.  West  Chester, 
70  Pa.  St.  372;  Caldwell  v.  Fulton,  31  Pa.  St. 
489,  72  Am.  Dec.  760. 


Vermont. — Lippett  v.  Kelley,  46  Vt.  516, 
In  a  dispute  as  to  the  boundary  of  certain 
premises  stated  to  be  below  high  water  mark 
and  therefore  not  included  in  a  patent  as  part 
of  the  pueblo  of  San  Francisco,  parol  evi- 
dence is  inadmissible.  Knight  v.  U.  S.  Land 
Assoc.,  142  U.  S.  161. 

Illustrations. — Where  a  deed  conveys  a  cer- 
tain number  of  feet  along  a  street,  beginning 
at  a  certain  point,  only  that  number  of  feet 
pass  by  the  deed,  and  evidence  that  the 
grantor  measured  more  than  that  number  of 
feet  is  incompetent  to  show  that  more  passed 
by  the  deed  than  the  number  of  feet  stated  in 
it.  Hogins  v.  Boggs(Cal.  i893),34Pac.  Rep. 
653.  See  also  Gordon  v.  Booker,  97  Cal. 
586. 

A  stump,  hewed  and  marked,  may  be  adopt- 
ed as  the  location  post  of  a  mining  claim,  but 
then  the  description  as  set  out  in  the  sur- 
vey should  give  both  its  real  and  its  assigned 
character.  Therefore,  where  the  call  in  a  loca- 
tion certificate  is  for  a  "post,"  parol  evidence 
is  not  admissible  to  show  that,  while  a  post 
is  called  for,  a  stump  was  as  a  matter  of 
fact  established  as  the  corner.  Pollard  v. 
Shively,  5  Colo.  309. 

Where  a  deed  described  the  boundary  line 
between  certain  city  lots  by  reference  to  fixed 
monuments,  the  evidence  of  a  surveyor,  who 
platted  the  lots,  as  to  the  location  of  certain 
stakes  set  by  him,  was  held  to  be  inadmissible. 
Steyer  v.  Curran,  48  Iowa  580. 

Where  in  an  action  of  boundary  under  the 
Louisiana  Civil  Code  a  surveyor  has  been  ap- 
pointed to  ascertain  the  true  line,  his  proces 
verbal,  unless  duly  authenticated,  is  inadmis- 
sible in  evidence  as  an  authentic  document. 
Latiolais  v.  Moutan,  23  La.  Ann.  529. 

Where  it  becomes  necessary  to  determine 
part  of  a  town  boundary  line  as  it  was  origi- 
nally run  out,  evidence  which  proves  that  other 
portions  of  the  town  line  as  originally  surveyed 
did  not  agree  with  the  monuments  that  then 
marked  its  location,  is  not  admissible  in  order 
to  show  that  the  part  sought  to  be  defined  as 
then  marked  by  existing  monuments  differed 
from  the  line  as  originally  surveyed.  Hatha- 
way v.  Evans,  113  Mass.  264. 

A  grantor  conveyed  lands,  describing  them 
as  bounded  "  north  on  the  line  of  Blandford.  " 
This  line  was  subsequently  defined  by  the  leg- 
islature, after  which  the  grantee  in  the  deed 
conveyed  to  a  third  party  by  the  same  descrip- 
tion. It  was  held  that  the  line  as  so  defined 
by  the  legislature  was  the  north  boundary  of 
the  land  so  conveyed,  and  that  parol  evidence 
was  inadmissible  to  show  that  prior  to  this  acl 
of  the  legislature  the  line  of  Blandford  ran 
further  north  than  the  line  established  by  the 
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b.  When  Admissible — (i)  To  Remove  Latent  Ambiguities. — But  where 
the  description  is  uncertain  or  ambiguous  it  may  be  admitted  for  the  purpose 
of  explaining  the  writing  and  removing  latent  ambiguities.1 


legislature,  that  it  was  defined  by  a  line  of 
marked  trees,  and  that  the  deed  from  the 
grantee  was  intended  to  convey  the  same  land 
conveyed  to  himself  by  the  original  grantor. 
Cook  v.  Babcock,  7  Cush.  (Mass.)  526. 

Where  a  United  States  patent  describes  a 
boundary  line  as  running  by  a  defined  course 
and  distance  to  a  post,  and  there  is  nothing 
found  upon  the  ground  marking  such  line 
or  showing  where  it  terminated,  parol  evi- 
dence is  not  admissible  to  show  that  a  marked 
line  which  was  found  upon  the  ground  in  the 
vicinity,  but  varying  from  the  course  as  called 
for  in  the  patent  and  not  marked  by  the  des- 
ignated post,  was  the  true  boundary  line  act- 
ually run  and  marked  by  the  government  sur- 
veyor, or  to  alter  or  vary  the  boundary  as 
against  the  course  and  distance  called  for  in 
the  patent  itself.  Bruckner  v.  Lawrence,  I 
Dougl.  (Mich.)  19. 

Where  there  are  no  inconsistent  calls  in 
the  field  notes  of  a  survey  which  call  for  the 
lines  and  corners  of  surrounding  surveys, 
parol  evidence  is  inadmissible  to  prove  that 
another  survey  was  made  with  different  calls. 
Hartz  v.  Owen  (Tex.  Civ.  App.  1894),  27  S. 
W.  Rep.  42. 

1.  Parol  Evidence  Admissible  to  Remove 
Latent  Ambiguities — England. — McMurray  v. 
Spicer,  L.  R.  =;  Eq.  527;  Doe  v.  Martin,  4  B. 
&  Ad.  785,  24  E.  C.  L.  163;  Murly  v.  M'Der- 
mott,  8  Ad.  &  El.  138,  35  E.  C.  L.  356;  Wil- 
liams v.  Morgan,  15  B.  782,  69  E.  C.  L. 
782;  Doe  v.  Burt,  1  T.  R.  704;  Baird  v.  For- 
tune, 7  Jur.  N.  S.  926;  Doe  v.  Jersey,  1  B.  & 
Aid.  550;  Paddock  v.  Fradley,  1  Cromp.  &  J. 
90;  Doe  v.  Webster,  12  Ad.  &  El.  442,  40  E. 
C.  L.  88;  Doe  v.  Holtom,  4  Ad.  &  El.  76,  31 
E.  C.  L.  32. 

United  States. — Blake  v.  Doherty,  15  Wheat. 
(U.  S.)  359;  Conn  v.  Penn,  Pet.  (C.  C.)  496; 
Bradley  v.  Washington,  etc.,  Steam  Packet 
Co.,  13  Pet.  (U.  S.)  97. 

Parol  evidence  of  boundary  where  the  plat 
cannot  be  produced  is  admissible  to  fix  the 
position  of  the  true  line  and  prevent  a  deed 
from  being  void  for  uncertainty.  Deery  v. 
Cray,  10  Wall.  (U.  S.)  272. 

California. — Reamer  v.  Nesmith,  34  Cal. 
624;  Stanley  v.  Green,  12  Cal.  162;  Colton  v. 
Seavey,  22  Cal.  497. 

Connecticut. — Doolittle  v.  Blakesley,  4  Day 
(Conn.)  265,  4  Am.  Dec.  218;  Nichols  v. 
Johnson,  10  Conn.  199;  Benedict  v.  Gaylord, 
11  Conn.  332,  29  Am.  Dec.  299;  Avon  Mfg. 
Co.  v.  Andrews,  30  Conn.  482;  Robbins  v. 
Wolcott,  28  Conn.  396. 

Georgia. — Maguire  v.  Baker,  57  Ga.  109. 

Illinois. — Bybee  v.  Hageman,  66  111.  519. 

Indiana.  —  Hedge  v.  Sims,  29  Ind.  574; 
Cleveland  v.  Obenchain,  107  Ind.  591. 

Kentucky. — M'Neil  v.  Dixon,  1  A.  K. 
Marsh.  (Ky.)  365,  10  Am.  Dec.  740 ;  Francis  v. 
Hazlerig,  1  A.  K.  Marsh.  (Ky.)96;  Mercer  v. 
Kauts,  4  Bibb  (Ky.)  399;  Wallace  v.  Maxwell. 
1  J.  J.  Marsh.  (Ky.)  448. 


Where  surveyors  have  omitted  to  describe 
a  monument  called  for  at  one  corner  of  a 
tract,  and  have  given  a  wrong  distance  for 
another  call,  parol  evidence  is  admissible  to 
explain  the  latent  ambiguity  arising  as  to 
where  the  true  boundary  line  actually  runs. 
McLawrin  v.  Salmons,  11  B.  Mon.  (Ky.)  96,  52 
Am.  Dec.  563. 

Louisiana. — McLeroy  v.  Duckworth,  13  La. 
Ann.  410. 

Maine. — Emery  v.  Webster,  42  Me.  204,  66 
Am.  Dec.  274;  Bolton  v.  Bolton,  73  Me.  307; 
Linscott  v .  Fernald,  5  Me.  496;  Pride  v.  Lunt, 
19  Me.  115. 

Maryland. — Parol  evidence  of  the  surveyor 
who  originally  ran  out  and  located  the  bound- 
aries of  a  tract  of  land  is  admissible  to  prove 
that  the  survey  began  at  the  end  of  one  of  the 
lines  of  another  tract,  and  ran  to  and  inter- 
sected other  tracts,  and  to  other  particular 
places  as  designated  on  the  plats.  Tenant  v. 
Hambleton,  3  Har.  &  J.  (Md.)  233. 

Massachusetts. — Reynolds  v.  Boston  Rub- 
ber Co.,  160  Mass.  240;  Crafts  v.  Hibbard,  4 
Met.  (Mass.)  438;  Stone  v.  Clark,  1  Met. 
(Mass.)  378,  35  Am.  Dec.  370;  Kellogg  v. 
Smith,  7  Cush.  (Mass.)  375;  Chester  Emery 
Co.  v.  Lucas,  112  Mass.  424;  Hoar  v.  Gould- 
ing,  116  Mass.  132;  Dunham  v.  Gannett,  124 
Mass.  151;  Davis  v.  Mason,  4  Pick.  (Mass.) 
156;  Knox  v.  Clark,  123  Mass.  216;  Putnam 
v.  Bond,  100  Mass.  58,  1  Am.  Rep.  82;  Cook 
v.  Babcock,  7  Cush.  (Mass.)  526;  Owen  v. 
Bartholomew,  9  Pick.  (Mass.)  520;  Waterman 
-'.Johnson,  13  Pick.  (Mass.)  261;  Coyle  v. 
Cleary,  116  Mass.  208;  Bond  v.  Fay,  12  Allen 
(Mass.)  86;  Miles  v.  Barrows,  122  Mass.  579; 
Lovejoy  v.  Lovett,  124  Mass.  270;  Kellogg  v. 
Smith,  7  Cush.  (Mass.)  375. 

Michigan. — Purkiss  v.  Benson,  28  Mich. 
538;  Diehl  v.  Zanger,  39  Mich.  601;  Baker  v. 
McArthur,  54  Mich.  140;  Cronin  v.  Gore,  38 
Mich.  381 ;  Gregory  v.  Knight,  50  Mich.  61 ; 
O'Brien  v.  Cavanaugh,  61  Mich.  368;  Fisher 
v.  Dowling,  66  Mich.  370.  See  also  Howell 
v.  Merrill,  30  Mich.  283  ;  Hoffman  -•.  Harring- 
ton, 44  Mich.  183. 

Minnesota. — Beardsley  v.  Crane,  52  Minn. 
537;  Borer  v.  Lange,  44  Minn.  281. 

Mississippi. — May  v.  Baskin,  12  Smed.  # 
M.  (Miss.)  428;  Morton  v.  Jackson,  1  Smed. 
&  M.  (Miss.)  494,  40  Am.  Dec.  107  ;  Spears  v. 
Burton,  31  Miss.  547 ;  Foute  v.  Fairman,  48 
Miss.  550;  Newman  v.  Foster,  3  How.  (Miss.) 
383,  34  Am.  Dec.  98. 

Missouri. — Hoffman  v.  Riehl,  27  Mo.  554: 
Campbell  v.  Wood,  116  Mo.  196.  See  also 
Diggs  v.  Kurtz  (Mo.  1896),  33  S.  W.  Rep.  815. 

Nebraska. — Parol  evidence  is  admissible  to 
prove  that  a  particular  line  called  for  in  a 
deed,  and  about  which  there  is  some  uncer- 
tainty, was  at  the  time  the  deed  was  made 
generally  recognized  by  the  name  used  in  the 
deed.  Hanlon  v.  Union  Pac.  R.  Co.,  40 
Neb.  52. 

Neiv  Hampshire.-  Clough  v.  Bowman,  15 
I  Volume  IV. 


Establishment  of  Boundaries  BOUNDARIES 


by  Evidence. 


(2)  To  Prove  Location  on  the  Ground. — Parol  evidence  is  admissible  to  show 
that  the  course  and  boundary  as  described  in  a  survey  and  patent  are  incor- 
rectly stated,  and  that  they  are  otherwise  located  on  the  ground.1 


N.  H.  504;  Claremont  v.  Carlton,  2  N.  H. 
373,  9  Am.  Dec.  88;  Miller  v.  Silsby,  8  N.  H. 
474;  Hall  v.  Davis,  36  N.  H.  569;  Gibson  v. 
Poor,  21  N.  H.  440,  53  Am.  Dec.  216.  See 
Kenniston  v.  Hannaford,  55  N.H.268;  Leach 
v.  Bancroft,  61  N.  H.  411;  State  v.  Vale 
Mills,  63  N.  H.  4;  Lawrence  v.  Tennant,  64 
N.  H.  532;  Greenleaf  v.  Kilton,  11  N.  H.  530. 

New  Jersey. — Blackman  v.  Doughty,  40  N. 
J.  L.  319;  Emmett  v.  Briggs,  21  N.  J.  L.  53; 
Opdyke  v.  Stephens,  28  N.  J.  L.  90. 

New  York. — Rockwell  v.  Adams,  6  Wend. 
(N.  Y.)  467 ;  Jackson  v.  Bowen,  1  Cai.  (N.  Y.) 
363,  2  Am.  Dec.  193;  Jackson  v.  Dysling,  2 
Cai.  (N.  Y.)  198;  Jackson  v.  Laird,  8  Johns. 
(N.  Y.)  489 ;  Stuyvesant  v.  Tompkins,  9  Johns. 
<N.  Y.)  61 ;  Jackson  v.  M'Call,  10  Johns.  (N. 
Y.)  377,  6  Am.  Dec.  343;  McCormick  v. 
Barnum,  10  Wend.  (N.  Y.)  104;  Clark  v. 
Baird,  9  N.  Y.  183;  Stewart  v.  Patrick,  68  N. 
Y.  450. 

North  Carolina. — Den  v.  Green,  2  Hawks 
(N.  Car.)  218;  Waters  v.  Simmons,  7  Jones  L. 
(N.  Car.)  541 ;  Archibald  v.  Davis,  5  Jones  L. 
(N.  Car.)  322;  Bustin  v.  Christie,  2  Hayw. 
(N.  Car.)  99;  Loften  v.  Heath,  2  Hayw.  (N. 
Car.)  347;  Brooks  v.  Britt,  4  Dev.  L.  (N.  Car.) 
481 ;  Reed  v.  Shenck,  2  Dev.  L.  (N.  Car.)  415 ; 
Hurley  v.  Morgan,  1  Dev.  &  B.  L.  (N.  Car.) 
425,  28  Am.  Dec.  584;  Cooper  v.  White,  1 
Jones  L.  (N.  Car.)  392;  Bullard  v.  Barksdale, 
11  Ired.  L.  (N.  Car.)  468;  Wynne  v.  Alex- 
ander, 7  Ired.  1^.  (N.  Car.)  237, 47  Am.  Dec.  326. 

Where  in  a  dispute  as  to  boundary  the  plain- 
tiff testified  that  corner  trees  were  originally 
marked  on  the  lines  of  the  land,  and  that  where 
one  corner  tree  had  disappeared  he  had  marked 
another  to  show  where  it  had  stood,  this  was 
held  to  be  competent  testimony.  Lewis  v. 
John  L.  Roper  Lumber  Co.,  113  N.  Car.  55. 

Ohio. — Barton  v.  Morris,  15  Ohio  408;  Eg- 
gleston  v.  Bradford,  10  Ohio  316;  Schlief  v. 
Hart,  29  Ohio  St.  150;  McAfferty  v.  Conover, 
*l  Ohio  St.  99,  70  Am.  Dec.  57;  Hildebrand  v. 
Fogle,  20  Ohio  147. 

Oregon. — Parol  evidence  is  admissible  to 
prove  the  original  location  of  a  boundary  where 
there  is  a  latent  ambiguity  in  the  description 
of  such  boundary  in  a  patent,  and  such  bound- 
ary as  a  matter  of  fact  was  not  surveyed  on  the 
line  indicated  in  the  patent.  Kanne  v.  Otty, 
25  Oregon  531. 

Pennsylvania. —  Where  the  defendants  in 
an  action  claim  under  lessors  of  the  plaintiff, 
evidence  that  the  lessors  located  the  lands  by 
agreement  with  the  lessees  is  admissible  in 
order  to  prove  the  boundary  of  such  lands. 
Thompson  v.  Ridelsperger,  144  Pa.  St.  416,48 
Leg.  Int.  (Pa.)  515. 

South  Carolina. — Foreman  v.  Sandefur,  1 
Brev.  (S.  Car.)  474. 

Tennessee. —  Massengill  v.  Boyles,  11 
Humph.  (Tenn.)  115;  Houston  v.  Matthews,  1 
Yerg.  (Tenn.)  116;  Bishop  v.  Arnold,  Peck 
(Tenn.)  366;  Dallum  v.  Breckenridge,  Cooke 
(Tenn.)  152;  Dver  v.  Yates,  1  Coldw.  (Tenn.) 
4C.ofL.— 54  i 


136.  But  parol  evidence  is  not  admissible  to 
prove  a  line  which  has  never  been  marked, 
Massengill  v.  Boyles,  4  Humph.  (Tenn.)  205; 
Mayse  v.  Lafferty,  1  Head  (Tenn.)  60;  or  to 
prove  an  entry  indefinite  on  its  face.  Barnes 
v.  Sellars,  2  Sneed  (Tenn.)  33. 

Texas. — A  mark  or  name  in  a  survey  may  be 
shown  by  parol  evidence  to  be  that  called  for 
in  a  grant  although  referred  to  by  a  different 
name  in  the  field  notes  returned  to  the  land 
office.    Buford  v.  Bostick,  50  Tex.  371. 

Where  the  boundary  between  two  lots  is 
disputed,  the  evidence  of  one  of  the  owners 
that  when  he  bought,  the  other  owner  being 
in  possession  under  his  deed,  their  common 
grantor  marked  the  boundary  on  the  ground, 
is  admissible.  Windus  v.  James  (Tex.  1892), 
19  S.  W.  Rep.  873. 

Vermont. —  Where  some  of  the  distances  in 
the  calls  of  a  survey  must  be  disregarded  in 
order  to  make  the  linen  close,  and  no  mon- 
uments are  referred  to  in  the  description,  oral 
testimony  is  admissible  to  locate  the  bound- 
ary line.    Rugg  v.  Ward,  64  Vt.  402. 

Where  parties  testified,  in  a  dispute  as  to 
the  proper  boundary  line  between  two  towns, 
that  they  had  occupied  land  up  to  the  town  line, 
this  was  held  competent  testimony.  Aldrich 
v.  Griffith,  66  Vt.  390. 

West  Virginia. — McMullin  v.  Lewis,  5  W. 
Va.  144. 

Wisconsin.  — Messer  v.  Oestreich,  52  Wis. 
684;  Whitney  v.  Robinson,  53  Wis.  309;  Mc- 
Millan v.  Wehle,  55  Wis.  685. 

Parol  evidence  is  admissible  to  show  the 
practical  construction  given  by  the  parties  as 
to  the  meaning  of  a  description,  the  monu- 
ments defining  the  boundary  being  no  longer 
in  existence,  and  also  to  prove  long  continued 
occupation  up  to  a  defined  line.  Racine  v. 
J.  I.  Case  Plow  Co.,  56  Wis.  539. 

1.  Paxol  Evidence  Admissible  to  Prove  Loca- 
tion on  the  Ground. — Conn  v.  Penn,  Pet.  (C. 
C.)  496;  Mageehan  v.  Adams,  2  Binn  (Pa.) 
109;  Caldwell  v.  Holler,  40  Pa.  St.  160;  Reid 
v.  Langford,  3  J.  J.  Marsh.  (Ky.)  420.  See 
Horton  v.  Brown,  130  Ind.  113. 

The  Intention  of  the  Parties  to  a  deed  describ- 
ing lands  as  bounded  by  the  line  of  a  highway 
where  the  line  of  the  highway  as  surveyed 
differs  from  the  line  as  actually  used  may  be 
proved  by  parol  evidence.  Wead  v.  St.  Johns- 
bury,  etc.,  R.  Co.,  64  Vt.  52. 

The  Testimony  of  a  Surveyor  is  admissible  to 
show  that  where  there  were  calls  in  the  origi- 
nal surveys  for  unmarked  trees,  pointing  them 
out  by  their  species,  size,  and  course  and  dis- 
tance from  corners,  he  found  trees  of  the 
same  species  about  the  proper  course  and  dis- 
tance from  the  corners;  and  that  there  might 
be  some  discrepancy  between  the  bearing  of 
the  trees  as  given  in  the  original  survey  and 
as  he  found  them  on  the  ground,  owing  to  the 
variation  in  the  declination  of  the  needle. 
Angle  v.  Young  (Tex.  Civ.  App.  1894),  25  S. 
W.  Rep.  798. 
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(3)  To  Establish  Lost  Corners. — It  is  also  admissible  to  show  where  monu- 
ments originally  stood  when  they  are  lost  or  their  location  is  uncertain,1  and 
has  sometimes  been  admitted  to  prove  marked  lines  or  corners  not  called  for  in 
the  grant.2 

3.  Hearsay  Evidence — a.  In  General. — The  general  rule  is  that  hearsay 
testimony  is  incompetent,3  yet  cases  of  boundary  constitute  an  exception  to 
this  rule.4 

In  England  such  evidence  was  held  inadmissible  in  the  case  of  disputed 
boundary  between  private  individuals,  except  where  it  could  be  shown  that 
the  boundary  of  the  private  estates  was  identical  with  that  of  a  hamlet,  or 
parish,  or  some  other  designated  limit  of  a  public  or  quasi  public  character.5 

Particular  Facts. — But  even  in  such  a  case  hearsay  is  not  admissible  in  evi- 
dence as  to  particular  facts.6 

In  the  United  States  hearsay  evidence  is  admissible  both  upon  questions  of 
boundary  affecting  public  rights,'7  and  also  in  the  case  of  disputes  as  to  boundary 


Where  there  was  a  dispute  as  to  the  bound- 
ary line  between  two  surveys,  the  testimony 
of  a  surveyor  was  admissible  to  prove  that  the 
field  notes  of  the  later  survey  were  made  in 
his  presence  at  the  office  of  the  surveyor  and 
not  upon  the  ground,  and  that  the  intention 
was  to  include  the  land  between  the  older  sur- 
vey and  another.  McCreary  v.  Douglass,  5 
Tex.  Civ.  App.  492. 

1.  Parol  Evidence  Admissible  to  Establish  Lost 
Monuments — California. — Ferris  v.  Coover, 
10  Cal.  624;  Colton  v.  Seavey,  22  Cal.  496. 

Maine. — Abbott  v.  Abbott,  51  Me.  581. 

Massachusetts. —  Storer  v.  Freeman,  6 
Mass.  441,  4  Am.  Dec.  155  ;  Stone  v.  Clark,  1 
Met.  (Mass.)  378,  35  Am.  Dec.  370;  Water- 
man v.  Johnson,  13  Pick.  (Mass.)  267;  Frost  v. 
Spaulding,  19  Pick.  (Mass.)  445,  31  Am. 
Dec.  150. 

Mississippi. — McCaleb  v.  Pradat,  25  Miss. 
257- 

New  Hampshire. — Claremont  v.  Carlton, 
2  N.  H.  369,  9  Am.  Dec.  88. 

New  Jersey. — Opdykc  v.  Stephens,  28  N. 
J.  L.  90. 

Ohio. — McCoy  v.  Galloway,  3  Ohio  282,  17 
Am.  Dec.  591. 

Pennsylvania. — Gratz  v.  Beates,  45  Pa. 
St.  504. 

South  Carolina. — White  v.  Eagan,  1  Bay 
(S.  Car.)  247;  Middleton  v.  Perry,  2  Bay  (S. 
Car.)  539. 

Wherever  There  Is  Doubt  as  to  the  True  Loca- 
tion of  a  survey,  or  any  question  arises  as  to  the 
proper  application  of  a  grant  to  the  land  for 
which  it  calls,  extrinsic  evidence  may  be  ad- 
mitted to  clear  the  matter  up.  Reusens  v. 
Lawson,  91  Va.  226. 

Location  of  Stakes. — Parol  evidence  is  ad- 
missible to  show  the  location  of  stakes  exist- 
ing at  the  time  a  de:d  as  made.  Robinson 
v.  Kime,  70  N.  Y.  154;  Wendell  v.  Jackson,  8 
Wend.  (N.  Y.)  183,  22  Am.  Dec.  635;. 

2.  Marked  Lines  or  Corners  Not  Called  For  in 
Grant. — Den  v.  Green,  2  Hawks  (N.  Car.) 
218;  Cherry  v.  Slade,  3  Murph.  (N.  Car.)  82; 
McNeill  v.  Massey,  3  Hawks  (N.  Car.)  91; 
Safret  v.  Hartman,  5  Jones  L.  (N.  Car.)  185; 
Topping  v.  Sadler,  5  Jones  L.  (N.  Car.)  357; 
Addington  v.  Jones,  7  Jones  L.  (N.  Car.)  582; 
Caraway  v.  Chancy,  6  Jones  L.  (N.  Car.)  361. 


In  Order  to  Ascertain  the  Location  of  an  An- 
cient Patent,  evidence  may  be  adduced  to 
prove  the  existence  and  location  of  a  line  of 
marked  trees  not  called  for  in  the  grant.  Top- 
ping v.  Sadler,  5  Jones  L.  (N.  Car.)  357. 

3.  General  Rule  as  to  Hearsay  Evidence. — 1 
Greenl.  Ev.  (14th  ed.),  §  99;  Queen  v.  Hep- 
burn, 7  Cranch  (U.  S.)  290;  Davis  v.  Wood,  1 
Wheat.  (U.  S.)  6;  Rex  v.  Eriswell,3T.  R.  707. 
See  generally  the  title  Hearsay  Evidence. 

4.  Where  No  Better  Evidence  Is  Procurable, 
hearsay  evidence  is  admissible  to  determine 
the  true  boundary  line.  Donohue  v.  Whit- 
ney (Supreme  Ct.),  39  N.  Y.  St.  Rep.  706, 
15  N.  Y.  Supp.  622.  See  Wheeler  v.  State 
(Ala.),  19  So.  Rep.  963. 

5.  Rule  In  England. — Hunt's  Law  of  Bounda- 
ries, 274;  1  Taylor  on  Evidence  (4th  ed.) 
337;  Thomas  v.  Jenkins,  6  Ad.  &  El.  525,  33 
E.  C.  L.  140;  Brisco  v.  Lomax,  8  Ad.  &  El. 
198,  35  E.  C.  L.  371;  Reg.  v.  Bedfordshire,  4. 
El.  &  Bl.  541,  82  E.  C.  L.  541 ;  Dunraven  v. 
Llewellyn,  15  Q±  B.  791,  69  E.  C.  L.  791; 
Outram  v.  Morewood,  5  T.  R.  121 ;  Doe  v. 
Thomas,  14  East  323,  and  note;  Clothier  v. 
Chapman,  14  East  331 ;  Morewood  v.  Wood, 
14  East  327 ;  Reed  v.  Jackson,  1  East  355 ; 
Barnes  v.  Mawson,  1  M.  &  S.  81 ;  Doe  v. 
Sleeman,  9Q.B.  298,  58  E.  C.  L.  298;  Cur- 
son  v.  Lomax,  5  Esp.  60;  Williams  v.  Mor- 
gan, 15  C^  B.  782,  69  E.  C.  L.  782.  See  Da- 
vies  v.  Lewis,  2  Chit.  Rep.  535,  18  E.  C.  L. 
410;  Doe  v.  Richards,  2  Peake  N.  P.  180, 
where  hearsay  was  admitted  in  the  case  of 
private  estates. 

6.  Taylor  on  Evidence,  p.  546;  Nicholls  v. 
Parker,  14  East  331,  note;  Reg.  v.  Bliss,  7 
Ad.  &  El.  550,  34  E.  C.  L.  157;  Dunraven  v. 
Llewellyn,  15  Q.  B.  809,  69  E.  C.  L.  809; 
Smith  v.  Chapman,  10  Graft.  (Va. )  445. 

7.  Rule  in  United  States — Public  Rights. — 
Boardman  v.  Reed,  6  Pet.  (U.  S.)  341 ;  Beaty 
v.  Hudson,  9  Dana  (Ky.)  322;  Bartlctt  v. 
Emerson,  7  Gray  (Mass.)  174;  Hall  v.  Mayo, 
97  Mass.  416;  Long  v.  Colton,  116  Mass.  414; 
Morse -v.  Emery,  49  N.  H.  239,  note;  Smith  v, 
Forrest,  49  N.  H.  230;  Birmingham  v.  An- 
derson, 40  Pa.  St.  506;  Cox  7'.  State,  41  T<  x.  r. 

Hearsay  evidence  is  admitted  to  prove 
county  boundary.  Wimbish  v.  State,  70  Ga. 
718. 
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between  private  landowners,1  but  it  must  appear  that  the  persons  testifying 
had  some  means  of  knowing  the  facts.2 

b.  DECLARATIONS  AND  ADMISSIONS. — Declarations  of  Deceased  Persons  are  ad- 
missible in  evidence  in  questions  relating  both  to  public  and  private  boundary 
lines,  provided  they  were  made  ante  litem  motam  and  by  a  person  who  had 
peculiar  means  of  information,  and  who  had  no  interest  in  the  matter  at  issue 
at  the  time  they  were  made.3 


1.  Rule  In  United  States — Matters  of  Private 
Boundaries. — i  Greenleaf  Evidence  (13th  ed.) 
139,  145,  note;  Malone  Real  Property  Trials 
216;  Myers  Federal  Decisions  Ev.,  1993. 
2013,  2015. 

United  States. — Boardman  v.  Reed,  6  Pet. 
(U.  S.)  341;  Conn  v.  Penn,  Pet.  (C.  C.)  496. 

Alabama.  —  Doe  v.  Mobile,  8  Ala.  279; 
Shook  v.  Pate,  50  Ala.  91. 

Connecticut. — Wooster  Butler,  13  Conn. 
309;  Kinney  v.  Farnsworth,  17  Conn.  355; 
Higley  v.  Bidwell,  9  Conn.  447;  Doolittle 
v.  Blakesley,  4  Day  (Conn.)  265,  4  Am.  Dec. 
218. 

Florida.— -Daggett  v.  Willey,  6  Fla.  482. 

Kentucky. — Cherry  v.  Boyd,  Litt.  Sel.  Cas. 
(Ky.)  7;  Smith  v.  Nowells,  2  Litt.  (Ky.)  160; 
Smith  v.  Prewitt,  2  A.  K.  Marsh.  (Ky.")  155. 

Maryland. — Howell  v.  Tilden,  1  liar.  &  M. 
(Md.)  84. 

New  Hampshire. — Smith  v.  Powers,  15  N. 
H.  546;  Great  Falls  Co.  v.  Worster,  15  N.  H. 
437  ;  Smith  v.  Forrest,  49  N.  H.  230. 

New  York. — Brandt  v.  Ogden,  1  Johns.  (N. 
Y.)  156;  Jackson  v.  M'Call,  10  Johns.  (N.Y.) 
377,  6  Am.  Dec.  343. 

North  Carolina.  —  Den  v.  Southard,  I 
Hawks  (N.  Car.)  45;  Sasser  v.  Herring,  3 
Dev.  L.  (N.  Car.)  340;  McDonald  v.  Mc- 
Caskill,  8  Jones  L.  (N.  Car.)  158;  Dobson  v. 
Finley,  8  Jones  L.  (N.  Car.)  495 ;  Doe  v. 
Shufford,  4  Hawks  (N..  Car.)  116,  15  Am. 
Dec.  512;  Dancy  v.  Sugg,  2  Dev.  &  B.  L.  (N. 
Car.)  515;  Lewis  v.  John  L.  Roper  Lumber 
Co.,  113  N.  Car.  55. 

Pennsylvania. —  Nieman  v.  Ward,  I  W.  & 
S.  (Pa.)  68;  McCausland  v.  Fleming,  63  Pa. 
St.  38. 

South  Carolina. —  Coate  v.  Spear,  3  Mc- 
Cord,  L.  (S.  Car.)  227,  15  Am.  Dec.  628. 

Tennessee. — Beard  v.  Talbot,  Cooke  (Tenn.) 
142. 

Texas. — George  v.  Thomas,  16  Tex.  74,  67 
Am.  Dec.  612;  Stroud  v.  Springfield,  28  Tex. 
649. 

Vermont. — Wood  v.  Willard,  37  Vt.  377,  86 
Am.  Dec.  716;  Child  v.  Kingsbury,  46  Vt.47. 

Virginia. —  Coles  v.  Wooding,  2  Patt.  &  H. 
(Va.)  189;  Harriman  v.  Brown,  8  Leigh  (Va.) 
697;  Ralston  v.  Miller,  3  Rand.  (Va.)  44,  15 
Am.  Dec.  704;  Cline  v.  Catron,  22  Gratt. 
(Va.)  378. 

West  Virginia. — Hill  v.  Proctor,  10  W. 
Va.  84. 

Wisconsin. — Nys  v.  Biemeret,  44  Wis.  104. 

Evidence  that  one  of  the  corners  as  estab- 
lished by  the  original  survey  was  pointed  out 
to  the  witness  by  one  of  the  parties  to  the  sur- 
vey is  admissible  in  proving  a  disputed 
boundary  line.  Beal  v.  Asberry  (Tex.  1892), 
20  S.  W.  Rep.  115. 


2.  Party  Testifying  must  Have  Some  Means  of 
Knowing  the  Facts. — Hunnicutt  v.  Peyton,  102 
U.  S.  365;  Boardman  v.  Reed,  6  Pet.  (U.  S.) 
341 ;  Smith  v.  Forrest,  49  N.  H.  230. 

The  evidence  of  a  witness  in  an  action  as  to 
boundary,  that  a  surveyor  pointed  out  to  him 
the  bearing  trees  and  corner  of  a  survey,  where 
it  is  neither  proved  that  such  surveyor  was  at 
the  time  engaged  in  making  the  original  sur- 
vey, nor  that  he  could  have  known  that  they 
were  the  bearing  trees  of  the  corner  in  ques- 
tion, is  inadmissible.  Titterington  v.  Trees, 
78  Tex.  567.  See  further  Morse  ».  Emery, 
49  N.  H.  239,  note;  Long  v.  Colton,  116  Mass. 
414;  Hall  v.  Mayo,  97  Mrss.  416 ;  Birmingham 
V.  Anderson,  40  Pa.  St.  506;  Cox  v.  State,  41 
Tex.  1 ;  Beaty  v.  Hudson,  9  Dana  (Ky.)  322. 

3.  Declarations  of  Deceased  Persons. — 1  Green- 
leaf  Evidence  (13th  ed.),  §  145,  note;  Ma- 
lone's  Real  Prop.  Trials,  219;  1  Taylor's 
Evidence  547  ;  Hunt's  Law  of  Boundaries,  176. 

England. — Nichollsw.  Parker,  14  East  331 ; 
Doe  v.  Sleeman,  9Q.  B.  298,  58  E.  C.  L.  298; 
Reg.  v.  Milton,  1  C.  &  K.  58,  47  E.  C.  L.  58. 

United  States. — Hunnicutt  v.  Peyton,  102 
U.  S.  333;  Boardman  v.  Reed,  6  Pet.  (U.  S.) 
341- 

Alabama. — Shook  v.  Pate,  50  Ala.  91. 

California. — Morton  v.  Folger,  isCal.  275. 

Connecticut. — Smith  v.  Martin,  17  Conn- 
399;  Kinney  v.  Farnsworth,  17  Conn.  355. 

Illinois—  Noble  v.  Chrisman,  88  111.  186. 

Kentucky. — Whalen  v.  Nisbet,  95  Ky.  464. 

Maryland. — Bladen  v.  Cockey,  1  Har.  &  M. 
(Md.)  230;  Long  v.  Pellett,  1  Har.  &  M. 
(Md.)  531 ;  Weems  v.  Disney,  4  Har.  &  M 
(Md.)  156. 

Massachusetts. — Daggett  v.  Shaw,  5  Met. 
(Mass.)  223;  Hall  v.  Mayo,  97  Mass.  416; 
Wood  v.  Foster,  8  Allen  (Mass.)  24,  85  Am. 
Dec.  681 ;  Niles  v.  Patch,  13  Gray  (Mass.) 
254;  Long  v.  Colton,  116  Mass.  414;  Van  Du- 
sen  v.  Turner,  12  Pick.  (Mass.)  532;  Davis  v. 
Sherman,  7  Gray  (Mass.)  291. 

New  Hampshire. — Pike  v.  Hayes,  14  N.  H. 
19,  40  Am.  Dec.  171 ;  Hobbs  v.  Cram,  22  N.  H 
130;  Smith  v.  Forrest,  49  N.  H.  230;  Melvin 
v.  Marshall,  22  N.  H.  379;  Morse  v.  Emery, 
49  N.  H.  239,  note;  Smith  v.  Powers,  15  N.  H, 
546;  Lawrence  v.  Tennant,  64  N.  H.  532; 
Great  Falls  Co.  v.  Worster,  15  N.  H.  437; 
South  Hampton  v.  Fowler,  54  N.  H.  197;  Wood 
v.  Fiske,  62  N.  H.  173;  Adams  v.  Blodgett, 
47  N.  H.  219,  90  Am.  Dec.  569. 

New  Jersey. — Townsend  f.  Johnson,  3  N. 
J.  L.  279;  Den  v.  Tomlin,  19  N.  J.L.  76;  Hor- 
ner v.  Still  well,  35  N.  J.  L.  310;  Van  Blarcom 
v.  Kip,  26  N.  J.  L.  351. 

New  York. — Morss  v.  Salisbury,  48  N.  Y. 
636;  Morss  v.  Jacobs,  35  How.  Pr.  (N.  Y. 
Super.  Ct. )  90. 
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Declarations  against  interest. — The  declarations  of  a  landowner  adverse  to  his 
own  title  are  admissible  in  evidence,  not  only  against  himself,1  but  either  for  or 
against  all  others  claiming  title  to  the  same  lands  under  him.* 


North  Carolina. — Hartzog  v.  Hubbard,  a 
Dev.  &  B.  L.  (N.  Car.)  241;  Scoggin  v.  Dai- 
ry triple,  7  Jones  L.  (N.  Car.)  46;  Hedrick  v. 
Gobble,  63  N.  Car.  48;  Sasser  v.  Herring,  3 
Dev  L.  (N.  Car.)  340;  Shaffer  v.  Gaynor,  117 
N.  Car.  15;  Caldwell  v.  Neely,  81  N.  Car.  114. 

Pcnnsylva7iia. — Birmingham  v.  Anderson, 

40  Pa.  St.  506;  Sturgeon  v.  Waugh,  2  Yeates 
(Pa.)  476;  Montgomery  v.  Dickey,  2  Yeates 
(Pa.)  212;  McCausland  v.  Fleming,  63  Pa.  St. 
38;  Lilly  v.  Kitzmiller,  1  Yeates  (Pa.)  28; 
Caufman  v.  Presbyterian  Cong.,  6  Binn.  (Pa.) 
59;  Fctrow  v.  Kochenour,  3  Brews.  (Pa.)  138. 

South  Carolina. — Coate  v.  Spear,  3  Mc- 
Cord  L.  (S.  Car.)  227,  15  Am.  Dec.  627. 

Tennessee. — Beard  v.  Talbot,  Cooke  (Tenn.) 
142;  McCloud  v.  Mynatt,  2  Coldw.  (Tenn.) 
163 ;  Lannum  v.  Brooks,  4  Hayw.  (Tenn.)  121. 

Texas. — Evans  v.  Hurt,  34  Tex.  11 1;  Cox 
v.  State,  41  Tex.  1  ;  Stroud  v.  Springfield,  28 
Tex.  649;  George  v.  Thomas,  16  Tex.  92,  67 
Am.  Dec.  612  ;  De  Leon  v.  White,  9  Tex.  607  ; 
Cottingham  v.  Seward  (Tex.  Civ.  App.  1894), 
25  S.  W.  Rep.  797;  Lewis  v.  San  Antonio,  7 
Tex.  301 ;  Welder  v.  Carroll,  29  Tex.  332. 

Vermont. — Child  v.  Kingsbury,  46  Vt.  54; 
Wood  v.  Willard,  37  Vt.  377,  86  Am.  Dec.  716; 
Hadley  v.  Howe,  46  Vt.  144  ;  Powers  v.  Silsby, 

41  Vt.  288. 

Virginia. — Overton  v.  Davisson,  1  Gratt. 
(Va.)  211,  42  Am.  Dec.  544;  Harriman  v. 
Brown,  8  Leigh  (Va. )  697;  Fry  v.  Stowers 
(Va.),  22  S.  E.  Rep.  500;  Cline  v.  Catron,  22 
Gratt.  (Va.)  378. 

West  Virginia. — Hill  v.  Proctor,  10  W. 
Va.  84. 

The  Declarations  of  a  Deceased  Surveyor,  made 
by  him  at  the  time  of  examining  the  lines  of 
a  tract  of  land  and  upon  the  ground,  are  ad- 
missible in  evidence.  Kramer  v.  Goodlander, 
98  Pa.  St.  366. 

But  the  testimony  of  a  witness  as  to  what  a 
deceased  surveyor  told  him  is  not  admissible. 
Hill  ih  Smith,  6  Tex.  Civ.  App.  312. 

The  declarations  of  a  deceased  surveyor  are 
inadmissible  to  prove  the  lines  and  corners  of 
an  original  survey  at  which  he  was  not  pres- 
ent, though  he  took  part  in  a  subdivision  of 
the  survey.  Angle  v.  Young  (Tex.  Civ.  App. 
1894),  25  S.W.  Rep.  798.  See  also  Von  Rosen- 
berg v.  Haynes,  85  Tex.  357. 

The  declarations  of  a  deceased  chainman  as 
to  the  corner  and  line  trees  of  a  survey  are 
admissible  in  evidence,  but  statements  made 
by  him  as  to  the  locality  of  the  land  and  the 
streams  which  the  boundary  lines  would  cross 
are  not  admissible  for  defining  the  boundaries 
of  the  tract.  Smith  v.  Chapman,  10  Gratt. 
(Va.)  445. 

Interest. —  Neither  are  the  declarations  of 
deceased  persons  admissible  where  it  is  shown 
that  from  their  circumstances  they  had  an  in- 
terest in  making  them.  Shepherd  v.  Thomp- 
son, 4  N.  H.  213;  Smith  v.  Powers,  15  N.  H. 
546;  Morrill  v.  Foster,  33  N.  H.  379;  Wendell 
v.  Abbott,  45  N.  H.  349.  See  Brown  v.  An- 
derson, 90  Ind.  93. 


1.  Declarations  against  Interest.  —  Malone's 

Real  Prop.  Trials,  226;  Barough  v.  White,  4 
B.  &  C.  325,  10  E.  C.  L.  345;  Spargo  v. 
Brown,  9  B.  &  C.  935,  17  E.  C.  L.  525 ;  Smith 
v.  Chapman,  10  Gratt  ( Va.)  445  ;  Van  Blarcom 
v.  Kip,  26  N.  J.  L.  351  ;  Horner  v.  Stillwell, 
35  N.  J.  L.  310;  Deming  v.  Carrington,  12 
Conn.  1,  30  Am.  Dec.  591. 

The  declarations  and  admissions  of  an  own- 
er of  land  are  not  admissible  when  the  prop- 
erty was  not  acquired  until  after  the  declara- 
tions were  made.  Reed  v.  Phillips  (Tex. 
1896),  33  S.  W.  Rep.  986. 

The  declaration  made  to  uninterested  per- 
sons, by  a  party  to  an  action  brought  to 
determine  a  boundary  line,  that  he  claimed 
to  a  certain  interior  line,  and  intended  to 
move  back  his  fence  after  the  land  was  sur- 
veyed, did  not  estop  him  from  claiming  title 
to  land  within  his  enclosure  for  fifteen  years 
by  adverse  possession,  but  might  be  introduced 
to  show  an  absence  of  such  adverse  claim. 
Critchlow  v.  Beatty  (Ky.  1893),  23  S.  W.  Rep. 
960.  See  further  Morss  v.  Salisbury,  48  N.  Y. 
636;  Morss  v.  Jacobs,  35  How.  Pr.  (N.  Y. 
Super.  Ct.)  96;  Burlingame  v.  Robbins,  21 
Barb.  (N.  Y.)  327;  Smith  v.  Martin,  17  Conn. 
401. 

The  declarations  of  a  landowner  in  respect 
to  the  boundaries  of  his  land  are  admissible 
against  himself  to  prove  the  construction  he 
put  upon  the  extent  of  his  own  title,  but  they 
do  not  constitute  a  bar  in  equity  against  the 
purchasers  of  adjoining  lands.  Swartz  v. 
Moore,  5  S.  &  R.  (Pa.)  257. 

So  the  declarations  of  a  party  while  build- 
ing a  fence  are  as  admissible  as  his  acts  in  his 
own  favor  to  prove  that  he  believed  the  line 
as  marked  by  such  fence  to  be  the  true  bound- 
ary.   Yates  v.  Shaw,  24  111.  367. 

The  Declarations  of  Former  Owners  against 
their  own  interest  are  admissible  in  evidence 
on  questions  of  boundary.  Bower  v.  Earl, 
18  Mich.  367;  Purkiss  v.  Benson,  28  Mich. 
538;  Moran  v.  Lezotte,  54  Mich.  83. 

Tne  declarations  of  a  former  owner  are 
competent  though  not  conclusive  evidence 
against  those  claiming  under  him  as  to  the  ex- 
tent and  boundaries  of  a  certain  tract  of  land 
if  made  while  he  was  proprietor  of  such  land. 
Treat  v.  Strickland,  23  Me.  234.  See  Evans 
v.  Hurt,  34  Tex.  1 11. 

Where  in  an  action  in  regard  to  a  disputed 
boundary  line  the  plaintiff  adduced  in  evi- 
dence declarations  in  his  favor  as  to  such  line, 
made  by  the  grantors  of  the  defendant  while 
they  were  in  possession  of  the  undisputed 
premises  of  the  defendant,  it  was  held  that  the 
defendant  might  prove  declarations  made  by 
the  same  parties  during  the  same  time  contra- 
dicting such  evidence  of  the  plaintiff's,  and  that 
such  declarations  were  admissible  to  prove 
the  extent  and  boundary  of  the  land  claimed 
by  the  defendant's  grantors.  Smith  v.  Mc- 
Namara,  4  Lans.  (N.  Y.)  169. 

2.  England. — Carne  v.  Nicoll,  1  Bing  N. 
Cas.  430,  27  E.  C.  L.  446;  Crease  v.  Barrett, 
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The  Limitations  of  the  Rule  as  to  the  admissibility  of  declarations,  made  ante 
litem  mot  am,  for  the  purpose  of  proving  boundary,  are  different  in  different 
states,  but  as  a  general  rule  it  must  be  shown  that  the  declarant  had  competent 
knowledge  of  the  matter  at  issue,  and  that  he  has  died  since  the  declaration 
was  made.1 

Evidence  of  Admissions,  to  be  adduced  in  questions  of  boundary,  should  be 
clear  and  unequivocal.2 

Erroneous  Boundary  Line. — The  admission  by  a  landowner  that  an  erroneous 
boundary  line  is  the  true  one  has  no  effect  upon  his  title.3 

Calls  in  the  Deed. — Neither  will  the  admissions  of  the  predecessors  in  title  of 
the  parties  to  an  action  to  determine  boundary  prevail  against  the  calls  of  their 
deeds.* 


I  C.  M.  &  R.  919;  Davies  v.  Pierce,  2  T.  R. 
53;  Peaceable  v.  Watson,  4  Taunt.  16. 

Connecticut. — Beers  v.  Hawley,  2  Conn. 
467;  Norton  v.  Pettibone,  7  Conn.  319,  18 
Am.  Dec.  116;  Fitch  v.  Chapman,  10  Conn. 
12;  Rogers  v.  Moore,  10  Conn.  13;  Newell  v. 
Roberts,  13  Conn.  71 ;  Bushnell  v.  Church,  15 
Conn.  421;  Smith  v.  Martin,  17  Conn.  401; 
Ramsbottom  v.  Phelps,  18  Conn.  285. 

Maryland. — Dorsey  v.  Dorsey,  3  Har.  &  J. 
(Md.)  410,  6  Am.  Dec.  506;  McDowell 
Goldsmith,   6  Md.  338,  61  Am.  Dec.  305; 
Keener  v.  Kauffman,  16  Md.  308. 

New  York. — Jackson  v.  Davis,  5  Cow.  (N. 
Y.)  123,  15  Am.  Dec.  451 ;  Jackson  v.  Bard,  4 
Johns.  (N.  Y.)  230,  4  Am.  Dec.  267;  Jackson 
v.  M'Call,  10  Johns.  (N.  Y.)  377,  6  Am.  Dec. 
343- 

Pennsylvania. — Strickler  v.  Todd,  10  S.  & 
R.  (Pa.)  63,  13  Am.  Dec.  649. 

Where  a  Party  Formerly  Owned  the  Land  In 
Trust,  a  declaration  made  by  him  as  to  the 
boundary,  and  an  ancient  plan  coming  from 
his  predecessor  and  delivered  by  him  as  cor- 
rect, were  held  admissible  against  those  who 
claimed  under  him.  Chapman  v.  Edmands, 
3  Allen  (Mass.)  512. 

Where  a  former  owner  of  land,  who  has 
since  conveyed  it  by  deed,  declared  during  his 
occupation  of  the  said  land  that  a  certain 
corner  was  one  of  his  corners,  such  a  declara- 
tion is  admissible  in  evidence  against  a  subse- 
quent owner  of  the  premises  in  a  suit  as  to  the 
boundary  of  the  land,  although  it  may  tend  to 
show  that  the  land  is  less  in  quantity  than  if 
it  were  defined  by  the  calls  in  the  deed. 
Hobbs  v.  Cram,  22  N.  H.  130. 

The  declarations  of  the  defendant's  grantor 
may  be  adduced  in  an  action  to  settle  bound- 
ary where  such  declarations  go  to  show  the 
establishment  of  a  disputed  corner  by  agree- 
ment between  former  owners,  and  may  be 
taken  by  the  jury  as  proof  so  far  as  they  may 
be  thought  entitled  to  weight.  Eubanks  v. 
Harris,  1  Spears  L.  (S.  Car.)  183. 

1.  Limitations  of  Rule  as  to  Declarations 
Made  Ante  Litem  Motam. — Buchanan  v.  Moore, 
10  S.  &  R.  (Pa.)  281 ;  Miller  v.  Wood,  44  Vt. 
38T ;  Lay  v.  Neville,  25  Cal.  545. 

In  many  states  evidence  is  received  of  the 
declarations  of  deceased  persons,  made  ante 
litem  motam,  as  to  the  boundaries  of  private 
estates,  but  the  limitations  of  the  rule  are  dif- 
ferent in  different  states.  Long  v.  Colton, 
116  Mass.  414;  Kramer  v.  Goodlander,  98  Pa. 


St.  366;  Hunnicutt  v.  Peyton,  102  U.  S.  333; 
Evarts  v.  Young,  52  Vt.  329;  Smith  v.  For- 
rest, 49  N.  H.  230;  Kinney  v.  Far ns worth,  17 
Conn.  355  ;  Chapman  v.  Twitchell,  37  Me.  59, 
58  Am.  Dec.  773;  Jackson  v.  M'Call,  10  Johns. 
(N.  Y.)  377,  6  Am.  Dec.  343. 

The  Declarant  must  have  Competent  Knowl- 
edge and  must  have  since  died,  to  make  his 
statement  admissible.  1  Greenl.  Ev.  ( 13th  ed. ) 
145,  note. 

Declarations  are  not  admissible  where  the 
party  does  not  know  the  premises.  Draper  v. 
Stanley,  1  Heisk.  (Tenn.)  432  ;  Hall  v.  White- 
hall Water  Power  Co.,  103  N.  Y.  129. 

The  Declaration  of  an  Auctioneer  at  a  sale  of 
real  estate,  that  the  land  extended  to  a  certain 
line  on  the  south  side,  was  held  not  to  be  evi- 
dence in  favor  of  the  purchaser  against  the 
adjoining  owner  on  the  south  in  a  controversy 
as  to  the  line.  Scofield  -'.  Lockwood,  35  Conn. 
425- 

Declarations  Made  by  a  Surveyor,  chain  car- 
rier, or  other  person  who  was  present  at  the 
making  of  a  survey,  provided  they  were  made 
ante  litem  motam  and  the  person  making  them 
is  dead,  are  admissible  as  to  the  acts  done  by 
or  under  the  authority  of  the  surveyor  in  mak- 
ing the  survey.  Overton  v.  Davis«on,  1  Graft 
(Va.)  2ii,  42  Am.  Dec.  544. 

2.  Richards  v.  Morgan,  4  B.  &  S.  641,  116 
E.  C.  L.  641 ;  Polk  v.  Robertson,  1  Overt. 
(Tenn.)  463.  See  Jackson  v.  Dobbin,  3  Johns. 
(N.  Y.)  223;  Embree  v.  Ellis,  2  Johns.  (N. 
Y.)  119;  Jackson  v.  Shearman,  6  Johns.  (N.Y.) 
19;  Davis  v.  Jones,  3  Head  (Tenn.)  603;  Pay- 
ton  v.  Dixon,  Peck  (Tenn.)  148;  Wallace  v. 
Goodall,  18  N.  H.  439. 

3.  Erroneous  Boundary  Line. —  1  Greenl.  Ev., 
§  203;  Crowell  v.  Bebee,  10  Vt.  33,  33  Am. 
Dec.  172;  Polk  v.  Robertson,  1  Overt.  (Tenn.) 
456;  Craig  v.  Baker,  Hard.  (Ky.)  288;  Arm- 
strong v.  Risteau,  5  Md.  276,  59  Am.  Dec.  115; 
Hughes  v.  Howard,  3  Har.  &  J.(Md.)  9;  Wil- 
son v.  Inloes,  6  Gill  (Md.)  164. 

4.  Calls  In  a  Deed. — Where  the  boundary  line 
between  two  adjoining  farms  is  in  dispute, 
they  having  been  occupied  in  such  a  way  as  to 
exc  lude  any  practical  location,  the  statements 
and  admissions  of  ancestors  of  the  parties, 
made  while  in  possession  of  both  farms,  as  to 
certain  trees  upon  the  farms  being  line  trees, 
cannot  be  allowed  to  prevail  against  the  bound- 
ary line  as  defined  by  the  calls  of  the  deeds 
where  such  line  can  be  located  by  surveys. 
Waugh  v.  Waugh,  28  N.  Y.  94. 
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Nor  Will  the  Parol  Admission  of  a  Former  Owner,  though  admissible,  that  he  and  his 

adjoining  owner  had  marked  a  boundary  line,  prevail  against  the  admission  of 
such  adjoining  owner  that  the  line  so  marked  was  included  within  the  land  of 
the  grantee.1 

c.  General  Repute — The  Rule  of  the  common  Law  was  that  evidence  of 
general  reputation,  whether  oral  or  written,  was  admissible  to  prove  public 
boundary,  but  that  the  boundaries  of  private  estates  could  not  be  so  proved.2 

In  the  United  states,  as  a  general  rule,  the  common-law  rule  has  been  broken  in 
upon,  and  common  reputation  is  admissible  to  prove  the  boundaries  of  private 
landowners  as  well  as  public  boundaries.3 

Requisites  of  Such  Evidence. — But  such  evidence  must  come  from  those  having 
competent  knowledge  and  who  are  disinterested,4  and  it  must  have  something 
definite  to  adhere  to,  or  be  supported  by  acquiescence  or  long  enjoyment,6  or 
it  must  be  traditionary  or  derived  from  ancient  sources,6  and  it  must  be  the 


1.  Parol  Admissions  Made  by  the  Defendant's 
Predecessor  in  title,  that  the  land  in  dispute 
belonged  to  the  plaintiff,  and  that  he  and  the 
plaintiff  had  laid  out  a  boundary  and  had 
agreed  upon  a  dividing  line  between  them, 
are  admissible  in  evidence  to  prove  a  bound- 
ary line  and  location  and  possession  up  to  it; 
but  such  admissions  are  not  sufficient  to  prove 
the  title  to  be  in  the  plaintiff  by  possession 
when  the  plaintiff  himself  has  admitted  that 
the  land  in  dispute  was  embraced  within  the 
lines  as  described  in  the  defendant's  deed. 
Armstrong  v.  Risteau,  5  Md.  256,  59  Am. 
Dec.  115. 

The  Admissions  of  a  Husband  as  to  the  bound- 
ary of  lands  held  by  him  in  right  of  his  wife 
are  not  binding  on  the  wife  after  his  death. 
And  admissions  as  to  boundary,  to  be  binding, 
must  be  with  full  knowledge  of  the  facts, 
and  this  knowledge  is  a  question  of  fact  for 
the  jury.  Dill  v.  Wilkins,  2  Nova  Scotia 
"3 

2.  Evidence  of  General  Reputation — Common- 
law  Rule. — See  supra,  this  section,  Hearsay 
Ez'idence — In  General. 

In  a  dispute  as  to  boundary  of  two  manors 
a  verdict  was  taken  for  the  plaintiff  subject  to 
the  award  of  an  arbitrator,  who  was  to  deter- 
mine for  whom  the  verdict  was  to  be  finally 
entered,  and  set  out  the  boundary.  Eventually 
his  award  directed  a  verdict  to  be  entered  for 
the  defendant,  but  in  a  subsequent  action  by 
the  same  defendant  against  a  third  party  the 
original  verdict  was  received  and  the  award 
rejected  as  evidence  of  general  repute  where 
the  question  virtually  was  as  to  the  boundary 
of  the  same  two  manors.  Evans  v.  Rees,  10 
Ad.  &  El.  151,  37  E.  C.  L.  80,  2  P.  &  D.  626. 

3.  Shaffer  v.  Gaynor,  117  N.  Car.  15.  See 
supra,  this  section,  Hearsay  Evidence — In 
General. 

4.  Evidence  must  Come  from  Parties  Possessed 
of  Competent  Knowledge. — Shutte  v.  Thomp- 
son, 15  Wall.  (U.  S.)  151. 

Those  offering  in  evidence  general  reputa- 
tion, to  prove  ancient  boundaries,  must  con- 
fine their  proof  to  the  declarations  of  persons 
having  a  competent  knowledge  of  the  matter 
and  who  are  since  dead.  Layw.  Neville,  25 
Cal.  545. 

See  Smith  v.  Nowells,  2  Litt.  (Ky.)  160; 
Beaty  v.  Hudson,  9  Dana  (Ky.)  322;  Smith  v. 


Shackleford,  9  Dana  (Ky.)  465;  Holland  v. 
Overton,  4  Yerg.  (Tenn.)  482. 

6.  Mere  Rumor  or  Local  Opinion,  founded 
upon  no  evidence  of  possession  or  acquies- 
cence, that  the  boundary  as  described  in  a 
man's  deed  includes  certain  lands,  is  not  ad- 
missible as  evidence  of  general  repute  in  ques- 
tions of  boundary.  Evidence  of  general  rep- 
utation must  have  something  definite  to  ad- 
here to,  or  it  must  be  supported  by  proof  of 
acquiescence  or  possession,  in  order  to  render 
it  admissible.  Mendenhall  v.  Cassells,  3  Dev. 
&  B.  L.  (N.  Car.)  49.  See  further  Adamson 
v.  Potts,  4  Pa.  St.  234;  Doe  v.  Mobile,  8  Ala. 
279. 

6.  Traditionary  or  Derived  from  Ancient 
Sources. — Shutte  v.  Thompson,  15  Wall.  (U. 
S.)  151 ;  Archibald  v.  Davis,  5  Jones  L.  (N. 
Car.)  322;  Duluth  Storage,  etc.,  Co.  v.  Pren- 
tice, 50  Fed.  Rep.  878. 

Illustrations. — Where  certain  Indians  in  con- 
veying lands  reserved  a  tract  described  as 
bounded  on  the  north  by  a  line  some  miles 
long  and  "  running  a  due  west  course  "  from 
a  given  point,  it  was  held  in  a  dispute  arising 
over  a  hundred  years  after,  between  parties 
owning  lands  on  different  sides  of  the  Indian 
line,  that  evidence  of  general  reputation  and 
tradition,  and  the  acquiescence  and  possession 
of  the  owners  of  land  bordering  on  such  line, 
and  of  the  deeds  made  by  them,  and  acts  of 
the  legislature  referring  to  the  line,  were  ad- 
missible in  evidence,  and  should  warrant  the 
jury  in  inferring  that  a  line  varying  some  de- 
grees from  a  "  due  west  "  course  as  described 
in  the  original  grant  was  laid  out,  established, 
assented  to,  and  adopted  by  the  parties,  and 
that  the  line  as  so  found  by  the  jury  should  be 
taken  as  the  true  Indian  line.  Kellogg  v. 
Smith,  7Cush.  (Mass.)  375. 

In  Maine  it  has  been  held  that  traditionary 
evidence  and  the  declarations  of  deceased 
persons,  or  the  diagrams  and  certificates  of 
deceased  surveyors,  are  inadmissible  to  prove 
the  boundaries  of  private  estates,  but  that 
they  are  admissible  to  prove  boundaries  in 
which  the  public  are  interested.  Chapman  v. 
Twitchell,  37  Me.  59,  58  Am.  Dec.  773. 

Where  a  Record  One  Hundred  and  Fifty  Years 
Old  described  .the  boundary  of  a  lot  of  land 
as  "ranging  about  a  rod  to  the  north  of  T.'s 
house,"  evidence  of  a  tradition  among  T.'s 
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opinion  of  the  whole  community  and  not  that  of  individuals.1  General 
reputation  must  be  as  certain  as  to  the  subject-matter  as  direct  evidence  would 
be,2  and  it  cannot  be  admitted  to  contradict  record  evidence.3 

4.  Field  Notes,  Plats,  and  Maps — By  the  United  states  statutes  the  original  field 
notes  and  plats  of  the  government  surveyors  are  made  the  primary  and  best 
evidence  of  boundary.  And  the  courts,  in  construing  a  patent  from  the 
Federal  Government,  which  describes  the  land  granted  by  the  number  of  the 
section,  township,  and  range,  will  look  to  such  plat  and  field  notes,  in  order  to 
locate  the  land.4 


descendants,  residing  upon  the  land,  of  a  state- 
ment made  to  one  of  them  by  his  great-uncle 
sixty  years  before,  while  on  the  land,  as  to  the 
location  of  T.'s  house,  was  held  to  be  inad- 
missible.   Hall  v.  Mayo,  97  Mass.  416. 

1.  In  order  to  prove  boundary  by  public 
repute  it  must  be  the  opinion  of  the  whole 
community  and  not  that  of  individuals.  Nel- 
son v.  Hall,  1  McLean  (U.  S.)  518.  See 
supra,  this  section,  Hearsay  Evidence — In 
General. 

2.  Evidence  of  general  reputation  is  admis- 
sible in  proof  of  private  boundary  lines,  but 
that  evidence  must  be  as  certain  as  to  the 
matter  in  question  as  direct  evidence  would 
be.  Nixon  v.  Porter,  34  Miss.  697,  69  Am. 
Dec.  408. 

And  it  has  been  held  that  where  the  question 
is  as  to  the  title  to  a  piece  of  land  held  by 
adverse  possession  up  to  a  certain  fence,  evi- 
dence of  the  common  repute  that  such  fence 
is  not  the  true  boundary  line  is  inadmissible. 
Atwood  v.  Canrike,  86  Mich.  99. 

3.  Not  Allowed  to  Contradict  Record  Evidence. 
— McCoy  v.  Galloway,  3  Ohio  282,  17  Am. 
Dec.  591. 

In  Boardman  v.  Reed,  6  Pet.  (U.  S.)  328, 
the  court  decided  that  no  facts  behind  the 
patent  can  be  investigated.  Where  the  patent 
grants  land  it  is  only  necessary  for  the 
patentee  to  identify  the  boundary.  Of  course 
the  calls  can  be  explained  by  any  evidence,  or 
controlled  by  other  calls.  See  Stringer  v. 
Young,  3  Pet.  (U.  S.)  320. 

4.  United  States  Statute. — "  The  boundary 
lines  actually  run  and  marked  in  the  surveys 
returned  by  the  surveyor- general  shall  be  es- 
tablished as  the  proper  boundary  lines  of  the 
sections  or  subdivisions  for  which  they  were 
intended."  U.  S.  Rev.  Stat.,  §  2396.  Brown 
v.  Huger,  4  Fed.  Cas.  No.  2013  ;  M'Clintock  v. 
Rogers,  11  111.  279;  Burt  v.  Busch,  82 
Mich.  506;  Goltermann  v.  Schiermeyer, 
in  Mo.  404;  Whitman  v.  Rhomberg  (Tex. 
Civ.  App.  1894),  25  S.  W.  Rep.  451;  Mc- 
Combs  v.  Sheldon  (Tex.  Civ.  App.  1894), 
26  S.  W.  Rep.  1 1 14;  Ratliff  v.  Burleson, 
7  Tex.  Civ.  App.  621.  See  Doe  v.  Hil- 
dreth,  2  Ind.  274;  Alexander  v.  Lively,  5  T.  B. 
Mon.  (Ky.)  159,  17  Am.  Dec.  50;  Critchlow 
v.  Beatty  (Ky.  1893),  23  S.  W.  Rep.  960;  Mor- 
rison v.  Neff,  18  Neb.  133;  Carmichael  v. 
Trustees  of  School  Lands,  3  How.  (Miss.) 
84;  May  v.  Baskin,  12  Smed.  &  M.  (Miss.) 
428;  Den  v.  Van  Houten,  22  N.  J.  L.  61; 
Hanson  v.  Red  Rock  Tp.,  4  S.  Dak.  358;  Tate 
v.  Gray,  1  Swan  (Tenn.)  73;  French  v.  Bank- 
head,  11  Gratt.  (Va.)  136. 

Government  Surveys.  —  A    careful  survey 


made  by  proper  authority  is  the  best  evidence 
of  the  true  boundary  of  a  Mexican  grant. 
Cavazos  v.  Trevino,  6  Wall.  (U.  S.)  773. 
Where  a  County  Surveyor  made  a  Survey  of  a 

tract  of  land  in  accordance  with  the  original 
field  notes  of  the  government  surveyors,  it 
was  held  that  such  survey  was  admissible  to 
establish  the  true  location  of  a  lost  quarter- 
section  corner.  Coe  v.  Griggs,  79  Mo.  35. 
See  Van  Der  Groef  v.  Jones  (Mich.),  65  N. 
W.  Rep.  602. 

The  Surveyors  for  Both  Plaintiff  and  Defendant 
in  an  action  of  trespass  testified  that  they 
made  a  survey  of  the  lands  in  question  accord- 
ing to  the  field  notes  of  the  original  United 
States  surveys,  but  it  was  not  proved  that 
these  surveys  had  been  made  in  the  proper 
manner.  Upon  these  facts  it  was  held  that 
the  defendant  was  not  entitled  to  an  instruc- 
tion that  the  boundary  line  must  be  reestab- 
lished by  reference  to  the  field  notes  of  the 
original  United  States  surveys  and  by  surveys 
made  in  the  usual  and  proper  manner  in  ac- 
cordance therewith.  Fugate  v.  Smith,  4 
Colo.  App.  201 . 

Where  in  drafting  the  field  notes  of  a  survey 
the  surveyor  began  at  a  corner  other  than 
that  at  which  the  witness  said  he  began 
work  in  the  field,  such  evidence  is  not  ren- 
dered thereby  incompetent,  the  description  in 
either  case  substantially  embracing  the  same 
land.  Lumpkin  v.  Draper  (Tex.  1891),  18  S. 
W.  Rep.  1058. 

Though  the  rule  is  that  the  government  sur- 
veys should  govern,  yet  where  they  are  of 
doubtful  accuracy,  or  it  is  difficult  to  ascertain 
them,  acquiescence  by  the  parties  in  a  defined 
boundary,  and  possession  up  to  the  line  as  so 
determined,  will  establish  it  as  the  true  line. 
Yates  v.  Shaw,  24  111.  367. 

The  positive  and  uncontradicted  evidence 
of  credible  witnesses  as  to  the  true  location  of 
an  original  government  corner  will  prevail 
over  a  relocation  made  by  measurements  from 
other  known  corners.  Mills  v.  Penny,  74 
Iowa  172,  7  Am.  St.  Rep.  474. 

Although  Special  Calls  Control  General  and  Dl 
rectory  Calls,  and  even  any  accumulation  of 
them,  yet  the  plat  and  certificate  of  a  survey 
accompanying  a  grant  being  competent  evi- 
dence may,  taken  with  directory  calls,  control 
special  and  locative  ones.  Bell  v.  Hickman, 
6  Humph.  (Tenn.)  398. 

A  survey  is  evidence  of  the  land  conveyed 
even  where  none  of  the  land  is  covered  by  the 
calls  in  the  grant.  Garner  v.  Norris,  1  Yerg. 
(Tenn.)  62. 

The  plat  and  certificate  of  survey  may  be 
referred  to,  to  explain  a  grant  and  show  the 
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Where  the  plat  of  public  lands  represents  the  lines  as  established  by  the 
surveyor  general,  the  same  being  the  lines  according  to  which  the  land  was 
sold,  and  the  field  notes  of  the  original  survey  vary  therefrom,  the  plat  will 
control.1 

Private  Survey. — The  original  plat  made  by  the  public  surveyor  is  always 
admissible  to  prove  the  location  of  the  land,  but  a  private  survey  made  ex 
parte  is  not  admissible.    The  party  should  apply  for  a  resurvey.2 

The  Field  Notes  of  Surrounding  Surveys  may  be  used  in  order  to  determine  the 
boundary  of  a  survey  which  cannot  be  located  by  its  own  calls.3 

Maps  in  Common  Use  at  the  time  a  conveyance  is  made  are  admissible  in  evi- 
dence to  show  the  name  and  location  of  a  certain  line  called  for  in  the  deed, 
the  true  location  of  which  is  uncertain.4 

In  England  a  map  is  receivable  in  evidence  when  it  is  made  by  disinterested 
parties,  and  produced  from  the  proper  custody,  or  where  the  whole  property 
belonged  to  the  person  from  whom  both  parties  claim  at  the  time  the  deed 
was  made,6  and  private  maps  are  as  a  rule  only  admitted  against  those  making 
them,  or  where  it  is  shown  that  they  were  not  made  to  subserve  the  purposes 
of  those  who  made  them.6 

5.  Ancient  Deeds,  Extents,  Surveys,  and  Patents. — Ancient  extents  and  sur- 
veys, recitals  in  ancient  deeds,  old  patents,  and  such  like,  coming  from  the 
proper  custody,  are  admissible  as  evidence  of  general  repute  as  to  the  true 


true  location  and  boundary  of  the  land  con- 
veyed, where  from  the  calls  of  the  grant  a 
doubt  arises  as  to  where  the  boundary  line 
actually  runs.  Disney  v.  Coal  Creek  Min., 
etc.,  Co.,  ii  Lea  (Tenn.)  607. 

Where  it  appears  from  a  surveyor's  book 
that  two  surveys  were  actually  made  but  he 
made  field  notes  of  only  one,  such  survey  is  to 
be  taken  as  the  true  one.  Slayden  v.  Bos- 
well,  1  Bush  (Ky.)  421. 

1.  Beaty  v.  Robertson,  130  Ind.  589. 

2.  Private  Survey. — Cecil  v.  Amberson,  Add. 
(Pa.)  359;  Gratz  v.  Hoover,  16  Pa.  St.  232; 
Surget  v.  Little,  5  Smed.  &  M.  (Miss.)  319; 
Jones  v.  Huggins,  1  Dev.  L.  (N.  Car.)  223,  17 
Am.  Dec.  567;  Gregory  v.  Knight,  50  Mich. 
61 ;  Coe  v.  Griggs,  79  Mo.  35.  But  see  Hobbs 
v.  Outlaw,  6  Jones  L.  (N.  Car.)  174. 

Ex  Parte  Surveys  not  followed  by  adverse 
possession  are  of  but  little  force  as  evidence 
of  boundaries.  In  re  Boundaries  of  Pule- 
hunui,  4  Hawaiian  239;  In  re  Boundaries  of 
Kapahulu,  5  Hawaiian  94. 

3.  Field  Notes  of  Surrounding  Surveys. —  Tay- 
lor Ev.  340,  341 ;  Reusens  v.  Lawson,  91  Va. 
226;  Kuechler  v.  Wilson,  82  Tex.  638;  Sta- 
nus  v.  Smith,  8  Tex.  Civ.  App.  685.  See  also 
Fisher  v.  Kaufman,  170  Pa.  St.  444;  Daniels 
v.  Fitzhugh  (Tex.),  35  S.  W.  Rep.  38.  Com- 
pare Thompson  v.  Langdon,  87  Tex.  254. 

Where  a  question  arises  as  to  the  proper  lo- 
cation of  a  point  called  for  in  a  survey  and 
patent,  the  description  in  the  patent  of  an  ad- 
joining tract  may  be  considered  by  the  court 
where  the  boundaries  of  the  two  tracts  are  co- 
incident for  several  miles,  and  both  have  been 
surveyed  about  the  same  time  by  the  same 
surveyor.  Adair  v.  White  (Cal.  1893),  34  Pac. 
Rep.  338. 

4.  Maps. — Hanlon  v.  Union  Pac.  R.  Co.,  40 
Neb.  52.  See  also  Gunn  v.  Harris,  88  Ga.  439; 
Nicolin  v.  Schneiderhan,  37  Minn.  63;  Red- 
mond v.  Mullenax,  113  N.  Car.  505;  Law- 


rence v.  Haynes,  5  N.  H.  33;  Mayse  v.  Laff- 
erty,  1  Head  (Tenn.)  60;  Kain  v.  Young  (W. 
Va.),  24  S.  E.  Rep.  554. 

A  map  which  has  governed  the  sale  of  cer- 
tain tracts  of  land,  and  which  has  been  ac- 
cepted by  the  proprietors  and  purchasers  as 
the  original  map,  may  be  adduced  in  evidence 
in  order  to  prove  the  boundary  line  of  such 
lots  or  tract.  But  remarks  made  upon  the 
map  by  one  of  the  proprietors  are  not  admis- 
sible. Harmer  v.  Morris,  1  McLean  (U.  S.)44. 

A  survey  is  not  evidence  without  showing 
an  authority  to  make  it,  or  proving  that  such 
authority  existed  and  was  afterwards  lost. 
Wilson  v.  Stoner,  9  S.  &  R.  (Pa.)  39,  11  Am. 
Dec.  664;  Schuylkill,  etc.,  Imp.,  etc.,  Co.  v. 
Munson,  14  Wall.  (U.  S.)  442. 

Entry  as  Evidence. — An  entry  may  be  used 
as  evidence  of  boundary ;  that  the  trees 
claimed  are  called  for  in  the  entry,  and  that 
the  entry  is  connected  with  the  warrant  on 
which  the  grant  issued,  are  proper  facts  to  be 
submitted  to  the  jury.  Smith  v.  Buchannon, 
2  Overt.  (Tenn.)  305. 

6.  Hammond  v.  Bradstreet,  10  Exch.  390; 
Reg.  v.  Milton,  1  C.  &  K.  58,  47  E.  C.  L. 
58;  Pipe  v.  Fulcher,  1  El.  &  El.  111,  102 
E.  C  L.  in  ;  Doe  v.  Lakin,  7  C.  &  P.  481, 
32  E.  C.  L.  592;  Phillips  v.  Hudson,  L.  R.  2 
Ch.  243;  Wilkinson  v.  Allott,  7  Bro.  P.  C. 
518,  4  Gwill.  1585;  Wakeman  v.  West,  7  C. 
&  P.  479,  32  E.  C.  L.  591  ;  Bridgman  v.  Jen- 
nings, 1  Ld.  Raym.  734. 

6.  Hunt's  Law  of  Boundaries  187.  See 
Wilkinson  v.  Allott,  7  Bro.  P.  C.  518,  Cowp. 
366;  Daniel  v.  Wilkin,  7  Exch.  429;  Pollard 
v.  Scott,  Peake  N.  P.  19;  Bridgman  v.  Jen- 
nings, 1  Ld.  Raym.  734. 

As  to  the  Admissibility  of  Private  Surveys,  see 
Evans  v.  Taylor,  7  Ad.  &  El.  626,  34  E.  C.  L. 
183;  Beaufort  v.  Smith,  4  Exch.  450;  Free- 
man v.  Read,  4  B.  &  S.  174,  116  E.  C.  L.  174; 
Daniel  v.  Wilkin,  7  Exch.  429. 
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location  of  a  disputed  boundary  line.1 

Ancient  grants  and  ambiguous  or  doubtful  deeds  may  be  explained  by 
evidence  of  modern  usage  for  the  purpose  of  determining  the  boundaries  of 
the  lands  conveyed  by  such  documents.2 

6.  Judgments,  Decrees,  and  Verdicts. — Outside  of  cases  in  which  the  true 
boundary  has  become  res  adjudicata,  judgments,  decrees,  verdicts,  and  the  like, 
concerning  matters  of  a  public  nature,  are  admissible  in  evidence,  not  exactly 
as  reputation,  but  as  the  decisions  of  competent  tribunals  on  the  matters  in 
issue,  and  this  extends  to  their  admission  when  not  between  the  same  parties, 
or  directly  upon  the  boundary  in  dispute.3 


1.  Ancient  Documents — England. —  Rowe  v. 
Brenton,  8  B.  &  C.  737,  15  E.  C.  L.  335;  At- 
kyns  v.  Hatton,  2  Anstr/387;  Earl  v.  Lewis, 
4  Esp.  1;  Meath  v.  Winchester,  3  Bing.  N. 
Cas.  183,  32  E.  C.  L.  90;  Donegal  v.  Temple- 
more,  9  Ir.  C.  L.  R.  374;  In  re  Belfast  Dock 
Act,  1  Ir.  Eq.  R.  128;   Plaxton  v.  Dare,  10 

B.  &  C.  17,  21  E.  C.  L.  15,  5  M.  &  R.  1 ;  Reg. 
v.  Mytton,  2  El.  &  El.  557,  105  E.  C.  L.  557 ; 
Wilkinson  v.  Allott,  7  Bro.  P.  C.  518;  New- 
castle v.  Broxtowe,  4  B.  &  Ad.  273,  24  E.  C. 
L.  55;  Coombs  v.  Coether,  1  M.  &  M.  398,  22 
E.  C.  L.  339;  Wilberforce  v.  Hearfield,  5  Ch. 
Div.  709;  Evans  v.  Rees,  10  Ad.  &  El.  151,  37 
E.  C.  L.  80;  Doe  v.  Jones,  1  Campb.  367; 
Standen  v.  Chrismas,  10  B.  135,  59  E.  C. 
L.  135;  Long  v.  Collier,  4  Russ.  267;  Doe  v. 
Arkwright,  2  Ad.  &  El.  182,  note,  29  E.  C.  L. 
67,  note;  Doe  v.  Seaton,  2  Ad.  &  El.  171,  29 
E.  C.  L.  62 ;  Irwin  v.  Simpson,  7  Bro.  P.  C. 
317;  Evans  v.  Getting,  6  C.  &  P.  586,  25  E. 

C.  L.  551 ;  Doe  v.  Cartwright,  1  C.  &  P.  218, 
11  E.  C.  L.  373;  Malcomson  v.  O'Dea,  10  H. 
L.  Cas.  614;  Tisdall  v.  Parnell,  14  Ir.  C.  L. 
R.  1 ;  Alcock  v.  Cooke,  5  Bing.  340,  15  E.  C. 
L.  462 ;  White  v.  Beard,  2  Curtis  Eccl.  Rep. 
492.  See  Taylor  v.  Devey,  7  Ad.  &  El.  409, 
34  E.  C.  L.  131 ;  Doe  v.  Skinner,  3  Exch.  84. 

United  States.  —  Harmer  v.  Morris,  1  Mc- 
Lean (U.  S.)  44. 

Maryland. —  Carroll  v.  Norwood,  1  Har.  & 
J.  (Md.)  167. 

Mississippi.  —  Surget  v.  Little,  5  Smed.  & 
M.  (Miss.)  319. 

New  Hampshire. — Adams  v.  Stanyan,  24  N. 

H.  405  ;  Smith  v.  Forrest,  49  N.  H.  230 ;  Morse 
v.  Emery,  49  N.  H.  239,  note. 

Neiv  Jersey. — Den  v.  Van  Houten,  22  N.  J. 
L.  61. 

Neiv  York. — Hunt*.  Johnson,  19  N.  Y.  279. 

North  Carolina. — Dobson  v.  Finley,  8 
Jones  L.  (N.  Car.)  495. 

Pennsylvania. — Huffman  v.  McCrea,  56  Pa. 
St.  95;  Sweigart  v.  Richards,  8  Pa.  St.  436; 
Wray  v.  Miller,  14  Pa.  St.  289. 

As  to  when  recitals  in  ancient  deeds  are 
admissible  to  prove  the  location  of  lines  and 
corners  from  which  a  boundary  may  be  de- 
termined, see  Sparhawk  v.  Bullard,  1  Met. 
(Mass.)  95;  Morris  v.  Callanan,  105  Mass. 
129;  Hathaway  v.  Evans,  113  Mass.  264; 
Drury  v.  Midland  R.  Co.,  127  Mass.  571. 

But  recitals  in  modern  deeds  are  not  ad- 
mitted.   Pettingill  v.  Porter,  8  Allen  (Mass.) 

I,  85  Am.  Dec.  671. 

In  a  dispute  as  to  boundary,  expired  leases, 
though  canceled,  and  counter  parts  of  leases, 


are  admissible  in  evidence.  Plaxton  v.  Dare, 
5  M.  &  R.  1. 

So  ancient  deeds,  wills,  and  other  instru- 
ments are  sometimes  admitted  in  evidence  as 
competent  to  prove  private  rights,  though  tes- 
timony in  regard  to  verbal  declarations  would 
be  excluded  Greenfield  v.  Camden,  74  Me. 
56;  Oldtown  v.  Shapleigh,  33  Me.  278  ;  Ward 
v.  Oxford,  8  Pick.  (Mass.)  476;  Boston  Wa- 
ter Power  Co.  v.  Hanlon,  132  Mass.  483. 

2.  Ancient  Grants  Explained  by  Evidence  of 
Modern  Usage. — Beaufort  v.  Swansea,  3  Exch. 
413;  Le  Strange  v.  Rowe,  4  F.  &  F.  1048; 
Calmady  v.  Rowe,  6  C.  B.  861,  60  E.  C.  L. 
861 ;  Waterpark  v.  Fennell,  7  H.  L.  Cas.  650; 
Atty.-Gen.  v.  Drummond,  1  Dr.  &  War.  353; 
Baird  v.  Fortune,  7  Jur.  N.  S.  926;  Newcastle 
v.  Broxtowe,  iN.&M.  598  ;  Livingston  v.  Ten 
Broeck,  16  Johns.  (N.  Y.)  23,  8  Am.  Dec.  287. 

In  defining  the  boundaries  of  lands  laid  out 
by  the  proprietors  of  a  town,  evidence  to 
prove  that  it  was  a  common  practice  of  sur- 
veyors to  overrun  the  distances  called  for  in 
deeds  and  grants,  was  held  admissible  in  or- 
der to  prove  that  boundaries  of  an  ancient 
grant  made  by  the  state  in  an  adjacent  town 
exceeded  the  distances  given  in  the  calls  of 
the  grant  itself.  Owen  v.  Bartholomew,  9 
Pick.  (Mass.)  520. 

3.  Judgments,  Decrees,  and  Verdicts. — Tyler's 
Law  of  Boundaries,  p.  307 ;  2  Taylor  Ev.,  p. 
1437;  Reed  v.  Jackson,  1  East  355;  Brisco  v. 
Lomax,  8  Ad.  &  El.  198,  35  E.  C.  L.  371; 
Nelson  v.  Hall,  1  McLean  (U.  S.)  518;  Phillips 
v.  Jamieson,  51  Mich.  153;  Smith  v.  Shackle- 
ford,  9  Dana  (Ky.)  452;  Beaty  v.  Hudson,  9 
Dana  (Ky.)  322.  .  See  Harriman  v.  Brown,  8 
Leigh  (Va.)  697. 

Illustrations. —  In  an  action  involving  the 
true  location  of  a  boundary  line,  a  dividing 
line  run  under  a  warrant  of  the  probate  court 
is  admissible  in  evidence  not  only  in  so  far  as 
it  relates  to  the  lots  between  which  the  bound- 
ary line  is  in  question,  but  also  so  far  as  it  sets 
out  the  boundaries  of  other  lots  from  the  loca- 
tion of  which  the  true  course  of  the  boundary 
line  in  dispute  can  be  determined.  Hathaway 
v.  Evans,  113  Mass.  264. 

In  an  action  regarding  boundary  the  court 
held  that  a  recital  in  a  consent  decree  defining 
a  boundary  line  between  the  parties  to  such 
decree,  was  admissible  in  evidence  in  favor  of 
a  stranger  to  the  decree  as  tending  to  prove 
the  true  location  of  the  boundary  line.  Med- 
lin  7' .  Wilkins,  60  Tex.  409. 

But  it  was  held  that  an  adjudication  of  the 
court  of  sessions,  establishing  the  dividing 
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by  Evidence. 


Award  of  Arbitrators. — But  the  awards  of  arbitrators  are  not  admissible  under 
similar  circumstances  in  England,1  though  they  usually  are  admitted  in  the 

United  States.9, 

7.  Possession. — Possession  of  real  estate  is  prima  facie  evidence  of  seisin  in 
fee,3  ttnd  evidence  of  acts  of  ownership  exercised  over  the  lands  of  an  adjoin- 
ing owner  is  receivable  in  proof  of  a  disputed  boundary  line.4 

8.  Weight  of  Evidence. — Boundary  being  a  mixed  question  of  law  and  fact, 
and  one  from  its  nature  often  exceedingly  difficult  to  determine  from  both 
points  of  view,  it  follows  that  there  are  many  cases  in  which  a  question  of 
disputed  boundary  can  be  settled  only  by  mere  preponderance  of  evidence.  In 
such  instances  general  principles  are  of  no  avail,  for  each  case  has  to  be  a  rule 
for  itself.6 


line  between  two  towns,  was  not  evidence  of 
the  boundary  line  between  two  private  land- 
owners whose  lots  adjoined  and  abutted  on 
said  town  boundary.  Lawrence  v.  Haynes,  5 
N.  H.  33. 

1.  Award  of  Arbitrators. —  Evans  v.  Rees,  10 
Ad.  &  El.  151,  37  E.  C.  L.  80.  See  Breton  v. 
Knight,  cited  in  Roscoe's  Evidence  at  Nisi 
Prius  182. 

2.  Goodridge  v.  Dustin,  5  Met.  (Mass.)  363; 
Searle  v.  Abbe,  13  Gray  (Mass.)  409;  Clark  v. 
Burt,  4  Cush.  (Mass.)  398. 

In  Byam  v.  Robbins,  6  Allen  (Mass.)  63,  it 
was  held  that  an  oral  award  by  referees,  made 
under  an  oral  submission,  was  admissible  in 
evidence  to  prove  the  true  location  of  a  dis- 
puted boundary  line  between  the  parties  to 
such  submission  and  award. 

3.  Possession  as  Evidence. — Hunt's  Law  of 
Boundaries  289;  Buller's  Nisi  Prius  103;  Hill 
v.  Draper,  10  Barb.  (N.  Y.)  454;  French  v. 
Pearce,  8  Conn.  439,  21  Am.  Dec.  680  ;  Jakeway 
v.  Barrett,  38  Vt.  316;  McNeill  v.  Massey,  3 
Hawks  (N.  Car.)  91;  Ralston  v.  Miller,  3 
Rand.  (Va.)  44,  15  Am.  Dec.  704. 

Long  and  Notorious  Possession  of  land  up  to  a 
defined  boundary  justifies  the  inference  of  all 
facts  which  can  be  rationally  inferred  to  jus- 
tify such  possession  in  a  case  where  the  true 
line  is  disputed.  Norcom  v.  Leary,  3  Ired. 
L.  (N.  Car.)  49.  See  Owen  v.  Bartholomew, 
9  Pick.  (Mass.)  520.  See  the  title  Adverse 
Possession,  vol.  1,  p.  787. 

4.  Acts  of  Ownership. — Curzon  v.  Lomax,  5 
Esp.  60;  Woolway  v.  Rowe,  1  Ad.  &  El.  115, 
28  E.  C.  L.  52  ;  Stanley  v.  White,  14  East  332  ; 
Doe  v.  Kemp,  7  Bing.  332,  20  E.  C.  L.  150; 
Jones  v.  Williams,  2  M.  &  W.  326;  Donegal 
v.  Templemore,  9  Ir.  C.  L.  R.  374. 

Where  the  original  monuments  that  marked 
the  corners  and  lines  of  a  survey  are  lost,  and 
such  a  long  period  of  time  has  elapsed  since 
they  were  placed  upon  the  ground  that  no  one 
can  be  found  who  has  seen  them  or  who  can 
testify  to  their  true  location,  acts  of  ownership 
shown  by  uniform  and  continued  occupancy, 
by  the  erection  of  buildings,  fences,  or  such 
like,  are  admissible  in  evidence  to  prove  that 
the  lines  were  located  according  to  the  calls 
for  the  original  monuments.  Cutts  v.  King,  5 
Me.  482. 

6.  See  Avery  v.  Empire  Woolen  Co.,  82  N. 
Y.  582;  Burdell  v.  Taylor,  89  Cal.  613;  Rich- 
wine  v.  Presbyterian  Church,  135  Ind.  80; 
Herford  v.  Schulte,  37  Minn.  389;  Butts  v. 


Caffall  (Tex.  Civ.  App.  1893),  24  S.  W.  Rep. 
373  i  Waggoner  v.  Daniels,  4  Tex.  Civ.  App. 
354;  Robeson  v.  Howell,  23  La.  Ann.  601; 
Wells  v.  Caldwell,  23  La.  Ann.  607. 

Ancient  Fences. — The  best  evidence  of  the 
true  line  of  a  street  is  not  a  resurvey  made 
forty  years  after  the  original  survey,  but  the 
old  fences.  Racine  v.  Emerson,  85  Wis.  80, 
39  Am.  St.  Rep.  819. 

Ancient  fences  erected  upon  a  line  which 
a  surveyor  testifies  that  he  ran  by  beginning 
at  the  original  stake  fixed  by  the  government 
surveyors  at  the  section  corner  are  better 
evidence  of  the  true  line  than  later  surveys 
made  when  the  original  monuments  had  be- 
come obliterated.  Carpenter  v.  Monks,  81 
Mich.  103. 

Actual  Possession  and  Ancient  Reputation  are 

entitled  to  more  weight  than  experimental 
surveys  made  at  a  later  date,  in  deciding  as  to 
where  the  true  boundary  lines  of  town  lots 
run.  Ralston  v.  Miller,  3  Rand.  (Va.)  44,  15 
Am.  Dec.  704. 

A  Survey  Made  in  Conformity  with  the  Calls 
of  a  Deed  is  entitled  to  more  weight  and  will 
prevail,  in  deciding  on  the  true  location  of  a 
boundary  line,  over  proof  that  a  fence  existed 
along  a  certain  line  at  the  time  of  a  convey- 
ance of  the  property,  and  that  it  was  allowed 
to  stand  for  over  twenty-one  years.  Thomp- 
son v.  Kauffelt,  no  Pa.  St.  209. 

Occupation ofFormer  Tenants. — Where  certain 
lots  of  land  constituted  the  prizes  in  a  lottery, 
one  of  them  being  described  as  A's  tenements, 
it  was  held  that  the  speculators  in  such  lottery 
who  secured  the  prize  called  A's  tenements 
were  entitled  to  all  the  land  that  had  been 
occupied  as  part  of  it,  and  that  this  could  be 
better  determined  by  the  occupation  of  for- 
mer tenants  than  from  the  occupation  of  A 
himself,  who  had  no  occasion  to  use  any 
more  of  it  than  the  part  on  which  his  own 
house  stood.  Southall  McKeand,  Wythe 
(Va.)  95. 

Walls. — No  presumption  of  law  arises  that 
a  wall  which  as  a  fact  runs  between  two  es- 
tates, and  which  has  not  been  referred  to  in  a 
deed  conveying  one  of  them,  was  or  was  not 
intended  to  be  the  boundary  line.  Blacking- 
ton  v.  Sumner,  69  Me.  136. 

Fence — Resurvey. — The  true  location  of  the 
boundary  line  between  a  city  lot  and  a  street 
is  better  determined  by  a  fence  acquiesced  in 
for  thirty-five  years  by  the  city  than  by  a  resur- 
vey made  on  the  theory  that  the  original 
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One  upon  whom  the  onus  of  proving  that  a  certain  line  is  the  true  bound- 
ary is  thrown,  may  do  so  by  mere  preponderance  of  evidence ;  it  is  error  to 
charge  that  clear  proof  is  required.1 

A  safe  rule  in  questions  of  boundary  is  to  compare  the  calls  in  the  grant 
with  the  natural  and  artificial  marks  found  on  the  ground,  and  if  there  is  a 
fitness  it  is  better  to  rely  on  the  evidence  they  afford  than  on  proof  of  loose 
statements  about  the  boundary,  no  matter  by  whom  made.2 

XI.  Boundary  as  Affected  by  Agreement,  Acquiescence,  or  Estoppel — 1. 
In  General. — A  practical  location  of  the  boundaries  of  two  coterminous  estates 
by  the  act  of  the  parties  has  been  held  to  determine  the  boundaries  and  fix 
the  rights  of  the  parties.3  A  limitation  to  the  efficiency  of  this  method  of 
determining  boundaries  is  found  in  the  provision  of  the  statute  of  frauds  pro- 
hibiting a  parol  transfer  of  title  to  land.  The  judicial  expressions  upon  this 
subject  are  not  easily  reconciled,  but  by  the  weight  of  authority,  in  order  to 
avoid  the  statute,  the  location  must  determine  a  boundary  previously  unascer- 
tained and  uncertain  ;  or  there  must  be  an  acquiescence  in  the  actual  location 
for  a  period  greater  than  the  statutory  period  of  limitations  ;  or  there  must  be 
an  element  of  equitable  estoppel  in  the  case,  which  will  prevent  one  of  the 
parties  from  asserting  his  title.  The  cases  upon  this  subject  may  be  conven- 
iently treated  under  the  three  heads  of  agreement,  acquiescence,  and  estoppel.4 


survey  was  wrong  and  ought  to  be  corrected. 
Mt.  Carmel  v.  McClintock,  155  111.  608. 

1.  Preponderance  of  Evidence.  —  Bitter  v. 
Saathoff,  98  111.  266. 

When  a  plaintiff  in  an  ejectment  claims 
that  the  monuments  of  a  former  survey  were 
obliterated,  and  a  surveyor  testifies  that  they 
still  exist  and  establish  the  line  where  it  was 
supposed  to  be  for  ninety  years,  such  evidence 
makes  a  case  for  the  jury,  and  their  verdict 
for  the  defendant  will  not  be  disturbed.  Sen- 
eca Nation  v.  Lehly,  55  Hun  (N.  Y.)  83. 

Where  a  landowner,  in  a  dispute  as  to  a 
boundary  line,  claims  that  a  quarter-section 
corner  called  for  is  not  a  lost  corner,  but  was 
as  a  fact  originally  located  upon  the  ground 
at  a  point  some  distance  away  from  where  it 
ought  properly  to  be,  he  must  prove  this  con- 
tention by  a  preponderance  of  evidence.  Das- 
kam  v.  Beemer,  64  Wis.  13. 

2.  See  Payton  v.  Dixon,  Peck  (Tenn.)  148; 
Williams  v.  Beckham,  6  Tex.  Civ.  App.  739; 
Hoffman  v.  Port  Huron,  102  Mich.  417. 

3.  Practical  Location. — A  practical  location 
is  a  designation  and  identification  on  the 
ground  of  the  monuments  and  boundaries 
called  for  in  a  deed.  Wells  v.  Jackson  Iron 
Mfg.  Co.,  47  N.  H.  231;,  90  Am.  Dec.  575.  See 
Hubbell  v.  McCulloch,  47  Barb.  (N.  Y.)  287. 

For  the  purpose  of  establishing  a  boundary 
line  by  practical  location,  it  must  be  marked 
by  a  fence  or  other  inclosure,  or  the  land 
must  be  occupied  up  to  such  line  for  the 
statutory  period.  Jamison  v.  Cornell,  5 
Thomp.  &  C.  (N.  Y.)  629,  3  Hun  (N.  Y.)  557. 

The  mutual  act  and  acquiescence  of  both 
parties  is  necessary  in  order  to  constitute  a 
practical  location  of  a  boundary  line.  The 
line  must  be  actually  located  on  the  ground 
and  acquiesced  in  for  a  long  time,  probably 
not  less  than  twenty  years,  in  order  to  make  it 
binding.  Corning  v.  Troy  Iron,  etc.,  Fac- 
tory, 44  N.  Y.  577. 

Where  adjoining  landowners  mark  upon 


the  ground  by  practical  location  an  ancient 
boundary  line  and  accept  it  as  the  boundary 
line  between  them,  such  practical  location 
and  acquiescence  will  constitute  it  the  bound- 
ary of  their  respective  tracts,  although  it  dif- 
fers from  the  line  as  described  in  their  deeds. 
Hathaway  v.  Evans,  108  Mass.  267. 

Where  the  deeds  of  adjoining  landowners 
both  referred  to  a  map  which  gave  the  width 
of  both  lots  as  twenty  feet,  but  the  deed  to 
the  corner  lot  described  it  as  being  eighteen 
feet  seven  inches  wide,  it  was  held  that  a  line 
established  by  practical  location  between  the 
lots  and  acquiesced  in  for  a  long  time,  posses- 
sion having  been  taken  up  to  it,  was  the  true 
boundary  line.  Pangburn  v.  Miles,  10  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  42. 

Where  valuable  improvements  have  been 
made  upon  the  faith  of  a  practical  location  of 
a  boundary  line  made  by  an  adjoining  pro- 
prietor, the  owners  and  their  grantees  are 
bound  by  such  line.  Laverty  v.  Moore,  33 
N.  Y.  658. 

4.  In  the  leading  case  of  Adams  v.  Rock- 
well, 16  Wend.  (N.  Y.)  286,  decided  by  the 
New  York  Court  of  Errors  in  1836,  Chancel- 
lor Walworth  laid  down  the  following  propo- 
sition, which  has  been  frequently  quoted  by 
subsequent  judges  and  text  writers  :  "  Where 
there  can  be  no  real  doubt  as  to  how  the 
premises  should  be  located  according  to  cer- 
tain and  known  boundaries  described  in  the 
deed,  to  establish  a  practical  location  differ- 
ent therefrom,  which  shall  deprive  the  party 
claiming  under  the  deed  of  his  legal  rights, 
there  must  be  either  a  location  which  has  been 
acquiesced  in  for  a  sufficient  length  of  time  to 
bar  a  right  of  entry  under  the  statute  of  limi- 
tations in  relation  to  real  estate,  or  the  erro- 
neous line  must  have  been  agreed  upon  be- 
tween the  parties  claiming  the  land  on  both 
sides  thereof,  or  the  party  whose  right  is  to  be 
thus  barred  must  have  silently  looked  on  and 
seen  the  other  party  doing  acts  or  subjecting 
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2.  Agreement    Where  the  Boundary  is  in  Doubt. — Where  the  boundary  line 

between  two  estates  is  indefinite  or  unascertained,  the  owners  may,  by  parol 
agreement,  establish  a  division  line,  and  the  line  thus  defined  will  afterwards 
control  their  deeds,  notwithstanding  the  statute  of  frauds.1    The  principle 


himself  toexpensesin  relation  to  the  land  on  the 
opposite  side  of  the  line,  which  would  be  an  in- 
jury in  him,  and  which  he  would  not  have  done 
if  the  line  had  not  been  so  located  ;  in  which 
case,  perhaps,  a  grant  might  be  presumed 
within  the  twenty  years."  This  statement  of 
the  doctrine  of  practical  location  is  incom- 
plete in  that  it  neglects  the  difference  in  the 
effect  of  such  a  location  in  the  case  of  bound- 
aries which  are  certainly  and  definitely  de- 
scribed in  the  deed,  and  in  case  they  are  in- 
definite and  uncertain  ;  and  the  second  branch 
of  the  rule,  which  would  seem  to  give  an  effi- 
ciency to  a  parol  agreement  as  to  boundaries, 
in  the  absence  of  doubt  as  to  the  true  line, 
and  also  in  the  absence  of  equitable  circum- 
stances creating  an  estoppel,  is  probably  erro- 
neous. 

See  Hubbell  v.  McCulloch,  47  Barb.  (N. 
Y.)  287,  and  the  following  paragraphs  of  the 
text  of  this  section. 

1.  Agreement — Canada. — Davison  v.  Kins- 
man, 2  Nova  Scotia  1,  69;  Ross  v.  McKenzie, 
3  Nova  Scotia  Dec.  69;  Woodberry  v.  Gates, 
2  Thorn.  (Nova  Scotia)  255  ;  McLean  v.  Jacobs, 
1  Thorn.  (2d  ed.)  Nova  Scotia  9;  Reid  v. 
Smith,  1  Nova  Scotia  Dec.  262;  Lawrence  v. 
McDowall,  2  New  Bruns.  283;  Doe  v.  McCul- 
loch, 1  Kerr  (New  Bruns.)  460. 

United  States.  —  Boyd  v.  Graves,  4  Wheat. 
(U.  S.)  513;  Jenkins  v.  Trager,  40  Fed. 
Rep.  726;  Wakefield  v.  Ross,  5  Mason  (U. 
S.)  16. 

Arkansas. — Baker  v.  Hollobaugh,  15  Ark. 
325;  Jordan  v.  Deaton,  23  Ark.  704;  Cox  v. 
Daugherty  (Ark.),  36  S.  W.  Rep.  184. 

California. — Silvarer  v.  Hansen,  77  Cal. 
579;  Sneed  v.  Osborn,  25  Cal.  619;  Colton  v. 
Seavey,  22  Cal.  497 ;  Cooper  v.  Vierra,  59 
Cal.  282;  White  v.  Spreckels,  75  Cal.  610; 
Cavanaugh  v.  Jackson,  91  Cal.  580;  Calanchini 
v.  Branstetter,  96  Cal.  612;  Anderson  v. 
Richardson,  92  Cal.  623. 

Delaware. — Lindsay  v.  Springer,  4  Harr. 
(Del.)  547. 

Florida. — Daggett  v.  Willey,  6  Fla.  482; 
Watrous  v.  Morrison,  33  Fla.  261,  39  Am.  St. 
Rep.  139. 

Georgia. — Maguire  v.  Baker,  57  Ga.  109; 
Riley  v.  Griffin,  16  Ga.  141,  60  Am.  Dec.  726; 
Watt  v.  Ganahl,  34  Ga.  290;  Clark  v.  Hulsey, 
54  Ga.  608.  See  also  Carstarphen  v.  Holt,  96 
Ga.  703. 

Illinois. — Yates  v.  Shaw,  24  111.  367;  Bauer 
v.  Gottmanhausen,  65  111.  499;  Bybee  v.  Hag- 
eman,  66  111.  519;  Thomas  v.  Sayles,  63  111. 
363;  Kerr  v.  Hitt,  75  111.  51  ;  Darst  v.  Enlow, 
116  111.  475;  Fisher  v.  Bennehoff,  121  111.  435; 
Hubbard  v.  Stearns,  86  111.  38;  Cutler  v.  Cal- 
lison,  72  111.  114;  McNamara  v.  Seaton,  82  111. 
498;  Bloomington  v.  Bloomington  Cemetery 
Assoc.,  126  111.  221 ;  Schneider  v.  Botsch,  90 
III.577;  Grim  v.  Murphy,  110  111.  271. 

Indiana. — Kinsey  v.  Satterthwaite,  88  Ind. 
342;  Main  v.  Killinger,  90  Ind.  165;  Wingler 


v.  Simpson,  93  Ind.  201 ;  Tate  v.  Foshee,  117 
Ind.  322;  Sinn  v.  King,  131  Ind.  183. 

lozva. — Burdick  v.  Heivly,  23  Iowa  511; 
Hiatt  v.  Kirkpatrick,  48  Iowa  78;  Tracy  v. 
Newton,  57  Iowa  210 ;  Heinrichs  v.  Terrell, 

65  Iowa  25. 

Kansas. — Sheldon  v.  Atkinson,  38  Kan.  14; 
Finley  v.  Funk,  35  Kan.  668. 

Kentucky.  —  Grigsby  v.  Combs  (Ky.  1893), 
21  S.  W.  Rep.  37,  14  Ky.  L.  Rep.  651;  Orr  v. 
Foote,  10  B.  Mon.  (Ky.)  387;  Ferguson  v. 
Crick  (Ky.  1893),  23  S.  W.  Rep.  668. 

Louisiana. — Gray  v.  Couvillon,  12  La.  Ann. 
730;  Lebeau  v.  Bergeron,  14  La.  Ann.  494. 

Maine.  —  Abbott  v.  Abbott,  51  Me.  575; 
Walker  v.  Simpson,  80  Me.  143;  Emery  v. 
Fowler,  38  Me.  99;  Knowles  v.  Toothaker,  58 
Me.  174;  Mosher  v.  Berry,  30  Me.  90,  50  Am. 
Dec.  614 ;  Moody  v.  Nichols,  16  Me.  23  ;  Gove 
v.  Richardson,  4  Me.  327  ;  Pritchard  v.  Young, 
74  Me.  419. 

Massachusetts . —  Liverpool  Wharf  v.  Pres- 
cott,  7  Allen  (Mass.)  494;  Kellogg  v.  Smith, 
7  Cush.  (Mass.)  375  ;  Dunham  v.  Gannett,  124 
Mass.  151 ;  Makepeace  v.  Bancroft,  12  Mass. 
469;  Boston,  etc.,  R.  Corp.  Sparhawk,  5 
Met.  (Mass.)  469;  Burrell  v.  Burrell,  11  Mass. 
294. 

Michigan. — Bunce  v.  Bidwell,  43  Mich.  542; 
Smith  v.  Hamilton,  20  Mich.  433,  4  Am.  Rep. 
398;  Joyce  v.  Williams,  26  Mich.  332. 

Minnesota. — Beardsley  v.  Crane,  52  Minn. 
537- 

Mississippi. — Archer  v.  Helm,  69  Miss. 
730;  Natchez  v.  Vandervelde,  31  Miss.  706, 

66  Am.  Dec.  581 ;  Wilde}'  v.  Bonney,3i  Miss. 
644;  Pipes  v.  Buckner,  51  Miss.  848. 

Missouri. — Turner  v.  Baker,  64  Mo.  218,  27 
Am.  Rep.  226;  Majors  v.  Rice,  57  Mo.  384; 
Acton  v.  Dooley,  74  Mo.  63;  Krider  v.  Mil- 
ner,  99  Mo.  145,  17  Am.  St.  Rep.  549;  Blair  v. 
Smith,  16  Mo.  273;  Kincaid  v.  Dormey,  47 
Mo.  337;  Knowlton  v.  Smith,  36  Mo.  507,  88- 
Am.  Dec.  152;  Atchison  v.  Pease,  96  Mo. 
566;  Jacobs  v.  Moseley,  91  Mo.  457;  Smith  v. 
McCorkle,  105  Mo.  135;  Taylor  v.  Zepp,  14 
Mo.  482,  55  Am.  Dec.  113;  Evans  v.  Kunze 
(Mo.),  31  S.  W.  Rep.  123;  Diggs  v.  Kurtz 
(Mo.  1896),  33  S.  W.  Rep.  815. 

Nebraska. — Trussel  v.  Lewis,  13  Neb.  415, 
42  Am.  Rep.  767. 

Nctv  Hampshire. — Gray  v.  Berry,  9  N.  H. 
473;  Orr  -\  Hadley,  36  N.  H.  575;  Smith  r. 
Hosmer,  7  N.  H.  436,  28  Am.  Dec.  354; 
Sawyer  v.  Fellows,  6  N.  H.  107,  25  Am.  Dec. 
452  ;"Dudley  v.  Elkins,  39  N.  H.  78;  White- 
house  v.  Bickford,  29  N.  H.  471 ;  Eaton  v. 
Rice,  8  N.  H.  378;  Enfield  v.  Day,  7  N.  H. 
457,  28  Am.  Dec.  360;  Prescott  v.  Hawkins, 
12  N.  H.  26;  Clough  v.  Bowman,  15  N.  H. 
511;  Carleton  v.  Redington,  21  N.  H.  301; 
Hobbs  v.  Cram,  22  N.  H.  130;  Thompson  v. 
Major,  58  N.  H.  242;  Knight  v.  Coleman,  19 
N.  H.  118,  49  Am.  Dec.  147;  Currier  v.  Bas- 
set, Smith  (N.  H.)  191  ;  Hanson  v.  Russel,  28 
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upon  which  this  conclusion  is  arrived  at  is  that  the  effect  of  the  parol  agree- 
ment is  not  to  pass  real  estate  from  one  party  to  another,  but  simply  to  define 
the  boundary  line  to  which  their  respective  deeds  extend.1 


N.  H.  hi;  Bartlett  v.  Young,  63  N.  H.  265; 
Berry  v.  Garland,  26  N.  H.  473. 

New  Jersey, — Horner  v.  Stillwell,  35  N.  J. 
L.  307. 

Neiv  York. — Sherry  v.  Frecking,  4  Duer 
(N.  Y.)  452;  Baldwin  v.  Brown,  16  N.  Y. 
363;  Jones  v.  Smith,  64  N.  Y.  180;  Dale  v. 
Jackson  (Supreme  Ct.),  30  N.  Y.  St.  Rep.  373 ; 
Kip  v .  Norton,  12  Wend.  (N.  Y.)  127,  27  Am. 
Dec.  120;  Vosburgh  v.  Teator,  32  N.  Y.  568; 
Davis  v.  Townsend,  10  Barb.  (N.  Y.)  333;  Sel- 
lick  v.  Addams,  15  Johns.  (N.  Y.)  197;  Jack- 
son v.  Gager,  5  Cow.  (N.  Y.)  383 ;  Robertson 
v.  M'Niel,  12  Wend.  (N.  Y.)  578;  Corkhill 
v.  Landers,  44  Barb.  (N.  Y.)  218;  Jackson  v. 
Dysling,  2  Cai.  (N.  Y.)  198;  Shepard  v. 
Ryers,  15  Johns.  (N.  Y.)  497  ;  Terry  v.  Chand- 
ler, 16  N.  Y.  354,  69  Am.  Dec.  707;  Weeks 
V.  Martin  (Supreme  Ct.),  32  N.  Y.  St.  Rep. 
811;  Rockwell  v.  Adams,  6  Wend.  (N.  Y.) 
469;  Coon  v.  Smith,  29  N.  Y.  392;  Jackson  v. 
Freer,  17  Johns.  (N.Y.)  29;  Jackson  v.  Hub- 
ble, 1  Cow.  (N.  Y.)  613;  Ratcliffe  v.  Gray,  3 
Keyes  (N.  Y.)  510;  Smith  v.  McAllister,  14 
Barb.  (N.  Y.)  434;  Robinson  v.  Phillips,  1 
Thomp.  &  C.  (N.  Y.)  151,  65  Barb.  (N.  Y.) 
418;  Williams  v.  Montgomery,  16  Hun  (N. 
Y.)  50;  Reed  v.  McCourt,  41  N.  Y.435;  Ken- 
nedy v.  Farley,  82  Hun  (N.  Y.)  227. 

North  Carolina. —  Shaffer  v.  Hahn,  m  N. 
Car.  1. 

Ohio. — Walker  v.  Devlin,  2  Ohio  St.  593; 
Bobo  i'.  Richmond,  25  Ohio  St.  115  ;  Smith  v. 
McKay,  30  Ohio  St.  417;  Avery  v.  Baum, 
Wright  (Ohio)  576;  Hills  v.  Ludwig,  46  Ohio 
St.  373 • 

Pennsylvania. — Hagey  v.  Detweiler,  31;  Pa. 
St.  409;  Kellum  v.  Smith,  65  Pa.  St.  86;  Cul- 
bertson  v.  Duncan  (Pa.  1888),  13  Atl.  Rep. 
966;  Rider  v.  Maul,  46  Pa.  St.  376;  Brown  v. 
Caldwell,  10  S.  &  R.  (Pa.)  114,  13  Am.  Dec. 
660;  Kuhns  v.  Fennell  (Pa.  1888),  15  Atl. 
Rep.  920;  Kerr  v.  Wright,  37  Pa.  St.  196; 
McCoy  v.  Hutchinson,  8  W.  &  S.  (Pa.)  66. 

South  Carolina. — Tarrant  v.  Terry,  1  Bay 
(S.  Car.)  239. 

Tennessee. — Lewallen  v.  Overton,  9  Humph. 
(Tenn.)  76;  Houston  v.  Matthews,  1  Yerg. 
(Tenn.)  118;  Spears  v.  Walker,  1  Head  (Tenn.) 
166;  Wilson  v.  Hudson,  8  Yerg.  (Tenn.)  398. 
Nichol  v.  Lytle,  4  Yerg.  (Tenn.)  456,  26  Am. 
Dec.  240  ;  Gilchrist  v.  McGee,  9  Yerg.  (Tenn.) 
458;  Tilghman  v.  Baird,  2  Sneed  (Tenn.)  199; 
Snoddy  v.  Kreutch,  3  Head  (Tenn.)  307;  Gal- 
braith  v.  Lunsford,  87  Tenn.  89;  Rogers  v. 
White,  1  Sneed  (Tenn.)  68. 

Texas. — Harn  v.  Smith,  79  Tex.  310;  George 
v.  Thomas,  16  Tex.  74,  67  Am.  Dec.  612; 
Hoxey  v.  Clay,  20  Tex.  582;  Eddie  v.  Tin- 
nin,  7  Tex.  Civ.  App.  371 ;  Stephens  v.  Motl, 
82  Tex.  81  ;  Lecomte  v.  Toudouze,  82  Tex. 
208,  27  Am.  St.  Rep.  870;  Levy  v.  Maddox, 
81  Tex.  210;  Stone  v.  Ellis,  69  Tex.  325; 
Cooper  v.  Austin,  58  Tex.  494;  Hefner  v. 
Downing,  57  Tex.  576;  Houston  v.  Sneed,  15 
Tex.  307  ;  Browning  v.  Atkinson,  46  Tex.  605  ; 


sr, 


Harrell  v.  Houston,  66  Tex.  278;  Coleman 
v.  Smith,  55  Tex.  254;  Bailey  v.  Baker,  4 
Tex.  Civ.  App.  395. 

Utah. — Knudsen  v.  Omanson,  10  Utah  124. 

Vermont.  —  Brown  v.  Edson,  23  Vt.  436; 
Ackley  v.  Buck,  18  Vt.  396;  Beecher  v.  Par- 
mele,  9  Vt.  352,  31  Am.  Dec.  633;  Burton  v. 
Lazell,  16  Vt.  158;  Burnell  v.  Maloney,  39  Vt. 
579;  Clark  v.  Tabor,  28  Vt.  222. 

West  Virginia. — Gwynn  v.  Schwartz,  3a 
W.  Va.  487. 

Wisconsin. — Hartung  v.  Witte,  59  Wis.  285  ; 
Tobey  v.  Secor,  60  Wis.  310;  Donahue  v. 
Thompson,  60  Wis.  500;  Hass  v.  Plautz,  56 
Wis.  105,  43  Am.  Rep.  699;  Gove  v.  White, 
23  Wis.  282;  Eiden  v.  Eiden,  76  Wis.  435; 
Pickett  v.  Nelson,  71  Wis.  542,  79  Wis.  9; 
Bader  v.  Zeise,  44  Wis.  96. 

In  Vosburgh  v.  Teator,  32  N.  Y.  561,  Pot- 
ter, J.,  thus  stated  the  law  on  this  subject: 
"The  settlement  of  a  disputed  boundary  line 
between  the  parties,  by  arbitrament  or  parol, 
and  especially  where  equivalents  of  benefit  or 
advantage  are  mutually  received  and  acted  on, 
will  bind  the  parties  to  it,  not  by  way  of  trans- 
ferring title  from  one  to  the  other,  which  the 
statute  of  frauds  prohibits,  but  operating  by 
way  of  estoppel.  It  is  the  policy  of  the  law  to 
allow  parties  to  settle  and  adjust  doubtful  and 
disputed  facts  between  themselves,  and  when 
such  matter,  which  before  was  uncertain,  has 
been  established  by  agreement  between  the 
parties,  upon  good  consideration  passing  be- 
tween them,  they  are  not  permitted  afterwards 
to  deny  it."  Further  in  the  same  opinion  it  is 
said  :  "Parol  agreements  to  change  or  establish 
boundary  lines,  where  there  is  no  dispute  or 
uncertainty,  are  within  the  statute  of  frauds, 
which  requires  a  writing  to  pass  title,  thus  dis- 
tinguishing between  cases  where  the  line  is 
disputed  or  uncertain,  and  those  which  are 
not  so,  the  former  being  binding  upon  the 
parties,  the  latter  not." 

Agreement  Held  Binding  on  Ground  of  Adverse 
Possession. — Some  authorities  hold  that,  if 
the  owners  of  coterminous  estates  agree  upon 
the  location  of  a  division  line  between  them, 
and  occupy  in  accordance  therewith  for  a 
period  greater  than  the  statutory  period  of 
limitations,  each  acquires  title  up  to  the  line 
by  adverse  possession.  Hoffman  v.  White, 
90  Ala.  354;  and  the  title  Adverse  Posses- 
sion, vol.  1,  p.  793. 

Proof  of  Agreement  must  Be  Clear. — An  agree- 
ment between  adjoining  proprietors  as  to  a 
line  of  division  differing  from  the  true  line 
must  be  clearly  proved,  but  proof  may  be  in- 
ferred from  long  acquiescence.  M'Key  v. 
Hyde  Park,  37  Fed.  Rep.  389.  See  Dauer  v. 
Hildebrandt  (Mich.),  68  N.  W.  Rep.  145. 

A  Tenant  at  Will  cannot  bind  the  owner  by 
an  agreement  as  to  the  boundary  of  the  land. 
Cox  v.  Daugherty  (Ark.),  36  S.'W.  Rep.  184. 

1.  Such  Agreement  Not  Affected  by  Statute  of 
Frauds. — Terry  v.  Chandler,  16  N.  Y.  354,  69 
Am.  Dec.  707;  Hagey  v.  Detweiler,  35  Pa. 
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Line  Fixed  by  Surveyors. — The  general  rule  applies  also  where  the  line  agreed 
on  has  been  run  by  a  surveyor  or  other  third  person.1 

Where  Boundary  is  Known  and  Not  in  Doubt. — But  in  all  cases  where  the  location  of 
the  true  boundary  line  is  known  to  the  owners  of  contiguous  estates,  and  they 
undertake  for  any  reason  to  transfer  land  from  one  to  the  other  by  a  parol 
agreement,  whereby  the  location  of  such  known  boundary  is  changed,  then 
the  statute  of  frauds  will  inflexibly  apply,  and  such  agreement  will  be  void.2 

An  Erroneous  Line  Agreed  on  by  Mistake  is  not  binding  on  the  parties.3 


St.  409;  Cutler  v.  Callison,  72  111.  113;  Turner 
v.  Baker,  64  Mo.  218,  27  Am.  Rep.  226.  See 
Penn  v.  Baltimore,  1  Ves.  448. 

Whether  Agreement  Is  Merely  Evidence  of  Line 
or  Is  Conclusive. — In  Dudley  v.  Elkins,  39  N. 
H.  78,  it  was  held  that  an  agreement  between 
owners  of  adjoining  lands  that  the  line  be- 
tween them  shall  be  ascertained  and  settled 
by  a  surveyor  is,  when  executed,  conclusive 
upon  them  and  all  claiming  under  them.  In 
delivering  the  opinion  of  the  court,  Bell,  J., 
said:  "The  counsel  probably  did  not  advert 
to  the  difference  between  the  views  of  the 
courts  of  Maine  and  Massachusetts  and  those 
of  the  courts  here  and  in  some  other  states  on 
this  subject.  In  the  first  named  states,  an 
agreement  of  parties  to  establish  a  line  is  not 
conclusive;  it  is  merely  strong  evidence  of 
the  accuracy  of  the  line  thus  established. 
Gove  v.  Richardson,  4  Me.  327  ;  Sparhawk  v. 
Bullard,  1  Met.  (Mass.)  95;  Clark  v.  Stone,  1 
Met.  (Mass.)  378.  Here,  if  the  parties  agree 
on  the  range  line  which  is  their  boundary,  as 
between  them  it  is  the  range  line  conclusively. 
*  *  *  There,  if  the  parties  agree  on  a  line  as 
the  range  line,  it  is  not,  even  as  between  them, 
the  range  line,  but  the  agreement  is  merely 
evidence  that  the  agreed  line  is  the  true  range 
line." 

1.  Line  Eun  by  Surveyor  According  to  Agree- 
ment.— Boyd  v.  Graves,  4  Wheat.  (U.S.)  513; 
Bauer  v.  Gottmanhausen,  65  111.  499;  Corring- 
ton  v.  Pierce,  28  111.  App.  211;  Foulke  v. 
Stockdale,  40  Iowa  99;  Faught  v.  Holway,  50 
Me.  24;  Sawyer  v.  Fellows,  6  N.  H.  107,  25 
Am.  Dec.  452;  Mayse  v.  Lafferty,  1  Head 
(Tenn.)  60;  Levy  v.  Maddox,  81  Tex.  210; 
Grasett  v.  Carter,  10  Can.  Sup.  Ct.  Rep.  105. 
See  also  the  title  Arbitration  and  Award, 
vol.  2,  p.  564. 

Where  action  is  brought  to  determine  the 
boundary  line  between  adjoining  lots,  and  a 
stipulation  is  entered  into  between  the  parties 
that  a  surveyor  be  appointed  by  the  court  to 
determine  the  line,  and  that  his  report  shall 
be  conclusive,  such  stipulation  will  be  en- 
forced by  the  court.  Isear  v.  Burstein,  30 
Abb.  N.  Cas.  (N.Y.  Super.  Ct.)  71. 

In  the  case  of  a  disputed  boundary  line  the 
adjoining  landowners  made  an  agreement 
which  stated  that  they  "hereby  agree  to  abide 
by  the  survey  now  being  made  by  Messrs. 
A,  B,  and  C."  It  was  held  that  this  agree- 
ment and  the  survey  made  in  pursuance 
thereof  were  binding  upon  both  parties.  Park- 
inson v.  McQuaid,  54  Wis.  473. 

But  a  survey  made  by  a  grantee  previous  to 
a  purchase  of  the  lands  by  him,  cannot  be 
taken  as  an  agreement  for  a  boundary  line. 
Koenigheim  v.  Sherwood,  79  Tex.  508. 


And  where  various  property  owners  employ 
a  surveyor  for  the  purpose  of  fixing  a  bound- 
ary, such  boundary  line  is  not  binding  on 
them  as  against  an  adjoining  owner  who  never 
acquiesced  in  the  line  as  so  fixed,  and  who 
was  not  a  party  to  the  survey.  Kampmann  v. 
Heintz  (Tex.  Civ.  App.  1893),  24  S.  W.  Rep. 
329- 

2.  Parol  Agreement  as  to  Ascertained  Bound- 
ary Ineffectual.  —  Smith  v.  Dudley,  1  Litt. 
(Ky.)  66,  13  Am.  Dec.  222;  Turner  v.  Baker, 
64  Mo.  218,  27  Am.  Rep.  226;  Vosburgh  v. 
Teator,  32  N.  Y.  568;  Terry  v.  Chandler,  16 
N.  Y.  354,  69  Am.  Dec.  707;  Gilchrist  v.  Mc- 
Gee,  9  Yerg.  (Tenn.)  456;  Nichol  v.  Lytle,  4. 
Yerg.  (Tenn.)  456,  26  Am.  Dec.  240;  Yar- 
borough  v.  Abernathy,  Meigs  (Tenn.)  413; 
Pasley  v.  English,  5  Gratt.  (Va.)  141 ;  North- 
ern Pine  Land  Co.  v.  Bigelow,  S4  Wis.  157. 

But  where  a  surveyor  employed  by  adjoin- 
ing owners  to  establish  a  boundary  line  makes 
a  mistake  in  running  the  line,  and  they  agree 
to  the  line  as  so  run,  having  full  knowledge  of 
the  error,  and  occupy  up  to  it,  although  only 
for  a  few  months,  such  line  will  be  binding  on 
them.  Inch  v.  Flewelling,  30  New  Bruns.  19. 

Where  the  true  line  is  not  in  dispute,  a  verbal 
agreement  as  to  the  boundary  which  is  not 
followed  by  an  occupancy  in  accordance  with 
the  agreement  does  not  affect  a  subsequent 
purchaser  without  notice  of  the  agreement 
who  takes  a  deed  with  no  description  but  the 
original  lines.  Miller  v.  McGlaun,  63  Ga.  435. 

3.  Erroneous  Line  Agreed  on  by  Mistake — 
Canada. — McDonald  v.  McDonald,  1  Nova 
Scotia  Dec.  42  ;  Roach  v.  Ware,  19  Nova  Scotia 
330,  7  Can.  L.  T.  377. 

California. — Davenport  v.  Turpin,  43  Cal. 
597- 

Georgia. — Bailey  v.  Jones,  14  Ga.  384. 
Louisiana. — Gray  v.  Couvillon,  12  La.  Ann. 
730- 

Massachusetts. — Brewer  v.  Boston,  etc.,  R. 
Corp.,  5  Met.  (Mass.)  478,  39  Am.  Dec.  694. 

Mississippi. — Evans  v.  Miller,  58  Miss.  120, 
38  Am.  Rep.  313. 

Missouri. — Knowlton  v.  Smith,  36  Mo.  507, 
88  Am.  Dec.  152;  Kincaid  v.  Dormey,  51  Slo. 
552;  West  v.  St.  Louis,  etc.,  R.  Co.,  59  Mo. 
510;  Walbrunn  v.  Ballen,  68  Mo.  164. 

Ohio. — McAfferty  v.  Conover,  7  Ohio  St. 
99,70  Am.  Dec.  57;  Yetzer  v.  Thoman,  17 
Ohio  St.  133,91  Am.  Dec.  122;  Nye  v.  Denny, 
18  Ohio  St.  254,  98  Am.  Dec.  118;  Bobo  v. 
Richmond,  25  Ohio  St.  121 ;  Smith  v.  McKay, 
30  Ohio  St.  409. 

Vermont. — Crowell  v.  Bebee,  10  Vt.  33,  33 
Am.  Dec.  172. 

Wisconsin. — Pickett  v.  Nelson,  79  Wis.  9. 
A  grantor's  conventional  line  does  not  inure 
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Courts  Reluctant  to  Disturb  Settled  Boundaries. — It  may  be  stated  as  a  general  principle 
that  courts  will  not  disturb  parol  agreements  establishing  boundary  lines  or 
long  acquiescence  in  such  lines,  but  will  encourage  the  settlement  of  doubtful, 
conflicting,  or  disputed  boundaries  by  such  methods  as  a  means  of  suppressing 
vexatious  and  spiteful  litigation.1 

3.  Acquiescence — For  Period  Greater  than  Statutory  Period  of  Limitation.— In  order  to 
make  a  change  in  a  certain  and  known  boundary  line  binding,  there  must  have 
been  a  clearly  proved  practical  location  of  the  new  line  marked  upon  the 
ground,  and  an  acquiescence  in  such  line  for  a  time  long  enough  to  bar  a  right 
of  entry  under  the  statute  of  limitations.2 


to  the  benefit  of  his  grantee.  Robinson  v. 
Miller,  37  Me.  312. 

Nor  is  it  any  evidence  of  the  true  line. 
Dondero  v.  Frumveller,  61  Mich.  440. 

1.  McArthur  v.  Henry,  35  Tex.  801. 

2.  Acquiescence  for  Statutory  Period  Binding 
—  United  States. — Brown  v.  Leete,  6  Sawy. 
(U.  S.)  332. 

California. — Sneed  v.  Osborn,  25  Cal.  619; 
Columbet  v.  Pacheco,  48  Cal.  395;  Cooper  v. 
Vierra,  59  Cal.  282;  Burris  v.  Fitch,  76  Cal. 
395- 

Illinois. —  Hubbard  v.  Stearns,  86  111.  35; 
Thomas  v.  Sayles,  63  111.  363;  Sheets  v. 
Sweeney,  136  111.  336;  Darst  v.  Enlow,  116 
111.  475;  Yates  v.  Shaw,  24  111.  367;  Schoon- 
maker  v.  Doolittle,  118  111.  605. 

Indiana. — Cleveland  v.  Obenchain,  107 
Ind.  591. 

Iowa. — Burdick  v.  Heivly,  23  Iowa  515. 

Kansas. — Reinert  v.  Brunt,  42  Kan.  43; 
Sheldon  v.  Atkinson,  38  Kan.  14. 

Kentucky . — Hammond  v.  Williams,  10  Ky. 
L.  Rep.  525;  Scheible  v.  Hart,  11  Ky.  L. 
Rep.  607. 

Louisiana. — Williamson  v.  Hymel,  11  La. 
185;  Lemoin  v.  Moncla,  9  La.  Ann.  515;  Le- 
beau  v.  Bergeron,  14  La.  Ann.  494;  Savage  v. 
Foy,  7  La.  Ann.  573. 

Maine. — Faught  v.  Holway,  50  Me.  24; 
Knowles  v.  Toothaker,  58  Me.  172 ;  Magoon 
v.  Davis,  84  Me.  178;  Winthrop  School-Dist. 
No.  4  v.  Benson,  31  Me.  385. 

Massachusetts. — Ryder  v.  Hathaway,  21 
Pick.  (Mass.)  298;  Makepeace  v.  Bancroft,  12 
Mass.  469;  Coyle  v.  Cleary,  116  Mass.  208; 
Holloran  v.  Holloran,  149  Mass.  298. 

Michigan. — Burns  v.  Martin,  45  Mich.  22; 
Case  v.  Trapp,  49  Mich.  59;  Beecher  v.  Gal- 
vin,  71  Mich.  391  ;  Wilmarth  v.  Woodcock,  66 
Mich.  331. 

Missouri. — Lindell  v.  McLaughlin,  30  Mo. 
28,  77  Am.  Dec.  593. 

Neva  Hampshire . — Berry  v.  Garland,  26  N. 
H.  473;  Smith  v.  Powers,  15  N.  H.  546. 

Netv  Jersey. — Jackson  v.  Perrine,  35  N.  J. 
L.  137;  Smith  v.  State,  23  N.  J.  L.  130;  De- 
Witt  v .  Buckley,  38  N.  J.  Eq.  291 ;  State  v. 
Ford,  1  N.  J.  L.  64;  Stockham  v.  Browning, 
18  N.  J.  Eq.  390;  Den  *.  Baldwin,  21  N.  J.  L. 
395;  Den  v.  VanHouten,  22  N.  J.  L.  61;  Pat- 
erson,  etc.,  Horse  R.  Co.  v.  Paterson,  24  N. 
J.  Eq.  158.  But  see  Morris,  etc.,  R.  Co.  v. 
Newark,  10  N.  J.  Eq.  352;  McKelway  v.  Ar- 
mour, 10  N.  J.  Eq.  115,  64  Am.  Dec.  445. 

Neiv  fork. — Jackson  v.  Bowen,  1  Cai.  (N. 
Y.  358,  2  Am.  Dec.  193;  Jackson  v.  Dieffen- 


dorf,  3  Johns.  (N.  Y.)  269;  Swettenham  v. 
Leary,  18  Hun  (N.  Y.)  284;  Jackson  v.  Wid- 
ger,  7  Cow.  (N.  Y.)  723;  McCormick  v.  Bar- 
num,  10  Wend.  (N.Y.)  105;  Dibble  v.  Rogers, 
13  Wend.  (N.  Y.)  1^36;  Smith  v.  Faulkner, 
48  Hun  (N.  Y.)  186;"  Reed  v.  Farr,  35  N.  Y. 
115;  Sherman  v.  Kane,  86  N.  Y.  57;  Rock  v. 
Doerr  (Supreme  Ct.),38  N.  Y.  St.  Rep.  723; 
Jones  v.  Smith,  64  N.  Y.  180;  Vosburgh  v. 
Teator,  32  N.  Y.  561  ;  Jackson  v.  Ogden,  7 
Johns.  (N.  Y.)  238;  Rockwell  v.  Adams,  7 
Cow.  (N.  Y.)  761  ;  Hunt  v.  Johnson,  19  N.Y. 
279;  Jackson  v.  McConnell,  19  Wend.  (N.Y.) 
175,  32  Am.  Dec.  439;  Miner  v.  New  York, 
37  N.  Y.  Super.  Ct.  189;  Stewart  v.  Patrick, 
68  N.Y.  450;  Jackson  v.  Van  Corlaer,  11 
Johns.  (N.Y.)  123;  Stuyvesant  v.  Tompkins, 
9  Johns.  (N.  Y.)  63;  Eldridge  v.  Kenning,  59 
Hun  (N.  Y.)  615,  35  N.  Y.  St.  Rep.  190; 
Becken  v.  Weeks  (Supreme  Ct. ),  39  N.  Y.St. 
Rep.  786,  15  N.  Y.  Supp.  585;  National  Com- 
mercial Bank  v.  Gray,  71  Hun  (N.  Y.)  295. 

Ohio. — Smith  v.  McKay,  30  Ohio  St.  409; 
Bobo  v.  Richmond,  25  Ohio  St.  115. 

Pennsylvania. — Davis  v.  Russell,  142  Pa. 
St.  426/21  Pittsb.  L.  J.  N.  S.  417;  Grove  v. 
McAlevy  (Pa.  1887),  8  Atl.  Rep.  210;  Cul- 
bertson  v.  Duncan  (Pa.  1888),  13  Atl.  Rep. 
966;  Kuhns  v.  Fennell(Pa.  18S8),  15  Atl.  Rep. 
920. 

Rhode  Island. —  O'Donnell  v.  Penny,  17  R. 
I.  164. 

Vermont. — Beecher  v.  Pannele,  9  Vt.  352, 
31  Am.  Dec.  633 ;  Burton  v.  Lazell,  16  Vt.  158 ; 
Ackley  v.  Buck,  18  Vt.  396;  Brown  v.  Edson, 
23  Vt.  436;  Spaulding  t>.  Warren,  25  Vt.  316; 
Holton  v.  Whitney,  30  Vt.  405 ;  Davis  v. 
Judge,  46  Vt.  655;  Crowell  v.  Bebee,  10  Vt. 
33>  33  Am-  Dec.  172. 

Wisconsin. — Messer  v.  Oestreich,  52  Wis. 
685;  Koeing  v.  Jung,  73  Wis.  178. 

Illustrations.  —  Where  a  person  is  in  posses- 
sion of  land  as  owner,  but  without  title,  acqui- 
escence in  a  boundary  line  by  him  is  as  binding 
upon  him  as  if  the  legal  title  were  in  him. 
Sheldon  v.  Perkins,  37  Vt.  550. 

Evidence  may  be  adduced  to  prove  that  sur- 
veyors who  had  occasion  to  go  upon  the 
ground,  and  other  parties  interested,  including 
the  opposite  party,  had  recognized  and  acqui- 
esced in  a  certain  location  as  the  true  one, 
although  there  may  be  other  evidence  to  the 
contrary.  Kramer  v.  Goodlander,  98  Pa.  St. 
353- 

The  fact  that  the  owner  of  one  of  two  ad- 
joining tracts  of  land  instructed  his  agent  not 
to  sell  any  lands  within  the  compass  of  a  line 
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For  Other  Periods — Conflict  of  Authority. — Although  this  is  the  general  rule,  the 
authorities  conflict  in  regard  to  the  time.  In  some  states  there  is  no  period 
fixed  by  statute,  or  by  the  decisions  of  the  courts,  which  will  render  the  pre- 
sumption in  favor  of  a  boundary  line  acquiesced  in  by  adjoining  landowners 
conclusive.  The  conclusiveness  of  such  presumption  has  to  depend  on  the 
facts  of  each  case,  and  the  length  of  time  varies  according  to  circumstances.1 

Acquiescence  in  Boundaries  Erroneously  Marked. — In  some  cases  it  has  been  held  that 
where  such  actually  marked  line  is  erroneous,  it  will  not  be  disturbed  if 
acquiesced  in  for  a  period  of  time  sufficient  to  bar  an  entry.2  In  others  the 
courts  have  held  that  acquiescence  in  an  erroneous  boundary  line  for  a  long 
time  does  not  preclude  original  owners  or  their  grantees  from  claiming  a 
different  line.3 


which  was  claimed  as  the  true  boundary  by  the 
other  owner,  but  which  the  former  disputed, 
and  the  additional  fact  that  he  omitted  to  pay 
taxes  on  the  land  in  dispute,  is  not  such  an 
acquiescence  in  the  line  as  claimed  as  will  ex- 
clude him  from  asserting  his  right  up  to  the 
true  boundary  line.  Van  Wyck  v.  Wright,  18 
Wend.  (N.  Y.)  158. 

The  placing  of  a  wall  upon  a  line  other  than 
the  true  line,  by  the  grantor  in  a  deed  con- 
veying land  to  the  United  States,  the  grantor 
having  covenanted  in  the  deed  to  fence  the 
land,  does  not  constitute  the  line  as  marked  by 
such  fence  the  true  boundary,  where  it  is  not 
proved  that  the  United  States  assented  thereto. 
U.  S.  v.  Murray,  41  Fed.  Rep.  862. 

1.  Acquiescence — Strength  of  Presumption  De- 
pends on  Circumstances. — Rathbun  v.  Geer,  64 
Conn.  421 ;  Perry  v.  Pratt,  31  Conn.  433. 

In  Floyd  v.  Rice,  28  Tex.  341,  it  was  held 
that  although  lapse  of  time  strengthens  the 
presumption  thata  boundary  lineacquiesced  in 
by  adjoining  landowners  is  the  true  line,  yet 
there  is  no  period  fixed  by  statute  which 
makes  the  presumption  conclusive.  The  cir- 
cumstances of  each  case  modify  the  conclu- 
siveness of  the  presumption,  and  each  case 
must  furnish  a  rule  for  itself.  To  the  same 
effect  see  Medlin  v.  Wilkins,  60  Tex.  409; 
Bohny  v.  Petty,  81  Tex.  524. 

Period  of  Acquiescence — Illustrations. — In  the 
following  cases  the  presumption  that  ac- 
quiescence in  a'  boundary  determines  and  es- 
tablishes such  line  was  held  binding  where  the 
acquiescence  had  extended  over  the  period  of 
time  given. 

Ten  years  :  Burdick  v.  Heivly,  23  Iowa  515. 

Fifteen  years:  Perry  v.  Pratt,  31  Conn. 
433;  Beecher  v.  Parmele,  9  Vt.  352,  31  Am. 
Dec. 633;  Crowell  v.  Bebee,  10  Vt.  33,  33  Am. 
Dec.  172;  Burton  v.  Lazell,  16  Vt.  158;  Ackley 
v.  Buck,  18  Vt.  395;  Brown  v.  Edson,  23  Vt. 
435;  Dupont  v.  Starring,  42  Mich.  492  ;  Davis 
v.  Judge,  46  Vt.  655;  Spaulding  v.  Warren, 
25  Vt.  316. 

Sixteen  years:  Columbet  v.  Pacheco,  48 
Cal.  395;  Benson  v.  Daly,  38  Neb.  155. 

Eighteen  years :  Rockwell  v.  Adams,  6 
Wend.  (N.  Y.)  469;  Biggins  v.  Champlin,  59 
Cal.  282.  See  Lush  v.  Druse,  4  Wend.  (N. 
Y.)  313;  Buchanan  v.  Steuart,  3  Har.  &  J. 
(Md.)  329. 

Twenty  years:  Ball  v.  Cox,  7  Ind.  453; 
Carroway  v.  Chancey,  2  Jones  L.  (N.  Car.) 
170,  64  Am.  Dec.  577. 


Twenty-five  years :  Savage  v.  Foy,  7  La. 
Ann.  573. 

Thirty  years :  Chew  v.  Morton,  10  Watts 
(Pa.)  321. 

Forty  years :  Pierson  v.  Mosher,  30  Barb. 
(N.  Y.)  81 ;  Baldwin  v.  Brown,  16  N.  Y.  359. 
Compare  Terry  v.  Chandler,  16  N.  Y.  354, 
69  Am.  Dec.  707. 

But  acquiescence  for  three  years  was  held 
not  enough  in  Francois  v.  Maloney,  56  111. 
401 ;  nor  for  eleven  years,  Adams  v.  Rock- 
well, 16  Wend.  (N.  Y.)  312;  nor  for  a  few 
months,  Reed  v.  McCourt,  41  N.  Y.  441 ;  nor 
for  five  years,  Kip  v.  Norton,  12  Wend.  (N. 
Y.)  127,  27  Am.  Dec.  120. 

2.  Line  Erroneously  marked — Acquiescence 
Held  Conclusive. — Dyer  v.  Eldridge,  136  Ind. 
654;  Sherman  v.  Hastings,  81  Iowa  372  ;  Dale 
v.  Jackson  (Supreme  Ct.),  30  N.  Y.  St.  Rep. 
373;  Smith  v.  McAllister,  14  Barb.  (N.  Y.) 
434;  Smith  v.  Faulkner,  48  Hun  (N.  Y.)  186. 

But  where  there  is  no  question  as  to  the 
real  line,  and  the  owners  of  contiguous  lands 
have  by  private  survey  fixed  on  the  wrong 
one  of  two  blazed  lines  as  their  boundary,  in 
such  a  case  there  is  no  such  "practical  loca- 
tion" as  will  fix  the  line  by  possession  in  less 
than  twenty  years.  Buchanan  v.  Ashdown,  71 
Hun  (N.  Y.)  327.  See  also  Smith  v.  Catlin 
Land,  etc.,  Co.,  117  Mo.  438;  Coleman  v. 
Drane,  116  Mo.  387;  Archer  v.  Helm,  70 
Miss.  874. 

3.  Acquiescence  In  Erroneous  Line  Not  Con- 
clusive.— In  the  absence  of  all  elements  of 
estoppel,  an  acquiescence  in  an  erroneous 
boundary  line  for  a  period  less  than  the  statu- 
tory period  of  limitations  is  not  binding  upon 
the  parties.  Menkens  v.  Blumenthal,  27  Mo. 
198;  Hubbell  v.  McCulloch,  47  Barb.  (N.  Y.) 
287;  Buchanan  v.  Ashdown,  71  Hun  (N. 
Y.)  327 ;  Smith  v.  McNamara,  4  Lans.  (N.  Y.) 
169.  See  also  Doolittle  v.  Bailey,  85  Iowa 
398 ;  Ratliff  v.  Burleson,  7  Tex.  Civ.  App-  621 ; 
Switzgable  v.  Worseldine,  5  Utah  315. 

But  it  seems  that  the  existence  of  such  a 
line  may  be  introduced  as  evidence  to  show 
that  the  line  so  marked  was  the  true  one. 
Knight  v.  Coleman,  19  N.  H.  118,  49  Am. 
Dec.  147. 

For  other  cases  in  which  long  acquiescence 
in  erroneous  boundaries  has  been  held  con- 
clusive, see  Edwards  County  v.  White 
County,  85  111.  390;  Tarpenning  w.  Cannon, 
28  Kan.  665;  King  v.  Mabry,  3^Lea  (Tenn.) 
237;  Gilchrist  v.  McGee,  9  Yerg.  (Tenn.) 
1  Volume  IV. 


Boundary  as  Affected  by  Agreement,  BOUNDARIES. 


Acquiescence,  or  Estoppel. 


How  Acquiescence  Operates. — It  has  been  also  held  that  an  agreement  will  be  pre- 
sumed from  an  acquiescence  in  a  defined  line  for  a  long  time.1  And  in  other 
cases  the  rule  is  made  still  stronger,  the  courts  holding  that  a  practical  loca- 
tion and  long  acquiescence  in  a  boundary  line  are  conclusive,  not  upon  the 
notion  that  they  are  evidence  of  a  parol  agreement  establishing  the  line,  but 
because  they  are  themselves  proof  that  the  location  is  correct,  of  so  controlling 
a  nature  as  to  preclude  evidence  to  the  contrary.2 

Knowledge  Required  to  Give  Effect  to  Acquiescence. — Acquiescence  in  a  new  line 
must  be  with  knowledge  of  the  facts  relating  to  its  situation  and  marking,  but 
need  not  be  with  knowledge  of  the  terms  or  even  of  the  existence  of  the 
original  distribution.3 

4.  Estoppel. — Although  agreement  and  acquiescence  both  operate  by  way 
of  estoppel,  there  are  instances  in  which  estoppel  applies  as  a  positive 
rule   of   law   to  establish  a  boundary   line  through   the  direct  act*  or 


455;  Bolton  v.  Lann,  16  Tex.  96;  Davis  v. 
Judge,  46  Vt.  655 ;  Holton  v.  Whitney,  30  Vt. 
405;  Nys  v.  Biemeret,  44  Wis.  104. 

Adjoining  lands  were  divided  by  a  brush 
fence  which  had  existed  on  the  ground  for 
fifty  years.  The  true  boundary  line  between 
the  tracts,  as  described  in  the  deeds  of  the 
owners,  was  an  ancient  patent  line.  The  fence 
stood  on  one  side  of  the  patent  line  and  had 
been  kept  up  for  convenience,  not  with  the 
intention  of  marking  the  boundary.  It  was 
held  that  the  line  as  marked  by  the  fence 
could  not  be  claimed  under  these  circum- 
stances as  the  true  boundary  line.  Jones  v. 
Smith,  5  Thomp.  &  C.  (N.  Y.)  490,  3  Hun 
<N.  Y.)  351.  See  West  v.  St.  Louis,  etc.,  R. 
Co.,  59  Mo.  510. 

Practical  location  of  and  acquiescence  for  a 
less  term  than  twenty  years  in  an  erroneous 
boundary  line,  cannot  be  claimed  to  the  exclu- 
sion of  evidence  of  the  true  line,  where  the 
premises  are  wild  and  uncultivated  and  prac- 
tically unoccupied.  Townsend  v.  Hayt,  51  N. 
Y.  656.  See  further  Hubbell  v.  McCulloch, 
47  Barb.  (N.  Y.)  289;  Reed  v.  McCourt,  41 
N.  Y.  441. 

1.  Merriwether  v.  Larmon,  3  Sneed  (Tenn.) 
447;  Fly  v.  East  Tennessee  College,  2  Sneed 
(Tenn.)  689;  Davis  v.  Jones,  3  Head  (Tenn.) 
603;  and  from  acts  of  ownership,  Houston  v. 
Matthews,  1  Yerg.  (Tenn.)  116;  Singleton  v. 
Whiteside, 5  Yerg. (Tenn. )  18 ;  Ross  v.  Turner, 
5  Yerg.  (Tenn.)  338. 

2.  Acquiescence  Controlling  Evidence  of  True 
Line. — In  Baldwin  v.  Brown,  16  N.  Y.  364,  ac- 
quiescence in  a  boundary  established  by  an 
adjoining  proprietor  is  said  to  be  effectual, 
not  because  it  is  evidence  of  a  prior  parol 
agreement,  but  because  it  is  proof  in  itself  of 
the  correctness  of  the  location,  so  controlling 
as  to  preclude  evidence  to  the  contrary. 

The  same  rule  was  laid  down  in  Reed  v.  Farr, 
35  N.  Y.  113.  And  see  Watt  v.  Ganahl,  34  Ga. 
290. 

3.  Rathbun  v.  Geer,  64  Conn.  421. 

4.  Estoppel — United  States.  —  Walker  v. 
Flint,  3  McCrary  (U.  S.)  507. 

Illinois. —  Zearing  v.  Raber,  74  111.  409; 
Fisher  v.  Bennehoff,  121  111.  426. 

Massachusetts. —  Stevenson  v.  Erskine,  99 
Mass.  367;  Com.  v.  Pejepscut  Proprietors,  10 
Mass.  155. 
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Michigan. — Jones  v.  Pashby,  48  Mich.  634; 
Fahey  v.  Marsh,  40  Mich.  236. 

Missouri. — Rutherford  v.  Tracy,  48  Mo.  325, 
8  Am.  Rep.  104  ;  Majors  v.  Rice,  57  Mo.  384. 

New  Tork. — Jackson  v.  Vedder,  3  Johns. 
(N.  Y.)  8;  Jackson  v.  Dieffendorf,  3  Johns. 
(N.  Y.)  269;  Jackson  v.  Smith,  9  Johns.  (N. 
Y.)  100. 

Pennsylvania. — Miller's  Appeal,  84  Pa.  St. 
391 ;  Paul  v.  Squibb,  12  Pa.  St.  296. 

Rhode  Island. — Brown  v.  Goddard,  13 
R.  I.  76. 

Tennessee.  —  Spears  v.  Walker,  1  Head 
(Tenn.)  166;  Merriwether  v.  Larmon,  3  Sneed 
(Tenn.)  447.  See  further  Wilson  v.  Hudson, 
8  Yerg.  (Tenn.)  39S ;  Ross  v.  Turner,  5  Yerg. 
(Tenn.)  338. 

Wisconsin.  —  Whitney  v.  Robinson,  53 
Wis.  309. 

Illustrations. — The  plaintiff  having  repre- 
sented to  the  defendant,  with  the  intention  of 
causing  such  statement  to  be  acted  on,  that  the 
site  of  a  wall,  upon  which  the  wall  was  after- 
wards built  by  the  defendant  on  the  faith  of 
such  representation,  was  the  boundary,  he  is  es- 
topped from  denying  it  subsequently  in  an  ac- 
tion for  the  recovery  of  land.  Sheridan  v. 
Barrett,  L.  R.  4  Ir.  223. 

Where  a  grantor  caused  the  boundary 
line  between  a  tract  which  he  deeded  to  his 
son,  and  another  tract,  to  be  marked  on  the 
ground,  and  subsequently  another  person 
bought  the  adjoining  land,  relying  on  the  line 
as  so  established,  the  son  was  estopped  from 
denying  that  such  line  was  the  true  boundary. 
Anderson  v.  Jackson  (Tex.  1889),  13  S.  W. 
Rep.  30. 

Where  a  man  sells  land  with  reference  to  a 
boundary  line  which  is  publicly  marked  ac- 
cording to  his  survey  he  is  subsequently  es- 
topped from  denying  the  correctness  of  this 
marked  boundary  as  against  another  man  lo- 
cating land  with  reference  to  it.  New  York, 
etc.,  Land  Co.  v.  Gardner  (Tex.  Civ.  App. 
1894),  25  S.  W.  Rep.  737. 

Persons  who  acquired  title  with  a  knowledge 
of  the  acquiescence  of  adjoining  owners  in  a 
certain  line  as  a  boundary  will  be  protected 
therein,  and  the  adjoining  owners  will  be  es- 
topped from  disputing  such  lines  as  against 
such  persons.  Briscoe  v.  Puckett  (Tex.  1889), 
12  S.  W.  Rep.  978. 
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deed1  of  the  parties,  or  their  predecessors  in  title. 

Requisites  of  Estoppel — Knowledge. — It  must  be  proved  that  a  superior  title  holder 
knew  the  true  state  of  the  facts  at  the  time  of  the  survey  of  a  boundary  line,, 
and  that  the  other  party  did  not  know  them,  in  order  to  work  an  estoppel 
against  him  because  of  his  acts  at  the  time  such  survey  was  made.2 

Mutual  Mistake. — If  adjoining  owners  are  divided  by  a  line  which  they  sup- 
pose to  be  the  true  boundary,  each  claiming  only  to  the  true  line  wherever  it 
may  run,  and  both  equally  chargeable  with  notice  of  the  true  line,  they  are  not 
estopped  from  claiming  to  the  true  line  when  it  is  ascertained.3 


The  fact  that  one  of  two  adjoining  owners 
makes  improvements  on  the  faith  of  a  line 
marked  by  them,  creates  an  estoppel.  Dolde 
v.  Vodicka,  49  Mo.  98;  Laverty  v.  Moore,  32 
Barb.  (N.  Y.)  347. 

Where  all  the  land  of  a  deceased  person  has 
been  sold  to  pay  his  debts,  except  a  specified 
portion  on  one  boundary,  the  heirs  and  devi- 
sees of  such  deceased  person,  who  have  been 
made  parties  to  the  proceedings  by  the  execu- 
tor, cannot,  fifteen  years  later  and  more  than 
ten  years  after  the  execution  of  the  deed,  and 
after  the  land  has  been  conveyed  to  innocent 
purchasers,  have  the  boundary  according  to 
which  the  lands  were  originally  sold,  changed 
on  the  ground  that  according  to  such  bound- 
ary all  the  lands  were  conveyed  including 
the  portion  specially  excepted.  Sebastian  v. 
Keeton  (Ky.  1895),  29  S.  W.  Rep.  23. 

Where  a  landowner  points  out  to  one  who 
settles  on  the  land  adjoining,  a  certain  line, 
stating  that  it  is  his  boundary  line,  and  assists 
the  adjoining  owner  in  marking  up  to  such 
line,  he  is,  as  a  consequence,  estopped  from 
afterwards  claiming  any  of  the  land  covered 
by  the  improvements,  although  it  is  found  to 
be  his  own.    Jordan  v.  Deaton,  23  Ark.  704. 

In  the  year  1858  adjoining  landowners  took 
possession  up  to  a  defined  boundary,  and  after- 
wards, by  agreement,  moved  their  fences  so  as 
to  narrow  a  lane  that  ran  between  them. 
Later,  in  1874,  they  Sot  a  survey  made,  and  in 
consequence  of  this  survey  one  of  them  with- 
drew his  fence  in  order  to  conform  to  it. 
It  was  subsequently  held,  in  an  action  of  tres- 
pass, that  the  other  party  was  estopped  from 
claiming  a  different  line.  Davis  v.  Smith,  61 
Tex.  18. 

Remarking. — Where  the  boundary  of  a  tract 
of  land  is  re-marked,  and  the  re-marking  is 
made  in  accordance  with  the  calls  of  the  orig- 
inal grant,  as  nearly  as  can  be,  the  line  as  so 
defined  is  conclusive  as  against  the  state.  And 
both  the  state,  the  grantee,  and  all  persons 
claiming  subsequent  to  such  re-marking,  are 
estopped  from  disputing  the  boundary  as  so 
determined.  Houston  v.  Pillow,  1  Yerg. 
(Tenn.)  481. 

It  has  been  held  that  the  true  ground  on 
which  to  place  re-marking  and  make  it  conclu- 
sive is  estoppel,  for  in  this  way  a  positive  rule 
of  law  can  be  applied  to  enforce  it.  Houston 
■v.  Pillow,  1  Yerg.  (Tenn.)  481.  See  Davis  v. 
Smith,  1  Yerg.  (Tenn.)  496;  Riggs  v.  Parker, 
Meigs  (Tenn.)  43. 

1.  Estoppel  by  Deed. — The  defendant  in  an  ac- 
tion of  trespass  had  conveyed  to  the  plaintiff 
part  of  a  certain  "  lot  two  "  of  a  concession, 
describing  it  by  metes  and  bounds,  and  begin- 


ning at  the  northeast  angle  of  the  lot.  The 
beginning  point  was  undisputed,  and  the  de- 
scription enclosed  the  quantity  of  land  claimed 
by  the  plaintiff.  It  was  held  that  the  defend- 
ant was  estopped  by  his  deed  from  question- 
ing the  boundary  as  described  therein. 
Crosswaite  v.  Gage,  32  U.  C.  Q^B.  196. 

The  parties  to  a  verbal  agreement  are  not 
estopped  thereby  from  disputing  the  location 
of  a  boundary  line  which  had  been  fixed  by 
deed  prior  to  the  making  of  the  verbal  agree- 
ment. Such  verbal  agreement  is  insufficient 
to  alter  the  lines  as  fixed  at  the  making  of  the 
deed.  Buckner  v.  Anderson,  in  N.  Car.  572. 
See  further  Fox  v.  Union  Sugar  Refinery,  109 
Mass.  292;  Brachman  v.  Smith,  1  Cine.  Su- 
per. Ct.  Rep.  342;  Delogny  v.  David,  12  La. 
Ann.  30;  Rodgers  v.  Parker,  9  Gray  (Mass.) 
445;  Tufts  v.  Charlestown,  2  Gray  (Mass.) 
271 ;  Farnsworth  v.  Taylor,  9  Gray  (Mass.) 
162. 

2.  Knowledge  Requisite  to  Estoppel. — Bigelow 
on  Estoppel,  160,  528;  Wait  v.  Gover  (Ky. 
1890),  11  Ky.  L.  Rep.  750,  12  S.  W.  Rep. 
1068.  See  further  Paul  v.  Squibb,  12  Pa.  St. 
296;  Buchanan  v.  Moore,  13  S.  &  R.  (Pa.) 
306,  15  Am.  Dec.  601;  Com.  v.  Moltz,  10  Pa. 
St.  527,51  Am.  Dec.  499;  M'Kelvey  v.  Truby, 

4  W.  &  S.  (Pa.)  325  ;  Beaupland  v.  McKeen,  28 
Pa.  St.  131,  70  Am.  Dec.  115;  Miller's  Appeal, 
84  Pa.  St.  391. 

3.  Adjoining  Owners  Equally  Chargeable  witn 
Notice — United  States. — Schraeder  Min.,  etc., 
Co.  v.  Packer,  129  U.  S.  688. 

California. — Davenport  v.  Turpin,  43  Cal. 
597- 

Illinois. — Mullaney  v.  Duffy,  145  111.  559. 
Io-va. — Fisher  v.  Muecke,    82  Iowa  547 ; 
Heinz  v.  Cramer,  84  Iowa  497. 

Massachusetts. — Brewer  v.  Boston,  etc.,  R. 
Corp.,  5  Met.  (Mass.)  478,  39  Am.  Dec.  694; 
Thayer  v.  Bacon,  3  Allen  (Mass.)  163,  80  Am. 
Dec.  59;  Boston,  etc.,  R.  Corp.  v.  Sparhawk, 

5  Met.  (Mass.)  469. 
Minnesota.  —  Minneapolis    Mill    Co.  v. 

Minneapolis,  etc.,  R.  Co.,  51  Minn.  304. 

Mississippi. — Archer  v.  Helm,  70  Miss.  874.. 
Missouri. — Kincaid   v.  Dormey,    51  Mo. 
552;  Schad  v.  Sharp,  95  Mo.  573;  Jacobs  v. 
Moseley,  91  Mo.  457;  Crawford  v.  Ahrnes, 
103  Mo.  88. 

Ne-M  Tork. — Sanford  v.  McDonald,  53  Hun 
(N.  Y.)  263;  Raynor  v.  Timerson,  51  Barb. 
(N.  Y.)  517. 

Wisconsin. — Warner  v.  Fountain,  28  Wis. 

4°S- 

Absent  of  Intent. — A  landowner  is  not  es- 
topped from  denying  that  a  line  blazed  upon 
trees  is  the  true  boundary  because  he  pointed. 
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Mistake  Discovered  in  Survey. — Where  a  mistake  is  discovered  in  the  survey  of  a 
boundary  line,  made  for  the  purpose  of  dividing  off  lands,  neither  of  the 
adjoining  owners  is  estopped  by  such  survey  from  taking  proceedings  to 
establish  the  true  boundary  after  the  mistake  is  found  out.1 

Privity. — Landowners  are  not  estopped  by  surveys  and  agreements  to 
establish  boundary  lines  to  which  they  are  not  parties.2 

The  Purchase  and  Holding  of  Lands  Bordered  by  a  Disputed  Boundary  line  does  not  estop 
an  owner  from  claiming  to  the  true  line.3 

Res  Adjudicata  and  Lis  Pendens  do  not  always  operate  as  an  estoppel  in  questions 
of  boundary.4 

Agreement  with  One  Adjoining  Owner  No  Estoppel  as  to  Another. — An  agreement  estab- 
lishing a  boundary  line  between  adjoining  owners  does  not  estop  either  from 
claiming  to  the  true  line  against  a  contiguous  owner  on  the  other  side.5 

Mere  Acquiescence  does  not  constitute  an  estoppel.6 

Title  to  Land  does  Not  Pass  by  Estoppel,  though  boundary  may  be  so  deter- 
mined.7 

XII.  Boundaries  Fixed  by  Apportionment. — where  a  Vacant  space  Exists  be- 
tween two  tracts  of  land  which  call  for  each  other,  and  between  which  the 
boundary  line  has  not  been  actually  marked  on  the  ground,  the  true  line  will 
be  determined  by  apportioning  the  vacant  space  between  the  contiguous  own- 
ers in  proportion  to  their  respective  interests.8 


it  out  as  such  to  an  adjoining  landowner 
without  intent  to  deceive.  Cheeney  v.  Ne- 
braska, etc.,  Stone  Co.,  41  Fed.  Rep.  740. 
See  also  Hollingsworth  v.  Fowlkes,  6  Tex. 
Civ.  App.  64. 

1.  Mistake  in  Survey. — Winnipisiogee  Paper 
Co.  v.  New  Hampshire  Land  Co.,  59  Fed.  Rep. 
542  ;  Spring  v.  Hewston,  52  Cal.  442  ;  Watrous 
v.  Morrison,  33  Fla.  261,  39  Am.  St.  Rep.  139; 
Cunningham  v.  Roberson,  1  Swan  (Tenn.) 
138;  Hatfield  v.  Workman,  35  W.  Va.  578. 
See  Liverpool  Wharf  v.  Prescott,  7  Allen 
(Mass.)  494. 

Where  one  of  two  adjoining  landowners 
locates  a  line  as  a  boundary,  the  other  is 
not  estopped  by  mere  noninterference  from 
claiming  that  it  is  not  the  true  line,  unless 
the  occupancy  of  the  former  has  ripened  into 
title  by  adverse  possession.  Manistee  Mfg. 
Co.  v.  Coggswell,  103  Mich.  602.  See  also 
Gilchrist  v.  McGee,  9  Yerg.  (Tenn.)  455. 

Where  a  plaintiff  in  an  action  to  determine 
a  boundary  has  not  been  misled  by  the  defend- 
ant in  regard  to  the  line  run  by  a  surveyor 
employed  by  the  defendant,  the  latter  is  not 
estopped  from  denying  the  location  of  the 
line  so  run.  Lovelace  v.  Carpenter,  115  N. 
Car.  424. 

As  to  estoppel  against  the  state  or  a  county, 
see  Saunders  v.  Hart,  57  Tex.  8;  Marsalis  v. 
Garrison  (Tex.  Civ.  App.  1894),  27  S.  W.  Rep. 
929;  Houston  v.  Pillow,  1  Yerg.  (Tenn.)  481. 

2.  Boundary  Established  by  Executor — Where 
Heirs  Estopped. — Where  a  boundary  line  has 
been  established  by  an  executor,  and  ac- 
quiesced in  by  some  of  the  heirs  only,  the 
other  heirs  are  not  estopped  from  disputing 
such  line.    Lagow  v.  Glover,  77  Tex.  448. 

3.  Purchase  of  Land  on  Disputed  Boundary. — 
The  purchase  and  holding  by  the  defendant 
of  lands  bordering  on  a  road,  the  true  loca- 
tion of  which  as  the  boundary  between  two 
surveys  is  disputed,  is  not  such  a  recognition 


by  him  of  the  location  of  such  road  as  will 
work  an  estoppel.  Griffith  v.  Rife,  72  Tex. 
185. 

4.  Res  Adjudicata. — The  plaintiff  in  an  ac- 
tion to  quiet  title  to  a  strip  of  land  lying 
between  the  lines  asserted  by  both  parties  to 
be  the  boundary,  and  whose  claim  is  founded 
on  adverse  possession,  is  not  estopped  from 
bringing  suit  by  a  previous  adjudication  as  to 
the  boundary  line  in  an  action  under  Oregon 
Act  1887.  King  v.  Brigham,  23  Oregon  262. 
See  also  the  title  Res  Adjudicata. 

A  party  to  a  partition  suit  is  not  thereby  es- 
topped from  disputing  a  boundary.  Walker 
v.  Flint,  3  McCrary  (U.  S.)  510. 

6.  Where  the  owner  of  a  city  lot  establishes 
by  agreement  the  boundary  line  between  him- 
self and  the  owner  of  one  of  the  adjoining  lots, 
he  is  not  estopped  thereby  from  having  the 
true  boundary  fixed  between  himself  and  the 
owner  of  the  lot  adjoining  him  on  the  other 
side,  although  by  such  agreement  he  has 
acquired  all  the  land  called  for  by  his  deed. 
Bohny  v.  Petty,  81  Tex.  524. 

6.  Cronin  v.  Gore,  38  Mich.  381. 

7.  Title  does  Not  Pass  by  Estoppel. — Hayes  v. 
Livingston,  34  Mich.  384,  22  Am.  Rep.  533; 
Nims  v.  Sherman,  43  Mich.  45  ;  White  v .Hape- 
man,  43  Mich.  267;  Kalamazoo  First  Nat. 
Bank  v.  McAllister,  46  Mich.  397;  Shaw  v. 
Chambers,  48  Mich.  355;  De  Mill  v.  Moffat, 
49  Mich.  125;  Showers  v.  Robinson,  43  Mich. 
502. 

8.  Apportionment. —  Welder  v.  Carroll,  29 
Tex.  334;  Sellers  v.  Reed,  46  Tex.  379. 

Where  it  is  found  that  a  vacant  space  exists 
between  two  tracts  of  land,  the  boundary  line 
between  them  not  having  been  actually  estab- 
lished on  the  ground  at  the  time  they  were 
surveyed,  though  the  surveys  were  made  at 
the  same  time  and  by  the  same  person,  and  call 
for  each  other,  the  vacant  space  will  be  ap- 
portioned to  the  owners  of  the  tracts  in 
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Where  a  Discrepancy  Exists  which  affects  all  the  lots  or  tracts  in  a  block,  their 
respective  boundary  lines  should  be  determined  by  dividing  the  excess  or  de- 
ficiency, whichever  it  may  be,  proportionately  between  them.1  But  where 
an  individual  location  can  be  shown,  the  rules  regarding  block  locations  do 
not  apply.2 

Where  the  whole  length  of  a  boundary  line  running  between  remote  cor- 
ners varies  from  the  length  called  for,  the  discrepancy  must  be  taken  as  affect- 
ing the  whole  line,  and  such  discrepancy  must  be  apportioned  between  the 
various  subdivisions  of  the  line  in  proportion  to  the  length  of  each.3 

in  the  Congressional  Surveys  the  rule  is  that  the  boundaries  of  the  inner  lots 
shall  remain  as  established,  and  that  the  deficiency  shall  be  charged  against 
the  outer  lots  proportionally  and  their  boundaries  so  defined  ;4  but  this  rule 
does  not  apply  where  the  original  surveys  are  in  error.5 

XTTI.  Identification  of  Boundary. — The  General  Rule  for  the  practical  identi- 
fication of  a  boundary  line  upon  the  ground  is  to  rely,  first  on  the  original 
lines  actually  run  upon  the  ground ;  second,  on  lines  run  from  admitted  cor- 
ners or  calls  ;  third,  on  lines  run  by  the  courses  and  distances  given  in  the  deed.6 


proportion  to  their  respective  interests.  Ware 
v .  McQuinn,  7  Tex.  Civ.  App.  107. 

1.  When  Discrepancy  Affects  All  the  Lots  In  a 
Block—  California. — Helm  v.  Wilson,  89  Cal. 
593;  Eshleman  v.  Maker,  101  Cal.  233. 

Iowa. — Moreland  v.  Page,  2  Iowa  139;  New- 
comb  v .  Lewis,  31  Iowa  490. 

Kansas. — Miller  v.  Topeka  Land  Co.,  44 
Kan.  354;  McAlpine  v.  Reicheneker,  27  Kan. 
257- 

Maine. — Witham  v.  Cutts,  4  Me.  31. 

Massachusetts. — Long  v.  Merrill,  24  Pick. 
(Mass.)  157. 

Michigan. — Reimers  v.  Quinnin,  49  Mich. 
449. 

Ohio. — Wolfe  v.  Scarborough,  2  Ohio  St. 
361. 

Pennsylvania. — Parks  v.  Boynton,  98  Pa. 
St.  370. 

Texas. — Knippa  v.  Umlang  (Tex.  Civ.  App. 
1894),  27  S.  W.  Rep.  915. 

Wisconsin. — Jones  v.  Kimble,  19  Wis.  429; 
O'Brien  v.  McGrane,  27  Wis.  446;  Westphal 
v.  Schultz,  48  Wis.  78;  Pereles  v.  Magoon,78 
Wis.  27,  23  Am.  St.  Rep.  389. 

See  also  supra,  this  title,  Rules  for 
Construing  Descriptions — Block  Surveys; 
Waters  as  Boundaries — Side  Lines  of  Flats 
on  Tide  Waters. 

1.  Pennsylvania. — Lambourn  v.  Hartswick, 
13  S.  &  R.  (Pa.)  1 13 ;  Caul  v.  Spring,  2  Watts 
(Pa.)  390;  Nieman  v.  Ward,  1  W.  &  S.  (Pa.) 
68;  Ormsby  v.  Ihmsen,  34  Pa.  St.  462;  Col- 
lins v.  Barclay,  7  Pa.  St.  67;  Wharton  v.  Gar- 
vin, 34  Pa.  St.  340;  Bellas  v.  Cleaver,  40  Pa. 
St.  260;  Packer  v.  Schrader  Min.,  etc.,  Co., 
97  Pa.  St.  379;  Ferguson  v.  Bloom,  144  Pa. 
St.  559,  48  Leg.  Int.  (Pa.)  488;  Thompson  v. 
McFarland,  6  Pa.  St.  47S ;  Hall  v.  Tanner,  4 
Pa.  St.  247,  45  Am.  Dec.  686;  Cox  v.  Couch, 
8  Pa.  St.  147;  Younkin  v.  Cowan,  34  Pa.  St. 
198;  Malone  v.  Sallada,  48  Pa.  St.  419;  Grier 
v .  Pennsylvania  Coal  Co.,  128  Pa.  St.  79. 

3.  Where  Whole  Line  Varies  from  Length  Called 
for. — Newcomb  v.  Lewis,  31  Iowa  488; 
O'Brien  v.  McGrane,  27  Wis.  446;  Jones  v. 
Kimble,  19  Wis.  429;  Westphal  v.  Schultz,  48 
Wis.  75. 


Where  the  whole  length  of  a  line  running 
between  remote  corners  varies  from  the  length 
called  for,  the  presumption,  in  the  absence  of 
proof  to  the  contrary,  is  that  the  discrepancy 
arose  from  defective  measurement  of  the 
whole  line,  not  that  there  was  error  in  running 
any  particular  part  of  it,  and  such  discrepancy 
must  be  apportioned  between  the  various  sub- 
divisions of  the  line  in  proportion  to  the  length 
of  each.  Miller  v.  Topeka  Land  Co.  44, Kan. 
354- 

Where  the  description  in  a  grant  calls  for 
no  older  surveys,  and  it  affords  no  evidence  of 
an  intention  to  include  other  land,  and  the 
footsteps  of  the  surveyor  can  only  be  traced  in 
some  of  the  boundaries,  the  other  boundaries 
are  not  to  be  established  regardless  of  the  fact 
of  excess.  That  is  a  question  for  the  jury. 
Scott  v.  Pettigrew,  72  Tex.  321. 

4.  Congressional  Surveys. — Keesling  v.  Truitt, 
30  Ind.  306;  Grover  v.  Paddock,  84  Ind.  244. 

Apportionment  has  been  made  a  statutory 
rule.  U.  S.  Rev.  Stat.,  §2399;  and  see  Jones 
v.  Kimble,  19  Wis.  429. 

5.  The  General  Rule  Is  that  in  Fractional  Sec- 
tions the  deficiency  shall  be  charged  against 
the  outer  lots,  but  this  does  not  apply  where  the 
original  surveys  are  in  error  because  the  sur- 
veyor general  established  the  lines  and  located 
the  corners  of  a  quarter  without  locating  th« 
half-quarter  posts  or  lines,  the  purchasers  and 
government  having  acted  on  the  assumption 
that  such  lines  were  measured  correctly. 
Where  such  error  has  been  made,  the  den 
ciency  should  be  borne  by  all  the  lots  in  pr 
portion  to  the  quantities  supposed  to  be 
therein  at  the  time  they  were  bought.  Cay  lor 
v .  Luzadder,  137  Ind.  319,  45  Am.  St.  Rep. 
183.  See  also  Bailey  v.  Chamblin,  20  Ind. 
33;  Moreland  v.  Page,  2  Iowa  139;  James  :  . 
Drew,  68  Miss.  518,  24  Am.  St.  Rep.  2S7  ;  Jones 
v.  Kimble,  19  Wis.  429;  Westphal  v.  Schultz, 
48  Wis.  75. 

6.  General  Rule  for  Identifying  Boundaries  — 

Tyler's  Law  of  Boundaries,  p.  282;  Avery:. 
Baum,  Wright  (Ohio)  576;  Hoffman  z\ 
Riehl,  27  Mo.  5^4;  McEwen  v.  Bulkley,  24 
How.  (U.  S.)  242. 
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Definitions. 


Miscellaneous  Rules. — Below  are  given  some  miscellaneous  rules  and  methods 
which  have  been  resorted  to  in  particular  cases  for  the  practical  establishment 
and  identification  of  boundary  lines  upon  the  ground.1 

BOUNDS.  (See  also  the  title  BOUNDARIES,  ante) — By  bounds  is  meant  the 
legal  imaginary  line  by  which  different  parcels  of  land  are  divided.2 

BOUNTIES.  (See  also  the  titles  Municipal  Aid  ;  Rewards.  And  see, 
for  a  full  discussion  of  military  bounties,  the  title  PENSIONS.  And  as  to 
artesian  wells  see  Artesian  Wells,  vol.  2,  p.  944.)  Definition. — Bounty  signi- 
fies money  paid  or  a  premium  offered  to  encourage  or  promote  an  object,  or 
to  procure  a  particular  act  or  thing  to  be  done.3 


1.  Where  the  Point  of  Beginning  and  the  Three 
Last  Corners  are  Monuments,  and  on  running 
by  regular  courses  and  distances  the  several 
lines  between  the  beginning  and  the  second 
monument  the  line  from  the  corner  next  pre- 
ceding it  passes  outside  such  monument,  the 
rule  is  to  run  the  line  from  monument  to 
monument,  disregarding  the  course  and  dis- 
tance, and  not  to  reverse  the  calls  from  the 
beginning  corner.  Norwood  z\  Crawford, 
114  N.  Car.  513. 

When  Lands  Included  in  a  Government  Sur- 
vey are  being  surveyed  the  chain  used  must 
be  made  to  correspond  with  that  used  by  the 
government  surveyor,  by  testing  it  on  the 
ground  with  distances  between  some  two 
known  points.  Hess  v.  Meyer,  73  Mich. 
259- 

Where  a  Survey  of  Land  has  been  Made  by 
Courses  and  Distances  and  it  becomes  necessary 
to  locate  an  intermediate  post,  the  course 
along  which  the  surveyor  traveled  should  be 
followed  in  the  same  direction  and  not  re- 
versed.   Blackburn  v.  Nelson,  100  Cal.  336. 

Tracing  Line  in  Direct  Course. — In  order  to 
identify  the  original  boundary  line  of  a  tract 
where  it  is  proved  to  have  been  run  out  and 
marked  it  must  be  done  by  tracing  the  line  in 
a  direct  course  from  one  monument  to  an- 
other, whether  the  distance  be  greater  or  less 
than  that  called  for.  Melcher  v.  Merryman, 
41  Me.  601. 

Where  it  Is  Sought  to  Extend  the  Boundaries 
of  a  Survey  beyond  the  apparent  calls  and  the 
area  called  for,  the  party  so  seeking  must 
trace  the  footsteps  of  the  surveyor  by  the 
clearest  evidence,  locate  his  corners,  and  es- 
tablish the  line  claimed.  Williams  v.  Wins- 
low,  84  Tex.  371 ;  Stafford  v.  King,  30  Tex. 
257,  94  Am.  Dec.  304. 

Uncertainty  as  to  Which  of  Two  Corners  is 
Intended. — Where  there  is  uncertainty  as  to 
which  of  two  particular  corners  is'meant  by  a 
call  in  a  grant,  for  the  corner  of  another  tract, 
the  second  call  of  the  grant  may  be  resorted 
to  in  order  to  ascertain  which  one  of  the  two 
was  intended.  Hough  v.  Dumas,  4  Dev.  &  B. 
L.  (N.  Car.)  328. 

Where  the  Return  of  the  Survey  of  Two  Tracts 
Makes  Them  Rectangular  the  boundary  line  be- 
tween them  will  not  be  run  diagonally  so  as 
to  make  a  common  corner  with  two  other 
tracts,  as  called  for  by  the  return,  where  such 
common  corner  was  never  marked  on  the 
ground.  Ferguson  v.  Bloom,  144  Pa.  St.  549, 
48  Leg.  Int.  (Pa.)  488. 

The  Boundaries  of  Wild  Lands  are  those  which 


were  run  by  proper  authority  at  the  time 
of  the  purchase,  and  if  there  were  none  run 
at  that  time  then  by  such  lines  as  are  after- 
wards run  out  and  marked.  Buel  v.  Tuley,  4 
McLean  (U.  S.)  268. 

In  case  of  disputed  boundary  lines,  where 
claims  are  made  to  certain  lands  by  certain 
defined  limits,  in  running  out  the  lines  the 
surveyor  should  plat  all  the  natural  and  other 
objects  marking  those  limits,  which  must  be 
referred  to  or  proved  at  the  trial.  McNamee 
v.  Townsend,  3  Harr.  (Del.)  88. 

Where  a  tract  of  land  was  described  in  the 
grant  as  fronting  on  a  brook,  and  extending 
backwards  two  miles  from  such  brook  by  a 
designated  course,  it  was  held  that  each  side 
line  of  the  tract  should  be  two  miles  in  length 
and  that  the  rear  line  should  be  parallel  with 
the  line  of  the  brook.  Keith  v.  Reynolds,  3 
Me.  393. 

For  Other  Illustrations  see  Gordon  v.  Booker, 
97  Cal.  586;  M'Clintock  v.  Rogers,  11  111.  279; 
Colvin  v.  Fell,  40  111.  418;  Thomasson  v. 
Hanna  (Ky.  1892),  18  S.  W.  Rep.  227;  Calvert 
v.  Fitzgerald,  Litt.  Sell.  Cas.  (Ky.)  391 ;  Win- 
throp  v.  Curtis,  3  Me.  110,  14  Am.  Dec.  216; 
Beardsley  v.  Crane,  52  Minn.  537;  Bloom  v. 
Ferguson,  128  Pa.  St.  362;  Kreiter  v.  Bigler, 
101  Pa.  St.  94;  Stanus  ?».  Smith,  8  Tex.  Civ. 
App.  685 ;  Whitney  v.  Detroit  Lumber  Co., 
78  Wis.  240. 

2.  Walton  v.  Tifft,  14  Barb.  (N.  Y.)  221. 
And  in  this  case  it  was  held  that  where  a  line 
was  to  run  until  it  struck  the  north  bounds  of 
a  river,  and  then  easterly  along  the  said  river, 
the  words  "bounds  of  the  river"  in  the  deed 
did  not  indicate  the  bank  or  shore  of  the  river, 
but  the  centre. 

Prison  Bounds. — See  the  title  Escape. 

3.  Fowler  v.  Danvers,  8  Allen  (Mass.)  84. 
A  sum  of  money  or  other  thing  given  gener- 
ally by  the  government  to  certain  persons  for 
some  service  they  have  done  or  are  about  to 
do  to  the  public.  Abbe  v.  Allen,  39  How.  Pr. 
(N.  Y.  Supreme  Ct.)  484. 

Distinguished  from  Reward. — In  Kircher  v. 
Murray,  54  Fed.  Rep.  624,  the  court  said: 
"By  Mr.  Bouvier,  bounty  is  defined  to  be  'an 
additional  benefit  conferred  upon,  or  compen- 
sation paid  to,  a  class  of  persons.  It  differs 
from  a  reward,  which  is  usually  applied  to  a 
sum  paid  for  the  performance  of  some  specific 
act  to  some  person  or  persons.  It  may  or 
may  not  be  a  part  of  a  contract.  Thus,  the 
bounty  offered  a  soldier  would  seem  to  be  a 
part  of  the  consideration  for  his  services.'  " 
The  word,  bounty,  ex  vi  termini,  implies  a 
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Sugar  Bounties. — Congress,  by  a  statute  commonly  known  as  the  McKinley 
Bill,1  provided  that  on  and  after  the  first  of  April,  1891,  and  until  the  first  of 
July,  1905,  there  should  be  paid  to  the  producer  of  sugar  of  a  certain  grade, 
and  from  certain  products  within  the  United  States,  a  bounty  of  two  cents  per 
pound.  The  question,  whether  these  bounty  provisions  were  constitutional, 
was  raised  in  the  Supreme  Court,  the  contention  being  that  as  such  provisions 
were  unconstitutional,  therefore  the  whole  tariff  act  of  1890  was  void.  The 
court  declined  to  decide  the  question  as  to  the  constitutionality  of  these  pro- 
visions, because,  as  the  court  held,  the  rest  of  the  act  would  be  valid  even  if 
the  bounty  provisions  were  void.2  By  a  later  act,3  Congress  repealed  the 
provisions  of  the  act  of  1890  granting  bounties  to  sugar  producers.  But  by  a 
still  later  act  of  Congress,4  it  was  provided  that  certain  manufacturers  and  pro- 
ducers of  sugar,  who  had  complied  with  the  provisions  of  the  act  of  1890, 
should  be  paid  the  bounty,  notwithstanding  the  repeal  of  that  act.  The  con- 
stitutionality of  this  last  act  of  Congress  was  attacked,  it  being  contended  that 
the  original  act  of  1890,  granting  bounties,  was  unconstitutional,  but  the 
Supreme  Court  held  that  the  rights  of  the  parties  could  be  determined  without 
entering  into  a  discussion  as  to  the  validity  of  the  bounty  legislation  contained 
in  the  act  of  1890,  and  without  deciding  that  question  ;  holding  that  whether 
or  not  such  legislation  was  beyond  the  power  of  Congress,  in  either  case 
the  appropriation  of  money  in  the  act  of  1895,  to  be  paid  to  certain  manu- 
facturers and  producers  of  sugar  who  had  complied  with  the  act  of  1890,  was 
within  the  power  of  Congress  to  make  and  was  constitutional  and  valid.5 

Vested  Rights. — There  can  be  no  vested  right  in  a  mere  bounty  act  so  as  to 
prevent  its  repeal.  There  may  be  a  vested  right  in  the  bounty  already  earned 
or  accrued  under  such  act,  but  there  cannot  be  a  vested  right  in  anything 
further.6 


gratuity,  not  compensation,  an  inducement  to 
enlist.    Eichelberger  v.  Sifford,  27  Md.  330. 

In  Kidder  v.  Stewartstown,  48  N.  H.  292,  it 
was  said  :  "  The  very  term  bounty  used  in  the 
law  would  ordinarily  imply  that  the  money  so 
raised  was  to  be  used  as  an  inducement  to  en- 
ter the  service,  and  not  as  a  gratuity  or  ac- 
knowledgment for  services  already  rendered, 
and  such  was  the  view  entertained  by  the  court 
in  Fowler  v.  Danvers,  8  Allen  (Mass.)  84." 

1.  Act  of  1890,  26  Stat,  at  Large,  p.  567, 
c.  1244. 

2.  Field  v.  Clark,  143  U.  S.  649. 

3.  Act  of  1894,  c.  349,  28  Stat,  at  Large,  p. 
5°9- 

4.  Act  of  March  2,  1895,  c.  189,  28  Stat, 
at  Large,  pp.  910,  933. 

6.  U.  S.  v.  Realty  Co.,  163  U.  S.  433.  In 
this  case  the  court  gave  as  its  reason  for  sus- 
taining the  act  of  1895  that  it  is  within  the 
constitutional  power  of  Congress  to  appropri- 
ate public  money  for  the  payment  of  claims 
upon  the  public  treasury  which  are  founded 
upon  moral  and  equitable  obligations,  and  up- 
on the  principle  of  right  and  justice,  though 
the  claims  are  not  strictly  legal. 

It  should  be  noted  in  this  connection,  that 
in  U.  S.  v.  Carlisle,  5  App.  Cas.  (D.  C.)  138, 
the  court  decided  against  the  constitutionality 
of  the  bounty  act  of  1 890. 

Kansas  Statute. — In  Cole  v.  Carroll  First 
Nat.  Bank,  56  Kan.  571,  a  sugar  company  was 
held  to  have  no  right  to  the  moneys  specific- 
ally appropriated,  by  chapter  5  of  the  Laws  of 
Kansas  of  1895,  to  the  cane  growers  who  fur- 
nished the  cane  to  the  company..  The  court 


said  :  "The  language  of  the  act  (Laws  1895, 
c.  5)  leaves  no  doubt  of  the  legislative  pur- 
pose. It  was  to  appropriate  specific  sums  to 
the  thirty-four  persons  named  therein,  who 
had  furnished  cane  to  the  sugar  company.  It 
may  be  that  under  the  prior  acts  providing 
for  the  payment  of  bounty  by  the  state  for  the 
manufacture  of  sugar,  the  sugar  company  had 
earned  a  share  of  the  promised  bounty,  and 
that  a  moral  obligation  rested  upon  the  state 
to  pay  it.  If  such  an  obligation  exists,  it  is 
one  which  cannot  be  enforced  against  the  state 
by  the  sugar  company.  The  payment  of  such 
an  obligation  rests  entirely  with  the  legisla- 
ture, and  until  a  specific  appropriation  is  made 
by  that  department,  not  a  dollar  of  the  public 
money  can  be  withdrawn  for  that  purpose." 

6.  Jefferson  County  v.  Hudson,  20  Kan.  75. 
This  was  a  case  where  an  act  to  encourage  the 
growing  of  hedges  by  bounties  was  repealed. 

In  East  Saginaw  Mfg.  Co.  v.  East  Saginaw, 
19  Mich.  2^9,  it  was  held  that  the  offer  of  a 
bounty  by  a  state  (in  this  instance  a  bounty 
upon  salt  manufacture),  by  way  of  encouraging 
manufactures,  is  subject  to  be  repealed  at 
any  time  except  as  to  so  much  as  is  already 
earned,  while  the  promise  is  a  continued  one. 

A  law  offering  to  all  persons,  and  to  corpo- 
rations to  be  formed  for  the  purpose,  abounty 
of  ten  cents  for  every  bushel  of  salt  manufac- 
tured in  a  state  from  water  obtained  by  bor- 
ing, and  exemption  from  taxation  of  the  prop- 
erty used  for  the  purpose,  is  not  a  contract  in 
such  a  sense  that  it  cannot  be  repealed.  Such 
a  law  is  nothing  but  a  bounty  law,  and  in  its 
nature  a  general  law,  regulative  of  the  internal 
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Constitutionality  and  Construction.  (See  supra,  Sugar  Bounties.) — The  constitu- 
tionality of  bounty  laws  depends  upon  the  object  of  the  bounty  and  the  pro- 
visions of  the  various  state  constitutions.  In  the  note  will  be  found  the 
decisions  of  the  courts  upon  the  validity  of  various  statutes.1  A  number  of 
these  statutes  have  been  construed  by  the  courts,  and  these  cases  are  also  set 
out  in  the  note.2 


economy  of  the  state,  dependent  for  its  con- 
tinuance upon  the  dictates  of  public  policy, 
and  the  voluntary  good  faith  of  the  legisla- 
ture. General  encouragements  held  out  to  all 
persons  indiscriminately  to  engage  in  a  par- 
ticular trade  or  manufacture,  whether  in  the 
shape  of  bounties,  drawbacks,  or  other  advan- 
tage, are  always  under  the  legislative  control, 
and  may  at  any  time  be  discontinued.  East 
Saginaw  Salt  Mfg.  Co.  v.  East  Saginaw,  13 
Wall.  (U.  S.)  373- 

1.  See  generally,  upon  the  question  of  grant- 
ing public  money  to  individuals  and  cor- 
porations, the  titles  Municipal  Aid;  Tax- 
ation. 

Constitutionality  —  Texas.  —  In  Weaver  v. 
Scurry  County  (Tex.  Civ.  App.  1894),  28  s- 
W.  Rep.  836,  a  statute  providing  for  the  pay- 
ment out  of  the  county  treasury  of  bounties 
for  the  destruction  of  wolves  and  other  wild 
animals,  in  order  to  protect  stock  raisers,  was 
held  constitutional  under  the  article  of  the 
Texas  Constitution  providing  that  the  legisla- 
ture may  pass  laws  for  the  protection  of  stock 
raisers,  nor  does  it  contravene  the  constitu- 
tional provision  against  the  grant  of  public 
money  to  any  individual.  The  statute  does 
not  become  inoperative  because,  by  virtue  of 
sections  4  and  5,  providing  that  the  liability  of 
the  state  shall  cease  upon  the  exhaustion  of  a 
certain  appropriation,  the  state  is  no  longer 
liable. 

California — Constitutionality  of  Bounty  Acts. — 

As  to  the  constitutionality  of  bounties  in  this 
state,  and  for  examples  of  statutes  granting 
them  for  the  encouragement  of  various  indus- 
tries, see  Stockton,  etc.,  R.  Co.  v.  Stockton, 
41  Cal.  177. 

A  statute  giving  a  bounty  for  killing  coyotes 
is  not  a  violation  of  the  constitutional  pro- 
vision against  the  gifts  of  public  money.  In- 
gram v.  Colgam,  106  Cal.  113. 

Constitutionality — Appropriation.  (See  also 
the  title  Taxation.)  —  In  Institute,  etc.,  v. 
Henderson,  18  Colo.  98,  acts  granting  bounties 
for  the  destruction  of  certain  wild  animals, 
for  the  encouragement  of  the  planting  of 
trees,  and  for  the  destruction  of  certain  weeds, 
were  held  unconstitutional  in  that  the  legisla- 
ture made  no  specific  appropriation  for  the 
payment  of  such  bounties,  but  directed  that 
the  premiums  should  be  paid  in  the  first  in- 
stance by  the  county  treasurer  of  the  proper 
county,  and  the  amount  so  paid  should  be 
credited  to  such  officer  in  a  settlement  with 
the  state.  The  court  said  :  "  If  the  legislature 
desires  to  pay  bounties,  it  may  do  so,  for  all 
proper  purposes,  by  making  the  necessary 
appropriations  therefor,  to  be  paid  out  upon 
warrant  drawn  by  the  auditor  upon  the  state 
treasurer.  Thus  the  public  funds  of  the  state 
will  be  protected,  and  the  safeguards  provided 
by  the  vigilance  of  the  framers  of  our  funda- 


mental law  will  be  given  a  construction  best 
calculated  to  prevent  the  evil  aimed  at.  If 
warrants  have  been  issued  under  statutes 
otherwise  free  from  constitutional  objection, 
and  such  warrants  have  not  yet  been  paid,  the 
legislature  still  has  it  within  its  power  to 
make  the  necessary  appropriation  for  the  pay- 
ment of  the  same." 

In  In  re  Bounties,  18  Colo.  273,  it  was  held 
that  the  general  assembly  had  power  to  make 
an  appropriation  to  reimburse  county  treas- 
urers for  the  money  expended  by  them  under 
the  bounty  acts,  notwithstanding  the  manner 
provided  in  said  acts  for  such  payments  was 
unconstitutional. 

But  in  Ingram  v.  Colgam,  106  Cal.  113,  a 
bounty  statute  was  held  constitutional,  though 
no  specific  appropriation  was  made. 

2.  Wolf  Bounty. — As  to  the  requisites  of  a 
certificate  by  a  justice  of  the  peace  to  entitle 
one  to  a  bounty  under  the  Iowa  statutes  pro- 
viding for  a  bounty  on  the  scalp  of  each  wolf 
killed,  see  Murray  v.  Jones  County,  72  Iowa 
286. 

The  failure  to  prove  a  claim  against  a  county 
for  a  bounty  on  wolf  scalps  before  the  commis- 
sioners' court,  as  required  by  statute,  does 
not  affect  the  jurisdiction  of  a  justice  of  the 
peace  to  entertain  an  action  thereon,  and 
hence,  though  the  judgment  in  such  action  be 
erroneous,  the  error  can  be  taken  advantage 
of  only  by  appeal,  and  not  by  certiorari. 
Dimmit  County  v.  Salmon  (Tex.  Civ.  App. 
1896),  35  S.  W.  Rep.  752. 

Silk  Culture. — In  Atty.-Gen.  v.  Judges,  38 
Cal.  291,  it  was  held  that  the  Calif  or?!  ia  Act 
of  1866,  for  the  encouragement  of  silk  culture, 
was  not  repealed  for  all  purposes  by  the  Act 
of  1868;  but  so  much  of  it  was  left  in  force  as 
was  for  the  benefit  of  those  who  had,  at  the 
time  of  the  passage  of  the  repealing  act,  al- 
ready planted  mulberry  trees.  It  was  further 
held  that  it  was  the  intention  of  the  legisla- 
ture to  give,  by  the  Act  of  1866,  for  each  farm 
or  assemblage  of  mulberry  trees  amounting 
to  five  thousand  or  more,  a  premium  of  two 
hundred  and  fifty  dollars,  and  that  under  that 
act  the  State  Board  of  Judges  had  no  juris- 
diction to  allow  a  premium  for  half  a  planta- 
tion, or  to  subdivide  a  plantation  and  denom- 
inate each  subdivision  a  plantation. 

Pledge. — In  Barrow  v.  Milliken,  74  Fed.  Rep. 
612,  affirming  65  Fed.  Rep.  888,  it  was  held 
that  there  was  nothing  in  the  sugar  bounty 
provision  of  the  Act  of  October  1,  1890,  or  in 
Rev.  Stat.,  3477,  3737.  to  prevent  a  sugar 
planter  from  pledging  the  bounty  to  become 
payable  on  his  crop,  before  his  claims  therefor 
have  been  presented  and  allowed  and  a  treas- 
ury warrant  issued. 

The  court  in  this  case  applied  the  case  of 
Hobbs  v.  McLean,  117  U.  S.  567,  and  cited  and 
commented  upon  Ball  v.  Halsell,  161  U.  S. 
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BOX. — See  note.1 

BOX  CAR. — A  box  car  is  defined  as  an  inclosed  and  covered  freight  car.2 

BOY.  (See  the  titles  Children  ;  Infants.) — A  boy  is  a  male  child  from 
birth  to  the  age  of  puberty.3 

BOYCOTT.— See  the  titles  Conspiracy  ;  Labor  Combinations. 

BR.  (See  also  the  title  ABBREVIATIONS,  vol.  i,  p.  97.) — "Br."  is  used  as  an 
abbreviation  for  "  branch."  4 

BRACERY.  (See  also  the  title  Champerty  and  Maintenance.) — A  term 
used  in  connection  with  the  buying  and  selling  of  pretended  titles.6 

BRACKETS. — The  ordinary  use  of  brackets  in  printing  is  to  inclose  a 
parenthesis,  which  is  defined  by  the  lexicographers  to  be  a  sentence  so  inclosed 
in  a  sentence  that  it  may  be  taken  out  without  injuring  the  sense  of  that 
which  incloses  it.6 


72;  U.  S.  v.  Gillis,  95  U.  S.  407;  Spofford  v. 
Kirk,  97  U.  S.  484. 

In  Delogny  v.  Creditors,  48  La.  Ann.  492, 
the  court  said:  "As  relates  to  the  pledge,  the 
facts  are  that  the  mortgagor  bound  herself  to 
pay  the  bounty  of  the  government  to  the  credi- 
tor immediately  after  receipt  of  amount,  'just 
as  if  the  bounty  had  been  a  portion  of  the  pro- 
ceeds of  the  crops  of  the  plantation.'  (The 
quotation  is  from  the  act  of  mortgage.)  The 
bounty  was  not  delivered  at  the  time  the  at- 
tempt was  made  to  pledge  it  as  an  additional 
security  for  the  debt.  It  was  collected  from 
the  government  by  the  syndic  some  time  after 
the  act  of  mortgage  had  been  executed.  It  is 
hardly  necessary  to  cite  authority  in  support 
of  the  proposition  that  delivery  is  an  essential 
in  order  to  secure  a  pledge  (save  in  statutory 
pledges,  not  the  case  here).  The  bounty  was 
not  a  portion  of  the  proceeds  of  the  crop;  it 
was  no  part  of  the  crop.  We  know  of  no  prin- 
ciple of  interpretation  under  which  it  is  possi- 
ble to  hold  that  the  bounty  was  delivered  as 
required  and  came  within  the  provisions  of 
the  statutes  relative  to  pledge  as  a  security." 

Mandamus.  (See  also  the  title  Mandamus.) 
— The  state  board  of  examiners  cannot  be 
compelled,  by  mandamus  proceedings  com- 
menced in  April,  1895,  to  indorse  and  transmit 
to  the  state  auditor  claims  audited  and  al- 
lowed by  it,  and  which  were  due  the  relator 
under  the  provisions  of  the  Act  of  March  8, 

1893,  appropriating  money  for  the  payment  of 
bounties  for  the  killing  of  certain  stock-de- 
stroying animals,  when  it  appeared  that  prior 
to  the  said  Act  of  March  8,  the  legislature 
had  appropriated,  for  the  fiscal  years  1893  and 

1894,  sums  largely  in  excess  of  the  revenue 
for  the  said  years;  that  at  the  expiration  of 
each  of  the  said  years  the  unused  portions  of 
the  appropriations  for  the  said  years  had  been 
covered  back  into  the  treasury  and  consumed 
by  the  legislature  of  1895  m  appropriations 
for  other  purposes,  thereby  leaving  no  availa- 
ble fund  upon  which  the  board  could  lawfully 
direct  the  auditor  to  draw  his  warrant  for  the 
amount  of  the  relator's  claim.  State  v.  Rick- 
ards,  17  Mont.  440. 

In  Johns  v.  Orange  County,  28  Fla.  626,  it 
was  held  that  by  the  Florida  statutes  the 
county  judge  is  the  officer  in  the  first  instance 
to  pass  upon  rewards  allowed  for  killing  cer- 
tain beasts  of  prey,  and  that  a  mandamus  will 
not  be  granted  to  the  county  commissioners 


to  issue  a  warrant  for  the  amount  of  the  re- 
ward until  the  judge  has  certified  to  the  facts 
required  by  the  statute,  and  the  relator  must 
show  that  all  the  requirements  of  the  statute 
have  been  complied  with.  To  the  same  effect 
see  DeVaughn  v.  Jackson  County,  31  Fla.  60. 

1.  Box — Barrel — Drawing  of  Jurors.  (See  also 
the  title  Jury  and  Jury  Trial.) — A  Massa- 
chusetts statute  provided  that  the  name  of 
each  person  summoned  as  a  juror  should  be 
written  on  a  separate  card  or  paper,  and  the 
papers  placed  in  a  box,  and  shaken  thoroughly 
together.  In  Com.  v.  Bacon,  135  Mass.  521, 
the  names  of  the  jurors  were  placed  in  a  re- 
volving barrel,  and  this  barrel  was  whirled 
back  and  forth  each  time  a  name  was  drawn 
out.  This  was  held  a  sufficient  compliance 
with  the  statute,  the  court  saying  that  a  barrel 
is  a  box  within  the  purpose  and  requirement 
of  the  statute. 

BaUot  Box. — See  Ballot  Box,  vol.  3,  p.  769. 
And  see  the  title  Elections. 

2.  Box  Car.  (See  also  the  title  Burglary.) 
— The  term  box  car,  used  in  an  information 
for  burglary,  is  equivalent  to  the  term  "  rail 
car  "  used  in  the  statute  defining  burglary. 
State  v.  Green,  15  Mont.  424.  The  court  said  : 
"But  we  think  that  in  the  use  of  the  word 
box  car,  instead  of  '  rail  car,'  there  was  no 
substantial  departure  from  the  rule.  A  \nm 
car  is  defined  by  the  Century  Dictionary  ae 
'  an  inclosed  and  covered  freight  car,'  and  a 
freight  car,  by  the  same  authority,  is  '  a  rail- 
road car  for  carrying  freight,  commonly  a 
box  car.'  A  box  car  is  therefore  a  rail  or  rail- 
road car;  hence  the  statute  is  complied  with, 
and  the  information  is  good." 

3.  Webster's  Dictionary,  followed  in  Bella. 
State,  18  Tex.  App.  56.  In  that  case  where 
the  witnesses  testified  that  the  injured  party 
was  a  boy,  it  was  held  that  the  evidence  was 
sufficient  to  support  the  allegation  that  the  in- 
jured party  was  a  "  child,"  within  the  statute 
against  aggravated  assault.  See  generally  the 
title  Assault  and  Battery,  vol.  2,  p.  965. 

4.  Locke  v.  Merchants'  Nat.  Bank,  66  Ind. 
364;  Miller  v.  Powers,  16  Ind.  410. 

5.  The  English  statute  32  Hen.  VIII.,  c.  9, 
is  commonly  called  "  The  Bill  of  Bracery 
and  Buying  of  Titles."  Cain  v.  Monroe, 
23  Ga.  86.  See  also  Webb  v.  Camp,  26  Ga. 
357. 

6.  Early  v.  Wilkinson,  9  Gratt.  (Va.)  72. 
The  bracket  marks  [  ]  are  said,  in  the  Cen- 
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Definitions.  BRAKEMAN—  BRANCH  RAILROADS.  Definitions. 


BRAKEMAN.  (See  the  titles  Coupling  Cars  (Injuries  by);  Death  by 
Negligence  or  Wrongful  Act;  Fellow-servants ;  Master  and  Serv- 
ant.)—See  note.1 

BRANCH. — A  Particular  Line  of  Descent,  as  distinguished  from  other  lines  having 
the  same  common  ancestor. 

The  Main  Branch  of  a  River  is  not  necessarily  that  in  whose  channel  water  may 
be  found  at  all  seasons  of  the  year,  at  the  point  farthest  removed  from  its 
mouth.  The  largest  volume  of  water  is  certainly  one  criterion  of  the  main 
stream ;  the  length  of  the  stream  is  another.2 

In  Constitutional  Provisions  respecting  the  legislature,  the  terms  "branch  "and 
"house  "are  used  indiscriminately  to  mean  the  same  thing, — one  division  of  the 
legislature.3 

BRANCH  RAILROADS.— See  the  title  Lateral  AND  Branch  Railroads. 


tury  Dictionary,  under  the  title  Bracket,  to  be 
used  to  inclose  a  note,  reference,  explanation, 
or  the  like,  and  thus  separate  it  from  the  con- 
text; and  the  parenthesis  (  )  marks  are  said, 
in  the  same  work,  under  the  title  Parenthesis, 
to  be  used  to  mark  off  an  explanatory  clause  or 
qualifying  remark.  It  is  also  said  that  the 
parentheses  include  the  square  form  [  ]  called 
brackets. 

1.  Brakeman  Distinguished  from  Extra  Con- 
ductor.— "  It  appears  that  the  term  '  extra  con- 
ductor '  is  more  comprehensive  than  that  of 
brakeman;  that  the  former  includes  within  the 
designation  such  persons  as  may  be  engaged  as 
brakemen,  whereas  the  latter  does  not  include 
the  former.  In  other  words,  all  extra  con- 
ductors are  in  a  certain  sense  brakemen,  but  all 
brakemen  are  not  extra  conductors."  Stand- 


ard L.,  etc.,  Ins.  Co.  v.  Koen  (Tex.  Civ.  App. 
i895).  33  S.  W.  Rep.  137. 

2.  Reynolds  t<  M'Arthur,  2  Pet.  (U.  S.)  440. 
In  this  case  the  court  said :  "  If  one  branch 
of  a  small  river  has  by  consent  retained  the 
name  of  the  main  river,  in  exclusion  of  the 
others,  that  branch  must  be  considered,  in 
the  absence  of  other  circumstances,  as  the 
true  boundary  intended  by  the  parties  in  a 
deed  which  calls  for  the  stream  by  its  name." 

3.  Green  v.  Weller,  32  Miss.  679.  Here  the 
court  said  :  "  From  these  and  other  provisions 
it  is  evident  that  the  term  '  house  '  means  one 
branch  of  the  legislature  as  contradistin- 
guished from  the  other  branch,  and  that  a 
majority  of  the  entire  members  composing 
the  body  constitute  in  legal  contemplation 
the  house  or  branch  of  the  legislature." 
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Definitions  and  Preliminary  Observations,  874. 
Brands  and  Marks  as  Evidence,  875. 

1.  Generally,  875. 

2.  Recorded  Brands,  875. 

a.  Statutes  Regulating  Use  as  Evidence,  875. 

b.  Provisions  and  Regulations  as  to  Recording  Brands,  877. 

Sale  of  Stock  Animals  by  Brands  and  Marks,  878. 
Offenses  Connected  with  Brands  and  Marks,  872. 

1.  Generally,  878. 

2.  Illegal  Branding,  879. 

3.  Alteration  of  Brands  and  Marks,  879. 

CROSS-REFERENCES. 

For  Forms  and  Precedents  relating  to  this  subject,  see  Encyc.  of  Forms  and  Prec- 
edents, titles  ALTERING  AND  DEFACING  BRANDS,  vol.  1,  p.  705- 
BRANDS  AND  MARKS. 

As  to  Marks  on  Lumber,  see  the  title  LOGS  AND  LUMBER. 

As  to  Trade-marks,  see  the  title  TRADE-MARKS. 

For  other  matters  of  Substantive  Law  and  Eivdence  relating  to  this  subject,  see  the 
titles  ANIMALS,  vol.  2,  p.  341  ;  HERD  LA  IV S ;  LARCENY. 

I.  Definitions  and  Preliminary  Observations. — a  Brand  has  been  held  to 
mean  a  stamp  or  mark  whether  made  with  a  hot  iron,  by  burning,  or  by  the 
use  of  a  stencil  plate,  or  by  cutting  with  a  chisel.1 

Brand8  upon  Animals.  —  Specifically,  and  as  treated  in  this  title,  brands  are 
marks  made  with  a  hot  iron  upon  animals,  for  the  purpose  of  identification.2 


L 
II. 


III. 
IV. 


1.  Brand  Includes  Stamp  or  Mark. — Dibble  v. 
Hathaway,  11  Hun  (N.  Y.)  575.  In  this  case 
it  was  held  that,  where  a  statute  provided  a 
penalty  for  altering  or  defacing  brands  upon 
packages  containing  butter,  a  person  was 
liable  to  the  penalty  who  defaced  a  mark 
upon  such  package  made  with  a  stencil.  In 
delivering  the  opinion  of  the  court,  Bockes, 
J.,  said:  "  To  brand,  in  common  parlance  and 
according  to  common  acceptance  at  this 
day,  means  to  mark.  Indeed,  what  was 
formerly  generally  done  by  a  hot  iron  in  the 
way  of  marking  packages  is  now  done  by  the 
more  convenient  and  very  common  use  of  the 
stencil-plate.  *  *  *  'To  brand'  has  become 
an  equivalent  expression  with  '  to  stamp  '  and 
'to  mark.'"  Learned,  P.J.,  dissenting:  "The 
word  'brand'  itself  shows  its  meaning.  It 
is  a  piece  of  wood  burning  or  partly  burned, 
hence  a  mark  made  by  burning  with  a  hot 
metal.  Excluding  the  poetical  and  figurative 
use  of  the  word,  I  find  no  definition  which 
does  not  include  the  idea  of  burning.  (Web- 
ster's Diet. ;  Richardson's  Diet.)  In  modern 
times  the  branding  of  articles  has  to  some 
extent  given    place   to   the  marking  them 


by  means  of  a  stencil-plate.  But  neither 
such  marking  nor  the  cutting  of  characters 
with  a  chisel  is  branding." 

Branding  as  a  Punishment  for  Crime,  which 
was  once  common,  is  now  almost  or  entirely 
obsolete.  See  Abbott's  L.  Diet.  And  the 
infliction  of  such  a  punishment  would  proba- 
bly be  unconstitutional.  See  the  title  Cruel 
and  Unusual  Punishments.  Branding  in 
the  hand  was  for  a  long  period  in  England 
the  regular  and  ordinary  punishment  of 
those  criminals  admitted  to  the  benefit  of 
clergy.  See  1  Chitty's  Crim.  Law,  669,  673; 
and  Benefit  of  Clergy,  vol.  3,  p.  1035. 

2.  See  Century  Diet. 

Brand  does  Not  Include  Mark. — The  provi- 
sion in  a  statute  that  "  No  brands  *  *  *  shall 
be  recognized  in  law  as  any  evidence  of 
ownership  of  the  cattle,  horses,  or  mules 
upon  which  the  same  may  be  used,"  was  held 
not  to  include  marks,  and  the  prohibition 
therefore  not  to  be  applicable  to  marks. 
Johnson  v.  State,  1  Tex.  App.  345. 

Object  in  Branding. — In  State  v.  Cardelli, 
19  Nev.  328,  it  is  said  that  the  object  in 
branding  and  marking  cattle  is  to  identify 
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Recorded  Brandt. 


Ear-marks  on  Animals. — The  ordinary  method  of  providing  for  the  identifica- 
tion of  certain  species  of  animals  is  by  ear-marks.  The  statutory  provisions 
in  regard  to  such  marks  are,  in  general,  similar  to  those  with  regard  to  brands, 
and  fall  within  the  scope  of  this  title. 

Marks  npon  Logs. — Several  of  the  states  provide  by  statute  for  the  registration 
of  lumber  marks,1  regulate  the  transfer  of  logs  so  marked.2  and  make  the 
alteration  of  such  marks  a  public  offense.3  The  decisions  upon  this  subject 
will  be  collected  elsewhere  in  this  work.4 

IL  Brands  and  Marks  as  Evidence — 1.  Generally. — Brands  and  marks  on 
cattle  and  other  stock  are  admissible  in  evidence  to  prove  ownership,  whether 
recorded  or  not,  in  the  absence  of  statutes  providing  otherwise,5  and  also  to 
identify  the  animal  marked  or  branded.6 

2.  Recorded  Brands— Statutes  Regulating  Use  as  Evidence. — But 
in  many  of  the  Western  States  statutes  have  been  passed  providing  that  only 
brands  recorded  as  directed  by  the  statute  shall  be  admitted  as  evidence  of 
ownership.7 


them,  that  their  ownership  may  be  known 
and  distinguished  from  that  of  other 
stock. 

Texas— -  Road  Brand"  and  "Range  Brand" 
Distinguished. — A  "road  brand,"  as  distin- 
guished from  a  "  range  brand,"  is  a  brand 
required  by  statute  to  be  placed  upon  cattle 
before  being  removed  from  the  county  in 
which  they  are  gathered,  to  market  outside 
of  the  state;  and  this  brand  must  be  re- 
corded in  the  county  from  which  the  cattle 
are  to  be  driven,  before  their  removal  from 
such  county.  Crowell  v.  State,  24  Tex.  App. 
404. 

1.  Bunn  v.  Valley  Lumber  Co.,  51  \\  :s.  376. 

2.  Gaslin  v.  Bridgman,  26  Minn.  443; 
Cook  v.  Van  Home,  76  Wis.  520. 

3.  See,  for  example,  California  Penal  Code, 
5  356. 

4.  See  the  title  Logs  and  Lumber. 

5.  Brands  Evidence  of  Ownership. — State  v. 
Cardelli,  19  Nev.  319;  Stewart  v.  Hunter,  16 
Oregon  62,  5  Am.  St.  Rep.  267;  Thompson 
v.  State,  26  Tex.  App.  466;  Tittle  v.  State,  30 
Tex.  App.  597. 

But  brands  are  not  conclusive  evidence 
of  ownership.  Davis  v.  Green,  2  Hawaii 
367  ;  Murray  v.  Trinidad  Nat.  Bank,  5  Colo. 
App.  359. 

Trespassing   Cattle   Recognized  bv  Brand. — 

"Where  a  herd  of  six  hundred  cattle  ranged 
upon  A's  field  and  destroyed  his  corn,  the 
fact  that  a  witness  recognized  the  brand 
and  ear-marks  of  B  on  about  two  hundred  of 
the  herd,  there  being  no  evidence  that  any 
other  brand  was  seen  on  them,  or  any  un- 
branded  cattle  among  them,  was  held  suffi- 
cient prima  facie  to  prove  that  they  were  the 
cattle  of  B.    Keith  z:  Tilford,  12  Neb.  271. 

Expert  Testimony  as  to  Brands. — Where  a 
person  shows  sufficient  knowledge  about 
brands  and  cattle  marks  to  testify  upon  the 
•subject,  his  testimony  will  be  admitted  as  ex- 
pert testimony,  although  he  may  not  be 
familiar  with  particular  brands  used  in  cer- 
tain counties.  People  z\  Fitzpatrick,  80 
Cal.  538.  See  the  title  Expert  and  Opinion 
Evidence. 

6.  See  State  v.  Crow,  107  Mo.  341;  and 
infra.  Recorded  Brands. 


7.  Statutes — Only  Recorded  Brands  Evidence 
of  Ownership — Colorado. — Murray  v.  Trinidad 
Nat.  Bank,  5  Colo.  App.  359. 

New  Mexico. — Territory  z\  Chavez  (N. 
Mex.  1S92),  30  Pac.  Rep.  903. 

Texas. — Herber  v.  State,  7  Tex.  69:  Poag  v. 
State,  4oTex.  151:  Corn  v.  State.  41  Tex.  301; 
Allen  v.  State,  42  Tex.  517:  Hutto  z:  State,  7 
Tex.  App.  44:  Coffelt  v.  State.  19  Tex.  App. 
436;  Harwell  v.  State,  22  Tex.  App.  251;  Tittle 
v.  State,  30  Tex.  App.  397:  McGrew  v.  State, 

31  Tex.  Crim.  Rep.  336:  Wyers  v.  State,  21 
Tex.  App.  44S ;  Groom  v.  State,  23  Tex.  App. 
82;  Burke  z:  State,  25  Tex.  App.  172;  Thomp- 
son z\  State,  26  Tex.  App.  466;  Childers  z: 
State  (Tex.  Crim.  App.  1S96).  35  S.  W.  Rep.  654. 

See  also  Consol.  Stat.  Neb.  1S93,  §'85; 
Political  Code  Cal.,  §  3172. 

Upon  an  indictment  for  bringing  stolen 
property  into  the  state,  under  section  793  of 
the  Texas  Penal  Code,  the  ownership  of  an 
animal  claimed  to  have  been  so  brought  can- 
not be  proved  by  a  brand,  in  the  absence  of 
proof  that  the  brand  was  recorded  as  re- 
quired by  the  laws  of  Texas;  and  it  is  imma- 
terial whether  a  law  requiring  brands  to  be 
recorded  exists  in  the  state  from  which  the 
animal  is  brought,  or  not.  McKenzie  -■.  State, 

32  Tex.  Crim.  Rep.  56S. 

Horse  Brands — Not  Evidence  nnless  Recorded. 
—  While  the  Rev.  Stat,  of  Texas  (arts.  4536 
and  4=60  regarding  the  ear-marks  and  brands 
of  animals  and  the  recording  thereof,  do  not 
require  the  recording  of  horse  brands,  still, 
in  order  to  be  introduced  as  evidence  of 
ownership,  horse  brands  must  be  recorded  as 
required  by  art.  4561  of  the  Revised  Statutes. 
Eisner  v.  State,  22  Tex.  App.  687. 

Possession  Not  Evidence  of  Ownership  under 
Statutes. — In  Beyman  z:  Black,  47  Tex.  568, 
Gould,  J.,  said:  "The  peculiar  exposure 
of  [cattle  on  the  prairies]  to  depredation  has 
called  forth  repeated  legislative  efforts  to  pro- 
vide such  police  regulations  as  would  be  ade- 
quate to  their  protection;  and  it  will  be  found 
that  these  regulations  assume  that,  in  regard 


to  cattle  which  are  so  easily  taken. 


pos- 


session is  not  prima  facie  evidence  of  owner- 
ship, but  ownership  must  be  established  by 
the  mark  and  brand." 
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Eecorded  Brands, 


Evidence  of  Identity  of  Animal. — Tli csc  statutes  apply  only  to  proof  of  owner- 
ship ;  ami  an  unrecorded  brand  is  admissible  in  evidence  for  the  purpose  of 
identifying  the  animal.1 

Ear  and  Flesh  Marks. — Nor  do  the  statutes  include  ear  and  flesh  marks  upon 
animals  ;  and  ownership  may  be  proved  by  such  marks  though  unrecorded.2 

When  Claim  of  Title  to  Brand  Relevant. — And  when  ownership  has  been  estab- 
lished by  other  evidence,  a  claim  of  title  to  the  brand  used  is  relevant  in  deter- 
mining who  placed  the  brand  upon  the  animal.3 

Whether  Recorded  Brands  are  Prima  Facie  Evidence  of  Ownership. — Some  statutes  pro- 
vide that  a  recorded  brand  or  mark  is  prima  facie  evidence  that  the  animal 
belongs  to  the  owner  of  the  mark  or  brand.4  But  under  other  statutes  the 
recorded  brand  is  merely  admissible  in  evidence,  and  does  not  make  prima 
facie  proof.5 

Constructive  Notice  of  Ownership. — In  Texas  it  has  been  held  that  the  record  of  a 
brand  in  the  county  where  the  stock  is  found  is  constructive  notice  of  title  to 
the  stock  in  the  person  in  whose  name  the  brand  is  recorded.6  But  under  the 
laws  of  Oregon  the  fact  that  an  animal  is  branded  is  not  constructive  notice  of 
the  ownership  thereof,  although  the  brand  is  recorded.7 


Brand  Not  Evidence  of  Ownership  where  Title 
to  Brand  is  in  Other  Parties. — Where  the  title 
to  a  brand  is  not  in  the  alleged  owner  of  an 
animal  branded  therewith,  the  brand  is  not 
evidence  of  the  title  of  such  alleged  owner; 
as  where,  although  a  person  owned  some 
cattle  of  a  given  brand,  the  title  to  the  brand 
itself  was  in  other  parties,  and  there  was  no 
proof  that  it  had  ever  been  transferred  as 
required  by  law,  or  in  any  other  manner. 
Morrow  v.  State,  22  Tex.  App.  239. 

Brand  Not  Evidence  of  Ownership  in  Vendee  of 
Owner. — The  law  applicable  to  title  in  stock 
branded  in  a  recorded  brand  does  not  operate 
in  favor  of  the  vendee  of  the  owner  of  stock 
in  such  brand ;  and  when  the  owner  has  parted 
with  the  title  to  stock  so  branded,  the  brand 
ceases  to  operate  as  evidence  of  ownership, 
but  it  may  still  be  given  in  evidence  to  prove 
the  identity  of  the  animal.  Horn  v.  State, 
30  Tex.  App.  541. 

Brand  must  he  Recorded  in  Good  Faith.— It 
has  been  held  that,  to  be  evidence  of  owner- 
ship, a  brand  must  be  recorded  in  good  faith. 
Smith  v.  State,  1  Tex.  App.  133. 

Theft  of  Cattle — Proof  of  Ownership  hy  Brand 
Recorded  after  Theft. — To  prove  the  ownership 
of  cattle  charged  to  have  been  stolen,  a  brand 
recorded  after  the  time  of  the  alleged  theft  is 
admissible  in  evidence;  but,  without  other 
proof,  it  is  not  sufficient  evidence  of  owner- 
ship to  support  a  conviction.  Priesmuth  v. 
State,  1  Tex.  App.  480;  Spinks  v.  State,  8 
Tex.  App.  125;  Harvey  v.  State,  21  Tex.  App. 
178;  Crowell  v.  State,  24 Tex.  App.  404;  Groom 
v.  State,  23  Tex.  App.  82. 

Road  Brand  Not  Recorded  before  Removal  from 
County. — On  a  trial  for  the  theft  of  cattle,  a 
road  brand  which  was  recorded  after  the 
cattle  were  driven  from  the  county  where 
they  were  gathered,  and  after  the  commission 
of  the  offense,  is  inadmissible  to  prove  the 
ownership  of  the  animals.  Crowell  v.  State, 
24  Tex.  App.  404. 

1.  Proof  of  Id«ntity  hy  Recorded  Brands. — 
Poage  v.  State,  43  Tex.  454;  Hutto  v.  State,  7 
Tex.  App.  47;  Coffelt  v.  State,  19  Tex.  App. 
436;  Lock  wood  v.  State,  32  Tex.  Crim.  Rep.  137; 


Gregory  v.  Nunn  (Tex.  Civ.  App.  1894),  25 
S.  W.  Rep.  1083;  Horn  v.  State,  30  Tex.  App. 
541.  See  also  Murrayz/.  Trinidad  Nat.  Bank, 
5  Colo.  App.  359;  Johnson  v.  State,  1  Tex. 
App.  3331  Coombes  v.  State,  17  Tex.  App. 
266;  Tittle  v.  State,  30  Tex.  App.  597. 

2.  Proof  of  Ownership  by  Unrecorded  Marks. — 
Johnson  v.  State,  1  Tex.  App.  333;  Kelly  v. 
State,  r  Tex.  App.  629;  Lockhart  v.  State,  % 
Tex.  App.  567;  Jones  v.  State,  3  Tex.  App. 
49S;  Fisher  v.  State,  4  Tex.  App.  181;  Wolf 
v.  State,  4  Tex.  App.  332;  Dreyer  v.  State,  11 
Tex.  App.  631;  Dixon  v.  State,  19  Tex.  134; 
Gregory  v.  Nunn  (Tex.  Civ.  App.  1894),  25 
S.  W.  Rep.  1083;  Wyers  v.  State,  22  Tex.  App. 
258. 

But  where  a  party  or  the  state  desires  t» 
introduce  the  brand  as  evidence  of  owner- 
ship, preliminary  proof  that  the  same  is  re- 
corded is  absolutely  necessary.  Allen  v. 
State,  42  Tex.  517. 

3.  On  a  trial  for  the  larceny  of  a  cow,  where 
proof  was  adduced  by  the  state  that  tie 
owner's  brand  had  been  changed  into  a  differ- 
ent brand,  the  fact  that  the  accused  claimed 
the  new  brand  as  his  was  held  to  be  evidence 
against  him,  no  matter  whether  he  had  in  fact 
such  a  brand  or  whether  it  had  ever  beea 
recorded.    Fisher  v.  State,  4  Tex.  App.  181. 

4.  Thus  it  is  enacted  in  section  3172  of  the 
Political  Code  of  California  that,  "on  the 
trial  of  any  action  to  recover  the  possessio* 
of  any  animal  which  is  marked  or  branded, 
the  mark  or  brand  is  prima  facie  evidence 
that  the  animal  belongs  to  the  owner  of  the 
mark  or  brand."  See  also  Murray  v.  Trini- 
dad Nat.  Bank,  5  Colo.  App.  359. 

5.  Under  the  Texas  statute  a  recorded  brand 
does  not  make  out  prima  facie  proof  of  owner- 
ship; it  is  only  like  any  other  evidence  of 
ownership,  and  is  for  the  consideration  of  the 
jury,  and  the  court  should  not  give  an  instruc- 
tion upon  the  effect  of  such  evidence.  Alex- 
ander v.  State,  24  Tex.  App.  126. 

6.  Schneider  v.  Fowler,  1  Tex.  App.  Civ. 
Cas.,  §  856. 

7.  Stewart  v.  Hunter,  16  Oregon  62,  S  Am. 
St.  Rep.  267. 
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Brands  and  Marks  as  Evidence.    BRANDS  AND  MARKS. 


Recorded  Brands. 


b.  Provisions  and  Regulations  as  to  Recording  Brands. — The 
stock  laws  of  many  of  the  Western  States  are  minute  in  providing  for  the 
formalities  of  recording  brands,  the  office  where  the  record  is  to  be  kept,  and 
the  like.  For  the  requirements  in  the  different  states  the  statutes  themselves 
must  be  consulted.  Only  those  provisions  which  have  received  adjudication 
are  noticed  here. 

Proof  of  Record. — The  proof  of  a  recorded  brand  is  to  be  made  under  the 
statutes  by  a  certified  copy  of  the  record.1  And,  under  such  a  provision,  proof 
of  record  by  parol  is  inadmissible.2 

Part  of  the  Animal  to  be  Branded  must  be  Designated. — Under  the  statutes  of  some  states 
a  brand  is  not  admissible  as  proof  of  ownership  unless  the  record  thereof  desig- 
nates the  part  of  the  animal  upon  which  it  is  to  be  placed.3  But  where  the 
recorded  brand  is  definite,  though  the  brand  upon  the  animal  is  upon  a  differ- 
ent part  than  that  designated,  the  variance  does  not  destroy  the  admissibility 
of  the  brand  as  evidence,  but  only  goes  to  its  probative  force  and,  unsupported 
by  other  evidence,  does  not  establish  ownership.4  The  statutes  of  other  states 
specifically  designate  the  part  of  the  animal  to  be  branded.5 

Whether  for  Horses  or  Cattle. — The  Texas  statute,  however,  does  not  require  the 
record  to  state  whether  the  brands  are  to  be  used  for  horses  or  cattle.** 


1.  Proof  by  Certified  Copy. — See  Neb.  Consol. 
Stat.,  §  85;  Byrd  v.  State,  26  Tex.  App.  374; 
Wilson  v.  State,  3  Tex.  App.  206;  McClure  v. 
Sheek,  68  Tex.  426;  and  the  statutes  gener- 
ally. 

The  fact  that  the  description  of  a  horse 
brand  is  followed  by  a  certificate  of  the  clerk 
of  the  county  court,  showing  that  it  is  a  true 
copy  of  the  record  of  the  brand,  is  sufficient 
to  show  with  reasonable  certainty  that  the 
brand  was  recorded  in  that  county.  Thomp- 
son v.  State,  26  Tex.  App.  466. 

Certificate  Showing  Recordation  by  Several  Per- 
sons of  Same  Brand. — On  a  trial  for  theft  of 
a  branded  horse,  authenticated  certificates 
showing  the  fact  that  three  different  persons 
had  placed  on  record  the  same  brand,  and 
that  A  was  one  of  them,  were  held  admissible 
where  there  was  evidence  already  before  the 
jury  that  the  accused  had  bought  the  horse 
from  A.    Massey  v.  State,  I  Tex.  App.  563. 

Record  is  Evidence  in  Any  County  in  State. — 
The  Texas  statute  requires  that  the  mark  and 
brand  of  the  owner  of  cattle  shall  be  re- 
corded by  the  clerk  of  the  county  court  of  the 
county  where  such  cattle  shall  be  (Rev.  Stat., 
art.  4556),  but  this  does  not  require  the  owner 
to  make  a  record  in  every  county  in  the 
state.  When  his  cattle  stray  into  other  coun- 
ties, he  can  use  the  record  evidence  of  the 
mark  and  brand  of  the  county  of  the  range, 
in  the  county  where  they  are  found,  without 
recording  his  mark  and  brand  in  said  county. 
Attcrberry  v.  State,  19  Tex.  App.  401. 

2.  Territory  v.  Chavez  (N.  Mex.  1892),  30 
Pac.Rep.903;  Eisner  v.State,  22  Tex.  App.  687. 

When  Objection  to  Parol  Proof  Too  Late. — In 
Lockhart  v.  State,  3  Tex.  App.  567,  it  was 
held  that,  where  no  objection  was  made  to 
parol  evidence  when  it  was  offered  and  ad- 
mitted to  prove  a  recorded  mark  and  brand,  a 
subsequent  objection  was  too  late. 

North  Carolina — Proof  of  Mark  by  Parol. — The 
North  Carolina  statute  of  1741  makes  it  the 
duty  of  every  one  to  brand  his  cattle,  etc., 
and  have  the  brand  recorded,  and  provides 


that  the  record  shall  be  proof  of  the  brand  or 
mark.  This  statute  has  generally  fallen  into 
disuse,  and  there  are  few  persons  who  have 
their  marks  recorded;  and  it  seems  that,  in 
order  to  give  effect  to  the  law  against  mis- 
marking,  and  to  prevent  its  becoming  a  dead 
letter,  proof  of  unrecorded  brands  and  marks 
may  be  given  by  parol.  State  v.  King,  84  N. 
Car.  737. 

Sale  of  Animals  for  Slaughter — Proof  of  Brands 
by  Bill  of  Sale.— The  Texas  Rev.  Stat.,  §  4628, 
requires  persons  buying  animals  for  slaughter 
to  procure  at  the  time  of  the  purchase  a  bill 
of  sale  which  shall  distinctly  enumerate  the 
marks,  brands,  etc.,  discernible  on  the  ani- 
mals. Under  this  statute  proof  of  the  brand 
on  an  animal  so  sold  cannot  be  made  by 
parol  where  the  bill  of  sale  is  in  existence  and 
accessible.  Edwards  v.  State  (Tex.  App., 
1891),  16  S.  W.  Rep.  418. 

3.  McGrew  v.  State,  31  Tex.  Crim.  Rep. 
336,  Thompson  v.  State,  26  Tex.  App.  466. 
See  also  Montana  Political  Code,  §  2941; 
North  Dakota  Political  Code,  §  1537. 

Side  of  Animal  Need  Not  be  Designated. — But 
where  the  record  designates  the  part  of  the 
animal  on  which  the  brand  is  to  be  placed  as 
"  hip,  thigh,  and  flank,"  it  need  not  desig- 
nate whether  it  is  to  be  placed  upon  the  right 
or  left  side.  Thompson  v.  State,  25  Tex. 
App.  161.  And  the  record  is  not  inadmissi- 
ble although  it  expressly  says  that  the  brand 
shall  be  placed  on  the  left  or  right  side. 
Hayes  v.  State,  30  Tex.  App.  404. 

Shoulder  or  Thigh. — But  the  record  of  a 
brand  which  states  that  it  is  to  be  placed  on 
the  "  shoulder  or  thigh  "  is  fatally  defective. 
Massey  v.  State,  I  Tex.  App.  563. 

4.  Priesmuth  v.  State,  1  Tex.  App.  481; 
Harwell  v.  State,  22  Tex.  App.  255;  Myers  v. 
State,  24  Tex.  App.  334. 

5.  Thus  it  is  provided  in  section  3172  of  the 
California  Political  Code  that  persons  must 
brand  their  horses  and  mules  on  the  "  hip  or 
hinder  part." 

6.  McGrew  v.  State,  31  Tex.  Crim.  Rep.  336. 
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BRANDS  AND  MARKS. 


Offenses. 


Only  One  Brand  to  be  Used  by  One  Person. — The  statutes,  in  order  to  prevent  a  con- 
fusion in  the  use  of  brands,  usually  provide  that  no  person  shall  use  more  than 
one  mark  or  brand;1  but  this  provision  does  not  prevent  owners  from  changing 
the  mark  or  brand  in  proper  cases.2 

III.  Sale  of  Stock  Animals  by  Brands  and  Marks.  —  Under  the  Texas 
statute,  stock  animals  running  upon  range  may  be  disposed  of  by  a  sale  and 
delivery  of  brands  and  marks,  but  the  transfer  does  not  take  effect  as  to  any 
one  unless  the  bill  of  sale  is  recorded.3 

IV.  Offenses  Connected  with  Brands  and  Marks— 1.  Generally.— The  stat- 
utes of  many  states  make  it  a  penal  offense  to  mark  or  brand  cattle  illegally,4  or 
to  alter  or  obliterate  brands  upon  them.5  The  statutes  further  record  a  number 
of  miscellaneous  offenses  connected  with  branding  animals,  largely  in  the 
nature  of  police  regulations.  Such  are:  using  more  than  one  brand,  or  an  un- 
recorded brand;0  killing  unbranded  cattle;7  failing  to  brand  uniformly  droves 
and  herds  of  cattle  driven  into  any  part  of  the  state  or  from  other  states;8  re- 
quiring auctioneers  and  butchers  to  keep  record  of  the  brands  of  cattle  sold  or 
slaughtered  by  them  ;9  requiring  counter-branding,  or  a  descriptive  bill  of  sale, 
in  the  case  of  a  sale  of  animals  ;10  and  the  like. 


1.  See  Nebraska  Consol.  Stat.,  §  72;  Texas 
Rev.  Stat.,  §  4556. 

2.  Changing  Mark  or  Brand. — Thus  it  has 
been  held  in  Texas  that,  where  the  owner  of 
cattle  branded  with  a  recorded  brand  moved 
them  into  another  county  in  which  the  brand 
upon  the  animals  was  recorded  in  the  name 
of  another  person,  the  owner  might  record 
a  new  brand  in  such  county,  and  brand  his 
cattle  therewith.  McClure  v.  Sheek,  68 
Tex.  426. 

Owners  of  More  than  One  Ranch.— Some  stat- 
utes specifically  direct  that  the  provision  as 
to  the  use  of  one  mark  or  brand  shall  not  ex- 
tend to  those  persons  who  are  the  owners  of 
more  than  one  ranch  or  farm.  See  Nevada 
Gen.  Stat.  §  762. 

3.  Texas  Rev.  Stat.,  art.  4564;  Black  v. 
Vaughan,  70  Tex.  47. 

Sale  of  Stock  without  Sale  of  Brand — Bill  of 
Sale  Not  Recorded. — But  where  there  is  a  de- 
livery of  possession,  and  the  intention  is  to 
convey  only  the  stock  and  not  any  right  to 
the  brand,  a  sale  of  stock  running  on  the 
range  and  described  by  marks  and  brands  is 
not  invalidated  because  the  bill  of  sale  is  un- 
recorded. Rain water-Boogher  Hat  Co.  v. 
O'Neal,  7  Tex.  Civ.  App.  242.  See  Panhan- 
dle Nat.  Bank  v.  Emery,  78  Tex.  498. 

Sale  of  Only  Part  of  Animals  in  Pasture — Not 
within  Statute. — Where  a  bill  of  sale  did  not 
purport  to  convey  all  the  cattle  owned  by  A, 
but  only  a  specified  number  which  he  had 
placed  in  a  pasture  and  designated  to  the 
buyer  as  bearing  certain  brands,  it  was  held 
that  this  was  not  a  transfer  by  sale  of 
brands  and  marks,  and  not  within  the  Texas 
statute.  Nance  v.  Barber,  7  Tex.  Civ.  App. 
ill. 

Noting  Transfer  of  Brand  on  Record — Possession 
Not  Delivered. — In  Hickman  v.  Hickman,  5 
Tex.  Civ.  App.  99,  it  was  held  that  the  owner 
of  a  mark  and  brand  did  not  pass  title  to  his 
stock  running  at  large  by  causing  the  clerk 
of  the  county  to  note  on  the  record  book  of 
marks  and  brands  of  said  county  that  he  had 
transferred  his  marks  and  brands,  where  no 
possession  was  delivered. 


Parol  Sale  of  a  Recorded  Brand  Invalid. — It 

has  been  held  that,  under  the  Texas  statutes 
regulating  brands  and  marks  and  their 
record,  a  parol  sale  of  a  recorded  mark  and 
brand  would  be  just  as  ineffectual  to  pass 
the  title  thereto  as  would  be  a  verbal  transfer 
of  real  estate,  which  is  likewise  governed 
exclusively  by  statutory  provisions.  Rankin 
v.  Bell,  85  Tex.  28. 

California — Delivery  of  Branding  Iron  and  Bill 
of  Sale  Not  Delivery  of  Cattle. — Where  purchase 
is  made,  in  good  faith,  of  cattle  roaming  at 
large,  and  they  are  collected  together  by  the 
purchaser,  marked  with  his  own  brand,  and 
then  let  go  to  pasture  on  their  accustomed 
range,  this  will  constitute  a  good  delivery 
and  continued  change  of  possession.  But 
the  mere  fact  that  the  brand  of  the  cattle 
roaming  at  large  is  described  in  the  bill  of 
sale,  which  is  accompanied  by  the  delivery  of 
a  branding  iron,  will  not  constitute  a  deliv- 
ery of  possession  of  the  cattle.  Walden  v. 
Murdock,  23  Cal.  540,  83  Am.  Dec.  135. 

4.  California  Penal  Code,  §  357;  Montana 
Penal  Code,  §  648;  Comp.  Stat,  of  New  Mex- 
ico, §  58;  Nevada  Gen.  Stat.,  §  767;  Crim. 
Laws  of  Texas,  §  759. 

The  Statutes  Cited  in  the  Notes  to  this  Section 
are  illustrative  merely,  and  the  citation  is 
not  intended  to  be  exhaustive. 

5.  California  Penal  Code,  §  357;  Idaho  Rev. 
Stat.,  g§  6867,  6868,  6879;  Montana  Penal 
Code,  §  648;  New  Mexico  Comp.  Laws,  §  5S; 
Criminal  Laws  of  Texas,  §  760. 

Defacing  Marks  on  Lumber  is,  by  statute, 
penal  in  some  states.  See  California  Penal 
Code,  §  356. 

6.  California  Polit.  Code,  §  31S6;  Nevada 
Gen.  Stat.,  §  763;  Criminal  Laws  of  Texas, 
§  761. 

7.  Idaho  Rev.  Stat.,  §  6871;  Nevada  Gen. 
Stat.,  §  762. 

8.  Montana  Penal  Code,  §  117S;  New  Mex- 
ico Comp.  Laws,  §  54. 

9.  Idaho  Rev.  Stat.,  1195,  1276,  6S84, 
6887;  Montana  Penal  Code,  1177,  11S6; 
New  Mexico  Comp.  Laws,  §  71  et  seq. 

10.  Nevada  Gen.  Stat.,  §  765. 
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BRANDS  AND  MARKS— BR  AN  DY. 


Definition. 


2.  Illegal  Branding. — To  constitute  the  offense  of  illegal  branding,  the  act 
must  be  done  without  the  consent  of  the  owner  and  with  intent  to  defraud.1 
The  offense  is  not  committed  where  the  branding  is  done  by  mistake,2  or  for 
the  protection  of  the  real  owner  of  the  stock.3 

3.  Alteration  of  Brands  and  Marks. — To  constitute  the  offense  of  altering 
brands  or  marks,  it  is  only  necessary  that  the  brand  be  changed  from  what  it 
was  to  another  and  different  brand  or  mark,  and  that  the  act  be  done  with  a 
fraudulent  intent.* 

BRANDY.    (See  also  the  title  Intoxicating  Liquors.)— See  note.5 


1.  Illegal  Branding. — State  v.  Hall,  27  Tex. 
333;  Fossett  v.  State,  11  Tex.  App.  40;  Cresap 
v.  State,  28  Tex.  App.  529;  Foster  v.  State 
(Tex.  App.  1889),  12  S.  W.  Rep.  506. 

The  Intention  to  Defraud  is  the  gist  of  the 
offense.  State  v.  Hall,  27  Tex.  333;  Mont- 
gomery v.  State  (Tex.  App.  1890),  13  S.  W. 
Rep.  1000;  Pace  v.  State  (Tex.  Crim.  App. 
1893),  24  S.  W.  Rep.  297. 

Evidence  of  Intent. — All  the  circumstances 
of  the  transaction  going  to  show  the  motive 
and  intent  of  the  branding  are  admissible 
in  evidence.    State  v.  Gabriel,  88  Mo.  631. 

The  fact  that  a  person  drove  an  unbranded 
cow  and  calf,  which  had  been  recognized  as 
estrays  by  the  stockmen  of  his  vicinity,  off 
the  range,  put  his  brand  upon  them,  and  then 
turned  them  back  on  the  range  again,  raises 
no  evidence  of  a  guilty  and  felonious  intent; 
and  this  though  the  owner  had  neither  lost 
the  cattle  nor  abandoned  his  property  in 
them.    State  v.  Swayze,  ir  Oregon  357. 

2.  Branding  by  Mistake.— On  a  trial  for  ille- 
gal branding,  it  was  shown  that  the  accused 
branded  a  colt  that  did  not  belong  to  him, 
but  that,  as  soon  as  he  discovered  this  fact, 
he  went  to  the  owner,  explained  the  circum- 
stances, and  bought  and  paid  for  the  colt. 
It  was  held  that  no  indictment  should  have 
been  found  against  him.  Taylor  v.  State,  35 
Tex.  496.    See  State  v.  Gabriel,  88  Mo.  631. 

Branding  through  Inadvertence. — Under  the 
Colorado  statutes  a  person  is  not  guilty  of  un- 
lawful branding  who  through  inadvertence  or 
mistake  branded  the  animal  described  in  the 
indictment.    Bradley  v.  People,  8  Colo.  599. 

3.  Branding  for  Protection  of  Owner. — On  a 
trial  for  illegal  branding,  it  was  shown  that 
the  accused  branded  a  horse  without  consent 
of  the  owner,  but  in  doing  it  he  acted  inno- 
cently and  without  any  intention  to  defraud, 
meaning,  on  the  contrary,  to  protect  the 
owner  of  the  horse  in  his  property,  by  pre- 
venting said  horse  from  being  appropriated 
by  some  person  to  whom  he  did  not  belong. 
It  was  held  that  such  evidence  was  not  suf- 
ficient to  support  a  conviction.  Montgomery 
v.  State  (Tex.  App.  1890),  13  S.  W.  Rep.  1000. 

4.  Slaughter  v.  State,  7  Tex.  App.  123.  See 
State  v.  Matthews,  20  Mo.  55.  In  Linney  v. 
State,  6  Tex.  I,  55  Am.  Dec.  756,  the  altering 
of  a  brand  is  defined  as  the  changing  it  from 
what  it  was  before  into  a  different  brand. 

Additional  Brand.  —  Putting  upon  a  cow  a 
brand  additional  to  one  already  upon  the 
animal,  without  the  consent  of  the  owner,  is 
an  alteration  of  the  brand,  although  the  last 
may  not  interfere  with  or  change  the  figure 


of  the  first.  Linney  v.  State,  6  Tex.  1,  55 
Am.  Dec.  756;  Atzroth  v.  State,  10  Fla.  207. 

Alteration  by  Clipping.— An  alteration  made 
by  clipping  some  of  the  hair  from  the  brand 
of  the  animal,  whereby  it  changed,  is  such 
an  alteration  as  the  law  contemplates.  It  is 
not  necessary  that  the  original  scar  be 
changed.    Slaughter  v.  State,  7  Tex.  App.  123. 

Evidence  Held  Sufficient  to  Convict. — On  a 
trial  for  knowingly  altering  the  mark  of  a 
sheep,  the  only  evidence  adduced  was  that 
a  lamb  had  been  found  running  in  the  open 
woods,  between  the  home  of  the  owner  and 
that  of  the  accused,  and  that  the  mark  of  the 
lamb  had  been  altered  from  that  of  its  owner 
to  that  of  the  accused.  It  was  held  that  such 
evidence  was  insufficient  to  support  a  verdict 
of  guilty.    Dobson  v.  State,  67  Miss.  330. 

Owner's  Want  of  Consent  must  be  Proved. — On 
trial  of  an  indictment  for  altering  the  brand 
of  certain  cattle  without  the  consent  of  the 
owner,  and  with  intent  to  defraud,  the  want 
of  the  consent  of  the  owner  must  be  proven, 
but  the  mere  declarations  of  the  owner  or 
others  are  not  sufficient  to  prove  this.  West 
v.  State,  32  Tex.  651. 

Claim  to  Own  Horse  No  Ground  for  Acquittal. — 
The  mere  fact  that  a  party  charged  with  the 
crime  of  altering  the  brand  of  a  horse,  alleged 
to  be  the  property  of  another,  "claims"  to 
own  the  horse,  does  not  entitle  him  to  an 
acquittal.  Pace  v.  State  (Tex.  Crim.  App. 
1893).  24  S.  W.  Rep.  297. 

5.  Brandy  Cherries  and  Brandy  Peaches. — In 
Ryall  v.  State,  78  Ala.  410,  it  was  held  that, 
under  an  indictment  charging  an  unlawful 
sale  of  spirituous  liquors,  a  conviction  might 
be  had  on  proof  of  a  sale  of  brandy  cherries 
and  brandy  peaches  put  up  in  bottles  and 
preserved  with  liquor  which  was  spirituous, 
and  intoxicating. 

In  Musick  v.  State,  51  Ark.  165,  it  was  held, 
where  a  merchant  without  a  license  to  selL 
liquor  kept  a  stock  of  brandy  peaches  which 
he  sold  to  customers,  furnishing  glasses  with 
which  they  could  drink  the  brandy  if  they 
chose,  that  he  was  properly  convicted  of  sell- 
ing liquor  without  a  license.  With  this  com- 
pare Rabe  v.  State,  39  Ark.  204,  where  it  was 
held  that  it  was  not  a  violation  of  the  law  to 
sell  fruit  preserved  by  the  use  of  brandy.  In 
U.  S.  v.  Stafford,  20  Fed.  Rep.  722,  it  was 
held  that  the  sale  of  brandy  <  berries  was  un- 
lawful without  a  United  States  license. 

"The  Court  will  Take  Notice,  from  the  com- 
monly accepted  definition  of  the  word  bran- 
dy, that  it  is  spirituous  and  into'xicating 
liquor,  whether  it  be  French  brandy,  Califor-- 
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BRASS. — Brass  is  an  alloy  of  copper  and  tin,  or  copper  and  zinc,  and  is  not, 
a  scientific  sense,  a  metal.    Where,  however,  Congress  has  described  as 


metals  gold,  silver,  brass,  copper,  pewter,  steel,  etc.,  and  speaks  of  them  as 
"  these  metals,"  thus  specifically  saying  they  are  metals,  the  declarations  are  as 
clear  and  distinct  as  if  they  read  thus  :  "  We,  the  Congress  of  the  United  States, 
hereby  declare  that  in  these  statutes  we  regard  copper  as  a  metal,  and  also  brass 
as  a  metal."  1 

BRASS  KNUCKLES.  (See  also  the  titles  Assault  and  Battery,  vol.  2, 
p.  971  ;  Carrying  Weapons.) — The  term  "brass  knuckles"  signifies  a  cer- 
tain weapon  used  for  offense  and  defense,  worn  upon  the  hand  to  strike  with, 
as  if  striking  with  the  fist.  This  weapon  when  first  known  and  used  was  com- 
monly made  of  brass,  and  though  now  made  of  steel,  platinum,  or  other  heavy 
metal,  as  well  as  of  brass,  it  is  still  known  as  and  called  "  brass  knuckles  "  no 
matter  what  it  is  made  of.a 

BRAWLS.  (See  also  the  titles  Affray,  vol.  1,  p.  915  ;  Breach  of  the 
Peace  ;  Riot  ;  Rout  ;  and  see  Tumult.) — The  popular  meanings  of  the  words 
"brawls  "  and  "  tumults  "  are  substantially  the  same  and  identical.  They  are 
correlative  terms,  the  one  employed  to  express  the  meaning  of  the  other,  and 
are  so  defined  by  approved  lexicographers.  Legally  they  mean  the  same  kind 
of  disturbance  to  the  public  peace,  produced  by  the  same  class  of  agents,  and 
can  be  well  comprehended  to  define  one  and  the  same  offense.3  Brawling  is 
also  the  offense  of  quarreling  or  creating  a  disturbance  in  a  church  or  church- 
yard.4 


nia  brandy,  or  any  other."  State  v.  Tisdale, 
54  Minn.  105. 

Blackberry  Brandy. — In  Fenton  v.  State,  100 
Ind.  599,  the  court  said  :  "  Brandy  is  ranked 
as  an  intoxicating  liquor  by  writers  upon  the 
general  subject,  and  that  it  is  a  liquor  of 
that  character  is  generally  and  commonly 
known.  The  fact  is,  therefore,  one  of  which 
the  courts  will  take  judicial  knowledge.  The 
addition  to  the  term  brandy  of  the  word 
'blackberry'  does  no  more  than  designate 
it  as  a  particular  kind  of  brandy;  it  does  not 
indicate  that  the  liquor  was  not  brandy  of 
some  kind.  The  natural  and  reasonable  pre- 
sumption is  that  the  basis  of  the  liquor  was 
brandy,  and  therefore  intoxicating.  If  it 
was  not,  the  appellant  should  have  shown  it. 
This  general  subject  was  so  thoroughly  ex- 
amined in  Myers  v.  State,  93  Ind.  251,  that 
there  is  no  necessity  for  further  discussion. 
That  case,  it  is  proper  to  add,  was  followed 
in  the  recent  cases  of  Mullen  v.  State,  96  Ind. 
304;  Stout  v.  State,  96  Ind.  407." 

1.  Revenue  Laws.  (See  also  the  title  Rev- 
enue Laws.) — U.  S.  v.  Ullman,  4  Ben.  (U.  S.) 
556,  where  "Dutch  metal  "  was  held  a  "man- 
ufacture of  brass,"  and  not  a  "manufacture 
of  which  copper  was  a  component  of  chief 
value." 

2.  Brass  Knuckles. — Harris  v.  State,  22  Tex. 
App.  678.  In  that  case  it  was  held  that  a 
conviction  might  be  sustained  for  carrying 
brags  knuckles  although  the  proof  disclosed 
that  the  weapon  was  manufactured  of  steel. 
The  court  said:  "Brass  knuckles  is  the 
name  of  the  particular  weapon,  as  '  slung- 
shot,'  '  sword-cane,'  '  bowie  knife,'  are  names 
of  certain  other  weapons.  The  word  brass 
is  used  to  designate  the  weapon,  not  to  spe- 
cify the  metal  of  which  it  must  be  made.  It 
is  the  evident  spirit  and  intention  of  the  stat- 


ute to  suppress  the  carrying  of  this  danger- 
ous and  deadly  weapon,  and  this  spirit  and 
intent  of  the  law  would  be  largely,  if  not  en- 
tirely, defeated  by  holding  that  the  weapon 
must  be  made  of  brass,  because  the  same 
weapon  can  be,  and  is,  manufactured  more 
cheaply  of  other  metals,  while  at  the  same 
time  it  is  just  as  dangerous  and  as  deadly  as 
if  made  of  brass." 

To  the  same  effect  see  Patterson  v.  State,  3 
Lea  (Tenn.)  575,  where  the  court  said:  "  The 
charge  of  the  circuit  judge  is  correct.  The 
term  brass  knucks,  as  used  in  the  statute, 
embraces  all  weapons  made  after  the  manner 
of  that  described  in  the  record.  It  is  called 
brass  knucks  because  originally  (as  is  now 
frequently  done)  they  were  made  of  brass. 
Brass  knucks  is  used  as  the  name  of  the 
weapon,  without  reference  to  the  metal  of 
which  that  weapon  is  made.  It  is  the 
weapon,  and  not  the  metal,  which  is  con- 
demned by  the  law." 

3.  State  v.  Perkins,  42  N.  H.  465.  In  that 
case  it  was  held  that  a  complaint  alleging 
that  the  respondent  made  a  great  noise, 
brawl,  and  tumult,  set  out  but  one  offense. 

4.  Wharton's  Law  Lexicon. 

Church. — A  clergyman  who,  without  any 
just  cause  or  provocation,  in  the  course  of 
divine  service  addresses  himself  with  a  loud 
voice  and  quarreling  manner  to  one  by 
whom  no  offense  has  been  committed,  is 
guilty  of  bran-liny.  Cox  V.  Goodday,  2 
Hagg.  Cons.  Rep.  138.  So  is  one  who  en- 
deavors to  force  his  way  violently  into 
church  past  a  churchwarden  who  is  trying  to 
preserve  order.  Asher  v.  Calcraft,  56  L.  J. 
R.  (N.  S.)  Mag.  Cas.  57.  See  also  4  Bl.  Com. 
146;  4  Steph.  Com.  253.  See  the  title  Dis- 
turbing Meetings. 

One  Who  in  His  Own  Dwelling'-house  i>;  in  the 
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BREACH.  (See  also  the  title  Contracts,  and  the  references  there  given.) — 
Breach  is  the  violation  of  an  obligation,  engagement,  or  duty.  In  pleading  it  is 
that  part  of  the  declaration  in  which  the  violation  of  the  defendant's  contract 
is  stated.1 


habit  of  using  loud  and  violent  language, 
consisting  of  opprobrious  epithets  and  ex- 
clamations, in  such  a  manner  as  to  attract 
crowds  of  persons  passing  and  living  in  the 
neighborhood,  on  Sundays  as  well  as  other 
days,  and  in  the  night  as  well  as  in  the  day- 
time, is  a  disturber  of  the  public  peace  by 
railing  and  brawling,  and  is  rightly  indicted 
as  a  "  common  railer  and  brawler."  Com.  v. 
Foley,  99  Mass.  498. 

1.  Breach  of  Close. — Breach  of  close  is  an 
unlawful  entry  upon  another's  land.  See 
also  Close;  and  see  the  titles  Entry;  Tres- 
pass. 

Breach  of  Contract  or  Covenant. — See  the  titles 
Contracts;  Covenants;  and  references  there 
jiven. 

Breath  of  Pound. — Sec  the  title  Impounding. 
4  C.  of  L. — 56. 


Breach  of  Prison. — See  the  title  Escape. 
Breach  of  Privilege.     (See  the   title  Leg- 
islature.)— A  breach  of  privilege  is  a  viola- 
tion of  the  privilege  of  a  legislature. 

Breach  of  Trust. — See  the  title  Trust  and 
Trustees. 

Breach  of  Warranty. — See  the  titles  Implied 
Warranty;  Warranty. 

Continuous  Breach. — A  continuous  breach  is 
where  the  act  or  acts  constituting  the  bremeh 
are  continuous  or  repeated  at  short  inter- 
vals. 

Breach  of  Law. — Policies  of  insurance  fre- 
quently except  from  their  scope  cases  where 
death  occurs  through  breach  of  the  law  on 
the  part  of  the  assured.  For  the  construction 
of  this  term  see  the  titles  Accident  Insur- 
ance, vol.  1,  p.  319;  Life  Insurance. 
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I.  Definition  and  History. 

II.  The  Contract,  S83. 

1.  Capacity  of  Parties,  883. 

2.  Form  and  Proof  of  the  Contract,  884. 

a.  In  General — Mutuality,  884. 

b.  May  be  Inferred  from  Conduct,  886. 

c.  Statute  of  Frauds,  888. 

3.  Consideration,  889. 

4.  Conditional  Promises,  889. 

III.  The  Breach,  890. 

IV.  Defenses,  892. 

1 .  Character  and  Habits,  892. 

2.  Disease,  893. 

3.  Fraud  and  Duress,  894. 

4.  Re lease — Renewal,  895. 

V.  Damages,  896. 

1.  General  Principles,  896. 

2.  Circumstances  in  Aggravation,  898. 

3.  Circumstances  in  Mitigation,  900. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  Encyc.  of  Pleading  and  Practice,  titles  BREACH 
OF  PROMISE  OF  MARRIAGE,  vol.  3,  p.  683;  DEATH,  vol.  5,  p.  783. 

For  Forms  and  Precedents,  see  Encyc.  of  Forms  and  Precedents,  title  BREACH 
OF  PROMISE  OF  MARRIAGE. 

For  other  matters  of  Substantive  La  iv  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work :  CHARACTER  (IN  EVIDENCE)  ;  CONSIDERA- 
TION;  CONTRACTS ;  DAMAGES;  DIVORCE;  DURESS;  FRAUD; 
FRAUDS,  STATUTE  OF;  ILLEGAL  CONTRACTS ;  LIMITATION  OF 
ACTIONS ;  MARRIAGE ;  RESTRAINT  OF  MARRIAGE. 

I.  Definition  and  History— Definition. — While  the  term  "  breach  of  promise  " 
may  be  correctly  applied  to  any  and  every  breach  of  contract,  custom  and  uni- 
versal usage  have  decreed  a  special  meaning  for  it.  It  is  applied  to  the  failure 
to  carry  out  a  promise  of  marriage  made  between  a  man  and  a  woman  ;  and 
suits  to  recover  damages  for  such  failure  are  called  breach-of-promise  suits.1 

History— Roman  Law. — The  action  of  breach  of  promise  was  unknown  to  the 
Roman  law,  it  being  considered  contra  bonos  mores.  Even  a  stipulation  fixing 
beforehand  the  sum  to  be  paid  as  a  penalty  in  case  of  nonperformance  of  the 
contract  could  not  be  enforced.  The  only  penalty  attached  was  the  obligation 
on  the  party  who  had  broken  the  contract  to  return  any  gifts  received  by  way 
of  earnest,  and  the  infamy  of  such  conduct  and  proceeding.3 

in  England  specific  performance  of  the  contract  of  marriage  was  decreed  by 
the  spiritual  court  compelling  a  celebration  of  the  marriage  in  facie  ecclesice 

1.  Definition. — A  violation  of  one's  word     breach  of  promise  of  marriage.  Century 

or  undertaking;  non-fulfilment  of  what  one  Diet. 

had  agreed  to  do;  often  used  absolutely  for        2.  Dig.  45,  i.  1,  134;  cf.  Cod.  51,  1. 
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Capacity. 


in  early  times,  but  this  remedy  could  not  be  pursued  if  a  suit  for  damages  was 
brought.1 

in  the  United  states  the  only  remedy  that  has  ever  been  used  is  a  suit  for 
damages. 

II.  The  Contract — 1.  Capacity  of  Parties. — The  contract,  to  be  binding,  must 
be  entered  into  by  competent  parties.  In  order  to  bind  one's  self  by  a  promise 
of  marriage,  the  person  must  be  capable  both  of  making  a  binding  contract,3 
and  of  entering  into  a  valid  3  and  perhaps  even  a  legal  4  marriage. 

Infants. — Thus  an  infant  not  capable  of  making  ordinary  contracts,  even  if 
he  is  old  enough  to  marry,5  and  though  he  accomplishes  seduction  by  his 
promise,6  is  not  bound  by  a  promise  of  marriage ;  7  but,  as  in  other  cases  of 
contracts  with  infants,  he  may  sue  on  the  promise  to  him.8  A  statute  declar- 
ing minors  of  certain  ages  capable  of  "  contracting  marriage  "  means  only  that 
an  executed  contract  of  marriage  between  such  persons  shall  be  valid,  and 
not  that  an  executory  contract  shall  impose  liability.9 

Impotency. — Where  impotency  rendered  marriages  void,  the  promise  of  an 
impotent  man  was  held  to  be  invalid.10 

Contract  between  Persons  within  Prohibited  Degrees. — And  a  promise  by  a  nephew  to 
marry  his  aunt,  where  such  marriages  are  prohibited,  is  invalid.11 

Married  Persons. — Promises  of  marriage  made  at  a  time  when  both  of  the  par- 
ties are  married,  and  known  by  each  other  to  be  so,  are  void.12 

Promise  Conditioned  on  Divorce  or  Death  of  Consort. — Nor  can  a  husband  bind  himself 
to  a  future  marriage  conditioned  upon  obtaining  a  decree  of  divorce,13  or  on  the 
dissolution  of  his  marriage  by  the  death  of  his  wife.14 

Promise  while  Decree  of  Divorce  Forbidding  Second  Marriage  Operative. — So  where,  at  the 
time  of  the  promise,  the  promisor  is  incapable  of  entering  into  the  marriage 
relation  by  reason  of  a  decree  dissolving  a  former  marriage  and  forbidding  him 


1.  6  Bacon  Abr.  (Bouvier's  ed.)  462. 

The  last  instance  known  of  the  bringing  of 
a  suit  for  specific  perform'ance  was  in  1752, 
and  the  right  to  bring  such  an  action  was 
abolished  by  Lord  Hardwicke's  Act,  26  Geo. 
II.,  c.  33. 

Suits  for  Damages. — In  Engla7td  the  earliest 
known  suits  for  damages  were  Palmer  v. 
Wilders,  2  Cro.  Jac.  66,  and  Stretch  v.  Parker, 
1  Roll.  Abr.  22,  pi.  20. 

2.  Frost  v.  Vought,  37  Mich.  65.  See  the 
title  Contracts. 

3.  Harrison  v.  Cage,  I  Ld.  Raym.  386;  Pad- 
dock v.  Robinson,  63  111.  99,  14  Am.  Rep.  112; 
Haviland  v.  Halstead,  34  N.  Y.  643;  Gulick  v. 
Gulick,  41  N.  J.  L.  13.  See  the  title  Marriage. 

4.  Campbell  v.  Crampton,  8  Abb.  N.  Cas. 
(U.  S.  Circ.  Ct.)  363,  18  Blatchf.  (U.  S.)  150. 
See  the  title  Marriage. 

5.  Reish  v.  Thompson,  55  Ind.  34;  Frost 
v.  Vought,  37  Mich.  65. 

6.  Leichtweiss  v.  Treskow,  21  Hun  (N.  Y.) 
487. 

7.  Promise  of  Infant.— Hale  v.  Ruthven,  20 
L.  T.  N.  S.  404;  Reish  v.  Thompson,  55  Ind. 
34;  Cannon  v.  Alsbury,  1  A.  K.  Marsh.  (Ky.) 
76,  10  Am.  Dec.  709;  Simmons  v.  Simmons,  8 
Mich.  318;  Hamilton  v.  Lomax,  26  Barb.  (N. 
Y.)  615;  Hunt  v.  Peake,  5  Cow.  (N.  Y.)  475, 
15  Am.  Dec.  475;  Rush  v.  Wick,  31  Ohio  St. 
521,27  Am.  Rep.  523;  Warwick  v.  Cooper,  5 
Sneed  (Tenn.)  659;  Pool  v.  Pratt,  1  D.  Chip. 
(Vt.)  252.    See  the  title  Infants. 

As  to  the  Ratification  of  such  contracts  by 
infants  upon  attaining  majority,  reference  is 
made  to  the  title  INFANTS. 


8.  Holt  v.  Clarencieux,  2  Stra.  937;  Reish 
Thompson,  55  Ind.  34;  Willard  v.  Stone,  7 

Cow.  (N.  Y.)  22,  17  Am.  Dec.  496;  Frost  v. 
Vought,  37  Mich.  66;  Beelman  v.  Roush,  26 
Pa.  St.  509.    See  the  title  Infants. 

9.  McConkey  v.  Barnes,  42  111.  App.  511; 
Frost  v.  Vought,  37  Mich.  65. 

10.  Impotency. — Gulick  v.  Gulick,  41  N.  J.  L. 
13.  See  also  Allen  v.  Baker,  86  N.  Car.  91, 
41  Am.  Rep.  444;  Hall  -'.  Wright,  El.  Bl.  & 
El.  746,  96  E.  C.  L.  746;  Boast  v.  Firth,  L.  R. 
4  C.  P.  8.    See  the  title  Marriage. 

11.  Nephew  and  Aunt. — Campbell  v.  Cramp- 
ton,  8  Abb.  N.  Cas.  (U.  S.  Circ.  Ct.)  363,  18 
Blatchf.  (U.  S.)  150.  See  the  title  Mar- 
riage. 

In  Wisconsin,  marriage  between  first  cousins 
being  sanctioned  by  law,  such  kinship  of  the 
parties  is  not  a  defense,  nor  a  matter  in 
diminution  of  damages,  in  an  action  for 
breach  of  promise  to  marry.  Alberts  v.  Al- 
bertz,  78  Wis.  72. 

12.  Promise  by  Parties  Already  Married. — Pad- 
dock v.  Robinson,  63  111.  99,  14  Am.  Rep.  112; 
Drennan  v.  Douglas,  102  111.  341,  40  Am. 
Rep.  595;  Kerns  v.  Hagenbuchle,  60  N.  Y. 
Super.  Ct.  222. 

13.  Conditioned  upon  Divorce.  —  Noice  v. 
Brown,  38  N.  J.  L.  228,  39  N.  J.  L.  133,  20 
Am.  Rep.  388.  In  this  case  the  agreement  of 
a  married  man  to  marry  when  a  divorce 
should  be  decreed  between  himself  and  his 
wife  in  a  suit  then  pending  was  declared  con- 
trary to  public  policy  and  void. 

14.  Noice  v.  Brown,  38  N.  J.  L.  228,  20  Am. 
Rep.  388.    See  the  title  Marriage. 
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to  marry  again  during  the  life  of  his  former  wife,  the  agreement  is  invalid,  and 
an  action  for  the  breach  thereof  will  not  lie.1 

A  Certified  Copy  of  a  Decree  of  Divorce  in  the  plaintiff's  favor  against  her  former 
husband  is  admissible  as  tending  to  show  that  she  was  qualified  to  enter  into  a 
contract  of  marriage  with  the  defendant.8 

Prior  Engagement. — It  is  no  defense  to  an  action  for  the  breach  of  a  promise  of 
marriage  that  the  plaintiff  was  at  the  time  of  the  promise  under  a  contract  of 
marriage  with  another  person,3  especially  where  the  defendant  continued  his 
engagement  to  the  plaintiff  after  learning  of  such  previous  engagement  and 
its  discontinuance.4 

Presumption  of  Capacity. — It  is  not  necessary  that  the  plaintiff  should  allege  or 
prove  that  she  was  of  a  marriageable  age,  that  she  was  unmarried,  or  that  she 
was  otherwise  competent  to  enter  into  a  contract  of  marriage,  as  her  capacity 
will  be  presumed  in  the  absence  of  averment  and  proof  to  the  contrary.5 

Deceit. — In  all  cases  where  the  party  is  competent  to  contract  and  knows 
of  his  incompetence  to  marry,  whether  by  reason  of  an  existing  marriage,6 
or  of  fatal  and  disqualifying  disease,7  or  otherwise,  and  the  other  party  is 
ignorant  of  his  disability  to  consummate  it,  damages  are  recoverable  for  the 
breach. 

2.  Form  and  Proof  of  the  Contract — a.  In  General — Mutuality. — There 
must  be  an  offer  of  marriage,  or  promise  to  marry,  by  the  one  party,  made 
known  to  the  other.  A  mere  intention  to  marry,  communicated  to  third  persons 
•ut  of  the  other  party's  presence,  is  not  a  binding  offer  or  promise.* 

Th»  Offer  Need  Not  be  Made  Personally,  but  may  be  made  through  a  friend  or  agent 
authorized  for  the  purpose.9 

Express  Words  Unnecessary. — And  it  is  well  established  that  the  offer  need  not 
be  made  in  any  formal  language ;  it  need  only  appear  that  both  parties  under- 
stood it  to  be  an  offer  of  marriage.10 


1.  Deere*  Forbidding  Second  Marriage  for  a  Cer- 
tain Time. — Haviland  v.  Halstead,  34  N.  Y. 
443.  See  Cropsey  v.  Ogden,  n  N.  Y.  228; 
Yan  Voorhis  9.  Brintnall,  86  N.  Y.  26,  40  Am. 
Rep.  505. 

t.  Ere  9.  Rodgers  (Ind.  1895),  40  N.  E. 
Rep.  25. 

S.  Roper  v.  Clay,  18  Mo.  387,  59  Am.  Dec. 
314. 

4.  Alberts  ».  Albertz,  78  Wis.  72.  Here  the 
plaintiff  fraudulently  represented  that  she 
was  not  so  engaged.  The  court  ruled  that 
the  circumstances  were  neither  a  defense  nor 
■aatter  in  mitigation  of  damages. 

5.  Preiumption  of  Capacity. — Tuckers'.  Hyatt 
£Ind.  1895),  41  N.  E.  Rep.  1047;  Jones  v.  Lay- 
Kan,  123  Ind.  569. 

6.  Liable  for  Deceit — England. — Wild*.  Har- 
ris, 7  C.  B.  999,  62  E.  C.  L.  999;  Millward  v. 
Littlewood,  20  L.  J.  Exch.  2;  Daniel  v.  Bowles, 
3  C.  &  P.  553,  12  E.  C.  L.  258. 

Massachusetts. — Kelley  v.  Riley,  106  Mass. 
339- 

New  Y»rk. — Blattmacher  v.  Saal,  29  Barb. 
(N.  Y.)  22;  Kerns  v.  Hagenbuchle,  60  N.  Y. 
Super.  Ct.  222;  Cammerer  v.  Muller,  133  N. 
Y.  623. 

Pennsylvania.  —  Stevenson  v.  Pettis,  12 
Phila.  (Pa.)  468. 

Tennessee. — Coover  v.  Davenport,  I  Heisk. 
(Tenn.)  368. 

Vermont. — Pollock  v.  Sullivan,  53  Vt.  507, 
38  Am.  Rep.  702. 

See  also  Paddock  v.  Robinson,  63  111.  99,  14 
Am.  Rep.  112. 


And  in  Coover  v.  Davenport,  I  Heisk. 
(Tenn.)  368,  it  was  held  that  proof  that  the 
plaintiff,  after  the  contract  was  entered  into, 
discovered  that  the  defendant  was  a  married 
man,  and  did  not  at  once  repudiate  the  con- 
tract, but  continued  to  receive  his  attentions, 
and  urged  him  to  procure  a  divorce,  did  not 
bar  a  recovery,  but  should  go  in  diminution 
of  damages. 

7.  Allen  v.  Baker,  86  N.  Car.  91,  41  Am. 
Rep.  444.    See  also  the  title  Marriage. 

8.  Must  Be  an  Offer — Mere  Intention  Iniuffl cie»t . 
— Cole  v.  Cottingham,  8  C.  &  P.  77,  34  E.  C. 
L.  298;  Honeyman  v.  Campbell,  2  Dow  <Jt  C. 
282;  Lawrence  v.  Cooke,  56  Me.  187,96  Am. 
Dec.  443;  Yale  v.  Curtiss  (N.  Y.  Ct.  of  App. 
1897),  45  N.  E.  Rep.  1125. 

In  Burnham  v.  Cornwell,  16  B.  Mon.  (Ky.) 
284,  63  Am.  Dec.  529,  it  is  held  that  while  the 
expression  to  a  third  party  of  an  intention  to 
marry  is  not  a  promise  to  marry,  yet  that, 
with  other  facts,  may  be  evidence  of  a  promise. 

See  also  Roper  v.  Clay,  18  Mo.  383,  59  Am. 
Dec.  314.  Compare  Potter  v.  Deboos,  I  Stark. 
82,  2  E.  C.  L.  40. 

9.  Prescott  v.  Guyler,  32  111.  323. 

10.  Homan  v.  Earle,  53  N.  Y.  267;  Button  ». 
McCauley,  1  Abb.  App.  Dec.  (N.  Y.)  282;  Van- 
derpool  v.  Richardson,  52  Mich.  336. 

Formal  Words  Unnecessary — Fixed  Time  Not 
Requisite. — It  is  not  necessary  that  the  con- 
tract should  have  been  manifested  or  ex- 
pressed by  any  set  form  of  speech,  or  that  a 
particular  time  should  have  been  fixed  for  the 
solemnization  of  the  contract.    It  is  sufficient 
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Acceptance. — Further,  there  must  be  an  acceptance  or  a  promise  in  return ; 
both  parties  are  bound,  or  neither  is.  In  other  words,  the  contract  must  be 
mutual.1 

Where  Promise  is  by  Deed. — But  it  seems  that  if  the  promise  to  marry  is  made  by 
deed,  it  is  not  necessary  to  prove  this  reciprocity.* 

And  the  Promises  Need  Not  be  Concurrent;  for  if  an  offer  be  made,  though  retractable 
until  acceptance,  it  remains  open  for  acceptance  for  a  reasonable  time,  and  upon 
acceptance  the  contract  is  complete.3 

Acceptance  Need  Not  be  Made  Personally;  Need  Not  be  in  Express  Words. — The  acceptance, 
like  the  offer,  may  be  made  through  a  friend  or  agent;4  and  likewise  need  not 
be  in  express  words,  but  may  be  inferred  from  the  promisee's  conduct  and 
behavior.5 

Acceptance  must  be  Made  Known  to  Other  Party. — It  must  appear,  however,  that  the 
acceptance  was  made  known  to  the  other  party.6  And  the  acceptance  must 
be  within  a  reasonable  time  after  the  offer.7 


if  the  conduct  and  language  of  the  parties 
were  such  as  clearly  to  indicate  a  mutual  en- 
gagement and  understanding  to  marry  either 
upon  a  day  fixed  or  within  a  reasonable  time; 
and  if  no  time  is  fixed,  the  law  implies  a  ful- 
filment within  a  reasonable  time.  Adams  v. 
Byerly  (Ind.  1890),  24  N.  E.  Rep.  130;  Black- 
burn v.  Mann,  85  111.  222;  Cole  v.  Holliday, 
4  Mo.  App.  94;  Wagenseller  v.  Simmers,  97 
Pa.  St.  455.  And  see  the  cases  generally 
throughout  the  article. 

In  Homan  v.  Earle,  53  N.  Y.  267,  Church, 
C.J.,  in  delivering  the  opinion  of  the  court, 
said:  "  As  matter  of  law,  the  learned  judge 
was  clearly  right  in  holding  that  no  formal 
language  is  necessary  to  constitute  the  con- 
tract of  marriage.  If  the  conduct  and  dec- 
larations of  the  parties  clearly  indicate  that 
they  regard  themselves  as  engaged,  it  is  not 
material  by  what  means  they  have  arrived 
at  that  state.  *  *  *  What  the  parties  in- 
tended by  these  acts  and  declarations,  what 
is  the  correct  translation  of  them,  is  for  a 
jury  and  not  a  court;  it  is  a  question  of  fact 
and  not  of  law."  Quoted  approvingly  in  But- 
ton v.  Hibbard,  82  Hun  (N.  Y.)  289. 

In  Yale  v.  Curtiss  (N.  Y.  Ct.  of  App. 
1897),  45  N.  E.  Rep.  1125,  the  court  said: 
"  A  formal  offer  and  acceptance  is  not  neces- 
sary, but  there  must  be  an  offer  and  an  ac- 
ceptance sufficiently  disclosed  or  expressed  to 
fix  the  fact  that  they  [the  parties]  were  to 
marrv,  as  clearly  as  if  put  in  formal  words." 

1.  Mutuality  Necessary  —  England. — Veneall 
v.  Veness,  4  F.  &  F.  344;  Hebden  v.  Rutter,  1 
Sid.  180,  1  Lev.  147;  Harrison  v.  Cage,  Carth. 
467;  Stretch  v.  Parker,  1  Roll.  Abr.  22,  pi.  20. 

Alabama. — Espy  v.  Jones,  37  Ala.  379. 

Indiana. — Adams  v.  Byerly,  123  Ind.  368. 
See  also  Eve  v.  Rodgers  (Ind.  1895),  40  N.  E. 
Rep.  25. 

Iowa. — Thurston  v.  Cavenor,  8  Iowa  155. 
Kentucky. — Allard  v.  Smith,  2  Mete.  (Ky.) 
297. 

Louisiana. — Morgan  v.  Yarborough,  5  La. 
Ann.  321. 

Massachusetts. — Kelley  v.  Riley,  106  Mass. 
339- 

Missouri. — Standiford  v.  Gentry,  32  Mo. 
477;  Cole  v.  Holliday,  4  Mo.  App.  94. 

New  York. — Yale  v.  Curtiss  (N.  Y.  Ct.  of 
App.  1897),  45  N    E.  Rep.   1125;    Wells  v. 


Padgett,  8  Barb.  (N.  Y.)  324;  Conrad  v. 
Williams,  6  Hill  (N.  Y.)  444. 

Pennsylvania. — Weaver  v.  Bachert,  2  Pa. 
St.  80,  44  Am.  Dec.  159;  Ellis  v.  Guggenheim, 
20  Pa.  St.  287. 

See  generally  the  cases  cited  throughout 
this  article. 

Where  the  Contract  is  in  Effect  Conceded,  the 
question  of  its  mutuality  need  not  be  sub- 
mitted to  the  jury.  Olson  v.  Solverson  (Wis. 
1888),  38  N.  W.  Rep.  329. 

Plaintiff's  Demeanor. — Where  the  defend- 
ant's promise  is  established,  it  may  be  proved 
that  the  plaintiff  demeaned  herself  in  such  a 
manner  as  to  show  her  concurrence  in  and 
approval  of  his  promise  and  thus  show  a 
promise  on  her  part,  and  this  whether  the 
defendant  is  present  or  not  at  the  time  of 
such  conduct.  Thurston  v.  Cavenor,  8  Iowa 
155.    See  also  Muller  v.  Hayes,  34  Iowa  496. 

After  a  Promise  by  the  Defendant  is  Estab- 
lished it  is  competent  for  the  plaintiff  to  prove 
her  own  acts  and  declarations  in  order  to 
show  her  assent  and  acceptance.  Moritz  v. 
Melhorn,  13  Pa.  St.  331.  And  sec  generally 
the  cases  cited  throughout  this  section. 

Consent  of  Parents  in  the  Presence  of  the 
Daughter,  without  objection  on  her  part,  im- 
plies her  consent.  Daniel  v.  Bowles,  2  C. 
&  P.  553,  12  E.  C.  L.  258. 

2.  Promise  under  Seal. — Atkins  v.  Farr,  1 
Atk.  287;  Holcroft  v.  Dickenson,  1  Freem. 
347;  Seymour  v.  Gartside,  2  D.  &  R.  55,  16  E. 
C.  L.  72.  See  also  Cock  v.  Richards,  10  Ves. 
Jr.  437;  Key  v.  Bradshaw,  2  Vern.  102. 

3.  Veneall  v.  Veness,  4  F.  &  F.  344. 

4.  See  Gough  v.  Farr,  2  C.  &  P.  631,  12  E. 
C.  L.  293;  Prescott  v.  Guyler,  32  111.  323. 

5.  Acceptance  Inferred  from  Circumstances.  — 
Royal  v.  Smith,  40  Iowa  615;  Walmsley  v. 
Robinson,  63  111.  41,  14  Am.  Rep.  ill;  Wil- 
cox v.  Green,  23  Barb.  (N.  Y.)  639;  Leckey 
v.  Bloser,  24  Pa.  St.  401.  And  see  infra,  this 
section,  May  be  Inferred  from  Conduct. 

6.  Acceptance  must  be  Known  to  Other  Party. 
— Graham  v.  Martin,  64  Ind.  567;  Cates  v. 
McKinney,  48  Ind.  562;  Russell  v.  Cowles,  15 
Gray  (Mass.)  582,  77  Am.  Dec.  391;  Green  v. 
Spencer,  3  Mo.  318,  26  Am.  Dec.  672;  Wet- 
more  v.  Mell,  1  Ohio  St.  26,  59  Am.  Dec.  607; 
Moritz  v.  Melhorn,  13  Pa.  St.  331. 

7.  Veneall  v.  Veness,  4  F.  &  F.  344. 
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b.  May  be  Inferred  from  Conduct. — Direct  evidence  of  the  precise  cir- 
cumstances of  the  time,  language,  or  manner  of  the  promise  is  not  necessary, 
but  a  promise  may  be  inferred  by  the  jury  from  such  conduct  and  behavior  as 
are  customary  between  persons  under  contract  of  marriage ; 1  such,  for  ex- 


1.  Contract   Inferred   from  Circumstances. — 

Marriage  contracts  are  not  unfrequently  or 
improperly  inferred  by  juries,  as  much  from 
the  conduct  of  the  parties  towards  each  other 
as  from  any  direct  evidence  of  express  stipu- 
lations between  them;  and,  in  the  absence 
of  positive  and  direct  evidence,  contracting 
parties  are  always  presumed  to  intend  what 
their  conduct  fairly  indicates. 

England. — Hickey  v.  Campion,  20  W.  R. 
752;  Wilcox  v.  Gotfrey,  26  L.  T.  N.  S.  328. 

Alabama. — Espy  v.  Jones,  37  Ala.  379. 

Connecticut. — Waters  v.  Bristol,  26  Conn. 
393. 

Illinois. — Rockafellow  v.  Newcomb,  57  111. 
186;  Blackburn  v.  Mann,  85  111.  222;  Lowden 
v.  Morrison,  36  111.  App.  495;  Smith  v.  Henry, 
46  111.  App.  42. 

Indiana. — Conaway  v.  Shelton,  3  Ind.  334; 
McCrum  v.  Hildebrand,  85  Ind.  204;  Cham- 
ness  v.  Cox,  131  Ind.  118;  Adams  v.  Byerly 
(Ind.  1890),  24  N.  E.  Rep.  130. 

Iowa. — Thurston  v.  Cavenor,  8  Iowa  155; 
McConahey  v.  Griffey,  82  Iowa  564. 

Kansas. — Kennedys.  Rodgers,  2  Kan.  App. 
764. 

Maine. — Lawrence  v.  Cook,  56  Me.  187. 

Massachusetts.  —  Ray  v.  Smith,  9  Gray 
(Mass.)  141 ;  Wightman  v.  Coates,  15  Mass. 
1,  8  Am.  Dec.  77;  Kelley  v.  Riley,  106  Mass. 
339;  Hook  v.  George,  108  Mass.  324;  Dean  v. 
Skiff,  128  Mass.  174. 

Minnesota. — Schmidt  v.  Durnham,  46  Minn. 
227;  Hanson  v.  Elton  (Minn.  1888),  38  N.  W. 
Rep.  614. 

Missouri. — Powell  v.  Moeller,  107  Mo.  471. 
New  Hampshire. — Hoitt  v.  Moulton,  21  N. 
H.  586. 

New  Jersey. — Coil  v.  Wallace,  24  N.  J.  L. 
291. 

New  York. — Rich  v.  Mayer  (City  Ct.),  7  N. 
Y.  Supp.  69;  Kniffen  v.  McConnell,  30  N.  Y. 
285;  Hubbard  v.  Bonesteel,  16  Barb.  (N.  Y.^ 
360;  Hotchkins  v.  Hodge,  38  Barb.  (N.  Y.) 
117;  Nearing  v.  Van  Fleet,  71  Hun  (N.  Y.)  137. 

Pennsylvania. — Moritzz\  Melhorn,l3  Pa.  St. 
331;  Wagenseller  v.  Simmers,  97  Pa.  St.  465. 

Rhode  Island.— Perkins  v.  Hersey,  1  R.  I. 
493- 

Vermont. — Munson  v.  Hastings,  12  Vt.  346, 
36  Am.  Dec.  345;  Whitcomb  v.  Wolcott,  21 
Vt.  368. 

West  Virginia. — Tefft  v. Marsh,  1  W.  Va.  38. 
And  see  the  cases  throughout  the  article. 
Acts  Denoting  Friendship  Merely. — But  the 

conduct  must  be^  something  more  than  de- 
manded by  mere  friendship.  Burnham  v. 
Cornwell,  16  B.  Mon.  (Ky.)  284,  63  Am.  Dec. 
529;  Walmsley  v.  Robinson,  63  111.  41,  14  Am. 
Rep.  in;  Yale  v.  Curtiss  (N.  Y.  Ct.  of  App. 
1897),  45  N.  E.  Rep.  1125,  reversing  Yale  v. 
Curtiss,  71  Hun  (N.  Y.)  436. 

Attentions  Merely,  on  the  part  of  a  single 
man  to  a  single  woman,  do  not  constitute  a 
marriage  contract,  and  the  mere  fact  that 
they  are  long  continued,  or  that  the  neighbors 


supposed  that  such  a  contract  must  exist, 
adds  nothing  to  their  intrinsic  weight.  But 
evidence  of  mere  attentions  is  always  admis- 
sible, and  its  weight  and  effect  are  for  the 
jury.  Whitcomb  v.  Wolcott,  21  Vt.  368,  ex~ 
plaining  and  limiting  Munson  v.  Hastings,  12 
Vt.  346.  See  also  Yale  v.  Curtiss  (N.  Y.  Ct. 
of  App.  1897),  45  N.  E.  Rep.  1125,  reversing 
Yale  v.  Curtiss,  71  Hun  (N.  Y.)  436. 

A  General  Engagement  to  marry  may  be  in- 
ferred from  the  conduct  and  social  relations 
of  the  parties  extending  over  a  period  of 
years,  independent  of  any  express  agreement 
to  marry.     Blackburn  v.  Mann,  85  111.  222. 

If  One  Uses  Equivocal  Language,  and  allows 
the  other  party  to  take  it  and  act  upon  it  as 
an  offer  of  marriage,  such  person  is  bound 
thereby.  Homan  v.  Earle,  53  N.  Y.  267.  As, 
for  instance,  where  the  man  says  to  the 
woman  that  he  cannot  live  without  her, 
and  will  make  a  good  home  for  her.  Button 
v.  McCauley,  1  Abb.  App.  Dec.  (N.  Y.)  282. 

Letters  Expressive  of  Affection  addressed  to 
the  plaintiff  by  tender  epithets  are  admissible 
as  tending  to  prove  the  contract.  Tefft  v. 
Marsh,  1  W.  Va.  38. 

Where  the  plaintiff  testified  that  the  de- 
fendant, shortly  after  beginning  to  pay  his 
attention  to  her,  gave  her  a  newspaper  article 
entitled  "Love  the  Conqueror,"  marked,  in 
his  own  handwriting,  "  Read  this,"  this  arti- 
cle, the  subject  of  which  was  such  as  would  be 
suggested  by  the  title,  together  with  a  num- 
ber of  his  letters  to  her  before  the  time  she 
claimed  the  engagement  to  have  been  made, 
the  defendant  denying  that  there  ever  was  any 
engagement,  was  held  properly  admitted  in 
evidence.    Richmond  v.  Roberts,  98  111.  472. 

In  Hoitt  v.  Moulton,  21  N.  H.  586,  evidence 
of  a  written  correspondence  maintained  be- 
tween the  parties  was  held  competent  to  be 
submitted  to  the  jury,  from  which  they  might 
find  a  promise  to  marry. 

Evidence  of  Destroyed  Letter. — In  Schroeder 
v.  Michel,  98  Mo.  43,  the  plaintiff  was  per- 
mitted to  testify  to  the  contents  of  a  letter 
which  she  claimed  the  defendant  had  written 
her,  and  which  she  had  voluntarily  destroyed, 
her  reason  for  its  destruction  being  that  she 
feared  that  the  other  servant  girls  where  she 
was  employed  might  discover  the  letter  dur- 
ing her  temporary  absence. 

Failure  to  Answer  Plaintiff's  Letters — English 
Statute. — In  England  the  mere  fact  that  the 
defendant  did  not  answer  letters  written  to 
him  by  the  plaintiff,  in  which  she  stated  that 
he  had  promised  to  marry  her,  is  held  to  be 
no  evidence  corroborating  the  plaintiff's  testi- 
mony in  support  of  such  promise,  within  32 
and  33  Vict.,  c.  6S,  §2,  which  provides  "that 
no  plaintiff  in  any  action  for  breach  of  promise 
of  marriage  shall  recover  verdict  unless  his 
or  her  testimony  shall  be  corroborated  by 
some  other  material  evidence  in  support  of 
such  promise."  Wiedeman  v.  Walpole,  24  Q. 
B.  Div.  537. 
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ample,  as  visiting,1  making  presents,2  the  understanding  of  friends  and  rela- 
tions,3 the  reception  of  the  parties  by  the  respective  families,4  and  the  purchase 
•of  articles  of  clothing  and  the  like  in  preparation  for  marriage.5 

Preparations  in  Absence  of  Other  Party. — But  preparations  made  by  the  plaintiff  in 
the  absence  of  the  defendant,  and  not  in  any  wise  connected  with  him,  while 


The  Declarations  of  the  Plaintiff  before  Suit 

brought  are  to  be  considered  by  the  jury  as 
tending  to  prove  a  promise.  Peppinger  v. 
Low,  6  N.  J.  L.  384;  King  v.  Kersey,  2  Ind. 
402;  Cates  v.  McKinney,  48  Ind.  562. 

Conversation  of  Plaintiff  with  Defendant's  Con- 
fidant.— In  Ellis  v.  Guggenheim,  20  Pa.  St. 
287,  the  answer  of  the  plaintiff  when  informed 
by  one  who  had  been  the  confidant  and  mes- 
senger of  the  defendant,  of  the  latter's  inten- 
tion to  marry  her,  was  held  to  be  evidence  in 
her  behalf  as  part  of  the  res  gesta. 

Visits  at  First  to  Family,  Later  to  the  Woman 
Solely. — The  plaintiff  may  show  that  the  visits 
of  the  defendant  at  her  father's  house  were 
at  first  to  the  family  of  which  she  was  a  mem- 
ber and  with  which  the  defendant  had  been 
long  acquainted,  and  that  afterwards  they 
were  to  her  alone.  Clark  v.  Hodges,  65  Vt. 
273- 

Visit  upon  Invitation. — To  prove  the  promise, 
or  to  render  it  most  probable  and  natural  that 
there  was  a  promise,  the  plaintiff  testified 
that  the  defendant  visited  her  in  the  first 
instance  at  his  special  formal  request,  a  re- 
quest communicated  to  her  through  a  common 
friend,  who  professed  to  act  in  the  affair  under 
authority  from  the  defendant.  To  repel  such 
evidence,  the  defendant  offered  to  show  that 
he  supposed  his  visits  to  the  plaintiff  were 
first  made  in  consequence  of  her  invitation 
to  him  communicated  through  this  common 
friend.  It  was  held  that  this  evidence  was 
admissible.    Daly?'.  McDonnell,  23  Conn. 570. 

For  Circumstances  Held  Not  Sufficient  to 
establish  a  promise,  see  Yale  v.  Curtiss  (N. 
Y.  Ct.  of  App.  1897),  45  N.  E.  Rep.  1125, 
reversing  Yale  v.  Curtiss,  71  Hun  (N.  Y.)  436. 
The  court  also  held  that,  in  such  an  action, 
whether  the  facts  sworn  to  constitute  a  con- 
tract of  marriage  will  be  reviewed  as  a  ques- 
tion of  law. 

Evidence  of  Sexual  Intercourse  upon  Question 
of  Contract. — In  McConahey  v.  Griffey,  82 
Iowa  564,  testimony  of  the  plaintiff  to  having 
had  sexual  intercourse  with  the  defendant  on 
numerous  occasions  was  held  competent  in 
corroboration  of  her  claim  as  to  a  contract  of 
marriage,  although  no  charge  of  seduction 
was  alleged.  To  the  same  effect  are  Lowden 
•v.  Morrison,  36  111.  App.  495;  Powell  v. 
Moeller,  107  Mo.  471;  Schmidt  v.  Durnham, 
46  Minn.  227;  Dent  v.  Pickens,  34  W.  Va.  240. 
See  Encyc.  of  Pl.  and  Pr.,  vol.  3,  p.  683. 

In  Jennette  v.  Sullivan,  63  Hun  (N.  Y.)  361, 
it  is  held  that  where  the  promise  of  marriage 
is  denied,  as  a  part  of  the  history  of  the  rela- 
tions between  the  parties  it  is  competent 
to  prove  sexual  intercourse  and  resulting 
motherhood  of  the  plaintiff,  although  not 
alleged  in  the  complaint. 

In  Pennsylvania  no  legal  inference  in  sup- 
port of  the  action  can  arise  from  proof  that 
the  plaintiff  was  got  with  child  by  the  de- 


fendant. Hay  v.  Graham,  8  W.  &  S.  (Pa.) 
27.  In  this  state  seduction  is  not  an  element 
in  aggravation  of  damages.  See  infra,  this 
title, Damages — Circztrnstances  in  Aggravation. 

1.  Visits. — Daniel  v.  Bowles,  2  C.  &  P.  553, 
12  E.  C.  L.  258;  Wells  v.  Padgett,  8  Barb. 
(N.  Y.)  323;  Button  v.  Hibbard,  82  Hun  (N. 
Y.)  289;  Walker  v.  Johnson,  6  Ind.  App.  600. 

2.  Presents— Possession  of  Ring  Unexplained. 
— Walker  v.  Johnson,  6  Ind.  App.  600;  But- 
ton v.  Hibbard,  82  Hun  (N.  Y.)  289;  Com. 
v.  Walton,  2  Brews.  (Pa.)  487.  In  this  last 
case  it  was  said  that  "circumstantial  evi- 
dence of  an  engagement  of  marriage  gen- 
erally consists  of  letters,  presents,  attentions, 
visiting  in  company,  preparing  for  house- 
keeping, and  the  like."  And  the  court,  in 
holding  that  the  mere  possession  of  a  wed- 
ding ring  is  not  of  itself  corroboration  of  a 
promise  of  marriage,  said:  "As  a  plain  gold 
ring,  like  that  exhibited  here,  is  almost  uni- 
versally used  in  the  marriage  ceremony,  the 
presentation  of  it  by  a  man  to  a  woman  might 
justly  be  regarded  as  strong  evidence  of  a 
contract  of  marriage.  But  the  difficulty  in 
the  way  of  such  a  conclusion  here  is  that  no 
one  saye  the  prosecutrix  swears  that  the  de- 
fendant presented  to  her  this  ring.  If  she 
had  produced  a  witness  who  had  been  able 
to  say  he  saw  the  ring  given,  or  who  had  been 
able  to  identify  the  ring  by  any  store-mark 
as  having  been  sold  to  the  defendant,  this 
would  be  confirmation  of  her  statement.  But 
there  being  nothing  here  but  the  ring,  which 
cannot  speak,  it  is  clear  that  the  prosecutrix 
cannot  thus  corroborate  herself." 

3.  Understanding  of  Friends  and  Relations. — 
King  v.  Kersey,  2  Ind.  402;  Burnham  v~. 
Cornwell,  16  B.  Mon.  (Ky.)  284,  63  Am.  Dec. 
529;  Thurston  v.  Cavenor,  8  Iowa  155;  Clark 
v.  Hodges,  65  Vt.  273. 

Congratulations.  —  In  Osmun  v.  Winters 
(Oregon  1896),  46  Pac.  Rep.  780,  a  copy  of  a 
resolution  of  a  secret  order  to  which  the 
parties  belonged,  offering  congratulations 
on  their  supposed  marriage,  adopted  on  the 
faith  of  information  which  turned  out  to  be 
untrue,  was  admitted  to  show  the  closeness 
of  the  relations  between  the  parties. 

4.  Reception  of  Parties  by  Respective  Families. 
— Wagenseller  v.  Simmers,  97  Pa.  St.  465; 
Leckey  v.  Bloser,  24  Pa.  St.  401;  Walmsley  v. 
Robinson,  63  111.  4r,  14  Am.  Rep.  in;  Wells 
v.  Padgett,  8  Barb.  (N.  Y.)  324;  Wilcox  v. 
Green,  23  Barb.  (N.  Y.)  639. 

5.  Preparations  for  Marriage.  —  Reed  v. 
Clark,  47  Cal.  194;  Wilcox  v.  Green,  23  Barb. 
(N.  Y.)  639- 

Evidence  of  preparations  for  the  contem- 
plated marriage  is  admissible  upon  the  ques- 
tion of  a  contract,  when  made  with  the 
knowledge  and  assent  of  the  defendant,  but 
the  rule  is  otherwise  when  they  are  not  so 
made.    Dunlap  v.  Clark,  25  111.  App.  573. 
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admissible  in  evidence  upon  the  question  of  damages,  if  a  contract  to  marry 
wore  first  established,  are  not  admissible  to  prove  the  plaintiff's  assent  to  a 
mutual  promise  of  marriage.1 

Defendant's  Attentions  to  other  Women. — Evidence  by  the  defendant  to  show  his 
treatment  of  other  women  is  irrelevant  unless  it  is  shown  that  the  plaintiff  was 
cognizant  of  such  attentions,  in  which  case  it  might  be  notice  to  the  plaintiff 
that  the  defendant's  attentions  to  her  were  not  indicative  of  an  intent  on  his 
part  to  marry  her.2 

Attentions  for  immoral  Purpose. — The  circumstances  which  warrant  the  conclusion 
of  an  engagement  of  marriage  must  not  be  attentions  which  are  consistent 
with  the  mere  pursuit  of  lust ;  they  must  be  those  purer  acts  which  mark  an 
honorable  intention.3 

The  General  Principles  have  been  thus  Summarized. — First,  the  contract  may  be  proved 
by  direct  or  circumstantial  evidence  ;  second,  there  must  be  a  serious  promise, 
intended  as  such  by  the  person  making  it,  and  accepted  by  the  person  to  whom 
it  was  made  ;  third,  mere  courtship,  or  even  an  intention  to  marry,  without 
more,  is  not  sufficient  to  constitute  a  contract  of  marriage.4 

C.  STATUTE  OF  FRAUDS — Promises  in  Consideration  of  Marriage. — Mutual  promises 
to  marry  are  not  "agreements  made  in  consideration  of  marriage"  within  the 
statute  of  frauds,  and  so  need  not  be  in  writing,5  although  the  contrary  was 
held  in  England  shortly  after  the  passage  of  the  statute.6 

When  Not  to  be  Performed  within  a  Year. — But  the  provision  of  the  statute  requir- 
ing all  agreements  not  to  be  performed  within  one  year  to  be  in  writing 
applies  to  promises  to  marry.7 

In  New  York,  however,  the  contrary  rule  obtains.8 

When  Contract  may  or  may  Not  be  Performed  in  One  Year  Under  the  familiar  construc- 
tion of  this  provision,  if  the  contract  may  or  may  not  be  performed  within  the 
time  specified  the  statute  does  not  apply.9 


1.  Russell  v.  Cowles,  15  Gray  (Mass.)  582, 
77  Am.  Dec.  391.  See  also  Graham  v.  Martin, 
64  Ind.  573;  Homan  v.  Earle,  53  N.  Y.  267. 
And  see  the  note  preceding. 

2.  Crosier  v.  Craig,  47  Hun  (N.  Y.)  83, 
affirmed  in  130  N.  Y.  661. 

3.  Com.  v.  Walton,  2  Brews.  (Pa.)  487; 
Boyer  v.  Sherer,  28  111.  App.  545;  Roe  v.  Doe 
(Supreme  Ct.),  11  N.  Y.  Supp.  236. 

In  Bleiler  v.  Koons,  132  Pa.  St.  401,  it  was 
held  that  a  promise  could  not  be  inferred 
from  evidence  of  acts  and  expressions  of  the 
defendant  indicating  intimacy  and  affection, 
and  taking  place  while  the  plaintiff  was  liv- 
ing with  the  defendant  as  his  mistress.  The 
court  said:  "The  conduct  of  the  parties  was 
not  of  that  unequivocal  character  from  which 
a  promise  to  marry  can  be  fairly  inferred." 

See  the  first  note  supra,  this  subdivision. 

4.  Homan  v.  Earle,  53  N.  Y.  267.  Compare 
Prescott  v.  Guyler,  32  111.  320. 

5.  Not  "  Agreements  Made  in  Consideration  of 
Marriage" — England. — Cork  v.  Baker,  1  Stra. 
34;  Harrison  v.  Cage,  1  Ld.  Raym.  386 ; 
Mountacue  v.  Maxwell,  1  Stra.  236. 

Connecticut. — Clark  v.  Pendleton,  20  Conn. 
495- 

Illinois. — Blackburn  v.  Mann,  85  111.  222. 

Indiana.  —  Short  v.  Stolls,  58  Ind.  36; 
Houghton  v.  Houghton,  14  Ind.  505,  77  Am. 
Dec.  69;  Caylor  v.  Roe,  99  Ind.  I. 

Kentucky. — Withers  v.  Richardson,  5  T.  B. 
Mon.  (Ky.)  94,  17  Am.  Dec.  44. 

Louisiana. — Morgan  v.  Yarborough,  5  La. 
Ann.  316. 


Maryland. — Ogden  v.  Ogden,  I  Bland  (Md.) 
284. 

New  Hampshire. — Derby  v.  Phelps,  2  N.  H. 
516. 

Pennsylvania.  —  George  v.  Bartoner,  7 
Watts  (Pa.)  532. 

In  some  of  the  states  mutual  promises  to- 
marry  are  expressly  excepted  from  the  stat- 
ute.   See  the  title  Frauds,  Statute  of. 

6.  Philpot  v.  Wallet,  3  Lev.  65. 

7.  When  Not  to  be  Performed  within  One  Year. 
— Ullman  v.  Meyer,  10  Fed.  Rep.  241;  Nichols 
v.  Weaver,  7  Kan.  373;  Paris  v.  Strong,  51 
Ind.  339;  Derby  v.  Phelps,  2  N.  H.  516. 

8.  New  York  Rule.— In  New  York  it  is  held 
that  the  title  of  the  statute,  section  2  of  3 
Rev.  Stat.  (7th  ed.)  2327,  shows  that  mutual 
promises  to  marry  are  not  among  the  con- 
tracts intended  to  be  included,  and  that  the 
statute  is  confined  to  "  goods,  chattels,  and 
things  in  action."  Brick  v.  Gannar,  36  Hun 
(N.  Y.)  52. 

9.  Where  the  Contract  may  or  may  Not  be 
Performed  within    One  Year.  —  Wiggins  v. 

Keizer,  6  Ind.  252. 

Thus  where  the  defendant  told  the  plain- 
tiff that  he  was  not  able  to  marry  her  then, 
but  promised  her  he  would  do  so  within  four 
years,  it  not  appearing  that  the  parties  under- 
stood that  the  promise  was  not  to  be  per- 
formed within  one  year,  this  promise  was 
held  not  to  fall  within  the  statute.  Lawrence 
v.  Cooke,  56  Me.  187,  96  Am.  Dec.  443. 

So  in  Paris  v.  Strong,  51  Ind.  339,  it  was 
held    that   a    parol   contract    of  marriage- 
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3.  Consideration. — The  consideration  in  contracts  to  marry  is  the  mutual 
promises  of  the  parties.  There  may  be  some  other  consideration  added,  which 
will  not  affect  the  contract  unless  it  is  immoral.1  A  promise  to  many  made 
after  seduction  and  in  consequence  thereof  is  binding,2  but  a  promise  to  marry 
in  consideration  of  future  intercourse  is  void.3 

4.  Conditional  Promises — General  Rule. — The  promise  may  be  upon  any  legal 
and  reasonable  contingency,  and  liability  attaches  as  soon  as  the  condition  is 
performed,  but  not  before.4 

Marriage  to  be  in  Accordance  with  Customs  of  Particular  Religion. — Where  the  parties 
expressly  agree  that  their  marriage  shall  be  celebrated  under  and  in  accord- 
ance with  the  rules  and  customs  of  a  particular  religion  and  church,  such  rules 
and  customs  become  a  part  of  the  contract.5 

Conditional  upon  Deposit  of  Certain  Sum  of  Money. — Proof  that  the  contract  to  inter- 
marry was  to  become  determinate  upon  the  deposit  by  the  plaintiff  with  the 


that  may  be  performed  at  any  time  within 
three  years,  and  consequently  within  one 
year,  is  not  within  the  statute. 

Where  the  time  for  the  execution  of  the 
contract  was  to  depend  upon  the  defendant's 
return  from  a  contemplated  voyage,  which, 
though  expected  to  continue  for  eighteen 
months,  was  still  altogether  contingent  and 
might  not  continue  so  long,  the  contract  was 
held  not  to  be  within  the  statute.  Clark  v. 
Pendleton,  20  Conn.  495. 

In  Blackburn  v.  Mann,  85  111.  222,  it  was 
held  that  an  agreement  to  marry  may,  until 
a  breach  terminating  it  is  shown,  be  re- 
garded as  a  continuing  contract  by  consent 
of  the  parties,  and  therefore  in  no  just  sense 
within  the  statute. 

Where  no  time  was  specified  within  which 
the  contract  was  to  be  performed,  nor  yet 
anything  said  or  done  from  which  it  could 
be  inferred  that  it  was  not  to  be  performed 
within  a  year,  the  contract  was  adjudged  not 
void,  as  being  within  the  statute  of  frauds. 
McConahey  v.  Griffey,  82  Iowa  564. 

1.  Mutual  Promises  the  Consideration. — Stein- 
feld  v.  Levy,  16  Abb.  Pr.  N.  S.  (Brooklyn 
City  Ct.)  26. 

Indeed,  in  a  strict  sense,  the  only  sufficient 
consideration  for  a  promise  of  marriage — at 
least  an  absolutely  indispensable  ingredient 
in  it — is  a  reciprocal  promise  to  marry  by  the 
promisee  to  the  promisor.  Hotchkins  v. 
Hodge,  38  Barb.  (N.  Y.)  117. 

See  generally  the  cases  throughout  the 
article. 

2.  Paet  Seduction.— Seduction  in  this  case  is 
not  in  a  just  and  legal  sense  the  considera- 
tion for  the  promise,  for  the  proposition  as- 
sumes that  the  wrong  was  already  done 
before  the  promise  was  made,  and  not  in 
anticipation  of  or  in  view  of  it.  Hotchkins 
v.  Hodge,  38  Barb.  (N.  Y.)  117. 

3.  Future  Intercourse — England. — Beaumont 
v.  Reeve,  8  Q.  B.  483,  55  E.  C.  L.  483. 

Indiana. — Eve  v.  Rogers,  12  Ind.  App.  623; 
Saxon  v.  Wood,  4  Ind.  App.  242. 

New  York. — Lewis  v.  Goetschius,  20  N.  Y. 
Wkly.  Dig.  140;  Button  v.  Hibbard,  82  Hun 
(N.  Y.)  289. 

Pennsylvania. — Baldy  v.  Stratton,  II  Pa.  St. 
316. 

Tennessee. — Goodall  v.  Thurman,  1  Head 
(Tcnn.)  209. 


Virginia. — Burke  v.  Shaver,  92  Va.  345. 

Adding  the  immoral  consideration  of  fu- 
ture intercourse  to  the  legal  consideration  of 
mutual  promises  makes  the  whole  bad;  but 
if  the  mutual  promise  is  entirely  separate 
and  distinct  from  the  promise  of  intercourse, 
it  will  be  good.  Steinfeld  v.  Levy,  16  Abb. 
Pr.  N.  S.  (Brooklyn  City  Ct.)  26.  As  where 
the  defendant  had  said  to  the  woman  that  he 
would  marry  her  anyhow  in  October,  and  at 
once  if  she  became  pregnant.  Kurtz  v. 
Frank,  76  Ind.  594,  40  Am.  Rep.  275. 

In  Morton  v.  Fenn,  3  Doug.  211,  26  E.  C. 
L.  80,  it  appeared  that  the  first  promise  was 
made  by  the  defendant  in  consideration  that 
the  plaintiff  would  go  to  bed  with  him, 
which  she  did,  but  there  was  evidence  of 
subsequent  promises,  and  the  court  said  it 
would  seem  that  this  was  not  such  a  ttirpis 
contractus  as  to  prevent  the  plaintiff  from 
recovery.  See  also  Powell  v.  Moeller,  107 
Mo.  471. 

And  in  Judy  v.  Sterrett,  153  111.  94,  it  was 
held  that  a  promise  of  marriage  made  in  con- 
sideration of  sexual  intercourse  is  void,  but 
another  promise  between  the  same  parties 
not  based  on  such  consideration  may  be 
enforced. 

A  promise  to  marry  if  the  woman  would 
surrender  her  person  to  the  man  is  void  on 
account  of  the  immorality  of  the  considera- 
tion. Hanks  v.  Naglee,  54  Cal.  51,  35  Am. 
Rep.  67;  Boigneres  v.  Boulon,  54  Cal. 
146. 

See  the  titles  Consideration;  Contracts; 
Illegal  Contracts. 

4.  Promises  on  Condition. — A  promise  to  marry 
a  woman  "  as  soon  as  her  business  is  settled  " 
is  valid,  but  before  liability  attaches  the  con- 
dition must  be  shown  to  have  been  satisfied. 
Cole  v.  Cottingham,  8  C.  &  P.  75,  34  E.  C.  L. 
297. 

A  promise  to  marry  after  the  death  of  a 
parent,  the  parent  having  died,  has  been  held 
good.  Frost  v.  Knight,  41  L.  J.  Exch. 
78. 

Where  the  promise  of  the  man  is  to  marry 
the  woman  after  she  should  have  an  opera- 
tion performed,  and  she  does  not  have  it  per- 
formed, her  neglect  absolves  him  from  his 
contract.  Gring  v.  Lerch,  112  Pa.  St.  244,  5C 
Am.  Rep.  314. 

5.  Stane  v.  Appel,  12  111.  App.  582. 
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defendant  of  a  certain  sum  of  money,  and  that  the  sum  was  so  deposited,  is 
admissible  as  part  of  the  res  gestce.1 

immaterial  Conditions. — Conditions  which  are  immaterial,  insignificant,  or  friv- 
olous may  be  disregarded.  As,  for  instance,  where  the  promise  was  to  marry 
when  certain  carriages  were  finished,  and  they  were  not  completed,  the  court 
held  the  limitation  to  be  not  of  the  essence  of  the  contract,  and  the  promisor 
bou  nd.2 

Conditions  invalidating  Promise.— On  the  other  hand,  the  contingency  may  be 
such  as  to  invalidate  the  promise. 

in  Restraint  of  Marriage. — Thus  a  promise  by  a  man  to  a  woman  "to  marry 
her,  if  he  ever  married,"  is  void  both  as  being  too  indefinite  and  as  being  in 
restraint  of  marriage.3 

Divorce— Death— illicit  Intercourse. — So  the  promise  of  a  man  conditioned  upon 
his  obtaining  a  divorce  from  his  wife,  or  upon  her  death,  is  void ;  and  likewise 
of  a  promise  conditional  upon  the  promisee  having  illicit  intercourse  with 
him  or  continuing  to  live  for  a  time  as  his  mistress.4 

And  Marriage  Brokage  Bonds,  which  are  contracts  of  marriage  to  be  performed 
at  the  death  of  parents  or  relations  from  whom  property  is  expected,  and  who 
are  kept  in  ignorance  of  the  arrangement,  are  against  public  policy  and  void.5 

III.  THE  BREACH — Time  of  Performance— General  Rule. — Where  there  is  a  general 
promise  to  marry,  the  law  construes  it  to  be  a  promise  to  be  performed  in  a 
reasonable  time,  upon  request.6 

In  Determining  What  is  a  Reasonable  Time,  the  age  of  the  parties,  their  financial 
condition,  and  the  circumstances  generally  of  each  particular  case  are  to  be 
considered.7 

Even  if  a  Day  is  Fixed,  a  failure  to  marry  on  that  day  does  not  necessarily 
constitute  a  breach,  as  the  contract  is  deemed  to  continue  in  force  until  one  or 
the  other  of  the  parties,  either  by  words  or  by  conduct,  shows  that  he  or  she  is 
unwilling  to  fulfil  the  contract.8 

Refusal  to  Marry  in  Contravention  of  Rules  of  Particular  Religion. — Where,  by  inadvert- 
ence or  accident,  the  contracting  parties  happen  to  fix  upon  a  day  for  their 
marriage  which  turns  out  to  be  one  on  which  such  ceremony  is  prohibited  by 
the  rules  and  customs  of  the  particular  religion  in  accordance  with  which  they 
have  agreed  to  be  married,  if,  on  this  account,  either  party  refuses  to  be  mar- 
ried at  such  prohibited  time,  or  in  a  manner  other  than  that  agreed  upon,  but 
is  willing  and  offers  to  be  married  at  any  reasonable  or  proper  time  after  such 
period  of  prohibition,  such  refusal  cannot  be  considered  as  inconsistent  with 
the  promise,  or  as  amounting  to  a  breach  thereof.9 


1.  Finkelstein  v.  Barnett,  17  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  565. 

2.  Bennett  v.  Beam,  42  Mich.  346,  36  Am. 
Rep.  442. 

3.  In  Restraint  of  Marriage. — Conrad  v.  Will- 
iams, 6  Hill  (N.  Y.)  444. 

In  McConahey  v.  Griffey,  82  Iowa  564,  it 
was  held  that  where  it  is  alleged  that  at  the 
time  of  the  promise  the  man  was  in  delicate 
health,  and  performance  was  conditioned 
upon  his  restoration,  it  will  not  be  presumed 
that  any  considerable  delay  was  intended, 
and  the  petition  is  not  liable  to  the  objection 
that  the  promise  averred  was  in  restraint  of 
marriage. 

4.  See  supra,  this  title,  Consideration,  where 
the  cases  are  cited. 

5.  Woodhouse  v.  Shepley,  2  Atk.  539;  Drury 
v.  Hooke,  1  Vern.  412. 

6.  Where  Promise  is  General.  —  Bennett  v. 
Beam,  42  Mich.  346,  36  Am.  Rep.  442;  Cole  v. 
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Holliday,  4  Mo.  App.  94;  Blackburn  v.  Mann, 
85  111.  222;  Nichols  v.  Weaver,  7  Kan.  373. 

7.  Wagenseller  v.  Simmers,  97  Pa.  St.  465. 

8.  Kelly  v.  Renfro,  9  Ala.  325,  44  Am.  Dec. 
441. 

Discontinuance  of  Attentions. — The  defendant 
wrote  to  the  plaintiff  informing  her  that  he 
had  heard  reports  derogatory  of  hercharacter, 
and  that  he  would  discontinue  his  visits  until 
he  had  investigated  them.  A  month  or  more 
elapsed  between  the  receipt  of  this  letter  and 
the  institution  of  suit  by  the  plaintiff,  the  par- 
ties meanwhile  neither  meeting  nor  commu- 
nicating with  each  other.  It  was  held  that  a 
breach  of  the  contract  was  established.  Jones 
v.  Lehman,  123  Ind.  569. 

9.  Stone  v.  Appel,  12  111.  App.  582.  So  held 
where  two  Hebrews  fixed  a  day  for  their  mar- 
riage which  they  subsequently  found  to  be  a 
day  on  which  such  a  ceremony  was  forbidden 
by  the  custom  of  their  religion,  and  it  had  been 
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Bequest  and  Eefusal— General  Bule. — Where  the  promise  is  general  and  no  time  is 
fixed,  the  plaintiff's  readiness  to  fulfil  the  marriage  promise  is  material ;  and 
accordingly  it  must  appear  not  only  that  the  defendant  did  not  marry  the 
plaintiff,  but  also  that  the  latter  was  willing  and  offered  to  marry  the  former, 
who  refused.1 

Question  for  Jury. — And  the  question  of  the  plaintiff's  readiness  and  willing- 
ness is  one  to  be  determined  by  the  jury.8 

Bequest  to  be  Made  in  Beasonabie  Time. — The  request  to  marry,  when  necessary, 
should  be  made  in  a  reasonable  time.3 

What  a  Sufficient  Bequest. — In  considering  what  will  fulfil  the  conditions  of  a 
tender  by  the  woman,  the  law  makes  allowance  for  the  natural  modesty  of  the 
sex,  and  any  expression  on  her  part  of  readiness  to  be  married,  in  the  presence 
of  the  man,  will  suffice;  a  formal  offer  in  words  is  not  necessary.4 

Bequest  Made  through  Third  Party. — And  such  tender  may  be  made  through  the 
medium  of  a  parent  or  some  friend  whose  authority  may  be  inferred  from  the 
relations  of  the  parties.5 

Prima  Facie  Case— Burden  of  Proof. — The  plaintiff  having  established  a  promise 
and  breach  with  loss,  a  prima  facie  case  is  made  out,  thus  throwing  upon  the 
defendant  the  burden  of  vindicating  himself.6 

Where  Bequest  Not  Necessary. — A  request  to  marry  may  be  dispensed  with  where 
the  defendant  has  refused  to  be  married  on  the  day  fixed.7  The  same  is  true 
where  he  has  broken  off  the  engagement,8  or  has  repudiated  his  promise  and 
declared  that  he  would  not  be  bound  by  it,9  or  has  absconded  ;1D  and  in  these 
cases  suit  may  be  instituted  at  once.11  Nor  is  it  necessary  to  show  a  tender 
or  request  where  the  defendant  has  married  another;  and  in  this  case  also 
suit  may  be  instituted  immediately.12     It  is,  of  course,  unnecessary  for  the 


agreed  that  the  marriage  should  be  according 
to  Hebrew  usage  and  custom. 

1.  When  Bequest  Necessary.  —  Prescott  v. 
Guyler,  32  111.  323;  Fidler  v.  McKinley,  21  111. 
308;  Graham  v.  Martin,  64  Ind.  567;  Shellen- 
barger  v.  Blake,  67  Ind.  76;  Fible  v.  Capling- 
er,  13  B.  Mon.  (Ky.)  464;  Cole  v.  Holliday, 
4  Mo.  App.  94;  Coil  v.  Wallace,  24  N.  J.  L. 
^91;  Weaver  v.  Bachert,  2  Pa.  St.  80,  44  Am. 
Dec.  159.  Compare  Ortiz  v.  Navarro  (Tex. 
Civ.  App.  1895),  30  S.  W.  Rep.  581;  Kelley  v. 
Brennan,  18  R.  I.  41. 

In  Ortiz  v.  Navarro  (Tex.  Civ.  App.  1895), 
30  S.  W.  Rep.  581,  it  is  held  that  the  plain- 
tiff is  entitled  to  recover  upon  proof  that 
the  defendant  viol  .ted  his  promise  by  refus- 
ing to  marry  her  and  marrying  another,  with- 
out proof  that  she  requested  him  to  fix  the 
day  and  that  he  refused. 

2.  McCormick  v.  Robb,  24  Pa.  St.  44.  See 
also  Graham  v.  Martin,  64  Ind.  567. 

3.  See  Cole  v.  Holliday,  4  Mo.  App.  94; 
Prescott  v.  Guyler,  32  III.  323;  and,  generally, 
the  cases  throughout  this  section. 

4.  What  Constitutes  Sufficient  Offer. — Coil  v. 
Wallace,  24  N.  J.  L.  291;  Hubbard  v.  Bone- 
steel,  16  Barb.  (N.  Y.)  360;  Greenup  v. 
Stoker,  8  111.  202;  Prescott  v.  Guyler,  32  III. 
312;  Wagenseller  v.  Simmers,  97  Pa.  St.  465; 
Lawrence  v.  Cooke,  56  Me.  194,  96  Am.  Dec. 
443;  Cole  v.  Holliday,  4  Mo.  App.  94;  Green  v. 
Spencer,  3  Mo.  318,  26  Am.  Dec.  672. 

5.  Bequest  may  be  Made  through  Third  Person. 
— Cole  v.  Holliday,  4  Mo.  App.  94;  Kniffen  v. 
McConnell,  30  N.  Y.  285;  Prescott  v.  Guyler, 
32  111.  312. 

In  Gough  v.  Farr,  2  C.  &  P.  631,  12  E.  C.  L. 
293,  the  court  held  that,  where  the  defendant 


had  not  married  another,  there  must  be  proof 
of  tender  and  refusal;  but  as  in  that  case  the 
father  of  the  girl  went  to  the  defendant  and 
asked  him  if  he  meant  to  perform  his  promise, 
and  the  defendant  replied,"  Certainly  not," 
there  was  held  to  be  a  sufficient  tender. 

6.  Johnson  v.  Smith,  3  Pittsb.  (Pa.)  184. 

7.  Reed  v.  Clark,  47  Cal.  194;  Kelley  z>.  Bren- 
nan, 18  R.  I.  41. 

8.  Engagement  Broken. — Willard  v.  Stone, 
7  Cow.  (N.  Y.)  22,  17  Am.  Dec.  496;  McCor- 
mick v.  Robb,  24  Pa.  St.  44;  Wagenseller  v. 
Simmers,  97  Pa.  St.  465. 

Where  a  promise  to  marry  generally  was 
proved,  without  any  time  fixed,  but  the  de- 
fendant broke  off  all  intimacy  with  the  plain- 
tiff and,  on  request,  gave  no  explanation,  it 
was  held  that  it  might  be  left  to  the  jury  to 
infer  a  refusal  to  marry.  Willard  v.  Stone,  7 
Cow.  (N.  Y.)  22,  17  Am.  Dec.  496. 

9.  Bepudiation  of  Promise.  —  Frost  v.  Knight, 
41  L.  J.  Exch.  78;  Coil  Wallace,  24  N.  J.  L. 
291;  Kelley  v.  Brennan,  18  R.  I.  41;  Burke  v. 
Shaver,  92  Va.  345 ;  Olson  v.  Solveson,  71  Wis. 
663. 

10.  Johnson  v.  Caulkins,  1  Johns.  Cas.  (N. 
Y.)n6,  1  Am.  Dec.  102. 

11.  When  Suit  may  be  Brought  Immediately. — 
Frost  v.  Knight,  L.  R.  7  Exch.  111;  Kennedy 
v.  Rodgers,  2  Kan.  App.  764;  Burtis  v.  Thomp- 
son, 42  N.  Y.  246,  1  Am.  Rep.  516;  Kurtz  v. 
Frank,  76  Ind.  594,  40  Am.  Rep.  275;  Hollo- 
way  v.  Griffith,  32  Iowa  409,  7  Am.  Rep.  208; 
Piatt  v.  Brand,  26  Mich  173.  See  also  the 
cases  cited  in  the  preceding  notes  to  this 
paragraph. 

12.  Where  Defendant  has  Married  Another. — 
Short  v.  Stone,  8  Q.  B.  358,  55  E.  C.  L.  35S; 
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woman  to  make  a  tender  when  it  turns  out  that  the  man  has  all  the  while 
been  married.1  And  to  prove  marriage  to  another,  any  facts  tending  to  prove 
cohabitation  between  the  parties  as  man  and  wife,  or  furnishing  evidence  of 
a  reputation  of  that  relation,  are  competent.3 

Place  of  Performance. — Where  nothing  is  said  about  the  place,  the  house  of  the 
prospective  bride  is  prima  facie,  by  the  custom  of  society,  the  place  con- 
templated for  the  marriage.3 

IV.  Defenses — 1.  Character  and  Habits — Unchastity  Unknown  te  Defendant. — A  man 
is  justified  in  breaking  his  promise  of  marriage  upon  discovering  that  the 
woman  is  of  loose  and  immodest  character ;  but  it  must  be  established  that 
the  contract  was  broken  on  that  account,  and,  further,  that  the  man  did  not 
know  her  real  character  at  the  time  of  the  promise.4 

Defendant  must  Terminate  Engagement  without  Delay. — But  the  defendant  must  have 
terminated  the  engagement  immediately  upon  being  apprised  of  the  fact  of 
the  woman's  want  of  virtue.5 

Unchastity  Known  to  Defendant. — If  the  woman's  immoral  conduct  was  connived 
at  by  the  man,  or  if,  knowing  her  to  be  a  loose  and  immodest  woman,  he  entered 
into  an  engagement  of  marriage  with  her,  she  is  not  precluded  from  recovering 
for  a  breach  on  his  part.6 


Clements  v.  Moore,  n  Ala.  35;  Shellenbarger 
v.  Blake,  67  Ind.  76;  Hunter  v.  Hatfield,  68 
Ind.  416;  Graham  v.  Martin,  64  Ind.  567;  King 
v.  Kersey,  2  Ind.  402;  Lahey  v.  Knott,  8  Ore- 
gon 198;  Sheahan  v.  Barry,  27  Mich.  217;  Pet- 
tingill  v.  McGregor,  12  N.  H.  179. 

Where  the  defendant  has  violated  his 
promise  and  married  another,  without  the 
plaintiff's  consent,  it  is  not  necessary  to  show 
that  the  plaintiff  objected  to  or  protested 
against  such  marriage;  it  is  sufficient  if  it 
is  shown  that  there  had  been  no  release  from 
the  contract.  Ortiz  v.  Navarro  (Tex.  Civ. 
App.  1895),  30  S.  W.  Rep.  581. 

1.  Kerns  v.  Hagenbuchle,  60  N.  Y.  Super. 
Ct.  222. 

2.  Pettingill  v.  McGregor,  12  N.  H.  179. 

3.  Graham  v.  Martin,  64  Ind.  570. 

4.  Unchastity  of  Woman — England. — Irving 
v.  Greenwood,  I  C.  &  P.  350,  11  E.  C.  L.  412; 
Young  v.  Murphy,  3  Bing.  N.  Cas.  54,  32  E. 
C.  L.  38;  Bench  v.  Merrick,  1  C.  &  K.  463,  47 
E.  C.  L.  463. 

Alabama. — Espy  v.  Jones,  37  Ala.  379. 

Connecticut. — Woodard  v.  Bellamy,  2  Root 
(Conn.)  354. 

Illinois. — Butler  v.  Eschleman,  18  111.  44; 
Doubet  v.  Kirkman,  15  111.  App.  622. 

Indiana.  —  Bell  v.  Eaton,  28  Ind.  168,  92  Am. 
Dec.  329. 

Iowa. — Denslow  v.  Van  Horn,  16  Iowa  476; 
Guptill  v.  Verback,  58  Iowa  98. 

Maine. — Berry  v.  Bakeman,  44  Me.  164. 

Nebraska. — Stratton  v.  Dole,  45  Neb.  472. 

New  York.— Rich  v.  Mayer  (City  Ct.),  7  N. 
Y.  Supp.  69;  Palmer  v.  Andrews,  7  Wend. 
(N.  Y.)  143;  Willard  v.  Stone,  7  Cow.  (N.  Y.) 
22;  Tompkins  v.  Wadley,  3  Thomp.  &  C.  (N. 
Y.)  424. 

Oregon. — Kelley  v.  Highfield,  15  Oregon 
277. 

Pennsylvania. — Von  Storch  v.  Griffin,  77  Pa. 
St.  504. 

South  Carolina. — Capehart  v.  Carradine,  4 
Strobh.  L.  (S.  Car.)  42. 

Vermont. — Foster  v.  Hanchett,  68  Vt.  319. 
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If,  after  the  promise,  the  plaintiff  is  deliv- 
ered of  a  child  not  begotten  by  the  defendant, 
or  if  the  defendant  supposed  that  the  plaintiff 
was  modest  and  chaste  and  it  turned  out  that 
she  was  not,  he  will  not  be  liable  for  a  breach 
of  his  promise  to  marry  her.  Goodall  v.  Thur- 
man,  1  Head  (Tenn.)  209. 

In  Sprague  v.  Craig,  51  111.  288,  it  is  held 
that  if  either  party  shall  be  guilty  of  acts  of 
unchastity  subsequent  to  the  engagement,  the 
other  party  is  thereby  absolved  from  the 
contract,  whether  such  acts  be  known  to  the 
latter  or  not. 

In  Morgan  v.  Yarborough,  5  La.  Ann.  316, 
it  is  held  that  the  man  will  be  excused  from 
performance  of  his  promise  if  the  woman  is 
of  unchaste  character,  or  if  her  general  repu- 
tation is  bad,  even  without  proving  that  such 
reputation  was  well  founded,  where  he  has 
made  the  promise  in  ignorance  of  her  repu- 
tation. Compare  Baddeley  v.  Mortlock,  Holt 
151,  3  E.  C.  L.  67;  Capehart  v.  Carradine,  4 
Strobh.  L.  (S.  Car.)  42. 

Where  the  man  breaks  off  the  engagement 
after  he  has  seduced  the  woman,  and  does  so 
on  insufficient  grounds,  it  has  been  held  that, 
on  the  trial  of  an  action  against  him  for 
breach  of  promise,  evidence  of  her  previous 
incontinence  or  unchaste  conduct,  of  which  he 
had  no  knowledge  or  suspicion  before  he 
broke  off  the  engagement,  goes  in  mitigation 
only  and  not  in  bar  of  damages.  Sheahan  v. 
Barry,  27  Mich.  217. 

Evidence  Acquired  after  Suit  Brought. — Evi- 
dence as  to  the  woman's  reputation  acquired 
after  the  institution  by  her  of  suit  for 
breach  of  promise  is  not  admissible  for  the 
defense.  Capehart  v.  Carradine,  4  Strobh.  L. 
(S.  Car.)  42.  But  that  this  circumstance  has 
been  admitted  in  mitigation  of  damages,  see 
infra,  this  title,  Damages — Circumstances  in 
Mitigation . 

5.  Burnett  v.  Simpkins,  24  111.  264. 

6.  Unchastity  Known  to  Defendant. — Johnson 
v.  Smith,  3  Pittsb.  (Pa.)  184. 

The  fact  that  the  plaintiff  had  committed  for- 
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Disease. 


Woman's  Familiar  Acquaintance  with  Other  Men. — It  is  no  defense  that  the  woman 
has  been  closely  and  familiarly  acquainted  with  other  men  than  the  defendant, 
where  there  is  no  imputation  upon  her  virtue  and  honor.1 

Evidence  against  Member  of  Plaintiff 's_Family. — Evidence  that  the  plaintiff's  brother 
kept  a  bawdy-house,  without  any  evidence  to  connect  the  plaintiff  therewith,  is 
inadmissible.2 

Mutual  improprieties  and  Lewdness  between  the  parties,  it  has  been  held,  should 
not  be  allowed  to  bar  the  action.3 

Habits  of  Drink. — Evidence  that  the  plaintiff  indulged  excessively  in  the  use 
of  intoxicants,  it  has  been  held,  is  not  a  defense,  although  competent  upon  the 
question  of  damages.* 

Bad  Temper  and  Cruel  Conduct  of  Man. — Lord  Ellenborough  said  that  if  the  man 
acts  in  a  violent  or  improper  manner,  and  threatens  to  use  his  affianced  ill,  she 
may  refuse  to  marry  him  without  liability  for  damages.5 

Profane  Cursing  and  Swearing. — It  has  been  held  to  be  no  defense  that  the  plain- 
tiff was  guilty  of  profane  cursing  and  swearing,  and  of  threats  against  the 
defendant's  family,  especially  as  there  was  no  evidence  that  he  was  informed 
thereof,  or  refused  to  marry  the  plaintiff  on  that  account;  but  that  such  facts 
might  be  given  in  evidence  upon  the  question  of  damages.6 

2.  Disease. — That  the  defendant  is  afflicted  with  a  malady  which  renders 
kim  unfit  for  the  married  state  is  no  defense,  if  the  disease  was  contracted  after 
the  time  of  the  promise,  or  if  before,  and  he  knew  it  to  be  incurable  ;  but  if  the 
disease  was  upon  him  at  the  time  of  the  promise  and  he  had  reason  to  believe 
k  to  be  temporary  only,  he  is  excusable  for  a  breach  resulting  from  knowledge 
afterwards  acquired  that  it  was  not  only  incurable  but  such  as  must  necessarily, 
in  the  event  of  marriage,  be  communicated  to  the  wife  and  probably  to  their 
•ffspring.7 

Where  Marriage  would  be  Dangerous  to  Life  of  Defendant. — In  an  English  case  a  defend- 
ant was  held  liable  who,  after  the  promise  and  before  breach,  became  afflicted 
with  severe  bleeding  from  the  lungs  whereby  he  was  rendered  incapable  of 
marrying  without  imminent  hazard  to  his  life.8  But  the  soundness  of  this 
decision  is  very  questionable.9 

■icatlon  with  other  men  is  no  defense  if,  at  the      Compare  Coolidge  v.  Neat,  129  Mass.  146; 

line  of  making  the  contract,  the  defendant      Hook  v.  George,  100  Mass.  331. 

had  knowledge  of  such  misconduct;  nor  is         6.  Berry  v.  Bakeman,  44  Me.  164. 

proof  of  such  misconduct  a  defense  against         7.  Disease. — Allen  v.  Baker,  86  N.  Car.  91, 

Nch  a  contract  made  by  the  defendant  before,      41  Am.  Rep.  444. 

k«t  continued  by  him  as  a  subsisting  contract  In  Shackleford  v.  Hamilton,  93  Ky.  8e,  a 
after,  he  had  knowledge  of  it.  Snowman  v.  man  who  had  contracted  syphilis  entered  into 
Wardwell,  32  Me.  275.  an  agreement  of  marriage,  believing  in  good 

When  the  man  makes  a  promise  of  mar-  faith  that  he  had  been  cured  of  the  malady, 
riage  knowing  the  woman  to  be  unchaste,  he  but  it  reappeared  without  fault  on  his  part, 
is  deemed  to  have  waived  the  objection,  and  so  that  he  was  rendered  unfit  for  the  mar- 
Mnnot  afterward  set  it  up  as  a  reason  for  his  riage  state.  He  was  held  to  be  released 
failure  to  comply  with  his  promise.  Sprague  from  his  contract,  and  without  liability  for 
».  Craig,  51  111.  288.    See  the  cases  cited  in  damages. 

tbe  second  note  above.  8.  Hall  v.  Wright,  El.  Bl.  &  El.  746,  96  E. 

i.  McCarty  v.  Coffin,  157  Mass.  478;  Robin-      C.  L.  746. 
s»n  v .  Craver,  88  Iowa  382.  9.  Where  Marriage  would  be  Dangerous  to  D«- 

t.  Sherman  v.  Rawson,  102  Mass.  395.  fendant's  Life. — In  Allen  v.  Baker,  86  N.  Car. 

S.  Johnson  v.  Smith,  3  Pittsb.  (Pa.)  184.  96,  41  Am.  Rep.  444,  the  court,  by  Ruffin,  J., 

Upon  the  principle  that  no  one  may  take  has  this  to  say  in  regard  to  the  case  of  Hall 
advantage  of  his  own  wrong,  the  man  can-  v.  Wright,  El.  Bl.  &  El.  746,  96  E.  C.  L.  746: 
■ot  defend  himself  from  responsibility  for  "  In  making  that  decision,  the  court  treated 
general  reputation  or  particular  acts  which  a  contract  for  marriage  as  they  would  any 
were  the  result  of  his  own  fault  and  seduc-  other  contract,  saying  that,  though  in  bad 
tion.  Butler  v.  Eschleman,  18  111.  44;  Bur-  health,  the  man  might  nevertheless  so  far 
nett  v.  Simpkins,  24  111.  264.  perform  his  contract  as  to  marry  the  woman, 

4.  Button  v.  McCauley.  I  Abb.  App.  Dec.  and  thus  secure  to  her  the  status  and  social 
(N.  Y.)  282.  position  of  his  wife,  and  endow  her  with  a 

5.  Leeds  v.  Cook,  4  Esp.  257.  See  also  wife's  interest  in  his  estate;  and  if  unwilling 
Liaddeley  v.  Mortlock,  Holt  151,  3  E.  C.  L.  67.      to  do  this,  he  should  compensate  her  in  dam- 
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Disease. 


Physical  Condition  of  Woman. — The  man  has  a  right  to  presume  that  the  physical 
condition  of  the  woman  is  such  as  to  permit  the  intercourse  between  the  sexes 
which  is  usual  in  the  married  state.  If  it  is  otherwise,  it  is  a  sufficient  defense 
to  an  action  for  a  breach  of  promise  to  marry.1 

Insanity. — It  is  no  defense  that  the  plaintiff  had  before  the  making  of  the 
promise  been  of  unsound  mind  and  an  inmate  in  a  lunatic  asylum,  provided 
she  was  sane  when  the  promise  was  made.8 

Cumulative  Evidence — Intensity  of  Disease. — Where  the  fact  that  the  plaintiff  is 
afflicted  with  epilepsy  is  admitted,  and  the  fact  of  long  courtship  and  intimate 
knowledge  of  the  defendant  as  to  the  plaintiff's  state  of  health  is  in  evidence, 
it  is  held  not  to  be  error  to  exclude  testimony  which  shows  the  frequency  of 
the  attacks,  as  such  evidence  is  cumulative  merely.3 

Intermarriage  of  Near  Relations. — Proof  of  the  frequent  intermarriage  of  the 
ancestors  of  the  parties,  who  are  cousins,  and  of  the  evil  tendency  of  the 
marriage  of  relations  in  producing  deformed  or  sickly  and  imbecile  children,  is- 
incompetent,  the  promise  not  having  been  broken  for  any  such  reason.4 

3.  Fraud  and  Duress — General  Rule. — A  promise  to  marry  obtained  by  force, 
fraudulent  concealment,  or  false  representations,  is  subject  to  the  same  rules  as 
other  contracts,  and  is  voidable.5 

Durese. — A  promise  made  at  the  point  of  a  pistol  or  to  get  free  from  actual 
confinement  would  not  be  enforceable.6  But  a  promise  freely  made  is  not 
nullified  by  another  made  under  duress.7 

Fraud. — While  a  person  is  supposed  to  have  inquired  and  learned  all  about 
the  fortune,  condition,  circumstances,  and  life  of  another  before  promising  to 
marry  her,8  and  while  a  woman  is  not  bound  to  disclose  anything  9  except  her 
previous  unchastity  10  or  her  unfitness  for  sexual  intercourse,11  any  false  repre- 
sentations made  by  her,  or  on  her  behalf  and  with  her  knowledge,13  for  the 


ages  for  his  refusal.  We  confess  that  we 
are  not  satisfied  with  this  course  of  reason- 
ing. In  the  first  place,  it  is  not  possible  to 
assimilate  a  contract  like  this  to  an  ordinary 
contract  for  personal  service,  which,  if  not 
capable  of  being  wholly  performed,  may  be 
partially  so;  and  in  the  next  place,  we  believe 
it  to  be  contrary  to  the  understanding  of  men 
generally  that  the  acquisition  of  property  or 
social  position  either  does  or  should  consti- 
tute a  main  and  independent  motive  and  in- 
ducement for  entering  into  such  a  contract. 
The  usual,  and  we  may  say  legitimate, 
objects  sought  to  be  attained  by  such  agree- 
ments to  marry  are,  the  comfort  of  associa- 
tion, the  consortium  vita,  as  it  is  called  in  the 
books;  the  gratification  of  the  natural  pas- 
sions rendered  lawful  by  the  union  of  the 
parties;  and  the  procreation  of  children. 
And  if  either  party  should  thereafter  become, 
by  the  act  of  God  and  without  fault  on  his 
own  part,  unfit  for  such  a  relation  and  in- 
capable of  performing  the  duties  incident 
thereto,  then  the  law  will  excuse  a  noncom- 
pliance with  the  promise;  the  main  part  of 
the  contract  having  become  impossible  of 
performance,  the  whole  will  be  considered  to 
be  so.  In  Pollock  on  Contracts  370  (a  book 
in  which  the  principles  of  contract  are  treated 
of  more  philosophically  than  by  any  author 
known  to  us),  the  decision  in  Hall  v.  Wright, 
El.  Bl.  &  El.  746,  96  E.  C.  L.  746,  is  referred 
to,  with  the  remark  that  it  is  so  much  against 
the  tendency  of  the  later  cases  as  to  be  now 
of  little  or  no  authority,  beyond  the  mere 
point  of  pleading  decided  therein," 


See  similar  observations  in  Shackleford  zv 
Hamilton,  93  Ky.  80. 

1.  Gring  v.  Lerch,  112  Pa.  St.  245,  56  Am. 
Rep.  314.  In  this  case  it  was  held  further 
that  when  the  defense  is  a  physical  defect  in 
the  woman,  it  is  the  duty  of  the  court  to  de- 
fine what  condition  of  things  will  avoid  the 
contract,  and  the  duty  of  the  jury  to  find 
from  all  the  evidence  whether  such  condition, 
exists. 

2.  Baker  v.  Cartwright,  10  C.  B.  N.  S.  124,. 
100  E.  C.  L.  124. 

3.  Walker  v.  Johnson,  6  Ind.  App.  600. 

4.  Simmons  v.  Simmons,  8  Mich.  318. 

5.  See  the  cases  infra,  this  section;  also  the 
titles  Duress;  Fraud. 

6.  McCrum  v.  Hildebrand,  85  Ind.  204. 

7.  McCrum  v.  Hildebrand,  85  Ind.  204. 

8.  Gring  v.  Lerch,  112  Pa.  St.  244,  56  Am. 
Rep.  314. 

9.  Beachey  v.  Brown,  El.  Bl.  &  El.  796,. 
96  E.  C.  L.  796;  Roper  v.  Clay,  18  Mo.  3S3, 
59  Am.  Dec.  314. 

10.  Irving  v.  Greenwood,  1  C.  &  P.  350,  II 
E.  C.  L.  412.  See  supra,  this  section,  Charac- 
ter and  Habits. 

11.  See  supra,  this  section,  Disease. 

12.  Misrepresentations  by  Third  Party.  — 
Where  the  defendant  was  induced  to  make 
the  promise  through  mitrepresentations  made 
to  him,  and  it  is  proved  that  the  plaintiff  knew 
that  her  father  wrote  letters  to  the  defendant, 
in  which  he  made  statements  respecting  her, 
such  letters  are  evidence  for  the  defendant, 
although  there  is  no  proof  that  the  plaintiff 
had  read  them  or  was  acquainted  with  their 

894  Volume  IV. 


Defenses. 


BREACH  OF  PROMISE  OF  MARRIAGE.  Release-Renewal. 


purpose  of  deceiving  the  promisor,  constitute  a  fraud ;  and  his  promise  is  not 
binding,  whether  such  false  representations  relate  to  her  social  position  and 
fortune  1  or  her  character.2 

4.  Release — Renewal. — When  sued  for  damages  for  breach  of  promise,  the 
defendant  may  show  in  defense  that  the  contract  was  rescinded  by  mutual 
agreement.3 

Postponement. — But  the  mere  consent  by  one  of  the  parties  to  a  postponement 
of  the  wedding  for  a  period  of  two  years  has  been  held  not  to  constitute  a 
release.4 

Return  of  Engagement  Ring. — Nor  is  it  a  defense  that  the  plaintiff  returned  to 
the  defendant  the  engagement  ring  upon  his  statement  that  he  no  longer  cared 
for  her  and  would  not  marry  her.5 

Renewal. — If  the  parties  release  each  other  from  the  performance  of  the 
contract,  and  subsequently  enter  into  the  same  contract  in  form,  it  is  the  new 
contract  which  subsists  between  them,  and  the  old  one  is  as  effectually  dis- 
charged and  abrogated  as  if  the  new  one  had  not  been  entered  into.6  After 
the  defendant  has  once  broken  his  promise,  his  offer  to  renew  it  is  no  defense 
to  an  action  for  the  breach.7   It  might  be  otherwise  if  there  had  been  no  renun- 


exact  contents;  but  the  plaintiff  would  not  be 
considered  answerable  for  the  particular  ex- 
pressions contained  in  them.  But  verbal  rep- 
resentations made  by  the  plaintiff's  father  to 
a  third  party  (she  not  being  present),  who 
communicated  them  to  the  defendant,  are  not 
evidence.  Foote  v.  Hayne,  I  C.  &  P.  545,  11 
E.  C.  L.  466. 

1.  If  the  defendant  was  induced  to  make 
the  promise,  or  to  continue  the  connection, 
either  by  misrepresentations  or  by  wilful  sup- 
pression of  the  real  state  of  the  circumstances 
of  the  family  and  previous  life  of  the  plaintiff, 
he  is  not  bound.  Wharton  v.  Lewis,  I  C.  & 
P.  529,  11  E.  C.  L.  459. 

2.  Fraudulent  Concealment. — Footer.  Hayne, 
1  C.  &  P.  545,  11  E.  C.  L.  466;  Leeds  v. 
Cook,  4  Esp.  256;  Bell  v.  Eaton,  28  Ind.  468, 
92  Am.  Dec.  329;  Leavitt  v.  Cutler,  37  Wis.  46. 

It  is  not  the  duty  of  a  person,  before  mak- 
ing or  accepting  an  offer  of  marriage,  to 
communicate  all  the  previous  circumstances 
of  his  or  her  life;  and  the  parties  to  the  con- 
tract will  be  bound  if  they  become  engaged 
to  marry  without  making  any  investigation, 
and  without  receiving  any  assurances  or  rep- 
resentations which  lead  to  the  engagement, 
even  though  matters  relating  to  either  party 
are  discovered  subsequently  which,  if  known 
at  the  time,  would  have  prevented  the  en- 
gagement, unless  they  are  such  as  give  a 
right  to  the  other  party  to  terminate  the  con- 
tract upon  their  discovery.  If  a  man  and  a 
woman  enter  into  an  engagement  to  marry, 
the  fact  that  the  woman  had  some  negro 
blood  in  her  veins,  or  that  her  motives  were 
mercenary,  or  that  there  was  a  want  of  affec- 
tion on  her  part,  or  an  incompatibility,  re- 
sulting from  disparity  of  age,  difference  in 
character  and  disposition,  or  other  causes, 
will  not  justify  the  man,  as  matter  of  law,  in 
breaking  the  contract.  If  a  woman  who  con- 
templates entering  into  an  engagement  to 
marry  undertakes,  without  inquiry  from  the 
man,  to  state  facts  relating  to  any  circum- 
stances in  her  history  or  life,  or  to  her  par- 
entage or  family,  or  to  her  former  or  present 
position,  which  are  material,  she  is  bound 


not  only  to  state  truly  the  facts  which  she 
narrates,  but  also  not  to  suppress  or  conceal 
any  facts  which  are  necessary  to  a  correct 
understanding  on  his  part  of  the  facts  which 
she  states;  and  if  she  wilfully  conceals  and 
suppresses  such  facts,  and  thereby  leads  him 
to  believe  that  the  matters  to  which  such 
statements  relate  are  different  from  what  they 
actually  are,  she  will  be  guilty  of  fraudulent 
concealment,  which  will  avoid  a  contract  to 
marry  subsequently  made.  Van  Houten  v. 
Morse,  162  Mass.  414,  44  Am.  St.  Rep.  373. 

3.  Release.— King  v.  Gillett,  7  M.  &  W.  55; 
Shellenbarger  v.  Blake,  67  Ind.  75;  Mabin  v. 
Webster,  129  Ind.  430,  28  Am.  St.  Rep.  199; 
Grant  v.  Willey,  101  Mass.  356;  Snell  v.  Bray, 
56  Wis.  156.  See  Tucker  v.  Hyatt  (Ind.  1895), 
41  N.  E.  Rep.  1047. 

Circumstances  Held  Not  a  Release. — In  Cam- 
merer  v.  Muller  (N.  Y.  Ct.  App.  1892),  30  N. 
E.  Rep.  1147,  the  plaintiff  entered  into  a 
contract  of  marriage  with  the  defendant,  not 
knowing  that  he  was  at  the  time  married. 
After  discovering  this  fact  she  repudiated  the 
contract  unless  the  defendant  should  furnish 
evidence  of  a  divorce  which  he  told  her  he 
had  secured.  He  agreed  to  this,  and  at  his 
instance  a  date  was  fixed  for  the  marriage. 
It  was  held  that  the  circumstances  did  not 
constitute  an  abandonment  by  the  plaintiff  of 
the  original  contract,  and  that  she  was  en- 
titled to  recover  in  the  event  of  the  failure  of 
the  defendant  to  produce  the  evidence  which 
he  had  engaged  to  produce. 

4.  Nearing  v.  Van  Fleet,  71  Hun  (N.  Y.) 
137- 

5.  Return  of  Engagement  Ring. — Kraxberger 
v.  Roiter,  91  Mo.  404,  60  Am.  Rep.  262. 

Evidence  of  the  return  by  the  plaintiff  to 
the  defendant  of  his  ring  and  letters  does  not 
show  as  a  matter  of  law  that  she  has  released 
him  from  his  promise;  it  is  only  a  fact  to  be 
considered  with  all  the  testimony  on  that 
point,  and  its  probative  force  is  for  the  jury 
to  determine.  Ortiz  v.  Navarro  (Tex.  Civ. 
App.  1895),  30  S.  W.  Rep.  5S1. 

6.  Dean  v.  Skiff,  128  Mass.  174. 

7.  Southard  v.  Rexford,  6  Cow.  (N.  Y.)  254; 
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ciation  or  complete  breach,  but  only  an  undue  delay  in  the  performance  of  the 
contract.1 

Fraud  of  Third  Person  in  Procuring  Release. — If  the  plaintiff  was  induced  by  the  false 
statements  of  a  third  person  to  write  a  letter  to  the  defendant  releasing  him 
from  his  engagement  of  marriage,  which  letter  was  received  and  in  good  faith 
acted  upon  by  the  defendant,  he  having  had  no  participation  in  or  knowledge 
of  its  fraudulent  procurement  from  the  plaintiff,  this  will  nevertheless  consti- 
tute a  good  release.2 

The  Release  Need  Not  be  Expressed,  but  may  be  inferred  by  the  jury  from  the  con- 
duct of  the  party.3 

V.  Damages — 1.  General  Principles. — In  actions  for  breach  of  promise  of 
marriage,  damages  have  never  been  limited  to  the  rules  governing  actions  upon 
simple  contracts  for  the  payment  of  money.4 

Discretion  of  Jury. — The  question  rests  within  the  sound  discretion  of  the  jury 
under  the  circumstances  of  each  particular  case,5  subject,  of  course,  to  the 
general  restriction  that  a  verdict  influenced  by  prejudice,  passion,  or  corruption 
will  not  be  allowed  to  stand.® 


Kurtz  v.  Frank,  76  Ind.  594,  40  Am.  Rep.  275. 
Compare  Kelly  v.  Renfro,  9  Ala.  328,  44  Am. 
Dec.  441. 

1.  Undue  Delay. — Kurtz  v.  Frank,  76  Ind. 
594,  40  Am.  Rep.  275.  In  this  case  the 
•ourt  said:  "  The  fact  and  circumstances  of 
the  refusal  or  breach  may  often  be  such  as 
to  bar  the  possibility,  or  at  least  the  prob- 
ability, of  any  happy  results  from  marriage 
between  the  parties,  and  the  defendant  in 
such  a  case  should  not  escape  the  conse- 
quences of  his  wilful  breach  of  the  engage- 
Kent  by  offering  to  consummate  a  marriage 
wkose  auspices  were  already  beclouded  by 
ki?  bad  faith  and  deceit.  *  *  *  How  far  such 
an  offer  to  renew  and  perform  the  broken 
engagement  may  go  in  mitigation  of  damages 
must  be  left  in  each  case  to  the  jury  or  to 
the  court  trying  the  cause." 

i.  Allard  v.  Smith,  2  Mete.  (Ky.)  297. 

3.  Release  Need  Not  be  Expressed. — Davis  v. 
Bomford,  6  H.  &  N.  245.  In  this  case  it 
was  proved  that  the  defendant,  having 
written  a  letter  to  the  plaintiff  desiring 
to  terminate  the  engagement,  called  at 
ker  father's  house,  and  a  conversation 
took  place  respecting  the  return  of  letters. 
The  defendant  returned  the  plaintiff's  let- 
ters; the  plaintiff  said:  "  No,  I  can't  give  up 
your  letters;  it  would  be  like  giving  you)  up 
altogether."  The  plaintiff  left  her  home  and 
went  to  reside  with  an  aunt  for  a  long  period, 
and  no  correspondence  took  place  between 
the  parties  for  a  period  of  two  years.  It  was 
held  that  this  was  evidence  from  which  the 
jury  might  infer  that  the  plaintiff  had  exon- 
erated the  defendant  from  his  promise  before 
any  breach. 

4.  Thorn  v.  Knapp,  42  N.  Y.  474,  I  Am. 
Rep.  561. 

General  Rule. — The  plaintiff  is  entitled  to 
recover  damages  for  loss  of  time;  for  ex- 
penses incurred  in  making  preparations  for 
the  marriage;  for  mental  suffering  occasioned 
by  the  breach  of  the  contract;  for  injury  to  her 
health,  if  any;  for  loss  of  a  permanent  home 
and  the  worldly  advantages  she  might  have 
derived  therefrom;  for  damage  to  her  reputa- 
tion; for  injury  to  her  future  prospects  of 


marriage;  and  for  any  humiliation,  contempt, 
or  mortification  she  may  have  suffered  in  the 
circles  wherein  she  moved  by  reason  of  such 
breach  of  contract.  But  the  right  of  a  plain- 
tiff to  recover  damages  for  the  breach  of  a 
promise  to  marry  involves  something  more 
than  a  determination  whether  such  a  contract 
was  in  fact  made.  It  must  further  appear 
that  she  was  at  the  time  capable  of  making 
such  a  contract,  and  of  carrying  it  out  without 
fraud  or  injury  to  the  defendant.  And  if  it 
appears  from  the  plaintiff's  testimony  that 
she  knew  she  was  diseased  or  in  any  manner 
physically  disqualified  from  entering  into  the 
marriage  state,  and  concealed  this  circum- 
stance from  the  defendant,  such  facts  amount 
to  a  fraud  upon  him  which  will  prevent  her 
from  recovering  any  except,  possibly,  nomi- 
nal damages,  upon  the  case  as  made  by  her- 
self, and  without  reference  to  any  defense. 
Goddard  v.  Westcott,  82  Mich.  180. 

5.  Discretion  of  Jury. — Berry  v.  Da  Costa,  I 
H.  &  R.  291;  Smith  v.  Woodfine,  1  C.  B.  N.  S. 
660,  87  E.  C.  L.  660;  Kennedy  v.  Rodgers, 
2  Kan.  App.  764;  Grant  v.  Willey,  101  Mass. 
356;  Coolidge  v.  Neat,  129  Mass.  146;  Hanson 
v.  Elton,  38  Minn.  493;  Schreckengast  v.  Ealy, 
16  Neb.  510;  Southard  v.  Rexford,  6  Cow.  (N. 
Y.)  254;  Kelley  v.  Highfield,  15  Oregon  277; 
Olson  v.  Solveson,  71  Wis.  663. 

Illustrations. — A  verdict  for  seven  thousand 
five  hundred  dollars  has  been  sustained.  Dag- 
gett v.  Wallace,  75  Tex.  352,  16  Am.  St.  Rep. 
908.  And  a  verdict  of  forty-five  thousand 
dollars  has  been  affirmed  in  New  York. 
Campbell  v.  Arbuckle  (Supreme  Ct.),  21  N. 
Y.  St.  Rep.  412,  affirmed  in  123  N.  Y.  662.  A 
verdict  for  seven  thousand  dollars  was  upheld 
in  Musselman  v.  Barker,  26  Neb.  737.  And 
one  for  five  thousand  in  Kerns  v.  Hagen- 
buchle,  60  N.  Y.  Super.  Ct.  222. 

6.  Prejudice,  Passion,  or  Corruption. — Collins 
v.  Mack,  31  Ark.  684;  Waters  v.  Bristol,  26 
Conn.  398;  Clark  v.  Pendleton,  20  Conn  495; 
Douglas  v.  Gausman,  68  111.  170;  Eve  v. 
Rodgers,  12  Ind.  App.  623;  Denslow  v.  Van 
Horn,  16  Iowa  476;  Wilbur  v.  Johnson,  58  Mo. 
600;  Daggett  v .  Wallace,  75  Tex.  352,  16  Am, 
St.  Rep.  908. 
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Exemplary  Damages. — To  keep  cases  of  this  kind  out  of  the  courts,  and  to 
punish  him  who  violates  his  solemn  promise  of  marriage,  exemplary  damages 
may  be  properly  awarded.1 

Circumstances  to  be  Considered  in  Estimating  Damages. — There  may  be  given  in  evi- 
dence, and  the  jury  may  take  into  consideration  in  estimating  the  damages, 
the  defendant's  general  reputation  for  wealth  2  (and,  in  rebuttal,  his  poverty  3) 
and  his  social  position  ; 4  the  length  of  the  engagement ; 5  the  depth  of  the 
plaintiff's  devotion;6  her  lack  of  independent  means;7  her  mortification  and 
injured  feelings  and  affections;8  her  loss  of  virtue  and  reputation,  but  not  her 


1.  Exemplary  Damages.  —  Coryell  v.  Col- 
baugh,  i  N.  J.  L.  go,  I  Am.  Dec.  192;  Davis 
v.  Slagle,  27  Mo.  600;  Fidler  v.  McKinley, 
21  111.  308;  White  v.  Thomas,  12  Ohio  St.  313, 
So  Am.  Dec.  347;  Goddard  v.  Westcott,  82 
Mich.  180. 

2.  Defendant's  General  Reputation  for  Wealth 

—California. — Reed  v.  Clark,  47  Cal.  194. 

Illinois. — Douglas  v.  Gausman,  68  111.  170. 

Indiana. — Hunter  v.  Hatfield,  68  Ind.  422. 

Kansas. — Kennedy  v.  Rodgers,  2  Kan.  App. 
764. 

Michigan. — Bennett  v.  Beam,  42  Mich.  346, 
36  Am.  Rep.  442. 

Missouri. — Wilbur  v.  Johnson,  58  Mo.  600. 

Nebraska. — Stratton  v.  Dole,  45  Neb.  472. 

New  York. — Chellis  v.  Chapman,  125  N.  Y. 
ii4;  Kniffen  v.  McConnell,  30  N.  Y.  285; 
Wells  v.  Padgett,  8  Barb.  (N.  Y.)  323;  Totten 
*.  Read,  16  Daly  (N.  Y.)  282. 

North  Carolina. — Allen  v.  Baker,  86  N. 
Car.  91,  41  Am.  Rep.  444. 

Ohio.—  Stribley  v.  Welz,  8  Ohio  Cir.  Ct. 
Rep.  571. 

West    Virginia. — Dent  v.  Pickens,  34  W. 
Va.  241. 

Wisconsin. — Olson  v.  Solveson,  71  Wis.  663. 
Wealth   of    Defendant  Not  the  Measure. — 

In  Collins  v.  Mack,  31  Ark.  685,  it  was  held 
that  the  measure  of  damages  is  not  the 
•wealth  of  the  defendant,  though  evidence  of 
his  rank  and  wealth  may  be  pertinent  to  the 
issue,  as  illustrating  the  injury  sustained  by 
the  plaintiff  by  loss  of  the  marriage. 

Financial  Condition  of  Defendant's  Parents. 
-—It  has  been  held  error  to  admit  evidence 
as  to  the  property  possessed  by  the  father 
or  mother  of  the  defendant.  Aldis^.  Stewart, 
4  Misc.  Rep.  (N.  Y.  Super.  Ct.)  389;  Miller  v. 
Rosier,  31  Mich.  475.  See  also  Totten  v. 
Read,  16  Daly  (N.  Y.)  282. 

Property  and  Social  Position  of  Defendant. — 
It  is  proper  to  permit  the  plaintiff  to  prove 
on  the  question  of  damages  that  the  defend- 
ant was  reputed  to  be  the  owner  of  property, 
and  that  he  moved  in  the  best  circles  of 
society.  Ortiz  v.  Navarro  (Tex.  Civ.  App. 
1895),  30  S.  W.  Rep.  581. 

In  actions  of  this  character  evidence  of 
the  defendant's  general  reputation  for  wealth 
is  admissible,  not  for  the  purpose  of  proving 
his  ability  to  pay  damages,  but  as  tending  to 
show  the  condition  in  life  which  the  plaintiff 
would  have  secured  by  a  consummation  of 
the  marriage  contract.  Stratton  v.  Dole,  45 
Neb.  472. 

Evidence  of  Particulars  of  Defendant's  Property. 
— But,  according  to  some  authorities,  it  is  not 
permissible  to  particularize  the  defendant's 
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property.  Stratton  v.  Dole,  45  Neb.  472  ; 
Kerfoot  v.  Marsden,  2  F.  &  F.  160.  As  said 
in  this  latter  case:  "  You  may  ask  in  a  general 
way  as  to  the  defendant's  wealth,  but  cannot 
go  into  particular  items  as  to  his  property." 
See  also  Kniffen  v.  McConnell,  30  N.  Y.  285; 
Crandall  v.  Quin,  51  N.  Y.  Super.  Ct.  276. 

But  in  some  cases  such  evidence  has  been 
allowed.  Harrison  v.  Cage,  Carth.  467;  Smith 
v .  Woodfine,  1  C.  B.  N.  S.  660,  87  E.  C.  L.  660; 
Wood  v.  Hurd,  2  Bing.  N.  Cas.  166,  29  E.  C. 
L.  295;  Berry  v.  Da  Costa,  L.  R.  I  C.  P.  331. 
And  in  Crosier  v.  Craig,  47  Hun  (N.  Y.)  83, 
affirmed  in  130  N.  Y.  661,  it  was  held  to  be 
not  improper  to  permit  the  amount  of  prop- 
erty in  the  defendant's  possession  to  be  shown 
by  direct  and  precise  evidence. 

Decree  of  Probate  after  Breach  Awarding  De- 
fendant Property  from  Father's  Estate. — As 
tending  to  show  the  pecuniary  condition  of 
the  defendant,  it  has  been  held  competent 
for  the  plaintiff  to  introduce  in  evidence  a 
decree  of  the  probate  court  awarding  a  cer- 
tain sum  to  the  defendant  from  his  father's 
estate,  although  the  decree  was  made  after 
the  breach  of  the  defendant's  promise,  if  the 
father  had  died  before,  since  the  defendant 
was  entitled  to  his  share  in  the  father's  estate 
from  the  date  of  his  decease.  Clark  v. 
Hodges,  65  Vt.  273. 

3.  Sprague  v.  Craig,  51  111.  288. 

4.  Social  Position  of  Defendant. — Bennett  v 
Beam,  42  Mich.  349,  36  Am.  Rep.  442;  Law- 
rence v.  Cooke,  56  Me.  187,  96  Am.  Dec.  443 
Ortiz  v.  Navarro  (Tex.  Civ.  App.  1895),  30  S 
W.  Rep.  581. 

5.  Length  of  Engagement. — Coolidge  v.  Neat 
129  Mass.  146;  Grant  v.  Willey,  101  Mass.  356 

6.  Sprague  v.  Craig,  51  111.  288. 
Defendant's  Want  of  Affection. — It  is  not  nec 

essary  for  the  plaintiff  to  prove  that  her  ac- 
quaintance with  the  defendant  had  ripened 
into  mutual  love  and  affection.  It  is  wholly 
immaterial  whether  the  defendant  enter- 
tained any  such  sentiments  for  the  plaintiff 
or  not,  as  the  damages  to  which  she  is  en- 
titled for  the  breach  of  the  contract  are  for 
injury  to  her  sensibilities  and  not  to  those  of 
the  defendant.  Finkelslein  v.  Barnett,  17 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  564. 

7.  Vanderpool  v.  Richardson,  52  Mich.  336. 

8.  Berry  v.  Da  Costa,  L.  R.  1  C.  P.  331; 
Reed  v.  Clark,  47  Cal.  194;  Hughes  v.  Nolte, 
7  Ind.  App.  526;  Robinson  v.  Craver,  88 
Iowa  381 ;  Sauer  v.  Schulenberg,  33  Md.  288,  3 
Am.  Rep.  174;  Sherman  v.  Rawson,  102  Mass. 
395;  Rutter  v.  Collins,  103  Mich.  143;  Ortiz  v. 
Navarro  (Tex.  Civ.  App.  1895),  30  S.  W.  Rep. 
581. 
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loss  of  time  and  the  expenses  of  medical  or  other  attendance ; 1  her  altered 
social  condition  in  relation  to  her  home  and  family,  due  to  his  conduct;2  and 
her  expenses  in  preparation  for  the  marriage.3  It  has  been  held  that  where 
the  evidence  does  not  show  the  loss  of  a  permanent  home,  the  money  value  of 
such  a  home  should  not  be  included  in  the  assessment  of  damages.4  It  is  held 
that  the  loss  of  the  plaintiff's  health  is  not  a  direct,  natural,  and  necessary 
consequence  of  the  breach  of  the  contract,  and  proof  thereof  is  inadmissible 
unless  such  damages  are  specially  claimed  in  the  complaint.5 

2.  Circumstances  in  Aggravation— Seduction.— In  aggravation  of  damages  it 
may  be  proved,  in  some  jurisdictions,  that  by  means  of  his  promise  the  de- 
fendant seduced  the  plaintiff  ;6  likewise  the  jury  may  consider  the  question 
of  the  plaintiff's  pain  and  mortification  in  giving  birth  to  a  bastard.7  In 
other  states,  however,  on  the  ground  that  the  plaintiff  being  a  particeps 
criminis  to  the  seduction  is  not  competent  to  complain  of  it,  the  jury  may 
not  consider  the  fact  of  her  seduction  in  estimating  damages.8 


In  Finkelstein  v.  Barnett,  17  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  565,  it  was  held  that  it 
is  not  necessary  to  prove  that  the  plaintiff 
suffered  anguish  of  mind,  as  that  is  suffi- 
ciently apparent  from  her  disappointment  at 
the  refusal  of  the  defendant  to  marry. 

1.  Giese  v.  Schultz,  53  Wis.  462,  65  Wis.  488. 
Nor  the  care  and  cost  of  maintaining  and 

educating  the  bastard  child  of  which  the 
defendant  is  the  father.  Wilds  v.  Bogan,  57 
Ind.  453. 

2.  Berry  v.  Da  Costa,  I  H.  &  R.  291,  L.  R. 
I  C.  P.  331. 

3.  Expense  of  Preparations.  —  Dunlap  v. 
Clark,  25  111.  App.  573;  Smith  v.  Sherman,  4 
Cush.  (Mass.)  408. 

The  Testimony  of  the  Mother  as  to  her  daugh- 
ter's preparations  for  marriage  is  competent 
on  the  question  of  damages.  Yale  v.  Curtiss, 
71  Hun  (N.  Y.)  436.  This  case  was  reversed 
on  the  facts.  See  Yale  v.  Curtiss  (N.  Y.  Ct. 
App.  1897),  45  N.  E.  Rep.  1125. 

4.  Dunlap  v.  Clark,  25  111.  App.  573.  See 
Daggett  v.  Wallace,  75  Tex.  352,  16  Am.  St. 
Rep.  908;  Rutter  v.  Collins,  103  Mich.  143. 

5.  Tyler  v.  Salley,  82  Me.  128;  Bedell  v. 
Powell,  13  Barb.  (N.  Y.)  183. 

The  testimony  of  the  mother  has  been  held 
competent  as  to  the  health  of  the  daughter 
after  and  in  consequence  of  the  breach.  Yale 
v.  Curtiss,  71  Hun  (N.  Y.)  436.  This  case 
was  reversed  on  the  facts.  See  Yale  v.  Cur- 
tiss (N.  Y.  Ct.  App.  1897),  45  N.  E.  Rep.  1125. 

6.  Seduction — Arkansas. — Collins  v.  Mack, 
31  Ark.  684. 

Connecticut. — Hattin  v.  Chapman,  46  Conn. 
607. 

Illinois. — Tubbs  v.  Van  Kleek,  12  111.  446; 
Burnett  v.  Simpkins,  24  111.  264.  See  opinion 
of  Breen,  J.,  in  Fidler  v.  McKinley,  21  111.  316. 

Indiana.  —  King  v.  Kersey,  2  Ind.  402  ; 
Whalen  v.  Layman,  2  Blackf.  (Ind.)  194,  18 
Am.  Dec.  157;  Kurtz  v.  Frank,  76  Ind.  594, 
40  Am.  Rep.  275. 

Massachusetts. — Sherman  v.  Rawson,  102 
Mass.  395. 

Michigan. — Sheahan  v.  Barry,  27  Mich.  217; 
Bennett  v.  Beam,  42  Mich.  346,  36  Am.  Rep. 
442. 

Missouri. — Green  v.  Spencer,  3  Mo.  318,  26 
Am.  Dec.  672;  Hill  v.  Maupin,  3  Mo.  324; 


Roper  v.  Clay,  18  Mo.  383,  59  Am.  Dec.  314; 
Bird  v.  Thompson,  96  Mo.  424. 

Nebraska. — Musselman  v.  Barker,  26  Neb. 
737- 

New  Jersey. — Coil  v.  Wallace,  24  N.  J.  L. 
291. 

New  York.—  Wells  v.  Padgett,  8  Barb.  (N. 
Y.)  323;  Getzelson  v.  Bernstein,  15  Misc. 
Rep.  (N.  Y.  City  Ct.)  627;  Jennette  v.  Sul- 
livan, 63  Hun  (N.  Y.)  361 ;  Kniffen  v.  McCon- 
nell,  30  N.  Y.  285. 

Ohio. — Matthews  v.  Cribbett,  11  Ohio  St. 
330. 

Oregon. — Kelley  v.  Highfield,  15  Oregon  277. 

Tennessee. — Williams  v.  Hollingsworth,  6 
Baxt.  (Tenn.)  12. 

Texas. — Daggett  v.  Wallace,  75  Tex.  352,  i& 
Am.  St.  Rep.  908. 

Virginia. — White  v.  Campbell,  13  Gratt. 
(Va.)  573- 

West  Virginia. — McKinsey  v.  Squires,  32 
W.  Va.  41. 

Wisconsin. — Giese  v.  Schultz,  53  Wis.  462, 
65  Wis.  488. 

Seduction  under  promise  of  marriage  being 
alleged  in  aggravation  of  damages,  evidence 
of  the  sickness  of  the  plaintiff  immediately 
after  the  acts  complained  of  is  admissible. 
Schmidt  v.  Durnham,  46  Minn.  227. 

In  Espy  v.  Jones,  37  Ala.  379,  it  was  held 
that  if  evidence  of  seduction  can  be  received 
in  any  case  to  aggravate  the  damages,  it  is 
only  where  the  seduction  follows  the  promise 
and  is  effected  by  means  of  it;  seduction  prior 
to  the  promise  is  not  admissible  evidence. 

It  may  be  alleged  and  proved  that  after  the 
promise  the  woman  was  seduced,  and  that 
the  defendant  infected  her  with  venereal  dis- 
ease.   Millington  v.  Loring,  6  Q.  B.  Div.  190. 

For  the  Jury. — In  Osmun  v.  Winters,  25 
Oregon  260,  it  was  held  that  it  is  for  the  jury 
to  say  whether  they  will  consider  the  fact  of 
seduction  in  estimating  the  damages,  and 
that  it  is  error  to  instruct  that  they  must  con- 
sider it. 

7.  Wilds  v.  Bogan,  57  Ind.  453.  See  Giese 
v.  Schultz,  53  Wis.  462,  65  Wis.  488. 

8.  Burks  v.  Shain,  2  Bibb  (Ky.)  341,  5  Am. 
Dec.  616;  Tyler  v.  Salley,  82  Me.  128;  Baldy 
v.  Stratton,  n  Pa.  St.  316;  Weaver  v.  Bachert, 
2  Pa.  St.  80,  44  Am.  Dec.  159;  Perkins  v. 
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Cruel  and  Insulting  Conduct  of  Defendant.— The  jury  may  also,  in  estimating  the 
damages,  consider  the  manner  in  which  the  defendant  broke  the  engagement 
of  marriage,1  and  his  cruel,  indecent,  and  insulting  language  and  behavior.* 

Alleging  Plaintiffs  Unchaste  Conduct.— If  the  defendant  attempts  to  prove  unchaste 
conduct  on  the  part  of  the  plaintiff,  and  the  jury  are  satisfied  that  she  is  inno- 
cent and  that  he  acted  in  bad  faith,  they  may  take  the  matter  into  considera- 
tion in  the  enhancement  of  the  damages.3 

Bad  Faith.— But  the  allegation  of  unchastity  in  the  woman  does  not,  in  the 
absence  of  bad  faith  on  the  part  of  the  man,  aggravate  the  damages.4 

The  Failure  to  Offer  Any  Evidence  whatever  in  support  of  the  damaging  averment, 
or  the  introduction  of  evidence  apparently  fabricated,  or  so  frivolous  as  to  be 
equivalent  to  an  entire  failure  of  proof,  would  tend  to  show  that  bad  faith  on 
the  part  of  the  defendant  which  increases  the  injury  and  ought  to  enhance  the 
damages.5 

Bad  Motives — Fraud. — If  the  defendant  entered  into  the  contract  and  broke  it 
with  bad  motives,  or  if  the  element  of  fraud  entered  into  the  controversy  as  an 
ingredient  in  the  act  of  the  defendant,  either  in  making  or  breaking  the  con- 
tract, exemplary  damages  are  recoverable.6 

After  Suit  Brought. — In  some  cases  evidence  of  matters  in  aggravation  of  dam- 
ages, which  occur  after  the  suit  is  brought,  has  been  held  incompetent,7  but 


Hersey,  I  R.  I.  493.  See  opinion  of  Breese, 
J.,  in  Fidler  v.  McKinley,  21  111.  316. 

1.  Grant  v.  Willey,  101  Mass.  356;  Chesley 
v.  Chesley,  10  N.  H.  327;  Baldy  v.  Stratton, 
11  Pa.  St.  316. 

If  the  conduct  of  the  defendant  in  violating 
his  promise  is  characterized  by  a  disregard 
of  the  plaintiff's  feelings  or  reputation;  if  he 
has  placed  her  or  induced  her  to  place  herself 
in  a  false  position,  or  to  forego  temporal  ad- 
vantages; if  the  breach  of  promise  is  unjusti- 
fiable; if  the  defendant  spreads  upon  the 
records  matters  in  defense  of  the  action 
which  are  scandalous  and  tend  to  reflect  dis- 
credit upon  the  plaintiff  or  stain  her  reputa- 
tion, any  and  all  of  these  circumstances  may 
be  considered  by  the  jury  and  availed  of  by 
them  to  enhance  the  damages.  Chellis  v. 
Chapman,  125  N.  Y.  214. 

In  Osmun  v.  Winters(Oregon  1896),  46  Pac. 
Rep.  780,  the  court  said:  "The  action  for 
breach  of  promise  of  marriage,  while  founded 
upon  contract,  is,  in  its  nature,  an  action  for 
tort,  or  a  wrong  done  the  plaintiff;  and,  if  it 
becomes  manifest  that  the  defendant  has 
been  actuated  by  motives  of  an  evil  intent  to 
wantonly  and  ruthlessly  humiliate  and  injure 
the  plaintiff,  a  case  is  made  for  the  assessment 
of  punitive  or  vindictive  damages,  which  may 
operate  as  a  punishment  in  the  interest  of 
society  as  well  as  for  the  doing  of  a  wilful 
personal  injury  to  a  fellow  mortal.  Johnson 
v.  Jenkins,  24  N.  Y.  252;  Thorn  v.  Knapp, 
42  N.  Y.  474;  Davis  v.  Slagle,  27  Mo.  600." 

2.  Baldy  v.  Stratton,  11  Pa.  St.  316;  Chesley 
v.  Chesley,  10  N.  H.  327. 

3.  Allegation  of  Plaintiff's  Bad  Character.— 
Fidler  v.  McKinley,  21  111.  308;  Cole  w.-Holli- 
day,  4  Mo.  App.  94;  Davis  v.  Slagle,  27  Mo. 
603;  Thorn  v.  Knapp,  42  N.  Y.  474,  I  Am. 
Rep.  561;  Kniffen  v.  McConnell,  30  N.  Y.  285; 
Southard  v.  Rexford,  6  Cow.  (N.  Y.)  254; 
White  v.  Thomas,  12  Ohio  St.  312,  80  Am. 
Dec.  347;  Osmun  v.  Winters  (Oregon  1896), 
46  Pac.  Rep.  780. 


4.  Bad  Faith. — Powers  v.  Wheatley,  45  Cal. 
113;  Reed  v.  Clark,  47  Cal.  194;  Blackburn  v. 
Mann,  85  111.  222;  Fidler  v.  McKinley,  21  111. 
308;  Haymond  v.  Saucer,  84  Ind.  8,  distin- 
guishing  and  disapproving  in  part  Hunter  v. 
Hatfield,  68  Ind.  416;  Denslow  v.  Van  Horn, 
16  Iowa  477;  White  v.  Thomas,  12  Ohio  St. 
312,  80  Am.  Dec.  347;  Kelley  v.  Highfield,i5 
Oregon  277;  Leavitt  v.  Cutler,  37  Wis.  46; 
Simpson  v.  Black,  27  Wis.  206. 

If  the  Defendant  Sets  up  the  Defense  of  Un- 
chastity of  the  plaintiff,  in  good  faith,  under 
circumstances  which  would  warrant  a  cau- 
tious attorney  in  the  belief  and  expectation 
that  it  can  be  established  by  testimony,  and 
if  on  the  trial  evidence  is  produced  of  a 
character  proper  to  be  submitted  to  the  jury 
in  support  of  this  defense,  the  fact  that  the 
jury,  either  from  sympathy  with  the  plaintiff, 
or  because  the  weight  of  evidence  turns  out  to 
be  in  her  favor,  decides  against  the  defense, 
ought  not  in  such  cases  to  aggravate  the 
damages.  In  other  words,  if,  in  making  this 
defense,  the  defendant  acts  in  good  faith,  with 
probable  cause  and  with  a  reasonable  expecta- 
tion that  he  can  establish  it,  he  should  not 
be  punished  simply  because  he  fails.  Dens- 
low v.  Van  Horn,  16  Iowa  476. 

5.  Reed  v.  Clark,  47  Cal.  203;  Osmun  v. 
Winters  (Oregon  1896),  46  Pac.  Rep.  780.  In 
Kelley  v.  Highfield,  15  Oregon  277,  the  de- 
fendant by  his  answer  alleged  that  the  plain- 
tiff was  unchaste,  but  offered  no  evidence 
tending  to  prove  such  allegation,  other  than 
his  own  criminal  conduct  with  her.  It  was 
held  that,  under  these  circumstances,  there 
was  nothing  upon  which  the  claim  of  good 
faith  could  be  predicated.  And  see  the  cases 
in  the  preceding  notes. 

6.  Hughes  v.  Nolte,  7  Ind.  App.  526. 

7.  Matters  Arising  after  Suit. — Greenup  v. 
Stoker,  7  111.  688;  Greenleaf  v.  McColley,  14 
N.  H.  303. 

In  Dent  v.  Pickens,  34  W.  Va.  240,  it  was 
held  that  no  evidence  of  any  fact  having  a 
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in  one  instance  the  contrary  was  held.1 

3.  Circumstances  in  Mitigation — Question  of  Motive. — As  the  animus  with  which 

the  contract  is  broken  is  material,  and  may  be  shown  in  aggravation  of  damages,* 
so  on  the  other  hand  it  is  competent  for  the  defendant  to  prove  in  mitiga- 
tion any  facts  showing  that  his  motive  was  not  bad  and  his  conduct  neither 
cruel  nor  malicious.3 

Family  Opposition. — So  it  may  be  shown  that  the  defendant's  refusal  to  fulfil 
his  promise  was  because  his  mother  was  strenuously  opposed  to  the  marriage, 
and  that  he  yielded  to  the  parental  opposition.4 

Unchastity. — In  mitigation  of  the  damages  may  be  shown  the  fact  of  the  plain- 
tiff's unchastity,5  if  not  known  to  the  defendant  at  the  time  of  the  promise,6 
and,  according  to  some  authorities,  notwithstanding  his  knowledge  of  the 
circumstance.7 

Improper  Conduct  of  Plaintiff  after  Breach. — The  defendant  has  been  allowed  to  give 
in  evidence  in  mitigation  the  licentious  and  improper  conduct  of  the  plaintiff 
not  only  before  but  subsequent  to  the  breach  of  the  promise.8 

Participation  of  Defendant. — Acts  of  fornication  committed  by  the  plaintiff  with  the 
defendant  before  the  making  of  the  promise  cannot  be  shown  in  mitigation  ; 
for  that  would  permit  a  man  to  take  advantage  of  his  own  wrong.9 

Unchasteness  before  Seduction  under  Promise  of  Marriage. — Previous  incontinence  of  the 
plaintiff,  discovered  after  seduction  under  promise  of  marriage  and  the  breach, 
has  been  admitted  in  mitigation.10 

Defendant  a  Married  Man — Plaintiff  with  Knowledge  Continuing  the  Contract. — It  has  been 
held  that  proof  that  the  plaintiff,  after  the  contract  of  marriage  was  made,  dis- 
covered that  the  defendant  was  already  married,  and  did  not  at  once  repudiate 
the  agreement,  but  continued  to  receive  his  attentions,  and  urged  him  to 
procure  a  divorce,  goes  in  mitigation  of  damages.11 

Incurable  Disease. — Evidence  that  the  defendant  was  afflicted  with  an  incurable 
disease  at  the  time  of  the  breach  is  admissible  in  mitigation.12 

Ill  Health  of  Plaintiff— And  evidence  of  the  plaintiff's  ill  health  has  been  admit- 
ted for  the  same  purpose.13 

Habits  of  Intoxication — Indelicate  Behavior. — Any  misconduct  showing  that  the 
party  complaining  would  be  an  unfit  companion  in  married  life,  such  as  habits 

tendency  to  aggravate  the  damages,  which  8.  Johnson  v.  Caulkins,  I  Johns.  Cas.  (N. 

has  occurred  since  the  commencement  of  the  Y.)  116,  I  Am.  Dec.  102;  Willard  v.  Stone,  7 

suit,  should,  as  a  general  rule,  be  admitted.  Cow.  (N.  Y.)  22,  17  Am.  Dec.  496.    The  view 

1.  In  Osmun  v.  Winters  (Oregon  1896),  46  of  these  cases  is  that  the  action  is  brought  to 
Pac.  Rep.  780,  a  newspaper  article  published  recover  not  only  for  the  immediate  injury,  but 
over  the  defendant's  signature,  assailing  the  also  for  loss  of  reputation,  which  latter  must 
plaintiff's  character,  and  an  insulting  letter  depend  upon  the  general  conduct  of  the  party 
addressed  by  him  to  her,  both  written  after  after  as  well  as  before  the  breach. 

the  institution  of  suit  for  breach  of  promise,  Evidence  that  the  plaintiff  has  led  a  profli- 

were  admitted  to  prove  the  animus  of  the  de-  gate  life  and  by  reason  thereof  has  been  com- 

fendant  in  breaking  his  contract,  and  for  the  mitted  to  prison,  and  that  to  elude  justice  she 

consideration  of  the  jury  in  assessing  dam-  disguised  herself   under  a  fictitious  name, 

ages.  goes  in  mitigation  of  damages.    Keegan  v. 

2.  See  supra,  this  section,  Circumstances  in  Sage,  31  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  54. 
Aggravation.  9.  Espy  v.  Jones,  37  Ala.  379;  Boynton  v. 

3.  Thorn  v.  Knapp,  42  N.  Y.  474,  1  Am.  Kellogg,  3  Mass.  189. 

Rep.  561.  10.  Sheahan  v.  Barry,  27  Mich.  217. 

4.  Parental  Opposition. — Johnson  v.  Jenkins,  11.  Coover  v.  Davenport,  1  Heisk.  (Tenn.) 
24  N.  Y.  252.     See  also  Irving  v.  Green-  368. 

wood,  1  C.  &  P.  350,  11  E.  C.  L.  412;  M'Kee  v.  12.  Sprague  v.  Craig,  51  111.  288;  Allen  v. 

Nelson,  4  Cow.  (N.  Y.)  355,  15  Am.  Dec.  Baker,  86  N.  Car.  91,  41  Am.  Rep.  444.    It  is 

384.  competent  for   the  defendant    to   prove  in 

5.  Cole  v.  Holliday,  4  Mo.  App.  94;  Will-  mitigation  of  damages  that  at  the  time  of  the 
lams  v.  Hollingsworth,  6  Baxt.  (Tenn.)  12.  breach  he  was  afflicted  with  an  incurable 

6.  Butler  v.  Eschleman,  18  111.  44;  Sheahan  disease,  and  that  marriage  would  probably 
v.  Barry,  27  Mich.  217.  shorten  his  life.    Mabin  v.  Webster,  129  Ind. 

7.  Burnett  v.  Simpkins,  24  111.  264;  Denslow  430. 

v.  Van  Horn,  16  Iowa  476.  13.  Walker  v.  Johnson,  6  Ind.  App.  600. 
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of  intoxication1  or  acts  wantonly  indelicate  and  inconsistent  with  the  conduct 
of  a  pure-minded  woman,'  may  be  given  in  evidence,  in  mitigation. 

Abusive  Conduct  towards  Defendant's  Family. — And  evidence  of  abusive  and  threat- 
ening conduct  on  the  part  of  the  plaintiff  towards  the  mother  and  sister  of  the 
defendant  is  admissible.3 

Plaintiff  Assaulting  Defendant.  —  Proof  that  the  plaintiff,  shortly  after  being 
informed  of  the  marriage  of  the  defendant  to  another  person,  sought  him  out 
and  shot  him,  has  been  held  not  admissible  in  mitigation  of  damages.4 

The  Probable  Consequences  to  the  Plaintiff  had  she  married  the  defendant  and 
thereby  formed  an  unhappy  alliance,  rendered  so  by  the  want  of  that  affection 
and  esteem  that  a  husband  should  bear  his  wife,  are  not  a  legitimate  subject 
for  the  jury  in  assessing  the  damages.5 

Declarations  of  Plaintiff  after  Breach. — The  declarations  of  the  plaintiff  after  the 
breach  are  admissible  if  they  relate  to  her  feelings  and  sentiments  towards  the 
defendant  before  the  breach  ;6  but  if  they  relate  merely  to  the  state  of  her 
feelings  after  the  breach  they  are  inadmissible.7 

Kinship. — Where  marriage  between  first  cousins  is  sanctioned  by  the  law, 
such  relationship  is  not  a  matter  in  mitigation.8 

Concealment  of  Previous  Engagement. — The  circumstance  that  at  the  time  of  the 
promise  the  plaintiff  was  engaged  to  another  man  and  fraudulently  represented 
that  she  was  not,  has  been  excluded,  in  mitigation,  where  the  defendant  con- 
tinued his  engagement  after  learning  of  such  prior  engagement  and  its 
discontinuance.9 

Offer  to  Marry  after  Suit  Brought. — In  Alabama  it  has  been  held  that  an  offer  to 
marry,  made  after  institution  of  suit  for  breach  of  promise,  may  be  given  in 
evidence,  to  lessen  the  damages.10 

1.  Button  v.  McCauley,  I  Abb.  App.  Dec.         6.  Robinson  v.  Craver,  88  Iowa  381. 

(N.  Y.)  282.  The  material  question  would  not  be  as  to 

2.  Stratton  v.  Dole  (Neb.  1895),  63  N.  W.  the  time  the  declarations  were  made,  but  as 
Rep.  875.  to  the  time  to  which  they  relate,  and  what 

3.  Alberts  v.  Albertz,  78  Wis.  72.  See  also  they  tend  to  prove.  Miller  v.  Rosier,  31 
Berry  v.  Bakeman,  44  Me.  164.  Mich.    475;    Hook    v.    George,    100  Mass. 

4.  Schmidt  v.  Durnham,  46  Minn.  227.  334. 

5.  Piper  v.  Kingsbury,  48  Vt.  480.    As  the  7.  Miller  v.  Hayes,  34  Iowa  496,  11  Am. 
court  said  in  this  case:  "  It  would  virtually  Rep.  154;  Robinson  v.  Craver,  88  Iowa  381; 
have  been  saying  that  the  plaintiff  ought  not  Edwards  v.  Edwards  (Iowa  1894),  61  N.  W. 
to  recover  the  damage  actually  sustained,  Rep.  413;  Miller  v.  Rosier,  31  Mich.  475. 
because  the  defendant  might  have  inflicted  a  8.  Alberts  v.  Albertz,  78  Wis.  72. 
greater.    In  other  words,  it  would  be  offset-  9.  Alberts  v.  Albertz,  78  Wis.  72. 

ting  the  injury  that  he  might  have  done,  10.  Kelly  v.  Renfro,  9  Ala.  325,  44  Am. 

against  that  already  inflicted."  Dec.  441. 
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II.  Term  Not  Specific,  but  Generic,  903. 
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IV.  Participants  All  Principals,  905. 

CROSS-REFERENCES. 

As  to  arrest  without  warrant  for  a  breach  of  the  peace,  see  the  title  ARREST,  vol.  2, 
p.  873- 

As  to  recognizance  to  keep  the  peace,  see  the  title  BAIL  AND  RECOGNIZANCE,  vol.  3, 
p.  651. 

And  for  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles:  ACCESSORY,  vol.  1,  p.  257;  AFFRAY,  vol.  1,  p.  915;  AS- 
SAULT AND  BA  TTERY,  vol.  2,  p.  952  ;  ATTEMPTS  TO  COMMIT  CRIME, 
vol.  3,  p.  250;  BLASPHEMY  AND  PROFANITY,  ante;  CRUELTY  TO 
ANIMALS;  DISORDERLY  HOUSES;  DISTURBING  MEETINGS; 
DUELLING;  EXPOSURE  OF  PERSON;  FORCIBLE  ENTRY  AND 
DETAINER ;  INTOXICATING  LIQUORS;  LABOR  COMBINATIONS  ; 
MALICIOUS  MISCHIEF;  NUISANCES ;  OBSCENITY  ;  ORDINANCES ; 
POLICE  POWER;  PRIZE  FIGHTS;  RIOTS;  ROUTS;  SUNDAY; 
THREATS  AND  THREATENING  LETTERS;  TRESPASS;  UNLAW- 
FUL ASSEMBLY ;  VAGRANCY. 

I.  Definition. — A  breach  of  the  peace  is  a  violation  of  public  order  or 
decorum  ;  the  offense  of  disturbing  the  public  peace  or  tranquillity  enjoyed 
by  the  citizens  of  a  community.1 

Actual  or  Threatened  violence  is  an  essential  element  of  a  breach  of  the  peace.2 


1.  Definition. — 4  Bl.  Com.  142;  Bouvier's  L. 
Diet.;  Quinn  v.  Heisel,  40  Mich.  576;  Galvin 
v.  State,  6  Coldw.  (Tenn.)  294. 

By  "  peace  "  as  used  in  the  law  in  connec- 
tion with  a  "breach  of  the  peace"  is  meant 
the  tranquillity  enjoyed  by  the  citizens  of  a 
municipality  or  community  where  good  order 
reigns  among  its  members.  It  is  the  natural 
right  of  all  persons  in  political  society,  and 
any  intentional  violation  of  that  right  is  a 
"breach  of  the  peace," — the  offense  of  dis- 
turbing the  public  peace,  or  a  violation  of 
public  order  or  decorum.  Davis  v.  Burgess, 
54  Mich.  517,  52  Am.  Rep.  828.  See  also  Cor- 
vallis  v.  Carlile,  10  Oregon  139,  45  Am.  Rep. 
134- 

In  construing  a  statute  directed  against 
breaches  of  the  public  peace  by  quarrels, 
threats,  and  the  lfke,  the  Supreme  Court  of 
Vermont  said:  "This  court  has  had  under 
consideration  the  offense  legislated  against, 
and  has  defined  it  to  be  one  'calculated  to  put 
one  in  fear  of  bodily  harm,  and  disturbing 
that  quiet  and  repose  which  constitute  essen- 
tially the  comfort  and  rest  of  social  life,'  or 
'that  invisible  sense  of  security  which  every 


man  feels  so  necessary  to  his  comfort,  and 
for  which  all  governments  are  instituted.'" 
State  v.  Coffin,  64  Vt.  25,  citing  State  v.  S.  S., 
1  Tyler  (Vt.)  180;  State  v.  Benedict,  11  Vt. 
236,  34  Am.  Dec.  688;  State  v.  Riggs,  22  Vt. 
321. 

2.  Actual  or  Threatened  Violence. — 1  Bish.  Cr. 
L-.  §560;  Hawk.  P.  C,  c.  60;  State  v.  War- 
ner, 34  Conn.  276;  Ware  v.  Branch  Circuit 
Judge,  75  Mich.  493. 

Actual  Violence  Not  Essential. — Actual  per- 
sonal violence  is  not  an  essential  element 
in  the  offense  of  a  breach  of  the  peace.  If 
it  were,  communities  might  be  kept  in  a  con- 
stant state  of  turmoil,  fear,  and  anticipated 
danger,  from  the  wicked  language  and  con- 
duct of  a  guilty  party,  destructive  not  only 
of  the  peace  of  the  citizens,  but  of  public 
morals,  without  the  commission  of  the  offense. 
The  good  sense  and  morality  of  the  law  for- 
bid such  a  construction;  it  is  sufficient  to 
constitute  the  offense  if  the  conduct  is  of 
such  a  character  as  to  arouse  the  passions 
and  induce  personal  violence.  Davis  v.  Bur- 
gess, 54  Mich.  517,  52  Am.  Rep.  82S;  Robison 
v.  Miner,  68  Mich.  572. 
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II.  Teem  Not  Specific,  but  Generic—  The  term  "breach  of  the  peace"  does 
not  denote  a  specific  criminal  act;  it  is  generic,  and  includes  unlawful  assem- 
blies, disturbing  meetings,  riots,  affrays,  forcible  entry  and  detainer,  the  send- 
ing of  challenges,  provoking  to  fight,  the  unlawful  display  and  use  of  fire-arms 
or  other  dangerous  weapons,  driving  through  a  crowded  street  so  as  to 
endanger  the  safety  of  the  inhabitants,  and  many  other  acts  of  a  similar 
character.1 

III.  Acts  Tending  to  Breach  of  the  Peace.— It  has  been  said  that  every 
act  which  disturbs  or  tends  to  disturb  the  public  peace  is  indictable  as  a  mis- 
demeanor.* At  any  rate,  various  acts  having  a  tendency  to  produce  a  breach 
of  the  peace  are  themselves  breaches  of  the  peace.3  Thus  it  appears  that  loud 


1.  People  v.  Bartz,  53  Mich.  493. 

Not  a  Specific  Offense. — In  Robison  v.  Miner, 
•68  Mich.  549,  Campbell,  J.,  said:  "The  com- 
mon and  the  statute  law  provide  for  very  few 
specified  breaches  of  the  peace,  and  there 
are  none  that  are  not  specified.  An  indict- 
ment charging  a  person  as  a  peace-breaker, 
and  not  with  any  specified  crime,  would  be 
good  for  nothing.  Assaults  and  riotous  con- 
duct make  up  the  largest  part  of  the  list.  But 
there  can  be  no  breach  of  the  peace  within 
the  meaning  of  the  law  that  does  not  em- 
brace some  sort  of  violent  as  well  as  danger- 
ous conduct." 

Under  Ohio  Rev.  Stat.,  5458,  5459,  pro- 
viding that  no  person  shall  be  arrested  on 
Sunday  except  in  cases  of  treason,  felony, 
and  breaches  of  the  peace,  the  court  held 
that  the  term  "  breaches  of  the  peace  "  there- 
in used  was  not  confined  to  cases  of  actual 
or  threatened  violence,  but  extended  to  and 
included  every  indictable  misdemeanor,  and 
embraced  the  playing  of  baseball  contrary 
to  the  law.  In  re  Carroll,  12  Wkly.  L.  Bui. 
{Ohio)  9.  But  see  Corvallis  v.  Carlile,  10 
Oregon  139,  45  Am.  Rep.  134. 

Specific  Acts  Included  under  Breach  of  Peace. — 
The  greater  number  of  the  acts  included  in 
the  enumeration  in  the  text  are  the  subject  of 
separate  treatment  in  this  work,  under  titles 
which  may  be  found  by  a  reference  to  the 
table  of  cross-references  given  at  the  head  of 
this  title.  Other  specific  examples  are  added 
here. 

Going  Armed  with  Unusual  and  Dangerous 
Weapons  to  the  terror  of  the  people  is  a 
breach  of  the  peace,  and  has  always  been  con- 
sidered an  offense  at  common  law.  State  v. 
Huntly,  3  Ired.  L.  (N.  Car.)  420,  40  Am.  Dec. 
416;  Galvin  v.  State,  6  Coldw.  (Tenn.)  295. 

But  the  carrying  of  a  gun  constitutes  perse 
no  offense,  and  a  citizen  is  at  liberty  to  carry 
his  gun  for  any  lawful  purpose  either  of 
business  or  amusement.  State  v.  Huntly,  3 
Ired.  L.  (N.  Car.)  420,  40  Am.  Dec.  416. 

Discharging  Fire-arms. — The  discharging  of 
fire-arms  in  a  public  highway,  putting  per- 
sons in  terror  for  their  personal  safety,  Peo- 
ple v.  Bartz,  53  Mich.  495;,  State  v.  Coffin,  64 
Vt.  25;  or  so  near  the  chamber  of  a  sick  per- 
son as  to  cause  personal  injury  by  the  alarm, 
after  a  warning  not  to  do  so,  is  a  breach  of 
the  peace.  Com.  v.  Wing,  9  Pick.  (Mass.)  I, 
19  Am.  Dec.  347. 

Driving  a  Carriage  through  a  Crowded  or 
Populous  Street  at  such  a  rate  or  in  such  a 
manner  as  to  endanger  the  safety  of  the  in- 


habitants amounts  to  a  breach  of  the  peace. 
U.  S.  v.  Hart,  1  Pet.  (C.  C.)  390,  3  Wheel. 
Cr.  Cas.  (N.  Y.)3o6. 

Suffering  a  Vicious  Dog  to  Go  Unmuzzled  has 
been  declared  by  statute  a  breach  of  the 
peace.  Matter  of  Miller,  1  Daly  (N.  Y.) 
570;  and  the  title  Animals,  vol.  2,  p.  341. 

Railing  and  Brawling. — A  person  in  the 
habit  of  using  loud  and  violent  language 
consisting  of  opprobrious  epithets  and  excla- 
mations, even  though  in  his  own  house,  but  in 
such  a  manner  as  to  attract  crowds  of  persons 
and  disturb  the  neighborhood,  is  a  disturber 
of  the  peace  by  railing  and  brawling,  within 
the  statute  of  Massachusetts  (Mass.  Pub.  Stat. 
1882,  p.  1169).    Com.  v.  Foley,  99  Mass.  497. 

Keeping  Open  Saloons  Contrary  to  Law. — The 
law  prohibiting  the  keeping  open  of  saloons 
at  certain  times  and  after  certain  hours  at 
night,  declaring  the  doing  so  a  breach  of  the 
peace,  and  directing  officers  to  arrest  persons 
infringing  the  law  as  they  would  for  any 
other  breach  of  the  peace,  is  a  legitimate 
exercise  of  the  police  power  of  the  state  to 
prevent  breaches  of  the  peace.  Robison  v. 
Miner,  68  Mich.  569.  But  see  Corvallis  v. 
Carlile,  10  Oregon  143,  45  Am.  Rep.  134, 
holding  that  such  an  act  constitutes  only  an 
offense  against  public  policy  and  not  a  breach 
of  the  peace. 

Striker  Hooting  at  Laborers. — A  person  who 
after  going  out  "on  a  strike"  lingers  about 
the  place  of  his  late  employment,  hooting 
at  others  who  take  the  place  of  the  strikers, 
and  calling  them  "  scabs,"  is  breaking  the 
peace.  Com.  v.  Silvers,  11  Pa.  Co.  Ct.  Rep. 
481;  Com.  v.  Redshaw,  12  Pa.  Co.  Ct.  Rep. 
91.    See  the  title  Labor  Combinations. 

The  Forcible  Abatement  of  a  Nuisance  by  a 
private  person,  such  as  the  removal  of  an  ob- 
struction in  a  public  way,  is  a  breach  of  the 
peace.  State  v.  White,  18  R.  I.  473.  See  also 
the  title  Abatement  of  Nuisances,  vol.  1,  p. 
86. 

For  Other  Illustrations  of  breaches  of  the 
peace  justifying  arrest  without  warrant,  see 
the  title  Arrest,  vol.  2,  p.  874  et  seq. 

2.  Desty's  Crim.  Law,  §91;  cited  in  Ware 
v.  Branch  Circuit  Judge,  75  Mich.  496.  See 
also  Bishop's  Crim.  Law,  ^  533. 

3.  Acts  Tending  to  Promote  Breaches  of  the 
Peace. — Unlawful  assemblies  may  be  men- 
tioned as  falling  within  this  class  of  acts, 
and  numerous  minor  offenses  defined  by 
modern  statutes  and  municipal  ordinances 
are  of  a  similar  nature.  See  Innes  v.  New- 
man (1894),  2  Q.  B.  292,  construing  a  town 
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Acts  Tending  to  Breach.        BREACH  OF  THE  PEACE.         Acts  Tending  to  Breath. 

and  abusive  language,  in  a  public  place,  which  has  a  tendency  to  collect  a  crowd 
ami  arouse  the  passions  against  the  individual  abused,  is  a  breach  of  the  peace.1 
Afld,  in  many  states,  wilfully  disturbing  the  peace  of  any  neighborhood,  family, 
or  person  by  loud  and  unusual  noises,  loud  and  abusive  or  indecent  conversa- 
tion, or  by  threats  and  quarrels,  is  made  a  misdemeanor  by  statute.2 


ordinance;  Com.  v.  McCafferty,  145  Mass. 
384,  construing  a  town  ordinance;  State  v. 
White,  64  N.  H.  48,  construing  a  statute 
against  beating  drums,  etc.,  in  crowded 
cities.  And  sec  the  titles  Nuisances;  Ordi- 
nances; Police  Power. 

In  Ware  v.  Branch  Circuit  Judge,  75  Mich. 
496,  the  court  arguendo  said:  "  It  is  not  neces- 
sary that  the  peace  be  actually  broken.  *  *  * 
If  what  is  done  is  unjustifiable  and  unlawful, 
tending  with  sufficient  directness  to  break 
the  peace,  no  more  is  required  "  to  subject 
the  party  to  punishment.  See  also  Robison  v. 
Miner,  68  Mich.  572;  and  the  titles  Attempts 
to  Commit  Crime,  vol.  3,  p.  250;  Solicita- 
tion. 

Threats  likely  to  disturb  the  public  peace 
are  indictable  by  statute  in  Vermont.  State 
v.  Benedict,  11  Vt.  236,  34  Am.  Dec.  688. 

Sending  Libelous  Letter  or  a  Challenge. — The 
sending  of  a  libelous  letter,  as  its  tendency 
is  to  excite  the  person  insulted  to  revenge, 
or  the  sending  a  letter  intending  to  induce 
another  to  challenge  to  fight  a  duel,  is 
an  act  tending  to  produce  a  breach  of  the 
peace.  Rex  v.  Philipps,  6  East  464;  Hodges 
v.  State,  5  Humph.  (Tenn.)  112.  See  also  the 
titles  Libel  and  Slander:  Duelling. 

Letting  or  Keeping  a  House  for  Prostitution. — 
Also  the  letting  a  house  to  another  with  a 
knowledge  or  intent  that  it  should  be  used 
and  occupied  for  the  purposes  of  prostitution 
is  a  breach  of  the  peace,  as  the  keeping  of 
such  a  house  has  a  tendency  to  general  dis- 
order and  breaches  of  the  peace.  Com.  v. 
Harrington,  3  Pick.  (Mass.)  26;  People  v. 
Parkes,  15  How.  Pr.  (N.  Y.)  551;  Harft  v. 
McDonald,  1  N.  Y.  City  Ct.  181.  See  also 
the  title  Disorderly  Houses. 

Whether  Act  Tends  to  Breach  of  the  Peace  a 
Question  , of  Fact. — Whether  the  act,  conduct, 
or  words  of  a  person  tend  to  produce  a 
breach  of  the  peace,  is  a  question  of  fact  to 
be  determined  by  the  circumstances.  Com. 
v.  McCafferty,  145  Mass.  384;  People  v. 
Murray,  54  Hun  (N.  Y.)  406;  Lumbkin  v. 
State,  12  Tex.  App.  341;  McCandless  v.  State, 
21  Tex.  App.  411. 

1.  Cohen  v.  Huskisson,  2  M.  &  W.  477, 
where  Lord  Abinger,  C.B.,  said:  "  The  utter- 
ing of  the  abusive  words  imputed  to  the 
plaintiff,  abstractly  speaking,  undoubtedly 
would  not  make  [his  act  a  breach  of  the 
peace];  but  if  they  are  so  uttered,  and  in 
such  a  place,  as  to  attract  a  crowd  of  a  hun- 
dred persons,  and  when  that  crowd  is  col- 
lected the  party  continues  to  use  the  same 
abusive  language,  nobody  can  tell  whether 
the  passions  of  the  crowd  may  not  be  thereby 
inflamed,  and  whether  they  may  not  proceed 
to  execute  the  vengeance  which  the  party 
himself  invokes  and  threatens.  *  *  *  I  am 
of  opinion  that  such  acts  under  such  cir- 
cumstances do  amount  to  a  breach  of  the 
peace."  See  also  Davis  v.  Burgess,  54  Mich. 
514,  52  Am.  Rep.  828. 


Offensive,  Profane,  or  Indecent  Language  in 
Public. — Public  profanity  is  indictable  as  a 
nuisance.  See  the  title  Blasphemy  and- 
Profanity,  ante.  So  also  is  indecent  and 
obscene  language  when  so  used.  See  the 
title  Obscenity. 

2.  Statutes  Directed  against  Disturbances  of 
the  Peace. — Brooks  v.  State,  67  Miss.  577; 
State  v.  Sturges,  48  Mo.  App.  263;  State  v. 
Brumley,  53  Mo.  App.  126;  State  v.  Bach,  25 
Mo.  App.  554. 

The  Missouri  Statute  formerly  did  not  in- 
clude disturbing  the  peace  of  an  individual. 
State  v.  Schlottman,  52  Mo.  164. 

In  other  states  statutes  exist  differing 
more  or  less  in  terms  from  those  outlined  in 
the  text,  but  directed  to  the  same  end.  See 
Sandels  &  Hill's  Ark.  Stat.,  §§  1532,  1534; 
Hearn  v.  State,  34  Ark.  550;  Ex  p.  Kear- 
nv>  55  Cal.  212,  construing  an  ordinance 
of  the  city  of  San  Francisco;  State  v.  Far- 
rail,  29  Conn.  72;  Matter  of  Miller,  1  Daly 
(N.  Y.)  570,  citing  N.  Y.  Sess.  Laws  i860,  p. 
1007;  State  v.  Coffin,  64  Vt.  25;  State  v.  S.  S., 
1  Tyler  (Vt.)  180. 

At  Common  Law  No  Indictment  Lies  for  enter- 
ing one's  house  and  addressing  abusive  lan- 
guage to  him  in  the  presence  of  his  family. 
Ware  v.  Branch  Circuit  Judge,  75  Mich.  488; 
Com.  v.  Edwards,  1  Ashm.  (Pa.)  46. 

Or  for  uttering  abusive  language,  calcu- 
lated to  produce  a  breach  of  the  peace,  to  one 
in  a  public  assembly.  State  v.  Taylor,  3 
Sneed  (Tenn.)  662.  But  compare  Cohen  v. 
Huskisson,  2  M.  &  W.  477  (quoted  in  the  last 
note  supra). 

The  Fact  that  a  Statute  Denounces  Certain  Acti 
if  Done  at  Night  does  not  make  such  acts  law- 
ful in  the  day,  and  an  indictment  may  lie  for 
such  acts,  so  done,  under  another  statute. 
State  v.  Coffin,  64  Vt.  25. 

The  Alabama  Statute  is  directed  against 
using  abusive  or  insulting  language  to  a 
person  in  the  presence  of  his  family,  and  in 
or  near  his  dwelling-house,  or  in  the  hearing 
of  any  female.  Criminal  Code  of  Ala.  (1886), 
§  4031.  See  Benson  v.  State,  68  Ala.  513; 
Henderson  v.  State,  63  Ala.  193;  Bragg  v. 
State,  69  Ala.  204. 

A  person  may  be  guilty  under  this  statute, 
though  standing  on  his  own  premises,  and 
speaking  in  a  conversational  tone,  without 
the  intention  of  being  overheard.  Mullens 
if.  State,  82  Ala.  42,  60  Am.  Rep.  731. 

The  offense  denounced  in  the  statute  can- 
not be  committed  by  two  jointly.  Cox  ». 
State,  76  Ala.  66. 

In  Georgia  the  use  of  opprobrious  or 
abusive  language,  tending  to  produce  a 
breach  of  the  pe^ice,  to  or  of  any  person  and 
in  his  presence,  is  indictable.  Georgia  Code 
(1882),  §  4372.  See  Newton  v.  State,  94  Ga. 
593- 

Missouri  Statute —  What  Acts  Fall  within  Stat- 
utory Prohibition. — What  amounts  to  loud,, 
offensive,  or   indecent   conversation  under 
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All  Principals. 


BREACH  OF  THE  PEACE— BREED. 


Definitions. 


IV.  Participants  All  Principals.— In  general,  all  persons  engaged  in  a 
breach  of  the  peace  are  principals,  since  the  offense  is  merely  a  misdemeanor.1 

BREACHY. — As  to  breachy  stock,  see  the  title  FENCES. 
BREAD. — See  note.3 

BREAK. — As  to  breaking  and  entering  in  burglary,  see  the  title  BURGLARY. 
As  to  breaking  and  entering  by  an  officer,  for  the  service  of  process,  see  the 
titles  Arrest,  vol.  2,  pp.  852,  855  ;  Service  of  Process  ;  Warrants. 

BREAKAGE. — As  to  the  use  of  the  terms  "  leakage  "  and  "breakage"  in 
maritime  law,  see  Leakage,  and  see  the  titles  Bills  of  Lading  ;  Marine 
Insurance. 

BREAK  BULK. — To  break  bulk  is  the  offense  of  a  carrier  or  other  bailee 
who  opens  the  box,  trunk,  or  package  entrusted  to  him  and  feloniously  appro- 
priates the  contents.3 

BREAK  OR  DESTROY.— See  DESTROY. 

BREAK  PRISON.— See  the  title  ESCAPE. 

BREED— BREEDING— BRED.— See  note.4 


the  Missouri  statute  depends  largely  upon 
the  circumstances  of  the  case  and  upon  who 
*re  the  speaker  and  the  person  addressed. 
Thus,  conversation  might  not  be  regarded  as 
penal  within  the  statute  when  uttered  by 
one  of  a  gang  of  street  laborers  to  another, 
or  when  uttered  in  a  tavern  or  a  political 
meeting,  while  the  same  language  would  be 
within  the  prohibition  of  the  statute  when 
used  within  a  church  or  a  court  of  justice. 
State  v.  Sturges,  48  Mo.  App.  263. 

Every  Individual  in  the  Neighborhood  Need 
Not  be  Disturbed  in  order  that  an  indictment 
for  disturbing  the  peace  of  a  neighborhood 
may  be  sustained,  and  the  negative  testi- 
mony of  two  or  three  individuals  will  not 
disprove  the  charge.  State  v.  Fogerson,  29 
Mo.  416. 

But  there  must  be  proof  that  some  one  was 
disturbed,  and  the  fact  that  loud  and  unusual 
noises  were  made  will  not,  without  such 
proof,  sustain  a  conviction.  St.  Charles  v. 
Meyer,  58  Mo.  86. 

As  to  what  is  a  neighborhood,  see  State  v. 
Hughes,  82  Mo.  86;  and  the  title  Neighbor- 
hood. 

Language  Uttered  on  Premises  0/  Speaker. — 
One  may  be  guilty  of  a  disturbance  of  the 
peace  who  uses  violent  language  on  his  own 
premises  to  one  rightfully  there,  but  other- 
wise if  the  person  addressed  is  an  intruder. 
State  v.  Brumley,  53  Mo.  App.  126;  State  v. 
Lunn,  49  Mo.  9c. 

In  Texas,  a  person  using  in  a  public  high- 
way or  public  place,  or  in  or  near  any 
private  house,  loud  and  vociferous  or  inde- 
cent or  profane  language  in  a  manner  calcu- 
lated to  disturb  the  inhabitants,  is  punishable 
by  fine.  Criminal  Laws  of  Texas,  314, 
315;  Williams  v.  State,  21  Tex.  App.  256. 

This  statute  is  not  violated  by  a  quarrel 
among  the  occupants  of  a  house,  but  only 
protects  such  occupants  from  disturbance 
by  others,  Mclver  v.  State,  34  Tex.  Crim. 
Rep.  214;  and  th~  language  constituting  the 
offense  must  be  used  in  a  manner  calculated 
to  disturb  the  inhabitants  of  the  house. 
Wallace  v.  State,  33  Tex.  Crim.  Rep.  178. 

A  house  is  none  the  less  private  because 


numerous  persons  are  assembled  there  as 
guests  of  the  occupant.  Terry  v.  State,  22 
Tex.  App.  679. 

Connecticut — Vermont. — A  statute  providing 
that  "if  any  person  shall  disturb  or  break 
the  public  peace  by  tumultuous  or  offensive 
carriage,  by  threatening,  quarreling  with, 
challenging,  assaulting,  beating,  or  striking 
any  other  person,  he  shall  be  punished,"  is 
directed  against  but  one  offense,  and  that  is 
a  "breach  of  the  peace,"  and  only  enumer- 
ates several  modes  of  committing  the  same 
offense.  The  peace  may  be  disturbed  or 
broken  by  one  or  all  of  these  modes,  and 
yet  the  acts  constitute  but  one  offense.  State 
v.  Farrall,  29  Conn.  72;  State  v.  Matthews, 
42  Vt.  542;  State  v.  Hanley,  47  Vt.  290. 

In  order  to  violate  this  statute,  it  is  not 
necessary  that  the  conduct  of  the  offender 
should  be  such  as  would  amount  to  an 
assault  and  battery.  State  v.  Farrall,  29 
Conn.  72. 

Annoyance  of  Inhabitants — One  Inhabitant  An- 
noyed.— Where  an  ordinance  provides  that 
if  any  person  makes  a  noise  in  the  streets, 
to  the  annoyance  of  the  inhabitants,  he  shall 
be  liable  to  a  penalty,  the  offense  may  be 
complete  although  only  one  inhabitant  is, 
in  fact,  annoyed.  Innes  v.  Newman  (1894), 
2  Q.  B.  292. 

1.  See  the  title  Accessories,  vol.  1,  p.  261. 
But  a  felonious  breach  of  the  peace,  such 

as  a  felonious  assault,  would  admit  of  ac- 
cessories. See  the  title  Assault  and  Bat- 
tery, vol.  2,  p.  976. 

2.  English  Statutes.  —  An  English  statute 
prohibited  under  certain  penalties  the  sale  of 
bread  in  any  other  manner  than  by  weight. 
This  statute  has  received  construction  in 
the  following  cases:  Reg.  v.  Wood,  L.  R.  4. 
Q.  B.  559;  Reg.  v.  Kennett,  L.  R.  4  Q.  B. 
565;  Jones  v.  Huxtable,  8  B.  &  S.  433;  Reg. 
v.  Wood,  10  B.  &  S.  534;  Aerated  Bread  Co. 
v.  Gregg,  L.  R.  8  Q.  B.  355- 

3.  See  the  titles  Bailments,  vol.  3,  p.  732;. 
Embezzlement;  Larceny;  Trover  and  Con- 
version. 

4.  For  Breeding  Purposes.  (See  also  the 
title  Revenue  Laws.) — The  statute  of  the 
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BRETHREN— BRE  WER. 


Definitions. 


BRETHREN. — This  term  in  the  limitation  over  a  child's  share  in  a  will  has 
been  construed  to  include  the  daughters  of  the  testator.1 

BREVET.  (See  also  the  title  Military  Law.)—"  It  may  be  that  in  the 
strict  sense  of  the  military  term  the  rank  of  brigadier  and  brevet  brigadier 
is  the  same,  but  it  is  well  known  that  practically  they  are  by  no  means  identi- 
cal, and  that  the  position  of  the  former  is,  in  many  respects,  better  than  that 
of  the  latter.  Brevet  rank  is  conferred,  in  theory  at  least,  for  special  and 
meritorious  services,  by  commission  from  the  President,  under  authority  of  an 
act  of  Congress.  It  does  not  entitle  the  holder  to  corresponding  pay  or 
command,  except  under  special  circumstances  defined  by  law."2 

BREWER.  (See  also  the  titles  Intoxicating  Liquor  ;  Revenue  Laws.) — 
Every  person,  firm,  or  corporation  that  manufactures  fermented  liquors  of  any 
name  or  description  for  sale,  from  malt,  wholly  or  in  part,  or  from  any  substi- 
tute therefor,  is  a  brewer,  within  the  meaning  of  the  internal  revenue  acts.3 


United  States  providing  that  "animals  spe- 
cially imported  for  breeding  purposes  shall  be 
admitted  free,"  etc.,  limits  free  importation 
of  animals  to  such  as  are  imported  for  the 
particular  purpose  of  breeding;  and  it  is  a 
sufficient  compliance  with  the  statute  that  the 
importer,  in  good  faith,  intends  them  for  that 
purpose,  and  it  does  not  prevent  his  other- 
wise disposing  of  them  if  he  afterwards  finds 
it  necessary  or  desirable  to  do  so.  U.  S.  v. 
One  Hundred  and  Ninety-six  Mares,  29  Fed. 
Rep.  139.  See  also  U.  S.  v.  Eleven  Horses, 
33  Int.  Rev.  Rec.  190. 

Bred,  Kept,  or  Preserved. — On  an  indictment 
for  taking  fish  "  bred,  kept,  and  preserved  " 
in  a  river  running  through  a  park,  where  it 
was  shown  that  the  park  was  walled  around 
except  where  the  river  entered  and  passed 
out,  and  that  there  were  fences  to  keep  in 
the  deer,  but  nothing  to  keep  in  the  fish,  and 
that  they  were  not  known  to  breed  there,  and 
nothing  was  done  to  stock  the  river,  but  per- 
sons were  never  suffered  to  angle  in  the  park 
without  leave,  it  was  held  that  the  place  was 
not  one  where  fish  were  "  bred,  kept,  or  pre- 
served" within  the  meaning  of  the  act,  and 
that  the  conviction  was  wrong.  Rex  v.  Car- 
radice,  Russ.  &  Ry.  205.  See  the  title  Game 
and  Game  Laws. 

Breeding  Back  Again.— The  agreement  with 
regard  to  a  stallion  to  give  to  customers 
the  "  privilege  of  breeding  back  again  next 
season  should  the  mare  not  prove  with  foal," 
means  only  that  they  could  have  such  privi- 
lege if  the  horse  and  mares  lived  to  another 
season,  and  the  owner  did  not  covenant  that 
his  horse  would  live  to  another  season,  nor 
make  the  amount  due  him  for  the  service  of 
his  horse  depend  upon  whether  the  animal  so 


lived.  Price  v.  Pepper,  13  Bush  (Ky.)  42. 
See  the  titles  Horses;  Implied  Warrant; 
Warranty. 

1.  Terry  v.  Brunson,  1  Rich.  Eq.  (S.  Car.) 
78.  Here  the  court  said:  "  That  it  is  unusu- 
al and  rather  unnatural  to  employ  the  word 
brethren  as  it  is  employed  in  this  will,  to 
designate  a  class  of  persons  such  as  the  lega- 
tees named,  is  admitted.  *  *  *  Nor  is  the 
philological  criticism  upon  the  word  breth^ 
ren  so  strong  as  to  forbid  its  application  in 
the  sense  contended  foT  by  the  plaintiff. 
This  application  of  it  is  legitimate,  although 
unusual.  We  hear  from  the  highest  au- 
thority of  the  words  '  men  and  brethren,' 
both  masculine,  having  been  employed  in  ad- 
dressing mixed  multitudes,  and  we  learn 
from  the  same  sacred  source  that'a  whole  na- 
tion was  invoked  as  bretltren  of  the  stock  of 
Abraham.  The  word  is  a  noun  of  multitude, 
and  may  undoubtedly  be  so  employed."  See 
the  title  Wills. 

2.  U.  S.  v.  Hunt,  14  Wall.  (U.  S.)  552. 
The  court  further  said:  ''When  an  officer 
holding  rank  by  brevet  receives  a  regular 
commission  of  the  same  grade,  he  is  said  to 
be  promoted  and  to  become  a  full  officer  of 
that  rank.  These  circumstances  make  it 
evident  that  there  is  a  difference  of  military 
position  between  an  officer  by  brevet  and  an 
officer  by  regular  commission,  and  that  the 
one  is  less  eligible  than  the  other.  *  *  *  We 
think  that  Congress  had  in  view  the  distinc- 
tion between  brevet  rank  and  regular  rank  to 
which  we  have  referred,  and  regarded  the 
latter  as  above  the  former." 

3.  14  U.  S.  Stat,  at  Large  117;  Sarlls  v. 
U.  S.,  152  U.  S.  572;  U.  S.  v.  Wittig,  2  Lowell 
(U.  S.)  467. 
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By  Frank  W.  Jones. 

L  Definition  and  Requisites  of  Offense.  907. 
n.  Natuee  of  the  Offense.  909. 
UJ.  The  Vabious  Classes  of  Bbibeby.  910. 

1.  Bribery  of  Judicial,  Legislative,  or  Executive  Officers,  910. 

2.  Bribery  at  Elections,  914. 

3.  Bribery  of  Witnesses,  9 1 4. 

IV.  Attempts  to  Belle.  914. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  Encyc.  of  Pleading  and  Practice,  vol.  3.  p.  695, 
title  BRIBER  Y. 

For  Forms  and  Precedents,  see  Encyc.  of  Forms  and  Precedents,  title  BRIBER  V. 

For  other  matters  of  Substantive  La  w  and  Evidence  relating  to  this  subject,  see  the 
following  titles  in  this  work:  ACCESSORIES,  vol.  i,  p.  257;  ACCOMPLICES, 
vol.  1.  p.  389;  AIDER  AND  ABETTOR,  vol.  2.  p.  29;  ATTEMPTS  TO 
COMMIT  CRIME,  vol.  3,  p.  250;  CRIMINAL  LAW;  ELECTIONS ;  EM- 
BRACERY; EXTORTION ;  SOLICITATION  TO  CRIME. 

t  Definition  and  Requisites  of  Offense.— Bribery  may  be  defined  to  be 
the  giving,  offering,  or  receiving  of  anything  of  value,  or  any  valuable  service, 
intended  to  influence  one  in  the  discharge  of  a  legal  duty.  It  does  not  apply 
to  a  mere  moral  duty.1 

intent. — Under  some  statutes  it  has  been  held  to  be  essential  to  the  offense 
of  bribery  that  the  act  should  be  done  with  a  corrupt  intent,2  but  under  other 

1.  Definition. — Dishon  v.  Smith,  10  Iowa  212;  of  his   office,  but  of  the  king   only.  But 

4  Bl.  Com.  139;  Curran  v.  Taylor,  92  Ky.  537,  bribery  in  a  large  sense  is  sometimes  taken 

citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  for  the  receiving  or  offering  of  any  undue 

530.  reward,  by  or  to  any  person  whatsoever. 

Bribery  is  the  taking  or  offering  a  reward  to  whose  ordinary  profession  or  business  relates 

influence  the  official  conduct  of  a  judge  or  to  the  administration  of  public  justice,  in 

other  person  concerned  in  the  administration  order  to  incline  him  to  do  a  thing  against  the 

of  justice.    Watson  v.  State,  29  Ark.  299.  known  rules  of  honesty  and  integrity;  for  the 

Bribery  is  the  giving  or  receiving  any  un-  law  abhors  any  the  least  tendency  to  corrup- 

due  reward  to  influence  the  behavior  of  the  tion  in  those  who  are  any  way  concerned  in 

person  receiving  such  reward  in  the  discharge  its  administration,  and  will  not  endure  iheir 

of  his  duty,  in  any  office  of  government  or  of  taking  a  reward  for  the  doing  a  thing,  which 

justice.    Code  Ga.  1SS2.  §  4469.  deserves  the  severest  of  punishments.  Also 

"Bribe,''  or  ''Bribery,"  means  any  reward,  bribery  sometimes   signifies  the   taking  or 

benefit,  or  advantage,  present  or  future,  to  giving  of  a  reward  for  offices  of  a  public  na- 

the  party  influenced  or  intended  to  be  in-  ture."  I  Hawk.  P.  C.  (Curw.  ed. )  pp.  414,  415. 

fluenced,  or  to  another  at  his  instance,  or  the  £3  1-3.    See  also  1  Russell  on  Crimes  (3d  Eng. 

promise  of  such  reward,  benefit,  or  advantage.  ed.)  154. 

Rev.  Stat,  of  Ky.  (Stanton's  ed.),  vol.  1,  p.         Bribery  of  a  Voter  is  the  offering  of  a  valu- 

452;  Com.  v.  Stephenson,  3  Mete.  (Ky.)  226;  able  consideration  either  for  his  vote  or  for 

Curran  v.  Taylor,  92  Ky.  537.  his    forbearance    to    vote.     Berry   v.  Hull 

Hawkins  defines  bribery  thus  :   "  Bribery,  (N".  Mex.  1892),  30  Pac.  Rep.  945,  citing  2 

in  a  strict  sense,  is  taken  for  a  great  misprision  Am.  and   Eng.  Encyc.  of   Law  (1st  ed.) 

of  one  in  a  judicial  place  taking  any  valuable  533. 

thing  whatsoever,  except  meat  and  drink  of        2.  State  v.  Graham.  06  Mo.  120;  Hutchinson 

small  value,  of  any  one  who  has  to  do  before  v.  State,  36  Tex.  293.    See  State  v.  Pritchard, 

him  any  way,  for  doing  his  office,  or  by  color  107  N.  Car.  921,  per  Avery,  J. 
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statutes  the  act  denounced  is  criminal,  without  regard  to  the  intent  with  which 
it  is  committed.1 

The  Act  induced. — The  act  induced,  or  sought  to  be  induced,  by  bribery,  is  an 

act  done  in  the  performance  of  a  legal  duty;  but  it  has  been  held  no  defense,, 
upon  an  indictment  for  this  crime,  that  the  person  bribed  was  an  officer  de 
facto  and  not  de  jure,"1  or  that  the  officer's  act  in  conformity  to  the  bribe  was 
in  excess  of  his  powers3  or  illegal;4  and  it  has  been  held  no  defense  to  an 
indictment  for  bribery,  that  the  bribe  was  accepted  by  an  officer  to  adopt  a 
course  which  it  was  his  duty  to  adopt.5 

Value  of  Thing  offered  as  Brihe. — The  thing  offered  as  a  bribe  must  be  shown  to 
be  of  some  value,  but,  as  the  gravamen  of  the  offense  is  its  tendency  to  per- 
vert justice  in  any  of  the  governmental  departments,  the  degree  of  value  of 
the  bribe  is  immaterial.6 


Intent  to  Influence  Juror — Drunkenness. — Upon 
an  indictment  under  a  statute  directed  against 
offering  a  bribe  with  the  intent  to  bias  the 
mind  or  influence  the  decision  of  a  juror,  the 
intent  with  which  the  offer  is  made  is  essen- 
tial; and  it  may  be  shown  that,  at  the  time  the 
act  was  done,  the  defendant  was  so  drunk 
that  he  did  not  know  what  he  was  doing. 
White  v.  State,  103  Ala.  72. 

Bona  Fide  Loan  Not  Bribe. — On  a  prosecution 
for  receiving  a  bribe  to  vote  for  a  certain 
candidate  for  Congress,  the  testimony  for  the 
state  was  that  of  a  single  witness,  who  testified 
to  having  loaned  five  dollars  to  the  defendant, 
butnottoinducehimtovoteforany  particular 
candid  ate, although  he  admitted  that  he  doubt- 
ed whether  he  would  have  made  the  loan  but 
for  the  approaching  election.  He  also  testified 
that._,the  defendant  was  of  the  same  political 
affiliations  as  himself.  The  court  held  that,  if 
the  money  was  in  good  faith  loaned  to  the  de- 
fendant, he  could  not  be  convicted  of  bribery. 
Johnson  v.  Com.,  90  Ky.  53.  On  this  point  see 
Sulston  v.  Norton,  3  Burr.  1235. 

Time  of  Reception  of  Bribe  Immaterial. — Where 
a  public  officer  is  indicted  for  accepting  a 
bribe  to  induce  him  to  enter  into  a  contract 
for  supplies,  it  is  not  necessary  to  prove  that 
the  money  was  paid  over  to  the  defendant 
before  or  at  the  time  he  entered  into  the  con- 
tract; conviction  may  be  had  if  it  is  proven 
that  he  received  the  money  afterwards,  in 
pursuance  of  a  prior  corrupt  arrangement  and 
agreement.  Glover  v.  State,  109  Ind.  391.  But 
see  Hutchinson  v.  State,  36  Tex.  293. 

1.  Cooper  v.  Slade,  6  H.  L.  Cas.  746,  6  El. 
&  Bl.  447,  88  E.  C.  L.  447.  This  was  a  case 
of  bribery  of  voters  at  an  election. 

2.  Florez  v.  State,  11  Tex.  App.  102. 

So  a  person  who  is  indicted  for  bribery  can- 
not call  in  question  the  constitutionality  of  the 
statute  under  which  the  officer  sought  to  be 
bribed  was  elected;  the  officer  being  at  least 
a  de  facto  officer.  State  v.  Gardner  (Ohio, 
1896),  42  N.  E.  Rep.  999. 

Upon  an  indictment  for  bribing  a  county 
commissioner,  it  is  not  necessary  to  prove 
the  latter*s  election  and  qualification  in  order 
to  prove  that  he  was  a  commissioner.  Rath 
v.  State  (Tex.  Crim.  App.  1895),  33  S.  W.  Rep. 
229. 

3.  Act  in  Excess  of  Power. — Where  an  officer 

was  indicted  for  receiving  a  bribe  to  release 
intoxicating  liquors  in  his  possession,  after 


seizure  in  pursuance  of  the  law  prohibiting 
traffic  in  such  liquors,  it  was  held  that  the 
fact  that  such  officer  had  no  power  to  order 
the  release  of  the  liquors  was  no  defense  to 
the  charge.    State  v.  Potts,  78  Iowa  656. 

4.  Bribery  to  Procure  Illegal  Contract. — Where 
a  township  trustee  was  indicted  for  accepting 
a  bribe  whereby  he  was  induced  to  make  a 
contract  for  school  furniture,  it  was  held  to 
be  no  defense  to  such  prosecution  that  the 
contract  was  void  and  could  not  be  enforced 
against  the  township;  the  question  being, 
not  whether  he  entered  into  a  contract  which 
was  binding  upon  the  township,  but  whether 
he  accepted  a  bribe  as  an  inducement  to  make 
the  contract.    Glover  v.  State,  109  Ind.  391. 

Bribe  Not  Available  without  Perjury. —  The 
fact  that  the  bribe  offered  (in  the  shape  of  a 
voucher)  could  not  be  beneficially  used  by 
the  officer  unless  he  made  oath  to  a  false  re- 
port, would  be  no  defense  to  a  prosecution 
for  attempted  bribery  of  the  officer;  nor 
would  the  fact  that  such  voucher  would  be  in 
part  a  violation  of  law  be  a  defense.  State 
v.  McDonald,  106  Ind.  233. 

5.  Bribe  to  Procure  Performance  of  Duty. — In 
People  v.  O'Neil,  48  Hun  (N.  Y.)  36,  affirmed 
in  109  N.  Y.  251,  it  was  held  that  the  crime 
of  bribery  is  just  as  much  proved  by  show- 
ing that  the  officer  bribed  did  his  duty  under 
the  influence  of  the  bribe,  as  though  it  had 
been  shown  that  he  violated  his  duty  under 
the  same  influence. 

In  Rath  v.  State  (Tex.  Crim.  App.  1895I,  33 
S.  W.  Rep.  229,  it  was  held  that  an  indict- 
ment charging  the  defendant  with  offering  to 
bribe  a  county  commissioner  need  not  state 
that  the  bribe  was  to  induce  the  commis- 
sioner to  do  or  not  to  do  an  act  in  violation 
of  his  duty;  the  offense  is  complete  by  an 
offer  to  bribe  the  commissioner  to  vote  a  cer- 
tain way  on  a  matter  upon  which  by  law  he 
is  required  to  vote.  But  see  Hutchinson  v. 
State,  36  Tex.  293. 

Bribe  to  Procure  Release  from  Illegal  Arrest. — 
An  officer  who  was  prosecuted  for  accepting 
a  bribe  to  release  a  prisoner  cannot  impeach 
the  legality  of  the  arrest  as  a  defense. 
Moseley  v.  State,  25  Tex.  App.  515.  See 
also  Florez  v.  State,  11  Tex.  App.  102. 

6.  Value  Need  Not  Exist  at  Time  of  Promise- 
Stock  to  be  Issued. — In  Watson  v.  State.  30  Ohio 
St.  123,  the  defendant  was  indicted  for  offering 
as  a  bribe,  to  a  member  of  the  legislature,  a. 
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Accomplices— Corroboration. — It  has  been  held  that  upon  the  indictment  of  a 
candidate  for  bribing  electors,  the  latter  are  not  accomplices  in  such  a  sense 
as  to  require  corroboration;1  but  where  a  person  was  indicted  for  receiving  a 
bribe  as  a  state  senator,  it  was  held  that  the  testimony  of  the  person  giving 
the  bribe  was  accomplice  testimony  and  required  corroboration.2 

II.  Nature  of  the  Offense — At  Common  Law. — Bribery  at  the  common  law  is 
certainly  a  misdemeanor;3  and  it  would  seem  that  certain  kinds  of  bribery  were 
at  one  period  regarded  as  a  criminal  offense  of  a  higher  grade.4 


certain  amount  of  stock  in  a  railway  com- 
pany if  he  would  vote  for  its  incorporation. 
It  was  proved,  on  the  trial,  that  the  organi- 
zation of  the  railway  company  had  not  been 
legally  perfected,  and  hence  its  stock  had 
not  yet  been  legally  issued.  The  defense 
urged  that,  invie  wofthis.no  conviction  could 
be  had,  since  the  defendant  had  not  offered 
a  thing  of  value  as  a  bribe.  The  court  held 
otherwise,  and,  in  delivering  its  opinion, 
said:  "  The  thing  offered  must  be  a  thing  of 
value,  but  of  value  when  ?  It  may  be  a  thing 
of  great  value  at  the  time  it  is  to  be  de- 
livered, and  have  no  existence  at  the  time  of 
the  promise.  It  will  have  its  evil  influence 
and  be  as  pernicious  as  any  form  of  bribery. 
When  this  statute,  therefore,  prohibits  giv- 
ing, offering,  or  promising  anything  of  value, 
it  must  be  held  to  mean  of  value  when  it  is 
given,  offered,  or  promised,  or  when,  by  the 
terms  of  the  offer  or  promise,  it  is  to  be 
given." 

Specific  Value  Need  Not  be  Proved. — In  Com.  v. 
Chapman,  I  Va.  Cas.  138,  where  the  defend- 
ant was  indicted  for  attempting  to  bribe  a 
deputy  sheriff  "  by  a  corrupt  offer  of  money," 
it  was  held  that  it  was  not  necessary  to 
prove  the  amount  of  money  offered,  in  order 
to  convict.  See  also  State  v.  Biebusch,  32 
Mo.  276. 

Bribe  Need  Not  Be  of  Intrinsic  Value. — The 
thing  offered  as  a  bribe  need  not  be  of  any 
intrinsic  value,  provided  it  is  proven  to  be  of 
value  to  the  person  to  whom  it  is  given  or 
offered;  e.g.,  an  offer  to  a  school  trustee  to 
give  him,  on  condition  that  he  will  purchase 
certain  articles  for  the  use  of  the  schools  at 
an  agreed  price,  a  receipt  for  a  larger  sum, 
to  be  used  by  the  trustee  as  a  voucher  in 
settling  his  accounts,  the  difference  to  be 
appropriated  by  him,  is  as  much  an  offer  of 
a  bribe  as  if  the  trustee  had  been  offered  the 
difference  in  cash  in  case  he  would  make 
the  contract.  State  v.  McDonald,  106  Ind. 
233;  Caruthers  v.  State,  74  Ala.  406. 

Future  Illegal  Promise  as  a  Bribe.— It  was 
held  in  State  v.  Walls,  54  Ind.  561,  under  a 
statute  which  did  not  provide  for  bribery  by 
means  of  a  promise  or  offer  to  give  some- 
thing of  value,  but  only  by  means  of  actual 
giving,  that  the  defendant  (a  prosecuting  at- 
torney) could  not  be  convicted  of  bribery  on 
proof  of  his  receipt  of  a  promissory  note  for 
one  hundred  and  twenty-five  dollars  to  in- 
fluence his  official  conduct,  since  such  a 
piomise  could  not  be  enforced,  and  hence 
could  not  be  considered  as  having  any  real 
value. 

But  since  a  proposal  to  receive  a  bribe  is 
indictable  at  common  law,  it  would  appear 
that  the  defendant  in  this  case  might  have 


been  convicted  under  a  common-law  indict- 
ment. See  infra,  this  title,  Attempts  to  Bribe  ; 
and  see  Walsh  v.  State,  65  111.  58. 

Advantage  Need  Not  Be  Direct. — To  onsti- 
tute  the  offense  of  bribery  at  an  election, 
under  the  Kentucky  statutes,  it  is  not  neces- 
sary that  the  reward  should  be  given  or 
promised  directly  to  the  person  whose  vote 
it  is  intended  to  influence;  it  is  sufficient 
that  the  reward  is  promised  or  given  to  an- 
other at  the  instance  of  the  voter.  Com.  v. 
Root,  96  Ky.  533. 

1.  Reg.  v.  Boyes,  1  B.  &  S.  311,  101  E.  C.  L. 
3". 

2.  State  v.  Smalls,  11  S.  Car.  262.  See 
People  v.  Northey,  77  Cal.  618. 

Where  several  members  of  a  board  of 
aldermen  unite  in  receiving  a  bribe,  they  are, 
of  course,  accomplices  of  each  other.  People 
v.  O'Neil,  109  N.  Y.  251. 

A  person  who  acts  as  an  agent  of  the  de- 
fendant in  attempting  to  bribe  a  juror  is  an 
accomplice  of  such  defendant,  and  his  testi- 
mony requires  corroboration  for  a  conviction. 
State  v.  Carr.  28  Oregon  389. 

Kentucky  Statute. — By  a  former  statute  of 
Kentucky,  the  accused  could  not  be  convicted 
of  bribery  upon  the  testimony  of  a  single 
witness.  Russell  v.  Com.,  3  Bush  (Ky.)  469. 
But  this  statute  has  been  repealed,  and  con- 
viction for  bribery  may  now  be  had  upon 
the  uncorroborated  testimony  of  one  witness. 
Cheek  v.  Com.,  87  Ky.  42. 

3.  A  Misdemeanor  at  Common  Law. — Roscoe's 
Criminal  Evidence  (10th  ed.)  343;  Stephen's 
Criminal  Law,  art.  126;  Rex  v.  Vaughan,  4 
Burr.  2494;  Rex  v.  Pitt,  3  Burr.  1335;  Rex 
v.  Plympton,  2  Ld.  Raym.  1377;  Walsh  v. 
People,  65  111.  58,  16  Am.  Rep.  569;  Curran  v. 
Taylor,  92  Ky.  537;  State  v.  Jackson,  73  Me. 
91,  40  Am.  Rep.  342;  State  v.  Ellis,  33  N.  J. 
L.  102,  97  Am.  Dec.  707. 

4.  Aggravated  Bribery  at  Common  Law. — ''At 
common  law,  bribery  in  a  judge,  in  relation 
to  a  cause  pending  before  him,  was  looked 
upon  as  an  offense  of  so  heinous  a  nature 
that  it  was  sometimes  punished  as  high 
treason  before  the  25  Edw.  III. ;  and  at  this  day 
it  is  certainly  a  very  high  offense,  and  punish- 
able not  only  with  forfeiture  of  the  offender's 
office  of  justice,  but  also  with  fine  and  im- 
prisonment, etc."  1  Hawk.  P.  C.  (Curw.  ed.) 
p.  416,  §§  6,  7;  quoted  in  2  Bishop's  New 
Cr.  Law,'~§  87. 

In  England  this  offense  of  taking  bribes  is 
punished  in  inferior  officers  with  fine  and 
imprisonment;  but  in  judges,  especially  the 
superior  ones,  it  has  always  been  looked  upon 
as  so  heinous  an  offense  that  the  chief  justice 
Thorp  was  hanged  for  it  in  the  reign  of 
Edward  III.    4  BI.  Com.  140. 
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By  statute. — In  the  United  States  bribery  is  regarded  as  of  so  serious  a 
nature  that  it  is  made  a  felony  in  most  of  the  states.1 

III.  The  Various  Classes  of  Bribery — 1.  Bribery  of  Judicial,  Legislative,  or 
Executive  Officers. — The  giving,  offering,  or  causing  to  be  given  or  offered,  any 
money,  property,  or  value  of  any  kind,  or  agreement  therefor,  to  any  judicial,2 
l< -LMslative,3  or  executive  officer,  or  the  acceptance  of  the  same  by  any  such 


Bribery  Held  Not  a  Disqualification  for  Office. 

—In  Com.  v.  Shaver,  3  W.  &  S.  (Pa.)  338,  it 
was  held  that  "  the  trial,  conviction,  and  sen- 
tence of  one  who  holds  the  office  of  sheriff,  of 
the  offense  of  bribing  a  voter  previous  to  his 
election  to  the  office,  is  not  such  a  conviction 
of  misbehavior  in  office,  or  of  any  infamous 
crime,  as  will  disqualify  him  from  exercising 
the  duties  of  his  office,  as  provided  by  the  9th 
section  of  the  6th  article  of  the  constitution" 
of  Pennsylvania. 

1.  See  constitutional  provisions  of  Alabama, 
Arkansas,  California,  Colorado,  Florida,  Loui- 
siana, Maryland,  Nevada,  NewYork,  Pennsyl- 
vania, 'J'ennessee ,  Texas,  West  Virginia. 

2.  Judicial  Officer. — In  Com.  v.  Murray,  135 
Mass.  530,  it  was  held  that  where  a  person 
made  a  full  and  complete  delivery  of  money 
in  an  envelope  to  a  magistrate,  so  that  it  was 
out  of  his  possession  and  control  and  within 
that  of  the  magistrate,  with  the  corrupt  inten- 
tion of  influencing  the  decision  of  such  mag- 
istrate, the  offense  of  bribery  was  complete 
although  the  magistrate  received  it  in  igno- 
rance of  what  it  was,  and  kept  it  solely  for 
purposes  of  public  justice  after  discovering 
the  contents  of  the  envelope;  and  that  it  was 
not  essential  to  the  defendant's  crime  that  he 
should  have  induced  the  magistrate  corruptly 
to  receive  his  monev. 

Attorney  a  Judicial  Officer. —In  State  v.  Currie, 
35  Tex.  17,  it  was  held  that  county  attorneys 
are  "judicial  officers"  within  the  provisions 
of  the  Penal  Code  of  1858  whereby  a  legisla- 
tive, executive,  or  judicial  officer  is  punish- 
able for  accepting  a  bribe,  and  that  they 
might  be  convicted  and  punished  for  that 
offense.    See  State  v.  Henning,  33  Ind.  189. 

Cause  must  be  Pending. — Where  a  judge  was 
charged  with  receiving  money  as  a  bribe  not 
to  forfeit  a  recognizance,  there  being  no  al- 
legation that  any  proceeding  had  been  com- 
menced on  the  recognizance,  or  that  any  was 
to  be  commenced,  and  the  statute  against 
bribery  confining  the  offense  to  acting  "  more 
favorably  to  one  side  than  the  other  in  any 
suit,  matter,  or  cause  pending  or  to  be  brought 
before  him,"  it  was  held,  by  a  divided  court, 
that  there  could  be  no  conviction  upon  the 
charge.  People  v.  Judge,  2  Cal.  564.  See  also 
Newman  v.  State  (Ga.  1895),  23  S.  E.  Rep.  831. 

Selling  Offices. — It  was  held  in  Virginia,  that 
a  corrupt  agreement  between  two  justices  of 
the  peace,  A  and  B,  to  the  effect  that  A 
would  vote  for  C  as  commissioner  of  the 
revenue,  in  consideration  that  B  would  vote 
for  D  as  clerk,  and  the  actual  voting  of  the 
said  two  justices  in  pursuance  of  said  corrupt 
agreement,  was  not  an  offense  within  the 
statute  against  buying  and  selling  offices, 
because  the  bargain  and  sales  prohibited  by 
the  statute  are  those  by  which  the  party 
bargaining  or  selling  is  to  receive  some  profit 


or  some  assurance  of  profit,  directly  or  in- 
directly, to  himself;  but  that  such  a  corrupt 
agreement  (and  the  execution  of  it)  was  a 
misdemeanor  at  common  law,  for  which  an 
information  or  indictment  would  lie.  Com. 
v.  Callaghan,  2  Va.  Cas.  461.  See  Rex  v. 
Vaughan,  4  Burr.  2494;  Waldo  v.  Martin,  2 
C.  &  P.  1,  12  E.  C.  L.  3 ;  Rex  v.  Pollman,  2 
Campb.  229;  Blachford  v.  Preston,  8  T.  R.  89; 
Alvord  v.  Collin,  20  Pick.  (Mass.)  428. 

Arbitrator  a  Judicial  Officer. — An  arbitrator  is 
a  judicial  officer  within  the  meaning  of  the 
statute  punishing  bribery  of  judicial  officers; 
and  a  person  offering  or  paying  money  to  an 
arbitrator,  to  influence  his  decision  in  a  con- 
troversy submitted  to  him,  can  be  convicted  of 
bribery.    State  v.  Lusk,  16  W.  Va.  767. 

3.  Legislative  Officers— Bribery  of  Aldermen. — 
It  was  held  in  Cook  v.  Shipman,  24  111.  614, 
that  a  bond  given  by  a  person  to  induce  a 
member  of  a  committee,  who  was  an  alder- 
man, to  serve  the  interests  of  the  person  exe- 
cuting such  bond  in  the  decision  of  a  matter 
then  before  the  committee,  was  bribery,  and 
that  it  was  none  the  less  so  because  given  to 
the  clerk  for  the  same  purpose,  and  that  it 
would  make  no  difference  to  whom  the  bond 
was  executed. 

In  People  v.  Kerr  (Oyer  and  T.  Ct.),  6  N.  Y. 
Crim.  Rep.  406,  it  was  held  that  personal 
participation  in  a  scheme  to  bribe  aldermen 
was  not  necessary  in  order  for  the  offender  to 
be  convicted  of  bribery,  but  that  the  accom- 
plishment of  the  act  by  means  of  another,  or 
of  others,  was  sufficient. 

Where  the  common  council  of  a  city  which 
was  in  debt  were  induced  to  make  a  contract 
for  paving  streets,  by  reason  of  the  fact  that 
certain  persons  interested  in  the  work  agreed 
to  grade  the  streets  without  expense  to  the 
city,  the  contract  being  let  by  resolution  and 
discussed  in  an  open  meeting  of  the  council, 
it  was  held  that  the  charge  of  bribery  could 
not  be  sustained  against  the  council.  Ford  v. 
North  Des  Moines,  80  Iowa  626. 

An  action  was  brought  against  the  city  of 
New  York,  for  breach  of  a  contract  for  clean- 
ing the  streets,  by  the  assignee  of  the  original 
contractor;  and  it  appeared  from  the  evidence 
that  the  contractor,  acting  on  suggestions 
contained  in  an  anonymous  letter,  had  de- 
posited a  certain  amount  of  money  on  a  table 
in  a  vacant  room  adjoining  the  chambers  of 
the  city  council,  to  which  room  others  besides 
the  contractor  and  members  of  the  council 
had  access.  All  the  members  of  the  council 
who  were  living  at  the  time  of  the  trial,  and 
whose  credibility  was  unimpeached,  swore 
that  they  had  no  knowledge  of  the  deposit, 
and  that  no  part  of  it  had  ever  been  received 
by  them.  There  was  no  evidence  to  the  con- 
trary. The  court  held  that  the  evidence  was 
not  sufficient  to  establish  a  case  of  bribery  in 
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officer,  constitutes  the  offense  of  bribery.1 

2.  Bribery  at  Elections.  —  The  bribery  of  a  voter  is  the  offering  of  a 
valuable  consideration,  either  for  his  vote  or  for  his  forbearing  to  vote, 
and  is  an  indictable  offense  both  at  common  law,3  and  by  statute  in  Eng- 


obtaining  the  contract,  and  the  city  was  there- 
fore liable  for  the  breach.  Devlin  v.  New 
York,  4  Misc.  Rep.  (N.  Y.  C.  PI.)  106. 

Bribery  of  Legislator. — It  was  held  in  Kansas 
v.  Pomeroy,  I  Cent.  L.  J.  411,  414,  that  a 
senator  in  the  state  legislature  is  "an  officer 
of  the  state"  within  the  meaning  of  section 
193  of  the  Kansas  Crimes  Act,  which  defines 
and  punishes  bribery. 

It  is  criminal  for  a  member  of  the  legisla- 
ture to  solicit  money  from  another,  for  himself 
or  any  other  member,  to  influence  his  official 
action.  State  v.  Geyer,  3  Ohio  N.  P.  242,  3 
Ohio  Leg.  News  431.  In  this  case  it  was 
held  also  that  asking  other  members  to  sup- 
port bills  and  resolutions,  collecting  and  pre- 
senting facts  and  reasons  to  them,  and  making 
arguments  to  induce  them  to  give  such  sup- 
port, constitute  official  action  and  the  exercise 
of  official  duty  by  a  legislator,  within  the 
statute  making  it  criminal  for  a  member  to 
solicit  any  valuable  thing  to  influence  him 
with  respect  to  his  official  duty. 

Where  a  defendant  was  being  prosecuted 
under  an  indictment  charging  the  acceptance 
of  a  bribe  while  a  member  of  the  state  senate, 
it  was  held  that  the  privilege  of  a  member  of 
Congress  was  not  available  and  was  properly 
refused;  that  the  indictment  for  bribery  is  not 
arrested  by  such  privilege.  State  v.  Smalls, 
11  S.  Car.  262. 

It  has  been  held  in  Michigan  that,  however 
reprehensible  it  may  be  for  a  member  of  the 
legislature  to  keep  an  "open  house"  for  the 
entertainment  of  members,  it  does  not  estab- 
lish a  case  of  bribery;  that  to  give  entertain- 
ments for  the  purpose  of  unduly  influencing 
legislation  is  wholly  bad  in  morals,  but  that 
it  does  not  constitute  the  crime  of  bribery. 
Randall  v.  Evening  News  Assoc.,  97  Mich.  136. 
See  Marshall  v.  Baltimore,  etc.,  R.  Co.,  16 
How.  (U.  S.)  314;  Wood  v.  McCann,  6  Dana 
(Ky.)  366. 

1.  Executive  Officers— Board  of  U.  S.  Surgeons. 

— It  was  held  in  U.  S.  v.  Kessel,  62  Fed.  Rep. 
57,  that  a  member  of  a  board  of  surgeons  for 
examining  pension  applicants  is  a  person  act- 
ing in  an  official  capacity  within  the  meaning 
of  section  5501  of  the  United  States  Rev.  Stat., 
and  is  therefore  subject,  under  that  section, 
to  an  indictment  for  receiving  a  bribe. 

Constables. — In  State  \v.  Potts,  78  Iowa  656, 
it  was  held  that  a  constable  who  had  in  his 
possession  and  control,  by  virtue  of  his  office, 
a  quantity  of  liquor,  and  who  made  an  agree- 
ment by  which  he  undertook  to  thwart  the 
ends  of  justice  by  using  his  official  position 
for  procuring  the  release  of  such  liquors, 
thereby  subjected  himself  to  the  penalties  for 
the  crime  of  receiving  a  bribe,  notwithstand- 
ing the  fact  that  he  had  in  reality  no  power 
to  issue  an  order  for  the  release  of  the  liquors. 

Township  Trustees. — A  township  trustee  is 
an  "executive  officer"  within  the  meaning  of 
the  statute  punishing  the  bribery  of  any 
judicial,  legislative,  or  executive  officer. 
State  v.  McDonald,  106  Ind.  233. 


In  Shircliff  v.  State,  96  Ind.  369,  it  was  held 
that  a  person  could  be  convicted  of  bribery 
for  promising  to  pay,  or  paying,  any  money  to 
a  school  trustee  to  obtain  the  appointment  of 
a  teacher  in  the  public  school,  even  though 
there  was  no  vacancy  in  such  school  at  the 
time.  But  see  Newell  v.  Com.,  2  Wash. 
(Va.)  88. 

An  officer  is  guilty  of  bribery  for  failure  to 
execute  a  process  on  account  of  receiving  a 
bribe  from  the  person  against  whom  it  is 
issued.    Old  v.  Com.,  18  Gratt.  (Va.)  915. 

Municipal  Officers. — It  has  been  held  that  a 
statute  punishing  bribery  in  the  case  of  "  any 
executive,  legislative,  or  judicial  officer  " 
applies  to  municipal  as  well  as  to  state  officers, 
the  character  of  whose  duties  falls  within  any 
of  these  definitions,  and  a  construction  which 
would  take  cities  and  other  public  corpora- 
tions out  of  the  protection  of  those  laws 
would  be  dangerous  and  unnatural.  People 
v.  Swift,  59  Mich.  529;  People  v.  Jaehne,  103 
N.  Y.  182. 

Police  Officers.— A  police  officer  who  receives 
money  in  consideration  of  his  promise  not  to 
arrest  any  one  of  a  class  of  offenders  against 
criminal  laws  is  guilty  of  receiving  a  bribe, 
and  it  is  immaterial  whether  the  crime  is  sub- 
sequently committed  or  not,  or  whether  the 
officer  made  the  arrest  or  not.  People  v. 
Markham,  64  Cal.  157,  49  Am.  Rep.  700. 

Sheriffs  and  Deputies. — It  was  held  in  O'Brien 
v.  State,  6  Tex.  App.  665,  7  Tex.  App.  181, 
that  where  an  officer  first  suggests  his  willing- 
ness to  a  person  to  accept  a  bribe  for  the 
release  of  a  prisoner  in  his  charge,  thereby 
originating  the  criminal  intent,  apparently 
joining  in  the  criminal  act,  merely  to  entrap 
such  person,  the  case  is  not  within  the  spirit 
of  article  307  of  the  Texas  Criminal  Code,  and 
that  the  defendant  would  not  be  guilty  of 
bribery;  but  that  if  the  defendant  first  offered 
to  bribe  the  officer,  no  subsequent  conduct  of 
the  latter  could  exculpate  the  defendant.  See 
Rath  v.  State  (Tex.  Crim.  App.  1895),  33  S. 
W.  Rep.  229. 

Provost  -  Marshal  -  General.  —  Where  parties 
bribed  an  acting  provost-marshal-general  to 
obtain  the  release  of  cotton  seized  by  military 
authorityof  the  United  States, and  afterwards 
brought  suit  in  the  Court  of  Claims  to  re- 
cover the  amount  of  the  bribe  from  the  United 
States,  it  was  held,  on  appeal,  that  a  party 
who  bribes  an  officer  of  the  United  States  with 
money  cannot  maintain  an  action  to  recover 
same.    Clark  v.  U.  S.,  102  U.  S.  322. 

2.  At  Common  Law  — Rex  v.  Plympton,  2  Ld. 
Raym.  1377;  Rex  v.  Pollman,  2  Campb.  229; 
Russell  v.  Com.,  3  Bush  (Ky.)  469;  Curran 
v.  Taylor,  92  Ky.  537,  citing  2  Am.  and  Eng. 
Encyc.  ok  Law  (1st  ed.)  530;  Com.  v.  Shaver, 
3  W.  &  S.  (Pa.)  338;  Com.  v.  Walter,  86  Pa. 
St.  15;  Nichols  v.  Mudgett,  32  Vt.  546;  State 
v.  Jackson,  73  Me.  91,  40  Am.  Rep.  342,  in 
which  the  court  quotes  from  the  opinion  of 
Paxson,  J.,  in  Com.  v.  McHale  (Pa.  1881), 
24  Alb.  L.  J.  412,  as  follows:  "  We  are  of  the 
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land1  and  in  many  of  the  states  ■ 

opinion  that  all  such  crimes  as  especially 
affect  public  society  are  indictable  at  common 
law.  The  test  is  not  whether  precedents  can 
be  found  in  the  books,  but  whether  they 
affect  the  public  policy  or  economy.  It  needs 
no  argument  to  show  that  the  acts  charged  in 
these  indictments  are  of  this  kind.  They  are 
not  only  offenses  which  affect  public  society, 
but  they  affect  it  in  the  gravest  manner.  An 
offense  against  the  freedom  and  purity  of  the 
election  is  a  crime  against  the  nation.  It 
strikes  at  the  foundation  of  republican  institu- 
tions. Its  tendency  is  to  prevent  the  expres- 
sion of  the  will  of  the  people  in  the  choice  of 
rulers,  and  to  weaken  the  public  confidence 
in  elections.  When  this  confidence  is  once 
destroyed,  the  end  of  popular  government  is 
not  distant.  Surely,  if  a  woman's  tongue 
can  so  far  affect  the  good  of  society  as  to  de- 
mand her  punishment  as  a  common  scold,  the 
offense  which  involves  the  right  of  a  free 
people  to  choose  their  own  rulers  in  the 
manner  pointed  out  by  law,  is  not  beneath 
the  dignity  of  the  common  law,  nor  beyond 
its  power  to  punish.  The  one  is  an  annoy- 
ance to  a  small  portion  of  the  body  politic, 
the  other  shakes  the  social  fabric  to  its 
foundations." 

In  Rex  v.  Pitt,  3  Burr.  1335,  the  defendant 
being  indicted  for  bribery  at  an  election  for 
members  of  Parliament,  Lord  Mansfield,  in 
delivering  the  opinion  of  the  court,  said: 
"  This  crime  certainly  still  remains  a  crime 
at  common  law.  The  legislature  [by  Act  of  2 
Geo.  II.,  c.  24]  never  meant  to  takeaway  the 
common-law  crime,  but  to  add  a  penal 
action." 

1.  English  Statutes. — The  common  law  not 
being  found  sufficient  to  prevent  the  evil  of 
bribery,  heavy  penalties  have  been  imposed 
by  different  statutes  upon  this  offense  in 
England,    1  Russ.  Cr.  (9th  Am.  ed.)  224. 

Not  Essential  that  Bribed  Party  Votes.— It  was 
held  under  Stat.  2  Geo.  II.,  c.  24,  that  a  per- 
son who  gave  money  to  another  to  induce 
him  to  vote  for  a  certain  candidate  for  Par- 
liament was  liable  to  the  penalty  of  five 
hundred  pounds  for  corrupting  voters,  even 
though  the  other  party  did  not  vote  at  all. 
Henslow  v.  Fawcett,  3  Ad.  &  El.  51,  30  E.  C. 
L.  24. 

Expenses  of  Electors. — When  an  election  was 
to  take  place,  the  question  whether  paying 
the  expenses  of  bringing  up  "out-voters" 
was  legal  was  discussed  in  the  committee 
room  of  one  of  the  candidates.  The  candidate, 
after  referring  to  a  law  book,  said  that  it  was, 
but  that  it  must  be  limited  to  the  payment  of 
expenses  out  of  pocket.  A  circular  had  been 
previously  prepared  and  printed  requesting 
"out-voters"  to  come  up  and  vote  for  this 
candidate;  upon  such  candidate  making  this 
declaration  of  his  opinion,  a  clerk  to  an 
agent  of  the  candidate  (without  any  express 
direction  from  the  candidate  or  from  his 
agent)  wrote  at  the  bottom  of  each  circular, 
"Your  railway  expenses  will  be  paid."  A 
voter  who  resided  at  some  distance  from  the 
place  of  election  received  one  of  these  cir- 
culars, with  this  added  note.  He  came  up 
and  voted  for  this  candidate,  and  afterwards 


\  the  United  States*     It  is  likewise 

received  the  sum  of  eight  shillings,  the  ex- 
penses to  which  he  had  bona  fide  been  put 
by  his  journey.  It  was  held  that  the  words 
added  to  the  circular  must  be  treated  as 
written  by  the  authority  of  the  candidate; 
that  the  promise  and  payment  were  forbid- 
den by  the  17  and  18  Vict.,  c.  102,  §  2,  and 
must  for  the  purpose  of  that  statute  be 
treated  as  "corruptly"  made.  Cooper  v. 
Slade,  6  H.  L.  Cas.  746. 

In  the  earlier  case  of  Bremridge  v.  Camp- 
bell, 5  C.  &  P.  186,  24  E.  C.  L.  270,  Lord 
Tindal  left  it  to  the  jury  to  say  whether 
sums  alleged  to  have  been  paid  for  the  travel- 
ing expenses  of  voters  were  bona  fide  paid  for 
such  expenses,  or  were  paid  to  induce  them 
to  give  their  votes,  and  whether  any  part 
was  a  bonus  over  and  above  the  actual  ex- 
penses; and  the  fact  that  every  voter  com- 
ing from  the  same  place  to  the  election 
was  paid  the  same  sum  was  said  to  be  a 
suspicious  circumstance  indicating  bribery. 
See  also  Tomline  v.  Tyler,  44  L.  T.  187.  By 
section  1  of  Stat.  21  and  22  Vict.,  c.  87,  it  is 
made  lawful  for  any  candidate  or  his  duly 
appointed  agent  to  provide  conveyance  for 
any  voter  for  the  purpose  of  polling  at  an 
election. 

Joint  Candidacy — Bribery  by  One. — Where  a 
candidate  for  election  to  Parliament  had 
been  guilty  of  bribery  through  his  agent  by 
reason  of  acts  committed  by  such  agent  to 
procure  votes  for  him  at  the  election,  and 
subsequently  to  such  acts  of  bribery  another 
candidate  coalesced  with  him,  in  ignorance 
of  any  previous  corruption  and  {having  no 
reason  to  suspect  its  existence,  it  was  held 
that  such  last  mentioned  candidate  was  not 
liable,  by  reason  of  the  joint  candidacy,  to  be 
unseated  in  respect  of  such  acts  of  bribery. 
In  re  Boston  Election  Petition,  L.  R.  10 
C.  P.  168. 

The  fact  that  all  the  candidates  agree  in 
the  payment  of  certain  sums  to  out-voters 
does  not  render  the  act  any  the  less  bribery. 
Bremridge  v.  Campbell,  5  C.  &  P.  186,  24 
E.  C.  L.  270. 

Acceptance  of  Promissory  Note. — It  was  held 
in  Sulston  v.  Norton,  3  Burr.  1235,  that  the 
giving  of  money  for  a  note  which  is»to  be 
returned  to  the  maker  when  he  has  voted  as 
required,  is  bribery. 

Offering  Employment. — It  is  held  in  Harding 
v.  Stokes,  1  M.  &  W.  354,  that  a  person  who 
corruptly  promised  to  give  employment  in 
hauling  stones,  at  a  certain  hire,  as  a  reward 
to  a  voter  to  give  his  vote  for  a  particular 
candidate,  was  guilty  of  bribery,  since  em- 
ployment is  a  reward  within  the  purview  of 
5  and  6  Wm.  IV.,  c.  76,  §  54,  punishing 
bribery. 

Furnishing  Refreshment.  —  It  is  a  culpable 

offense  under  the  English  statute  to  furnish 
refreshments  or  liquor  to  voters  for  the  pur- 
pose of  influencing  their  votes  in  favor  of 
any  particular  candidate.  Hughes  v.  Mar- 
shall, 5  C.  &  P.  151,  24  E.  C.  L.  250;  Ward  v. 
Nanney,  3  C.  &  P.  399,  14  E.  C.  L.  369. 

2.  A  Candidate's  Agreement  to  Discharge  His 
Debtor  in  Consideration  of  the  Influence  of  the 
latter  to  procure  the  election  of  the  candi- 
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bribery  in  the  voter  to  ask,  receive,  or  take  money  or  other  reward  by  way 
of  gift,  loan,  or  other  device,  for  giving  his  vote  for  a  particular  candidate, 
or  for  forbearing  to  vote  at  all  at  any  election.1 

Disqualification  to  Hold  Office. — By  the  common  law,  an  election  procured  by 
bribery  is  void  ;2  and  by  statutory  and  constitutional  provision,  in  many 
jurisdictions,  bribery  at  elections,  either  effected  or  attempted,  is  a  disqualifica- 
tion for  office.3 


date  is  void,  and  is  a  criminal  act  under  the 
statutes  of  Vermont.  Nichols  v.  Mudgett, 
32  Vt.  546. 

A  Candidate's  Agreement  to  Reimburse  an  Asso- 
ciation for  Campaign  Expenses,  such  as  adver- 
tising, room  rents,  clerk  hire,  postage,  etc.,  is 
bribery.    Foley  v.  Speir,  100  N.  Y.  552. 

Immaterial  whether  Election  be  State  or  Na- 
tional.— In  Texas,  where  the  defendant  was 
indicted  under  a  statute  against  bribing  elec- 
tors, it  was  held  that  it  was  immaterial 
whether  the  election  was  for  a  state  officer 
or  for  a  congressman  of  the  United  States. 
State  v.  Franks,  38  Tex.  640.  See  U.  S.  v. 
McBosley,  29  Fed.  Rep.  897. 

Constitutional  Provision  against  Violation  of 
Election  Law  Includes  Laws  Thereafter  Passed.— 
It  has  been  held  in  Pennsylvania  that  when 
the  constitution  speaks  of  the  violation  of 
any  election  law,  it  does  not  mean  merely 
such  election  laws  as  were  in  force  when  it 
was  adopted.  It  includes  any  election  law 
then  in  existence,  or  thereafter  to  be  passed 
by  the  legislature,  which  that  body  had  a 
right  to  pass.  Leonard  v.  Com.,  112  Pa.  St. 
607. 

Elections  by  City  Councils  or  Legislative 
Bodies.  — Section  1586  of  the  Kentucky  stat- 
utes, directed  against  bribery  at  elections, 
was  not  intended  to  be  restricted  to  elections 
by  the  people,  but  embraces  elections  of  offi- 
cers by  members  of  city  councils  or  legislative 
bodies.    Com.  v.  Root,  96  Ky.  533. 

Nominating  Conventions. — It  is  held  in  Com. 
v.  Bell,  145  Pa.  St.  374,  that  the  words  "of- 
fense of  bribery,"  as  used  in  the  Pennsyl- 
vania constitution,  mean  all  bribery,  whether 
at  common  law,  under  the  constitution  itself, 
or  under  any  statute,  and  include  bribery  at 
nominating  conventions  or  delegate  elec- 
tions.   See  Leonard  v.  Com.,  112  Pa.  St.  607. 

Agreement  to  Serve  for  Less  than  Legal  Fees 
Bribery. — In  Missouri,  where  a  candidate  for 
probate  judge  publicly  pledged  hims'elf  to  the 
electors  of  the  district  that,  if  elected,  he 
would  perform  the  duties  of  the  office  for 
less  than  half  the  legal  fees,  and,  as  the  result 
of  such  pledge,  taxpayers  who  would  not 
otherwise  have  voted  for  him  were  induced 
to  do  so,  whereby  he  was  elected,  it  was 
held  that  such  pledge  was  corrupting  and 
demoralizing  in  its  tendency.  State  v.  Col- 
lier, 72  Mo.  13,  37  Am.  Rep.  417,  18  Am.  L. 
Reg.  N.  S.  768. 

Agreement  to  Pay  Percentage  of  Salary  or  Fees 
Into  Treasury. — It  has  been  held  in  Oregon 
that  a  promise  made  by  a  candidate  for  office 
to  the  electors  of  the  county  that,  if  elected, 
he  would  pay  a  certain  percentage  of  his 
■salary  into  the  county  treasury,  was  not  an 
offer  to  bribe  voters,  punishable  under  section 
354  of  the  Civil  Code  by  rendering  him  in- 
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eligible  to  the  office,  unless  it  appeared  that 
such  promise,  if  performed,  would  inure  to 
the  benefit  of  the  voters  influenced  thereby. 
State  v.  Dustin,  5  Oregon  375,  20  Am.  Rep. 
746.  But  compare  Carrothers  v.  Russell,  53 
Iowa  346,  36  Am.  Rep.  222;  and  see  Harvey  v. 
Tama  County,  53  Iowa  228. 

Agreement  to  Remit  Percentage  of  Railroad 
Aid  Tax. — Where  a  committee  was  appointed 
by  the  citizens  of  a  town  to  canvass  an- 
other township  in  the  county  for  the  pur- 
pose of  authorizing  a  railroad  aid  tax,  and 
the  railroad  afterwards  employed  one  of  the 
same  committee  to  canvass  on  its  own  behalf, 
and  he  induced  electors  to  vote  for  the  tax, 
offering  them  fifty  cents  on  the  dollar  for  all 
certificates  of  taxes  paid  by  them,  it  was  held 
that  this  was  bribery.  Chicago,  etc.,  R.  Co. 
v.  Shea,  67  Iowa  728. 

Inducements  Offered  to  Change  Location  of 
County  Seat. — It  has  been  held  in  loiva  that 
to  give  facilities  for  the  convenience  of  the 
whole  county  as  an  inducement  to  change  the 
location  of  a  county  seat,  or  the  offer  of  an 
advantage  to  the  entire  public  to  induce  elec- 
tors to  vote  for  such  change  in  location,  does 
not  constitute  bribery.  Dishon  v.  Smith,  10 
Iowa  212.  See  also  Neal  v.  Shinn,  49  Ark. 
227;  Hall  v.  Marshall,  80  Ky.  552;  Wells  v. 
Taylor,  5  Mont.  202;  and  contra,  Ay  res  v. 
Moan,  34  Neb.  210. 

1.  Reception  of  Bribe  by  Voter. — Com.  v. 
Stephenson,  3  Mete.  (Ky.)  226.  See  Walsh 
v.  People,  65  111.  58,  16  Am.  Rep.  569. 

Reception  of  Money  after  Election  Held  Not  to 
be  Bribery. — It  was  held  in  Huntingtower  v. 
Gardiner,  1  B.  &  C.  297,  8  E.  C.  L.  128,  that 
where  a  voter  receives  money  after  an  elec- 
tion for  having  voted  for  a  particular  candi- 
date, no  agreement  for  such  payment  having 
been  made  before  the  election,  this  is  not 
bribery  within  the  purview  of  2  Geo.  II.,  c.  24. 
See  Hutchinson  v.  State,  36  Tex.  293. 

2.  Dougl.  Eng.  Election  Cases  403,  note; 
State  v.  Purdy,  36  Wis.  213,  14  Am.  L.  Reg. 
N.  S.  90. 

3.  Disqualification  for  Office. — iStimsonAm. 
Statute  Law,  §  223;  Carrothers  v.  Russell,  53 
Iowa  346,  36  Am.  Rep.  222;  State  v.  Elting, 
29  Kan.  397;  State  v.  Collier,  72  Mo.  13,  37 
Am.  Rep.  417,  18  Am.  L.  Reg.  N.  S.  768; 
State  v.  Dustin,  5  Oregon  375,  20  Am.  Rep. 
746;  Leonard  v.  Com.,  112  Pa.  St.  607;  Com. 
v.  Walter,  86.  Pa.  St.  15;  State  v  Humphries, 
74  Tex.  466;  State  v.  Olin,  23  Wis.  309;  State  v. 
Purdy,  36  Wis.  213,  14  Am.  L.  Reg.  N.  S.  90. 

It  was  held  in  State  v.  Humphries,  74  Tex. 
466,  that,  under  the  provisions  of  the  Texas 
statute,  an  officer  cannot,  by  quo  warranto, 
be  removed  from  his  office  for  such  an  act 
charged  against  him,  before  a  legal  convic- 
tion of  the  offense. 
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3.  Bribery  of  Witnesses. — By  statutes  in  some  states  it  is  specifically  provided 
that  a  person  who  gives,  offers,  or  promises  any  witness,  or  person  about  to  be 
called  as  a  witness,  any  money,  or  other  thing  of  value,  to  influence  his 
testimony,  or  to  induce  him  to  absent  himself  from  a  court  of  justice  where 
he  is  under  obligation  to  give  testimony,  is  guilty  of  bribery  ;  and  if  a  witness, 
or  one  who  is  about  to  become  a  witness,  receives,  agrees,  or  offers  to  receive 
any  money,  or  other  thing  of  value,  for  such  purpose,  he  is  likewise  guilty  of 
the  offense.1 

IV.  Attempts  to  Bribe. — The  attempt  or  offer  to  bribe  a  person,  even 
though  there  be  no  delivery  or  acceptance  of  the  gift  or  reward  offered, 
is  a  misdemeanor  at  common  law,*  and  is  also  punishable  by  statute  just 


It  has  been  decided  in  New  York  that,  in 
the  absence  of  constitutional  or  statutory 
provisions  so  declaring,  ineligibility  to  office 
or  disability  to  hold  office  cannot  be  pro- 
nounced by  the  court  because  of  bribery  or  at- 
tempts to  bribe  electors;  but  votes  cast  under 
the  influence  of  a  bribe,  proved  to  have  been 
so  given,  should  not,  on  the  grounds  of  public 
policy  and  because  of  the  criminality  of  the 
act,  be  counted;  this,  however,  goes  only  to 
the  count — to  the  allowance  of  the  vote — and 
does  not  touch  the  question  of  disability  to 
hold  office  because  of  bribery.  People  v. 
Thornton,  25  Hun  (N.  Y.)  456,  reversing 
People  v.  Thornton,  60  How.  Pr.  (N.  Y. 
Supreme  Ct.)  457;  Com.  v.  Shaver,  3  W.  &  S. 
(Pa.)  338. 

It  has  been  held  in  Colorado  that  Stat.  5  and 
6  Edw.  VI.,  c.  16,  in  so  far  as  that  statute 
disqualifies  a  person  from  holding  an  office 
which  he  has  resorted  to  corrupt  means  to 
obtain,  is  not  in  force  in  that  state.  People 
v.  Goddard,  8  Colo.  461. 

1.  Bribing  Witness. — See  N.  Y.  Penal  Code, 
§§80,  113;  Tex.  Penal  Code,  §§137,  138. 

It  is  held  in  Bushel  v.  Barrett,  R.  &  M. 
434,  21  E.  C.  L.  483,  that  the  bribery  of  a 
person  to  absent  himself  from  attending  as  a 
witness  before  justices,  in  relation  to  offenses 
against  the  revenue  laws,  is  an  infamous 
offense;  the  court  holding  that  the  magni- 
tude of  the  judicial  proceeding  which  it  is 
attempted  to  obstruct  is  immaterial;  the  at- 
tempt to  pervert  is  the  same,  whether  it  be 
on  a  charge  of  high  treason  or  misdemeanor. 
See  Rex  v.  Steventon,  2  East  362;  Rex  v. 
Lawley,  2  Stra.  904. 

It  is  held  in  State  v.  Keyes,  8  Vl.  57,  30  Am. 
Dec.  450,  that  persuading  a  witness  to  absent 
himself  from  a  public  prosecution  on  the 
part  of  the  state  is  not  an  infamous  but  is  an 
indictable  offense,  and  this  even  where  the 
witness  has  not  been  regularly  served  with  a 
subpoena,  but  is  known  to  be  a  material  wit- 
ness, and  to  be  relied  upon  by  the  state.  On 
this  latter  point  the  court  said:  "  It  will  not 
do,  for  a  moment,  to  admit  that  the  respond- 
ent might  anticipate  the  officers  of  justice, 
and  secrete,  bribe,  or  intimidate  the  state 
witnesses  from  attending  the  trial  of  public 
prosecutions,  and  not  be  liable  for  any  act 
done,  until  a  subpcena  had  been  legally  served 
upon  the  witness.  This  view  will  leave  un- 
touched the  most  corrupting  field  for  offenses 
of  this  character."  See  also  State  v,  Ames, 
64  Me.  386.  But  see  State  v.  Hughes,  43 
Tex.  518. 


Guilt  or  Innocence  of  Party  against  Whom 
Witness  is  to  Testify  Immaterial. — In  State  v. 
Carpenter,  20  Vt.  9,  the  court  said:  "  In 
offenses  of  this  kind  [bribery  of  a  witness] 
guilt  or  innocence  does  not  depend  upon 
the  guilt  or  innocence  of  the  original  party, 
against  whom  the  witness  may  be  subpoenaed, 
or  recognized,  to  appear;  nor  upon  the  suffi- 
ciency or  insufficiency  of  the  original  indict- 
ment. To  thwart  or  obstruct  the  due  admin- 
istration of  justice,  by  violence,  bribery, 
threats,  or  other  unlawful  means,  whether  in  ' 
preventing  the  attendance  of  witnesses,  jury- 
men, or  other  officers  of  court,  is  a  high- 
handed offense,  which  strikes  at  the  vitals  of 
judicial  proceedings,  and  subjects  to  severe 
animadversion  in  every  well-ordered  commu- 
nity. The  attempt  to  commit  such  an  act, 
it  is  well  settled,  is  itself  a  substantive 
offense,  punishable  by  the  common  law."  See 
also  State  v.  Biebusch,  32  Mo.  276;  Jackson 
v.  State,  43  Tex.  421. 

Immateriality  of  Witness's  Testimony  No  De- 
fense.—  It  was  held  in  Com.  v.  Reynolds,  14 
Gray  (Mass.)  87,  74  Am.  Dec.  665,  that  the 
fact  that  the  testimony  of  the  witness  alleged 
to  have  been  bribed  to  absent  himself  from 
the  court,  after  being  duly  served  with  a 
subpcena,  was  immaterial,  would  constitute 
no  defense  to  a  charge  of  bribing  such  wit- 
ness to  remain  away  from  court;  since  it 
is  the  duty  of  a  witness  to  obey  a  summons, 
though  he  cannot  give  any  material  testi- 
mony; and  it  is  a  crime  in  him  who  dissuades 
and  prevents  the  witness  from  obeying  the 
summons.  On  this  point  see  State  v.  Bailer, 
26  W.  Va.  90,  53  Am.  Rep.  66. 

In  Texas  it  has  been  held  that,  in  order  to 
sustain  a  conviction  for  offering  to  bribe  a 
witness,  it  is  not  necessary  to  allege  or  prove 
that  an  indictment  had  been  found  on  the 
criminal  charge  about  which  he  was  expect- 
ed to  testify,  or  that  a  subpoena  had  issued 
for  such  witness.  Jackson  v.  State,  43  Tex. 
421. 

2.  At  Common  Law. — In  Rex  v.  Vaughan,  4 
Burr.  2494,  the  charge  was  for  an  attempt  to 
corrupt  the  Duke  of  Grafton,  a  member 
of  the  privy  council,  by  solicitation  to  induce 
him  for  a  bribe  to  procure  an  office  for  the 
applicant.  Lord  Mansfield,  with  the  concur- 
rence of  the  other  judges,  said  that  he  was 
clear  that  the  offense  charged  was  a  misde- 
meanor and  punishable  as  such.  And,  in 
the  course  of  his  judgment,  his  lordship 
said:  "  If  a  party  offers  a  bribe  to  a  judge, 
meaning  to  corrupt  him  in  a  case  depending 
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as  the  substantive  offense  is  punished.1 

before  him,  and  the  judge  taketh  it  not,  yet 
this  is  an  offense,  punishable  by  law,  in  the 
party  that  offers  it.  3  Inst.  147.  So,  also,  a 
promise  of  money  to  a  corporator  to  vote  for 
a  mayor  of  a  corporation,  as  in  Rex  v.  Plymp- 
ton,  2  Ld.  Raym.  1377.  And  so,  also,  must  be 
an  offer  to  bribe  a  privy  councillor  to  advise 
the  king."  Followed  in  Rex  v.  Cripland,  11 
Mod.  387. 

Where  an  affidavit  was  presented  to  the 
court  that  a  police  officer  was  offered  a  thou- 
sand pounds  to  assist  a  party  in  obtaining  pos- 
session of  a  ward  in  the  Court  of  Chancery, 
who  had  a  fortune  of  five  thousand  pounds, 
and  who  afterwards  married  such  party, 
Lord  Eldon,  Ch.,  said:  "The  endeavor  to 
bribe  a  man  to  commit  an  offense  is  itself  a 
very  serious  offense;  and,  if  the  charge  in 
this  affidavit  is  true,  the  person  who  made 
that  offer  may  not  be  aware  of  his  danger." 
Wade  v.  Broughton,  3  Ves.  &  B.  172. 

It  was  held  in  State  v.  Ellis,  33  N.  J.  L.  102, 
97  Am.  Dec.  707,  that  an  attempt  to  bribe  a 
member  of  the  city  council  to  vote  for  a  meas- 
ure, whether  such  measure  was  already  be- 
fore the  council  or  not  when  the  attempt  was 
made,  is  an  indictable  offense  at  common  law, 
regardless  of  the  question  as  to  whether  the 
council  had  the  authority  to  grant  the  privi- 
lege asked  for,  or  whether  the  applicant  could 
avail  himself  of  it  in  case  it  should  be  granted. 

It  was  held  in  Com.  v.  Chapman,  1  Va. 
Cas.  138,  that  an  attempt  to  bribe  a  deputy 
sheriff,  by  corrupt  offer  of  money  to  induce 
him  to  summon  such  persons  on  a  jury  as 
the  defendant  might  designate,  was  an  indict- 
able offense  at  common  law. 

Tends  to  Corruption. — In  Walsh  v.  People, 
65  111.  58,  16  Am.  Rep.  569,  Thornton,  J.,  in 
delivering  the  opinion  of  the  court,  said: 
"  Why  is  the  mere  unsuccessful  attempt  to 
bribe  criminal  ?  The  officer  refuses  to  take 
the  offered  reward,  and  his  integrity  is  un- 
touched —  his  conduct  uninfluenced  by  it. 
The  reason  for  the  law  is  plain.  The  offer  is  a 
sore  temptation  to  the  weak  or  the  depraved. 
It  lends  to  corrupt,  and,  as  the  law  abhors 
the  least  tendency  to  corruption,  it  punishes 
the  act  which  is  calculated  to  debase,  and 
which  may  affect  prejudicially  the  morals  of 
the  community.  The  attempt  to  bribe  is, 
then,  at  common  law  a  misdemeanor,  and  the 
person  making  the  offer  is  liable  to  indict- 
ment and  punishment."  See  also  State  v. 
Ames,  64  Me.  386;  State  v.  Jackson,  73  Me. 
91,  40  Am.  Rep.  342;  State  v.  Keyes,  8  Vt.  57, 
30  Am.  Dec.  450;  State  v.  Carpenter,  20  Vt. 
9;  Collins  v.  State,  25  Tex.  Supp.  202;  Bare- 
field  v.  State,  14  Ala.  603,  where  it  was  held 
that  an  offer  to  bribe  a  justice  of  the  peace 
corruptly  to  decide  a  cause  not  then  pending, 
but  afterwards  to  be  instituted  before  him, 
the  bribe  not  being  accepted  or  the  suit  insti- 
tuted, while  not  punishable  under  the  statute 
of  Alabama  by  confinement  in  the  peniten- 
tiary, was  indictable  at  common  law  as  a  mis- 
demeanor. And  compare  People  v.  Markham, 
64  Cal.  157,  49  Am.  Rep.  700.  See  People  v. 
Judge,  2  Cal.  564. 

Offer  to  Receive  a  Bribe.— In  Walsh  v.  People, 


65  111.  58,  16  Am.  Rep.  569,  it  was  held  that 
it  is  an  indictable  offense  at  common  law  for 
a  public  officer  to  offer  to  receive  a  bribe; 
the  court  saying:  "  According  to  the  well-es- 
tablished principles  of  the  common  law,  the 
proposal  to  receive  the  bribe  was  an  act  which 
tended  to  the  prejudice  of  the  community; 
greatly  outraged  public  decency;  was  in  the 
highest  degree  injurious  to  the  public  morals; 
was  a  gross  breach  of  official  duty,  and  must, 
therefore,  be  regarded  as  a  misdemeanor,  for 
which  the  party  is  liable  to  indictment.  It 
is  an  offense  more  serious  and  corrupting  in 
its  tendencies  than  an  ineffectual  attempt  to 
bribe."  See  also  O'Brien  v.  State,  6  Tex. 
App.  665,  7  Tex.  App.  181.  And  compare 
Hutchinson  v.  State,  36  Tex.  293,  where  it 
was  held,  previous  to  the  revision  of  1879, 
that  an  offer  to  accept  a  bribe  was  not  pun- 
ishable under  the  laws  of  the  state  of  Texas. 

Offer  to  Bribe— Suggestion  of  Other  Party  No 
Defense. — Upon  an  indictment  for  offering  a 
bribe,  the  fact  that  the  party  to  whom  the 
offer  was  made  suggested  his  willingness  to 
receive  it  is  no  defense.  Rath  v.  State  (Tex. 
Crim.  App.  1895),  33  S.  W.  Rep.  229. 

1.  Under  State  Statutes — Alabama. — It  was 
held  in  Caruthers  v.  State,  74  Ala.  406,  that 
an  offer  made  by  the  defendant  to  a  juror  to 
"  chop  cotton  a  week  "  for  him  if  he  would 
secure  his  acquittal,  was  an  offer  to  bribe 
such  juror,  and  was  an  indictable  offense 
under  the  Alabama  Code  of  1876. 

California. — It  was  held  in  People  v.  Ah 
Fook,  62  Cal.  493,  that  the  crime  of  offering 
to  bribe  an  executive  officer  is  complete  with- 
out the  tender  or  production  of  the  money, 
under  section  67  of  the  California  Penal  Code. 

Indiana. — State  v.  McDonald,  106  Ind.  233, 
where  the  court  held  that  an  offer  to  a  town- 
ship trustee  that  if  he,  as  such  trustee, 
would  purchase  twelve  sets  of  reading  charts 
for  the  sum  of  one  hundred  and  seventy-five 
dollars,  the  vendor  would  then  give  him  a 
voucher  and  receipt  in  his  favor  for  one  hun- 
dred and  ninety-four  dollars  on  the  township, 
was  an  attempt  to  bribe,  and  indictable,  un- 
der section  2009  of  Rev.  Stat,  of  Indiana. 

Kansas.  —  In  re  Bozeman,  42  Kan.  451, 
where  it  was  held  that  an  attempt  to  bribe  a 
member  of  a  school  board  to  induce  the  mak- 
ing of  a  contract  to  put  up  lightning-rods  on 
the  schoolhouse  was  an  indictable  offense, 
under  the  Kansas  Crimes  Act. 

Ohio. — It  was  held  in  Watson  v.  State,  39 
Ohio  St.  123,  that  an  attempt  by  a  bribe  to 
influence  the  vote  of  a  member  of  the  legis- 
lature upon  a  pending  bill,  either  in  a  com- 
mittee of  which  he  is  a  member,  or  in  the 
house  when  the  bill  is  put  to  a  vote,  is  a  crime 
under  the  Ohio  statute. 

Texas. — In  O'Brien  v.  State,  6  Tex.  App. 
665,  the  defendant  was  charged  with  offering 
to  bribe  a  deputy  sheriff  to  release  a  prisoner 
under  his  charge.  It  was  there  held  that  an 
actual  tender  of  the  bribe  was  not  necessary 
to  perfect  the  crime  of  offering  a  bribe,  as 
contemplated  by  the  Texas  statute;  that  any 
expression  of  an  ability  to  produce  a  bribe  as 
a  gift  to  an  officer  to  induce  him  to  release  a 
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prisoner,  is  all  that  is  necessary  to  perfect 
the  crime  charged.  See  also  Scoggins  v. 
State,  i8  Tex.  App.  298;  Collins  v.  State,  25 
Tex.  Supp.  202;  Jackson  v.  State,  43  Tex.  421. 

United  States— Attempt— Offer  by  Moil- 
Place  of  Offense.  — U  is  held  in  U.  S.  v.  Wor- 
rall,  2  Dall.  (Pa.)  384,  that  an  attempt  to  bribe 
a  commissioner  of  the  revenue,  to  influence 
his  action  in  reference  to  contracts  for  build- 
ing a  lighthouse,  is  an  indictable  offense.  It 
is  also  held  in  this  case  that  an  offer  of  a  bribe 
made  by  letter,  mailed  in  one  state  and  re- 
ceived in  another,  completed  the  offense  both 
at  the  place  where  the  letter  was  mailed  and 
at  the  place  where  it  was  received.  See  also 
U.  S.  v.  Hendric,  2  Sawy.  (U.  S.)  476. 

Bribing  Revenue  Officer  to  Burn  Distillery. 
— It  was  held  in  U.  S.  v.  Gibson,  47  Fed.  Rep. 
833,  that  a  person  offering  an  internal-revenue 
officer  a  bribe  to  set  fire  to  a  distillery,  within 
the  limits  of  a  state,  is  not  guilty  of  an  offer 
to  bribe  within  the  purview  of  the  United 
States  Rev.  Stat.,  §  5451,  which  makes  it 
a  crime  to  offer  to  bribe  an  officer  of  the 
United  States,  with  intent  to  influence  him  to 
do,  or  omit  to  do,  any  act  in  violation  of  his 
lawful  duty  ;  since  that  statute  applies  only  to 
acts  within  the  official  functions  of  the  officer, 
and  the  mere  fact  that  an  internal-revenue 
officer  has  the  right,  by  virtue  of  his  office,  to 
enter  the  distillery  at  any  time,  does  not  make 
it  a  part  of  his  duty  to  protect  the  distillery, 
or  the  contents  thereof,  from  violence,  injury, 
or  destruction  ;  that  it  would  not  be  a  crime 
under  any  law  of  the  United  States  for  a 
revenue  officer  to  set  fire  to  a  distillery,  and, 
therefore,  it  is  not  a  crime  against  the  United 
States  for  a  person  to  bribe  or  offer  to  bribe 
him  to  do  it. 

England  —  Corrupting  or  Offering  to  Corrupt 
Voter. — It  was  held  in  Harding  v.  Stokes,  2 
M.  &  W.  233,  that  under  the  Municipal  Cor- 
ruption Act,  5  and  6  Wm.  IV.,  c.  76,  $5  54,  the 
offense  of  corrupting  a  voter  is  complete 
where  the  bribe  is  offered  and  accepted,  and 
the  voter  promises  to  vote  in  pursuance  of 
the  corrupt  contract,  although  he  may  break 
his  promise,  or  may  never  have  intended  to 
perform  it  ;  but  where  a  bribe  is  offered  and 
not  accepted,  the  offense  is  that  of  offering  to 
corrupt,  and  it  is  for  the  jury  to  say  whether 
there  was  a  complete  agreement  or  not. 

Offer  to  Remunerate  Loss  of  Time  is  Bribery. — 
It  was  held  in  Simpson  v.  Yeend,  L.  R.  4  Q. 
B.  626,  under  17  and  18  Vict.,  c.  102,  §  2,  that 
an  offer  to  remunerate  a  voter  for  loss  of  time 
in  case  he  Would  vote  for  a  certain  candidate, 
was  an  offer  or  attempt  to  bribe,  under  the 
provisions  of  that  statute. 

Offering  Bribe  of  a  Third  Person. — The  con- 
veyance to  a  juror  of  the  offer  of  a  third  per- 
son of  a  bribe  to  influence  the  conduct  of 
such  juror,  is  the  offer  of  a  bribe  by  the  per- 
son conveying  such  offer,  and  is  none  the  less 
so  from  the  fact  that  the  money  or  other 
valuable  consideration  constituting  the  bribe 
is  not  to  be  paid  by  him.  People  v.  Northey, 
77  Cal.  620.  See  Com.  v.  Petroff,  I  Crim. 
L.  Mag.  716,  and  note. 

Distinction    between    the    Words  "Give," 
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"Offer,"  "Promise,"  and  "Procure." — In  State 

v.  Harker,  4  Harr.  (Del.)  559,  Booth,  C.J., 
drew  this  distinction  between  the  words 
"give,"  "offer,"  "  promise,"  and  "procure," 
as  used  in  the  bribery  acts  of  that  state:  "To 
give  a  reward  by  way  of  bribe,  is  to  pass  or 
deliver  the  reward  or  bribe  immediately  to 
another;  to  offer  it,  is  to  present  it  for  accept- 
ance or  rejection;  to  promise  it,  is  to  make  a 
declaration  or  engagement  that  it  shall  be 
given;  and  to  procure  it,  is  to  obtain  it  from 
others." 

1.  Fire  Insurance.  (See  also  the  title  Fire 
Insurance.) — Where  the  owner  of  a  brick 
house,  which  he  had  kept  insured,  found  it 
necessary,  on  account  of  the  settling  of  one 
of  the  walls,  to  replace  it  temporarily  with 
wood,  which  the  insurance  agent  knew;  and, 
upon  taking  out  a  new  policy,  the  owner 
stated  to  the  agent  that  the  building  was  in 
good  repair,  but  in  the  same  conversation 
mentioned  the  fact  of  the  wooden  portion 
still  remaining,  there  was  held  to  be  no 
such  misrepresentation  as  would  vitiate  the 
policy.  Gerhauser  v.  North  British,  etc., 
Ins.  Co.,  7  Nev.  174. 

Same — Brick  Dwellings. —  Where  buildings 
described  in  a  policy  of  insurance  as  "brick 
dwellings"  are  shown  to  form  apart  of  a 
block  of  houses  having  brick  walls  in  the 
front  and  rear,  with  side  walls  in  the  base- 
ment and  first  story  of  brick,  eight  inches 
thick,  and  above  them  walls  made  with  joists 
filled  in  with  brick,  four  inches  thick  and 
plastered,  it  is  competent  to  ask  a  builder 
whether  they  would  or  would  not  be  called 
brick  houses.  Mead  v.  Northwestern  Ins. 
Co.,  7  N.  Y.  530. 

Brick  Store. — Where  a  place  in  which  liquors 
were  kept  was  described  in  a  warrant  as  a 
"  brick  store,"  and  it  was  shown  that  the 
front  and  principal  part  of  the  store  was  of 
brick,  but  the  liquors  were  kept  and  seized  in 
a  wooden  addition  in  the  rear,  which  com- 
municated with  the  main  room  by  a  door,  and 
that  the  store  was  also  known  in  the  neigh- 
borhood by  the  name  of  "  the  brick  store,"  it 
was  held  that  the  place  sufficiently  answered 
the  description  in  the  warrant.  The  court 
said:  "We  think  this  objection  is  rather 
hypercritical.  It  was  substantially  a  brick 
store.  There  is  some  wood  in  the  construc- 
tion of  every  brick  building.  Neither  the 
plaintiff  nor  any  one  else  would  be  liable  to 
be  misled  by  this  description."  Lowrey  v. 
Gridley,  30  Conn.  450. 

Brick-built  Dwelling.— In  Powell  v.  Doubble, 
MS.  V.  C.  15  June,  1832,  1  Sugden  on  Ven- 
dors 29,  a  house  was  described  in  the  partic- 
ulars of  sale  as  a  J<WcA--built  dwelling-house, 
although  it  was  built  partly  of  brick  and 
partly  of  timber,  and  some  parts  of  the  exte- 
rior were  composed  of  only  lath  and  plaster, 
and  there  was  no  party-wall  to  the  house. 
Shortly  after  the  sale  the  ancient  chimneys 
fell  inward  through  the  house,  but  it  was 
not  proved  to  what  this  was  attributable. 
There  was  the  usual  condition  that  misde- 
scriptions should  be  the  subject  of  allowance. 
The  case  was  heard  upon  bill  and  answer, 
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and  the  bill  was  dismissed  with  costs;  as  the 
vice-chancellor  was  of  opinion  that  such  a 
description  meant  that  the  house  was  brick- 
built  in  the  ordinary  sense,  and  that  it  was 
not  a  subject  for  compensation.  See  also 
English  v.  Murray,  49  L.  T.  35,  32  W.  R.  84. 

Brick  Mason. — When  a  party  enters  into  a 
contract  to  make  and  burn  brick  he  will  be 
held  to  skill  and  diligence  in  the  execution 
of  his  undertaking,  and  upon  failure  to  make 
and  burn  the  brick  in  a  workmanlike  manner 
the  damages  may  be  recouped  in  an  action  by 
him  for  the  value  of  the  work  and  labor. 
Robinson  v.  Mace,  16  Ark.  97.  In  this  case 
the  court  said:  "We  now  come  to  consider 
the  last  objection,  which  we  consider  to  be 
material,  and  that  relates  to  the  instruction 
of  the  court  in  reference  to  the  question  of 
skill  and  diligence.  It  appears,  from  the 
testimony  of  McKnight,  that  Mace,  the  de- 
fendant in  error,  bossed  the  job,  and  had 
charge  of  it  as  a  brick  mason.  It  is  question- 
able whether  the  term  '  brick  mason  '  is  suf- 
ficiently comprehensive,  properly  and  tech- 
nically speaking,  to  embrace  brick  makers 
and  brick  burners;  yet  it  is  obvious,  from 
the  expression  used,  and  the  other  evidence 
in  the  cause,  that  the  defendant  held  himself 
out  to  the  plaintiff  as  a  man  fully  competent 
to  make  and  to  burn  brick;  and,  if  so,  the 
law  is  well  settled  that  he  will  be  held  to 
skill  and  diligence  in  the  execution  of  his 
undertaking.  This  being  the  case,  it  fol- 
lows, as  a  necessary  consequence,  that  if  he 
did  not  use  such  skill  and  diligence  as  were 
necessary  to  make  the  brick,  and  to  set  and 
burn  them  in  a  proper  and  workmanlike  man- 
ner, he  was  guilty  of  a  breach  of  the  contract, 
on  his  part,  and  that  he  could  be  held  liable 
in  a  cross-action  for  damages  commensurate 
with  the  injury  thus  sustained  by  the  plaintiff. 
But  he  has  not  seen  fit,  on  this  occasion,  to  re- 
sort to  his  cross-action,  but,  on  the  contrary, 
has  introduced  his  proof,  and  claims,  as  a 
defense  to  the  present  action,  that  he  has  a 
right  to  recoup  the  damages  which  he  may  be 
entitled  to  for  a  breach  of  the  stipulations  on 
the  part  of  the  defendant.  This  he  most 
clearly  had  a  right  to  do.  The  damages 
claimed  for  a  failure  to  exercise  proper  skill 
and  diligence  in  the  making  and  burning  of 
the  brick  are  not  sought  to  be  recovered  by 
way  of  set-off,  but  by  way  of  recoupment. 
Recoupment  differs  from  set-off  in  two  essen- 
tial particulars:  that  is  to  say,  in  being  con- 
fined to  matters  only  arising  out  of  and  con- 
nected with  the  contract  upon  which  the  suit 


is  brought,  and  in  having  no  regard  to 
whether  or  not  such  matters  be  liquidated  or 
unliquidated." 

Internal  Revenue.  (See  also  the  title  Rev- 
enue Laws.) — The  word  brick,  as  used  in 
the  Internal-revenue  Acts  of  1862  (§  75)  and 
1864  94),  does  not  include  fire  brick;  and 
fire  brick  were  taxable,  '  as  manufactures 
not  otherwise  provided  for,"  at  three  per 
cent  under  the  former  act,  and  at  five  per 
cent  under  the  latter.  De  Casse  v.  Spader,  7 
Fed.  Cas.  No.  3720,  3  Int.  Rev.  Rec.  163.  In 
this  case  the  court  said:  "  What  is  the  origin 
of  the  word  brick  ?  According  to  Webster  it  is 
a  contraction  of  the  Latin  word  imbrex,  which 
was  the  name  given  to  a  hollowed  tile  for  car- 
rying off  the  rain.  Nor  is  this  one  of  Dr.  Web- 
ster's ingenious  and  fanciful  derivations.  It 
has  in  its  favor  the  authority  of  other  distin- 
guished etymologists.  According  to  Rich- 
ardson, Menage  derives  the  corresponding 
French  word  briquc  from  the  Latin  word  im- 
bricare,  that  is,  imbrescibus  tegere,  '  to  protect 
from  showers.'  And  imbrices,  the  plural  of 
imbrex,  are  so  called  ab  imbre  quod  acapiant 
arceantque  imbres,  '  because  they  receive  and 
keep  off  the  rain.'  Thus  the  etymology  of 
the  word  brick  involves  the  idea  of  its  being 
designed  for  building  purposes,  and  as  a  pro- 
tection against  the  weather.  In  Chambers' 
Encyclopaedia  (vol.  2,  p.  337),  brick  is  defined 
to  be  '  an  artificial  substitute  for  stone,  which 
has  been  extensively  used  for  building  in  all 
ages.'  Fire  bricks,  on  the  other  hand,  are 
described  as  being  made  of  a  particular  kind 
of  clay,  called  'fire  clay,'  and  designed  for 
building  up  furnaces.  '  The  clay  has  to  be 
prepared  with  great  care,  in  order  to  avoid 
unequal  expansion  and  contraction,  and  they 
are  baked  to  an  intense  heat.  The  clay  dif- 
fers from  that  of  common  bricks  in  contain- 
ing but  a  small  quantity  of  lime,  magnesia, 
and  the  oxide  of  iron,  all  of  which  form  com- 
pounds with  silica,  that  are  much  more  fusi- 
ble than  the  silicate  of  alumina,  of  which  the 
best  fire  bricks  are  almost  entirely  composed.' 
Ordinary  brick,  then,  and  fire  bricks,  al- 
though made  in  very  much  the  same  way, 
are  an  essentially  different  article.  They 
are  composed  of  different  materials,  and  they 
are  used  for  different  purposes.  The  one  is 
made  of  brick  clay,  or  '  brick  earth  '  as  it 
is  sometimes  called,  and  is  designed  for 
building  houses.  The  other  is  made  of  fire 
clay,  so  as  to  sustain  intense  heat  without 
fusion,  and  is  designed  for  building  fur- 
naces." 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  BRIDGES,  Encyc.  of  Pleading  and  Prac- 
tice, vol.  3,  p.  701. 
As  to  Railroad  Bridges,  see  the  title  RAILROADS. 

As  to  Liability  of  Counties  and  Municipalities  to  Action  or  Indictment,  see  the  titles  COUN- 
TIES ;  MUNICIPAL  CORPORATIONS. 

For  other  matters  of  Substantive  La  w  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  ADMIRALTY  fURISDICTlON,  vol.  1,  p.  645; 
BOUNDARIES ;  CANALS;  CONTRIBUTORY  NEGLIGENCE ;  COUN- 
TIES; COUNTY  OFFICERS ;  DAMAGES ;  EMINENT  DOMAIN ;  EX- 
EMPLARY DAMAGES ;  FRANCHISES  ;  HIGHWAYS  ;  IMPAIRMENT 
OF  OBLIGATION  OF  CONTRACTS ;  INJUNCTIONS ;  INTERSTATE 
COMMERCE ;  MANDAMUS ;  MECHANIC'S  LIENS;  MUNICIPAL  COR- 
PORATIONS; NAVIGABLE  WATERS  ;  NAVIGATION ;  NEGLIGENCE ; 
NUISANCES ;  RIPARIAN  RIGHTS;  SPECIAL  ASSESSMENTS  ; 
STREETS;  TAXATION;  WATERCOURSES. 
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I.  Definition. — A  bridge  is  a  passageway  by  which  travelers  and  others 
are  enabled  to  pass  safely  over  streams  and  other  obstructions  ;*  a  structure 
of  wood,  iron,  brick,  or  stone,  ordinarily  erected  over  a  river,  brook,  or  lake,  or 
over  a  ravine,  railroad,  canal,  or  other  obstruction  in  a  highway,  so  as  to  make 
a  continuous  roadway  and  afford  to  passengers  a  passageway  from  one  bank 
to  the  other.2  The  term  includes  all  the  appliances  necessary  to  the  proper  use 
of  the  bridge,3  embracing  also  its  abutments  and  approaches.4 


1.  Chosen  Freeholders  v.  Strader,  iS  N. 
J.  L.  112,  35  Am.  Dec.  530. 

2.  Enfield  Toll  Bridge  Co.  v.  Hartford,  etc., 
R.  Co. ,.17  Conn.  40,  42  Am.  Dec.  716;  Car- 
roll County  v.  Bailey,  122  Ind.  46,  citing  2 
Am.  and  Eng.  Encyc.  of  LA\v(isted.)  540; 
Madison  County  v.  Brown,  89  Ind.  48;  West- 
field  v.  Tioga  County,  150  Pa.  St.  153,  citing 
2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  540. 

Super  Flumen  vel  Cursum  Aquae.  —  At  the 
common  law  the  term  "  bridge,"  as  used  in 
indictments  for  failure  to  repair  public 
bridges,  means  a  structure  erected  super  flu- 
men  vel  cur  sum  aqua;  and  the  words  flumen  vel 
cursus  aqua  denote  water  flowing  in  a  chan- 
nel between  banks  more  or  less  defined,  al- 
though such  channel  may  be  occasionally 
drv.  Rex  v.  Oxfordshire,  1  B.  &  Ad.  289,  20 
E.'C.  L.  389;  Rex  v.  Whitney,  3  Ad.  &  El.  69, 
30  E.  C.  L.  33;  Reg.  v.  Derbyshire,  2  Q.  B. 
745,  42  E.  C.  L.  893,  2  G.  &  D.  97;  Carroll 
County  v.  Bailey,  122  Ind.  48. 

But,  by  Modern  Usage,  the  term  "bridge  "  has 
a  more  enlarged  signification,  and  the  struc- 
ture need  not  be  over  a  watercourse.  State 
■v.  Gorham,  37  Me.  451;  Whitall  v.  Chosen 
Freeholders,  40  N.  J.  L.  302;  State  v.  Pierce 
County,  71  Wis.  321. 

In  Iowa  a  structure  over  a  channel  dry 
part  of  the  time  is  not  a  county  bridge. 
Taylor  v.  Davis  County,  40  Iowa  295.  See 
also  Reg.  v.  Southampton  County,  14  Eng. 
L.  &  Eq.  116;  Shelby  County  v.  Blair,  8  Ind. 
App.  574. 

What  Constitutes  Bridge  a  Question  of  Fact. 

— Exactly  what  constitutes  a  bridge  is  not  a 
question  of  law,  but  rather  of  fact.  Tolland 
v.  Willington,  26  Conn.  578;  Moreland  v. 
Mitchell  County,  40  Iowa  394;  Reg.  v.  Glou- 
cestershire, C.  &  M.  506,  41  E.  C.  L.  277; 
Rex  v.  Whitney,  3  Ad.  &  El.  69,  30  E.  C.  L. 
33- 

Special  Instances. — A  structure  over  a  canal 
or  surface  water  is  a  bridge  within  the  mean- 
ing of  the  law  authorizing  chosen  freeholders 
to  construct  bridges.  McKinley  v.  Chosen 
Freeholders,  29  N.  J.  Eq.  164. 

An  aqueduct  for  the  passage  of  a  canal 
or  water-pipes  over  the  river  is  a  bridge, 
but  not  such  a  bridge  as  to  be  the  violation 
of  a  grant  to  a  bridge  company  of  an  exclu- 
sive right  to  take  tolls.  Passaic,  etc.,  Bridges 
v.  Hoboken  Land,  etc.,  Co.,  13  N.  J.  Eq.  91. 

Structures  with  their  abutments  erected 
over  a  railroad  for  highways  to  cross  are 
bridges.    State  v.  Gorham,  37  Me.  451. 

Railroad  trestles  are  bridges  under  Florida 
laws  prohibiting  burning  of  bridges.  Dun- 
can v.  State,  29  Fla.  439. 

An  ordinary  culvert  is  not  a  bridge.  Car- 
roll County  v.  Bailey,  122  Ind.  46. 

Bridges  as  Real  Estate.— Atoll-bridge  erected 


by  two  parties  across  a  stream  between  their 
lands,  by  authority  of  the  legislature,  is  real 
estate;  and  on  sale  thereof  by  the  sheriff,  the 
proceeds  of  the  sale  are  to  be  distributed  ac- 
cordingly. Meason's  Estate,  4  Watts  (Pa.) 
341- 

The  Niagara  suspension  bridge  at  Clifton 
is  land  within  the  Act  of  29  and  30  Vict.  52, 
§3.  Niagara  Falls  Suspension  Bridge  Co.  v. 
Gardner,  29  U.  C.  Q.  B.  194.  As  to  the  rela- 
tive rights  and  duties  of  Canadian  and  Ameri- 
can powers  concerning  this  bridge,  see  Atty.- 
Gen.  v.  Niagara  Falls  International  Bridge 
Co.,  20  Grant's  Ch.  (U.  C.)  34,  491. 

A  Bridge  is  Complete  when  everything  nec- 
essary for  use  has  been  applied.  Penn  Tp. 
v.  Perry  County,  78  Pa.  St.  457. 

3.  Penn  Tp.  v.  Perry  County,  78  Pa.  St. 
457- 

4.  Titcomb  v.  Fitchburg  R.  Co.,  12  Allen 
(Mass.)  259. 

Abutments. — An  abutment  to  a  bridge,  in  the 
sense  in  which  the  term  is  ordinarily  used, 
is  a  part  of  the  bridge.  Tolland  v.  Willing- 
ton,  26  Conn.  583;  Chosen  Freeholders  v. 
Strader,  18  N.  J.  L.  108,  35  Am.  Dec.  530; 
Bardwell  v.  Jamaica,  15  Vt.  438.  See  also 
Abutment,  vol.  1,  p.  223. 

The  Word  "Supports"  refers  to  that  upon 
which  the  bridge  stands  or  rests,  and  which 
supports  it  from  beneath,  such  as  the  abut- 
ments on  the  banks,  or  piers,  or  trestles 
standing  between  the  abutments  and  sup- 
porting the  stringpieces.  Abbott  v.  Wolcott, 
38  Vt.  666;  Westfield  v.  Tioga  County,  150 
Pa.  St.  152;  Com.  v.  Westfield  Borough  Of- 
ficers, 1  Pa.  Dist.  Rep.  495,  11  Pa.  Co.  Gt. 
Rep.  369. 

A  Contiguous  Embankment,  necessary  to  make 
access  to  a  bridge  so  as  to  pass  teams  and 
wagons  over  it,  is  a  part  of  the  bridge,  and 
the  title  to  the  bridge  covers  such  an  embank- 
ment. Daniels  v.  Intendant,  etc.,  of  Athens, 
55  Ga.  609.  But  a  plank  walk  strung  on  such 
embankment  is  not  part  of  the  bridge.  Saun- 
ders v.  Gun  Plains  Tp.,  76  Mich.  182. 

Approaches,  as  well  as  every  necessary  appli- 
ance for  the  proper  use  of  the  bridge,  are 
parts  thereof.  Penn  Tp.  v.  Perry  County, 
78  Pa.  St.  457.  See  also  Approaches,  vol.  2, 
513.  And  an  act  of  Congress  declaring  an 
existing  bridge  to  be  a  lawful  structure  was 
held  to  mean  the  bridge  with  its  abutments, 
piers,  superstructures,  draw,  and  height.  Clin- 
ton Bridge,  10  Wall.  (U.  S.M62.  But  it  has 
been  decided  that  it  is  erroneous  to  hold  that 
an  approach  is  part  of  a  bridge  as  a  matter  of 
law,  and  that  whether  the  word  "  bridge  "  in- 
cludes approaches  must  depend  upon  the  in- 
tention with  which,  in  view  of  all  the  circum- 
stances, the  word  is  used.  Nims  v.  Boone 
County,  66   Iowa    272;   New    Haven,  etc.. 
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II.  Public  and  Private  Bridges — I.  Public  Bridges — a.  Public  Bridges 
a  Part  of  Highway. — In  respect  to  public  bridges,  the  approach  to  the 
bridge,  and  the  bridge  itself,  are  both  parts  of  the  highway ; 1  but  it  does  not 
necessarily  follow  that  every  bridge  is  a  public  highway  because  the  ways  leading 
to  it  upon  either  side  are  public.2  Neither  are  the  terms  "bridge"  and  "high- 
way "  convertible ;  so  that  an  indictment  for  neglect  to  repair  a  bridge  must 
be  by  the  term  "  bridge,"  and  not  "  highway."3 

b.  What  Constitutes  a  Public  Bridge. — The  general  use  of  a  bridge 
by  the  public  as  a  part  of  the  common  highway,  and  its  public  utility,  are 
necessary  to  constitute  it  a  public  bridge.4 

Necessary  Connection  with  Public  Highway  a  Question  of  Fact. — Whether  a  bridge  is  so 
connected  with  a  public  highway  as  to  be  of  public  necessity  and  utility  is 
ordinarily  a  question  of  fact,  and  to  be  determined  by  a  jury.6 

General  Use  may  be  Limited  to  Special  Occasions. — Such  general  use  may,  however,  be 
limited  to  occasions  when  special  emergencies  arise,  as  in  times  of  freshet,  etc., 
and  the  structure  will  still  be  a  public  bridge.6 

Maintenance  and  Repair. — At  the  common  law,  the  obligation  to  maintain  and 
repair  public  bridges  rested  upon  the  county  in  which  the  bridge  was  situ- 
ated.7 


Counties  v.  Milford,  64  Conn.  568.  As  to  when 
the  question  whether  an  approach  is  a  part 
of  a  bridge  is  for  the  jury,  see  Moreland  v. 
Mitchell  County,  40  Iowa  394;  Miller  v.  Boone 
County  (Iowa  1895),  63  N.  W.  Rep.  352;  Tol- 
land v.  Willington,  26  Conn.  578;  Nims  v. 
Boone  County,  66  Iowa  272;  Com.  v.  Deer- 
field,  6  Allen  (Mass.)  449;  and  when  for  the 
court,  see  Savannah,  etc.,  R.  Co.  v.  Daniels, 
90  Ga.  608. 

Under  a  statute  requiring  trains  to  slacken 
speed  within  four  miles  of  drawbridges,  the 
trestles  or  approaches  thereto  are  not  to  be 
considered  as  part  of  such  bridge.  Savan- 
nah, etc.,  R.  Co.  v.  Daniels,  90  Ga.  608. 

Where  fast  driving  on  a  bridge  is  prohib- 
ited, evidence  of  such  driving  on  the  ap- 
proach is  inadmissible.  Weeks  v.  Lyndon, 
54  Vt.  638. 

1.  Publio  Bridge  Part  of  Highway— England. 
— Reg.  v.  Sainthill,  2  Ld.  Raym.  1174;  Rex 
v.  Bucks  County,  12  East  192  (under  section 
416  of  the  Municipal  Act). 

Canada. — McHardy  v.  Ellice  Tp.,  I  Ont. 
App.  628,  39  U.  C.  Q.  B.  546. 

United  States. — Washer  v.  Bullitt  County, 
110  U.  S.  564. 

Illinois. — Chicago  v.  McGinn,  51  111.  266, 
2  Am.  Rep.  295. 

Massachusetts. — Com.  v.  Central  Bridge 
Corp.,  12  Cush.  (Mass.)  243. 

Nebraska. — Union  Pac.  R.  Co.  v.  Colfax 
County,  4  Neb.  450. 

Pennsylvania. — Penn  Tp.  v.  Perry  County, 
78  Pa.  St.  457;  McCormick  v.  Washington 
Tp.,  112  Pa.  St.  185;  Zimmerman  v.  Cone- 
maugh  Tp.  (Pa.  1886),  2  Cent.  Rep.  361; 
Rapho,  etc.,  Townships  v.  Moore,  68  Pa.  St. 
404,  8  Am.  Rep.  202. 

Wisconsin. — State  v.  Wood  County,  72  Wis. 
637,  citing  2  Am.  and  Eng.  Encyc  of  Law  (1st 
ed.)  541. 

See  also  Osmond  v.  Widdicombe,  2  B.  & 
Aid.  49;  McPheeters  v.  Merimac  Bridge  Co., 
28  Mo.  467;  State  v.  Canterbury,  28  N.  H. 
228. 


Bridge  in  City  Street. — A  bridge  over  a, 
stream  crossing  a  city  street  is  a  part  of  the 
street.  Beaver  v.  Manchester,  26  L.  J.  Q.  B. 
311;  Chicago  v.  Powers,  42  111.  169,  89  Am. 
Dec.  418;  Eudora  v.  Miller,  30  Kan.  499;  Mc- 
Donald v.  Ashland,  78  Wis.  251.  See  also 
Erie  City  v.  Schwingle,  22  Pa.  St.  384,  6o> 
Am.  Dec.  87. 

2.  Travis  v.  Skinner,  72  Mich.  159. 

3.  State  v.  Canterbury,  28  N.  H.  230;. 
2  Chitty's  Crim.  Law  592  (358);  I  Burn's 
Just.  269. 

Statute. — The  word  "highway"  may  in- 
clude a  county  bridge.  Me.  Rev.  Stat.  1883,. 
p.  59,  c.  1,  §  6,  vi.  In  New  Hampshire  and 
Vermont  the  word  "highway"  or  "road"' 
includes  all  bridges  thereon.  N.  H.  Pub. 
Stat.  1891,  p.  50,  c.  2,  §  26;  Vt.  Stat.  1894,. 
§  24. 

4.  General  Public  Use  Necessary.  —  Rex  v. 

West  Riding  of  Yorkshire,  2  East  342;  Brad- 
bury v.  Benton,  69  Me.  194;  In  re  Bedford,, 
etc.,  Turnpike  Road  Bridge,  14  Pa.  Co.  Ct. 
Rep.  296;  Woolr.  on  Ways  and  Bridges  202; 
Russell  on  Crimes  (4th  Am.  ed.)  342. 

The  Bridges  Belonging  to  a  County  are  public 
property,  held  for  public  use,  and  are  not 
within  the  protection  of  the  constitutional 
provision  which  forbids  the  taking  of  private 
property  for  public  use  without  compensa- 
tion. Freeholders  v.  Red  Bank,  etc.,  Turn- 
pike Co.,  18  N.  J.  Eq.  91.  As  to  the  meaning 
of  "  county  bridges  "  in  the  English  Highway 
Act  of  1835,  see  Reg.  v.  Chart,  etc.,  Upper 
Half  Hundred,  L.  R.  1  C.  C.  237. 

5.  State  v.  Northumberland,  44  N.  H.  62S. 
See  also  McPheeters  v.  Merimac  Bridge  Co., 
28  Mo.  465. 

6.  Rex  v.  Devon  County,  R.  &  M.  144,  21 
E.  C.  L.  401;  Rex  v.  Buckingham,  4  Campb. 
189.  But  compare  Rex  v.  Northampton 
County,  2  M.  &  S.  262.  See  also  Rex  v. 
Bucks  County,  12  East  203. 

7.  i  Blackstone's  Com.  357.  See  infra,  this 
title,  Duties  and  Liabilities  of  Owners  one" 
Constructors. 
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c.  OWNERSHIP — Action  for  Injury  to  Bridges. — Towns  and  counties  own  or  have  a 
qualified  interest  in  bridges  erected  or  acquired  by  them  ;  and  where  the  same 
are  destroyed  or  obstructed,  or  the  materials  converted,  they  may  maintain  aa 
action  therefor.1 

2.  Private  Bridges — a.  What  is  a  Private  Bridge. — A  private  bridge  is 
one  erected  for  the  use  and  benefit  of  a  private  person,  and  not  for  common 
use  or  public  convenience.2 

b.  Liability  of  Public  to  Repair— Bridge  Adopted  by  Public. — If  an  indi- 
vidual builds  a  bridge,  and  the  public  use  it,  and  it  becomes  a  public  utility,  the 
public  authorities  must  repair  it.3 

Bridge  Erected  and  Continued  for  Private  Benefit. — But  if  a  private  bridge  is  erected  by 
one  for  his  own  benefit,  and  so  continued,  although  the  public  use  it,  if  it  is  not 
of  public  utility,  the  county  need  not  repair.4 


1.  Chicago  v.  McGinn,  51  111.  266,  2  Am. 
Rep.  295;  Troy  v.  Cheshire  R.  Co.,  23  N.  H. 
83,  55  Am.  Dec.  177;  Pierrepont  v.  Lovelass, 
4  Hun  (N.  Y.)  696;  Fort  Covington  v.  U.  S., 
etc.,  R.  Co.,  8  N.  Y.  App.  Div.  223;  State  v. 
Wood  County,  41  Wis.  35;  Wellington  County 
v.  Wilson,  16  U.  C  .C.  P.  124.  See  Freedom  v. 
Weed,  40  Me.  383,  63  Am.  Dec.  670;  Howard 
County  v.  Chicago,  etc.,  R.  Co.,  130  Mo.  652. 

Purchase  by  County. — If  a  bridge  is  pur- 
chased by  county  commissioners  with  county 
funds,  it  becomes  a  county  bridge,  with  the 
title  in  the  commissioners.  Venango  County 
v.  Oil  City  St.  R.  Co.,  3  Pa.  Dist.  Rep.  546. 

New  Jersey — Construction  by  County. — In  New 
Jersey  the  title  to  the  public  bridges  con- 
structed by  a  county  is  vested  in  the  board 
of  chosen  freeholders  of  that  county.  Free- 
holders v.  Red  Bank,  etc.,  Turnpike  Co.,  18 
N.  J.  Eq.  91. 

Bridge  Injured  by  Ice  Jam  Collected  on  Another 
Bridge. — Where  two  railroad  companies  are 
responsible  for  the  existence  of  a  bridge  in  a 
stream,  and  an  ice  jam  forms  because  of  in- 
sufficient openings  between  the  piers,  and 
the  ice  backs  up  and  destroys  another  bridge 
above  belonging  to  the  town,  the  town  may 
maintain  an  action  against  both  railroad 
companies  for  the  loss.  Fort  Covington  v. 
U.  S.,  etc.,  R.  Co.,  8  N.  Y.  App.  Div.  223. 

Injury  to  Bridge — Township  cannot  Recover 
Where  No  Expense  Incurred. — A  township  can- 
not recover  for  injury  to  a  bridge  upon  a 
highway  within  its  limits  where  it  has  made 
no  attempt  to  repair  the  injury,  and  has  in- 
curred no  expense  on  account  of  the  same. 
Freedom  v.  Weed,  40  Me.  383,  63  Am. 
Dec.  670. 

Bridge  Erected  by  Township  and  County 
Jointly. — A  bridge  erected  by  a  township 
jointly  with  the  county  is  not  exclusively 
a  county  bridge,  and  neither  township  nor 
county  can  remove  it  at  pleasure.  Greeley 
Tp.  v.  Saline  County,  26  Kan.  510. 

Bridge  Materials. — The  materials  furnished 
by  a  county  for  the  erection  of  a  bridge 
become  the  property  of  the  county  when  the 
bridge  is  taken  down  and  a  new  one  erected 
by  a  private  company,  and  such  company 
cannot  convert  those  materials  to  its  own 
use.  Chambersburg,  etc.,  Turnpike  Road 
Co.  v.  Franklin  County,  6  S.  &  R.  (Pa.)  229. 

So,  where  a  bridge  is  built  under  a  license 
by  an  individual,  the  property  in  the  materials 


subject  to  the  public  use  remains  in  the  indi- 
vidual, and  he  may  maintain  trespass  for  the 
asportation  thereof.  Harrison  v.  Parker,  6 
East  154. 

A  canal,  the  title  to  which  was  in  the  state,, 
running  parallel  with  a  highway  crossed  a 
river  over  which  a  public  bridge  had  been 
built  upon  the  highway  by  the  county.  A  part 
of  the  bridge  was  used  as  appurtenant  to,  and 
in  connection  with,  the  canal,  as  a  towpath. 
Upon  a  sale  of  the  canal  property,  under  a 
decree  of  foreclosure  against  the  state,  it  was 
held  that  the  purchaser  took  a  fee  simple  in 
the  canal,  but  that  title  to  the  bridge  did  not 
pass  although  the  right  to  use  it  as  appur- 
tenant to  the  canal  was  sold;  and  that  when 
it  subsequently  became  necessary  to  tear 
down  and  rebuild  the  bridge,  the  county  had 
a  right  to  rebuild  it  upon  its  former  location, 
and  to  use  the  material  of  the  old  bridge  for 
that  purpose.  Shirk  v.  Carroll  County,  ioo- 
Ind.  573. 

2.  Rex  v.  Bucks  County,  12  East  203,  2 
Inst.  701. 

3.  Public  Repair  of  Private  Bridges. — 2  Inst.  701. 
England. — Reg.  v.  Wilts  County,  6  Mod. 

307,  1  Salk.  359;  Rex  v.  West  Riding  of  York- 
shire, 2  East  342. 

Illinois. — People  v.  Highway  Com'rs,  158 
111.  197- 

Indiana. — State  v.  Demaree,  80  Ind.  519. 
Maine.  —  State  v.  Madison,  59  Me.  538. 
New  Hampshire. — State  v.  Campton,  2  N.  H. 
513. 

New  York. — Schomer  v.  Rochester,  15  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  57. 

Pennsylvania. — Newlin  Tp.  v.  Davis,  77  Pa. 

St.  317. 

Vermont. — Batty  v.  Duxbury,  24  Vt.  155. 

See  also  Reg.  v.  Ely,  4  New  Sess.  Cas.  222; 
Marseilles  v.  Howland,  124  111.  549;  and  infra, 
this  title,  Duties  and  Liabilities  of  Owners  and 
Constructors.  And  com  fa  re  Sampson  v.  Gooch- 
land Justices,  5  Gratt.  (Va.)  241. 

The  purchase  or  adoption  by  a  county  of 
a  bridge  constructed  by  private  individuals 
makes  it  public,  and  the  county  becomes  bound 
to  keep  it  in  repair.  State  v.  Gibson  County, 
80  Ind.  478,41  Am.  Rep.  821;  Shelby  County 
v.  Blair,  8  Ind.  App.  574. 

4.  Bridge  Erected  or  Continued  for  Private  Bene- 
fit.—  Rex  v.  West  Riding  of  Yorkshire,  2  East 
342:  Reg.  v.  Wilts  County,  6  Mod.  307;  Rex  i1. 
Kerrison,  3  M.  &  S.  526;  Dygert  v.  Schenck,  23. 
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Wh»re  Construction  Rendered  Necessary  by  Private  Act. — And  even  if  of  public  utility, 

the  owner  must  repair  when  the  necessity  for  its  erection  arises  from  his  own 
acts.  Thus  a  private  landowner,  or  a  canal  company,  who  cuts  a  canal  or 
waterway  across  a  public  highway,  is  bound  to  erect  and  maintain  a  bridge 
over  it.1 

Dedication  and  Prescription. — Bridges  in  respect  to  repairs  may  become  public 
by  dedication,  or  by  prescription  implied  from  long  use  of  them  by  the  public.2 
III.  Bridges  over  Navigable  Waters — 1.  Power  of  Congress  to  Construct  and 

Regulate. — Bridges  forming  parts  of  turnpikes,  streets,  and  railroads  have  been 
declared  to  be  as  much  a  means  of  commercial  transportation  as  navigable 
waters.3 

Power  Exists  although  Navigation  Partially  Obstructed. — Congress,  therefore,  under  its 
constitutional  authority  to  regulate  commerce,  has  the  power  to  authorize  the 
erection  of  a  bridge  over  a  navigable  river,  although  it  may  obstruct  the  free 
navigation  of  the  same  to  a  certain  extent;4  and  in  granting  authority  for  the 


Wend.  (N.  Y.)  446,  35  Am.  Dec.  575.  See  Eyler 
v.  Allegany  County,  49  Md.  257,  33  Am.  Rep. 
249. 

If  a  man  erect  a  mill  for  his  own  profit,  and 
make  a  new  cut  for  the  water  to  come  to  it,  and 
make  a  new  bridge  over  it,  and  the  public  use 
to  go  over  it  as  over  a  common  bridge,  this 
bridge  ought  to  be  repaired  by  him  who  had 
the  mill,  and  not  by  the  county,  because  he 
erected  it  for  his  own  benefit.  Rolle's  Abr., 
tit.  Bridges,  pi.  2,  citing  a  case  adjudged  in 
the  Court  of  King's  Bench  in  the  8th  year  of 
Edward  II. 

The  correctness  of  Rolle's  abstract  is 
doubted  by  Lord  Ellenborough  in  Rex  v.  Kent 
County,  2  M.  &  S.  513;  but  from  the  observa- 
tions of  the  court  in  Reg.  v.  Isle  of  Ely,  15 
Q.  B.  827,  69  E.  C.  L.  827,  it  would  appear 
that  the  authority  of  Rolle  is  unshaken. 

By  Statute,  in  North  Carolina,  the  proprietor 
of  lands  who,  for  the  purpose  of  draining  the 
same,  constructs  a  ditch  or  canal  across  a  pub- 
lic road,  is  bound  to  bridge  the  same  and  keep 
it  in  repair.    Nobles  v.  Langly,  66  N.  Car.  287. 

1.  Construction  Required  by  Private  Act. — 
Lowell  v.  Locks,  etc.,  104  Mass.  18;  Perley  v. 
Chandler,  6  Mass.  458,  4  Am.  Dec.  159;  Phce- 
nixville  v.  Phoenix  Iron  Co.,  45  Pa.  St.  135. 
Compare  Erie  v.  Erie  Canal  Co.,  59  Pa.  St.  174. 

Canal  trustees  cannot  impose  upon  acity  the 
burden  of  keeping  a  bridge  in  repair  because 
built  over  its  canal  in  the  city  limits,  unless 
the  city  assumes  control  over  it.  Joliet  v. 
Verley,  35  111.  58,  85  Am.  Dec.  342. 

A  canal  company  having  for  its  own  benefit 
made  a  navigable  cut  so  as  to  cause  a  ford, 
crossing  the  high  way  and  of  public  utility,  to 
be  impassable,  and  having  erected  a  bridge 
over  the  same,  is  bound  to  repair  it.  Rex  v. 
Parts  of  Lindsey,  14  East  317.  See  also  Water- 
bury  v.  Clark,  4  Day  (Conn.)  198;  State  v.  Mor- 
ris Canal,  etc.,  Co.,  22  N.  J.  L.  537.  So  is  a 
canal  company  bound  to  repair  abridge  erected 
for  its  own  benefit  over  its  canal  where  it 
crosses  a  highway.  Reg.  v.  Desjardins  Canal 
Co.,  27  U.  C.  Q.  B.  374;  In  re  Trenton  Water 
Power  Co.,  20  N.  J.  L.  659.  But  this  does  not 
relieve  the  county  commissioners  of  their  duty 
to  see  that  the  bridge  is  kept  in  repair.  Eyler 
v.  Allegany  County,  49  Md.  257,  33  Am.  Rep. 
249- 

Where  the  owner  of  land  cut  a  mill-race 


across  a  public  highway  for  his  own  benefit, 
and  erected  a  bridge  over  it,  it  was  held  that 
he  must  keep  the  same  in  repair  so  as  to  main- 
tain the  road  in  as  good  condition  as  it  was 
before  the  mill-race  was  cut  through.  But 
"  had  the  town  agents  actually  taken  the 
bridge  under  their  care  and  repaired  it  for  a 
long  time,  there  might  have  been  a  question 
for  the  jury  whether  they  had  not  made  it  a 
town  bridge."  Dygert  v.  Schenck,  23  Wend. 
(N.  Y.)  448,  35  Am.  Dec.  575.  See  also  Water- 
loo v.  Union  Mill  Co.,  59  Iowa  437.  The  duty 
to  repair  devolves  upon  subsequent  purchas- 
ers of  the  land.  Nobles  v.  Langly,  66  N. 
Car.  290;  Middlefield  v.  Church  Mills  Knitting 
Co. ,  160  Mass.  267. 

2.  Dedication  of  and  Prescriptive  Title  to 
Private  Bridges. — Comyns'  Dig.,  Chimin,  B.  I. 

£ngland.  —  Rex  v.  West  Riding  of  York- 
shire, 2  East  356;  Reg.  v.  Ely,  4  New  Sess. 
Cas.  222;  Rex  v.  Stratford-upon-Avon,  14  East 
348;  Rex  v.  West  Riding  of  Yorkshire,  5  Burr. 
2594;  Rex  v.  Hendon,  4  B.  &  Ad.  628,  24  E. 
C.  L.  128;  Rex  v.  Kent  County,  2  M.  &  S.  513; 
Rex  v.  Northampton  County,  2  M.  &  S.  262. 

Illinois. — Dayton  v.  Rutland,  84  111.  279,  25 
Am.  Rep.  457- 

Kansas. — State  v.  Lawrence  Bridge  Co.,  22 
Kan.  438. 

Massachusetts. — Williams  v.  Cummington, 
18  Pick.  (Mass.)  312. 

Michigan. — Williams  v.  Petoskey  (Mich. 
1896),  66  N.  W.  Rep.  55. 

New  Hampshire. — State  v.  Campton,  2  N. 
H.  513- 

See  also  Reg.  v.  Haldimand  County,  38 
U.  C.  Q.  B.  396;  Howard  County  v.  Chicago, 
etc.,  R.  Co.,  130  Mo.  652.  See  also  the  last 
section  supra;  and  infra,  this  title,  Construc- 
tion and  Maintenance  of  Bridges. 

3.  Gilman  v.  Philadelphia,  3  Wall.  (U.  S.) 
729. 

4.  Congress  may  Erect  Bridges  over  Navigable 
Waters. — Texarkana,  etc.,  R.  Co.  v.  Parsons, 
40  U.  S.  App.  13,  74  Fed.  Rep.  40S;  Luxton  v. 
North  River  Bridge  Co.,  153  U.  S.  525;  Works 
v.  Junction  R.  Co.,  5  McLean  (U.  S.)  426; 
Gibbons  v.  Ogden,  9  Wheat.  (U.  S.)  1;  People 
v.  Kelly,  76  N.  Y.  475;  State  v.  Boiler,  14  N.  J. 
L.  J.  102.  See  Cox  v.  State,  3  Blackf.  (Ind.) 
193. 

The  determination  by  Congress  as  to  the 
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erection  of  a  bridge,  Congress  may  reserve  the  right,  if  navigation  be  thereby 
obstructed,  to  direct  the  necessary  alterations  of  the  bridge ;  and  the  exercise 
of  such  right  does  not  depend  upon  a  judicial  decision  that  the  bridge  does  or 
will  interfere  with  navigation.1  The  notice  requiring  the  change  must,  how- 
ever, be  definite  and  give  reasonable  time  for  compliance.2 

2.  Power  of  States. — It  is  a  well-established  doctrine  that,  subject  to  the  exer- 
cise of  the  power  of  Congress  to  regulate  navigation,  a  state  has  the  power  to 
authorize  the  building  of  bridges  over  navigable  and  tide  waters,  although  such 
bridges  may,  to  some  degree,  obstruct  navigation;3  and  in  the  absence  of  such 
congressional  regulation  this  authority  over  its  internal  navigable  streams  is 
plenary,  and  the  state  may  obstruct  and  even  close  its  navigable  waters  when- 
ever it  is  conducive  to  the  interest  of  the  general  public  to  do  so.4 


extent  of  the  obstruction  which  will  be  toler- 
ated is  conclusive.  People  v.  Kelly,  76  N.  Y. 
475- 

The  United  States  can,  by  suit,  compel  a 
company  building  a  bridge  under  the  author- 
ity of  an  act  of  Congress  to  conform  to  the 
provisions  of  the  act,  or  to  abate  the  struc- 
ture as  a  public  nuisance.  U.  S.  v.  Pitts- 
burgh, etc.,  R.  Co.,  26  Fed.  Rep.  113. 

1.  Bight  of  Congress  to  Alter  Bridges  if  Ob- 
structive to  Navigation. — Newport,  etc..  Bridge 
Co.  v.  U.  S.,  105  U.  S.  470.  But  Congress 
cannot  delegate  to  the  Secretary  of  War  the 
authority  to  declare  that  bridges  lawfully 
erected  are  obstructions.  U.  S.  v.  Keokuk, 
etc.,  Bridge  Co.,  45  Fed.  Rep.  182;  U.  S.  v. 
Rider,  50  Fed.  Rep.  406. 

2.  Notice  Bequiring  Alteration  must  be  Def- 
inite and  Timely. — -U.  S.  v.  Keokuk,  etc., 
Bridge  Co.,  45  Fed.  Rep.  178;  U.  S.  v.  Rider, 
50  Fed.  Rep.  406;  Clinton  Bridge,  10  Wall. 
(U.  S.)  454;  South  Carolina  v.  Georgia,  93  U. 
S.  4. 

3.  State  Authority  to  Authorize  Bridges  over 
Navigable  Waters — United  States. — Gilman  v. 
Philadelphia,  3  Wall.  (U.  S.)  713;  Pennsyl- 
vania v.  Wheeling,  etc.,  Bridge  Co.,  18  How. 
(U.  S.)  432,  13  How.  (U.  S.)  518;  South  Caro- 
lina v.  Georgia,  93  U.  S.  4;  U.  S.  v.  New  Bed- 
ford Bridge,  1  Woodb.  &  M.  (U.  S.)  508;  Silli- 
man  v.  Hudson  River  Bridge  Co.,  4  Blatchf. 
(U.  S.)  395;  Transportation  Co.  v.  Parkers- 
burg,  107  U.  S.  704;  Willson  v.  Black  Bird 
Creek  Marsh  Co.,  2  Pet.  (U.  S.)  245;  New- 
port, etc.,  Bridge  Co.  v.  U.  S.,  105  U.  S.  479; 
Hughes  v.  Northern  Pac.  R.  Co.,  18  Fed. 
Rep.  113;  U.  S.  v.  Milwaukee,  etc.,  R.  Co.,  5 
Biss.  (U.  S.)  410;  Jolly  v.  Terre  Haute  Draw- 
Bridge  Co.,  6  McLean  (U.  S.)  237;  U.  S.  v. 
Railroad  Bridge  Co.,  6  McLean  (U.  S.)  524; 
Pound  v.  Turck,  95  U.  S.  459;  Wright  v. 
Nagle,  101  U.  S.  791;  Hamilton  v.  Vicksburg, 
etc.,  R.  Co.,  119  U.  S.  280,  34  La.  Ann.  970; 
Hatch  v.  Wallamet  Iron  Bridge  Co.,  7  Sawy. 
(U.  S.)  127,  6  Fed.  Rep.  326;  Rhea  v.  Newport 
News,  etc.,  R.  Co.,  50  Fed.  Rep.  16. 

Delaware. — Bailey  v.  Philadelphia,  etc., 
R.  Co.,  4  Harr.  (Del.)  396,  44  Am.  Dec.  593. 

Illinois. — Chicago  v.  McGinn,  51  111.  266, 
2  Am.  Rep.  295;  Mississippi  River  Bridge  Co. 
v.  Lonergan,  91  111.  508. 

Maine. — Rogers  v.  Kennebec,  etc.R.  Co., 
35  Me.  319. 

Maryland. — Talbot  County  v.  Queen  Anne's 
County,  50  Md.  262. 

Massachusetts.—  Com.    v.    Charlestown,  I 


Pick.  (Mass.)  180,  11  Am.  Dec.  161;  Arundel 
v.  M'Culloch,  10  Mass.  70;  Com.  v.  Taunton, 
7  Allen  (Mass.)  311;  Com.  v.  New  Bedford 
Bridge,  2  Gray  (Mass.)  339. 

New  Jersey. — Atty.-Gen.  v.  Stevens,  I  N.  J. 
Eq.  381,  22  Am.  Dec.  526. 

Ohio. — Muskingum  County  v.  Board  of  Pub- 
lic Works,  39  Ohio  St.  628. 

Pennsylvania.  —  Philadelphia  v.  Field,  58 
Pa.  St.  320;  Flanagan  v.  Philadelphia,  42  Pa. 
St.  232;  Monongahela  Bridge  Co.  v.  Kirk,  46 
Pa.  St.  112,  84  Am.  Dec.  527. 

Virginia. — Plecker  v.  Rhodes,  30  Gratt. 
(Va.)  795. 

Wisconsin. — Wisconsin  River  Imp.  Co.  v. 
Manson,  43  Wis.  255,  28  Am.  Rep.  542. 

See  also  Palmer  v.  Cuyahoga  County,  3 
McLean  (U.  S.)  226;  Columbus  Ins.  Co.  v. 
Peoria  Bridge  Assoc.,  6  McLean  (U.  S.)  70; 
Spooner  v.  McConnell,  1  McLean  (U.  S.)  337; 
Atlee  v.  Union  Packet  Co.,  21  Wall.  (U.  S.) 
395;  Willson  v.  Black  Bird  Creek  Marsh  Co., 
2  Pet.  (U.  S.)  245;  Dyer  v.  Tuskaloosa  Bridge 
Co.,  2  Port.  (Ala.)  296,  27  Am.  Dec.  655;  Cox 
v.  State,  3  Blackf.  (Ind.)  193;  Brown  v.  Chad- 
bourne,  31  Me.  9,  50  Am.  Dec.  641;  Lister  v. 
Newark  Plank  Road  Co.,  36  N.  J.  Eq.  477; 
People  v.  Rensselaer,  etc. ,  R.  Co.,  15  Wend. 
(N.  Y.)  113,  30  Am.  Dec.  33;  Hogg  v.  Zanes- 
ville  Canal,  etc.,  Co.,  5  Ohio  410. 

The  State  may  Delegate  This  Power  to  a  Cor- 
poration, which  will  be  liable  for  consequential 
damages  only  as  provided  by  its  charter. 
Monongahela  Bridge  Co.  v.  Kirk,  46  Pa.  St. 
112,  84  Am.  Dec.  527. 

Enrollment  and  Licensing  of  Coasting  Vessels. 
— The  United  States  laws  for  the  enrollment 
and  licensing  of  coasting  vessels  are  not  such 
legislation  as  prohibits  a  state  from  impeding 
navigation  by  the  erection  of  a  bridge.  Pas- 
saic Bridges,  3  Wall.  (U.  S.)  782. 

4.  Plenary  Authority  over  Internal  Navigable 
Waters — United  States. — Escanaba  Co.  v.  Chi- 
cago, 107  U.  S.  678,  2  Am.  &  Eng.  Corp.  Cas. 
220;  Albany  Bridge  Case,  2  Wall.  (U.  S.)  403; 
Gilman  v.  Philadelphia,  3  Wall.  (U.  S.)  713; 
Passaic  Bridges,  3  Wall.  (U.  S.)  782;  U.  S.  v. 
New  Bedford  Bridge,  1  Woodb.  &  M.  (U.  S.) 
407;  Silliman  v.  Hudson  River  Bridge  Co.,  4 
Blatchf.  (U.  S.)  395;  Palmer  v.  Cuyahoga 
County,  3  McLean  (U.  S.)  228;  Hatch  v.  Wal- 
lamet Iron  Bridge  Co.,  7  Sawy.  (U.  S.)  127, 
6  Fed.  Rep.  326;  Rhea  v.  Newport  News,  etc., 
R.  Co.,  50  Fed.  Rep.  17,  12  Ry.  &  Corp.  L.  J. 
3;  Oregon  City  Transp.  Co.  v.  Columbia  St. 
Bridge  Co.,  53  Fed.  Rep.  549;  Muse  v.  Glover, 
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3.  Should  Not  Needlessly  Obstruct  Navigation. — The  power  to  bridge  navigable 
waters  should  be  exercised  so  as  to  conflict  as  little  as  possible  with  the  right 
of  free  navigation.1     But  bridges  which  are  connecting  parts  of  turnpikes, 


119  U.  S.  543;  Sands  v.  Manistee  River  Imp. 
Co.,  123  U.  S.  28S;  Miller  v.  New  York,  109 
U.  S.  385,  iS  Blatchf.  (U.  S.)  212. 

Delaware. — Bailey  v.  Philadelphia,  etc. ,  R. 
Co.,  4  llarr.  (Del.)  389,  44  Am.  Dec.  593. 

Illinois. — Illinois  River  Packet  Co.  v.  Peo- 
ria Bridge  Assoc.,  38  111.  467. 

Louisiana.  —  Hamilton  z>.  Vicksburg,  etc.,  R. 
Co.,  34  La.  Ann.  975,  affirmed  in  119  U.  S.  280. 

Maine.  —  Parker  v.  Cutler  Milldam  Co.,  20 
Me.  357,  37  Am.  Dec.  56;  State  v.  Leighton, 
83  Me.  419. 

New  Hampshire. — Dover  v.  Portsmouth 
Bridge,  17  N.  H.  200. 

Ohio. — Muskingum  County  v.  Board  of  Pub- 
lic Works,  39  Ohio  St.  628. 

Pennsylvania. — Flanagan  v.  Philadelphia, 
42  Pa.  St.  219. 

See  also  Chicago  v.  McGinn,  51  111.  273,  2 
Am.  Rep.  295;  Columbus  Ins.  Co.  v.  Peoria 
Bridge  Assoc.,  6  McLean  (U.  S.)  70. 

In  Cardwell  v.  American  Bridge  Co.,  113  U. 
S.  205,  the  court,  by  Field,  J.,  after  referring 
to  several  of  the  cases  cited  in  this  and  the 
preceding  notes,  said:  "  In  these  cases  the 
control  of  Congress  over  navigable  waters 
within  the  states  so  as  to  preserve  their  free 
navigation  under  the  commercial  clause  of  the 
constitution,  the  power  of  the  states  within 
which  they  lie  to  authorize  the  construction 
of  bridges  over  them  until  Congress  inter- 
venes and  supersedes  their  authority,  and 
the  right  of  private  parties  to  interfere  with 
their  construction  or  continuance,  have  been 
fully  considered,  and  we  are  entirely  satis- 
fied with  the  soundness  of  the  conclusions 
reached."  See  Devoe  v.  Penrose  Ferry  Bridge 
Co.,  5  Clark  (Pa.)  313. 

In  Rhea  v.  Newport  News,  etc.,  R.  Co.,  50 
Fed.  Rep.  21,  Judge  Jackson  said:  "The 
right  of  the  state,  in  the  absence  of  congres- 
sional regulation  to  the  contrary,  to  authorize 
the  erection  of  bridges  over  such  portion  of 
navigable  waters  as  may  be  embraced  within 
its  limits  does  not  depend  upon  the  length  of 
such  waters,  nor  is  the  state's  authority  re- 
stricted or  affected  by  the  fact  that  some  por- 
tion of  the  stream  may  extend  beyond  its  ter- 
ritorial jurisdiction." 

Ordinance  of  1787. — The  ordinance  of  1787 
for  the  government  of  the  territory  of  the 
United  States  northwest  of  the  Ohio  River 
contained  in  its  fourth  article  a  clause  declar- 
ing that  "  The  navigable  waters  leading  into 
the  Mississippi  and  St.  Lawrence  *  *  * 
shall  be  common  highways  and  forever  free." 
Escanaba  Co.  v.  Chicago,  107  U.  S.  688. 
The  doctrine  is  now  firmly  established  that, 
from  the  very  condition  on  which  the  states 
formed  out  of  that  territory  were  admitted 
into  the  Union,  the  provisions  of  the  ordi- 
nance became  inoperative  except  as  adopt- 
ed by  them.  Sands  v.  Manistee  River  Imp. 
Co.,  123  U.  S.  296;  Huse  v.  Glover,  119  U.  S. 
543;  Escanaba  Co.  v.  Chicago,  107  U.  S.  678; 
Illinois  River  Packet  Co.  v.  Peoria  Bridge 
Assoc.,  38  111.  478;  Willamette  Iron  Bridge 


Co.  v.  Hatch,  125  U.  S.  10  [citing  Pound  v. 
Turck,  95  U.  S.  459;  Cardwell  v.  American 
Bridge  Co.,  113  U.  S.  205;  Hamilton  v.  Vicks- 
burg, etc.,  R.  Co.,  119  U.  S.  280;  Pollard  v. 
Hagan,  3  How.  (U.  S.)  230];  Muskingum 
County  v.  Board  of  Public  Works,  39  Ohio  St. 
633.    See  also  the  title  Navigable  Waters. 

Oregon  Act  of  Congress.— The  state  of  Ore- 
gon may  authorize  the  erection  of  a  bridge 
over  navigable  waters  within  its  limits;  and 
such  an  act  is  not  void  and  inoperative  as 
being  in  conflict  with  a  prior  act  of  Congress 
admitting  Oregon  into  the  Union,  which  act 
provided  that  "all  the  navigable  waters  of 
the  state  shall  be  common  highways  and  for- 
ever free,  as  well  to  the  inhabitants  of  said 
state  as  to  all  other  citizens  of  the  United 
States,  without  any  tax,  duty,  impost,  or  toll 
therefor,"  the  provision  being  similar  to  that 
admitting  California  into  the  Union,  and  being- 
"only  intended  to  prevent  the  use  of  navi- 
gable streams  by  private  parties,  to  the  exclu- 
sion of  the  public,  and  the  exaction  of  tolls  for 
their  navigation,"  and  does  not  prevent  those 
states  from  exercising  the  powers  possessed 
by  other  states  in  regard  to  obstructions  of 
navigable  waters.  Scheurer  v.  Columbia-St. 
Bridge  Co.,  27  Fed.  Rep.  172.  See  also  Peo- 
ple v.  Potrero,  etc.,  R.  Co.,  67  Cal.  166;  Willa- 
mette Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  I, 
reversing  Wallamet  Iron  Bridge  Co.  v.  Hatch, 
9  Sawy.  (U.  S.)  643,  19  Fed.  Rep.  347,  and 
overruling  Hatch  v.  Wallamet  Iron  Bridge 
Co.,  7  Sawy.  (U.  S.)  141,  6  Fed.  Rep.  326. 

The  Mere  Grant  of  Power  by  the  Constitution  to 
Congress  to  Regulate  Commerce  among  the  sev- 
eral states  is  not  per  se,  and  without  any  ex- 
ercise of  such  power  by  Congress,  an  abso- 
lute inhibition  of  all  state  legislation  which 
may  interfere  with,  or  affect,  the  interstate 
commerce  of  the  United  States.  The  states 
retain  the  power  to  legislate  in  regard  to 
turnpike  roads,  railroads,  bridges,  ferries,  and 
generally  in  regard  to  the  internal  commerce 
and  police  of  the  state.  Silliman  v.  Hudson 
River  Bridge  Co.,  4  Blatchf.  (U.  S.)  403. 

1.  Freedom  of  Navigation  to  be  Preserved  as 
Far  as  Possible. — Illinois  River  Packet  Co.  v. 
Peoria  Bridge  Assoc.,  38  111.  474;  Columbus 
Ins.  Co.  v.  Peoria  Bridge  Assoc.,  6  McLean 
(U.  SO70;  Bailey  v.  Philadelphia,  etc.,  R.  Co., 
4  Harr.  (Del.)  389,  44  Am.  Dec.  593. 

A  General  Authority  to  Build  a  Bridge  across 
a  river  does  not  warrant  the  erection  of  a 
bridge  at  a  point  or  in  a  manner  to  obstruct 
navigation,  when  it  could  reasonably  be  con- 
structed at  a  point  and  in  a  manner  not  to 
have  that  effect.  Hickok  v.  Hine,  23  Ohio 
St.  523,  13  Am.  Rep.  255. 

A  Power  to  Lay  Out  Public  Highways  does 
not  extend  to  authorizing  the  building  of  a 
bridge  over  a  navigable  stream.  Com.  v. 
Charlestown,  1  Pick.  (Mass.)  180,  11  Am.  Dec. 
164;  Com.  v.  Coombs,  2  Mass.  492.  See 
Charlestown  v.  Middlesex  County,  3  Met. 
(Mass.)  205. 

So  Long  as  Navigation  is  Not  Prevented,  it 
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streets,  and  railroads  are  means  of  commercial  transportation,  as  well  as 
navigable  waters,  and  the  commerce  which  passes  over  a  bridge  may  be  much 
greater  than  would  ever  be  transported  on  the  water  which  it  obstructs.  It  is 
for  the  municipal  power  to  weigh  the  considerations  which  belong  to  the  sub- 
ject, and  to  decide  which  shall  be  preferred,  and  how  far  either  shall  be  made 
subservient  to  the  other.1 

Charter  Provision  for  Channel  of  Certain  Width. —  In  order  to  protect  the  right  of  navi- 
gation, bridge  charters  frequently  provide  that  a  channel  of  a  specified  width 
shall  be  left  between  the  piers  of  the  structure,  or  secured  by  means  of  a  draw 
in  the  bridge.2 

Public  Bridge  Erected  without  License,  or  for  Unlawful  Purpose. — A  bridge  unlawfully 
erected  over  navigable  waters  is  a  nuisance.3  So  is  a  bridge  the  object  or 
effect  of  which  is  to  destroy  commerce,  or  to  obstruct  any  legal  exercise  of 
national  authority,  though  professedly  built  to  accommodate  travel.4 


may,  to  a  reasonable  extent,  be  obstructed 
by  the  erection  of  bridges.  State  v.  Port- 
land, etc.,  R.  Co.,  57  Me.  402;  Monongahela 
Bridge  Co.  v.  Kirk,  46  Pa.  St.  112,  84  Am. 
Dec.  527;  Clarke  v.  Birmingham,  etc.,  Bridge 
Co.,  41  Pa.  St.  158.  Compare  Dugan  v.  Bridge 
Co.,  27  Pa.  St.  303,  67  Am.  Dec.  464. 

The  Unavoidable  Obstruction  to  Navigation 
caused  by  building  and  repairing  lawful 
bridges  is  excusable.  Lister  v.  Newark  Plank 
Road  Co.,  36  N.  J.  Eq.  477.  See  also  Central 
Trust  Co.  v.  Wabash,  etc.,  R.  Co.,  32  Fed. 
Rep.  566;  Green,  etc.,  Nav.  Co.  v.  Chesa- 
peake, etc.,  R.  Co.,  88  Ky.  I.  Compare  Jones 
v.  Baltimore,  etc.,  R.  Co.,  4  Mackey  (D.  C.) 
106. 

Where  Approved  Plans  Followed. — The  owner 
of  a  bridge  is  not  liable  for  obstructing  navi- 
gation where  the  plans  for  the  bridge,  ap- 
proved by  Congress,  are  conformed  to. 
People  v.  Kelly,  76  N.  Y.  475. 

As  to  What  Amounts  to  an  Obstruction  of 
navigation,  see  State  v.  Gilmanton,  14  N.  H. 
467. 

1.  Gilman  v.  Philadelphia,  3  Wall.  (U.  S.) 
713.  See  Davis  v.  Jerkins,  5  Jones  L. 
(N.  Car.)  290. 

2.  Charter  Provisions  as  to  Channel  for  Nav- 
igation.—  Under  an  act  requiring  that  the 
piers  of  one  bridge  should  be  so  constructed 
as  to  afford  a  passage  of  water  equal  in  area 
to  that  existing  under  another  bridge,  span- 
ning the  same  river  at  a  point  narrower  but 
deeper,  the  court  held  that,  under  the  cir- 
cumstances, the  intent  of  the  act  was  to  pro- 
vide for  a  passage  of  water  under  the  new 
bridge  equal  at  least  in  area  to  that  existing 
under  the  other,  and  that  the  area  was  to  be 
measured  by  depth  and  breadth  and  not  by 
the  linear  surface  of  the  water  alone  at  the 
respective  sites.  See  Flanagan  v.  Philadel- 
phia, 42  Pa.  St.  219. 

In  Silver  v.  Missouri  Pac.  R.  Co.,  101  Mo. 
79,  the  court  held  that  an  act  of  Congress 
requiring  piers  to  be  parallel  with  the  cur- 
rent is  sufficiently  complied  with  if  they  be 
substantially  parallel  with  its  usual  course; 
that  otherwise,  owing  to  changes  in  the  cur- 
rent at  different  seasons,  it  would  be  impos- 
sible to  keep  them  parallel  with  it  at  all 
times.  See  also  St.  Louis,  etc.,  Packet  Co.  v. 
Keokuk,  etc.,  Bridge  Co.,  31  Fed.  Rep.  755. 

Measurement  of  Channel. — Where  a  bridge 


charter  requires  a  channel  of  a  specified 
width  to  be  left  between  the  piers  of  the 
bridge,  the  proper  measurement  is  by  a  line 
running  directly  across  the  channel,  and  at 
right  angles  to  the  piers.  Hannibal,  etc.,  R. 
Co.  v.  Missouri  River  Packet  Co.,  125  U.  S. 
260,  1  McCrary  (U.  S.)  281,  79  Mo.  488; 
Assante  v.  Charleston  Bridge  Co.,  41  Fed. 
Rep.  365. 

3.  Bridge  Unlawfully  Erected  a  Nuisance. — 

Pennsylvania  v.  Wheeling,  etc.,  Bridge  Co., 
13  How.  (U.  S.)  564;  Hughes  v.  Northern 
Pac.  R.  Co.,  18  Fed.  Rep.  113;  Hatch  v.  Wal- 
lamet  Iron  Bridge  Co.,  7  Sawy.  (U.  S.)  127, 
6  Fed.  Rep.  326,  780;  Texarkana,  etc.,  R. 
Co.  v.  Parsons,  40  U.  S.  App.  13,  74  Fed. 
Rep.  408.  See  also  Dundas  v.  Hamilton,  etc., 
Road  Co.,  18  Grant's  Ch.  (U.  C.)  311 ;  George- 
town v.  Alexandria  Canal  Co.,  12  Pet.  (U.  S.) 
91;  Silliman  v.  Troy,  etc.,  Bridge  Co.,  11 
Blatchf.  (U.  S.)  274;  South  Carolina  R.  Co.  v. 
Moore,  28  Ga.  398,  73  Am.  Dec.  778;  Com.  v. 
Charlestown,  1  Pick.  (Mass.)  180,  11  Am. 
Dec.  161;  Com.  v.  Coombs,  2  Mass.  489; 
Hood  v.  Dighton  Bridge,  3  Mass.  266;  Arun- 
del v.  M'Culloch,  10  Mass.  70;  Dugan  v. 
Bridge  Co.,  27  Pa.  St.  303,  67  Am.  Dec.  464; 
Barnes  v.  Racine,  4  Wis.  454;  Wisconsin 
River  Imp.  Co.  v.  Lyons,  30  Wis.  61. 

So  long  as  the  state  officers  make  no  objec- 
tions, no  individual  or  corporation  has  a  right 
to  abate  a  bridge  erected  without  license, 
unless  suffering  some  damage  not  sustained 
by  the  rest  of  the  community.  Fort  Plain 
Bridge  Co.  v.  Smith,  30  N.  Y.  63.  See  the 
title  Abatement  of  Nuisances,  vol.  1,  p.  63. 

In  Reg.  v.  Moss,  26  Can.  Sup.  Ct.  322, 
affirming  5  Exch.  (Can.)  30,  it  was  held  that  an 
obstruction  to  navigation  by  the  building  of 
a  bridge  cannot  be  justified  on  the  ground 
that  the  public  benefit  to  be  derived  from  it 
outweighs  the  inconvenience  it  causes.  It  is 
a  public  nuisance,  though  a  very  great  pub- 
lic benefit  and  an  obstruction  of  the  slight- 
est possible  degree.  See  also  Atty.-Gen.  v. 
Terry,  L.  R.  9  Ch.  423. 

Long  User — Presumption  of  Dedication. — The 
user  of  a  bridge  over  a  navigable  river  for 
thirty-five  years  is  sufficient  to  raise  a  pre- 
sumption of  dedication.  Reg.  v.  Moss,  26 
Can.  Sup.  Ct.  322,  affirming  5  Exch.  (Can.)  30. 

4.  Dover  v.  Portsmouth  Bridge,  17  N.  H. 
234. 
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Bridge  Constructed  in  Unlawful  Manner. — If  the  power  to  construct  is  exceeded,  or 
not  exercised  in  the  manner  provided  by  the  grant,  the  bridge  is  a  nuisance.1 
4.  Duty  of  Drawbridge  Proprietors  in  Respect  to  Navigation. — The  duty  and 

privilege  of  maintaining  a  drawbridge  over  navigable  waters  includes  the 
obligation  to  properly  provide  for  the  safe  and  prompt  passage  of  vessels 
through  the  draw.2  Those  having  custody  of  the  bridge  are  bound  to  use  ordi- 


1.  Illinois  River  Packet  Co.  v.  Peoria 
Bridge  Assoc.,  38  111.  467. 

In  order  to  justify  the  erection  or  main- 
tenance of  a  bridge  across  a  navigable 
river  whose  navigation  it  obstructs,  upon 
the  ground  that  Congress  authorized  its 
erection  and  maintenance,  it  must  be  shown 
that  it  was  constructed  and  is  maintained  in 
accordance  with  the  requirements  of  the  act 
of  Congress.  And  if  the  requirements  of 
the  act  are  materially  varied  from  in  the 
construction  of  the  bridge,  it  is  an  un- 
authorized and  unlawful  structure.  But, 
although  the  bridge  is  built  in  entire  disre- 
gard of  the  act  of  Congress,  Congress  may 
declare  that  it  shall  not  be  deemed  an  ob- 
struction to  navigation,  and  legalize  the 
structure.  Texarkana,  etc.,  R.  Co.  v.  Par- 
sons, 40  U.  S.  App.  13,  74  Fed.  Rep.  408. 

Discretion  in  Exercising  Power — Mistake  of 
Judgment. — Discretion  must  be  used  in  exer- 
cising the  power  granted.  If  discretion  be 
abused,  or  wilfully  or  wantonly  exercised,  a 
court  of  equity  will  interfere,  but  not  for  a 
mere  mistake  of  judgment  in  exercising  such 
discretion.  Haight  v.  Day,  1  Johns.  Ch. 
(N.  Y.)  18;  Clarke  v.  Birmingham,  etc., 
Bridge  Co.,  41  Pa.  St.  147.  It  is  held  in 
Silver  v.  Missouri  Pac.  R.  Co.,  101  Mo.  79, 
that  any  excess  in  the  exercise  of  the  powers 
granted,  by  which  navigation  is  impaired, 
becomes  a  nuisance  pro  tanto. 

Bridge  without  Utility,  or  Built  with  Improper 
Motives. — A  public  bridge  is  a  nuisance  if 
built  in  a  public  way  without  public  utility, 
or  if  built  colorably  in  an  imperfect  or  incon- 
venient manner  with  a  view  to  throw  the 
burden  of  rebuilding  or  repairing  it  on  the 
county.  Rex  v.  West  Riding  of  Yorkshire, 
2  East  342. 

2.  Duty   of  One  Maintaining   Drawbridge — 

England. — Manley  v.  St.  Helens  Canal,  etc., 
Co.,  2  H.  &  N.  840,  27  L.  J.  Exch.  159. 

United  States. — Greenwood  v.  Westport,  60 
Fed.  Rep.  578,  citing  2  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  549;  Edgerton  v.  The 
Mayor,  27  Fed.  Rep.  230;  Boston  v.  Crowley, 
38  Fed.  Rep.  202;  Pennsylvania  R.  Co.  v. 
Central  R.  Co.,  59  Fed.  Rep.  190,  58  Am.  & 
Eng.  R.  Cas.  619,  59  Fed.  Rep.  192;  Van  Et- 
ten  v.  Westport,  60  Fed.  Rep.  579. 

Connecticut. — Greenwood  v.  Westport,  62 
Conn.  575,  63  Conn.  587. 

District  of  Columbia. — Jones  v.  Baltimore, 
etc.,  R.  Co.,  4  Mackey  (D.  C.)  106. 

Indiana. — Terre-Haute  Drawbridge  Co.  v. 
Halliday,  4  Ind.  36. 

Maine. — Patterson  v.  East  Bridge,  40  Me. 
404. 

Michigan.  —  Township  Board  v.  Wayne 
County,  75  Mich.  264,  quoting 2 All.  AND  Eng. 
Encyc.  of  Law  (1st  ed.)  549. 

South  Carolina.  —  Crouch  v.  Charleston, 
etc.,  R.  Co.,  21  S.  Car.  495. 


Wisconsin. — Weisenberg  v.  Winneconne, 
56  Wis.  667;  Gates  v.  Northern  Pac.  R.  Co., 
64  Wis.  64. 

See  also  French  v.  Boston,  129  Mass.  592, 
37  Am.  Rep.  393. 

Must  Provide  Apparatus  for  Using  Draw. — Un- 
der a  charter  authorizing  the  construction  of 
a  bridge  over  navigable  waters  ' '  with  a  draw 
of  sufficient  width  for  vessels  to  pass 
through,"  the  whole  to  "  be  kept  in  good 
and  safe  repair,"  the  bridge  company  is 
bound  to  provide  necessary  apparatus  for 
raising  the  draw.  Patterson  v.  East  Bridge 
in  Belfast,  40  Me.  404.  See  also  Davis  v. 
Jerkins,  5  Jones  (N.  Car.)  290. 

Delay  in  Passing  Draw. — A  dock  company 
having  a  swing-bridge  over  a  canal  is  bound 
to  exercise  all  reasonable  care  to  prevent  un- 
necessary delay  to  passing  vessels.  Wiggins 
v.  Boddington,  3  C.  &  P.  544,  14  E.  C.  L. 
439.  See  also  Greenwood  v.  Westport,  60 
Fed.  Rep.  560.  But  a  railway  company  hav- 
ing a  swing-bridge  over  a  canal  is  not  bound 
to  open  it  to  a  vessel  when  a  railway  train  is 
about  to  pass.  Turner  v.  Great  Western  R. 
Co.,  6  U.  C.  C.  P.  536.  See  Pennsylvania  R. 
Co.  v.  Central  R.  Co.,  59  Fed.  Rep.  190,  58 
Am.  &  Eng.  R.  Cas.  619,  20  U.  S.  App.  136. 

Vessel  with  Masts  Capable  of  being  Lowered.— 
Under  the  English  Railway  Clauses  Act  of 
1863,  a  railway  company  is  not  bound  to 
open  its  bridge  for  a  vessel  with  masts  that 
can  be  lowered.  West  Lancashire  R.  Co.  v. 
Iddon,  49  L.  T.  N.  S.  600.  But  the  proprie- 
tors of  Dighton  Bridge  are  bound,  by  the 
third  section  ofxtheir  charter,  to  raise  the 
draw  of  the  bridge  for  the  passage  of  loaded 
lighters,  if  the  masts  cannot  be  conveniently 
lowered  without  delay.  Hood  v.  Dighton 
Bridge,  3  Mass.  263. 

Draw  Constructed  in  Accordance  with  Statute 
Sufficient. — Where  an  individual  was  author- 
ized by  the  legislature  to  build  a  bridge  hav- 
ing a  draw  not  less  than  fifteen  feet  wide,  the 
court  held  that,  although  vessels  of  a  greater 
breadth  had  been  accustomed  to  sail  in  the 
water  spanned,  he  was  not  bound  to  make  the 
draw  wider  than  fifteen  feet,  nor  to  make  a 
pier  or  wharf  to  the  draw.  Com.  v.  Breed,  4 
Pick.  (Mass.) 460. 

Charter  Authorizing  "Suitable  Draws."  — 
Although  an  act  of  incorporation,  author- 
izing the  building  of  a  toll-bridge  across 
a  navigable  river  "  with  two  suitable  draws," 
at  least  thirty  feet  wide,  constitutes,  when 
accepted,  a  contract  between  the  common- 
wealth and  the  corporation,  which,  if  the 
legislature  have  not  reserved  the  power 
to  change  the  charter,  cannot  be  affected  by 
a  subsequent  act  requiring  the  corporation 
to  maintain  draws  of  a  greater  width,  yet 
it  obliges  the  corporation  to  enlarge  their 
draws,  when  necessary,  for  the  convenient 
accommodation  of  vessels  having  occasion  to 
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nary  care  and  diligence  in  the  management  and  control  of  the  bridge,  and  are 
liable  for  the  want  of  such  care  on  the  part  of  their  servants.1 

IV.  Construction  and  Maintenance  of  Bridges — 1.  Who  is  to  Erect  and 
Maintain. — The  law  encourages  the  building  of  bridges  of  public  utility,2  and  a 
legislative  license  to  erect  such  a  structure  is  necessary  only  where  a  public 
franchise  is  sought  in  connection  therewith,  or  where  the  erection  will  interfere 
with  some  public  right  or  franchise.3  Thus  a  municipal  corporation  has  no 
power,  without  authority  from  the  state,  to  erect  a  toll-bridge  and  collect 
tolls  ; 4  and  when  a  lawful  toll-bridge  exists  upon  a  highway,  another  bridge 
cannot  be  built  so  near  thereto  as  materially  to  take  away  its  custom.5 

Under  the  Statute  Laws  of  Most  of  the  States,  it  is  made  the  duty  of  towns, 
counties,  or  other  corresponding  corporate  divisions,  through  their  proper 
officers,  to  maintain  the  public  highways,  within  their  respective  limits, 
reasonably  safe  and  convenient  for  public  travel.  This  duty  includes  that 
of  erecting  and  maintaining  necessary  bridges  upon  those  highways,6  and 


navigate  the  river;  and  the  question  whether 
the  draws  are  thus  suitable  is  not  to  be  de- 
termined by  either  the  legislature  or  the 
corporation,  but  in  the  courts  of  justice. 
Com.  v.  New  Bedford  Bridge,  2  Gray  (Mass.) 
339.  See  also  New  Haven,  etc.,  Toll  Bridge 
Co.  v.  Bunnel,  4  Conn.  54. 

Cities— Liability  for  Drawbridges. — All  that 
can  be  required  of  a  city  is  to  use  every 
reasonable  effort,  and  as  soon  as  possible, 
to  remove  all  obstacles  to  vessels  passing 
bridges  within  its  limits  over  a  navigable 
river.  Scott  v.  Chicago,  1  Biss.  (U.  S.)  510. 
A  city  may  regulate  the  time  and  manner  of 
vessels  passing  such  bridges.  Chicago  v. 
McGinn,  51  111.  266,  2  Am.  Rep.  295. 

A  municipal  corporation  bound  by  statute 
to  keep  a  certain  bridge  in  repair  is  not  liable 
in  damages  for  the  detention  of  a  vessel 
on  account  of  the  draw  not  being  of  proper 
width,  or  because  the  bridge  superintendent, 
through  his  carelessness,  delays  a  vessel,  un- 
less there  is  an  express  statutory  liability. 
French  v.  Boston,  129  Mass.  592,  37  Am. 
Rep.  393. 

1.  Liability  for  Negligence  of  Bridge  Officials. 

—  Edgerton  v.  Mayor,  27  Fed.  Rep.  230; 
French  v.  Boston,  129  Mass.  592,  37  Am.  Rep. 
393;  Weisenberg  v.  Winneconne,  56  Wis.  667; 
Stephani  v.  Manitowoc,  89  Wis.  467. 

A  duly  appointed,  bonded,  and  acting  tend- 
er of  a  drawbridge,  having  full  authority  to 
regulate  the  passage  of  vessels  through  the 
draw,  is  liable  in  damages  to  a  person  in- 
jured solely  through  his  failure  to  have  due 
regard  and  caution  for  the  public  travel  in 
performing  his  duties.  Nowell  v.  Wright,  3 
Allen  (Mass.)  166,  80  Am.  Dec.  62.  Compare 
Patton  v.  Montgomery  County,  96  Ind.  131. 

Massachusetts  —  Authority  of  Superintendent. 
— In  Massachusetts  the  superintendent  of  a 
drawbridge  has  full  authority  to  regulate  the 
passage  of  vessels  through  the  draw,  and  can 
decide  the  order  in  which  they  may  pass;  and 
a  violation  of  his  lawful  orders  renders  the 
guilty  party  liable  to  indictment.  Com.  v. 
Chase,  127  Mass.  7. 

2.  In  Rex  v.  The  West  Riding  of  Yorkshire, 
2  W.  Bl.  685,  5  Burr.  2597,  the  court,  in  dis- 
cussing the  duty  of  repairing  public  bridges, 
said:  "  Where  [a  bridge]  is  of  public  utility, 
the  public  which  reaps  the  benefit  ought  to 
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sustain  the  burden  of  repairing  it;  else  it 
would  be  a  great  discouragement  to  public- 
spirited  persons  to  erect  a  beneficial  bridge, 
provided  they  must  either  repair  it  them- 
selves, or  it  must  run  to  ruin." 

3.  When  Legislative  Authority  Necessary. — 
In  Fort  Plain  Bridge  Co.  v.  Smith,  30  N.  Y. 
63,  the  court,  by  Mullin,  J.,  said:  "  There  are 
three  cases  in  which  authority  from  the  leg- 
islature is  necessary  to  erect  a  bridge  over  a 
stream.  One  is,  when  the  stream  is  navi- 
gable; second,  when  the  state  owns  the  bed 
of  the  stream;  third,  when  the  right  to  take 
toll  is  desired." 

See  also  Canal  Appraisers  v.  People,  17 
Wend.  (N.  Y.)  571;  State  v.  Wood  County,  41 
Wis.  31;  Goodhue  v.  Beloit,  21  Wis.  643. 

Turning  Ferry  into  Bridge. — It  has  been  held 
that  the  owner  of  a  ferry  cannot  suppress 
that  and  put  up  a  bridge  in  its  place  without 
a  license.  Payne  v.  Partridge,  1  Salk.  12,  2 
Salk.  719. 

4.  Colton  v.  Hanchett,  13  111.  615;  Clark  v. 
Des  Moines,  19  Iowa  222. 

5.  Bridge  Erected  Near  Public  Toll-bridge. — 

Newburgh,  etc.,  Turnpike  Road  v.  Miller,  5 
Johns.  Ch.  (N.  Y.)  101.  A  private  bridge  is 
a  nuisance  when  constructed  within  two  miles 
of  an  incorporated  bridge,  whose  charter 
forbids  the  erection  of  a  bridge  within  that 
distance.  Chenango  Bridge  Co.  v.  Lewis,  63 
Barb.  (N.  Y.)  in. 

See  also  infra,  this  title,  Toll-bridges — 
How  Far  Franchise  is  Exclusive. 

In  Smith  v.  Harkins,  3  Ired.  Eq.  (N.  Car.) 
613,  44  Am.  Dec.  83,  it  was  said  that,  under 
the  laws  of  North  Carolina ,  before  a  bridge 
can  be  built  over  a  large  stream,  interfering, 
as  it  may,  with  the  rights  of  owners  of  ferries 
or  other  bridges,  the  public  mind  must  be 
consulted,  and  that,  in  this  respect,  the  pub- 
lic mind  is,  by  the  statute,  kept  by  the  county 
court;  and  that  a  person  could  derive  no  au- 
thority to  build  a  bridge  from  the  establish- 
ment of  a  public  road  to  a  river  on  each  side 
of  it,  supposing  even  that  the  river  itself 
would  thereby  be  made  a  part  of  the  high- 
way. 

6.  Authorities  Required  by  Statute  to  Erect  and 
Repair  Bridges — Indiana. — Owen  County  v. 
Washington  Tp.,  121  Ind.  379,  28  Am.  &  Eng. 
Corp.  Cas.  287;  Goshen  v.  Myers,  119  Ind. 
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extends  to  rebuilding  such  bridges  wh 

196;  Patton  v.  Montgomery  County,  96  Ind. 

131. 

Iowa. —  Chandler  v.  Fremont  County,  42 
Iowa  58;  Soper  v.  Henry  County,  26  Iowa  264; 
Roby  v.  Appanoose  County,  63  Iowa  113. 

k'ansas. — Eudora  v.  Miller,  30  Kan.  494; 
Shawnee  County  v.  Topeka,  39  Kan.  197;  Val- 
ley Tp.  v.  King  Iron  Bridge,  etc.,  Co.  (Kan. 
App.  1S96),  45  Pac.  Rep.  660. 

Mi,  higan.  — Delta  Lumber  Co.  v.  Board  of 
Auditors,  71  Mich.  572. 

Minnesota.  —  Shartle  v.  Minneapolis,  17 
Minn.  308;  Greenman  v.  Mower  County,  62 
Minn.  397. 

Nebraska. — Whitcomb  v.  Reed,  24  Neb.  50. 

New  Hampshire. — Kelley  v.  Kennard,  60  N. 
H.  1;  State  v.  Canterbury,  28  N.  H.  195. 

New  Jersey. — Beatty  v.  Titus,  47  N.  J.  L.  89; 
Chosen  Freeholders  v.  State,  42  N.  J.  L.  273; 
Ripley  v.  Chosen  Freeholders,  40  N.  J.  L.  49; 
Whitall  v.  Chosen  Freeholders,  40  N.  J.  L. 
302;  State  v.  Essex  Freeholders,  23  N.  J.  L. 
214.  *■ 

Neiv  York. — People  v.  Town  Board,  92  Hun 
(N.  Y.)  585. 

Pennsylvania.  —  Penn  Tp.  v.  Perry  County, 
78  Pa.  St.  457;  McCormickt/.  Washington  Tp., 
112  Pa.  St.  187;  Humphreys  v.  Armstrong 
County,  56  Pa. St.  204;  Shadier  v.  Blair  County, 
136  Pa.  St.  488;  Bridge  v.  Waverly,  12  Pa.  Co. 
Ct.  Rep.  669;  Com.  v.  Swatara  Tp.,  4  Pa.  Dist. 
Rep.  468;  Oakland  Tp.  v.  Martin,  104  Pa.  St. 
303;  In  re  Lehigh  Tp.  Bridge,  17  Pa.  Co.  Ct. 
Rep.  236. 

Rhode  Island.— State  v.  White,  16  R.  I. 
591- 

Statutes  —  Authority  of  County  Court. — The 

■countycourt, as  regards  itspoweroverthees- 
tablishment  of  bridges,  is  of  limited  jurisdic- 
tion and  can  act  only  as  authorized  by  statute. 
Chandler  v.  Montgomery  County,  31  Ark.  25; 
Wright  v.  Nagle,  48  Ga.  367;  State  v.  Willis- 
ton,  31  Vt.  153;  Sampson  v.  Goochland  Jus- 
tices, 5  Gratt.  (Va.)  241. 

Obligation  of  Counties. — In  Iowa  the  obliga- 
tion of  counties  to  construct  bridges  extends 
only  to  those  necessary  for  public  convenience 
and  which  require  an  extraordinary  expendi- 
ture of  money.  Taylor  v.  Davis  County,  40 
Iowa  295;  Bell  v.  Foutch,  21  Iowa  119;  More- 
land  v.  Mitchell  County,  40  Iowa  394;  Casey 
v.  Tama  County,  75  Iowa  655;  Chandler  v. 
Fremont  County,  42  Iowa  58;  Soper  v.  Henry 
County,  26  Iowa  264. 

In  Tennessee  a  county  is  not  liable  for  the 
erection  of  a  bridge,  unless  such  erection  is 
ordered  by  the  county  court.  Epperson  v. 
Shelby  County,  7  Lea(Tenn.)  275. 

In  West  Virginia  the  county  court  has  au- 
thority to  discontinue  a  bridge.  State  v. 
Wood  County,  33  W.  Va.  589. 

Michigan — When  Village  Not  Liable  for  De- 
fective Bridge. — In  Michigan  a  village  relieved 
by  its  charter  from  imposition  of  highway 
taxes,  is  not  liable  for  a  defective  bridge  in 
its  limits  which  a  township  is  bound  to  main- 
tain.   Quinlan  v.  Manistque,  85  Mich.  22. 

Cities  in  New  York  are  liable  for  failing  to 
maintain  their  bridges.  Langlois  v.  Cohoes, 
58  Hun  (N.  Y.)  226. 


destroyed.1 

New  Hampshire — Conditional  Authorization. — 

In  New  Hampshire  a  municipality  may  au- 
thorize the  construction  of  a  convenient  pub- 
lic bridge,  with  the  proviso  that  in  the  event 
that  sufficient  private  donations  are  given  to 
build  a  more  convenient  one,  the  latter  shall 
be  built.    Kelley  v.  Kennard,  60  N.  H.  1. 

Canada — Width  of  Stream — Measurement  after 
Freshet. — In  Canada,  under  a  statute  requiring 
counties  to  bridge  all  streams  of  not  less  than 
a  certain  width,  the  width  after  heavy  rains 
and  freshets  should  be  taken  into  considera- 
tion. New  Hamburg  Corp.  v.  Waterloo 
County  Corp.,  22  Can.  Sup.  Ct.  296,  20  Ont, 
App.  1. 

Concurrent  Authority  of  County  and  Munici- 
pality.— A  statute  providing  that  bridges  in 
the  corporate  limits  of  a  municipality,  costing 
more  than  a  certain  amount,  shall  be  con- 
structed by  the  county  commissioners,  does 
not  deprive  the  municipality  of  the  authority 
to  make  a  valid  contract  for  the  erection  of 
such  a  bridge  at  its  expense,  when  it  has 
statutory  authority  and  control  over  its  streets 
and  bridges.  Nor  does  it  relieve  a  city  of  its 
duty  to  keep  such  bridges  in  repair.  New 
Albany  v.  Iron  Substructure  Co.,  141  Ind. 
500;  Wabash  v.  Carver,  129  Ind.  552. 

For  the  construction  of  a  similar  statute,  see 
Greenman  v.  Mower  County,  62  Mina.  397. 
See  also  Rosedale  v.  Golding,  55  Kan.  167; 
Shawnee  County  v.  Topeka,  39  Kan.  197. 

Under  the  constitution  and  laws  of  Florida, 
a  county  cannot  impose  taxes  except  for 
county  purposes;  and  the  building  of  a  bridge 
in  a  county,  within  the  corporate  limits  of  a 
municipality,  in  which  the  county  outside  of 
those  limits  is  in  no  wise  interested,  is  not  a 
county  purpose.  Skinner  v.  Henderson,  26 
Fla.  121,  29  Am.  &  Eng.  Corp.  Cas.  424. 

A  law  enacting  that  a  city  council  shall  have 
the  care,  supervision,  and  control  of  all  public 
highways,  bridges,  etc.,  in  the  city,  does  not 
oust  the  county  of  its  rights  to  erect  free 
bridges  across  the  rivers  or  public  highways 
within  the  limits  of  the  city  corporation.  Bell 
v.  Foutch,  21  Iowa  119;  Barrett  v.  Brooks,  21 
Iowa  150.  See  also  State  v.  Shawnee  County 
(Kan.  1896),  45  Pac.  Rep.  616,  distinguishing 
Shawnee  County  p.  State,  49  Kan.  486. 

A  bridge,  though  within  the  corporate  limits 
of  the  municipality,  may  belong  to  the  county 
and  not  to  the  municipality ;  and  if  it  is  recog- 
nized by  both  as  the  property  of  the  former, 
this,  and  not  the  latter,  is  bound  to  keep  it  in 
repair.  Daniels  v.  Athens,  55  Ga.  609,  54 
Ga  79. 

1.  Rebuilding. — State  v.  Gibson  County,  80 
Ind.  478,  41  Am.  Rep.  821;  Whitall  v.  Chosen 
Freeholders,  40  N.  J.  L.  306;  Chosen  Free- 
holders v.  Hough,  55  N.  J.  L.  628;  Myers  v. 
Com.,  no  Pa.  St.  217;  Oakland  Tp.  v.  Martin, 
104  Pa.  St.  303.  See  State  v.  Wood  County, 
72  Wis.  629.  See  also  infra,  this  title,  Duties 
and  Liabilities  of  Owners  and  Constructors — 
In  Respect  to  Maintenance  and  Repair. 

The  Illinois  Road  and  Bridge  Law  of  1883, 
allowing  county  contribution  "  in  case  of  some 
emergency  arising  from  the  sudden  destruc- 
tion or  serious  damage  to  a  bridge,"  applies 
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Municipality  Accepting  Donation  of  Money  to  Build. — A  municipality  may  appropriate 
money  to  build  a  necessary  public  bridge,  and  may  accept  a  private  donation 
to  aid  in  making  the  same.1 

2.  Legislative  Powers  and  Discretion. — Subject  to  the  exercise  of  the  power 
of  Congress  to  regulate  navigation,2  and  to  its  own  constitutional  limitations, 
the  state  has  the  right  to  erect  bridges  whenever  and  wherever  the  legislature 
may  deem  them  necessary  for  the  convenience  of  the  public,3  whether  over 
navigable  waters  or  not.4 

Delegating  Powers — Granting  Exclusive  Rights. — The  legislature  may  delegate  the 
power  to  determine  whether  a  bridge  is  necessary  over  a  stream  not  navigable,5 
and  may  grant  an  exclusive  right  to  erect  a  bridge.6 

Grant  to  Build  may  Be  with  or  without  Restrictions. — It  may  determine  in  its  grant 
upon  what  conditions  a  bridge  may  be  erected  ;  7  and  may  grant  an  unrestricted 
bridge  franchise,  although  it  has  delegated  to  an  inferior  tribunal  the  power  to 
grant  such  franchise  subject  to  restrictions.** 

Prohibiting  Construction  over  Navigable  Waters. — The  legislature  has,  in  the  interest 
of  eommerce  and  navigation,  the  right  to  prohibit  the  erection,  without  its 
express  permission,  of  bridges  or  other  obstructions  over  navigable  streams 
which  may  impair  or  obstruct  the  free  navigation  thereof.9 

Providing  for  Expense  of  Construction — Apportioning  Expenses. — The  state  has  the  right 
to  determine  that  a  railroad  bridge  shall  be  constructed  for  railroad  use  and 
public  travel,  and  that  a  certain  proportionate  amount  of  the  cost  of  construct- 
ing the  same  shall  be  paid  to  the  railroad  by  the  county  in  which  the  bridge  is 
located.10  It  may  provide  that  a  part  or  the  whole  of  the  expense  of  con- 
structing a  bridge  shall  be  borne  by  the  county,  notwithstanding  the  fact  that 
under  the  general  law  the  expense  must  have  been  sustained  wholly  by  the 
township  in  which  the  bridge  is  located.11    The  legislature  may  impose  the 

to  in  emergency  which  arose  before  and  con- 
tinued until  after  the  act  went  into  effect. 
People  v.  Hancock  County,  21  111.  App.  271; 
Logan  County  v.  People,  116  111.  466;  People 
v.  Hancock  County,  21  111.  App.  271.  The 
money  need  not  be  provided  for  before  the 
court  makes  its  order.  Stark  County  v.  Peo- 
ple, 19  111.  App.  495- 

Under  New  York  Laws  1881,  c.  700,  a  town 
can  be  held  liable  for  injuries  sustained  from 
a  defective  highway  or  bridge  only  when  it 
appears  that  the  funds  for  repair  could  have 
been  obtained,  and  this  must  be  alleged  in  the 
complaint.  Eveleigh  v.  Hounsfield,  34  Hun 
(N.  Y.)  140. 

Georgia — County  Purchase  of  Toll-bridges. — In 
Georgia,  commissioners  who  have  lawfully 
purchased  toll-bridges  and  made  them  free 
have  authority,  notwithstanding  a  taxpayer's 
protest,  to  rebuild  them  when  destroyed. 
Elliott  v.  Gammon,  76  Ga.  766. 

1.  Kelley  v.  Kennard,  60  N.  H.  I. 

2.  See  supra,  this  title.  Bridges  over  Navi- 
gable Waters — Power  of  Congress  to  Construct 
and  Regulate. 

3.  Young  v.  Harrison,  6  Ga.   130.  See 
Garland  v.  Board  of  Revenue,  87  Ala.  225. 

Statute  Providing  for  Bridging  "  Streams  " — 
Lakes,  Marshes,  etc.,  Excluded.— A  statute  pro- 
viding for  the  construction  and  maintenance 
of  bridges  over  "  streams  "  does  not  author- 
ize bridging  bays,  lakes,  marshes,  etc.,  which 
are  not  streams.  Matter  of  Freeholders,  etc., 
68  N.  Y.  376. 

4.  Over  Navigable  Waters. — Com.  v.  Monroe 
County,  2  W.  &  S.  (Pa.)  504.  See  also  supra, 
this  title,  Bridges  over  Navigable  Waters. 


4  C.  of  L.— 59. 


A  statute  providing  that  no  bridge  shall 
be  erected  over  any  river  or  navigable 
stream  so  as  to  hinder  navigation,  etc., 
applies  only  to  bridges  erected  without  au- 
thority of  law,  and  cannot  take  from  a  subse- 
quent legislature  the  power  to  authorize  the 
construction  of  a  bridge,  with  piers,  over  a 
navigable  stream.  Clarke  v.  Birmingham, 
etc.,  Bridge  Co.,  41  Pa.  St.  147. 

An  act  rendering  illegal  bridges  over 
navigable  streams,  already  built  by  a  railroad 
company,  under  the  authority  of  and  in  con- 
formity with  its  charter,  is  unconstitutional. 
Bailey  v.  Philadelphia,  etc.,  R.  Co.,  4  Harr. 
(Del.)  389,  44  Am.  Dec.  593. 

6.  State  v.  Anthoine,  40  Me.  435. 

6.  Piscataqua  Bridge  v.  New-Hampshire 
Bridge,  7  N.  H.  60. 

It  may  be  questioned  whether  the  state  can 
without  the  consent  of  the  trustees  erect 
bridges  over  a  canal  crossing  a  public  high- 
way, after  it  has  already  transferred  its  in- 
terest.  People  v.  Canal  Trustees,  14  111.  402. 

7.  Monongahela  Bridge  Co.  v.  Kirk,  46 
Pa.  St.  112,  84  Am.  Dec.  527;  Flanagan  v. 
Philadelphia,  42  Pa.  St.  232. 

8.  Fall  v.  Sutter  County,  21  Cal.  252;  Dyer 
v.  Tuskaloosa  Bridge  Co.,  2  Port.  (Ala.)  296, 
27  Am.  Dec.  655. 

9.  Wisconsin  River  Imp.  Co.  v.  Lyons,  30 
Wis.  61. 

10.  Brayton  v.  Fall  River,  124  Mass.  95. 

11.  Norwich  t'.Hampshire  County,  13  Pick. 
(Mass.)  60;  Com.  v.  Newburyport,  103  Mass. 
129;  Westfield  v.  Tioga  County,  150  Pa. 
St.  152. 

Bridges  between  Counties. — The  state  may 
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burden  of  maintenance  and  repair  upon  one  county  when  the  bridge  is  in 
another,*  and  may  apportion  among  counties  and  townships  the  amount  to  be 
borne  by  each.2  The  legislature  may  impose  the  duty  of  maintaining  a  bridge 
on  municipal  corporations,3  and  may  impose  such  duty  on  one  city  or  town- 
ship while  the  bridge  is  in  another.4 

3.  Bridges  between  States. — The  power  of  erecting  a  bridge,  and  taking  tolls 
thereon,  over  a  navigable  river  forming  the  boundary  between  two  states, 
can  be  conferred  only  by  Congress,5  or  by  the  concurrent  legislation  of  both 
states.®  The  legislature  of  one  state  cannot  so  authorize  a  corporation,  created 
by  it,  to  build  a  bridge  extending  into  another  state,  as  to  empower  such 
corporation  to  collect  toll  of  one  who  passes  only  upon  that  part  of  the  bridge 
which  is  within  the  limits  of  the  other  state,  without  an  express  promise  by 
such  passenger.7 

4.  Bridges  between  Counties  and  Municipalities. — Where  a  bridge  is  not  wholly 

in  one  county,  but  lies  between  two  counties  or  municipalities,  the  obligation 
to  construct  and  maintain  it  is  governed  in  most  of  the  states  by  statute. 
These  statutes  provide  for  the  building  of  the  bridge  by  the  joint  action  of  the 


require  one  county  to  build,  at  its  own  ex- 
pense, a  bridge  across  a  boundary  line  into 
another  county.  Washer  v.  Bullitt  County, 
no  U.  S.  565,  citing  Agawam  v.  Hampden 
County,  130  Mass.  528.  See  also  Rex  v.  Devon 
County,  14  East  477;  Talbot  County  v.  Queen 
Anne's  County,  50  Md.  261;  Shaw  v.  Dennis, 
10  111.  405;  Westfield  v.  Tioga  County,  150 
Pa.  St.  152. 

1.  County  Required  to  Maintain  Bridge  in 
Another  County. — Casey  v.  Tama  County,  75 
Iowa  656;  Carter  v.  Cambridge,  etc.,  Bridge, 
104  Mass.  237;  Com.  v.  Newburyport,  103 
Mass.  135;  Talbot  County  v.  Queen  Anne's 
County,  50  Md.  261;  Thomas  v.  Leland,  24 
Wend.  (N.  Y.)  65.  See  Boston  v.  Middlesex 
County,  ill  Mass.  313. 

Appropriating  County  Bridge  to  Public  Use. — 
The  legislature  has  power  to  appropriate 
county  bridges  to  public  use,  and  may 
authorize  them  to  be  taken  by  a  turnpike 
company,  for  part  of  its  road,  without  com- 
pensation. Freeholders  v.  Red  Bank,  etc., 
Turnpike  Co.,  18  N.  J.  Eq.  91. 

2.  Apportioning  Expense  among  Counties  and 
Townships. — Board  of  Supervisors  v.  People, 
24  111.  App.  410;  Martin  County  v.  Mitchel- 
tree  Tp.,  4  Ind.  App.  424;  Waterville  v. 
Kennebec  County,  59  Me.  80;  Carter  v.  Cam- 
bridge, etc.,  Bridge,  104  Mass.  237;  Scituate 
v.  Weymouth,  108  Mass.  130;  Com.  v.  New- 
buryport, 103  Mass.  135;  Frenchtown  Tp.  V. 
Monroe  County,  89  Mich.  204;  Guilder  v. 
Dayton,  22  Minn.  366.  See  Skinner  v.  Hen- 
derson, 26  Fla.  121,  29  Am.  and  Eng.  Corp. 
Cas.  424;  Champaign  County  v.  Condit,  120 
111.  301;  Shawnee  County  v.  Topeka,  39  Kan. 
197;  Boston  v.  Middlesex  County,  in  Mass. 
313;  State  v.  St.  Croix  County,  83  Wis.  340. 

The  state  may  apportion  the  maintenance 
of  a  bridge  upon  neighboring  municipalities 
in  the  proportion  in  which  those  municipal- 
ities are  benefited  by  it,  although  the  bridge 
does  not  lie  within  any  of  the  municipalities. 
State  v.  Williams  (Conn.  1896),  35  Atl.  Rep. 
24.  In  this  case,  the  court,  by  Baldwin,  J., 
said:  "  There  is  no  principle  of  free  govern- 
ment or  rule  of  natural  justice  which  de- 
mands that  the  support  of  highways  and 
bridges  shall  be  imposed  only  on  those  terri- 


torial subdivisions  of  the  state  in  which  they 
are  situated.  If  it  be  required  of  them,  it  is 
only  by  virtue  of  a  statute  law,  which  the 
legislature  can  vary  or  repeal  at  pleasure. 
Chidsey  v.  Canton,  17  Conn.  478.  The  bur- 
den is  one  that  the  legislature  can  put  on 
such  public  agencies  as  it  may  deem  equi- 
table, and  transfer  from  one  to  another  from 
time  to  time  as  it  may  judge  best  for  the 
public  interest.  Dow  v.  Wakefield,  103  Mass. 
267;  Agawam  v.  Hampden  County,  130  Mass. 
538;  Mobile  County  v.  Kimball,  102  U.  S. 
691;  Washer  v.  Bullitt  County,  no  U.  S. 
558." 

3.  Duty  to  Maintain  Imposed  on  Municipal 
Corporation.  —  Waterbury  v.  Clark,  4  Day 
(Conn.)  198;  Pumphrey  v.  Baltimore,  47  Md. 
145,  28  Am.  Rep.  446;  Erie  v.  Erie  Canal  Co., 
59  Pa.  St.  176,  citing  Sharpless  v.  Philadel- 
phia, 21  Pa.  St.  147,  59  Am.  Dec.  759;  Kirby 
v.  Shaw,  19  Pa.  St.  258;  Philadelphia  v. 
Field,  58  Pa.  St.  320. 

4.  Com.  v.  Newburyport,  103  Mass.  129; 
Carter  v.  Cambridge,  etc.,  Bridge,  104  Mass. 
238;  Underhill  v.  Essex,  64  Vt.  28. 

5.  Congress,  under  the  power  to  regulate 
commerce  among  the  states,  may  create  a 
corporation  to  build  a  bridge  across  navi- 
gable water  between  two  states,  and  to  take 
private  lands  for  the  purpose,  making  just 
compensation.  Luxton  v.  North  River  Bridge 
Co.,  153  U.  S.  525;  Lincks  v.  Amend  (N.  J. 
1895).  32  Atl.  Rep.  755. 

6.  Covington,  etc.,  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  204;  Delaware  River  Bridge 
Co.  v.  Trenton  City  Bridge  Co.,  13  N.  J.  Eq. 
46;  Middle  Bridge  Corp.  v.  Marks,  26  Me.  326. 
See  also  Dover  v.  Portsmouth  Bridge,  17 
N.  H.  200;  Lincks  v.  Amend  (N.  J.  1895),  32 
Atl.  Rep.  755;  and  supra,  this  title,  Bridges 
over  Navigable  Waters. 

7.  Middle  Bridge  Corp.  v.  Marks,  26  Me. 
326. 

When  City  in  One  State  Bound  to  Maintain. — 

A  city  owning  a  toll-bridge,  and  collecting 
tolls  thereon,  is  bound  to  keep  the  whole  of  it 
in  repair,  though  one  end  may  be  in  another 
state,  whose  laws  exempt  its  municipalities 
from  such  liabilities.  Augusta  v.  Hudson, 
88  Ga.  599. 
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authorities  of  the  counties  or  municipalities  involved,  and  for  apportioning  the 
expense  incurred  in  maintaining  and  building  such  bridges  ratably  between 
them.  In  some  statutes,  it  is  provided  that  either  may  build  at  its  own 
expense  if  the  other  refuse  to  join,  and  the  party  so  building  sometimes  has  a 
right  of  action  against  the  other  for  its  share  of  the  money  expended.1 

5.  Powers  Incident  to  Power  to  Construct. — The  grant  of  a  power  to  construct 
a  bridge,  when  not  limited  by  express  restrictions,  includes,  as  incident  thereto, 
the  right  to  do  all  things  necessary  and  proper  to  carry  into  effect  the  power 
granted.8 

Nebraska. — Neb.Consol.  Stat.  1893,  §§1901, 
1915;  Brown  v.  Merrick  County,  18  Neb. 
355;  State  v.  Kearney  County,  12  Neb.  8; 
Dutton  v .  State,  42  Neb.  804. 

New  Hampshire. — See  N.  H.  Pub.  Stat. 
1891,  p.  214,  10-16;  Hudson  v.  Nashua, 
62  N.  H.  591;  Pittsburg  v.  Clarksville,  58 
N.  H.  291;  State  v.  Canterbury,  28  N.  H.  195. 

Neiv  Jersey. — I  N.  J.  Stat.  1896,  p.  310,  §27; 
Chosen  Freeholders  v.  Chosen  Freeholders, 
52  N.  J.  L.  512. 

New  York.— 1  N.  Y.  Rev.  Stat.  (Banks' 
9th  ed.  1896),  p.  709,  §  130,  p.  617,  65-68; 
People  v.  Steuben  County,  146  N.  Y.  107,  81 
Hun  (N.  Y.)  216  (the  law  was  amended  in 
1895  so  as  to  render  this  decision  inapplica- 
ble; see  Rev.  Stat.,  supra);  Kirk  wood  v. 
Newbury,  122  N.  Y.  571,  45  Hun  (N.  Y.)  323; 
Beckwith  v.  Whalen,  70  N.  Y.  430,  5  Lans. 
(N.  Y.)  376;  Day  v.  Day,  94  N.  Y.  153;  Corey 
v.  Rice,  4  Lans.  N.  Y.  141;  Mather  v.  Craw- 
ford, 36  Barb.  N.  Y.  564;  Hawxhurst  v.  New 
York,  15  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
181;  Hill  v.  Livingston  County,  12  N.  Y.  52; 
Matter  of  Freeholders  (Supreme  Ct.),  38  N.  Y. 
St.  Rep.  970,  14  N.  Y.  Supp.  845;  Surdam  v. 
Fuller,  31  Hun  (N.  Y.)  500. 

Pennsylvania.  —  Keiser  v.  Union  County, 
156  Pa.  St.  315,  construing  Pa.  P.  L.  1891,  p. 
305;  Gouldsboro'  v.  Coolbaugh  Tp.,  87  Pa. 
St.  48;  Rapho,  etc.,  Townships  v.  Moore, 
68  Pa.  St.  404,  8  Am.  Rep.  202. 

Vermont.— -Vt.  Stat.  1894,  §  3338  et  sea.; 
Underhill  v.  Essex,  64  Vt.  28;  Tunbridge  v. 
Royalton,  58  Vt.  212;  Wardsboro  v.  Jamaica, 
59  Vt.  514;  Brookline  v.  Westminster.  4  Vt. 
224. 

Virginia.  —  Code  Va.  1887,  §§  989,  990; 
Gloucester  County  v.  Middlesex  County,  88 
Va.  843;  County  Ct.  v.  County  Ct.,  79  Va. 
15.  See  Brander  v.  Chesterfield  Justices,  5 
Call  (Va.)  548,  2  Am.  Dec.  606. 

Wisconsin. — 1  S.  &  B.  Wis.  Anno.  Stat, 
p.  796,  §  1272;  Waupun  v.  Chester,  61 


1.  Bridges  between  Counties  and  Municipali- 
ties.— The  statutes  vary  much  in  their  pro- 
visions, and  no  attempt  will  be  made  here  to 
go  into  the  details  of  the  several  enactments. 
The  following  are  references  to  some  of  the 
laws,  and  decisions  construing  them: 

California. — Cal.  Pol.  Code,  §§  2713,  2714. 
A  city  and  a  county  may  have  concurrent 
authority  to  build  a  bridge  over  a  boundary 
common  to  both.  Gilman  v.  Contra  Costa 
County,  5  Cal.  427. 

Georgia.  —  Ga.  Code  1882,  §§  678,  679, 
5o8(</);  Cook  v.  DeKalb  County,  95  Ga.  218. 

Illinois. — 3  Starr  &  C.  Anno.  111.  Stat. 
1896,  pp.  3560-3562,  c.  121,  §§  21-24;  People 
v.  Highway  Com'rs,  158  111.  197,  reversing  53 
111.  App.  442;  Highway  Com'rs  v.  Highway 
Com'rs,  100  111.  631;  Dayton  v.  Rutland,  84 
111.  279,  25  Am.  Rep.  457;  Rutland  v.  Dayton, 
60  111.  58;  Highway  Com'rs  v.  Baumgarten, 
41  111.  255;  Kendall  County  v.  People,  12  111. 
App.  210;  Highway  Com'rs  v.  Gibson,  7  111. 
App.  231;  Highway  Com'rs  v.  Wrought  Iron 
Bridge  Co.,  3  111.  App.  570;  Insley  v.  Shep- 
ard,  31  Fed.  Rep.  869,  construing  the  Illinois 
Statutes. 

Indiana. — I  Horner's  Ind.  Stat.  1896,  §  2880 
et  sea.;  Fountain  County  v.  Thompson,  106 
Ind.  534;  Browning  v.  Owen  County,  44  Ind. 
11;  Fountain  County  v.  Warren  County,  128 
Ind.  295. 

Kentucky. — Ky.  Stat.  1894,  §  4330;  Garrard 
County  Ct.  v.  Boyle  County  Ct.,  10  Bush 
(Ky.)  208;  Grayson  County  v.  Breckinridge 
County,  8  Ky.  L.  Rep.  135. 

See  also  Washer  v.  Bullitt  County,  110 
U.  S.  558. 

Maine. — Waterville  v.  Kennebec  County, 
59  Me.  80,  upholding  a  private  statute  au- 
thorizing county  commissioners  to  lay  out  a 
bridge  over  a  river  between  two  towns,  and 
to  apportion  the  expense. 

Massachusetts. — See  Mass.  Pub.  Stat.  1882, 
p.  347,  c.  52,  §  2;  Haverhill  v.  Groveland,  152 
Mass.  510;  Provincetown  v.  Truro,  135  Mass. 
263;  Whitman  v.  Groveland,  131  Mass.  553; 
Agawam  v.  Hampden  County,  130  Mass.  528. 

The  Mass.  Pub.  Stat,  cited  only  makes 
provision  for  a  difference  between  towns  re- 
quired to  lay  out  and  keep  a  bridge.  The 
decisions  cited  are  under  special  acts  author- 
izing particular  bridges. 

Michigan.  —  Howell's  Anno.  Mich.  Stat., 
Supp.  1890,  p.  2995,  §  1310(a),  p.  3018,  §  1387(a); 
Township  Board  v.  Wayne  County,  75  Mich. 
270;  Frenchtown  Tp.  v.  Monroe  County,  89 
Mich.  204. 

Missouri.  —  Mo.  Rev.  Stat.  1889,  p.  288, 
§  913;  Jefferson  County  v.  St.  Louis  County, 
113  Mo.  619;  State  z/.Coleman,33  Mo.  App.  470. 


Wis.  401,  an  action  concerning  a  bridge 
which  was  on  the  line  of  a  highway  between 
two  towns. 

Canada. — McHardy  v.  Ellice,  etc.,  Town- 
ships, 39  U.  C.  Q.  B.  546;  Kinnear  v.  Haldi- 
mand  County,  30  U.  C.  Q.  B.  398;  Matter  of 
Waterloo  County,  23  U.  C.  Q.  B.  537;  Woods 
v.  Wentworth,  6  U.  C.  C.  P.  101. 

At  Common  Law,  a  county  may  be  required 
or  have  authority  to  maintain  a  bridge  or 
causeway  across  its  boundary  line  and 
extending  into  the  territory  of  an  adjoining 
county.  Washer  v.  Bullitt  County,  110  U.  S. 
558. 

2.  Incidental  Powers. — Broom's  Max.  262. 
United  States.—  West  River  Bridge  Co.  v. 
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Right  of  Eminent  Domain. — The  grant  of  a  bridge  franchise,  to  be  exercised  for 
public  benefit,  carries  with  it  the  authority  to  take  private  property,  if  neces- 
sary, for  such  purpose,  under  the  state's  right  of  eminent  domain.1 

A  Grant  of  the  Right  of  Eminent  Domain,  so  far  as  it  is  not  specially  restricted, 
passes  the  immunity  which  pertained  to  it  while  it  was  in  the  hands  of  the 
state  ;  and  the  state  having  the  right  to  build  a  bridge  with  piers  to  support  it, 
without  liability  for  consequential  damages,  the  bridge  company  have  the  same 
rights  and  immunities.8 


Dix,  6  How.  (U.  S.)  538;  The  Modoc,  26  Fed. 
Rep.  718. 

Missouri. — Silver  v.  Missouri  Pac.  R.  Co., 
101  Mo.  79. 

New  York. — Berlin  Iron  Bridge  Co.  v. 
"Wagner  (Supreme  Ct.),  32  N.  Y.  St.  Rep.  407, 
10  N.  Y.  Supp.  215. 

Ohio. — Young  v.  Buckingham,  5  Ohio  485. 

Pennsylvania.  —  Clarke  v.  Birmingham, 
etc.,  Bridge  Co.,  41  Pa.  St.  157;  Linton  v. 
Sharpsburg  Bridge  Co.,  1  Grant's  Cas.  (Pa.) 
414;  Com.  v.  Pittston  Ferry  Bridge  Co.,  148 
Pa.  St.  621;  Montgomery  County  v.  Schuyl- 
kill Bridge  Co.,  no  Pa.  St.  54;  Jutte  v.  Key- 
Stone  Bridge  Co.,  146  Pa.  St.  400. 

See  State  v.  Anthoine,  40  Me.  437;  People 
v.  Kelly,  76  N.  Y.  495,  citing  Foote  v.  Salem, 
14  Allen  (Mass.)  92;  Cook  v.  Hamilton 
County,  6  McLean  (U.  S.)  112. 

Power  to  Build  Wharves  Not  Implied.  —  An 
authority  granted  by  the  legislature  to  a  cor- 
poration to  erect  a  toll-bridge  does  not,  as  an 
incident  to  such  business,  give  the  power  to 
build  and  rent  wharves.  Toll-Bridge  Co.  v. 
Osborn,  35  Conn.  7. 

New  York— Act  to  Construct  a  Bridge  over 
East  River. — For  a  full  consideration  of  the 
powers  of  the  commissioners  appointed,  under 
chapter  789  of  the  Laws  of  New  York  of  1895, 
to  construct  a  bridge  over  the  East  River,  see 
Gordon  v.  Strong,  3  N.  Y.  App.  Div.  395. 

1.  Authority  to  Condemn  Lands  for  Puhlic 
Bridge. — Young  v.  Buckingham,  5  Ohio  485; 
Plecker  v.  Rhodes,  30  Gratt.  (Va.)  795. 
See  Tyler  v.  Tehama  County,  109  Cal.  618; 
and  the  title  Eminent  Domain. 

The  necessary  incidents  to  an  authority 
expressly  granted  need  not  themselves  be 
expressed.  Linton  v.  Sharpsburg  Bridge 
Co.,  1  Grant's  Cas.  (Pa.)  414.  See  Ballantine 
v.  Kearny  Tp.,  52  N.  J.  L.  338,  29  Am.  and 
Eng.  Corp.  Cas.  422;  Schmidt  v.  Densmore, 
42  Mo.  226;  Baltimore,  etc.,  R.  Co.  v.  Pitts- 
burg, etc.,  R.  Co.,  17  W.  Va.  812. 

Rebuilding  Old  Public  Bridge— Private  Prop- 
erty Not  to  be  Taken. — Commissioners  vested 
by  the  legislature  with  authority  to  build  a 
bridge  upon  or  near  the  site  of  an  old  bridge 
standing  upon  a  public  highway,  upon  which 
the  legislature  designs  that  travel  shall  be 
resumed,  have  no  right,  in  the  absence  of  an 
express  provision,  to  locate  the  bridge  upon 
private  land,  nor  to  take  such  land  even  for 
compensation.    People  v.  Finger,  24  Barb. 

(N.  Y.)34i- 

Owner  of  Land  Permitting  Erection— Subse 
quent  Objection. — A  party  permitting  a  bridge 
to  be  erected  upon  his  land  without  objec- 
tion, insisting  only  on  compensation,  cannot 
afterwards  claim  the  bridge  as  realty  of  his 


own,  on  the  ground  that  no  condemnation 
proceedings   were   first   had.     Sullivan  v. 
Board  of  Supervisors,  58  Miss.  790. 
Public  Bridges  may  be  Appropriated. — The 

bridges  belonging  to  a  county  are  public 
property,  held  for  public  use,  and  are  not 
within  the  protection  of  the  constitutional 
provision  forbidding  private  property  to  be 
taken  for  public  use  without  compensation. 
The  legislature  has  power  to  direct  in  what 
manner  such  bridges  shall  be  appropriated  to 
public  use,  and  may  authorize  them  to  be 
taken  by  a  turnpike  for  part  of  its  road  with- 
out compensation.  Freeholders  v.  Red  Bank, 
etc.,  Turnpike  Co.,  18  N.  J.  Eq.  91. 

Toll-bridge  Franchises  are  Subject  to  Condem- 
nation.— A  franchise  to  erect  a  bridge  and 
take  tolls,  being  property,  may  be  taken  for 
public  use,  like  other  property,  if  adequate 
compensation  is  made  to  the  proprietor.  Pis- 
cataqua  Bridge  v.  New-Hampshire  Bridge,  7 
N.  H.  35;  West  River  Bridge  v.  Dix,  16  Vt. 
446,  6  How.  (U.  S.)  538;  Enfield  Toll  Bridge 
Co.  v.  Hartford,  etc.,  R.  Co.,  17  Conn.  454,  44 
Am.  Dec.  556;  Red  River  Bridge  Co.  v. 
Clarksville,  1  Sneed  (Tenn.)  176,  60  Am.  Dec. 
143- 

It  is  not,  however,  sufficient  to  authorize 
the  erection  of  the  second  bridge,  that  the 
first  grantee  may  recover  compensation  by 
action,  no  compensation  having  been  pro- 
vided for  in  the  second  grant.  Piscataqua 
Bridge  v.  New-Hampshire  Bridge,  7  N.  H. 
35- 

An  order  taking  as  a  public  way  a  bridge, 
belonging  to  a  corporation,  does  not  include 
by  implication  a  toll-house  connected  with 
the  bridge,  but  lying  without  the  limits  of  the 
highway;  the  value  of  the  toll-house  should 
therefore  be  deducted  from  the  damages 
which  the  corporation  would  otherwise  be 
entitled  to  receive.  Central  Bridge  Corp.  v. 
Lowell,  15  Gray  (Mass.)  106. 

2.  Clarke  v.  Birmingham,  etc.,  Bridge  Co., 
41  Pa.  St.  147;  Monongahela  Nav.  Co.  v. 
Coon,  6  Pa.  St.  382,  47  Am.  Dec.  474. 

California — County's  Liability  for  Consequential 
Damages. — If  the  property  of  a  landowner  is 
taken  for  the  purpose  of  building  a  bridge, 
under  the  power  of  eminent  domain,  iviihout 
having  been  condemned  and  paid  for,  he 
may  recover  compensation  in  an  appropriate 
action,  and,  under  a  constitutional  provision 
which  declares  that  private  property  shall  not 
be  taken  or  damaged  for  public  use  without  a 
just  compensation,  he  may  recover  for  the 
consequential  damages  to  his  land  by  reason 
of  the  water  being  turned  upon  it  by  the 
construction  of  the  bridge  abutment.  Tyler 
v.  Tehama  County,  109  Cal.  618. 
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6.  Statute  Limiting  Cost  of  Construction. — The  provision  of  a  statute  that  the 
expense  of  constructing  a  bridge  shall  not  exceed  a  certain  sum  includes  the 
damages  accruing  to  adjacent  landowners.1  But  if  the  sum  is  exhausted  prior 
to  the  completion  of  the  bridge,  it  does  not  necessarily  follow  that  the  bridge 
is  to  be  permanently  abandoned.  The  constructors  are  then  to  await  further 
legislative  authority.3  A  statute  making  a  loan  to  two  municipalities  to  enable 
them  to  build  a  bridge  does  not  limit  the  expenditure  for  the  bridge  to  the 
amount  loaned.3  Neither  does  the  appropriation  by  statute  of  a  certain  sum 
out  of  swamp-land  moneys  to  aid  in  the  erection  of  a  bridge  restrict  the  power 
of  the  supervisors  to  make,  under  the  provisions  of  another  law,  an  additional 
appropriation  from  another  fund.4 

7.  Delegation  of  Authority  Conferred  by  Statute.— The  statutory  authority  con- 
ferred upon  boards  of  supervisors  to  regulate  the  construction  of  bridges,  over 
navigable  streams  and  elsewhere,  is  in  the  nature  of  a  governmental  duty,  and 
cannot  be  delegated  by  them  to  others.5 

8.  Duties  and  Liabilities  of  Owners  and  Constructors — a.  In  Respect  to  Con- 
struction— (i)  Generally — Construction  must  Be  in  Proper  Manner  and  so  as  Not  to  Injure 
Others. — The  rule  is  that  those  constructing  bridges  must  exercise  care  and  cau- 
tion to  see  that  they  are  built  of  the  requisite  strength  and  in  the  best  man- 
ner as  to  condition  and  safety,  and  must  so  build  them  as  to  cause  the  least 
injury  possible  to  owners  of  abutting  property  and  to  others,6  and  so  as  to 


1.  Montague  Paper  Co.  v.  Burrows,  121 
Mass.  88. 

2.  People  v.  Kelly,  76  N.  Y.  475.  See  Bal- 
timore v,  Stoll,  52  Md.  435. 

3.  Potter  v.  Davis,  Hill  &  D.  Supp.  (N.  Y.) 
394.    See  also  People  v.  Kelly,  76  N.  Y.  475. 

4.  Bell  v.  Foutch,  21  Iowa  119;  Barrett  v. 
Brooks,  21  Iowa  144. 

5.  Maxwell  v.  Bay  City  Bridge  Co.,  41 
Mich.  453. 

6.  Duty  to  Construct  Safely. — Illinois. — Joliet 
v.  Verley,  35  111.  58,  85  Am.  Dec.  342. 

Indiana. — Shelby  County  v.  Deprez,  87 
Ind.  509. 

Iowa. — Moreland  v.  Mitchell  County,  40 
Iowa  394;  Albee  v.  Floyd  County,  46  Iowa 
177;  Chandler  v.  Fremont  County,  42  Iowa 
58. 

Kentucky. — Frankfort  Bridge  Co.  v.  Wil- 
liams. 9  Dana  (Ky.)  403,  35  Am.  Dec.  155. 

Missouri. — Jordan  v.  Hannibal,  87  Mo.  673. 

New  York.  —  Townsend  v.  Susquehanna 
Turnpike  Road,  6  Johns.  (N.  Y.)  90. 

Wisconsin. — Stephani  v.  Manitowoc,  89 
Wis.  467. 

Public  Bridges  Built  by  Contract — Bond  of  Con- 
tractor.— In  Alabama,  when  a  public  bridge  is 
constructed  under  a  contract  with  a  third  per- 
son as  builder,  and  a  bond  or  guaranty  has 
been  taken  from  the  builder,  then  for  an  in- 
jury caused  by  defective  construction,  or 
want  of  repairs  during  the  term  covered  by 
the  guaranty,  redress  must  be  sought  against 
the  builder  on  the  guaranty.  But  when  the 
period  of  guaranty  has  expired,  or  when  no 
guaranty  has  been  taken,  the  county  is  liable 
for  such  injury.  Williams  v.  Stillwell,  88 
Ala.  332. 

Since  the  liability  of  the  contractor  is 
founded  -upon  contract,  performance  is  not 
excused  by  an  act  of  God;  and  if  the  bridge 
is  washed  away  by  a  flood  during  the  period 
covered  by  the  guaranty,  he  is  bound  to  re- 


build. Meriwether  v.  Lowndes  County,  89 
Ala.  362. 

In  Pennsylvania ,  where  a  bond  was  taken 
by  a  county  from  a  contractor  for  the  faithful 
performance  of  his  contract  in  building  a 
bridge,  and  the  bridge,  aftei  being  accepted 
by  the  county,  fell  from  deficiency  of  the 
work,  it  was  held  that  the  contractor  and  his 
sureties  were  liable  in  a  suit  upon  the  bond. 
O'Loughlin  v.  Jefferson  County,  56  Pa.  St. 
62. 

Injuries  to  Abutting  Land. — Aurora  v.  Love, 
93  111.  521;  Lawrence  v.  Fairhaven,  5  Gray 
(Mass.)  110;  Perry  v.  Worcester,  6  Gray 
(Mass.)  544,  66  Am.  Dec.  431;  Madden  v.  Cin- 
cinnati, etc.,  R.  Co.,  36  Ohio  St.  46;  Power 
v.  Ridgway,  149  Pa.  St.  317;  Riddle  v.  Dela* 
ware  County,  156  Pa.  St.  643.  See  also  the 
title  Watercourses. 

Care  Required  of  Railroad  Company  in  Con- 
structing Bridges. — A  railroad  company  must 
not  construct  its  bridge  over  a  river  in  a  di- 
rection and  manner  to  cause  injury  to  one's 
lands  by  overflows  in  times  of  freshets.  Kan- 
sas Pac.  R.  Co.  v.  Miller,  2  Colo.  442;  Van 
Orsdol  v.  Burlington,  etc.,  R.  Co.,  56  Iowa 
470;  Union  Trust  Co.  v.  Cuppy,  26  Kan.  754; 
Piedmont,  etc.,  R.  Co.  v.  McKenzie,  75  Md. 
458;  Mellen  v.  Western  R.  Corp.,  4  Gray 
(Mass.)  301;  Spencer  v.  Hartford,  etc.,  R. 
Co.,  10  R.  I.  14;  Carriger  v.  East  Tennessee, 
etc.,  R.  Co.,  7  Lea  (Tenn.)  388;  Houston,  etc., 
R.  Co.  v.  Parker,  50  Tex.  330.  See  also 
Atty.-Gen.  v.  Furness  R.  Co.,  47  L.  J.  Ch. 
776,  38  L.  T.  N.  S.  555;  Omaha,  etc.,  R.  Co.  v. 
Brown,  16  Neb.  161,  14  Neb.  170,  n  Am.  & 
Eng.  R.  Cas.  501;  Pittsburg,  etc.,  R.  Co.  v. 
Gilleland,  56  Pa.  St.  445,  94  Am.  Dec.  98; 
Taylor  v.  Baltimore,  etc.,  R.  Co.,  33  W.  Va. 
39,  39  Am.  &  Eng.  R.  Cas.  259;  and  the  titles 
Railroads;  Watercourses. 

But  a  subsequent  purchaser  of  the  railroad, 
without  actual  or  constructive  notice  of  such 
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cause  as  little  obstruction  to  navigation  as  possible  when  erected  over  navi- 
gable  waters;  and  they  are  liable  for  injuries  resulting  from  any  failure  on 
their  part  to  do  so.1 

Bridge  must  Be  Safe  for  Travel  and  Passage. — The  proprietor  must  also  SO  construct 

his  bridge  that  it  shall  be  safe  for  travel  and  passage,  and  he  is  liable  for  inju- 
ries caused  by  his  failure  to  exercise  reasonable  care  in  this  respect.3 


faulty  construction,  is  not  liable  for  injuries 
resulting  therefrom.  Peoria,  etc.,  R.  Co.  v. 
Barton,  38  111.  App.  469.  Compare  Com.  v. 
Hancock  Free  Bridge  Corp.,  2  Gray  (Mass.) 

58. 

Where  an  improvement,  such  as  the  grad- 
ing of  a  street  approaching  a  railway  bridge, 
is  constructed  with  ordinary  care  and  skill, 
interferes  with  no  private  right  to  light,  air, 
or  passway,  and  leaves  ample  space  for  in- 
gress and  egress  between  the  adjacent  build- 
ings and  the  improvements,  the  owners  of 
the  adjacent  lots  cannot  recover  any  dam- 
ages for  such  grading  or  elevation.  New- 
port, etc.,  Bridge  Co.  v.  Foote,  9  Bush  (Ky.) 
264.  See  also  McDonell  v.  Ontario,  etc.,  R. 
Union  Co.,  n  U.  C.  Q.  B.  271. 

1.  Construction  must  Not  Needlessly  Obstruct 
Navigation. — Ripley  v.  Chosen  Freeholders, 
40  N.  J.  L.  45;  Clarke  v.  Birmingham,  etc., 
Bridge  Co.,  41  Pa.  St.  147.  See  also  supra, 
this  title,  Bridges  over  Navigable  Water. 

Driving  Piles  in  River — Precautions  Necessary. 
— Although  a  company  having  lawful  author- 
ity to  erect  a  bridge  over  a  navigable  river 
has  the  right  to  drive  piles  in  the  bed  of  the 
stream,  reasonable  precautions  must  be  used 
to  secure  the  safety  of  boats;  and  if  such 
piles  are  likely  to  become  hidden,  it  is  the 
duty  of  the  company  to  mark  the  spot  by  a 
buoy  or  otherwise,  so  as  to  put  approaching 
boats  on  their  guard.  The  Modoc,  26  Fed. 
Rep.  718. 

Construction  of  Railroad  Bridges  and  Draw- 
bridges.— It  is  the  duty  of  a  railroad  company 
to  so  construct  its  bridges  that  they  will  not 
obstruct  the  natural  flow  of  the  water.  St. 
Louis,  etc.,  R.  Co.  v.  Winkelmann,  47  111. 
App.  276;  Omaha,  etc.,  R.  Co.  v.  Brown,  29 
Neb.  492  See  Taylor  v.  Baltimore,  etc.,  R. 
Co.,  33  W.  Va.  39.  But  no  liability  attaches 
for  obstructions  existing  under  a  lawfully 
and  properly  constructed  drawbridge  when 
they  are  not  due  to  the  acts  of  the  company. 
Pensacola,  etc.,  R.  Co.  v.  Hyer,  32  Fla.  539. 
And  though  a  drawbridge  is  so  defectively 
constructed  as  to  constitute  an  obstruction 
to  a  stream,  the  owners  are  not  liable  for  in- 
juries to  a  vessel  coming  in  contact  there- 
with through  no  fault  of  the  bridge.  The 
John  C.  Sweeney,  55  Fed.  Rep.  536.  See 
Missouri  River  Packet  Co.  v.  Hannibal,  etc., 
R.  Co.,  1  McCrary  (U.  S.)  281.  See  also  St. 
Louis,  etc.,  Packet  Co.  v.  Keokuk,  etc., 
Bridge  Co.,  31  Fed.  Rep.  755. 

Corporation — Liability  Statutory — Position  of 
Pier. — A  corporation  constructing  a  bridge 
over  a  navigable  stream  is  liable  for  conse- 
quential damages  no  further  than  as  declared 
in  the  act  of  incorporation.  Hence  dam- 
ages cannot  be  recovered  from  it  for  losses 
consequent  upon  the  location  of  a  pier,  where 
no  such  liability  is  expressed  in  the  act. 


Where  the  charter  of  a  company,  authorized 
to  erect  a  bridge,  provided  that  the  structure 
should  not  be  soerected  as  to  "  injure,  stop, 
or  interrupt  the  navigation  of  the  river  by 
boats,  rafts,  or  other  vessels,"  it  was  held 
that  the  proviso  was  a  limitation  of  fran- 
chise only,  and  not  a  rule  of  liability  to  in- 
jured navigators,  and  that  the  commonwealth 
alone  could  complain.  Monongahela  Bridge 
Co.  v.  Kirk,  46  Pa.  St.  112,  84  Am.  Dec.  527; 
Clarke  v.  Birmingham,  etc.,  Bridge  Co.,  41 
Pa.  St.  147. 

But  for  wanton  abuse  and  careless  and 
negligent  exercise  of  the  right,  resulting  in 
immediate  injury  to  an  individual,  a  private 
action  would  lie.  Clarke  v.  Birmingham, 
etc. ,  Bridge  Co. ,  41  Pa.  St.  147 ;  Jutte  v.  Key- 
stone Bridge  Co.,  146  Pa.  St.  400. 

2.  Care  of  Prudent  Man  Required. — Only  such 
care  is  required  as  a  prudent  man  would  ex- 
ercise in  view  of  the  objects  and  purposes  of 
the  bridge.  Tift  v.  Towns,  53  Ga.  47;  Loar 
v.  Heinz,  28  111.  App.  584;  Knox  County  v. 
Montgomery,  109  Ind.  69;  Cooper  v.  Mills 
County,  69  Iowa  350;  Frankfort  Bridge  Co. 
v.  Williams,  9  Dana  (Ky.)  403,  35  Am.  Dec. 
155;  Washington,  etc.,  Turnpike  Co.  v.  Case, 
80  Md.  36;  Jutte  v.  Keystone  Bridge  Co.,  146 
Pa.  St.  400;  Childs  v.  Crawford  County,  176 
Pa.  St.  139;  Castello  v.  Landwehr,  28  Wis. 
522.  See  also  Kansas  Pac.  R.  Co.  v.  Miller, 
2  Colo.  442;  Vermilion  County  v.  Chipps, 
131  Ind.  56. 

A  County  is  Not  Bound  to  Adopt  the  Best  Known 
Plan  for  Bridge  Building;  its  duty  is  fulfilled 
by  the  adoption  of  a  plan  approved  by  com- 
petent mechanics  as  suitable  for  the  plase 
where  the  bridge  is  to  be  built,  and  by  vigi- 
lance in  seeing  that  its  construction  was  con- 
ducted by  reasonably  competent  builders. 
Childs  v.  Crawford  County,  176  Pa.  St.  139. 

Railroad  Bridges. — A  railroad  company,  be- 
cause of  its  character  as  a  carrier  of  pas- 
sengers, is  bound  to  exercise  the  highest 
degree  of  care  in  constructing  bridges  for 
the  use  of  its  trains.  Bedford,  etc.,  R.  Co. 
v.  Rainbolt,  99  Ind.  551,  21  Am.  &  Eng.  R. 
Cas.  466;  Pershing  v.  Chicago,  etc.,  R.  Co., 
71  Iowa  561,  34  Am.  &  Eng.  R.  Cas.  405. 

Where  the  case  does  not  involve  the  rela- 
tion of  carrier  and  passenger,  the  same  de- 
gree of  care  is  not  required.  See  Omaha, 
etc.,  R.  Co.  v.  Brown,  14  Neb.  170,  16  Neb. 
161,  11  Am.  &  Eng.  R.  Cas.  501;  Pittsburg, 
etc.,  R.  Co.  v.  Gilleland,  56  Pa.  St.  445,  94 
Am.  Dec.  98.  See,  on  this  subject,  the  title 
Railroads. 

Duty  to  Inspect  and  Test  Railroad  Bridges. — 
The  law  requires  that,  before  the  lives  of  pas- 
sengers are  trusted  to  the  safety  of  railroad 
bridges,  the  company  shall  carefully  and  skil- 
fully inspect  and  test  the  bridge  materials. 
This  duty  does  not  end  when  the  materials 
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The  Degree  of  Strength  of  the  Structure  must  be  determined  from  the  use  which  is 
fairly  expected  to  be  made  of  it  ;  it  must  be  sufficiently  strong  to  sustain  easily 
the  heaviest  weights  which  it  may  be  fairly  expected  will  be  put  upon  it,  and 
not  merely  of  sufficient  strength  to  maintain  such  weight  as  bridges  of  the 
same  character  are  ordinarily  subjected  to.1 

The  Size.  Height,  and  Width  of  the  Bridge  are  also  matters  varying  according  to  the 
locality  of  the  structure,  the  uses  for  which  it  is  intended,  and  other  circum- 
stances ;  when  it  is  a  part  of  the  public  highway,  it  need  not  be  necessarily,  in 
every  instance,  the  width  of  the  highway,  but  it  must  be  sufficiently  wide  to 
allow  the  easy  passage  of  two  vehicles  on  it,  and  wider  if  the  use  of  the  high- 
way at  that  point  is  so  frequent  as  to  render  it  necessary.8 


are  put  in  place,  but  continues  during  their 
use,  for  the  company  is  bound  to  test  them 
from  time  to  time  to  ascertain  whether  they 
are  being  impaired  by  use  or  exposure  to  the 
elements.  Louisville,  etc.,  R.  Co.  v.  Snyder, 
117  Ind.  435.  ro  Am.  St.  Rep.  60. 

In  Louisville,  etc.,  R.  Co.  v.  Thompson,  107 
Ind.  442,  57  Am.  Rep.  120,  it  was  held  that 
when  a  railroad  bridge  is  weakened  by  a  sud- 
den and  unprecedented  flood,  and  there  is  no 
time  or  opportunity  for  inspecting  it,  the  rail- 
road is  not  responsible  for  an  injury  resulting 
from  its  giving  way  beneath  a  train  properly 
run;  but  "  the  duty  of  the  company  is  to  em- 
ploy the  highest  degree  of  practical  care  to 
guard  against  accidents ;  and  where  its  a  gents 
or  officers  have  knowledge  that  a  great  storm 
or  a  great  flood  has  probably  made  its  track 
or  bridges  unsafe,  it  must,  where  there  is  rea- 
sonable time  and  opportunity,  take  measures 
to  protect  its  passengers  from  injury.  Hardy 
v.  North  Carolina  Cent.  R.  Co.,  74  N.  Car. 
734;  Great  Western  R.  Co.  -•.  Braid,  1  Moo. 
P.  C.  N.  S.  101;  International,  etc.,  R.  Co.  v. 
Halloren,  53  Tex.  46,  37  Am.  Rep.  744." 

Turnpike  Bridges— Remedy  Confined  to  Those 
Required  to  Pay  Toll. — No  person  is  entitled  to 
the  remedy  provided  by  the  Massachusetts 
statute  of  1S04  against  a  turnpike  corporation, 
for  a  defect  in  its  bridges,  unless  he  is  liable 
to  pay  toll;  and  such  liability  must  be  alleged 
in  the  declaration,  or  it  will  be  bad  even  after 
verdict.  Williams  v.  Hingham,  etc.,  Bridge, 
€tc,  Corp.,  4  Pick.  (Mass.)  341.  See  Arline  v. 
Laurens  County,  77  Ga.  249. 

The  Owner  of  a  Private  Bridge.  Used  by  the 
Public  for  thirty  years,  is  not  liable  for  in- 
juries to  a  person  crossing  it,  in  the  absence 
of  a  special  right  in  such  person  to  pass,  and 
an  agreement  by  the  owner  to  keep  it  in  re- 
pair. Louisviile,  etc.,  Canal  Co.  v.  Murphy,  9 
Bush  (Ky.)  522. 

Contractor  Not  Liable  for  Defective  Plan  Fur- 
nished by  County. — One  who  contracts  for 
building  a  county  bridge  is  not  responsible  for 
any  defect  in  the  plan  of  the  bridge,  when 
the  plan  is  furnished  by  the  commissioners. 
O'Loughlin  v.  Jefferson  County,  56  Pa.  St.  62. 
See  also  People  v.  Kelly,  76  NT.  Y.  475. 

1.  Degree  of  Strength  Requisite.  —  See  McCor- 
mick  v.  Washington  Tp.,  112  Pa.  St.  1S5: 
Richardson  v.  Royalton.  etc.,  Turnpike  Co.,  6 
Vt.  496;  Zimmerman  v.  Conemaugh  Tp.  (Pa. 
1886),  5  Atl.  Rep.  4;.  See  also  Florida  R. 
Co.  v.  Smith,  21  Wall.  (U.  S.)  255. 

Thus,  where  a  bridge  should  be  strong 
enough  to  support  a  drove  of  cattle,  driven 


over  it  with  common  care  and  prudence,  it  is 
not  sufficient  to  excuse  the  party  who  is  liable 
to  maintain  it,  from  liability  for  losses,  to  show 
that  it  would  sustain  the  heaviest  loaded 
teams.  Richardson  v.  Royalton,  etc.,  Turn- 
pike Co.,  6  Vt.  496. 

Bridge  Put  to  New  Use — Must  Be  Safe  Therefor. 
— Before  a  bridge  can  be  put  to  a  new  use, 
those  in  control  of  it  must  see  that  it  is  safe 
for  such  use.  Lewis  v.  Chosen  Freeholders, 
56  N.  J.  L.  416.  See  also  Peoria  Bridge  Assoc. 
v.  Loomis,  20  111.  235,  71  Am.  Dec.  263. 

Extraordinary  Uses  of  Bridges. — Cities  and 
counties  are  not  required  to  construct  their 
bridges  for  unusual  and  extraordinary  uses, 
such  as  the  crossing  of  elephants,  Gregory  v. 
Adams,  14  Gray  (Mass.)  242;  or  of  unusual  and 
heavy  engines  and  machinery.  Vermilion 
County  v.  Chipps,  131  Ind.  56;  Porter  County 
v.  Dombke,  94  Ind.  72;  Yordy  v.  Marshall 
County,  86  Iowa  340,  "9  Am.  &  Eng.  Corp. 
Cas.  43;  Medina  Tp.  v.  Perkins,  4S  Mich.  67; 
Clapp  v.  Ellington,  51  Hun  (N.  Y.)  5S;  Mc- 
Cormick  v.  Washington  Tp.,  112  Pa.  St.  1S5; 
Coulter  v.  Pine  Tp.,  164  Pa.  St.  543. 

But  where  the  use  of  such  heavy  vehicles 
becomes  customary,  the  bridges  must  be  of 
corresponding  strength.  Wabash  v.  Carver, 
129  Ind.  552,  35  Am.  &  Eng.  Corp.  Cas.  556; 
La  Porte  County  v.  Ellsworth,  9  Ind.  App.  566; 
Allen  County  v.  Creviston,  133  Ind.  39; 
Clark  County  v.  Brod,  3  Ind.  App.  5S5;  Bone- 
brake  v.  Huntington  County,  141  Ind.  62;' 
Stebbins  v.  Keene  Tp.,  60  Mich.  217  [distin- 
guishing Fulton  Iron,  etc.,  Works  v.  Kimball 
Tp.,  *2Mich.  146];  Coulter  v.  Pine  Tp.,  164 
Pa.  St.  543. 

Limit  of  Strength  Required  Established  by 
Statute. — If  the  weight  causing  the  fall  of  the 
bridge  exceeds  the  limit  established  by  stat- 
ute, the  bridge  company  is  not  liable.  The 
driver's  weight  is  to  be  reckoned  with  the 
load.  Dexter  z:  Canton  Toll  Bridge  Co.,  79 
Me.  563.  See  also  1  N.  Y.  Rev.  St.  (Banks' 
9th  ed.,  1S96),  p.  715,  §  154  (Laws  1S90,  c.  56S). 

2.  Width  of  Bridges.— Bridges  ought  to  be 
broad  enough  for  the  passage  of  vehicles  and 
the  necessary  uses  of  the  traveling  public. 
Quinton  v.  Burton,  61  Iowa  471.  But  no  re- 
covery can  be  had  for  defective  width  unless 
this  was  the  cause  of  the  accident.  Missouri 
River  Packet  Co.  v.  Hannibal,  etc.,  R.  Co.,  1 
McCrarv  (U.  S.)  281;  Jolly  v.  Terre  Haute 
Draw-Bridge  Co.,  6  McLean  (U.  S.)  245;  Speer 
v.  Greencastle,  etc..  Gravel  Road  Co.,  4  Ind. 
App.  525;  Castello  v.  Landwehr,  28  Wis.  522; 
Barron  v.  Chicago,  etc.,  R.  Co.,  89  Wis.  79. 
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Height  of  Bridges  over  Railroads. — When  the  bridge  is  built  over  a  railroad,  it 

should  be  of  such  height  as  to  allow  brakemen  on  top  of  the  cars  to  pass  under 
without  injury;  and  if  the  nature  of  the  surroundings  renders  this  impossible,  the 
railroad  company  must  erect  such  warning  signals  as  will  operate  to  prevent 
injury.1 

Charter  Requirements  must  be  Complied  with  in  Building. — When  a  bridge  is  constructed 
under  a  charter,  all  the  requirements  of  the  charter  must  be  complied  with.8 

(2)  Construction  within  Limited  Time. — The  failure  to  complete  a  bridge  in  a 
certain  required  time,  in  the  absence  of  extraordinary  circumstances,  may  sub-  ' 
ject  the  builder  to  payment  of  damages,  or  the  owner  to  indictment,  or  may 
result  in  forfeiture  of  the  charter.3    But  one  causing  the  delay  is  estopped 
from  setting  up  the  forfeiture.4 

b.  In  Respect  to  Maintenance  and  Repair — (1)  Generally — Public- 
Bridges — Repairable  by  Counties  at  Common  Law. — Under  the  common  law  the  duty  of 
repairing  public  bridges  rested  generally  upon  the  counties  at  large  in  which 
they  were  situate,  unless  it  appeared  that  some  one  else  was  obligated  to 
repair  them.5 


Where  a  railroad  bridge  forty  feet  two 
inches  in  width  crossed  a  city  street  sixty-six 
feet  wide,  it  was  held  that  this  was  a  sufficient 
compliance  with  the  clause  in  the  bridge  com- 
pany's charter  requiring  it  to  restore  the 
highway  in  such  a  manner  as  not  to  impair  its 
usefulness.  Reg.  v.  Great  Western  R.  Co.,  12 
U.  C.  Q.  B.  250;  Ward  v.  Great  Western  R. 
Co.,  13  U.  C.  Q.  B.  315.  See  also  Langlois  v. 
Cohoes,  58  Hun  (N.  Y.)  226. 

Where  a  bridge  was  erected  by  a  railroad 
company,  but  was  not  one  which  the  company 
was  bound  to  repair,  not  being  over  a  highway 
or  private  way  established  by  law,  and  the 
bridge  was  not  of  lawful  width,  an  action  in 
behalf  of  a  private  person  could  not  be  sus- 
tained, the  lack  of  proper  width  being  the 
only  defect.  Cox  v.  East  Tennessee,  etc.,  R. 
Co.,  68  Ga.  446. 

Height  of  Bridge  over  Streams. — Under  a 
statute  authorizing  the  construction  of  a 
bridge  a  certain  height  above  the  bed  of  the 
river,  such  height  must  be  maintained  al- 
though the  distance  between  the  bottom  of 
the  bridge  and  the  water  be  lessened  by  nat- 
ural deposits.  State  v.  South  Carolina  R. 
Co.,  28  S.  Car.  23. 

In  rebuilding  its  bridge,  a  bridge  company 
can  construct  it  of  a  greater  height  than  the 
former  bridge,  if  necessary  to  avoid  injury 
from  ice  and  floods,  even  though  such  eleva- 
tion necessitates  the  construction  of  reason- 
ble  and  proper  approaches.  Com.  v.  Pittston 
Ferry  Bridge  Co.,  148  Pa.  St.  621. 

Height  of  Railroad  Bridges  over  Streets.  — ■ 
Where  a  railroad  bridge  is  constructed  at  a 
proper  height  above  a  street,  the  subsequent 
raising  of  the  bed  of  the  street  through  both 
natural  and  artificial  causes  does  not  render 
the  railroad  liable  for  injuries  resulting  there- 
from, it  not  being  the  duty  of  the  railroad  to 
keep  the  street  in  repair.  Gray  v.  Danbury, 
54  Conn.  574.  See  also  Talbot  v.  Taun- 
ton, 140  Mass.  552;  Cooke  v.  Boston,  etc., 
R.Corp.,  133  Mass.  185;  Com.  v.  New  Bedford 
Bridge,  2  Gray  (Mass.)  339! 

1.  Height  of  Street  Bridges  over  Railroads. 
Louisville,  etc.,  R.  Co.  v.Wright,  115  Ind.  378, 
7  Am.  St.  Rep.  432,  33  Am.  &  Eng.  R.  Cas. 


370;  Stoneback  v.  Thomas  Iron  Co.  (Pa. 
1886),  4  Atl.  Rep.  721. 

2.  Charter  Provisions  must  be  Followed. — Atty.- 

Gen.  v.  Mid-Kent  R.  Co.,  L.  R.  3  Ch.  100; 
Com.  v.  Newburyport  Bridge,  9  Pick.  (Mass.) 
142.  But  see  infra,  this  title,  Toll-bridges — 
Right  to  Take  Toll;  also  the  title  De  Facto 
Corporations. 

3.  Limited  Time  for  Construction. — See  Plecker 
v.  Rhodes,  30  Gratt.  (Va.)  795;  State  v.  Non- 
connah  Turnpike  Co.  (Tenn.  1875),  17  S.  W. 
Rep.  128. 

4.  The  mere  fact  that  a  county  bridge  is 
thrown  open  to  the  public  with  the  consent 
of  the  county  court  does  not  constitute  a 
waiver,  on  the  part  of  the  county,  of  a  claim 
for  damages  against  the  builder  for  delay  in. 
finishing  it.  Dinsmore  v.  Livingston  County, 
60  Mo.  241. 

When  the  charter  for  a  bridge  allowed  three 
years  for  the  completion  of  it,  and  prescribed 
that  it  should  be  built  with  a  draw  and  piers, 
and  the  corporation  built  the  bridge  without 
piers  and  took  toll  for  more  than  a  year,  it 
was  held  to  be  indictable  for  not  building 
piers,  though  the  three  years  had  not  elapsed. 
Com.  v.  Newburyport  Bridge,  9  Pick.  (Mass.) 
142. 

Where  an  act  authorizing  the  building  of  a 
bridge  required  that  it  be  commenced  in  six 
months  and  completed  in  two  years,  notice  to 
the  owner  of  the  land  of  motion  to  the  court 
for  the  appointment  of  commissioners  to  value 
the  land  proposed  to  be  condemned  was  not 
necessary  to  the  commencement  of  the  bridge. 
Therefore  the  giving  of  the  notice  more  than 
six  months  after  the  passage  of  the  act  did 
not  show  that  the  bridge  was  not  commenced 
with  the  six  months.  Plecker  v.  Rhodes,  30 
Gratt.  (Va. )  795. 

5.  Common-law  Obligation  of  Counties. —  2 
Inst.  700,  701. 

England. — Rex  v.  Surrey,  2  Campb.  455; 
Reg.  v.  Sainthill,  2  Ld.  Raym.  1174;  Rex  v. 
Middlesex,  3  B.  &  Ad.  201,  23  E.  C.  L.  57;  Rex 
z/.West  Riding  of  Yorkshire,  5  Burr.  2594;  Rex 
v.  Oxfordshire,  6  D.  &  R.  231;  Reg.  v.  Wilts 
County,  6  Mod.  307;  Rex  v.  Bucks  County,  12 
East  192. 
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Statutes  Eegulating  Maintenance  and  Repair. — By  statute  in  the  several  states  the 
obligation  to  repair  public  bridges  rests  upon  the  counties,  towns,  cities,  or  other 
public  corporate  or  £Wrt.y/-corporate  bodies  created  with  special  reference  to  the 
constructing,  maintaining,  and  repairing  of  highways,  bridges,  and  public 
works.1 


United  States. — Washer  v.  Bullitt  County, 
no  U.  S.  564. 

Illinois. — People  v.  Highwav  Com'rs,  158 
111.  197. 

Maine. — State  v.  Gorham,  37  Me.  451. 

Massachusetts.— Hill  v.  Boston,  122  Mass. 
344,  23  Am.  Rep.  332. 

Michigan. — Highway  Com'rs  v.  Martin,  4 
Mich.  557,  69  Am.  Dec.  333. 

New  York. — Hill  v.  Livingston  County,  12 
N.  Y.  52. 

Pennsylvania. — Meadville  v.  Erie  Canal  Co., 
18  Pa.  St.  66. 

See  also  Shawnee  County  v.  Topeka,  39 
Kan.  202. 

The  Statute  of  22  Henry  VIII.,  c.  5.  is  de- 
claratory of  the  common  law  in  this  respect. 
2  Inst.  701;  Washer  v.  Bullitt  County,  no 
U.  S.  564. 

Obligation  Extends  Only  to  Bridges  super  Flu- 
men  vel  Cursum  Aquae. — The  common-law  obli- 
gation of  counties  extended  only  to  bridges 
over  such  water  as  "answers  the  description 
of  jlumen  vel  curstis  aqua."  Rex  v.  Oxford- 
shire, 1  B.  &  Ad.  289,  20  E.  C.  L.  389.  See 
supra,  this  title,  Definition,  note  2. 

A  Short  Footbridge  formed  by  three  planks 
and  a  handrail,  used  for  a  footpath  over  a 
small  stream,  is  not  such  a  bridge  as  the 
county  is  bound  to  repair,  when  the  bridge 
had  been  repaired  by  the  commissioners 
under  a  local  act  of  Parliament.  Reg.  v. 
Southampton  County,  14  Eng.  L.  &  Eq.  116, 
18  Q.  B.  841,  83  E.  C.  L.  841,  17  Jur.  254,  21 
L.  J.  M.  C.  201. 

Small  Bridges— Repairable  by  Parish  or  Hun- 
dred.— In  Reg.  v.  Kitchener,  L.  R.  2  C.  C. 
88,  the  court  held  that  at  common  law  bridges 
over  small  streams  are  repairable  by  the 
parish  or  hundred,  and  those  over  large 
streams  by  the  county,  and  that  although 
cases  may  arise  where,  under  acts  of  Parlia- 
ment authorizing  the  construction  of  bridges, 
the  makers  may  be  liable  for  repair,  the  hun- 
dred is  not  thereby  relieved.  Citing  Reg.  v. 
Isle  of  Ely,  15  Q.  B.  827,  69  E.  C.  L.  827,  19 
L.  J.  M.  C.  223;  Reg.  v.  Southampton  County, 
18  Q.  B.  841,  83  E.  C.  L.  841;  Reg.  v.  Dorset, 
45  L.  T.  N.  S.  308.  See  Reg.  v.  Chart,  etc., 
Upper  Half  Hundred,  L.  R.  1  C.  C.  237. 

Duty  to  Keep  Bridge  Open. — A  county  which 
has  the  control  and  regulation  of  a  public 
bridge  is  bound  to  keep  it  open  and  in  good 
repair,  and  cannot  close  it  against  the  pub- 
lic as  an  owner  might  close  his  house.  It 
cannot  empower  a  street-railway  company  to 
use  the  bridge  in  such  a  way  as  to  exclude 
the  public  therefrom,  or  to  render  it  unsafe 
for  public  travel.  Larue  v.  Oil  City  St.  Pass. 
R.  Co.,  170  Pa.  St.  249.  See  also  the  titles 
Highways;  Streets. 

Iowa  County  Bridges. — In  Iowa,  bridges  which 
are  denominated  "  county  bridges,"  those  re- 
quiring   an    extraordinary  expenditure  of 


money  in  their  construction,  are  required  to 
be  built  and  maintained  by  the  county,  and 
the  county  is  liable  for  injuries  occasioned  by 
their  negligent  construction  or  failure  to  re- 
pair. Moreland  v.  Mitchell  County,  40  Iowa 
394;  Taylor  v.  Davis  County,  40  Iowa  295; 
Wilson  v.  Jefferson  County,  13  Iowa  181. 

Indiana. — Under  the  statutes  of  Indiana, 
counties  must  repair  bridges  without  regard 
to  the  cost  of  repair,  and  the  county  is  liable 
although  the  bridge  might  have  been  repaired 
for  less  than  seventy-five  dollars.  Sullivan 
County  v.  Arnett,  116  Ind.  438. 

So  a  county  must  repair  a  primitive  log- 
and-slab  bridge  over  a  point  in  the  highway. 
Madison  County  v.  Brown,  89  Ind.  48. 

As  to  the  Obligation  to  Repair  Ratione  Tenuree, 
or  by  prescription,  see  Reg.  v.  Sutton,  3  N.  & 
P.  569;  Rex  v.  Hendon,  4  B.  &  Ad.  628,  24 
E.  C.  L.  128;  Rex  v.  Stratford-upon-Avon,  14 
East  348;  Baker  v.  Greenhill,  3  Q.  B.  148,  43 
E.  C.  L.  672,  Hale's  P.  C.  143. 

At  the  common  law  some  persons,  spiritual 
or  temporal,  incorporate  or  not  incorporate, 
are  bound  to  repair  bridges  ratione  tenurar 
sua,  terrarum  sive  tenementorum ,  etc.,  some 
ratione  prascriptionis  tan  turn,  ratione  tenurcer 
by  reason  that  they,  and  those  whose  estate 
they  have  in  the  lands  or  tenements,  are 
bound  in  respect  thereof  to  repair  the  same; 
but  they  which  have  lands  on  the  one  side  of 
the  bridge,  or  on  the  other,  or  both,  are  not 
bound  of  common  right  to  repair  the  same. 
4  Vin.  Abr.  285,  title  Bridges;  2  Inst.  700. 

1.  Statutes  as  to  Maintenance  and  Repair — 
Alabama. — Smoot  v.  Wetumpka,  24  Ala.  112. 

California.  —  Huffman  v.  San  Joaquin 
County,  21  Cal.  427. 

Colorado. — Denver  v.  Dunsmore,  7  Colo. 
328;  El  Paso  County  v.  Bish,  18  Colo.  474. 

Connecticut. — Chidsey  v.  Canton,  17  Conn. 
475- 

Georgia. — Mackey  v.  Ordinaries,  etc.,  591 
Ga.  832. 

Illinois.  —  Browning  v.  Springfield,  17  111. 
144;  Mechanicsburg  v.  Meredith,  54  111.  84;. 
People  v.  Highway  Com'rs,  158  111.  197. 

Indiana.  —  House  v.  Montgomery  County, 
60  Ind.  580,  28  Am.  Rep.  657;  Shelby  County 
v.  Deprez,  87  Ind.  509;  Daviess  County  v. 
State,  141  Ind.  187;  Madison  County  v. 
Brown,  89  Ind.  48;  Gibson  County  v.  Em- 
merson,  95  Ind.  579;  Allen  County  v.  Bacon, 
96  Ind.  31;  Patton  v.  Montgomery  County, 
96  Ind.  131;  Vaught  v.  Johnson  County,  101 
Ind.  123;  Fulton  County  v.  Rickel,  106  Ind. 
501;  Howard  County  v.  Legg,  no  Ind.  479; 
Sullivan  County  v.  Arnett,  116  Ind.  438; 
Goshen  v.  Myers,  119  Ind.  196;  Wabash  z*. 
Carver,  129  Ind.  552,  35  Am.  &  Eng.  Corp. 
Cas.  556. 

Iowa. — Tavlor  v.  Davis  County,  40  Iowa 
295:  Moreland  v.  Mitchell  County,  40  Iowa 
394;   Holmes  v.  Hamburg,    47    Iowa  348; 
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Liability  for  Injuries  for  Lack  of  Repair. — The  liability  of  any  person  or  corpora- 
tion foi  injuries  resulting  from  defective  bridges  depends  upon  whether  or  not 
this  duty  to  maintain  and  repair  rests  upon  him  or  it.1 

Railroad  Required  to  Maintain  Bridge  over  Its  Road. — Thus  where  a  railroad  Com- 
pany is  required  by  law  to  erect  a  bridge  so  as  to  carry  a  highway  over  its  road, 
the  town  or  county  is  not  liable  for  an  injury  resulting  to  a  traveler  from  a 


defect  in  the  bridge.* 

Roby  v.  Appanoose  County,  63  Iowa  113; 
Denison  v.  Watts  (Iowa  1896),  66  N.  W. 
Rep.  886. 

Kansas. — Wyandotte  County  v. Wyandotte, 
29  Kan.  431;  Eudora  v.  Miller,  30  Kan.  494; 
Shawnee  County  v.  Topeka,  39  Kan.  202. 

Maine-.— Reed  v.  Belfast,  20  Me.  246. 

Massachusetts.  —  Wood  v.  Waterville,  4 
Mass.  423;  Mower  v.  Leicester,  9  Mass.  247, 
6  Am.  Dec.  63;  Sawyer  v.  Northfield,  7  Cush. 
(Mass.)  494. 

Michigan.  —  Medina  Tp.  v.  Perkins,  48 
Mich.  67. 

Minnesota.  —  Shartle  v.  Minneapolis,  17 
Minn.  308. 

Missouri. — Jordan  v.  Hannibal,  87  Mo.  673. 
New  Hampshire. — State  v.  Boscawen,  32 
N.  H.  342. 

New  Jersey.  —  Chosen  Freeholders  v. 
Strader,  18  N.  J.  L.  108,  35  Am.  Dec.  530; 
State  v.  Hudson  County,  30  N.  J.  L.  137; 
Ripley  v.  Chosen  Freeholders,  40  N.  J.  L. 
45 ;  Whitall  v.  Chosen  Freeholders,  40  N.  J.  L. 
302;  Chosen  Freeholders  v.  State,  42  N.  J.  L. 
273. 

New  York. — Hill  v.  Livingston  County,  12 
N.  Y.  52;  Bartlett  v.  Crozier,  17  Johns.  (N. 
Y.)  439,  8  Am.  Dec.  428;  Titus  v.  New  Scot- 
land, 90  Hun  (N.  Y.)  468. 

Pennsylvania.  —  Meadville  v.  Erie  Canal 
Co.,  18  Pa.  St.  66;  Pittsburgh  City  v.  Grier, 
22  Pa.  St.  64,  60  Am.  Dec.  65;  Erie  City  v. 
Schwingle,  22  Pa.  St.  384,  60  Am.  Dec.  87; 
Rapho,  etc.,  Townships  v.  Moore,  68  Pa.  St. 
404,  8  Am.  Rep.  202;  Newlin  Tp.  v.  Davis,  77 
Pa.  St.  317;  McCormick  v.  Washington  Tp., 
112  Pa.  St.  187;  Zimmerman  v.  Conemaugh 
Tp.  (Pa.  1886),  2  Cent.  Rep.  361. 

Vermont. — Noyes  v.  Morristown,  1  Vt.  353. 
West  Virginia.  — Griffin  v.  Williamstown,  6 
W.  Va.  312. 

Wisconsin. — State  v.  Wood  County,  41 
Wis.  28. 

Canada. — Macdonald  v.  South  Dorchester 
Tp.,  29  U.  C.  C.  P.  249. 

Bridge  Recently  and  Unlawfully  Established. — 
A  town  is  not  obliged  to  keep  in  repair  a 
bridge  recently  and  unlawfully  established. 
Com.  v.  Charlestown,  I  Pick.  (Mass.)  180,  11 
Am.  Dec.  164. 

Power  to  Tax  for  Repairs  Carries  Duty  to  Re- 
pair.— If  a  municipality's  charter  confers  the 
power  to  levy  a  specific  tax  for  maintaining 
bridges,  it  carries  with  it  a  corresponding 
duty  of  keeping  in  safe  condition  public 
bridges  within  the  corporate  limits.  Shartle 
v.  Minneapolis,  17  Minn.  308;  Shawnee 
County  v.  Topeka,  39  Kan.  197. 

Where  It  Is  the  Duty  of  Several  Towns  to  Keep 
a  Bridge  in  Repair,  all  are  liable  for  injuries 
caused  by  defects  in  a  particular  portion,  or 
filling,  constructed  and  maintained  by  one  of 


them.  Tyler  v.  Williston,  62  Vt.  269;  Powers 
v.  Woodstock,  38  Vt.  44.  And  notice  to  the 
town  in  which  the  bridge  is  situated  is  notice 
to  all  of  them.  Tyler  v.  Williston,  62  Vt. 
269.    See  Brown  v.  Fairhaven,  47  Vt.  386. 

1.  Nonliability  of  Counties  at  Common  Law. — 
To  the  principle  that  liability  for  injury  is 
always  incident  to  the  duty  to  repair,  the 
common-law  rule  with  regard  to  counties 
forms  an  exception;  for,  although  at  common 
law  the  duty  to  repair  public  bridges  rested 
upon  counties,  yet  no  action  would  lie  by 
an  individual  against  the  county  for  an 
injury  sustained  by  reason  of  a  public  bridge 
being  out  of  repair.  Russell  v.  Devon 
County,  2  T.  R.  667.  See  also  Pictou  v.  Gel- 
dert  (1893),  App.  524. 

In  Heigel  v.  Wichita  County,  84  Tex.  392, 
31  Am.  St.  Rep.  63,  it  was  held  that  a  county 
would  not  be  liable  for  an  injury  sustained 
on  account  of  a  defective  bridge,  in  the  ab- 
sence of  statute  creating  such  liability. 
The  court,  citing  numerous  authorities,  said: 
"That  cities  may  be  made  to  respond  in 
damages  for  injuries  resulting  from  a  failure 
to  discharge  their  corporate  duties,  is  affirmed 
by  the  courts  of  this  country  with  practical 
unanimity.  At  the  same  time  it  is  very  gen- 
erally held  that  counties  are  not  liable  for 
similar  injuries  unless  such  liability  be  cre- 
ated by  statute,  either  by  express  words  or 
by  necessary  implication." 

In  Indiana,  in  House  v.  Montgomery 
County,  60  Ind.  580,  28  Am.  Rep.  657,  it  was 
held  that  counties  were  liable  for  the  negli- 
gence of  their  officers  in  erecting  and  keep- 
ing bridges  in  repair,  and  this  decision  was 
followed  in  a  line  of  subsequent  cases.  But 
in  Jasper  County  v.  Allman,  142  Ind.  573,  the 
whole  subject  was  examined  anew,  and  a 
multitude  of  authorities  cited,  and  it  was  de- 
cided, overruling  the  line  of  cases  referred 
to,  that  counties  were  not  liable  for  the  neg- 
ligence of  boards  of  county  commissioners 
in  failing  to  keep  bridges  in  repair. 

See  for  a  full  treatment  of  this  matter  the 
titles  Counties;  Municipal  Corporations. 

2.  Railroad  Bound  to  Repair — City  Not  Liable 
for  Defects. — Sawyer  v.  Northfield,  7  Cush. 
(Mass.)  496;  Parker  v.  Boston,  etc.,  R.  Co.,  3 
Cush.  (Mass.)  119,  50  Am.  Dec.  709;  Wilson 
v.  Boston,  117  Mass.  509.  See  also  People  v. 
Troy,  etc.,  R.  Co.,  37  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  430;  Fairbanks  v.  Great  Western 
R.  Co.,  35  U.  C.  Q.  B.  523;  Whitmarsh  v. 
Grand  Trunk  R.  Co.,  7  U.  C.  C.  P.  373;  Van 
Allen  v.  Grand  Trunk  R.  Co.,  29  U.  C.  Q.  B. 
436.  See  Gautret  v.  Egerton,  L.  R.  2  C.  P. 
371- 

Where  the  duty  to  repair  is  by  law  placed 
upon  a  railroad,  the  road  cannot  avoid  liabil- 
ity for  a  defect  in  the  bridge  by  contracting 
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Bridges  Erected  over  Highways  for  Individuals  or  Corporations. — Individuals  for  whose 
exclusive  benefit  bridges  are  erected  over  highways,  and  private  corporations, 
including  canal,  railway,  and  other  similar  corporations,  are  bound  to  repair  all 
bridges  erected  by  them  under  their  charters  over  public  highways,  especially 
where  a  revenue  is  derived  from  them  ;  and  are  liable  for  injuries  resulting 
from  the  bridges  being  out  of  repair.1 


with  a  municipality  to  keep  it  in  repair,  and 
the  municipality  will  not  be  liable  for  such  a 
defect.    Rouse  v.  Somerville,  130  Mass.  361. 

Where  City  Permits  Railroad  to  Maintain  a 
Bridge  which  is  Nuisance. — But  a  city  having 
the  authority  to  regulate  the  construction  and 
repairing  of  bridges  at  the  crossings  of  its 
streets  by  a  railroad,  is  responsible  for  the 
consequences  if  it  permits  the  railway  com- 
pany to  erect  and  maintain  a  bridge  and  its 
approaches  at  such  a  crossing  in  such  a  man- 
ner as  to  render  the  same  a  public  nuisance. 
Bentley  v.  Atlanta,  92  Ga.  623. 

Pennsylvania — Providing  Overhead  Bridge  at 
Railroad  Crossing.  —  Whether  an  overhead 
bridge  should  be  provided  at  a  railroad  cross- 
ing must  depend  upon  the  peculiar  facts  and 
circumstances  of  the  case;  and  it  is  proper 
to  leave  to  the  jury  the  question  whether 
the  safety  of  the  traveling  public  demanded 
an  overhead  bridge,  and  whether  it  is  prac- 
ticable to  provide  one  at  a  reasonable  cost,  the 
question  of  township  negligence  being  inci- 
dent to  failure  to  meet  such  demand  under 
such  condition.  Dixon  v.  Butler  Tp.,  4  Pa. 
Dist.  Rep.  754. 

1.  Individuals  and  Private  Corporations — Eng- 
land.— Manley  v.  St.  Helens  Canal,  etc.,  Co., 
2  H.  &  N.  840,  27  L.  J.  Exch.  159;  Rex  v. 
Kent  County,  13  East  220;  Rex  v.  Somerset 
County,  16  East  305;  Longmore  v.  Great 
Western  R.  Co.,  19  C.  B.  N.  S.  183,  115  E.  C. 
L.  183;  Nicholl  v.  Allen,  31  L.  J.  Q.  B.  283. 

Canada. — Van  Allen  v.  Grand  Trunk  R. 
Co.,  29  U.  C.  Q.  B.  436. 

Connecticut. — Burritt  v.  New  Haven,  42 
Conn.  174. 

Georgia. — Tift  v.  Towns,  53  Ga.  47. 

Illinois. — People  v.  Chicago,  etc.,  R.  Co., 
67  111.  118. 

Maine. — State  v.  Gorham,  37  Me.  451;  State 
*.  Norridgewock  Falls  Bridge,  65  Me.  514. 

Massachusetts. — Sawyer  v.  Northfield,  7 
Cush.  (Mass.)  490;  White  v.  Quincy,  97  Mass. 
430. 

New  York. — Hayes  v.  New  York  Cent., 
etc.,  R.  Co.,  9  Hun  (N.  Y.)  63;  Heacock  v. 
Sherman,  14  Wend.  (N.  Y.)  59;  Dygert  v. 
Schenck,  23  Wend.  (N.  Y.)  446,  35  Am.  Dec. 
575. 

North  Carolina. — Nobles  v.  Langly,  66  N. 
Car.  287. 

Pennsylvania. — Pittsburgh  City  v.  Grier, 
22  Pa.  St.  64,  60  Am.  Dec.  65. 

Tennessee. — Dyer  County  v.  Paducah,  etc., 
R.  Co.,  87  Tenn.  719,  quoting  2  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  556. 

See  also  Hamilton  v.  Vicksburg,  etc.,  R. 
Co.,  34  La.  Ann.  975;  Campbell  v.  Boyd,  88 
N.  Car.  129,  43  Am.  Rep.  740. 

Change  in  Bridge  Necessitated  by  Railroad  — 
Duty  to  Repair. — Where  an  incorporated  com- 
pany was  authorized   by  legislative  enact- 


ment to  occupy  a  county  bridge  over  a  creek 
with  a  railway,  on  the  condition  that  it  would 
build,  as  an  attachment  to  the  bridge,  a  safe 
and  convenient  footway  over  the  creek,  it  was 
held  that  the  company  was  bound  to  repair 
the  bridge.  Phoenixville  v.  Phoenix  Iron  Co., 
45  Pa.  St.  135.  But  where  a  railroad  company 
changed,  without  destroying,  an  old  public 
highway,  laid  out  another  which  was  used  by 
the  public,  and  constructed  a  bridge  over  a 
stream  on  the  line  of  the  new  road,  it  was  held 
that  the  company  was  not  liable  for  repair  of 
the  bridge,  although  it  had  repaired  the  same 
at  different  times.  Brookins  v.  Central  R., 
etc.,  Co.,  48  Ga.  523.  Such  liability  would 
attach,  however,  if  the  use  of  the  new  road 
was  necessitated  by  the  construction  of  the 
railroad.  Pennsylvania  R.  Co.  v.  Irwin,  85 
Pa.  St.  336;  Bean  v.  Howe,  85  Pa.  St.  260. 

Artificial  Watercourses  across  Highways.  — A 
statute  requiring  that  the  proprietors  of  arti- 
ficial watercourses,  made  across  previously 
existing  public  highways,  shall  construct  and 
maintain  all  necessary  bridges  over  the  same, 
does  not  apply  to  a  bridge  necessitated  by  a 
watercourse  across  a  turnpike  road  prior  to 
its  becoming  a  public  highway.  North  Provi- 
dence v.  Dyerville  Mfg.  Co.,  13  R.  I.  45.  See 
also  Morris  Canal,  etc.,  Co.  v.  State,  24  N.  J. 
L.  62,  22  N.  J.  L.  537;  Shelby  County  v.  Blair, 
8  Ind.  App.  574. 

In  Erie  v.  Erie  Canal  Co.,  59  Pa.  St.  174, 
the  court  held  that,  in  the  absence  of  statutory 
requirements,  a  canal  company  operating 
under  authority  from  the  state  is  not  bound 
to  keep  in  repair  public  bridges  connecting 
highways  intersected  by  its  canal. 

Where  the  State  has  Permitted  a  Canal  Com- 
pany to  Abandon  Its  Rights. — A  canal  company 
is  not  bound  to  repair  bridges  where  the  state 
has  permitted  it  to  abandon  its  rights  to  the 
canal.  Pennsylvania,  etc.,  Canal  Co.  v.  Por- 
tage County,  27  Ohio  St.  14.  See  Atty.-Gen. 
v.  Deerfield  River  Bridge,  105  Mass.  I. 

Recovery  by  County  of  Money  Paid  on  Account 
of  Defects  in  Bridge. — County  commissioners 
may  recover  from  a  canal  company  money 
paid  to  satisfy  a  judgment  against  the  county 
for  injury  on  the  company's  bridge  over  its 
canal  crossing  a  public  county  road.  Chesa- 
peake, etc.,  Canal  Co.  v.  Allegany  County,  57 
Md.  201,  40  Am.  Rep.  430. 

In  Massachusetts  a  county  can  recover  the 
cost  of  repairing  a  bridge  from  the  successor 
of  a  landowner  who  had  agreed  to  maintain 
a  bridge  erected  by  him  over  water  caused  by 
his  damming  a  stream.  Middlefield  v.  Church 
Mills  Knitting  Co.,  160  Mass.  267. 

Purchaser  of  Bridge  Takes  Cum  Onere. — One 
company  purchasing  a  bridge  of  another 
assumes  all  the  duties  and  liabilities  of  its 
vendor  in  respect  thereto.  Com.  v.  Han- 
cock Free  Bridge  Corp.,  2  Gray  (Mass.)  58. 
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Principal  Liable  for  Agent's  or  Offioer's  Neglect  to  Repair. — The  liability  of  a  bridge 

owner  is  not  affected  by  the  fact  that  the  failure  to  keep  the  bridge  in  proper 
repair  was  the  fault  of  his  agents  or  of  public  officers ;  in  such  cases  the  negli- 
gence of  the  agent  or  officer  is  the  negligence  of  the  principal.1 

Obligation  to  Make  Necessary  Alterations. — The  duty  to  repair  bridges  includes  the 
obligation  to  make  such  alterations  as  may  become  necessary  to  meet  the 
requirements  of  the  public.  Thus,  although  a  bridge  erected  by  a  railroad 
company  over  a  highway  may  not,  when  built,  impede  or  obstruct  the  safe  and 
convenient  use  of  the  highway,  yet  if,  by  an  increased  use  of  the  highway,  an 
alteration  of  the  bridge  becomes  necessary,  it  is  the  duty  of  the  railroad  com- 
pany to  make  such  alteration  to  meet  the  public  needs.2 

Duty  to  Repair  Includes  Duty  to  Rebuild. — The  duty  to  repair  a  bridge  extends  to 
replacing  or  rebuilding  it  where  there  is  a  substantial  destruction  of  the  original 
bridge.3 


Compare  Peoria,  etc.,  Union  R.  Co.  v.  Barton, 
38  111.  App.  469. 

No  Individual  Liability  of  Stockholders. — The 
charier  of  a  private  corporation  gave  the 
right  of  action  against  the  stockholders  for 
any  demands  against  the  corporation.  The 
court  held  that  demands  ex  contractu  were 
alone  intended,  and  that  the  stockholders 
were  not  individually  liable  for  injuries  re- 
sulting from  the  bridge  being  out  of  repair. 
Heacock  v.  Sherman,  14  Wend.  (N.  Y.)  58. 

Turnpike  Franchise  Carries  Duty  of  Erecting 
and  Maintaining  Bridges. — A  turnpike  com- 
pany is  bound  to  erect  and  keep  in  repair 
bridges  across  streams,  if  they  are  necessary 
to  render  the  road  passable,  although  the  act 
incorporating  the  company  is  silent  upon  the 
subject  of  bridges.  People  v.  Hillsdale,  etc.. 
Turnpike  Road,  23  Wend.  (N.  Y.)  254.  And 
when  such  bridges  are  destroyed  it  is  bound 
to  rebuild  them  whether  destroyed  by  its  neg- 
ligence or  not.  People  v.  Plainfield  Ave. 
Gravel-Road  Co.  (Mich.  1895),  62  N.  W.  Rep. 
998. 

Toll-bridge  Changed  to  Highway  —  Duty  to 
Repair  Shifted. — When  a  toll-bridge  is  so  con- 
structed that  it  consists  of  two  distinct  struc- 
tures— one  extending  from  the  shore  to  an 
island,  and  the  other  extending  from  the 
island  to  the  opposite  shore — and  a  highway 
is  laid  out  and  established  over  one  of  these 
structures,  so  that  the  bridge  can  no  longer 
exact  toll  for  crossing,  the  burden  of  support- 
ing it  is  changed  from  the  bridge  company  to 
the  town  within  which  that  portion  of  the 
high  way  is  situated.  State  v.  Norridgewock 
Falls  Bridge,  65  Me.  514. 

And  a  county  which  purchases  under  statu- 
tory authority  a  toll-bridge  from  a  private 
company,  is  alone  bound  to  keep  it  in  re- 
pair, though  in  the  limits  of  a  town;  and  the 
fact  that  the  landing  or  approach  on  one  side 
is  private  property  will  not  relieve  the  county 
from  this  duty,  so  long  as  the  bridge  is  kept 
open  for  public  travel.  State  v.  Wood  County, 
41  Wis.  28.  So  where,  under  statutory  author- 
ity, a  county  purchases  a  bridge  from  a  mu- 
nicipality, the  county  becomes  bound  to  repair 
and  liable  for  neglect.  Larue  v.  Oil  City  St. 
Pass.  R.  Co.,  170  Pa.  St.  249. 

1.  Patton  v.  Montgomery  County,  96  Ind. 
131;  Newlin  Tp.  v.  Davis,  77  Pa.  St.  317. 

See  also  the  title  Agency,  vol.  1,  pp.  1151, 
1161. 


2.  Bridge  must  be  Altered  Where  Public  Ne- 
cessity Requires  it. — Cooke  v.  Boston,  etc.,  R. 
Corp.,  133  Mass  185,  citing  Com.  v.  New 
Bedford  Bridge,  2  Gray  (Mass.)  339.  See  also 
Gray  v.  Danbury,  54  Conn.  574;  Talbot  v. 
Taunton,  140  Mass.  552;  Harrold  v.  Simcoe 
County,  16  U.  C.  C.  P.  43. 

New  Use  of  Bridge  Carries  New  Duties. — The 
use  of  a  bridge  by  a  railroad  company, 
whether  by  permission  or  upon  condemna- 
tion, makes  it  obligatory  upon  the  bridge  as- 
sociation to  furnish  additional  guards  against 
new  dangers.  Peoria  Bridge  Assoc.  v.  Loomis, 
20  111.  251,  71  Am.  Dec.  263.  See  also  Pitts- 
burg, etc.,  Pass.  R.  Co.  v.  Point  Bridge  Co., 
165  Pa.  St.  37;  Floyd  County  v.  Rome  St.  R. 
Co., '77  Ga.  614.  The  duty  to  use  reasonable 
care  means  that  new  and  additional  guards 
must  be  provided  where  new  dangers  arise. 
Peoria  Bridge  Assoc.  v.  Loomis,  20  111.  235, 
71  Am.  Dec.  263. 

3.  Rebuilding. — Brecknock,  etc., Canal  Nav. 
Co.  v.  Pritchard,  6  T.  R.  750;  Rex  v.  West  Rid- 
ing of  Yorkshire,  5  Burr.  2594;  State  v.  Gibson 
County,  80  Ind.  478,  41  Am.  Rep.  821;  People 
v.  Hillsdale,  etc.,  Turnpike  Road,  23  Wend. 
(N.  Y.)  254;  Taylor  Tp.  v.  Lawrence  County, 
17  Pa.  Co.  Ct.  Rep.  396,  26  Pittsb.  L.  J.  N.  S. 
343,  construing  Pa.  Stat.  See  also  supra,  this 
title,  Who  is  to  Erect  and  Maintain. 

In  People  v.  Highway  Com'rs,  158  111.  197, 
the  court  said:  "  To  '  restore  '  and  to  '  renew  * 
are  given  by  lexicographers  as  synonyms 
of  '  repair.'  It  has  always  been  held  at  the 
common  law  that,  under  a  covenant  to  repair, 
a  tenant  is  obliged  to  rebuild  even  in  the 
case  of  the  total  destruction  of  the  demised 
premises." 

In  Howe  v.  Crawford  County,  47  Pa.  St. 
361,  the  court,  in  construing  the  word  "re- 
pair," said:  "We  cannot  graduate  repairs, 
and  say  slight  ones  shall  be  done  and  large 
ones  may  be  neglected.  The  legislature  did 
not  mean  we  should  do  this.  They  meant  by 
repairs  whatever  was  necessary  to  make 
bridges  safe  and  passable." 

Wisconsin  —  Lack  of  Funds  to  Rebuild. — In 
State  v.  Wood  County,  72  Wis.  629,  it  was  held 
that,  after  a  bridge  which  the  county  was 
compelled  to  repair  had  been  destroyed,  the 
county  board  could  not  be  compelled  by 
mandamus  to  rebuild  such  bridge,  unless  it 
had  at  its  command  the  means  for  paying  the 
expense  thereof,  or  authority  to  procure  such 
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(2)  Approaches. — Approaches  and  embankments  are,  as  a  rule,  a  part  of 
a  bridge,  and  the  duty  to  repair  includes  them.1    If  the  charter  does  not 


means.  In  this  case,  after  stating  the  prin- 
ciple announced  in  the  text,  the  court  said  : 
"But  it  cannot  be  successfully  maintained 
that  a  county  board  of  supervisors  may  be 
compelled  to  replace  or  rebuild  such  bridge, 
unless  they  have  at  their  command  the  means 
for  paying  the  expenses  thereof,  or  the 
authority  for  procuring  such  means.  Our 
statutes  provide  that  '  the  several  county 
boards  in  their  respective  counties  may 
adopt  any  main  traveled  highways,  or  parts 
of  such  highways,  as  county  roads,  and  shall 
thereafter  cause  the  same  to  be  kept  in  good 
repair  so  long  as  they  remain  under  their 
control.'  Rev.  Stat.,  §  1308;  Stilling  v. 
Thorp,  54  Wis.  529,  41  Am.  Rep.  60.  But 
we  do  not  think  that  section  authorizes  a 
county  board  to  levy  the  tax  therein  men- 
tioned for  the  purpose  of  rebuilding  a  bridge 
over  a  navigable  river,  under  the  circum- 
stances here  presented.  The  portion  of  the 
section  referred  to  reads:  'Any  such  board 
may  annually  levy  on  the  taxable  property 
of  the  county  a  county  road  tax  not  exceed- 
ing eight  thousand  dollars,  which  shall  be 
expended  under  their  direction  in  making 
culverts,  grading,  graveling,  ditching,  or 
otherwise  improving  such  highways.'  By  a 
familiar  rule  of  construction,  the  words  '  or 
otherwise  improving  such  highways  '  must 
be  held  to  mean  the  improving  of  such  high- 
ways by  the  making  of  culverts,  grading, 
graveling,  ditching,  or  other  improvements 
of  a  similar  character;  and  not  the  rebuilding 
of  a  bridge  at  extraordinary  expense, as  here." 

1.  Duty  to  Repair  Includes  Approaches — 
Georgia.  —  Daniels  v.  Intendant,  etc.,  of 
Athens,  55  Ga.'6o9;  Augusta  v.  Hudson,  94 
Ga.  135. 

Indiana. — Rush  County  v.  Rushville,  etc., 
Gravel  Road  Co.,  87  Ind.  504;  Shelby  County 
v.  Deprez,  87  Ind.  509;  Shelby  County  v. 
Blair,  8  Ind.  App.  574;  State  v.  Demaree,  80 
Ind.  520:  Driftwood  Valley  Turnpike  Co.  v. 
Bartholomew  County,  72  Ind.  226;  Sullivan 
County  v.  Sisson,  2  Ind.  App.  311;  Johnson 
County  v.  Hemphill  (Ind.  App.  1895).  41  N.  E. 
Rep.  965. 

Iowa. — Albee  v.  Floyd  County,  46  Iowa 
177;  Moreland  v.  Mitchell  County,  40  Iowa 
394;  Miller  v.  Boone  County  (Iowa  1895),  63 
N.  W.  Rep.  352. 

Maine.  —  Watson  v.  Lisbon  Bridge,  14 
Me.  201;  State  v.  Gorham,  37  Me.  451. 

Maryland. — Baltimore,  etc.,  R.  Co.  v.  Bote- 
ler,  38  Md.  568. 

Massachusetts. — Com.  v.  Deerfield,  6  Allen 
(Mass.)  449;  Whitcher  v.  Somerville,  138 
Mass.  454;  White  v.  Quincy,  97  Mass.  430; 
Titcomb  v.  Fitchburg  R.  Co.,  12  Allen 
(Mass.)  254. 

New  Jersey. — Chosen  Freeholders  v.  Stra- 
der,  18  N.  J.  L.  108,  35  Am.  Dec.  530;  Chosen 
Freeholders  v.  Hough,  55  N.  J.  L.  643,  citing 
2  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
560,  561. 

Pennsylvania. — Com.  v.  Westfield  Borough 
Officers,  1  Pa.  Dist.  Rep.  495;  Com.  v. 
Loomis,  128  Pa.  St.  174;  Westfield  v.  Tioga 


County,  150  Pa.  St.  152,  citing  2  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  557.  See  also  Taylor 
Tp.  v.  Lawrence  County,  17  Pa.  Co.  Ct.  Rep. 
396,  26  Pittsb.  L.  J.  N.  S.  343. 

Vermont.  —  Tinkham  v.  Stockbridge,  64 
Vt.  480. 

See  also  supra,  this  title,  Definition,  note  4. 

Constructing  Approaches.  —  When  county 
commissioners  undertake  to  build  a  bridge, 
they  are  bound  to  build  the  approaches  also, 
and  the  bridge  is  not  complete  until  the  ap- 
proaches have  been  finished.  Com.  v.  Swa- 
tara  Tp.,  4  Pa.  Dist.  Rep.  468. 

Must  be  Made  Safe. — Approaches  to  a  bridge 
must  be  constructed  so  as  to  be  reasonably 
safe  for  passengers  by  night  or  day.  Balti- 
more, etc.,  R.  Co.  v.  Boteler,  38  Md.  568. 
See  also  Moi eland  v.  Mitchell  County,  40 
Iowa  394;  Joliet  v.  Verley,  35  111.  58,  85  Am. 
Dec.  342. 

Where,  by  reason  of  a  defect  in  a  passage- 
way leading  from  the  public  way  to  the  de- 
fendant's bridge,  the  plaintiff's  horse  was 
injured,  it  was  held  that  the  defendants  were 
liable  by  statute,  although  the  approach  was 
constructed  by  an  individual,  since  the  de- 
fendants had  adopted  the  approach  as  a  part 
of  the  bridge.  Watson  v.  Lisbon  Bridge,  14 
Me.  201. 

A  railroad  company  whose  duty  it  is  to 
maintain  and  repair  a  bridge  carrying  the 
highway  over  its  track  is  bound  to  repair  the 
approaches  thereto.  Whitcher  v.  Somerville, 
138  Mass.  454;  Titcomb  v.  Fitchburg  R.  Co., 
12  Allen  (Mass.)  254;  White  v.  Quincy,  97 
Mass.  430.  See  also  Burritt  v.  New  Haven, 
42  Conn.  174;  Parker  v.  Boston,  etc.,  R.  Co., 
3  Cush.  (Mass.)  107,  50  Am.  Dec.  709.  But 
where  a  street  has  been  lowered  for  the 
purpose  of  having  a  railroad  pass  over  it 
by  means  of  a  bridge,  such  portion  of  the 
street  is  not  included  in  the  "approaches" 
to  the  bridge  so  as  to  render  the  railroad 
corporation  liable  for  an  injury  caused  by  a 
defect  therein.  Whitcher  v.  Somerville,  138 
Mass.  454.  See  also  London,  etc.,  R.  Co.  v. 
Skerton  Tp.,  5  B.  &  S.  559,  117  E.  C.  L.  559, 
citing  Fosberry  v.  Waterford,  etc.,  R.  Co.,  13 
Ir.  C.  L.  Rep.  494;  Waterford,  etc.,  R.  Co.  v. 
Kearney,  12  Ir.  C.  L.  Rep.  224. 

Highway  Widened— Duty  to  Maintain  Widened 
Approaches. — Under  a  statute  requiring  a  rail- 
road to  keep  a  bridge  in  repair,  the  obliga- 
tion is  not  restricted  to  the  approaches  as 
they  existed  when  the  bridge  was  erected, 
but  attaches  to  the  approaches  when  they 
are  extended  by  a  widening  of  the  high- 
way. Carter  v.  Boston,  etc.,  R.  Corp.,  139 
Mass.  525. 

Causeways  Held  Not  Included  in  Term  "Bridge." 

— Where  two  towns  were  required  by  statute 
to  keep  a  certain  bridge  in  repair,  it  was 
held  that,  in  the  absence  of  any  custom, 
usage,  or  agreement  fixing  the  meaning  of 
the  word  "bridge,"  causeways  were  not  in- 
cluded in  the  approaches  thereto.  Swanzey 
v.  Somerset,  132  Mass.  312. 

Bridge  between  Cities  —  Each  to  Maintain 
Approach  on  Its  Side. — An  act  requiring  two 
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expressly  define  the  limits  of  a  bridge  in  this  respect,  its  extent  must  be  deter- 
mined by  what  is  reasonable  under  the  particular  circumstances  of  each  case.1 
The  extent  of  the  duty  to  repair  the  approaches  to  a  bridge,  which  was  per- 
il, ips  uncertain  at  common  law,  was  declared  and  defined  by  statute  2  Hen. 
VIII.,  c.  5,  to  include  the  highway  for  a  space  of  three  hundred  feet  at  each 
end  of  the  bridge.* 

(3)  Railings. — It  is  the  duty  of  a  bridge  proprietor  to  provide  and  to  keep 
in  repair  proper  railings,  so  far  as  they  are  necessary  to  secure  the  safety  of  trav- 
elers ;  and  a  failure  of  this  duty  affords  a  ground  of  action  to  one  sustaining 
injury  in  consequence.3 

Railing  Separating  Driveway  and  Footway. — A  toll-bridge  company  is  bound  to 
construct  a  railing  between  the  footway  and  driveway  of  its  bridge,  when 


municipalities,  at  equal  expense,  jointly  to 
build  a  bridge  over  a  river  flowing  between 
them,  each  to  provide  all  necessary  and  con- 
venient highways,  within  its  own  limits,  to 
connect  it  with  existing  highways,  does  not 
include  in  the  bridge  the  embankments  neces- 
sary for  access  to  it,  but  requires  each  to 
make  the  embankment  on  its  own  side, 
although  a  much  longer  one  may  be  neces- 
sary on  one  than  on  the  other  side.  Phillips 
v.  East  Haven,  44  Conn.  25. 

Pennsylvania — Counties  to  Build  Approaches. 
— In  Pennsylvania  the  county,  and  not  the 
township,  in  which  a  public  bridge  ends  is 
bound  to  complete  the  approach.  Penn  Tp. 
v.  Perry  County,  78  Pa.  St.  457. 

Connecticut  —  Approaches  to  Bridges  Trans- 
ferred to  Counties. — Under  the  Conn.  Pub. 
Acts  of  1889,  c.  214,  authorizing  the  owners 
of  bridges  across  the  Housatonic  River  in 
certain  counties  to  transfer  their  interests 
and  franchises  to  the  counties,  it  became  the 
duty  of  the  counties  to  build  and  maintain 
the  bridge  structures  named  in  the  act,  but 
it  was  not  their  duty  to  build  or  maintain 
any  approach  to  said  bridges.  New  Haven, 
etc.,  Counties  v.  Milford,  64  Conn.  568.  And 
the  Conn.  Pub.  Acts  of  1895,  c.  266,  pro- 
viding that  the  term  "bridge"  in  the  Act 
of  1889  should  include  approaches,  is  not 
retroactive  in  its  operation.  State  v.  Fair- 
field  County  (Conn.  1896),  35  Atl.  Rep.  801. 

1.  Com.  v.  Deerfield,  6  Allen  (Mass.)  449. 

2.  Rex  v.  West  Riding  of  York  County,  7 
East  588,  5  Taunt.  284;  Reg.  v.  Lincoln,  3 
N.  &.  P.  273,  8  Ad.  &.  El.  65,  35  E.  C.  L.  329. 

3.  Duty  to  Maintain  Bridge  Bailing — Eng- 
land.— Great  Eastern  R.  Co.  v.  Hackney  Dist. 
Board  of  Works,  L.  R.  8  App.  691:  London, 
etc.,  R.  Co.  v.  St.  Giles,  4  Exch.  Div.  239. 

Georgia. — Georgia  R.,  etc.,  Co.  v.  Mayo,  92 
Ga.  223. 

Indiana. — Shelby  County  v.  Deprez,  87  Ind. 
509;  Boone  County  v.  Mutchler,  137  Ind.  140; 
Vance  v.  Franklin,  4  Ind.  App.  515;  Shelby 
County  v.  Blair,  8  Ind.  App.  574. 

Iowa. — Van  Winter  v.  Henry  County,  61 
Iowa  684;  Miller  v.  Boone  County  (Iowa  1895), 
63  N.  W.  Rep.  352. 

Kansas. — Eudora  v.  Miller,  30  Kan.  494; 
Rosedale  v.  Golding,  55  Kan.  167. 

Massitchttsetts.  —  Horton  v.  Taunton,  97 
Mass.  266,  note;  White  v.  Quincy,  97  Mass. 
430;  Palmer  v.  Andover,  2  Cush.  (Mass.)  601. 

Michigan. — Ross  v.  Ionia  Tp.,  104  Mich. 
320. 


New  Hampshire. — Norris  v.  Litchfield,  35. 
N.  H.  276,  69  Am.  Dec.  546. 

New  Jersey. — Chosen  Freeholders!'.  Houghs 
55  N.  J.  L.  628,  citing  2  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  558-562. 

New  York. — Gibney  v.  State,  137  N.  Y.  1, 
33  Am.  St.  Rep.  690;  Hawxhurst  v.  New  York, 
43  Hun  (N.  Y.)  588;  Bullock  v.  Durham,  64 
Hun  (N.  Y.)  380. 

Pennsylvania. — Newlin  Tp.  v.  Davis,  77  Pa. 

St.  317. 

Texas. — Eads  v.  Marshall  (Tex.  Civ.  App. 
1894),  29  S.  W.  Rep.  170. 

Vermont. — Holley  v.  Winooskie  Turnpike 
Co.,  1  Aik.  (Vt.)  74. 

West  Virginia.  —  Rohrbough  v.  Barbour 
County  Ct.,  39  W.  Va.  472,  45  Am.  St.  Rep. 
925- 

Wisconsin. — Houfe  v.  Fulton,  29  Wis.  296, 
9  Am.  Rep.  568;  Thrasher  v.  Postel,  79  Wis. 
503;  Stephani  v.  Manitowoc,  89  Wis.  467, 

Use  of  Bailings — Leaning  Thereon. — In  Orcutt 
v.  Kittery  Point  Bridge  Co.,  53  Me.  500,  it 
was  held  that  toll-bridge  companies  are  not 
bound  to  maintain  railings  upon  their  bridges 
for  travelers  to  lean  against  or  rest  upon 
while  they  stop  to  recover  from  fatigue,  and  if 
a  person  uses  them  for  such  a  purpose  and  is 
injured,  he  cannot  recover  damages.  See  also 
Stinson  v.  Gardiner,  42  Me.  248,  66  Am.  Dec. 
281;  Stickney  v.  Salem,  3  Allen  (Mass.)  374. 

But  in  Langlois  v.  Cohoes,  58  Hun  (N.  Y.) 
226,  it  was  held  that  a  bridge  company  must 
maintain  railings  sufficient  to  meet  all  those 
incidental  uses  to  which  they  would  reason- 
ably be  put  by  persons  crossing,  and  that  a 
person  who  was  injured,  by  the  giving  way  of 
the  railing  against  which  he  was  leaning  might 
recover  from  the  bridge  company.  In  this  case 
the  court  said:  "The  man  who,  instead  of 
walking  with  unresting  and  undeviating  step 
across  a  bridge,  pauses  for  a  moment  and 
rests  against  the  railing,  does  not  lose  his 
right  to  protection  against  negligence.  *  *  * 
We  say  nothing  about  sitting  on  the  rail. 
We  speak  merely  of  that  leaning  against  it 
which  is  the  common  act  of  a  person  stopping 
a  moment  for  any  purpose  on  the  sidewalk 
of  a  bridge." 

The  Absence  of  the  Bailing  must  Be  the  Proxi- 
mate Cause  of  an  injury  received  upon  a  bridge 
to  entitle  the  injured  party  to  recover.  Sul- 
livan County  v.  Sisson,  2  Ind.  App.  311;  Bit- 
ting v.  Maxatawny  Tp.,  177  Pa.  St.  213;  Yoders 
v.  Amwell  Tp.,  172  Pa.  St.  447.  See  also 
Carleton  v.  Caribou,  88  Me.  461. 
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necessary  for  the  protection  of  pedestrians,  whether  its  charter  so  requires  or 
not ;  in  fact,  persons  paying  toll  are  entitled  to  a  higher  degree  of  protection 
than  passengers  on  a  free  public  bridge.1 

c.  Degree  of  Care  Required. — The  owner  of  a  bridge,  whether  a  pri- 
vate or  municipal  corporation,  or  an  individual,  must  exercise  reasonable  care 
in  constructing  and  repairing  bridges,2  and  in  ascertaining  and  repairing 
defects  therein.3 

Mere  Neglect  to  Repair — Exemplary  Damages — Belief  that  Bridge  Is  Safe. — The  mere 
neglect  to  repair  a  bridge  does  not  ordinarily  amount  to  such  negligence  as  con- 
stitutes a  ground  for  the  recovery  of  exemplary  damages,4  while  on  the  other 
hand  mere  opinion  or  belief  that  the  structure  is  safe  does  not  excuse  defects.5 

Bridge  Owner  Not  Insurer. — A  bridge  owner  is  not,  however,  an  insurer  of  the 
safety  of  his  bridge,  and  is  not  liable  when  the  injury  results  from  a  cause  which 


1.  Bailing  between  Driveway  and  Footway  of 
Toll-bridge. — The  use  of  the  bridge  by  one 
having  knowledge  of  the  absence  of  such  rail- 
ing is  not  negligence  per  se  on  her  part.  St. 
Louis  Bridge  Co.  v.  Miller,  138  111.  465, 
affirming  39  111.  App.  366. 

But  counties  are  not  liable  for  injuries  re- 
sulting from  the  absence  of  railings  of  this 
character.  Lehigh  County  v.  Hoffort,  116  Pa. 
St.  119,  2  Am.  St.  Rep.  587. 

2.  Reasonable  Care  Required. — Tiftf.  Towns, 
53  Ga.  47;  Fulton  County  v.  Rickel,  106  Ind. 
501;  Holmes  v.  Hamburg,  47  Iowa  348;  Mel- 
len  v.  Western  R.  Corp.,  4  Gray  (Mass.)  301; 
Perry  v.  Worcester,  6  Gray  (Mass.)  544,  66 
Am.  Dec.  431;  Medina  Tp.  v.  Perkins,  48 
Mich.  68;  Childs  v.  Crawford  County,  176 
Pa.  St.  139;  Bitting  v.  Maxatawny  Tp.,  177 
Pa.  St.  213. 

Contributory  Negligence  in  Use  of  Defective 
Bridge. — Knowledge  by  a  person  of  the  de- 
fective or  dangerous  condition  of  a  public 
bridge,  and  the  use  of  it  notwithstanding 
such  knowledge,  are  not  of  themselves  negli- 
gence. Such  knowledge  only  requires  an 
increased  caution  and  diligence  to  avoid  in- 
jury. Falls  Tp.  v.  Stewart,  3  Kan.  App.  403. 
See  also  the  title  Contributory  Negligence. 

Degree  of  Repair  Required.  —  Only  reasonably 
good  repair  is  required,  such  as  a  prudent 
man  would  make  in  view  of  the  object  and 
purposes  for  which  the  bridge  is  erected  and 
used.  Holmes  v.  Hamburg,  47  Iowa  348; 
Tift  v.  Towns,  53  Ga.  47;  Medina  Tp.  v.  Per- 
kins, 48  Mich.  67.  But  in  case  of  railroad 
bridges  for  the  use  of  trains,  the  highest  de- 
gree of  care  is  required.  See  the  title 
Railroads. 

Use  of  Defective  Timbers. — Where  the  sway- 
girt,  the  most  essential  timber  in  a  certain 
bridge,  was  made  of  poor  lumber,  whereby 
the  plaintiff  sustained  an  injury,  the  owners 
of  the  bridge  were  held  liable.  Townsend  v. 
Susquehanna  Turnpike  Road,  6  Johns.  (N. 
Y.)  90. 

Lighting  Bridges  and  Approaches. — A  public 
drawbridge  so  constructed  as  to  be  opened 
during  the  night  must,  it  seems,  be  lighted,  or 
other  precautions  used,  to  prevent  accidents. 
Manley  v.  St.  Helens  Canal,  etc.,  Co.,  2  H. 
&  N.  840,  27  L.  J.  Exch.  159.  In  this  case 
Martin,  B.,  said  that  if  a  bridge  is  so  con- 
structed as  to  be  opened  in  the  night,  it  ought 
to  be  lighted  and  watched.    And  Channell, 


B.,  said  that  if  a  company  was  authorized 
to  make  a  bridge  in  the  public  highway, 
which  was  liable  to  be  opened.it  must  take 
precaution  with  reference  to  it;  and  it  was 
for  the  jury  to  say  whether  the  company  had 
done  so,  and  whether  an  injury  was  received 
in  consequence  of  its  failure. 

In  Stephani  v.  Manitowoc,  89  Wis.  467,  it 
was  held  that  if  a  drawbridge  maintained  by 
a  city  was  not  reasonably  safe  at  night  with- 
out being  lighted,  it  was  the  duty  of  the  city 
to  light  it,  and  a  failure  to  do  so  would  be  a 
defect  in  the  structure  of  the  bridge  itself, 
rendering  the  city  liable. 

Toll-bridge  proprietors  are  bound  to  light 
their  bridge  at  night,  if  this  is  necessary  to 
make  it  safe  and  convenient  for  public  travel. 
Com.  v.  Central  Bridge  Corp.,  12  Cush. 
(Mass.)  243. 

Where  a  bridge  forms  part  of  a  city  street, 
the  city's  duty  to  light  its  streets  extends  to 
the  bridge.  Chicago  v.  Powers,  42  111.  169, 
89  Am.  Dec.  418.  See  Chicago  v.  Apel,  50 
111.  App.  132. 

Statute  Regulating  Lighting. — See  N.  H. 
Pub.  Stat.  1891,  c.  78,  p.  230,  §  9,  regulating 
the  lighting  of  covered  bridges. 

3.  Duty  to  Ascertain  and  Repair  Defects — 
Georgia. — Stokes  v.  Tift,  64  Ga.  312,  37  Am.' 
Rep.'  75. 

Illinois.—  Joliet  v.  Verley,  35  111.  58,  85  Am. 
Dec.  342. 

Indiana. — Porter  County  v.  Dombke,  94 
Ind.  72;  Knox  County  v.  Montgomery,  109 
Ind.  69;  Wabash  County  v.  Pearson,  120  Ind. 
426,  29  Am.  &  Eng.  Corp.  Cas.  472. 

Iowa. — Cooper  v.  Mills  County  ,69  Iowa  350. 

Kentucky. — Frankfort  Bridge  Co.  v.  Wil- 
liams, 9  Dana  (Ky.)  403,  35  Am.  Dec.  155. 

Michigan. — Medina  Tp.  v.  Perkins,  48 
Mich.  67. 

4.  Peoria  Bridge  Assoc.  v.  Loomis,  20  111. 
235,  71  Am.  Dec.  263. 

Lack  of  Funds  does  not  relieve  a  municipal- 
ity from  damages  caused  by  a  bridge  need- 
ing repairs.  The  bridge  should  be  closed 
to  travel  until  such  funds  can  be  raised. 
Carney  v.  Marseilles,  136  III.  401,  29  Am.  St. 
Rep.  328.  But  see  Eveleigh  v.  Hounsfield, 
34  Hun  (N.  Y.)  140. 

5.  Belief  in  Safety  No  Defense. — Frankfort 
Bridge  Co.  v.  Williams,  9  Dana  (Ky.)  403,  35 
Am.  Dec.  155;  Townsend  v.  Susquehanna 
Turnpike  Road,  6  Johns.  (N.  Y.)  90. 
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could  not  reasonably  have  been  anticipated  and  which  reasonable  care  would 
not  have  prevented.1 

Duty  while  Bridge  is  Undergoing  Repair. — It  is  the  duty  of  a  bridge  proprietor  to 

■exercise  proper  care  to  prevent  injuries  to  travelers  and  navigators  while  the 
bridge  is  undergoing  repair,  even  if  the  bridge  has  to  be  closed  while  the  repairs 
are  being  made.3 

d.  Party  Liable  must  be  Fixed  with  Notice  of  Defect. — In  order 
to  hold  the  proprietor  of  a  bridge,  whether  public  or  private,  liable  for  failure 
to  repair  a  defect,  notice  that  the  bridge  is  out  of  repair  should  be  brought 
home  to  him,  or  the  defect  must  be  shown  to  have  existed  for  such  a  length 
of  time  that  by  the  use  of  ordinary  care  he  might  have  discovered  the  same  in 
time  to  make  the  needed  repairs.3 


I.  Not  Insurer. — McClain  v.  Garden  Grove, 
83  Iowa  237;  Raymond  v.  Lowell,  6  Cush. 
(Mass.)  524. 

Accumulations  of  Ice  and  Driftwood. — Thus 
an  injury  caused  by  the  gorging  of  ice 
against  a  bridge  of  a  railroad  company,  when 
the  company  has  exercised  reasonable  care 
in  constructing  and  maintaining  the  bridge, 
affords  no  ground  of  action.  Omaha,  etc., 
R.  Co.  v.  Brown,  14  Neb.  170.  See  also  Mel- 
len  v.  Western  R.  Corp.,  4  Gray  (Mass.)  301. 
But  a  bridge  company  must  exercise  reason- 
able care  to  prevent  driftwood  from  accumu- 
lating about  the  piers  of  the  bridge,  which 
might  endanger  navigation.  St.  Louis,  etc., 
R.  Co.  v.  Meese,  44  Ark.  414. 

Violent  Storms. — If  a  bridge  was  sufficient 
to  resist  an  ordinary  storm,  but  gave  way  to 
a  storm  unusually  violent,  the  owner  is  not 
liable.  Jordan  v.  Hannibal,  87  Mo.  673. 
See  also  Omaha,  etc.,  R.  Co.  v.  Brown,  14 
Neb.  170.  But  a  railroad  company  is  bound 
to  construct  its  bridges  to  resist  such  storms. 
Kansas  Pac.  R.  Co.  v.  Miller,  2  Colo.  442. 

Destruction  by  Flood  during  Term  of  Covenant 
to  Repair. — A  party  covenanting  to  build  a 
bridge  in  a  substantial  manner,  and  to  keep 
it  in  repair  for  a  certain  time,  is  bound  to  re- 
build the  bridge  though  destroyed  by  an  ex- 
traordinary flood.  Brecknock,  etc.,  Canal 
Nav.  Co.  v.  Pritchard,  6  T.  R.  750.  See 
Meriwether  v.  Lowndes  County,  89  Ala.  362. 

Fall  from  Latent  Defect  Not  Ascertainable  by 
Inspection. — Where  a  bridge  fell  and  injured 
the  plaintiff,  six  years  after  it  had  been  built; 
and  the  evidence  showed  that  the  bridge 
had  been  thoroughly  inspected  by  the  proper 
authorities,  and  all  patent  defects  repaired,  a 
few  weeks  before  the  accident,  and  that  the 
accident  was  due  to  a  concealed  breakage  in 
an  iron  rod,  which  had  probably  existed  for  a 
long  time;  that  its  existence  was  not  known, 
and  no  method  of  examination  was  sug- 
gested that  would  have  disclosed  the  defect — 
it  was  held  that  the  county,  not  being  an  in- 
surer, could  not  be  held  liable  for  the  injury 
to  the  plaintiff.  Childs  v.  Crawford  County , 
176  Pa.  St.  139. 

2.  Duty  while  Bridge  is  Undergoing  Repair. — 
Where  a  public  bridge  is  undergoing  repair, 
it  is  the  duty  of  the  municipality  or  county 
having  control  of  the  bridge  to  provide  proper 
safeguards  against  accidents.  Chosen  Free- 
holders v.  Hough,  55  N.  J.  L.  628.  citing  2 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  558- 
562;  Park  v.  Adams  County,  3  Ind.  App.  536; 


Mullen  v.  Rutland,  55  Vt.  77;  Thrasher  v. 
Postel,  79  Wis.  503.  But  a  city  is  not  com- 
pelled to  close  its  bridge  while  undergoing 
repairs,  unless  the  city  has  notice  that  the 
bridge  is  unsafe.  Wood  v.  Watertown,  58 
Hun  (N.  Y.)  298. 

Where  a  bridge  was  broken  in  the  morn- 
ing so  that  half  the  draw  could  not  be  closed, 
and  a  plank  a  foot  wide  was  immediately 
placed  about  breast-high  across  the  end, 
which  no  person  of  ordinary  care  would  fail 
to  observe  in  going  upon  a  temporary  cross- 
ing of  planks  to  a  scow  bridge,  this  was  held 
to  be  a  sufficient  notice  to  travelers,  although 
no  lights  were  placed  near  it  at  night.  Cor- 
nelius v.  Appleton,  22  Wis.  635. 

While  the  proprietor  of  a  toll-bridge  is 
making  needful  repairs,  and  part  of  the  floor- 
ing is  off,  and  timbers  are  out  of  their  usual 
place,  but  in  plain  sight,  and  the  collection 
of  toll  is  discontinued,  he  is  not  liable  to  one 
who,  in  attempting  to  cross  on  planks  laid 
for  the  workmen's  use,  falls  through  and  is 
injured.    Tift  v.  Jones,  52  Ga.  538. 

3.  Notice  of  Defects  must  be  Brought  Home  to 
Proprietors — Alabama. — Cullman  v.  McMinn 
(Ala.  1896),  19  So.  Rep.  981. 

Indiana. — Madison  County  v.  Brown,  89 
Ind.  48;  Allen  County  v.  Bacon,  96  Ind.  33; 
Allen  County  v.  Creviston,  133  Ind.  39. 

fowa. — Weirs  v.  Jones  County,  80  Iowa  351, 
29  Am.  &  Eng.  Corp.  Cas.  470;  Homan  v. 
Franklin  County  (Iowa  1896),  68  N.  W.  Rep. 
559- 

Maine. — Carleton  v.  Caribou,  88  Me.  461. 

Michigan.  —  Stebbins  v.  Keene  Tp.,  60 
Mich.  214;  McKeller  v.  Monitor  Tp.,  78 
Mich.  485;  Blank  v.  Livonia  Tp.,  79  Mich.  1; 
O'Neil  v.  Deerfield  Tp.,  86  Mich.  610. 

Mississippi. — Cohea  v.  Coffeeville,  69  Miss. 
561. 

Missouri. — Jordan  v.  Hannibal,  87  Mo.  673; 
Walker  v.  Point  Pleasant,  49  Mo.  App.  244. 

New  Jersey.  —  Chosen  Freeholders  v. 
Hough,  55  N.  J.  L.  628,  citing  2  Am.  AND 
Eng.  Encyc.  of  Law  (1st  ed.)  558-562. 

Pennsylvania. — Rapho,  etc..  Townships  v. 
Moore,  68  Pa.  St.  404,  8  Am.  Rep.  202;  Shad- 
ier v.  Blair  County,  136  Pa.  St.  488. 

Wisconsin. — Spaulding  v.  Sherman,  75  Wis. 
77,  29  Am.  &  Eng.  Corp.  Cas.  477;  Mc- 
Donald v.  Ashland,  78  Wis.  251. 

Canada. — Harrold  v.  Simcoe  County,  16  U. 
C.  C.  P.  43. 

See  also  Bonebrake  v.  Huntington  County, 
141  Ind.  62:  Raasch  v.  Dodge  County,  43 
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V.  Toll-bridges — 1.  Generally. — A  toll-bridge,  built  in  pursuance  of  an  act 
of  the  legislature,  is  a  public  highway ; 1  it  is  a  public  use  for  which  the  land  of 
private  persons  may  be  taken  upon  just  compensation  paid.2 

Right  to  Maintain  is  a  Franchise. — The  right  to  maintain  a  toll-bridge  is  a  fran- 
chise, or  a  privilege  in  the  nature  of  a  franchise,  and  governed  by  the  princi- 
ples of  law  applicable  thereto.3 


Neb.  508;  Galveston,  etc.,  R.  Co.  v.  Daniels, 
9  Tex.  Civ.  App.  253. 

Gradual  Decay. — Where  from  gradual  decay 
of  the  timbers  of  a  toll-bridge  it  was  defective 
and  dangerous,  and  the  defect  was  not  open 
and  visible  to  all,  although  notice  was  given 
of  the  danger,  the  owners,  by  keeping  the 
bridge  open  and  taking  toll,  are  liable  in 
damages  for  an  injury  sustained  by  reason  of 
such  defect.  To  avoid  such  liability  they 
must  not  only  give  notice  that  the  bridge  is 
unsafe,  but  must  also  refuse  toll.  Randall  v. 
Cheshire  Turnpike,  6  N.  H.  147.  See  Hum- 
phreys v.  Armstrong  County,  56  Pa.  St.  204. 

Although  a  county  is  chargeable  through 
its  officers  with  the  knowledge  of  the  tendency 
of  bridge  timbers  to  decay,  it  is  bound  to 
ordinary  care  only.  Howard  County  v. 
Leggi  93  Ind-  523;  Allen  County  v.  Crevis- 
ton,  133  Ind.  39;  McKeller  v.  Monitor  Tp.,  78 
Mich.  485. 

Reasonable  Expectation  of  Decay  of  Old 
Bridges. — Appearances  will  not  excuse  the 
neglect  to  ascertain  the  state  of  the  struc- 
ture when  the  bridge  has  stood  for  the  time 
its  timbers  may  be  expected  to  last  and  it 
may  be  reasonably  expected  that  decay  has 
set  in.  Porter  County  v.  Dombke,  94  Ind. 
72;  Medina  Tp.  v.  Perkins,  48  Mich.  67; 
Stack  v.  Bangs,  6  Lans.  (N.  Y.)  262;  Bullock 
v.  Durham,  64  Hun  (N.  Y.)  380;  Rapho,  etc., 
Townships  v.  Moore,  68  Pa.  St.  404,  8  Am. 
Rep.  202.  See  also  Ferguson  v.  Davis 
County,  57  Iowa  601. 

What  Evidence  of  Notice  Admissible  and  Suf- 
ficient.— A  written  report  of  the  unsafe  con- 
dition of  a  bridge,  made  to  the  city  council 
by  the  street  commissioner,  is  admissible  in 
evidence  to  show  notice  to  the  city.  Bond  v. 
Biddeford,  75  Me.  538.  And  notice  to  any 
member  of  a  town  board  of  supervisors  is 
notice  to  the  town.  Jaquish  v.  Ithaca,  36 
Wis.  108.  See  also  Eastman  v.  Clackamas 
County,  32  Fed.  Rep.  24;  Logansport  v.  Jus- 
tice, 74  Ind.  378,  39  Am.  Rep.  79;  Morgan  v. 
Fremont  County,  92  Iowa  644;  Cohea  v. 
Coffeeville,  69  Miss.  561;  Langlois  v.  Co- 
hoes,  58  Hun  (N.  Y.)  226;  Koenig  v.  Arcadia, 
75  Wis.  62. 

Leaving  Open  Hole  for  Several  Days. — A  city 
is  guilty  of  gross  negligence  when  it  permits 
a  hole  in  a  public  bridge  to  remain  from  five 
to  twenty  days.  Griffin  v.  Johnson,  84  Ga. 
279.  See  also  Atlanta  v.  Champe,  66  Ga.  659; 
Faels  v.  Tonawanda,  75  Hun  (N.  Y.)  363. 
But  the  city  is  excused  if  the  bridge  is  closed 
for  repairs.  Austin  v.  Colgate  (Tex.  Civ. 
App.  1894),  27  S.  W.  Rep.  896. 

Barriers  and  Warnings  Removed  without 
Owner's  Knowledge.— A  county  is  not  liable 
for  injuries  resulting  from  a  defective  bridge 
when  it  had  put  up  barriers  and  a  warning 
sign,    which    were    removed    without  its 


knowledge  or  consent,  and  of  which  removal 
it  could  not  have  learned  by  reasonable  care 
and  diligence.  Weirs  v.  Jones  County,  80 
Iowa  351;  Mullen  v.  Rutland,  55  Vt.  77. 

1.  A  bridge  erected  for  public  travel  and 
accommodation,  whether  built  and  main- 
tained by  the  inhabitants  of  a  district  or  by  a 
corporation  authorized  to  demand  tolls  for 
passage  over  it,  is  a  highway.  Pittsburg, 
etc.,  Pass.  R.  Co.  v.  Point  Bridge  Co.,  165 
Pa.  St.  37. 

Equity  will  Not  Interfere  with  Carriage  of 
Heavy  Loads  over  Toll-bridges. — A  toll-bridge 
being  a  public  highway,  a  court  of  chancery 
will  not  interfere  to  prevent  the  transporta- 
tion over  it  of  a  weight  so  heavy  as  to  en- 
danger its  safety,  but  will  leave  the  parties 
to  their  remedies  at  law.  And  no  equity 
arises  from  the  fact  that  by  transporting  a 
great  weight  upon  one  carriage  the  tolls  are 
in  large  part  avoided.  Thompson  v.  Mat- 
thews, 2  Edw.  Ch.  (N.  Y.)  212. 

When  Right  to  Take  Toll  Expires,  the  Bridge 
Becomes  a  Free  Highway. — A  toll-bridge  placed 
upon  a  public  highway  becomes  a  part 
thereof;  and  when  the  franchise  to  take  tolls 
expires  by  limitation  of  time  expressed  in 
the  act  creating  the  franchise,  the  right  of 
the  public  to  use  the  bridge  free  from  any 
burden  of  tolls  attaches  without  any  right 
on  the  part  of  the  builders  to  remove  the 
structure  and  destroy  the  highway.  Such  a 
bridge  differs  from  other  parts  of  the  high- 
way only  in  that,  instead  of  being  made  at 
the  public  expense  in  the  first  instance,  it 
is  made  at  the  expense  of  individuals  or 
corporations,  under  the  public  authority,  in 
consideration  of  the  grant  by  the  public  of 
the  right  to  levy  tolls  for  a  specified  number 
of  years  to  cover  the  cost  of  construction  and 
maintenance.  State  v.  Lawrence  Bridge  Co., 
22  Kan.  438. 

2.  Young  v.  Buckingham,  5  Ohio  485. 

3.  Harrell  v.  Ellsworth,  17  Ala.  576; 
Thompson  v.  People,  23  Wend.  (N.  Y.)  537, 
reversing  21  Wend.  (N.  Y.)  235.  See  West 
River  Bridge  Co.  v.  Dix,  6  How.  U.  S.  507; 
also  the  titles  Corporations;  Franchises. 

Sale  of  Bridge  and  Franchise.  —  A  statute 
which  authorizes  the  proprietors  of  a  toll- 
bridge  built  many  years  previously,  under 
the  power  conferred  by  their  charter,  to 
build  and  maintain  at  their  own  expense  a 
turnpike  leading  toward  that  bridge,  and 
separated  therefrom  only  by  a  public  high- 
way of  less  than  a  mile  long,  and  to  take 
tolls  on  such  turnpike,  does  not  create  a  new 
and  distinct  franchise,  but  only  enlarges  the 
franchise  conferred  by  their  charter;  conse- 
quently the  purchasers  of  the  "  bridge  and 
the  franchise  thereof,"  who  accept  a  deed 
purporting  to  convey  the  bridge  and  fran- 
chise, are  bound  to  maintain  and  repair  the 
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2.  How  Fai  Franchise  Is  Exclusive — State  Legislature  may  Make  Exclusive  Grant. — A 

state  legislature  has  the  authority  to  grant,  by  charter,  an  exclusive  right  to 
erect  a  bridge  and  take  tolls ;  and  such  a  charter,  if  granted  without  reserva- 
tion or  qualification,  is  a  contract  within  the  provision  of  the  Constitution  of 
the  United  States  prohibiting  state  laws  to  impair  the  obligation  of  contracts.1 


turnpike,  although  at  the  time  of  accepting 
the  deed  the  purchasers  protested  against  a 
clause  therein  expressing  that  it  was  the  un- 
derstanding of  the  parties  that  in  the  said 
franchise  were  included  all  the  right,  title, 
and  interest  of  the  grantors  in  said  road. 
Com.  v.  Hancock  Free  Bridge  Corp.,  2  Gray 
(Mass.)  58. 

1.  Franchise  Is  a  Contract  which  cannot  be 
Impaired. — Binghamton  Bridge,  3  Wall.  (U.  S.) 
51,  reversing  Chenango  Bridge  Co.  v.  Bing- 
hamton Bridge  Co.,  27  N.  Y.  87;  Enfield  Toll 
Bridge  Co.  v.  Connecticut  River  Co.,  7  Conn. 
28,  17  Conn.  40,  454,  42  Am.  Dec.  716,  44  Am. 
Dec.  556;  Hartford  Bridge  Co.  v.  East  Hart- 
ford, 16  Conn.  149;  Washington  Bridge  Co.  v. 
State,  18  Conn.  53;  Piscataqua  Bridge  v. 
New  Hampshire  Bridge,  7  N.  H.  35;  Bridge 
Proprietors  v.  Hoboken  Land,  etc.,  Co.,  13 
N.  J.  Eq.  81;  Catawba  Toll-Bridge  Co.  v. 
Flowers,  no  N.  Car.  381.  See  also  Hartford 
Bridge  Co.  v.  Union  Ferry  Co.,  29  Conn.  210; 
Com.  v.  New  Bedford  Bridge,  2  Gray  (Mass.) 
339;  Aubert-Gallion  Corp.  v.  Roy,  21  Can. 
Sup.  Ct.  456. 

Maintenance  of  Bridge  Assumed  by  State. — The 
assumption  by  the  state  of  the  maintenance  of 
a  toll-bridge  is  merely  a  gratuitous  act,  and  has 
no  element  of  a  contract  so  as  to  prevent  the 
state  from  afterwards  making  the  bridge  free 
and  apportioning  its  support  among  munici- 
palities. State  v.  Williams  (Conn.  1896),  35 
Atl.  Rep.  24. 

It  seems  that  generally  the  provision  of  the 
Constitution  with  regard  to  the  infringement 
of  the  obligation  of  contracts  does  not  apply 
where  the  grantee  is  a  public  municipal  or 
political  corporation.  East  Hartford  v.  Hart- 
ford Bridge  Co.,  10  How.  (U.  S.)  511. 

Extension  of  Time  to  Take  Tolls  on  Established 
Bridge. — An  order  of  a  county  commissioners' 
court  granting  to  an  incorporated  toll-bridge 
company,  whose  bridge  was  already  con- 
structed, the  use  for  a  period  of  ten  years 
of  the  site  on  which  the  bridge  stood,  was  not 
a  contract  between  the  state  and  the  com- 
pany, and  did  not  prohibit  the  establishment 
of  a  free  bridge  near  the  toll-bridge.  Victoria 
County  v.  Victoria  Bridge  Co.,  68  Tex.  62.  In 
this  case  the  court  said:  "  It  seems  this  is  a 
very  different  thing  from  a  contract  on  the 
part  of  the  court  for  the  erection  of  a  toll- 
bridge.  In  the  latter  case,  in  consideration  of 
the  expense  of  erecting  and  maintaining  a 
bridge,  the  court  grants  the  right  to  take  tolls 
for  a  certain  number  of  years;  but  in  the 
case  before  us,  a  company  already  having  a 
bridge  and  taking  tolls  applies  and  obtains 
the  privilege  of  permitting  it  to  remain  in  the 
same  place  for  a  limited  period  of  time.  The 
one  has  the  elements  of  a  contract,  but  can 
the  latter  be  deemed  anything  more  than  a 
mere  license  ?  " 

Exclusive   Franchise  Held  a  Monopoly. — In 


Washington  Toll  Bridge  Co.  v.  Beaufort  Coun- 
ty, 81  N.  Car.  491,  it  was  held  that  the  North 
Carolina  Act  of  1866,  giving  a  toll-bridge  com- 
pany the  exclusive  right  of  transporting  pas- 
sengers across  a  navigable  river  opposite  a 
large  town,  "within  the  distance  of  three 
miles  from  said  bridge,"  in  consideration  of  a 
reduction  by  one-half  of  the  former  toll  rates 
paid  by  the  residents  of  defined  parts  of  two 
counties,  while  full  rates  are  to  be  paid  by  all 
others,  is  obnoxious  to  the  constitutional  in- 
hibition against  monopolies. 

A  Reservation  of  Power  to  Alter  the  Charter  of 
a  toll-bridge  corporation  ought  not  to  be  con- 
strued so  as  to  defeat  the  general  purpose  of 
the  entire  act,  that  of  preserving  the  privi- 
leges of  the  corporation  inviolate  until  its  dis- 
bursements should  be  repaid,  but  should 
rather  be  confined  to  authorizing  such  altera- 
tions in  the  prescribed  structure  of  the  bridge 
and  causeway,  and  perhaps  in  the  mode  of 
supervision  and  management,  as  experience 
should  evince  to  be  necessary  or  expedient. 
Hartford  Bridge  Co.  v.  East  Hartford,  16 
Conn.  149. 

Form  of  Instrument  Creating  Franchise  Imma- 
terial.— It  is  immaterial  whether  the  instru- 
ment by  which  tne  public  faith  is  pledged  is  in 
terms  a  contract  or  in  form  a  mere  legislative 
enactment;  in  either  case  it  is  equally  a  con- 
tract within  the  meaning  of  the  constitution. 
Passaic,  etc.,  Bridges  v.  Hoboken  Land,  etc., 
Co.,  13  N.  J.  Eq.  81. 

Unlimited  Duration  of  Franchise. — The  fact 
that  the  charter  was  without  limit  as  to  the 
duration  of  its  existence  makes  no  difference. 
Binghamton  Bridge,  3  Wall.  (U.  S.)  51. 

Existence  of  Ferry  Not  a  Violation  of  Bridge 
Franchise. — It  is  held  in  Piscataqua  Bridge  v. 
New  Hampshire  Bridge,  7  N.  H.  35,  that  the 
existence  of  a  ferry  does  not  render  void  an 
act  of  the  legislature  granting  an  exclusive 
right  to  erect  a  bridge  within  certain  limits 
which  include  the  place  where  the  ferry  is 
situated  ;andthat,  onthe  other  hand,  the  state, 
in  case  of  the  extinguishment  of  the  ferry, 
would  not  gain  a  right  to  grant  another  bridge 
franchise.  See  also  Parrott  v.  Lawrence,  2 
Dill.  (U.  S.)  332. 

Erection  of  Free  Bridge  in  Vicinity  of  Toll- 
bridge.— A  free  bridge  cannot  be  erected  so 
near  a  toll-bridge  as  to  interfere  with  the 
franchise  of  the  latter.  Townsend  v.  Blewett, 
5  How.  (Miss.)  503.  See  also  Norris  v.  Farm- 
ers, etc.,  Co.,  6  Cal.  590,  65  Am.  Dec.  535; 
Smith  v.  Harkins,  3  Ired.  Eq.  (N.  Car.)  613, 
44  Am.  Dec.  83. 

Where  the  Toll-bridge  is  Not  Repaired. — But 
where  a  toll-bridge  is  suffered  to  get  out  of 
repair  the  public  may  build  a  free  bridge, 
though  it  diminishes  the  travel  over  the  toll- 
bridge.  Free  Bridge  Co.  v.  Woodfin,  2  Dev. 
Eq.  (N.  Car.)  113. 
Pennsylvania — Statutory  Authority  to  Make 
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The  Effect  of  Such  a  Grant  is  to  exclude  all  other  bridges  in  the  same  locality  which 
would  operate  to  affect  the  exclusive  franchise  thus  conferred;  and  where  one 
has  a  grant  to  construct  a  bridge  with  the  exclusive  right  of  taking  toll,  the 
erection  of  another  bridge  so  near  it  as  to  materially  affect  or  take  away  its 
custom  is  a  violation  of  the  exclusive  franchise  ;  and  the  court  will  grant  an 
injunction  to  protect  its  enjoyment,  regardless  of  the  purpose  for  which  the 
second  bridge  is  built.1 


Bridge  Free. — As  to  statutory  authority  of 
counties  in  Pennsylvania  to  make  toll-bridges 
free  when  public  necessity  requires  it,  see 
Bethlehem  Toll  Bridge,  2  Pa.  Dist.  Rep.  273, 
12  Pa.  Co.  Ct.  Rep.  311. 

Franchise  Not  Infringed  by  Statute  Providing 
for  Free  Passage  of  Vessels  through  Draw. — A 
franchise,  under  a  charter  of  a  bridge  com- 
pany, conferring  the  right  of  collecting  tolls 
for  a  certain  number  of  years,  upon  certain 
conditions,  is  not  infringed  by  a  subsequent 
statute  requiring  the  company,  under  a  pen- 
alty, to  open  the  draw  for  the  passage  of  any 
vessel  on  a  prescribed  notice,  without  ex- 
pense to  the  owner  thereof.  New  Haven, 
etc.,  Toll  Bridge  Co.  v.  Bunnel,  4  Conn.  54. 

1.  Bridges  in  Vicinity  Unlawful — Injunction. — 
Aubert-Gallion  Corp.  v.  Roy,  21  Can.  Sup.  Ct. 
456;  Harrell  v.  Ellsworth,  17  Ala.  576;  New- 
burgh,  etc.,  Turnpike  Road  v.  Miller,  5  Johns. 
Ch.  (N.  Y.)  in;  Croton  Turnpike  Road  v. 
Ryder,  1  Johns.  Ch.  (N.  Y.)6n;  Ogden  v. 
Gibbons,  4  Johns.  Ch.  (N.  Y.)  160;  Smith  v. 
Harkins,  3  Ired.  Eq.  (N.  Car.)  613,  44  Am. 
Dec.  83.  See  also  Galarneau  v.  Guilbault,  16 
Can.  Sup.  Ct.  57g. 

If  a  private  bridge  which  unlawfully  inter- 
feres with  a  chartered  toll-bridge  is  washed 
away,  destroying  the  toll-bridge,  the  own- 
ers of  the  latter  are  entitled  to  damages 
for  the  diversion  of  tolls  and  for  the  destruc- 
tion of  the  bridge.  Chenango  Bridge  Co.  v. 
Lewis,  63  Barb.  (N.  Y.)  in. 

Charter  Prohibiting  Toll-bridges  within  Certain 
Limits. — Where  the  act  under  which  a  toll- 
bridge  company  was  incorporated  provided 
that  it  should  not  be  lawful  to  establish  "  any 
other  toll-bridge  or  toll-ferry  "  within  certain 
limits,  it  was  held  that  the  establishment  of 
free  bridges  and  free  ferries  within  the  limits 
named  was  not  prohibited.  Victoria  County 
v.  Victoria  Bridge  Co.,  63  Tex.  62.  See  also 
Aubert-Gallion  Corp.  v.  Roy,  21  Can.  Sup. 
Ct.  456,  where,  upon  the  consideration  of  the 
whole  act,  it  was  held  that  the  construction 
of  free  bridges  was  forbidden. 

Franchise  Confers  No  Right  to  Close  Existing 
Ferries. — The  grant  of  exclusive  bridge  privi- 
leges for  a  distance  of  five  miles  on  a  river 
does  not  confer  the  right  to  close  up  existing 
fords.  Compton  v.  Waco  Bridge  Co.,  62  Tex. 
715.    See  also  Wright  v.  Morris,  43  Ark.  193. 

Private  Bridge  or  Ferry  in  Vicinity  Permis- 
sible.— Under  a  statute  permitting  any  person 
to  keep  a  private  bridge  or  ferry  at  which  no 
toll  is  charged,  such  bridge  or  ferry  must  be 
limited  to  the  use  of  the  person  so  keeping 
it;  to  this  extent  and  no  further  he  may  draw 
away  the  business  of  an  established  bridge. 
Harrell  v.  Ellsworth,  17  Ala.  576.  See  also 
Trent  v.  Cartersville  Bridge  Co.,  11  Leigh 
(Va.)  544- 

Creasing  in  One's  Own  Boat  or  on  Ice. — Under 


a  charter  providing  that  any  person  may  pass 
and  repass  in  his  own  boat  without  paying 
toll,  persons  are  not  at  liberty  to  pass  on  the 
ice  free  of  toll.  To  allow  this  would  make 
the  passage  free  to  travelers  generally,  in- 
stead of  merely  to  the  inhabitants  of  the 
vicinity.  Cayuga  Bridge  Co.  v.  Stout,  7 
Cow.  (N.  Y.)  33.  But  to  constitute  such  cross- 
ing within  the  meaning  of  the  act,  the  place 
of  entering  upon,  as  well  as  the  place  of 
leaving,  the  ice,  must  be  within  the  prescribed 
distance,  unless  it  be  entered  upon  or  left  at 
such  greater  distance  for  the  purpose  of  evad- 
ing the  toll.  Sprague  v.  Birdsall,  2  Cow.  (N. 
Y.)4ig;  Cayuga  Bridge  Co.  v.  Stout,  7  Cow. 
(N.  Y.)  33- 

Unless  Travelers  are  Restricted  by  Charter  to 
the  Use  of  the  Bridge,  they  may  cross  in  any 
manner  they  choose.  Parrott  v.  Lawrence,  2 
Dill.  (U.  S.)  337. 

Two  Neighboring  Bridges  Destroyed  and  Re- 
built on  New  Sites. — Where  two  chartered 
bridges  constructed  across  a  stream,  and  near 
each  other,  were  carried  away  by  the  same 
flood,  and  both  were  rebuilt  below  their  orig- 
inal sites,  it  was  held  that  one  bridge  was  as 
much  within  the  meaning  of  its  charter  as 
the  other,  and  that  neither  owner  could  com- 
plain that  the  other  bridge  was  detrimental  to 
his  franchise.  Henderson  v.  Maybin,  3  Rich. 
(S.  Car.)  153. 

Evidence  of  Numbers  Crossing  Bridge  in  Proof 
of  Damages. — In  an  action  founded  upon  the 
erection  of  a  toll-bridge  within  a  prohibited 
distance  of  another  toll-bridge,  evidence  may 
be  given  of  the  number  of  persons  that  have 
crossed  the  defendant's  bridge  at  different 
times,  in  proof  of  damages.  Townsend  v. 
Blewett,  5  How.  (Miss.)  503. 

Collateral  Impeachment  of  Franchise. — The 
defendants  cannot  object,  in  a  suit  to  restrain 
a  violation  of  a  franchise  which  has  become 
vested  in  the  donee  or  grantee,  that  the  com- 
plainants have  violated  their  franchise;  there 
having  been  no  judicial  forfeiture  of  the 
franchise,  it  cannot  be  impeached  collaterally. 
Harrell  v.  Ellsworth,  17  Ala.  580;  Charles 
River  Bridge  v.  Warren  Bridge,  7  Pick. 
(Mass.)  344;  Townsend  v.  Blewett,  5  How. 
(Miss.)  503;  Thompson  v.  New  York,  etc.R. 
Co.,  3  Sandf.  Ch.  (N.  Y.)  625;  Adams  v. 
Beach,  6  Hill  (N.  Y.)  271.  See  the  titles 
Corporations;  Df.  Facto  Corporations; 
LTltra  Vires. 

Measurement  of  Prescribed  Distance.  —  Under 
a  statute  prohibiting  any  person  from  build- 
ing any  bridge  within  five  miles  either  above 
or  below  a  certain  bridge  on  the  same  stream, 
the  distance  is  to  be  measured  on  the  course 
of  the  river.  McLeod  v.  Burroughs,  9  Ga. 
213.  But  compare  Catawba  Toll-Bridge  Co. 
v.  Flowers,  no  N.  Car.  381. 

Rebuilding  in  New  Place — Measurement  from 
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Prohibition  on  Other  Bridges  a  Part  of  Franchise. — The  provision  in  the  charter  that  no 
person  or  persons  shall  have  liberty  to  erect  another  bridge  within  prescribed 
limits  is  not  a  covenant  distinct  from  the  franchise,  but  identical  with  it  and 
subject  to  the  same  laws.1 

Bridge  Near  Ancient  Toll-bridge  Nuisance  at  Common  Law. — At  common  law  a  bridge 
erected  so  near  an  ancient  toll-bridge  as  to  draw  away  its  custom  is  a  nuisance 
for  which  an  action  will  lie.2 

Exclusive  Grant  Not  implied. — An  exclusive  right  to  erect  a  bridge  and  take  tolls 
will  not  be  implied.3 

What  Amounts  to  an  Infringement. — Whether  or  not  the  erection  of  a  second 
bridge  amounts  to  an  interference  with  an  exclusive  franchise  in  that  locality  is  a 
question  depending  on  the  peculiar  facts  of  each  case ;  if  the  new  structure 
operates  to  cause  a  material  reduction  in  the  revenue  and  value  of  the  fran- 
chise, it  is  such  an  interference  as  may  be  enjoined.4 

3.  Right  to  Take  Toll— a.  Generally.— The  right  to  take  toll  is  incident 
to  the  authority  to  construct  a  toll-bridge.5 


Old  Site. — Where  a  company  had  authority  to 
construct  a  bridge  over  a  lake  or  its  outlet, 
any  other  bridge  or  ferry  within  three  miles 
being  forbidden,  and  the  company  built  the 
bridge  over  the  lake,  but  this  was  washed 
away  and  a  new  bridge  was  built  over  the  out- 
let, it  was  held  that  the  three  miles  were  to  be 
measured  from  the  original  site,  because  the 
charter  contemplated  one  bridge,  and  by 
fixing  the  location  the  exclusive  privilege 
was  fixed.  Cayuga  Bridge  Co.  v.  Magee,  6 
Wend.  (N.  Y.)  85. 

1.  Provision  Prohibiting  Neighboring  Bridges 
Construed  as  Part  of  the  Franchise. — Enfield 
Toll  Bridge  Co.  v.  Hartford,  etc.,  R.  Co.,  17 
Conn.  454,  44  Am.  Dec.  556.  See  also  Har- 
rell  v.  Ellsworth,  17  Ala.  576. 

2.  Common  Law  —  Bridge  Too  Near  Existing 
Bridge  a  Nuisance. — Harrell  v.  Ellsworth,  17 
Ala.  584 ;  Norris  v.  Farmers',  etc.,  Co.,  6  Cal. 
590,  65  Am.  Dec.  535;  Anonymous,  1  Hayw. 
(N.  Car.)  457;  Smith  v.  Harkins,  3  Ired.  Eq. 
(N.  Car.)  613,  44  Am.  Dec.  83;  Long  v.  Beard, 
3  Murph.  (N.  Car.)  57.  See  also  Newburgh, 
etc.,  Turnpike  Road  v.  Miller,  5  Johns.  Ch. 
(N.  Y.)  101,  9  Am.  Dec.  274;  Ogden  v.  Gib- 
bons, 4  Johns.  Ch.  (N.  Y.)  160. 

3.  Exclusive  Franchise  will  Not  be  Implied — 
United  States. — Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  (U.  S.)  500,  6  Pick.  (Mass.) 
376,  7  Pick.  (Mass.)  344;  Turnpike  Co.  *. 
State,  3  Wall.  (U.  S.)  210. 

Alabama. — Dyer  v.  Tuskaloosa  Bridge  Co., 
2  Port.  (Ala.)  296,  27  Am.  Dec.  655. 

California. — Fall  v.  Sutter  County,  21  Cal. 
237. 

Connecticut. — Salem,  etc.,  Turnpike  Co.  v. 
Lyme,  18  Conn.  451;  Enfield  Toll  Bridge  Co. 
v.  Hartford,  etc.,  R.  Co.,  17  Conn.  454,  44 
Am.  Dec.  556. 

Kentucky. — Piatt  v.  Covington,  etc. ,  Bridge 
Co.,  8  Bush  (Ky.)  31. 

New  Hampshire.  —  Union  Bridge  Co.  v. 
Spaulding,  63  N.  H.  298. 

New  York.  —  Fort  Plain  Bridge  Co.  v. 
Smith,  30  N.  Y.  62;  Oswego  Falls  Bridge 
Co.  v.  Fish,  1  Barb.  Ch.  (N.  Y.)  547; 
Thompson  v.  New  York,  etc.,  R.  Co.,  3 
Sandf.  Ch.  (N.  Y.)  625;  Chenango  Bridge  Co. 
v.  Binghamton  Bridge  Co.,  27  N.  Y.  87;  Mo- 


hawk Bridge  Co.  v.  Utica,  etc.,  R.  Co.,  6 
Paige  (N.  Y.)  554- 

Vermont. — White  River  Turnpike  Co.  v. 
Vermont  Cent.  R.  Co.,  21  Vt.  595. 

West  Virginia. — Mason  v.  Harper's  Ferry 
Bridge  Co.,  17  W.  Va.  396. 

See  also  Hydes  Ferry  Turnpike  Co.  v. 
Davidson  County,  91  Tenn.  291. 

4.  Proprietors  Suffering  Erection  of  Another 
Bridge  cannot  Recover  Damages. — Where  the 
owners  of  a  toll-bridge  suffered  another 
bridge  to  be  built  so  near  theirs  as  to  take 
away  the  travel,  and  made  no  objection  to  its 
erection,  and  gave  no  notice  of  their  inten- 
tion to. oppose  the  use  of  it,  the  court,  on  a 
bill  to  prevent  the  use  of  such  second  bridge, 
refused  damages  and  costs,  though  the  in- 
junction prayed  was  granted.  Newburgh, 
etc..  Turnpike  Road  v.  Miller,  5  Johns.  Ch. 
N.  Y.  101.  Compare  Fremont  Ferry,  etc.,  Co. 
v.  Dodge  County,  6  Neb.  18. 

Building  Railroad  Bridge  Near  Toll-bridge. — 
A  grant  of  exclusive  right  to  erect  a  toll- 
bridge  is  not  infringed  by  the  erection  of  a 
bridge  on  the  line  of  a  railroad  for  the  con- 
veyance in  the  railroad  cars  of  travelers  on 
such  road,  and  an  injunction  will  not  lie  to 
restrain  its  erection.  Bridge  Proprietors  v. 
Hoboken  Land,  etc.,  Co.,  1  Wall.  (U.  S.)  116, 
13  N.  J.  Eq.  81,  503;  McLeod  v.  Savannah, 
etc.,  R.  Co.,  25  Ga.  445;  Inland  Fisheries 
Com'rs  v.  Holyoke  Water  Power  Co.,  104 
Mass.  458;  Tucker  v.  Cheshire  R.  Co.,  21  N. 
H.  29;  Lake  v.  Virginia,  etc.,  R.  Co.,  7  Nev. 
294;  Mohawk  Bridge  Co.  v.  Utica,  etc.,  R. 
Co.,  6  Paige  (N.  Y.)  554;  Thompson  v.  New 
York,  etc.,  R.  Co.,  3  Sandf.  Ch.  (N.  Y.)  625; 
Aikin  v.  Western  R.  Corp.,  20  N.  Y.  370; 
McRee  v.  Wilmington,  etc.,  R.  Co.,  2  Jones 
L.  (N.  Car.)  186.  Compare  Enfield  Toll 
Bridge  Co.  v.  Hartford,  etc.,  R.  Co.,  17 
Conn.  40,  42  Am.  Dec.  716. 

But  the  railroad  company  may  be  re- 
strained by  injunction  from  allowing  per- 
sons to  cross  their  bridge  who  are  not 
authorized  to  cross  by  law.  Thompson  v. 
New  York,  etc.,  R.  Co.,  3  Sandf.  Ch.  (N.  Y.) 
663. 

6.  Sands  v.  Manistee  River  Imp.  Co.,  123 
U.  S.  294. 
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Compliance  with  Requirements  of  Charter. — Failure  to  comply  strictly  with  the 
requirements  of  the  charter  in  constructing  the  bridge  does  not  necessarily 
impair  this  right.1  And  if  such  requirements  are  not  for  the  particular  benefit 
or  accommodation  of  individuals,  such  failure  cannot  be  set  up  by  an  individ- 
ual in  defense  of  a  suit  against  him  to  recover  the  penalty  incurred  by  passing 
the  bridge  with  the  intent  to  avoid  the  payment  of  toll.2  But  the  terms  and 
conditions  of  the  charter  must  be  complied  with  in  assessing  and  collecting 
the  toll.3 

Recognition  of  Bridge  Built  without  Authority. — The  legality  of  a  toll-bridge,  even 
where  it  has  been  built  without  authority  of  law,  cannot  be  questioned  where 
the  legislature  legalizes  the  rates  of  toll  fixed  for  its  use.4 

Toll  on  Bridges  between  States. — The  regulation  of  toll  on  bridges  lying  between 
two  states  is  a  matter  which  falls  within  the  power  of  Congress  to  regulate 
interstate  commerce.5 


Acquiring  Unfinished  Toll-bridge  under  Me- 
chanic's Lien  Sale. — Where  a  public  road  ex- 
tended to  each  end  of  a  bridge  which  was 
only  partly  paid  for,  the  purchaser  of  such 
bridge,  under  proceedings  enforcing  a  me- 
chanic's lien,  had  no  right  to  charge  toll. 
Whelchel  v.  State,  76  Ga.  644. 

Acquiring  Land  on  which  Bridge  Ends  Rest. — 
The  fact  that  the  holder  of  an  expired  toll- 
road  and  bridge  franchise  has  acquired  the 
fee  of  the  land  on  which  the  ends  of  the 
bridge  rest  does  not  give  him  any  rights  to 
a  continuance  of  the  franchise.  State  v. 
Lake,  8  Nev.  276. 

Railroad  cannot  Charge  Toll  in  Excess  of  Fare. 
— In  Southern  Pac.  R.  Co.  v.  Patterson,  7 
Tex.  Civ.  App.  451,  it  is  held  that  a  railway 
company  cannot  charge  a  passenger  toll  for 
crossing  a  toll-bridge  constituting  part  of  its 
line,  in  excess  of  the  lawful  rate  per  mile. 

Union  between  Bridge  and  Dam — Rights  of  Dam 
Proprietors. — The  connecting,  by  agreement, 
a  bridge  with  a  dam  constructed  for  road 
purposes  near  the  bridge,  so  that  part  of  the 
bridge  becomes  part  of  the  dam,  the  former 
built  by  a  company  empowered  to  take  toll 
and  the  latter  by  a  company  not  having  such 
power,  does  not  give  the  bridge  company 
authority  to  exact  toll  of  persons  passing  on 
that  part  of  the  bridge  which  constitutes  a 
part  of  the  dam.  Canal  Bridge  v.  Gordon,  1 
Pick.  (Mass.)  297,  11  Am.  Dec.  170. 

Crossing  in  Toli-gatherer's  Absence. — Passen- 
gers cannot  be  compelled  to  pay  toll  for 
crossing  the  bridge  in  the  toll-gatherer's 
absence,  when  the  charter  requires  the  gate 
to  be  kept  open  at  that  time.  Androscoggin 
Bridge  v.  Bragg,  16  N.  H.  502. 

1.  Damariscotta  Toll-Bridge  v.  Cotter,  31 
Me.  357;  Strong  v.  Dunlap,  10  Humph. 
(Tenn.)  423.  See  also  the  title  De  Facto 
Corporations. 

2.  South-West  Bend  Bridge  v.  Hahn,  28 
Me.  300;  Strong  v.  Dunlap,  10  Humph. 
(Tenn.)  423. 

8.  Canal  Bridge  v.  Gordon,  1  Pick.  (Mass.) 
297,  11  Am.  Dec.  170;  South  Carolina  R.  Co. 
v.  Jones,  4  Rich.  Eq.  (S.  Car.)  459. 

Expiration  of  Franchise  by  Time. — A  bridge 
corporation  cannot  enforce  the  payment  of 
toll  after  the  expiration  of  the  term  for  which 
the  right  to  collect  was  granted,  notwith- 
standing such  corporation  was  organized  for 
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a  longer  period  and  for  the  purpose  of  build- 
ing the  bridge  in  pursuance  of  a  statute  au- 
thorizing it.  Grand  Rapids  Bridge  Co.  v. 
Prange,  35  Mich.  400,  24  Am.  Rep.  585.  See 
Police  Jury  v,  Thibodaux  Bridge  Co.,  44  La. 
Ann.  137.  But  where  an  act  of  the  legislature 
admitted  the  indebtedness  of  the  state  to  one 
for  building  a  bridge,  and  authorized  him  to 
take  tolls  until  he  should  be  reimbursed, 
rendering  an  annual  account,  the  franchise 
did  not  expire  on  his  being  reimbursed  the 
amount  admitted  by  the  act,  but  he  was  also 
entitled  to  interest  thereon,  though  the  act 
was  silent  as  to  that  point.  Adams  v.  Beach, 
6  Hill  (N.  Y.)  271. 

Double  Toll.  —  A  charter  authorized  the 
grantees  to  collect  toll  at  the  Augusta  bridge 
across  the  Savannah  river,  but  forbade  the 
collection  of  double  tolls.  The  court  held 
that  the  grantees  were  not  authorized  to  col- 
lect toll  from  persons  going  from  the  South 
Carolina  side,  as  long  as  such  persons  were 
required  to  pay  again  on  the  Georgia  side. 
South  Carolina  R.  Co.  v.  Jones,  4  Rich.  Eq. 
(S.  Car.)  459. 

4.  Maxwell  v.  Bay  City  Bridge  Co.,  46 
Mich.  278. 

Where  the  county  court,  having  power  to 
establish  toll-bridges  and  fix  the  rates  of 
toll,  established  the  rates  upon  a  pre-exist- 
ing bridge,  this  was  a  recognition  and  suffi- 
cient establishment  of  the  bridge.  Maxwell 
v.  Bay  City  Bridge  Co.,  46  Mich.  278.  See 
also  Smith  v.  Harkins,  3  Ired.  Eq.  (N.  Car.) 
613,  44  Am.  Dec.  83. 

5.  Tolls  on  Bridges  between  States. — In  Cov- 
ington, etc. .Bridge  Co.  v.  Kentucky,  154  U.  S. 
204,  61  Am.  &  Eng.  R.  Cas.  1,  reversing 
Com.  v.  Covington,  etc.,  Bridge  Co.,  14  Ky. 
L.  Rep.  836,  54  Am.  &  Eng.  R.  Cas.  461,  the 
United  States  Supreme  Court  held  that  a 
statute  of  Kentucky  regulating  the  amount 
of  tolls  to  be  collected  upon  a  bridge  across 
the  Ohio  river  between  that  state  and  the 
state  of  Ohio,  which  bridge  had  been  erected 
under  authority  derived  from  the  concurrent 
legislation  of  both  states,  was  an  attempt  to 
regulate  interstate  commerce,  and  was,  there- 
fore, unconstitutional.  In  delivering  the 
opinion  of  the  court  in  this  case,  Brown,  J., 
said  :  "  This  case  involves  the  power  of  a 
state  to  regulate  tolls  upon  a  bridge  connect- 
ing it  with  another  state,  without  the  assent 
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Posting  Rates  of  Toll. — A  statute  requiring  that  the  toll  rates  be  posted  in  view 
of  the  passengers  must  be  complied  with  before  action  for  failure  to  pay  toll 
can  be  maintained.1 

b.  Amount  of  Toll — Discriminations  and  Exemptions. — It  is  a  part 
of  the  public  duty  of  the  proprietor  of  a  toll-bridge  to  charge  only  fair  and  reason- 
able tolls  ;  and  if  he  assumes  to  charge  more,  he  may  be  subject  to  indictment.2 

Discrimination.— Unless  forbidden  by  its  charter,  a  bridge  company  may  com- 
mute the  toll  for  an  annual  sum  ;  3  or  it  may  levy  what  it  chooses  upon  each 
person,  keeping  within  the  prescribed  limits  ;  or  it  may  relinquish  the  toll 
altogether,1  subject,  however,  to  the  rule  that  there  shall  be  no  discrimination 
on  account  of  mere  prejudice. 

Exemptions  — By  charter. — The  charter  of  a  toll-bridge  company  may  provide  for 
the  free  passage  of  citizens  of  a  certain  county.5 

By  Contract. — In  fact,  a  bridge  company  may  bind  themselves  by  contract  to 
permit  certain  persons  to  pass  their  bridge  free  of  toll.6  And  one  licensed 
to  cross  a  toll-bridge  without  payment  till  a  claim  should  be  settled  against 
the  bridge  corporation  in  his  favor  by  referees,  cannot  be  charged  till  such 
settlement,  or  until  the  corporation  notify  him  of  their  revocation  of  the 
reference.7 


of  Congress,  and  without  the  concurrence  of 
such  other  state  in  the  proposed  tariff.  *  *  * 
It  is  clear  that  the  state  of  Kentucky,  by  the 
statute  in  question,  attempts  to  reach  out  and 
secure  for  itself  a  right  to  prescribe  a  rate  of 
toll  applicable  not  only  to  persons  crossing 
from  Kentucky  to  Ohio,  but  from  Ohio  to 
Kentucky,  a  right  which  practically  nullifies 
the  corresponding  right  of  Ohio  to  fix  tolls 
from  her  o  ;n  state.  *  *  *  If  the  state  of 
Kentucky  has  the  right  to  regulate  the 
travel  upon  such  bridge  and  fix  the  tolls, 
the  state  of  Ohio  has  the  same  right,  and  so 
long  as  their  action  is  harmonious  there  may 
be  no  room  for  friction  between  the  states; 
but  it  would  scarcely  be  consonant  inth  good 
sense  to  say  that  separate  regulations  and 
separate  tariffs  may  be  adopted  by  each 
state  (if  the  subject  be  one  for  state  regu- 
lation), and  made  applicable  to  that  portion 
of  the  bridge  within  its  own  territory.  *  *  * 
Congress, and  Congress  alone,  possesses  the 
requisite  power  to  harmonize  such  differ- 
ences, and  to  enact  a  uniform  scale  of 
charges  which  will  be  operative  in  both 
directions."  It  is  to  be  noted  that  in  this 
case  a  minority  of  the  court,  consisting  of 
Fuller,  C.J.,  and  Field,  Gray,  and  White, 
JJ.,  concurred  in  the  decision  arrived  at, 
upon  the  ground  that  the  original  acts  of 
incorporation  of  the  states  of  Ohio  and  Ken- 
tucky constituted  a  contract  between  the 
corporation  and  both  states,  and  could  not 
be  altered  by  one  state  without  the  consent 
of  the  other. 

1.  Posting  Toll  Rates.— Middle  Bridge  v. 
Brooks,  13  Me.  391,  29  Am.  Dec.  510;  South- 
West  Bend  Bridge  v.  Hahn,  28  Me.  300; 
Worcester  v.  Essex  Merrimac  Bridge  Corp., 
7  Gray  (Mass.)  457;  Bonham  v.  Taylor,  10 
Ohio  108. 

A  noncompliance  is  not  excused  by  the 
fact  that  the  signboard  has  been  wantonly 
destroyed,  or  that  the  letters  thereon  have 
become  obliterated  by  time,  accident,  or  de- 
sign. The  board  must  be  replaced  in  a  rea- 
sonable time.  Middle  Bridge  v.  Brooks,  13 
Me.  391,  29  Am.  Dec.  510. 


The  proprietors  of  a  toll-bridge  have  no 
right  to  stop  a  traveler  by  force  from  pass- 
ing to  the  toll-house  of  the  bridge  because 
he  refuses  to  pay  toll  until  he  arrives  there, 
where  the  rates  of  toll  are  exhibited.  State 
v.  Dearborn,  15  Me.  402. 

Posting  By-laws. — A  by-law  made  by  a 
bridge  corporation,  under  a  statute,  imposing 
a  penalty  for  riding  or  driving  a  horse  over 
their  bridge  faster  than  a  walk,  is  not  bind- 
ing on  any  person  who  has  not  actual  notice 
of  it,  unless  posted  at  each  end  of  the 
bridge  as  required  by  the  statute.  Worces- 
ter v.  Essex  Merrimac  Bridge  Corp.,  7  Gray 
(Mass.)  457. 

2.  Lewis  v.  State,  41  Ala.  414. 

3.  Com.  v.  Allegheny  Bridge  Co.,  20  Pa. 
St.  185. 

4.  Saunders  v.  Hathaway,  3  Ired.  L.  (N. 
Car.)  402;  Hasson  v.  Venango  Bridge  Co.,  I 
Pa.  Dist.  Rep.  521,  11  Pa.  Co.  Ct.  Rep.  383. 
See  also  Covington,  etc.,  Bridge  Co.  v.  South 
Covington,  etc.,  St.  R.  Co.,  93  Ky.  136,  14 
Ky.  L.  Rep.  52;  Bussey  v.  Gilmore,  3  Me. 
191;  Central  Bridge  Corp.  v.  Sleeper,  8  Cush. 
(Mass.)  324. 

5.  Extent  of  the  Privilege. — A  provision  in 
the  charter  of  a  toll-bridge  that  it  shall  ever 
remain  free  and  open  to  the  citizens  of  the 
county,  means  that  it  shall  be  free  and  open 
to  such  citizens  whether  they  cross  on  foot 
or  otherwise,  and  also  for  the  passage  of 
their  carriages,  or  any  other  means  of  trans- 
portation employed  in  their  lawful  business. 
Reed  v.  Hanger,  20  Ark.  625.  See  also  Sal- 
mon v,  Mallett,  2  Murph.  (N.  Car.)  372;  Cen- 
tral Bridge  Corp.  v.  Sleeper,  8  Cush.  (Mass.) 
324- 

A  statute  exempting  from  toll  "persons 
drawing  firewood  for  their  own  family  use" 
extends  to  persons  assisting  one  who  is 
drawing  wood  for  such  use.  Wooster  v.  Van 
Vechten,  10  Johns.  (N.  Y.)  467. 

6.  Central  Bridge  Corp.  v.  Bailey,  S  Cush. 
(Mass.)  319;  Central  Bridge  Corp.  v.  Sleeper, 
8  Cush.  (Mass.)  324. 

1.  Androscoggin  Bridge  v.  Bragg,  16  N.  H. 
502. 
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Grant  to  Eailroad  of  Right  to  Cross. — The  grant,  by  charter  as  well  as  by  statute, 
to  an  electric  street  railroad  of  the  right  to  cross  a  toll-bridge  owned  by  a 
private  bridge  company  does  not  exempt  it  from  payment  of  tolls.1 

4.  Rights  and  Liabilities  of  Toll-bridge  Proprietors — Eight  to  Enjoyment  of  Terminus 
Subject  to  Public  Eight. — The  proprietors  of  a  bridge  have  the  right  to  the  enjoy- 
ment, for  the  purpose  of  the  trust  committed  to  them,  of  the  whole  terminus 
of  the  highway  upon  the  river.  Such  a  right  is  necessarily  involved  in  the 
right  of  constructing  a  bridge  for  the  accommodation  of  the  highway  across 
the  river  to  any  width  they  may  deem  proper  within  the  statutory  limits;  this 
possession,  however,  is  not  independent  of  or  hostile  to  the  public  right,  and 
no  right  adverse  to  the  public  could  be  acquired  under  it.2 

Liabilities. — The  responsibilities  of  the  proprietors  of  a  toll-bridge  are  not  the 
same  as  those  of  common  carriers  ;  but  their  obligation  is  to  keep  the  bridge  in 
proper  condition  for  the  safe  carriage  of  passengers  and  goods,  and  for  negli- 
gence in  so  doing  they  are  liable.3  And  the  mere  opinion  and  belief  of  the 
proprietors  of  the  bridge  that  it  is  safe  will  not  excuse  them  from  liability  for 
injuries  arising  from  its  defects;  they  should  avail  themselves  of  the  judgment 
of  such  as  are  disinterested,  skilful,  and  experienced  in  such  matters.4 

BRIEF.  (See  also  the  title  Briefs,  vol.  3,  Encyc.  of  Pleading  and 
PRACTICE,  p.  710,  for  an  exhaustive  article  upon  briefs.) — A  brief  is  a  legal 
statement  of  the  party's  case,  prepared,  under  the  English  system,  by  his 
attorney  for  the  instruction  of  counsel,  but  in  the  United  States  by  counsel 
for  the  assistance  of  the  court,  and  consists  of  a  statement  of  the  law  and 
facts  of  the  case,  with  argument  upon  both.5 


1.  Street  Cars  Are  Liable  for  Toll.  —  Pitts- 
burgh, etc.,  Pass.  R.  Co.  v.  Point  Bridge  Co., 
39  Pittsb.  L.  J.  367. 

"Vehicles"  does  Not  Include  Street  Cars. — A 
statute  fixing  the  rates  of  toll  for  every  car- 
riage, wagon,  buggy,  or  other  wheeled  vehi- 
cle, of  whatever  description,  does  not  include 
street  cars.  Monongahela  Bridge  Co.  v. 
Pittsburgh,  etc.,  R.  Co.,  114  Pa.  St.  478.  See 
Pittsburgh,  etc.,  Pass.  R.  Co.  v.  Point  Bridge 
Co.,  39  Pittsb.  L.  J.  367. 

Eates  for  Vehicles  Include  Passsengers. — The 
statutory  rates  for  vehicles  ordinarily  include 
passengers  carried  therein.  Porter  v.  Daw- 
son Bridge  Co.,  157  Pa.  St.  367. 

2.  Newark  Lime,  etc.,  Mfg.  Co.  v.  Newark, 
15  N.  J.  Eq.  64. 

3.  St.  Louis,  etc.,  R.  Co.  v.  Meese,  44  Ark. 
414;  Tift  w.Towns, 53  Ga.47;  Frankfort  Bridge 
Co.  f. Williams,  9  Dana  (Ky.)403,  35  Am.  Dec. 
155;  Orcutt  v.  Kittery  Point  Bridge  Co.,  53 
Me.  502;  Grigsby  v.  Chappell,  5  Rich.  L.  (S. 
Car.)  443.  See  also  supra,  this  title.  Duties 
and  Liabilities  of  Owners  and  Constructors. 

Accommodation  of  Sleighs. — Bridge  proprie- 
tors, although  bound  to  keep  their  bridge  safe 
and  convenient  for  travelers, are  not  bound  to 
cover  the  whole  or  any  part  of  it  with  snow 
to  accommodate  sleighs.  Chase  v.  Cabot, 
etc.,  Bridge  Co.,  6  Allen  (Mass.)  512. 

Owner  of  Franchise  Contracting  with  Another  to 
Keep  Bridge  in  Eepair. — Where  the  owner  of  a 
bridge  franchise  and  a  railroad  company  con- 
tract that  the  latter  shall  construct  and  keep 
in  repair  a  bridge,  and  that  the  former  shall 
be  entitled  to  all  tolls  except  on  the  freights 
and  passengers  of  the  company,  which  shall 
be  passed  free,  an  action  for  damages  to  a 
wagon  and  team  by  falling  through  the 
bridge  should  be  brought  against  the  owner 


of  the  franchise.    Tift  v.  Towns,  53  Ga.  47. 
See  also  Rouse  v.  Somerville,  130  Mass.  361. 
Bridge  Company  Impeaching  Its  Own  Legality. 

— A  toll-bridge  corporation  in  one  state  own- 
ing a  bridge  situated  in  another  state  is 
liable  for  injuries  resulting  from  its  unsafe 
condition,  and  cannot  excuse  itself  by  im- 
peaching its  own  right  to  maintain  the  same. 
Stanton  v.  Haverhill  Bridge,  47  Vt.  172. 

4.  Frankfort  Bridge  Co.  v.  Williams,  9 
Dana  (Ky.)  403,35  Am.  Dec.  155.  See  supra, 
this  title,  Duties  and  Liabilities  of  Owners  and 
Constructors — Degree  of  Care  Required. 

5.  Gardner  v.  Stover,  43  Ind.  356;  Parker 
v.  Hastings,  12  Ind.  654. 

Eules  of  Court.  (See  also  3  Encyc.  Pl.  and 
Pr.  710.) — In  Indiana  rule  14  of  the  Supreme 
Court  provides  that  "  where  a  cause  is  sub- 
mitted on  call,  the  appellant  shall  have  sixty 
days  in  which  to  file  a  brief;  and  if  not  filed 
within  the  time  limited,  the  clerk  shall  enter 
an  order  dismissing  the  appeal,"  etc.  In  af- 
firming the  judgment  of  the  lower  court,  on 
the  ground  that  the  paper  filed  by  the  appel- 
lant was  not  a  brief,  the  court,  by  Perkins, 
J.,  said:  "  But  is  the  paper  filed  in  this  case 
a  brief?  What  is  a  brief?  In  the  English 
practice  it  is  '  an  abbreviated  statement  of 
the  pleadings,  proofs,  and  affidavits  at  law,  or 
of  the  bill,  answer,  and  other  proceedings  in 
equity,  with  a  concise  narrative  of  the  facts 
of  the  plaintiff's  case,  or  the  defendant's  de- 
fense, for  the  instruction  of  counsel  at  the 
trial  or  hearing.'  Whart.  Law  Diet.  In  Amer- 
ica, at  least  in  Indiana,  a  brief,  in  addition  to 
the  statement  of  the  case  above  mentioned, 
should  contain  a  summary  of  the  points  or 
questions  involved,  with  a  citation  of  author- 
ities, if  authorities  are  relied  on,  and  an  ar- 
gument based  upon  both,  which  should  be 
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BRIEF  OF  TITLE.  (See  also  the  title  Abstract  of  Title,  vol.  i,  p.  210.) 
— "  Brief  of  title  "  is  sometimes  used  as  an  equivalent  of  "  abstract  of  title." 
It  is  a  concise  statement  of  the  conveyances,  judicial  proceedings,  mortgages, 
etc.,  w  hich  affect  a  title  to  realty. 


characterized  by  perspicuity  and  concise- 
ness ;  though,  says  Bouvier  : '  When  the  argu- 
ment is  pertinent  and  weighty,  it  cannot  be 
too  extended.'  It  is  manifest  from  these  defi- 
nitions that  the  paper  filed  by  counsel  is  not 
a  brief.  A  mere  copy  of  a  part  of  the  assign- 
ment of  errors  can  scarcely  be  dignified  with 
the  name.  Such  being  the  fact,  the  cause  is 
before  us  without  a  brief  by  the  appellant. 
But,  by  rule  28  of  the  Supreme  Court,  points 
not  made  in  the  brief  of  counsel  are  consid- 
ered as  waived;  and  where  no  brief  is  filed 
no  points  are  made,  and  all  are  waived. 
Such  being  the  case,  this  court  has  nothing 
to  do  but  to  affirm  the  judgment  below  or 
dismiss  the  appeal,  either  of  which  courses  it 
is  in  its  power  to  take."  Parker  v.  Hastings, 
12  Ind.  654.    See  Deford  v.  Urbain,  42  Ind.  476. 

In  following  this  ruling,  and  holding  that 
a  paper  which  did  not  purport  to  contain  any 
statement  of  the  case  or  to  furnish  the  court 
any  information  was  not  a  brief,  the  court,  by 
Osborn,  J.,  said:  "  Tidd  says  a  brief  should 
contain  an  abstract  of  the  pleadings;  a  state- 
ment of  the  facts  of  the  case,  with  such 
observations  as  occur  thereon.  The  great 
rule  to  be  observed  in  drawing  briefs  consists 
in  conciseness  with  perspicuity.  Tidd  Pr. 
799.  '  A  detailed  statement  of  a  party's  case.' 
Bouv.  Law.  Diet.  '  An  abridgment  of  a 
plaintiff's  or  defendant's  case,  prepared  by 
his  attorney,  for  the  instruction  of  counsel 
on  a  trial  at  law.'  Burrill  Law  Diet.  A 
brief  within  the  meaning  of  rule  14  is  some 
kind  of  a  statement  of  the  case  for  the  infor- 
mation of  the  court.  We  will  not  say  that  it 
should  be  as  full  as  required  by  an  attorney 
to  counsel.  Still  it  should  at  least  purport  to 
furnish  the  court  some  information,  some 
aid  in  deciding  the  case.  An  attempt  should 
be  made  to  show  why  the  judgment  of  the 
court  below  should  be  reversed  or  affirmed. 
To  say  that  counsel  cannot  discuss  the  rea- 
sons upon  which  the  court  below  decided  the 
case,  or  to  notify  the  court  that  the  question 
is  upon  the  sufficiency  of  the  complaint,  with- 
out making  any  suggestion  or  citing  any 
authority,  as  in  this  case,  does  not  purport  to 
be  a  statement  for  the  information  of  the 
court.  It  is  no  better  than  a  blank  sheet." 
Gardner  v.  Stover,  43  Ind.  356. 

Requisites. — Following  Parker  v.  Hastings, 
12  Ind.  654,  set  out  above,  the  Supreme 
Court  of  Indiana  in  Anderson  v.  Neal,  88  Ind. 
320,  say  that  "  In  this  state  a  brief,  in  addi- 
tion to  an  abbreviated  statement  of  the  case, 
'  should  contain  a  summary  of  the  points  or 
questions  involved,  with  a  citation  of  author- 
ities, if  authorities  are  relied  on,  and  an 
argument  based  upon  both,  which  should  be 
characterized  by  perspicuity  and  conciseness.' 
This  statement  of  the  requisites  of  a  brief, 
under  the  rules  of  this  court,  has  often  been 
quoted  with  approval,  and  the  judgments  be- 
low have  been  affirmed  with  costs  and  dam- 
ages, for  the  want  of  such  briefs,  in  the  later 


decisions  of  this  court.  Bennett  v.  State,  22 
Ind.  147;  Deford  v.  Urbain,  42  Ind.  476; 
Gardner  v.  Stover,  43  Ind.  356;  Harrison  v. 
Hedges,  60  Ind.  266;  Bray  v.  Franklin  L. 
Ins.  Co.,  68  Ind.  6;  Millikan  v.  State,  70  Ind. 
283;  Wilson  v.  Holloway,  70  Ind.  407." 

Same — Object  of  Briefs. — In  Anonymous,  40 
111.  57,  it  is  said:  "The  object  in  requiring 
printed  briefs  of  points  and  authorities  is  to 
aid  the  court  in  considering  the  case,  as  well 
as  to  advise  counsel  of  the  questions  to  be 
presented,  and  the  authorities  relied  upon  in 
reference  to  them,  and  it  is  desired  that  the 
rules  should  be  fully  complied  with  in  every 
case." 

In  Shanks  v.  Carroll,  50  Tex.  18,  it  is 
said  :  "  We  must  consider  the  object  and  pur- 
pose which  the  court  had  in  view  in  requir- 
ing the  assignment  of  errors  and  copy  of 
briefs  to  be  filed  in  the  time  and  manner  pre- 
scribed. Evidently  the  leading  purpose  was 
to  facilitate  and  more  effectually  aid  attorneys 
to  represent  their  cases  in  this  court  without 
appearing  before  it  in  person  if  they  did  not 
desire  to  do  so." 

In  Oregon  R.,  etc.,  Co.  v.  O'Brien,  3  Wash.. 
Ter.  23,  the  court  by  Chief  Justice  Greene- 
says  of  the  purpose  and  object  of  briefs: 
"Briefs  and  viva  voce  argument,  especially 
the  latter,  accompanied  by  the  aid  to  memory 
offered  by  the  former,  are  of  inestimable 
value  in  enabling  a  court  to  plant  its  decisions 
upon  sound  and  enduring  principles.  This  it 
is  that  furnishes  the  best  possible  and  easiest 
applicable  check  upon  and  safeguard  against 
hasty  and  injurious  adjudication.  Our  rule 
requiring  briefs  was  not  adopted  for  the  indi- 
vidual convenience  of  the  justices,  but  for 
the  good  of  the  general  public.  We  regard 
it  as  a  most  beneficent  and  salutary  provision, 
and  are  disposed  to  insist  on  a  strict  compli- 
ance with  it."  And  in  that  case  the  failure 
to  file  a  brief  was  held  to  entitle  the  appellee 
to  have  the  appeal  dismissed.  But  in  Shee- 
han  v.  Levy,  1  Wash.  149,  where  a  motion 
was  made  to  strike  out  the  appellant's  brief 
because  it  did  not  contain  the  pleadings  and 
an  abstract  of  the  case,  as  required  by  a  rule 
of  court,  it  was  held  that,  inasmuch  as  the 
matter  omitted  was  required  purely  for  the 
convenient  reference  and  information  of  the 
court,  such  a  motion  was  directed  entirely  to 
its  discretion,  and  under  the  circumstances  o»f 
the  case  the  motion  was  dismissed. 

Same — Synonymous  with  the  Term  "  Points  and 
Authorities." — A  rule  of  the  Supreme  Court  of 
Minnesota  prescribed  that  a  party  removing 
a  cause  to  that  court  should  prefix  to  his 
brief,  but  stated  separately,  an  assignment  of 
errors.  In  commenting  on  this  rule  the  court,, 
in  Duncan  v.  Kohler,  37  Minn.  381,  said: 
"  For  several  terms  the  rule  was  quite  gen- 
erally complied  with;  but  at  the  present  term 
it  seems  to  have  been  quite  frequently  for- 
gotten or  misunderstood.  We  need  not  say 
that  the  bar  is  as  much  interested  as  the  court 
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BRIG. — See  British,  post. 

BRING— BROUGHT. — To  transfer  from  one  place  or  point  to  another.  This 
word  in  its  various  forms  is  used  in  several  metaphorical  senses,  examples  of 
which  will  be  found  in  the  notes.1 


in  its  reasonable  enforcement.  To  avoid  mis- 
apprehension hereafter  we  call  attention  to 
two  mistakes  in  regard  to  its  meaning  that 
seem  sometimes  to  have  been  fallen  into. 
The  first  is  that  where  (as  is  sometimes  the 
case  where  a  case  is  submitted  without  oral 
argument)  'points  and  authorities '  and  an 
argument  in  extenso  are  filed  separately,  the 
former  answers  for  an  assignment  of  errors 
under  the  rule.  If  this  were  so,  the  amend- 
ment to  the  rule  would  be  meaningless,  and 
matters  would  be  precisely  where  they  were 
before;  for  points  and  authorities  were  re- 
quired by  the  rules  as  they  formerly  stood. 
A  moment's  examination  of  the  rule  will 
show  that  the  terms  brief  and  '  points  and 
authorities  1  are  used  as  synonymous,  which 
they  in  fact  are  (as  the  term  brief  is  used 
in  this  country),  both  being  a  condensed 
statement  of  the  propositions  of  law  which 
the  counsel  desire  to  establish,  and  indicating 
the  reasons  and  authorities  which  sustain 
them.  The  rule  requires  the  assignment  of 
errors  to  be  stated  separately  from  the  brief, 
and  argument  and  citations  of  authorities 
have  no  proper  place  in  such  assignment." 

Briefs  Form  No  Part  of  the  Pleadings. — In 
Dejol  v.  Johnson,  12  La.  Ann.  853,  it  was 
held  that  as  the  brief  of  counsel  formed  no 
part  of  the  pleadings  in  a  cause,  a  plea  of 
prescription  in  a  written  argument  not  filed 
in  the  record  could  not  be  considered.  And 
in  Lacey  v.  Police  Jury,  28  La.  Ann.  455,  it 
was  held  that  a  request  in  a  brief  for  an 
amendment  of  the  judgment  would  not  be 
noticed,  as  pleadings  could  not  be  made  in  a 
brief  or  argument  of  counsel. 

Brief  Statement — Justice's  Docket  Entry.  (See 
also  Encyc.  of  Pleading  and  Practice, 
title  Justice  of  the  Peace.) — By  the  Re- 
vised Statutes  of  Texas,  art.  1573,  a  justice's 
docket  entry  of  "Suit  upon  acc't  and  con- 
tracts, for  $161.55.  *  *  *  Defendant  pleads 
general  denial,"  is  a  sufficient  "  brief  state- 
ment "  of  oral  pleadings,  under  Rev.  Stat., 
art.  1573,  in  connection  with  the  plaintiff's 
account  filed,  and  it  cannot  be  presumed  that 
the  plaintiff  did  not  plead  an  assignment  of 
the  account  to  himself  from  his  dissolved  firm. 
Davis  v.  Sorrenson  (Tex.  Civ.  App.  1894), 
27  S.  W.  Rep.  209. 

Brief  Statements.  — Where  brief  statements 
had  been  filed  by  both  plaintiff  and  defend- 
ant, under  the  Maine  practice,  the  court,  by 
Shepley,  C.J.,  held  that  it  did  not  prevent  the 
offering  of  testimony  pertinent  to  the  general 
issue  saying:  "  The  rules  applicable  to  spe- 
cial pleading  can  rarely  be  applied  to  brief 
statements  and  counter  brief  statements. 
One  of  the  important  purposes  designed  to  be 
accomplished  by  allowing  them  to  be  used  in- 
stead of  pleas  and  replications  was  to  relieve 
the  parties  from  that  exactness  of  allegation 
and  denial  by  which  parties  were  sometimes 
so  entangled  as  to  prevent  a  trial  upon  the 
merits.    The  term  '  brief  statement  '  conveys 


the  idea  of  a  short  notice  without  formal  or 
full  statements  of  the  matters  relied  upon. 
Such  brief  statements  cannot  prevent  either 
party  from  offering  testimony  appropriate 
under  the  general  issue.  Nor  can  the  omis- 
sion of  a  denial  in  a  counter  brief  statement 
of  some  matter  alleged  in  the  brief  statement 
control  or  destroy  the  effect  of  testimony 
properly  received  under  it.  Such  brief  state- 
ments appear  to  have  been  considered  as 
amounting  to  little  more  than  notices  of  spe- 
cial matter  to  be  given  in  evidence  under  it." 
Trask  v.  Patterson,  29  Me.  499.  The  learned 
judge  cited  Potter  v.  Titcomb,  13  Me.  36,  16 
Me.  423;  Brickett  v.  Davis,  21  Pick.  (Mass.) 
404. 

Brief  of  Evidence,  which  is  a  mere  report  of 
the  trial  by  questions  and  answers,  is  not 
such  a  brief  as  the  law  of  Georgia  contem- 
plates for  use  in  the  Supreme  Court.  Stubbs 
v.  State,  86  Ga.  773. 

1.  Advancements  Brought  into  Hotchpot.— 
(See  also  the  title  Hotchpot;  and  see  gener- 
ally the  title  Advancements,  vol.  1,  p.  761.). 
In  deciding,  under  a  statute  as  follows  : 
"  Such  advancements,  both  of  real  and  per- 
sonal estate,  shall  be  brought  into  hotchpot 
with  the  whole  real  and  personal  estate 
descended,"  etc.,  that  the  value  of  the  prop- 
erty at  the  time  of  the  advancement  must  gov- 
ern in  the  distribution,  the  court,  by  Handy, 
J.,  said:  "  It  is  contended  that  by  the  terms 
of  this  statute  the  party  '  bringing  in  '  or  '  re- 
turning his  advancement  into  the  whole 
estate  '  surrenders  his  title  to  the  property  so 
returned,  and  merges  it  in  the  general  estate, 
agreeing  to  take  from  the  value  of  the  whole 
of  it  his  portion,  which  of  course  must  be 
ascertained  by  the  valuation  to  be  put  upon 
the  property  at  that  time.  We  do  not  con- 
sider this  a  correct  view  of  the  subject.  By 
the  terms  bringing  or  'returning'  the  ad- 
vancement '  into  the  whole  estate  '  it  was  not 
intended  that  the  party  should  relinquish  his 
interest  in  that  particular  property,  but  it  is 
intended  to  be  brought  in  for  the  purpose  of 
being  taken  into  consideration  in  making  a 
distribution  of  the  entire  estate,  in  order  to 
ascertain  whether  it  amounts  to  his  full 
share  of  the  estate.  His  title  to  the  property 
is  derived  from  the  gift, and  cannot  be  affected 
by  the  distribution,  and  consequently  its 
value  must  be  estimated  as  at  the  time  when 
the  gift  was  made."  Jackson  v.  Jackson,  28 
Miss.  680. 

Bring  up. — To  rear  or  educate  children.  In 
a  group  of  cases  it  has  been  decided  that 
a  devise  to  a  wife  on  condition  that  she 
bring  up  the  testator's  children  until  they 
come  of  age  created  a  term  of  years  in  the 
wife,  and  is  not  a  mere  confidence,  so  that 
if  she  die  before  the  term  expires  it  passes 
to  her  personal  representative.  Smith  v. 
Havens,  Cro.  Eliz.  252.  See  also  Merrill  v. 
Emery,  10  Pick.  (Mass.)  507,  4  Wheeler  Am. 
C.  L.  435.    But  it  was  held  otherwise  in  a. 
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Connecticut  case,  where  a  testator  devised  the 
use  and  improvement  of  all  his  real  estate 
to  his  wife  until  his  son  should  arrive  at  the 
age  of  twenty-one  years,  she  "  bringing  him 
up,"  and  then  devised  to  his  son  the  whole  of 
his  real  estate,  except  the  use  and  improve- 
ment as  before  disposed  of,  to  be  and  remain 
to  him  an  estate  for  ever.  The  wife  mar- 
ried again,  and  died  before  the  son  came 
of  age  ;  when,  in  ejectment  by  him  against 
his  mother's  second  husband,  it  was  held 
that  a  fee,  immediately  on  the  testator's 
death, vested  in  the  son,  subject  to  a  personal 
trust  or  confidence  in  his  mother.  Everts  v. 
Chittendon,  2  Day  (Conn.)  338.  See  also  the 
titles  Legacies  and  Devises;  Trusts  and 
Trustees  ;  Wills. 

Bring  Suit— Liability  and  Security  for  Costs. 
(See  also  the  title  Costs.) — A  person  bringing 
an  action  in  the  name  of  another  is  liable  for 
costs,  under  2  Rev.  Stat.  N.  Y.  (2d  ed.)  515, 
§  47,  recovered  against  the  nominal  plain- 
tiff. In  Whitney  v.  Cooper,  1  Hill  (N.  Y.) 
633,  upon  the  question  of  who  may  be  said  to 
have  brought  the  suit,  the  court  said:  "  The 
bringing  of  a  suit  may  be  by  retaining  an 
attorney  for  the  purpose,  either  alone  or  in 
conjunction  with  others,  or  recognizing  a  re- 
tainer made  by  an  assumed  agent,  or  actually 
engaging  to  defray  the  expenses  of  the  nom- 
inal plaintiff  retaining  an  attorney  in  his  own 
name,  he  alone  being  liable  to  the  attorney 
in  the  first  instance." 

Same — "Brought"  in  the  Sense  of  "Action 
Commenced." — New  York  Code  of  Civil  Pro- 
cedure, §  3268,  provided  that  the  defendant 
might  require  security  for  costs  in  any  action 
brought  in  a  court  of  record.  In  Hames  v. 
Judd.  18  Civ.  Pro.  Rep.  (N.  Y.  C.  PL)  325,  the 
court  says:  "The  word  brought  in  the  section 
in  question  signifies  'begun  '  or  'commenced.' 
The  phrase  '  to  bring  an  action'  has  a  settled, 
customary  legal  as  well  as  general  meaning, 
and  refers  to  the  initiation  of  legal  proceed- 
ings in  the  suit.  The  fact  that  the  word 
'commenced'  is  used  in  the  same  section  of 
the  Code  as  applying  to  the  beginning  of  the 
action  does  not  conflict  with  this  view,  since 
the  two  expressions  brought  and  'com- 
menced' mean  the  same  thing.  The  word 
brought  has  never  been  used  as  synonymous 
with  'removed'  in  cases  of  removal  of 
actions  from  one  court  to  another;  on  the 
contrary,  in  the  sections  of  the  Code  relating 
to  such  removal  the  word  brought  is  applied 
to  the  commencement  of  the  action  in  the 
court  from  which  it  is  removed  (Code,  §§  319, 
343)-" 

"  Brought  "  in  the  Sense  of  "  Commenced  " — Re- 
moval of  Cause.  (See  also  Encyc.  of  Plead- 
ing and  Practice,  title  Removal  of  Causes.) 
— An  Act  of  Congress  of  1875  provided  that 
any  action  now  pending  or  hereafter  brought 
in  any  state  court  might  be  removed  where 
the  controversy  was  between  citizens  of  dif- 
ferent states.  In  Rawle  v.  Phelps,  2  Flipp. 
(U.  S.)  473,  the  court  said:  "  There  is  certainly 
no  distinction  between  the  words  '  com- 
menced' and  brougJit."  To  the  same  effect 
see  Kaeiser  v.  Illinois  Cent.  R.  Co.,  2  Mc- 
Crary  (U.  S.)  189.  See  also  Com.  v.  Duane, 
I  Binn.  (Pa.)  601;  Germania  Ins.  Co.  v.  Wis- 
consin, 119  U.  S.  476. 


Pending  Proceedings. —  In  construing  the  Con- 
necticut Act  July  4,  1857  (Acts  1857,  p.  44),  as 
follows  :  "  All  proceedings  and  prosecutions 
brought  to  obtain  the  forfeiture  of  any  liq- 
uor, etc.,  shall  be  held,  etc.,  proceedings  in 
rem,  and  not  criminal  proceedings,  etc.,"  the 
court  held  that  it  applied  to  proceedings 
pending  when  the  act  was  passed;  Waldo,  }., 
saying:  "  The  language  of  the  statute  justi- 
fies the  views  we  have  taken  of  its  meaning. 
The  words  are,  'all  proceedings  and  pros- 
ecutions brought  to  obtain  the  forfeiture,' 
etc.  The  word  brought  implies  past  time, 
and  includes  prosecutions  then  pending  as 
well  as  those  thereafter  to  be  brought."  Hine 
v.  Belden,  27  Conn.  390. 

When  Suit  is  Brought — Statute  of  Limitations. 
(For  full  treatment  of  this  question,  see  the 
title  Limitation  of  Actions.) — In  Goldenberg 
v.  Murphy,  108  U.  S.  162,  the  court  said:  "  A 
suit  is  brought  when  in  law  it  is  commenced, 
and  we  see  no  significance  in  the  fact  that  in 
the  legislation  of  Congress  on  the  subject  of 
limitations  the  word  '  commenced  '  is  some- 
times used,  and  at  other  times  the  word 
brought.  In  this  connection  the  two  words 
evidently  mean  the  same  thing,  and  are  used 
interchangeably.  As  this  suit  was  begun  in 
a  state  court  of  New  York,  the  laws  of  that 
state  must  determine  when  it  was  brought; 
and  as  that  is  prescribed  by  statute,  we  have 
no  need  of  inquiry  as  to  the  practice  in  other 
states,  or  the  rules  of  the  common  law." 

Under  the  New  Hampshire  statute  of  Feb- 
ruary 9,  1791,  which  provides  that  "  no 
action  of  review  shall  be  brought  after  the 
expiration  of  three  years  from  the  time  of 
rendering  the  judgment  to  be  reviewed,"  it 
was  held  that  the  true  time  when  a  writ  is 
sued  out,  or  an  action  commenced,  is  the 
time  when  the  writ  is  in  fact  filled  up  with 
the  declaration  in  order  to  have  it  served 
upon  the  opposite  party,  and  the  date,  and 
not  the  service  of  the  writ,  is  prima  facie 
evidence  of  the  true  time  when  it  was  sued 
out;  but  this  prima  facie  evidence  maybe  re- 
butted, and  the  true  time  shown  by  parol 
testimony;  the  court,  by  Woodbury,  J.,  say- 
ing: "  In  this  case  the  plea  in  abatement  must 
be  founded  on  the  supposition  that  the  time 
of  service  of  the  writ  is  the  time  when  the 
'  action  of  review  '  is  brought,  while  the  de- 
murrer must  rest  on  the  opinion  that  it  is 
brought  at  the  time  the  writ  bears  date,  or,  at 
the  latest,  when  the  writ  was  in  fact  sued 
out.  *  *  *  The  questions  in  this  case, 
then,  must  be  settled  upon  general  prin- 
ciples, modified  as  we  may  find  them  by  the 
peculiarities  of  our  practice.  *  *  *  We  enter- 
tain an  opinion  that  the  word  '  action  '  here 
means  writ;  and  that  the  word  brought  means 
the  procurement  of  it  with  a  view  to  service 
upon  the  opposite  party.  Thus  the  word 
1  action,'  though  in  general  it  signifies  merely 
motion  or  an  act,  yet,  when  applied  to  legal 
subjects,  means  a  proceeding  by  one  party 
against  another  to  try  their  mutual  rights,  or, 
as  it  is  more  technically  expressed  in  some 
books,  a  process  to  which  there  may  be 
pleadings.  As  a  writ  here  embraces  the 
declaration,  it  is  manifestly  such  a  process; 
and  the  words  '  writ  of  review  '  are  fre- 
quently used  as  synonymous  with  '  action  of 
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review.'  So  the  word  brought  means  obtained 
or  gotten,  and  signifies  the  same  as  sued  out, 
because  the  plaintiffs  made  suit,  or  secta,  to 
the  king,  to  the  chancellor,  or  to  the  clerk,  as 
in  different  ages  the  practice  altered;  and 
obtained  not  a  mere  blank  form  as  with  us, 
but  a  writ  filled  up  with  the  dates,  term,  etc., 
ready  for  service.  In  like  manner  we  now 
obtain  from  the  clerks  writs  of  execution 
filled  up;  and  hence,  when  thus  obtained, 
they  are  properly  said  to  be  'sued  out.'  But 
by  the  procurement  of  a  blank  form  from  the 
clerk  or  an  attorney  an  action  is  not  brought, 
because  such  form  is  not  a  writ,  though  by 
the  procurement  of  such  a  form,  suitably 
filled  upand  intended  to  be  served,  the  '  writ ' 
or  'action  '  may  well  be  called  '  commenced,' 
1  sued  out,'  or,  in  the  language  of  the  statute 
under  consideration,  brought.  *  *  *  It  must 
be  obvious,  therefore,  that  a  plea  which,  like 
the  present  one,  is  founded  on  an  idea  that 
the  service  of  the  writ  is  necessarily,  or  even 
prima  facie,  the  true  time  when  the  action  is 
brought,  must  be  bad.  The  plea  ought  to  fol- 
low the  words  of  the  statute,  and  allege  that 
the  action  of  review  was  not  brought  within 
the  time  limited;  and  then  if  the  issue  thus 
tendered  be  joined,  the  defendant  may  prove, 
by  parol  or  otherwise,  that  the  writ  was  not 
filled  up  with  a  view  to  service  till  the  day  of 
the  service,  or  till  some  intervening  time  be- 
tween its  date  and  the  service."  Society, 
etc.,  v.  Whitcomb,  2  N.  H.  227. 

Same — Service  of  Process.  (See  also  Encyc. 
of  Pleading  and  Practice,  title  Service  of 
Process.) — The  Iowa  Code  provided  that 
service  of  process  might  be  made  by  publica- 
tion "  in  actions  brought  against  nonresidents 
of  this  state."  In  Billings  v.  Kothe,  49  Iowa 
34,  it  was  held  that  as  service  by  publication 
could  be  made  only  in  actions  brought,  and 
the  action  could  not  be  said  to  be  brought 
until  a  petition  had  been  filed  therefor,  it 
was  essential  that  the  petition  should  be  filed 
before  the  publication  was  made.  This  case, 
however,  was  overruled  in  Foster  v.  Hender- 
son, 54  Iowa  222, where  the  court  said  :  "'The 
word  brought,  strictly  considered,  it  must  be 
conceded,  implies  that  the  bringing  has  been 
completed.  That  is  the  force  of  the  tense 
used,  grammatically  considered.  But  there 
is  another  consideration  to  be  taken  in  con- 
nection with  the  grammatical  one.  Indeed, 
it  is  impossible  to  give  the  word  brought  the 
full  force  which  its  tense  would  call  for,  if 
we  apply  it  to  the  case  as  it  stands  before 
service  of  notice.  An  action  is  not  fully 
brought  until  the  service  of  the  notice  has 
been  made  and  a  petition  has  been  filed.  The 
service  of  notice  is  an  essential  part  of  the 
bringing.  No  action  then  can  be  brought  be- 
fore the  service,  unless  an  act  can  be  com- 
pleted while  a  part  remains  to  be  done.  The 
trial  court  in  the  outset  is  required  to  deter- 
mine whether  enough  has  been  done  to  en- 
able it  to  take  jurisdiction.  If  enough  has 
been  done  for  that  purpose,  the  action  is 
brought.  The  service  of  notice,  whether  per- 
sonal or  by  publication,  is,  when  viewed 
from  that  standpoint,  in  an  action  brought. 
In  this  view  there  is  no  difficulty,  grammat- 
ical or  other.  If  we  take  the  word  brought 
as  applicable  to  the  action  before  service  is 


made,  we  incur  the  difficulty  above  pointed 
out." 

Same — Arbitration  and  Award. — A  statute  reg- 
ulating arbitration  provided  that  it  should  be 
lawful  for  either  party  to  enter  at  the  pro- 
thonotary's  office,  at  any  time  after  the  entry 
of  the  action,  a  rule  of  reference.  In  Hertzog 
v.  Ellis,  3  Binn.  (Pa.)  212,  Tilghman,  C.  J., 
said:  "  The  only  point  is,  what  is  the  entry 
of  the  action  ?  The  defendant's  counsel  has 
pointed  out  many  difficulties  and  inconven- 
iences that  may  result  from  entering  the  rule 
of  reference  prior  to  the  term  succeeding  the 
bringing  of  the  action.  If  I  considered  my- 
self at  liberty  to  alter  the  law  in  order  to 
prevent  inconveniences, his  arguments  would 
have  great  weight  with  me.  But  upon  ex- 
amining the  act,  I  cannot  bring  myself  to 
doubt  about  its  meaning.  The  action  is 
entered  from  the  time  that  it  is  placed  on  the 
prothonotary's  docket.  The  entering  or 
bringing  the  action  is  one  thing;  the  appear- 
ance in  court  another.  The  first  proviso  in 
this  same  section  shows  that  the  legislature 
distinguish  between  the  bringing  of  the 
action,  and  the  first  term  after  it  is  brought. 
Indeed  the  distinction  is  manifest."  And  in 
the  same  action,  Yeates,  J.,  said:  "The 
words  of  the  law  are:  '  It  shall  and  may  be 
lawful  for  either  party  in  all  civil  suits  or 
actions  pending,  or  that  may  hereafter  be 
brought,  in  any  court,  etc.,  to  enter  at  the  pro- 
thonotary's office  a  rule  of  reference,'  etc. 
Whether  the  rule  has  been  obtained  prema- 
turely or  not  must  depend  on  the  meaning  of 
the  words  'pending'  or  'that  may  hereafter 
be  brought.'  It  may  be  said  that,  according 
to  the  common  acceptation  of  the  term,  an 
action  may  be  considered  as  brought  immedi- 
ately after  mesne  process  has  issued;  but  the 
legal  idea  seems  to  be  different  as  we  find  it 
in  our  books.  An  action  does  not  commence 
till  the  defendant  makes  his  appearance, 
which  is  not  till  bail  filed." 

Bring  in — Revenue  Laws.  (See  the  titles 
Revenue  Laws;  Smuggling.) — In  U.  S.  v. 
Jordan,  2  Lowell  (U.  S.)  538,  it  was 
contended  by  the  defendant  that  the 
importation  or  bringing  into  the  United 
States  within  the  meaning  of  the  revenue 
laws  is  completed  when  the  vessel  ar- 
rives. The  court  admitted  that  for  many 
purposes,  such  as  fixing  the  date  at  which  a 
statute  raising  or  lowering  duties  takes  effect 
upon  any  goods,  the  importation  of  bringing 
into  the  United  States  is  consummated  when 
the  vessel  arrives,  but  said:  "  I  am  of  opin- 
ion, notwithstanding,  that  it  is  impossible 
to  confine  the  section  within  the  strict  limits 
demanded  by  the  defendant's  argument. 
The  revenue  laws  use  the  words  '  to  import,' 
'to  bring  in,'  '  to  introduce,'  as  synonymous. 
Thus  the  Act  of  August  30,  1842,  §  19,  5  Stat. 
565:  'If  any  person  shall  knowingly  and 
wilfully,  with  intent  to  defraud  the  revenue, 
smuggle  or  clandestinely  introduce  into  the 
United  States;'  the  Act  of  July  18,  1866,  §4, 
14  Stat.  179:  '  If  any  person  shall  fraud- 
ulently or  knowingly  import  or  bring  into 
the  United  States,'  etc.;  and  there  are  many 
others.  Under  these  statutes,  smuggling,  or 
bringing  in,  or  introducing  goods  has  been 
held  by  both  the  circuit  and  district  courts 
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for  this  district  for  a  long  course  of  years  to 
be  proved  by  evidence  of  the  secret  landing 
oi  goods  without  paying  or  securing  the 
duties,  which,  according  to  the  argument 
here,  would  be  quite  inadmissible  if  the  im- 
portation in  the  sense  contended  for  had  no 
element  of  concealment  about  it.  I  have 
never  known  a  case  of  smuggling  in  which 
any  concealment  on  board  the  vessel  was  re- 
lied on  by  the  government.  The  gist  of  the 
offense  is  the  evasion  or  attempted  evasion 
of  the  duties,  and  they,  to  be  sure,  are  due 
when  the  vessel  arrives;  but  they  are  not 
payable  until  some  time  after,  and  it  is  the 
default  in  paying  which  is  the  fraud,  or  in 
omitting  the  acts  which  immediately  precede 
the  payment.  These  decisions  have  been 
acquiesced  in  by  able  counsel,  and  are  the 
law  of  this  circuit  at  least,  and,  I  doubt  not, 
of  all,  so  far  as  the  statute  of  1842  is  con- 
cerned. Here,  then,  we  see  that  a  bringing 
on  shore  without  making  entry,  etc.,  is  part 
of  the  importation  or  introduction  of  the 
goods,  and  makes  it  illegal." 

Bring  in — Negroes. — The  U.  S.  statute  of 
1803,  forbidding  under  certain  penalties  any 
master  to  import  or  briny  into  any  port  of 
the  United  States  any  negro,  does  not  apply 
to  the  employment  of  colored  seamen  in  nav- 
igating a  ship  or  vessel.  In  The  Brig  Wilson, 
1  Brock.  (U.  S.)  434,  Marshall,  C.  J.,  said: 
"  Now  the  verbs  '  to  import,'  or  '  to  bring 
in,'  seem  to  me  to  indicate,  and  are  most 
commonly  employed  as  indicating,  the  action 
of  a  person  on  any  thing,  animate  or  inani- 
mate, which  is  itself  passive.  The  agent,  or 
those  who  are  concerned  in  the  agency  or 
importation,  are  not,  in  common  language, 
said  to  be  imported  or  brought  in.  It  is  true 
that  a  vessel  coming  into  port  is  the  vehicle 
which  brings  in  her  crew,  but  we  do  not  in 
common  language  say  that  the  mariners  are 
'imported'  or  brought  in  by  a  particular 
vessel ;  we  rather  say  they  bring  in  the  vessel. 
So.too.if  the  legislatureintended  topunishthe 
captain  of  a  vessel  for  employing  seamen  of 
a  particular  description,  or  for  allowing  these 
seamen  to  come  on  shore,  we  should  expect 
that  this  intention  would  be  expressed  by 
more  appropriate  words  than  '  to  import '  or 
'bring  in.'  These  words  are  peculiarly  ap- 
plicable to  persons  not  concerned  in  navigat- 
ing the  vessel.  It  is  not  probable,  then,  that 
in  making  this  provision  a  regulation  re- 
specting the  crew  of  a  vessel  was  in  the  mind 
of  Congress." 

Brought  in  with  Intent  to  Defraud  the  United 
8tates. — A  verdict  that  the  goods  were 
brought  in  with  intent  to  defraud  the  United 
States  was  held  sufficient,  without  stating 
that  the  acts  alleged  in  the  information  were 
done  with  such  intent,  under  an  act  of  Con- 
gress providing  that  in  all  proceedings  for 
forfeitures,  under  the  revenue  laws,  it  should 
be  the  duty  of  the  court  to  submit  to  the  jury, 
for  a  special  finding,  the  question  of  inten- 
tion to  defraud  the  United  States.  The  court 
said:  "The  words  'brought  in'  may  fairly  be 
construed  as  having  reference  to  the  enter- 
ing or  attempting  to  enter  the  goods  by  the 
means  specified  in  those  counts,  as  the  entry 
of  the  goods  is  the  necessary  means  pro- 
vided by  law  for  bringing  the  goods  within 


the  control  of  the  importer,  so  that  they  may 
be  employed  by  him  for  the  purposes  for 
which  they  were  imported.  There  is  no 
count  in  the  information  founded  upon  an 
unlawful  importation  or  bringing  in  of  the 
merchandise  in  any  other  sense  than  that  it 
was  entered  or  attempted  to  be  entered  by 
means  of  the  false  papers  mentioned  in  the 
information."  Origet  v.  U.  S.,  125  U.  S. 
240. 

Brings  Evidence  to  Show — Instructions.  (See 
also  Encyc.  of  Pleading  and  Practice,  title 
Instructions.)  In  Central  R.  Co.  v.  Free- 
man, 75  Ga.  331,  it  was  held  that  where  the 
judge  in  stating  the  issues  said  that  a  party 
"  brings  evidence  to  show,"  etc.,  this  was 
not  expressing  an  opinion  as  to  what  had 
been  proved.  The  court  said:  "  The  par- 
agraph in  question  occurred  in  stating  the 
issues, which  were  fully  and  fairly  submitted, 
and  was  merely  introductory  to  the  main 
charge;  besides,  to  say  that  a  party  '  brings 
evidence  to  show  '  is  not  an  affirmation  that 
it  does  show  the  facts  stated,  and  is  quite 
distinct  from,  and  opposite  to,  an  assertion 
that  he  brings  facts  that  show  such  and  such 
things;  the  one  form  of  expression  merely 
designates  the  purpose  for  which  the  evi- 
dence is  introduced;  the  other  is  a  positive 
declaration  that  it  establishes  those  facts." 

To  Bring  to  Port. — Where  a  policy  of  insur- 
ance on  a  certain  ship  on  a  commercial  voy- 
age, with  or  without  letters  of  marque,  gave 
leave  to  the  assured  to  chase,  capture,  and 
man  prizes,  and  the  letters  of  marque  issued 
to  the  ship  authorized  the  captain  to  seize 
and  take  the  ships,  etc.,  of  the  French  Re- 
public, etc.,  "  and  to  bring  the  same  to  such 
port  as  shall  be  most  convenient,"  it  was 
held  that  the  assured  was  not  justified  in 
shortening  sail  and  lying  to  in  order  to  let  a 
prize  keep  up  with  him,  for  the  purpose  of 
protecting  her  as  a  convoy  into  port,  though 
such  port  was  within  the  voyage  insured; 
the  court,  by  Lord  Ellenborough,  C.J.,  say- 
ing: "  I  would,  however,  observe  that  the 
words  in  the  letter  of  marque  which  have 
been  most  relied  on,  directing  the  captor  to 
bring  the  prize  into  port  to  be  condemned, 
do  not  mean  an  actual  bringing  of  it  in  by 
the  master  himself,  but  causing  it  to  be 
brought  into  port  would  fully  satisfy  those 
words;  that  is,  by  putting  a  competent 
number  of  men  on  board  the  prize  for  that 
purpose."  Lawrence  v.  Sydebotham,  6  East 
52. 

Brought  before  the  Justices  or  Magistrate. — 

Where  a  statute  requires  the  justice  to  cause 
the  offender  to  be  brought  before  him,  it  has 
been  considered  that  this  implies  an  authority 
to  use  compulsory  process.  2  Chitty  Gen. 
Pr.  179. 

It  does  not  necessarily  mean  a  being 
brought  personally;  as  in  construing  the 
statute  35  Geo.  III.,  c.  101,  §  2,  which  con- 
fines the  jurisdiction  of  the  justices  to  sus- 
pend an  order  of  removal  made  by  them,  to 
cases  where  the  pauper  is  "  brought  before 
the  justices"  for  the  purpose  of  being  re- 
moved, Lord  Ellenborough,  C.J.,  said:  "  All, 
therefore,  that  the  act  meant  was,  not  *  *  *" 
where  any  pauper  was  brought  personally* 
but  where  his  case  was  brought  judicially  be 
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fore  the  magistrates."  Rex  v.  Everdon,  9 
East  106. 

A  statute  provided  that  every  person 
brought  before  a  magistrate,  charged  with 
having  in  his  possession  anything  which 
may  be  reasonably  suspected  of  being  stolen, 
and  who  shall  not  give  an  account  to  the  sat- 
isfaction of  the  magistrate  of  how  he  came  by 
the  same,  shall  be  guilty  of  a  misdemeanor. 
It  seems  that  in  a  case  in  which  a  constable 
would  have  been  authorized  to  arrest,  the 
magistrate  would  have  jurisdiction,  although 
the  offender  had  not  been  arrested,  but  was 
brought  before  him  by  summons.  Hadley  v. 
Perks,  L.  R.  I  Q.  B.  444.  See  also  R.  v. 
Willcox,  37  W.  R.  686. 

1.  Revenue  Laws.  (See  also  the  title  Rev- 
enue Laws.) — In  Von  Stade  v.  Arthur,  13 
Blatchf.  (U.  S.)  251,  it  was  held  that  in  the 
tariff  acts  the  article  bristles  was  separately 
classified,  and  regarded  as  a  different  arti- 
cle from  hair,  and  bristles  were  held  not  to  be 
included  in  the  general  words  "the  hair  of 
an  animal." 

2.  Good  British  Brig. — Where  a  vessel, 
stated  in  the  body  of  a  policy  to  be  the  "  good 
British  brig  called  the  John,"  was  insured  at 
the  usual  sea-risk  premium,  and  the  brig  and 
her  cargo  were  totally  lost  upon  a  reef  of 
rocks,  it  was  held  that  the  words  "  British 
trig,"  even  if  a  warranty,  did  not  imply  that 
she  was  a  British  registered  vessel,  but 
merely  that  she  was  owned  by  a  British  sub- 
ject. In  this  case  the  court,  by  Tilghman,  C. 
J.,  said:  "The  first  exception  involves  mat- 
ter of  greater  difficulty.  The  insurance  was 
on  the  '  good  British  brig,'  etc.  *  *  *  The 
material  question  is,  what  is  the  meaning  of 
{this  expression]?  The  words  '  Britisli  brig  ' 
may  have  several  meanings.  Strictly  speak- 
ing, a  vessel  owned  by  a  British  subject  is  a 
British  brig.  Or  they  may  have  a  more  ex- 
tensive signification — a  brig  not  only  owned 
by  a  British  subject,  but  having  a  British 
register,  etc.  In  ascertaining  the  meaning,  I 
think  it  fair  to  resort  to  circumstances  dis- 
closed in  other  parts  of  the  instrument.  In 
that  point  of  view  it  is  material  that  the  in- 
surance was  against  perils  of  the  sea  only, 
so  that  it  is  not  to  be  supposed  that  the  privi- 
leges attached  to  a  registered  vessel  entered 
into  the  contemplation  of  the  parties,  because 
those  privileges  could  avail  nothing  against 
storms  and  tempests.  And  here  it  may  be 
proper  to  take  notice  of  the  custom  of  the  in- 
surance officers  to  insert  at  the  foot  of  the 
policy  such  matters  as  they  think  of  sufficient 
importance  to  make  the  subject  of  a  special 
warranty.  These  memorandums  are  gener- 
ally expressed  in  plain  terms,  without  regard 
to  form;  and  I  cannot  help  conjecturing  that 
if  the  insurers  had  contemplated  a  British 
registered  vessel,  they  would  have  had  a  note 
of  it  at  the  bottom,  without  trusting  to  the 
general  expression  '  British  brig'  in  the  de- 
scriptive part  of  the  policy.  Considering  the 
whole  of  the  instrument,  I  am  of  opinion 


that  the  expression  'British  brig'  is  to  be 
understood,  a  brig  owned  by  a  British  sub- 
ject.   Mackie  v.  Pleasants,  2  Binn.  (Pa.)  370. 

Recognized  British  Ship. — An  action  of  lim- 
itation of  liability  under  the  English  Mer- 
chant's Shipping  Acts  was  brought  on  the 
part  of  a  vessel  which,  though  registered  as 
a  British  ship  at  the  time  of  the  institution 
of  the  action,  was  not  so  registered  at  the 
time  of  the  collision.  It  was  held  that  the 
vessel  was  not  "a  recognized  British  ship" 
when  the  collision  occurred,  and  that  her 
owner  was  not  entitled  to  have  his  liab  7 
limited,  although  she  was  owned  by  a  Brit,  h 
subject,  and  might  in  that  sens--  be  caller'  a 
British  ship.  The  Andalusian,  3  Prob.  Div. 
182. 

British  built  Ship  —A  ship  was  described  in 
a  memorandum  for  charter  as  "  the  Swedish 
ship  or  vessel  tailed  the  Maria."  In  fact  she 
was  British  built  and  had  a  Britisli  register, 
but  had  a  complete  set  of  Swedish  papers 
and  a  treasury  license  to  sail  as  a  Swedish 
ship,  which  particulars  were  known  to  the 
freighter.  It  was  held,  in  an  action  against 
the  freighter  for  not  loading  and  dispatching 
the  ship  according  to  the  memorandum  for 
charter,  that  he  could  not  set  up  as  a  defense 
that  the  ship  was  in  point  of  fact  a  Britisli 
and  not  a  Swedish  ship.  Russe  v.  Meyers, 
3  Campb.  475. 

British  Ship. — A  ship  built  in  England  to  be 
sold  to  a  foreigner,  and  to  be  delivered  to  him 
at  a  foreign  port,  was  held  not  to  be  a  Jti  itish 
ship  within  the  English  Merchant's  Shipping 
Act  of  1854,  and  therefore  an  assignment  of 
her  need  not  be  bv  bill  of  sale,  nor  registered 
under  that  statute.  Union  Bank  v.  Lenan- 
ton,  3  C.  P.  Div.  243.  See  the  title  Ships 
and  Shipping. 

British  Dominions. — In  Low  v.  Routledge, 
L.  R.  1  Ch.  42,  it  was  held  that,  for  the  pur- 
poses of  the  Copyright  Act,  the  words  "  Brit- 
ish dominions"  are  to  be  construed  to  ex- 
tend to  Canada.  See  also  the  title  Copy- 
right. 

British  Custom. — Where  a  bill  of  lading  read, 
"  Average,  if  any,  is  to  be  adjusted  accord- 
ing to  British  custom,"  in  an  action  for  gen- 
eral average  contribution  in  respect  of  the 
destruction  of  plaintiff's  bark  shipped  under 
said  bill  of  lading,  and  destroyed  by  water 
pouring  into  the  ship  through  a  hole  cut  in 
the  side  to  extinguish  a  fire  in  the  forehold, 
whereby  the  general  cargo  on  board  was 
saved,  the  court,  by  Brett,  J.,  said :  "  But  the 
bill  of  lading,  which  in  express  terms  pro- 
vides that  'average,  if  any,  is  to  be  adjusted 
according  to  British  custom,'  appears  to  us 
to  admit  of  no  other  construction  than  that 
which  has  been  put  upon  it  by  the  Court  of 
Queen's  Bench.  The  custom  or  usage  pre- 
vailing among  average  staters  in  England  is 
uniform  and  invariable,  that  goods  thus  dam- 
aged or  destroyed  are  not  brought  into  ac- 
count in  an  average  adjustment.  We  agree 
with  the  court  below  that  the  phrase  '  ltrit- 
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\sh  custom,'  in  this  bill  of  lading,  was  in- 
tended to  refer,  and  upon  a  true  construction 
does  refer,  to  this  custom  or  usage,  even  if 
it  be  different  from  the  BritisJi  law,  a  point 
which  in  this  case  we  do  not  determine." 
Stewart  v.  West  India,  etc.,  Steamship  Co., 
L.  R.  8  Q.  B.  88,  362.  See  also  the  title  Gen- 
eral Average. 

British  Statute. — An  indictment  concluding, 
"  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  made  of  force  in  the 
state  aforesaid,"  cannot  be  sustained  under 
an  Act  of  Assembly,  although  it  be  entitled 
"  an  act  for  putting  in  force  "  certain  British 
statutes,  and  the  British  statute  relating  to 
the  offense  be  copied  nearly  verbatim  in  the 
Act  of  Assembly ;  for,  said  Waties,  J. :  "lam 
of  opinion  that  the  judgment  ought  to  be 
arrested,  because  it  does  not  appear  that  the 
British  statute  against  forgery  is  made  of 
force  here  as  such,  but  only  that  certain 
clauses  thereof  are  incorporated  in  an  act  of 
our  legislature.  The  indictment  should, 
therefore,  have  concluded  against  the  act, 
and  for  want  of  this  must  be  quashed."  State 
v.  Holley,  1  Brev.  (S.  Car.)  41,  2  Bay  (S.  Car.) 
262.  See  State  v.  Sanford,  I  Nott  &  M.  L. 
(S.  Car. )  512. 

British  Subjects. — The  rule  as  to  the  point  of 
time  at  which  the  American  ante  nati  ceased 
to  be  British  subjects  is  different  in  the 
United  States  and  in  England,  as  established 
by  the  courts  of  justice  in  the  respective 
countries.  The  English  rule  is  to  take  the 
date  of  the  treaty  of  peace  in  1783;  that  of 
the  United  States  is  to  take  the  date  of  the 


declaration  of  independence.  Inglis  v. 
Sailors'  Snug  Harbor,  3  Pet.  (U.  S.)  99. 

The  language  of  the  ninth  article  of  the 
treaty  with  Great  Britain  of  1794,  as  follows: 
"That  'British  subjects'  who  now  hold 
lands  in  the  territories  of  the  United  States, 
etc.,  shall  continue  to  hold  them,"  etc., 
covers  the  case  of  one  who,  being  born  in 
South  Carolina  before  the  declaration  of 
independence,  married  a  British  officer  in 
1781,  and  in  1782  accmpanied  her  husband 
to  England,  where  she  remained  until  her 
death  in  1801;  and  her  children  are  entitled 
to  inherit  the  real  estate  which  vested  in  her 
on  the  death  of  her  father  in  1782  intestate. 
Shanks  v.  Dupont,  3  Pet.  (U.  S.)  242.  See  the 
title  Aliens,  vol.  2,  p.  64. 

British  Weight. — Where  the  words  "British 
weight,"  in  a  charter-party ,  may  have  two 
meanings,  this  is  such  a  latent  ambiguity  as 
to  warrant  the  introduction  of  parol  testimony 
to  show  whether,  in  commercial  usage,  they 
are  understood  to  mean  gross  or  net  weight. 
Goddard  v.  Bulow,  I  Nott  &  M.  L.  (S.  Car.) 
45,  9  Am.  Dec.  663.  See  generally  the  title 
Charter-party. 

1.  "  Now  I  come  to  the  Statute  of  Bridges, 
which,  although  it  is  in  archaic  language,  is 
none  the  less  expressive.  The  preamble 
describes  the  annoyance  caused  by  bridges 
1  broken  in  highways,'  and  then  describes 
the  remedy.  Broken  means  out  of  repair, 
and  applies  to  bridges  in  highways."  Wills, 
J.,  in  Queen  v.  Inhabitants,  16  Cox  C.  C. 
117. 

See  also  the  titles  Bridges;  Highways. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  FACTORS  AND  BROKERS,  Encyclopedia 

of  Pleading  and  Practice,  vol.  8,  p.  828. 
For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
titles  AGENCY,  vol.  1.  p.  930;  BILL  AND  NOTE  BROKERS,  ante,  p.  51 ; 
BOUGHT  AND  SOLD  NOTES,  ante,  p.  751;  CUSTOM-HOUSE  BROKERS ; 
FACTORS  OR  COMMISSION  MERCHANTS;  ILLEGAL  CONTRACTS; 
INSURANCE  BROKERS;  OCCUPATION  BUSINESS  AND  PRIVILEGE 
TAXES;  PAWNBROKERS;  REAL-ESTATE  BROKERS;  SHIP  BROKERS; 
STOCK  BROKERS;  USAGES  AND  CUSTOMS. 

I.  Scope  of  This  Title. — It  is  designed  in  this  article  to  present  merely  a 
general  treatment  of  the  law  of  brokers  and  brokerage,  with  an  enumeration 
and  definitions  of  the  several  classes  of  brokers.  A  detailed  treatment  of  the 
law  applicable  to  brokers  of  each  class  will  be  found  under  the  appropriate 
titles. 

II.  Definition. — A  broker  is  an  agent  employed  to  make  bargains  and  con- 
tracts between  other  persons  in  matters  of  trade,  commerce,  or  navigation,  for 
a  compensation.1 


1.  Broker  Defined.  — Story  on  Agency,  §  28; 
Wilkes  v.  Ellis,  2  H.  Bl.  555;  Janssen  v. 
Green,  4  Burr.  2103;  Pott  v.  Turner,  6  Bing. 
702,  19  E.  C.  L.  211;  Braun  v.  Chicago,  110 
111.  188;  Saladin  v.  Mitchell,  45  111.  79;  Hen- 
derson v.  State,  50  Ind.  235;  Haas  v.  Ruston, 
14  Ind.  App.  8;  Graham  v.  Duckwall,  8  Bush 
(Ky.)  12;  Todd  v.  Bourke,  27  La.  Ann.  385; 
Third  Nat.  Bank  v.  Snyder,  10  Mo.  App.  215; 
Shepherd  v.  Hedden,  29  N.  J.  L.  340;  Morris 
v.  Ruddy,  20  N.  J.  Eq.  236;  Higgins  v.  Moore, 
34  N.  Y.  417;  Keys  v.  Johnson,  68  Pa.  St.  42; 
Com.  v.  Yerkes,  119  Pa.  St.  272;  Middleton 
v.  Thompson,  163  Pa.  St.  112;  Spears  v. 
Loague,  6  Coldw.  (Tenn.)  420;  State  v.  Dun- 
can, 16  Lea  (Tenn.)  75;  Parker  v.  Walker,  86 
Tenn.  566.  See  also  Hooper  v.  California, 
155  U.  S.  657. 

A  broker  is  one  who  makes  a  bargain  for 
another  and  receives  a  commission  for  so  do- 
ing. Pott  v.  Turner,  6  Bing.  702,  19  E.  C.  L. 
211. 

A  broker,  in  common  acceptation,  is  a  mid- 
dleman ;  an  intervener  between  the  buyer  and 
seller;  a  factor  or  agent  who  contracts  for 
the  one  or  the  other.  U.  S.  v.  Simons,  1  Abb. 
(U.  S.)  470,  7  Phila.  (Pa.)  607. 

A  salaried  agent  who  does  not  act  for  a  fee 
or  rate  per  cent  is  not  a  broker.  Portland  v. 
O'Neill,  1  Oregon  218. 

The  term  "broker,"  in  its  largest  sense,  is 
applied  to  a  specialist  who  acts  as  a  medium 
of  negotiating  and  contracting  any  kind  of 
bargain.  The  name  is,  however,  emphati- 
cally applied  to  persons  whose  business  it  is 
to  negotiate  and  effect  contracts  of  sales  be- 
tween merchants.  Campbell  on  Commercial 
Agency  424;  Hamberger  v.  Marcus,  157  Pa. 
St.  133,  quoting  2  Am.  AND  ENG.  ENCYC.  OF 
Law  (1st  ed.)  572. 

The  term  "  broker  "  has  long  been  indiffer- 
ently applied  to  those  who  buy  and  sell 
real  estate  for  others,  and  to  those  middle- 
men who  negotiate  and  make  contiacts  be- 


tween merchants  in  the  interest  of  commerce, 
trade,  and  navigation.  Little  Rock  v.  Barton, 
33  Ark.  436,  where  a  large  number  of  the 
older  and  more  recent  definitions  of  the  term 
"  broker  "  are  collected  and  commented  upon. 

A  Corporation  Transacting  for  Itself  the  busi- 
ness which  its  charter  authorizes  it  to  do 
does  not  thereby  become  a  broker,  and  its 
officers,  by  transacting  such  business,  do  not 
become  liable  to  the  penalty  prescribed  for 
carrying  on  a  brokerage  business  without 
having  taken  out  a  license  therefor.  Hen- 
derson v.  State,  50  Ind.  234. 

' '  Commercial  Broker  "  under  License  Ordinance. 
— One  who  negotiates  sales  of  goods  for  a 
commission  without  having  possession  of  the 
goods  is  a  "commercial  broker,"  within  the 
sense  of  an  ordinance  requiring  such  persons 
to  take  out  a  license.  Harby  v.  Hot  Springs 
(Ark.  1889),  11  S.  W.  Rep.  694. 

One  who  sells  merchandise  by  sample  on 
commission,  having  an  office  where  the 
samples  are  on  exhibition,  is  a  local  com- 
mercial broker,  notwithstanding  the  fact  that 
he  is  the  sole  local  representative  of  his  prin- 
cipals. Stratford  v.  Montgomery,  no  Ala. 
619. 

Broker  under  Revenue  Laws. — A  broker,  as 
defined  by  the  Internal  Revenue  Acts  ap- 
proved June  30,  1864  (13  Stat.  L.  252),  and 
March  3,  1865  (13  Stat.  L.  472),  is  one  whose 
business  it  is  to  negotiate  purchases  or  sales 
of  stocks,  exchange,  bullion,  coined  money, 
banknotes,  promissory  notes,  or  other  securi- 
ties, for  himself  or  for  others.  Warren  v. 
Shook,  91  U.  S.  704;  U.  S.  v .  Cutting,  3  Wall. 
(U.  S.)  441- 

Under  these  acts  sales  made  by  brokers  for 
themselves  are  subject  to  the  same  duties  as 
those  made  by  them  for  others.  U.  S.  v.  Cut- 
ting, 3  Wall.  (U.  S.)  441;  Clark  v.  Gilbert,  5 
Blatchf.  (U.  S.)  330;  Warren  v.  Shook,  91  U. 
S.  704. 

But  a  banker  who  sells  federal  securities 
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Brokerage  is  the  trade  or  occupation  of  a  broker,  or  the  commission  paid  to 
a  broker  for  his  services.1 

III.  The  Sevekal  Classes  of  Brokers.— Brokers  are  divisible  into  several 
classes,  according  to  the  specific  character  of  the  business  in  which  they 
respectively  engage.  The  most  important  kinds  of  brokers  are  here  enumer- 
ated. 

Bill  and  Note  Brokers. — Bill  and  note  brokers  are  those  who  negotiate  the 
purchase  and  sale  of  bills  of  exchange  and  promissory  notes.  When  they 
negotiate  bills  of  exchange  on  foreign  countries,  or  on  other  places  in  the 
United  States,  they  are  called  exchange  brokers.8 

Merchandise  Brokers. — Merchandise  brokers  are  those  who  negotiate  the  sale 
of  merchandise  without  having  it  in  their  possession  or  control.3 

stock  Brokers. — A  stock  broker  is  a  broker  who,  for  a  commission,  attends  to 
the  purchase  and  sale  of  stocks  or  shares,  and  of  government  and  other  securi- 
ties, in  behalf  and  for  the  account  of  clients.4 

Brokers  for  Sale. — A  broker  for  sale  is  a  person  making  it  a  trade  to  find  pur- 
chasers for  those  who  wish  to  sell,  and  vendors  for  those  who  wish  to  buy,  and 
to  negotiate  and  superintend  the  making  of  the  bargain  between  them.5 


only  for  the  United  States  or  for  himself,  is 
not  a  "broker  or  banker  doing  business  as 
a  broker"  within  the  meaning  of  the  acts. 
U.  S.  v.  Fisk,  3  Wall.  (U.  S.)  445;  Warren  v. 
Shook,  91  U.  S.  704.  Nor  is  a  commission 
merchant  within  the  act.  Slack  v.  Tucker, 
23  Wall.  (U.  S.)  321. 

A  person  •  becomes  a  broker,  within  the 
meaning  of  the  statute,  only  when  making 
sales  and  purchases  in  his  business,  trade, 
profession,  means  of  getting  his  living,  or  of 
making  his  fortune;  but  the  act  includes  the 
entire  class  of  persons  engaged  in  the  busi- 
ness of  selling  stocks  and  coin.  Warren  v. 
Shook,  91  U.  S.  704.  See  also  Jackson  v. 
Hough,  38  W.  Va.  237. 

A  broker,  within  the  meaning  of  the  Ten- 
nessee revenue  laws,  is  an  agent  employed  to 
negotiate  sales  between  the  parties  for  a  com- 
pensation; and  therefore  a  person  who  only 
sells  stocks  and  bonds  bought  by  himself  for 
the  vendee  is  not  a  broker.  State  v.  Dun- 
tan,  16  Lea  (Tenn.)  75. 

A  Broker  Differs  from  a  Factor  in  that  he  has 
not  possession  of  the  goods  to  be  bought  or 
sold  for  his  principal,  and  consequently  has 
no  lien  on  them;  and  also  in  that  he  cannot 
buy  or  sell  in  his  own  name,  but  only  in  the 
name  of  his  principal.  Story  on  Agency,  § 
34  ;  Baring  v.  Corrie,  2  B.  &  Aid.  138  ; 
Crane  v.  Nolan,  19  L.  C.  Jur.  309;  Slack 
v.  Tucker,  23  Wall.  (U.  S.)  321;  Perkins  v. 
State,  50  Ala.  154;  Saladin  v.  Mitchell,  45  111. 
79;  Braun  v.  Chicago,  110  111.  188;  Haas  v. 
Ruston,  14  Ind.  App.  8;  Graham  v.  Duck- 
wall,  8  Bush  (Ky.)  12;  Butler  v.  Dorman,  68 
Mo.  298,  30  Am.  Rep.  795;  Bernshouse  v.  Ab- 
bott, 45  N.  J.  L.  531,  46  Am.  Rep.  789;  Third 
Nat.  Bank  v.  Snyder,  10  Mo.  App.  215;  Hig- 
gins  v.  Moore,  34  N.  Y.  417;  Spears  v.  Loague, 
6  Coldw.  (Tenn.)  422;  Price  v.  Wisconsin  M. 
&  F.  Ins.  Co.,  43  Wis,  276. 

Although  a  broker  has  generally  no  lien, 
he  may  have  a  lien  on  the  proceeds  in  his 
hands  of  a  sale,  for  his  commissions,  but  not 
for  a  general  balance.  Barry  v.  Boninger,  46 
Md.  59, 

Brokers  are  not  like  commission  merchants, 
to  buy  and  sell,  or  to  lend  or  borrow  money, 


4  C.  of  L.— 61. 


but  simply  to  procure  sales  or  loans.  They 
negotiate  bargains,  carry  communications  to 
and  from  the  parties  respectively,  and  they 
or  their  agents  conclude  the  bargains.  Beal 
v.  McKiernan,  6  La.  407.  See  the  title  Fac- 
tors or  Commission  Merchants. 

The  Characters  of  Factor  and  Broker  are  Fre- 
quently Combined,  the  broker  having  posses- 
sion of  what  he  is  employed  to  sell,  or  being 
empowered  to  obtain  possession  of  what  he 
is  employed  to  purchase.  Properly  speaking, 
in  these  cases  he  is  factor.  1  Dell  s  Com. 
(4th  ed.)  386,  §  409,  quoted  in  Haas  v.  Rus- 
ton, 14  Ind.  App.  8. 

1.  Rap.  &  Lawr.  L.  Diet.;  Shepherd  v.  Hed- 
den,  29  N.  J.  L.  340. 

Pennsylvania — Broker's  Commissions  Subject  to 
Attachment. — In  Pennsylvania  it  seems  that 
a  broker's  commissions  are  not  exempt  from 
attachment  by  virtue  of  the  Act  of  April  15, 
1845  (P.  L.  460),  which  provides  that  the 
wages  of  any  laborer,  or  the  salary  of  any 
person  in  public  or  private  employment,  shall 
not  be  liable  to  attachment  in  the  hands  of 
the  emplover.  Hamberger  v.  Marcus,  157 
Pa.  St.  133. 

2.  Bouvier's  L.  Diet.;  Com.  v.  Yerkes,  119 
Pa.  St.  272.  See  the  title  Bill  and  Note 
Brokers,  ante,  p.  51. 

3.  Bouvier's  L.  Diet. 

Produce  Broker  under  United  States  Internal- 
revenue  Act. — Section  79  of  the  United  States 
Internal-revenue  Act  of  1866  denned  a  prod- 
uce broker  to  be  a  person  "whose  occupa- 
tion it  is  to  buy  or  sell  agricultural  or  farm 
products."  It  was  held  that  a  person  was  a 
produce  broker,  within  this  definition,  who 
raised  vegetables  upon  his  land,  and  sold  the 
same  from  a  wagon  at  the  public  market 
upon  the  streets  of  a  neighboring  city.  U. 
S.  v.  Simons,  1  Abb.  (U.  S.)  470,  7  Phila.  (Pa.) 
607. 

A  Grain  or  Produce  Broker  is  one  who  nego- 
tiates sales  of  grain  or  produce  of  others 
without  having  its  possession.  Braun  v. 
Chicago,  no  111.  188. 

4.  Century  Diet.  See  tne  title  Stock  Bro- 
kers. 

5.  Blackburn  on  Sales  81;  Campbell  on 
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Authority  Defined  hy  Usage. 


Real-estate  Brokers. — Rcal-cstatc  brokers  are  those  who  negotiate  between  the 
buyer  and  the  seller  of  real  property,  either  finding  a  purchaser  for  one  desirous 
to  sell,  or  vice  versa ;  they  also  manage  estates,  lease  or  let  property,  collect 
rents,  and  negotiate  loans  on  bonds  and  mortgages.1 

ship  Brokers. — Ship  brokers  are  those  employed  in  the  buying  and  selling  of 
ships,  procuring  cargoes  on  freight,  and  adjusting  the  terms  of  charter- 
parties.8 

Custom-house  Brokers. — A  custom-house  broker  is  a  person  authorized  to  act 
for  parties,  at  their  option,  in  the  entry  or  clearance  of  ships  and  the  transac- 
tion of  general  business.3 

Insurance  Brokers. — Insurance  brokers  are  those  who  effect  insurance  for  their 
employers,  and  act  as  middlemen  between  the  insurer  and  the  insured.4 

Pawnbrokers. — Pawnbrokers  are  those  who  lend  money  in  small  sums  on  the 
security  of  personal  property,  generally  at  usurious  rates  of  interest.5 

Ticket  Brokers. — A  ticket  broker  is  a  dealer  in  railway  and  other  tickets  who 
shares  his  commission  with  his  customer,  or  who  purchases  unused  tickets  and 
coupons  at  cheap  rates  and  sells  them  at  a  slight  advance  but  for  less  than 
the  official  price.0 

Marriage  Brokers. — A  marriage  broker  is  a  person  who  intervenes,  for  a  con- 
sideration to  be  received  by  him,  between  a  man  and  a  woman,  for  the  pur- 
pose of  promoting  a  marriage  between  them.7 

IV.  Authority  of  Brokers— 1.  In  General. — The  authority  of  a  broker  may 
be  derived  from  the  express  instructions  of  his  principal,  or  from  the  recognized 
usages  of  trade,  or  it  may  be  implied  from  the  nature  and  conditions  of  his 
employment.8 

2.  Authority  Denned  by  Usage. — It  is  well  settled  that  the  authority  of  a 

broker  in  a  particular  case  may  be  determined  by  usage;9  and  where  a  person 
employs  a  broker  engaged  in  a  particular  business,  he  is  presumed  to  give  him 
authority  to  deal  according  to  the  well-established  usages  in  the  market  or 
trade,10  whether  such  usage  be  known  to  him  or  not.11 
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son,  L.  R.  7  C.  P.  97- 

1.  Rap.  &  Lawr.  L.  Diet.;  Little  Rock  v.- 
Barton,  33  Ark.  436;  Braun  v.  Chicago,  no 
111.  188.    See  the  title  Real-estate  Brokers. 

2.  McCulloch's  Commer.  Diet.,  quoted  in 
Wharton  on  Agency,  §  704.  See  Pott  v.  Tur- 
ner, 6  Bing.  702,  19  E.  C.  L.  211. 

3.  Bouvier's  L.  Diet. 

4.  Rap.  &  Lawr.  L.  Diet.  See  the  title  In- 
surance Brokers;  McKinney  v.  Alton,  41 
111.  App.  508.  See  Bernheimer  v.  Leadville, 
14  Colo.  523. 

5.  Bouvier's  L.  Diet.  See  the  title  Pawn- 
brokers. 

6.  Century  Diet.,  tit.  Scalper. 

7.  See  Bouvier's  L.  Diet.,  tit.  Marriage 
Brokage.  And  see  the  title  Illegal  Con- 
tracts. 

8.  See  the  notes  following;  and  infra,  this 
title,  Implied  Authority. 

9.  Authority  Defined  by  Usage.— Cropper  v. 
Cook,  L.  R.  3  C.  P.  194;  Young  v.  Cole,  3 
Bing.  N.  Cas.  724,  32  E.  C.  L.  302;  Taliaferro 
v.  Baltimore  First  Nat.  Bank,  71  Md.  200; 
Merwin  v.  Hamilton,  6  Duer  (N.  Y.)  244; 
Sumner  v.  Stewart,  69  Pa.  St.  321.  See  also 
the  title  Agency,  vol.  1,  p.  996. 

The  authority  of  a  broker  varies  in  differ- 
ent trades  and  different  markets.  Cropper  v. 
Cook,  L.  R.  3  C.  P.  194. 

Where  a  contract  for  the  purchase  and  sale 
of  shares  of  stock  has  been  entered  into  be- 


tween individuals  through  their  respective 
brokers,  or  with  the  intervention,  as  pur- 
chasers or  sellers,  of  jobbers,  members  of  the 
Stock  Exchange,  the  lawful  usages  and  rules 
of  the  Stock  Exchange  are  incorporated  into 
and  become  part  and  parcel  of  all  such  con- 
tracts, and  the  rights  and  liabilities  of  the 
parties  are  determined  by  the  operation  of 
these  rules  and  usages  upon  the  contracts; 
Bowring  v.  Shepherd,  L.  R.  6  Q.  B.  309; 
Grissell  v.  Bristowe,  L.  R.  4  C.  P.  36;  Coles 
v.  Bristowe,  L.  R.  4  Ch.  3.  See  the  title 
Stock  Brokers. 

10.  Employment  of  Broker  Presumed  Made  with 
Reference  to  Usages  of  His  Trade. — Mollett  v. 
Robinson.  L.  R.  5  C.  P.  646,  L.  R.  7  C.  P.  84; 
Pollock  v.  Stables,  12  Q.  B.  765,  64  E.  C.  L. 
765;  Graves  v.  Legg,  2  H.  &  N.  210;  Sutton 
v.  Tatham,  10  Ad.  &  El.  27,  37  E.  C.  L.  25. 
See  also  Lyon  v.  Culbertson,  83  111.  33,  25  Am. 
Rep.  349;  Horton  v.  Morgan,  6  Duer  (N.  Y.) 
56;  Whitehouse  v.  Moore,  13  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  142;  Burbridge  v.  Gumbel,  72 
Miss.  371. 

Knowledge  on  the  part  of  the  principal  that 
it  is  the  ordinary  course  of  business  for  the 
broker  to  deal  in  a  particular  way,  and  ac- 
quiescence by  silence,  amount  to  a  specific 
permission  to  so  act.  Sentance  v.  Hawlev,  13 
C.  B.  N.  S.  458,  106  E.  C.  L.  45S. 

11.  Knowledge  of  Usage  Not  Necessary. — Pol- 
lock v.  Stables,  12  Q.  B.  765,  64  E.  C.  L.  765; 
Sutton  v.  Tatham,  10  Ad.  &  El.  27,  37  E.  C.  L. 
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Authority  Defined  by  Usage. 


Qualification  of  the  Rule.— But  evidence  of  usage  to  show  the  authority  of  a 
broker  will  not  be  admitted  where  such  usage  is  unreasonable  1  or  against  pub- 
lic policy,*  or  in  direct  contravention  to  the  settled  rules  of  law  applicable  to 
the  case,3  or  where  its  effect  would  be  to  change  the  nature  of  the  contract 
between  the  parties.4    Nor  will  usage  authorize  dealings  of  an  illegal  or 


25;  Mollett  v.  Robinson,  L.  R.  5  C.  P.  646,  L. 
R.  7  C.  P.  84;  Whitehouse  v.  Moore,  13  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  142.  But  see  Gallup  v. 
Lederer,  1  Hun  (N.  Y.)  282. 

The  general  rule  undoubtedly  is,  that  in 
order  to  make  a  usage  binding,  it  must  be 
either  directly  known  to  the  parties,  or  else 
so  general  in  its  character  that  knowledge  of 
it  may  be  presumed.  Burnham  v.  Boston 
Marine  Ins.  Co.,  139  Mass.  399;  Southwestern 
Freight,  etc.,  Co.  v.  Stanard,  44  Mo.  82,  100 
Am.  Dec.  255. 

And  the  doctrine  stated  in  the  text  is  said 
to  rest  upon  the  principle  that  a  person  deal- 
ing in  a  particular  market  is  presumed  to  be 
acquainted  with  the  usages  thereof.  Clarke's 
Browne  on  Usages,  §  72. 

In  Walls  v.  Bailey,  49  N.  Y.  464,  10  Am. 
Rep.  407,  Folger,  J.,  speaking  of  this  class  of 
cases,  said:  "There  are  cases  of  principal 
and  agent  where  one  has  been  set  by  another 
to  do  acts  in  a  particular  business  to  be  done 
at  a  particular  locality,  as  on  stock  exchange, 
where  the  power  to  deal  is  a  privilege  ob- 
tained by  payment  of  a  fee,  and  is  restricted 
to  a  body  which  has,  for  its  regulation  and 
government,  come  under  certain  prescribed 
rules  or  established  usages;  and  as  the  agent 
could  not  do  the  will  of  his  principal,  nor 
could  the  principal  himself,  save  in  conform- 
ity with  those  rules  or  usages,  it  is  held  that 
the  principal  must  be  bound  thereby,  whether 
cognizant  of  them  or  not,  and  that  ignorance 
will  not  excuse  him." 

Fora  general  discussion  of  this  subject,  see 
the  title  Usages  and  Customs. 

1.  Unreasonable  Usage. — In  Hamilton  v. 
Young,  L.  R.  7  Ir.  289,  it  was  held  that  a 
usage  relied  upon  as  authorizing  stock 
brokers,  who  are  entitled  to  sell  stock  or 
shares  of  the  customer  for  the  realization  and 
payment  of  money  due  to  them  from  such 
customer,  to  take  over  to  themselves,  at  the 
price  of  the  day,  stock  or  shares  of  a  customer 
for  which  there  was  an  inadequate  demand, 
or  where  a  forced  sale  would  lower  the  sell- 
ing price,  was  unreasonable  and  could  not  be 
supported. 

For  other  examples  of  usages  held  unrea- 
sonable, see  Neilson  v.  James,  9  Q.  B.  Div. 
546,  51  L.  J.  Q.  B.  Div.  369,  46  L.  T.  N.  S. 
791;  Marye  v.  Strouse,  5  Fed.  Rep.  483;  De 
Cordova  v.  Barnum,  130  N.  Y.  615,  27  Am.  St. 
Rep.  538;  Evans  v.  Wain,  71  Pa.  St.  69. 

The  usage  or  custom  of  a  particular  busi- 
ness of  buying  or  selling  stocks  on  orders 
may  be  introduced  for  the  purpose  of  showing 
the  manner  in  which  an  order  received  may 
be  performed,  but  not  to  imply  an  authority 
to  execute  it  in  a  mode  which  the  law  would 
iegardas  unreasonable.  Rosenstock  v.  Tor- 
mey,  32  Md.  169,  3  Am.  Rep.  125;  Maxted  v. 
Paine,  L.  R.  4  Exch.  210.  See  the  title  Stock 
Brokers. 

2.  Usage  against  Public  Policy. — A  usage  of 


brokers  in  filling  orders  for  stock  deliverable 
at  any  time,  at  buyer's  option,  within  a  cer- 
tain period,  to  buy  the  stock  for  cash  or  on 
a  shorter  time  than  ordered,  and  to  deliver  it 
to  the  customer  at  the  end  of  the  stipulated 
time  at  an  increased  price  and  interest,  besides 
the  usual  commission,  is  bad,  as  against  sound 
policy  and  good  morals,  since  it  creates  in  the 
broker  an  interest  adverse  to  his  employer. 
Day  v.  Holmes,  103  Mass.  306. 

A  usage  which  gives  a  broker  an  interest 
at  variance  with  his  duty,  by  making  him  a 
principal  instead  of  a  mere  agent  between  the 
two  parties,  is  not  binding  on  the  principal, 
who,  being  ignorant  of  such  usage,  employs 
the  broker,  to  whom  the  usage  is  known,  to 
perform  the  ordinary  duties  of  a  broker. 
Robinson  v.  Mollett,  44  L.  J.  C.  P.  362,  L.  R. 
7  H.  L.  802,  L.  R.  5  C.  P.  646,  L.  R.  7  C.  P.  84. 

So  also  a  custom  of  brokers  to  act  for  both 
parties  and  receive  double  commissions  is 
bad.  Raisin  v.  Clark,  41  Md.  158,  20  Am. 
Rep.  66.  See  infra,  this  title,  Rights  of 
Broker  against  Principal — Right  to  Compen- 
sation— Broker  Acting  for  Both  Parties. 

3.  Markham  v.  Jaudon,  41  N.  Y.  235. 
Usage  to  Receive  Payment. — A  local  usage 

of  brokers  is  not  admissible  to  control  the 
rulesof  law  relating  to  brokerage;  thus  proof 
of  a  local  usage  of  brokers  to  receive  pay- 
ment was  excluded.  Higgins  v.  Moore,  34 
N.  Y.  417. 

Broker  Buying  in  His  Own  Name. — Where  a 
merchant  gave  orders  to  a  tallow  broker  in 
London  to  buy  certain  quantities  of  tallow  for 
him,  and  the  broker  did  not  buy  the  specified 
quantities  from  any  person,  though  he  sent 
bought  notes  in  the  usual  form,  "  Bought  of 
A.  on  your  account,"  but  before  and  after  the 
order  bought  from  various  persons,  in  his  own 
name,  larger  quantities  of  tallow,  proposing  to 
allot  to  his  principal  the  quantities  he  had 
desired  bought,  but  the  principal  refused 
to  accept  the  tallow,  and  the  broker  there- 
upon sold  it  and  brought  an  action  for  the 
difference,  it  was  held  that,  though  the  evi- 
dence showed  such  a  mode  of  dealing  to 
be  the  usage  in  the  London  tallow  market, 
the  action  was  not  maintainable  against  the 
principal,  who  did  not  appear  to  have  had 
knowledge  of  the  existence  of  such  usage. 
Robinson  v.  Mollett,  L.  R.  7  H.  L.  802,  L.  R. 
5  C.  P.  646.  See  also  Butcher  v.  Krauth,  14 
Bush  (Ky.)  713. 

A  usage  in  the  wool  trade  at  Liverpool, 
that,  when  a  broker  is  employed  to  buy  wool, 
he  may  either  contract  in  the  name  of  his 
principal,  or  may,  at  the  request  of  the  seller, 
without  communicating  the  fact  to  the  princi- 
pal, make  himself  personally  responsible  for 
the  price,  was  held  to  be  a  good  and  reason- 
able usage.  Cropper  v.  Cook,  L.  R.  3  C.  P. 
194. 

4.  Usage  Changing  the  Character  of  the  Con- 
tract.— Proof   of   a  custom  is  inadmissible 
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Implied  Authority. 


immoral  character  on  the  part  of  brokers.1 

u»age  Cannot  Control  instructions. — Nor  will  usage  be  allowed  to  take  the  prefer- 
ence over  express  instructions.2 

3.  Implied  Authority. — Like  other  agents,3  a  broker  ordinarily  has  implied 
authority  to  do  everything  necessary  to  effect  the  business  about  which  he  is 
employed,  unless  restricted  by  express  instructions  or  the  usages  of  trade.4 


when  effect  cannot  be  given  to  it  without 
making  a  new  contract  between  the  parties. 
Lombardo  v.  Case,  30  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  117;  Spear  v.  Hart,  3  Robt.  (N.  Y.) 
420;  Baker  v.  Drake,  66  N.  Y.  518,  23  Am. 
Rep.  80. 

The  usage  is  bad  if  its  effect  is  to  change 
the  essential  character  of  the  contract. 
Mollett  v.  Robinson,  L.  R.  5  C.  P.  646,  L.  R.  7 
L.  P.  84. 

Thus  evidence  of  a  usage  of  merchandise 
brokers  to  warrant  goods  sold  by  them  to  be 
of  a  merchantable  quality  is  inadmissible,  as 
this  enlarges  the  principal's  liability.  Dodd 
f.  Farlow,  n  Allen  (Mass.)  426,  87  Am.  Dec. 
726. 

1.  Usage  to  Deal  in  Unlawful  Manner. — Proof 
of  a  usage  of  brokers  in  New  York  City 
to  sell  choses  in  action  pledged  to  them  in  a 
mode  unauthorized  by  law  was  held  inadmis- 
sible.   Wheeler  v.  Newbould,  16  N.  Y.  392. 

So  also  of  stock  pledged  to  brokers. 
Dykers  v.  Allen,  7  Hill  (N.  Y.)  497,  42  Am. 
Dec.  87.    See  the  title  Stock  Brokers. 

2.  Usage  Cannot  Control  Instructions. — Rich 
v.  Boyce,  39  Md.  314;  Dykers  v.  Allen,  7  Hill 
(N.  Y.)  497,  42  Am.  Dec.  87. 

Thus  proof  that,  by  a  county  custom,  pur- 
chasers of  land  were  not  required  to  pay  cash, 
though  the  terms  of  sale  were  for  cash,  will 
not  sustain  a  contract  made  by  a  broker  in 
violation  of  an  instruction  to  sell  for  one- 
third  cash.  Wanless  v.  McCandless,  38  Iowa 
20. 

3.  See  the  title  Agency,  vol.  1,  pp.  997, 
1002,  1010. 

4.  Implied  Authority — Illustrations — Signing 
Bought  and  Sold  Notes. — Thus  the  authority 
of  a  broker  to  sign  bought  and  sold  notes 
is  implied.  Parton  v.  Crofts,  16  C.  B.  N.  S. 
11;  Greaves  v.  Legg,  34  Eng  L.  &  Eq.  489; 
Saladin  v.  Mitchell,  45  111.  79.  See  also  the 
title  Bought  and  Sold  Notes. 

Making  Binding  Representations  as  to  Notes 
Sold. — A  broker's  power  to  negotiate  for  the 
sale  of  a  promissory  note  implies  the  power 
to  give  all  necessary  information,  and  any 
false  representations  made  in  regard  to  it 
will  bind  the  principal.  McBean  v.  Fox,  1 
111.  App.  177.  See  the  title  Bill  and  Note 
Brokers,  vol.  4,  p.  52. 

Sale  by  Sample— Warranty. — A  broker  em- 
ployed to  sell  goods  by  sample  ordinarily 
has  power  to  bind  his  principal  by  a  war- 
ranty. Andrews  v.  Kneeland,  6  Cow.  (N.  Y.) 
534;  Boorman  v.  Jenkins,  12  Wend.  (N.  Y.) 
566,  27  Am.  Dec.  158;  Waring  v.  Mason,  18 
Wend.  (N.  Y.)  425.  See  the  title  Warranty. 
Compare  Dodd  v.  Farlow,  11  Allen  (Mass.)  426, 
87  Am.  Dec.  726. 

To  Borrow  on  Mortgage — Submitting  Title 
to  Counsel. — A  loan  broker  to  whom  applica- 
tion is  made  for  a  loan  has  implied  authority 
to  agree  that  "  full  brief  of  title  and  searches, 


with  opinion  of  counsel,  will  be  required." 
Middleton  v.  Thompson,  163  Pa.  St.  112. 

Power  to  Rescind  Sale. — The  power  of  a 
broker  to  sell  does  not  imply  power  to  re- 
scind the  sale  when  once  made.  Saladin  v. 
Mitchell,  45  111.  79;  Kelly  v.  Kauffman  Mill- 
ing Co.,  92  Ga.  105.  But  he  may  do  so 
if  authorized  by  usage,  Young  v.  Cole 
3  Bing.  N.  Cas.  724,  32  E.  C.  L.  302.  Or 
when  forced  to  do  so  by  the  necessity 
of  the  case.  Thus  where  two  agents  were 
employed  to  effect  a  sale  of  cotton,  and  pro- 
cured a  purchaser  and  received  the  purchase 
money,  which,  in  accordance  with  their  prin- 
cipal's instructions,  they  deposited  with  a 
third  person,  but  being  unable  to  deliver  the 
cotton,  owing  to  the  war  between  the  states, 
one  of  the  agents  afterwards  rescinded  the 
sale,  and  returned  the  money  to  the  pur- 
chaser, and  it  did  not  appear  what  had 
become  of  the  cotton,  it  was  held  that  the 
owners  could  not  recover  the  price  from  the 
other  agent.  Macaulay  v.  Palmer,  125  N.  Y. 
742. 

Appropriating  Proceeds  of  Collateral.  —  A 
broker  who  has  obtained  a  loan  for  his  prin- 
cipal, and  holds  certain  chattels  as  securities 
therefor,  has  no  implied  authority  to  appro- 
priate the  proceeds  of  said  chattels  to  the 
payment  of  a  debt  due  to  him  by  his  princi- 
pal.   James's  Appeal,  89  Pa.  St.  54. 

Submitting  to  Arbitration. — The  broker  has 
no  implied  authority  to  submit  his  principal's 
case  to  arbitration.  Ingraham  v.  Whitmore, 
75  HI.  24. 

Broker  cannot  Sell  on  Credit. — Except  when 
specially  empowered  by  his  instructions,  or 
by  the  usage  of  trade,  a  broker  has  no  au- 
thority to  sell  on  credit.  Wiltshire  v.  Sims, 
1  Campb.  258;  Illinois  v.  Delafield,  8  Paige 
(N.  Y.)  527.  See  also  Boorman  v.  Brown,  3 
Q.  B.  511,  43  E.  C.  L.  843;  Deady  v.  Goode- 
nough,  5  U.  C.  C.  P.  163;  and  the  title 
Agency,  vol.  1,  p.  1014. 

When  Empowered  to  Buy  cannot  Pledge 
Credit. — A  broker  cannot,  where  he  is  em- 
powered to  buy,  borrow  the  money  in  his 
principal's  name  to  make  the  purchase. 
Indiana  Bank  v.  Bugbee,  1  Abb.  App.  Dec. 
(N.  Y.)  86.  See  also  the  title  Agency,  vol.  1, 
p.  1020. 

A  Real-estate  Broker  Has  No  Implied  A  uthor- 
ily  to  Sign  a  Contract  of  Sale  in  the  name  of 
his  principal.  Duffy  v.  Hobson,  40  Cal.  240, 
6  Am.  Rep.  617;  Treat  v.  de  Celis,  41  Cal.  202; 
Everman  v.  Herndon,  71  Miss.  823,  citing  2 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  592; 
Morris  v.  Ruddy,  20  N.  J.  Eq.  236;  Lindley 
v.  Keim,  54  N.  J.  Eq.  418;  Coleman  v.  Gar- 
rigues,  18  Barb.  (N.  Y.)  60;  Roach  v.  Coe,  I 
E.  D.  Smith  (N.  Y.)  175;  Halsey  v.  Monteiro, 
92  Va.  581;  Carstens  v.  McReavy,  I  Wash. 
St.  359,  citing  2  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  573. 
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4.  Particular  Authorities  Considered— a.  To  Receive  Payment. — A  broker 
has  ordinarily  no  authority  to  receive  payment  for  property  sold  by  him  for 
his  principal,  and  a  purchaser  who  pays  the  broker  does  so  at  his  own  risk; 
such  payment  does  not  discharge  him  from  liability  to  the  principal  unless  the 
authority  of  the  broker  to  receive  payment  be  express  or  may  reasonably  be 
implied  from  the  circumstances.1 

b.  To  Contract  in  His  Own  Name. — A  broker  has  ordinarily  no 
authority  to  make  a  contract  in  his  own  name,  but  should  contract  in  the 
name  of  his  principal;2  and  if  the  broker  contracts  in  his  own  name  without 
disclosing  his  principal,  the  latter  acquires  the  same  rights  under  the  contract 
as  if  it  had  been  made  in  his  name,3  and  no  set-off  will  be  allowed  against 
him  for  a  debt  due  by  the  broker  to  the  party  with  whom  the  contract  is 
made.4 


If  the  broker  brings  the  parties  together, 
and,  on  their  having  made  the  agreement, 
reduces  it  to  writing  with  their  knowledge 
and  assent,  his  authority  to  do  so  will  be  im- 
plied; but  their  knowledge  is  not  to  be  in- 
ferred from  the  mere  act  of  writing  in  their 
presence.  Lawrence  v.  Gallagher,  42  N.  Y. 
Super.  Ct.  309.  See  the  title  Real  Estate 
Brokers. 

!.  Broker  Not  Authorized  to  Receive  Payment. 

— Story  on  Agency,  §§  61,  106;  Baring  v. 
Corrie,  2  B.  &  Aid.  137;  Kymer  v.  Suwer- 
cropp,  1  Campb.  109;  Mynn  v.  Joliffe,  1  M. 
&  Rob.  326;  Saladin  v.  Mitchell,  45  111.  79; 
Graham  v.  Duckwall,  8  Bush  (Ky.)  12; 
Bassett  v.  Lederer,  3  Thomp.  &  C.  (N.  Y.) 
671;  Higgins  v.  Moore,  34  N.  Y.  417;  Har- 
rison v.  Ross,  44  N.  Y.  Super.  Ct.  230.  See 
also  Catterall  v.  Hindle,  L.  R.  2  C.  P.  368; 
and  the  title  Payment. 

A  broker  selling  by  sample  on  credit  and 
not  having  the  goods  in  his  possession  has 
no  implied  authority  to  receive  payment. 
Butler  v.  Dorman,  68  Mo.  298,  30  Am.  Rep. 
795- 

Where  a  broker,  who  was  not  intrusted 
with  the  possession  of  the  property,  con- 
tracted in  his  own  name  to  sell  the  same  to 
a  vendee,  who  had  no  knowledge  that  the 
broker  was  not  the  real  owner,  but  dealt 
with  him  as  such,  and  the  broker  notified  his 
principals  that  he  had  sold  for  them,  and 
directed  where  to  ship  the  property  to  the 
purchaser,  and  they,  without  any  knowledge 
that  the  broker  had  contracted  in  his  own 
name,  and  without  any  conduct  on  their 
part  clothing  the  broker  with  authority  to 
receive  payment  for  them,  or  any  possession, 
actual  or  constructive,  of  the  property,  de- 
livered the  same  to  the  vendee,  it  was  held 
that  payment  by  the  purchaser  to  the  broker 
under  such  circumstances  was  not  a  bar  to 
the  right  of  recovery  by  the  owner.  Crosby 
v.  Hill,  39  Ohio  St.  100.  Compare  Cropper  v. 
Cook,  L.  R.  3  C.  P.  194. 

Where  an  agent  was  authorized  to  con- 
tract for  sale,  sell,  and  convey  land,  it  was 
held  under  the  contract  that  payments  made 
to  the  agent  were  binding  on  the  principal. 
Peck  v.  Harriott,  6  S.  &  R.  (Pa.)  146,  9  Am. 
Dec.  415. 

Where  the  Name  of  Principal  is  Not  Disclosed, 

payment  to  the  broker  is  good  although  the 
purchaser  knew  that  the  broker  was  acting 
as  agent;  but  such  payment  is  not  good  if  it 
varies  from  the  terms  of  the  original  con- 


tract, nor  is  evidence  of  a  custom  to  that 
effect  admissible.  Campbell  v.  Hassell,  1 
Stark.  233,  2  E.  C.  L.  94.  See  also  Blackburn 
v.  Scholes,  2  Campb.  343;  Favenc  v.  Bennett, 
11  East  36. 

Principal  Paying  His  Own  Broker. — Where 

an  oil  broker  bought  oil  from  the  plaintiffs, 
informing  them  that  he  was  buying  for  prin- 
cipals (the  defendants),  without  stating  who 
they  were,  the  terms  of  the  sale  being  "cash 
on  or  before  delivery, "and  the  plaintiffs  deliv- 
ered the  oil  without  insisting  on  prepayment, 
and  the  defendants  paid  the  broker,  not 
knowing  that  the  plaintiffs  had  not  been 
paid,  and  the  broker  soon  after  stopped  pay- 
ment, it  was  held,  in  an  action  for  the  price, 
that,  under  these  circumstances,  the  fact  that 
the  defendants  had  paid  the  broker  did  not 
preclude  the  plaintiffs  from  suing  them  un- 
less they  had  by  their  conduct  induced  the 
defendants  before  such  payment  to  believe 
that  the  broker  had  paid  them,  and  this  was 
not  to  be  inferred  from  their  merely  not  in- 
sisting on  prepayment,  in  the  absence  of  an 
invariable  custom  to  that  effect.  Irvine  v. 
Watson,  5  Q.  B.  Div.  414,  49  L.  J.  Q.  B.  Div. 
531- 

2.  Haas  v.  Ruston.  14  Ind.  App.  8.  See 
the  notes  immediately  following. 

3.  Principal  may  Sue  on  Contracts  Made  by 
Broker  in  His  Own  Name. — If  a  broker  sell  the 
goods  of  his  principal  in  his  own  name  with- 
out some  special  authority  so  to  do,  inasmuch 
as  he  exceeds  his  proper  authority  the  prin- 
cipal will  have  the  same  rights  and  remedies 
against  the  purchaser  as  if  his  name  had 
been  disclosed  by  the  broker.  Graham  v. 
Duckwall,  8  Bush  (Ky.)  12;  Story  on  Agency, 
§  28.    See  the  title  Agency,  vol.  r,  p.  1168. 

Where  goods  are  purchased  by  a  broker 
without  disclosing  his  principal,  the  latter, 
when  discovered,  is  liable  for  the  purchase 
money,  and  may  sue  on  a  warranty  of  the 
goods.  Beebe  v.  Robert,  12  Wend.  (N.  Y.) 
413,  27  Am.  Dec.  132.  See  the  title  Agency, 
vol.  1,  p.  1139. 

But  in  Shaw  v.  Finney.  13  Met.  (Mass.)  453, 
where  a  broker  made  a  contract  for  the  pur- 
chase of  fish  for  another,  without  intimating 
to  the  vendor  that  he  was  not  buying  for 
himself,  and  the  memorandum  of  the  con- 
tract was  in  his  own  name,  it  was  held  that 
the  undisclosed  principal  could  not  maintain 
an  action  against  the  vendor  for  a  breach  of 
the  contract. 

4.  Baring  v.  Corrie,  2  B.  &  Aid.  137;  War* 
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c.  To  ACT  AS  AGKNT  OF  BOTH  PARTIES. — A  broker  is  primarily  the  agent 
of  the  part)'  by  whom  he  is  originally  employed,  and  he  becomes  the  agent  of 
the  other  party  only  when  the  bargain  or  contract  is  definitely  settled  as  to  its 
terms  between  the  principals,  in  which  case  he  may  act  as  the  agent  of  both 
parlies  in  making  the  memorandum  of  sale.1  A  broker  cannot  act  as  the 
agent  of  both  parties  where  their  interests  are  conflicting.  Thus  *a  broker 
employed  to  sell  cannot  act  at  the  same  time  as  the  agent  of  the  purchaser,  for 
in  that  case  the  duty  he  owes  to  one  principal  to  sell  for  the  best  price  obtain- 
able is  essentially  inconsistent  with  and  repugnant  to  the  duty  he  owes  to  the 
other  to  buy  at  the  lowest  possible  price,  and  there  would  necessarily  be 
danger  that  the  rights  of  one  principal  would  be  sacrificed  to  promote  the 
interests  of  the  other.2 

d.  To  Buy  from  or  Sell  to  Himself.— A  broker  employed  to  sell 
goods  for  his  principal  cannot  buy  them  for  himself;3  nor  can  a  broker 
employed  to  buy,  buy  his  own  goods  unless  the  principal,  with  full  knowledge 
of  the  facts,  assents  to  the  transaction.4  This  rule  is  inflexible,  and  it  is 
immaterial  that  the  broker  acts  in  good  faith  and  works  no  injury  to  his  prin- 
cipal, or  even  that  the  transaction  is  more  advantageous  to  the  principal  than 
if  had  with  a  stranger.5 

The  Reason  of  the  Rule  is  that,  if  the  broker  were  permitted  to  buy  from  or  sell 
to  himself,  there  would  be  combined  in  him  the  incompatible  relations  of 


ing  v.  Favenck,  I  Campb.  85;  Bernshouse  v. 
Abbott,  45  N.  J.  L.  531,  46  Am.  Rep.  789; 
Bliss  v.  Bliss,  7  Bosw.  (N.  Y.)  339.  See  also 
Gordon  v.  Church,  2  Cai.  (N.  Y.)  299;  Fisher 
v.  Brown,  104  Mass.  259,  6  Am.  Rep.  235;  and 
the  titles  Agency,  vol.  1,  p.  1170;  Set-off, 
Recoupment,  and  Counterclaim. 

1.  May  Act  for  Both  Parties  in  Making  Memo- 
randum.— Story  on  Agency,  §  31;  Galgate 
Ship  Co.  v.  Starr,  58  Fed.  Rep.  902,  quoting 
2  Am.  and  Eng.  Encvc.  of  Law  (1st  ed.)  577; 
Saladin  v.  Mitchell,  45  111.  79;  Woods  v. 
Rocchi,  32  La.  Ann.  210;  Coddington  v.  God- 
dard,  16  Gray  (Mass.)  436;  Hinckley  v.  Arey, 
27  Me.  362;  Schlesinger  v.  Texas,  etc.,  R. 
Co.,  13  Mo.  App.  471. 

A  broker  may  act  for  both  parties  in  exe- 
cuting the  memorandum  of  sale.  Graves  v. 
Legg,  2  H.  &  N.  210;  Trueman  v.  Loder,  11 
Ad.  &  El.  589,  39  E.  C.  L.  178. 

A  broker  acting  as  the  agent  of  both  par- 
ties in  completing  a  contract  of  sale  is  em- 
powered to  do  all  that  is  necessary  to  make 
the  bargain  valid  and  binding  in  law.  Thus 
he  may  make  the  requisite  memorandum  to 
satisfy  the  statute  of  frauds.  Coddington  v. 
Goddard,  16  Gray  (Mass.)  436. 

2.  Broker  cannot  Act  for  Both  Parties  where 
Their  Interests  Conflict. — Farnsworth  v.  Hem- 
mer,  1  Allen  (Mass.)  494,  79  Am.  Dec.  756; 
Webb  v.  Paxton,  36  Minn.  532;  Dunlop  v. 
Richards,  2  E.  D.  Smith  (N.  Y.)  181;  Pugsley 
v.  Murray,  4  E.  D.  Smith  (N.  Y.)  245;  Cas- 
sard  v.  Hinman,  6  Bosw.  (N.  Y.)  8;  Everhart 
v.  Searle,  71  Pa.  St.  256;  Meyer  v.  Hanchett, 
39  Wis.  419,  43  Wis.  246.  See  also  infra,  this 
title,  Rig  lit  to  Compensation — Broke?-  Acting 
for  Both  Parties  ;  and  the  title  Agency,  vol.  I, 
pp.  1073,  1 1 13 

3.  Broker  cannot  Sell  to  Himself —Stewart  v. 
Mather,  32  Wis.  344.  See  the  title  Agency, 
vol.  1,  p.  1077. 

Where  an  agent  to  sell  property  becomes 
the  purchaser  in  fact  at  a  sale  made  by  him- 


self, the  sale  is  prima  facie  voidable  by  the 
principal,  and  to  sustain  it  the  agent  must 
prove  the  facts  that  make  it  valid,  as  that, 
with  full  knowledge  of  its  character  and  of 
all  the  facts,  the  principal  consented  to  it. 
Tilleny  v.  Wolverton,  46  Minn.  256. 

A  contract  by  a  broker  to  sell  land  to  his 
partner  will  not  be  enforced  against  the 
owner.    Fry  v.  Piatt,  32  Kan.  62. 

Where  a  real-estate  agent  for  the  sale  of 
land  bought  for  himself,  jointly  with  the 
ostensible  purchaser,  in  whose  name  only 
the  purchase  was  made,  it  was  held  that  the 
purchase  was  void,  as  being  a  constructive 
fraud  upon  the  owner.  Hughes  v.  Washing- 
ton, 72  111.  84. 

A  Broker's  Clerk  who  has  access  to  the  cor- 
respondence between  the  broker  and  his 
principal  cannot  purchase  the  principal's 
property.  Gardner  v.  Ogden,  22  N.  Y.  327. 
78  Am.  Dec.  192. 

4.  Broker  cannot  Buy  from  Himself. — Taus- 
sig v.  Hart,  58  N.  Y.  425;  Conkey  v.  Bond,  36 
N.  Y.  427,  affirtning  34  Barb.  (N.  Y.)  276. 
See  the  title  Agency,  vol.  1,  p.  1077. 

A  broker  cannot  purchase  grain  for  his 
principal  from  a  member  of  the  broker's  firm 
under  a  fictitious  name  without  the  princi- 
pal's consent.    Connor  v.  Black,  119  Mo.  126. 

Ostensible  Purchase  from  Stranger. — Where  a 
stock  broker,  employed  to  purchase  canal 
shares,  bought  them  from  the  ostensible 
owner,  who  afterwards  turned  out  to  be  a 
mere  trustee  for  the  broker,  it  was  held,  irre- 
spectively of  the  question  of  the  fairness  of 
the  price,  that  the  transaction  was  void  on 
grounds  of  public  policy.  Gillett  v.  Pepper- 
corne,  3  Beav.  78. 

5.  Taussig  v.  Hart,  58  N.  Y.  425.  See  also 
Gillett  v.  Peppercorne,  3  Beav.  78. 

The  fact  that  a  broker  employed  to  sell 
buys  for  himself  at  the  price  at  which  he 
was  authorized  to  sell  does  not  make  the 
sale  valid.  Tilleny  -'.Wolverton,  46  Minn.  256. 
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purchaser  and  seller,  and  an  interest  adverse  to  that  of  his  principal  would  be 
created  such  as  would  ordinarily  lead  to  a  violation  of  his  duty  as  agent.1 

5.  Delegation  of  Authority. — Inasmuch  as  a  person  employs  a  broker  from 
the  opinion  he  entertains  of  his  personal  skill  and  integrity,  a  broker  has  no 
right  to  delegate  his  authority  to  another  without  the  consent  of  his  prin- 
cipal.2 

Ministerial  Duties  may  be  Delegated. — Where,  however,  the  act  to  be  performed  is 
of  a  purely  ministerial  or  mechanical  character,  involving  the  exercise  of  no 
discretion  or  skill,  this  rule  does  not  apply,  and  the  broker  may  authorize 
another  to  act  for  him  on  behalf  of  the  principal.3 

Effect  of  Usage. — So  also  a  broker  may  delegate  his  authority  when  this  is 
permitted  by  the  usages  of  trade.4 

6.  Revocation  of  Authority. — The  authority  of  a  broker,  when  not  coupled 
with  an  interest,  may  be  revoked  at  any  time  before  the  consummation  of  the 
negotiations  about  which  he  is  employed.5  The  interest  arising  from  commis- 
sions is  not  such  an  interest  as  will  render  the  authority  irrevocable.6 

Where  Several  Brokers  are  Employed  independently  about  the  same  transaction, 
the  accomplishment  of  the  object  of  the  agency  by  one  operates  as  a  revoca- 
tion of  the  authority  of  the  others,  and  third  persons  subsequently  dealing  with 
them  do  so  at  the  risk  of  such  revocation  ;  and  no  action  for  damages  will  lie 
in  such  case  against  the  principal  unless  the  nature  of  his  contract  with  the 
broker  is  such  as  to  estop  him  from  setting  up  the  revocation.7 


1.  Stewart  v.  Mather,  32  Wis.  344. 

2.  Broker  cannot  Delegate  His  Authority. — 

Cockran  v.  Irlam,  2  M.  &  S.  301;  Henderson 
v.  Barnewall,  1  Y.  &  J.  387;  Williams  v. 
Woods,  16  Md.  220;  Elwell  v.  Chamberlain,  2 
Bosw.  (N.  Y.)  230.  See  the  title  Agency,  vol. 
1,  p.  972,978. 

3.  Williams  v.  Woods,  16  Md.  220. 

In  this  case  it  was  held  that  a  broker  hav- 
ing made  a  contract  of  sale  may  authorize  his 
clerk  to  make  and  sign  an  entry  or  memo- 
randum thereof,  under  the  broker's  direction 
and  in  his  presence,  so  as  to  bind  the  parties 
named  in  the  contract.  See  also  the  title 
Agency,  vol.  1,  p.  978. 

False  Representations  by  Sub-Agent. — Where 
a  broker  employed  to  sell  a  promissory  note 
employed  another  person  as  his  agent  to  sell 
it  for  him,  and  such  agent  by  false  represen- 
tations sold  the  note  to  a  third  person,  receiv- 
ing in  payment  a  check  drawn  to  himself, 
which  he  indorsed  and  delivered  to  the 
broker,  who  delivered  it  to  the  original  owner 
of  the  note,  and  the  latter,  upon  payment 
being  stopped,  sued  on  the  check,  it  was  held 
that  the  false  representations  of  the  broker's 
agent  were  of  the  same  effect  as  if  made  by 
the  broker  himself,  and  that  the  plaintiff  could 
not  recover.  Elwell  v.  Chamberlain,  2  Bosw. 
(N.  Y.)  230. 

4.  See  the  title  Agency,  vol.  1,  p.  979. 

Thus  stock  brokers  may  act  through  sub- 
agents  where  the  purchase  or  sale  is  to  be 
made  in  a  distant  city.  Rosenstock  v.  Tor- 
mey,  32  Md.  169,  3  Am.  Rep.  125;  Allen  v. 
McConihe,  124  N.  Y.  342;  Gheen  v.  Johnson, 
90  Pa.  St.  38.    See  the  title  Stock  Brokers. 

See  also  the  following  instances  of  delega- 
tion of  authority  by  broker:  Trueman  v. 
Loder,  11  Ad.  &  El.  589,  39  E.  C.  L.  178;  Van 
Lien  v.  Byrnes,  I  Hilt.  (N.  Y.)  133;  Corning 


v.  Calvert,  2  Hilt.  (N.  Y.)  56;  Lamson  v.  Sims, 
48  N.  Y.  Super.  Ct.  281. 

Revocation  of  Broker's  Authority.  —  Benjamin 
on  Sales,  §  305.  Farmer  v.  Robinson,  2  Campb. 
339,  note;  Warwick  v.  Slade,  3  Campb.  127. 

6.  Chambers  v.  Seay,  73  Ala.  372;  Brown 
v.  Pforr,  38  Cal.  550;  Blumenthal  v.  Goodall, 
89  Cal.  251;  Coffin  v.  Landis,  46  Pa.  St.  426. 
See  the  title  Agency,  vol.  1,  pp.  1216-1228. 

A  principal  may  revoke  the  authority  of  a 
broker  after  he  has  agreed  to  sell,  but  before 
sale  note  is  made  out.  Farmer  v.  Robinson, 
2  Campb.  389,  note.  So  also  in  the  case  of 
an  insurance  broker.  Warwick  v.  Slade,  3 
Campb.  127. 

The  mere  fact  that  the  broker  is  required 
by  the  contract  to  perform  the  service  within, 
a  specified  time  does  not  render  hisauthority 
irrevocable.     Brown  v.  Pforr,  38  Cal.  550. 

The  Death  of  the  Principal  operates  as  a  rev- 
ocation of  the  authority  of  an  agent  to  sell 
land.  Shisler's  Estate,  2  Pa.  Dist.  Rep.  588; 
Scruggs  v.  Driver,  31  Ala.  274.  See  the  title 
Agency,  vol.  1.  p.  1222  et  seq. 

Expiration  of  Authority. — A  custom  that  in  a 
particular  trade  the  authority  of  a  broker  ex- 
pires on  the  day  it  is  given  may  be  shown  to 
avoid  a  sale  made  by  him.  Dickinson  v.  Lil- 
wall,  4  Campb.  279,  1  Stark.  128,  2  E.C.L.  57. 
See  also  Hodgson  v  Davies,  2  Campb.  533. 

6.  See  the  title  Agency,  vol.  1,  p.  1218. 
Stier  v.  Imperial  L.  Ins.  Co.,  58  Fed.  Rep. 
843- 

An  Interest  in  the  Proceeds  does  not  render 
the  authority  irrevocable.  Chambers  v.  Seay, 
73  Ala.  372;  Barr  v.  Schroeder,  32  Cal.  609; 
Hamilton  v.  Frothingham,  59  Mich.  253: 
Green  t/.Cole,  103  Mo.  70;  Shisler's  Estate,  2 
Pa.  Dist.  Rep.  5S8;  Coffin  v.  Lanc'is,  46  Pa. 
St.  426. 

7.  Ahern  v.  Baker,  34  Minn.  98. 
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BROKERS.     Broker  must  Exercise  Reasonable  Skill. 


V.  Liability  of  Broker  to  Principal — 1.  Broker  must  Obey  Instructions. — Like 

Other  agents,  a  broker  is  bound  to  obey  his  instructions,  and  he  will  be  liable 
to  his  principal  for  a  failure  to  do  so  ; 1  and  no  usage  or  custom  will  authorize 
a  departure  from  positive  instructions.* 

2.  Broker  must  Exercise  Reasonable  Skill  and  Diligence.— A  broker  is  bound  to- 
exercise  reasonable  skill  and  diligence  in  the  transaction  of  the  business  in- 
trusted to  him,  and  he  will  be  responsible  to  his  principal  for  any  loss  resulting 
from  his  failure  to  do  so;3  and  any  loss  the  principal  may  have  sustained  on 
account  of  Hhe  broker's  negligence  maybe  set  off  against  the  latter's  claim 
for  commissions.4 

But  where  the  Broker  Acts  in  Good  Faith,  and  uses  reasonable  skill  and  diligence,  he 
will  not  be  liable  for  a  loss  occasioned  by  his  mistake.5 


1.  See  the  title  Agency,  vol.  i,  p.  1062; 
Galligher  v.  Jones,  129  U.  S.  193;  Parsons  v. 
Martin.  11  Gray  (Mass.)  in. 

Liability  to  Principal  for  Breach  of  Instructions. 

— A  broker  authorized  to  sell  goods  at  a  cer- 
tain price,  who  sells  for  less,  is  liable  to  his 
principal  for  a  breach  of  duty.  Dufresne  v. 
Hutchinson,  3  Taunt.  117. 

A  broker  employed  to  sell  for  cash  is  liable 
in  tort  if  in  violation  of  his  instructions  he 
delivers  goods  without  receiving  payment 
and  the  purchasers  become  bankrupt.  Boor- 
man  v.  Brown,  3  Q.  B.  511,  43  E.  C.  L.  843. 

Where  cotton  brokers  were  instructed  by 
the  plaintiff  to  buy  fifty  bales  of  cotton  for 
him,  and  they,  being  also  employed  by  other 
principals,  made  a  contract  in  their  own 
names  for  five  hundred  bales,  and  informed 
the  plaintiff  that  they  had  bought  fifty  bales 
for  him,  and  he  paid  them  a  part  of  the  pur- 
chase money,  it  was  held  that  he  could  re- 
cover back  the  money  as  upon  a  failure  of 
consideration,  since  the  brokers  had  never 
made  the  contract  which  he  had  authorized 
them  to  make.  Bostock  v.  Jardine,  3  H.  & 
C.  700. 

2.  Usage  cannot  Control  Positive  Instructions. 

— A  broker  acting  under  a  written  authority 
contained  in  a  letter  is  bound  to  regard  the 
instructions  given  him  in  every  particular, 
and  no  usage  or  custom  authorizing  a  differ- 
ent course  can  affect  the  legal  rights  of  the 
parties,  nor,  if  fully  proved,  will  the  law  sus- 
tain or  tolerate  it.  Parsons  v.  Martin,  11 
Gray  (Mass.)  in.  See  also  the  title  Agency, 
vol.  1,  p.  1062. 

3  Broker  must  Exercise  Reasonable  Skill  and 
Diligence. — Solomon  v.  Barker,  2  F.  &  F.  726; 
Main  waring  v.  Brandon,  2  Moore  125;  Boor- 
man  v.  Brown,  3  Q.  B.  511,  43  E.  C.  L.  843; 
Stewart  v.  Muse,  62  Ind.  385;  Isham  v.  Post, 
71  Hun  (N.  Y.)  184,  3  Misc.  Rep.  (N.  Y.)  184; 
Zimmermann  v.  Heil,  86  Hun  (N.  Y.)  114,  2 
N.  Y.  Ann.  Cas.  103.  See  also  the  title 
Agency,  vol.  1,  p.  1063. 

The  law  implies  an  obligation  on  the  part 
of  brokers  that  they  will  exercise  competent 
skill  and  proper  care  in  the  service  they  un- 
dertake to  perform,  but  it  neither  implies  nor 
requires  more  than  this.  Gheen  v.  Johnson, 
90  Pa.  St.  38. 

4.  A  Money-lender  Who  Receives  Money  to  In- 
vest is  bound  to  exercise  reasonable  skill  and 
prudence.  By  his  business  he  holds  himself 
out  as  possessing  competent  skill  to  deter- 
mine what  reasonable  care  and  prudence  re- 


quire on  his  part.  If  he  fails  to  exercise 
these,  and  through  his  negligence  the  money 
is  lost,  he  is  liable  to  make  it  good.  McFar- 
land  v.  McClees  (Pa.  1886),  5  Atl.  Rep.  50. 

Lending  on  Encumbered  Security. — A  loan- 
broker  is  liable  to  a  lender  on  real  estate  for 
negligently  loaning  his  principal's  money  on 
property  which  was  already  encumbered. 
Shipherd  v.  Field,  70  111.  438. 

Where  a  broker,  through  negligence,  loaned 
his  principal's  money  on  a  second  mortgage, 
while  he  should  have  loaned  it  on  a  first 
mortgage,  but  before  the  debt  became  due  the 
lender,  with  other  creditors  of  the  mortgagor, 
signed  a  composition  releasing  the  latter 
from  all  liabilities  beyond  the  lien  of  the 
mortgage,  it  was  held  that  this  released  the 
broker  from  his  contingent  liability  to  the 
lender.    Nicolai  v.  Lyon,  8  Oregon  56. 

Where  Special  Trust  is  Reposed  in  Broker. — 
Where  a  broker  employed  to  negotiate  a  sale 
of  real  estate  is  informed  that  the  owner  re- 
lies on  him  to  decide  whether  a  particular 
sale  is  a  good  one,  and  the  owner's  accept- 
ance of  the  offer  made  depends  upon  the  sale 
being  good,  the  broker  is  bound  to  exercise 
reasonable  care  in  determining  that  fact. 
Barnard  v.  Coffin,  138  Mass.  37. 

Whether  a  real-estate  broker,  employed  to 
let  a  house  for  a  commission,  undertakes  to 
exercise  reasonable  care  to  find  out  whether 
the  lessee  is  solvent,  is  a  question  for  the 
jury.  Heys  v.  Tindall,  I  B.  &  S.  296,  101  E. 
C.  L.  296. 

Selling  Property  for  Less  than  its  Value. — An 

agent  employed  to  sell  is  bound  to  exercise 
reasonable  diligence  and  judgment  in  the 
management  of  the  business.  If  he  omits  to 
exercise  them,  and  in  consequence  makes  an 
unwise  sale  for  an  inadequate  consideration, 
he  cannot  escape  liability  for  the  loss  sus- 
tained by  the  principal  because  he  believed 
at  the  time  that  the  sale  was  wise  and  for  the 
full  value  of  the  property.  Price  v.  Keyes, 
62  N.  Y.  378. 

5.  Broker  Not  Liable  for  Mistakes  Made  in 
Good  Faith. — Pappa  v.  Rose,  L.  R.  7  C.  P.  32;. 
Gettins  v.  Scudder,  71  111.  86;  Buddecke  v. 
Harris,  20  La.  Ann.  563;  Matthews  v.  Ful- 
ler, 123  Mass.  446.  See  also  Barnard  v. 
Coffin.  138  Mass.  37. 

Where  the  owner  of  certain  unregistered 
bonds  instructed  his  broker  to  sell  them  and 
to  invest  the  proceeds  "in  the  Centra! 
Iowa  or  any  sure  road;"  adding,  "I  want 
registered  bonds  of  which  I  will  have  no- 
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Bight  to  Compensation, 


3.  Duty  to  Account  for  Profits. — A  broker  is  not  permitted  to  deal  with  the 
subject-matter  of  his  agency  for  his  own  advantage,  but  must  give  the  princi- 
pal the  benefit  of  any  profit  he  may  make  in  the  transaction.1  Thus  where  a 
broker,  employed  to  sell,  sells  at  a  higher  price  than  that  authorized  by  the 
principal,  or  than  that  represented  by  the  broker  as  the  price  received,8  or 
where  a  broker,  employed  to  purchase,  buys  at  a  less  price  than  that  limited 
by  or  represented  to  the  principal,3  he  must  account  to  his  principal  for  the 
difference. 

The  Illegality  of  the  Transaction  about  which  a  broker  is  employed  is  no  defense 
to  an  action  by  the  principal  against  the  broker  to  recover  the  proceeds.4 
VI.  Rights  of  Bbokeb  against  Pbincipal — 1.  Right  to  Compensation — a.  In 

General. — A  broker  is  entitled  to  compensation  from  his  employer  for  ser- 
vices rendered.5    This  compensation  is  generally  in  the  form  of  commissions, 


trouble  in  drawing  the  interest;"  also,  "  I 
shall  feel  under  many  obligations  if  you  will 
kindly  make  such  sale  and  purchases  of 
bonds  as  your  good  sense  dictates;"  and  the 
broker  bought  unregistered  Central  Iowa 
bonds,  which  declined  in  value,  in  conse- 
quence of  which  the  owner  lost  heavily,  it 
was  held  that,  if  the  broker  acted  in  good 
faith,  the  purchase  was  within  the  scope  of 
his  authority.  Matthews  v.  Fuller,  123  Mass. 
446. 

Where  a  broker  has  discharged  his  duty  to 
his  principal,  he  is  not  liable  for  misrepre- 
sentations made  to  him  in  good  faith  and  in 
the  absence  of  fraud.  Coe  v.  Ware,  40  Minn. 
404. 

1.  See  the  title  Agency,  vol.  1,  p.  1072,  and 
cases  cited  in  notes  immediately  following. 

An  Insurance  Broker  is  not  permitted  to  make 
a  profit  out  of  his  agency.  Minnesota  Cent. 
R.  Co.  v.  Morgan,  52  Barb.  (N.  Y.)  217. 

Where  a  Broker  hat  Obtained  a  Loan  for  his 
Principal,  and  holds  certain  chattels  as  se- 
curity therefor,  he  cannot,  in  the  absence  of 
a  special  agreement,  appropriate  the  pro- 
ceeds of  said  chattels  to  the  payment  of  a 
debt  due  to  him  by  the  principal.  James" 
Appeal,  89  Pa.  St.  54. 

2.  Broker  Selling  for  More  than  Stipulated 
Price.— De  Bussche  v.  Alt,  8  Ch.  Div.  286,  38 
L.  T.  N.  S.  370;  Lewis  v.  Denison,  2  App. 
Cas.  (D.  C.)  387;  Collins  v.  McClurg,  1  Colo. 
App.  348;  Merryman  v.  David,  31  111.  404; 
Kellogg  v.  Keeler,  27  111.  App.  244;  Snow  v. 
Macfarlane,  51  111.  App.  448;  Love  v.  Hoss, 
62  Ind.  255. 

So  also  the  broker  must  account  where,  by 
misrepresentations  as  to  the  value  of  the  prop- 
erty, he  induces  the  principal  to  sell  for  a 
certain  price,  and  himself  obtains  a  higher 
price.    Stoner  v.  Weiser,  24  Iowa  434. 

If  a  broker,  after  making  a  sale  which  is 
voidable  because  made  to  himself,  resells  at 
an  increased  price,  the  principal  may  require 
him  to  account  for  what  he  received  on  the 
resale.    Tilleny  v.  Wolverton,  46  Minn.  256. 

3.  Buying  at  Less  than  Price  Named. — Mori- 
son  v.  Thompson,  L.  R.  9  Q.  B.  480;  Cottom 
v.  Holliday,  59  111.  179;  Morrison  v.  Ogdens- 
burgh,  etc.,  R.  Co.,  52  Barb.  (N.  Y.)  173. 

Where  the  principal  agrees  to  pay  the 
broker  a  specified  sum  for  property,  what- 
ever it  may  cost  the  broker,  the  latter  may 


purchase  for  a  less  sum  and  retain  the  differ- 
ence.   Anderson  v.  Weiser,  24  Iowa  428. 

4.  Broker  Accountable  for  Proceeds  of  Illegal 
Transaction.  —  Pointer  v.  Smith,  7  Heisk. 
(Tenn.)  137.  See  also  Pearce  v.  Foote,  113 
111.  229,  55  Am.  Rep.  414. 

Where  a  broker  received  from  the  under- 
writers the  amount  of  an  illegal  insurance 
effected  for  his  principal,  and  refused  to  pay 
over  the  same  on  demand,  it  was  held  that 
the  principal  might  recover.  Tenant  v.  El- 
liott, 1  B.  &  P.  3. 

5.  Broker  Entitled  to  Compensation. — Middle- 
ton  v.  Findla,  25  Cal.  76. 

Brokers,  in  the  discharge  of  their  agency, 
are  bound  only  to  the  exercise  of  reasonable 
skill  and  diligence;  and  so  long  as  they  are 
guilty  of  no  bad  faith,  and  exercise  the  same 
care  and  diligence  that  a  prudent  man  would 
exercise  in  the  management  of  his  own  like 
business,  they  are  entitled  to  reasonable 
commissions  for  their  services.  Guesnard 
v.  Louisville,  etc.,  R.  Co.,  76  Ala.  453. 

Employer,  though  a  Trustee,  Liable  for  Com- 
missions.— The  one  who  employs  the  broker 
is  liable  for  the  commissions,  whether  he 
holds  the  subject-matter  of  the  brokerage  in 
his  own  name  or  as  trustee.  Jones  v.  Adler, 
34  Md.  440;  Landsberger  v.  Murray,  6  Misc." 
Rep.  (N.  Y.  City  Ct.)  605. 

The  broker's  principal  is  liable,  although 
he  acts  as  agent  for  another,  if  the  agency 
was  not  disclosed,  or  if  it  was  disclosed  and 
he  bound  himself  personally.  Jarvis  v. 
Schaefer,  105  N.  Y.  289. 

The  broker's  principal  must,  however,  be 
legally  competent  to  enter  into  the  contract 
to  make  him  liable  for  commissions.  Caven- 
der  v.  Waddingham,  5  Mo.  App.  457. 

Where  a  Broker's  Claim  to  Commissions  is 
Founded  on  Usage,  it  is  necessary  for  him  to 
prove  the  usage.  Read  v.  Rann,  10  B.  &  C. 
438,  21  E.  C.  L.  106;  Loud  v.  Hall,  106  Mass. 
404;  Cook  v.  Welch,  9  Allen  (Mass.)  350; 
Pratt  v.  Bank,  12  Phila.  (Pa.)  378. 

And  it  must  appear  that  such  usage  was 
notorious,  or  that  the  principal  knew  of  it 
and  dealt  with  the  broker  with  such  knowl- 
edge.    Blake  v.  Stump,  73  Md.  160. 

And  it  is  competent  for  the  principal  to 
introduce  any  evidence  tending  to  disprove 
any  fact  necessary  to  bring  the  case  within 
the  usage.    Loud  v.  Hall,  106  Mass.  404. 
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Right  to  Compensation. 


and  is  also  known  as  brokerage.1 

b.  Amount  of  Compensation. — The  amount  of  compensation  the  broker 
is  to  receive  will  be  determined  by  the  contract  of  the  parties;  or,  in  the 
absence  of  a  definite  understanding  between  them,  by  the  usages  of  trade.3 
Where  there  is  no  agreement  or  custom  determining  the  amount,  the  broker  is 
entitled  to  a  reasonable  compensation,  measured  by  the  value  of  the  services 
rendered.3 

c.  Considerations  Affecting   Broker's   Right  to  Recover  — 

(i)  Broker  must  Act  under  Employment. — A  broker,  to  be  entitled  to  com- 
missions,  must  be  actually  employed  by  the  principal  as  broker.  His  employ- 
ment may  be  established  by  previous  authority,  or  may  be  inferred  from  the 
acceptance  of  his  agency  and  the  ratification  of  his  acts  by  the  principal.4 


Where  the  broker  performs  service  under 
a  contract  of  employment,  he  may  recover 
commissions  without  showing  a  custom  to 
pay  brokerage  for  like  services.  Paulsen  v. 
Dallett,  2  Daly  (N.  Y.)  40. 

1.  Rap.  &  Lawr.  L.  Diet.  See  also  supra, 
this  title,  Definition. 

Silary. — Where  a  person  receives  a  salary 
instead  of  a  fee  or  rate  per  cent.,  he  is  not  a 
broker.    Portland  v.  O'Neill,  1  Oregon  218. 

2.  Amount  of  Compensation  Determined  by 
Usage  in  Absence  of  Contract. — Kock  v.  Emmer- 
ling,  22  How.  (U.  S.)6g;  Glenn  v.  Salter,  50 
Ga.  170;  Thomas  v.  Brandt  (Md.  1893),  26 
Atl.  Rep.  524;  McAllister  v.  Welker,  39 
Minn.  535;  Erben  v.  Lorillard,  2  Keyes  (N. 
Y.)  567;  Arrington  v.  Cary,  5  Baxt.  (Tenn.) 
609.  See  also  the  title  Agency,  vol.  1, 
p.  1116. 

The  broker's  compensation  must  be  deter- 
mined by  the  special  contract,  if  therein 
specified;  if  not  so  fixed,  he  can  only  recover 
a  fair  and  reasonable  compensation,  as 
shown  by  ordinary  and  customary  charges 
for  like  services  in  the  community.  Sayre 
v.  Wilson,  86  Ala.  151. 

Where  a  custom  exists,  it  is  to  be  pre- 
sumed that  parties  deal  in  view  of  it;  and 
where  no  agreement  is  made  as  to  commis- 
sions, that  they  agree  to  pay  the  customary 
rate.    Potts  v.  Aechternacht,  93  Pa.  St.  138. 

One  who  employs  stock  brokers  to  pur- 
chase, carry,  and  sell  stocks  on  his  account 
cannot  dispute  as  too  high  the  rates  of  com- 
missions charged  against  him  for  raising 
money  to  carry  the  stock  in  a  stringent 
money  market,  where  he  is  informed  of 
their  custom  in  that  respect  in  their  deal- 
ings, and  is  kept  informed  at  short  intervals 
of  the  state  of  his  accounts  with  them,  and 
he  makes  no  objection  at  the  time.  Robin- 
son v.  Norris,  51  How.  Pr.  (N.  Y.  Supreme 
Ct.)  442. 

Where  there  Is  a  Special  Contract  fixing  the 
rate  of  compensation,  it  is  not  competent 
for  the  principal  to  prove  the  usual  rates 
charged  by  brokers  for  like  service.  Ed- 
wards v.  Goldsmith,  16  Pa.  St.  43.  See  also 
Quiggle  v.  Prouty  (Cal.  1896),  45  Pac.  Rep. 
676. 

3.  Broker  Entitled  to  Reasonable  Compensa- 
tion.—  Potts  v.  Aechternacht,  93  Pa.  St.  138; 
Hollis  v.  Weston,  156  Mass.  357;  Baer  v. 
Koch,  2  Misc.  Rep.  (N.  Y.  C.  PI.)  334;  Gues- 
riard  v.  Louisville,  etc.,  R.  Co.,  76  Ala.  453; 
Arrington  v.  Cary,  5  Baxt.  (Tenn.)  609.  See 
the  title  Agency,  vol.  1,  p.  1115. 


The  rule  is  the  same  in  the  case  of  a  per- 
son, not  a  real-estate  broker,  employed  to 
negotiate  the  purchase  of  real  estate.  His 
compensation  may  be  more  or  less  than  the 
amount  usually  paid  to  brokers  for  like 
services.  Erben  v.  Lorillard,  2  Keyes  (N. 
Y.)  567.  See  also  Hollis  v.  Weston,  156 
Mass.  357. 

In  such  case  proof  of  the  usual  charges  of 
brokers  is  not  conclusive.  Kennerly  v. 
Sommerville,  2  Mo.  App.  Rep.  918. 

Where  such  a  person'has  been  employed 
to  sell  land  at  no  fixed  rate  of  compensation, 
the  jury  are  to  fix  the  value  of  his  services 
in  the  premises  from  the  work  done;  and  in 
fixing  the  amount,  the  compensation  usually 
paid  professional  land  brokers  for  such  ser- 
vices may  be  taken  into  consideration, 
Ruckman  v.  Bergholz,  38  N.  J.  L.  531. 

Evidence  as  to  what  is  the  reasonable 
value  of  the  broker's  services  is  admissible. 
Carruthers  v.  Towne,  86  Iowa  318;  Brand  v. 
Merritt,  15  Colo.  286;  Forsyth  v.  Doolittle, 
120  U.  S.  73. 

4.  Broker  must  Act  under  Employment. — Cast- 
ner  v.  Richardson,  18  Colo.  496;  Atwater  v. 
Lockwood,  39  Conn.  45;  Cook  v.  Welch,  9 
Allen  (Mass.)  350;  Hinds  v.  Henry,  36  N.  J. 
L.  328;  Tinkham  v.  Knox  (City  Ct.),  18  N.  Y. 
Supp.  433;  Campbell  Printing  Press,  etc., 
Co.  v.  Yorkston,  11  Misc.  Rep.  (N.  Y.  C.  PI  ) 
340;  Pierce  v.  Thomas,  4  E.  D.  Smith  (N.  Y.) 
354;  Smith  v.  McGovern,  65  N.  Y.  574;  Har- 
nickell  v.  Parrot  Silver,  etc.,  Co.,  117  N.  Y. 
644;  Earp  v.  Cummins,  54  Pa.  St.  395,  93 
Am.  Dec.  718;  Keys  v.  Johnson,  68  Pa.  St.  42. 

Ratification.  —  The  broker's  appointment 
may  be  inferred  from  a  ratification  of  his 
acts  by  the  principal.  Holly  v.  Gosling,  3 
E.  D.  Smith  (N.  Y.)  262. 

But  such  ratification  is  not  binding  on  the 
principal  if  it  was  brought  about  by  the 
broker's  misrepresentations.  Wilmot  v. 
Lyon,  11  Ohio  Cir.  Ct.  Rep.  238. 

A  Mere  Volunteer,  without  authority,  is  not 
entitled  to  commissions  simply  because  he 
has  inquired  the  price  which  an  owner  asks 
for  his  property,  and  has  then  sent  a  person 
to  him  who  agrees  to  take  it.  Pierce  v. 
Thomas,  4  E.  D.  Smith  (N.  Y.)  354. 

Must  Be  Contract  Express  or  Implied. — A  right 
to  a  commission  must  be  founded  on  a  con- 
tract expressed  or  implied.  Thus  where  a 
broker,  employed  to  make  a  sale,  informed 
his  principal  that  he  was  unable  to  do  so, 
but  subsequently  told  another  broker  that 
the  land  was  for  sale,  and  the  latter  pro- 
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(2)  Broker  must  Obey  Instructions. — In  order  to  be  entitled  to  his  commis- 
sions, the  broker  must  act  strictly  within  the  authority  conferred  upon  him  by 
his  principal  ;*  and  he  cannot  recover  when  he  has  departed  therefrom  unless 
such  departure  was  assented  to  or  ratified  by  the  principal.3 

(3)  Broker  must  Act  in  Good  Faith. — Like  other  agents,  the  broker  is  re- 
quired to  exercise  the  utmost  good  faith  towards  his  principal ;  and  if,  in  the 
course  of  his  agency,  he  has  committed  a  fraud  on  his  principal,  he  is  not 
entitled  to  his  commissions.3 

Broker  Fraudulently  Dealing  with  Subject-matter  of  Agency. — Thus  if  the  broker  fraudu- 
lently, and  without  the  knowledge  of  his  principal,  employs  his  agency  to 
promote  his  own  or  other  interests  which  are  adverse  to  those  of  his  principal, 
he  cannot  recover.4    So  also  he  cannot  recover  commissions  on  a  sale  made 


cured  a  purchaser,  it  was  held  that  the  first 
broker  could  not  recover,  there  being  then 
no  contract  of  employment  existing  between 
him  and  the  principal.  Holley  v.  Townsend, 
2  Hilt.  (N.  Y.)  35- 

A  broker  not  acting  under  employment 
cannot  recover  commissions  for  effecting  a 
sale  without  showing  that  the  seller  knew 
that  he  was  so  acting  before  the  sale  was 
completed.  Tinkham  v.  Knox  (City  Ct.),  18 
N.  Y.  Supp.  433. 

In  a  suit  by  a  broker  against  a  corporation 
to  recover  commissions,  he  must  establish 
his  employment  by  a  competent  party  au- 
thorized to  bind  the  corporation,  or  prove  a 
subsequent  knowledge  of,  adoption,  and  rati- 
fication of  his  services  by  the  corporation. 
Twelfth  St.  Market  Co.  v.  Jackson,  102  Pa. 
St.  269. 

To  recover  for  commissions,  a  broker  must 
prove  direct  authority  or  employment  by  the 
principal,  not  the  mere  ordinary  agency  of  a 
wife  for  her  husband.  Harper  v.  Goodall, 
62  How.  Pr.  (N.  Y.  C.  PI.)  288. 

In  California  a  real-estate  broker  cannot, 
in  consequence  of  the  statute,  recover  rea- 
sonable compensation  for  services  performed 
by  him  in  negotiating  for  defendant  an  ex- 
change of  real  property,  unless  the  agree- 
ment authorizing  him  to  perform  the  services 
was  in  writing,  subscribed  by  the  defendant. 
Myres  v.  Surryhne,  67  Cal.  657;  Schuller  v. 
Farquarson  (Cal.  1885),  6  Pac.  Rep.  86;  Pa- 
cific L.  &  T.  Co.  v.  Blockman,  11  Pac.  C.  L. 
J.  24;  McCarthy  v.  Loupe,  62  Cal.  299.  Com- 
pare, in  Indiana,  Fischer  v.  Bell,  91  Ind.  243. 
See  the  title  Real-estate  Brokers. 

1.  Hoyt  v.  Shipherd,  70  111.  309;  Ward  v. 
Lawrence,  79  111.  295;  Pickering  v.  Demerritt, 
100  Mass.  416. 

Sale  Made  by  Broker  on  Unauthorized  Terms. 
— A  sale  made  by  a  broker  on  different  terms 
from  those  stipulated  by  the  principal  is  not 
binding  on  the  latter  although  it  be  more 
advantageous  ;  but  a  ratification  by  him  is 
equivalent  to  a  prior  authority,  and  the  prin- 
cipal will  be  liable  for  the  commissions  al- 
though he  fails  to  complete  the  contract. 
Nesbitt  v.  Helser.  49  Mo.  383. 

Contract  Modified  by  Broker. — Where  a 
broker,  employed  to  procure  a  purchaser  for 
a  building,  and  a  lease  of  the  ground  on 
which  it  stood,  for  a  certain  sum  in  stipulated 
payments,  procured  a  purchaser  on  the  speci- 
fied terms,  but  added  the  following  stipula- 
tions: "  Possession  to  be  given  April  1,  1883; 


and  we  hereby  agree  to  convey  said  building, 
and  all  our  rights  named,  by  good  and  suf- 
ficient warranty  deed,  on  or  before  March  20, 
1883,  and  at  the  same  time  to  assign,  by  suf- 
ficient instrument  in  writing,  to  him  the  lease 
of  the  ground,  subject  to  all  its  terms  and 
conditions,"  it  was  held  that  the  broker  was 
not  entitled  to  commissions.  Hamlin  v. 
Schulte,  31  Minn.  486. 

2.  Where  a  Broker  Employed  to  Sell  on  Speci- 
fied Terms  Sells  on  Different  Terms,  he  cannot 
recover  a  commission.  Williams  v.  McGraw, 
52  Mich.  480. 

But  it  is  otherwise  if  the  principal  consents 
to  the  alteration  of  the  terms.  Jones  v.  Ad- 
ler,  34  Md.  440;  Woods  v.  Stephens,  46  Mo. 
555- 

3.  Collins  v.  McClurg,  I  Colo.  App.  348; 
Courtney  v.  Continental  Land,  etc.,  Co.,  17 
Mont.  394;  Jansen  v.  Williams,  36  Neb.  869; 
Martin  v.  Bliss,  57  Hun  (N.  Y.)  157;  Murray 
v.  Beard,  102  N.  Y.  505;  Bach  v.  Emerich,  35 
N.  Y.  Super.  Ct.  548;  Pratt  v.  Patterson,  112 
Pa.  St.  475.  See  the  title  Agency,  vol.  1,  pp. 
nor,  1102. 

The  Intentional  Concealment  of  Important  and 
Material  Facts  from  his  principal  will  deprive 
the  broker  of  his  right  to  commissions. 
Thus  where  an  owner  employed  an  agent  to 
sell  his  property  for  one  hundred  and  forty 
thousand  dollars,  and  a  purchaser  entered 
into  an  agreement  with  the  agent  to  pur- 
chase at  that  price,  on  condition  that  the 
agent  should  endeavor  to  induce  the  owner 
to  sell  at  a  lower  figure,  and  conceal  from 
him  the  agreement  ;  the  concealment  of  the 
agreement,  and  efforts  by  the  agent  to  induce 
the  owner  to  sell  at  a  lower  sum,  showed 
such  a  lack  of  good  faith  that  the  agent  was 
not  entitled  to  recover  commissions  from  the 
vendor.    Pratt  v.  Patterson,  112  Pa.  St.  475. 

Misrepresentations  by  the  Broker  do  not  con- 
stitute a  ground  for  refusing  to  pay  his  com- 
missions, where  the  principal  was  not  in- 
fluenced thereby.  Irwin  v.  Moubray,(Brook- 
lyn  City  Ct.),  5  N.  Y.  Supp.  430. 

Nor  can  a  principal  recover  back  commis- 
sions paid  to  a  broker,  on  the  ground  of  mis- 
representations made  by  him,  without  show- 
ing that  he  acted  in  bad  faith.  Lockwood 
v.  Halsey,  41  Kan.  166. 

4.  Salomons  v.  Pender,  3  H.  &  C.  639;  Mc- 
Gar  v.  Adams,  65  Ala.  106. 

Broker  Employed  to  Sell  Promoting  Interests 
of  Purchaser. — Where  a  broker  employed  to  sell 
real  estate,  instead  of  using  his  best  efforts 


971 


Volume  IV. 


Bights  of  Broker  against  Principal.  BROKERS. 


Right  to  Compensation. 


to  himself,1  although  made  with  the  principal's  consent,  where  there  is  no 

agreement  for  commissions  in  such  case.* 

(4)  Completeness  of  Transaction — General  Rule. — It  has  been  laid  down  as- 
a  general  rule  that  a  broker  is  entitled  to  no  compensation  unless  a  bargain  be 
effected.3  A  better  statement  of  the  doctrine  is,  that  while  ordinarily  a  broker 
is  not  entitled  to  his  commissions  until  the  transaction  is  complete,  yet  if  he 
has  faithfully  performed  his  part  of  the  transaction,  and  from  no  fault  of  his 
own,  but  from  entirely  independent  causes,  as  by  the  refusal  or  inability  of  the 
principal  to  complete  the  contract,  the  contract  is  not  consummated,  the  broker 
will  be  entitled  to  his  commissions.4 

Broker  to  Sell  Entitled  to  Commissions  when  Customer  Procured,  though  Sale  Never  Com- 
pleted.— Thus  in  the  case  of  a  broker  employed  to  negotiate  a  sale,  his  duty  is 
fully  performed  when  he  has  procured  a  purchaser  ready  and  able  to  buy  upon 
the  terms  stipulated,  and  he  is  entitled  to  his  commissions  whether  a  sale 
be  actually  effected  or  not.5 


to  further  the  interests  of  his  principal,  at- 
tempted to  induce  her  to  take  a  less  sum  than 
the  price  fixed,  which  price  had  already  been 
accepted  by  the  purchaser,  it  was  held  that 
he  could  not  recover  his  commissions.  Mar- 
tin v.  Bliss,  57  Hun  (N.  Y.)  157. 

1.  Broker  Purchasing  for  Himself. — A  per- 
son employed  to  sell  real  estate  cannot  him- 
self become  the  purchaser;  and  if  he  does 
so  without  the  knowledge  of  the  principal, 
he  cannot  recover  a  commission.  McGar  v. 
Adams,  65  Ala.  106;  Jansen  v.  Williams,  36 
Neb.  869. 

Nor  can  such  agent  recover  commissions 
in  respect  of  a  sale  made  by  him  to  a  company 
in  which  he  was  interested  as  a  shareholder 
and  director.  Salomons  v.  Pender,  3  H.  & 
C.  639;  Hammond  v.  Bookwalter,  12  Ind. 
App.  177- 

2.  Hammond  v.  Bookwalter,  12  Ind.  App. 
177;  Stewart  v.  Mather,  32  Wis.  344. 

3  No  Compensation  unless  Bargain  Effected. — 

Blanc  v.  New  Orleans  Imp.,  etc.,  Co.,  2  Rob. 
(La.)  63;  Didion  v.  Duralde,  2  Rob.  (La.)  163; 
Drury  v.  Newman,  99  Mass.  256;  Brennan  v. 
Perry,  7  Phila.  (Pa.)  242;  Pratt  v.  Patterson, 
7  Phila.  (Pa.)  135.  See  also  Wall  v.  U.  S. 
Illuminating  Co.  (Supreme  Ct.)  4  N.  Y. 
Supp.  697;  Campbell  v.  Chabot,  2  Leg.  N. 
(Quebec)  248;  Stubbs  v.  Conroy,  2  Quebec  L. 
R.  53- 

A  person  employed  to  sell  personal  property 
on  commission  cannot  recover  his  commis- 
sion unless  the  sale  be  complete  at  the  time  of 
suit.    Thomas  v.  Lincoln,  71  Ind.  41. 

4  Broker  may  Recover  on  Performance  of  His 
Part  of  Transaction. — See  cases  cited  in  the 
note  immediately  following. 

In  the  absence  of  a  custom  to  the  contrary, 
a  broker  who  performs  service  for  another  is 
entitled  to  compensation;  and  it  is  immaterial 
whether  w>hat  he  has  done  prove  beneficial  or 
not  to  the  party  who  employs  him;  if  he  has 
fully  performed  what  he  undertook  to  do,  he 
is  entitled  to  be  remunerated  for  his  services. 
Van  Lien  v.  Byrnes,  1  Hilt.  (N.  Y.)  133. 

Where  a  broker  sells  goods  to  arrive,  he 
is  entitled  to  his  commissions  as  soon  as  a 
contract  for  the  sale  of  the  goods  has  been 
made,  although  the  sale  is  never  perfected 
on  account  of  the  nonarrival  of  the  goods. 
Paulsen  v.  Dallett,  2  Daly  (N.  Y.)  40. 


A  ship  broker  may  recover  commissions 
for  procuring  a  charter-party  although  the 
vessel  and  goods  are  lost  at  sea.  Hagar  v. 
Donaldson,  11  Pa.  Co.  Ct.  Rep.  152,  1  Pa. 
Dist.  Rep.  147,  29  W.  N.  C.  (Pa.)  571,  154  Pa. 
St.  242. 

Where  a  ship  broker  brings  an  intending 
purchaser  and  a  shipbuilder  together,  and 
the  meeting  results  in  a  contract  to  build 
a  vessel,  the  broker  is  entitled  to  his  com- 
missions although  the  shipbuilder  had  to- 
enter  into  competition  with  other  bidders  in 
order  to  secure  the  contract.  Holmes  v. 
Neafie,  151  Pa.  St.  392. 

Employment  of  Agents. — Where  a  broker  has 
performed  the  service  agreed  upon,  he  is 
entitled  to  his  commission  notwithstanding 
he  acted  in  the  matter  through  an  agent. 
Van  Lien  v.  Byrnes,  1  Hilt.  (N.  Y.)  133;  Corn- 
ing v.  Calvert,  2  Hilt.  (N.  Y.)  56. 

Broker  Cannot  Recover  when  in  Fault.  —  If  the 
duties  of  a  sworn  broker  are  executed  in  so- 
slovenly  a  manner  that  no  benefit  results 
from  them,  he  is  not  entitled  to  recover  his- 
commissions  or  a  compensation  for  his 
trouble.  Hamond  v.  Holiday,  1  C.  &  P. 
384,  11  E.  C.  L.  427. 

5.  Broker  Entitled  to  Compensation  when  Pur- 
chaser Procured — California. — Oullahan  v. 
Baldwin,  100  Cal.  648. 

Colorado. — Walsh  v.  Hastings,  20  Colo.  243. 

Indiana. — McFarland  v.  Lillard,  2  Ind.  App„ 
160;  Pope  v.  Wright,  116  Ind.  502. 

Iowa. — Hanna  v.  Collins,  69  Iowa  51;  Cas- 
sady  v.  Seeley,  69  Iowa  509. 

Missouri. — Hayden  v.  Grillo,  42  Mo.  App. 
1;  Lemon  v.  Lloyd,  46  Mo.  App.  452. 

New  Jersey. — Hinds  v.  Henry,  36  N.  J.  L. 
328. 

New  York. — Mooney  v.  Elder,  56  N.  Y.  238; 
Glentworth  v.  Luther,  21  Barb.  (N.  Y.)  145; 
Cook  v.  Kroemeke,  4  Daly  (N.  Y.)  26S; 
Trundy  v.  Hartford,  etc.,  Steamboat  Co.,  6- 
Robt.  (N.  Y.)  312;  Barnard  v.  Monnot,  1  Abb. 
App.  Dec.  (N.  Y.)  108;  Bach  v.  Emerich,  35 
N.  Y.  Super.  Ct.  548;  Duclos  v.  Cunning- 
ham, 102  N.  Y.  678. 

Pennsylvania. — Clendenon  v.  Pancoast,  75 
Pa.  St.  213. 

Tennessee. — Cheatham  v.  Yarbrough,  90 
Tenn.  77,  citing  2  Am.  &  Eng.  Encyc.  of  Law 
(1st  ed.)  578-581. 
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Qualification  of  the  Rule— Usage— Special  Contract. — The  rule  just  stated  rests  upon 
the  general  usage  of  the  business,  and  is  liable  to  be  modified  or  superseded  by 
a  special  usage  in  relation  to  the  particular  transaction  in  connection  with  which 
the  broker  is  employed,  or  by  a  special  agreement  between  the  parties.1  Thus 
a  broker  may,  by  special  agreement  with  his  principal,  so  contract  as  to  make 
his  compensation  dependent  upon  a  contingency  which  his  own  efforts  cannot 
control,  even  though  such  contingency  relate  to  the  acts  of  his  principal.2 


Canada. — Lighthall  v.  Caffrey,  6  Leg.  N. 
(Quebec)  202. 

A  broker  employed  to  procure  a  loan  is  en- 
titled to  his  commissions  when  he  has  secured 
a  lender  able,  ready,  and  willing  to  make  the 
loan,  without  tendering  or  causing  to  be 
tendered  the  amount  of  the  loan.  Phister  v. 
■Gove,  48  Mo.  App.  455;  Telford  v.  Brinker- 
hoff,  45  111.  App.  586. 

A  broker  who  agrees,  for  a  compensation, 
"  to  procure  a  purchaser"  for  lands  has 
earned  his  commissions  when  he  effects  a 
valid  written  contract  for  sale  of  the  lands, 
upon  terms  and  with  a  purchaser  acceptable 
to  the  owner.  Neither  the  purchaser's  re- 
fusal to  perform  the  contract  upon  grounds 
not  imputable  to  the  broker's  fault,  as  for  an 
alleged  defect  of  title,  nor  the  voluntary 
failure  of  the  vendor  to  compel  him  to  do  so, 
■will  defeat  the  broker's  claim  for  commis- 
sions. In  such  case  the  question  whether 
the  vendor's  title  was  or  was  not  good  is  im- 
material.   Parker  v.  Walker,  86  Tenn.  566. 

1.  Hinds  v.  Henry,  36  N.  J.  L.  328. 

Ship  Broker — Usage  in  London. — Thus  by  the 
established  usage  in  London,  a  ship  broker 
negotiating  the  hiring  of  vessels  is  not  en- 
titled to  commissions  until  the  chartering  is 
completed,  and  cannot  recover  compensation 
unless  the  charter-party  is  signed,  even 
though  a  memorandum  thereof  has  been 
signed  by  both  parties,  and  the  negotia- 
tion was  rendered  fruitless  by  the  fault 
of  the  principal.  Read  v.  Rann,  10  B.  & 
C.  438,  21  E.  C.  L.  106;  Dalton  v.  Irvin, 
4  C.  &  P.  289,  19  E.  C.  L.  389;  Broad  v. 
Thomas,  7  Bing.  99,  20  E.  C.  L.  62. 

The  broker  cannot  recover  in  such  case  if 
the  negotiation  fails  on  account  of  his  fault. 
Dalton  v.  Irvin,  4  C.  &  P.  289,  19  E.  C.  L.  389. 

2.  Special  Contract  Defeating  Broker's  Re- 
covery.— Hinds  v.  Henry,  36  N.  J.  L.  328; 
Bull  v.  Price,  7  Bing.  238,  20  E.  C.  L.  116; 
Hammond  v.  Crawford,  35  U.  S.  App.  1; 
McPhail  v.  Buell,  87  Cal.  115;  Hyams  v. 
Miller,  71  Ga.  608;  Robinson  v.  Kindley,  36 
Kan.  157;  Walker  v.  Tirrell,  101  Mass.  257, 
3  Am.  Rep.  352;  Flower  v.  Davidson,  44 
Minn.  46;  Piatt  v.  Kohler,  65  Hun  (N.  Y.) 
557,  29  Abb.  N.  Cas.  (N.  Y.)  366.  See  also 
Moffatt  v.  Laurie,  15  C.  B.  583,  80  E.  C.  L. 
533. 

Illustrations. — Thus  where  the  principal 
obligated  himself  to  pay  the  commissions 
agreed  upon,  part  on  the  first  payment  of  the 
purchase  money,  and  the  balance  a  year  after 
the  execution  of  the  deed,  but  the  purchaser 
refused  to  complete  the  contract  owing  to  a 
defect  in  title,  it  was  held  that  the  broker 
could  not  recover.  Hinds  v.  Henry,  36  N.  J. 
L.  328. 

So  also  where,  in  the  case  of  a  broker  nego- 


tiating an  exchange  of  advowsons,  the  com- 
missions were  to  be  paid  part  down,  and 
the  balance  when  the  abstract  of  conveyance 
was  drawn  out,  but  this  was  never  done,  and 
the  negotiations  were  dropped,  it  was  held 
that  he  could  not  recover  the  balance.  Alder 
v.  Boyle,  4  C.  B.  635,  56  E.  C.  L.  635. 

A  manufacturer  of  railroad  and  bar  iron 
wrote  to  W.  &  L.  :  "  In  reply  to  your  ap- 
plication to  be  appointed  selling  agent  for 
the  Glendower  Iron  Works,  I  will  agree  to 
appoint  you  my  selling  agent  for  the  sale  of 
my  railroad  iron,  merchant  bar,  and  muck  bar, 
for  New  York  and  Eastern  markets,  provided 
you  will  agree  to  exert  yourselves  to  keep  the 
mill  employed,  and  give  me  the  preference 
and  refusal  of  all  orders  that  may  come  to 
you.  In  compensation  for  such  service  I  will 
agree  to  allow  you  a  commission,  on  all  sales 
of  railroad  iron  and  muck  bar  in  your  dis- 
trict, of  one  and  one-half  per  cent,  (li),  out 
of  this  percentage  you  to  pay  all  extra  com- 
missions to  other  brokers."  On  the  same  day 
W.  &  L.  wrote  on  the  face  of  this  letter: 
"Terms  and  conditions  of  this  agreement 
accepted."  W.  &  L.  negotiated  a  sale  of  forty- 
five  hundred  tons  of  rails  to  a  railroad  com- 
pany, but  only  six  hundred  and  forty-six  tons 
were  delivered,  as  the  company  through  its 
embarrassments  was  unable  to  pay  for  more. 
W.  &  L.  claimed  to  recover  commissions  on 
the  whole  forty-five  hundred  tons,  and  in  a 
suit  therefor  the  court  below  instructed  the 
jury  that  the  right  of  the  plaintiffs  to  com- 
pensation did  not  depend  upon  the  quantity 
of  railroad  iron  delivered,  but  upon  the 
amount  which  was  sold  through  the  agency  of 
the  plaintiffs ;  that  if  the  latter  brought  the 
defendant  and  the  purchaser  together,  and 
"  there  was  an  act  of  sale  or  purchase  passing 
from  one  to  the  other,  the  one  agreeing  to 
do  and  the  other  accepting,  this  constitutes  a 
sale  so  far  as  the  agent  employed  is  con- 
cerned, who  when  he  has  gained  the  mutual 
assent  of  the  minds  of  the  person  who  desires 
to  purchase  and  of  him  who  desires  to  sell, 
has  then  performed  what  he  agrees  to  per- 
form, and  has  earned  his  percentage."  It  was 
held  that  this  was  error;  that  the  plaintiffs 
were  not  acting  in  the  capacity  of  brokers  of 
the  defendant,  but  as  agents  to  sell  under  a 
special  agreement,  and  that  the  sales  con- 
templated in  said  agreement  were  actual  sales 
in  a  commercial  sense,  and  not  mere  contracts 
to  sell.    Creveling  v.  Wood,  95  Pa.  St.  152. 

Where  a  broker  was  employed  to  procure  a 
loan,  it  was  held  that  the  mere  fact  that  he 
secured  an  offer  to  loan  was  not  sufficient  to 
entitle  him  to  commissions;  the  loan  must  be 
actually  procured.  Crasto  v.  White,  52  Hun 
(N.  Y.)  473,  17  Civ.  Pro.  Rep.  (N.  Y.)  46. 

Where,  under  the  terms  of  the  contract  be- 
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(5)  Availability  of  Customer — Customer  must  Be  Ready  to  Buy  on  Terms  Stipulated. — 
In  order  to  be  entitled  to  his  commissions,  a  broker  employed  to  negotiate  a 
sale  must  procure  a  customer  ready  and  willing  to  buy  on  the  terms  specified 
by  the  principal  to  the  broker,1  or  upon  different  terms  where  the  principal 
himself  has  made  the  change,  or  has  assented  to  or  ratified  any  other  terms 
the  broker  may  have  made.2 

who  went  into  partnership  with  the  defend- 
ant for  the  purpose  of  selling  rights  under 
the  said  patent  and  operating  it.  The  firm 
were  to  pay  the  defendant  fifteen  thousand 
dollars  as  follows  :  twenty-five  per  cent,  of 
the  net  profits  to  be  realized  from  the  sale  of 
rights,  and  twenty  per  cent,  of  the  net  profits 
to  be  realized  from  operating  it,  until  the 
whole  amount  should  be  paid.  It  was  held 
that  this  agreement  was  not  such  a  sale  as 
was  contemplated  under  the  agreement,  and 
that  the  plaintiff  was  not  entitled  to  commis- 
sions.   Fraser  v.  Wyckoff,  63  N.  Y.  445. 

Loan  Broker. — In  an  action  by  a  loan  broker 
to  recover  commission  for  securing  the  ac- 
ceptance of  an  application  for  a  loan,  it  was 
held  that  although  it  appeared  that  a  corpo- 
ration had  accepted  the  application  made  by 
the  broker,  this  was  insufficient  to  sustain 
the  recovery,  because  it  was  not  shown  that 
the  application  made  to  and  accepted  by  the 
corporation  embraced  the  same  terms,  as  to- 
rate  of  interest  and  time,  as  had  been 
specified  in  the  application  of  the  principal. 
Peet  v.  Sherwood.  47  Minn.  347. 

Principal  Estopped  to  Assert  Variance  in  Terms. 
— But  where  the  plaintiff  undertook  to  pro- 
cure a  loan  for  the  defendant  on  mortgage, 
and  the  latter  refused  to  sign  the  mortgage 
because  it  contained  a  clause  restricting  her 
from  cutting  timber  on  the  land  except  for 
ordinary  and  necessary  purposes,  whereas 
she  wanted  to  use  the  money  in  erecting  a 
sawmill  for  the  purpose  of  cutting  the  timber 
into  lumber,  it  was  held  that  the  plaintiff 
might  recover  his  commissions  on  evidence 
that  the  defendant  in  her  written  application 
for  the  loan,  in  answer  to  a  specific  question, 
stated  that  she  wanted  to  use  the  money  "  for 
the  education  of  her  children  and  for  general 
improvement."  Alabama  Loan  Co.  v.  Deans, 
94  Ala.  377. 

Acceptance  of  Purchaser  by  Principal. — It  has 
been  held  that  a  broker  is  not  entitled  to  his 
commissions  unless  the  principal  accepts  the 
purchaser  presented  by  him,  and  an  actual 
sale  is  effected.  Brennan  v.  Perry,  7  Phila. 
(Pa.)  242;  Pratt  v.  Patterson,  7  Phila.  (Pa.) 
135- 

Effect  of  Special  Contract. — Where  A  agreed 
with  B  that  if  the  latter  would  introduce  a 
certain  person  to  him  he  would  pay  him  a 
commission  upon  any  sales  which  he  might 
make  to  such  person  by  reason  of  the  intro- 
duction, it  was  held  that  B  might  recover 
commissions  on  such  sales  without  showing 
that  such  person  was  ready  and  willing  to 
purchase  on  A's  terms.  In  such  case  the 
question  whether  or  not  the  sale  was  made 
through  the  introduction  depended  upon  in- 
ferences from  the  facts,  and  was  a  question 
for  the  jury.  Ayres  v.  Ouigley  Furniture 
Co.,  59  N.  Y.  Super.  Ct.  4. 
2.  Customer  Consenting  to  New  Terms  Afterwai  ds 


tween  the  parties,  a  broker  was  to  receive  a 
commission  for  effecting  a  sale,  it  was  held 
that  he  could  not  recover  where  the  sale  was 
actually  made  by  the  principal,  although  the 
purchaser  had  his  attention  called  to  the 
property  by  the  broker's  advertisement. 
Charlton  v.  Wood,  11  Heisk.  (Tenn.)  19. 

Where  the  owner  of  a  saloon  business 
agreed  to  pay  a  broker  a  commission  if  he 
succeeded  in  effecting  a  sale  thereof,  and  the 
broker  procured  a  purchaser  who  agreed  to 
buy  but  afterwards  abandoned  the  purchase, 
and  the  title  never  passed,  it  was  held  that 
the  broker  could  not  recover.  Kost  v.  Reilly, 
62  Conn.  57. 

Under  an  agreement  by  the  defendant,  that 
if  the  plaintiff  would  use  his  influence  to  se- 
cure for  the  former  a  certain  contract  he  was 
to  receive  a  certain  compensation,  it  was  held 
that  his  right  to  recover  was  dependent  upon 
the  making  of  the  contract,  but  it  was  imma- 
terial whether  the  contract  was  procured  by 
himself,  the  defendant,  or  a  third  person. 
Hume  v.  Flint,  16  Daly  (N.  Y.)  360. 

Waiver  of  Condition. — If  a  broker  is  required 
to  furnish  the  vendor  with  the  name  of  the 
purchaser  as  a  condition  precedent  to  his 
right  to  recover  commissions;  when  the  ven- 
dor interposes  no  objection  on  that  ground, 
but  absolutely  disaffirms  the  sale,  he  thereby 
waives  the  right  to  insist  upon  the  condition. 
Duclos  v.  Cunningham,  102  N.  Y.  678. 

1.  Customer  must  Be  Ready  to  Contract  on  Princi- 
pal's Terms. — McGavock  v.  Woodlief,  20  How. 
(U.  S.)  221;  Waterman  v.  Boltinghouse,  82 
Cal.  659;  Piatt  v.  Johr,  9  Ind.  App.  58;  Kim- 
berly  v.  Henderson,  29  Md.  512;  Richards  v. 
Jackson,  31  Md.  250,  I  Am.  Rep.  49;  Childs  v. 
Ptomey,  17  Mont.  502;  Fraser  v.  Wyckoff,  63 
N.  Y.  445;  Mullenhoff  v.  Gensler  (Buffalo 
Super.  Ct.),  15  N.  Y.  Supp.  673;  Tousey  v. 
Etzel,  9  Utah  329. 

The  duty  of  a  broker  employed  to  sell  prop- 
erty is  to  bring  the  buyer  and  the  seller  to  an 
agreement.  While  it  is  not  essential  that  he 
should  be  present  and  an  active  participator 
in  the  agreement  or  sale  when  it  is  actually 
concluded,  to  entitle  him  to  his  commission 
he  must  produce  a  purchaser  ready  and  will- 
ing to  enter  into  a  contract  on  the  employer's 
terms.  He  is  not  entitled  to  commissions  for 
unsuccessful  efforts  to  effect  a  sale  unless 
the  failure  is  caused  by  the  fault  of  the  prin- 
cipal. Sibbald  v.  Bethlehem  Iron  Co.,  83  N. 
Y.  378,  38  Am.  Rep.  441. 

The  defendant,  who  was  the  owner  of  a 
patent,  entered  into  an  agreement  to  pay  the 
plaintiff  one  thousand  five  hundred  dollars 
provided  the  latter  should  procure  a  cus- 
tomer who  would  pay  seventeen  thousand 
five  hundred  dollars  for  the  said  patent,  or 
ten  per  cent,  on  any  less  sum  the  defendant 
might  agree  to  take.  In  pursuance  of  said 
agreement  the  plaintiff  procured  two  parties 
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Customer  must  Be  Responsible. — So  also  the  customer  must  be  pecuniarily  able  to 
comply  with  the  contract,  or  to  respond  in  damages  for  a  failure  to  do  so.1 

The  Burden  of  Proof  is  on  the  principal  to  establish  the  pecuniary  irresponsi- 
bility of  the  customer,  and  not  on  the  broker  to  establish  his  responsibility.* 
In  the  absence  of  evidence  to  the  contrary,  the  customer  will  be  presumed 
to  be  responsible.3 

(6)  Failure  of  Principal  to  Complete  the  Contract.—  A  broker  employed  to 
negotiate  a  sale  or  exchange  of  property  is  entitled  to  his  commissions  when 
he  has  procured  a  customer  ready  and  able  to  contract  on  the  terms  fixed  by 
the  principal,  although,  owing  to  the  refusal  or  inability  of  the  latter  to  com- 
plete the  contract,  the  transaction  be  never  actually  accomplished.4 


Ratified  by  Principal. — Brundage  v.  McCor- 
mick,  69  Hun  (N.  Y.)  65.  See  also  Lincoln  v. 
McClatchie,  36  Conn.  136;  Coleman  v.  Meade, 
13  Bush  (Ky.)  358. 

The  broker  may  recover,  notwithstanding 
the  fact  that  the  terms  made  by  him  differ 
from  his  instructions,  if  the  principal  accepts 
such  terms.  McFarland  v.  Lillard,  2  Ind. 
App.  160;  Gelatt  v.  Ridge,  117  Mo.  553,  38 
Am.  St.  Rep.  683. 

1.  Customer  must  Be  Responsible. — M  ullenhoff 
v.  Gensler  (Buffalo  Super.  Ct.),  15  N.  Y. 
Supp.  673;  Butler  v.  Baker,  17  R.  I.  582,  33 
Am.  St.  Rep.  897. 

Where  the  owner  of  certain  property  agrees 
to  pay  a  broker  a  commission  if  he  will  pro- 
cure a  purchaser  for  the  property  at  a  specified 
price,  the  broker  cannot  recover  on  the  con- 
tract without  producing  a  purchaser  able  and 
willing  to  pay  such  price,  and  the  principal 
does  not  waive  the  stipulation  as  to  price  by 
selling  the  property  to  the  customer  pre- 
sented by  the  broker  at  a  less  price,  unless  he 
does  so  with  knowledge  that  such  person  is 
able  and  willing  to  pay  the  price  stipulated  to 
the  broker.  McArthur  v.  Slauson,  53  Wis. 
41,  distinguishing  Stewart  v.  Mather,  32  Wis. 
344- 

But  where  the  principal  has  repudiated  the 
contract  for  another  reason,  he  cannot  re- 
lieve himself  from  liability  to  the  broker  on 
the  ground  that  the  purchaser  was  not  finan- 
cially responsible.  McFarland  v.  Lillard,  2 
Ind.  App.  160. 

Want  of  Title. — Where  the  customer  pro- 
cured by  the  broker  is  to  exchange  lands  for 
the  principal's  lands  or  goods,  and  the  trans- 
action fails  through  the  customer's  want  of  a 
good  title,  the  broker  cannot  recover.  Greu- 
sel  v.  Dean  (Iowa  1896),  67  N.  W.  Rep.  275; 
Moskowitz  v.  Hornberger,  15  Misc.  Rep.  (N. 
Y.  City  Ct.)  645. 

2.  Burden  of  Proving  Customer's  Irresponsi- 
bility Rests  on  Principal. — Cook  v.  Kroemeke, 
4  Daly  (N.  Y.)  268;  Levy  v.  Ruff,  30  Abb.  N. 
Cas.  (N.  Y.  City  Ct.)  291,  3  Misc.  Rep.  (N.  Y.) 
147;  Fairly  v.  Wappoo  Mills,  44  S.  Car.  227. 

But  in  Zeidler  v.  Walker,  41  Mo.  App.  118, 
it  was  held  that  the  broker  must  show  affirm- 
atively that  he  has  procured  a  purchaser 
ready  and  able  to  buy  on  the  stipulated  terms 
in  order  to  recover  commissions.  See  also 
Coleman  v.  Meade,  13  Bush  (Ky.)  358. 

Where  the  principal  reserves  no  right  to 
question  the  responsibility  of  customers  fur- 
nished by  the  broker,  and  there  is  no  proof 
that  he  has  suffered  any  loss  for  want  of  such 


responsibility,  the  broker  is  not  required  to 
show  such  responsibility  to  recover  his  com- 
missions. Steinbach  v.  Montpelier  Carriage 
Co.,  37  Fed.  Rep.  760. 

Where  the  Owner  has  Already  Sold  the  Prop- 
erty.— In  order  to  enable  a  broker  to  recover 
commissions  under  a  contract  by  which  he 
was  to  receive  a  commission  "upon  finding  a 
purchaser  "  for  real  estate,  where  the  owner 
has  sold  the  land  to  another  and  so  is  unable 
to  sell  to  the  purchaser  procured  by  the 
broker,  it  is  necessary  for  the  broker  to  show 
that  the  purchaser  was  in  a  condition  to  com- 
ply with  the  contract,  or  to  respond  in  dam- 
ages for  a  failure  to  do  so.  Iselin  v.  Griffith, 
62  Iowa  668. 

3.  Presumption  that  Customer  Is  Responsible. 
— McFarland  v.  Lillard,  2  Ind.  App.  160; 
Goss  v.  Broom,  31  Minn.  484;  Hart  v.  Hoff- 
man, 44  How.  Pr.  (N.  Y.  Ct.  App.)  168; 
Gcrding  v.  Haskin,  2  Misc.  Rep.  (N.  Y.  Super. 
Ct.)  172. 

4.  Broker  may  Recover  although  Principal  Fail 
to  Complete  Contract — United  States. — Kock  v. 
Emmerling,  22  How.  (U.  S.)  69. 

California. — Phelan  v.  Gardner,  43  Cal.  308; 
Neilson  v.  Lee,  60  Cal.  555. 

Colorado. — Finnerty  v.  Fritz,  5  Colo.  174; 
Buckingham  v.  Harris,  10  Colo.  455;  Cawker 
v.  Apple,  15  Colo.  141;  Spaulding  v.  Saltiel, 
18  Colo.  86. 

Illinois. — McEwen  v.  Kerfoot,  37  111.  530; 
Flood  v.  Leonard,  44  111.  App.  113;  Monroe 
v.  Snow,  131  111.  126;  McGuire  v.  Carlson,  61 
111.  App.  295;  Hecht  v.  Hall,  62  111.  App.  100. 

Indiana. — Love  v.  Miller,  53  Ind.  294,  21 
Am.  Rep.  192;  Fischer  v.  Bell,  91  Ind.  243. 

Iowa. — Ford  v.  Easley,  88  Iowa  603;  Felts 
v.  Butcher  (Iowa  1895),  61  N.  W.  Rep.  991. 

Kansas. — Neiderlander  v.  Starr,  50  Kan. 
770. 

Massachusetts.  —  Holden  v.  Starks,  159 
Mass.  503. 

Missouri.  —  Bailey  v.  Chapman,  41  Mo. 
536;  Harwood  v.  Diemer,  41  Mo.  App.  48; 
Reeves  v.  Vette,  62  Mo.  App.  440.  See  also 
Collins  v.  Fowler,  8  Mo.  App.  5S8. 

Nebraska. — Greenwood  v.  Burton,  27  Neb. 
808;  Jones  v.  Stcverrs,  36  Neb.  849. 

New  York. — Barnard  v.  Monnot,  I  Abb. 
App.  Dec.  (N.  Y.)  108;  Hague  v.  O'Conner, 
41  How.  Pr.  (N.  Y.  Super.  Ct.)  287;  Hart  v. 
Hoffman,  44  How.  Pr.  (N.  Y.  Ct.  App.)  168; 
Mooney  v.  Elder,  56  N.  Y.  238;  Mason  v. 
Hinds  (Buffalo  Super.  Ct.),  19  N.  Y.  Supp. 
996. 

Oregon. — Fisk  v.  Henane,  13  Oregon  156. 
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Usage. — It  seems  that  in  the  United  States  there  is  no  usage  of  brokers  that 
will  permit  the  principal  to  abandon  the  contract  so  as  to  deprive  the  broker 
of  his  right  to  commissions  after  he  has  discharged  his  duty.1 

(7)  Failure  of  Customer  to  Cotnplete  the  Contract. — The  broker  may  recover 
his  commissions  although  the  customer  refuses  to  complete  the  contract,  where 
such  refusal  is  in  consequence  of  a  defect  in  the  title,  or  of  misrepresentations 
of  the  principal,  and  the  broker  himself  is  not  in  fault.* 


Pennsylvania, — Edwards  v.  Goldsmith,  16 
Pa.  St.  43. 

Tennessee. — Cheatham  v.  Yarbrough,  90 
Tenn.  77,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  578,  581. 

Texas. — Sullivan  v.  Hampton  (Tex.  Civ. 
App.  1895),  32  S.  W.  Rep.  235. 

A  broker  employed  to  procure  a  loan  for  a 
commission  is  entitled  to  his  compensation 
on  finding  a  person  able  and  willing  to  make 
the  loan,  although  the  principal  then  declines 
to  take  it.  Vinton  v.  Baldwin,  88  Ind.  104,45 
Am.  Rep.  447;  Corning  v.  Calvert,  2  Hilt. 
(N.  Y.)  56;  Middleton  v.  Thompson,  163  Pa. 
St.  112. 

A  ship  broker  employed  to  negotiate  a 
charter-party  is  entitled  to  his  commissions 
when  he  has  procured  a  person  with  whom 
an  agreement  for  a  charter  is  made,  although 
the  principal  arbitrarily  refuses  to  sign  the 
charter-party,  and  the  voyage  is  never  made; 
and  a  usage  to  the  contrary  must  be  well 
established  to  defeat  a  recovery  by  the 
broker.    Cook  v.  Fiske,  12  Gray  (Mass.)  491. 

Where  A  applied  to  B  &  Co.,  brokers,  to 
procure  a  loan  of  nine  thousand  dollars,  and 
they  introduced  him  to  C,  another  broker, 
who  introduced  him  to  a  person  who  offered 
him  seven  thousand  dollars,  which  he  agreed 
to  take,  but  afterwards  declined  as  insuffi- 
cient, and  C  afterwards  procured  for  him 
another  loan,  for  which  he  received  a  com- 
mission, stating  that  he,  C,  had  nothing 
to  do  with  the  commissions  on  the  loan  of 
seven  thousand  dollars,  but  would  settle 
with  B  &  Co.,  it  was  held  that  B  &  Co. 
could  recover  a  reasonable  compensation 
from  A  for  procuring  the  loan  of  seven 
thousand  dollars.  Van  Lien  v.  Byrnes,  I 
Hilt.  (N.  Y.)  133. 

Principal  Bound  Notwithstanding  Special  Con- 
tract.— Where  a  principal  employed  a  broker 
to  buy,  stipulating  that  the  broker  was  to 
look  solely  to  the  vendor  for  his  commissions, 
and  the  broker  found  one  willing  to  sell 
on  the  stipulated  terms,  but  the  principal  re- 
fused to  take  the  property,  it  was  held  that 
the  principal,  having  violated  the  contract 
by  his  refusal,  was  liable  to  the  broker  for 
his  commissions.  Cavender  v.  Wadding- 
ham,  2  Mo.  App.  551. 

Broker  Need  Not  Show  Performance  after  Prin- 
cipal's Eefusal. — Where  a  broker  employed  to 
negotiate  a  loan  proceeds  with  reasonable 
dispatch  to  secure  the  loan,  and  the  princi- 
pal refuses  to  avail  himself  thereof,  it  is  not 
necessary  for  the  broker,  in  order  to  recover 
his  commissions,  to  show  any  performance 
or  readiness  to  perform  on  his  part  after 
that  time.  Durkee  v.  Vermont  Cent.  R.  Co., 
29  Vt.  127. 

1.  The  Effect  of  Usage  on  the  broker's  right 


to  recover  in  case  the  principal  refuses  to 
complete  the  contract  is  discussed  in  Durkee 
v.  Vermont  Cent.  R.  Co.,  29  Vt.  127,  where 
Redfield,  Ch.J.,  said:  "  It  seems  that  in  cer- 
tain kinds  of  brokerage  in  England,  by  com- 
mercial usage,  the  broker  is  not  entitled  to  his 
commission  if  those  who  employ  him  decline 
to  close  the  transaction  after  the  broker  has 
been  at  expense  to  prepare  for  the  negotia- 
tion, and  that  in  such  cases  the  broker  is 
entitled  to  no  compensation.  We  suppose, 
of  course,  that  a  broker  is  not  entitled  to  his 
full  commissions,  probably,  unless  he  com- 
pletes the  negotiation.  And  in  some  busi- 
ness, in  some  countries,  there  may  be  a 
custom  or  usage  that  unless  they  earn  their 
commissions  by  completing  the  negotiation 
they  are  not  to  be  paid  anything.  This  is 
only  giving  those  who  deal  with  brokers  a 
right  to  recede  from  the  negotiation  until  the 
last  moment.  If  such  a  right  is  reserved, 
either  expressly  or  by  the  known  usage  of  a 
particular  business,  which  is  in  effect  the 
same  thing,  it  is  all  well.  There  is  no  in- 
justice in  such  a  rule  as  applicable  to  con- 
tracts. But  we  are  not  aware  of  any  such 
usage  in  regard  to  brokerage  in  this  country. 
If  any  such  exists,  the  party  might  prove  it 
probably  before  the  jury,  and  thus  obtain 
the  benefit  of  it.  The  court  could  not  declare 
it  as  a  rule  of  law  unless  it  became  notorious 
and  universal." 

2.  Where  Broker  may  Becover  though  Cus- 
tomer Refuse  to  Complete  Contract — Alabama. — 
Birmingham  Land,  etc.,  Co.  v.  Thompson, 
86  Ala.  146.  But  see  Blankenship  v.  Ryer- 
son,  50  Ala.  426. 

California. — Middleton  v.  Findla,  25  Cal. 
76;  Gonzales  v.  Broad,  57  Cal.  224. 

Georgia. — Davis  v.  Morgan,  g6  Ga.  518. 

Minnesota. — Hamlin  v.  Schulte,  34  Minn. 
534;  Gauthier  v.  West,  45  Minn.  192. 

Mississippi.  —  Roberts  v.  Kimmons,  65 
Miss.  332. 

Missouri. — Christensen  v.  Wooley,  41  Mo. 
App.  53- 

New  York. — Glentworth  v.  Luther,  21  Barb. 
(N.  Y.)  145;  Doty  v.  Miller,  43  Barb.  (N.  Y.) 
529;  Allen  v.  James,  7  Daly  (N.  Y.)  13; 
Knapp  v.  Wallace,  41  N.  Y.  477;  Condict  v. 
Cowdrey,  57  N.  Y.  Super.  Ct.  66. 

Pennsylvania. — Clapp  v.  Hughes,  I  Phila. 
(Pa.)  382;  Sweeney  v.  Ten  Mile  Oil,  etc.,  Co., 
130  Pa.  St.  193.  See  also  Restein  v.  McCad- 
den,  166  Pa.  St.  340. 

Tennessee. — Cheatham  v.  Yarbrough,  90 
Tenn.  77,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  578-581. 

See  also  Hubert  v.  Barthe,  2  Leg.  N. 
(Quebec)  227. 

A  broker  employed  to  procure  a  loan  may 
recover  his  commissions  when  he  has  se- 
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(8)  Broker  must  Be  the  Procuring  Cause. — The  broker,  in  order  to  be  en- 
titled to  his  commissions,  must  have  been  the  procuring  cause  of  the  transac- 
tion. If  the  contract  was  entered  into  without  his  intervention,  however  great 
his  exertions  in  the  matter  may  have  been,  he  cannot  recover  for  his  services.1 

Broker  Procuring  Cause — Contract  Completed  by  Another.— But  if  the  broker  was  the 
procuring  cause,  he  is  entitled  to  his  commissions  without  regard  to  the  extent 

cured  a  lender,  although  the  latter,  on  dis- 
covering that  the  proposed  security  is  encum- 
bered, refuses  to  consummate  the  loan. 
Holly  v.  Gosling,  3  E.  D.  Smith  (N.  Y.)  262. 

In  such  cases  evidence  that  the  principal 
has  a  good  title  is  immaterial.  Crasto  v. 
White  (Supreme  Ct.),  3  N.  Y.  Supp.  682. 

Where  a  Customer  Refuses  to  Complete  a  Pur- 
chase on  Account  of  Defect  in  Quality  of  the 
goods  sold,  the  broker  is  nevertheless  en- 
titled to  his  commissions.  Strong  v.  Pren- 
tice Brownstone  Co.,  6  Misc.  Rep.  (N.  Y. 
City  Ct.)  57;  Restein  v.  McCadden,  166  Pa. 
St.  340. 

The  Rights  and  Duties  of  a  Broker  Employed 
to  Procure  a  Loan  depend  upon  the  same 
principles  which  govern  the  broker  who 
undertakes  to  find  a  purchaser  of  property. 
He  is  entitled  to  his  commissions  when  he 
has  procured  a  lender  who  is  ready,  willing, 
and  able  to  lend  the  money  on  the  authorized 
terms.  The  borrower,  when  employing  such 
a  broker,  always  does  so  upon  the  implied 
•conditions  (if  there  be  no  express  conditions 
in  respect  to  the  matter)  that  he  has  the 
ability  to,  and  will,  make  or  tender  to  the 
lender  a  title  free  from  infirmity.  It  is  not 
the  broker's  duty,  nor  any  part  of  his  engage- 
ment, to  remove  incumbrances  or  to  cure 
defects  in  title;  and  if  the  loan  is  not  effected 
in  consequence  of  an  encumbered  or  defec- 
tive title,  he  is  nevertheless  entitled  to  com- 
missions. Peet  v.  Sherwood,  43  Minn.  447; 
Green  v.  Lucas,  33  L.  T.  N.  S.  584;  Holly  v. 
Gosling,  3  E.  D.  Smith  (N.  Y.)  262;  Egan  v. 
Kieferdorf,  16  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  385;  Middleton  v.  Thompson,  163  Pa. 
St.  112.  See  also  Vinton  v.  Baldwin,  88 
Ind.  104,  45  Am.  Rep.  447. 

Broker  cannot  Recover  when  in  Fault. — Where 
a  broker  agreed  to  procure  a  loan  of  money 
on  the  property  of  his  principal,  and  to  have 
the  title  to  the  property  examined,  for  a 
certain  sum,  to  include  the  expenses  of  ex- 
amining the  title  and  his  commission,  and 
received  the  title  deeds,  and  procured  a 
lender,  who  refused  to  loan  the  money  on  a 
defect  in  the  title  being  found,  it  was  held 
that  the  broker  could  not  recover  his  com- 
mission, for  he  should  have  examined  the 
title  before  applying  for  the  loan.  Budd  v. 
Zoller,  52  Mo.  238. 

Where  a  broker  was  employed  to  effect  an 
exchange  of  property,  and  found  a  customer 
willing  to  exchange  within  a  certain  time  by 
warranty  deed  free  from  incumbrances,  and 
he  prepared  a  deed  conveying  his  principal's 
property  subject  to  certain  taxes,  which  the 
customer  refused  to  receive,  and  he  kept  his 
principal  in  ignorance  of  this  refusal  until 
the  stipulated  time  had  expired,  it  was  held 
that  his  negligence  precluded  him  from  re- 
covering his  commissions.  Fisher  v.  Dynes, 
•62  Ind.  348. 


Waiver  of  Claim  by  Broker. — Where  the  plain- 
tiffs, brokers  in  railway  supplies,  knowing 
of  a  party  who  wanted  rails  and  fastenings, 
telegraphed  to  the  defendant,  a  manufac- 
turer and  seller  of  railway  iron,  for  prices, 
"to  cover  us  ijg  on  rails  and  2\%  on  fasten- 
ings," and  the  defendant  gave  prices,  and  a 
contract  was  made  for  the  sale  and  delivery 
of  the  iron  at  an  agreed  price,  on  that  basis 
as  to  the  plaintiffs'  commission,  but  the  con- 
tract fell  through  by  the  default  of  the  pur- 
chaser, and  no  rails  or  fastenings  were 
delivered  or  paid  for,  and  afterwards  the 
plaintiffs,  in  consideration  of  one  thousand 
dollars,  canceled  a  contract  they  had  with 
the  purchaser,  and  waived  all  claims  or  in- 
terest they  might  have  in  certain  contracts, 
including  this  contract  with  the  defendant, 
it  was  held  that  a  verdict  for  the  defendant 
was  proper.  Colwell  v.  Springfield  Iron 
Co.,  24  Fed.  Rep.  631. 

1.  Broker  must  Be  Procuring  Cause — England. 
— Curtis  v.  Nixon,  24  L.  T.  N.  S.  706. 

California.  —  Zeimer  v.  Antisell,  75  Cal. 
509. 

Georgia. — Doonan  v.  Ives,  73  Ga.  295. 

Illinois. — Neufeld  v.  Oren,  60  111.  App. 
350;  Sievers  v.  Griffin,  14  111.  App.  63. 

Indiana.  —  Piatt  v.  Johr,  9  Ind.  App.  58, 
citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  582. 

Kansas. — Latshaw  v.  Moore,  53  Kan.  234. 

Massachusetts. — Tombs  v.  Alexander,  101 
Mass.  255,  3  Am.  Rep.  349. 

New  York.— Chilton  v.  Butler,  I  E.  D. 
Smith  (N.  Y.)  150;  Briggs  v.  Rowe,  4  Keyes 
(N.  Y.)  424:  Moses  v.  Bierling,  31  N.  Y.  462; 
Smith  v.  Seattle,  etc.,  R.  Co.,  72  Hun  (N.  Y.) 
202;  Sussdorff  v.  Schmidt,  55  N.  Y.  319;  Wylie 
v.  Marine  Nat.  Bank,  61  N.  Y.  415. 

Pennsylvania. — Earp  v.  Cummins,  54  Pa. 
St.  394.  93  Am.  Dec.  718;  Keys  v.  Johnson, 
68  Pa.  St.  42;  Pratt  v.  Bank,  12  Phila.  (Pa.) 
378. 

Texas. — Brown  v.  Shelton  (Tex.  Civ.  App 
1893),  23  S.  W.  Rep.  483. 

To  support  an  action  by  a  broker  for  conu 
missions,  proof  that  he  effected  or  procured 
a  sale  is  necessary,  in  the  absence  of  evidence 
of  usage,  or  express  or  implied  contract,  or 
acts  of  the  principal  preventing  a  completion 
of  the  bargain  by  the  broker.  Loud  v.  Hall, 
106  Mass.  404. 

In  the  absence  of  proof  of  usage,  the  mere 
fact  that  a  broker  introduces  the  purchaser 
to  the  seller,  ordiscloses  names  by  which  they 
come  together  to  treat,  will  not  entitle  him 
to  compensation ;  but  if  it  appears  that  such 
introduction  or  disclosure  was  the  foundation 
on  which  the  negotiation  was  begun  and  con- 
ducted, and  the  sale  made,  the  broker  will  be 
entitled  to  his  compensation.  Keener  v.  Har- 
rod,  2  Md.  63,  56  Am.  Dec.  706.  See  Beale 
v.  Creswell,  3  Md.  196. 


4  C.  of  L. — 62, 
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of  his  exertions,  and  although  the  contract  initiated  by  him  was  consum- 
ni.it id  by  the  principal  himself,  or  through  the  intervention  of  another.1 

Unsuccessful  Attempt. — Hut  if  a  broker  attempts  unsuccessfully  to  effect  a  sale,  and 
his  proposed  purchaser  abandons  the  idea  of  buying,  but  is  afterwards  induced  to 
do  so  by  the  principal  or  by  another  person,  without  being  in  any  way  influenced 
by  the  broker,  the  latter  is  not  entitled  to  any  commissions.2  So  also  where 
the  broker  has  had  a  reasonable  time  in  which  to  effect  a  sale,  and  has  failed 
to  do  so,  the  principal  may  take  the  negotiations  out  of  his  hands  and  com- 
plete them  himself ;  and  the  fact  that  the  sale  was  made  to  a  customer  pre- 
sented by  the  broker  does  not  entitle  him  to  commissions.3 


1.  If  Procuring  Cause,  Extent  of  Exertions  Im- 
material— England. — Wilk  inson  v*  Alston,  48 
L.  J.  Q.  B.  Div.  733,  41  L.  T.  N.  S.  394. 

Arkansas. — Scott  v.  Patterson,  53  Ark.  49. 

Connecticut.  —  Lincoln  v.  McClatchie,  36 
Conn.  136. 

Illinois. — Jenks  v.  Nobles,  42  III.  App.  33. 
Indiana. — Clifford  v.  Meyer,  6  Ind.  App. 
633. 

Maryland. — Jones  v.  Adler,  34  Md.  440. 

Massachusetts, — Pope  v.  Beals,  108  Mass. 
561;  Desmond  v.  Stebbins,   140  Mass.  339. 

Michigan. — Wood  v.  Wells,  103  Mich.  320. 

Missouri. — Brennan  v.  Roach,  47  Mo.  App. 
290;  Tyler  v.  Parr,  52  Mo.  249;  Bass  v. 
Jacobs,  63  Mo.  App.  393. 

Nebraska. — Wasmer  v.  Lean,  32  Neb.  519. 

IVew  York. — Hanford  v.  Shapter,  4  Daly 
(N.  Y.)  243;  Lloyd  v.  Matthews,  51  N.  Y. 
124;  Sussdorff  v.  Schmidt,  55  N.  Y.  319;  Ge- 
munder  v.  Hauser,  7  Misc.  Rep.  (N.  Y.  C.  PI.) 
487;  King  v.  Bauer  (C.  PL),  29  N.  Y.  St.  Rep. 
414;  Baker  v.  Thomas,  12  Misc.  Rep.  (N.  Y. 
C.  PI.)  432. 

Pennsylvania. — Earp  v.  Cummins,  54  Pa. 
St.  395,  93  Am.  Dec.  718;  Shepler  v.  Scott,  85 
Pa.  St.  329. 

Tennessee. — Royster  v.  Mageveney,  9  Lea 
(Tenn.)  148. 

Texas. — Graves  v.  Bains,  78  Tex.  92;  Bow- 
ser v.  Field  (Tex.  1891),  17  S.  W.  Rep.  45. 

Wisconsin. — Stewart  v.  Mather,  32  Wis. 
344- 

See  infra,  this  title,  Principal  Completing 
Contract  Initiated  by  Broker. 

Illustrations. — Where  the  real-estate  agents 
were  instructed  by  the  owners  to  offer  certain 
property  for  sale,  for  which  they  were  to  re- 
ceive a  commission  of  a  certain  per  cent  if 
they  found  a  purchaser,  but  only  one  guinea 
if  the  premises  were  sold  "  without  their  in- 
tervention," and  a  person  procured  from  them 
a  card  to  view  the  premises,  and  after  some 
negotiation  ultimately  purchased  the  property 
through  a  friend  of  the  owners,  without 
further  communication  with  the  agents,  but  it 
appeared  that  but  for  receiving  the  card  from 
them  he  would  never  have  purchased,  it  was 
held  that  they  were  entitled  to  the  stipulated 
commission.  Mansell  v.  Clements,  L.  R.  9 
C.  P.  139- 

Where  a  broker  who  has  property  for  sale 
for  his  principal  advertises  it  and  gives  in- 
formation about  it  to  a  third  party,  who  com- 
municates such  information  to  a  friend,  and 
the  friend  afterwards  buys  directly  from  the 
principal,  the  broker  is  entitled  to  his  com- 
missions. Lincoln  v.  McClatchie,  36  Conn. 
136;  Anderson  v.  Cox,  16  Neb.  10. 


Where  a  broker  employed  to  sell  applied 
to  another  broker,  and  he  to  a  third,  who 
procured  a  purchaser,  the  custom  among 
brokers  being  so  to  help  each  other  and  divide 
the  commissions,  it  was  held  that  the  first 
broker  could  recover  his  commissions,  the 
sale  being  effected  through  his  instrumen- 
tality.   Carter  v.  Webster,  79  111.  435. 

Where  a  person  desiring  a  loan  makes  an 
application  in  writing,  upon  which  is  an  in- 
dorsement authorizing  a  single  broker  to 
procure  the  loan,  and  the  broker  leaves 
copies  of  such  application  with  a  number  of 
persons,  one  of  whom,  induced  by  such  ap- 
plication, without  the  broker's  knowledge, 
lends  the  money,  the  broker  is  entitled  to 
his  commissions.  Derrickson  v.  Quimby,  43 
N.  J.  L.  373. 

2.  Doonan  v.  Ives,  73  Ga.  295;  Mears  v. 
Stone,  44  111.  App.  444;  Bouscher  v.  Larkins, 
84  Hun  (N.  Y.)  288;  Earp  v.  Cummins,  54  Pa. 
St.  394,  93  Am.  Dec.  718. 

But  if  the  broker  is  in  fact  the  procuring 
cause,  the  interruption  of  the  negotiations 
will  not  defeat  his  right  to  commissions. 
Scott  v.  Patterson,  53  Ark.  49. 

3.  Where  the  Broker  has  been  Allowed  a  Reason- 
able Time  to  procure  a  purchaser  and  effect  a 
sale  of  goods,  and  has  failed  so  to  do,  and  the 
principal  has  in  good  faith  terminated  the 
agency  and  sought  other  assistance,  by 
means  of  which  a  sale  is  consummated,  the 
fact  that  the  purchaser  is  one  whom  the 
broker  introduced,  and  that  the  sale  was  in 
some  degree  aided  by  his  previous  unsuc- 
cessful efforts,  does  not  give  him  a  right  10 
commissions.  Sibbald  v.  Bethlehem  Iron 
Co.,  83  N.  Y.  378,  38  Am.  Rep.  441. 

So  also  where  the  time  is  prescribed. 
Thus  where  a  real-estate  agent  enters  into 
a  written  contract  with  the  owner  of  land 
that  his  farm  shall  be  left  with  him  for  sale 
for  the  term  of  two  months,  and  that  in 
case  of  a  sale  within  the  time,  whether  made 
by  the  agent,  the  landowner,  or  others,  the 
agent  is  to  receive  a  commission  of  five  per 
cent.,  and  within  the  two  months  the  agent 
does  not  produce  to  the  owner  a  purchaser  who 
is  ready  and  willing  to  take  the  farm  and  pay 
the  money  upon  the  terms  prescribed  in  the 
special  contract,  the  agent  cannot,  under  the 
contract,  recover  anything  for  his  services, 
although  he  has  made  efforts  to  sell  the 
farm,  and  the  person  subsequently  buying 
the  farm  had  his  attention  first  called  thereto 
by  the  agent,  and  was  by  him  introduced 
to  the  landowner  as  one  who  wanted  to  buy 
the  farm,  if  the  delay  in  making  the  sale  to 
the  purchaser  has  not  been  caused  by  any 
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(9)  Negotiation  by  Principal — (a)  Without  Intervention  of  Broker. — The  fact  that 
a  person  has  employed  a  broker  to  negotiate  a  sale  does  not,  in  the  absence 
of  a  special  contract,  deprive  him  of  the  right  himself  to  negotiate :  and  if 
he  procures  a  sale  without  any  agency  of  the  broker,  he  is  not  liable  to  the 
latter  for  a  commission.1 

Broker  Finding  Purchaser  in  Reasonable  Time. — But  it  has  been  held  that  where  a 
broker  employed  to  find  a  purchaser  within  a  reasonable  time  complies  with 
his  contract,  he  is  entitled  to  his  commissions  although  the  principal  may  have 
sold  the  property  in  the  meantime.2 

(b)  Principal  Completing  Contract  Initiated  by  Broker. — Where  a  broker  employed 
to  negotiate  a  sale  procures  a  customer  ready  and  able  to  purchase  on  the 
terms  specified  by  the  principal,  and  the  principal  takes  the  further  pro- 
ceedings out  of  the  hands  of  the  broker,  and  completes  the  sale  himself  or 
through  another  broker,  the  broker  is  nevertheless  entitled  to  his  commis- 
sions; the  principal  cannot  deprive  him  of  his  right  to  compensation,  by  a 
discharge  before  the  sale  is  consummated.3    And  the  rule  is  the  same  where 


negligence,  fault,  or  fraud  of  the  landowner. 
Fultz  v.  Wimer,  34  Kan.  576. 

1.  Principal  may  Treat  Directly  without  Bro- 
ker's Intervention. — Arkansas. — Hill  v.  Jebb, 
55  Ark.  574. 

California. — Dolan  v.  Scanlan,  57  Cal.  261. 
Colorado. — Anderson  v.   Smythe,    1  Colo. 
App.  253. 

Connecticut.  —  Hungerford  v.  Hicks,  39 
Conn.  259. 

Illinois. — Gilbert  v.  Coons,  37  111.  App.  448. 

Indiana. — Stewart  v.  Murray,  92  Ind.  543, 
47  Am.  Rep.  167. 

Minnesota. — Dole  v.  Sherwood,  41  Minn. 
535.  16  Am.  St.  Rep.  731;  Baars  v.  Hyland 
(Minn.  1896),  67  N.  W.  Rep.  1148. 

New  York.  —  Chilton  v.  Butler,  1  E.  D. 
Smith  (N.  Y.)  150;  Briggs  v.  Rowe,  4  Keyes 
(N.  Y.)  426;  McClave  v.  Paine,  49  N.  Y.  561, 
10  Am.  Rep.  431;  Wylie  v.  Marine  Nat.  Bank, 
61  N.  Y.  415. 

See  Hetre  v.  Brodeur,  6  Leg.  N.  (Quebec) 

59- 

The  Fact  that  the  Broker's  Agency  Is  Exclusive 

merely  prevents  the  appointment  of  another 
agent;  it  does  not  prohibit  the  owner  from 
making  a  sale  himself.  Dole  v.  Sherwood, 
41  Minn.  535,  16  Am.  St.  Rep.  731. 

But  if  the  owner  in  such  case  sells  through 
another  broker  in  fraud  of  the  agreement,  he 
is  liable  for  the  commissions.  Moses  v.  Bier- 
ling,  31  N.  Y.  462. 

2.  Broker  Finding  Purchaser  in  Reasonable 
Time. — Lane  v.  Albright,  49  Ind.  275.  See 
also  Ford  v.  Easley,  88  Iowa  603. 

Where  a  real-estate  agent,  employed  to 
effect  an  early  sale  of  property,  three  or  four 
days  afterwards  found  a  purchaser  ready, 
able,  and  willing  to  purchase  on  the  owner's 
terms,  it  was  held  that  he  was  entitled  to  his 
commission,  though  the  owner  had  sold  the 
property  himself  on  the  same  day  he  had 
employed  the  broker,  but  without  giving  the 
latter  notice  thereof.  Woodall  v.  Foster,  91 
Tenn.  195. 

Where  a  broker  produced  certain  parties 
willing  to  buy  his  principal's  land,  and  the 
principal  entered  into  negotiations  with  them, 
and  left  them  a  fixed  time  in  which  to  decide, 
and  the  principal  sold  the  land  to  other  par- 
ties before  the  expiration  of  this  time,  the 


broker  was  held  to  be  entitled  to  his  commis- 
sions.   Reed  v.  Reed,  82  Pa.  St.  420. 

In  Carle  v.  Parent,  M.  L.  R.  5  Q.  B.  451, 
17  Rev.  Leg.  122,  it  was  held  that  where  the 
principal  sold  the  property  himself  within 
the  period  he  had  allowed  the  broker  to 
make  the  sale,  he  was  liable  to  the  latter  for 
his  commissions  although  the  agent  had 
done  nothing  to  promote  the  sale.  See  also 
Dillon  v.  Borthwick,  3  Leg.  N.  (Quebec)  202. 
Compare  Waterman  v.  Boltinghouse,  82  Cal. 
659. 

3.  Sale  Completed  by  Principal  with  Customer 
Found  by  Broker — Colorado. — Howe  v.  Werner, 
7  Colo.  App.  530. 

Illinois. — Gleason  v.  McKay,  37  111.  App. 
464;  Schuster  v.  Martin,  45  111.  App.  481. 

Indiana.  —  Piatt  v.  Johr,  9  Ind.  App.  58, 
citing  2  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  582. 

Kansas. — Gillett  -'.  Corum,  7  Kan.  156. 

Louisiana. — Gottschalk  v.  Jennings,  I  La. 
Ann.  5,  45  Am.  Dec.  70;  Levistones  v.  Lan- 
dreaux,  6  La.  Ann.  26. 

Maryland. — Jones  v.  Adler,  34  Md.  440. 

Massachusetts. — Loud  v.  Hall,  T06  Mass. 
404;  Newhall  v.  Pierce,  115  Mass.  457. 

Missouri. — Tyler  v.  Parr,  52  Mo.  249. 

New  Jersey. — Shepherd  v.  Hedden,  29  N.  J. 
L.  334- 

New  York. — Briggs  v.  Bovd,  56  N.  Y.  289; 
Stillman  v.  Mitchell,  2  Robt.'(N.  Y.)  523;  Chil- 
ton v.  Butler,  1  E.  D.  Smith  (N.  Y.)  150;  Car- 
roll v.  Pettit,  67  Hun  (N.  Y.)  418;  O'Toole  v. 
Tucker,  16  Misc.  Rep.  (N.  Y.  City  Ct.)  485. 

Pennsylvania.  —  Keys  v.  Johnson,  68  Pa. 
St.  42. 

Tennessee. — Arrington  v.  Cary,  5  Baxt. 
(Tenn.)  609. 

In  an  action  by  a  broker  to  recover  a  com- 
mission for  procuring  the  sale  of  stock 
where  the  sale  was  actually  effected  by  the 
principal  in  the  absence  of  the  broker,  but  to 
a  purchaser  procured  by  the  broker,  it  was 
held  that  no  recovery  could  be  had,  on  the 
ground  that  the  services  rendered  were  not 
those  stated  in  the  declaration;  but  the  court 
said  that  the  plaintiff  could  have  recovered, 
under  a  proper  count,  if  the  services  ren- 
dered were  of  any  value  to  the  defendant, 
and  were  rendered  at  his  request,  upon  a 
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the  principal  completes  the  contract  with  the  customer  presented  by  the 
broker,  on  different  terms  from  those  stipulated  to  the  broker.1 

Ignorance  of  Broker's  Services  Immaterial. — It  is  immaterial  in  such  case  that  the 

principal  makes  the  sale  without  knowing  that  the  purchaser  was  procured 
through  the  instrumentality  of  the  broker;  it  is  his  duty  to  inquire  whence 
the  purchaser  derived  his  information  respecting  the  property.* 

(10)  Revocation  of  Authority. — A  broker  employed  to  negotiate  a  sale 
cannot  recover  commissions  for  effecting  a  sale  after  his  authority  has  been 
revoked  and  he  has  received  notice  of  such  revocation.3  But  it  is  otherwise 
where  he  has  not  received  such  notice.4 

2.  Principal  Ignorant  of  Broker's  Servioes. — 

Bryan  v.  Abert,  3  App.  Cas.  (D.  C.)  180;  Lloyd 
v.  Matthews,  51  N.  Y.  124;  Hanford  v.  Shap- 
ter,  4  Daly  (N.  Y.)  243;  Sussdorff  v.  Schmidt, 
55  N.  Y.  319;  Bickart  v.  Hoffmann  (C.  PL).  19 
N.  Y.  Supp.  472;  Graves  v.  Bains,  78  Tex.  92. 

3.  Broker  cannot  Eecover  for  Services  after 
Revocation  of  Authority. — Brown  v.  Pforr,  38 
Cal.  550;  Young  v.  Trainor,  158  111.  428; 
Alden  v.  Earle,  56  N.  Y.  Super.  Ct.  366;  Cof- 
fin v.  Coke,  6  Thomp.  &  C.  (N.  Y.)  71;  Neal 
v.  Lehman  (Tex.  Civ.  App.  1895),  34  S.  W. 
Rep.  153. 

So  also  in  case  of  an  insurance  broker. 
Warwick  v.  Slade,  3  Campb.  127. 

A  principal  is  not  liable  to  a  broker  for 
commissions  on  a  sale  effected  after  revoca- 
tion of  the  agency  by  the  acceptance  of  a 
proposition  made  during  the  agency,  the 
revocation  being  made  in  good  faith,  with  no 
intention  to  renew  the  negotiations.  Uphoff 
v.  Ulrich,  2  111.  App.  399. 

Authority  Revoked  and  Renewed  on  Different 
Terms. — Where  a  broker  was  employed  to 
procure  a  loan  for  a  commission  to  be  paid 
only  in  case  the  loan  was  procured,  and  be- 
fore he  had  done  anything  in  the  matter  the 
principal  varied  the  terms  on  which  he  would 
accept  the  loan,  and  the  broker  endeavored 
without  success  to  obtain  a  loan  on  these 
terms,  but  obtained  an  offer  of  a  loan  on  the 
former,  terms,  which  was  not  accepted,  it  was 
held  that  he  could  not  recover  commissions, 
his  first  authority  having  been  revoked,  and 
no  loan  having  been  procured  under  the 
second,  though  he  might  have  brought  an 
action  on  the  revocation  as  a  breach  of  con- 
tract.   Toppin  v.  Healey,  11  W.  R.  466. 

Resale  after  Revocation  to  Customer  Procured 
by  Broker. — Where  a  trustee,  with  the  assent 
of  one  of  the  cestui  que  trusts,  employed  a 
broker  to  sell  the  trust  property,  who  accord- 
ingly applied  to  a  person  who  expressed  a 
willingness  to  purchase,  and  this  fact  was 
communicated  to  the  cestui  que  trust,  who 
afterwards  purchased  the  whole  property 
and  took  the  legal  title  thereto,  the  authority 
of  the  broker  being  then  revoked,  and  subse- 
quently sold  the  property  to  the  party  found 
by  the  broker,  it  was  held  that  the  revoca- 
tion would  defeat  the  broker's  claim  for  com- 
missions unless  the  cestui  que  trust  had  been 
guilty  of  fraud  in  making  the  purchase  and 
sale  so  as  to  avoid  paying  the  broker.  Beale 
v.  Creswell,  3  Md.  196. 

4.  Bash  v.  Hill,  62  111.  216. 
In  Lamson  v.  Sims,  48  N.  Y.  Super.  Ct.  281, 

it  was  held  that  where  a  real-estate  owner 
employed  a  real-estate  agent  to  sell  his  prop- 
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promise  of  compensation,  express  or  implied. 
Gillespie  v.  Wilder,  99  Mass.  170. 

A  Usage  at  a  seaport  by  which  the  seller  of 
a  ship  is  held  liable  to  pay  a  commission  to 
a  broker  whose  services  he  has  accepted,  and 
who  has  introduced  him  to  and  brought  him 
into  negotiation  with  an  ultimate  buyer,  and 
who  is  ready  to  continue  his  services  until  a 
sale  is  completed,  is  a  reasonable  usage,  in- 
dependently of  the  question  whether  sale  was 
finally  effected  by  the  same  or  by  another 
broker,  and  whether  the  seller  is  aware  of 
such  usage  or  not.  But  the  broker  cannot 
recover  if  the  first  introduction  of  the  parties 
lo  each  other  was  by  another  person.  Loud 
v.  Hall,  106  Mass.  404. 

Recovery  upon  a  Quantum  Meruit. — Where  a 
real-estate  broker  brought  an  action  to  re- 
cover commissions  for  a  completed  sale  of 
real  estate,  and  the  testimony  showed  that 
he  had  merely  procured  a  purchaser  who 
afterwards  purchased  such  real  estate  from 
Ihe  owner,  it  was  held  that  the  action  was 
one  to  recover  upon  a  quantum  meruit  the 
value  of  the  services  rendered;  and  the  testi- 
mony not  being  objected  to,  a  judgment 
awarding  the  broker  a  less  sum  than  the 
commission  upon  a  completed  sale  would  not 
be  set  aside.    Gregg  v.  Loomis,  22  Neb.  174. 

1.  Principal  Completing  Sale  on  Different 
Terms. — Bryan  v.  Abert,  3  App.  Cas.  (D.  C.) 
180;  Corbel  v.  Beard,  92  Iowa  360;  Wood  v. 
Wells,  103  Mich.  320;  Henderson  v.  Mace.  2 
Mo.  App.  Rep.  1009;  Jones  v.  Henry,  15 
Misc.  Rep.  (N.  Y.  C.  PI.)  151. 

Thus  where  the  principal  sells  at  a  less 
sum  than  that  for  which  the  broker  was 
authorized  to  sell,  the  latter  is  entitled  to 
commissions  on  the  amount  realized.  Smith 
v.  Anderson,  2  Idaho  495;  Plant  v.  Thomp- 
son, 42  Kan.  664,  16  Am.  St.  Rep.  512;  Ratts 
v.  Shepherd,  37  Kan.  20;  Levy  v.  Coogan,  16 
Daly  (N.  Y.)  137;  Martin  v.  Silliman,  53  N. 
Y.  615. 

If  an  agent  with  authority  to  sell,  upon  a 
certain  commission  in  the  event  of  a  sale, 
procures  a  purchaser,  at  the  price  and  on  the 
terms  authorized,  who  is  ready  to  take  the 
property  at  the  price,  and  the  owner  of  the 
property  steps  in,  ignores  the  agent,  and 
sells  to  the  purchaser  so  secured,  at  the 
same  price  and  on  the  same  terms,  or  for  a 
less  price  and  on  the  terms  proposed  to  the 
purchaser  by  the  agent,  even  if  they  are 
different  from  the  terms  stipulated  in  the 
authority  to  sell,  the  owner  is  liable  to  pay 
to  the  agent  the  amount  of  commission  stipu- 
lated to  be  paid.  Reynolds  v.  Tompkins,  23 
W.  Va.  229. 
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Bevocation  after  Partial  Performance. — Nor  can  a  revocation  of  the  broker's 
authority  before  the  transaction  about  which  he  is  employed  is  consummated 
affect  his  right  to  recover  for  services  already  rendered  and  through  which  the 
transaction  was  ultimately  accomplished.1 

Bevocation  after  Seasonable  Time  to  Complete  Transaction. —  But  if  the  broker  has  failed 
to  complete  the  transaction  after  a  reasonable  time,  the  owner  may  then 
revoke  his  authority  and  negotiate  for  himself  with  the  same  party;  and  such 
revocation,  if  made  in  good  faith,  and  not  for  the  mere  purpose  of  depriving 
the  broker  of  his  right  to  commissions,  will  defeat  a  recovery  by  him.3 

(il)  Illegality  of  Transaction — (a)  In  General. — Where  the  transaction  for 
which  the  broker  is  employed  is  illegal  and  void,  as  being  in  contravention  of 
law,  against  public  policy,  or  contrary  to  good  morals,  the  broker  cannot  re- 
cover a  commission  for  his  services.3 


erty,  and  the  latter,  within  the  scope  of  his 
authority,  but  without  the  owner's  knowl- 
edge, employed  a  broker  for  the  same  pur- 
pose, and  the  broker  found  a  purchaser  after 
the  agent's  authority  had  been  revoked,  but 
without  notice  to  the  broker,  the  broker  was 
entitled  to  his  commissions. 

1.  Becovery  for  Services  Bendered  before  Bev- 
ocation.—  Blumenthal  v.  Goodall,  89  Cal.  251; 
Smith  v.  Anderson,  2  Idaho  495;  Heaton  v. 
Edwards,  90  Mich.  500;  Martin  v.  Holly,  104 
N.  Car.  36;  Knox  v.  Parker,  2  Wash.  34. 
See  supra,  this  title,  Negotiation  by  Principal 
— Principal  Completing  Contract  Initiated  by 
Broker. 

Suit  for  Breach  of  Contract  upon  Bevocation 
after  Partial  Performance. — In  Green  v.  Cole, 
103  Mo.  70,  it  was  held  that  although  a  cer- 
tain contract  between  the  owner  of  land 
and  a  real-estate  broker  was  revocable,  the 
broker,  having  performed  services  under  the 
contract,  might  sue  for  its  breach  by  the 
principal. 

2.  Bona  Fide  Bevocation  Defeats  Broker's 
Claim. — Where  a  broker  employed  to  sell  an 
oil  lease  failed  to  do  so  within  a  reasonable 
time,  and  the  owner  in  good  faith  withdrew 
the  property  and  afterwards  sold  it  himself 
to  a  party  from  whom  the  broker  had  ob- 
tained an  offer,  it  was  held  that  the  owner 
had  a  right  to  so  revoke  the  broker's  author- 
ity if  he  did  so  in  good  faith  and  not  merely 
to  deprive  the  broker  of  his  right  to  commis- 
sions. Kelly  v.  Marshall,  172  Pa.  St.  396. 
To  the  same  effect  see  Neal  v.  Lehman  (Tex. 
Civ.  App.  1895),  34  S.  W.  Rep.  153.  See  supra, 
this  title,  Negotiation  by  Principal — Principal 
Completing  Contract  Initiated  by  Broker. 

3.  A  Marriage  Broker  cannot  recover  on  a  con- 
tract to  pay  a  commission  for  effecting  a  mar- 
riage. Johnson  v.  Hunt,  81  Ky.  321.  See 
the  title  Illegal  Contracts. 

A  Stoc  <  Broker  Who  Enters  into  a  Gambling 
Transaction,  with  full  knowledge  of  the  nature 
of  the  same,  and  renders  his  assistance  in  its 
consummation,  can  recover  neither  his  com- 
missions, nor  advances  made  by  him  to  one 
of  the  parties  in  furtherance  of  the  undertak- 
ing. Irwin  v.  Williar,  no  U.  S.  510;  Flagg 
v.  Baldwin,  38  N.  J.  Eq.  219,  4S  Am.  Rep. 
308;  Fareira  v.  Gabell,  89  Pa.  St.  89;  Waugh 
v.  Beck,  114  Pa.  St.  422,  60  Am.  Rep.  354. 
See  the  title  Stock  Brokers. 

Negotiating  Illegal  Agreement. — A  Commission 
Broker  who  with  knowledge  of  its  unlawful 


character,  negotiates  an  illegal  agreement 
between  parties,  becomes  a  particeps  criviinis, 
and  cannot  recover  for  services  rendered  or 
losses  incurred  by  him  in  behalf  of  either  in 
forwarding  the  unlawful  undertaking;  and 
checks  given  him  for  such  services  or  losses 
are  tainted  with  the  vice  of  their  origin,  and 
are  subject  to  all  the  infirmities  of  securities 
given  for  illegal  considerations.  Kahn  v. 
Walton,  46  Ohio  St.  195. 

Fraud  on  Third  Parties.  — Where  the  customer 
produced  by  the  broker  can  perform  the  con- 
tract only  by  perpetrating  a  fraud  on  third 
parties,  and  the  principal  for  that  reason  re- 
fuses to  consummate  an  executory  contract 
entered  into  with  such  customer,  the  broker 
cannot  recover  commissions.  Zittle  v.  Schle- 
singer,  46  Neb.  844. 

Broker  Effecting  Illegal  Contract  on  Shaies 
cannot  Becover. — In  Belding  v.  Pitkin,  2  Cai. 
(N.  Y.)  147,  where  the  plaintiff  sold  a  pre- 
tended title  to  real  estate  for  the  defendant, 
under  an  agreement  that  he  was  to  have  a 
share  of  the  proceeds,  the  sale  of  such  titles 
being  illegal,  it  was  held  that  the  plaintiff, 
who'  had  paid  the  money  to  the  defendant, 
could  not  enforce  the  contract  for  a  share. 

Where  a  broker  procured  a  customer  for 
another  broker,  with  the  understanding  that 
the  latter  should  charge  for  procuring  a  loan 
of  money  at  an  illegal  rate,  and  that  such 
commissions  should  be  divided,  it  was  held 
that  the  first  broker  could  not  recover  for  his 
share  of  such  commissions  against  the  sec- 
ond, to  whom  they  had  been  paid  by  the  cus- 
tomer. Gregory  v.  Wilson,  36  N.  J.  L.  315, 
13  Am.  Rep.  448. 

The  Principal  may  Becover  Back  money  paid 
to  a  broker  on  account  of  a  gambling  transac- 
tion. Pearce  v.  Foote,  113  111.  22S,  55  Am. 
Rep.  414. 

Mere  Possibility  of  Illegality  Immaterial. — It 

is  no  answer  to  an  action  by  a  ship  broker  for 
commissions  for  procuring  freight,  that  the 
charter-party  procured  was  such  that  if  the 
charterer  failed  to  obtain  certain  licenses  the 
voyage  would  be  illegal.  Haines  v.  Busk,  5 
Taunt.  521,  1  Marsh.  191. 

Contract  Held  Not  Illegal. — A  contract  by 
which  the  owners  of  a  steamship  agree  to 
pay  a  broker  a  certain  commission  for  obtain- 
ing a  charter  of  the  vessel  from  the  United 
Stales  government  is  not  necessarily  against 
public  policy,  and  is  valid.  Howland  v.  Coffin, 
47  Barb.  (N.  Y.)  653. 
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But  where  the  Broker  Acts  Merely  as  a  Middleman  to  bring  the  parties  together,  and 
takes  no  part  in  the  negotiations  between  them,  his  right  to  his  commissions 
is  not  affected  by  the  fact  that  the  contract  entered  into  by  his  principals  is 
illegal.1  And  it  has  been  held  that  the  mere  knowledge  of  a  broker  that  his 
principal  in  making  sales  through  him  intends  to  thereby  wager  on  the  future 
price  of  the  article  will  not  affect  his  right  to  recover  for  his  commissions  and 
advances.2 

(b)  Contract  Voidable  under  Statute  of  Frauds. — The  fact  that  the  contract  entered 
into  by  the  parties  is  voidable  under  the  statute  of  frauds,  because  not  in 
writing,  does  not  affect  the  right  of  the  broker  to  recover  for  his  services.3 

(c)  Broker  Acting  without  License— Under  Revenue  Laws. — It  has  been  held  that  where 
a  broker,  required  by  the  internal-revenue  law  to  have  a  license,  acts  without 
such  license,  the  transaction  is  illegal,  and  the  broker  can  therefore  recover 
no  commissions.4  But  in  other  jurisdictions  it  is  held  that  the  sole  object 
of  the  act  being  to  raise  revenue,  and  not  to  declare  the  acts  of  an  unlicensed 
broker  illegal,  the  fact  that  a  broker  has  not  taken  out  such  license  does  not 
affect  his  right  to  recover  on  an  express  contract  for  commissions.5 

Laws  Making  it  Illegal  to  Act  without  license. — But  where,  by  the  terms  of  a  stat- 
ute or  city  ordinance,  it  is  made  illegal  for  a  broker  to  exercise  his  business 
without  a  license,  a  broker  cannot  recover  commissions  for  services  rendered 
without  such  license.6 


A  contract  by  which  a  broker  is  to  receive 
a  certain  sum  per  acre  for  selling  land  for 
not  less  than  a  specified  price  is  not  against 
public  policy,  and  is  valid.  Shepherd  v. 
Hedden,  29  N.  J.  L.  334. 

1.  Middleman  may  Recover  though  Contract  Be 
Illegal. — Crane  v.  Whittemore,  4  Mo.  App. 
510. 

Thus  a  broker  who  merely  brings  the  par- 
ties together  may  recover  his  commissions 
although  the  contract  entered  into  by  them 
was  for  advertising  a  lottery,  and  such  ad- 
vertisements are  forbidden  by  statute. 
Ormes  v.  Dauchy,  45  N.  Y.  Super.  Ct.  85. 

So  also  a  broker  who  has  procured  a  pur- 
chaser for  patented  rights,  according  to  his 
contract,  is  entitled  to  his  commissions  al- 
though his  principal  has  not  complied  with 
the  statute  regulating  the  sale  of  such  rights. 
Pape  v.  Wright,  116  Ind.  502. 

In  Irwin  v.  Williar,  no  U.  S.  499,  which 
was  an  action  brought  to  recover  a  balance 
alleged  to  be  due  growing  out  of  certain 
sales  of  wheat  for  future  delivery,  the  court, 
by  Matthews,  J.,  said:  "In  Roundtree  v. 
Smith,  108  U.  S.  269,  it  was  said  that  brokers 
who  had  negotiated  such  contracts  [wagering 
contracts],  suing  not  on  the  contracts  them- 
selves, but  for  services  performed  and  money 
advanced  for  defendant  at  his  request,  though 
they  might,  under  some  circumstances,  be  so 
connected  with  the  immorality  of  the  contract 
as  to  be  affected  by  it,  they  are  not  in  the 
same  position  as  a  party  sued  for  the  enforce- 
ment of  the  original  agreement.  It  is  cer- 
tainly true  that  a  broker  might  negotiate 
such  a  contract  without  being  privy  to  the 
illegal  intent  of  the  principal  parties  to  it 
which  renders  it  void;  and  in  such  a  case,  be- 
ing innocent  of  any  violation  of  law,  and  not 
suing  to  enforce  an  unlawful  contract,  has  a 
meritorious  ground  for  the  recovery  of  com- 
pensation for  services  and  advances.  But 
we  are  also  of  the  opinion  that  when  the 


broker  is  privy  to  the  unlawful  design  of  the 
parties  and  brings  them  together  for  the 
very  purpose  of  entering  into  an  illegal 
agreement,  he  is  particeps  criminis,  and  can- 
not recover  for  services  rendered  or  losses  in- 
curred by  himself  on  behalf  of  either  in  for- 
warding the  transaction." 

2.  Crane  v.  Whittemore,  4  Mo.  App.  510; 
Kent  v.  Miltenberger,  13  Mo.  App.  503. 

3.  Negotiating  Contract  Voidable  under  Statute 
of  Frauds. — McFarland  v.  Lillard,  2  Ind.  App. 
160;  Holden  v.  Starks,  159  Mass.  503.  See 
also  Bibb  v.  Allen,  149  U.  S.  481.  But  see 
Wilson  v.  Mason,  158  111.  304;  Trenholme  v, 
McLennan,  24  L.  C.  Jur.  305. 

The  fact  that  the  contract  effected  by  the 
broker  is  voidable  under  the  statute  of  frauds, 
because  not  in  writing,  is  no  defense  to  an 
action  for  commissions  where  no  effort  is 
made  to  avoid  it.  Sayre  v.  Wilson,  86  Ala. 
151. 

Where  a  broker  has  produced  a  purchaser 
ready  and  able  to  purchase  on  the  principal's 
terms,  the  fact  that  there  is  no  written  con- 
tract is  immaterial.  Vaughan  v.  McCarthy, 
59  Minn.  199;  Cook  v.  Kroemeke,  4  Daly  (N. 
Y.)  268;  Mooney  v.  Elder,  56  N.  Y.  238; 
Barnard  v.  Monnot,  3  Keyes  (N.  Y.)  203. 

4.  Recovery  by  Unlicensed  Broker  Not  Al- 
lowed.— Holt  v.  Green,  73  Pa.  St.  198,  13  Am. 
Rep.  737;  Johnson  v.  Hulings,  103  Pa.  St. 
498,  49  Am.  Rep.  131. 

This  does  not  refer  to  a  private  individual 
not  a  professional  broker.  Chadwick  v.  Col- 
lins, 26  Pa.  St.  138;  Shepler  v.  Scott,  85  Pa. 
St.  329;  Popei>.  Beals,  108  Mass.  561. 

5.  Recovery  by  Unlicensed  Broker  Allowed. — 
Ruckman  v.  Bergholz,  37  N.  J.  L.  437;  Wood- 
ward v.  Stearns,  10  Abb.  Pr.  N.  S.  (N.  Y.  C. 
PI.)  395- 

It  was  so  held  in  case  of  a  city  ordinance 
requiring  brokers  to  take  out  a  license. 
Fairly  v.  Wappoo  Mills,  44  S.  Car.  227* 

6.  Laws    and    Ordinances    Making  Acting 
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d.  Employment  of  Several  Brokers. — Where  several  brokers  are 
employed  independently  to  effect  the  same  transaction,  the  one  who  is  the  pro- 
curing cause  of  the  transaction  is  entitled  to  the  commissions;  and  it  is  imma- 
terial in  such  case  that  the  party  with  whom  the  negotiations  are  completed 
had  his  attention  first  called  to  the  matter  by  another  broker,  if  he  was  not  the 
procuring  cause.1  Whether  or  not  a  particular  broker  was  the  procuring  cause 
is  a  question  for  the  jury.2 

Division  of  Commissions. — Where  two  or  more  brokers  are  employed  about  the 
same  business,  they  may  enter  into  a  valid  agreement  among  themselves  to 
divide  the  commissions  if  successful  ;3  but  this  rule  does  not  hold  where  the 


without  License  Illegal. —  Whitfield  v.  Hu- 
ling,  50  111.  App.  179;  Hustis  v.  Pickands,  27 
111.  App.  270;  Richardson  v.  Brix  (Iowa 
1895),  63  N.  W.  Rep.  325;  Yount  v.  Denning, 
52  Kan.  629;  Buckley  v.  Humason,  50  Minn. 
195,  36  Am.  St.  Rep.  637;  Stevenson  v. 
Ewing,  87  Tenn.  46. 

It  has  been  held  that  an  individual  not  a 
regular  broker  is  not  within  the  provision  of 
such  a  statute,  and  may  therefore  recover 
commissions  though  unlicensed.  Johnson  v. 
Williams,  8  Ind.  App.  677;  O'Neill  v.  Sin- 
clair, 153  111.  525- 

1.  Broker  Effecting  Contract  Entitled  to  Com- 
missions.— Eggleston  v.  Austin,  27  Kan.  245; 
Glenn  v.  Davidson,  37  Md.  365;  Ward  v. 
Fletcher,  124  Mass.  224;  Ahern  v.  Baker,  34 
Minn.  98;  Stinde  v.  Blesch,  42  Mo.  App.  578. 
Vreeland  v.  Vetterlein,  33  N.  J.  L.  247;  Mara- 
cella  v.  Odell,  3  Daly  (N.  Y.)  123;  Myers  v. 
Dean,  10  Misc.  Rep.  (N.  Y.  C.  PI.)  402; 
Dreyer  v.  Rauch,  42  How.  Pr.  (N.  Y.  C.  PI.)  22. 

Illustrations. — Where  one  of  two  brokers 
negotiated  for  the  sale  of  property,  but  with- 
out success,  and  the  negotiations  were  broken 
off,  and  afterwards  the  other  broker  succeeded 
in  selling  the  property  to  the  same  customer, 
and  the  jury  found  that  the  sale  was  accom- 
plished wholly  through  the  efforts  of  the 
second  broker,  the  first  one  was  held  not  to 
be  entitled  to  commissions.  Livezy  v.  Miller, 
61  Md.  336;  Chandler  v.  Sutton,  5  Daly  (N. 
Y.)  112;  Smith  v.  McGovern,  65  N.  Y.  574. 

Where  an  agreement  to  sell  real  estate  was 
made  by  a  broker  and  the  owner,  and  after 
some  time  the  broker  stated  that  he  could 
not  sell,  but  subsequently  informed  another 
broker  that  the  property  was  for  sale,  and 
through  the  latter  a  sale  was  effected,  it  was 
held  that  the  first  broker  was  not  entitled  to 
commissions.  Holley  v.  Townsend,  2  Hilt. 
(N.  Y.)  34- 

Where  a  broker,  who  is  employed  to  pro- 
cure a  purchaser  for  real  estate,  introduces 
another  broker  to  the  vendor  as  a  customer, 
but  negotiations  between  them  are  unsuccess- 
ful, and  afterwards  the  vendor  in  good  faith 
employs  the  broker  so  introduced  to  him  to 
procure  a  purchaser,  and  he  thereupon  pro- 
duces a  purchaser,  and  is  the  procuring  cause 
of  the  sale  of  the  property,  the  second  broker 
would  be  entitled  to  commissions  rather  than 
the  broker  who  is  originally  employed.  Lat- 
shaw  v.  Moore,  53  Kan.  234. 

Where  a  broker,  employed  to  sell  real  estate, 
advertises  the  property,  and,  by  means  of  the 
advertisement,  procures  a  purchaser  and 
sends  him  to  the  office  of  the  principal,  and 


the  purchaser  finds  there  another  broker,  in 
whose  hands  the  property  had  also  been 
put  for  sale,  who  negotiates  a  sale  of  the 
property  to  the  customer,  the  broker  to  whose 
advertisement  the  purchaser  responded  is 
entitled  to  his  commission,  he  being  the  pro- 
curing cause  of  the  sale  in  finding  a  pur- 
chaser, and  it  is  of  no  consequence  that  the 
sale  was  consummated  by  another  broker. 
Clifford  v.  Meyer,  6  Ind.  App.  633. 

If  the  owner  has  several  agents  appointed 
to  sell  the  same  land,  and  one  of  them  finds 
a  purchaser,  and  negotiates  with  him  to  sell 
the  land  at  a  certain  stipulated  price  and  on 
terms  differing  from  those  specified  in  the 
authority  to  sell,  and  when  the  sale  is  about 
to  be  consummated  another  agent  of  the 
owner  meets  the  same  person,  who  talks  to 
him  about  the  offer  of  the  first  agent,  and, 
with  full  knowledge  of  the  negotiations  of 
the  first  agent,  the  second  agent  sells  the  same 
property  to  such  person  for  a  less  price,  but 
on  the  same  terms  as  to  cash  down  and  time 
in  which  to  pay  the  deferred  payments,  and 
the  owner  is  ignorant  of  the  negotiations  of 
the  first  agent  with  the  purchaser,  but  ratifies 
the  sale  by  the  second  agent,  made  on  the 
terms  proposed  by  the  first,  he  is  not  liable  to 
the  second  but  to  the  first  agent,  and  should 
pay  him  a  reasonable  compensation  for  pro- 
curing said  sale.  Reynolds  v.  Tompkins,  23 
W.  Va.  229. 

Where  several  brokers  are  openly  employed 
to  effect  the  sale  of  the  same  property,  the 
entire  duty  of  the  seller  is  performed  by 
remaining  neutral  between  them,  and  he  has 
a  right  to  make  the  sale  to  a  buyer  produced 
by  any  of  them,  without  being  called  upon  to 
decide  between  these  agents  as  to  which  of 
them  was  the  primary  cause  of  the  purchase. 
Vreeland  v.  Vetterlein,  33  N.  J.  L.  247.  See 
Eggleston  v.  Austin,  27  Kan.  245,  in  which  an 
instruction  in  these  terms  was  refused  as  in- 
applicable to  the  facts  in  the  case. 

2.  Eggleston  v.  Austin,  27  Kan.  245 ;  Livezy 
v.  Miller,  61  Md.  336;  Smith  v.  McGovern,  65 
N.  Y.  574;  Bickart  v.  Hoffmann  (C.  PI.),  19 
N.  Y.  Supp.  472. 

Interpleader.  —Where  two  brokers  each 
claim  commissions  as  the  procuring  cause  of 
a  sale,  and  sue  the  owner  of  the  property 
in  the  same  court,  the  owner  may  deposit  the 
money  in  court  and  require  the  brokers  to 
interplead.  Dreyer  v.  Rauch,  42  How.  Pr. 
(N.  Y.  C.  PI.)  22:  Bickart  v.  Hoffmann  (C. 
PI.),  19  N.  Y.  Supp.  472.  Compare,  in  Illinois, 
Sachsel  v.  Farrar,  35  111.  App.  277. 

3.  Agreement  to  Divide  Commissiors. — Kauf- 
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brokers  represent  different  principals.  In  that  case  such  an  agreement  is  void 
as  against  public  policy,  and  is  not  made  valid  by  the  fact  that  the  transaction 
effected  was  upon  the  terms  stipulated  by  the  respective  principals.1 

e.  Broker  Acting  for  Both  Parties  —  Double  Commissions  — 

Broker  cannot  in  General  Recover  Double  Commissions. — As  has  already  been  stated,  a 
broker  cannot  act  as  the  agent  of  both  parties,  where  their  interests  are 
adverse,  without  their  knowledge  and  consent.3  A  broker  who  so  acts  com- 
mits a  fraud  upon  his  principals,  and  it  has  been  held  that  he  can  recover 
commissions  from  neither.3  It  is  well  settled  that  where  the  double  agency  is 
unknown  to  either  party,  the  broker  cannot  recover  from  both  ;  that  is,  he  can- 
not enforce  the  payment  of  commissions  from  the  party  ignorant  of  his  double 
employment,  even  upon  an  express  promise.4  This  rule  is  founded  upon 
public  policy,  and  it  is  immaterial  that  the  broker  acted  in  good  faith  and  the 
transaction  was  a  fair  one.5    Nor  is  evidence  of  a  custom  for  brokers  in  such 


man  v.  Bloch,  5  Misc.  Rep.  (N.  Y.  C.  PI.)  404; 
Halperin  v.  Callendcr,  17  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  362. 

Where  a  real-estate  broker  agreed  to  divide 
his  commissions  on  the  sale  of  certain  prop- 
erty with  another  if  the  latter  would  procure 
a  purchaser,  it  was  held  that  such  person  was 
not  entitled  to  a  share  of  the  commissions 
on  a  purchase  of  the  property  made  by 
himself  and  a  third  person,  though  with  the 
knowledge  of  the  broker.  Morgenstern  v. 
Hill,  8  Misc.  Rep.  (Buffalo  Super.  Ct.)  356. 
See  the  title  Real-estate  Brokers. 

1.  Levy  v.  Spencer,  18  Colo.  532,  36  Am. 
St.  Rep.  303;  Norman  v.  Roseman,  59  Mo. 
App.  682. 

2.  See  supra,  this  title,  Authority  of  Broker 
—  To  Act  as  Agent  of  Both  Parties. 

3.  Brokor  Acting  Secretly  for  Both  Parties  can 
Recover  from  Neither. — Farnsvvorth  v.  Hemmer, 
1  Allen  (Mass.)  494,  79  Am.  Dec.  756;  Walker 
v.  Osgood,  98  Mass.  348,  93  Am.  Dec.  168; 
Rice  v.  Wood,  113  Mass.  133,  18  Am.  Rep. 
459;  Chapman  v.  Currie,  51  Mo.  App.  40; 
Campbell  v.  Baxter,  41  Neb.  729;  Bell  v. 
McConnell,  37  Ohio  St.  396,  41  Am.  Rep.  528; 
Capener  v.  Hogan,  40  Ohio  St.  203. 

4.  Double  Agency  Unknown  to  One  Party — 
Broker  cannot  Recover  from  Both  —  United 
States. — Robbins  v.  Sears,  23  Fed.  Rep.  874. 

California. — Berlin  v.  Farwell  (Cal.  1892), 
31  Pac.  Rep.  527. 

District  of  Columbia. — Bates  v.  Copeland, 
4  MacArthur  (D.  C.)  50. 

Illinois. — Kronenberger  v.  Fricke,  22  111. 
App.  550;  Young  v.  Trainor,  158  111.  428. 

Indiana. — Cleveland,  etc.,  R.  Co.  v.  Patti- 
son,  15  Ind.  70;  Simonds  v.  Hoover,  35  Ind. 
412. 

Kentucky. — Lloyd  v.  Colston,  5  Bush  (Ky.) 
587. 

Maryland. — Raisin  v.  Clark,  41  Md.  158, 
20  Am.  Rep.  66. 

Massachusetts. — Follansbee  v.  O'Reilly,  135 
Mass.  80;  Holcomb  v.  Weaver,  136  Mass.  265. 

Michigan. — Scribner  v.  Collar,  40  Mich. 
375,  29  Am.  Rep.  541. 

New  York. — Watkins  v.  Cousall,  7  E.  D. 
Smith  (N.  Y.)  65;  Vanderpoel  v.  Kearns,  2 
E.  D.  Smith  (N.  Y.)  170;  Pugsley  v.  Mur- 
ray, 4  E.  D.  Smith  (N.  Y.)  245;  Frankel  v. 
Wathen,  58  Hun  (N.  Y.)  543.  See  also  Hume 
v.  Flint,  16  Daly  (N.  Y.)  360. 


Pennsylvania. — Everhart  v.  Searle,  71  Pa. 
St.  256;  Cannell  v.  Smith,  142  Pa.  St.  25;. 
Rice  v.  Davis,  136  Pa.  St.  439. 

Texas. — Tinsley  v.  Penniman  (Tex.  Civ. 
App.  1896),  34  S.  W.  Rep.  365. 

Wisconsin. — Meyer  v.  Hanchett,  39  Wis. 
419,  43  Wis.  246. 

A  broker  employed  by  the  purchaser  only 
has  no  right  to  claim  commissions  from  the- 
seller.  Carroll  v.  O'Shea  (City  Ct.),  18  N.  Y. 
Supp.  146. 

A  broker  who  effects  an  exchange  of  prop- 
erty cannot  recover  commissions  from  both 
parties,  though  it  seems  that  it  would  be 
otherwise  where  both  parties,  with  knowl- 
edge of  the  double  agency,  promise  to  pay  a 
commission.  Pugsley  v.  Murray,  4  E.  D. 
Smith  (N.  Y.)  245;  Simonds  v.  Hoover,  35  Ind. 
412.    See  also  Redfield  v.  Tegg,  38  N.  Y.  212. 

A  broker  employed  to  sell  real  estate  can- 
not enforce  a  contract  by  which  he  agreed 
with  a  prospective  purchaser  to  put  him  in 
communication  with  his  principal  in  consid- 
eration that  the  purchaser  would  convey  to 
him  a  part  of  the  land  purchased.  Smith 
v.  Townsend,  109  Mass.  500. 

The  Seller  may  Recover  Back  Commissions  Paid, 
to  a  broker  for  effecting  a  sale  where  the 
broker,  without  the  knowledge  of  the  seller, 
was  acting  as  agent  for  the  purchaser  also. 
Cannell  v.  Smith,  142  Pa.  St.  25. 

The  Rule  Strictly  Enforced. — The  rule  of 
public  policy  prohibiting  a  broker  to  act  both 
as  the  agent  of  the  seller  and  of  the  buyer 
at  the  same  time,  being  intended  to  be  pre- 
ventive of  the  possibility  of  wrong,  rather 
than  remedial  of  actual  wrong  done,  should 
be  rigidly  enforced  unless  it  clearly  appears 
that  the  parties  intended  to  be  protected  ex- 
pressly agreed,  with  a  knowledge  of  all  the 
circumstances,  to  waive  their  rights  there- 
under; and  the  fact  that  an  agent  for  the 
sale  of  stock  received  compensation  from 
the  purchaser  with  the  knowledge  and  with- 
out the  objection  of  the  vendor  will  not  con- 
stitute a  waiver  of  the  rule  and  preserve  the 
right  of  the  agent  to  recover  compensation 
from  the  vendor.  Rice  v.  Davis,  136  Pa. 
St.  439. 

5.  Rule  Founded  on  Public  Policy — Good  Faith 
Immaterial. — Scribner  v.  Collar,  40  Mich.  378, 
29  Am.  Rep.  541;  Everhart  v.  Searle,  71  Pa.. 
St.  256;  Rice  v.  Davis,  136  Pa.  St.  439. 
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cases  to  claim  commissions  from  both  parties  admissible  in  favor  of  the  broker, 
such  a  custom  being  invalid  as  against  public  policy.1 

Can  Recover  by  Consent  of  Both  Parties. — But  where  the  double  agency  is  known  and 
assented  to  by  both  parties,  and  each  agrees  to  pay  him  a  commission,  the 
broker  may  recover  from  both.2  But  such  knowledge  must  be  clearly  estab- 
lished.3 

Broker  Acting  as  Middleman  may  Recover  Double  Commissions. — Where  the  broker 
acts  simply  as  a  middleman  to  bring  the  parties  together,  and  takes  no 
part  whatever  in  the  negotiation  between  them,  he  may  to  this  extent  act  as 
the  agent  of  both  parties  and  recover  commissions  from  each.4  And  it  is 
immaterial  in  such  case  that  either  party  was  unaware  that  he  was  employed 
by  the  other.5 

2.  Right  to  Reimbursement. — A  broker  is  ordinarily  entitled  to  reimburse- 
ment for  expenses  and  losses  incurred  by  him  on  behalf  of  his  principal ; 6  and 

Where  a  broker  was  employed  by  two  dif- 
ferent persons  on  commission  to  negotiate  a 
sale  or  exchange  of  their  property,  and  did 


negotiate  an  exchange,  neither  knowing  that 
he  was  acting  for  the  other,  it  was  held  con- 
trary to  public  policy  to  allow  him  to  recover 
from  both,  even  though  he  had  acted  in  good 
faith.  Scribner  v.  Collar,  40  Mich.  375.  29 
Am.  Rep.  541. 

The  fact  that  the  sale  was  advantageous 
is  immaterial.  Cannell  v.  Smith,  142  Pa. 
St.  25. 

1.  Usage  in  Contravention  of  Rule  Immaterial. 

— Raisin  v.  Clark,  41  Md.  158,  20  Am.  Rep. 
66;  Farnsworth  v.  Hemmer,  1  Allen  (Mass.) 
494,  79  Am.  Dec.  756;  Walker  v.  Osgood,  98 
Mass.  348,  93  Am.  Dec.  168.  But  see  Havi- 
land  v.  Price,  6  Misc.  Rep.  (N.  Y.  C.  PI.)  372. 

2.  Broker  may  Recover  Double  Commissions 
where  Parties  Consent.  —  Bonwell  v.  Howes 
(City  Ct.),  1  N.  Y.  Supp.  435;  Rowe  v.  Ste- 
vens, 53  N.  Y.  621;  Jarvis  v.  Schaefer,  105 
N.  Y.  289;  Haviland  v.  Price,  6  Misc.  Rep. 
(N.  Y.  C.  PI.)  372;  Bonwell  v.  Auld,  7  Misc. 
Rep.  (N.  Y.  City  Ct.)  447;  Bell  v.  McConnell, 
37  Ohio  St.  396,  41  Am.  Rep.  528.  But  see 
Raisin  v.  Clark,  41  Md.  158,  20  Am.  Rep.  66. 

A  real-estate  broker  acting  as  agent  for 
both  seller  and  purchaser  may  recover  com- 
missions from  both  principals  where  it  ap- 
pears that  he  acted  openly  and  fairly,  and 
the  facts  were  known  to  the  principals. 
Alexander  v.  North-Western  Christian  Uni- 
versity, 57  Ind.  466. 

An  agent  to  sell  lands,  having  found  a 
purchaser,  and  having  with  the  vendor's 
knowledge  signed  the  contract  of  purchase 
on  behalf  of  the  vendee,  may  still  recover 
his  commissions  of  the  vendor.  Barry  v. 
Schmidt,  57  Wis.  172,  46  Am.  Rep.  35. 

3.  Clear  Proof  of  Knowledge  Required. — Where 
a  broker  is  representing  both  parties,  for 
each  of  whom  he  is  expected  to  do  his  best, 
a  knowledge  by  the  parties  of  the  double 
character  of  his  agency  should  be  estab- 
lished, not  upon  mere  inference,  but  upon  a 
full  disclosure  or  positive  proof  of  knowl- 
edge, so  that  the  seller  or  the  buyer,  as  the 
case  may  be,  may  be  advised  of  the  exact  re- 
lation of  the  broker  to  the  parties.  Frankel 
v.  Wathen,  58  Hun  (N.  Y.)  543- 

4.  Middleman  may  Recover  Double  Commis- 
sions— California. — Green  v.  Robertson,  64 
Cal.  75. 


Colorado. — Finnerty  v.  Fritz,  5  Colo.  174}. 
Manders  v.  Craft,  3  Colo.  App.  236. 
Indiana. — Cox  v.  Haun,  127  Ind.  325. 
Kentucky.  —  Mullen  v.   Keetzleb,    7  Bush 
(Ky.)  253. 

Massachusetts. — Rupp  v.  Sampson,  16  Gray 
(Mass.)  398,  77  Am.  Dec.  416. 

Michigan. — Ranney  v.  Donovan,  78  Mich. 
318. 

Missouri. — Collins  v.  Fowler,  8  Mo.  App. 
588. 

Montana. — Childs  v.  Ptomey,  17  Mont.  502. 

New  York. — Siegel  v.  Gould,  7  Lans.  (N. 
Y.)  177;  Balheimeri/.  Reichardt,  55  How.  Pr. 
(N.  Y.  Supreme  Ct.)  414;  Jarvis  v.  Schaefer, 
105  N.  Y.  289;  Haviland  v.  Price,  6  Misc. 
Rep.  (N.  Y.  C.  PI.)  372. 

Wisconsin.  —  Herman  v.  Martineau,  I  Wis. 
151,  60  Am.  Dec.  368;  Barry  v.  Schmidt,  57 
Wis.  172,  46  Am.  Rep.  35;  Orton  v.  Scofield, 
61  Wis.  382. 

This  doctrine  was  recognized  and  approved 
in  Scribner  v.  Collar,  40  Mich.  375,  29  Am. 
Rep.  541;  Lynch  v.  Fallon,  11  R.  I.  311,  23 
Am.  Rep.  458;  Stewart  v.  Mather,  32  Wis.  344. 

5.  Rupp  v.  Sampson,  16  Gray  (Mass.)  398, 
77  Am.  Dec.  416;  Ranney  v.  Donovan,  78 
Mich.  318  ;  Knauss  v.  Gottfried  Krueger. 
Brewing  Co.,  142  N.  Y.  70. 

6.  Broker  Entitled  to  Reimbursement. — See 
generally  the  title  Agency,  vol.  1,  p.  1117. 

A  broker  may  recover  amounts  paid  by 
him  for  the  principal  in  the  ordinary  course 
of  business.  Sentance  v.  Hawley,  13  C.  B. 
N.  S.  458,  106  E.  C.  L.  458. 

Where  a  stock  broker  sold  bonds  for  the 
owner  and  paid  him  the  amount  received, 
but  after  they  had  been  in  the  hands  of  the 
purchaser  two  days  the  bonds  were  discov- 
ered to  be  unmarketable,  whereupon  the 
broker  took  them  back  and  reimbursed  the 
purchaser,  it  was  held  that  he  could  recover 
from  the  owner  the  amount  paid  him.  Young 
v.  Cole,  3  Bing.  N.  Cas.  724,  32  E.  C.  L.  302. 

In  equity  a  broker  is  entitled  to  be  indem- 
nified against  liability,  as  well  as  loss  in- 
curred on  behalf  of  his  principal.  Lacey  v. 
Hill,  L.  R.  18  Eq.  182. 

A  broker  may  sell  property  purchased  by 
him  for  the  principal,  to  protect  himself  from 
loss  owing  to  decline  in  value,  after  notice 
to  principal,  who  fails  to  furnish  indemnity. 
Schepeler  v.  Eisner,  3  Daly  (N.  Y.)  11. 

Where  a  cotton  broker,  with  instructions 
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should  pay  nothing  in  case  of 
his  expenses  where  the  negotia- 


it  has  been  held  that  the  fact  that  the  efforts  of  the  broker  were  unsuccessful 
does  not  affect  his  right  to  recover,  in  the  absence  of  proof  that  it  was  the 
intention  of  the  parties  that  the  principal 
failure.1    But  he  cannot  in  general  recover 
tion  fails  on  account  of  his  own  fault.8 

Where  the  Transaction  is  illegal,  as  in  the  case  of  a  gambling  contract,  and  the 
broker  is  privy  to  the  illegal  intent  of  the  principals,  he  cannot  recover  for  his 
losses  incurred  in  the  transaction  ; 3  and  a  bill  executed  in  payment  for  such 
losses  cannot  be  enforced  by  any  one  having  notice  of  the  illegality.4 

VII.  Liability  to  Third  Parties— 1.  Liability  of  Principal— Principal  Liable 
for  Contracts  of  Broker. — -A  principal  is  liable  to  a  third  party  for  all  contracts 
entered  into  by  his  broker  within  the  scope  of  his  authority,  as  defined  by  direct 
instructions  of  which  such  third  party  has  knowledge,  or  by  the  usage  and  cus- 
tom of  the  particular  trade  in  which  the  broker  is  engaged.5    But  he  is  not 

to  buy  one  hundred  and  fifty  bales  of  cotton, 
"best  you  can,"  at  not  more  than  forty-two 
cents  per  pound,  in  three  months,  on  the  first 
opportunity  to  buy  within  the  price  limited 
bought  seventy-eight  bales  at  forty  cents, 
which  was  all  he  could  buy,  and  forwarded 
the  same  with  the  bill  of  lading  to  the  princi- 
pal, and  drew  on  him  for  the  amount,  and 
notified  him  of  what  had  been  done,  and  the 
principal  repudiated  the  purchase,  on  the 
ground  that  it  was  made  after  unreasonable 
delay  and  with  bad  judgment,  and  thereupon 
the  broker  directed  him  to  turn  over  the  bill 
of  lading  to  his  agent,  and  caused  the  cotton 
to  be  sold  at  a  sacrifice,  it  was  held  that  the 
broker  could  recover  the  amount  of  his  loss 
from  the  principal,  and  that  the  question 
whether  there  was  a  mutual  rescission  of  the 
contract  was  for  the  jury.  Marland  v.  Stan- 
wood,  101  Mass.  470. 

1.  May  Recover  for  Expenses  though  Unsuc- 
cessful—  Blanc  v.  New  Orleans  Imp.,  etc.,  Co., 
2  Rob.  (La.)  63.  See  also  Didion  v.  Duralde, 
2  Rob.  (La.)  163;  Dillon  v.  Borthwick,  3  Leg. 
N.  (Quebec)  202. 

A  broker  employed  to  sell  property  at  pub- 
lic auction  is  entitled  to  be  paid  for  his  ex- 
penses and  services  in  bringing  the  property 
into  notice  though  it  be  afterwards  sold  at 
private  sale.  Chilton  v.  Butler,  I  E.  D. 
Smith  (N.  Y.)  150. 

2.  Broker  cannot  Recover  Expenses  where  Ne- 
gotiation Fails  through  His  Fault. — Where  a 
ship  broker  is  employed  to  procure  a  charter- 
party,  and  the  negotiation  fails  on  account 
of  his  own  fault,  he  cannot  recover  any  ex- 
penses he  may  have  incurred  unless  such 
expenses  are  unusual,  or  have>  been  incurred 
in  consequence  of  the  shipowners  having 
urged  him  to  extraordinary  expedition  in  the 
matter.  Dalton  v.  Irvin,  4  C.  &  P.  289,  19 
E.  C.  L.  389. 

3.  Roundtree  v.  Smith,  108  U.  S.  269;  Ir- 
win v.  Williar,  110  U.  S.  499;  Shaw  v.  Carter, 
26  L.  C.  Jur.  151.  See  infra,  this  title,  Right 
to  Compensation  —  Considerations  Affeeting 
Broker' s  Right  to  Recover — Illegality  of  Trans- 
action.   And  see  the  title  Stock  Brokers. 

A  broker  who  knowingly  acts  for  parties 
who  make  mere  bets  or  wagers  on  the  future 
state  of  the  market  cannot  recover  his  losses 
in  such  transactions.  McLean  v.  Stuve,  15 
Mo.  App.  317. 

4.  Bill  for  Losses  on  Illegal  Transaction. — If 


a  broker  draws  on  his  principal  for  differences 
paid  for  him  in  stock-jobbing  transactions, 
and  after  the  bill  is  accepted  by  his  principal 
indorses  it  to  a  third  person  after  maturity, 
the  latter  cannot  recover  on  it.  Brown  v. 
Turner,  7  T.  R.  626.  So  also  in  case  of  in- 
dorsement before  maturity,  where  the  in- 
dorsee has  notice  of  the  illegality.  Steers  v. 
Lashley,  6  T.  R.  61.  See  also  Ex  p.  Mather, 
3  Ves.  Jr.  373. 

5.  Heyworth  v.  Knight,  17  C.  B.  N.  S.  298, 
112  E.  C.  L.  298,  33  L.  J.  C.  P.  298,  10  Jur.  N. 
S.  866.  See  the  title  Agency,  vol.  1,  p.  1137; 
and  supra,  this  title,  Authority  of  Brokers. 

Ambiguous  Instructions  Construed  against 
Principal. — When  the  language  of  the  instruc- 
tions is  ambiguous,  they  must  be  taken  most 
strongly  against  the  principal,  especially 
when  a  construction  of  which  they  are  fairly 
susceptible  has  been  placed  upon  them,  and 
third  parties  have  been  induced  to  act  upon 
such  construction.  Measured  by  this  rule,  it 
was  held  that  certain  letters,  authorized  by 
the  defendant  to  be  written  to  certain  agents 
in  regard  to  the  sale  of  lands,  were  suscep- 
tible of  a  construction  which  gave  the  agents 
authority  to  make  sale  of  lands,  and  that  the 
defendant  was  bound  to  consummate  a  sale  so 
made  to  the  plaintiff.  Hopwood  v.  Corbin,  63 
Iowa  218. 

Strangers  may  Rely  on  Broker's  Representa- 
tions.— Where  matters  have  been  submitted 
to  the  discretion  of  a  broker,  persons  dealing 
with  him  in  good  faith  have  a  right  to  rely  on 
his  representations  in  reference  to  them  ;  thus 
where  a  broker  is  authorized  by  his  nonresi- 
dent principal  to  buy  cotton  of  a  particular 
quality,  and  at  a  specified  price,  and  to  draw 
on  his  principal  for  the  purchase  money,  the 
bank  to  which  he  applies,  and  which  ad- 
vances to  him  in  good  faith  the  money  to  pay 
for  the  cotton,  taking  his  draft  on  his  princi- 
pal, is  not  bound  to  inquire  whether  the  price 
and  the  quality  of  the  cotton  conform  to  the 
terms  of  the  order.  Whilden  v.  Merchants', 
etc.,  Nat.  Bank,  64  Ala.  1,  3S  Am.  Rep.  1. 

Misrepresentations  by  Broker;  Principal  Liable. 
— Where  a  broker  employed  to  negotiate  an 
exchange  of  yachts  entered  into  a  contract 
for  such  exchange,  which  was  signed  by  the 
other  party,  and  by  the  broker  for  his  princi- 
pal, and  the  former  brought  an  action  against 
the  broker's  principal  to  rescind  the  contract 
for  misrepresentations  made  by  the  broker,  it 
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bound  where  the  broker  exceeds  his  authority.1 

Special  Private  instructions. — The  authority  of  a  broker  cannot  be  limited  by 
private  instructions  from  his  principal  not  known  to  the  parties  with  whom  he 
deals;  and  the  principal  will  be  bound  by  contracts  made  by  his  broker  within 


was  held  that  the  broker  could  not  be  con- 
sidered as  the  agent  of  both  parties  so  as  to 
relieve  the  principal  from  responsibility  for 
his  misrepresentations.  Dawson  v.  Chisholm 
(Supreme  Ct.),  I  N.  Y.  Supp.  171. 

Principal  Liable  on  Contract  Made  in  Broker's 
Name. — Where  a  broker  authorized  by  the 
defendant  to  buy  cotton  for  him,  but  not 
to  disclose  his  name,  being  unable  to  obtain  a 
contract  on  his  own  sole  responsibility,  gave 
the  plaintiffs  the  name  of  his  principal,  and 
bought  and  sold  notes  were  exchanged  be- 
tween the  plaintiffs  and  the  broker,  in  which 
the  latter  was  named  as  buyer,  and  the  broker 
notified  the  defendant  that  hehad  bought  the 
cotton  "for  him  "of  the  plaintiffs,  and  the 
defendant  did  not  repudiate  the  transaction, 
and  the  broker  was  called  upon  to  accept  the 
cotton,  the  market  falling,  and  the  plaintiffs, 
on  failing  to  receive  payment  from  the  broker, 
sued  the  defendants,  it  was  held  that  they 
might  recover.  The  fact  that  the  defendant's 
name  was  disclosed  at  the  time  of  the  contract 
did  not  preclude  the  plaintiffs  from  having 
recourse  to  him;  nor  did  the  insertion  of  the 
broker's  name  in  the  contract,  and  the  subse- 
quent demands  made  on  him,  necessarily 
amount  to  an  election  by  the  plaintiffs  to 
credit  him  and  him  only.  Calder  v.  Dobell,  L. 
R.  6  C.  P.  486. 

Principal  Bound  within  Broker's  Apparent 
Authority. — In  Pickering  v.  Busk,  15  East  38, 
Lord  Ellenborough  said:  "  I  cannot  subscribe 
to  the  doctrine  that  a  broker's  engagements 
are  necessarily  and  in  all  cases  limited  to  his 
actual  authority,  the  reality  of  which  is  after- 
wards to  be  tried  by  the  fact.  It  is  clear  that 
he  may  bind  his  principal  within  the  limits  of 
the  authority  with  which  he  has  been  appar- 
ently clothed  by  the  principal  in  respect  to 
the  subject  matter,  and  there  would  be  no 
safety  in  mercantile  transactions  if  he  could 
not." 

Where  the  defendant,  a  merchant  residing 
in  St.  Petersburg,  carried  on  business  in 
London  through  H.,  who  had  himself  no 
capital  or  credit,  and  was  universally  known 
to  represent  the  defendant,  though  H.'s  name 
was  always  used,  and  the  defendant  notified 
H.  that  he  purposed  to  cease  employing  him, 
after  which  H.  contracted  with  the  plaintiff  to 
sell  him  a  certain  quantity  of  tallow,  H.'s 
name  being  used  as  before,  and  H.  intending 
to  make  the  contract  on  his  own  account  but 
the  plaintiff  supposing  him  to  represent  the 
defendant  as  usual;  and  the  contract  was 
made  by  a  broker  acting  for  both  parties,  who 
signed  bought  and  sold  notes,  the  former 
beginning  "  Bought  for  T."  (the  plaintiff),  and 
the  latter  "  Sold  for  H.  to  my  principals,"  no 
buyer  or  seller  beine:  further  named;  it  was 
held  that  the  defendant  was  liable  for  the 
nondelivery  of  the  tallow,  the  plaintiff  having 
had  no  notice  that  the  name  H.  had  ceased  to 
mean  the  defendant;  that  the  notes  were  suffi- 
cient to  charge  the  defendant  under  the  statute 
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of  frauds,  and  that  evidence  of  a  custom  in 
the  tallow  trade,  that  on  such  contracts  "a 
party  might  reject  the  undisclosed  principal 
and  look  to  the  broker  for  the  completion  of 
the  contract,"  was  inadmissible  as  varying  the 
terms  of  a  written  instrument.  Trueman  v. 
Loder,  n  Ad.  &  El.  589,  39  E.  C.  L.  178. 

Deviation  from  Instructions  Cured  by  Custom. — 
Where  a  broker,  authorized  to  buy  goods  on 
certain  terms,  omitted  one  of  the  stipulations 
contained  in  his  authority,  and  inserted  one 
not  expressed  therein,  both  the  inserted  and 
omitted  stipulations  being  such  as  would 
have  been  annexed  by  custom  unless  ex- 
pressly excluded,  it  was  held  that  the  princi- 
pal was  bound,  the  contract  being  the  same  in 
effect  as  if  in  the  very  words  of  the  authority. 
Heyworth  v.  Knight,  17  C.  B.  N.  S.  298,  112 
E.  C.  L.  298,33  L.  J.  CP.  298,10  Jur.  N.  S.  866. 

1.  Clark  v.  Cumming,  77  Ga.  64;  Wanless 
v.  McCandless,  38  Iowa  20;  Coddington  v. 
Goddard,  16  Gray  (Mass.)  436;  Lawrence  v. 
Gallagher,  42  N.  Y.  Super.  Ct.  309. 

A  broker  cannot  bind  his  principal  except  in 
the  manner  recognized  by  the  customs  of  the 
business.    Sumner  v.  Stewart,  69  Pa.  St.  321. 

Unauthorized  Sale  on  Credit. — Where  a  broker 
employed  to  sell  stock,  without  any  special 
instruction  to  sell  it  on  credit,  sold  it  on  a 
credit  of  fourteen  days,  it  was  held  by  Lord 
Ellenborough  that  he  was  not  authorized  to 
sell  on  credit,  and  therefore  the  owner  of  the 
stock  was  not  bound  by  the  contract.  Wilt- 
shire v.  Sims,  1  Campb.  258.  To  the  same 
effect  see  Illinois  v.  Delafield,  8  Paige  (N. 
Y.)  527. 

Where  a  broker  was  instructed  to  sell  real 
estate  and  to  take  part  of  the  purchase  money 
in  cash  and  part  in  notes  payable  in  three, 
four,  and  five  years,  and  he  received  in  pay- 
ment notes  payable  in  three,  four,  and  five 
years,  or  before,  the  principal  was  held  not 
to  be  bound  by  the  transaction.  Siebold  v. 
Davis,  67  Iowa  560.  Where  a  cotton  broker 
was  authorized  to  deliver  a  bill  of  lading  only 
upon  payment  of  a  bill  of  exchange,  it  was 
held  that  a  delivery  without  such  payment 
could  not  bind  the  principal.  Stollenwerck  v. 
Thacher,  115  Mass.  224.  But  where  an  agent 
employed  to  buy  goods  for  cash  only  was 
furnished  with  funds  for  that  purpose,  but 
appropriated  a  portion  of  the  money  to  his 
own  use,  it  was  held  that  the  principals  were 
liable  to  the  vendor  for  the  unpaid  purchase 
money,  where,  according  to  custom,  the 
vendor  delivered  the  goods  on  the  credit  of 
the  principal.  Morev  v.  Webb,  65  Barb.  (N. 
Y.)  22. 

General  and  Special  Broker  Distinguished. — If 

a  broker  be  employed  to  make  one  particular 
purchase  of  goods  of  a  certain  description 
and  price,  the  principal  will  not  be  bound  by 
his  contract  if  the  broker  departs  from  his  in- 
structions in  either  of  these  particulars;  but 
in  ihe  case  of  a  general  broker  it  would  be 
otherwise.    Paley  on  Agency  (Dunlap)  208. 
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the  scope  of  his  employment,  notwithstanding  such  contracts  be  made  contrary 
to  the  principal's  express  instructions,  unless  such  instructions  are  known  to  the 
other  party.1 

2.  Liability  of  Broker — when  Principal  is  Disclosed. — Where  the  broker  contracts 
avowedly  as  the  agent  of  a  known  principal  and  within  the  scope  of  his 
authority,  he  does  not  render  himself  personally  liable  on  the  contract.2 

Where  Fact  of  Agency  is  Not  Disclosed. — But  if  the  broker  contracts  without  dis- 
closing the  fact  of  his  agency,  he  becomes  personally  liable  to  third  parties  on 
contracts  so  made.3 

Agency  Disclosed,  but  Principal's  Name  Withheld. — The  same  rule  has  been  held  to 
apply  where  the  broker  acts  as  such,  but  does  not  disclose  the  name  of  his 
principal;4  but  in  some  instances  the  operation  of  the  rule  has  been  limited, 
and  the  broker  is  held  liable  only  upon  evidence  of  a  usage  of  trade  to  that 


1.  Pickering  v.  Busk,  15  East  38;  Lobdell 
v.  Baker,  I  Met.  (Mass.)  193,  35  Am.  Dec. 

358. 

Special  Instructions  Contrary  to  General  Course 
of  Dealing. — Where  the  general  course  of  deal- 
ing by  brokers  for  their  principals  authorizes 
a  particular  contract  by  the  brokers,  the  prin- 
cipals will  be  bound  thereby  although  such 
contract  may  be  contrary  to  instructions. 
Thus  where  brokers  sold  sugar  of  their  prin- 
cipals at  a  price  under  the  amount  limited  by 
their  instructions,  but  according  to  their  usual 
course  of  trade  for  the  principals,  it  was  held 
that  the  principals  were  bound  by  the  con- 
tract.   Whitehead  v.  Tuckett,  15  East  400. 

Doctrine  of  Broker's  Instructions  Discussed. — 
In  a  note  to  Paley  on  Agency  (Dunlap)  199,  it 
is  said:  "  When  we  can  say  of  any  one  that  he 
is  A.'s  broker,  *  *  *  he  has  then  a  general 
authority  in  the  sense  in  which  it  is  used 
in  the  text  (i.  e.,  authority  to  transact  all  the 
principal's  business  of  a  particular  kind). 
But  of  course  this  does  not  imply  that  he  has 
an  unlimited  or  unrestrained  authority.  A. 
may  give  his  broker,  or  his  factor,  or  his 
attorney,  any  instructions  that  he  pleases,  and 
the  effect  will  be  this:  As  between  himself 
and  his  broker,  etc.,  any  deviation  from  these 
instructions  will  render  the  latter  accountable 
to  him  for  any  loss  he  may  sustain  thereby; 
but  as  regards  himself  and  third  parties  who 
may  have  dealt  with  the  broker,  etc.,  any 
limitation  of  the  authority,  not  communicated 
to  them,  can  have  no  effect.  A  third  person 
has  a  right  to  assume,  without  notice  to  the 
contrary,  that  the  person  whom  A  employs 
generally  as  his  broker,  etc.,  has  also  an  un- 
qualified authority  to  act  for  his  principal  in 
all  matters  which  come  within  the  scope  of 
that  employment."  See  the  title  Agency,  vol. 
1,  p.  994. 

2.  Broker  Not  Liable  on  Contracts  for  Known 
Principal. — Deslandes  v.  Gregory,  2  El.  &  El. 
602,  105  E.  C.  L.  602,  30  L.  J.  Q.  B.  36;  Green 
*.  Kopke,  18  C.  B.  549.  86  E.  C.  L.  549,  2  Jur. 
N.  S.  1049,  25  L.  J.  C.  P.  297;  Gadd  v. 
Houghton,  1  Exch.  Div.  357,  35  L.  T.  N.  S. 
222.    See  the  title  Agency,  vol.  1,  p.  1119. 

Ship  Brokers  who  have  no  connection  with  a 
cargo  except  as  brokers,  with  authority  to 
sell  the  same  and  pay  the  freight  on  the 
account  of  their  principals,  are  not  personally 
liable  for  the  freight.  Damora  v.  Craig,  48 
Fed.  Rep.  736. 


Canada — Broker  Resident  in  Foreign  Country. 

— Brokers  who  do  business  resident  in  a 
foreign  country  are  personally  responsible, 
whether  they  reveal  the  name  of  their  prin- 
cipal or  not.  Nolan  v.  Crane,  4  Rev.  Leg. 
657.  But  see  Crane  v.  Nolan,  19  L.  C.  Jur. 
3C9- 

3.  Jones  v.  Littledale,  6  Ad.  &  El.  486,  33. 
E.  C.  L.  122;  Cobb  v.  Knapp,  71  N.  Y.  348,  27 
Am.  Rep.  51;  Knapp  v.  Simon,  96  N.  Y.  284. 
See  the  title  Agency,  vol.  1,  p.  1122. 

It  is  not  sufficient  to  exempt  the  broker 
from  liability,  that  the  vendor  has  the  means 
of  ascertaining  the  name  of  the  principal; 
he  must  have  actual  knowledge.  Cobb  v. 
Knapp,  71  N.  Y.  348,  27  Am.  Rep.  51. 

But  the  broker  is  entitled  to  exoneration 
from  his  principal.  Knapp  v.  Simon,  96  N. 
Y.  284. 

What  Is  Sufficient  Disclosure. — Where  the 
agent  of  the  owners  of  a  ship  contracted 
with  a  third  person  to  transport  a  number  of 
slaves,  and  received  one  hundred  dollars  on 
account  of  their  passage,  giving  a  receipt 
signed  in  his  own  name  "for  the  owners," 
and  the  vessel  was  lost,  it  was  held,  in  an 
action  against  him  to  recover  the  money, 
which  he  said  he  had  paid  over  to  his  princi- 
pals, that  the  agent  was  not  liable.  Waddell 
v.  Mordecai,  3  Hill  L.  (S.  Car.)  22.  In  this 
case  the  disclosure  was  considered  sufficient, 
but  the  decision  was  rendered  mainly  on  the 
ground  that  the  defendant  appeared  to  have 
acted  in  good  faith  and  delivered  the  money 
to  his  principals. 

Upon  the  question  whether  certain  iron 
bought  of  M.  &  Co.,  who  were  iron  brokers, 
was  sold  as  their  own  or  for  some  other 
party,  the  court  charged  the  jury  that  if  they 
should  find  that  M.  &  Co.  were  brokers,  and 
as  brokers  selling  such  iron  at  the  time,  and 
that  the  purchaser  knew  this,  it  would  of 
itself  be  evidence  of  notice  to  the  purchaser 
that  they  were  not  the  owners  but  were  sell- 
ing for  some  one  else.  The  instruction  was 
held  to  be  erroneous.  But  the  court  added 
that  if  the  word  "only"  had  been  inserted 
after  the  word  "brokers"  wherever  it  was 
used  in  the  charge,  this  would  have  ai'oided 
the  objection.  Elwell  v.  Mersick,  50  Conn. 
272.  See  also  Baxter  v.  Duren,  29  Me.  434, 
50  Am.  Dec.  602. 

4.  See  the  title  Agency,  vol.  1,  p.  1124. 
Ye  Seng  Co.  v.  Corbitt,  9  Fed.  Rep.  423. 
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effect,  such  evidence  being  admissible  for  the  purpose  of  establishing  his 
liability.1 

Broker  Liable  for  Fraud. — A  broker  is  liable  to  third  parties  for  loss  resulting 
from  his  fraud  or  deceit.2 

Where  a  Broker  Purchased  Property  from  One  Having  No  Title  or  authority  to  sell,  he 
was  held  liable  in  trover  to  the  true  owner,  although  he  purchased  in  the 
regular  course  of  business  and  for  a  fair  price,  and  disposed  of  the  property 
pursuant  to  the  instructions  of  his  principal  before  suit  brought.3 

VIII.  Rights  against  Third  Parties  —  1.  Rights  of  Principal — when  the 
Broker's  Agency  is  Disclosed,  the  principal  may  enforce  a  contract  made  by  the  broker 
in  all  respects  as  if  it  had  been  made  by  him  personally.4 

Where  the  Agency  is  Undisclosed,  the  rule  is  ordinarily  the  same.5 

Fraudulent  Sale  by  Broker. — Where  a  broker  by  false  and  fraudulent  represen- 
tations obtains  goods  from  the  owner  and  disposes  of  them  for  his  own  advan- 
tage, he  is  guilty  of  larceny,  and  a  purchaser  from  him,  though  in  good  faith, 
derives  no  title,  and  the  owner  may  recover  the  property.6  But  if  the  princi- 
pal has  voluntarily  conferred  upon  the  broker  the  indicia  of  title,  as  by  giving 
him  the  possession  of  the  goods,  he  cannot  assert  his  title  against  an  innocent 
third  party  who  has  obtained  the  goods  in  good  faith  and  for  value.7 

1.  Undisclosed  Principal  —  Usage.— Dale  v. 
Humfrey,  El.  Bl.  &  El.  1004,  96  E.  C.  L.  1004, 
27  L-  J-  Q-  B-  39°:  Fleet  v.  Murton,  L.  R.  7 
Q.  B.  126;  Hutchinson  v.  Tatham,  L.  R.  8  C. 
P.  482;  Imperial  Bank  v.  London,  etc.,  Docks 
Co.,  5  Ch.  Div.  195,  36  L.  T.  N.  S.  233;  South- 
well v.  Bowditch,  1  C.  P.  Div.  374,  35  L.  T.  N. 
S.  196;  Bacmeister  v.  Fenton,  1  C.  &  E.  121. 
See  also  Tetley  v.  Shand,  25  L.  T.  N.  S.  658, 
20  W.  R.  206;  Hutcheson  v.  Eaton,  13  Q.  B. 
Div.  861. 

Where  the  effect  of  a  custom  making  the 
broker  personally  liable  when  acting  for  an 
undisclosed  principal  would  be  inconsistent 
with  the  written  contract,  it  cannot  be  set  up 
against  the  broker.  Barrow  v.  Dyster,  13  Q. 
B.  Div.  635. 

2.  Broker  Liable  for  Fraud  or  Deceit. — A 
broker  who  sells  the  property  of  his  princi- 
pal knowing  it  to  be  encumbered,  and  con- 
ceals the  fact,  or  who  directly  affirms  what  is 
false,  or  throws  the  purchaser  off  his  guard 
by  a  wilful  and  artful  suppression  of  the 
truth,  as  by  directing  an  investigation  about 
incumbrances  on  the  property  in  a  direction 
whence  he  knows  correct  information  cannot 
be  obtained,  is  guilty  of  fraud  and  deceit, 
and  is  liable  to  the  party  injured  to  the  ex- 
tent of  his  loss  in  an  action  on  the  case. 
Chisolm  v.  Gadsden,  1  Strobh.  L.  (S.  Car.) 
220,  47  Am.  Dec.  550. 

Although  a  mere  broker,  whose  office  it  is 
simply  to  bring  the  parties  together,  is  not 
responsible  for  any  fraud  practised  by  his 
principal  on  the  other  party,  yet  where  he 
conducts  the  negotiations  he  may  be  held 
liable  for  any  deceit  or  fraud  practised  upon 
such  other  party  which  he  could  have  de- 
tected and  defeated  by  ordinary  diligence. 
Todd  v.  Bourke,  27  La.  Ann.  385. 

3.  Williams  v.  Merle,  11  Wend.  (N.  Y.)  80, 
25  Am.  Dec.  604. 

Conversion  by  Broker. — In  an  action  of  tro- 
ver to  recover  the  value  of  thirteen  bales  of 
cotton,  where  the  cotton  was  fraudulently 
bought  by  B.  from  the  plaintiff's  brokers, 
and  the  defendants,  cotton  brokers,  without 
notice  of  any  fraud,  bought  the  cotton  from 


B.,  in  their  own  name  as  principals  and 
aiterwards  sold  it  to  M.  at  the  same  price  at 
which  they  bought  it,  charging  a  commis- 
sion, and  obtained  it  from  B.  and  forwarded 
it  to  M. ,  intending  to  act  as  brokers  in  buying 
the  cotton,  and  afterwards  the  plaintiffs  de- 
manded the  cotton  from  the  defendants,  it 
was  found  by  the  jury  that  defendants  bought 
the  cotton  as  agents  in  the  course  of  their 
business  as  brokers,  and  it  was  held  by  a  di- 
vided court  that  the  defendants  were  guilty 
of  conversion  and  were  liable  in  trover  for 
the  value  of  the  cotton.  Fowler  v.  Hollins, 
L.  R.  7  Q.  B.  616.  Affirmed  in  the  House  of 
Lords,  L.  R.  7  H.  L.  757 

4.  See  the  title  Agency,  vol.  1,  p.  1168. 
But  the  principal  by  his  conduct  may  elect 

to  hold  the  broker  liable,  as  by  changing 
the  terms  of  the  contract  without  the  knowl- 
edge of  the  other  party,  in  which  case  the 
latter  is  discharged.  Thornton  v.  Meux,  M. 
&  M.  43,  22  E.  C.  L.  243. 

5.  Humphrey  v.  Lucas,  2  C.  &  K.  152,  61 
E.  C.  L.  152;  Langton  v.  Waite,  L.  R.  6  Eq. 
165;  Beebe  v.  Roberts,  12  Wend.  (N.  Y.)  413, 
27  Am.  Dec.  132.  See  supra,  this  title,  Au- 
thority of  Broker — To  Contract  in  His  Own 
Name  ;  and  the  title  Agency,  vol.  I,  p.  1168. 
See  also  the  title  Stock  Brokers. 

6.  Fraudulent  Sale— No  Title  Passes.— Collins 
v.  Ralli,  20  Hun  (N.  Y.)  246,  affirmed  in  85  N. 
Y.  637;  Hentz  v.  Miller,  94  N.  Y.  64;  Soltau 
v.  Loewenthal  (Supreme  Ct.),  1  N.  Y.  Supp. 
168;  Soltau  v.  Gerdau,  119  N.  Y.  381,  16  Am. 
St.  Rep.  843. 

If  A,  after  refusing  to  sell  goods  to  B,  a 
broker,  personally  delivers  the  goods  to  B, 
upon  his  representation  that  they  are  for  an 
undisclosed  principal  in  good  credit,  and  it 
turns  out  that  no  such  principal  exists,  there 
is  no  sale  although  the  transaction  is  entered 
on  A's  books  as  a  sale  to  B,  and  a  bill  of  par- 
cels of  the  goods  is  made  to  him;  and  A  may 
maintain  replevin  for  the  goods  against  a 
bona  fide  pledgee  of  B.  Rodliff  v.  Dallinger, 
141  Mass.  1,  55  Am.  Rep.  439. 

7.  McNeil  v.  New  York  Tenth  Nat.  Bank, 
46  N.  Y.  325,  7  Am.  Rep.  341;  Henrys.  Phila- 
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2.  Rights  of  Broker. — A  broker  cannot  sue  in  his  own  name  on  contracts 
made  by  him  as  broker.1  So  also  he  cannot  sue  on  a  contract  made  by  him 
as  broker  where  he  is  in  fact  the  principal.2 

BROTHEL. — See  the  title  DISORDERLY  HOUSES. 

BROTHER.  (See  also  Blood;  Half-blood  ;  and  see  the  titles  Legacies 
and  Devises  ;  Succession  ;  Wills.) — "  Brother"  is  defined  to  mean  a  male 
person  who  has  the  same  father  and  mother  with  another  person,  or  the  same 
father  or  mother.  The  term  includes  half-brothers,  or  those  having  one  com- 
mon parent.3 

delphia  Warehouse  Co.,  Si  Pa.  St.  76.  See 
the  title  Agency,  vol.  1,  p.  1172. 

1.  A  Broker  cannot  Sue  in  His  Own  Name  upon 
contracts  made  by  him  as  broker.  Benja- 
min on  Sales,  §  241;  Fawkes  v.  Lamb,  31  L. 
J.  Q.  B.98;  Fairlie  v.  Fenton.  L.  R.  5  Exch. 
169.  In  the  case  last  cited,  where  a  broker 
signed  and  delivered  to  the  defendants  a 
bought  note  for  cotton  in  the  following  form: 
"I  have  this  day  sold  you  on  account  of  T., 
&c.  [signed]  E.  F.,  broker,"  it  was  held  that 
he  was  not  a  contracting  party,  and  could 
not  sue  the  defendants  for  breach  of  contract 
in  refusing  to  accept  the  cotton. 

2.  Benjamin  on  Sales,  §  241.  Sharman 
v.  Brandt,  L.  R.  6  Q.  B.  720;  Mollett  v.  Rob- 
inson, L.  R.  5  C.  P.  646,  L.  R.  7  C.  P.  84. 

3.  Webster's  Dictionary, followed  in  Ander- 
son v.  Bell,  140  Ind.  379. 

In  Grieves  v.  Rawley,  10  Hare  63,  before 
Tarner,  V.  C,  Sir  W.  P.  Wood,  in  arguing, 
quotes  Johnson's  Dictionary,  defining  a 
brother  as  one  born  of  the  same  mother  and 
father.  The  vice-chancellor  says:  "  It  is 
true  the  dictionaries  so  describe  the  relation 
of  brother  and  sister."  He  adds:  "  I  think 
that  in  general  when  a  man  speaks  of  his 
brothers  and  sisters  he  speaks  of  them,  not 
with  reference  to  the  definition  of  the  word 
in  the  dictionary,  but  as  a  class,  standing  in 
the  same  relationship  to  one  or  both  of  his 
parents  as  he  himself  stands  in.  Though  not 
descended  from  the  same  parents,  the  parties 
are,  as  is  said  in  the  Tertnes  de  la  Ley,  after  a 
sort  brothers,  '  brothers  by  the  father's  side,' 
'  brothers  by  the  one  mother;'  and  however 
other  parties  may  describe  them,  or  they 
designate  themselves,  if  required  to  give  a 
precise  description  of  the  nature  and  degree 
of  the  relation  subsisting  between  them,  I 
think  that,  in  ordinary  parlance,  they  would 
be  called,  and  would  call  themselves,  brothers 
and  sisters."  He  puts  a  case  of  a  family  of 
sons  and  daughters  of  the  father  by  different 
marriages,  and  A  was  asked  the  question  as 
to  the  relation  between  him  and  B,  another 
member  of  the  same  family:  "Would  not  the 
question  be,  'Is  B  your  whole  brother  or 
sister  or  your  half  brother  or  sister?'  and 
would  not  the  answer  be  in  similar  terms  ? 
Both  the  party  questioning  and  the  party 
questioned  would  thus  call  B  a  brother  or  a 
sister,  but  each  would  distinguish  the  char- 
acter and  degree  of  their  relation."  Compare 
In  re  Reed,  57  L.  J.  Ch.  790. 

Intestate  Law.  (See  also  the  title  Succes- 
sion.)— According  to  the  construction  which 
the  English  statute  of  distributions  has  re- 
ceived, a  brother  of  the  half  blood  is  a  brotJu  r 


within  the  meaning  of  the  law.  Crooke  v. 
Watt,  2  Vern.  124;  Smith  v.  Tracy,  2  Lev. 
173.  These  decisions  have  been  followed  in 
construing  the  statutes  of  the  states  of  the 
Union.  Clark  v.  Sprague,  5  Blackf.  (Ind.) 
412;  Gardner  v.  Collins,  3  Mason  (U.  S.)3g8, 
2  Pet.  (U.  S.)  58,  construing  the  Rhode  Island 
statute;  Sheffield  v.  Lovering,  12  Mass.  490; 
Anderson  v.  Bell,  140  Ind.  375. 

Same — New  York. — In  Wheeler  v.  Clutter- 
buck,  52  N.  Y.  67,  it  was  held  that  the  terms 
brother  and"sister"as  employed  in  section  6 
of  the  New  York  statute  concerning  descents 
(1st  Rev.  Stat.  753),  embrace  only  brothers  and 
sisters  of  the  whole  blood,  and  such  brothers 
and  sisters  of  the  half  blood  as  are,  under 
section  15  of  the  same  statute,  entitled  to  in- 
herit. 

Illegitimates. — A  testator  gave  a  legacy  "  to 
my  brother  J.  S."  J.  S.  was  an  illegitimate 
son  of  the  testator's  mother,  but  the  testator 
was  ignorant  that  he  was  not  a  legitimate. 
It  was  held  that  J.  S.  was  entitled  to  the  leg- 
acy.   Dane  v.  Walker,  109  Mass.  179. 

Same — Incest.  (See  also  the  title  Incest.) — 
It  is  not  necessary  for  an  indictment  for  in- 
cest against  a  brother  and  sister  to  show  that 
their  parents  were  lawfully  married;  for 
said  the  court,  by  Beck,  C.J. :  "The  statute 
declares  the  act  of  a  brother  marrying  a 
sister  to  be  incest.  Now  the  terms  brother 
and  'sister'  mean  offspring  of  the  same 
parents.  They  do  not  imply  legitimacy  of 
birth.  It  would  be  quite  proper  to  use  these 
words  in  reference  to  those  born  out  of  wed- 
lock."   State  v.  Schaunhurst,  34  Iowa  547. 

Incest — Brother  of  the  Half  Blood.  (See  also 
the  title  Incest.) — The  word  brother,  in  the 
statutes  against  incest,  includes  a  brother  of 
the  half  blood.  State  v.  Wyman,  59  Vt.  527. 
See  also  Territory  v.  Corbett,  3  Mont.  50. 

Devises  or  Bequests  to  Brothers  and  Sisters. — 
As  to  whether  a  devise  or  bequest  to  brothers 
and  sisters,  or  a  limitation  over  to  brothers 
and  sisters,  includes  the  brothers  and  sisters 
dead  as  well  as  those  living,  see  the  titles 
Legacies  and  Devises;  Wills;  Remainders. 

Wills.  (See  also  the  titles  Legacies  and 
Devises;  Wills.) — A  gift  to  brothers  and 
sisters  extends  to  half  brothers  and  sisters. 
Leake  v.  Robinson,  2  Meriv.  363. 

Life  Insurance.  (See  also  the  title  Life  In- 
surance.)— On  an  application  for  a  life-insur- 
ance policy,  the  deceased,  in  answer  to  the 
question  as  to  how  many  brothers  he  had  had, 
replied,  "Three,  two  living."  In  an  action 
upon  the  policy  it  appeared  that  he  had  had 
also  four  half  brothers,  three  of  whom  were 
dead  at  the  time  of  the  application.    It  was 
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BROTHERHOODS— BUCKET  SHOP. 


Definitions. 


BROTHERHOODS. — See  the  titles  BENEFICIARIES  (in  INSURANCE),  vol.  3,  p. 
923  ;  Benevolent  or  Beneficial  Associations,  vol.  3,  p.  1041 ;  Soci- 
eties and  Clubs. 

BROUGHT. — See  Bring. 

BRUISE.  (See  also  the  titles  Assault  and  Battery,  vol.  2,  p.  952; 
Homicide  ;  and  see  Wound.) — A  bruise  is  a  hurt  with  something  blunt  and 
heavy.1 

BUBBLE. — A  scheme  for  business  or  trade,  projected  by  dishonest  individ- 
uals to  cheat  the  public.2 

BUCKET  SHOP.  (See  also  Gaming  ;  Gambling;  Contracts;  Futures; 
STOCK  BROKERS.) — A  bucket  shop  is  a  place  where  wagers  are  made  upon 
the  fluctuations  of  the  market  price  of  stocks,  grain,  and  other  commodities.* 


held  a  question  for  the  jury  whether  this  an- 
swer was  false.  The  court,  by  Hagarty,  C.J., 
said:  "I  do  not  see  how  the  learned  judge 
could  have  taken  the  question  and  answer 
wholly  into  his  own  hands,  and  directed  the 
jury  to  find  one  way  or  the  other  as  a  purely 
legal  consequence.  He  expressed  an  opinion 
that,  as  a  matter  of  mere  legal  construction, 
he  inclined  to  think  brotJiers  meant  brothers 
of  the  whole  blood.  It  is  not  easy,  in  my 
opinion,  to  give  a  very  clear  legal  definition 
of  the  word  brother.  I  have  not  found  a 
strict  legal  definition  of  the  word  as  such. 
*  *  *  Lexicographers  certainly  favor  the 
idea  that  brother  means  the  offspring  of 
the  same  parents.  Richardson  says:  'Broth- 
ers, or  brethren,  are  children  bred  from  the 
same  parent,'  quoting  Skinner:  '  I  believe 
that  brother,  the  Dutch  Broeder,  the  German 
BruJer,  are  all  derived  from  the  verb  to 
breed,  simul  fotus,  i.  e.,  educatus, — of  the 
same  brood.'  Again  under  '  Sister:'  'Females 
by  the  same  parents  are  sisters.  Males  and 
females  so  related  are  brothers  and  sisters.' 
See  also  Imperial  and  other  dictionaries. 
' Frater  consangttineus ,  a  brother  by  the  father's 
side.  Frater  uterinus,  by  the  mother's  side. 
Frater  nutricius,  sometimes  used  for  a  bas- 
tard brother.'  Tomlins's  Law  Dictionary. 
After  all  it  seems  that  the  question  for  the 
jury  would  be  as  to  how  the  question  and 
answer  would  be  reasonably  and  natu- 
rally understood.  I  understand  the  finding 
of  the  jury  involved  that  what  was  withheld 
was  not  material."  Bridgman  v.  London  L. 
Assur.  Co.,  44  U.  C.  Q.  B.  540. 

In  Spitz  v.  Mutual  Ben.  L.  Assoc.,  5  Misc. 
Rep.  (N.  Y.  C.  PI.)  245,  the  court,  citing  2 
Am.  and  Eng.  Encyc.  OFLAw(ist  ed.),  p.  599, 
held  that  whether  the  failure  of  an  appli- 
cant to  mention  half  brotliers,  when  asked  the 
number  of  his  brothers,  was  a  concealment 
of  a  material  fact,  was  a  question  for  the 
jury. 

1.  State  v.  Owen,  1  Murph.  (N.  Car.)  455. 

Bruise  and  Wound. — "'Wound'  is  a  hurt 
given  by  violence,  no  matter  with  what  kind 
of  weapon.  Braise  is  a  hurt  with  something 
blunt  and  heavy.  '  Wound  '  includes  a  bruise. 
As,  therefore,  the  present  charge  is  of  wounds 
with  a  stick,  they  must  be  taken  to  be  such 
wounds  as  a  stick  commonly  inflicts.  Is  it 
competent  for  the  prisoner  to  object  to  the 
use  of  a  word  in  one  of  its  proper  significa- 
tions? It  is  admitted  on  his  behalf  that  if 
the  word  bruises  had  been  used  in  this  indict- 
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ment,  instead  of  the  word  '  wounds,'  no  de- 
scription would  be  required;  but  if  every 
wound  includes  a  bruise,  why  shall  that 
word,  in  this  indictment,  be  stripped  of  its 
ordinary  extent  of  meaning?  The  word 
4  wound  '  is  not  a  technical  word;  it  is  one  of 
common  parlance.  If  this  word,  ex  vi  termini, 
imported  a  separation  of  the  skin,  and  was 
confined  in  its  signification  to  injuries  of  that 
character,  then  it  might  be  alleged  that  it 
always  differed  from  a  bruise,  and  did  not  in- 
clude it.  But  it  is  clear  that  in  common  par- 
lance, and  also  in  judicial  decisions,  '  wound  ' 
and  bntise  are  used  as  synonymous."  State 
v.  Owen,  1  Murph.  (N.  Car.)  455. 

Same — Declaration. — In  an  action  for  in- 
juries, an  allegation  in  the  declaration  that 
the  plaintiff  was  hurt,  bruise/},  and  wounded 
is  not  broad  enough  to  admit  evidence  that 
plaintiff's  shoulder  and  arm  were  fractured, 
the  court  saying:  "  The  declaration  in  the 
present  case  contained  nothing  more  specific 
than  that  plaintiff  was  hurt,  bruised,  and 
wounded.  It  gave  no  description  of  the 
place  or  extent  of  these  injuries.  The  word 
'hurt'  is  so  general  as  togive  no  information. 
Bruised  is  more  definite,  but  does  not  indi- 
cate necessarily  or  generally  more  than  a 
temporary  contusion,  which  may  be  on  any 
part  of  the  person,  and  light  or  severe,  but 
seldom  more  than  temporary  in  effect.  A 
wound  is  any  injury  breaking  or  cutting  the 
skin,  and  is  no  more  definite  than  the  other 
words."  Shadock  v.  Alpine  Plank-road  Co., 
79  Mich.  ir. 

2.  The  Stat.  6  Geo.  I.,  c.  18,  passed  in  1719, 
"  for  restraining  several  extravagant  and 
unwarrantable  practices  herein  mentioned," 
was  known  as  the  "  Bubble  Act,"  as  it  pre- 
scribed penalties  for  the  formation  of  com- 
panies with  little  or  no  capital,  with  the 
intention,  by  means  of  advertisement,  of 
obtaining  money  from  the  public  by  the  sale 
of  shares.  It  was  repealed  by  the  6  Geo.  IV., 
c.  91. 

3.  Brvant  v.  Western  Union  Tel.  Co.,  17 
Fed.  Re'p.  828. 

Bucket  Shop  Described. — In  Smith  v.  Western 
Union  Tel.  Co.,  84  Ky.  664,  16  Am.  &  Eng. 
Corp.  Cas.  229,  the  court  said :  "  The  evidence 
tends  strongly  to  show  that  the  appellant,  at 
the  time  complained  of,  was  not  a  grain  and 
provision  merchant,  but  was  the  keeper  of  a 
bucket  shop,  which  is  described  as  a  place 
where  [the  prices  of]  grain,  provisions,  etc., 
are  posted  on  blackboards  as  they  come  in  on 
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Definitions. 


BUFFALO. — A  wild  bovine  animal.    In  America  the  term  is  popularly 

applied  to  the  bison.1 

BUFFERS.  (See  also  the  title  Coupling  Cars,  Injuries  by.) — Buffers  or 
double  deadvvoods  are  horizontal  timbers  at  the  end  of  a  car,  projecting  one 
on  each  side  of  the  drawhead,  the  latter  extending  three  or  four  inches  beyond 
the  deadwoods.  In  coupling,  the  drawhead  yields  to  the  impact  of  the  two 
cars,  and  the  deadwoods  or  buffers  of  the  opposing  cars,  coming  together,  arrest 
the  force  of  the  blow.2 

BUGGERY.  (See  also  the  title  Sodomy.) — The  crime  against  nature  ;  car- 
nal copulation  of  human  beings  with  each  other  against  nature,  or  with  a  beast.3 

BUGGY.  (See  also  Wagon  ;  and  the  title  Exemption  Laws.) — A  buggy  is 
a  single-seated  covered  vehicle  adapted  and  designed  for  carrying  persons  only.4 

BUILD.  (See  also  BUILDINGS.  As  to  building  contracts,  see  the  title 
Working  Contracts;  Ships  and  Shipping.)— To  build  is  to  erect  or  con- 
struct, as  a  fabric  or  edifice  of  any  kind  ;  to  form  by  uniting  materials  in  a 
regular  structure ;  to  fabricate  ;  to  make  ;  to  raise.5 


the  ticker.  The  shop  buys  or  sells  indiffer- 
ently, and  always  at  the  price  appearing  for 
the  time  being  on  the  blackboard.  Should  a 
customer  wish  to  make  a  deal  in  June  wheat, 
say  buy  one  thousand  bushels,  he  sees  the 
last  quotation,  say  one  dollar  per  bushel;  he 
gives  the  shop  the  margin,  say  one  cent  on 
the  bushel, or  ten  dollars.  The  shop  charges  a 
fixed  commission,  say  one-quarter  of  a  cent 
per  bushel.  The  shop  does  not  notify  the  cus- 
tomer of  the  fluctuations  of  the  market, but  he 
looks  out  for  that  on  the  blackboard.  Wheat 
on  the  next  quotation  goes  down — say  three- 
quarters  of  a  cent;  this  loss  of  three-quarters 
of  a  cent  added  to  one-quarter  of  a  cent 
charged  for  commission  makes  one  cent  per 
bushel  on  one  thousandbushels.or  ten  dollars. 
This  exhausts  or  '  freezes  out'  the  margin. 
The  deal  is  closed,  and  the  shop  has  made  ten 
dollars.  On  the  other  hand,  should  wheat 
advance  one  cent  per  bushel,  the  customer 
would  make  one  cent  per  bushel,  less  one- 
quarter  of  a  cent  per  bushel,  the  commission, 
and  the  shop  would  lose  three-quarters  of  a 
cent  a  bushel."  See  also  Connor  v.  Black, 
119  Mo.  139. 

Telegraphs.  (See  also  the  title  Telegraphs 
And  Telephones.) — In  Smith  v.  Western 
Union  Tel.  Co.,  84  Ky.  664,  16  Am.  &  Eng. 
Corp.  Cas.  227,  it  was  held  that  the  device 
known  as  a  bucket  shop,  which  purports  to  be 
an  actual  deal  in  grain,  but  is  in  fact  merely 
a  wager  on  the  market  price  of  the  commodity 
at  some  specific  time  in  the  future,  is  a  species 
of  gambling,  and  therefore  illegal  and  con- 
trary to  public  policy.  And  in  that  case  it 
was  further  held  that  a  telegraph  company 
could  not  be  required  to  communicate  a  mes- 
sage which  is  to  furnish  the  means  of  carry- 
ing on  the  illegal  business.  To  the  same 
effect  see  Bryant  v.  Western  Union  Tel.  Co., 
17  Fed.  Rep.  828. 

1.  A  buffalo,  though  tamed,  is  not  cattle 
within  the  meaning  of  a  statute  providing  for 
the  punishment  of  a  person  wilfully  and  ma- 
liciously killing,  maiming,  or  wounding  the 
cattle  of  another.  State  v.  Crenshaw,  22  Mo. 
457.    See  also  the  title  Injuries  to  Animals. 

2.  Louisville,  etc.,  R.  Co.  v.  Boland,  96 
Ala.  627. 

3.  3  Inst.  59,  12  Co.  37.    This  crime  was 


denominated  buggery  in  25  Hen.  VIII.,  c.  6, 
and  the  use  of  the  word  was  deemed  indis- 
pensable in  an  indictment  for  the  offense. 
Foster  C.  C.  424;  3  Inst.  59;  2  Stark  Cr.  PI. 
436.  It  is  still  in  use  and  considered  requi- 
site in  indictments  for  sodomy.  Bishop's 
Dir.  and  Forms,  §  963.  The  term  is  used  as 
an  exact  equivalent  of  sodomy.  Rex  v. 
Cozins,  6  C.  &  P.  351,  25  E.  C.  L.  434;  Rex  v. 
Jacobs,  R.  &  R.  331;  Com.  v.  Thomas,  1  Va. 
Cas.  307;  Penna.  Act  nth  June,  1879,  P.  L. 
148,  where  the  offense  is  defined. 

Buggery  seems  to  include  both  sodomy  and 
bestiality.  Ausman  v.  Veal,  10  Ind.  355,  71 
Am.  Dec.  331. 

4.  Gordon  v.  Shields,  7  Kan.  325. 
Exemption.    (See  also  the  title  Exemption 

Laws.) — In  Allen  v.  Coates,  29  Minn.  46,  it 
was  held  that  a  buggy  was  within  the  mean- 
ing of  the  term  "wagon"  as  used  in  the 
exemption  law.  Compare  Dingman  v.  Ray- 
mond, 27  Minn.  507. 

In  Gordon  v.  Shields,  7  Kan.  325,  it  was 
held  that  the  exemption  of  wagons  did  not 
extend  to  buggies. 

But  in  Wilhite  v.  Williams,  41  Kan.  288, 
the  horse,  harness,  and  buggy  of  an  insur- 
ance agent  used  in  carrying  on  his  business 
were  held  exempt.  The  court  said:  "The 
early  case  of  Gordon  v.  Shields,  7  Kan.  320, 
is  referred  to  as  an  authority  against  this  in- 
terpretation. The  only  question  before  the 
court  in  that  case  was  whether  a  buggy  was 
included  in  the  term  '  wagon'  as  used  in  the 
sixth  subdivision  of  section  3.  It  is  true 
that  the  party  claiming  the  exemption  in  that 
case  was  an  insurance  agent,  and  the  property 
claimed  was  used  in  carrying  on  his  business 
as  such  agent;  yet  the  property  was  not 
claimed  to  be  exempt  under  the  eighth  subdi- 
vision of  the  section,  and  it  received  no  con- 
sideration or  interpretation  from  the  court. 
This  is  made  more  apparent  in  the  concurring 
opinion  of  Mr.  Justice  Valentine,  who  states 
that  in  his  opinion  the  property  might  have 
been  claimed  under  the  eighth  subdivision  of 
the  section;  but  as  that  question  was  not 
raised  by  counsel,  possibly  the  court  was  not 
required  to  examine  it." 

5.  Morse  v.  Westport,  no  Mo.  507,  quot~ 
ing  Webster's  Dictionary.    And  in  that  case 
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BUILDER.  (See  also  the  titles  Architects,  vol.  2,  p.  815  ;  Independent 
Contractor  ;  Fellow  Servants ;  Master  and  Servant ;  Working 
Contracts.) — A  builder  is  defined  as  one  who  builds,  or  whose  occupation  is 


it  was  held  that  the  word  build  included  the 
word  "  pave."  See  the  case  set  out  at  length 
infra,  this  note. 

Duty  to  Repair. — Where  one  is  authorized  to 
make  a  canal  and  take  tolls  thereon,  on  the 
condition  among  others  that  he  will  build 
suitable  and  convenient  bridges  where  the 
canal  crosses  highways,  he  is  bound  to  keep 
the  bridges  in  repair.  Franklin  County  v. 
White  Water  Valley  Canal  Co.,  2  Ind.  162; 
Rex  v.  Lindsey,  14  East  317.  See  also  the 
titles  Bridges;  Canals. 

Repair  Distinguished  from  Build. — To  build  is 
to  construct  and  raise  anew,  and  not  simply 
to  amend  and  repair  something  previously 
constructed.  State  v.  White,  16  R.  I.  591. 
See  also  Cornell  v.  Vanartsdalen,  4  Pa.  St. 
364- 

In  Hutchinson  v.  Olympia,  2  Wash.  Ter. 
320,  it  was  held,  where  a  statute  provided 
that  no  sidewalk  should  be  built  without  a 
petition  of  the  property  holders,  that  this 
did  not  require  a  petition  of  the  property 
holders  to  authorize  the  repairing  of  a  side- 
walk; the  court  said:  "Built  means  'con- 
structed'; between  building  and  repairing 
there  is  a  plain  distinction."  See  also  the 
title  Streets  and  Sidewalks. 

Same — Fire  Limits.  (See  also  the  title  Fire 
Limits.) — In  Douglass  v.  Com.,  2  Rawle  (Pa.) 
262,  it  was  held  that  to  materially  enlarge 
and  alter  a  wooden  building  by  adding  stories 
and  extending  the  walls  was  a  breach  of  an 
ordinance  forbidding  any  one  to  erect  or 
build  wooden  buildings  within  a  city.  The 
court  said:  "  It  is  contended  that  he  did  not, 
as  he  only  altered  and  enlarged  the  old  frame 
building;  in  short,  that  all  he  did  was  to  re- 
pair it;  that  the  ordinance  never  was  intended 
to  destroy  wooden  houses  then  existing,  but 
merely  to  prevent  their  increase.  But  I  can- 
not view  the  material,  important,  and  exten- 
sive alterations  and  additions  in  question  in 
the  light  of  mere  repairs.  To  repair  a  build- 
ing is  to  replace  it  as  it  was,  or  to  restore  it 
after  an  injury  or  dilapidation,  not  to  enlarge 
or  elevate  it  by  raising  it  from  one  to  two 
or  more  stories  or  extending  its  sides.  When, 
by  his  alterations  and  additions,  the  defend- 
ant converted  the  blacksmith's  shop  into  a 
cabinet  maker's  warehouse  and  shop,  as  set 
forth  in  the  verdict,  I  would  say,  as  the 
court  below  did,  that  he  erected,  or  built,  a 
wooden  building  within  the  clear  intent  and 
meaning  of  the  ordinance  in  question,  the 
main  object  of  which  was  to  diminish  the 
danger  of  fires  in  a  populous  city."  But  in 
Tuttle  v.  State,  4  Conn.  68,  it  was  held  that 
where  a  building  was  extensively  repaired 
and  an  addition  made  to  it  of  the  same  width, 
height,  and  slope  of  roof,  these  acts  did  not 
constitute  the  erection  of  a  building  within 
the  statute  to  secure  the  city  of  New  Haven 
from  damage  by  fire.  So  where  a  building 
erected  originally  for  a  meeting  house  and 
subsequently  used  for  a  joiner's  house  was 
extensively  repaired  and  converted  into  a 
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dwelling  house,  it  was  held  that  such  repairs 
and  alterations  did  not  constitute  the  erec- 
tion of  a  dwelling  house  within  the  statute. 
Booth  v.  State,  4  Conn.  67.  The  court  in  that 
case  said:  "The  point  of  determination  is 
merely  this:  whether  the  facts  in  this  case 
show  that  a  wooden  building  has  been  erected. 
That  a  former  building  was  extensively  re- 
paired, and  converted  to  a  new  use,  is  not  dis- 
puted; but,  whether  regard  be  hadtoetymol- 
ogy  or  the  popular  meaning  of  language,  no 
dwelling  house  was  built  or  erected,  and  of 
consequence  no  law  has  been  contravened." 
In  Brown  v.  Hun,  27  Conn.  332,  it  was  held 
that  the  removal  of  a  building  from  one  part 
of  a  lot  to  another, and  its  permanent  location 
in  the  place  to  which  it  was  removed,  did  not 
constitute  an  erection  of  a  building  within 
the  statute.  See  also  Daggett  v.  State,  4 
Conn.  60. 

Paving. — Where  a  statute  empowered  a  city 
to  tax  abutting  property  for  grading,  macad- 
amizing, building,  etc.,  streets,  it  was  held 
that  the  word  building  included  paving,  and 
the  city  was  not  restricted  to  macadamizing 
its  streets.  The  court,  by  Sherwood,  J., 
said:  "  In  defining  the  verb  'pave,'  Webster 
defines  it  to  mean:  'To  lay  or  cover  with 
stone,  brick,  or  other  material,  so  as  to  make 
a  firm,  level,  or  convenient  surface  for 
horses,  carriages,  or  persons  on  foot  to 
travel  on;  to  floor  with  brick,  stone,  or  other 
material:  as  to  pave  a  street;  to  pave  a  court.' 
International  Diet.  When  defining  the  word 
build,  the  same  authority  does  so  thus:  "  To 
erect  or  construct,  as  a  fabric  or  edifice  of 
any  kind;  to  form  by  uniting  materials  into 
a  regular  structure ;  to  fabricate;  to  make;  to 
raise.'  The  same  author  defines  the  word 
'construct:'  'To  put  together  the  constitu- 
ent parts  of  [something]  in  their  proper  place 
or  order;  to  build;  to  form;  to  make.'  And 
he  defines  '  make  '  as  meaning:  '  To  form  of 
materials;  to  cause  to  exist  in  a  certain  form; 
to  construct;  to  fabricate.'  So  that  we  find, 
when  used  with  reference  to  streets,  the 
word  build  may  well  be  regarded  as  a  syn- 
onym of  the  word  '  make  '  or  of  the  word 
'  pave.'  That  the  legislature  regarded  build 
as  a  synonym  of  '  pave,'  or  at  least  as  includ- 
ing that  word  within  its  meaning,  is  evident 
from  the  second  quotation  we  have  made 
from  the  section  in  question,  where  the  word 
'  paving  '  is  used.  To  hold  that  the  legisla- 
ture intended  to  restrict  cities  of  the  fourth 
class  to  that  kind  of  paving  known  as  '  mac- 
adamizing '  is  not  only  to  deny  to  the  word 
building  its  ordinary  meaning,  but  to  go 
further,  and  to  deny  to  it  any  meaning  what- 
ever, which  would  be  the  case  if  the  construc- 
tion contended  for  by  plaintiffs  were  allowed 
to  prevail.  But  to  allow  such  a  contention 
would  be  going  counter  to  a  very  familiar 
rule  of  construction,  which  accords,  if  pos- 
sible, some  effect  to  every  word  in  a  statute. 
We  shall  therefore  hold  that  the  city  of 
Westport  had  full  and  general  authority  to 
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that  of  building;  specifically,  one  who  controls  or  directs  the  work  of  construc- 
tion in  any  capacity.  In  the  practice  of  civil  architecture,  the  builder  comes 
between  the  architect  who  designs  the  work  and  the  artisans  who  execute  it.1 
BUILDING.  (See  also  House;  Dwelling  House.  As  to  the  meaning 
of  the  term  "  building  "  as  used  in  mechanic's  lien  laws,  see  the  title  MECHANIC'S 
Liens.  As  a  subject  of  arson,  see  the  title  Arson,  vol.  2,  pp.  931,  932.  As 
to  burglary,  see  the  title  BURGLARY.  As  to  suffrage  conferred  on  the  tenant 
of  a  building,  see  the  title  ELECTIONS.  As  to  the  sale  of  intoxicating  liquors, 
see  the  title  INTOXICATING  LIQUORS.) — A  building  is  a  fabric  or  edifice  con- 
structed for  use  or  convenience,  as  a  house,  a  church,  a  shop.2  The  word  has 
a  narrower  meaning  than  "  build  ;  "  it  does  not  include  everything  built,  but  is 
confined  to  erections  designed  for  the  habitation  of  men  or  animals,  or  for  the 
shelter  of  property.3  It  has  been  held  that  a  structure  must  be  permanent 
to  constitute  it  a  building.4 


pave  her  streets  with  asphalt,  as  provided 
for  by  the  ordinance  involved  in  this  contro- 
vert.)'-" Morse  v.  Westport,  no  Mo.  502. 
See  also  the  title  Streets  and  Sidewalks. 

' '  Built  ",  1  Erected,"  and  "  Constructed  "  Dis- 
tinguished.— rn  La  Crosse,  etc.,  R.  Co.  ii.Van- 
derpool,  11  Wis.  121.  the  court  quotes  Crabbe's 
Synonyms  498  as  follows:  "  What  is  built  is 
employed  for  the  purpose  of  receiving,  re- 
taining, or  confining ;  what  is  erected  ic  placed 
in  an  elevated  position;  what  is  constructed 
is  put  together  with  ingenuity.  Houses  are 
built,  monuments  erected,  and  machines  con- 
structed." 

"  Build  "  Distinguished  from  "Fitting  Out." — 
See  the  case  of  The  Brig  Caroline,  1  Brock. 
(U.  S.)  384. 

Build  a  Monument. — Where  a  statute  appro- 
priated a  sum  of  money  for  erecting  a  mon- 
ument, and  the  commissioners  were  directed 
to  build  a  monument  at  a  cost  not  to  exceed 
that  sum, the  court  construed  these  provisions 
to  mean  that  the  amount  appropriated  by  the 
state  must  be  devoted  to  the  structural  work 
of  the  monument,  and  hence  not  to  merely 
incidental  expenses  which  did  not  enter  into 
the  cost  value  of  the  edifice.  Campbell  v. 
Board  of  Com'rs,  115  Ind.  593,  citing  State- 
House  Com'rs  v.  Whittaker,  81  Ind.  297. 

Build  a  Market. — It  is  incident  to  a  general 
power  to  build  a  market,  to  determine  upon 
the  form,  dimensions,  and  fashion  of  the 
edifice,  and  to  employ  an  architect  to  prepare 
plans,  specifications,  and  working  drawings 
for  its  erection.  Peterson  v.  New  York,  17 
N.  Y.  449- 

A  Covenant  in  a  Lease,  that  if  the  lessor 
shall  be  minded  to  sell  any  part  of  the  land  to 
build  upon  he  may  resume  that  part,  is  not 
restricted  to  any  buildings  of  any  particular 
species;  warehouses  are  within  the  meaning 
of  the  clause,  and  wharves  as  appurtenant 
thereto.  Gough  v.  Worcester,  etc.,  Canal 
Co.,  6  Ves.  Jr.  354.  See  also  the  titles 
Lease;  Building  Restrictions. 

New-build. — A  covenant  in  a  lease  to  new- 
build  the  houses  on  the  premises  is  not  com- 
plied with  by  rebuilding  some  and  repairing 
others,  although  the  repairing  consisted  in 
pulling  down  the  front  and  back  walls  and  re- 
building them.    London  v.  Nash,  3  Atk.  515. 

1.  Century  Diet.,  quoted  in  Wortman  v. 
Kleinschmidt,  12  Mont.  345. 

A  builder  is  defined  by  Webster  to  be  one 


who  builds,  one  whose  occupation  it  is  to 
build,  an  architect,  a  shipwright,  a  mason. 
Savannah,  etc.,  R.  Co.  v.  Callahan,  49  Ga. 
5". 

"  Contractor  "  Synonymous  with  "Builder." — 

See  Wortman  v.  Kleinschmidt,  12  Mont.  345. 

Mechanic's  Lien.  (See  also  the  title  Mechan- 
ic's Lien.) — In  Brown  v.  Cowan,  no  Pa.  St. 
588,  it  was  held  that  the  words  "  contractor," 
"architect,"  and  builder  as  used  in  the  Penn- 
sylvania Mechanic's  Lien  Law  meant  a  per- 
son employed  to  construct  or  build,  and  not  a 
mere  workman  or  materialman.  So  in  Dun- 
can v.  Bateman,  23  Ark.  327,  a  lumber  mer- 
chant was  held  not  a  builder  within  the 
meaning  of  the  law. 

Maritime  Liens.  (See  also  the  title  Mari- 
time Liens.) — One  engaged  in  repairing  and 
replacing  machinery  in  a  steam  canal-boat  is 
a  builder  within  the  meaning  of  an  act  pro- 
viding for  the  collection  of  demands  against 
vessels  and  creating  a  lien  in  favor  of  the 
builder.  King  v.  Greenway,  71  N.  Y.  413. 
But  the  builder  of  a  steam-engine  for  a  vessel 
is  not.    Calkin  v.  U.  S.,  3  Ct.  of  CI.  298. 

2.  This  is  Webster's  definition,  and  it  hafi 
been  adopted  in  State  v.  Barr,  39  Conn.  41; 
Presbyterian  Church  v.  Allison,  10  Pa.  St. 
413;  Coddington  v.  Beebe,  31  N.  J.  L.  477; 
Reg.  v.  Labadie,  32  U.  C.  Q.  B.  429;  Ander- 
son v.  State,  17  Tex.  App.  310. 

3.  Coddington  v.  Beebe,  31  N.J.  L.  477;  La 
Crosse,  etc.,  Co.  v.  Vanderpool,  11  Wis.  119; 
State  v.  Barr,  39  Conn.  41;  Powell  v.  Boras- 
ton,  18  C.  B.  N.  S.  175,  114  E.  C.  L.  175.  In 
Truesdell  v.  Gay,  13  Gray  (Mass.)  312,  it  is 
said:  "  Taken  in  its  broadest  sense,  it  can 
mean  only  an  erection  intended  for  use  and 
occupation  as  a  habitation,  or  for  some  pur- 
pose of  trade,  manufacture,  ornament,  or 
use,  constituting  a  fabric  or  edifice,  such  as 
a  house,  a  store,  a  church,  a  shed." 

4.  Stevens  v.  Gourley,  7  C.  B.  N.  S.  99, 
97  E.  C.  L.  99;  Powell  v.  Boraston,  18  C.  B. 
N.  S.  180,  114  E.  C.  L.  180.  These  were 
election  suffrage  cases. 

In  La  Crosse,  etc.,  R.  Co.  v.  Vanderpool, 
11  Wis.  121,  Mr.  Justice  Paine  says  that  the 
well-understood  meaning  of  the  word  is  a 
structure  which  has  a  capacity  to  contain, 
and  is  designed  for  the  habitation  of,  man  or 
animals,  or  the  sheltering  of  property. 

Unfinished  Structure — Burglary. — Wuhin  a 
statute  against  burglary  the  term  building 
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was  held  to  include  an  unfinished  structure. 
Clark  v.  State,  69  Wis.  206. 

Same — Arson. — In  Reg.  v.  Manning,  L.  R. 
1  C.  C.  338,  an  unfinished  house  of  which  the 
walls  were  built  and  finished,  the  roof  on 
and  finished,  a  considerable  part  of  the 
flooring  laid,  and  the  internal  walls  and  ceil- 
ings prepared  ready  for  plastering,  was  held 
to  be  a  building  within  a  statute  against  arson. 
Lush,  J.,  said  :  "  I  am  of  the  same  opinion. 
A  building  need  not  necessarily  be  a  com- 
pleted structure;  it  is  sufficient  that  it  should 
be  a  connected  and  entire  structure.  I  do 
not  think  four  walls  erected  a  foot  high  would 
be  a  building.  And  my  impression  is  that  in 
the  case  referred  to,  tried  before  me,  there 
were  only  four  walls  unconnected,  and  not 
advanced  further  than  a  short  distance 
towards  completion." 

Same — Larceny. — An  unfinished  structure  to 
be  used  as  a  cart  shed,  with  boarded  sides 
but  not  thatched,  and  having  a  door  with  a 
lock,  was  held  not  to  be  a  building  within  a 
larceny  act.  Rex  v.  Worrall,  7  C.  &  P.  516, 
32  E. C.  L.  608. 

Remains  of  a  Dwelling  House — Arson. — In  Reg. 
v.  Labadie,  32  U.  C.  Q.  B.  429,  the  remains 
of  a  wooden  dwelling  house  after  a  fire  which 
left  "only  a  few  rafters  of  the  roof,  and  in- 
jured the  sides  and  floors  so  as  to  render  it 
untenantable,  were  held  not  a  building  so  as 
to  be  the  subject  of  arson. 

Park — Swings  and  Seats. — In  State  v.  Barr,  39 
Conn.  40,  an  enclosed  park  was  held  not  a 
building  within  a  statuteprohibiting  thekeep- 
ing  open  on  Sunday  of  a  shop,  house,  store, 
saloon,  or  other  building  in  which  spirituous 
liquors  are  sold.  So  in  Lothian  v.  Wood,  55 
Cal.  159,  swings  and  seats  in  a  park  were 
held  not  a  building  within  a  mechanic's  lien 
law. 

Part  of  the  Building — Tenement. — In  Com.  v. 
McCaughey,  9  Gray  (Mass.)  297,  it  was  held 
that  an  indictment  for  keeping  a  certain 
building  used  for  the  illegal  sale  of  intoxicat- 
ing liquors  was  not  sustained  by  proof  of 
keeping  one  of  several  tenements  in  the  same 
building.  As  the  statute  under  which  the 
indictment  was  brought  used  the  term  "  tene- 
ment "  as  well  as  the  term  building,  the  court 
could  only  give  effect  to  the  word  building 
by  holding  it  to  mean  the  whole  building. 
See  also  Com.  v.  Bossidy,  112  Mass.  277. 
But  where  building  alone  is  used  in  a  statute, 
it  is  broad  enough  to  include  "tenement." 
Easthampton  v.  Hill,  162  Mass.  302,  comment- 
ing upon  Com.  v.  McCaughey,  9  Gray  (Mass.) 
297,  and  citing  Com.  v.  Lee,  148  Mass.  8; 
Com.  v.  Quinlan,  153  Mass.  483.  See  also  the 
titles  Intoxicating  Liquors;  Tenement. 

Election  Act — Tenement.  (See  also  the  title 
Elections.) — A  statute  gave  the  suffrage  to 
certain  tenants  of  houses, warehouses,  count- 
ing houses,  shops,  or  other  buildings.  It  was 
held  that  one  who  had  the  exclusive  occupa- 
tion of  apartments  in  a  house,  at  a  rent,  hav- 
ing a  key  of  the  outer  door,  and  free  and 
uncontrolled  access  thereto  at  all  times, — the 
landlord  occupyinga  portion  of  the  premises, 
but  not  residing  therein, — was  entitled  to  be 
registered  as  a  tenant  of  a  building  within 
the  statute.    Toms  v.  Luckett,  5  C.  B.  23,  57 


E.  C.  L.  23.  So  cotton  spinners  who  rented 
rooms  in  a  factory,  each  tenant  having  the 
exclusive  use  of  his  room  and  a  key  to  the 
door  thereof,  were  held  occupiers  of  the 
building  within  the  statute.  Wright  v. 
Stockport,  5  M.  &  G.  33,  44  E.  C.  L.  28. 

Same — Sheds.— In  Watson  v.  Cotton,  5  C.  B. 
51,  57  E.  C.  L.  51,  a  shed  closed  on  two  sides 
and  having  a  roof,  used  by  the  respondent 
for  purposes  connected  with  the  occupation 
of  his  wharf,  was  held  a  building  within  the 
statute.  See  also  Powell  v.  Farmer,  18  C.  B. 
N.  S.  168,  114  E.  C.  L.  168.  But  in  Powell  v. 
Boraston,  18  C.  B.  N.  S.  175,  114  E.  C.  L.  175, 
where  an  electioneering  agent,  for  the  pur- 
pose of  creating  a  vote,  erected  a  shed  made 
of  wood,  having  four  boarded  sides  and  a 
boarded  roof,  and  being  supported  by  four 
posts  let  into  the  ground  three  feet,  this 
structure  was  held  not  to  be  a  building  within 
the  act.  In  this  case  Earl,  C.J.,  commented 
upon  the  case  of  Watson  v.  Cotton,  5  C.  B. 
51,  57  E.  C.  L.  51,  and  distinguished  it  from 
the  case  at  bar.  He  said  of  a., building:  "  It 
ought  to  be  in  some  degree  adapted  both  to 
be  used  by  man,  either  for  residence  or  for 
the  industry  to  which  the  statute  relates,  and 
also  to  have  the  degree  of  durability  which 
is  included  in  the  idea  of  a  building."  See 
also  Morish  v.  Harris,  L.  R.  1  C.  P.  155, 
where  a  stone  building  roofed  over,  used  for 
keeping  guano,  was  held  a  building  within 
the  act.  So  a  cow  house  may  be  a  building 
within  the  act.  Whitmore  v.  Wenlock,  13  L. 
J.  C.  P.  55. 

Block— Mechanic's  Lien. — In  Chambers  v. 
Yarnall,  15  Pa.  St.  267,  Gibson,  C.  J.,  said: 
"  The  word  building,  used  in  every  act  upon 
the  subject,  was  strictly  applicable  to  a 
block,  which,  though  composed  of  separate 
houses,  was  put  up  as  a  whole;  but  it  could 
not  be  predicated  of  separate  blocks  in  differ- 
ent streets,  which  could  in  no  aspect  be 
viewed  as  entire." 

Church  Held  a  Building  within  a  Mechanic's 
Lien  Law. — Presbyterian  Church  v.  Allison, 
10  Pa.  St.  413. 

Same — Place  for  Religious  Worship. — As  to 
exemption  from  taxation,  see  the  title  Ex- 
emptions (Taxation). 

Monuments. — A  statue  upon  a  pedestal, 
even  though  the  latter  be  large,  is  not  a 
building  in  the  popular  meaning  of  the  term. 
Society  of  the  Cincinnati's  Appeal,  154  Pa. 
St.  635. 

Stable— Burglary.— A  stable  has  been  held  a 
building  within  a  statute  against  burglary. 
Orrell  v.  People,  94  111.  456,  34  Am.  Rep.  241. 

Hog-pen  and  Hen-house.  — A  hog-pen  and  a 
hen-house,  from  three  and  one-half  to  six 
feet  high,  covered  with  boards,  and  with  a 
partition  of  boards  between  them,  are  not  a 
building  within  the  meaning  of  an  application 
for  insurance  which  represents  that  there  are 
no  buildings  on  the  premises  not  disclosed. 
White  v.  Mutual  F.  Assur.Co.,8  Gray  (Mass.) 
566.  In  Powell  v.  Farmer,  18  C.  B.  N.  S.  168, 
114  E.  C.  L.  168, there  is  a  query  as  to  whether 
a  pig-sty  is  a  building  within  an  election 
act. 

Hustings  erected  at  polls  are  not  buildings 
within  an  act  providing  a  remedy  for  the 
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destruction  of  buildings  by  riotous  assemblies. 
Allen  v.  Ayre,  3  D.  &  R.  96,  16  E.  C.  L.  140. 

A  Summer  House  is  a  building  within  an  act 
making  it  felony  to  steal  lead,  etc.,  from 
any  dwelling  house,  outhouse,  coach  house, 
stable,  or  other  building.  Rex  v.  Norris,  R. 
&  R.  C.  C.  69. 

Highways— Cow  Stable — Wagon  Shed,  etc. 
(See  also  the  title  Highways.) — A  cow  stable, 
a  wagon  shed,  and  a  chicken  house  were  held 
buildings  or  fixtures  within  the  meaning  of  a 
statute  providing  that  a  highway  should  not 
be  laid  out  through  the  same  without  the  con- 
sent of  the  owner.  Smart  v.  Hart,  75  Wis. 
471  See  also  Whitmore  v.  Wenlock,  13  L.  J. 
C.  P.  55- 

Same — Mill  Race. — In  People  v.  Kingman, 
24  N.  Y.  559,  a  ditch  or  canal  by  which  water 
was  conducted  to  a  mill  was  held  not  a 
building,  fixture,  or  erection  within  the 
meaning  of  a  similar  statute.  See  also  Elli- 
son v.  Jackson  Water  Co.,  12  Cal.  542. 

Canal. — "  The  masonry  on  the  sides  of  a 
canal  is  not  sufficient  to  constitute  it  a  build- 
ing. A  London  street,  though  paved  and 
faced  with  stonework,  would  yet  be  '  land,' 
whilst  the  Holborn  Viaduct  would  be  a 
building."  Per  Blackburn,  J.,  in  Reg.  v. 
Neath  Canal  Nav.,  40  L.  J.  M.  C.  197. 

Fences — Mechanic's  Lien.  (See  also  the  titles 
Fences;  Mechanic's  Liens.) — A  fence  has 
been  held  not  to  be  a  building  within  a  me- 
chanic's lien  law.  Bailey  v.  Hull,  11  Wis. 
289,  78  Am.  Dec.  706;  Hill  v.  La  Crosse,  etc., 
R.  Co.,  11  Wis.  224.  See  also  La  Crosse,  etc., 
R.  Co.  v.  Vanderpool,  11  Wis.  119,  78  Am. 
Dec.  691. 

Fences — Fires  by  Railway. — A  statute  pro- 
vided for  recovery  by  the  owner  for  any  in- 
jury done  to  a  building  or  other  property  by 
fire  communicated  by  a  locomotive-engine. 
It  was  held  that  the  words  "  building  or  other 
property  "  embraced  fences,  growing  trees, 
and  herbage.  The  court  refused  to  apply 
the  maxim  of  no seitur  a  sociis,  holding  that  the 
statute  was  remedial  and  must  be  construed 
liberally.  Grissell  v.  Housatonic  R.  Co.,  54 
Conn.  447.    See  also  the  title  Fires. 

Fences — Deed. — The  grantor  in  a  deed  gave 
to  the  grantee  the  privilege  of  cutting  timber 
to  be  used  for  building  on  the  premises  con- 
veyed. It  was  held  that  evidence  of  usage 
was  admissible  to  show  that  building  in- 
cluded the  making  of  fences.  Livingston  v. 
Ten  Broeck.  16  Johns.  (N.  Y.)  14. 

Fences — Covenant  in  a  Deed.  (See  also  the 
titles  Building  Restrictions  and  Restric- 
tive Agreements;  Leases.) — A  covenant  not 
to  erect  a  building  within  a  certain  distance 
of  a  boundary  line  is  broken  by  the  erection 
of  a  fence  twenty  feet  high.  Wright  v.  Evans, 
2  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  308. 

Same — Wall. — But  in  Nowell  v.  Boston 
Academy,  130  Mass.  209,  it  was  held  that  a 
brick  wall  six  feet  high  was  not  a  building 
within  a  similar  restriction. 

Wall — Mechanic's  Lien. — A  wall  built  around 
three  sides  of  the  stack  of  an  iron  furnace  at 
a  distance  of  a  few  feet  from  it,  in  order  to 
protect  it  from  the  possible  sliding  down  of 
earth  from  a  hill  at  the  foot  of  which  it 
stood,  was  held  not  to  be  a  building  within  a 


mechanic's  lien  law.  Truesdell  v.  Gay,  13 
Gray  (Mass.)  312. 

Bridge  Not  a  Building— Pike  County  v.  Nor- 
rington,  82  Ind.  190;  Burt  v.  Washington,  3 
Cal.  246;  Dunn  v.  North  Missouri  R.  Co., 
24  Mo.  493;  La  Crosse,  etc.,  R.  Co.  v.  Van- 
derpool, 11  Wis.  119.  See  the  titles  Bridges, 
ante;  Mechanics'  Liens. 

Cellar — Insurance. — In  construing  a  policy 
of  insurance,  the  court,  by  Davis,  J.,  in  Ben- 
edict v.  Ocean  Ins.  Co.,  31  N.  Y.  394,  said: 
"  The  word  building  necessarily  embraces 
the  foundation  on  which  it  rests;  and  the 
cellar,  if  there  be  one  under  the  edifice,  is  also 
included  in  the  term  'house'  or  building.  To 
speak  of  a  building  as  being  five  stories, 
simply  communicates  the  idea  of  its  height 
above  the  ground,  and  neither  asserts  nor 
denies  that  there  is  a  cellar  under  it.  If 
there  be  a  cellar,  the  word  building  includes 
it,  unaffected  by  the  idea  of  its  height  above 
the  foundation." 

Vault— Mechanic's  Lien. — A  vault  under  the 
pavement  is  not  an  appurtenance  to  a  build- 
ing within  a  mechanic's  lien  law.  Parmelee 
v.  Hambleton,  19  111.  615.  See  generally  Ap- 
purtenance, vol.  2,  p.  520. 

Same— Burglary. — A  structureabove  ground, 
arranged  and  intended  for  the  interment  of 
the  dead,  built  of  granite  and  called  a  vault, 
was  held  not  to  be  a  building  within  a  statute 
against  burglary.  People  -v.  Richards,  108 
N.  Y.  137.    See  also  the  title  Burglary. 

Arch. — A  road  passed  along  the  plaintiff's 
premises  and  over  certain  arches  occupied  by 
him  as  cellars.  It  was  held  that  such  arches 
were  buildings.  Thompson  v.  Sunderland 
Gas  Co.,  2  Exch.  Div.  429. 

Floating  Wharf— Mechanic's  Lien. — A  floating 
wharf  has  been  held  a  building  within  a  me- 
chanic's lien  law  giving  a  lien  for  labor  and 
materials  furnished  for  the  construction  of 
"  any  building."  Olmsted  v.  McNall,  7 
Blackf.  (Ind.)387.  But  in  Coddington  v.  Bee- 
be,  31  N.  J.  L.  477,  a  floating  dock  was  held 
not  to  be  within  the  New  Jersey  statute. 

Mechanic's  Lien— Lime  Kiln. — A  lime  kiln  is 
not  a  building.  Cowdrick  v.  Morris,  9  Pa. 
Co.  Ct.  Rep.  312. 

Mechanic's  Lien — Coke  Oven. — In  Central 
Trust  Co.  v.  Cameron  Iron,  etc.,  Co.,  47  Fed. 
Rep.  136,  a  coke  oven  was  held  not  a  building 
within  a  mechanic's  lien  law.  The  court  re- 
lied upon  the  definition  of  Truesdell  v.  Gay, 
13  Gray  (Mass.)  311,  given  above. 

Sawmill — Arson.  —  In  State  v.  Livermore, 
44  N.  H.  386,  a  sawmill  was  held  not  neces- 
sarily a  building  within  a  statute  prohibiting 
the  burning  of  "  any  building"  other  than  a 
dwelling  house;  and,  therefore,  an  indict- 
ment founded  on  that  provision,  which 
charged  the  respondent  with  burning  a  saw- 
mill, was  quashed.  The  court,  after  giving 
Webster's  definitions  of  a  sawmill,  said: 
"  Now  if  our  statute  against  arson  had 
made  the  burning  of  a  mill  an  offense,  of 
course  the  burning  of  a  sawmill  would  be  so, 
and  that,  too,  whether  the  mill  were  in  a 
building  or  not.  But  our  statute  in  this  case 
uses  the  word  building,  and  the  offense  here 
charged  is  not  committed  unless  some  build- 
ing is  burned.    The  indictment  charges  the 
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burning  of  a  sawmill,  without  alleging  that 
it  was  a  building,  or  that  the  mill  was  in  any 
building.  If  it  had  alleged  that  the  defend- 
ant burned  a  certain  building  called  a  saw- 
mill, it  would  have  been  well  enough,  and 
that  is  the  form  given  in  all  the  precedents  I 
have  been  able  to  find  founded  on  a  statute 
worded  like  ours.  Davis'  Prec.  49,  50;  State 
v.  Gove,  34  N.  H.  510;  Com.  v.  Squire,  1 
Met.  (Mass.)  258.  If  a  sawmill  is  necessarily 
a  building,  so  that  a  man  cannot  burn  a  saw- 
mill and  not  burn  a  building,  perhaps  the  in- 
dictment would  be  well  enough.  But  if  a  man 
can  burn  a  sawmill  and  not  burn  a  building, 
then  the  indictment  does  not  describe  or 
charge  an  act  which  necessarily  constitutes 
an  offense,  either  under  our  statute  or  at 
common  law.  If  a  man  burns  my  winnow- 
ing mill  or  mowing  machine,  he  may  be  liable 
for  the  damages,  but  our  statute  does  not 
make  that  arson;  and  so  of  a  threshing  ma- 
chine, or  a  machine  for  sawing  wood,  whether 
it  is  carried  by  horse  power,  by  water,  by 
wind,  or  by  steam.  The  same  would  be  true 
of  a  shingle  or  a  clapboard  machine,  both 
of  which  are  as  frequently,  perhaps,  and  as 
appropriately,  called  mills  as  machines.  At 
the  present  day  it  is  not  uncommon,  in  re- 
gions of  forest  or  woodland,  for  the  owner 
to  purchase  a  steam  sawmill,  with  an  engine, 
all  necessary  machinery,  gearing,  saws,  car- 
riage, etc.;  being  a  perfect  sawmill  for  the 
manufacture  of  lumber.  All  he  has  to  do  is 
to  find  an  eligible  position  in  the  forest  to  lo- 
cate it,  saw  up  all  the  timber  in  its  immediate 
vicinity,  and  then,  instead  of  moving  the 
timber  to  the  mill,  he  removes  the  sawmill 
to  the  timber.  The  sawmill  is  perfect  with- 
out any  building.  It  may  be  customary  to 
set  up  posts  around  it  temporarily  when  lo- 
cated, and  put  a  roof  of  slabs  over  it,  to  pro- 
tect the  mill  from  rains,  and  for  the  conven- 
ience of  the  workmen  who  operate  the  mill  in 
the  spring  and  summer;  and  in  the  winter  it 
is  not  usually  run  at  all.  The  sawmill  is 
just  as  perfect  without  such  covering  as  with 
it.  It  is  not  very  uncommon  to  see  saw- 
mills advertised  to  be  constructed  and  for- 
warded to  any  part  of  the  country,  to  order, 
at  prices  varying  according  to  the  capacity  of 
the  mill." 

Bay  Window. — -In  Manners  v.  Johnson,  I 
Ch.  Div.  673,  it  was  held  that  a  bay  window 
was  a  building  within  a  covenant  against  the 
erection  of  buildings  beyond  a  certain  line. 
See  also  Western  v.  MacDermot.  L.  R.  1  Eq. 
499;  and  see  the  title  Building  Restrictions 
and  Restrictive  Agreements. 

Lease.  (See  also  the  title  Leases.) — A  cov- 
enant to  keep  buildings  in  repair  applies  only 
to  existing  structures,  not  to  new  ones. 
Cornish  v.  Cleife,  3  H.  &  C.  446. 

A  lease  of  a  bxiilding  conveys  the  land  under 
the  eaves  if  it  belongs  to  the  lessor;  and  the 
erection  of  a  wall  on  that  land  with  the  les- 
sor's authority  is  a  breach  of  a  covenant  for 
quiet  enjoyment.  Sherman  v.  Williams,  113 
Mass.  481. 

Improvement  and  Building — Mechanic's  Lien — 
Machinery. — The  Missouri  statute  gives  a  lien 
upon  any  building  or  other  improvement.  It 
has  been  held  that  "improvement"  and  build- 


ing as  thus  used  are  synonymous,  and  that 
the  lien  is  upon  the  building,  and  not  on  the 
improvements;  as,  for  example, engines,  boil- 
ers, etc.  Collins  v.  Mott,  45  Mo.  100;  Graves 
v.  Pierce,  53  Mo.  423;  Richardson  v.  Koch,  8t 
Mo.  274;  Meistrelli/.  Reach,  56  Mo.  App.  243. 

Machinery.  (See  also  the  title  Fixtures.) — 
But  within  tax  laws  and  mechanic's  lien  laws 
machinery  has  been  held  part  of,  and  there- 
fore within  the  term,  building.  Patterson  v, 
Delaware  County,  70  Pa.  St.  384;  Gray  v. 
Holdship,  17  S.  &  R.  (Pa.)  413;  Wademan  v. 
Thorp,  5  Watts  (Pa.)  115;  Morgan  v.  Arthurs, 
3  Watts  (Pa.)  140. 

Where  "  the  nature  and  material  structure 
of  the  buildings  insured  "  is  required  to  be 
described  in  the  policy,  machinery  is  not  in- 
cluded. Baxendale  v.  Harvey,  4  H.  &  N. 
448. 

Addition  to  a  Building.  (See  also  the  title 
Mechanic's  Liens.) — What  is  an  addition 
under  a  lien  law  is  a  question  of  law.  It 
must  be  lateral,  on  ground  outside  of  the 
building.  An  increase  in  height  is  not  such 
an  addition.  Updike  v.  Skillman,  27  N.  J. 
L.  131;  State  v.  Parker,  34  N.  J.  L.  352.  A 
piazza  is, while  folding  doors  are  not.  White- 
nack  v.  Noe,  11  N.  J.  Eq.  321,  413. 

"Building"  Distinguished  from  "House." — In 
State  v.  Garity,  46  N.  H.  62,  it  was  said  that 
the  word  "  house  "  has  a  narrower  and  more 
restricted  meaning  than  the  word  building. 

"  Building  "  in  the  Sense  of  "  House" — Exemp- 
tion from  Taxation.  (See  also  the  title  Exemp- 
tions (Taxation).) — The  Texas  Constitution 
exempted  a  building  used  exclusively  for 
school  purposes.  In  Cassiano  v.  Ursuline 
Academy,  64  Tex.  675,  the  court  said:  "  The 
word  building  is  a  term  as  broad  as  the  word 
'house.'  'House'  has  been  construed  to  mean 
both  the  structure  and  the  land  on  which  it 
stands.  Gerke  v.  Purcell,  25  Ohio  St.  229; 
Mullen  v.  Erie  County,  85  Pa.  St.  288;  Trinity 
Church  v.  Boston,  118  Mass.  164,  and  cases 
cited  in  it.  And  when  a  mechanic  has  been 
given  a  lien  upon  the  building  he  constructs, 
his  lien  has  been  extended  by  construction  to 
enough  of  the  land  occupied  by  the  building 
to  support  it  and  to  furnish  the  room  for  its 
convenient  enjoyment.  Phillips  on  Mech. 
Liens,  §§  199,  200." 

Building  Erected — Arson.  (See  also  Erect.) 
— A  prisoner  was  indicted  under  a  statute 
making  it  a  felony  to  burn  any  building 
erected  for  manufacturing  purposes.  It  was 
proved  that  the  whole  frame  of  the  structure 
was  not  up  at  the  time.  It  was  held  that  this 
was  not  a  building  erected  in  the  meaning  of 
the  statute.    McGary  v.  People,  45  N.Y.  161. 

Vessel — Intoxicating  Liquors. — In  Rouse  v, 
Catskill,  etc.,  Steamboat  Co.,  59  Hun  (N.  Y.| 
82,  a  steamboat  was  held  no'  a  building 
within  the  statute  prohibiting  the  sale  of  in, 
toxicating  liquors.  The  court  said:  "  Thr 
word  build  is  derived  from  the  word 
'  bold,'  meaning  a  dwelling.  A  building  is 
defined  to  be  'a  structure  in  the  nature  of  3, 
house  built  where  it  is  to  stand.'  (Murray's 
Dictionary.)  '  As  commonly  understood,  si 
house  for  residence,  business  or  public  use, 
or  for  shelter  of  animals, or  storage  of  goods.' 
(Century  Dictionary.)    And  very  generally, 
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though  not  always,  the  idea  of  a  habitation 
for  the  permanent  use  of  man,  or  an  erection 
connected  with  his  permanent  use,  is  implied 
in  the  word  building.  Bouvicrdefines  the  word 
as  'an  edifice  erected  by  art  and  fixed  upon 
or  on  the  soil,  composed  of  different  pieces 
of  stone,  brick,  marble, wood,  or  other  proper 
substance,  connected  together,  and  designed 
for  permanent  use  in  the  position  in  which  it 
is  so  fixed.'  A  building  is  a  part  of  the  land. 
One  would  not  call  a  tent  a  building.  As 
said  in  one  case  of  the  word  building:  'In 
its  broadest  sense  it  can  mean  only  an  erec- 
tion intended  for  use  and  occupation  as  a 
habitation,  or  for  some  purpose  of  trade, 
manufacture,  ornament, or  use,  constituting  a 
fabric  or  edifice,  such  as  a  house,  a  store,  a 
church,  a  shed.'  Truesdell  v.  Gay,  13  Gray 
(Mass.)  311.  A  vault  for  the  interment  of  the 
dead,  although  above  ground, is  not  a  building 
under  the  statute  against  burglary.  People 
v.  Richards,  108  N.  Y.  137.  Whether  it  would 
be  a  building  under  this  statute  we  need  not 
inquire.  But  we  are  confident  that  it  would 
be  a  great  misuse  of  language  to  speak  of  a 
steamboat  as  a  building.  If  one  were  to  say 
that  he  saw  a  building  floating  down  the 
river  with  many  people  in  it,  he  never  would 
be  thought  to  mean  a  vessel.  A  vessel  is  not 
fixed  in  the  earth,  and  does  not  form  a  part 
of  the  land.  Even  when  fastened  to  the 
shore  it  would  not  pass  by  a  conveyance  of 
the  land.  And  though,  in  some  exceptional 
cases,  buildings  may  be  removed  from  the 
land,  still  the  prevailing  idea  is  that  of  per- 


manence." Affirmed  in  Rouse  v.  Catskill, 
etc.,  Steamboat  Co.,  133  N.  Y.  679.  See  also 
Vessel  ;  and  the  title  Intoxicating  Liquors. 

Building  Purposes. — An  English  statute  pro- 
vided that  superfluous  land  taken  by  rail- 
roads should  after  a  certain  time  be  offered 
for  sale  by  the  company,  and, with  the  excep- 
tion of  lands  used  for  building  purposes,  the 
former  owner  should  have  the  first  option  to 
purchase.  It  has  been  held  within  this  stat- 
ute that  land  used  for  building  purposes 
means  land  sold  as  building  land,  or  let  on 
building  leases  and  actually  laid  out  for 
building.  London,  etc.,  R.  Co.  v.  Blackmore, 
L.  R.  4  H.  L.  610,  627;  Coventry  v.  London, 
etc.,  R.  Co.,  L.  R.  5  Eq.  104.  See  Carington 
v.  Wycombe  R.  Co.,  L.  R.  3  Ch.  377. 

Building  Ground. — The  description  of  a 
bounding  lot  as  building  ground  does  not. 
operate  as  notice  of  an  intention  to  build,  so 
as  to  alter  the  rule  as  to  ancient  lights. 
Swansborough  v.  Coventry,  9  Bing.  305,  23 
E.  C.  L.  286. 

Building  Material. — Earth  excavated  from  a 
lot  preparatory  to  building  is  not  within  an 
ordinance  forbidding  the  deposit  of  building 
material  in  the  street.  Hundhausen  v.  Bond, 
36  Wis.  29. 

New  Building. — See  New;  and  see  the  title 
Mechanic's  Liens. 

Application  for  Insurance. — See  the  title  Fire 
Insurance. 

Wooden  Buildings. — See  the  title  Fire  Limits  ; 
and  see  Wood. 

Public  Buildings. — See  Public. 
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CROSS-REFERENCES. 

For  other  matters  of  Substantive  La  w  and  Evidence  relating  to  this  subject,  see  the  fol- 
lowing titles:  BENEVOLENT  OR  BENEFICIAL  ASSOCIATIONS,  vol.  3, 
p.  1041  ;  CORPORATIONS ;  OFFICERS  AND  AGENTS  OF  PRIVATE 
CORPORATIONS;  STOCK  AND  STOCKHOLDERS ;  USURY, 

I.  Definition  and  Description — 1.  Definition. — A  building  and  loan  associa- 
tion may  be  defined  as  an  organization  created  for  the  purpose  of  accumulat- 
ing a  fund  by  means  primarily  of  the  gradual  payment  of  the  stock  subscrip- 
tions of  its  members  in  instalments  due  periodically,  from  which  fund  sums 
are  to  be  advanced  to  members  to  assist  them  in  acquiring  land  and  erecting 
buildings  thereon.1 

Term  Has  No  Exact  Legal  Significance — Statutes. — This  definition  is  to  be  taken 
rather  as  descriptive  of  the  typical  building  and  loan  association  as  it  exists 
to-day  than  as  inclusive  of  all  forms  of  organization  which  may  be  denomi- 
nated building  and  loan  associations.  The  term  has  no  exact  legal  significance 
which  is  adhered  to  in  all  jurisdictions.  It  is  rather  a  popular  name  of  a  class 
of  associations  whose  rights,  powers,  and  duties  depend  upon  the  particular 
statutes  under  which  they  are  organized.8 

Other  Terms. — The  terms  "  building  and  loan  associations,"  "  building  associa- 
tions," and  "  building  societies,"  3  the  last  of  which  is  used  principally  in  Eng- 

1.  Definition.  — A  building  society  is  "a  Statutes.  —  They  are  the  creatures  of  stat- 
joint-stock  benefit  society  for  the  purpose  of  utes,  and  possess  such  rights  and  owe  such 
raising  by  periodical  subscriptions  a  fund  to  duties  as  the  statutes  prescribe.  Michigan 
assist  members  in  building  or  purchasing,  Bldg.,  etc.,  Assoc.  v.  McDevitt,  77  Mich, 
the  property  being  mortgaged  to  the  society  10. 

till  the  amount  advanced  is  fully  repaid  with  They  may  have  banking  powers.  Hender- 

interest."    Century  Diet.  son  Loan,  etc.,  Assoc.  v.  People,  163  111.  196. 

Building  societies  are  "societies  for  the  In  California,  Florida,  and  Tennessee  the  acts 

purpose  of  raising  by  subscriptions  of  the  regulating  foreign  corporations  provide  as 

members  a  stock  or  fund  for  making  ad-  follows:  "The  name  'building  and  loan  as- 

vances  to  members,  out  of  the  funds  of  the  sociation,'  as  used  in  this  act,  shall  include 

society,  upon  freehold,  copyhold,  or  lease-  all  corporations,  societies,  or  organizations 

hold  estate  by  way  of  mortgage."    Encyclo-  or  associations  doing  a  savings  and  loan  or 

paedia  Britannica,  title  Building  Societies.  investment  business  on  the  building-society 

Other  Use  of  Term. — The  term  "building  as-  plan,  viz.:  loaning  its  funds  to  its  members 

sociation"  has  also  been  used  in  the  sense  of  or  its  shareholders,  and  whether  issuing  cer- 

an  association  formed  to  carry  on  the  busi-  tificates  of  stock  which  mature  at  a  time  fixed 

ness  of  erecting  buildings.    People  v.  Troy  in  advance  or  not." 

House  Co.,  44  Barb.  (N.  Y.)  632.  Similar  provisions  exist  in  Alabama,  Con- 

2.  Other  Terms. — See  the  Ninth  Annual  Re-  necticut,  Nebraska,  New  Hampshire,  and 
port  of  the  United  States  Commissioner  of  Washington. 

Labor  (1893),  p.  11.  3.   The  use  of  the  terms  "society"  and 
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land,  are  synonymous.  Besides  these  names  various  others  are  used,  by 
virtue  of  custom  or  legislation,  to  denote  either  the  same  class  of  organizations, 
or  associations  having  much  in  common  with  them  and  governed  largely  by 
the  same  principles.1 

2.  Object. — The  Primary  Object  of  the  building  and  loan  association,  which  dis- 
tinguishes it  from  all  other  forms  of  co-operative  organization,  is  the  accumula- 
tion of  funds  to  be  loaned  to  members  to  assist  them  in  acquiring  homes.*  To 
be  a  building  association  as  the  word  is  now  used,  the  advances  must  be  made 
to  members  to  assist  them  in  acquiring  property  to  be  held  by  them  in  sever- 
alty. If  it  purchases  the  land  and  divides,  it  is  a  freehold  society,  not  a  build- 
ing association.3 

May  Have  Non-borrowing  Members. — It  is  only  necessary  that  the  general  object  be 
to  accumulate  a  fund  to  lend  to  such  members  as  wish  to  borrow.  It  is  imma- 
terial that  the  great  majority  do  not  avail  themselves  of  the  privilege.4 

Seeing  to  Application  of  Funds  Borrowed. — The  association  need  not  follow  up  the 
advance  and  see  that  the  money  is  expended  in  the  purchase  or  improvement 
of  real  property.5  It  has  been  held,  however,  that  it  must  do  this  if  it  seeks 
to  avail  itself  of  special  exemptions  from  the  usury  law.6 

Whether  Bona  Fide  Association  a  Question  of  Fact. — Whether  a  given  association  is  a 
bona  fide  building  association,  or  a  mere  scheme  for  evading  the  usury  law,  is 
a  question  of  fact  for  the  jury.7 


"company"  is  unlawful  in  Pennsylvania. 
Laws  of  1893,  Act  No.  50,  §  2. 

1.  Other  terms  are  used,  such  as  the  fol- 
lowing: "  Mutual  loan  and  building  associa- 
tion," Arkansas  Digest  of  1884,  §  5644. 
"  Mutual  building,  loan  fund,  and  savings 
associations,"  Indiana  Revised  Statutes  of 
l88r,  §  3407.  "  Co-operative  banks,"  Massa- 
chusetts Pub.  Statutes  of  1882,  c.  117,  §  3. 
"Building  and  mutual  loan  associations," 
New  York  Laws  of  1892,  c.  689,  §  2. 

By  far  the  most  common  term  in  use  in 
the  United  States  is  "building  and  loan  as- 
sociation," with  or  without  the  prefix  "  mu- 
tual." 

2.  Object.  —  Hence  an  association  for  the  "ac- 
cumulation of  a  fund  by  the  savings  of  its 
members  to  build  or  purchase  for  themselves 
dwelling  houses,  or  to  enter  into  business," 
is  not  a  building  association.  Jarrett  v. 
Cope,  68  Pa.  St.  67. 

An  association  formed,  as  appears  from 
the  tenor  of  the  provisions  of  its  constitution, 
for  the  purpose  of  loaning  money  only,  is  not 
a  building  association  even  though  an  article 
of  its  constitution  declares  that  its  object  is  to 
■erect  buildings,  the  other  provisions  indicat- 
ing that  this  is  a  mere  device  to  bring  it  within 
the  building-association  law.  Kupfert  v.  Gut- 
tenberg  Bldg.  Assoc.,  30  Pa.  St.  465. 

An  association  the  object  of  which,  as  set 
forth  in  the  charter,  was  "the  purchase  and 
improvement  of  real  estate,  advancing  money 
on  mortgages,  etc.,"  is  not  a  building  society. 
Williar  v.  Baltimore  Butcher's  Loan,  etc., 
Assoc.,  45  Md.  547. 

The  true  object  of  the  building  association 
is  recognized  in  the  English  statute,  6  and  7 
Wm.  IV.,  c.  32,  §  1. 

Bur  in  some  states  the  term  has  a  broader 
use,  and  includes  mere  loan  associations. 
Ohio  Laws  of  1891,  p.  469,  §  I. 

3.  Freehold  Societies. — In  Grimes  v.  Harrison, 
26  Beav.  441,  28  L.  J.  Ch.  823,  5  Jur.  N.  S.  528, 


the  court,  by  Romilly,  M.  R.,  said:  "  A  free- 
hold land  society  buys  land  with  the  funds 
contributed  by  the  members  of  the  society, 
and  then  divides  it  amongst  them;  but  a  bene- 
fit building  society  advances  to  its  borrowing 
members  money  derived  from  the  subscrip- 
tions, and  which  the  borrowing  members 
themselves  layout  in  the  purchase  of  lands  or 
buildings,  and  then  mortgage  them  to  the 
society."  Quoted  with  approval  in  In  re  Kent 
Ben.  Bldg.  Soc,  30  L.  J.  Ch.  785,  4  L.  T.  N. 
S.  610,  7  Jur.  N.  S.  1045,  1  Dr.  &  Sm.  417. 
But  see  Heady  v.  Bexar  Bldg.,  etc.,  Assoc. 
(Tex.  Civ.  App.  1894),  26  S.  W.  Rep.  468. 

4.  May  Have  Non-borrowing  Members. — End- 
lich  on  Building  Associations  (2d  ed.),  §  17. 

5.  Need  Not  See  to  Application  of  Loan. — Peo- 
ple v.  National  Home  Bldg.,  etc.,  Assoc.,  28 
Chicago  Leg.  N.  207;  Hagerman  v.  Ohio 
Bldg.,  etc.,  Assoc.,  25  Ohio  St.  186;  Relief 
Sav.  Fund  Assoc.  v.  Longshore,  8  Luz.  L. 
Reg.  (Pa.)  199;  Johnston  v.  Elizabeth  Bldg., 
etc.,  Assoc.,  14  W.  N.  C.  (Pa.)  247;  Juniata 
Bldg.,  etc.,  Assoc.  v.  Mixell,  84  Pa.  St.  313. 

6.  In  West  Virginia,  where  the  building- 
association  law  provides  for  incorporating 
homestead  and  building  associations  for  the 
purpose  of  raising  money  to  be  used  among 
the  members  in  buying  lots  or  houses,  or  in 
building  or  repairing  houses,  and  directs  that 
the  funds  shall  be  used  for  no  other  purposes, 
it  was  held  that  if  the  corporation  fails  to  see 
that  money  lent  to  a  member  is  applied  in 
buying  lots  or  houses,  or  in  building  or  repair- 
ing houses,  it  forfeits  its  privilege  of  exemp- 
tion from  the  usury  law,  but  may  enforce  the 
payment  of  principal  and  legal  interest  but 
nothing  more,  although  stipulated  for,  except 
reasonable  fines  for  nonpayment  of  dues. 
Pfeister  v.  Wheeling  Bldg.  Assoc.,  19  W.  Va. 
676. 

7.  Nature  of  Association  a  Question  for  Jury. — 

Thus  the  jury  decide  whetheran  association  is 
organized  in  good  faith  for  "accumulating  a 
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Not  Benevolent  Institutions. — Building  associations  are  organizations  for  private 
gain.1  In  some  jurisdictions  they  are,  however,  expressly  declared  by  statute 
to  be  benevolent  institutions;2  but  it  has  been  held  that  such  enactments  are 
inoperative  to  change  their  real  nature.3 

3.  Origin  and  History. — Building  associations  first  appeared  in  Great  Britain 
very  early  in  the  present  century,4  but  were  not  introduced  into  the  United 
States  until  about  1835. 5  The  history  of  the  early  efforts  in  both  countries  is 
clouded  in  obscurity.  The  decade  from  1840  io  1850  may  be  considered  as  the 
real  period  of  their  permanent  inception  in  this  country,  while  in  England 
they  were  firmly  established  about  1830  or  1835. 6  The  growth  of  the  system 
in  both  countries  has  been  rapid  despite  many  temporary  local  checks.7 

4.  General  Scheme — stock- — shares. — In  explaining  the  method  of  business  of 
these  organizations,  the  original  association,  which  had  but  a  single  series 
of  stock  (the  terminating  society),  may  be  taken  as  the  type.  Each  member  of 
the  association  subscribes  for  a  certain  number  of  shares  of  stock,  the  par 
value  of  which  is  fixed  by  the  charter,  or  by  the  by-laws,  or  by  the  general 
law.**    This  stock,  instead  of  being  subject  to  calls,  is  to  be  paid  up  gradually, 


fund  by  monthly  subscriptions  or  savings  of 
the  members  thereof,  to  assist  them  in  pro- 
curing for  themselves  such  real  estate  as  they 
may  deem  proper,"  or  as  a  mere  cover  for 
usury.  Parker  v.  Fulton  Loan,  etc.,  Assoc., 
46  Ga.  166.  To  the  same  effect  is  Shannons. 
Dunn,  43  N.  H.  194. 

1.  Organized  for  Private  Gain. — State  v.  Mc- 
Grath,  95  Mo.  193,  17  Am.  &  Eng.  Corp.  Cas. 
191. 

2.  Dakota.— By  the  Laws  of  1889,  c.  4,  §  3. 
of  Dakota  Territory,  it  was  provided  that 
"as  building  and  loan  corporations  are  ag- 
gregations of  laborers,  mechanics,  workmen 
and  working  women,  which  start  without  any 
paid-up  capital,  and  as  these  members  only 
pay  each  month  an  assessment  in  proportion 
to  their  shares,  for  the  purpose  of  furnishing 
a  home  to  each  of  its  members  in  turn,  which 
assessment  stops  the  moment  that  every  mem- 
ber has  thus  been  furnished  with  such  a 
home,  these  associations  are  hereby  declared 
to  be  benevolent  institutions  within  the  mean- 
ing of  §  2,  c.  28,  of  the  Political  Code  of 

1877-"  ,  . 

Louisiana. — In  Louisiana  they  are  declared 
to  be  corporations  of  public  utility  and  ad- 
vantage.   Acts  of  1888,  Act  No.  151,  g  1. 

3.  Effect  of  Statutes  Declaring  their  Nature. 
—State  v.  McGrath,  95  Mo.  193,  17  Am.  & 
Eng.  Corp.  Cas.  191,  holds  that  a  building 
association  must  comply  with  the  law  re- 
quiring business  corporations  to  pay  into  the 
state  treasury  a  certain  prescribed  amount 
before  filing  their  articles  of  association. 

4.  Early  History  in  England. — See  article 
by  W.  A.  Linn  in  "  Homes  in  City  and 
Country."  Mention  is  made  of  "building 
clubs"  in  Birmingham  (Eng.)  in  1795.  Ency- 
clopaedia Britannica,  title  Building  Societies. 

The  Greenwich  Union  Building  Associa- 
tion was  founded  in  1809.  Its  plan  embraced 
many  of  the  elements  seen  at  the  present 
day.  It  is  described  in  full  in  Pratt  v.  Hutch- 
inson, 15  East  5 11. 

In  1815  a  building  association  was  estab- 
lished at  Kirkcudbright,  Scotland,  by  the 
Earl  of  Selkirk.  See  "The  Building  Asso- 
ciations of   Connecticut  and  Other  States 


Examined"  (1856),  p.  2;  and  the  opinion  of 
Lumpkin,  J.,  in  Bibb  County  Loan  Assoc.  v. 
Richards,  21  Ga.  592. 

5.  Introduction  into  This  Country. — In  Amer- 
ica the  first  association  seems  to  have  been 
the  "Oxford  Provident  Building  Associa- 
tion," founded  in  Frankford  (Philadelphia), 
Pa.,  in  1831.  Wrigley's  "  How  to  Manage 
Building  Associations,"  p.  23. 

In  Brooklyn  (N.  Y.)  an  association  was 
established  in  1836.  Bibb  County  Loan  As- 
soc. v.  Richards,  21  Ga.  592. 

6.  Ninth  Annual  Report  of  the  United 
States  Commissioner  of  Labor:  Building  and 
Loan  Associations  (1893),  p.  11. 

7.  See  pamphlet  on  Building  and  Loan 
Associations,  in  the  Report  of  the  Bureau  of 
Industrial  Statistics  for  Pennsylvania  for 
1893. 

In  America  alone  they  now  number  five 
thousand  eight  hundred  and  thirty-eight, 
with  over  one  million  and  a  half  stockholders, 
and  four  hundred  and  fifty  million  dollars  to 
their  credit  on  the  books  of  the  companies. 
Pennsylvania  alone  has  over  one  thousand 
associations,  and  Ohio  over  seven  hundred. 
Ninth  Annual  Report  of  the  United  States 
Commissioner  of  Labor:  Building  and  Loan 
Associations  (1893),  pp.  14,  15. 

In  England  there  are  over  two  thousand 
four  hundred  associations,  with  six  hundred 
thousand  members  and  fifty-four  million 
pounds  of  assets.  W.  A.  Linn  in  "  Homes 
in  City  and  Country,"  p.  161. 

See  further,  as  to  the  history  of  these 
organizations,  Pfeister  v.  Wheeling  Bldg. 
Assoc.,  19  W.  Va.  676;  U.S.  Consular  Re- 
ports, vol.  43,  No.  156,  pp.  65  et  seq.;  a  paper 
on  the  Origin  and  Powers  of  Building  and 
Loan  Associations,  read  before  the  West 
Virginia  Bar  Association  (1895)  by  S.  S. 
Greene,  2  W.  Va.  Bar  ill. 

8.  The  Par  Value  of  the  Shares  is  generally 
fixed  at  two  hundred  dollars  for  convenience 
in  reckoning  interest  (one  dollar  per  month 
at  six  per  cent)  and  dues  (generally  like- 
wise one  dollar  per  month),  as  in  Patterson 
v.  Workingmen's  Bldg.,  etc.,  Assoc.,  14  Lea 
(Tenn.)  677,  10  Am.  &  Eng.  Corp.  Cas.  426; 
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in  instalments  of  fixed  amounts  due  at  fixed  periodical  times.* 

Association  Fund. — The  profits  from  various  sources,  instead  of  being  divided 
by  way  of  dividends,  are  allowed  to  accumulate,  and,  together  with  the 
amounts  paid  as  stock  subscriptions,  constitute  a  fund  held  by  the  association 
for  the  ultimate  benefit  of  the  members.2  When  the  amount  of  this  fund 
equals  the  capital  stock,  or,  in  other  words,  the  combined  stock  of  all  the 
members,  the  object  of  the  association  is  accomplished,  the  body  is  wound  up, 
and  the  fund  divided,  each  member  receiving  an  amount  equal  to  the  par 
value  of  his  stock.3 

The  Profits  come  principally  from  interest  and  premiums  on  loans  or  advances 
to  members,  the  making  of  which  is  the  proper  function  of  the  association. 
These  loans  or  advances  are  made  as  sufficient  sums  accumulate  for  that 
purpose,  each  member  being  entitled,  on  giving  proper  security,  to  receive 
an  amount  equal  to  the  par  value  of  his  shares.  For  the  privilege  of  being 
preferred  over  fellow  members  the  member  pays  a  premium,  as  well  as 
interest.  Incidental  sources  of  profit  are  fines  and  forfeitures,  entrance,  trans- 
fer, and  withdrawal  fees.  In  case  the  par  value  of  a  share  has  been  loaned  or 
advanced  to  a  member,  the  security  is  canceled  and  the  account  squared  at 
maturity,  instead  of  a  payment  of  the  amount  being  made  in  cash  as  in  other 
cases.4 


North  Hudson  Mut.  Bldg.,  etc.,  Assoc.  v. 
Hudson  First  Nat.  Bank,  79  Wis.  31. 

1.  Instalments.  —  Generally  once  a  month, 
as  in  State  v.  Redwood  Falls  Bldg.,  etc., 
Assoc.,  45  Minn.  154.  See  also  Louisiana 
Acts  of  1888,  Act  No.  115,  §  1. 

2.  The  Association  Fund. — "  Every  member 
of  a  building  and  loan  association  must  be 
a  stockholder;  but  the  difference  between  a 
stockholder  in  such  an  association  and  that 
in  an  ordinary  corporation  for  usual  busi- 
ness purposes  lies  in  the  fact  that  in  the  lat- 
ter the  member  or  stockholder  buys  his  stock 
and  pays  for  it  at  once,  and  usually  is  not 
called  upon  for  any  further  payment.  His 
profits,  or  the  results  of  his  investment  in 
such  stock,  are  derived  through  dividends, 
the  value  of  the  shares  depending  upon  the 
successful  operation  of  the  business.  They 
often  go  above  par  when  the  corporation  is 
doing  a  profitable  business,  and  the  value 
often  drops  far  below  par  when  disasters 
come.  In  the  building  and  loan  association, 
on  the  contrary,  the  stockholder  or  member 
pays  a  stipulated  minimum  sum,  say  one 
dollar,  when  he  takes  his  membership  and 
buys  a  share  of  stock.  He  then  continues  to 
pay  a  like  sum  each  month  until  the  aggre- 
gate of  sums  paid,  augmented  by  the  profits, 
amounts  to  the  maturing  value  of  the  stock, 
usually  two  hundred  dollars,  and  at  this  time 
the  stockholder  is  entitled  to  the  full  matur- 
ing value  of  the  share,  and  surrenders  the 
same.  It  is  seen  clearly,  then,  that  the  cap- 
ital of  a  building  and  loan  association  con- 
sists of  the  combined  savings  of  its  members, 
paid  to  the  association  upon  shares  of  stock, 
increased  by  the  interest  and  premium  which 
the  association  has  received  from  loans  made 
by  it  from  the  savings  of  its  members  thus 
paid  to  the  association,  and  from  all  other 
sources  of  income.  The  amount  of  the  cap- 
ital of  the  association,  therefore,  increases 
from  month  to  month  and  from  year  to 
year."  Ninth  Annual  Report  of  the  United 
States  Commissioner  of  Labor  (1893),  p.  12. 


3.  This  is  the  general  rule.  See  California 
Acts  of  1891,  c.  174,  c.  636.  Kentucky,  Bar- 
bour &  Carroll's  Statutes  (1894),  §  862. 

In  Missouri,  however  it  is  provided  that 
the  free  or  unborrowed  shares  shall  be  satis- 
fied by  the  payment  of  such  amount  as  may 
be  fixed  by  the  by-laws,  but  the  holders  of 
them  shall  in  no  case  receive  any  more  than 
the  face  value  of  their  shares,  less  the  aver- 
age premium  paid  by  the  borrowers  of  the 
association  up  to  date.  Revised  Statutes  of 
1889,  §  2817. 

In  New  Jersey  the  amount  to  be  paid  un- 
advanced  members  is  to  be  determined  by 
the   articles   of   association.     Revision  of 

1877,  8  1. 

4.  For  accounts  of  the  general  operation 
see  Ninth  Annual  Report  of  the  United  States 
Commissioner  of  Labor:  Building  and  Loan 
Associations  (1893),  pp.  12,  13;  Security  Loan 
Assoc.  v.  Lake,  69  Ala.  456,  I  Am.  &  Eng. 
Corp.  Cas.  418;  Hammerslough  v.  Kansas 
City  Bldg.,  etc.,  Assoc.,  79  Mo.  80:  White  v. 
Mechanics'  Bldg.  Fund  Assoc.,  22  Gratt. 
(Va.)  233. 

Typical  Association  Described.  —  A  typical 
association  is  described  in  State  v.  Red- 
wood Falls  Bldg.,  etc.,  Assoc.,  45  Minn. 
154,  where  the  court,  by  Dickinson,  J., 
thus  sets  out  the  object  and  plan  of  the 
association:  "The  general  design  of  such 
an  association  may  be  stated,  with  sufficient 
precision  for  our  present  purposes,  to  be 
the  accumulation  from  fixed  periodical  con- 
tributions of  its  shareholders  or  members, 
and  from  the  profits  derived  from  the  in- 
vestment of  the  same,  of  a  fund  to  be 
applied  from  time  to  time  in  accommo- 
dating such  shareholders  with  loans,  to  en- 
able them  to  acquire  and  improve  real  estate 
by  building  thereon;  the  conditions  of  the 
loan  being  such  that  the  liability  incurred 
therefor  may  be  gradually  extinguished  by 
means  of  the  borrower's  periodical  contribu- 
tions upon  his  stock,  so  that  when  the  latter 
shall  be    fully    paid   up   the   amount  paid; 
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Variations  in  Detail — Central  Idea. — The  associations  to-day,  while  pursuing  the 
general  plan,  present  many  varieties  in  details,  the  consideration  of  many  of 
which  does  not  come  within  the  scope  of  this  work.1  Through  all  of  them 
runs  the  central  idea  of  mutuality.  "The  borrower  at  usury  is  himself  also  a 
lender  at  usury."  2 

Legality — The  legality  of  building  associations  is  now  unquestioned.3 
5.  Varieties— In  General. — Building  associations  considered  with 
reference  to  their  plans  of  issuing  stock  are  terminating,  serial,  or  permanent ; 
with  reference  to  their  sphere  of  operation  they  are  local  or  national ;  while 
as  to  their  style  of  organization  they  are  either  incorporated  or  nonincor- 
porated.4 

b.  Terminating. — The  original  and  simplest  form  of  building  and  loan 
association  appears  in  what  is  known  as  the  terminating  society,  which  is  one 
in  which  all  the  shares  mature  at  the  same  time,  and  the  organization  there- 
upon comes  to  an  end.5 


shall  be  sufficient  to  cancel  the  indebted- 
ness." 

1.  A  full  description  of  a  large  number  of 
them  is  found  in  the  Ninth  Annual  Report 
of  the  United  States  Commissioner  of 
Labor:  Building  and  Loan  Associations 
<i893). 

Life-insurance  Features.  —  In  some  associa- 
tions certain  life-insurance  principles  are 
combined  with  the  building-association  idea. 
Thus  Idaho:  "Such  corporations  may  in- 
sure, in  some  life-insurance  company,  the 
lives  of  its  members  and  debtors.  In  case  of 
the  death  of  a  debtor  or  member  so  insured, 
the  amount  recovered  on  the  policy  must  be 
applied  to  extinguish  the  indebtedness,  in- 
cluding the  premium  paid,  and  the  residue, 
if  any,  must  be  paid  to  the  legal  representa- 
tive of  the  decendent  [decedent]."  Revised 
Statutes  of  1887,  §  2799. 

2.  The  court,  by  Sharswood,  J.,  in  Becket 
v.  Uniontown  Bldg.,  etc.,  Assoc.,  88  Pa.  St. 
216. 

Not  Banking  Business. — The  collection  of 
money  from  the  members  of  a  building  and 
loan  association,  and  the  loaning  of  it  among 
them  for  the  purposes  and  in  the  manner 
provided  for  in  the  charter,  are  not  the  exer- 
cise of  banking  powers.  Forrest  City  United 
Land,  etc.,  Assoc.  v.  Gallagher,  25  Ohio  St. 
208. 

3.  Legality.— Van  Pelt  v.  Home  Bldg.,  etc., 
Assoc.,  79  Ga.  439,  19  Am.  &  Eng.  Corp. 
Cas.  66. 

4.  Wurtzburg  on  Building  Societies  (3d 
ed.),  p.  12. 

5.  terminating  Societies. — Tenth  Annual  Re- 
port of  the  Connecticut  Bureau  of  Labor 
Statistics  (1894),  p.  19;  Pfeister  v.  Wheeling 
Bldg.  Assoc.,  19  W.  Va.  676. 

"A  terminating  society  has  but  one  series 
of  shares,  and  with  their  redemption  or  pay- 
ment corporate  life  expires."  Paine  on 
Building  and  Loan  Associations,  p.  46. 

About  thirteen  per  cent  of  all  the  associa- 
tions in  this  country  are  of  this  kind.  Ninth 
Annual  Report  of  the  United  States  Commis- 
sioner of  Labor,  Building  and  Loan  Associa- 
tions (1893),  p.  281. 

England. — The  English  statutes  use  the 
word  in  a  somewhat  different  sense:  "A  ter- 
minating society  is  one  which  by  its  rules  is 


to  terminate  at  a  fixed  date,  or  when  a  result 
specified  in  its  rules  is  attained."  37  and  38 
Vict.,  c.  42,  §  5.  (Building  Societies  Act, 
1874-) 

Bowkett  and  Starr -Bo wkett  Societies. — These 

are  terminating  varieties  seldom  met  with  in 
this  country.  The  former  are  thus  described 
by  the  originator,  Dr.  Bowkett,  in  testifying 
before  the  royal  commissioners  in  England: 
"  They  are  based  on  a  principle  of  arithmetic 
which  scarcely  any  one  connected  with  build- 
ing societies  or  any  one  else  seems  to  com- 
prehend. The  principle  is  this:  That,  by  a 
certain  arrangement,  men  uniting  together 
can  realize,  in  the  first  instance,  the  same 
amount  of  interest  for  their  own  savings  that 
they  are  accustomed  to  pay  for  other  people's 
money;  next,  that  they  can  practically  obtain 
one-fourth  more  than  that  rate  of  interest; 
and  next,  that  that  rate  of  interest  is  com- 
pound interest.  The  plan  is  this:  One  hun- 
dred persons,  putting  down  t)\d.  a  week,  will 
produce  £2.  is.  2d.  each  year.  Leaving  the 
is.  2d.  out  of  the  question,  to  pay  the  current 
expenses  (and  that  amount  is  nearly  suffi- 
cient), they  have  at  the  end  of  the  year  ^200; 
they  draw  lots  for  it,  and  the  one  to  whom  it 
falls  has  the  £200  lent  to  him,  without  inter- 
est, provided  he  expends  it  upon  freehold 
property,  and  repays  it  at  the  rate  of  £10  per 
cent  per  annum,  continued  for  ten  years. 
After  that  he  continues  his  subscription 
until,  if  he  is  one  of  the  earlier  persons,  he 
has  paid  £62,  and  if  one  of  the  later  ones, 
£50.  Each  member  has  all  his  subscriptions 
back  again,  the  principle  being  that  the  sub- 
scriber lends  the  society  a  small  sum  annu- 
ally for  a  long  time,  and  the  society  lends 
him  a  large  one  for  a  long  time."  First  Rep. 
of  Commissioners,  p.  64.  For  another  ac- 
count, see  U.  S.  Consular  Reports,  vol.  43, 
No.  156,  p.  66. 

"The  chief  difference  between  the  Starr- 
Bowkett  societies  and  the  preceding  is  that, 
in  the  Starr-Bowkett  societies,  after  a  man 
has  repaid  that  which  has  been  lent  to  him 
upon  property,  he  has  to  pay  an  increased 
subscription,  so  as  to  make  the  society  ter- 
minate at  an  earlier  period  than  it  would  do 
if  the  member  still  continued  to  pay  his  ordi- 
nary subscription."  Davis,  Law  of  Building, 
etc.,  Societies,  p.  59. 
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The  Payments  on  All  Shares  are  uniform  and  continue  during  the  life  of  the 
association.  If  certain  shares  are  taken  after  the  payments  have  begun,  the 
holders  of  them  must  pay  all  the  back  dues  on  joining  the  association.1 

c.  Serial. — A  serial  association  is  one  in  which  the  stock  is  divided  into 
series,  each  series  being  issued  separately  and  maturing  separately,  the  inter- 
vals between  the  issues  being  determined  by  the  money  on  hand  or  by  the 
rules  of  the  association.*  This  is  the  most  common  form  of  the  association  in 
the  United  States-3 

Profits  and  Losses. — The  profits  or  losses  are  generally  reckoned  on  the  whole 
stock,  and  then  divided  equally  among  the  different  series,4  unless  the  rules 
provide  otherwise.5 

Dues. — Payments  of  dues  on  each  series  begin  from  its  issue.6 

d.  PERMANENT. — A  permanent  association  is  one  which  issues  its  stock  not 
all  at  once,  nor  in  series,  but  at  any  time  when  application  is  made  therefor. 
Hence  one  may  become  a  member  at  any  time  without  any  back  payments  of 
dues.7 

Profits  Sometimes  Credited  Annually. — In  many  of  the  permanent  societies  there 
is  a  radical  departure  from  the  building  and  loan  idea,  the  profits  being  placed 
each  year  to  the  credit  of  the  members  on  the  books,  instead  of  being  kept 
intact  until  final  distribution.8 


1.  Uniform  Payments — Bonus  Paid  by  Later 
Members. — Where  a  building  association, 
being  authorized  to  require  a  member  to  pay 
a  bonus  to  place  him  on  a  footing  with  origi- 
nal members,  required  him  to  pay  an  amount 
equal  to  weekly  dues  of  twenty-five  cents  per 
share  from  the  time  of  the  organization  to 
that  of  his  subscription,  it  was  held  that  this 
requirement  was  reasonable,  and  that  the 
amount  of  the  bonus  might  be,  with  the 
member's  consent,  deducted  from  the  face 
of  his  loan.  Home  Mut.  Bldg.  Assoc.  v. 
Thursby,  58  Md.  284.  Cited  in  Geiger  v. 
Eighth  German  Bldg.  Assoc.,  58  Md.  569. 

North  Carolina. — The  authority  to  demand 
such  a  bonus  is  conferred  by  statute  in  North 
Carolina.    Code  of  1883,  §  2298. 

2.  Serial  Associations. — Endlich  on  Building 
Associations  (2d  ed.),  §  24;  Paine  on  Bldg. 
and  Loan  Associations,  p.  46;  Dexter  on  Co- 
operative Savings  and  Loan  Associations,  p. 
72;  National  Bldg.  Assoc.  v.  Hottenstein, 
10  Pittsb.  L.  J.  N.  S.  (Pa.)  225.  The  "serial" 
plan  is  known  also  as  the  "  Philadelphia"  or 
"Pennsylvania"  plan.  Rosenthal's  Manual 
for  Building  Associations  (2d  ed.),  p.  36. 

3.  About  fifty-seven  per  cent,  of  the  whole 
number.  Ninth  Annual  Report  of  the  United 
States  Commissioner  of  Labor:  Building  and 
Loan  Associations  (1893),  p.  281. 

4.  Profits  and  Losses. — Thompson  on  Bldg. 
Associations,  p.  5. 

5.  Charter  Provision  for  Apportioning  Gains 
and  Losses. — Where  the  charter  provides  that 
"  the  gains,  losses,  and  expenses  of  the  as- 
sociation shall  be  divided  among  the  several 
series  of  stock,  and  an  account  shall  be  kept 
with  each  company,  or  series  of  stock,  and  all 
profits,  losses,  and  expenses  shall  be  divided 
equally  among  the  several  companies,  and 
the  net  gains  credited  to  the  number  of  shares 
held  by  each  company  at  the  time,"  each 
series  is  financially  independent  of  the  others, 
and  the  accounts  of  each  series  must  be  kept 
separately.  National  Bldg.  Assoc.  v.  Hotten- 
stein, 10  Pittsb.  L.  J.  N.  S.  (Pa.)  225. 


See,  as  to  the  mode  of  dividing  profits  gen- 
erally, infra,  this  title,  Stock. 

6.  California. — Acts  of  1891,  c.  174. 
Kentucky. — Barbour  &  Carroll's  Statutes 

(1894),  §  859. 

Maine.  —  Revised  Statutes  (1883),  c.  47,  §  136, 
amended  by  c.  61,  Public  Laws  of  1887. 

Alassachusetts. — Public  Statutes  (1882),  c. 
106,  §  7. 

7.  Permanent. — Dexter  on  Co-operative 
Savings  and  Loan  Associations,  p.  74. 

The  stock  of  each  member  dates  from  the 
time  of  his  entry  into  the  association.  Rosen- 
thal's Manual  for  Building  Associations  (2d 
(ed.),  p.  39. 

8.  Use  of  Term  "Permanent  Association." — 
Some  writers  have  applied  the  term  "  perma- 
nent "  to  serial  societies  proper.  Linn  on 
Building  and  Loan  Associations  in  "  Homes 
in  City  and  Country,"  p.  168 ;  Wrigley,  "  How 
to  Manage  Building  Associations  "  (3d  ed.), 
p.  45.  This  is  obviously  inaccurate  so  far  as 
the  present  use  of  the  term  in  America  is 
concerned,  although  in  fact  both  have  the 
same  elements  of  permanency. 

About  Thirty  Per  Cent,  of  the  associations 
in  this  country  are  "permanent."  Ninth  An- 
nual Report  of  the  United  States  Commis- 
sioner of  Labor:  Building  and  Loan  Associa- 
tions (1893),  p.  281. 

Development  of  This  Form. — The  following 
account  of  the  development  of  this  form 
of  the  building  society  in  England  has 
been  given:  "About  1846  an  important 
modification  of  the  system  of  these  societies 
was  introduced  by  the  introduction  of  the 
'permanent'  plan,  which  was  adopted  by  a 
great  number  of  the  societies  established 
after  that  date.  It  was  seen  that  these  so- 
cieties really  consist  of  two  classes  of  mem- 
bers; that  those  who  do  not  care  to  have,  or 
have  not  received,  an  advance  upon  mortgage 
security  are  mere  investors;  and  that  it  mat- 
ters little  when  they  commence  investing,  or 
in  what  amount;  while  those  to  whom  ad- 
vances have  been  made  are  really  debtors  to 
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e.  LOCAL. — A  local  association  confines  its  operations  to  a  small  com- 
munity, as  a  county  or  a  town. 

f.  National.  —A  national  association  does  not  restrict  itself  to  a  limited 
locality,  but  seeks  its  members  and  makes  its  loans  over  a  large  extent  of  ter- 
ritory. In  their  methods  of  business  there  is  no  substantial  difference  between 
the  two  varieties.1 

g.  Unincorporated. — While  building  and  loan  associations  are  generally 
incorporated,  they  need  not  be,  there  being  nothing  necessarily  involved  in 
their  operations  which  requires  incorporation.2 

Are  Partnerships. — Unincorporated  associations  are  held  to  be  partnerships.* 
They  are  amenable  to  the  general  law,  and  are  not  entitled  to  special  privileges 
accorded  by  statutes  regulating  associations  incorporated  under  them.4 

Powers. — Like  the  incorporated  associations,  they  may  loan  money,  taking 
bond  and  mortgage  as  security  therefor,  and  for  the  payment  of  the  dues.5 

Subsequent  Incorporation.— Voluntary  associations  may  be  subsequently  incor- 
porated, and"  in  that  event  may  be  allowed  to  retain  their  old  constitutions  and 
by-laws.6  Such  incorporation  does  not  affect  the  right  of  the  trustees  to  bring 
suit  on  bonds  previously  given.7  Whether  the  property  of  the  old  body  will 
pass  to  the  new,  depends  on  the  terms  of  the  charter  and  the  agreement  of 
the  members.8 

h.  INCORPORATED. — Building  associations  as  ordinarily  met  with  are  incor- 
porated. The  rules  of  law  as  laid  down  both  here  and  elsewhere  have  refer- 
ence primarily  to  such  associations.    Unless,  however,  they  are  upon  points 


the  society,  and  arrangements  for  enabling 
them  to  pay  off  their  debt  in  various  terms  of 
years,  according  to  their  convenience,  would 
be  of  advantage  both  to  themselves  and  the 
society.  By  permitting  members  to  enter  at 
any  time  without  back  payment,  and  by  gran t- 
ing  advances  for  any  term  of  years  agreed 
upon,  a  continuous  inflow  of  funds,  and  a 
continuous  means  of  profitable  investment  of 
them,  would  be  secured.  The  interest  of  each 
member  of  the  society  would  terminate  when 
his  share  was  realized  or  his  advance  paid 
off,  but  the  society  would  continue  with  the 
accruing  subscriptions  of  other  members  em- 
ployed in  making  other  advances."  4  Encyc. 
Brit.  (9th  ed.)  514. 

England.  —  In  England  a  permanent  soci- 
ety is  one  "which  has  not  by  its  rules  any 
fixed  date  or  specific  result  at  which  it  shall 
terminate."  37  and  38  Vict.,  c.  42,  §  5  (Build- 
ing Societies  Act,  1874.)  See  also  Thompson 
on  Building  Associations,  p.  6. 

1.  National  Associations. — Ninth  Annual  Re- 
port of  the  United  States  Commissioner  of 
Labor:  Building  and  Loan  Associations  (1893), 
p.  16;  Linn  on  Building  and  Loan  Associa- 
tions in  "  Homes  in  City  and  Country,"  p. 
182. 

2  Unincorporated  Associations. — Delano  v. 
Wild,  6  Allen  (Mass.)  1,  83  Am.  Dec.  605; 
Baxter  v.  Mclntire,  13  Gray  (Mass.)  168, 
Shannon  v.  Dunn,  43  N.  H.  194. 

Maine — Massachusetts. — They  are  forbidden 
in  these  states.  Maine  Public  Laws  of  1891, 
c.  79;  Mass.  Laws  of  1890,  c.  316,  §  1. 

Minnesota. — A  similar  provision  exists  in 
Minnesota.    General  Laws  of  1889,  c.  236. 

Washington. — Unincorporated  associations 
cannot  use  as  part  of  their  names  the  com- 
bination of  words  "  building  and  loan  associ- 
ations," or  "  savings  and  loan  associations." 


Hill's  Annotated  Statutes  and  Codes  of  1891, 
vol.  1,  §  1600. 

3.  Are  Partnerships  — Endlich  on  Building 
Associations  (2d  ed.),  §  547;  Browne  v.  San- 
ders, 20  D.  C.  455;  In  re  National  Sav.,  etc, 
Assoc.,  9  W.  N.  C.  (Pa.)  79;  Paine  on  Build- 
ing and  Loan  Associations,  p.  3. 

4.  No  Special  Privileges. — Melville  v.  Amer- 
ican Ben.  Bldg.  Assoc.,  33  Barb.  (N.  Y.)  103; 
Jarrett  v.  Cope,  68  Pa.  St.  67;  Link  v.  Ger- 
mantown  Bldg.  Assoc.,  89  Pa.  St.  15. 

Such  an  association  can  only  collect  the 
amount  advanced,  with  legal  interest.  Hans- 
bury  v.  Pfeiffer,  12  Phila.  (Pa.)  250. 

5.  Merrill  v.  Mclntire,  13  Gray  (Mass.)  157; 
Baxter  v.  Mclntire,  13  Gray  (Mass.)  168; 
Barker  v.  Bigelow,  15  Gray  (Mass.)  130. 

Dues  Not  Ipso  Facto  Payment  on  Debt. — The 
payment  of  dues  is  not  ipso  facto  a  payment 
on  the  mortgage  debt.  There  must  be  an 
application  of  the  amount,  as  in  the  case  of 
incorporated  associations.  Link  v.  German- 
town  Bldg.  Assoc.,  89  Pa.  St.  15. 

6.  Subsequent  Incorporations.- — Such  constitu- 
tion and  by-laws  need  not  be  recited  in  the 
incorporating  act,  even  if  the  state  constitu- 
tion requires  that  all  acts  be  read  three  times. 
Id  certtini  est  quod  certum  reddi  potest.  Bibb 
County  Loan  Assoc.  v.  Richards,  21  Ga.  592. 

Michigan.  —  Voluntary  associations  may  be 
incorporated  by  the  consent  of  the  members. 
Howell's  Annot.  Stat,  of  1882,  §  3976. 

7.  Suits  on  Old  Obligations. — Merrill  v.  Mc- 
lntire, 13  Gray  (Mass.)  157. 

Indiana. — Under  the  Indiana  statute  the 
suit  may  be  in  the  name  of  the  new  corpora- 
tion. Stein  v.  Indianapolis  Bldg.  Loan  Fund, 
etc.,  Assoc.,  18  Ind.  237,  81  Am.  Dec.  353. 

8.  Under  Mass.  statute  1854,  c.  454,  it 
does  not.  Manahan  v.  Varnum,  11  Gray 
(Mass.)  405. 
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evidently  of  corporation  law,  they  are  equally  applicable  to  unincorporated 

bodies. 

II.  The  Building  Association  as  a  Corporation— 1.  In  General. — The  states, 
from  motives  of  public  policy,1  generally  incorporate  building  associations 
either  by  granting  them  special  charters,  or  by  allowing  them  to  become  cor- 
porate bodies  on  complying  with  the  provisions  of  the  general  laws.8  If  con- 
stitutional restrictions  exist,  they  will  of  course  prevail.3 

Constitutionality. — Laws  providing  for  the  organization  of  such  associations 
are  constitutional,  even  though  the  passing  of  special  or  local  laws  regulating 
interest  and  granting  special  privileges  is  prohibited,  and  the  charter  or  law 
exempts  the  association  from  the  operation  of  the  usury  laws.4 

incorporation  must  Be  Bona  Fide. — Only  those  associations  which  are  so  organized 
as  to  carry  out  the  end  contemplated  by  the  law,  and  are  not  mere  covers  for 
usury,  are  affected  by  the  laws  against  usury.5 

Foreign  Associations. — By  comity  foreign  incorporated  associations  are  gener- 
ally allowed  to  do  business,  but  are  often  subjected  to  the  restrictions  placed 
on  domestic  associations,6  and  frequently  to  special  supervision. 


1.  Object  of  Incorporation. — Building  associa- 
tions are  incorporated  from  motives  of  public 
policy,  first,  to  encourage  saving;  second,  to 
encourage  home  owning.  34  Cent.  L.  J.  386 
(article  by  Charles  N.  Thompson).  See  South 
Dakota  Laws  of  1893,  c.  40,  §  2. 

2.  See  the  title  Corporations. 

Legal  Requisites. — The  provisions  of  the  law 
must  be  complied  with.  Thus  if  the  law  pro- 
vides that  a  duplicate  of  the  certificate  of  in- 
corporation shall  be  filed  in  the  office  of  the 
secretary  of  state,  the  filing  of  a  certified 
<:opy  of  it  is  insufficient.  Nelson  v.  Blakey,  54 
Ind.  29. 

Curing  Informalities. — Incase  of  incorpora- 
tion by  a  decree  of  the  court,  if  the  petition  is 
defective  in  failing  to  set  out  the  objects  of 
the  association,  it  is  competent  for  the  court 
to  cure  the  informality  in  the  decree.  Red- 
wine  v.  Gate  City  Loan,  etc.,  Assoc.,  54  Ga. 
474- 

Incorporation  under  General  Laws. — A  build- 
ing and  loan  association  may  be  incorporated 
under  the  general  law  for  incorporations, 
although  no  statute  expressly  authorizes  the 
incorporation  of  such  companies.  Under 
such  circumstances  the  association  can  be 
given  all  customary  appropriate  powers  not 
inconsistent  with  the  law.  Goodman  v.  Durant 
Bldg.,  etc.,  Assoc.,  71  Miss.  310. 

3.  Constitutional  Restrictions. — Where  the 
state  constitution  provides  that  "  no  law  shall 
be  revised,  altered,  or  amended  by  reference 
to  its  title  only,  but  the  act  revised,  and  the 
section  or  sections  of  the  act  altered  or 
amended,  shall  be  re-enacted  and  published  at 
length,"  an  act  providing  for  the  organiza- 
tion and  incorporation  of  building  associa- 
tions under  the  provisions  of  former  acts, 
referred  to  by  title  in  the  act,  which  related 
to  the  incorporation  of  mining  and  manufac- 
turing concerns,  with  certain  modifications,  is 
void.  Mok  v.  Detroit  Bldg.,  etc.,  Assoc.  No. 
4,  30  Mich.  511. 

Substantial  Conformity  Sufficient. — It  is  suffi- 
cient if  there  be  a  substantial  conformity  to 
the  constitutional  provisions.  Lord  v.  Essex 
Bldg.  Assoc.  No.  4,  37  Md.  320. 

Object  may  be  Shown  by  Name. — If  the  con- 


stitution requires  that  the  object  of  the  cor- 
poration be  stated,  it  is  sufficient  if  it  be 
given  a  name  which  denotes  its  purpose  and 
object,  and  that  name  appear  in  the  act. 
Van  Pelt  v.  Home  Bldg.,  etc.,  Assoc.,  79  Ga. 
439,  19  Am.  &  Eng.  Corp.  Cas.  66. 

4.  Constitutionality. — The  Illinois  Act  of 
April  4,  1872,  providing  for  the  organization 
of  loan  associations,  is  a  general  law  applica- 
ble to  all  citizens,  and  is  not  within  the  pro- 
hibition of  that  section  of  the  constitution 
which  declares  that  the  general  assembly 
shall  not  pass  any  local  or  special  laws  "  reg- 
ulating the  rate  of  interest  on  money,"  Win- 
get  v.  Quincy  Bldg.,  etc.,  Assoc.,  128  111.  67, 
25  Am.  &  Eng.  Corp.  Cas.  652;  Holmes  v. 
Smythe,  100  111.  413;  nor  within  that  against 
"granting  to  any  corporation,  association,  or 
individual  any  special  or  exclusive  privilege, 
immunity,  or  franchise  whatever,"  Holmes 
v.  Smythe,  100  111.  413,  affirmed  in  Freeman  v. 
Ottawa  Bldg.,  etc.,  Assoc.,  114  111.  182. 

6.  Bona  Fides. — Thus  in  Martin  v.  Nash- 
ville Bldg.  Assoc.,  2  Coldw.  (Tenn.)  418,  it 
was  held  that  an  association  formed,  in  the 
language  of  the  incorporating  act,  to  "  assist 
members  to  become  their  own  landlords,"  but 
which  in  reality  oppressed  members  by  exact- 
ing usurious  interest  and  in  other  ways,  was 
opposed  to  public  policy,  and  its  constitution 
and  by-laws  were  inoperative  and  void. 

6.  Foreign  Associations. — In  Illinois,  by  1 
Starr  &  C.  Stat.,  p.  619,  foreign  corporations 
doing  business  in  Illinois  are  subject  to  all 
the  liabilities  and  duties  of  domestic  corpora- 
tions, and  have  no  other  or  greater  powers. 
Where  the  law  of  Illinois  provided  that  mem- 
bers of  a  domestic  building  association  might 
withdraw  by  giving  thirty  days'  notice,  it 
was  held  that  a  member  of  a  New  Hampshire 
building  and  loan  association  doing  business 
in  Illinois  had  this  right  although  his  cer- 
tificate of  stock  provided  otherwise.  Granite 
State  Provident  Assoc.  v.  Lloyd,  145  111.  620. 
See  also  Myers  Mfg.  Co.  v.  Wetzel  (Tenn. 
1896),  35  S.  W.  Rep.  896. 

In  Nebraska  the  primary  object  of  the 
statutes(Neb.Comp.  Stat.,  c.  16,  §§  l4Stf-i4Sr), 
making  it  unlawful  for  foreign  companies  to 
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2.  The  Charter. — The  rights,  duties,  and  liabilities  of  a  building  and  loan 
association  as  a  corporation  are  usually  governed  by  the  general  corporation 
law.1 

Power  of  Legislature  to  Alter  Charter.— The  charter  constitutes  a  contract  between 
the  state  and  the  association,  and  may  be  altered  only  in  pursuance  of  a  right 
reserved  in  the  constitution,  the  charter,  or  the  general  law  under  which 
the  charter  was  granted,  and  then  only  within  certain  limits,  without  the 
unanimous  consent  of  the  stockholders.8  Such  an  alteration  must  be  made 
by  a  statute  purporting  to  exercise  that  power.  Thus  a  statute  allowing  asso- 
ciations to  be  formed  with  additional  immunities  from  the  usury  law  will  not 
affect  the  rights  or  liability  of  a  corporation  formed  before  it  was  passed.3 

Construction  by  Act  of  Legislature.— An  act  declaring  the  meaning  of  a  former  act 
which  had  been  differently  construed  by  the  highest  court  cannot  change  the 
meaning  of  that  law.  That  is  a  matter  of  construction  for  the  court,  and  is 
unaffected  by  the  opinion  or  declaration  of  any  future  legislature.4 

The  Charter  a  Contract.— The  charter  is  also  a  contract  between  the  stockholders 
and  the  corporation,  which  neither  party  may  violate.5 

Curative  Acts  may  be  passed  validating  the  existence  of  bodies  created  with 
the  intention  of  forming  building  associations.6 


transact  business  without  complying  with  cer- 
tain formalities,  is  to  bring  such  associations 
within  the  jurisdiction  of  the  state  courts,  and 
thus  protect  persons  dealing  with  them  from 
fraud  and  imposition.  American  Bldg.,  etc., 
Assoc.  v.  Rainbolt,  48  Neb.  434. 

See  generally  the  title  Foreign  Corpora- 
tions. 

1.  See  the  title  Corporations. 

2.  Alterations  of  Charter. — Stein  v.  Indian- 
apolis Bldg.  Loan  Fund,  etc..  Assoc.,  18  Ind. 
237,  81  Am.  Dec.  353;  McLaughlin  v.  Citizens' 
Bldg.,  etc.,  Assoc.,  62  Ind.  264. 

Curing  Informalities. — Where  the  power  of 
altering  exists,  a  subsequent  act  may  cure  an 
Informality  in  complying  with  a  former  one. 
Thus  an  application  for  a  charter  for  a  build- 
ing association,  signed  by  nine  persons  in- 
stead of  ten  as  required  by  Pa.  Act  of  1859, 
■was  held  to  be  curable  by  a  subsequent  act, 
that  of  1874.  Workingmen's  Bldg.,  etc., 
Assoc.  v.  Coleman,  89  Pa.  St.  428. 

3.  Eetroactive  Legislation. — In  Reiser  v.  Wil- 
liam Tell  Sav.  Fund  Assoc.,  39  Pa.  St.  137,  it 
was  held  that  the  Pennsylvania  Act  of  1859, 
in  relation  to  building  associations,  declar- 
ing that  the  premiums  obtained  by  them 
should  not  be  usurious,  was  unconstitutional 
and  void  so  far  as  it  was  expository,  and 
that  such  associations,  in  suits  for  loans 
made  previous  to  the  passage  of  the  act, 
could  recover  only  the  amount  loaned  on 
their  mortgages,  with  legal  interest.  In  this 
case  the  court  said:  "  Had  the  legislature  of 
1859  any  constitutional  authority  to  direct  the 
judiciary  department  how  it  should  interpret 
the  Act  of  1850  and  its  supplements  authoriz- 
ing the  incorporation  of  such  associations  as 
this,  and  to  require  it  to  change  the  interpre- 
tation which  it  had  already  put  upon  those 
acts,  and  thus  change  the  legal  effect  of  con- 
tracts previously  made  under  them  ?  We  are 
constrained  to  answer  this  question  in  the 
negative.  *  *  *  By  the  due  course  of  law, 
every  transaction  is  to  be  judged  by  the  law 
ihat  existed  when  it  arose.     We  deny  jus- 


tice when  we  refuse  this.  A  man's  contract 
is  not  changed  by  an  alteration  of  the  stand- 
ard measures  made  afterwards.  It  is  by 
the  courts  that  this  justice  is  to  be  admin- 
istered, and  by  no  other  functionaries.  In 
doing  it,  they  must  interpret  the  laws  accord- 
ing to  the  common  law  of  language  and 
interpretation.  If  they  find  a  law  written 
which  does  not  convey  a  given  meaning,  they 
must  decide  so.  If  it  be  senseless,  they  can- 
not apply  it  at  all;  it  is  no  law.  A  law  writ- 
ten for  us  in  Arabic  would  be  nonsense,  and 
could  not  become  law  by  the  fact  that  a  sub- 
sequent legislature  gives  us  a  true  or  false 
translation  of  it."  See  also,  to  the  same 
effect,  Denny  v.  West  Philadelphia  Sav.,  etc., 
Assoc.,  39  Pa.  St.  154;  Premium  Fund  As- 
sociation's Appeal,  39  Pa.  St.  156;  Houser  v. 
Hermann  Bldg.  Assoc.,  41  Pa.  St.  478;  Mar- 
ble Bldg.  Assoc.  v.  Hocker,  3  Phila.  (Pa.) 
494. 

4.  Construction  of  Charter. — Lincoln  Bldg., 
etc.,  Assoc.  v.  Graham,  7  Neb.  173;  Lincoln 
Bldg.,  etc..  Assoc.  v.  Benjamin,  7  Neb.  181; 
Reiser  v.  William  Tell  Sav.  Fund  Assoc.,  39 
Pa.  St.  137. 

5.  Charter  a  Contract  between  Corporation 
and  Members.— See  the  title  Corporations; 
Thompson  on  Building  Associations,  pp.  15, 
18;  Bergman  v.  St.  Paul  Mut.  Bldg.  Assoc. 
No.  1,  29  Minn.  275. 

6.  Curative  Acts. — Where  the  certificate  of 
incorporation  was  acknowledged  before  a 
notary  public  by  mistake,  instead  of  before 
a  justice  of  the  peace  as  required  by  the 
statute  (Act  Feb.  21,  1867,  64  Ohio  Laws  18), 
and  the  mistake  was  subsequently  corrected 
under  a  general  curative  act  passed  prior  to 
it  (March  10,  1859,  2  S.  &  C.  1172),  which 
authorized  courts  to  give  effect  to  the  inten- 
sion of  parties  and  officers  by  curing  defects, 
omissions,  and  errors  in  instruments  and  pro- 
ceedings, it  was  held  that  the  two  acts  must 
be  read  together,  and  that  the  curative  act  was 
corrective  and  operative.  Spinning  v.  Home 
Bldg.,  etc.,  Assoc.,  26  Ohio  St.  483. 


4  C.  of  L. — 64. 
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Formed  under  General  Law. — If  an  association  is  formed  under  a  general  law,  the 
construction  and  amendment  of  the  articles  of  association,  or,  if  in  England,  of 
the  rules,  are  governed  by  the  statute  under  which  the  association  is  formed, 
and  by  the  general  rules  of  law. 

Requisites  of  Valid  Articles. — Such  articles  or  rules  must  be  reasonable,  and  not 
repugnant  to  the  principles  of  law.1  Amendments  cannot  be  made  retro- 
active,* or  to  affect  vested  rights.3  If  no  provision  is  made  for  an  amendment, 
an  amendment  is  not  binding  merely  on  the  ground  of  its  adoption.4 

statutory  Provisions. — The  articles  must  be  originally  adopted,  and,  if  altered, 
amended  in  accordance  with  the  statutory  provisions.5 

3.  Subscription  of  Stock  as  a  Prerequisite  to  the  Right  to  Do  Business. — Whether 
the  entire  capital  stock  must  be  subscribed  for  before  the  association  can  begin 
business,  is  a  question  upon  which,  as  in  the  like  case  in  regard  to  corporations 
generally,6  there  is  a  conflict  of  opinion.7 

Estoppel. — One,  however,  who  becomes  a  member  knowing  that  all  the  stock 
has  not  been  taken,  and  that  the  association  has  begun  business,  and  thereafter 
continues  to  act  as  a  member,  is  estopped  from  setting  up  the  fact.8 

4.  When  Proof  of  Corporate  Character  Necessary — a.  In  General. — In  suits 
by  or  against  an  incorporated  association,  its  capacity  to  act  as  a  corporation 
need  not  be  alleged  or  proved9  unless  directly  put  in  issue.10  In  some  states 
it  is  held  that  the  corporate  character  is  admitted  by  a  plea  to  the  merits.11 
If  the  point  is  raised  by  the  pleading,  it  is  sufficient  to  show  that  the  associa- 
tion is  a  de  facto  corporation.18 

7.  In  Kansas  it  has  been  held  that  when  the 
association  has  duly  filed  its  certificate  in 
accordance  with  the  general  incorporation 
laws  of  the  state,  it  may  open  books  for  sub- 
scription to  its  capital  stock;  and  when  the 
larger  portion  thereof  is  subscribed  for  and 
taken,  the  corporation  has  a  legal  existence, 
and  its  board  of  directors  has  power  to  do  busi- 
ness, although  all  the  capital  stock  of  the 
corporation,  as  provided  for  by  its  charter, 
has  not  been  subscribed  for  and  taken  by  in- 
dividuals. Massey  v.  Citizens'  Bldg.,  etc., 
Assoc. ,  22  Kan.  624. 

But  see,  as  favoring  a  contrary  doctrine  in 
the  absence  of  elements  of  estoppel,  Morri- 
son v.  Dorsey,  48  Md.  461. 

Louisiana. — Twenty  thousand  dollars  must 
be  subscribed  before  the  association  can  begin 
business.    Acts  of  1883,  Act  No.  115,  §  r. 

8.  Morrison  v.  Dorsey,  48  Md.  461. 

9.  Odd  Fellows'  Bldg.  Assoc.  v.  Hogan,  28 
Ark.  261;  Franz  v.  Teutonia  Bldg.  Assoc. 
No.  2,  24  Md.  259;  Stein  v.  Indianapolis,  etc., 
Bldg.  Loan  Fund  Assoc.,  18  Ind.  237,  Si  Am. 
Dec.  353. 

10.  Corporate   Character  Directly  in  Issue. — 

Odd  Fellows'  Bldg.  Assoc.  v.  Hogan,  2S  Ark. 
261.  See  also  Concordia  Sav.,  etc.,  Assoc.  v. 
Read,  93  N.  Y.  474,  4  Am.  &  Eng.  Corp. 
Cas.  175. 

The  authorities  upon  this  question  are 
fully  collected  in  the  Encyc.  of  Pl.  and  Pr., 
title  Corporations,  vol.  5,  p.  52. 

The  incorporation  can  generally  be  shown 
by  a  certified  copy  of  the  articles  as  under 
Mass.  Pub.  Stat.  (1882),  c.  106,  §  21;  Nevada 
Gen.  Stat.  (1885),  §  950. 

11.  West  Winsted  Sav.  Bank,  etc.,  Assoc. 
v.  Ford,  27  Conn.  282,  71  Am.  Dec.  66. 

12.  De  Facto  Corporation — Illinois. — Winget 
v.  Quincy  Bldg., etc.,  Assoc. ,128  111.  67,25Am. 
&  Eng.  Corp.  Cas.  652;  Payette  v.  Free  Home 
Bldg.,  etc.,  Assoc.,  27  111.  App.  307- 


But  in  order  that  a  curative  act,  passed 
to  validate  charters  under  a  former  act,  be 
given  effect  in  a  given  case,  it  must  clearly 
appear  that  the  corporation  in  question  was 
intended  to  be  formed  under  that  act. 
Rhoads  v.  Hoernerstown  Bldg.,  etc.,  Assoc., 
82  Pa.  St.  T80. 

1.  Requisites  of  Valid  Articles. — Rules  must 
be  (1)  wholesome  rules  and  regulations  for 
the  government  and  guidance  of  the  society; 
(2)  not  repugnant  to  any  express  provision 
of  the  act;  (3)  not  repugnant  to  the  general 
laws  of  the  realm.  Murray  v.  Scott,  L.  R.  9 
App.  538. 

2.  Retroactive  Amendments. — In  re  Norwich, 
etc.,  Provident  Permanent  Ben.  Bldg.  Soc, 
1  Ch.  Div.  481. 

3.  Cannot  Affect  Vested  Rights.  —  Rules  in 
force  at  the  date  of  the  contract  of  member- 
ship alone  are  of  force.  In  re  Norwich,  etc., 
Provident  Permanent  Ben.  Bldg.  Soc,  1  Ch. 
Div.  481,  45  L.  J.  Ch.  143. 

The  rules  of  a  building  society  constitute  a 
contract  between  the  society  and  its  members 
by  which  the  liability  of  all  classes  of  mem- 
bers is  regulated.  Therefore,  on  a  winding 
up,  past  advanced  or  past  investing  members, 
who  have  satisfied  all  the  obligations  to  the 
society  in  accordance  with  the  rules,  are  no 
longer  under  any  liability  to  contribute  to  the 
losses  of  the  society  with  present  members. 
In  re  West  Riding  of  Yorkshire  Permanent 
Ben.  Bldg.  Soc,  45  Ch.  Div.  463. 

4.  Krakowski  v.  North  New  York  Bldg., 
etc.,  Assoc.,  7  Misc.  Rep.  (N.  Y.  C.  PI.)  188. 

5.  See  the  title  Corporations. 

The  certificate  of  the  barrister  appointed  to 
certify  the  rules  is  not  conclusive  as  to  their 
legality.  Laing  v.  Reed,  L.  R.  5  Ch.  4.  See 
also  Reg.  v.  Bannatyne,  17  Q.  B.  524,  79  E.  C. 
L.  524. 

6.  See  the  titles  Corporations;  Stock- 
holders. 
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Collaterally  Attacked. — While  thus  in  general  corporate  existence  cannot  be 
collaterally  inquired  into,  yet  if  the  association  is  claiming  privileges  peculiar 
to  building  associations,  it  is  open  to  one  dealing  with  it  to  show  that  it  has 
never  to  any  substantial  extent  complied  with  the  statutory  prerequisites,  and 
hence  is  not  a  building  association.1 

b.  Estoppel  to  Deny  Corporate  Character.— In  general,  members 
who  have  acted  as  such  are  estopped  to  deny  the  incorporation  of  the  asso- 
ciation, especially  if  they  have  led  others  to  believe  that  the  corporation  had  a 
right  to  exist  as  such.2 

Member  Mortgagor. — A  member  who  has  given  a  mortgage  to  tho  association, 
describing  it  as  a  corporation,  is  estopped  to  deny  that  fact  in  a  foreclosure 
proceeding;3  and  so  is  the  assignee  of  his  equity  of  redemption,  even  though 
not  a  member.4 

A  Junior  Mortgagee  cannot  defeat  the  rights  of  a  prior  mortgagee  on  the 
ground  of  an  informality  in  the  incorporation.5 

Estoppel  of  One  Who  has  Dealt  with  Association. — It  may  be  said  generally  that  any 
one  who  has  dealt  with  the  association  in  its  corporate  capacity,  and  received 
the  benefits  of  the  transaction,  is  under  a  like  disability.6 

Indiana. — Williamson  v.  Kokomo  Bldg., 
etc.,  Assoc.,  89  Ind.  389. 

Nebraska. — Lincoln  Bldg.,  etc.,  Assoc.  v. 
Graham,  7  Neb.  173;  Lincoln  Bldg.,  etc., 
Assoc.  v.  Benjamin,  7  Neb.  181. 

New  York. — Mechanics'  Bldg.  Assoc.  v.  Ste- 
vens, 5  Duer  (N.  Y.)  676. 

Pennsylvania. — Cochran  v.  Arnold,  58  Pa. 
St.  405. 

See  the  title  De  Facto  Corporations. 

Irregularity  of  Formation. — A  private  indi- 
vidual cannot  take  advantage  of  the  fact  that 
some  provisions  of  the  charter  do  not  con- 
form to  the  statute  under  which  it  was 
granted.  Lord  v.  Essex  Bldg.  Assoc.  No.  4, 
37  Md.  320;  Becket  v.  Uniontown  Bldg.,  etc., 
Assoc.,  88  Pa.  St.  211. 

Fraud. — Nor  can  he  take  advantage  of 
fraud  and  bad  faith  in  misstating  the  amount 
of  capital  stock  subscribed.  Pattison  v. 
Albany  Bldg.,  etc.,  Assoc.,  63  Ga.  373. 

Failure  to  Sign. — Nor  of  the  failure  of  the 
requisite  number  of  corporators  to  sign  the 
application  for  the  charter.  Workingmen's 
Bldg.,  etc.,  Assoc.  v.  Coleman,  89  Pa.  St. 
428. 

1.  An  Unincorporated  Association  cannot  Claim 
Privileges  Conferred  by  Statute  on  Corporations. 
— Previous  to  1859  the  only  acts  under  which 
building  associations  could  be  incorporated 
in  Pennsylvania  were  certain  local  statutes 
applicable  to  particular  counties.  In  1859  a 
general  statute  for  the  incorporation  _  of 
building  associations  was  passed  exempting 
these  bodies  from  the  operation  of  the  usury 
laws  and,  by  its  eighth  section,  validating 
the  charters  granted  under  the  preceding 
local  acts.  It  was  held  that  the  Act  of  1859 
repealed  the  previous  local  enactments,  and 
that  an  association  incorporated  in  1869,  not 
in  conformity  with  the  general  law  of  1859, 
could  not  claim  an  incorporation  under  the 
previous  local  acts,  and  the  advantages  of 
the  eighth  section  of  the  general  act,  exempt- 
ing it  from  the  usury  laws;  and,  therefore, 
in  a  suit  upon  a  mortgage  given  by  a  share- 
holder to  secure  a  loan,  it  could  only  recover 
the  amount  of  money  actually  loaned,  with 


legal  interest.  Rhoads  v.  Hoernerstown 
Bldg.,  etc.,  Assoc.,  82  Pa.  St.  180. 

2.  Estoppel. — Payette  v.  Free  Home  Bldg., 
etc.,  Assoc.,  27  111.  App.  307;  American 
Homestead  Co.  v.  Linigan,  46  La.  Ann.  1118. 

A  member  of  such  association,  by  contract- 
ing therewith  as  a  corporation  for  a  loan  of 
money,  is  estopped  to  deny  its  existence  in 
and  by  its  corporate  name.  McLaughlin  v. 
Citizens'  Bldg.,  etc.,  Assoc.,  62  Ind.  264.  As 
supporting  the  text,  see  also  Morrison  v. 
Dorsey,  48  Md.  461;  Lucas  v.  Greenville 
Bldg.,  etc.,  Assoc.,  22  Ohio  St.  339;  Hager- 
man  v.  Ohio  Bldg.,  etc.,  Assoc.,  25  Ohio  St. 
186;  Bates  v.  People's  Sav.,  etc.,  Assoc.,  42 
Ohio  St.  655. 

If  a  member  of  a  building  and  loan  asso- 
ciation has  acted  with  the  corporation,  treat- 
ing it  as  a  corporation,  and  has  borrowed 
money  from  it,  he  is  estopped,  in  a  suit  to 
foreclose  a  mortgage  and  perfect  title  there- 
under, from  setting  up  that  it  was  not  a  cor- 
poration because  it  did  not  comply  with  the 
law  in  leaving  a  copy  of  its  articles  at  the 
town  clerk's  office.  West  Winsted  Sav.  Bank, 
etc.,  Assoc.  v.  Ford,  27  Conn.  282,  71  Am. 
Dec.  66;  West  Winsted  Sav.  Bank,  etc., 
Assoc.  v.  Rice,  27  Conn.  293. 

Embezzling  Officer  Estopped. — An  officer  who 
has  embezzled  funds  of  the  association  can- 
not successfully  defend  on  the  ground  that 
the  corporation  had  no  legal  existence. 
Shinn  v.  Com.,  32  Gratt.  (Va.)  899. 

3.  Member  Mortgagor. — Falls  v.  U.  S.  Sav- 
ings, etc.,  Co.,  97  Ala.  417;  People's  Sav. 
Bank,  etc.,  Assoc.  v.  Collins,  27  Conn.  142; 
Franz  v.  Teutonia  Bldg.  Assoc.  No.  2,  24  Md. 
259- 

4.  Assignee  of  Mortgagor. —  People's  Sav. 
Bank,  etc.,  Assoc.  v.  Collins,  27  Conn.  142. 

5.  Junior  Mortgagee. — When  a  building  as- 
sociation is  a  senior  mortgagee,  the  junior 
mortgagee  cannot  show  a  defect  in  the  or- 
ganization when  it  has  acted  as  a  corporation 
de  facto.  Williamson  v.  Kokomo  Bldg.,  etc., 
Assoc.,  89  Ind.  389,  4  Am.  &  Eng.  Corp.  Cas. 
172. 

6.  Cahall  v.  Citizens'  Mut.  Bldg.  Assoc.,  61 
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5.  Taxation. — The  taxation  of  building  associations  is  governed  by  the  same 
principles  as  that  of  corporations  generally.1  They  must,  in  the  absence  of 
exemption,  pay  taxes  like  any  other  corporations.2 

Exemptions. — They  may  be  exempted,  however,  either  by  general  law  from 
general  taxes,3  or  by  municipal  ordinance  from  assessments.4  Such  exemp- 
tions are  to  be  strictly  construed.5 

Basis  of  Taxation. — They  may  be  taxed,  among  other  ways,  on  their  capital 
stock,6  on  the  mortgages  held  by  them,''  or  on  the  amount  of  business  done.8 

Ill  Officers  and  Agents— 1.  In  General.— Like  other  associations,  building 
and  loan  societies  must  act  through  their  officers  and  agents,  the  former  term 
being  here  used  to  include  directors  as  well  as  executive  officers.9 

The  Executive  Officers  vary  somewhat  in  different  bodies,  but  are  generally 
president,10  vice-president, secretary,11  treasurer,12  and  oftenan  attorney,  each 


Ala.  232;  Jones  v.  Kokomo  Bldg.  Assoc.,  77 
Ind.  340. 

1.  See  the  titles  Corporations;  Taxation 
(Corporate). 

\  2.  Taxation. — State  v.  Creveling,  39  N.  J. 
L.  465,  affirmed  in  40  N.  J.  L.  192;  Bennett 
v.  Merchantsville  Bldg.,  etc.,  Assoc.,  44  N.  J. 
Eq.  116,  22  Am.  &  Eng.  Corp.  Cas.  623. 

3.  Selma  Bldg.,  etc.,  Assoc.  v.  Morgan,  57 
Ala.  33. 

4.  Assessments.  —  Danville  v.  Shelton,  76  Va. 
325,  3  Am.  &  Eng.  Corp.  Cas.  458. 

5.  Construction  of  Exemptions. — State  v.  Red- 
wood Falls  Bldg.,  etc.,  Assoc.,  45  Minn.  154, 
in  which  it  was  held  that  where  the  statute 
exempted  from  taxation  "  the  monthly  instal- 
ments deposited  in  building  associations  and 
subject  to  withdrawal  on  demand  or  on  thirty 
or  sixty  days'  notice,"  this  included  only  funds 
actually  held  on  deposit  by  the  association, 
and  not  money  loaned  out. 

6.  Tax  on  Capital  Stock. — State  v.  Creveling, 
39  N.  J.  L.  465,  affirmed  in  40  N.  J.  L.  192; 
Bourguignon  Bldg.  Assoc.  v.  Com.,  98  Pa. 
St.  54;  Excelsior  Bldg.  Assoc.  v.  Com.,  10 
W.  N.  C.  (Pa.)  161.  See  also  the  statutes  of 
Kentucky,  Maine,  and  New  Hampshire. 

7.  Tax  on  Mortgages. —Selma  Bldg.,  etc., 
Assoc.  v.  Morgan,  57  Ala.  33;  State  v.  Red- 
wood Falls  Bldg.,  etc.,  Assoc.,  45  Minn.  154. 
See  also  the  statutes  of  Pennsylvania. 

Such  mortgages  are  "  property "  for  pur- 
poses of  taxation.  State  v.  Hornbaker,  41 
N.  J.  L.  519,  affirmed  in  42  N.  J.  L  635. 

8.  Carroll  &  Barbour's  Kentucky  Statutes 
(1894),  4228-4230. 

9.  Directors  Not  Officers. — Directors  are  not, 
however,  technically  "  officers."  Second  Man- 
hattan Bldg.  Assoc.  v.  Hayes,  4  Abb.  App. 
Dec.  (N.  Y.)  183,  where  the  court,  by  Denio, 
C.  J.,  defined  officers  as  "  those  who  are  en- 
trusted with  the  executive  powers  of  the  cor- 
porate body,"  saying  further  that  directors 
were  to  be  excluded,  for  "  by  officers  we  mean 
the  president,  vice-president,  cashier  or  sec- 
retary, and  any  others  who  are  entrusted 
with  a  part  of  the  executive  authority." 

Discretion  of  Directors. — The  directors  of  a 
building  society  have  a  large  discretion  as 
confidential  agents,  may  advance  on  classes 
of  securities  forbidden  to  ordinary  trustees, 
and  are  not  precluded  from  making  advances 
on  speculative  securities.  Hence  an  advance 
(under  a  rule  allowing  an  advance  on  lease- 


holds) on  a  leasehold  colliery  is  not  ultra  vires, 
and  the  directors  act  within  their  powers  in 
taking  a  second  mortgage  on  such  property, 
it  being  sufficient  that  the  risk  is  one  which  a 
man  of  business  and  ordinary  prudence  might 
be  willing  to  run.  Sheffield,  etc.,  Permanent 
Bldg.  Soc.  v.  Aizlewood,  44  Ch.  Div.  412. 

May  Compromise.  —  They  may  compromise 
with  members.  People  v.  Lowe,  117  N.  Y. 
175,  reversing  47  Hun  (N.  Y.)  577. 

10.  President. — The  president  may  institute 
suits  of  ejectment  in  order  to  get  title  to 
property  held  as  security.  Essex  Bldg.  Soc. 
v.  Beeman,  19  U.  C.  Q.  B.  509. 

Canada — Suit  by  President  and  Treasurer. — 
The  president  and  the  treasurer  may  sue  in 
their  own  names  in  behalf  of  the  association. 
Doe  v.  Clement,  7  U.  C.  Q.  B.  549.  But  they 
must  be  such  at  the  time  of  the  commence- 
ment of  the  action.  Doe  v.  Boyer,  9  U.  C.  Q. 
B.  318. 

11.  Secretary. — If  the  secretary  misapplies 
the  funds,  the  money  may  be  recovered  from 
his  estate,  and  the  association  has  priority 
therefor  over  other  creditors.  Moors  v.  Mar- 
riott, 47  L.  J.  Ch.  331,  7  Ch.  Div.  543. 

The  secretary  is  the  general  agent  of  the 
association,  and  it  is  bound  by  orders  for 
necessary  repairs  given  by  him,  though  not 
sanctioned  by  the  number  of  trustees  required 
by  the  rules  for  transacting  the  ordinary  busi- 
ness of  the  company,  or  entered  in  the  min- 
ute-book. Allard  v.  Bourne,  15  C.  B.  N.  S. 
468,  109  E.  C.  L.  468. 

12.  Treasurer. — The  treasurer(or  in  England, 
under  the  earlier  acts,  the  trustee  in  execut- 
ing duties  similar  to  those  devolving  upon  the 
treasurer)  acts  ministerially  in  paying  on  a 
warrant  duly  executed;  he  is  not  liable  if  the 
money  is  to  be  wrongfully  applied  to  an  ob- 
ject ultra  vires,  he  not  knowing  that  fact. 
Grimes  v.  Harrison,  28  L.  J.  Ch.  S23,  33  L.  T. 
115,  5  Jur.  N.  S.  528,  26  Beav.  435. 

A  building  association  has  no  priority  over 
other  creditors  on  the  bankruptcy  of  its 
treasurer  for  the  balance  due  from  him.  Ex 
p.  Bailey,  5  De  G.  M.  &  G.  380,  18  Jur. 
988. 

The  treasurer  who  has  advanced  moneys 
and  paid  them  on  orders  drawn  before  assign- 
ment of  the  association  for  the  benefit  of 
creditors  is  a  general  creditor,  and  has  prior- 
ity over  withdrawing  stockholders.  Chris- 
tian's Appeal,  102  Pa.  St.  184. 
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of  whom  has  powers  and  duties  corresponding  in  a  general  way  with  those  of 
like  officers  in  other  corporations.1 

Trustees. — Besides,  there  are  sometimes  trustees  in  whom  the  legal  title  is 
vested.2 

Officers  do  Not  Constitute  the  Corporation. — These  officers,  however,  do  not  them- 
selves constitute  the  corporation,  and  a  vacancy  in  all  their  offices  does  not  dis- 
solve it.3 

Are  Quasi  Trustees. — All  of  them  occupy  positions  of  quasi  trustees,  and  cannot 
turn  their  peculiar  knowledge  of  the  condition  of  affairs  to  their  own  advan- 
tage.4 

Compensation. — They  cannot  recover  compensation  unless  so  provided  in  the 
constitution  or  by-laws  at  the  time  the  service  was  rendered.5 

Agents. — Besides  the  officers,  the  corporation  may  employ  all  necessary  and 
proper  agents,  whose  appointment  need  not  be  under  seal  6  unless  power  to 
convey  land  be  conferred.7 


Auditing  Accounts. — Where  the  rules  provide 
that  the  accounts  may  be  audited,  and,  after 
that  has  been  duly  done,  the  secretary  and 
treasurer  shall  not  be  answerable  for  mis- 
takes, omissions,  or  errors  afterwards  proved 
in  them,  it  was  held  that  this  was  binding  on 
the  society  and  its  members,  and  the  accounts 
as  audited  are  conclusive  in  the  absence  of 
fraud  shown.  Holgate  v.  Shutt,  27  Ch.  Div. 
III. 

The  rules  provided  that  the  accounts  might 
be  audited,  it  being  provided  by  statute  that 
it  should  be  done  by  two  auditors  who  should 
sign  the  audited  account,  and  after  that  the 
secretary  and  treasurer  should  not  be  an- 
swerable for  fraud  shown.  It  was  held,  on  an 
order  to  account  afterwards  made  by  the 
court  which  referred  in  no  way  to  the 
audited  account,  that  it  might  be  set  up  by 
the  defendant,  or  attacked  for  cause  by  the 
plaintiff,  and  that  an  account  signed  by  one 
auditor  was  not  an  audited  account  under  the 
statute.  Holgate  v.  Shutt,  28  Ch.  Div.  ill. 
See  Holgate  v.  Shutt,  27  Ch.  Div.  in. 

1.  In  England  the  solicitor  is  not  an  "officer" 
unless  by  special  contract.  In  re  Liberator 
Permanent  Ben.  Bldg.  Soc,  71  L.  T.  406. 

2.  Trustees.— The  funds,  although  invested 
in  the  names  of  trustees  for  the  society  under 
the  direction  of  the  board  of  directors,  are 
not  technically  "  trust  funds."  In  re  Na- 
tional Permanent  Mut.  Ben.  Bldg.  Soc,  43 
Ch.  Div.  431. 

Trustees  Not  Officers.  —  Such  trustees  are  not 
strictly  "officers."  Hence  under  the  former 
New  York  Building  Association  Act  (Laws 
1851,  274,  c.  122.  §  3)  it  was  not  necessary 
that  the  copy  of  the  articles  to  be  filed  should 
be  signed  by  them,  not  being  officers  within 
the  meaning  of  the  statute.  Second  Manhat- 
tan Bldg.  Assoc.  v.  Hayes,  4  Abb.  App.  Dec. 
(N.  Y.)i83. 

3.  Officers  Not  the  Corporation. — St.  Louis 
Domicile,  etc.,  Assoc.  v.  Augustin,  2  Mo. 
App.  123.  Even  though  the  contingency  is 
not  provided  for  in  the  general  law.  Hobo- 
ken  Bldg.  Assoc.  v.  Martin,  13  N.  J.  Eq.  427; 
Gormerly  v.  Port  Richmond  Bldg.,  etc.. 
Assoc..  3  W.  N.  C.  (Pa.)  n. 

4.  Officers  Are  Quasi  Trustees. — Pangborn  v. 
Citizens'  Bldg.  Assoc.,  35  N.  J.  Eq.  341. 

An  officer  of  a  building  association,  who 


knows  that  it  is  insolvent,  cannot  discharge 
his  indebtedness  to  it  with  stock  held  by 
himself.    Quein  v.  Smith,  108  Pa.  St.  325. 

Directors  cannot  vote  on  a  resolution  in 
which  they  have  a  financial  interest.  Thus 
where  out  of  seven  directors  only  four  were 
present,  two  of  whom  had  such  an  interest, 
their  action  was  a  nullity.  Smith  v.  Los  An- 
geles Immigration,  etc.,  Co-operative  Assoc., 
78  Cal.  289,  12  Am.  St.  Rep.  53. 

5.  Compensation.  —  Accommodation  Loan, 
etc.,  Assoc.  v.  Stonemetz,  29  Pa.  St.  534. 

If  the  rules  provide  that  the  surveyor  shall 
receive  pay.  but  shall  look  to  the  society  only 
for  it,  he  cannot  recover  from  the  directors 
personally  on  the  ground  that  they  allowed 
him  to  go  on  and  do  work  which  the  corpora- 
tion had  no  authority  to  undertake,  as  pre- 
paring plans  for  houses  which  the  association 
was  to  build.  Alexander  v.  Worman,  3  L.  T. 
477,  6  H.  &  N.  100,  30  L.  J.  Exch.  198. 

The  president  may  recover  compensation 
for  outside  duties.  People  v.  National  Home 
Bldg.,  etc.,  Assoc.,  28  Chicago  Leg.  N.  207. 

6.  Appointment  of  Agents. — The  seal  of  a 
building  society  need  not  be  affixed  to  an  au- 
thority to  its  agent  to  sell  under  a  power  of 
sale  in  a  mortgage.  The  entry  in  the  so- 
ciety's books  is  sufficient.  Osborne  v.  Farm- 
ers', etc.,  Bldg  Soc,  5  Grant's  Ch.  (U.  C.) 
326. 

In  a  suit  by  a  building  association  against  a 
surety  upon  a  bond  given  to  said  association, 
the  surety  defended  on  the  ground  that  he 
had  made  a  parol  agreement  with  the  agent 
of  said  association  whereby  he  was  to  be  re- 
leased from  liability  in  the  event  of  a  certain 
contingency.  It  was  held  that  he  was  bound 
to  show  that  the  agreement  was  made  with 
the  knowledge  of  the  officers  of  the  associa- 
tion, or  that  the  agent  was  acting,  at  the 
time,  within  the  scope  of  the  authority  con- 
fided to  him  by  the  board  of  directors,  or 
that  his  declarations  were  made  in  the  course 
of  business  which  the  board  authorized  him 
to  transact,  and  that  the  contingency  had 
arisen,  and  that  the  evidence  in  this  case  did 
not  establish  such  a  defense.  Gass  v.  Citi- 
zens' Bldg.,  etc.,  Assoc.,  95  Pa.  St.  101. 

7.  See  the  title  Agency,  vol.  1,  p.  952. 
Agent  to  Conduct  Mortgage  Sale. — The  pow- 
ers of  an  agent  of  a  building  association  con- 
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2.  Authority. — The  officers  may  bind  the  association  by  their  acts,1  or 
estop  it  by  their  statements,2  within  the  scope  of  their  respective  duties.3 
The  usual  principles  of  ratification  apply.4  As  to  matters  committed  to  their 
charge,  they  may  receive  notice  binding  upon  the  association.5 


ducting  a  sale  of  mortgaged  property  under 
an  appointment  from  the  mortgagee  must  be 
found  in  the  mortgage  authorizing  the  sale, 
and  any  representations  or  agreements  made 
by  such  an  agent  beyond  the  powers  con- 
tained in  the  mortgage  do  not  bind  his  prin- 
cipal. Lamm  v.  Port  Deposit  Homestead 
Assoc.,  49  Md.  233,  33  Am.  Rep.  246. 

1.  Acts  of  Officers  Binding.  —  Prairie  State 
Loan,  etc.,  Assoc.  v.  Gorrie,  64  111.  App.  325; 
Patoka  Loan,  etc.,  Assoc.  v.  Holland,  63  111. 
App.  58;  Kilpatrick  v.  Home  Bldg.,  etc., 
Assoc.,  119  Pa.  St.  30. 

Where  the  trustees  declare  too  large  a 
bonus  through  mistake  of  law,  the  court  will 
not  relieve  the  association  from  the  effect  of 
their  acts.  Archer  v.  Harrison,  7  De  G.  M. 
&  G.  404,  3  Jur.  (N.  S.)  194. 

Effect  of  Rules  on  Authority. — Under  a  rule 
declaring  that  "  the  minutes  of  the  managers, 
entered  in  the  minute  book  and  signed  by 
the  managers  concurring  therein,  shall  be 
sufficient  authority  for  the  execution  of  any 
of  the  aforesaid  powers,"  it  was  held  that  the 
omission  of  the  managers  to  sign,  in  con- 
formity with  the  rule,  did  not  invalidate  the 
execution  of  the  powers  intrusted  to  them. 
Priestly  v.  Hopwood,  10  L.  T.  Rep.  646,  12 
W.  R.  1031. 

Acts  Contrary  to  Charter  or  By-laws. — But 
they  cannot  authorize  any  act  contrary  to  the 
charter  or  by-laws,  and  by  such  action  bind 
the  association.  Thus  the  dues  and  fines 
being  payable  in  cash,  their  presence  and  ac- 
quiescence at  the  time  promises  to  pay  are 
given  by  members,  or  others  for  them,  and 
accepted  by  the  treasurer,  will  not  discharge 
from  liability  sureties  on  the  treasurer's  offi- 
cial bond.  People's  Bldg.,  etc.,  Assoc.  v. 
Wroth,  43  N.  J.  L.  70;  Mutual  Bldg.,  etc., 
Assoc.  v.  Hammell,  43  N.  J.  L.  78. 

2.  Estoppel. — Lake  v.  Security  Loan  Assoc., 
72  Ala.  207;  Winget  v.  Quincy  Bldg.,  etc., 
Assoc.,  128  111.  67,  25  Am.  &  Eng.  Corp.  Cas. 
652;  Hodgins  v.  Ontario  Loan,  etc.,  Co.,  7 
Ont.  App.  202. 

Even  though  such  statements  amount  to 
false  representations.  Lamm  v.  Port  De- 
posit Homestead  Assoc.,  49  Md.  233,  33  Am. 
Rep.  246. 

Where  the  secretary  induces  one  to  join, 
through  false  representations  as  to  the  con- 
tents of  the  by-laws,  the  association  will  be 
estopped  to  deny  the  matters  so  stated.  Saw- 
yer v.  Menominee  Loan,  etc.,  Assoc.,  103 
Mich.  228. 

Matter  of  Opinion. — But  a  statement  as  to 
a  matter  of  opinion  only,  as,  for  instance,  of 
the  number  of  payments  to  be  made  on  a 
note  given  to  secure  the  payment  of  a  series 
of  small  sums  for  an  indefinite  time,  will  not 
estop  an  association  on  an  injunction  to  re- 
strain the  foreclosure  of  a  trust  deed  given 
in  security  of  the  note.  Hammerslough  v. 
Kansas  City  Bldg.,  etc.,  Assoc.,  79  Mo.  80. 

3.  Must  be  Acting  as  Officer. — Clendinning 
v.  Broodbent,  5  Jur.  (Australian)  157. 


If  the  officer  is  acting  as  the  officer  of  an- 
other concern,  and  as  such  receives  the  funds 
of  the  association,  his  receipt  does  not  bind 
it.  Thus  where  the  directors  of  a  building 
association  deposited  money,  in  a  manner  un- 
authorized by  the  rules,  with  a  finance  com- 
pany, the  manager  of  which  was  also  man- 
ager of  the  building  association,  and  after- 
wards the  directors  of  the  finance  company 
gave  their  check  for  the  amount  to  their 
manager,  to  be  paid  to  the  building  associa- 
tion, which  check  he  appropriated  to  his  own 
use,  it  was  held  that  the  amount  could  be 
collected  by  the  building  association  from 
the  finance  company  by  suit  in  equity.  Hardy 
v.  Metropolitan  Land,  etc.,  Co.,  41  L.  J.  Ch. 
257,  26  L.  T.  407,  reversing  L.  R.  12  Eq.  386. 

Authority  a  Question  for  Jury. — The  question 
of  the  extent  of  authority  is  for  the  jury. 
Thus  whether  a  solicitor  can  bind  the  asso- 
ciation by  recording  a  mortgage  to  it  is  one 
of  fact.  Home  Bldg.,  etc.,  Assoc.  v.  Kil- 
patrick, 140  Pa.  St.  405. 

Attorney  Recording  Mortgage. — But  it  has 
been  held  that  an  attorney  is  not  the  proper 
officer  to  record  a  mortgage;  and  in  case  a 
rejected  mortgage  is  sent  to  record,  the  as- 
sociation is  not  bound.  Conway  v.  Log  Cabin 
Permanent  Bldg.  Assoc.,  52  Md.  136. 

4.  Ratification. — See  generally  the  title 
Agency,  vol.  1,  p.  1181. 

Thus  where  the  secretary  induced  one  to 
become  a  surety  on  a  borrower's  note,  repre- 
senting that  his  liability  would  last  only  till 
an  insurance  could  be  effected  on  the  bor- 
rower's house,  and  the  policy  deposited  with 
the  association,  the  association,  by  learning 
the  facts  and  keeping  the  benefit  of  the  con- 
tract, ratified  the  agreement.  Jones  v.  Na- 
tional Bldg.  Assoc.,  94  Pa.  St.  215.  Compare 
Gass  v.  Citizens'  Bldg.,  etc.,  Assoc.,  95  Pa. 
St.  101. 

Accepting  Benefits  of  Contract. — Where  it  ap- 
peared that  the  secretary  of  a  building  asso- 
ciation had  for  some  time  been  making  con- 
tracts of  a  certain  kind  in  behalf  of  the  asso- 
ciation, he  having  no  personal  interest  in  the 
contracts,  and  the  company  having  received 
the  benefits  accruing  therefrom  without  ob- 
jection, it  was  held  that  it  would  be  inferred 
that  he  acted  with  the  knowledge  of  the  di- 
rectors, and  that  he  was  authorized  to  make 
such  contracts.  Chicago  Bldg.  Soc.  v.  Crow- 
ell,  65  111.  453. 

Act  beyond  Corporate  Power. — If  the  act  done 
be  beyond  the  power  of  the  association,  there 
can  be  no  ratification  except  by  every  mem- 
ber, a  majority  not  being  sufficient.  This 
ratification  must  be  by  positive  act.  Where 
the  directors  borrowed  without  authority,  the 
mere  fact  that  the  members  received  state- 
ments from  the  lenders  and  made  no  protest 
does  not  constitute  a  ratification.  Blackburn, 
etc.,  Ben.  Bldg.  Soc.  v.  Cunliffe,  29  Ch.  Div. 
902. 

5.  Notice  to  Officer. — Knowledge  by  the  sec- 
retary and  treasurer  of  a  loan  association  of 
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Acting  beyond  Authority.— The  officers  cannot  change  the  scope  of  the  business 
of  the  association.1  If  they  assume  to  act  on  behalf  of  the  association  beyond 
its  powers,  it  is  under  no  liability  to  indemnify  them.2  For  such  action  they 
are  answerable  to  third  parties  in  a  suit  for  damages.3 

3.  Duties  and  Liabilities. — The  officers  of  a  building  association  are  not  liable 
for  mistakes  of  judgment,4  but  they  are  for  misconduct,5  as  in  a'cting  contrary 
to  the  by-laws,6  even  though  under  a  mistake  of  law,7  for  negligence,8  and  for 
fraud.9 

Directors' Responsibility  for  Codirectors. — Directors  are  not  chargeable  with  liability 
for  the  misconduct  of  codirectors.10 

Officer  in  Charge  of  Funds. — A  treasurer  in  holding  the  funds  of  the  association 
is  a  bailee,  and  is  not  liable  in  case  of  robbery. 11    One  through  whose  hands 


the  fact  that  a  loan  ostensibly  to  a  married 
woman,  whose  mortgage  secured  it,  was 
really  made  to  her  husband  to  enable  him  to 
pay  his  debts,  the  secretary  planning  the 
scheme  and  carrying  it  into  effect,  is  not  im- 
putable to  the  association,  as  notice,  where 
he  had  no  power  to  rnake  loans  or  accept 
propositions  for  borrowing,  such  power  be- 
ing lodged  in  the  directors  or  other  superior 
officers.  Freeman  v.  Mutual  Bldg.,  etc.,  As- 
soc., 90  Ga.  190. 

1.  An  attempt  on  the  part  of  the  directors 
to  effect  a  change  in  the  scope  of  the  busi- 
ness does  not  put  an  end  to  the  association. 
Grimes  v.  Harrison,  26  Beav.  435,  28  L.  J. 
Ch.  823,  33  L.  T.  115,  5  Jur.  N.  S.  528. 

2.  Thus  where  the  directors  had  to  pay  on 
a  covenant  in  a  mortgage  bond  given  to 
secure  money  which  the  association  had  no 
right  to  borrow,  it  was  held  that  they  had  no 
remedy  against  the  corporation.  In  re  Kent 
Ben.  Bldg.  Soc,  1  Dr.  &  Sm.  417,  7  Jur.  N. 
S.  1045,  30  L.  J.  Ch.  785,  4  L.  T.  N.  S.  610. 

3.  Officers  Responsible  for  Ultra  Vires  Act. — 
Thus  where  the  directors  borrowed  money  in 
the  name  of  the  society,  which  act  was  be- 
yond its  powers,  they  were  held  liable  in 
damages  for  a  breach  of  the  implied  warranty 
of  authority.  Richardson  v.  Williamson,  L. 
R.  6  Q.  B.  276,  40  L.  J.  Q.  B.  145. 

4.  Mistakes  of  Judgment. — As  in  estimating 
the  value  of  a  stockholder's  lands  on  which 
they  loan  money,  or  in  accepting  a  mortgage 
worthlessthrough  defective  acknowledgment. 
Citizens'  Bldg.,  etc.,  Assoc.  v.  Coriell,  34  N.  J. 
Eq.  383.  But  they  must  not  be  negligent. 
People  v.  National  Home  Bldg.,  etc.,  Assoc., 
28  Chicago  Leg.  N.  207. 

6.  Misconduct. — If  they  make  a  payment  for 
an  object  not  within  the  corporate  powers, 
they  cannot  compel  contribution  from  other 
members.  In  re  Kent  Ben.  Bldg.  Soc,  30  L. 
J.  Ch.  785,  4  L.  T.  N.  S.  610,  1  Dr.  &  Sm. 
417,  7  Jur.  N.  S.  1045. 

6.  Disobeying  By-laws. — They  are  liable  for 
losses  from  loans  made  on  the  personal  secu- 
rity of  stockholders,  in  violation  of  a  by-law 
limiting  the  amount  of  such  loans.  Citizens' 
Bldg.,  etc..  Assoc.  v.  Coriell,  34  N.  J.  Eq.  383. 

7.  Blackburn,  etc.,  Ben.  Bldg.  Soc.  v.  Cun- 
liffe,  29  Ch.  Div.  902. 

8.  Negligence. — Where  by  statute  the  direc- 
tors, receiving  money  in  excess  of  the  bor- 
rowing limit,  are  personally  liable,  this  lia- 
bility attaches  although  the  money  is  in  fact 
received  by  the  secretary,  who  was  in  the 


habit  of  giving,  with  the  directors'  consent, 
provisional  receipts,  to  be  followed  by  more 
formal  receipts  signed  by  the  directors.  Cross 
v.  Fisher  (1892),  1  Q.  B.  467,  65  L.  T.  114 
(under  Building  Societies  Act  1874,  c.  42, 
§  SSI- 
Treasurer  —  Care  Requisite  in  Faying  Out 
Moneys. — The  treasurer  of  a  building  associa- 
tion who  is  under  bond,  but  who  receives  no 
compensation,  is  not  liable  for  money  paid 
upon  the  order  of  the  president  and  secretary, 
signed  also  by  the  payee.  So  long  as  he  has 
no  reason  to  doubt  their  honesty  and  capac- 
ity, he  is  not  bound  to  examine  the  minutes 
and  satisfy  himself  that  the  board  of  directors 
has  acted  upon  the  withdrawals  for  which  the 
orders  purported  to  have  been  drawn.  Hi- 
bernia  Bldg.  Assoc.  v.  McGrath,  154  Pa.  St. 
296. 

9.  Fraud. — If  an  association,  through  the 
fraud  of  a  director,  is  paying  dividends  out  of 
the  capital,  he  cannot  recover  the  amount  of 
a  loan  made  by  him  to  the  association  till  all 
the  stockholders  are  paid.  Kisterbock's  Ap- 
peal, 51  Pa.  St.  485. 

10.  Misconduct  of  Codirectors. — The  directors 
of  a  building  society  passed  an  unauthorized 
resolution  allowing  advances  to  members  on 
the  security  of  their  shares;  the  plaintiff,  who 
was  a  director,  concurring  in  this  resolution. 
An  advance  was  accordingly  made  to  a  mem- 
ber on  the  security  of  his  shares,  and  the 
society  thereby  incurred  a  loss.  The  plain- 
tiff was  no  party  to  making  this  advance.  In 
an  action  by  the  plaintiff  to  recover  from  the 
society  deposits  made  by  him,  the  defendants 
counterclaimed,  in  respect  of  the  loss  which 
they  had  incurred,  on  the  ground  that  the  ad- 
vance was  ultra  vires,  and  was  attributable  to 
the  illegal  resolution  which  authorized  such 
advances.  It  was  held  that  the  plaintiff  was 
not  liable,  for  the  cause  of  the  loss  was  the 
wrongful  act  of  the  directors,  who  made  the 
advance,  who  were  not  the  servants  or  agents 
of  the  plaintiff  and  for  whose  acts  the  plain- 
tiff was  not  liable.  Cullerne  v.  London,  etc., 
General  Permanent  Bldg.  Soc,  25  Q.  B.  Div. 
485. 

Nominal  Directors. — If  directors  have  never 
taken  their  seats  nor  participated  in  the 
transactions  of  a  board  doing  fraudulent  acts 
of  which  no  knowledge  is  shown,  they  are  not 
liable.  Maisch  v.  Seamen's  Sav.  Fund  Soc, 
5  Phila.  (Pa.)  30. 

11.  Officer  in  Charge  of  Funds — Robbery  or  Loss. 
Walkers.  British  Guarantee  Assoc.,  18  Q.  B. 
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money  loaned  passes  must  pay  it  over  as  directed,  and  cannot  out  of  it  pay  a 
debt  due  from  the  borrower  to  himself.1 

Delegation  of  Power. — In  general  the  duty  owed  by  an  officer  is  personal  and 
cannot  be  delegated,2  the  action  of  his  substitute  not  being  binding  on  the 
association  unless  the  association  has  authorized  the  delegation  of  authority  or 
ratified  it.3 

Commercial  Paper. — If  officers  sign  commercial  paper  in  their  own  names,  they 
are  individually  liable  even  if  the  names  of  their  offices  follow  the  signatures.* 

Enforcement  of  Liability. — Officers  of  building  associations,  like  other  fiduciaries, 
may  be  compelled  to  account  in  equity,5  and  they  may  be  punished  criminally 
for  embezzlement.6 

4.  Officer's  Bonds. — It  is  generally  provided  that  certain  officers  shall  furnish 
bonds  for  the  faithful  performance  of  their  duties.7  The  sureties  on  such 
obligations  are  liable  for  defaults  only  during  the  term  of  office  to  which  the 
officer  was  elected  when  the  bond  was  given,  and  not  for  future  terms.8 

Liability  beyond  Term. — The  bond  may,  however,  by  express  words,  be  made 
to  cover  successive  terms.9 


377,  83  E.  C.  L.  277,  16  Jur.  885,  21  L.  J.  Q.  B. 
257- 

The  same  is  true  of  a  secretary  of  a  loan 
association.  He  is  a  mere  bailee  of  notes  in 
his  charge,  and  is  not  liable  for  the  loss  on  a 
note  delivered  by  him  to  the  president  of  the 
association  for  safe  keeping  and  collection, 
where,  without  his  fault,  it  is  obtained  by  the 
maker  without  payment.  Mowbray  v.  Antrim, 
123  Ind.  24. 

1.  Paying  otbt  Loan. — Bennett  v.  Merchant- 
ville  Bldg.,  etc.,  Assoc.,  44  N.  J.  Eq.  116, 
which  held  that  a  member  of  a  committee  into 
whose  hands  certain  money  to  be  loaned  was 
paid,  it  being  agreed  that  the  money  in  ques- 
tion was  to  go  for  lumber  for  a  building,  of 
which  fact  the  one  securing  the  lumber  had 
knowledge,  could  not  appropriate  part  of  the 
money  to  pay  a  debt  due  from  the  borrower 
to  himself,  but  the  lumber  dealer  could  re- 
cover the  sum  so  appropriated  up  to  the  limit 
of  his  claim  by  suit  against  such  member. 

2.  Delegation  of  Power. — Where  the  solicitor 
of  a  building  association,  on  the  represen- 
tation of  a  borrower  that  he  could  obtain 
searches  of  title  from  the  recorder  more 
quickly  than  could  the  solicitor,  allowed  him 
to  obtain  them,  and  thereupon  the  borrower 
induced  the  clerk  of  the  recorder  to  omit  cer- 
tain mortgages,  assuring  him  that  they  should 
be  satisfied,  it  was  held,  the  loan  having  been 
granted,  and  a  sale  being  had  on  the  omitted 
mortgages,  that  the  borrower  was  in  no  sense 
the  agent  of  the  association,  the  solicitor 
having  no  right  to  delegate  his  authority,  and 
that  the  association  might  hold  the  recorder 
liable.  Peabody  Bldg.,  etc.,  Assoc.  v.  House- 
man, 89  Pa.  St.  261,  33  Am.  Rep.  757.  See 
also  generally  the  title  Agency,  vol.  r,  p. 
971. 

3.  See  the  titles  Agency,  vol.  r,  p.  930; 
Officers  and  Agents  of  Private  Cor- 
porations. 

The  giving  of  a  notice  of  withdrawal  to 
one  acting  for  the  secretary,  in  his  absence, 
at  his  place  of  business,  is  binding  on  the  as- 
sociation. McKenney  v.  Diamond  State  Loan 
Assoc.,  8  Houst.  (Del.)  557. 

4.  Commercial  Paper. — Allan  v.  Miller,  22  L. 


T.  825.  See  the  title  Agency,  vol.  1,  p.  104* 
et  seq. 

A  promissory  note  was  in  the  following- 
form  :  "  Midland  Counties  Building  Society 
No.  3,  Birmingham,  Sept.  I,  1856.  One  month 
after  demand,  we  jointly  and  severally  promise 
to  pay  J.  B.  the  sum  of  one  hundred  and  twenty 
pounds  with  interest,  etc.,  for  value  received. 
W.  R.  H.,  S.  B.  S.,  Directors;  W.  D.  Fisher, 
Sec'y."  It  was  held  to  bind  Fisher  personally. 
Bottomley  v.  Fisher,  1  H.  &  C.  211.  See  also 
Price  v.  Taylor,  5  H.  &  N.  540,  6  Jur.  N.  S. 
402. 

5.  Accounting. — Citizens'  Loan  Assoc.  v. 
Lyon,  29  N.  J.  Eq.  no.  See  also  the  title 
Agency,  vol.  1,  p.  1094. 

Such  a  suit,  in  a  proper  case,  may  be- 
brought  by  an  individual  stockholder.  Maisch 
f.'Seamen's  Sav.  Fund  Soc,  5  Phila.  (Pa.)  30. 

6.  Embezzlement. — As  in  case  of  embezzle- 
ment by  the  secretary.  Shinn  v.  Com.,  32 
Gratt.  (Va.)  899.  See  also  the  title  Embezzle- 
ment. 

7.  See  generally  the  title  Bonds,  ante,  p. 
618. 

Canada. — Under  9  Vict.,  c.  90,  the  treas- 
urer need  not  join  with  his  sureties  in  his 
bond.    Wilkes  v.  Clement,  9  U.  C.  Q.  B.  339. 

8.  Liability  of  Surety  during  Term.— Build- 
ing Assoc.  v.  Benson,  2  W.  N.  C.  (Pa.)  541; 
Manufacturers',  etc.,  Sav.,  etc.,  Co.  v.  Odd 
Fellows'  Hall  Assoc.,  48  Pa.  St.  446;  Wilkes  v. 
Clement,  9  U.  C.  Q.  B.  343. 

A  bond,  to  continue  in  force  during  the 
term  of  an  officer,  and  until  "  another  "  officer 
is  appointed,  will  not  remain  in  force  after 
the  reappointment  of  the  original  officer,  the 
term  "another"  not  meaning  in  this  place 
another  person.  Citizens'  Loan  Assoc.  v. 
Nugent,  40  N.  J.  L.  215. 

9.  Liability  Continued  beyond  Term  by  Express 
Words. — As  by  using  the  words  "  whether  of 
the  present  term  forwhich  he  has  been  elected, 
or  of  any  succeeding  terms  to  or  for  which  he 
may  be  elected,"  People's  Bldg.,  etc..  Assoc. 
v.  Wroth,  43  N.  J.  L.  70;  Mutual  Bldg.,  etc.. 
Assoc.  v.  Hammell.  43  N.  J.  L.  7S;  or  by  the 
words  "  or  any  succeeding  terms."  Metro- 
politan Loan  Assoc.  v.  Esche,  75  Cal.  513. 
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IV.  RIGHTS    AND    POWERS  —  1.  In    General  —  Enumeration  of  General  Powers.  — 

Building  associations  generally,  have  the  usual  powers  of  corporations,1  the 
principal  being  the  following:  (i)  To  maintain  perpetual  succession  ;  (2)  to' 
have  a  common  seal ;  (3)  to  sue  and  be  sued  in  their  corporate  name  ;  2  (4)  to 
contract,  grant,  and  receive  and  hold  real  estate  subject  to  the  provisions  of 
the  governing  statute  on  the  subject ;  and  (5)  to  make  by-laws. 

Powers  Dependent  on  Charter.- — A  given  association,  however,  may  have  only  a 
part  of  these  powers,  or  many  others  not  enumerated  above,  according  to  the 
terms  of  its  charter.  It  will,  according  to  the  American  authorities,  have  such 
rights  and  powers  as  are  expressly  conferred  upon  it,3  and  such  others  as  are 
reasonably  necessary  to  the  full  accomplishment  of  the  legislative  intent  in  cre- 
atine: the  association,4  and  no  others.5 

Power  to  Take  Security. — Thus,  as  its  object  is  to  accumulate  gradually  a  fund 
to  loan  to  members,  there  is  implied  the  power  of  taking  security,  insuring  it,, 
and  taking  any  other  steps  necessary  to  preserve  it  and  render  it  available.6 


1.  Have  Powers  of  Corporations  Generally. — 

Martin  v.  Nashville  Bldg.  Assoc.,  2  Coldw. 
(Tenn.)  428. 

As  to  powers  generally,  see  a  paper  read 
before  the  West  Virginia  Bar  Association 
(1895),  by  S.  S.  Greene,  on  the  Origin  and 
Powers  of  Building  and  Loan  Associations, 
2  W.  Va.  Bar  111. 

2.  Actions. — Farmers',  etc.,  Bldg.  Soc.  v. 
Langstaff,  9  U.  C.  Q.  B.  183;  Canada  Perma- 
nent Bldg.  Soc.  v.  Upper  Canada  Bank,  10 
Grant's  Ch.  (U.  C.)  203;  Essex  Bldg.  Soc.  v. 
Beeman,  19  U.  C.  Q.  B.  509. 

If  the  association  is  misnamed  in  an  equity 
suit,  the  defect  may  be  cured  by  amendment 
even  at  the  hearing.  Hoboken  Bldg.  Assoc. 
v.  Martin,  13  N.  J.  Eq.  427.  See  also  the 
title  Names. 

Suits  on  Contracts  Hade  before  Incorporation. 
— The  right  to  sue  on  contract  rights  existing 
before  incorporation  may  be  given  in  the 
charter.  Such  a  provision  affects  the  remedy 
only.  Stein  v.  Indianapolis  Bldg.  Loan  Fund, 
etc.,  Assoc.,  18  Ind.  237,  81  Am.  Dec.  353. 

3.  Express  Powers. — See  the  title  Corpora- 
tions. Where  the  constitution  provided  that 
"  no  bill  shall  contain  more  than  one  subject, 
and  the  name  shall  be  clearly  expressed  in  its 
title,"  the  words  "  and  other  purposes  "  added 
to  the  title  of  a  bill  defining  the  objects  of 
building-association  corporations  are  a  nul- 
lity, and  only  those  powers  expressly  granted 
exist.  Lincoln  Bldg.,  etc.,  Assoc.  v.  Gra- 
ham, 7  Neb.  179;  Lincoln  Bldg.,  etc.,  Assoc. 
v.  Benjamin,  7  Neb.  181. 

4.  What  Powers  Implied. — Simpson  v.  Green- 
field Bldg..  etc.,  Assoc.,  38  Ohio  St.  349;  Man- 
ufacturers', etc.,  Sav.,  etc.,  Co.  v.  Conover, 
5  Phila.  (Pa.)  18. 

Only  the  powers  necessary  for  the  con- 
venient prosecution  of  the  authorized  busi- 
ness of  the  association  are  impliedly  granted. 
Ashland,  etc.,  Co.  v.  Centralia,  etc.,  Assoc.,  9 
Luz.  Leg.  Reg.  (Pa.)  41.  See  also  the  title 
Corporations  for  a  discussion  of  the  implied 
powers  of  corporations  according  to  the 
English  and  American  authorities. 

5.  Change  of  Scope — Diversion  of  Funds. — 
Even  a  majority  of  the  stockholders  of  a 
building  association  cannot  divert  the  funds 
of  the  association  from  the  purpose  defined 
by  its  charter.  Arling  v.  Kenton  Bldg.,  etc., 
Assoc.,  26  Am.  L.  Reg.  N.  S.  273. 


A  building  and  loan  association  incorpo- 
rated under  the  Ohio  Act  of  1868  has  not  the 
power  to  refuse  to  loan  its  funds  to  its  mem- 
bers; nor  to  establish  such  rules  and  regula- 
tions, or  so  conduct  its  business, as  to  prevent 
the  loan  of  its  funds  to  a  member  who  bids 
the  highest  premium  therefor;  nortoborrow 
money  for  the  purpose  of  lending  it;  nor  to 
divide  or  distribute  its  funds  among  its 
members  in  advance  of  the  distribution  at 
the  winding  up  of  the  corporation;  nor  to 
traffic  in  shares  of  its  own  stock.  State  v. 
Oberlin  Bldg.,  etc.,  Assoc.,  35  Ohio  St.  258. 

6.  Taking  Security  and  Insuring  Property. — A 
building  and  loan  association  which  has 
loaned  money  and  secured  the  same  by  a 
mortgage  upon  property  of  the  borrower 
may,  through  its  agents,  enter  into  an  agree- 
ment to  insure  improvements  upon  such  prop- 
erty; and  if  it  fails  to  carry  out  the  agree- 
ment, and  the  improvements  are  destroyed 
by  fire,  the  borrower  may  maintain  an  action 
for  damages.  Chicago  Bldg.  Soc.  v.  Crowell, 
65  111.  453.  In  this  case  Scott,  J.,  said:  "The 
company  was  expressly  authorized  and  em- 
powered by  the  act  of  the  legislature  to 
make  loans  and  provide  for  the  security  of 
the  same  on  real  estate,  as  well  upon  im- 
proved as  upon  unimproved  property.  As 
an  incident  to  security  upon  improved  real 
estate,  no  reason  is  perceived  why  it  may 
not  be  regarded  as  within  the  powers  granted 
that  the  corporation  should  have  the  right  to 
contract  for  insurance  on  the  improvements 
on  the  property,  to  make  more  available  and 
certain  their  security,  and  such  a  contract 
would  be  for  the  benefit  of  the  company." 

Evenif  theagentof  the  insurance  company 
had  been  instructed  not  to  insure  mortgaged 
interest,  this  will  not  affect  the  validity  of 
the  insurance  contract,  the  general  principles 
of  agency  governing.  Woodbury  Sav.  Bank, 
etc..  Assoc.  v.  Charter  Oak  F.  &  M.  Ins.  Co., 
31  Conn.  517;  Millville  Mut.  M.  &  F.  Ins.  Co. 
v.  Mechanics',  etc.,  Bldg.,  etc.,  Assoc.,  43  N. 
J.  L.  652. 

Paying  Prior  Mortgage. — The  directors  of  a 
building  society  who  have  made  a  loan  on  a 
second  mortgage  of  a  leasehold  colliery  may 
borrow  to  pay  the  first  mortgage,  and  may 
then  enter  into  possession  of  the  mortgaged 
property,  and  pay  out  of  the  assets  of  the 
society  the  rents  reserved  by  the  lease  and 
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Power  to  Coutraot,  Generally. — From  its  general  power  to  contract  flows  the  right 
of  making,'  buying,  and  selling  negotiable  paper,  so  long  as  such  operations 
are  incidental  to  its  business  and  do  not  constitute  the  exercise  of  banking  or 
other  unauthorized  powers  foreign  to  its  nature.2 

Power  to  Compromise. — A  building  association,  acting  in  good  faith  and  reason- 
ably, may  compromise  with  a  member,  and  release  him  from  further  obligation 
to  the  association,  whether  the  indebtedness  be  for  a  loan  or  on  subscription.3 

Power  to  Make  Assignment  for  Creditors. — It  Can  make  an  assignment  for  the 
benefit  of  creditors,4  unless  deprived  of  this  right  by  act  of  the  state.5 

Ultra  Vires  Acts.  — The  general  principles  of  the  law  of  ultra  vires  apply  to  the 
contracts  of  building  and  loan  associations,6  and,  subject  to  the  various  modi- 
fications elsewhere  laid  down,  it  may  be  said  that  if  the  contract  in  question  is 
not  prohibited  by  express  law,  nor  contrary  to  public  policy,  but  merely  in 
excess  of  the  powers  granted  to  the  corporation,  it  is  enforceable  if  exe- 
cuted on  both  sides,  or  on  the  side  of  either  the  corporation  7  or  the  other 


the  proper  expenses  of  maintaining  and  work- 
ing the  colliery  .without  rendering  themselves 
liable  for  such  expenditure.  They  cannot, 
however,  pay  the  arrears  of  wages  due  from 
the  formerowner.  Sheffield,  etc.,  Permanent 
Bldg.  Soc.  v.  Aizlewood,  44  Ch.  Div.  412. 

L  Making  Commercial  Paper. — Davis  z/.West 
Saratoga  Bldg.  Union  No.  3,  32  Md.  285; 
Jackson  v.  Myers,  43  Md.452. 

A  demurrer  to  a  declaration  on  a  note,  on 
the  ground  that  a  building  association  cannot 
make  a  note,  was  overruled  in  Snarr  v.  To- 
ronto Permanent  Bldg.,  etc.,  Soc,  29  U.  C. 
Q.  B.  317. 

Seal.— An  illustration  on  a  note,  similar 
to  a  seal,  but  added  apparently  to  authen- 
ticate it,  does  not  render  it  a  sealed  instru- 
ment.   Muth  v.  Dolfield,  43  Md.  466. 

2.  Buying  and  Selling  Commercial  Paper. — 
Cooper  v.  Oriental  Sav.,  etc.,  Assoc.,  100 
Pa.  St.  402;  Societe  Permanente  Dist.  d'lber- 
ville,  4  L.  N.  (Can.)  269.  See  also  the  title 
Banks  and  Banking,  vol.  3,  p.  792. 

The  making  of  an  ordinary  loan,  the  pre- 
mium being  deducted  in  advance,  is  not  a 
"  discounting  "  within  the  constitutional  pro- 
hibition against  the  formation  of  corporations 
to  exercise  such  powers.  Schober  v.  Accom- 
modation Sav.  Fund,  etc.,  Assoc.,  35  Pa.  St. 
223;  Mutual  Sav.  Fund,  etc.,  Assoc.  v.  See- 
miller,  35  Pa.  St.  225,  note,  3  Phila.  (Pa.)  115; 
Ashland  Banking  Co.  v.  Centralia  Mut.  Sav. 
Fund,  etc.,  Assoc.,  1  Kulp  (Pa.)  38;  State  v. 
Oberlin  Bldg..  etc..  Assoc.,  35  Ohio  St.  258; 
Forrest  City  United  Land,  etc.,  Assoc.  v.  Gal- 
lagher, 25  Ohio  St.  208;  Blakeley  v.  El  Paso 
Bldg.,  etc.,  Assoc.  (Tex.  Civ.  App.  1894),  26 
S.  W.  Rep.  292;  Anderson  v.  Cleburne  Bldg., 
etc.,  Assoc.  (Tex.  App.  1890),  16  S.  W.  Rep. 
298.  See  also  the  title  Banks  and  Banking, 
vol.  3,  p.  841. 

Investing  in  Notes. — A  building  association 
may  invest  its  surplus  funds  in  notes,  but 
may  not  buy  or  sell  them  as  a  business. 
Manufacturers',  etc.,  Sav.,  etc.,  Co.  v.  Con- 
over,  5  Phila.  (Pa.)  18. 

3.  Compromises. — State  v.  Oberlin  Bldg., etc., 
Assoc.,  35  Ohio  St.  258. 

Such  a  transaction  will  not  be  rescinded, 
the  parties  acting  in  good  faith,  because  the 
member  was  paid  more  than  he  would  have 
received  on  a  pro  rata  distribution  of  the 
assets.    Wangerien  v.  Aspell,  47  Ohio  St.  250. 


4.  Assignment  in  Insolvency. — 1  University 
Law  Review  49;  Callahan's  Appeal,  124  Pa. 
St.  138. 

But  where  the  winding  up  of  a  building 
association  becomes  desirable,  it  has  been 
decided  in  Pennsylvania  that  the  proper 
course  is  through  a  court  of  equity  by  means 
of  a  receiver,  and  not  by  an  assignment  of 
its  property  under  the  insolvency  laws  to  an 
assignee  for  the  benefit  of  creditors.  In  re 
National  Sav.,  etc.,  Assoc.,  9  W.  N.  C.  (Pa.) 
79- 

5.  In  Illinois  it  is  provided  by  statute  that, 
in  case  of  the  insolvency  of  a  building  and 
loan  association,  the  court  may  decree  a  dis- 
solution of  the  association  and  the  distribu- 
tion of  the  assets,  and  may  appoint  a  receiver 
with  full  power  to  do  all  acts  necessary  to 
close  its  affairs  and  for  the  distribution  of 
its  assets.  1  Starr  &  Curt.  111.  Stat.  (1896), 
p.  1052,  §  124.  And  it  appears  that  this  statute 
deprives  the  building  and  loan  association  of 
the  power  to  make  voluntary  assignments 
for  the  benefit  of  creditors.  Manning  v. 
Northwestern  Loan,  etc.,  Assoc.,  11  Nat. 
Corp.  Rep.  29.  See  also  the  opinion  of  the 
Assistant  Attorney-General  of  Illinois,  1 
University  Law  Review  49, where  it  is  pointed 
out  that  a  substantially  similar  statute  exists 
in  New  York,  with  probably  a  like  effect. 

6.  Ultra  Vires.  —  Compagnie  de  Villas  du 
Cap  Gibraltar  v.  Hughes,  11  Can.  Sup.  Ct. 
537.    See  the  title  Ultra  Vires. 

7.  Contract  Executed  on  One  Side. — On  a  suit 
by  a  building  and  loan  association  to  fore- 
close a  mortgage,  it  is  no  defense  that  it 
secures  a  loan  made  to  a  member  for  the 
benefit  of  a  corporation  which  could  not  be- 
come a  member,  there  being  no  special  statu- 
tory prohibition  against  corporations  being 
members.  Kadish  v.  Garden  City  Equitable 
Loan,  etc.,  Assoc.,  151  111.  531,  where  the 
court  by  Wilkin,  J  said:  "  While  a  contract 
ultra  vires  remains  executory,  courts  will  in- 
terfere to  prevent  its  enforcement,  or,  on  the 
application  of  a  shareholder  or  other  author- 
ized persons,  prevent  its  execution;  but  when 
it  has  been  carried  into  effect,  and  the  corpo- 
ration has  received  the  benefit  of  it,  it  cannot 
plead  the  excess  of  its  power  in  discharge  of 
its  liability,  *  *  *  and  if  the  other  party  has 
had  the  benefit  of  a  contract  fully  performed 
by  the  corporation,  he  will  not  be  heard  to 
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party;1  but  if  wholly  executory,  it  is  not  enforceable.3  If  contrary  to  public 
policy  or  prohibited  by  a  statute  forbidding  the  contract  in  question,  the 
contract,  save  in  certain  excepted  cases,3  cannot  be  enforced.4 

2.  To  Make  By-laws. — A  building  association  has  the  incidental  power  of  mak- 
ing by-laws  and  amending  or  repealing  them  when  made.5  Such  by-laws  in  order 
to  be  valid,  must  be  reasonable,6  not  contrary  to  the  law  7  or  the  charter,8 


object  that  the  contract  and  performance 
were  not  within  the  legitimate  powers  of  the 
corporation.  *  *  *  All  the  decisions  on  this 
question  naturally  rest  upon  the  rule  'that 
where  a  party  has  accepted  and  made  his 
own  the  benefit  of  a  contract,  he  has  estopped 
himself  from  denying  in  the  courts  the  valid- 
ity of  the  instrument  by  which  those  benefits 
came  to  him.'     2  Parsons  on  Contracts  790." 

Contract  Violating  By-laws. — It  is  no  defense 
to  a  suit  for  dues,  interest,  or  fines,  that  the 
defendant  holds  more  shares  than  the  by- 
laws allow,  there  being  no  statutory  prohibi- 
tion. Hagerman  v.  OhioBldg.,  etc.,  Assoc., 
25  Ohio  St.  186. 

Loaning  Contrary  to  Law. — Nor  can  a  bor- 
rower or  his  creditors  defend  against  liabil- 
ity on  a  loan  on  the  ground  that  there  was  a 
lending  on  more  shares  than  was  allowed  by 
law.  Building  Assoc.  v.  Arbeiter  Bund,  6 
Ohio  L.  Bui.  823. 

Loans  to  Nonmembers. — One  cannot  defend 
against  a  note  on  the  ground  that  the  plain- 
tiff exceeded  its  powers  in  loaning  to  him,  he 
being  a  nonmember.  Poock  v.  Lafayette 
Bldg.  Assoc.,  71  Ind.  357. 

Loans  Contrary  to  By-law. — The  lending  of 
money  being  an  object  of  a  building  associa- 
tion under  the  Alabama  statute,  such  a  lend- 
ing is  not  ultra  vires  although  in  contraven- 
tion of  the  by-laws.  Kelly  v.  Mobile  Bldg., 
etc.,  Assoc.,  64  Ala.  501. 

Contract  before  Stock  Subscribed  for. — Where 
one  has  dealt  with  an  association  and  incurred 
liability  towards  it,  he  cannot  set  up  the  de- 
fense of  ultra  vires  in  the  absence  of  a  direct 
prohibition  of  the  contract  in  question.  Thus, 
there  being  no  law  positively  requiring  all 
capital  stock  to  be  taken  before  the  associa- 
tion begins  business,  the  fact  that  it  has  not 
been  taken  cannot  be  set  up  by  one  contract- 
ing with  the  association.  Massey  v.  Citizens' 
Bldg.,  etc.,  Assoc.,  22  Kan.  624;  Morrison  v. 
Dorsey,  48  Md.  461. 

1.  Kadish  v.  Garden  City  Equitable  Loan, 
etc.,  Assoc.,  151  111.  531. 

2.  Executory  Contract.— An  executory  con- 
tract between  a  building  association  incorpo- 
rated under  the  Ohio  Act  of  May  9,  1868,  and 
one  of  its  members  in  respect  to  shares 
claimed  by  him  in  his  own  right,  and  in  ex- 
cess of  twenty  shares,  the  maximum  number 
which,  under  the  statute,  a  member  may  hold 
in  his  own  right,  is  ultra  vires  and  cannot  be 
enforced  by  action.  Simpson  v.  Building, 
etc.,  Assoc.,  38  Ohio  St.  349. 

3.  See  the  title  Ultra  Vires. 

4.  Contract  Contrary  to  Public  Policy. — If  a 
building  association  chartered  under  the 
Pennsylvania  law  of  1859,  violates  it  by  bor- 
rowing money  from  banks  or  others  for  the 
purpose  of  loans,  or  by  fixing  a  minimum 
rate  of  premium  below  which  it  will  accept 


no  bid,  and  a  particular  loan  is  effected  there- 
by, this  may  be  set  up  as  a  defense  in  an  ac- 
tion against  a  borrowing  member.  It  was  so 
held  where  one  had  taken  a  loan  at  a  premium 
of  twenty-four  dollars,  that  being  the  mini- 
mum premium  fixed  by  the  association. 
Stiles's  Appeal,  95  Pa.  St.  122. 

Loans  to  Nonmembers. — A  contract  with  a 
Minnesota  building  association,  by  which  it  is 
to  evade  the  statutes  which  expressly  pro- 
hibit loans  to  nonmembers,  and  to  loan  its 
funds  to  a  person  not  a  member  or  a  share- 
holder, is  invalid  and  not  enforceable. 
National  Investment  Co.  v.  National  Sav., 
etc.,  Assoc.,  49  Minn.  517. 

Security. — A  building  association  was  ex- 
pressly restricted  to  first  mortgage  security, 
but  had  power  to  release  part  of  any  property 
held  as  security,  if  the  remainder  was  suffi- 
cient. It  lent  on  such  security  seventeen 
thousand  pounds.  Subsequently  the  bor- 
rower received  a  further  loan  from  an  indi- 
vidual of  six  thousand  pounds  on  the  security 
of  the  same  property,  the  member  mortgag- 
ing the  same  to  the  individual  and  the  society 
joining  in  the  mortgage  in  order  to  postpone 
its  own  mortgage  to  that  of  the  individual. 
The  six  thousand  pounds  were  then  handed 
over  to  the  society,  which  gave  credit  on  the 
original  indebtedness  of  seventeen  thousand 
pounds.  It  was  held  that  the  act  of  the  so- 
ciety was  ultra  vires  and  not  binding  upon  it, 
and  that  the  society  had  a  first  lien  on  the 
property  for  eleven  thousand  pounds  still 
due.  Portsea  Island  Bldg.  Soc.  v.  Barclay 
(1894),  3  Ch.  86. 

Discounting  Notes. — If  the  constitution  ex- 
pressly forbids  all  corporations  except  bank- 
ing companies  from  exercising  banking 
powers,  a  building  association  cannot  recover 
on  a  note  discounted  by  it.  Manufacturers', 
etc.,  Sav.,  etc.,  Co.  v.  Conover,  5  Phila.  (Pa.) 
18;  Anderson  v.  Cleburne  Bldg.,  etc.,  Assoc. 
(Tex.  App.  1890),  16  S.  W.  Rep.  298. 

5.  Power  to  Make  By-laws. — Pioneer  Sav., 
etc.,  Co.  v.  Brockett,  58  111.  App.  204;  Pioneer 
Sav.,  etc.,  Co.  v.  Miller,  58  111.  App.  211;  Mc- 
Keown  v.  Building  Assoc.,  5  Ohio  L.  Bui.  52; 
Heptasoph  Bldg.,  etc..  Assoc.  v.  Linhart,  4 
Pa.  Dist.  Rep.  620.  See  also  the  title  By- 
laws. 

6.  Must  Be  Reasonable.  —  Heinbokel  v.  Na- 
tional Sav.,  etc.,  Assoc.,  58  Minn.  340. 

7.  Must  Be  Legal. — Columbia  Bldg.,  etc., 
Assoc.  v.  Bollinger,  12  Rich.  Eq.  (S.  Car.) 
124,  78  Am.  Dec.  463. 

8.  Must  Be  Consistent  with  Charter. — Holyoke 
Bldg.,  etc..  Assoc.  v.  Lewis,  1  Colo.  App.  127; 
Martin  v.  Nashville  Bldg.  Assoc.,  2  Coldw. 
(Tenn.)  418. 

Where  the  charter  provides  for  a  division 
whenever  the  shares  in  any  series  are  worth 
two  hundred  dollars,  the  time  of  division  can- 
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nor  opposed  to  public  policy.* 

Enactment  and  Construction. — They  must  be  made  in  the  mode  pointed  out  by 
the  charter  or  the  general  law,  but  if  otherwise  adopted  may  become  binding 
on  the  ground  of  estoppel.2  In  construing  them  the  ordinary  rules  will  be 
applied.3  By-laws  are  binding  on  all  members,4  whether  they  have  notice  or 
not.5 

Vested  Rights  Protected.  —  By-laws  cannot,  however,  interfere  with  vested 
rights.6 

3.  To  Loan  Money — To  Members. — The  object  of  a  building  association  is  the 
loaning  of  money  for  certain  purposes  to  members;  hence  the  power  to  loan 
to  members  is  implied.7 


not  be  postponed  by  a  by-law  providing  that 
the  money  in  the  treasury  shall  be  paid  to  the 
highest  bidder  in  the  series.  Such  a  by-law 
is  void.  Rodgers  v.  Southwestern  Mut.  Sav. 
Fund,  etc.,  Assoc.,  7  W.  N.  C.  (Pa.)  95. 

Forced  Withdrawals. — Where  the  articles  of 
incorporation  provide  that  the  funds  are  to  be 
divided  upon  the  termination  of  the  corpora- 
tion, a  member  cannot,  under  a  by-law,  be 
forced  to  withdraw.  Bergman  v.  St.  Paul 
Mut.  Bldg.  Assoc.  No.  r,  29  Minn.  275. 

1.  See  the  title  By-laws. 

2.  By-laws  Binding  by  Estoppel.  —  National 
Sav.  Fund,  etc..  Assoc.  v.  Robinson,  46  Leg. 
Int.  (Pa.)  5,  19  Phila.  (Pa.)  358. 

A  member  of  a  building  association  who 
for  many  years  has  recognized  the  validity  of 
the  by-laws,  and  onthe  faith  of  whose  conduct 
others  have  been  induced  to  act,  cannot  be 
heard  to  question  the  mode  of  their  adoption. 
Morrison  v.  Dorsey,  48  Md.  461. 

A  member  cannot  resist  the  payment  of 
dues,  fines,  etc.,  on  the  ground  that  the  by- 
laws have  not  been  adopted,  where  they  have 
been  recorded,  acted  on,  and  enforced.  Ha- 
german  v.  Ohio  Bldg.,  etc.,  Assoc.,  25  Ohio 
St.  186. 

3.  Monumental  Permanent  Bldg.,  etc.,  Soc. 
v.  Lewin,  38  Md.  445.  See  also  the  title  By- 
laws. 

4.  Binding  on  Members. — Watson  v.  Bendigo 
Permanent  Loan,  etc.,  Soc,  10  Victorian  L. 
Rep.  26. 

A  clause  in  a  charter  giving  "  the  force  and 
effect  of  legal  enactment  "  to  "the  constitu- 
tion and  by-laws"  is  declaratory  only.  Martin 
v.  Nashville  Bldg.  Assoc.,  2  Coldw.  (Tenn.) 
428. 

A  member  by  joining  an  association  con- 
tracts to  be  governed  by  its  by-laws  in  so  far 
as  they  are  reasonable  and  not  opposed  to 
statutory  provisions  regulating  building  as- 
sociations. Heinbokel  v.  National  Sav.,  etc., 
Assoc.,  58  Minn.  340. 

5.  Notice  to  Members  Unnecessary. — Pawlick 
v.  Homestead  Loan  Assoc.,  15  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  427.  See  also  the  title  By- 
laws. 

But  it  has  been  held  that  a  member  is  not 
bound  to  take  notice  of  a  modification  of  the 
by-iaws  with  respect  to  withdrawal  rights 
contained  simply  in  the  record  of  the  com- 
pany, since  by  his  membership  he  has  a  right 
to  treat  the  by-laws  handed  to  him  on  his  be- 
coming a  member  as  the  only  ones  of  the  com- 
pany. McKenney  v.  Diamond  State  Loan 
Assoc.,  8  Houst.  (Del.)  557. 


6.  By-laws  cannot  Control  Vested  Bights. — 

Where  the  by-laws  at  the  time  a  member  be- 
came such  provided  that  "  all  nonborrowing 
stockholders  wishing  to  withdraw  shall  be 
privileged  so  to  do  upon  giving  notice  to  the 
directors  of  his  or  her  intention,  and  shall  be 
entitled  to  receive  the  amount  of  instalments 
actually  paid  in,  without  interest,"  it  was 
held  that  such  a  member  had  a  right  to  with- 
draw which  the  corporation  could  not  take 
away,  although  the  power  to  alter,  amend,  or 
repeal  by-laws  was  granted  in  the  charter. 
Holyoke  Bldg.,  etc.,  Assoc.  v.  Lewis,  I  Colo. 
App.  127;  the  court,  by  Richmond,  P.J.,  say- 
ing: "  When  that  by-law  was  adopted  it  was  as 
much  the  law  of  the  corporation  as  if  its  pro- 
visions had  been  part  of  the  charter.  But 
it  is  insisted  that  the  corporation  could  alter, 
amend,  add  to,  or  repeal  by-laws  before  made, 
and  that  by  virtue  of  this  authority  Lewis 
is  precluded  or  estopped  from  asserting  his 
right  under  the  article  mentioned.  *  *  *  No 
private  corporation  can  repeal  a  by-law  so  as 
to  impair  rights  which  have  been  given,  and 
become  vested  by  virtue  of  a  by-law  after- 
wards repealed.  All  by-laws  must  be  reason- 
able and  consistent  with  the  general  principles 
of  the  laws  of  the  land,  which  are  to  be  deter- 
mined by  the  court  when  a  case  is  properly 
before  them.  But  a  by-law  that  will  disturb 
a  vested  right  is  not  such."  See  also  Eyre  v. 
Building  Assoc.,  17  Leg.  Int.  (Pa.)  148. 

By-law  Binds  Surety  on  Bond. — By-laws  de- 
fining the  duties  of  the  secretary  become  part 
of  a  contract  of  a  surety  on  his  bond.  Hum- 
boldt Sav.,  etc.,  Soc.  v.  Wennerhold,  81  Cal. 
528. 

7.  Loans  to  Members. — Thus  the  object  of 
an  association  as  stated  in  the  act  of  incor- 
poration was  "the  accumulation  of  a  fund 
by  small  monthly  instalments  to  enable  its 
members  to  purchase  real  estate,  erect  build- 
ings, redeem  mortgages,  satisfy  ground 
rents,  loan  money,  pay  taxes,  and  effect 
other  similar  purposes."  It  was  claimed  on 
behalf  of  the  defendant  that  the  charter  did 
not  confer  power  upon  the  corporation  to 
loan  money;  that  it  had  authority  only  to 
accumulate  funds  by  small  monthly  instal- 
ments; that  by  the  terms  of  the  charter  it 
was  the  members  and  not  the  corporation 
who  were  enabled  to  "build  houses,"  etc. 
But  the  court  held  otherwise:  "What  was 
the  fund  accumulated  for?  To  enable  its 
members  to  do  certain  things  specified  in  the 
charter.  How  could  it  enable  them  to  do- 
these  things?    By  loaning  them  money  from 
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To  Nonmembers. — If  the  money,  not  being  called  for  by  stockholders,  is  loaned 
to  outsiders,  the  borrowers  are  bound  to  repay  it ;  but,  as  the  legal  effect  of  the 
transaction  is  the  same  as  though  it  were  between  individuals,  no  advantage 
can  be  had  of  exemptions  from  the  usury  law,  unless  the  power  to  loan  to 
strangers  on  the  same  terms  as  members  is  given  by  statute.1 

4.  To  Borrow  Money— a.  The  Right  TO  Borrow— (i)  English  Rule— 
Doctrine  Previous  to  Statute. — In  England,  previous  to  the  statute  on  the  subject, 
a  building  society  had,  in  the  absence  of  a  rule  granting  the  power,  no 
authority  to  borrow  money.2  The  power  could,  however,  be  conferred  by  a 
rule  to  that  effect.3  It  was  at  first  held  that,  in  order  to  be  operative,  such 
a  rule  must  set  a  definite  limit  to  the  amount  to  be  borrowed;  otherwise  it 
was  void.4    This  doctrine  was,  however,  finally  repudiated,  and  a  rule  allowing 


its  accumulated  fund.  By  fair  implication 
it  was  one  of  the  purposes  of  the  charter, 
and  one  of  the  powers  intended  to  be  con- 
ferred upon  the  company  by  it,  to  loan  its 
accumulated  fund  to  its  members."  Massey 
v.  Citizens'  Bldg.,  etc.,  Assoc.,  22  Kan.  624. 

Statutes. —  The  power  is  sometimes  ex- 
pressly given  by  statute,  as  in  Connecticut, 
Delaware,  Indiana,  Nebraska,  New  Hamp- 
shire, New  Jersey,  Mississippi,  Montana, 
Tennessee,  Utah,  Virginia,  Washington,  Wy- 
oming. 

Loan  Contrary  to  By-law. — Even  though  the 
loaning  in  question  is  contrary  to  a  by-law, 
the  act  is  not  ultra  vires.  Kelly  v.  Mobile 
Bldg.,  etc.,  Assoc.,  64  Ala.  501. 

1.  Loans  to  Nonmembers. — Cutbill  v.  King- 
dom, 1  Exch.  505;  Mechanics',  etc.,  Mut.  Sav. 
Bank,  etc.,  Assoc.  v.  Wilcox,  24  Conn.  147; 
Mechanics',  etc.,  Mut.  Sav.  Bank,  etc.,  Assoc. 
v.  Meriden  Agency  Co.,  24  Conn.  159;  St. 
Joseph,  etc.,  Loan,  etc.,  Assoc.  v.  Thomp- 
son, 19  Kan.  321;  Union  Bldg.  Loan  Assoc.  v. 
Masonic  Hall  Assoc.,  29  N.  J.  Eq.  392;  Wol- 
bach  v.  Lehigh  Bldg.  Assoc.,  84  Pa.  St.  217. 

But  in  Indiana  it  is  held  that  the  borrower 
is  estopped  to  set  up  usury.  Poock  v.  La- 
fayette Bldg.  Assoc.,  71  Ind.  357. 

Canada. —  Building  societies  may  loan  to 
nonmembers  and  take  security.  Freehold 
Loan,  etc.,  Soc.  v.  Farrell,  31  U.  C.  C.  P.  453. 
So  often  provided  by  statute.  Green  v. 
Hamilton  Provident  Loan  Co.,  31  U.  C.  C.  P. 
574- 

Traffic  in  Its  Shares. — A  building  association 
cannot  traffic  in  its  own  shares  as  a  means  of 
making  loans  to  strangers.  State  v.  Oberlin 
Bldg.,  etc.,  Assoc.,  35  Ohio  St.  258. 

2.  Power  to  Borrow. — In  re  Professional, 
etc.,  Ben.  Bldg.  Soc,  L.  R.  6  Ch.  856,  25  L. 
T.  N.  S.  397;  Murray  v.  Scott,  L.  R.  9  App. 
552. 

One  who  has  lent  to  a  society  which  has 
no  rule  authorizing  it  to  borrow  cannot,  on 
the  ground  that  he  is  a  creditor,  obtain  a 
winding-up  order.  In  re  National  Perma- 
nent Ben.  Bldg.  Soc,  L.  R.  5  Ch.  309;  Ex  p. 
Williamson,  22  L.  T.  N.  S.  284;  Blackburn 
Ben.  Bldg.  Soc.  v.  Cunliffe,  52  L.  J.  Ch.  92. 

If  a  rule  exists,  but  was  not  regularly  cer- 
tified by  the  registrar,  there  is  no  right  to 
borrow,  and  one  loaning  cannot  enforce  his 
claim  against  the  society.  Coetmor  Ben. 
Bldg.  Soc,  51  L.  T.  253. 

3.  Power  Conferred  by  Rule. — Laing  v.  Reed, 
L.  R.  5  Ch.  4. 


A  rule  providing  that  the  society  "  is  es- 
tablished for  the  purpose  of  raising,  by 
monthly  subscriptions  and  deposits  on  loans, 
a  fund  to  make  advances  to  members  of  the 
value  of  their  shares,"  etc.,  allows  borrowing 
from  nonmembers  as  well  as  members,  and 
the  directors  can  borrow  under  this  rule,  an- 
other rule  providing  that  they  shall  meet  at 
specified  times  "for  the  purpose  of  conduct- 
ing the  business  of  the  society."  In  re 
Mutual  Aid  Permanent  Ben.  Bldg.  Soc, 
29  Ch.  Div.  182,  affirmed  in  30  Ch.  Div.  434, 
13  Am.  &  Eng.  Corp.  Cas.  643.  So  in  Canada 
under  statute.  Societe  de  Construction  du 
Canada,  1  Q.  B.  R.  73. 

4.  Former  Doctrine — Rule  Setting  No  Limit 
Void.— Laing  v.  Reed,  L.  R.  5  Ch.  4;  In  re 
Guardian  Permanent  Ben.  Bldg.  Soc,  23  Ch. 
Div.  440. 

The  rules  of  a  society  made  no  express 
provision  as  to  borrowing,  but  stated  that 
persons  merely  joining  the  society  to  invest 
or  deposit  money  should  "  not  be  entitled  to 
vote  at  any  general  meetings,  nor  be  called 
upon  to  serve  any  office,"  and  "  investors  not 
in  the  building  branch"  might  withdraw  de- 
posits on  one  month's  notice,  and  should  be 
entitled  to  interest;  and  also  provided  that  a 
member  who  had  received  his  advance  should 
be  held  as  legally  discharged  from  all  connec- 
tion with  the  society  as  soon  as  he  had  dis- 
charged all  subscriptions  and  moneys  due 
from  him  on  account  of  his  shares,  according 
to  the  rules.  The  directors  received  deposits 
from  nonmembers,  giving  them  books  con- 
taining printed  rules  which  provided  that  the 
general  rules  of  the  society  should  be  binding 
upon  all  depositors.  It  was  subsequently 
wound  up,  and  the  advanced  shareholders 
redeemed  their  shares.  The  court  held,  on 
the  foregoing  facts,  that  the  rules  of  the  so- 
ciety did  not  authorize  borrowing  from  non- 
members;  but  if  they  did,  no  limit  being  set, 
they  were  illegal,  and  the  depositors  could 
not  have  a  call  made  on  members  to  pay 
them ;  also  that  the  depositors  were  bound  by 
the  general  rules  by  which  advanced  holders 
were  discharged  on  the  payment  of  their 
dues,  and  hence  on  that  ground  were  pre- 
cluded from  obtaining  a  call  for  their  benefit. 
In  re  Victoria  Permanent  Ben.  Bldg.  Invest- 
ment, etc.,  Soc,  L.  R.  9  Eq.  605,  39  L.  J.  Ch. 
628,  22  L.  T.  N.  S.  777. 

To  the  same  general  effect  is  In  re  Profes- 
sional, etc.,  Ben.  Bldg.  Soc,  L.  R.  6  Ch.  856, 
25  L.  T.  N.  S.  397,  which  held  that  a  rule 
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the  power  to  borrow  generally  held  valid  so  long  as  there  was  nothing  to  show 
that  the  power  did  not  tend  to  carry  out  other  than  the  proper  objects  of  the 
society.1 

statutes. — The  matter  is  now  regulated  by  statute,2  the  provisions  of  which 
have  given  rise  to  some  litigation.3  Now,  as  well  as  formerly,  the  power 
must  be  created  by  rule,  of  which  the  lender,  as  he  derives  all  his  rights  under 
it,  is  bound  to  take  notice.4 

(2)  Rule  in  the  United  States. — In  many  states  the  right  to  borrow  is  ex- 
pressly conferred  by  statute,5  and  the  question  as  to  whether  or  not  the 
power  exists  independently  of  statute  has  not  often  arisen. 

Power  to  Borrow  implied. — The  better  opinion  is  that  there  is  nothing  to  take 
such  associations  out  of  the  rule  governing  corporations  generally,6  and  that 
they  have  the  power  to  borrow  in  order  to  further  the  ends  of  their  incor- 


empowering  trustees  to  borrow  any  money 
that  "may  be  necessary  for  the  purposes  of 
the  society"  set  no  definite  limit  and  was 
illegal. 

1.  Former  Doctrine  Repudiated. — A  rule  al- 
lowing borrowing,  "  as  occasion  may  re- 
quire," but  setting  no  definite  limit,  was  held 
legal,  and  the  dictum  in  Laing  v.  Reed,  L.  R. 
5  Ch.  4,  was  repudiated  by  the  House  of 
Lords  in  Murray  v.  Scott,  L.  R.  9  App.  538. 

2.  English  Statutes.— The  Act  of  6  and  7 
Will.  IV.,  c.  32,  made  no  provisions  for  bor- 
rowing. It  is  now  provided  (57  and  58  Vict., 
c.  47.  §  1, 'Aug.  25,  1894)  that  "the  rules  of 
every  society,  under  the  Building  Societies 
Acts,  established  or  substituting  a  new  set  of 
rules  for  its  existing  rules  after  the  passing 
of  this  act  shall  set  forth  *  *  *  whether  the 
society  intends  to  borrow  money,  and  if  so. 
within  what  limits  not  exceeding  those  pre- 
scribed by  the  Building  Societies  Acts." 
The  acts  referred  to  (37  and  38  Vict.,  c.  42,  § 
15)  provide  that:  "(1)  Any  society  under  this 
act  may  receive  deposits  or  loans,  at  inter- 
est, within  the  limits  in  this  section  provided, 
from  members  or  other  persons,  or  from  cor- 
porate bodies,  joint-stock  companies,  or  from 
any  terminating  building  society,  to  be  ap- 
plied to  the  purposes  of  the  society.  (2)  In 
a  permanent  society  the  total  amount  so  re- 
ceived on  deposit  or  loan  and  not  repaid  by 
the  society  shall  not  at  any  time  exceed  two- 
thirds  of  the  amount  for  the  time  being 
secured  to  the  society  by  mortgages  from  its 
members.  (3)  In  a  terminating  society  the 
total  amount  so  received  and  not  repaid  may 
either  be  a  sum  not  exceeding  such  two- 
thirds,  as  aforesaid,  or  a  sum  not  exceeding 
twelve  months'  subscriptions  on  the  shares 
for  the  time  being  in  force."  The  Act  of 
Aug.  25,  1894  (57  and  58  Vict.,  c.  47,  §  14), 
further  provides:  "  In  calculating  the  amount 
for  the  time  being  secured  to  a  society  under 
the  Building  Societies  Acts  by  mortgages 
from  its  members  for  the  purpose  of  ascer- 
taining the  limits  of  its  power  to  receive 
deposits  or  loans  at  interest,  the  amount 
secured  on  properties,  the  payments  in  re- 
spect of  which  were  upwards  of  twelve 
months  in  arrears  at  the  date  of  the  society's 
last  preceding  annual  account  and  statement, 
and  the  amount  secured  on  properties  of 
which  the  society  had  been  twelve  months  in 
possession  at  the  date  of  such  account  and 


statement,  shall  be  disregarded." 

3.  Limit  Established  by  Rule  within  Statute. 

— Where  the  rule  of  a  society  establishes  a 
limit  within  that  allowed  by  law,  it  can  only 
borrow  up  to  the  limit  so  established  by  rule. 
Looker  v.  Wrigley,  9  Q.  B.  Div.  397. 

In  ascertaining  the  limits  of  a  power  of 
borrowing  under  a  rule  which  provides  that 
"the  total  amount  borrowed  and  not  repaid 
shall  not  at  any  one  time  exceed  two-thirds 
of  the  amount  for  the  time  being  secured  to 
the  society  by  mortgages  from  its  members," 
the  total  amount  borrowed  from  all  sources 
must  be  included,  and  also  the  total  amount 
for  the  time  being  secured  to  the  society  by 
mortgages  from  its  members,  whether  in  re- 
spect of  their  shares  or  otherwise,  and  the 
amount  with  which  this  total  indebtedness  is 
to  be  compared  is  not  the  total  amount  se- 
cured to  the  society  by  mortgages,  but  that 
secured  by  a  particular  class  of  mortgages, 
namely,  mortgages  from  its  members.  In  re 
West  Riding  of  Yorkshire  Permanent  Ben. 
Bldg.  Soc,  45  Ch.  Div.  463. 

Such  amount  is  not  to  be  limited  merely  to 
the  amount  of  principal  secured,  but  covers 
all  loans  due  on  the  members'  securities  at 
the  time  of  the  loans  to  the  society,  whether 
for  principal,  fines,  mortgage,  or  otherwise, 
and  all  instalments  not  then  accrued  due, 
but  secured  by  mortgage  and  outstanding. 
Neath  Bldg.  Soc.  v.  Luce,  43  Ch.  Div.  15S. 

4.  Rule  Necessary  under  Statute. — Murray  v. 
Scott,  L.  R.  9  App.  521,  affirming  In  rc 
Guardian  Permanent  Ben.  Bldg.  Soc,  23  Ch. 
Div.  440,  which  held  that  a  rule  allowing 
directors  to  borrow,  and  providing  that  any 
borrowed  money  shall  be  "a  first  charge  on 
the  funds  and  property  of  the  society,"  gives 
all  creditors  the  right  to  have  the  benefit 
equally  and  pari  passu  of  such  first  charge, 
and  therefore  if  one  have  an  equitable  lien 
through  the  deposit  of  title  deeds  he  must 
give  it  up. 

5.  Power  to  Borrow  Conferred  by  Statute. — As, 
for  instance,  in  California,  Colorado,  Connec* 
ticut,  Idaho,  Michigan,  North  Dakota,  and 
Ohio. 

In  New  York  dues  may  be  paid  in  advance 
and  discount  allowed.  People  v.  Preston, 
140  N.  Y.  549. 

6.  A  business  corporation  has  the  implied 
power  of  borrowing  money.  See  the  title 
Corporations. 
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poration,  even  though  no  such  power  is  conferred  by  the  charter  or  general 
law,  or  recognized  in  the  by-laws.1 

Existence  of  Such  Power  Denied. — Some  courts,  however,  following  the  English 
decisions,  have  denied  the  existence  of  any  implied  power.2 

(3)  The  Contract — Status  of  Parties. — If  the  right  exists  and  is  exercised, 
the  usual  relations  between  lender  and  borrower  exist,3  even  though  the  loan 
be  made  by  a  member  of  the  association.4 

Conditions  in  Contract  Requiring  Notice. — If  the  money  is  to  be  returned  only  on  a 
prescribed  notice,  this  condition  will  be  good,  and  the  statute  of  limitations  will 
not  begin  to  run  until  the  notice  is  given.5 

b.  PURPOSES  OF  the  Borrowing.— Under  the  implied  power  the  bor- 
rowing must  be  strictly  in  aid  of  the  general  purposes  of  the  association,6  as, 
for  instance,  to  pay  off  maturing  shares,  and  thus  prevent  the  withdrawal  of 
funds  from  profitable  investments.7  The  lender  need  not  look  to  the  appli- 
cation of  the  funds.8 


1.  Implied  Power  to  Borrow.  —  Endlich  on 
Building  Associations  (2d  ed.),  §§  297-299; 
Thompson  on  Building  Associations,  p.  113 
et  seq.;  C.  N.  Thompson  in  34  Cent.  L.  J. 
386,  388;  Davis  v.  West  Saratoga  Bldg. 
Union  No.  3,  32  Md.  2S5;  Jackson  v.  Myers, 
43  Md.  452;  Muth  v.  Dolfield,  43  Md.  466; 
North  Hudson  Mut.  Bldg.,  etc.,  Assoc.  v. 
Hudson  First  Nat.  Bank,  79  Wis.  31,  35  Am. 
&  Eng.  Corp.  Cas.  241. 

Receiving  Special  Deposits. — It  has  been  held 
that,  even  in  the  absence  of  a  by-law  author- 
izing it,  the  association  may  receive  money 
on  special  deposit,  or  may  retain  and  pay 
interest  on  instalments  of  interest  instead  of 
paying  them  over  to  the  member.  Heironi- 
mus  v.  Sweeney,  83  Md.  146. 

2.  In  Pennsylvania  and  Ohio  the  power  has 
been  denied,  but  in  the  former  state  the 
point  was  not  directly  before  the  court,  and 
in  the  latter  the  facts  showed  that  the  money 
was  borrowed  by  the  association  partly  with 
a  view  to  trafficking  in  its  own  stock. 
Stiles's  Appeal,  95  Pa.  St.  122;  State  v. 
Oberlin  Bldg.,  etc.,  Assoc.,  35  Ohio  St.  258. 

3.  Relation  between  Lender  and  Borrower. — 
Cris well's  Appeal,  100  Pa.  St.  488;  In  re 
Mutual  Aid  Permanent  Ben.  Bldg.  Soc. ,  30  Ch. 
Div.  434;  Murray  v.  Scott,  L.  R.  9  App.  519, 
overruling,  as  to  this  point,  Laing  v.  Reed, 
L.  R.  5  Ch.  8. 

4.  Loan's  by  Members.  —  Hennighausen  v. 
Tischer,  50  Md.  583. 

Such  a  member  is  a  true  creditor,  and  on 
the  insolvency  can  share  pro  rata  with  other 
creditors  in  preference  to  the  equities  of 
members  as  stockholders.  Criswell's  Ap- 
peal, 100  Pa.  St.  488.  See  also  In  re  West 
Riding  of  Yorkshire  Permanent  Ben.  Bldg. 
Soc,  43  Ch.  Div.  407. 

6.  Notice  by  Lender  to  Association. —  Money 
was  loaned  to  a  building  society  upon  a  writ- 
ten agreement  that  the  sums  lent  should  be 
repayable  after  the  lender  had  given  notice 
of  his  intention  to  withdraw  it,  and  that  no 
money  would  be  paid  out  by  the  society  ex- 
cept on  production  by  the  lender  personally, 
or  by  some  one  with  his  written  authority,  of 
a  loan  pass-book,  given  to  him  when  the  loan 
was  made.  On  such  facts  it  was  held  that 
the  condition  as  to  the  production  of  the 
book  was  a  condition  precedent  to  the  liabil- 


ity of  the  society  to  repay  the  money,  so  that 
until  the  condition  had  been  complied  with 
the  statute  of  limitations  did  not  begin  to 
run  against  the  lender.  Atkinson  v.  Brad- 
ford Third  Equitable  Ben.  Bldg.  Soc,  25  Q. 
B.  Div.  377. 

6.  Purpose  of  Borrowing. — Sheffield,  etc.  .Per- 
manent Bldg.  Soc.  v.  Aizlewood,  44  Ch.  Div. 
412,  where  it  is  held  that  a  building  society 
which  holds  a  second  mortgage  on  a  lease- 
hold colliery  may  borrow  to  redeem  the  first 
mortgage,  to  pay  the  rent  and  run  the  col- 
liery, but  not  to  pay  arrears  of  wages  due 
from  the  mortgagor. 

7.  Borrowing  to  Pay  off  Maturing  Shares. — A 
building  and  loan  association,  the  plan  of 
which  contemplates  the  maturing  of  its  stock 
by  profits  and  accumulation,  and  the  stock  of 
which  is  issued  in  separate  series  at  different 
dates,  has  power,  in  the  absence  of  statute 
or  by-law  to  the  contrary,  to  borrow  money 
to  pay  off  nonborrowing  holders  of  a  partic- 
ular series  of  stock  when  it  attains  its  par 
value.  North  Hudson  Mut.  Bldg.,  etc., 
Assoc.  v.  Hudson  First  Nat.  Bank,  79  Wis. 
42,  35  Am.  &  Eng.  Corp.  Cas.  241.  In  this 
case  the  court,  by  Taylor,  J.,  said  :  "  In  con- 
ducting the  business  of  a  corporation  of  the 
serial  order,  when  a  considerable  portion  of 
the  stockholders  are  not  borrowing  mem- 
bers, it  might  be  not  only  a  just  but  a 
beneficial  way  of  conducting  the  business  to 
loan  the  money  received  in  the  usual  course 
of  business  to  the  members  of  the  corpo- 
ration who  are  willing  to  borrow  the  same 
and  pay  large  premiums  therefor,  and  not 
keep  the  same  on  hand  to  the  detriment  of 
all  the  members,  and  accumulate  it,  in  order 
to  be  prepared  to  pay  off  the  series  of  stock- 
holders, not  being  borrowing  members, 
whose  stock  became  of  its  par  value,  and 
when  the  necessity  for  payment  arrived 
make  a  temporary  loan  to  pay  off  said  mem- 
bers." 

8.  Application  of  Funds.  —  North  Hudson 
Mut.  Bldg.,  etc.,  Assoc.  v.  Hudson  First  Nat. 
Bank,  79  Wis.  31,  35  Am.  &  Eng.  Corp.  Cas. 
241,  which  holds  that  the  corporation  cannot 
avoid  repaying  money  borrowed  ostensibly 
to  pay  off  matured  stock,  on  the  ground  that 
the  stock  had  not  matured,  and  that  the 
money  was  used  for  illegitimate  purposes, 
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in  England  must  Come  within  Rule. — In  England,  as  a  rule  is  necessary,  the  bor- 
rowing must  come  within  the  terms  of  the  rule,1  which  must  provide  for  such 
borrowing  only  as  is  incidental  to  the  purposes  of  the  society.3 

c.  SECURITY. — The  power  to  borrow,  whether  expressed  or  implied,  carries 
with  it  the  power  to  give  security,  as  by  assigning  mortgages  held  by  the  asso- 
ciation.3 

Commercial  Paper. — The  right  to  execute  commercial  paper  is  also  implied.4 
Pledging  Liability  of  Members. — The  directors  cannot  pledge  the  personal  secu- 
rity of  the  members.5 

d.  Unauthorized  Borrowing. — The  usual  principles  of  ultra  vires  apply 
in  the  case  of  unauthorized  borrowing,  whether  there  is  a  total  lack  of  power, 
or  the  limit  be  exceeded,  or  the  purpose  be  illegal.6  Thus  if  the  money  was 
applied  to  the  uses  of  the  association,  it  will  be  estopped  from  setting  up 
a  want  of  authority  if  there  is  no  express  prohibition  against  the  act.7 

Effect  of  Authority  to  Borrow  Granted  after  the  Debt  is  Contracted. — If  the  borrowing 
was  prohibited  at  the  time  the  debt  was  contracted,  no  liability  is  incurred  by 
giving  a  note,  after  the  power  to  borrow  has  been  conferred  by  statute,  to 
secure  the  money  originally  lent.8 


no  knowledge  of  this  fact  being  shown  on  the 
part  of  the  lender. 

But  in  England,  where  trustees  who  were 
authorized  by  a  rule  to  borrow  such  sums  as 
they  thought  proper  and  expedient  "for  the 
purposes  of  the  society,"  the  principal  of 
which  was  the  raising  of  funds  to  enable  the 
members  to  buy  land,  etc.,  borrowed  money 
and  spent  it  for  illegitimate  purposes,  the 
borrower  was  not  allowed  to  recover  against 
the  society.  In  re  Durham  County  Permanent 
Investment,  etc.,  Soc,  L.  R.  12  Eq.  516,  25 
L.  T.  N.  S.  83,  41  L.  J.  Ch.  124. 

1.  Moye  v.  Sparrow,  22  L.  T.  N.  S.  154. 

2.  Rule  must  Be  within  Scope  of  Corporate 
Under  aking. — This  is  well  expressed  in  Laing 
v.  Reed,  L.  R.  5  Ch.  4,  by  Giffard,  L.J.,  as  fol- 
lows :  "  But  what  we  really  have  to  inquire 
on  the  present  occasion  is  this:  first  of  all, 
is  there  any  special  provision  in  the  act  for- 
bidding this  borrowing?  The  answer  is,  no, 
there  is  no  such  provision.  Then,  secondly, 
does  this  rule  merely  provide  a  method  of 
conducting  business,  or  is  it  a  rule  making 
the  society  a  thing  different  from  a  benefit 
building  society  ?  In  my  opinion  it  is  not  a 
rule  making  the  society  a  thing  different  from 
a  benefit  building  society,  but  it  is  merely 
a  rule  laying  down  a  mode  of  conducting  the 
business  of  the  society  which  the  members 
have  thought  fit.  That  being  so,  I  think 
the  demurrer  [to  a  bill  setting  up  the  naked 
fact  of  borrowing,  and  seeking  a  declaration 
that  the  rule  was  void,  and  that  the  society 
might  be  restrained  from  borrowing]  should 
be  allowed."  The  above  statement  was  ex- 
pressly approved  in  the  case  of  Murray  v. 
Scott,  L.  R.  9  App.  537. 

3.  Security. — North  Hudson  Mut.  Bldg., 
etc.,  Assoc.  v.  Hudson  First  Nat.  Bank,  79 
Wis.  31,  35  Am.  &  Eng.  Corp.  Cas.  241;  Quein 
v.  Smith,  108  Pa.  St.  325. 

Alabama. — The  assignment  of  its  mortgages, 
notes,  etc.,  is  forbidden  in  Alabama.  Acts  of 
1892-93,  Act  No.  280,  §  1. 

4.  Commercial  Paper. — Davis  v.  West  Sara- 
toga Bldg.  Union  No.  3,  32  Md.  285. 

5.  Directors  cannot  Pledge  Liability  of  Mem- 
bers,— A  rule  purporting  to  empower  directors 


to  borrow,  so  as  to  bind  not  only  the  associa- 
tion, but  members  personally,  is  ultra  vires,  to 
the  extent  that  the  members  are  only  liable 
for  the  amounts  payable  under  the  rules.  In 
re  West  London,  etc.,  Permanent  Ben.  Bldg. 
Soc.  (1894),  2  Qh.  352. 

A  rule  gave  the  society  power  to  borrow; 
another  one  provided  that  "  If,  on  taking  the 
accounts,  there  appears  to  be  a  deficiency  of 
income,  by  which  the  society  may  be  pre- 
vented from  meeting  its  anticipated  expendi- 
tures and  liabilities,  the  amount  of  such 
deficiency  shall  be  equitably  and  equally 
apportioned  by  the  directors  between  the  in- 
vesting and  borrowing  members,  and  be  paid 
forthwith  by  such  monthly  or  quarterly  instal- 
ments as  the  directors  shall  determine."  It 
was  held  that  this  did  not  enable  the  directors 
to  pledge  the  individual  credit  of  the  mem- 
bers; and  even  if  it  did,  and  was  thus  ultra 
vires,  as  being  inconsistent  with  the  nature  of 
a  building  society,  that  rule  might  be  rejected, 
leaving  the  borrowing  power  conferred  by 
the  other  rule  unaffected.  In  re  Mutual  Aid 
Permanent  Ben.  Bldg.  Soc,  29  Ch.  Div.  182, 
30  Ch.  Div.  434,  13  Am.  &  Eng.  Corp.  Cas. 
638. 

6.  See  the  title  Ultra  Vires  ;  also  supra, 
this  title,  Rights  and  Powers — In  General. 

7.  Estoppel. — Criswell's  Appeal,  100  Pa.  St. 
488;  North  Hudson  Mut.  Bldg.,  etc.,  Assoc. 
v.  Hudson  First  Nat.  Bank,  79  Wis.  31,  35 
Am.  &  Eng.  Corp.  Cas.  241. 

England. — It  is  held  in  England  that  if 
money  be  borrowed  without  authority  and 
used  to  pay  the  debts  of  the  society,  the  lender 
will  be  subrogated  to  the  rights  of  the  origi- 
nal creditors.  Owen  v.  Roberts,  57  L.  T.  Si; 
Blackburn,  etc.,  Ben.  Bldg.  Soc.  v.  Cunliffe, 
29  Ch.  Div.  902  ;  In  re  National  Permanent 
Ben.  Bldg.  Soc,  L.  R.  5  Ch.  309,  22  L.  T.  N.  S. 
284. 

One  who  has  deposited  money  with  an 
association  having  no  power  to  borrow  is  a 
creditor,  and  as  such  entitled  to  apply  for  a 
winding-up  order.  In  re  Queen's  Ben.  Bldg. 
Soc,  L.  R.  6  Ch.  815,  24  L.  T.  N.  S.  346,40  L. 
J.  Ch.  381. 

8.  Subsequent  Authority  to  Borrow. — A  deposit 
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Overdrawing. — The  overdrawing  of  a  bank  account  may  constitute  a  bor- 
rowing.1 

Liability  of  Directors. — Unauthorized  borrowing  may  subject  the  directors  to 
personal  liability.2 

Following  Fund. — The  money  may  be  followed  also  into  the  hands  of  advanced 
members,  if  it  was  used  for  paying  them  off.3 

5.  To  Hold  Land. —  The  scheme  of  the  building  association  does  not  contem- 
plate holding  real  estate.4  Such  a  body  cannot  turn  itself  into  a  freehold 
society,5  and  has  only  such  powers  as  to  the  acquisition  and  holding  of  land  as 
are  reasonably  necessary  to  fully  accomplish  the  results  for  which  it  was  formed. 
Hence  it  may  take  real  estate,  if  necessary,  to  secure  itself  from  loss  on  a  loan, 
as  by  redeeming  a  prior  mortgage.6 

investing  in  Land— English  Rule. — In  England  it  is  held  that  the  purchase  of 
land  constitutes  a  proper  investment  for  the  funds  of  the  association.7 

American  Rule. — While  the  authorities  in  this  country  are  not  fully  agreed,  it 
is  generally  considered  that  the  best  interests  of  the  society  do  not  admit  of 
such  a  permanent  investment,  and  that  the  power  exists  only  if  conferred  by 
Statute,8  within  which  the  exercise  of  the  power  must  be  strictly  brought.*  If 


note  given  by  the  directors  of  a  society,  which 
has  acquired  borrowing  powers  (by  incorpora- 
tion under  37  and  38  Vict.,  c.  42),  but  which 
originally  had  no  such  power,  to  take  the 
place  of  a  promissory  note  of  the  directors 
given  to  secure  a  loan  to  it  made  before  it  had 
power  to  borrow,  is  not  binding  on  the  society. 
In  re  Companies  Acts,  21  Q.  B.  Div.  301. 

1.  Overdrawing. — Thompson  on  Building 
Associations,  p.  114;  Blackburn,  etc.,  Ben. 
Bldg.  Soc.  v.  Cunliffe,  29  Ch.  Div.  902. 

An  English  building  society,  having  no 
tule  allowing  borrowing,  and  hence  no  such 
power,  was  allowed  by  its  bankers  to  make 
large  overdrafts.  A  memorandum  was  signed 
by  its  officers,  and  confirmed  by  its  directors, 
which  stated  that  certain  deeds  which  had 
been  placed  in  the  custody  of  the  bankers, 
originally  for  safe  keeping,  should  be  held  as 
security.  The  money  in  question  was  used 
in  part  for  debts  and  expenses,  and  in  part 
for  paying  off  withdrawing  members.  On  the 
above  facts  it  was  held  that  the  overdrawing 
was  a  borrowing  and  ultra  vires.  Blackburn 
Bldg.  Soc.  v.  Cunliffe,  22  Ch.  Div.  61,  52  L. 
J.  Ch.  92,  affirmed  \n  L.  R.  9  App.  857. 

2.  Liability  of  Directors. — Chapleo?'.  Bruns- 
wick Permanent  Bldg.  Soc  .  6  O.  B.  Div.  696, 
where  it  was  held  that  the  directors  were 
liable  even  though  the  borrowing  was  done 
by  the  treasurer,  they  having  held  him  out  as 
the  agent  of  the  society. 

3.  Following  Fund. — In  such  a  case  the 
lender  may  claim  under  the  mortgages  of 
such  members  held  by  the  society,  and  may 
recover  the  full  face  of  the  loan  notwith- 
standing the  society  had  deducted  premiums 
from  such  amounts  when  making  the  ad- 
vances. Neath  Bldg.  Soc.  v.  Luce,  43  Ch. 
Div.  158. 

4.  Holding  Land. — Thompson  on  Building 
Associations,  p.  56. 

5.  Cannot  Act  as  a  Freehold  Society. — Grimes 
v.  Harrison,  26  Beav.  435,  5  Jur.  N.  S.  528,28 
L.  J.  Ch.  823,  33  L.  T.  115  ;  Reg.  v.  D'Eyn- 
court,  4  B.  &  S.  820,  116  E.  C.  L.  820,  10  Jur. 
N.  S.  513,  33  L.  J.  M.  C.  89,  9  L.  T.  712. 

Even  with  the  consent  of  the  members.  In 


re  Kent  Ben.  Bldg.  Soc,  7  Jur.  N.  S.  1045,  30 
L.  J.  Ch.  785,  4  L.  T.  N.  S.  610,  1  Dr.  &  Sm. 
417. 

6.  May  Hold  Land  for  Proper  Purposes  of  the 

Corporation. — Sheffield,  etc.,  Permanent  Bldg. 
Soc.  v.  Aizlewood,  44  Ch.  Div.  412;  Wynnes. 
Moore,  1  Australian  Jurist  Reports  156. 

7.  English  Rule  as  to  Investing  in  Land. — 
Mullock  v.  Jenkins,  14  Beav.  628,  21  L.  J.  Ch. 
65. 

Where  a  rule  provided  that  unemployed 
money  should  be  invested  "  in  such  a  manner 
and  upon  such  legal  security  "  as  the  board  of 
directors  should  deem  proper,  it  was  held 
that  it  might  be  invested  in  the  purchase  of 
freeholds.  Grimes  v.  Harrison,  26  Beav.  435, 
5  Jur.  N.  S.  528,  28  L.  J.  Ch.  823,  33  L.  T.  115. 

Canada. — The  Dominion  Parliament  alone 
has  power  to  create  corporations  to  carry  on 
operations  throughout  the  Dominion,  but 
such  corporations,  in  the  transaction  of  their 
business,  are  subject  to  the  laws  of  the  prov- 
inces where  their  operations  are  carried  on; 
consequently  a  building  society  incorporated 
by  the  Dominion  Parliament,  and  transacting 
business  in  Quebec,  is  subject  to  the  disabili- 
ties imposed  by  article  366  of  the  Civil  Code 
of  Lower  Canada,  and  cannot  acquire  real 
estate  in  the  Province  of  Quebec  without  the 
permission  of  the  crown.  Cooper  v.  Mclndoe, 
2  Montreal  Super.  Ct.  388,  10  Leg.  N.  35. 

8.  American  Rule. — Endlich  on  Building 
Associations  (2d  ed.),  §  303.  See  also  Faulk- 
ner's Appeal,  11  W.  N.  C.  (Pa.)  48. 

Innocent  parties  will,  however,  be  pro- 
tected. Vos  v.  Cedar  Grove  Loan,  etc., 
Assoc.,  9  Ohio  L.  Bui.  194. 

Special  Charter  Power.  —  But  it  has  been  held 
that  a  charter  of  a  building  and  loan  associa- 
tion, authorizing  it  to  aid  its  members  in 
acquiring  and  improving  land,  empowers  it  to 
make  contracts  for  the  erection  of  homesteads. 
Heady  v.  Bexar  Bldg.,  etc.,  Assoc.  (Tex.  Civ. 
App.  1894),  26  S.  W.  Rep.  468. 

9.  Statutory  Requirements. — Chamberlain  v. 
Chamberlain,  43  N.  Y.  424;  In  re  Miller's 
Estate,  2  Pearson  (Pa.)  348;  Rhoads  v.  Hoer- 
nerstown  Bldg.,  etc.,  Assoc.,  82  Pa.  St.  180. 


4  C.  of  L. — 65. 


1025 


Volume  IV. 


Membership, 


BUILDING  AND  LOAN 


Acquisition. 


an  association,  forbidden  to  purchase  land,  makes  such  a  purchase,  the  vendor 
may  have  his  remedy  against  the  land  itself,  but  none  against  the  association.1 

Eights  under  statutes. — Statutes  governing  the  holding  of  real  estate  exist  in 
many  states.  In  some  states  general  power,  subject  to  some  restriction,  is  given 
to  hold  such  real  estate  as  may  be  necessary  to  carry  out  the  ends  of  the  asso- 
ciation ; 8  in  others,  to  acquire  and  hold  property  required  for  the  office  of  the 
company  ; 3  while  in  still  others  power  is  given  to  buy  in  property  to  protect 
itself  from  loss  on  loans.4 

6.  Effect  of  Departure  from  Proper  Functions. — A  departure  of  an  associa- 
tion from  its  proper  functions  renders  it  liable  to  dissolution  on  the  suit  of  the 
state,5  but  does  not  ipso  facto  put  an  end  to  it ; 6  nor  will  it  be  a  defense  to  an 
outside  party  sued  in  respect  of  subsequent  dealings.7 

Equitable  Remedies. — A  member  may  often  prevent  an  illegal  action  by  a  suit 
in  equity.8 

V.  Membership — 1.  Acquisition. — Membership  is  acquired  by  obtaining  and 

holding  stock  in  the  association.9 

No  Formal  Acts  Are  Necessary,  and  provisions  in  the  by-laws  requiring  such 
acts,  as  that  the  applicant  shall  sign  the  by-laws,  will,  unless  the  intention  is 
obviously  otherwise,  be  construed  as  merely  directory.10 

Entrance  Fee. — By  the  by-laws  of  some  associations  an  entrance  fee  is  re- 


1.  Effect  of  Forbidden  Purchase. — In  such  a 
case  the  vendor  has  his  equitable  lien  on  the 
land,  and  may  enforce  it  even  after  it  has 
been  transferred  to  a  bona  fide  holder  for 
value  without  notice.  Peto  v.  Hammond,  30 
Beav.  495,  8  Jur.  N.  S.  550,  31  L.  J.  Ch.  354. 

No  Remedy  against  the  Association. — But  if 
the  purchase  is  forbidden,  he  has  no  remedy 
against  the  association ;  and  even  a  curative 
act,  validating  the  purchase  of  real  estate, 
does  not  give  validity  to  a  mortgage  and  bond 
to  secure  the  purchase  price  given  before  its 
passage.  Faulkner's  Appeal,  11  W.  N.  C. 
(Pa.)  48. 

Liability  of  Agents  Purchasing. — The  agents 
or  directors  negotiating  may  become  person- 
ally liable,  in  which  case  the  members  cannot 
be  forced  to  contribute  to  indemnify  them.  In 
re  Kent  Ben.  Bldg.  Soc,  7  Jur.  N.  S.  1045,  30 
L.  J.  Ch.  785,  4  L.  T.  N.  S.  610,  1  Dr.  &  Sm. 
417. 

2.  Statutes. — See  the  statutes  of  Idaho,  In- 
diana, Kansas,  Louisiana,  Minnesota,  New 
Jersey,  New  Mexico,  Pennsylvania,  Virginia, 
and  West  Virginia. 

3.  As  in  Idaho  and  Nevada. 

4.  As  in  Florida,  Idaho,  Illinois,  Indiana, 
Kentucky ,  Maine.,  Massachusetts ,  Michigan, 
Minnesota,  Missouri ,  Montana ,  Nevada,  North 
Dakota,  Oklahoma,  South  Dakota,  Tennessee, 
Utah,  Wisconsin,  and  Wyoming. 

5.  Dissolution. — State  v.  Oberlin  Bldg.,  etc., 
Assoc.,  35  Ohio  St.  258;  State  v.  Greenville 
Bldg.,  etc.,  Assoc.,  29  Ohio  St.  92. 

The  existence  of  rules  or  by-laws  contrary 
to  the  general  intent  of  the  legislature  in  cre- 
ating building  associations  may  become  a 
ground  for  forfeiture.  Becket  v.  Uniontown 
Bldg.,  etc.,  Assoc.,  88  Pa.  St.  211.  See  gen- 
erally the  title  Corporations. 

6.  Suit  Required  to  Dissolve. — The  invest- 
ment of  funds  in  freeholds  to  be  divided  up, 
even  if  it  is  ultra  vires,  does  not  put  an  end 
to  the  society.  The  wrong  can  be  remedied 
in  equity,  and  it  is  no  defense  to  a  member 


asked  to  pay  dues.  Reg.  v.  D'Eyncourt,  4  B. 
&  S.  820,  116  E.  C.  L.  820,  10  Jur.  N.  S.  513, 
33  L.  J.  M.  C.  89,  9  L.  T.  712. 

Where  it  was  manifestly  the  intention  of  a 
court,  in  granting  a  charter  to  a  building  and 
loan  association,  to  incorporate  it  under  a 
certain  act,  it  is  not  a  valid  objection  thereto 
that  the  articles  of  association  contain  pro- 
visions not  authorized  by  the  act.  If  such 
provisions  exist,  all  acts  done  in  pursuance 
of  them  are  void;  but  until  the  corporation  is 
proceeded  against,  its  right  to  exist  as  a  cor- 
poration will  not  be  affected  by  such  unau- 
thorized powers.  Becket  v.  Uniontown  Bldg., 
etc.,  Assoc.,  88  Pa.  St.  211. 

7.  Paine  on  Building  Associations,  p.  9; 
Glover  v.  Giles,  18  Ch.  Div.  173,  50  L.  J.  Ch. 
568,  45  L.  T.  N.  S.  344;  Mechanics'  Bldg. 
Assoc.  v.  Stevens,  5  Duer  (N.  Y.)  676. 

8.  Equitable  Remedies.  —  Reg.  v.  D'Eyn- 
court, 4  B.  &  S.  820,  116  E.  C.  L.  820,  33  L.  J. 
M.  C.  89,  10  Jur.  N.  S.  513,  9  L.  T.  712;  Mem- 
phis, etc.,  R.  Co.  v.  Woods,  88  Ala.  630,  16 
Am.  St.  Rep.  81.  See  the  title  Ultra 
Vires. 

9.  Membership,  How  Acquired.  —  National 
Sav.  Fund,  etc.,  Assoc.  v.  Robinson,  19  Phila. 
(Pa.)  358,  46  Leg.  Int.  (Pa.)  5.  See  also  note 
to  Robertson  v.  American  Homestead  Assoc., 
69  Am.  Dec.  151. 

The  stock  may  be  obtained  by  subscribing 
at  the  formation  of  the  association,  or  by 
transfer  at  any  subsequent  time.  Concordia 
Sav.,  etc.,  Assoc.  v.  Read,  93  N.  Y.  474,  4 
Am.  &  Eng.  Corp.  Cas.  175. 

10.  Formalities. — Concordia  Sav.,  etc.,  As- 
soc. v.  Read,  93  N.  Y.  474,  4  Am.  &  Eng. 
Corp.  Cas.  175. 

A  provision  that  the  member  shall  sign  an 
instrument  containing  an  obligation  to  obey 
the  charter  and  laws  is  directory  only.  One 
by  owning  stock  alone  becomes  a  member  of 
a  building  association.  National  Sav.  Fund, 
etc.,  Assoc.  v.  Robinson,  46  Leg.  Int.  (Pa.)  5, 
19  Phila.  (Pa.)  358. 
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quired.  The  amount  of  such  fee  will  be  governed  by  the  law  of  the  domicil 
of  the  association.1 

Contract  Essential. — The  act  of  becoming  a  member,  however,  implies  a  con- 
tract intelligently  entered  into.  If  such  has  not  been  the  case,  there  is  no 
membership  unless  on  the  ground  of  estoppel.2 

Assignee  of  Mortgagor. — No  mere  agreement  of  an  assignee  of  the  equity  of 
redemption  to  pay  off  the  mortgage  will  make  him  a  member.3 

Mortgagor. — The  fact  that  one  gives  a  mortgage  to  the  association  does  not 
of  itself  make  him  a  member.4 

Depositors. — Under  a  plan  of  operation  which  permits  persons  who  are  not 
stockholders  and  full  members  of  the  association  to  deposit  their  savings 
therein,  the  association  acting  to  this  extent  as  a  savings  bank,  the  depositors 
do  not  become  members,  but  occupy  the  position  of  lenders  with  respect  to  the 
association.5 

2.  Qualifications. — In  general  any  one  may  become  a  member  who  has 
the  capacity  to  enter  into  a  binding  contract.6  His  purpose  in  joining  is 
immaterial.7 

Persons  under  Disability. — Neither  infants  nor  married  women  are  eligible  unless 
their  disability  is  removed  by  statute.8 


1.  Entrance  Fee. — Falls  v.  U.  S.  Savings, 
etc.,  Co.,  97  Ala.  417. 

2.  Contract  Essential. — The  provisions  of  the 
charter  and  by-laws,  and  the  terms  of  sub- 
scription to  the  stock,  are  not  binding  upon 
one  who  paid  money  to  an  agent  of  the  asso- 
ciation for  the  sole  purpose  of  obtaining  a 
loan,  upon  his  promise  to  repay  the  same  in 
case  a  loan  could  not  be  had.  Parker  v.  Van 
Buren,  20  Colo.  217. 

The  surveyor  of  a  building  society  bought 
land  on  the  request  of  the  directors,  and  with 
the  understanding  that  he  could  at  once 
mortgage  it  to  the  society  for  the  amount  of 
the  purchase  price,  and  thereupon  executed, 
without  reading  it,  what  he  believed  to  be  a 
mortgage  in  the  ordinary  form,  but  what  in 
fact  was  a  mortgage  reciting  that  he  was  a 
member,  and  covenanting  to  pay  the  dues  re- 
quired by  the  rules.  He  was  never  called  on 
to  pay  dues,  however,  and  never  in  fact 
subscribed  for  shares.  It  was  held  that  he 
was  not  a  member,  and  could  not  be  made  to 
contribute  on  the  winding  up  two  years 
thereafter.  In  re  Victoria  Permanent  Ben. 
Bldg.  Invest.,  etc.,  Soc,  L.  R.  9  Eq.,  597,  22 
L.  T.  N.  S.  855. 

3.  Assignee  of  Mortgagor. — Where  a  piece 
of  property  is  purchased  subject  to  the  lien 
of  a  building  association  for  advances  to  a 
stockholder,  which  lien  the  purchaser  agrees 
to  discharge  by  monthly  payments  equal  in 
amount  to  that  agreed  to  be  paid  by  the 
stockholder,  this  fact  does  not  entitle  the  as- 
sociation to  credit  these  monthly  payments  in 
the  same  manner  as  they  might  have  been 
credited  had  they  been  made  by  the  stock- 
holder. Such  a  purchaser  is  to  be  chargeable 
only  with  the  purchase  money,  and  six  per 
cent,  interest  until  paid.  Capitol  Hill  Bldg. 
Assoc.  No.  2  v.  Hilton,  1  Mackey  (D.  C.)  107. 

4.  Mortgagor. —  Kadish  v.  Garden  City 
Equitable  Loan,  etc.,  Assoc.,  47  111.  App.  602, 
where  it  is  held  that  the  fact  that  a  loan  is 
obtained  from  a  building  and  loan  associa- 
tion for  the  use  of  a  third  person,  who  is  in- 
capable of  membership,  and  that  it  is  secured 


by  a  trust  deed  given  by  such  third  person, 
does  not  vitiate  the  loan  as  between  the 
original  parties,  and  the  giving  of  the  trust 
deed  does  not  make  the  third  person  a  mem- 
ber of  the  association. 

5.  Endlich  on  Building  Associations  (2d 
ed),  §  56. 

Holding  Stock  to  Secure  Loans. — Persons 
compelled  to  take  stock  in  a  loan  association 
to  secure  a  loan,  but  for  whom  the  scheme  of 
the  concern  provides  no  dividends  or  other 
shares  in  profits,  cannot  be  regarded  as 
members,  and  their  payments  as  made  upon 
stock  calls  for  the  purpose  of  taking  them 
out  of  the  usury  law.  Falls  v.  U.  S.  Savings 
etc.,  Co.,  97  Ala.  417. 

6.  Qualifications  in  General. — Thompson  on 
Building  Associations,  p.  22. 

7.  Purpose. — Building,  etc.,  Assoc.  v.  Logan 
(Tex.  Civ.  App.  1896),  33  S.  W.  Rep.  1088, 
which  holds  that  the  fact  that  one  joined  for 
the  sole  purpose  of  securing  a  loan  does 
not  affect  his  rights  or  liabilities. 

It  is  immaterial  whether  a  person  joins  to 
evade  the  usury  law  or  not.  Canada  Per- 
manent Bldg.,  etc.,  Soc.  v.  Rovvell,  19  U.  C. 
O.  B.  124;  Freehold  Permanent  Bldg.,  etc., 
Soc.  v.  Choate,  18  Grant's  Ch.  (U.  C.)  412. 

8.  Infants  and  Married  Women. — Thompson 
on  Building  Associations,  p.  22. 

Under  the  South  Carolina  statute  a  married 
woman  may  become  a  stockholder  in  a  build- 
ing and  loan  association,  as  such  an  associa- 
tion is  not  a  partnership.  City  Bldg.,  etc.. 
Assoc.  v.  Jones,  32  S.  Car.  308. 

The  next  of  kin  of  a  deceased  feme  covert 
cannot  set  up  the  coverture  of  the  intestate 
as  a  defense.  Kingsessing  Bldg.  Assoc.  v. 
Roan,  9  W.  N.  C.  (Pa.)  15. 

Enabling  Statutes  exist  almost  universally, 
See  for  examples  those  of  Kentucky,  Florida, 
Idaho,  Maine,  Michigan ,  Massachusetts,  New 
Jersey,  Tennessee,  Pennsylvania,  Indiana,  and 
Illinois. 

Canada. — A  minor  may  be  authorized  by 
statute  to  hold  shares.  Doran  v.  McNally, 
1  Montreal  Super.  Ct.  21,  7  L.  N.  360. 
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Construction  of  Enabling  statute. — Enabling  statutes  allowing  persons  under  dis- 
ability to  join  are  not  to  be  extended  beyond  their  terms  by  construction. 
They  do  not  enable  such  members  to  borrow  unless  it  is  so  provided;1  and  if 
it  is  provided  that  they  may  borrow  under  certain  conditions,  they  cannot 
exercise  the  right  to  bind  themselves  if  those  conditions  do  not  exist.3 

Enabling  Statute  Subsequent  to  Membership. — If  a  person  under  disability  becomes 
a  member,  and  an  enabling  statute  is  subsequently  passed,  and  he  continues 
paying  dues  thereafter,  he  cannot  set  up  the  fact  that  at  the  time  he  joined  he 
had  no  right  to  do  so.3 

Married  Woman  Mortgagor. — A  married  woman  may  give  a  mortgage  to  secure 
a  member's  indebtedness  if  the  general  law  permits  her  to  mortgage  her 
property.4 

Corporations.— In  the  absence  of  an  enabling  statute,  a  corporation  cannot  be 
a  member  of  a  building  association.5  If  such  a  statute  exists,  the  corporation 
may  vote  by  proxy.6 

3.  Proof  of  Membership — a.  In  General. — In  all  dealings  between  the 
association  and  the  member,  not  growing  out  of  contract  other  than  that  of 
membership,  the  stock  book  is  the  prima  facie  evidence  of  membership.7 

b.  ESTOPPEL. — One  by  acting  for  a  considerable  length  of  time  as  a 
member,  claiming  and  enjoying  the  privileges  of  membership,  is  estopped  to 
deny  the  relation.8 

Mortgagor  Estopped. — Thus  one  who  has  given  a  bond  and  mortgage  to  an 
association,  reciting  in  the  bond  that  he  is  a  member  thereof,  and  recognizing 
the  obligation  of  the  by-laws,  is  estopped  to  deny  that  he  is  a  member,  in  an 
action  to  foreclose  the  mortgage,  on  the  ground  that  he  never  subscribed  the 
article^  or  by-laws  of  the  association  as  the  same  required,  and  that  there  was 


1.  Building  Assoc.  v.  Rice,  8  W.  N.  C.  (Pa.) 
12;  Wolbach  v.  Lehigh  Bldg.  Assoc.,  84  Pa. 

St.  211. 

2.  Conditions  in  Enabling  Statutes. — Where 
there  was  no  evidence  that  the  mortgage 
given  by  an  infant  was  for  his  benefit,  or 
that  he  had  received  any  part  of  the  money 
loaned,  a  sale  upon  the  mortgage  was  set 
aside.  Monumental  Bldg.  Assoc.  No.  2  v. 
Herman,  33  Md.  128. 

Thus  where  by  statute  a  married  woman 
was  allowed  to  mortgage  her  separate  estate, 
but  was  incapable  of  contracting  except  in 
enumerated  cases,  it  was  held  that  upon  a 
mortgage  to  secure  a  repayment  of  the  loan, 
together  with  fines,  premiums,  and  dues,  the 
association  could  recover  only  the  amount 
loaned  with  legal  interest,  and  that  notwith- 
standing that  the  money  received  by  her  was 
expended  in  the  improvement  of  her  sepa- 
rate estate.  Wolbach  v.  Lehigh  Bldg.  Assoc., 
84  Pa.  St.  211  (under  Pennsylvania  Building 
Association  Act  of  1859).  See  Juniata  Bldg., 
etc..  Assoc.  v.  Mixell,  84  Pa.  St.  313. 

Loans  to  Married  Women. — A  building  as- 
sociation cannot  recover  from  a  married 
woman  more  than  the  sum  borrowed  and  six 
per  cent,  interest.  Otherwise,  however,  as  to 
a  husband  who  joins  with  her  and  obtains 
the  full  benefit  of  the  loan.  Tanner's  Ap- 
peal, 95  Pa.  St.  118. 

3.  Subsequent  Enabling  Statute. — Dilzer  v. 
Beethoven  Bldg.  Assoc.,  103  Pa.  St.  86. 

4.  Mortgages  of  Married  Women. — Where  the 
statute  allows  a  married  woman  to  mortgage 
her  separate  property  to  secure  her  husband's 
debts,  and  she  unites  with  her  husband, who 
was   a   stockholder,  in  a  mortgage  of  her 
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property,  it  was  held  that  the  mortgage  was 
good,  and  where  it  covered  premiums,  fines, 
and  dues,  could  be  enforced  for  their  whole 
amount.  Juniata  Bldg.,  etc.,  Assoc.  v. 
Mixell,  84  Pa.  St.  313.  See  also  Massey  v. 
Citizens'  Bldg.,  etc.,  Assoc.,  22  Kan.  624; 
Hudson  City  Sav.  Bank  v.  McArthur,  8  N.Y. 
Wkly.  Dig.  63;  Relief  Sav.  Fund  Assoc.  v. 
Longshore,  8  Luz.  L.  Reg.  (Pa.)  199. 

5.  Corporations  as  Members. — Kadish  v. 
Garden  City  Equitable  Loan,  etc..  Assoc., 
151  111.  531;  North  America  Bldg.  Assoc.  v. 
Sutton,  35  Pa.  St.  463,  78  Am.  Dec.  349. 

Insurance  Company. — A  joint  stock  associa- 
tion organized  to  do  a  general  insurance 
agency,  commission,  and  brokerage  business 
cannot  become  a  member  of  a  building  and 
loan  association  for  the  purpose  of  securing 
a  loan.  Mechanics',  etc.,  Mut.  Sav.  Bank, 
etc.,  Assoc.  v.  Meriden  Agency  Co.,  24 
Conn.  159. 

6.  State  v.  Rohlffs  (N.  J.  1890),  19  Atl.  Rep. 
1099. 

7.  Stock  Book  —  Evidence. — Bank  of  Com- 
merce's Appeal,  73  Pa.  St.  59. 

The  receipt  book  of  the  association, 
proved  by  the  secretary  to  be  such,  contain- 
ing entries  of  payments  made  by  the  mem- 
ber, is  evidence  against  the  association  with- 
out producing  the  officer  by  whom  they  were 
countersigned.  The  fact  that  the  entries 
furnish  evidence  of  other  payments  than 
those  for  which  they  were  properly  admis- 
sible will  not  lead  to  their  rejection.  North 
America  Bldg.  Assoc.  v.  Sutton,  35  Pa.  St. 
463,  78  Am.  Dec.  349. 

8.  Estoppel.—  Parker  v.  U.  S.  Building,  etc., 
Assoc.,  19  W.  Va.  76S. 
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nothing  on  the  books  of  the  corporation  to  show  him  a  member,  the  loan  not 
having  been  taken  to  avoid  the  statute  prohibiting  loans  to  nonmembers.1 

Association  Estopped. — On  the  other  hand,  the  receipt  of  payments  on  account 
of  instalments  due  on  the  plaintiff's  shares  of  stock,  after  a  full  recovery  on  a 
mortgage  given  by  him,  will  estop  the  association  from  denying  the  existence 
of  the  stock,  and  in  consequence  his  membership.2 

4.  Termination — a.  GENERALLY. — Membership  maybe  terminated  by  expul- 
sion, transfer  of  shares,  maturity  of  stock,  dissolution  of  the  association,  for- 
feiture, withdrawal,  death  of  the  members,  and  in  some  jurisdictions  by  the 
receiving  of  a  loan.3 

Dtfault  or  Suit.— Membership  is  not  affected  by  default  or  by  suit  on  the  mort- 
gage security.4 

By  Act  of  the  Association. — The  association  cannot  without  cause  terminate  the 
membership,  or  force  a  withdrawal,  unless  the  power  is  given  by  law  or  reserved 
in  the  by-laws.5 

b.  Death  OF  Member. — Death  terminates  membership,  and  an  execu- 
tor or  administrator  does  not  ipso  facto  become  a  member.  The  statutes 
often  make  special  provisions  on  the  subject.6 

Representatives  of  Members.— If  they  allow  the  representatives  or  heirs  to  con- 
tinue the  membership,  a  special  privilege  is  given  to  be  exercised  at  the  option 
of  such  persons.  The  former  membership  is  dissolved  at  death,  and  they 
become  members,  if  at  all,  in  their  own  right.7  If,  however,  an  executor 
takes  advantage  of  a  rule  allowing  him  to  become  a  member,  and  is  recognized 
as  such,  the  relationship  is  created.8 


1.  Mortgagor  Estopped. — Howard  Mut.  Loan, 
etc.,  Assoc.  v.  Mclntyre,  3  Allen  (Mass.)  571. 
To  the  same  effect  is  Bates  v.  People's  Sav., 
etc.,  Assoc.,  42  Ohio  St.  655. 

2.  Association  Estopped.  —  North  America 
Bldg.  Assoc.  v.  Sutton,  35  Pa.  St.  463,  78  Am. 
Dec.  349;  Hennighausen  v.  Tischer,  50  Md. 
583. 

But  to  work  such  an  estoppel  the  ac- 
ceptance must  be  clearly  the  act  of  the  asso- 
ciation, or  of  such  portion  of  it  as  can  bind 
the  whole.  Hence  when  stock  payments 
were  received  by  only  two  of  the  twelve 
directors,  from  one  whose  shares  under  the 
rules  were  forfeited,  and  their  acceptance 
was  promptly  disavowed  and  the  money  re- 
turned, no  claim  of  membership  upon  the 
ground  of  the  acceptance  of  such  payment 
was  allowed  to  avoid  the  forfeiture.  Card  v. 
Carr.  1  C.  B.  N.  S.  197,  87  E.  C.  L.  197,  26  L. 
J.  C.  P.  113. 

3.  Termination. — Endlich  on  Building  As- 
sociations (2d  ed.),  §  61.  See,  as  to  expulsion, 
the  title  Disfranchisement;  and  as  to  other 
methods  of  termination  of  membership,  in- 
fra, this  title. 

4.  Default  or  Suit. — North  America  Bldg. 
Assoc.  v.  Sutton,  35  Pa.  St.  463,  78  Am.  Dec. 
349- 

5.  By  Association.  —  Bergman  v.  St.  Paul 
Mut.  Bldg.  Assoc.  No.  1,  29  Minn.  282. 

6.  Effect  of  Death  of  Member.  —  Kelsall  v.  Ty- 
ler, 11  Exch.  513,  25  L.  J.  Exch.  153,  26  L.  T. 
226,  which  held  that  a  claim  by  an  adminis- 
trator of  an  investing  member  on  a  policy  of 
life  insurance  granted  to  the  intestate  by  a 
society  enrolled  under  the  Friendly  Societies 
Acts,  10  Geo.  IV.,  c.  56,  and  4  and  5  Will.  IV., 
c.  40  (which  also  governed  building  societies, 
see  6  and  7  Will.  IV.,  c.  32),  is  not  a  dispute 


"between  the  society  and  a  member  or  a 
person  claiming  on  account  of  a  member" 
within  the  meaning  of  the  twenty-seventh  sec- 
tion of  10  Geo.  IV.,  which  requires  such  dis- 
putes to  be  determined  by  arbitration;  Pol- 
lock, C.  B.,  saying:  "An  administrator  does 
not  claim  on  account  of  a  member,  but  on 
his  own  account." 

7.  Montgomery  Mut.  Bldg.,  etc.,  Assoc.  v. 
Robinson,  69  Ala.  413,  1  Am.  &  Eng.  Corp. 
Cas.  403. 

8.  Executor  Continuing    Membership.  —  In 

Knox  v.  Shepherd,  2  L.  T.  N.  S.  351,  the  four- 
teenth rule  of  the  North  London  Ben.  Bldg. 
Society  provided  that  "  in  case  of  the  death 
of  any  member,  his  executors  or  administra- 
tors shall  be  entitled  to  his  share  or  shares, 
and  may  vote  and  act  in  all  cases  whatever 
as  fully  as  the  deceased  member  whom  they 
represent  might  have  done  if  living."  An- 
other rule  provided  for  the  settlement  of  dis- 
putes between  members  and  the  society  by 
arbitration.  The  administrator  of  a  deceased 
member  called  at  the  office  of  the  society  and 
produced  letters  of  administration  granted  to 
himself,  and  the  deceased's  club  book,  show- 
ing his  payments  to  the  society,  in  support 
of  his  title  as  administrator  under  the  above 
rule,  and  from  thenceforth  he  acted  and  was 
treated  by  the  society  as  the  legal  represen- 
tative of  the  deceased.  Subsequently  he 
gave  notice  to  withdraw  the  shares  held  in 
the  society,  and  brought  suit  for  fines  and 
dues  between  the  death  of  the  deceased  mem- 
ber and  notice  of  withdrawal.  It  was  held 
that,  having  taken  advantage  of  the  four- 
teenth rule,  and  having  been  treated  by  the 
society  as  a  member,  he  could  compel  the 
society  to  arbitrate;  Cockburn,  C.  J.,  say- 
ing: "  The  society  have  adopted  the  defend- 
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Death  of  Borrowing  Member.— In  the  case  of  a  borrowing  member,  death  does 
not  operate  as  a  default,  and  the  accounts  are  settled  as  though  there  had 
been  a  voluntary  payment  and  withdrawal.1 

VI.  Stock — 1.  In  General. — The  stock  is  personal  property,2  and  taxable  as 
such.3  It  may  be  held  in  any  amount  by  a  member,  unless  a  maximum  is  set 
to  the  number  of  shares  by  the  law,  charter,  or  by-laws.4 

2.  Kinds  —  Prepaid  and  Paid-up  Stock. — While  the  original  stock  was  to  be  paid 
up  in  instalments,  it  has  been  held  that  there  is  nothing  to  prevent  a  building 
and  loan  association  from  issuing  prepaid  or  paid-up  stock,5  and  such  stock 


ant  as  a  member,  for  they  so  treated  him, 
for  they  fined  him.  The  father  paid  every- 
thing up  to  his  death,  and  this  action  is  for 
sums  accrued  due  since.  The  rule  makes 
the  administrator  liable,  but  fines  and  sub- 
scriptions can  be  claimed  from  him  only  as 
a  member.  As  an  administrator  he  is  not 
subject  to  the  rules,  but  he  has  availed  him- 
self of  them  to  come  in  and  become  a  mem- 
ber; and  if  he  is  a  member,  the  dispute  must 
be  settled  by  arbitration." 

An  executor,  in  order  to  obtain  money  for 
the  purposes  of  his  trust,  may  give  a  power- 
of-sale  mortgage  on  the  real  estate  in  his 
hands  to  a  building  association,  covenanting 
as  such  executor  to  pay  dues,  fines,  and  pre- 
miums. Cruikshank  v.  Duffin,  L.  R.  13  Eq. 
555,  41  L.  J.  Ch.  317,  26  L.  T.  121. 

1.  Dsath  of  Borrowing  Member. — Snider's 
Estate,  34  Leg.  Int.  (Pa.)  49. 

The  withdrawal  and  not  the  estimated  value 
of  the  shares  of  a  deceased  borrowing  member 
of  a  building  and  loan  association  controls  in 
determining  the  sum  due  from  him  to  the 
association.  Hensel  v.  International  Bldg., 
etc.,  Assoc.,  85  Tex.  215. 

Special  provisions  generally  exist  by 
statute,  as  in  Colorado.  Mill's  Annot.  Stat. 
(1891),  §  281. 

2.  Stock  Personal  Property.  —  Entvvistle  v. 
Davis,  L.  R.  4  Eq.  272,  36  L.  J.  Ch.  825;  Dove 
v.  Young,  7  Macph.  304. 

Not  "Money." — It  will  not  pass  under  a 
bequest  of  "money"  in  a  will.  Collins  v. 
Collins,  L.  R.  12  Eq.  455. 

Statutes. — Sometimes  so  provided  by  statute, 
as  in  Arkansas,  Iowa,  Michigan,  Minnesota, 
Montana,  Nevada,  New  Mexico,  and  Utah. 

3.  Taxation  of  Stock.— Stock  in  a  building 
and  loan  association,  represented  by  shares 
upon  which  no  advance  or  loan  has  been 
made,  is  taxable  at  its  true  market  value 
under  Georgia  Act  Dec.  22,  1884.  McGowan 
v.  Savannah  Mut.  Loan  Assoc.,  80  Ga. 
515- 

4.  Number  of  Shares  Which  may  be  Held. — 

A  provision  that  shares  shall  be  of  a  certain 
amount  does  not  restrict  the  holder  to  a  single 
share,  but  he  may  hold  any  number.  Morri- 
son v.  Glover,  4  Exch.  430,  19  L.  J.  Exch. 
20.  This  was  doubted  at  first.  Cutbill  v. 
Kingdom,  I  Exch.  494,  17  L.  J.  Exch.  177. 
The  number  may  be  limited  by  statute,  in 
which  case  an  executory  contract  in  respect 
to  shares  beyond  a  certain  limit  cannot  be  en- 
forced. Simpson  v.  Greenfield  Bldg.  Assoc., 
38  Ohio  St.  349. 

A  maximum  number  of  shares  to  be  held 
by  any  member  is  not  uncommonly  set  by 
Statute.    Thus  twenty-five  in  Maine,  Massa- 


chusetts, and  New  Hampshire.  Five  thousand 
dollars  in  Michigan.  Also  limited  in  Kentucky 
and  many  other  states. 

5.  Prepaid  and  Paid-up  Stock. — In  re  Guardian 
Permanent  Ben.  Bldg.  Soc,  23 Ch.  Div.  453: 
Heptasoph  Bldg.,  etc.,  Assoc.  v.  Linhart.  4 
Pa.  Dist.  Rep.  620;  People  v.  Preston,  140  N. 
Y.  549,  where  it  was  held  that  a  law  (New  York 
Laws  of  1892,  c.  689,  art.  5,  §  170)  which, 
after  specifying  certain  matters  to  be  inserted 
in  a  certificate  of  incorporation,  among  which 
were  "the  amount  of  each  share"  of  stock 
and  "the  monthly  or  weekly  dues  per  share," 
provided  that  the  certificate  may  contain 
"  such  other  provisions  not  inconsistent  with 
law  as  shall  be  necessary  for  the  convenient 
and  effective  transaction  of  its  business,"  did 
not  require  that  the  stock  of  such  corporation 
should  be  paid  for  in  instalments,  and  conse- 
quently a  certificate  which  provided  for  three 
kinds  of  stock,  viz.,  instalment,  prepaid,  and 
income  stock,  was  not  invalid  on  the  ground 
that  such  a  corporation  can  have  only  instal- 
ment stock.  But  see,  as  holding  the  contrary 
view,  Rhodes  v.  Missouri  Sav.,  etc.,  Co.,  63 
111.  App.  77;  Wierman  v.  International  Bldg., 
etc.,  Union,  67  111.  App.  550;  Turner  v.  In- 
terstate Bldg.,  etc.,  Assoc.  (S.  Car.  1896),  25 
S.  E.  Rep.  278,  also  44  Cent.  L.  J.  115. 

Income  Stock. — Hence  income  stock,  sixtv 
per  cent,  to  be  paid  in  advance,  with  cash 
dividends  limited  to  eight  per  cent,  as  the 
full  profit  to  such  members,  any  dividends  be- 
vond  thes<?  going  to  the  holders  of  other  kinds 
of  stock,  is  not  illegal;  nor  is  prepaid  stock, 
sixty  per  cent,  to  be  paid  in,  and  dividends  at 
the  rate  of  six  per  cent,  on  the  amount  so 
paid  in  to  be  drawn  out,  with  any  future  divi- 
dends to  be  credited  and  payable  with  the 
stock  at  its  maturity,  legal.  People  v.  Pres- 
ton, 140  N.  Y.  549.  The  court,  by  Earl,  J., 
said :  "  It  isim possible  for  us  to  perceive  how 
this  scheme  violates  the  law  or  any  public 
policy.  It  does  not  prevent  or  defeat  equality 
or  mutuality  among  the  members.  *  *  * 
Money  must  come  into  the  treasury  of  one  of 
these  corporations  from  the  small  monthly 
dues,  very  slowly,  and  members  desiring  to 
borrow  the  money  for  the  purchase  or  im- 
provement of  homes  must  wait  a  long  time 
before  they  can  be  accommodated  with  loans 
from  money  thus  contributed;  but  if  prepay- 
ment of  dues  is  permitted,  the  ability  of  the 
corporation  to  aid  its  members  by  loans  is 
greatly  facilitated,  and  the  main  purpose  of 
the  corporation  is  thus  promoted." 

The  contrary  view  is  held  in  Thompson  on 
Building  Associations,  p.  60. 

Definitions. — Prepaid  stock  is  properly  stock 
partly  paid  up.    Ninth  Annual  Report  of  the 


1030 


Volume  IV. 


Stock. 


AS  SO  CI  A  TIONS. 


Transfer. 


is  often  legalized  by  statutory  enactment.1 

Preferred  stock. — An  association  may  also  issue  preferred  stock  2 

Pledged  Shares— Free  Shares — Shares  that  have  been  pledged  are  called  "  pledged 
shares,"  all  others  "  free  shares."  3 

Matured  Shares. — If  ready  for  payment,  they  are  called  "  matured  shares."4 

3.  Transfer. — Stock  is  transferred  in  the  usual  way.  The  association  may 
make  reasonable  regulations  for  transfers,  and  compel  such  transactions  to  be 
recorded  on  the  books  of  the  association  in  order  to  be  binding  upon  itself,5 
and  may  charge  reasonable  fees  for  recording.6 

Remedies  for  Refusal  to  Transfer. — If  the  association  keeps  transfer  books,  it  is 
bound  to  allow  a  transfer  to  be  made  thereon  when  request  is  made  and  the 
requisite  authorities  shown;  and  if  it  does  not,  it  may  be  compelled  to  do  so 
by  a  suit  in  equity,7  or  damages  may  be  recovered  against  it  by  an  action  at 
law.8    Mandamus  will  probably  not  lie.9 

Measure  of  Damages. — In  the  legal  action,  the  proper  measure  of  damages  is 
the  value  of  the  stock  at  the  time  the  transfer  was  refused.10  This  is  often  a 
difficult  matter  to  determine.  The  amount  of  the  various  payments,  with 
interest  on  each  from  the  time  it  was  made  to  the  time  of  refusal,  has  been 
taken  as  the  value.11 

Provision  that  Stock  must  Be  Free. — It  is  often  provided  that  shares  must  be  free 
in  order  to  be  transferred.1 3 


United  States  Commissioner  of  Labor  (1893), 
Building  and  Loan  Associations,  p.  427. 

Prepaid  stock  is  that  upon  which  a 
gross  sum  shall  be  paid  in  advance,  and 
which  shall  mature  when  the  amount  so  paid, 
together  with  the  dividends  declared  upon  the 
same,  shall  equal  the  par  value  of  the  stock. 
Minnesota  General  Laws  of  1889,  c.  236,  §26, 
as  amended  by  c.  131,  Laws  of  1891. 

Statutes. — The  issue  of  prepaid  stock  is  for- 
bidden in  some  states,  as,  for  instance,  South 
Dakota. 

1.  See  the  English  statute  of  57  and  58 
Vict.,  c.  47,  §  1  (August  25,  1895). 

2.  Preferred  Stock.  —  People  v.  Preston,  140 
N.  Y.  549;  In  re  Reliance  Permanent  Ben. 
Bldg.  Soc,  61  L.  J.  Ch.  453,  66  L.  T. 
N.  S.  823,  Weekly  Notes  for  1892,  p.  77; 
In  re  Guardian  Permanent  Ben.  Bldg.  Soc, 
23  Ch.  Div.  453,  which  held  that  where  the 
society  enacted  the  issue  of  paid-up  or  deposit 
stock  at  a  fixed  rate  of  interest,  with  the  right 
of  withdrawing  it  in  preference  to  all  other 
shares,  it  was  held  that  the  stockholders 
were  entitled  to  be  paid  before  the  unadvanced 
members. 

In  America,  see  for  examples  the  statutes 
of  Kansas,  Pennsylvania,  and  Wyoming. 
It  is  sometimes  forbidden,  as  in  Minnesota. 

3.  California  Civil  Code,  §  634  (Act  of  1891), 
c.  174. 

4.  Matured  Shares. — Dexter  on  Co-opera- 
tive Saving  and  Loan  Associations,  p.  17. 

5.  Transfer. — Nolloth  v.  Simplified  Per- 
manent Bldg.  Soc,  53  L.  T.  859;  Stevens  v. 
Stevens,  I  Ashm.  (Pa.)  190.  See  Anchor 
Bldg.,  etc.,  Assoc.  v.  Blouse,  5  Pa.  Dist.  Rep. 
321. 

Thus  the  officers,  in  distributing  the  assets 
of  the  association,  on  its  expiration,  among 
the  stockholders  shown  by  the  books,  are  not 
liable  to  a  bank  to  whom  shares  of  stock  have 
been  assigned,  and  the  certificate  thereof  de- 
livered, when  the  stock  was  not  transferred 


to  the  bank  upon  the  books  of  the  associa- 
tion, and  no  notice  was  given  to  the  associa- 
tion by  the  bank  of  the  assignment.  Bank 
of  Commerce's  Appeal,  73  Pa.  Si.  59. 

Association  Bound  by  Its  Books. — The  asso- 
ciation is  bound  by  its  own  books.  Hence 
when  stock  stood  in  the  name  of  one  as  trus- 
tee for  a  feme  sole,  and  such  trustee  allowed 
the  name  of  an  agent  who  paid  the  dues  to 
be  called  instead  of  his  own,  for  dues,  this 
fact  does  not  estop  the  trustee  or  the  feme 
sole,  as  the  corporation  was  presumed  to  know 
in  whose  name  the  stock  stood.  Larkins's 
Appeal,  38  Pa.  St.  457.  But  see  Building 
Assoc.  v.  Henderson,  3  Ohio  L.  Bui.  386. 

Waiver. — An  association  waives  its  right  to 
claim  that  a  transfer  was  not  entered  on  its 
books  by  receiving  a  notice  of  withdrawal 
from  the  transferee  without  objection.  Rey- 
nolds v.  New  York  Bldg.  Loan  Banking  Co. 
(Supreme  Ct.),  35  N.  Y.  Supp.  80,  69  N.  Y. 
St.  Rep.  259. 

6.  McGannon  v.  Central  Bldg.  Assoc.  No. 
2,  19  W.  Va.  726.  See  also  the  statutes,  as 
those  of  California. 

7.  See  the  titles  Corporations;  Stock. 

8.  German  Union  Bldg.,  etc.,  Assoc.  v. 
Sendmeyer,  50  Pa.  St.  67;  North  America 
Bldg.  Assoc.  v.  Sutton,  35  Pa.  St.  463,  78 
Am.  Dec.  349. 

9.  Galbraith  v.  People's  Bldg.,  etc.,  Assoc., 
43  N.  J.  L.  389. 

10.  Measure  of  Damages  — German  Union 
Bldg.,  etc.,  Assoc.  v.  Sendmeyer,  50  Pa.  St. 
67;  North  America  Bldg.  Assoc.  v.  Sutton, 
35  Pa.  St.  463,  7S  Am.  Dec.  349. 

The  market  value  would  probably  be  taken. 
Babcock  v.  Middlesex  Sav.  Bank,  etc.,  Assoc., 
28  Conn.  302. 

11.  North  America  Bldg.  Assoc.  v.  Sutton, 
35  Pa.  St.  463,  78  Am.  Dec.  349. 

12.  Wetherell  v.  Thirty-first  St.  Bldg.,  etc.. 
Assoc.,  153  111.  361;  Michigan  Bldg.,  etc., 
Assoc.  v.  McDevitt,  77  Mich.  1. 
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4.  Lien  of  Association.— At  common  law  the  association  has  no  lien  on  the 
stock  of  a  member  for  obligations  due  to  it.1  Such  a  lien  may  be  given  by 
statute,2  either  by  direct  terms,  or  by  restricting  transfers  to  shares  free  of 

such  claims.3 

Remedies  of  Members. — If  stock  is  sold  under  a  pretended  lien,  the  member 
may  bring  suit  at  law  against  the  association,  and  recover  damages  for  the 
conversion.4 

5.  Maturity  of  Stock. — The  time  when  the  stock  matures  depends  upon  the 
method  adopted  for  the  division  of  profits. 

Methods  of  Determining. — Many  such  methods  are  in  use.  A  consideration  of 
them  does  not  properly  belong  to  this  article.5  If  one  is  prescribed  by  the 
by-laws,  it  of  course  must  be  followed.  If  none  has  been  established,  it  has 
been  held  that  a  method  must  be  adopted  which  considers  not  only  the  amount 
paid  on  the  shares,  but  the  time  they  have  been  running.  The  details  of  such 
a  method  appear  in  the  note.6 


1.  See  the  title  Stock. 

2.  Lien  by  Statute. — In  the  following  states, 
among  others,  statutes  exist  containing  such 
provisions:  Florida,  Indiana,  Nebraska ,  North 
Dakota,  South  Dakota,  and  Tennessee. 

3.  Lien,  How  Created. — A  by-law  providing 
that  no  share  of  stock  "  shall  be  transferred 
while  any  debt,  penalty,  or  due  of  any  kind 
against  the  owner  thereof  may  remain  un- 
paid." creates  a  lien  in  favor  of  the  association 
for  any  debt  due  it  from  the  stockholders,  as 
against  him  and  his  assignee  for  the  benefit 
of  creditors,  whether  the  stock  stands  in 
his  name  or  has  merely  been  assigned  to  him 
by  the  former  owners.  Wetherell  v.  Thirty- 
first  St.  Bldg.,  etc.,  Assoc.,  153  111.  361. 

A  by-law  refusing  to  shareholders  the  right 
to  transfer  their  shares  till  they  have  satis- 
fied all  obligations  to  the  association  creates 
such  a  lien  for  the  whole  amount  of  any  in- 
debtedness to  it.  Its  right  is  superior  to  that 
of  a  subsequent  pledgee.  SociGte  Canadienne- 
Francaise  de  Construction  v.  Daveluy,  20 
Can.  Sup.  Ct.  449. 

4.  Remedies  of  Members. — A  building  and 
loan  association  which  has  irregularly  and  il- 
legally sold  and  bid  in  for  itself  a  stockholder's 
share  for  arrearages  in  monthly  dues  is  liable 
in  an  action  for  the  conversion  of  the  stock,  or 
in  one  in  the  nature  of  an  action  on  the  case. 
Allen  v.  American  Bldg.,  etc.,  Assoc.,  49 
Minn.  544,  40  Am.  &  Eng.  Corp.  Cas.  144. 
To  the  same  effect  are  Carpenter  v.  Ameri- 
can Mut.  Bldg.,  etc.,  Assoc.,  54  Minn.  403; 
Allen  v.  American  Bldg.,  etc.,  Assoc.,  55 
Minn.  86. 

Ratification — Return  of  Proceeds. — Where  the 
association  has  sold  a  portion  of  the  stock  to 
third  parties  for  an  amount  in  excess  of  the 
arrearages,  and,  as  provided  in  the  by-laws, 
this  excess  was  sent  in  the  form  of  checks 
by  the  association,  by  mail,  to  the  stock- 
holders, who  cashed  the  checks  in  igno- 
rance of  the  fact  that  the  sales  had  been  irreg- 
ularly and  illegally  conducted,  it  was  held 
that  these  facts  did  not  amount  to  a  ratifica- 
tion of  the  sales,  and  that  the  stockholder 
could  maintain  an  action  against  the  associa- 
tion for  conversion,  without  first  returning, 
or  offering  to  return,  the  money  so  received. 
Allen  v.  American  Bldg.,  etc.,  Assoc.,  49 
Minn.  544,  40  Am.  &  Eng.  Corp.  Cas.  144. 


5.  Methods  of  Determining. — Twenty-five  such 
methods  are  set  out  in  full  in  the  Ninth  An- 
nual Report  of  the  United  States  Commis- 
sioner of  Labor  (1893),  Building  and  Loan 
Associations,  pp.  428-461. 

The  most  equitable  method  is  said  to  be  that 
by  the  "  Partnership  Rule,"  by  which  "  each 
share  of  each  series  receives  the  same  per 
cent,  for  the  average  time  invested."  Multi- 
ply investments  (dues  counted  full  paid)  by 
the  average  time  invested.  Add  results  for 
product  of  results.  Multiply  each  result  by 
the  total  gain  since  the  organization,  and 
divide  in  each  case  by  the  product  of  the  re- 
sults. The  quotient  will  be  the  series'  gain. 
Divide  each  series'  gain  by  the  number  of 
shares  in  that  series  to  find  the  gain  per  cent. 
Rosenthal's  Manual  for  Building  and  Loan. 
Associations  (2d  ed.),  Appendix. 

Ohio. — The  earnings  of  an  association  in- 
clude all  sources  of  income  except  the  stated 
dues.  The  disposition  is  regulated  by  Re- 
vised Statutes,  par.  3835,  amended  1880  (77 
Ohio  L.  208).  Seibel  v.  Victoria  Bldg.  Assoc., 
43  Ohio  St.  371. 

Cannot  be  Fixed  Arbitrarily. — The  time  of 
maturity  cannot  be  fixed  arbitrarily.  O'Mal- 
ley  v.  People's  Bldg.,  etc.,  Assoc.,  92  Hun 
(N.  Y.)  572. 

Mortgages  Not  Assets.— In  determining  the 
maturity  of  deferred  stock,  the  mortgage 
debts  of  prepaid  stockholders  are  not  assets 
to  be  applied,  with  the  sum  arising  from  the 
net  revenues,  to  the  satisfaction  of  the  claims 
of  the  deferred  stockholders.  Lister  v.  Log 
Cabin  Bldg.  Assoc..  38  Md.  115. 

6.  Method  in  Detail. — Charles  Tyrrell  Loan, 
etc.,  Assoc.  v.  Haley,  163  Pa.  St.  301,  where 
the  court,  by  Green,  J.,  said:  "This  is  the 
method  adopted  by  the  referee:  '  The  annual 
report  of  the  association  plaintiff  made  in 
November,  1887,  shows  assets  $44,678.96,  of 
which  amount  $30,891  were  stock  payments, 
and  the  balance,  $13,787.96,  were  profits; 
these  profits  evidently  belonged  in  a  fair 
proportion  to  the  stockholders  of  the  various 
series.  It  is  obvious  that  the  stockholders  in 
the  oldest  series  should  be  entitled  not  only 
to  a  share  of  the  profits  pro  rata,  but  that 
the  time  during  which  the  payments  had 
been  made  should  also  be  considered  in  reach- 
ing a  fair  and  equitable  division.    If  this  be. 
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A  Defense  to  Claim  for  Dues.— It  is  open  to  a  member  to  show,  when  dues  are 
demanded,  that  the  method  adopted  by  the  association,  even  though  the  one 
used  for  a  long  term  of  years,  is  incorrect,  and  that  under  a  proper  one  his 
shares  have  matured.1 

Declaration  of  Maturity. — The  association  need  not  have  declared  the  shares 
matured  in  order  to  justify  a  refusal  to  make  further  payments.3  But  it  has 
been  held  otherwise  where  the  member  brings  suit  against  the  association  for  the 
value  of  his  shares.3 

Burden  of  Proof. — In  any  case  the  burden  of  proving  the  maturity  of  stock 
is  on  the  member  alleging  it.4 


conceded,  then  the  number  of  shares  of  each 
series  should  be  multiplied  by  the  number  of 
months  during  which  payments  were  made 
upon  them,  to  find  the  amount  paid  in  each 
series;  then  multiply  the  result  by  one-half 
the  number  of  months  the  particular  series 
had  run  (that  is,  averaging  the  time)  would 
produce  for  the  purpose  a  just  distribution  of 
the  capital  invested  for  one  year  by  that 
series;  doing  the  same  with  each  series,  and 
adding  together  the  various  amounts  of  cap- 
ital thus  found,  gives  the  whole  capital  of  the 
association  for  the  year;  dividing  the  profits 
by  this  aggregated  capital  gives  the  per  cent, 
of  the  profits  for  each  share  for  the  year. 
Then  multiplying  the  amount  actually  paid  on 
each  share  by  the  percentage  gives  the  exact 
profit  of  each  share  in  each  series,  and  then 
adding  the  profit  to  the  actual  payment  gives 
the  exact  value  of  each  share.'  He  states 
the  result  as  follows:  'Assets,  $44,678.96, 
$30,891,  $13,787.96  profits;  $13,787.96,  $98,873 
(amount  invested),  13.9  percentage.  There- 
fore, taking  one  share  of  stock  in  the  eighth 
series,  the  one  in  question,  which  in  Novem- 
ber, 1887,  had  run  io\  years,  and  averaging  its 
time  at  si  years  at  13.9  per  annum,  makes 
724  per  cent.,  which  on  $126  paid  on  stock 
produces  a  profit  of  $89.66;  and  adding  to 
it  the  amount  paid  on  stock,  $126,  makes  each 
share  worth  $215.66.'  We  are  obliged  to  say 
that,  after  a  careful  examination  of  the  testi- 
mony on  this  subject,  we  regard  this  as  a  fair, 
just,  and  equitable  method  of  computing  the 
value  of  the  stock  where  it  is  issued  in  several 
series."  Fell,  J.  (dissenting ,  but  not  on  this 
point),  said:  "There  are  two  methods  of 
dividing  profits  in  use  by  building  associations 
having  more  than  one  series  of  stock.  By 
one  method  the  total  annual  profits  are  divided 
equally  among  all  the  shares;  by  the  other 
the  annual  profits  are  divided  among  the 
shares  in  proportion  to  the  amount  paid  on 
each.  The  first  method  is  open  to  the  objec- 
tion that  it  gives  to  a  share  on  which  one 
year's  dues  have  been  paid  the  same  profit 
that  is  given  to  a  share  on  which  a  much 
larger  amount  has  been  paid.  The  second 
method  is  better,  as  by  it  each  share  is  given 
each  year  the  exact  portion  of  the  profits  it  is 
entitled  to  on  the  basis  of  the  amount  paid, 
and  it  is  the  money  paid  on  the  stock  that 
earns  the  profits." 

1.  Defense  to  Claim  for  Dues. — Charles  Tyr- 
rell Loan,  etc.,  Assoc.  v.  Haley,  139  Pa.  St. 
476,  23  Am.  St.  Rep.  199.  See  also  Building 
Association's  Appeal,  33  Pa.  L.  J.  324. 

2.  Declaration  of  Maturity. — The  fact  that 


the  constitution  and  by-laws  of  such  an  asso- 
ciation provide  for  a  division  of  assets  at  a 
meeting  of  the  stockholders,  "  when  it  shall 
be  ascertained  "  that  the  stock  has  matured, 
does  not  preclude  a  borrowing  member  from 
showing,  when  sued  on  his  debt,  that  on  a 
proper  application  of  the  profits  his  stock  is 
worth  par.  Charles  Tyrrell  Loan,  etc.,  Assoc. 
v.  Haley,  139  Pa.  St.  476,23  Am.  St.  Rep.  199. 

Effect  of  Declaration. — The  declaration  of  an 
association  that  shares  have  matured  is  not 
necessarily  binding.  If  upon  false  and  fraud- 
ulent information,  furnished  by  the  secretary 
of  a  building  and  loan  association,  that  its 
shares  of  stock  have  matured,  the  board  of 
directors  improvidently  enter  satisfaction  as 
to  a  member  and  borrower,  the  satisfaction 
will  be  stricken  off  upon  a  bill  filed  by  an 
assignee  of  the  association  for  the  benefit  of 
creditors.  Callahan's  Appeal,  124  Pa.  St. 
138. 

Reliance    of  Member   on   Declaration — But 

where  the  directors  in  their  reports  and  no- 
tices to  members  declared  the  shares  in  the 
first  series  fully  paid  up  and  worth  par,  on 
the  payment  of  a  final  assessment,  and,  com- 
plying therewith,  the  plaintiff  paid  the  assess- 
ment on  her  shares,  and  demanded  payment 
in  accordance  with  the  report,  but  the  associa- 
tion refused,  on  the  ground  that  the  directors 
in  so  declaring  had  made  a  mistake  or  acted 
fraudulently,  and  that  the  shares  were  of  less 
value,  a  decree  was  entered  affirming  the  re- 
port of  the  master  that  the  plaintiff  was  en- 
titled to  recover  the  par  value  of  her  shares. 
Mechanics',  etc.,  Bldg.  Assoc.  v.  Monroe  (Pa. 
1887),  6  Cent.  Rep.  580,  7  Atl.  Rep.  728. 

3.  Where  Member  Brings  Suit.  —  Under  a  by- 
law which  provided  that  "  when  it  should  be 
ascertained  by  the  board  of  auditors  that  the 
value  of  each  share  of  stock  amounts  to  $200, 
a  meeting  of  the  association  shall  be  con- 
vened, at  which  time  a  division  shall  take 
place,  and  the  holder  of  each  share  of  stock 
shall  receive  the  sum  of  $200,  or  his  or  her 
own  securities  to  that  amount,  with  the  same 
fully  satisfied  and  discharged  of  record,  and 
the  corporation  shall  cease  and  determine," 
it  was  held  that  such  a  meeting  was  neces- 
sary to  allow  the  member  to  obtain  judgment 
against  the  association.  Britton  v.  Ameri- 
can Bldg.,  etc.,  Assoc.,  12  Phila.  (Pa.)  430. 
See  also  infra,  this  title,  Dues. 

4.  Burden  of  Proof. — Concordia  Sav.,  etc., 
Assoc.  v.  Read,  93  N.  Y.  474,  4  Am.  &  Eng. 
Corp.  Cas.  175;  Watkins  v.  Workingmen's 
Bldg.,  etc.,  Assoc.,  97  Pa.  St.  514;  Love  v. 
Building,  etc.,  Assoc.,  11  W.  N.  C.  (Pa.)  303, 
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VII.  Rights,  Duties,  and  Liabilities  of  Membebs— 1.  The  Rights— a.  Gen- 
erally.— The  rights  of  the  members  are  governed  by  the  usual  principles  of 
corporation  law.  They  are  generally  defined  in  the  charter  and  by-laws,1  and 
include  among  others  2  the  following:3  1st.  To  remain  a  member,  with  the 
usual  privileges  of  a  member,  until  his  stock  has  matured,  unless  the  association 
be  dissolved  prior  to  that  time,  or  unless  he  withdraw.4  2d.  To  receive,  should 
it  so  dissolve,  his  equitable  portion  of  the  assets.  3d.  To  receive  on  maturity 
the  par  value  of  his  stock.  4th.  To  withdraw.  5th.  To  receive  a  loan.  These 
rights  are  not  affected  by  a  pledge  of  stock.5 

b.  To  RE  Paid  ON  Maturity. — On  the  maturity  of  his  shares  a  member 
is  entitled  to  receive  their  par  value,  unless  the  law  provides  for  the  payment 
of  a  different  amount  ;  but  before  maturity  he  has  not  the  right  to  receive  any 
part  of  the  profits,6  unless  so  provided.7 

The  Bight  Absolute. — His  right  on  maturity  is  an  absolute  one  so  long  as  the 
association  is  a  going  concern,  and  he  cannot  be  compelled  to  bid  against  the 
holders  of  stock  of  a  subsequent  series  for  the  privilege  of  being  paid  off.8  He 
may  enforce  this  right  by  a  bill  in  equity.9  The  question  of  the  time  of  matu- 
rity has  been  elsewhere  considered.10 

Insolvency  of  Association. — On  the  insolvency  of  the  association,  the  mere  fact 


1.  Defined  in  Charter  and  By-laws. — Engel- 
hardt  v.  Fifth  Ward  Permanent  Dime  Sav., 
etc.,  Assoc.,  148  N.  Y.  281;  McDonough  v. 
Hennepin  County  Catholic  Bldg., etc. .Assoc., 
62  Minn.  122,  which  holds  that  if  the  by-laws 
are  ambiguous,  the  practical  construction 
put  upon  them  by  the  association  and  its 
members  will  control. 

2.  Miscellaneous  Bights. — Among  the  rights 
not  enumerated  is  that  of  inspecting  the 
books  of  the  association.  Huylar  v.  Cragin 
Cattle  Co.,  40  N.  J.  Eq.  392. 

Statutory  Lien  of  Members. — The  statute 
sometimes  creates  a  lien  on  the  corporate 
property  in  favor  of  the  stock.  In  such  cases 
the  iien  does  not  necessarily  flow  from  the 
relation  of  stockholder,  but  is  a  statutory  lien, 
and  can  only  be  enforced  against  bona  fide 
lienors  of  the  corporate  property  when  per- 
fected in  the  method  and  evidenced  by  the 
instrument  prescribed  by  the  statute.  Rut- 
ter  v.  Kilpatrick,  63  N.  Y.  604. 

3.  Bights  Enumerated. — Endlichon  Building 
Associations,  c.  7. 

Each  of  these  rights  is  considered  in  this 
article  under  its  proper  head. 

4.  Bight  to  Bemain  a  Member. — People  v. 
Lowe,  117  N.  Y.  175. 

An  association  cannot  retire  or  cancel  any 
part  of  the  stock  of  a  member  against  his 
will  and  without  any  default  on  his  part,  if 
no  such  power  is  reserved  in  the  articles  of 
incorporation.  Bergman  v.  St.  Paul  Mut. 
Bldg.  Assoc.  No.  r,  20,  Minn.  275. 

5.  Effect  of  Pledge  of  Stock. — A  pledgor  re- 
tains his  right  to  vote  pledged  stock.  Mechan- 
ics' Bldg.,  etc.,  Assoc.  v.  Conover,  14  N.  J. 
Eq.  219,  not  disturbed  in  this  particular  in 
Herbert  v.  Mechanics'  Bldg. ,  etc.,  Assoc. ,  17 
N.  J.  Eq.  497,  90  Am.  Dec.  601. 

6.  Bight  to  be  Paid  on  Maturity. — Reeve  v. 
Ladies'  Bldg.  Assoc.,  56  Ark.  335;  State  v. 
Oberlin  Bldg.,  etc.,  Assoc.,  35  Ohio  St.  258. 

When  a  statute  provides  that  an  associa- 
tion at  the  end  of  a  year  "  shall  make  a  rebate 
of  interest  on  the  amount  of  dues  paid  on 
loans  awarded,"  the  legal  intent  is  to  lessen 


the  interest  on  such  loans,  and  does  not  per- 
mit a  rule  providing  that  an  annual  settle- 
ment should  be  had  with  each  borrower, 
when  he  should  receive  a  rebate  of  interest 
on  the  amount  of  dues  paid  and  earnings 
credited  for  the  expiring  year,  but  that  on 
sums  so  credited  he  should  receive  no  further 
dividend.  Seibel  v.  Victoria  Bldg.  Assoc.,  43 
Ohio  St.  371. 

7.  No  Bight  to  Eedemption  before  Maturity. — 
The  fact  that  a  certificate  of  stock  in  a  build- 
ing association  is  made  "  redeemable  in 
cash,"  after  certain  payments  have  been 
made,  imposes  no  liability  on  the  association 
to  make  redemption,  but  gives  it  the  option 
to  do  so.  Peters  v.  Granite  State  Provident 
Assoc.,  12  Pa.  Co.  Ct.  Rep.  192. 

8.  An  Absolute  Bight. —Holders  of  stock  in 
the  first  series  are  entitled  to  full  payment 
without  being  called  upon  to  bid  against  the 
holders  of  stock  in  subsequently  matured 
series,  although  the  constitution  provides 
that  when  the  stock  of  any  series  shall  have 
attained  a  stated  value,  half  the  receipts 
shall  be  apportioned  to  the  liquidation  there- 
of, and  that  priority  of  payment  shall  be 
given  to  those  willing  to  allow  the  highest 
premium,  and  that  no  interest  shall  be 
allowed  from  the  time  value  is  ascertained 
till  payment.  Deering  v.  Bishop  Bayley 
Bldg.,  etc.,  Assoc.  No.  2  (N.  J.  Eq.  1892),  24 
Atl.  Rep.  575. 

Charging  Premium  Illegal. — A  member  can- 
not be  made  to  pay  a  premium  for  the  privi- 
lege of  receiving  payments  on  his  shares  at 
maturity.  Mechanics',  etc.,  Bldg.  Associa- 
tion's Appeal  (Pa.  1887),  7  Atl.  Rep.  728. 

9.  Bemedy  in  Equity. — Endlich  on  Building 
Associations  (2d  ed.),  §  516;  North  Hudson 
Mut.  Bldg.,  etc.,  Assoc.  v.  Hudson  First  Nat. 
Bank,  79  Wis.  31. 

Injunction. — Such  a  member  may  enjoin  the 
association  from  releasing  the  securities  and 
discontinuing  the  collection  of  fees,  dues,  and 
interest.    Fisher  v.  Patton,  134  Mo.  32. 

10.  See  supra,  this  title,  Stock — Maturity  of 
Stock. 
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that  a  member's  stock  has  matured  does  not  give  him  a  right  to  be  paid  in  full. 
The  mutuality  of  the  scheme  implies  that  losses  are  to  be  shared  by  all,  and  he 
must  take  his  equitable  proportion  of  the  assets  with  the  other  members.1 

c.  To  Receive  a  Loan. — The  right  to  receive  a  loan  is  an  essential  inci- 
dent of  membership.  An  association  having  available  funds  cannot  refuse  to 
lend  them  to  members  offering  proper  security.2 

Purpose  of  Borrowing. — It  is  generally  held  to  be  immaterial  what  the  member 
purposes  doing  with  the  money.3 

Amount. — The  amount  which  a  member  may  borrow  is  generally  stated  as 
that  of  the  par  value  of  his  stock,  although  he  may,  standing  in  the  position 
and  having  the  rights  of  an  outsider,  receive  more  if  the  association  is  author- 
ized to  lend  to  nonmembers.4 

Security. — The  member  who  would  borrow  must  offer  security  not  only  good 
in  itself,  but  acceptable  to  the  association,  acting  in  good  faith  upon  the  advice 
of  its  solicitor.5 

Assumpsit — Bill  for  Specific  Performance. — If  the  loan  is  unjustly  refused,  as  if  the 
member  bids  it  off,  but  the  association  declines  without  cause  to  give  him  the 
money,  assumpsit  for  the  amount  of  the  loan  cannot  be  maintained,6  nor  can  a 
bill  for  specific  performance.7 

2.  Duties  and  Liabilities — Enumeration. — The  members  of  an  association,  by 
virtue  of  their  relation  to  it,  owe  the  duties  and  are  subject  to  the  liabilities  of 
the  members  of  corporations  generally,  the  principal  obligations  being  to  pay 
all  the  dues,  fines,  and  other  indebtednesses  existing  by  virtue  of  the  charter, 
the  by-laws,  the  general  law,  or  special  contract.  These  various  obligations  are 
elsewhere  separately  considered. 

To  Contribute  to  Losses  and  Expenses. — Each  member  of  a  building  association, 
whether  a  borrower  or  a  nonborrower,  participates  in  the  earnings  of  the  asso- 
ciation, and  must  assist,  therefore,  in  bearing  its  losses.8 


1.  Insolvency  of  Association. — Towlez'.  Amer- 
ican Bldg.,  etc.,  Assoc.,  75  Fed.  Rep.  938,  5 
Am.  &  Eng.  Corp.  Cas.  N.  S.  501;  Criswell's 
Appeal,  100  Pa.  St.  488;  Post  v.  Mechanics' 
Bldg.,  etc.,  Assoc.,  97  Tenn.  408. 

2.  Bight  to  Receive  Loan. — State  v.  Oberlin 
Bldg.,  etc..  Assoc.,  35  Ohio  St.  258. 

Under  a  by-law  providing  that  "each 
stockholder,  not  in  arrears,  for  each  two  hun- 
dred dollars'  worth  of  stock  he  may  hold  in 
this  corporation  be  entitled  to  receive  a  loan 
of  two  hundred  dollars  of  stock  from  its 
funds,  at  six  per  cent,  interest,"  a  stockholder 
not  in  arrears  is  entitled  to  a  loan  as  a  matter 
of  right;  and  even  if  the  stock  has  been  ille- 
gally canceled,  the  right  remains.  Bergman 
v.  St.  Paul  Mut.  Bldg.  Assoc.  No.  1,  29  Minn. 
282. 

3.  See  this  title,  supra.  Definition  and  De- 
scription—  Ob ject. 

4.  Amount  of  Loan. — Cutbill  v.  Kingdom,  1 
Exch.  494,  17  L.  J.  Exch.  177;  Union  Bldg. 
Loan  Assoc.  v.  Masonic  Hall  Assoc.,  29  N.  J. 
Eq.  389. 

5.  Security. — Conklin  v.  People's  Bldg., 
etc.,  Assoc.,  41  N.  J.  Eq.  20,  12  Am.  &  Eng. 
Corp.  Cas.  240. 

6.  Assumpsit  cannot  be  Maintained  for  Refusal 
to  Loan. — Conway  v.  Log  Cabin  Permanent 
Bldg.  Assoc.,  52  Md.  138,  where  the  court  by 
Brent,  J.,  said:  "  We  have  failed  to  see  any 
principle  upon  which  an  action  like  this  can 
be  supported.  The  appellant  is  not  entitled 
to  the  money  claimed,  as  his  absolutely ;  his 
only  claim  to  it,  to  say  the  most,  is  solely  as  a 


temporary  loan.  How  and  in  what  form 
could  a  judgment  be  entered  so  as  properly 
to  limit  the  time  for  which  the  money  sought 
to  be  recovered  is  to  be  held  by  the  plaintiff  ? 
The  judgment  could  only  be  for  a  sum  of 
money  certain,  and  would  finally  settle  and 
determine  that  that  amount  belonged  to  the 
plaintiff.  It  would  be  conclusive  upon  the 
parties,  and  would  as  a  necessary  conse- 
quence estop  the  defendant  from  afterwards 
claiming  that  the  money  so  recovered  was 
loaned  to  the  plaintiff.  We  are  clear  that 
this  action  cannot  be  maintained.  The  rem- 
edy of  the  appellant  might  be  by  an  action 
on  the  case  for  breach  of  contract,  but  cer- 
tainly cannot  be  in  assumpsit." 

7.  Specific  Performance. — Conklin  v.  People's 
Bldg.,  etc.,  Assoc.,  41  N.  J.  Eq.  20,  12  Am. 
&  Eng.  Corp.  Cas.  240,  where  it  is  held  that  a 
shareholder  does  not,  by  bidding  off  a  loan 
from  a  building  association,  become  entitled 
to  the  loan  in  any  sense  different  from  that 
in  which  he  would  become  entitled  to  it  from 
an  individual  who  should  agree  to  make  it 
to  him,  and  that  in  case  of  refusal  there  is  an 
adequate  remedy  at  law. 

8.  Duty  to  Contribute  to  Losses. — In  re  West 
London,  etc.,  Permanent  Ben.  Bldg.  Soc. 
(1894),  2  Ch.  352;  Broadwell  v.  Inter-Ocean 
Homestead,  etc.,  Assoc.,  161  111.  327;  Wohl- 
ford  v.  Citizens'  Bldg.,  etc.,  Assoc.,  140  Ind. 
662,  citing  2  Am.  and  Eng.  Encyc  ok  Law 
(1st  ed.)  618,  622;  Eversmann  v.  Schmitt,,  53 
Ohio  St.  174;  McGrath  v.  Hamilton  Sav., 
etc. ,  Assoc. ,  44  Pa.  St.  383.  See  also  In  re  Don- 
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Liability  Limited  to  Losses  Sustained  during  Membership. — This  liability  to  contribute 

to  losses  sustained  by  the  association  is  limited  to  losses  sustained  while  the 
person  from  whom  a  contribution  is  sought  continues  to  be  a  member  of  the 
association,  and  he  cannot  be  held  accountable  for  losses  suffered  after  his 
membership  has  ceased.1 

3.  Determination  of  Disputes  between  Association  and  Member — Action  at  Law. — 
A  member  cannot  as  such  sue  at  law  for  the  violation  of  any  right  arising  out 
of  the  contract  of  membership  so  long  as  the  relation  exists.* 


caster  Permanent  Bldg.  Soc,  L.  R.  3  Eq.  158; 
Pattison  v.  Albany  Bldg.,  etc.,  Assoc.,  63  Ga. 
373;  VVittman  v.  Concordia  Bldg.  Assoc.  No. 
4,  13  Phila.  (Pa.)  95;  Mechanics'  Mut.  Bldg. 
Soc.  v.  Lefebvre,  12  Rev.  Leg.  (Can.)  294. 

Such  liability  is  sometimes  specifically  de- 
clared by  by-law.  Oak  Cottage  Bldg.  Assoc. 
No.  2  v.  Eastman,  31  Md.  556. 

In  Eversmann  v.  Schmitt,  53  Ohio  St.  174, 
Minshall,  C.  J.,  said:  "  Mutuality  is  the  essen- 
tial principle  of  a  building  association.  *  *  * 
Each  shareholder,  whether  a  borrower  or 
nonborrower,  participates  alike  in  the  earn- 
ings of  the  association,  and  alike  assists  in 
bearing  the  burden  of  losses  sustained.  *  *  * 
The  mutual  character  of  the  association  pre- 
scribes that  the  burden  [of  losses]  must  be 
sustained  by  the  stockholders  according  to 
the  amount  of  their  stock;  for  he  who  partici- 
pates in  the  benefit  of  a  business  must  assist 
in  bearing  the  burden." 

Where  a  mortgagor  and  shareholder  in  a 
building  association,  who  had  received  an 
advance  on  his  shares  of  stock,  by  a  covenant 
in  the  mortgage  agreed  to  pay  the  mortgagee 
or  its  assigns  the  dues  and  fines  until  such 
time  as  the  association  might  havea  sufficient 
fund  to  pay  all  the  holders  of  the  unredeemed 
shares  of  stock  the  sum  of  one  hundred  dol- 
lars per  share  clear  of  all  losses  and  liabilities, 
and  the  association  became  insolvent  and 
ceased  operations,  with  no  prospect  of  ever 
resuming  them  or  of  paying  the  unredeemed 
shares,  it  was  held  that  the  mortgagor  could 
not  be  required  to  contribute  to  the  losses  of 
the  association,  and  that  by  the  terms  of  the 
covenant  he  was  only  liable  to  contribute  in 
the  event  of  the  continued  existence  and 
operation  of  the  association,  and  of  its  ter- 
mination in  the  regular  mode  provided  in  the 
articles  of  association,  and  then  only  by  the 
prolonged  or  extended  payment  of  the  weekly 
dues.  Low  Street  Bldg.  Assoc.  No.  6  v. 
Zucker,  48  Md.  448. 

The  Burden  of  Showing  Losses  is  upon  the  asso- 
ciation. Oak  Cottage  Bldg.  Assoc.  No.  2  v. 
Eastman,  31  Md.  556. 

Under  a  Statute  which  provides  that  all 
shareholders  of  any  association  shall  be  in- 
dividually liable  to  the  creditors  of  said  asso- 
ciation,'to  an  amount  equal  to  the  amount  of 
stock  held  by  them  respectively,  for  all  debts 
contracted  by  the  association,  a  stockholder 
who  has  made  advances  or  incurred  liability 
for  the  benefit  of  the  corporation  may,  when 
called  upon  to  respond  to  his  statutory  liabil- 
ity, set  off  such  advances  or  liabilities  in 
extinguishment  thereof.  Remington  v.  King, 
11  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  278. 

For  other  examples  of  statutes  creating  a 
similar  liability,  see  the  statutes  of  Michigan, 
Minnesota,  Nebraska,  and  Pennsylvania. 


Rule  Requiring  Apportionment  between  Bor- 
rowers and  Nonborrowers. — The  rule  of  a  build- 
ing society  providing  that  a  deficiency  in  the 
amount  necessary  to  meet  expenditure  and 
liability  shall  be  apportioned  between  the  in- 
vesting and  borrowing  members  constitutes  a 
special  contract  between  the  members,  under 
which  advanced  or  borrowing  members  are 
liable  to  contribute  ratably  with  investing 
members,  both  toward  paying  outside  credit- 
ors, and  in  sharing  the  other  losses  incurred 
by  the  society,  hi  re  West  Riding  of  Yorkshire 
Permanent  Ben.  Bldg.  Soc,  43  Ch.  Div.  407. 

1.  U.S.  Building,  etc.,  Assoc.  ^.Silverman, 
85  Pa.  St.  394.  See  also  Wittman  v.  Con- 
cordia Bldg.  Assoc.  No.  4,  13  Phila.  (Pa.)  95. 

The  rules  of  a  building  association  consti- 
tute a  contract  between  the  society  and  its 
members  by  which  the  liability  of  all  classes 
of  members  is  regulated.  Therefore,  on  a 
winding  up,  past  advanced  or  past  investing 
members,  who  have  satisfied  all  their  obliga- 
tions to  the  society  in  accordance  with  the 
rules,  are  no  longer  under  any  liability  to 
contribute  to  the  losses  of  the  society  with 
present  members.  In  re  West  Riding  of 
Yorkshire  Permanent  Ben.  Bldg.  Soc,  45  Ch. 
Div.  463. 

Retaining  from  Withdrawing  Member  His  Pro- 
portion of  Probable  Losses. — A  building  associa- 
tion has  the  right  to  retain  from  a  withdraw- 
ing stockholder  a  proportion  of  the  probable 
loss  sustained  by  reason  of  the  dealings  of  the 
association,  even  before  the  loss  has  been 
finally  determined.  It  may  be  ascertained  by- 
appraisement.  Knoblauck  v.  Robert  Blum 
Bldg.,  etc.,  Assoc.,  25  Pittsb.  L.  J.  39;  Paffert 
v.  Robert  Blum  Bldg.,  etc.,  Assoc.,  25  Pittsb. 
L.  J.  40. 

Contribution  under  Rule  Adopted  Subsequent 
to  Membership. — An  advanced  member  of  a 
building  association  executed  a  mortgage  con- 
taining a  provision  for  redemption  on  the 
payment  of  dues,  fines,  interest,  and  other 
payments  under  the  rules  of  the  association. 
The  rules  did  not  provide  for  any  contribu- 
tion to  losses  by  the  society,  but  subsequently 
the  rules  were  duly  altered  by  empowering 
the  directors  to  levy  a  contribution  in  case  of 
loss,  and  under  the  altered  rules  a  levy  was 
made.  The  mortgagor  claimed  to  be  entitled 
to  redeem  without  paying  such  levy,  but  it 
was  held  that  by  virtue  of  his  contract,  which 
was  one  of  mortgage  and  membership  com- 
bined, he  was  bound  by  the  altered  rules,  and 
was  not  entitled  to  redeem,  except  upon  pay- 
ment of  the  levy.  Bradbury  v.  Wild  (1S93),  I 
Ch.  377- 

2.  O'Rourke  v.  West  Pennsylvania  Loan, 
etc.,  Assoc.,  93  Pa.  St.  308,  where  it  was  held 
that  building  associations  form  no  exception 
to  the  general  principle  that  a  stockholder  qu& 
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Suit  in  Equity. — His  proper  remedy  is  in  equity.1 

Arbitration. — The  English  statutes  make  provision  for  the  arbitration  of  dis- 
putes between  the  association  and  its  members.  Such  provisions  are  almost  un- 
known in  the  United  States.  The  principal  English  cases  are  collected  in  the 
note.2 

VIII.  Dues — 1.  Definition. — The  term  "  dues,"  as  it  is  ordinarily  employed, 
denotes  the  periodical  payments  upon  the  capital  stock.3  It  is  also  sometimes 
used  to  signify  the  periodical  contributions  of  the  members  to  the  association, 
which  are  not  exclusively  payments  on  stock,  but  include  also  payments  by 
way  of  interest.4 

Dues  an  Entire  Sum. — Where  such  is  the  case,  and  the  by-laws  allow  the  imposi- 
tion of  fines  for  nonpayment  of  "dues,"  the  sum  required  periodically  consti- 
tutes one  debt,  and  cannot  be  split  up  into  its  elements  and  a  fine  imposed  on 
each.5  Unless  otherwise  noted,  the  term  is  used  in  this  article  to  denote  stock 
payments  only. 

Object. — The  object  of  dues  is  to  provide  a  fund  from  which  to  make  loans. 
They  cannot  be  collected  for  any  other  purpose,  as  to  equalize  the  value  of 
shares  or  otherwise  adjust  the  rights  of  the  members  inter  se.6 


stockholder  cannot  sue  the  corporation;  if 
he  is  not  content  to  await  the  winding  up  of 
the  concern,  his  course  is  to  withdraw  and 
bring  suit  as  a  withdrawing  stockholder. 

1.  State  v.  American  Sav.,  etc.,  Assoc. 
(Minn.  1896),  67  N.  W.  Rep.  1. 

Jurisdiction  of  Equity. — The  stockholders 
may  invoke  the  aid  of  a  court  of  equity 
to  correct  errors  and  mistakes  in  a  settle- 
ment of  its  affairs.  Banksville  Mut.  Bldg., 
etc.,  Association's  Appeal  (Pa.  1886),  1  Cent. 
Rep.  925. 

Ancillary  Remedies. — A  court  of  equity  may 
entertain  a  bill  by  a  member  against  an  asso- 
ciation for  a  discovery,  an  accounting,  an  in- 
junction, and  the  appointment  of  a  receiver, 
on  a  showing  that,  as  provided  by  its 
constitution  and  by-laws,  it  had  declared 
the  institution  closed,  having  in  its  posses- 
sion assets  belonging  to  the  complainant, 
who  has  complied  with  the  requirements 
entitling  him  thereto,  which  it  refuses  to 
pay  him  after  a  lapse  of  a  period  of  ten 
years.  Amer  v.  Union  Bldg.,  etc.,  Assoc., 
50  N.  J.  Eq.  170. 

2.  England — Arbitration  between  Association 
and  Members. — Wright  v.  Monarch  Invest- 
ment Bldg.  Soc,  5  Ch.  Div.  726;  Ex  p.  Payne, 
13  Jur.  634;  Municipal  Permanent  Investment 
Bldg.  Soc.  v.  Kent,  L.  R.  9  App.  260;  Hack 
v.  London  Provident  Bldg.  Soc,  48  L.  T. 
247,  23  Ch.  Div.  103;  Cutbill  v.  Kingdom,  1 
Exch.  494,  17  L.  J.  Exch.  177;  Mullock  v. 
Jenkins,  14  Beav.  628;  Mulkern  v.  Lord, 
L.  R.  4  App.  182,  48  L.  J.  Ch.  745,  40  L.  T. 
594,  affirming  47  L.  J.  Ch.  228;  Doubleday  v. 
Hosking,  L.  R.  15  Eq.  344,  note;  Western 
Suburban,  etc.,  Permanent  Ben.  Bldg.  Soc. 
v.  Martin,  17  Q.  B.  Div.  66,  609;  Armitage 
v.  Walker,  2  Kay  &  J.  211,  2  Jur.  N.  S.  13; 
Reg.  v.  Trafford,  1  Jur.  N.  S.  252;  Reeves  v. 
White,  17  Q.  B.  995,  79  E.  C.  L.  995,  21  L.  J. 
Q.  B.  169,  16  Jur.  637;  Thompson  v.  Planet 
Ben.  Bldg.  Soc,  L.  R.  15  Eq.  333,  42  L.  J. 
Ch.  364,  21  W.  R.  474,  28  L.  T.  N.  S.  549; 
Huckle  v.  Wilson,  2  C.  P.  Div.  410;  Almon 
v.  Fairbanks,  10  Nova  Scotia  407:  Christie  v. 
Northern  Counties  Permanent  Ben.  Bldg. 


Soc,  43  Ch.  Div.  62;  Norton  v.  Counties  Con- 
servative Per.  Ben.  Bldg.  Soc,  71  L.  T.  N.  S. 
791;  Doe  v.  Glover,  15  Q.  B.  103,  69  E.  C.  L. 
103;  Wright  v.  Deley,  4  H.  &  C.  209;  Armi- 
tage v.  Walker,  2  Kay  &  J.  211,  2  Jur.  N.  S. 
13;  Prentice  v.  London,  L.  R.  10  C.  P.  679, 
44  L.  J.  C.  P.  353,  33  L.  T.  251;  Farmer  v. 
Giles,  5  H.  &  N.  753,  30  L.  J.  Exch.  65,  8  W. 
R.  649;  In  re  Knight  and  Tabernacle  Per- 
manent Ben.  Bldg.  Soc.  (1891),  2  Q.  B.  63. 

3.  In  California  Code. — "The  capital  stock 
of  such  corporations  shall  be  paid  in  by  the 
stockholders  in  regular,  equal,  periodical 
payments,  at  such  times  and  in  such  amounts 
as  shall  be  provided  in  the  by-laws.  Such 
periodical  payments  shall  be  called  dues." 
California  Civil  Code,  vol.  2,  §  634  (added  by 
c.  174,  Acts  of  1891.) 

In  New  York  Statute. — "  Regular  payments 
made  to  the  association  upon  shares  shall  be 
called  'dues.'  "  New  York  Laws  1894,  c.  703; 
2  New  York  Rev.  Stat.  (Banks'  gth  ed.)  mo, 

4.  Other  Use  of  Term. — Endlich  on  Building 
Associations  (2d  ed.),  §  384. 

5.  Dues  an  Entire  Sum.  —  Where  the  by- 
laws provided  that  mortgages  of  borrowing 
members  shall  cover  future  instalments  on 
the  stock,  together  with  the  interest  on  the 
sum  advanced,  and  fines,  which  instalments 
and  interest  were  due  weekly,  it  was  held 
that  the  weekly  instalment  and  the  weekly 
interest  constituted  one  debt,  and  where 
fines  were  allowed  to  be  imposed  for  the  non- 
payment of  dues,  the  sum  could  not  be  split 
and  two  fines  imposed.  Shannon  v.  Howard 
Mut.  Bldg.  Assoc.,  36  Md.  383. 

6.  Object  of  Dues. — The  rules  of  a  building 
society  provided  that  the  funds  of  the  society 
should  belong  to  the  members  in  proportion 
to  the  time  they  had  been  subscribers.  Losses 
having  been  incurred  through  the  frauds  of 
a  secretary,  the  society  was  wound  up.  All 
debts  having  been  paid,  there  remained  a 
surplus  sufficient  to  pay  each  subscriber 
about  half  the  value  of  his  shares,  according 
to  the  period  of  his  subscription  at  the  date 
of  the  winding-up  order.  A  call  having 
been  made  to  adjust  the  rights  of  the  con- 
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2.  When  the  Liability  to  Pay  Exists. — The  obligation  to  pay  dues  is  an 
incident  of  the  relation,  and  continues  throughout  membership  in  an  active 
association.1 

When  it  Attaches. — It  begins  with  the  acquisition  of  membership,  if  the  associa- 
tion is  fully  organized  and  capable  of  carrying  on  business,  but  does  not  arise 
until  these  conditions  exist.  Hence  if  the  required  amount  of  stock  has  not 
been  subscribed,  no  dues  can  be  collected.2 

Liability  Absolute. — The  undertaking  to  pay  dues  is  absolute,  and  it  is  no 
excuse  for  nonpayment  that  other  members  have  refused  to  discharge  this 
obligation.3 

Effect  of  Loan. — The  liability  is  not  affected  by  receiving  a  loan,4  unless  the 
membership  is  terminated  thereby,5  nor  by  the  assignment  of  the  stock  as 
security  to  the  association.6 

Effect  of  Suit. — The  bringing  of  suit  by  the  association  against  a  member  in 
default  does  not  release  him  from  this  obligation.7 

Effect  of  Pursuing  Remedies  on  Mortgage. — The  obligation  is  not  released  by  a  sale 
of  the  mortgaged  premises  on  foreclosure,  or  a  voluntary  repayment  of  the 
loan,  if  neither  the  association  nor  the  borrower  applies  the  previous  stock 
payments  to  the  extinguishment  of  the  debt.8  But  a  sale  of  the  mortgaged 
premises  and  application  of  the  previous  stock  payments  made  by  the  mort- 
gagor to  the  extinguishment  of  the  debt  terminates  the  membership  of  the 
mortgagor  in  the  association,  and  the  obligation  to  continue  the  payment  of 
dues  in  consequence  of  membership  ceases.9 

When  It  Ends. — The  liability  to  pay  dues  ends  with  the  membership.10  It 
ends  also  with  the  dissolution  of  the  society,11  the  abandonment  of  the  enter- 


tributors  inter  se,  upon  summons  by  the  offi- 
cial liquidator  to  discharge  the  order  it  was 
held  that  the  assets  of  the  company  belonged 
to  the  members  pro  rata,  according  to  their 
respective  periods  of  subscription;  that  a 
call  in  order  to  equalize  the  value  of  all  the 
shares  was  not  proper  or  necessary;  and 
that  the  order  for  the  call  should  be  dis- 
charged. In  re  Doncaster  Permanent  Bldg. 
Soc,  L.  R.  4  Eq.  579. 

1.  When  Liability  ExiBts. — All  the  members, 
deferred  as  well  as  prepaid,  must  continue  to 
pay  their  weekly  dues  until  the  association 
is  dissolved,  or  in  a  condition  to  be  dissolved, 
as  provided  in  its  articles.  Lister  v.  Log 
Cabin  Bldg.  Assoc.,  38  Md.  115. 

Dues  in  Advance. — An  agreement  that  on 
default  in  the  payment  of  dues  all  future  dues 
for  nine  years  to  come  shall  become  payable 
is  not  enforceable.  Maudlin  v.  American 
Sav.,  etc.,  Assoc.,  63  Minn.  358. 

2.  Before  Stock  Subscribed.  —  Morrison  v. 
Dorsey,  48  Md.  461,  which  lays  down  the 
proposition  of  the  text,  but  holds  also  that  a 
member  having  received  his  proportion  of  the 
profits  earned  is  estopped,  when  the  associa- 
tion has  become  embarrassed  and  its  affairs 
have  been  placed  in  the  hands  of  receivers,  to 
avoid  payment  of  his  subscription,  on  the 
ground  that  the  whole  capital  stock  had  not 
been  taken. 

3.  Hoboken  Bldg.  Assoc.  v.  Martin,  13  N. 
J.  Eq.  427. 

4.  Effect  of  Loan.— Delano  v.  Wild,  6  Allen 
(Mass.)  1,  83  Am.  Dec.  605;  Eversmann  v. 
Schmitt,  53  Ohio  St.  174;  Wilson  v.  Upper 
Canada  Bldg.  Soc,  12  Grant's  Ch.  (U.  C.) 
206. 


5.  See  infra,  this  title,  The  Building  As- 
sociation Loan. 

6.  Blakeley  v.  El  Paso  Bldg.,  etc.,  Assoc. 
(Tex.  Civ.  App.  1894),  26  S.  W.  Rep.  292. 

7.  Union  Bldg.  Loan  Assoc.  v.  Masonic 
Hall  Assoc.,  29  N.  J.  Eq.  3S9. 

8.  Effect  of  Pursuing  Remedies  on  Mortgage. — 
Sparrow  v.  Farmer,  26  Beav.  511,  5  Jur.  N. 
S.  530,  28  L.  J.  Ch.  537,  33  L.  T.  216;  Hand- 
ley  v.  Farmer,  29  Beav.  362;  Farmer  v. 
Smith,  4  H.  &  N.  196,  5  Jur.  N.  S.  533,  note, 
28  L.  J.  Exch.  226;  Ocmulgee  Bldg.,  etc., 
Assoc.  v.  Thomson,  52  Ga.  427;  North  America 
Bldg.  Assoc.  v.  Sutton,  35  Pa.  St.  463,  78  Am. 
Dec.  349;  Springville,  etc.,  Assoc.  v.  Raber, 
11  Phila.  (Pa.)  546. 

9.  Mortgage  Sale  and  Application  of  Stock 
Payments.- — McCahan  v.  Columbian  Bldg. 
Assoc.  No.  2,  40  Md.  239;  Spring  Garden 
Assoc.  v.  Tradesmen's  Loan  Assoc.,  46  Pa. 
St.  493;  North  America  Bldg.  Assoc.  v.  Sut- 
ton, 35  Pa.  St.  463,  78  Am.  Dec.  349;  Wat- 
kins  v.  Workingmen's  Bldg.,  etc..  Assoc.,  97 
Pa.  St.  514;  Building,  etc.,  Assoc.  v.  Logan 
(Tex.  Civ.  App.  1896),  33  S.  W.  Rep.  10S8. 

10.  Obligation  Ends  with  Membership. — Burns 
v.  Metropolitan  Bldg.  Assoc.,  2  Mackey  (D. 
C.)  7;  Cook  v.  Kent,  105  Mass.  246.  See 
Eversmann  v.  Schmitt,  53  Ohio  St.  174. 

A  member  who  has  withdrawn  and  whose 
stock  has  been  marked  "canceled"  and 
"withdrawn"  cannot  be  compelled  to  pay 
dues.  Miller  v.  Second  Jefferson  Bldg.  As- 
soc., 50  Pa.  St.  32. 

11.  Ends  with  Dissolution  of  Association. — Cook 
v.  Kent,  105  Mass.  246  ;  Bowker  v.  Mill  River 
Loan  Fund  Assoc., 7  Allen  (Mass.)  100;  Kister- 
bock  v.  Building  Assoc.,  7  Phiia.  (Pa.)  185. 
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prise,1  the  insolvency  of  the  association,2  or  the  appointment  of  a  receiver 
under  such  circumstances  as  to  show  that  the  enterprise  will  not  be  carried 
through  to  completion.3  It  cannot  be  extended  beyond  the  time  limited  by 
the  by-laws.4 

3.  Payment — Payable  in  Cash  Only. — Dues  are  payable  in  cash.  The  treasurer 
has  no  right  to  receive  anything  else  in  payment,  and  cannot  be  authorized  to 
do  so  by  the  other  officers.  If  he  is  negligent  in  this  respect,  and  the  associa- 
tion suffers  loss,  his  bondsmen  are  liable.5 

No  Calls  Needed. — No  call  need  be  made  for  dues,  if  their  periodical  payment 
is  provided  for,  even  if  the  law  requires  calls  in  the  case  of  corporations 
generally.6 

Time  and  Place  of  Payment. — If  the  constitution  requires  in  positive  terms  the 
payment  of  dues  at  regular  stated  meetings,  the  association  is  not  bound  by 
payments  made  at  other  times  to  the  secretary,  and  embezzled  by  him.T  But 
unless  the  requirement  is  evidently  mandatory,  it  being  made  the  duty  of  the 
secretary  to  receive  and  account  for  the  moneys  of  the  association,  payment  to 
that  officer  at  his  place  of  business  will  be  payment  to  the  association.8 

4.  Collection — By  Action.— Dues  may  be  collected  by  an  action  in  the  name  of 
the  association.9 

Fines  and  Liens. — They  may  also  be  enforced  by  fines  or  forfeitures,  or,  if 
allowed  by  statute,  by  asserting  a  lien  on  the  member's  stock.10 

Secured  by  Mortgage. — -It  is  customary  also  to  make  the  mortgage  or  deed  of 
trust  of  a  borrowing  member  secure  the  payment  of  dues  and  other  charges  in 


1.  Abandonment  of  Enterprise. — Blakeley  v. 
El  Paso  Bldg.,  etc.,  Assoc.  (Tex.  Civ.  App. 
1894),  26  S.  W.  Rep.  292,  which  holds  that 
dues  cannot  be  collected  after  the  associa- 
tion has  ceased  to  loan  to  members. 

Practical  Dissolution. — Where  the  associa- 
tion, without  the  consent  of  the  defendant, 
resolved  to  close  its  affairs  and  practically 
suspend  business,  and  the  defendant  there- 
upon refused  to  make  further  payments  upon 
his  loan,  and  an  action  was  commenced  by 
the  association  to  foreclose  the  mortgage,  it 
was  held  that,  as  the  association  had  practi- 
cally dissolved,  further  payments  by  the 
mortgagor  could  not  be  required.  Waverly 
Mut.,  etc.,  Assoc.  v.  Buck,  64  Md.  338,  14 
Am.  &  Eng.  Corp.  Cas.  649. 

2.  Insolvency  of  Association. — Peter's  Bldg. 
Assoc.  No.  5  v.  Jaecksch,  51  Md.  198;  Low  St. 
Bldg.  Assoc.  No.  6  v.  Zucker,  48  Md.  448. 

3.  Appointment  of  Receiver. — Low  St.  Bldg. 
Assoc.  No.  6  v.  Zucker,  48  Md.  448;  Peter's 
Bldg.  Assoc.  No.  5  v.  Jaecksch,  51  Md.  198; 
Hinman  v.  Ryan,  3  Ohio  Circ.  Ct.  Rep.  529; 
Buist  v.  Bryan,  44  S.  Car.  121,  citing  2  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  629-642. 

4.  Limit  Set  by  By-laws. — Burns  v.  Metro- 
politan Bldg.  Assoc.,  2  Mackey  (D.  C.)  7, 
where  it  is  held  that  if  the  constitution  pro- 
vides the  "association  shall  continue  until 
the  unsold  stock  is  worth  fifty  per  cent,  pre- 
mium, and  shall  then  proceed  to  close,"  it 
must  do  so  when  the  value  of  its  property  is 
sufficient  for  that  purpose,  and  cannot  hold 
it  for  an  advance.  In  the  absence  of  evidence 
as  to  the  value  of  certain  real  estate  pur- 
chased at  auction,  the  price  paid  will  be  taken 
as  the  true  value. 

Construction. — Where  the  by-laws  provided 
that  the  dues  and  instalments  should  be  paid 
weekly,  and  that  all  loans  should  become  due 
in  six  years  from  the  date  of  the  incorpora- 


tion or  on  the  stock  becoming  of  par  value, 
in  either  of  which  cases  the  note  given  by 
the  borrower  and  the  stock  upon  which  the 
loan  was  made  would  be  set  off  against  each 
other,  it  was  held  that  the  liability  of  the 
borrower  to  pay  weekly  dues  and  instalments 
did  not  extend  beyond  the  period  of  six 
years  from  the  date  of  the  loan.  Lime  City 
Bldg.,  etc.,  Assoc.  v.  Wagner,  122  Ind.  78. 

Extension  through  Mismanagement. — Where 
the  society  should  have  terminated  in  ten 
years,  but  was  mismanaged  and  did  not,  it  was 
held  that  all  members,  borrowing  as  well  as 
nonborrowing,  must  pay  until  the  par  value 
of  the  shares  was  reached.  Wilson  v.  Upper 
Canada  Bldg.  Soc,  12  Grant's  Ch.  (U.  C.)2o6. 

5.  Payment  in  Cash  Only. — People's  Bldg., 
etc.,  Assoc.  v.  Wroth,  43  N.  J.  L.  70;  Mutual 
Bldg.,  etc.,  Assoc.  v.  Hammell,  43  N.  J.  L.  78. 

6.  Calls  for  Dues. — Morrison  v.  Dorsey,  48 
Md.  461. 

7.  Morrow  v.  James,  4  Mackey  (D.  C.)  59. 

8.  Payment  to  Secretary  at  Place  of  Business. 

— Where  the  constitution  of  an  association 
provided  that  "  twenty-five  cents  a  share 
must  be  paid  as  an  initiation  fee,  and  at 
every  meeting  thereafter  twenty-five  cents  a 
share  as  weekly  dues,"  and  in  another 
article  it  was  made  the  duty  of  the  secretary 
to  receive  and  account  for  the  money  of  the 
association,  it  was  held  that  payment  need 
not  be  made  at  the  meeting,  but  could  be 
made  to  the  secretary  at  his  place  of  busi- 
ness. Schutte  v.  California  Bldg.,  etc., 
Assoc.,  146  Pa.  St.  324. 

9.  Collection  by  Suit. — Morrison  v.  Dorsey, 
48  Md.  461 ;  Building  Assoc.  v.  Kribs,  7  Leg.  & 
Ins.  Rep.  (Pa.)  21.  Each  month's  dues  con- 
stitute a  separate  debt.  Building  Assoc.  v. 
Hopple,  12  W.  N.  C.  (Pa.)  222. 

10.  See  supra,  this  title,  Stock — Lien  of  As- 
sociation. 
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addition  to  the  interest  on  the  amount  actually  advanced.  This  is  perfectly 
legal,1  but,  in  the  absence  of  a  provision  in  the  instrument,  the  liability  for  dues 
is  not  covered.2  Where  by  special  provision  the  mortgage  covers  dues,  it  is 
not  discharged  by  payment  of  the  principal  sum  borrowed  and  interest  thereon, 
but  the  mortgage  remains  in  the  hands  of  the  association  as  security  for  the 
payment  of  future  dues.3 

IX.  Fines — 1.  Nature  and  Objects — Defined. — Fines  may  be  defined  as  imposi- 
tions upon  members  neglecting  to  pay  to  the  association,  at  the  proper  time, 
any  moneys  which  are  due  to  the  latter  from  them. 

Liquidated  Damages. — Unless  unreasonable  in  amount,  they  are  viewed  as  liqui- 
dated damages  and  to  be  enforced  by  the  courts,4  not  as  penalties  against 
which  equity  will  relieve.5 

Amount. — They  may  properly  amount  to  a  sum  greater  than  interest  on  the 
money,  in  order  that  the  society  may  be  compensated  for  the  interruption  of 
business  as  well  as  for  the  withholding  of  money  from  its  use.6 

Nonmembers  and  Depositors. — A  mere  depositor  is  not  subject  to  fines,  nor  is  a 
nonmember.7 

If  Unreasonable,  Are  Penalties. — If  fines  are  unreasonable,  they  will  be  treated  as 
penalties  and  the  proper  object  of  equitable  relief.8 

Do  Not  Bear  interest. — Being  themselves  in  the  nature  of  damages  or  interest, 
they  do  not  carry  interest,9  unless  it  is  expressly  so  provided.10 

Do  Not  Violate  Usury  Law. — If  properly  imposed,  their  allowance  does  not  con- 
stitute an  infraction  of  the  usury  law.11 

Payable  in  Cash. — They  are  payable  only  in  cash.18 

1.  Maybe  Secured  by  Mortgage. — Wilson  v. 
Schoenlaub,  99  Mo.  96;  Concordia  Sav.,  etc., 
Assoc.  v.  Read,  93  N.  Y.  474,  4  Am.  &  Eng. 
Corp.  Cas.  175;  Hagerman  v.  Ohio  Bldg., 
etc.,  Assoc.,  25  Ohio  St.  186;  Parkers.  U.  S. 
Building,  etc.,  Assoc.,  19  W.  Va.  769. 

2.  Not  Covered  unless  So  Provided. — Where  a 
mortgage  to  a  savings  and  loan  association 
by  a  member  provides  that,  on  a  foreclosure 
sale,  there  shall  be  retained  out  of  the  pro- 
ceeds "  the  principal, interest, and  premiums  " 
then  due,  and  all  fines  and  penalties  due 
under  the  by-laws,  the  association  has  no 
right  to  retain  the  monthly  dues  on  the 
mortgagor's  stock.  Fagan  v.  People's  Sav., 
etc.,  Assoc.,  55  Minn.  437. 

3.  Everham  v.  Oriental  Sav.,  etc.,  Assoc., 
47  Pa.  St.  352. 

Rule  Allowing  Payment  and  Satisfaction  of 
Mortgage. — Even  though  the  mortgage  spe- 
cially covers  dues,  where  a  rule  of  the  society 
provides  that  borrowing  members  shall  be  at 
liberty  to  satisfy  their  mortgages  by  paying 
to  the  directors  the  subscriptions  that  would 
have  become  due  on  the  shares  advanced  on 
the  mortgaged  property  to  a  specified  date, 
the  borrowing  member  is  entitled,  upon 
making  payments  in  accordance  with  the 
rule,  to  have  his  mortgage  satisfied,  although 
he  remains  liable  to  continue  to  pay  dues 
after  the  lapse  of  the  specified  time  until  the 
stock  of  the  association  reaches  the  value  re- 
quired by  the  rules.  Sparrow  v.  Farmer,  26 
Beav.  511;  Handley  v.  Farmer,  29  Beav. 
362;  Farmer  v.  Smith,  4  H.  &  N.  196.  See 
also  Wilson  v.  Upper  Canada  Bldg.  Soc,  12 
Grant's  Ch.  (U.  C.)  206. 

4.  Are  Liquidated  Damages.  —  Parker  v. 
Butcher,  L.  R.  3  Eq.  762,  16  L.  J.  Ch.  552; 
Roberts  v.  American  Bldg.,  etc.,  Assoc.,  62 
Ark.  572;   Ocmulgee  Bldg.,  etc.,   Assoc.  v. 
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Thomson,  52  Ga.  427;  Shannon  v.  Howard 
Mut.  Bldg.  Assoc.,  36  Md.  393. 

6.  Are  Not  Penalties. — Parker  v.  Butcher,  16 
L.  J.  Ch.  552,  L.  R.  3  Eq.  762;  Provident 
Permanent  Bldg.  Soc.  v.  Greenhill,  9  Ch. 
Div.  122,  38  L.  T.  140. 

6.  Amount. — Thompson  on  Building  Asso- 
ciations, p.  99;  Ocmulgee  Bldg.,  etc.,  Assoc. 
v.  Thomson,  52  Ga.  427. 

7.  Mere  Depositor  Not  Subject  to  Fine. — Hager- 
man v.  Ohio  Bldg.,  etc.,  Assoc.,  25  Ohio  St. 
186;  Forrest  City  United  Land,  etc.,  Assoc. 
v.  Gallagher,  25  Ohio  St.  208;  Parker  v.  U.  S. 
Building,  etc.,  Assoc.,  19  W.  Va.  744. 

8.  If  Unreasonable,  Are  Penalties  —  Belief. — 
Ocmulgee  Bldg.,  etc.,  Assoc.  v.  Thomson,  52 
Ga.  427. 

Thus  equity  will  interpose  to  prevent 
the  collection  of  ten  per  cent  a  month, 
and  restrain  a  sale  under  a  deed  of  trust, 
nothing  being  due  but  fines.  Mulloy  v. 
Fifth  Ward  Bldg.  Assoc.,  2  MacArthur  (D.  C.) 
594- 

9.  No  Interest  on  Fines. — Parker  v.  Butcher, 
L.  R.  3  Eq.  762,  16  L.  J.  Ch.  552;  Ingoldby  v. 
Riley,  28  L.  T.  N.  S.  55;  Lynn  v.  Freemans- 
burg  Bldg.,  etc. .Assoc.,  117  Pa.  St.  1,  2  Am. 
St.  Rep.  639,  19  Am.  &  Eng.  Corp.  Cas.  68. 

Contra,  after  Foreclosure. — But  after  fore- 
closure they  become  a  part  of  the  principal 
and  bear  interest.  Provident  Permanent 
Bldg.  Soc.  v.  Greenhill,  9  Ch.  Div.  122. 

10.  May  Bear  Interest  if  So  Provided. — In  rt 
Middlesborough  Bldg.  Soc,  54  L.  J.  Ch.  Div. 
592,  where  it  was  held  that  a  fine  of  five  per 
cent,  on  the  total  amount  in  arrears  meant 
that  percentage  of  former  fines,  as  well  as 
other  delinquencies. 

11.  Usury. — Clarksville  Bldg., etc. .Assoc.  v. 
Stephens,  26  N.  J.  Eq.  351. 

12.  Payable  in  Cash. — People's  Bldg.,  etc., 


Finer 


ASSOCIATIONS. 


The  Power  to  Impose. 


2.  The  Power  to  Impose — implied. — While  it  has  been  held  that  the  power  to 
impose  fines  must  be  founded  upon  a  statute,1  the  more  reasonable  view  is  that 
it  follows  from  the  authority  possessed  by  every  corporation  of  making  reason- 
able by-laws.  Hence  the  grant  of  the  power  of  making  by-laws  implies  that 
of  adopting  those  providing  for  fines.* 

No  statutory  Authority  Necessary. — If  a  general  corporation  law  exists,  any  cor- 
poration not  prohibited  may  be  formed  with  any  customary  and  appropriate 
powers  not  inconsistent  with  the  law;  and  therefore  building  and  loan  associa- 
tions may  be  incorporated,  with  the  power  to  impose  fines  for  nonpayment  of 
dues,  although  there  is  no  statute  expressly  authorizing  the  creation  of  such 
corporations.3 

Fines  on  interest. — Where  a  statute  provides  that  fines  may  be  assessed  on 
members,  it  has  been  held  that  such  fines  can  only  be  imposed  for  the  breach 
of  the  membership  obligation  to  pay  dues,  and  not  for  a  failure  to  pay  interest 
upon  a  loan,  since  the  latter  duty  arises  from  the  relation  of  debtor  and  cred- 
itor, and  not  from  membership.4  The  right  to  impose  fines  for  failure  to  pay 
interest  has  been  denied  in  some  cases  from  a  consideration  of  the  terms  of  the 
by-law  under  which  they  were  imposed,  without  regard  to  statute.5  By-laws 
imposing  fines  for  nonpayment  of  interest  have  in  some  jurisdictions  been 
declared  valid,  and  enforced.6 


Assoc.  v.  Wroth,  43  N.  J.  L.  70;  Mutual 
Bldg.,  etc..  Assoc.  v.  Hammell,  43  N.  J.  L. 
78. 

1.  Power  to  Impose  Fines.— Lincoln  Bldg., 
etc.,  Assoc.  v.  Graham,  7  Neb.  173;  Lincoln 
Bldg.,  etc.,  Assoc.  v.  Benjamin,  7  Neb.  181. 

Waiver. — A  privilege  to  impose  certain  fines 
quoted  in  the  charter  is  waived  by  the  adop- 
tion of  a  by-law  providing  for  smaller  fines. 
Dupuy  v.  Eastern  Bldg.,  etc.,  Assoc.,  93 
Va.  460. 

2.  Implied. — Thompson  on  Building  Asso- 
ciations, p.  99;  Roberts  v.  American  Bldg., 
•etc.,  Assoc.,  62  Ark.  572;  Lynn  v.  Freemans- 
burg  Bldg.,  etc.,  Assoc.,  117  Pa.  St.  r,  2  Am. 
St.  Rep.  639,  19  Am.  &  Eng.  Corp.  Cas.  68. 

3.  Statutory  Authority. — Goodman  v.  Durant 
Bldg.,  etc.,  Assoc.,  71  Miss.  310. 

4.  Statute  Providing  for  Fines  on  Members. — 
Hagerman  v.  Ohio  Bldg.,  etc.,  Assoc.,  25 
•Ohio  St.  186;  Forrest  City  United  Land,  etc., 
Assoc.  v.  Gallagher,  25  Ohio  St.  208;  Parker 
v.  U.  S.  Building,  etc.,  Assoc.,  19  W.  Va. 
744- 

In  the  case  first  cited,  the  court,  by  Mcll- 
vaine, 'C.  J.,  said:  "Nor  is  it  within  the 
power  of  the  corporation  to  assess  and  collect 
a  fine  for  default  in  payment  of  interest  upon 
loans  advanced.  If  the  loan  be  advanced  to 
a  member,  he  becomes  bound  to  pay  interest 
by  his  promise  to  do  so,  not  because  he  is  a 
member  of  the  association,  but  because  he  is 
a  borrower,  and,  as  such,  promises  to  pay  in- 
terest on  the  loan.  When  money  is  thus  ad- 
vanced to  a  member,  a  new  relation  arises 
between  him  and  the  company,  the  relation 
of  debtor  and  creditor,  a  relation  not  common 
to  all  the  members,  or  even  necessary  as  be- 
tween corporation  and  corporator.  It  is  in 
the  relation  of  debtor  to  the  corporation,  and 
not  as  member  of  it,  that  he  promises  to  pay 
interest,  but  it  is  only  as  a  member  of  the 
■corporation,  and  in  relation  to  his  conduct  as 
such,  that  the  power  to  impose  a  fine  upon 
him  exists.  This  proposition  is  made  mani- 
fest when  we  consider  the  fact  that  loans  are 


authorized  to  be  made  to  depositors  as  well 
as  members." 

Dues  and  Interest  Held  to  Constitute  One  Debt 
Enforceable  by  Single  Fine. — Where  the  statute 
provided  that  the  association  might  make  ad- 
vances upon  stock,  taking  security  for  the 
payment  of  future  instalments  on  the  shares, 
together  with  interest,  subject  to  such  fines 
and  penalties  for  nonpayment  as  might  be 
prescribed  in  the  articles  of  the  association, 
and  provided  further  that  the  payment  of  the 
instalments,  with  interest  and  all  fines  and 
penalties  incurred  in  respect  thereto,  should 
be  secured  by  mortgage,  it  was  held  that 
dues  payable  weekly,  and  interest  pay- 
able weekly,  constituted  but  one  debt,  for 
the  nonpayment  of  which  the  company 
had  a  right  to  impose  a  fine,  but  that  it 
had  no  right  to  impose  a  distinct  fine  for  the 
nonpayment  of  the  weekly  interest.  Shannon 
v.  Howard  Mut.  Bldg.  Assoc.,  36  Md.  383. 

5.  Fine  on  Interest  on  Loan  Held  Not  within 
Scope  of  By-Law. — Thus  where  a  by-law  pro- 
vided that  any  stockholder  failing  to  pay  his 
or  her  monthly  instalments  or  interest  should 
pay  a  fine  of  ten  per  cent,  per  month  on  the 
indebtedness,  and  that,  after  a  failure  to  pay 
for  a  definite  time,  he  or  she  should  cease  to 
be  a  member  of  the  association,  it  was  held 
that  the  by-law  in  no  way  affected  or  changed 
the  terms  of  any  contract  of  loan  between  the 
association  and  a  stockholder;  that,  since  the 
by-law  created  a  penalty,  it  must  be  strictly 
construed;  that  the  word  "  interest  "  did  not 
refer  to  interest  due  upon  any  loan  from  the 
corporation  to  a  stockholder.  Occidental 
Bldg.,  etc..  Assoc.  v.  Sullivan,  62  Cal.  394. 
The  court  said,  moreover,  that  even  if  the 
word  "interest"  did  refer  to  interest  due 
upon  loans,  the  failure  to  pay  the  fines  for  the 
period  specified  in  the  by-laws  could  only  have 
the  effect  therein  declared,  namely,  to  cause  a 
termination  of  membership,  and  that  it  could 
not  render  the  mortgage  debt  due  and  pay- 
able. 

6.  Fines  on  Interest  Held  Valid.— In  Parker 


4  C.  of  L. — 66. 
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3.  Requisites — Construction  against  Them. — Provisions  imposing  fines  must  be 
expressed  in  unambiguous  language,  and  will  be  strictly  construed.1  Hence 
a  by-law  imposing  a  fine  of  so  much  a  pound  was  held  not  to  authorize  fines  on 
parts  of  pounds.2  If  the  fines  be  provided  for  a  certain  number  of  months,  so 
much  for  each  month,  nothing  can  be  charged  for  delinquency  after  the  expi- 
ration of  such  months.3 

Certain  and  Reasonable. — In  order  to  be  valid,  fines  must  be  certain  and  reason- 
able.4 


v.  Butcher,  L.  R.  3  Eq.  762,  a  rule  of  a  build- 
ing society  imposing  fines  for  nonpayment  of 
monthly  contributions  covering  both  princi- 
pal and  interest,  was  held  to  be  reasonable 
and  valid;  and  it  was  further  held  that  a  bor- 
rowing member  could  not  redeem  a  mortgage 
to  the  society  without  paying  fines  which  he 
had  incurred. 

A  provision  in  the  constitution  of  a  loan 
association  authorizing  the  imposition  of  fines 
upon  the  stockholders  for  nonpayment  of 
monthly  interest  of  ten  cents  for  each  loan  of 
two  hundred  dollars  (the  law  creating  such 
corporations  giving  them  power  to  impose 
fines  of  limited  amount),  was  held  to  be 
valid;  and  where  neither  the  condition  of  the 
bond  nor  the  terms  of  the  mortgage  contained 
any  provision  for  the  collection  of  these  fines, 
and  payments  had  been  made  for  a  consider- 
able period  of  time,  and  no  application  thereof 
had  been  made  eitherby  the  association  or  by 
the  borrower,  the  court  directed  the  master, 
in  computing  the  amount  due  on  the  mort- 
gages, to  apply  each  monthly  payment,  first  in 
payment  of  the  fines  of  that  month,  then  to 
the  monthly  instalments  on  subscription  to 
stock,  and  the  balance  to  the  monthly  inter- 
est, saying:  "  The  court  in  such  cases  is  con- 
trolled by  purely  equitable  considerations, 
and  as  it  is  always  equitable  that  a  debtor 
should  pay  his  whole  indebtedness,  whether 
secured  or  unsecured,  the  court  usually 
directs  the  payment  of  that  which  is  most 
precarious  first."  Clarksville  Bldg.,  etc., 
Assoc.  v.  Stephens,  26  N.  J.  Eq.  351- 

1.  Strict  Construction  of  Clause  Creating  Fine. 
—Occidental  Bldg. ,  etc. ,  Assoc.  v.  Sullivan, 
62  Cal.  394;  Ottawa  Union  Bldg.  Soc.  v.  Scott, 
24  U.  C.  Q.  B.  341. 

Where  a  rule  provided  that  borrowing 
members  failing  to  pay  their  monthly  dues  or 
"  repayments  "  should  be  liable  to  "  fines  at 
the  rate  of  threepence  per  share  for  the  first 
month,  and  for  each  and  every  succeeding 
month  threepence  per  share  additional  on 
such  repayments,"  the  association  was 
allowed  to  collect  only  one  fine  of  threepence 
on  each  share  of  the  defaulting  member. 
In  re  Tierney,  9  Ir.  R.  Eq.  1. 

Dues  after  Supposed  Termination  of  Society.— 
Where  the  members  ceased  paying  their 
monthly  subscription  in  ten  years  after  the 
establishment  of  the  society,  under  the  sup- 
position, on  the  part  of  all,  that  the  society 
should  then  terminate,  and  did  not  resume 
paying  the  same,  but  it  was  subsequently 
found  that,  from  mismanagement  and  losses, 
further  payments  were  necessary,  it  was 
held  that  the  rule  as  to  fines  was  not  to  be 
enforced  as  regards  monthly  subscriptions 


falling  due  after  all  had  ceased  to  pay,  such 
delinquencies  not  being  the  kind  of  default 
which  the  rule  contemplated  as  punishable  by 
fines.  Wilson  v.  Upper  Canada  Bldg.  Soc, 
12  Grant's  Ch.  (U.  C.)  206. 

2.  Three  Towns  British  Mut.  Deposit,  etc., 
Soc.  v.  Doyle,  13  C.  B.  N.  S.  290,  106  E.  C.  L. 
290,  7  L.  T.  N.  S.  276. 

3.  Instances. — A  rule  of  the  society  declared 
that  in  case  of  a  default  in  the  monthly  sub- 
scriptions the  member  should  pay  a  fine  of 
3d.  per  share  for  the  first  month,  6d.  for  the 
second  month,  and  is.  for  the  third  month, 
doubling  the  fine  for  each  succeeding  month 
till  the  expiration  of  the  sixth  month,  and 
after  that  time  the  share  should  be  forfeited. 
It  was  held  that  no  fine  was  chargeable  after 
the  first  six  months,  and  that  such  a  rule 
could  not  be  waived  by  the  directors.  Wil- 
son v.  Upper  Canada  Bldg.  Soc,  12  Grant's 
Ch.  (U.  C.)  206. 

Progressive  Fines. — Where  the  table  of  fines 
exhibited  in  the  rules  was  arranged  so  as  to 
make  the  fines  progressive  from  month  to 
month,  but  there  was  no  express  charge  for 
the  seventh  and  the  subsequent  months,  the 
court  held  that  the  fines  were  not  to  increase 
in  amount  after  the  sixth  month.  Lovejoy 
v.  Mulkarn,  37  L.  T.  77,  46  L.  J.  Ch.  630. 

A  by-law  providing  that  any  member  neg- 
lecting to  pay  dues  should  be  fined  a  certain 
amount  each  month  "  until  the  end  of  one 
year,  when  the  share  or  shares  in  default 
shall  be  declared  forfeited  to  the  society," 
and  in  case  of  the  defaulter  being  a  bor- 
rower these  fines  should  be  trebled,  and  at  the 
end  of  six  months'  default  the  mortgage 
should  be  liable  to  foreclosure  and  to  be  de- 
clared forfeited,  was  held  to  be  penal  and  to  be 
construed  strictly.  Under  it  no  fines  can  be 
imposed  on  nonborrowers  after  the  twelfth, 
or  on  others  after  the  sixth,  month,  the  right 
to  declare  the  shares  forfeited  and  to  foreclose 
being  substituted.  Ottawa  Union  Bldg.  Soc. 
v.  Scott,  24  U.  C.  Q.  B.  341. 

4.  Must  Be  Certain  and  Reasonable. — Hager- 
man  v.  Ohio  Bldg.,  etc.,  Assoc.,  25  Ohio  St. 
186  ;  Pfeister  v.  Wheeling  Bldg.  Assoc.,  19 
W.  Va.  676. 

A  fine  of  ten  cents  a  share  where  the  par 
value  is  one  hundred  and  fifty  dollars,  and 
the  dues  twenty-five  cents  a  week,  is  reason- 
able. McGannon  v.  Central  Bldg.  Assoc.  No. 
2.  19  W.  Va.  726.  So  fines  at  the  rate  of  a 
shilling  per  pound  per  month  are  reasonable. 
Parker  v.  Butcher,  L.  R.  3  Eq.  762.  16  L.  J. 
Ch.  552.  A  fine  of  ten  cents  for  nonpayment 
of  dues,  the  shares  being  two  hundred  dollars, 
where  power  is  given  to  impose  fines  of 
limited  amount,  is  valid.  Clarksville  Bldg.. 
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DouM«  Fines. — The  power  of  making  by-laws  providing  for  fines  is  generally 
held  to  give  no  power  to  impose  more  than  one  fine  on  a  single  delinquency,1 
unless  such  power  is  expressly  given  by  statute  authorizing  double  fines.3  Ac- 
cording to  some  authorities  the  whole  question  seems  to  turn  on  the  reason- 
ableness of  the  fine  ;  and  if  the  amount  which  would  become  due  under  such  a 
fine  is  reasonable,  it  is  upheld;3  and  this  would  seem  the  better  rule.  The 
courts,  however,  always  strive  to  avoid  a  construction  which  will  result  in  a 
double  fine.4 


etc.,  Assoc.  v.  Stephens,  26  N.  J.  Eq.  351. 
And  so  is  a  fine  of  five  per  cent,  of  the  total 
amount  in  arrears.  In  re  Middleborough 
Bldg.,  etc.,  Soc,  54  L.  J.  Ch.  Div.  592. 

Illegal  in  Amount. — A  fine  amounting  to  one 
hundred  and  twenty  per  cent,  per  annum  is 
illegal.  Mulloy  v.  Fifth  Ward  Bldg.  Assoc., 
2  MacArthur  (D.  C.)  594.  A  by-law  impos- 
ing for  delinquency  in  paying  monthly 
dues  a  fine  of  ten  cents  on  every  dollar 
due  is  extortionate  and  void.  Lynn  v. 
Freemansburg  Bldg.,  etc.,  Assoc.,  117  Pa. 
St.  r,  2  Am.  St.  Rep.  639,  19  Am.  &  Eng. 
Corp.  Cas.  68. 

Requisites  of  Fines. — The  requisites  of  fines 
are  clearly  stated  by  the  court,  speaking  by 
Mcllvaine,  C.  J.,  in  Hagerman  v.  Ohio  Bldg., 
etc. ,  Assoc. ,  25  Ohio  St.  186,  as  follows  :  "  (1) 
The  amount  of  the  fine  must  be  reasonable. 

(2)  It  can  be  imposed  only  by  way  of  punish- 
ment for  some  delinquency  in  the  performance 
of  a  duty  which  the  member  may  owe  to  the 
corporation  by  reason  of  his  membership. 

(3)  It  is  unreasonable,  and  therefore  we  as- 
sume that  the  legislature  did  not  intend,  that 
more  than  one  fine  should  be  imposed  for  the 
same  delinquency."  The  law  of  the  state 
stated  that  an  association  could  collect  "  such 
sums  of  money  by  rates  of  stated  dues,  fines, 
etc.,  *  *  *  as  the  corporation  by  its  by-laws 
may  adopt." 

To  the  same  effect  is  Forrest  City  United 
Land,  etc.,  Assoc.  v.  Gallagher,  25  Ohio  St. 
208- 

1.  Double  Fines. — Forrest  City  United  Land, 
etc.,  Assoc.  v.  Gallagher,  25  Ohio  St.  208; 
Hagerman  v.  Ohio  Bldg.,  etc.,  Assoc.,  25 
Ohio  St.  186;  Dupuy  v.  Eastern  Bldg.,  etc., 
Assoc.,  93  Va.  460. 

Pennsylvania. — But  in  Pennsylvania  fines  on 
fines  are  legal  if  specified  in  the  by-laws  and 
allowed  by  general  law.  Building  Assoc.  v. 
Schuller,  3  W.  N.  C.  (Pa.)  431. 

Instances  of  Construction — Double  Fines. — Only 
one  fine  may  be  imposed  under  a  by-law  pro- 
viding that  "  if  any  person  shall  neglect, 
omit,  or  refuse  to  pay  his  or  her  weekly  dues, 
*  *  *  he  or  she  *  *  *  shall  be  fined  ten  cents 
weekly  for  each  and  every  dollar  remaining 
unpaid."  Monumental  Permanent  Bldg.,  etc., 
Soc.  v.  Lewin,  38  Md.  445.  To  the  same  ef- 
fect is  Ocmulgee  Bldg.,  etc.,  Assoc.  v.  Thom- 
son, 52  Ga.  427.  See  also  Gouchenour  v.  Sul- 
livan Bldg.,  etc.,  Assoc.,  119  Ind.  441. 

Where  the  statutes  provide  that  fines  shall 
be  imposed  "  as  the  corporation  by  its  by-laws 
shall  provide,"  a  second  fine  for  the  nonpay- 
ment of  the  same  dues  cannot  be  imposed. 
McGannon  v.  Central  Bldg.  Assoc.  No.  2,  19 
W.  Va.  726. 

A  by-law  that  any  stockholder  who  neglects 


or  refuses  "  to  pay  his  weekly  dues  as  often 
as  the  same  shall  be  payable  *  *  *  shall  for- 
feit and  pay  the  additional  sum  of  ten  cents  for 
every  share  of  stock  by  him  held  for  everysuch 
weekly  neglect  or  refusal,"  etc.,  authorizes 
the  imposition  of  one  fine  only  for  the  failure 
to  pay  the  dues  accruing  during  any  partic- 
ular week.  An  additional  fine  of  ten  cents 
per  share,  for  every  week  such  dues  remain 
unpaid,  cannot  be  collected.  Shannon  v. 
Howard  Mut.  Bldg.  Assoc.,  36  Md.  383. 

Progressive  Fines. — The  Pennsylvania  Act  of 
1859  confers  no  special  power  to  impose  fines, 
and  a  by-law  of  an  association  incorporated 
thereunder,  which  association  has  not  ac- 
cepted the  provisions  of  the  Act  of  1879,  and 
therefore  is  not  subject  to  it,  in  effect  im- 
posing upon  its  members  a  monthly  fine  of 
ten  per  cent.,  upon  the  aggregate  of  all  sums 
due  and  unpaid  at  the  end  of  each  month,  and 
so  repeated  by  arithmetical  progression  with 
each  succeeding  default,  is  oppressive,  extor- 
tionate, and  unreasonable  by  the  policy  of  the 
law,  and  hence  invalid.  Lynn  v.  Freemans- 
burg Bldg.,  etc.,  Assoc.,  117  Pa.  St.  1,  2  Am. 
St.  Rep.  639,  19  Am.  &  Eng.  Corp.  Cas.  68. 
See  also  Dupuy  v.  Eastern  Bldg.,  etc., 
Assoc.,  93  Va.  460. 

A  fine  increasing  in  arithmetical  progres- 
sion,as, first  month  twelve  cents, second  month 
thirty-seven  cents,  third  month  seventy-five 
cents,  fourth  month  $1.25,  and  for  every  fol- 
lowing month  fifty  cents  more  than  was 
charged  the  preceding  month, is  unreasonable. 
Second  New  York  Bldg.  Assoc.  v.  Gallier, 
cited  by  Birdseye,  J.,  in  Citizens'  Mut.  Loan, 
etc.,  Assoc.  v.  Webster,  25  Barb.  (N.  Y.)  272. 
But  where  fines  were  twelve  cents  the  first 
month,  twenty-five  cents  the  second  month, 
thirty-seven  cents  the  third  month,  fifty  cents 
the  fourth  month,  and  one  dollar  for  every 
succeeding  month,  it  was  held  that  they  were 
not  unreasonable.  Citizens'  Mut.  Loan,  etc.. 
Assoc.  v.  Webster,  25  Barb.  (N.  Y.)  272. 

2.  Building  Assoc.  v.  George,  3  W.  N.  C. 
(Pa.)  239. 

3.  Lovejoy  v.  Mulkarn,  37  L.  T.  N.  S.  77, 
46  L.  J.  Ch.  Div.  630.  See  also  Building 
Assoc.  v.  George,  3  W.  N.  C.  (Pa.)  239. 

4.  Avoided  by  Construction. — A  provision  of 
a  building  association  that  a  stockholder  fail- 
ing to  pay  his  monthly  assessment  shall  be 
fined  for  each  share  five  cents  the  first  and 
second  weeks,  ten  cents  the  third  week, and 
fifteen  cents  for  each  succeeding  week,  does 
not  make  duplicate  fines  run  against  the  stock 
upon  failure  to  pay  the  dues  after  the  second 
month;  but  the  highest  fine  that  can  be  as- 
sessed against  any  one  share  is  fifteen  cents 
a  week,  no  matter  how  long  the  dues  remain 
unpaid.    And  a  provision  for  a  fine  of  ten 
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Effect  of  Payment  of  Unreasonable  Fine. — If  fines  unreasonable,  and  hence  void,  are 

paid,  the  member  is  entitled  to  credit  on  his  mortgage  debt.1 

4.  How  Liability  is  Enforced  when  Secured  by  Mortgage. — If  so  provided  in  the 
instrument,  fines  are  covered  by  the  mortgage,2  but  not  otherwise.3  A  mere 
reference  to  the  by-laws,  or  a  covenant  to  live  up  to  them,  does  not  render  the 
mortgage  security  for  their  payment.4  If  the  mortgage  covers  fines,  and  it  is 
foreclosed,  fines  may  be  incurred  not  only  up  to  the  time  of  filing  the  bill,  but 
up  to  the  time  of  sale.5 

Remitting  Fines. — The  trustees  of  a  building  and  loan  association  have  a  rea- 
sonable discretion  to  remit  and  condone  fines.6 

X.  FORFEITURES — In  addition  to  providing  fines  in  case  of  delayed  payments, 
the  by-laws  or  rules  of  building  and  loan  societies  usually  declare  that,  for 
a  continued  failure  to  pay  dues  on  stock,  the  stock  is  forfeited,  and  all  rights  as 
stockholders  are  lost. 

Forfeitures  strictly  Construed. — Forfeitures  are  not  favored,7  and  by-laws  creating 
them  are  construed  strictly  and  against  the  association  ;  8  but  if  fair  and  reason- 
able, they  are  valid,9  and  equity  will  not  relieve  against  them.10 


cents  a  month  for  failure  to  pay  the  monthly 
interest  gives  the  right  to  collect  only  that 
amount  a  month.  Gouchenour  v.  Sullivan 
Bldg.,  etc.,  Assoc,  119  Ind.  441. 

Where  it  was  provided  that  "  when  and  so 
often  as  [the  borrower]  should  make  default 
in  the  payment  of  any  of  the  said  monthly  in- 
stalments, he  should  pay  to  the  said  society 
one  shilling  in  the  pound  for  each  and  every 
pound  of  the  said  instalment  so  left  unpaid," 
it  was  held  that  the  society  could  collect  only 
one  shilling  in  the  pound  for  the  month  in 
which  the  default  was  made.  Three  Towns 
British  Mut.  Deposit,  etc.,  Soc.  v.  Dovle,  13 
C.  B.  N.  S.  290,  106  E.  C.  L.  290,  7  L.  T.  276. 

Where  the  articles  of  association  provided 
that  "in  case  any  stockholder  shall  neglect 
or  refuse  to  pay  his,  her,  or  their  monthly 
dues  or  interest,  such  stockholder  shall  for- 
feit and  pay  the  additional  sum  often  cents  on 
each  dollar  due  by  him,  her,  or  them  for  every 
such  refusal  or  neglect,  to  be  charged  with 
the  monthly  dues,  but  no  fines  shall  in  any 
case  be  charged  on  fines,"  it  was  held  that  no 
fines  could  be  imposed  on  the  unpaid  dues  of 
past  months.  Building  Assoc.  v.  Schuller,  3 
W.  N.  C.  (Pa.)43i. 

1.  Effect  of  Payment  of  Unreasonable  Fine. — 
Lynn  v.  Freemansburg  Bldg.,  etc.,  Assoc., 
117  Pa.  St.  1,  2  Am.  St.  Rep.  639,  19  Am.  & 
Eng.  Corp.  Cas.  68,  where  it  was  held  that  a 
stockholder  is  not  estopped  by  paying  an  il- 
legal fine  under  a  threat  that  otherwise  his 
mortgage  will  be  foreclosed  and  his  stock 
forfeited,  but  may  have  the  amount  so  paid 
credited  as  stated  in  the  text. 

2.  When  Covered  by  Mortgage. — Parker  v. 
Butcher,  L.  R.  3  Eq.  762;  Clarksville  Bldg., 
etc.,  Assoc.  v.  Stephens,  26  N.  J.  Eq.  351; 
Hagerman  v.  Ohio  Bldg.,  etc.,  Assoc.,  25 
Ohio  St.  186;  Juniata  Bldg.,  etc.,  Assoc.  v. 
Mixell,  84  Pa.  St.  313;  Pfeister  v.  Wheeling 
Bldg.  Assoc.,  19  W.  Va.  676. 

3.  Not  Covered  unless  Mortgage  So  Provides. — 
Provident  Permanent  Bldg.  Soc.  v.  Greenhill, 
9  Ch.  Div.  122:  Bowen  v.  Lincoln  Bldg.,  etc., 
Assoc.,  51  N.  J.  Eq.  272;  Hamilton  Bldg. 
Assoc.  v.  Reynolds,  5  Duer  (N.  Y.)67r. 

May  Not  be  Deducted  from  Loan. — The  asso- 


ciation is  not  entitled  to  deduct  from  the 
amount  loaned  fines  due,  in  the  absence  of  a 
special  agreement,  even  though  the  mort- 
gage secures  the  payments  of  such  fines. 
Furey  v.  Knights  of  Pythias  Bldg.,  etc., 
Assoc.  (N.  J.  1896),  34  Atl.  Rep.  380. 

4.  Reference  in  By-laws.  — Clarksville  Bldg., 
etc  ,  Assoc.  v.  Stephens,  26  N.  J.  Eq.  354. 

Where  the  constitution  and  by-laws  of  an 
association  provide  for  imposing  fines  for  de- 
faulting as  personal  obligations  only,  the 
fact  that  the  constitution  and  by-laws  are 
referred  to  in  a  mortgage  given  to  secure  a 
loan,  as  being  made  part  of  it,  will  not  render 
the  mortgage  a  security  for  payment  of  fines. 
Bowen  v.  Lincoln  Bldg..  etc.,  Assoc.,  51  N.J. 
Eq.  272.  A  covenant  to  pay  "  all  fines  im- 
posed by  the  articles  of  association"  does  not 
make  the  articles  a  part  of  the  mortgage,  or 
authorize  the  court  to  consider  them  in  con- 
struing it.  Robertson  v.  American  Home- 
stead Assoc.,  10  Md.  397,  69  Am.  Dec.  145. 

5.  Foreclosure — Fines  to  Tin,e  of  Sale. — In  re 
Houlett's  Estate,  2  Chest.  Co.  Ct.  Rep.  (Pa.) 
511;  Union  Bldg.  Loan  Assoc.  v.  Masonic 
Hall  Assoc.,  29  N.  J.  Eq.  389.  But  see  contra, 
Murphy  v.  Goodland  Bldg.,  etc.,  Assoc.,  2 
Kan.  App.  330. 

6.  Remitting  Fires.  —  People  v.  Lowe,  117 
N.  Y.  175,  reversing  47  Hun  (N.  Y.)  577. 

7.  Occidental  Bldg.,  etc.,  Assoc.  v.  Sulli- 
van, 62  Cal.  394. 

8.  Germantovvn  Pass.  R.  Co.  v.  Fitler,  60 
Pa.  St.  124,  100  Am.  Dec.  546  ;  In  re  Tierney, 
9  Ir.  Rep.  Eq.  I. 

9.  A  rule  providing  that  "any  member  not 
having  executed  a  mortgage  to  the  society  as 
hereinafter  mentioned,  continuing  to  neglect 
the  payment  of  his  or  her  monthly  subscrip- 
tions for  six  consecutive  monthly  nights,  shall 
thereupon  cease  to  be  a  memberof  the  society 
and  forfeit  all  his  or  her  interest  therein,"  was 
held  valid  and  reasonable,  and  the  forfeiture 
of  shares  thereunder  was  enforced.  Card  v. 
Carr,  1  C.  B.  N.  S.  197,  87  E.  C.  L.  197. 

10.  Southern  Bldg., etc. .Assoc.  v.  Anniston 
L.  &  T.  Co.,  101  Ala.  582,  46  Am.  St.  Rep.  138; 
Freeman  v.  Ottawa  Bldg.,  etc.,  Assoc.,  114 
111.  182. 


1044 


Volume  IV. 


Forfeitures. 


ASSOCIATIONS. 


Forfeitures. 


Notice. — No  notice  of  forfeiture  is  necessary,1  but  a  forfeiture  cannot  be 
declared  after  the  death  of  a  member  and  before  the  appointment  and  quali- 
fication of  an  administrator. 58 

Enforcement  Discretionary  with  Association. — The  enforcement  of  a  clause  in  the 
by-laws  or  rules  of  an  association  providing  for  forfeiture  in  case  of  nonpay- 
ment for  a  prescribed  time  is  in  the  option  of  the  corporation,3  and  may  con- 
sequently be  waived  by  the  acceptance  of  dues  after  the  time  limited.4 

Settlement  upon  Forfeiture. — -If  stock  is  forfeited,  the  member  logically  loses  all 
right  to  it  absolutely,  and  is  entitled  to  nothing  by  way  of  allowance  on  his 
indebtedness  or  otherwise  for  the  amounts  he  has  paid  in.5  He  has  made  a 
bargain,  and  must  live  up  to  it.  The  hardship  of  this  rule  is  evident,  and  some 
courts  have  departed  from  it,  and  in  the  settlement  allowed  for  the  amounts 
paid  in  upon  the  stock.6 


1.  No  Notice  Necessary. — Freeman  v.  Ottawa 
Bldg.,  etc.,  Assoc.,  114  111.  182. 

Unless  by  Statute. — It  may  be  required  by 
statute,  however;  in  which  case  the  mere 
entry  by  the  secretary  of  the  word  "for- 
feited "  after  the  member's  name  will  not  be 
evidence  that  notice  was  given.  Higgins  v. 
Power,  1  Montreal  Super.  Ct.  268,  8  L.  N. 
197. 

2.  After  Member's  Death. — In  January,  1864, 
a  nonborrowing  member  died  intestate.  No 
one  administered  until  June,  1867.  In  the 
meantime,  in  November,  1865,  the  society  de- 
clared the  shares  forfeited  for  nonpayment, 
and  carried  the  amount  to  the  credit  of  the 
profit-and-loss  account.  After  the  society 
was  supposed  to  have  been  wound  up  and 
assets  distributed,  letters  of  administration 
were  granted,  and  the  administrator  applied 
to  the  society  to  be  admitted  as  a  member,  but 
was  refused.  It  was  held  that  the  proceed- 
ings to  forfeit  in  the  absence  of  personal 
representation  were  illegal,  and  that  the 
administrator  was  entitled  to  his  relief  despite 
the  time  which  had  elapsed.  Glass  v.  Hope, 
16  Grant's  Ch.  (U.  C.)  420. 

8.  Moore  v.  Rawlins,  6  C.  B.  N.  S.  289,  95 
E.  C.  L.  289. 

Association  must  Declare  Forfeiture. — Where 
stock  is,  by  the  terms  of  the  charter  or  by- 
laws of  a  building  association,  forfeitable 
for  any  cause, it  will  not  be  considered  as  hav- 
ing been  forfeited  until  action  to  that  effect 
is  taken  by  the  corporation.  Watkins  z/.Work- 
ingmen's  Bldg.,  etc.,  Assoc.,  97  Pa.  St.  514. 

Consequently  a  member  of  the  building 
society  who  ceases  to  pay  his  dues,  and 
continues  in  default  for  a  period  longer  than 
that  which  authorizes  the  association  to  de- 
clare a  forfeiture,  cannot,  in  the  absence  of 
a  declaration  of  forfeiture  on  the  part  of  the 
association,  claim  that  he  is  not  a  member, 
and  therefore  not  liable  to  the  association 
for  dues.  Reg.  v.  D'Eyncourt,4  B.  &  S.  820, 
116  E.  C.  L.  820.  See  also  Hartford  v.  Co- 
operative Mut.  Homestead  Co.,  128  Mass. 
494- 

4.  Waiver. — A  forfeiture  is  waived  by  the 
acceptance  of  dues  without  any  vote  of  the 
directors  declaring  the  waiver.  Lime  City 
Bldg.,  etc.,  Assoc.  v.  Black,  136  Ind.  544; 
North  America  Bldg.  Assoc.  v.  Sutton,  35 
Pa.  St.  463,  78  Am.  Dec.  349. 


Two  of  twelve  directors,  being  less  than  a 
quorum,  cannot  waive  default  by  accepting 
dues.  Card  v.  Carr,  1  C.  B.  N.  S.  197,  87  E. 
C.  L.  197. 

The  right  to  declare  shares  forfeited  for 
nonpayment  of  assessment  is  not  waived  by 
notifying  the  members  that  such  assessment 
would  be  necessary  unless  other  means  to 
raise  money  were  adopted,  and  devising  such 
other  means.  Pioneer  Sav.,  etc.,  Co.  v.  Ox- 
ford (Tex.  Civ.  App.  1896),  35  S.  W.  Rep. 
1078. 

5.  No  Allowance  for  Amounts  Paid  in. — Pio- 
neer Sav.,  etc.,  Co.  v.  Cannon,  96  Tenn.  599. 

Where  an  association  was  duly  organized, 
the  statute  allowing  such  an  association  to 
make  general  rules  and  compel  their  observ- 
ance by  fines  and  forfeits,  and  where  a  mem- 
ber executed  a  mortgage  conditioned  upon 
compliance  with  all  rules, etc. .assigning  stock 
as  collateral,  and  covenanting  that  if  he  did 
not  comply  with  the  rules,  etc.,  his  stock 
should  be  forfeited,  it  was  held  that  on  de- 
fault the  stock  became  forfeited,  without 
allowance  for  the  amount  paid  on  it.  South- 
ern Bldg.,  etc.,  Assoc.  v.  Anniston  L.  &  T. 
Co.,  101  Ala.  582. 

No  allowance  need  be  made  for  the  value 
of  forfeited  shares  on  foreclosure.  Hatfield 
v.  Huntington  City  Bldg.,  etc.,  Assoc.,  132 
Ind.  149. 

6.  Amounts  Paid  In  Credited  in  Settlement. — 

Randall  v.  National  Bldg.,  etc.,  Union,  42 
Neb.  809,  where  it  was  held  that  even  though 
the  contract  of  membership  provided  for  for- 
feiture, nothing  being  said  of  an  allowance 
for  amounts  paid  in,  payments  should  be 
allowed  in  the  accounting,  and  equity  would 
relieve  to  that  extent. 

In  North  Carolina  it  has  been  held  that  a 
contract  by  which  the  stock  taken  out  by  a 
borrower,  and  assigned  to  the  association, 
when  the  mortgage  is  executed,  is  forfeited 
to  the  association  on  default,  without  allow- 
ance for  credit  on  the  mortgage  for  payments 
made  on  the  stock,  is  unconscionable,  and, 
though  upheld  by  the  laws  of  the  associa- 
tion's own  state,  would  not  be  enforced. 
Rowland  v.  Old  Dominion  Bldg..  etc.,  Assoc., 
115  N.  Car.  825. 

To  the  same  effect,  in  Minnesota ,  is  Henkel 
v.  Pioneer  Sav.,  etc.,  Co.  (Minn.  1895),  63  N. 
W.  Rep.  243. 
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Withdrawals. 


BUILDING  AND  LOAN  Origin  of  the  Eight. 


Action  for  Wrongful  Declaration  of  Forfeiture. — An  action  will  lie  against  the  associa- 
tion for  wrongly  declaring  a  forfeiture.1 

XI.  Withdrawals — 1.  Origin  of  the  Right— No  Eight  at  Common  Law. — As  the 

idea  underlying  the  building  association  requires  that  the  membership  continue 
throughout  the  life  of  the  body,  if  a  terminating  society,  and  if  not,  of  the 
series,  the  member  logically  has  no  right  to  receive  any  part  of  his  contribu- 
tions, or  of  the  profits,  until  that  life  has  terminated.2  To  avoid  the  evident 
hardship  of  the  strict  application  of  this  rule,  a  right  of  withdrawal  is  generally 
secured  to  the  members ;  that  is,  a  right  to  terminate  their  membership  in  the 
society,  with  its  attendant  interests  and  liabilities,  at  such  time  as  they  may 
desire,  upon  the  basis  of  a  settlement  with  the  association,  wherein  they  are 
allowed  due  credit  with  the  association  for  the  amounts  previously  paid  in  by 
them.  No  such  right  exists  at  common  law.  It  is  founded  upon  statute, 
charter,  by-law,  or  agreement,  the  terms  of  which  must  be  complied  with.3 

A  Voluntary  Act. — The  term  "  withdrawal  "  refers  to  a  voluntary  act,  to  a  priv- 
ilege conferred  upon  the  member,  of  which  he  may  avail  himself  or  not,  not 
to  a  duty  imposed.4 

Death  of  Member. — It  has  been  said,  however,  that  when  a  borrowing  member 
dies,  and  his  mortgaged  property  is  sold  for  the  debt,  the  rights  are  to  be 
adjudged  as  though  there  was  a  withdrawal  and  not  a  forfeiture.5 

General  Statute  Controls  Charter  Eegulation. — A  general  statute  of  a  state  regu- 
lating the  right  of  withdrawal  controls  the  provisions  of  the  charter  and 
by-laws  of  an  association  doing  business  in  the  state,  and  determines  the  right 
of  withdrawal  without  regard  to  the  provisions  of  such  charter  or  by-laws.6 


1.  Eemedy  for  Wrongful  Forfeiture. — Carpen- 
ter v.  American  Bldg.,  etc.,  Assoc.,  54  Minn. 
403,  45  Am.  &  Eng.  Corp.  Cas.  229,  note. 

2.  See  O'Rourke  v.  West  Pennsylvania 
Loan,  etc.,  Assoc.,  93  Pa.  St.  308. 

3.  How  Eight  is  Created. — Security  Loan 
Assoc.  v.  Lake,  69  Ala.  456,  1  Am.  &  Eng. 
Corp.  Cas.  418. 

There  is  nothing  in  the  English  Companies 
Act  to  prevent  an  unlimited  company  being 
associated  on  terms  allowing  its  members  to 
withdraw  in  a  specified  manner,  so  as  to  be 
free  from  liability  in  case  of  a  winding  up, 
and  such  power  exists  in  the  case  of  building 
societies.  In  re  Borough  Commercial,  etc., 
Soc.  (1893),  2  Ch.  242. 

A  building  association  may  authorize  its 
borrowing  members  to  withdraw  and  be  re- 
leased from  further  liability  upon  the  pay- 
ment of  dues,  interest,  and  fines  up  to  a 
specified  time,  and  may  afterwards  resolve 
that  such  permission  shall  remain  open  only 
until  a  certain  time.  Borrowing  members 
who  fail  to  avail  themselves  of  their  oppor- 
tunity before  the  date  so  determined  cannot 
do  so  afterwards.    Booz's  Appeal,  109  Pa. 

St.  592. 

Construction  of  By-law  Providing  for  With- 
drawal.— Where  a  by-law  of  a  loan  and  fund 
association  provided  that  "  in  case  any  mem- 
ber, by  reason  of  sickness  or  removal,  or 
through  misfortune,  is  unable  to  continue 
the  payment  of  his  subscription,  he  may  give 
notice  to  the  secretary  of  an  intention  to 
withdraw  from  the  association;  and  in  case 
the  directors  are  satisfied  as  to  the  grounds 
of  withdrawal,  his  whole  amount  of  subscrip- 
tion shall  be  returned,  except  the  entrance 
fee"  ;  and  provided  further  that  "any  per- 
son wishing  to  withdraw  for  the  above  rea- 

1 


sons  or  otherwise,  and  who  shall  have  been 
a  member  of  the  association  two  years,  and 
be  clear  of  the  books,"  shall  be  entitled  to  a 
certain  interest  on  that  amount,  it  was  held 
that  any  person  having  been  a  member  for 
the  required  time,  and  clear  of  the  books, 
might  withdraw  without  leave  of  the  di- 
rectors. Fuller  v.  Salem,  etc.,  Loan,  etc., 
Assoc.,  10  Gray  (Mass.)  94.  The  court  said 
that  the  expression  in  the  by-law,  "  for  the 
above  reasons  or  otherwise,"  was  unlimited 
as  to  the  causes  of  wishing  to  withdraw,  and 
not  confined  to  those  upon  which  the  board 
of  directors  were  to  be  satisfied. 

4.  A  Voluntary  Act. — Watkins  v.  Working- 
men's  Bldg.,  etc.,  Assoc.,  97  Pa.  St.  514. 

Withdrawals  cannot  be  forced  upon  mem- 
bers. Reg.  v.  D'Eyncourt,  4  B.  &  S.  820, 
116  E.  C.  L.  820,  9  L.  T.  Rep.  712. 

5.  Snider's  Estate,  34  Leg.  Int.  (Pa.)  49. 

6.  A  stockholder  in  a  corporation  organized 
under  the  laws  of  New  Hampshire,  transacting 
the  business  of  a  homestead  and  loan  asso- 
ciation in  the  State  of  Illinois,  will  have  the 
right  to  withdraw  from  the  same,  and  recover 
back  the  payments  made  by  him,  in  accord- 
ance with  the  provisions  of  the  laws  of  Illi- 
nois, although  contrary  to  the  conditions 
annexed  to  his  certificate  of  stock.  Granite 
State  Provident  Assoc.  v.  Lloyd,  145  111.  622. 
In  this  case  the  court  said:  "Counsel  for 
appellant  contend  *  *  *  that  the  provisions  of 
the  charter  of  the  corporation,  as  evidenced  by 
said  condition,  controlled  the  right  of  the 
shareholder  to  withdraw,  and  not  the  statute 
of  this  state  regulating  similar  associations. 
*  *  *  When  a  foreign  corporation  of  any 
kind  comes  into  this  state  to  transact  business, 
it  must  conform  to  the  laws  of  this  state,  if 
such  exist,  regulating  similar  corporations 
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Changing  By-law  Allowing  Withdrawal. — As  to  the  question  whether  a  by-law 
granting  a  right  of  withdrawal  can  be  altered  so  as  to  take  away  or  modify 
that  right,  the  courts  are  at  variance.  It  has  been  held,  on  the  one  hand,  that 
such  a  by-law  creates  a  vested  right,  and  that  any  attempt  to  change  it  will  be 
ineffectual.1  On  the  other  hand,  it  has  been  held  that  an  association  having 
power  to  change  its  by-laws  may  make  the  alteration  in  question,  as  the 
member  holds  his  membership  rights  subject  to  having  them  modified  by  the 
body  of  which  he  forms  a  part.3 

2.  Prerequisites  —  a.  In  General  —  Reasonable  Regulations. —  The  association 
may  make  reasonable  regulations  on  the  subject  of  withdrawals.3    A  rule  that 


organized  under  the  general  laws  of  this 
state."  See  also  Booz's  Appeal,  16  W.  N.  C. 
(Pa.)  365. 

1.  Right  to  Withdraw  cannot  be  Divested  by 
Repeal  of  By-law. — Fisher  v.  Patton,  134  Mo. 

32- 

The  privilege  of  withdrawing  given  by  a 
by-law  in  force  at  the  time  of  joining  is  a 
vested  right,  and  cannot  be  taken  away  by 
its  repeal.  Holyoke  Bldg.,  etc.,  Assoc.  v. 
Lewis,  1  Colo.  App.  127.  In  this  case  the 
court  said:  "The  rule  of  law  is  that  a  cor- 
poration has  not  the  right  to  repeal  a  by-law 
so  as  to  impair  rights  which  have  been  given 
and  become  vested  by  virtue  of  the  by-laws, 
although  the  power  to  alter,  amend,  or  repeal 
its  by-laws  is  granted  by  charter.  *  *  *  The 
power  to  make  by-laws  is  to  make  such  as 
are  not  inconsistent  with  the  constitution  and 
the  law,  and  the  power  to  alter  has  the  same 
limit,  so  that  no  alteration  or  repeal  could  be 
made  which  would  infringe  a  right  already 
given  and  secured  by  contract  with  the  cor- 
poration." 

Unauthorized  Resolution  of  Directors. — Where 
the  articles  of  association  provide  that,  after 
notice  of  a  member's  withdrawal,  the  amount 
due  shall  be  refunded  to  such  member  as  soon 
as  the  amount  shall  be  in  the  treasury,  the  di- 
rectors cannot  alter  the  rights  of  withdrawing 
members  by  a  resolution  not  expressly  au- 
thorized by  the  articles  themselves,  to  the 
effect  that  only  half  the  receipts  of  the  asso- 
ciation shall  be  used  for  the  payment  of 
withdrawals.  Wolfe  v.  Conkey  Ave.  Sav., 
etc.,  Assoc.,  75  Hun  (N.  Y.)  201. 

2.  By-laws  Allowing  Withdrawal  Held  Subject 
to  Repeal. — By  one  of  the  rules  of  a  building 
society,  a  member,  on  giving  one  month's 
notice  in  writing,  might  withdraw  his  shares. 
It  was  also  provided  that  the  rules  might  be 
altered  by  a  majority  of  three-fourths  of  the 
members.  The  plaintiff,  who  was  a  holder 
of  four  paid-up  shares,  gave  the  requisite 
notice  of  withdrawal,  but  after  such  notice, 
and  before  he  was  repaid,  the  rule  allowing 
withdrawal  was  altered  by  giving  the  direct- 
ors power  to  pay  off  in  priority  members 
holding  less  than  fifty  pounds  in  the  society. 
It  was  held  that  although  the  plaintiff  had, 
at  the  date  of  his  notice  of  withdrawal,  under 
the  rule  then  in  force,  a  vested  right  to  be 
paid  the  amount  due  on  his  shares,  he,  being 
still  a  member  of  the  society,  was  liable  to 
have  this  right  divested  by  a  subsequent 
alteration  of  the  rule  duly  made,  and  that  he 
was,  therefore,  bound  by  the  altered  rule. 
Pepe  v.  City,  etc.,  Permanent  Bldg.  Soc. 
(1893),  2  Ch.  311.    See  also  Davies  v.  Second 


Chatham  Permanent  Ben.  Bldg.  Soc,  61  L. 
T.  N.  S.  680  ;  Kemp  v.  Wright,  71  L.  T.  650; 
Barnard  v.  Tomson  (1894),  1  Ch.  374. 

But  the  rights  of  withdrawing  members 
cannot  be  affected  by  a  mere  resolution. 
Auld  v.  Glasgow  Working  Men's  Bldg.  Soc, 
L.  R.  12  App.  197. 

By-law  Regulating  Order  of  Repayment. — 
Where  the  articles  of  association  provided 
that  a  withdrawing  member  should  be  repaid 
his  dues  when  the  necessary  funds  were  col- 
lected, and  the  original  by-laws  empowered 
the  directors  to  make  at  any  time  by-laws 
which  did  not  interfere  with  the  articles  of 
association,  and  declared  such  by-laws,  when 
enacted,  to  be  equally  binding  upon  all  stock- 
holders as  by  them  subscribed,  it  was  held 
that  a  subsequent  by-law,  to  the  effect  that 
withdrawing  members  should  be  paid  in  the 
order  of  the  presentation  of  their  applications, 
was  a  reasonable  regulation,  the  making  of 
which  was  within  the  power  reserved  in  the 
original  by-laws,  and  that  it  was  binding 
upon  all  members  alike,  including  those  who 
had  become  members  before  its  adoption. 
Engelhardt  v.  Fifth  Ward  Permanent  Dime 
Sav.,  etc.  Assoc.,  148  N.  Y.  281,  reversing  5 
Misc.  Rep.  (Buffalo  Super.  Ct.)  518.  In  this 
case  Andrews,  C.J.,  said:  "The  member  of 
an  association  accepts  membership  with 
notice  of  the  powers  thus  conferred  [to  amend 
and  alter  the  by-laws].  He  is  subject  not 
only  to  regulations  existing  when  he  becomes 
a  member,  but  to  such  as  may  be  enacted 
from  time  to  time  by  the  association  within 
the  scope  of  the  power  given  by  the  statute. 
It  may  be  admitted  that  the  association  could 
not,  under  this  power,  destroy  the  contract 
between  it  and  the  member,  but  the  contract 
made  was,  in  law,  subject  to  the  power  of  the 
association  to  enact  at  any  time  reasonable 
by-laws.  It  would  not  be  reasonable  to 
extend  this  power  so  as  to  authorize  the  as- 
sociation by  a  subsequent  by-law  to  change 
the  essential  character  of  an  antecedentagree- 
ment  between  a  member  and  the  association, 
as,  for  example,  that  a  withdrawing  member 
should  not  be  repaid  his  dues.  But  a  by-law 
more  or  less  affecting  the  remedy  of  the 
shareholder  may  be  passed,  and  existing 
members  will  be  bound,  so  far,  at  least,  as 
they  consented  to  the  exercise  of  such  a 
power  when  they  became  members." 

3.  Reasonable  Regulations. — Engelhardt  v. 
Fifth  Ward  Permanent  Dime  Sav.,  etc. .Assoc., 
148  N.  Y.  281,  reversing  5  Misc.  Rep.  (Buffalo 
Super.  Ct.)  518;  Pawlick  v.  Homestead  Loan 
Assoc.,  15  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
427. 
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the  withdrawal  must  have  the  approval  of  the  officers  may  be  adopted,  but 
that  approval  cannot  be  arbitrarily  withheld.1 

A  Matter  of  Contract. — The  prerequisites  depend  upon  the  contract  of  the  mem- 
ber, however  expressed.  If  they  are  prescribed  in  the  by-laws  or  certificate  of 
membership,  the  customary  practice  is  not  material,  and  evidence  of  it  is  inad- 
missible.2 

ProTision  that  Only  Certain  Funds  shall  be  Used. — It  is  often  provided  that  only  a 
certain  portion  of  the  funds  in  the  treasury  be  used  to  pay  off  withdrawing 
members,3  and  the  effect  of  such  provision  on  the  rights  and  remedies  of  such 
members  has  given  rise  to  controversy.  One  view  is,  that  the  time  for  with- 
drawal having  arrived,  the  membership  is  at  an  end,  and  the  amount  allowed 
on  withdrawal  is  due,  and  judgment  may  be  recovered  by  suit,  although  exe- 
cution will  be  stayed  until  the  required  funds  are  in  hand.4  Recent  well-con- 
sidered cases,  however,  have  taken  what  would  seem  the  more  logical  view,  that 
the  existence  of  funds  is  a  condition  precedent  to  the  right  to  recover  the 
amount  allowed  on  withdrawal,  and  must  be  shown  by  the  plaintiff  as  a  part 
of  his  case.5    The  association  may  waive  the  benefit  of  the  provision  under 


Thus  it  may  require  the  pass  book  to  be 
produced  as  a  condition  precedent  to  payment. 
Atkinson  v.  Bradford,  Third  Equitable  Ben. 
Bldg.  Soc,  25  Q.  B.  Div.  377. 

1.  Approval  of  Officers. — Wetterwulgh  v.  Knick- 
erbocker Bldg.  Assoc.,  2  Bosw.  (N.  Y.)  381. 
In  this  case  the  rules  of  the  association  pro- 
vided that  if  any  member,  by  reason  of  sick- 
ness, removal  from  the  city,  or  misfortune, 
was  unable  to  continue  his  subscriptions,  he 
should  give  notice  of  his  intention  to  with- 
draw; and  in  case  the  board  of  trustees  were 
satisfied  as  to  the  grounds  of  withdrawal,  the 
whole  amount  of  subscriptions  paid  in  by  the 
member  should  be  returned  to  him.  A  mem- 
ber gave  notice  in  due  form  of  his  intention  to 
withdraw  on  the  ground  that  he  was  "no 
longer  able  to  continue  the  payment  of  his 
subscriptions  to  the  association,  owing  to 
various  misfortunes,  losses  in  business,  sick- 
ness in  his  family,  and  the  rigor  of  the 
times."  The  approval  of  the  trustees  being 
withheld,  suit  was  brought  by  the  member 
against  the  society.  It  was  held  that  he 
must  be  permitted  to  prove  the  truth  of  his 
alleged  grounds  of  withdrawal,  which  were 
set  forth  in  his  complaint  and  denied  in 
the  building  association's  answer;  and  that 
if  he  proved  upon  these  grounds  his  total 
inability  to  continue  his  subscriptions,  and 
that  there  was  nothing  in  the  pecuniary  cir- 
cumstances of  the  building  association  fur- 
nishing any  reason  why  the  money  paid  into 
it  should  not  be  returned,  he  might  recover  it 
back  although  the  board  of  trustees  had  not 
declared  themselves  satisfied  as  to  the  grounds 
of  his  withdrawal.  The  trustees,  it  was  said, 
could  not  withhold  their  consent  arbitrarily 
when  no  ground  existed  orcouldbe  suggested 
for  their  so  doing. 

2.  Customary  Practice. — American  Bldg., 
etc.,  Assoc.  v.  Mordock,  39  Neb.  418. 

3.  8tatutes. — See  for  examples  the  provisions 
in  the  statutes  of  California,  Maine,  Minne- 
sota, Montana,  Nebraska,  New  Hampshire, 
Oklahoma ,  and  Washington. 

4.  Effect  of  the  Fact  that  there  Are  No  Avail- 
able Funds. — A  member  who  has  perfected  his 
right  to  withdraw  by  complying  in  all  respects 


with  the  requirements  of  the  governing  stat- 
ute is  not  estopped,  by  a  proviso  that  at  no 
time  shall  more  than  one-half  the  funds  in  the 
treasury  be  applied  to  the  demands  of  with- 
drawing stockholders,  from  bringing  suit  for 
the  recovery  of  the  amount  due  until  the 
treasury  has  funds  sufficient  to  meet  his 
claim.  To  hold  otherwise,  it  was  said,  would 
enable  the  association  to  defraud  the  member 
of  all  benefit  from  his  right  of  withdrawal  by 
keeping  itself  in  a  state  of  quasi  insolvency. 
The  proviso  merely  intended  that  the  opera- 
tions of  the  society  should  not  be  embarrassed 
by  having  the  whole  amount  of  its  cash  as- 
sets taken  in  order  at  once  to  pay  the  with- 
drawing stockholders;  and  this  object  is- 
amply  served  by  enabling  the  court  to  re- 
strain the  plaintiff's  execution  in  order  to 
give  the  buildingassociation  a  reasonable  time 
to  raise  the  money  without  undue  derange- 
ment of  its  affairs.  U.  S.  Bldg.,  etc.,  Assoc. 
v.  Silverman,  85  Pa.  St.  394.  See  also  Na- 
tional Sav.,  etc.,  Assoc.,  9  W.  N.  C.  (Pa.) 
79- 

"Provided  the  Funds  Permit." — Where  the 

rules  of  a  benefit  building  society  allow  any 
investing  member  to  withdraw  "  provided 
the  funds  permit,"  upon  giving  notice,  and 
declare  that  "  no  further  liabilities  shall  be 
incurred  by  the  society  till  such  member  has 
been  repaid,"  and  where  the  society  is  ordered 
to  be  wound  up,  and  the  assets  are  insufficient 
to  pay  everybody,  those  investing  members 
whohad  given  noticeofwithdrawal,  and  whose 
notices  had  expired  before  the  winding  up 
began,  are  entitled  to  be  paid  out  of  the  assets 
(after  the  outside  creditors), in  priority  to  those 
members  who  had  not  given  notice  of  with- 
drawal, notwithstanding  the  fact  that  between 
the  giving  of  the  notices  and  the  winding  up 
there  never  were  any  funds  for  payment.  In- 
re  Blackburn,  etc.,  Ben.  Bldg.  Soc,  24  Ch. 
Div.  421;  Walton  v.  Edge,  L.  R.  10  App.  33. 

5.  No  Recovery  Unless  Funds  Shown. — Engel- 
hardt  v.  Fifth  Ward  Permanent  Dime  Sav., 
etc.,  Assoc.,  148  N.Y.  281,  reversing  5  Misc. 
Rep.  (Buffalo  Super.  Ct.)  518;  Texas  Home- 
stead Bldg.,  etc..  Assoc.  v.  Kerr  (Tex.  1890),. 
13  S.  W.  Rep.  1020.     But  compare  Printers' 

048  Volume  IV. 


Withdrawals. 


ASSOC/ A  TIONS. 


Prerequisites. 


consideration,  and  would  be  justified  in  borrowing  money  to  pay  off  withdraw- 
ing members.1  It  is  its  duty  to  endeavor  to  keep  funds  on  hand  to  meet  such 
obligations.8 

b.  NOTICE. — The  by-laws  generally  require  a  notice  of  withdrawal  to  be 
given  to  the  association  a  certain  number  of  days  before  the  withdrawal  is 
to  become  operative.  If  a  written  notice  is  prescribed,  it  must  be  given 
unless  waived  by  the  association  by  the  acceptance  of  an  oral  one.3 

Order  of  Payment. — The  notice  creates  a  charge  on  the  fund,  and  if  no 
contrary  intention  appears  those  who  have  given  notices  take  in  the  order 
in  which  they  have  done  so.4    If  the  association  is  solvent,  they  are  generally 


Bldg.,  etc.,  Assoc.  v.  Paxton  (Tex.  Civ.  App. 
1895),  33  S.  W.  Rep.  389. 

It  was  provided  in  the  by-laws  that  "A 
shareholder  may  withdraw  at  any  time  upon 
giving  sixty  days'  notice  in  writing  to  the  as- 
sociation, when  he  shall  receive  the  amount  of 
the  instalments  actually  paid  in  by  him  on  such 
shares,  together  with  the  interest  thereon,  if 
any,  at  the  rate  fixed  by  the  board  of  directors, 
standing  to  the  credit  of  his  shares  at  the  last 
preceding  adjustment  of  profits,  less  all  fines 
and  fees,  amount  paid  in  on  expense  account, 
and  a  proportional  part  of  the  losses,  if  any, 
and  other  charges  accrued  subsequent  to  said 
last  preceding  adjustmentof  profits:  provided, 
however,  that  at  no  time  shall  more  than  one- 
half  of  the  funds  [in  hand]  be  applicable  to  the 
demands  of  withdrawing  stockholders  with- 
out the  recorded  consent  of  the  directors." 
The  general  law  of  the  state  provided  that 
"  not  more  than  one-half  of  the  amount  re- 
ceived in  payment  on  stock  in  any  one  month 
shall  be  used  to  pay  withdrawals  without  the 
consent  of  the  board  of  directors."  The  court 
held  that,  in  view  of  the  above  provisions,  a 
withdrawing  member  could  not  take  judg- 
ment against  the  association  until  the  re- 
quired amount  of  money  was  in  the  treasury; 
the  court,  by  Collins,  J.,  saying:  "  In  assum- 
ing the  relation  of  a  member  of  the  associa- 
tion, plaintiff  contracted  with  reference  to  and 
was  to  be  governed  by  its  by-laws  in  so  far 
as  they  were  reasonable,  and  not  opposed  to 
our  statutory  provisions  regulating  associa- 
tions of  this  character.  He  agreed  to  abide 
by  the  condition  of  the  treasury  in  case  of 
a  withdrawal,  and  to  take  his  money  when 
funds  properly  applicable  for  the  purpose 
were  on  hand.  He  was  not  to  be  paid  until 
these  funds  were  in  the  treasury;  and  al- 
though he  could  at  any  time  cease  to  be  a 
member,  and  terminate  his  obligation  to  make 
monthly  payments,  the  amount  to  be  returned 
to  him  did  not  then  become  due  or  payable 
except  in  a  certain  contingency."  Heinbokel 
v.  National  Sav.,  etc.,  Assoc.,  58  Minn.  340. 
See  also  Pawlick  v.  Homestead  Loan  Assoc., 
15  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  427. 

Payable  in  Eotation. — Similarly,  a  rule  pro- 
viding for  the  payment  of  withdrawals  in  ro- 
tation, in  case  of  insufficiency  of  funds,  has 
been  held  to  suspend  the  right  of  suit  until 
the  member's  turn  has  arrived.  If  an  action 
be  brought,  the  lack  of  available  funds,  if 
alleged,  constitutes  a  sufficient  answer.  Brett 
v.  Monarch  Investment  Bldg.  Soc.  (1894),  I 
Q.  B.  367. 

1.  See  supra,  this  title,  Rights  and  Powers 
•—To  Borrow  Money. 


2.  Duty  to   Keep  Funds  on  Hand. — It  is  an 

abuse  of  the  discretion  of  the  directors  to  in- 
vest the  entire  funds  in  real  estate,  so  as  to 
leave  none  applicable  for  the  payment  of 
withdrawing  members.  National  Loan,  etc.. 
Assoc.  v.  Hubley,  34  Leg.  Int.  (Pa.)  6,  24 
Pittsb.  L.  J.  (Pa.)  50. 

Lending  while  Notices  Are  on  File. — Where 
the  articles  of  association  provide  that, 
after  notice  of  withdrawal  of  shares,  the 
amount  thereof  "  shall  be  refunded  to  such 
member  as  soon  as  the  amount  shall  be  in  the 
treasury,"  the  association  cannot  lend  any  of 
its  funds  while  withdrawal  notices  are  on  file. 
Wolfe  v.  Conkey  Ave.  Sav.,  etc.,  Assoc.,  75. 
Hun  (N.  Y.)  201. 

3.  Written  Notice  Required. — McKenney  v. 
Diamond  State  Loan  Assoc.,  8  Houst.  (Del.)' 
557,  which  also  holds  that,  even  if  the  by- 
laws prescribe  any  notice,  any  customary 
form  of  notice  will  be  sufficient. 

Authority  to  Receive  Notice. — Authority  to 
receive  notices  of  withdrawal,  given  to  an 
officer,  carries  with  it  the  power  to  pass  on 
their  regularity  and  reject  improper  ones. 
Reynolds  v.  New  York  Bldg.  Loan  Banking 
Co.  (Supreme  Ct.),  35  N.  Y.  Supp.  80. 

A  Receipt  of  the  Notice  of  Withdrawal  is  not 
an  "instrument  in  writing  for  the  payment 
of  money,"  within  the  meaning  of  the  Penn- 
sylvania statute  requiring  an  affidavit  of  de- 
fense in  case  suit  is  brought  on  such  an  instru- 
ment. Newlin  v.  Milton  Bldg.,  etc.,  Assoc., 
9  W.  N.  C.  (Pa.)  220.  In  this  case  the  instru- 
ment was  in  the  following  form:  "  Philadel- 
phia, March  10.  1880.  Mr.  James  W.  New- 
lin: Mr.  James  K.  Duffy  has  this  day 
transferred  to  your  name  four  shares  of 
capital  stock  of  the  Milton  Building  Associa- 
tion No.  2  in  the  first  series,  the  value  of 
which  is  seven  hundred  and  eight  dollars 
($708).  Notice  of  withdrawal  has  been  given 
on  these  shares,  and  they  will  be  paid  in  the 
regular  order  of  notice.  M.  A.  Quinn,  Sec- 
retary." 

4.  Order  of  Payment. — V'bere  the  rules  pro- 
vided that  members  might  withdraw  on  giv- 
ing one  month's  notice,  "the  amount  to  be 
repaid  out  of  the  moneys  received  from  mem- 
bers in  repayment  of  advances  on  the  night 
for  withdrawal,  but  should  the  repayments 
not  be  sufficient  the  balance  shall  be  paid 
from  the  same  fund  on  the  next  or  following 
monthly  night,"  and  further  provided  that  if 
several  should  give  notice  in  one  month  they 
should  be  paid  pro  rata,  but  made  no  pro- 
vision as  to  priority  between  those  whose 
notices  matured  in  different  months,  it  was 
held  that  notices  take  effect  in  the  order  of 
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held  to  be  entitled  to  be  paid  in  full  in  that  order,  and  do  not  share  available 
funds  pro  rata.1 

Waiver  after  Notice. — A  member  by  acting  as  a  member,  as  by  voting  at  a 
stockholders'  meeting,  waives  his  rights  under  a  notice.2 

3.  When  the  Right  Exists— a.  In  General. — The  right  to  withdraw  exists 
only  up  to  the  time  that  the  stock  matures,3  and  only  while  the  association  is 
in  actual  operation.4 

Shares  must  Be  Free. — In  order  to  withdraw  a  member  must  be  either  the  holder 
of  free  shares  or  a  borrowing  member  who  has  redeemed  his  stock  by  payment 
or  tender  of  the  amount  due.5 


their  maturity,  the  court,  by  Stirling,  J., 
saying  that  "the  rule  does  not  merely  pre- 
scribe the  date  of  withdrawal,  but  also  the 
fund  out  of  which  the  withdrawing  member 
is  to  be  repaid,  so  far  as  that  fund  will 
suffice.  In  effect  it  creates  a  charge  on  the 
fund  in  favor  of  the  withdrawing  member. 
Now  prima  facie  charges  take  effect  in  order 
of  date,  but  this  presumption  may  of  course 
be  negatived  by  the  context.  The  rule  pro- 
vides that  if  several  members  give  notices  of 
withdrawal  in  the  same  month  they  shall  be 
paid  pro  rata,  but  there  is  nothing  in  the  rule 
to  extend  the  provision  to  members  whose 
notice  is  given  in  a  subsequent  month.  Hence 
I  do  not  think  that  there  is  anything  in  the 
rule  to  negative  the  presumption  I  have  just 
referred  to,  and  therefore  I  am  of  opinion  that 
members  giving  notice  of  withdrawal  in  one 
month  take  in  priority  over  those  who  give 
notice  in  subsequent  months."  Botten  v.  City, 
etc.,  Bldg.  Soc.  No.  I,  72  L.  T.  87.  See  also 
In  re  Ambition  Invest.  Bldg.  Soc.  (1896),  1  Ch. 
89,  73  L.  T.  Rep.  508,  65  L.J.  Ch.  N.  S.  113. 

1.  Hoyt  v.  Interocean  Bldg.  Assoc.,  58 
Minn.  345. 

Expiration  of  Prescribed  Period  of  Notice  a 
Prerequisite  to  Maintain  Action. — Where  a 
by-law  provides  that  "if  any  member  wishes 
to  withdraw  from  the  company  he  shall  give 
notice  in  writing  to  the  clerk  of  such  inten- 
tion, when  the  company  shall,  within  one 
year  from  the  receipt  of  such  notice,  pay  to 
such  member  the  sum  of  money  which  he 
has  paid  in  in  instalments,  and  the  one  hun- 
dred dollars  which  he  originally  paid  for 
stock,  which  certificate  of  stock  he  shall  de- 
liver to  the  treasurer,"  a  member  who  has 
not  given  notice  of  his  intention  to  withdraw 
until  within  less  than  a  year  before  bringing 
suit  cannot  maintain  an  action  against  the 
association  for  the  amount  of  stock  and  in- 
stalments paid  by  him.  Hartford  v.  Co-op- 
erative Mut.  Homestead  Co.,  128  Mass.  494. 

2.  Waiver  after  Notice. — Decatur  Bldg.,  etc., 
Co.  v.  Neal,  97  Ala.  717. 

3.  When  Eight  Exists. — A  stockholder  can- 
not withdraw  after  the  stock  has  reached  par, 
and  the  association  exists  only  for  the  pur- 
poses of  liquidation.  The  only  object  of  such 
withdrawal  is  to  gain  the  right  to  sue  imme- 
diately for  the  value  of  the  stock.  This 
would  be  gaining  an  unfair  advantage,  which 
the  law  does  not  favor.  Laurel  Run  Bldg. 
Assoc.  v.  Sperring,  106  Pa.  St.  334. 

4.  Only  While  the  Association  is  Eunning. — 
Laurel  Run  Bldg.  Assoc.  v.  Sperring,  106  Pa. 
St.  334. 

The  association,  if  solvent  at  the  time,  can- 


not refuse  to  pay  on  the  ground  that  it  fears 
ultimate  insolvency.  Jungkuntz  v.  Building 
Assoc.,  6  Ohio  L.  Bui.  428. 

In  Chapman  v.  Young,  65  111.  App.  131,  it 
was  held  that  the  right  of  withdrawal  does 
not  exist  if,  at  the  time  of  the  notice  of  with- 
drawal, the  association  is  in  fact  insolvent, 
though  it  has  not  been  judicially  so  declared, 
and  although  the  withdrawing  member  be- 
lieves in  its  solvency.  In  this  case  the  court, 
by  Boggs,  J.,  said:  "  The  right  of  withdrawal, 
which  is  a  peculiar  feature  of  such  institu- 
tions, is  not  conferred  upon  a  member  for 
the  purpose  of  enabling  him  to  escape  his 
just  proportionate  responsibility  for  losses 
incurred  by  an  insolvent  association,  but  for 
the  purpose  of  securing  to  each  member  the 
privilege  of  withdrawing  his  proportionate 
share  of  the  accumulated  funds.  *  *  *  No  one 
would  contend  [that]  the  right  could  be  exer- 
cised after  an  association  has  been  judicially 
declared  insolvent  and  a  receiver  appointed, 
for  the  condition  of  insolvency  is  incompat- 
ible with  the  right  of  any  member  to  with- 
draw his  contribution  to  the  general  fund 
until  his  proportion  of  the  losses  has  been 
ascertained  and  adjusted.  In  our  view  it  is 
equally  unreasonable  to  insist  [that]  a  mem- 
ber who,  prior  to  such  declaration  of  insol- 
vency, but  while  the  condition  of  insolvency 
in  fact  existed,  gave  notice  of  his  intention 
to  withdraw,  should  be  deemed  by  the  courts 
entitled  to  receive  from  the  receiver  out  of 
the  general  funds  more  than  his  just  propor- 
tion of  the  assets  of  the  society.  In  such 
cases  the  basis  of  distribution  is  not  that  pro- 
vided by  the  by-laws  in  the  regular  course  of 
business  of  a  solvent  society,  but  the  princi- 
ples of  equality  and  mutuality  must  prevail 
and  control.  The  by-laws  of  an  association  are 
enacted  for  the  government  of  a  solvent,  go- 
ing association,  and  of  necessity  must  cease  to 
have  operation  or  effect  when  the  association 
is  no  longer  able  to  continue  the  transaction 
of  the  business  it  was  created  to  transact." 

5.  Shares  must  Be  Free. — Pabst  v.  Economi- 
cal Bldg.  Assoc.,  1  MacArthur  (D.  C.)  385; 
State  v.  Redwood  Falls  Bldg.,  etc.,  Assoc., 
45  Minn.  154,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  625 ;  Laurel  Run  Bldg.  Assoc.  v. 
Sperring,  106  Pa. St.  334;  Wadlinger  v.  Wash- 
ington German  Bldg.,  etc.,  Assoc.,  153  Pa. 
St.  622;  Watkins  v.  Workingmen's  Bldg.,  etc., 
Assoc.,  97  Pa.  St.  514;  Booz's  Appeal,  6  W.  N. 
C.  (Pa.)  365,  109  Pa.  St.  592;  Price  v.  Kendall 
(Tex.  Civ.  App.  1896),  36  S.  W.  Rep.  810. 

Withdrawal  of  Borrowing  Member — Previous 
Payments  Credited  on  Loan. — Where  the  char- 
ter and  by-laws  of  an  association  gave  to 
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b.  Effect  of  Insolvency  or  Dissolution  of  the  Association. — If 
the  association  becomes  insolvent  or  is  dissolved  after  the  notice  of  with- 
drawal has  been  given,  the  cases  are  not  agreed  whether  or  not  the  withdraw- 
ing members  will  have  priority  over  those  who  have  not  given  notice.  In 
several  jurisdictions  in  the  United  States  the  question  has  been  answered 
in  the  negative,1  while  the  English  courts  generally  grant  them  the  priority.8 

borrowing  members  the  right  to  repay  the 
amount  borrowed  at  any  time  upon  thirty 
days'  notice,  and  the  right  to  withdraw  upon 
ninety  days'  notice,  it  has  been  held  in  Ken- 
tucky  that  the  right  of  repayment  and  of  with- 
drawal are  mutually  dependent  the  one  upon 
the  other,  and  may  be  executed  and  demanded 
by  one  and  the  same  transaction;  and  a  bor- 
rowing member  who  has  given  notice  of  his 
desire  to  withdraw  and  to  repay  his  loan  is 
entitled  to  his  discharge  upon  repaying  the 
association  the  balance  due  upon  his  debt 
after  crediting  the  amount  of  the  member- 
ship payments  previously  made  by  him,  and 
the  association  cannot  demand  that  he  shall 
first  repay  the  loan  made  to  him  without  re- 
gard to  his  connection  with  the  association 
as  a  member,  and  that  his  rights  as  a  with- 
drawing membershall  be  subsequently  settled 
by  an  independent  calculation.  Southern 
Bldg.,  etc.,  Assoc.  v.  Harris  (Ky.  1895),  32  S. 
W.  Rep.  261,  17  Ky.  L.  Rep.  721.  But  see 
infra,  this  title,  The  Building  Association 
Loan — Relation  of  Stock  Payments  and  Loans. 

Tender  on  Pledged  Stock. — Under  a  statute 
providing  that  "no  stockholder  shall  be  en- 
titled to  withdraw  whose  stock  is  held  in 
pledge  for  security,"  a  stockholder  who  has 
borrowed  from  the  corporation  and  pledged 
his  stock  as  security  cannot  withdraw  until 
he  has  redeemed  his  stock  by  the  payment  of 
the  loan  or  an  unconditional  tender.  Ander- 
son Bldg.,  etc.,  Assoc.  v.  Thompson,  88  Ind. 
405,  4  Am.  &  Eng.  Corp.  Cas.  196. 

Where  Tender  would  Be  Nugatory. — A  formal 
tender  is  not  necessary  where  the  conduct  of 
the  association  shows  that  it  would  be  nuga- 
tory. Thus  where  the  by-laws  provide  for 
payment  at  any  time  of  the  amount  loaned,  a 
borrowing  stockholder  performs  everything 
necessary  to  constitute  a  withdrawal  when 
he  offers  to  pay  what  is  actually  due,  and  at 
all  times  after  that  is  ready  to  settle  upon 
that  basis,  even  if  the  association  demands  a 
larger  sum,  and  persists  in  its  demands  after 
it  has  learned  of  the  error;  and  this  notwith- 
standing that  such  member  took  no  further 
action  for  several  years.  If  after  that  the 
association  demands  and  the  member  pays 
interest  in  advance,  the  latter  is  entitled  to 
the  same  rate  of  interest  on  such  payments  as 
unadvanced  members  are  on  the  instalments 
paid  by  them,  the  constitution  providing 
that  upon  withdrawal  a  borrowing  member 
shall  receive  whatever  interest  may  be  pay- 
able in  the  article  relating  to  nonborrowers, 
which  article  provides  for  the  payment 
of  specified  rates  of  interest,  according  to 
the  length  of  time  the  person  withdrawing 
has  been  a  member,  on  all  instalments  actu- 
ally paid  in.  People's  Bldg.,  etc.,  Assoc.  v. 
Furey,  47  N.  J.  Eq.  410.  See  also  Winterer 
v.  Fairmount  Bldg!  Assoc.,  44  Leg.  Int.  (Pa.) 
122,  19  Phila.  (Pa.)  426. 

Right  to  Reduce  Stock — Member  must  Not  Be 
in  Default. — Where  the  conditions  upon  which 


a  certificate  of  stock  is  issued  provide  that 
the  certificate  may  be  surrendered  at  any 
time  after  one  year,  and  a  new  certificate  for 
a  less  number  of  shares  issued  in  place  of  it, 
the  money  paid  on  the  old  certificate  being 
applied  on  the  new,  and  no  new  payments 
required  until  such  money  is  exhausted,  it 
was  held  that  a  member  was  not  entitled  to 
reduce  his  stock  and  demand  a  new  certificate 
for  a  less  number  of  shares  until  he  had  paid 
all  dues  and  arrears  on  the  old  certificate. 
Fulton  v.  American  Bldg.,  etc.,  Assoc.,  46 
Minn.  190;  Eaton  v.  American  Bldg.,  etc., 
Assoc.,  47  Minn.  236,  note. 

1.  Insolvency  or  Dissolution. — Criswell's  Ap- 
peal, 100  Pa.  St.  488. 

In  Pennsylvania  it  has  been  held  that  a 
withdrawing  stockholder  who  held  a  with- 
drawal order  from  the  treasurer  of  the  asso- 
ciation for  the  withdrawal  value  of  his  stock 
was  not  a  creditor  within  the  meaning  of  the 
assignment  laws  governing  assignments  for 
the  benefit  of  creditors,  and  was  not  entitled 
to  any  priority  over  other  members ;  the  court, 
by  Sterrett,  J.,  saying:  "  While  in  a  quali- 
fied sense  withdrawing  stockholders  may  be 
considered  creditors  of  the  association,  their 
rights  as  against  those  with  whom  they 
have  been  associated  are  very  different  from 
those  of  general  creditors  whose  claims  are 
based  wholly  on  outside  transactions.  If 
the  association  has  been  prosperous,  they 
have  a  right  under  certain  limitations  and 
restrictions  to  demand  and  receive  their 
proportionate  share  of  the  accumulated  fund. 
But  if  bad  investments  have  been  made 
or  losses  have  been  sustained  before  actual 
withdrawal,  they  must  bear  their  just  pro- 
portion thereof.  That  right,  as  was  held 
in  U.  S.  Building,  etc.,  Assoc.  v.  Silverman, 
85  Pa.  St.  395,  may  be  enforced  by  appropri- 
ate proceedings  at  law;  but  the  right  of  with- 
drawal, and  the  extent  to  which  it  may  be  ex- 
ercised, presupposes  that  at  least  a  relative^ 
proportion  of  the  assets  will  remain  for  the 
benefit  of  those  who  continue  to  be  active 
members  of  the  association.  *  *  *  After  ex- 
penses incident  to  the  administration  of  its 
assets  are  deducted,  the  general  creditors,  if- 
any,  should  be  first  paid  in  full,  and  the  resi- 
due of  the  fund  should  be  distributed  pro  ratii 
among  those  whose  claims  are  based  upon 
stock  of  the  association,  whether  they  have 
withdrawn  and  hold  orders  forthe  withdrawal 
value  thereof  or  not.  Both  classes  are  equally 
meritorious,  and  in  marshaling  the  assets 
neither  is  entitled  to  priority  over  the  other. 
The  claims  of  each  are  alike  based  upon  their 
relation  to  the  association  as  members  there- 
of. Orders  issued  to  withdrawing  stock- 
holders are  merely  evidence  of  their  interest 
in  the  assets  remaining  after  paying  general 
creditors."  Christian's  Appeal,  102  Pa.  St.  189. 
See  also  Goodrich  v.  City  Loan,  etc.,  Assoc., 
54  Ga.  98;  Chapman  v.  Young,  65  111.  App.  131. 

2.  English  Rule.—  In  re  Alliance  Soc,  28 
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4.  Amount  Due  on  Withdrawal. — The  amount  due  on  withdrawal  depends 
on  the  by-laws.1  It  generally  consists  of  something  less  than  the  real  prob- 
able value  of  the  shares. 

Net  Value. — If  the  "  net  value  "  is  to  be  paid  on  withdrawal,  it  has  been  held 
that  the  proper  method  to  determine  it  is  to  ascertain  the  market  value  of  the 
shares.* 

To  Whom  Payable. — The  amount  due  may  be  paid  to  the  member  himself,  or 
to  an  agent  tracing  his  authority  to  either  an  express  or  implied  appointment.3 

5.  The  Withdrawing  Member— a.  STATUS— Perfected  Withdrawal. — The  status 
of  the  withdrawing  member  has  given  rise  to  much  discussion.4    A  perfected 


Ch.  Div.  559,  49  L.  T.  73;  In  re  Middlesbor- 
ough  BIdg.  Soc,  54  L.  J.  Ch.  Div.  592. 

In  England  rules  apply  to  the  relations  of 
the  members  inter  se,  notwithstanding  the 
winding  up;  and  hence  where  the  assets  of 
a  society  were  sufficient  to  pay  the  outside 
creditors,  but  not  sufficient  to  pay  the  invest- 
ing members,  in  full,  investing  members  who 
had  fulfilled  the  requirements  of  the  rules  by 
giving  notice  of  withdrawal  prior  to  the  com- 
mencement of  the  winding  up,  but  had  not 
been  repaid,  were  entitled  to  priority  to  those 
who  had  given  no  notice  of  withdrawal. 
"The  winding  up,"  said  Lord  Blackburn, 
"  no  doubt  stops  all  things  which  are  coming 
on  from  coming  to  maturity — it  stops  them 
in  that  sense,  but  does  not  offset  the  rights 
of  the  parties;  and  when  a  right  has  been  ac- 
quired in  prasenti,  although  it  is  solvendum  in 
futuro,  I  see  no  reason  why  it  should  not  be 
enforced  in  a  winding  up  as  much  as  in  a 
bankruptcy  or  anything  else."  Walton  v. 
Edge,  L.  R.  10  App.  33,  52  L.  T.  666,  affirm- 
ing In  re  Blackburn,  etc.,  Ben.  Bldg.  Soc,  24 
Ch.  Div.  421,  4  Am.  &  Eng.  Corp.  Cas.  182. 

Instances. — By  the  rules  of  a  building  so- 
ciety realized  members  who  had  by  their  sub- 
scriptions, with  interest  and  bonuses,  made 
up  the  full  amount  of  their  shares  were  en- 
titled to  payment,  or  certificates  of  payment, 
in  rotation,  of  such  amount;  and  withdrawal 
members  who  had  not  made  up  the  full 
amount  of  their  shares,  but  had  given  notice 
to  withdraw,  were  entitled  to  like  payment, 
or  certificates  for  the  amount  of  their  sub- 
scriptions, with  interest.  In  the  winding  up 
of  the  society  it  was  held  that  these  two 
classes  stood  in  the  position  of  creditors  en- 
titled to  be  paid  in  priority  to  investing  mem- 
be  rswhohadnotmadeuptheirsharesandhad 
given  no  notice  of  withdrawal.  In  re  Norwich, 
etc.,  Provident  Bldg.  Soc,  45  L.  J.  Ch.  785. 

But  where  the  by-laws  provided  that  "the 
society  shall  not  be  required  [to  pay]  until 
they  have  sufficient  funds  in  hand  for  that 
purpose,  and  also  to  meet  the  then  existing 
legal  liabilities  of  the  society,"  a  notice  given 
at  a  time  when  the  society  was  insolvent  gives 
no  priority  at  the  winding  up,  there  having 
been  no  time  between  the  notice  and  the  wind- 
ing up  when  there  were  sufficient  funds  to 
meet  obligations.  In  re  Sunderland  Thirty- 
sixth  Universal  Bldg.  Soc,  24  Q.  B.  Div.  394. 

Notices  Maturing  on  Same  Day. — Members 
are  entitled  to  priority  according  to  the  date 
when  their  notices  mature.  If  several  ma- 
ture on  the  same  day,  however,  they  share 
pari  passu.  Botton  v.  City,  etc.,  Permanent 
Bldg.  Soc,  99  L.  T.  112. 


1.  Amount  Due  on  Withdrawal. — Jungkuntz 

v.  Building  Assoc.,  6  Ohio  L.  Bui.  428. 

2.  Net  Value.— Where  the  constitution  of  a 
building  and  loan  association  provided  that 
on  the  death  of  a  stockholder  his  personal 
representatives  should  be  entitled  to  receive 
"the  net  value  of  all  shares  held,"  less  any 
indebtedness  from  the  member  to  the  associ- 
ation, and  an  action  of  assumpsit  was  brought 
to  recover  the  amount,  it  was  held  that  the 
proper  way  to  get  at  the  net  value  was  to 
ascertain  the  market  value  of  the  shares. 
Where,  however,  the  counsel  proceeded  on 
the  theory  that  the  proper  way  to  get  at  it 
was  to  ascertain  the  value  of  the  assets  of 
the  association,  and  take  the  ratio  that  the 
shares  held  bore  to  the  whole  number  of 
shares,  the  value  of  such  property  was  what  it 
would  bring  (in  the  language  of  the  court, 
speaking  through  Storrs,  C.J.)  "on  a  sale  of 
it,  conducted  fairly  and  in  the  usual  manner 
of  selling  such  property,  so,  however,  that  on 
the  one  hand  the  sale  should  not  take  place 
when  there  was  a  temporary  depression  of 
its  value  in  the  market,  or  on  the  other  be 
delayed  in  the  expectation  of  an  unusual  or 
speculative  advance  in  its  price;  this  excludes 
the  claim  of  the  defendants  that  the  property 
should  be  estimated  as  if  it  were  at  all 
events  to  be  immediately  sold  or  the  affairs 
of  the  company  were  to  be  immediately  wound 
up,  and  it  also  excludes  the  claim  of  the  plain- 
tiffs, and  which  was  adopted  by  the  court 
below,  that  it  should  be  estimated  at  what  it 
would  be  worth  in  the  hands  of  a  prudent  and 
reasonable  man."  Babcock  v.  Middlesex 
Sav.  Bank,  etc.,  Assoc.,  28  Conn.  302. 

Evidence  to  Determine  Value  of  Shares. — A 
statement  in  the  bank  book  of  a  deceased 
member,  of  the  computed  value  of  his  stock, 
made  by  the  treasurer  of  the  association,  was 
not  conclusive  upon  it;  and  in  getting  value  of 
the  assets  testimony  as  to  the  way  an  indorser 
lived,  claimed  as  throwing  light  on  his  sol- 
vency, is  inadmissible.  Babcock  v.  Middle- 
sex Sav.  Bank,  etc..  Assoc.,  28  Conn.  302. 

3.  To  Whom  Payable. — A  member  by  com- 
plying with  the  direction  of  the  association 
to  assign  her  certificates  to  the  association, 
and  give  them,  together  with  the  vouchers,  to 
a  certain  bank,  the  directors  adding,  "  when 
the  amount  due  you  will  be  promptly  paid," 
makes  the  bank  her  agent  to  receive  the 
money  due,  and  if  it  fails  after  the  asso- 
ciation has  paid  the  money  there  is  no  lia- 
bility on  the  part  of  the  latter.  McMullen  v. 
People's  Sav.,  etc.,  Assoc.,  57  Minn.  33. 

4.  Status  of  Withdrawing  Member. — In  re 
Queen's  Ben.  Bldg.  Soc,  L.  R.  6  Ch.  815;  In 
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withdrawal  followed  by  the  payment  of  the  amount  allowed  puts  an  end  to 
the  membership,1  and  no  further  rights  or  liabilities  on  the  part  of  either  the 
association  or  the  member  exist.2 

Between  Notice  and  Payment. — The  question  arises  as  to  the  condition  of  affairs 
after  the  notice  of  withdrawal  has  been  given  and  has  matured,  but  before  the 
member  has  been  finally  paid  off.  During  this  time  the  stockholder  partakes 
both  of  the  character  of  a  member3  and  of  that  of  a  creditor.4  He  is  not 
liable  for  dues  or  other  charges  subsequently  accruing,5  but  is  still  bound  by  a 
rule  requiring  disputes  between  a  member  and  the  association  to  be  submitted 
to  arbitration.0  He  is,  in  England,  to  be  counted  in  ascertaining  the  statutory 
majority  of  "members"  required  in  dissolution  proceedings.7 

A  Quasi  Creditor. — As  a  creditor  he  can  sue  at  law  for  the  withdrawal  value  of 
his  shares,  and  can  assign  his  right  to  either  a  member  or  an  outsider.8  He  is 
not,  however,  a  general  creditor,9  but  can  exercise  his  rights  only  in  accord- 
ance with  the  terms  of  the  by-laws  and  with  a  due  regard  for  the  rights  of  the 


re  Blackburn,  etc.,  Ben.  Bldg.  Soc,  24  Ch. 
Div.  421,  4  Am.  &  Eng.  Corp.  Cas.  182. 

1.  Per  ected  Withdrawal. — In  re  Sheffield, 
•  etc.,  Permanent  Bldg.  Soc,  22  Q.  B.  Div.  470. 

Where  the  rules  provide  that  the  managers 
may  determine  the  amount  to  be  paid  by  bor- 
rowing members  in  settlement  of  their  debts, 
on  payment  of  which  their  shares  shall  be  ex- 
tinguished, such  payment  ends  the  member- 
ship, even  though  the  amount  fixed  does  not 
enable  the  society  to  meet  its  obligations. 
Priestly  v.  Hopwood,  10  L.  T.  Rep.  646. 

Back  Dues. — Where  a  stockholder  in  a  build- 
ing association,  under  resolution  of  the  society 
permitting  borrowers  to  withdraw  on  the  pay- 
ment of  a  stipulated  amount,  the  stock  to  be 
then  "  withdrawn  and  canceled,"  withdrew, 
and  his  loans  and  stock,  which  were  then 
marked  on  the  books  as  "canceled"  and 
"  withdrawn,"  were  paid  off,  it  was  held  that 
the  association  could  not  subsequently  re- 
cover for  back  dues  which  had  accrued  on 
such  stock.  Miller  v.  Second  Jefferson  Bldg. 
Assoc.,  50  Pa.  St.  32. 

2.  Ends  Membership. — In  re  West  Riding  of 
Yorkshire  Permanent  Ben.  Bldg.  Soc,  45  Ch. 
Div.  463;  Hoboken  Bldg.  Assoc.  v.  Martin, 
13  N.  J.  Eq.  428;  Doughten  v.  Camden  Bldg., 
etc.,  Assoc.,  41  N.  J.  Eq.  556;  Miller  v. 
Second  Jefferson  Bldg.  Assoc.,  50  Pa.  St.  32; 
Eyre  v.  Building  Assoc.,  17  Leg.  Int.  (Pa.) 
148.  Compare  Knoblauck  v.  Robert  Blum 
Bldg.,  etc.,  Assoc.,  25  Pittsb.  L.  J.  (Pa.)  39. 

3.  That  a  stockholder  after  giving  notice  of 
withdrawal  still  continues  to  be  a  member 
with  regard  to  the  rights  of  outside  creditors 
is  seen  when  their  respective  rights  have  to 
be  adjusted  in  view  of  a  subsequent  insol- 
vency of  the  association  before  the  with- 
drawal is  perfected.  See  supra,  this  section, 
Effect  of  Insolvency  or  Dissolution  of  the  Asso- 
ciation. 

4.  As  a  Creditor. — Wright  v.  Deley,  4  H.  & 
C.  209;  Miller  v.  Second  Jefferson  Bldg. 
Assoc.,  50  Pa.  St.  32  ;  In  re  Brown's  Estate, 
12  W.  N.  C.  (Pa.)  207. 

A  member  of  a  benefit  building  society  who 
had  given  notice  of  withdrawal,  entitling  him 
to  be  paid  in  rotation,  and  who  had  not  been 
paid,  was  held  not  entitled  ex  Jebito  justitice  to 
an  order  for  winding  up  the  society.  In  re 
Planet  Ben.  Bldg.,  etc.,  Soc,  L.  R.  14  Eq. 


441,  41  L.  J.  Ch.  738,  27  L.  T.  N.  S.  638. 

5.  Not  Liable  for  Dues. — Thompson  on  Build- 
ing Associations,  p.  66. 

6.  As  a  Member — Submission  to  Arbitration. — 

By  one  of  the  rules  of  a  benefit  building 
society  formed  under  the  English  Act  of  1874 
it  was  provided  that  a  member  might  by 
notice  in  writing  withdraw,  and  should  be 
entitled,  "  provided  there  shall  be  sufficient 
funds  available,"  to  receive,  within  one  month 
after  the  notice,  or  earlier  if  the  board 
should  think  fit,  the  subscriptions  he  had 
paid  on  his  shares.  Another  rule  provided 
that  the  board  should  have  power  to  deter- 
mine all  matters  of  dispute  between  the  society 
and  any  member,  or  person  claiming  on  ac- 
count of  any  member,  and  that  if  the  party 
should  be  dissatisfied  with  the  decision  the 
matter  should  be  referred  to  arbitration.  A 
member  gave  notice  to  withdraw.  The  so- 
ciety declined  to  pay  his  subscriptions  at  the 
end  of  the  month  on  the  ground  that  they 
had  not  sufficient  funds  on  hand,  but  the 
member  contended  that  they  had.  It  was 
held  that,  though  the  retired  member  might 
be  in  some  sense  a  creditor,  he  was  still  so  far 
a  member  as  to  be  bound  by  the  rules,  and 
that  the  dispute  must  be  referred  to  arbitra- 
tion. Walker  v.  General  Mut.  Bldg.  Soc,  36 
Ch.  Div.  786,  19  Am.  &  Eng.  Corp.  Cas.  55. 

7.  In  Dissolution  Proceedings.  —  Under  the 
rules  of  a  benefit  building  society  providing 
that  a  member  who  has  given  notice  of  with- 
drawal shall  cease  to  take  part  in  the  affairs 
of  the  society,  members  who  have  given 
notice  of  withdrawal,  but  have  not  received 
their  money,  are  still  members  of  the  society, 
and  are  to  be  taken  into  account  in  ascertain- 
ing the  statutory  majority  of  members  re- 
quired by  the  English  Building  Society  Act  of 
1874,  par.  32,  to  sign  an  instrument  of  disso- 
lution. Sibun  v.  Pearce,  44  Ch.  Div.  354. 
See  to  much  the  same  effect  Kemp  v.  Wright, 
71  L.  T.  650. 

8.  A  Quasi  Creditor.  —  Hennighausen  v. 
Tischer,  50  Md.  583,  which  holds  that  if  the 
transfer  be  to  a  member  he  may  set  off  the 
amount  against  his  own  mortgage  debt. 

9.  Not  a  General  Creditor.  —  Chapman  v. 
Young,  65  111.  App.  131;  Heinbokel  v.  Na- 
tional Sav.,  etc.,  Assoc.,  58  Minn.  340;  Chris- 
tian's Appeal,  102  Pa.  St.  189. 
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association  and  the  other  members.1  It  has  been  held  that  his  interest  as  a 
withdrawing  member  is  subject  to  garnishment.2 

statute  of  Limitations. — When  a  withdrawal  claim  becomes  due  and  payable,  the 
statute  of  limitations  begins  to  run  against  it  as  in  the  case  of  other  debts.3 

/;.  Enforcement  of  Rights. — The  withdrawing  member  may  in  most 
jurisdictions  recover  the  amount  allowed  in  the  action  of  assumpsit.4  A  recov- 
ery has  been  allowed  on  the  common  counts,5  but  in  other  cases  it  has  been 
held  that  the  plaintiff  must  set  out  the  by-law  under  which  he  claims,  and  if 
he  omits  a  clause  providing  that  only  a  portion  of  the  funds  in  the  treasury 
shall  be  used  for  withdrawal  claims  there  is  a  fatal  variance,  and  the  by-law  is 
inadmissible  in  evidence.6 

Relief  in  Equity. — It  has  been  held  in  one  state  that  the  only  relief  is  in 
equity.7 

XII.  The  Building  Association  Loan— 1.  Method  of  Making. — In  order  that 

the  association  or  the  series  may  run  its  course  to  the  early  termination  which 
is  for  the  interest  of  both  borrower  and  nonborrower,  the  funds  should  t>e 
loaned,  so  far  as  practicable,  as  fast  as  acquired.  It  is  therefore  customary  to 
make  loans  whenever  funds  accumulate  in  sufficient  amounts  for  that  purpose. 

Auctioning  Funds. — The  natural  rivalry  of  members  who  seek  to  secure  the 
privilege  of  borrowing  from  time  to  time  is  turned  into  a  source  of  profit  to  the 
association  by  auctioning  off  the  funds  and  awarding  each  loan  to  the  one 
paying  the  highest  bonus  or  premium.  The  money  is  then  paid  over  to  the 
borrower  on  a  warrant  issued  by  the  proper  officer.8 

2.  Nature  of  the  Transaction. — The  nature  of  the  transaction  ordinarily  called 
the  building  association  "loan"  has  given  rise  to  much  discussion.9  Upon 
it  in  many  cases  depends  the  legality  of  the  whole  scheme  as  practically 
operated.    The  question  is  not  so  important  in  that  aspect,  however,  as  for- 


1.  Restrictions  on  His  Rights. — Where  suit 
was  brought  it  was  held  that  recovery  might 
take  place  upon  proof  inter  alia  that  there 
was  nothing  in  the  pecuniary  circumstances 
of  the  building  association  furnishing  any 
reason  why  the  money  paid  should  not  be 
returned.  Wetterwulgh  v.  Knickerbocker 
Bldg.  Assoc.,  2  Bosw.  (N.  Y.)  381. 

Estoppel. — One  who  has  long  acquiesced  in 
the  action  of  the  association  in  treating  a  cer- 
tain loss  as  that  of  the  association,  and  not 
of  individual  members,  during  which  time 
members  have  been  allowed  to  withdraw 
and  have  been  settled  with  on  the  depre- 
ciated value  of  the  assets  of  the  concern, 
is  estopped  from  demanding  as  against  the 
remaining  members  having  equal  equities  a 
full  return  of  dues  paid  on  his  shares,  with 
interest,  upon  giving  notice  of  his  with- 
drawal. Browne  v.  Sanders,  20  Wash.  L. 
Rep.  (D.  C.)  277. 

2.  Interest  Attachable. — Atwood  v.  Dumas, 
149  Mass.  167. 

3.  Statute  of  Limitations. — Heinbokel  v. 
National  Sav.,  etc.,  Assoc.,  58  Minn.  340. 

4.  U.  S.  Building,  etc.,  Assoc.  v.  Silverman, 
85  Pa.  St.  394;  O'Rourke  f.West  Pennsylvania 
Loan,  etc.,  Assoc.,  93  Pa.  St.  30S;  Haigh  v. 
U.  S.  Building,  etc..  Assoc.,  19  W.  Va.  792. 

The  executor  of  a  deceased  member  can 
recover  the  value  of  the  decedent's  shares  as 
allowed  by  the  constitution  in  the  action  of 
assumpsit.  Babcock  v.  Middlesex  Sav.  Bank, 
etc.,  Assoc.,  28  Conn.  302. 

5.  Common  Counts.  —  Haigh  v.  U.  S.  Build- 
ing, etc.,  Assoc.,  19  W.  Va.  792.     See  Bee- 


thoven Bldg.  Assoc.  v.  Weber  (Pa.  1886),  3 
Cent.  Rep.  916. 

6.  Pleadings  Showing  Available  Funds. — Texas 

Homestead  Bldg.,  etc.,  Assoc.  v.  Kerr  (Tex. 
1890),  13  S.  W.  Rep.  1020,  which  holds  that 
the  failure  to  set  out  the  provision  that  "at 
no  time  should  more  than  one-third  of  the 
funds  in  the  treasury  be  applied  to  the  de- 
mands of  withdrawing  stockholders  without 
the  consent  of  the  board  of  directors"  will 
be  followed  by  the  result  stated  in  the  text. 

7.  Relief  in  Equity. — Maloneyi'.  Real  Estate 
Bldg.,  etc..  Assoc.,  57  Mo.  App.  384,  which 
holds  also  that  where  the  association  is  fairly 
applying  to  the  payment  of  withdrawing 
members  the  portion  of  its  funds  required 
by  statute,  there  being  no  question  as  to  the 
amount  of  the  losses,  an  association  in  Mis- 
souri  cannot  be  compelled  even  by  a  suit  in 
equity  to  pay  over  the  value  of  shares  to  a 
withdrawing  member. 

8.  Warrant. — Such  a  warrant  is  not  a  negoti- 
able instrument.  Ashland,  etc.,  Co.  v.  Cen- 
tralia,  etc.,  Assoc.,  9  Luz.  L.  Reg.  (Pa.)  41. 

Lottery  Acts. —  A  drawing  for  loans  is  not 
within  the  English  lottery  acts.  Walling- 
ford  v.  Mutual  Soc,  L.  R.  5  App.  685. 

9.  Nature  of  the  Transaction — Association 
Holds  No  Mechanic's  Lien.  —  Whatever  its 
nature  may  be  considered  to  be,  the  money 
passes  as  money  into  the  possession  and 
ownership  of  the  member.  Hence  the  asso- 
ciation holds  no  mechanic's  lien  where  the 
advance  is  used  in  building.  International 
Bldg.,  etc.,  Assoc.  v.  Fortassain  (Tex.  C'v. 
App.  1893),  23  S.  W.  Rep.  496. 
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merly,  as  the  dealings  of  associations  with  their  members  are  now  almost 
universally  regulated  by  statute. 

immaterial  by  What  Name  Called. — Courts  will  look  at  the  real  nature  of  the 
transaction.  It  is  immaterial  whether  the  transaction  be  called  a  "  loan,"  an 
"  advance,"  or  be  given  another  name.1 

The  Conflict  of  Decisions. — The  decisions  in  the  same  state  are  often  conflicting, 
and  frequently  when  they  are  consistent  the  results  are  worked  out  without 
clear  reference  to  any  theory  or  from  a  combination  of  theories.  Many  of 
them  view  the  transaction  as  of  a  mixed  nature,  and  the  fact  that  one  case  may 
lay  stress  on  one  element,  and  another  in  the  same  jurisdiction  on  another 
element,  does  not  necessarily  show  any  lack  of  harmony  so  long  as  the  practical 
results  are  not  affected.    Several  distinct  views  are,  however,  to  be  traced. 

Transaction  Regarded  as  an  Advance  out  of  Partnership  Funds  The  English  decisions 

regard  the  "loan"  not  as  a  loan  proper,  but  as  an  advance  out  of  partnership 
funds;  hence  the  usury  law  has  no  application.  This  idea  was  first  worked 
out  in  the  case  of  unincorporated  bodies,3  but  later  was  applied  to  corpora- 
tions as  well.3  It  has  been  accepted  by  some  courts  in  the  United  States  in 
the  case  of  both  corporations  4  and  voluntary  associations.5 

Other  Authorities  Holding  Transaction  Not  Usurious- — Other  cases,  while  not,  in  SO 
many  words  at  least,  adopting  the  theory,  have  held  the  transaction  not  sub- 
ject to  the  usury  law,0  some  ascribing  this  to  the  uncertainty  of  the  scheme,7 


1.  Name  Immaterial. — Canada  Permanent 
Bldg.,  etc.,  Soc.  v.  Harris,  16  U.  C.  C.  P.  54; 
Burlington  Mut.  Loan  Assoc.  v.  Heider,  55 
Iowa  424;  Jackson  v.  Cassidy,  68  Tex.  282; 
Martin  v.  Nashville  Bldg.  Assoc.,  2  Coldw. 
(Tenn.)  418,  where  the  court,  by  Shackelford, 
J.,  said:  "  It  is  the  duty  of  the  courts  to  look 
into  the  transaction,  and  if  it  be  a  shift  or  de- 
vice to  cover  up  or  conceal  usury,  or  a  con- 
tract for  an  advance  of  money,  and  thereby 
evade  the  laws  of  usury,  it  cannot  stand." 

In  Mills  v.  Salisbury  Bldg.,  etc.,  Assoc., 
75  N.  Car.  292,  the  court,  speaking  by  Reade, 
J.,  said:  "Calling  the  borrower  a  'partner,' 
or  substituting  'redeeming'  for  'lending,'  or 
'premium  or  bonus'  for  an  amount  which 
they  profess  to  have  advanced,  and  yet  with- 
hold, or  '  dues  '  for  '  interest,'  or  any  like  sub- 
terfuges, will  not  avail.  We  look  at  the  sub- 
stance." 

2.  English  View  —  Partnership  Fund. — Silver 
v.  Barnes,  6  Bing.  N.  Cas.  180,  37  E.  C.  L. 
335,  8  Scott  300,  where  the  court,  by  Tindal, 
C.J.,  said:  "The  defendant  was  interested 
in  the  fund  when  the  money  was  advanced 
and  when  it  was  repaid.  The  rules  of  the 
society  are  in  effect  a  mere  agreement  by 
partners  that  their  joint  contributions  shall 
be  advanced  for  the  use  of  one  or  the  other, 
as  occasion  requires,  and  the  transaction  in 
question  was  not  a  borrowing  by  the  maker 
of  the  note  from  the  payees." 

3.  Incorporated  Associations.  —  Burbidge  v. 
Cotton,  8  Eng.  L.  &  Eq.  57,  5  De  G.  &  Sm.  17, 
15  Jur.  1070,  21  L.  J.  N.  S.  Ch.  201;  Seagrave 
v.  Pope,  1  De  G.  M.  &  G.  783,  15  Eng.  L.  & 
Eq.  477,  16  Jur.  10Q9,  22  L.  J.  Ch.  258. 

4.  American  Decisions  on  Partnership  Fund 
Theory — United  States. — Tilley  v.  American 
Bldg.,  etc.,  Assoc.,  52  Fed.  Rep.  618,  40  Am. 
&  Eng.  Corp.  Cas.  375. 

Louisiana. — American  Homestead  Co.  v. 
Linigan,  46  La.  Ann.  1118. 

Maryland. — Robertson  v.  American  Home- 


stead Assoc.,  10  Md.  397,69  Am.  Dec.  145, 
which  expressly  adopted  the  views  of  the 
English  cases  of  Silver  v.  Barnes,  6  Bing.  N. 
Cas.  180,  37  E.  C.  L.  335;  Burbidge  v.  Cotton, 
8  Eng.  L.  &  Eq.  57;  Seagrave  v.  Pope,  15 
Eng.  L.  &  Eq.  477,  16  Jur.  1099.  But  see,  as 
showing  the  later  Maryland  doctrine,  Balti- 
more Permanent  Bldg.,  etc.,  Soc.  v.  Taylor, 
41  Md.  418;  Birmingham  v.  Maryland  Land, 
etc.,  Assoc.,  45  Md.  545. 

New  Jersey.  —  Clarksville  Bldg.,  etc.,. 
Assoc.  v.  Stephens,  26  N.  J.  Eq.  355. 

See  also  Pattison  v.  Albany  Bldg.,  etc., 
Assoc.,  63  Ga.  373. 

5.  Partnership  Theory — Voluntary  Associations 
—  Georgia. —  Parker  v.  Fulton  Loan,  etc., 
Assoc.,  46  Ga.  166,  affirmed  in  Red  wine  v. 
Gate  City  Loan,  etc.,  Assoc.,  54  Ga.  474. 

Massachusetts. — Delano  v.  Wild,  6  Allen 
(Mass.)  1,  83  Am.  Dec.  605;  Merrill  z<.McIntire, 
13  Gray  (Mass.)  157;  Bowker  v.  Mill  River 
Loan  Fund  Assoc.,  7  Allen  (Mass.)  100. 

New  Hampshire. — Shannon  v.  Dunn,  43  N. 
H.  194. 

6.  Missouri — Not  Usurious. — Hammerslough 
v.  Kansas  City  Bldg.,  etc.,  Assoc.,  79  Mo.  80. 
See  infra,  this  title,  Usury. 

7.  Not  Usurious — The  Uncertainty  of  the  Scheire 

— Arkansas. — This  is  the  doctrine  obtaining  in 
Arkansas.  Reeve  v.  Ladies'  Bldg.  Assoc.,  56 
Ark.  335,  where  the  court,  by  Hughes,  J., 
said:  "We  do  not  deem  it  necessary  to  the 
determination  of  this  question  to  decide 
whether  these  transactions  were  sales  or  re- 
demptions of  the  shares  of  the  appellant,  or 
transactions  in  partnership  funds,  as  they  are 
held  to  be  in  many  of  the  decisions  of  the  courts 
of  last  resort.  The  evidence  shows  that  in 
each  of  these  transactions  there  were  two 
separate  contracts:  first,  the  taking  of  shares 
in  the  association  by  the  appellant,  and  the 
contract  to  pay  for  the  shares  monthly  as 
stipulated;  second,  the  sale  or  transfer  of 
the  shares  to  the  association  in  consideration 
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and  others  to  the  fact  that  the  amount  received  is  not  to  be  returned  at  all, 
but  the  debt  is  to  be  liquidated  by  the  payment  of  dues  and  fees  owned  by 
the  member  in  the  association.1 

Transaction  a  Sale  of  Borrower  s  Shares. — Many  authorities  have  viewed  the  trans- 
action as  a  sale  of  the  borrower's  shares  to  the  association,8  and  others  as  an 
advance  payment  or  redemption.3  According  to  these  views  also,  the  usury 
law  has  no  application. 

Transaction  a  Loan  and  within  Usury  Laws. — The  remaining  view  is  that  the  trans- 
action is  a  loan  proper  and  subject  to  the  usury  law.4    It  is  stated  in  support 


of  the  advance  to  the  appellant  of  the  value 
of  his  shares,  in  anticipation  of  their  par 
value  at  the  time  when  all  the  shares  of  all 
the  members  should  be  at  par  by  reason  of 
the  accumulations  of  the  association.  When 
this  may  be  is  uncertain,  as  it  must  depend 
upon  the  prosperity  of  the  association. 
Whenever  these  shares  are  at  par  the  borrow- 
ing member  ceases  to  make  his  monthly  pay- 
ment of  dues  and  interest  on  the  advance 
made  to  him.  What  rate  of  interest  he  must 
pay  is  uncertain,  and  cannot  be  known  until 
the  final  calculation  can  be  made.  The 
amount  he  may  pay  the  association  may  be 
far  less  or  it  may  be  more  than  the  sum  he 
receives,  with  interest  thereon  at  the  rate  of 
ten  percent,  per  annum.  There  is,  then,  in 
the  transaction  an  element  of  uncertainty, 
a  hazard,  that  seems  to  exclude  the  idea  of  a 
loan  of  money  at  a  usurious  rate  of  interest." 
To  the  same  effect  is  Taylor  v.  Van  Buren 
Bldg.  Assoc.,  56  Ark.  345. 

District  ol  Columbia. — Burns  v.  Metropol- 
itan Bldg.  Assoc.,  3  Mackey  (D.  C.)  333. 

Georgia.  —  Pattison  v.  Albany  Bldg.,  etc., 
Assoc. ,  63  Ga.  373. 

Massachusetts. — Delano  v.  Wild,  6  Allen 
(Mass.)  i,83Am.Dec.6o5;  Bowker  z>.  Mill  Riv- 
er Loan  FundAssoc,  7  Allen(Mass.)ioo;  Mer- 
rill v.  Mclntire,  13  Gray  (Mass.)  157,  approved 
in  Barker  v.  Bigelow,  15  Gray  (Mass.)  130. 

New  York. — Citizens'  Mut.  Loan,  etc., 
Assoc.  v.  Webster,  25  Barb.  (N.  Y.)  263. 

1.  Amount  Not  to  be  Returned. — Burns  v. 
Metropolitan  Bldg.  Assoc.,  3  Mackey  (D.  C.) 
333;  Citizens'  Mut.  Loan,  etc.,  Assoc.  v.  Web- 
ster, 25  Barb.  (N.  Y.)  263;  Clarksville  Bldg., 
etc.,  Assoc.  v.  Stephens,  26  N.  J.  Eq.  351. 

2.  As  a  Sale  of  Shares — District  ol  Columbia. 
— Pabst  v.  Economical  Bldg.  Assoc.,  1  Mac- 
Arthur  (D.  C.)  385. 

Georgia. —  Parker  v.  Fulton  Loan,  etc., 
Assoc.,  46  Ga.  166. 

Massachusetts. — Delano  v.  Wild,  6  Allen 
(Mass.)  1,  83  Am.  Dec.  605. 

Michigan. — Michigan  Bldg.,  etc.,  Assoc.  v. 
McDevitt,  77  Mich.  r. 

3.  Advance  Payment  or  Redemption — Alabama. 
— Security  Loan  Assoc.  v.  Lake,  69  Ala.  456. 

District  ol  Columbia. — Pabst  v.  Economical 
Bldg.  Assoc.,  1  MacArthur  (D.  C.)  385; 
Burns  v.  Metropolitan  Bldg.  Assoc.,  3 
Mackey  (D.  C.)  333. 

Minnesota. — A  loan  is  "  an  advanced  pay- 
ment to  a  member  of  the  par  or  mature  value 
of  his  stock."  Fagan  v.  People's  Sav.,  etc., 
Assoc.,  55  Minn.  437. 

New  Jersey. — Hoboken  Bldg.  Assoc.  v. 
Martin,  13  N.  J.  Eq.  430;  Clarksville  Bldg., 
CtC,  Assoc.  v.  Stephens,  26  N.  J.  Eq.  355. 


Tennessee. — In  Patterson  v.  Workingmen's 
Bldg.,  etc.,  Assoc.,  14  Lea  (Tenn.)  677,  10 
Am.  &  Eng.  Corp.  Cas.  426,  the  transaction 
was  held  not  to  be  a  loan,  but  a  sale  of  the 
expected  dividend,  and  not  usurious.  But 
see  Martin  v.  Nashville  Bldg.  Assoc.,  2 
Coldw.  (Tenn.)  418. 

Virginia. — This  is  the  theory  heJd  in  Vir- 
ginia, where  the  money  advanced  is  a  re- 
demption, not  a  loan;  the  shares  become  the 
property  of  the  association  and  are  sunk  or 
extinguished.  Winchester  Bldg.  Assoc.  *. 
Gilbert,  23  Gratt.  (Va.)787;  Cason  v.  Seldner, 
77  Va.  297;  White  v.  Mechanics'  Bldg.  Fund 
Assoc.,  22  Gratt.  (Va.)  233. 

4.  As  a  Loan  Proper — Usury — Connecticut. — 
Mechanics',  etc.,  Mut.  Sav.  Bank,  etc., 
Assoc.  v.  Wilcox,  24  Conn.  147;  People's 
Sav. Bank,  etc.,  Assoc.  v. Collins,  27 Conn.  145. 

Iowa. — Hawkeye  Ben.,  etc.,  Assoc.  v. 
Blackburn,  48  Iowa  385;  Burlington  Mut. 
Loan  Assoc.  v.  Heider,  55  Iowa  424. 

Kentucky. — Herbert  v.  Kenton  Bldg.,  etc., 
Assoc.,  11  Bush  (Ky.)  296;  Gordon  v.  Win- 
chester Bldg.,  etc.,  Assoc.,  12  Bush  (Ky.) 
no,  23  Am.  Rep.  713;  Southern  Bldg.,  etc., 
Assoc.  v.  Harris  (Ky.  1895),  32  S.  W.  Rep. 
261,  17  Ky.  L.  Rep.  721. 

Maryland.  —  Birmingham  v.  Maryland 
Land,  etc.,  Assoc.,  45  Md.  545;  Williar  v. 
Baltimore  Butchers'  Loan,  etc.,  Assoc.,  45 
Md.  562. 

Nebraska. — Lincoln  Bldg.,  etc.,  Assoc.  v. 
Graham,  7  Neb.  173;  Lincoln  Bldg.,  etc., 
Assoc.  v.  Benjamin,  7  Neb.  181. 

New  York. — An  unincorporated  association 
is  subject  to  the  general  usury  law.  Mel- 
ville v.  American  Ben.  Bldg.  Assoc.,  33  Barb. 
(N.  Y.)  103.  See  also  Hamilton  Bldg.  Assoc. 
v.  Reynolds,  5  Duer  (N.  Y.)  671. 

North  Carolina. — Mills  v.  Salisbury  Bldg., 
etc..  Assoc.,  75  N.  Car.  292,  approved  in  Vann 
v.  Fayetteville  Bldg.,  etc.,  Assoc.,  75  N. 
Car.  494;  Latham  v.  Washington  Bldg.,  etc., 
Assoc.,  77  N.  Car.  145;  Hanner  v.  Greens- 
boro Bldg.,  etc.,  Assoc.,  78  N.  Car.  188; 
Overby  v.  Fayetteville  Bldg.,  etc.,  Assoc.,  81 
N.  Car.  56;  Hoskins  v.  Mechanics'  Bldg., 
etc.,  Assoc.,  84  N.  Car.  838;  Smith  v.  Mechan- 
ics' Bldg.,  etc.,  Assoc.,  73  N.  Car.  372;  Me- 
roney  v.  Atlanta  Bldg.,  etc.,  Assoc.,  116  N. 
Car.  882,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  612. 

Pennsylvania. — Bechtold  v.  Brehm,  26  Pa. 
St.  269;  Kupfert  v.  Guttenberg  Bldg.  Assoc., 
30  Pa.  St.  465;  Philanthropic  Bldg.  Assoc.  v. 
McKni.ght.35  Pa.  St.  470;  Reisers.  William  Tell 
Sav.  Fund  Assoc.,  39  Pa.  St.  137;  Premium 
Fund  Association's  Appeal,  39  Pa.  St.  156; 
Houserf.HermannBldg.  Assoc. ,41  Pa. St. 478. 
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of  this  idea  that  an  incorporated  association  certainly  is  not  a  partnership,1 
and  that  in  case  of  a  loan  by  an  unincorporated  body  the  ultimate  liability 
does  not  depend  at  all  upon  the  outcome  of  the  venture,  and  that  there  is 
hence  no  such  uncertainty  as  would  exempt  it  from  the  usury  law.8  It  is  said 
further  that  there  is  no  sale,  because  the  holder  still  remains  the  owner  of  the 
stock,  subject  only  to  the  association's  lien,  and  no  redemption,  because  the 
stock  still  remains  in  existence,  and  also  that  the  amount  borrowed  is  to  be 
returned  as  surely  as  though  in  a  lump  sum.3 

Usury— Statute  Authority.— Just  what  features  of  the  scheme  will  under  this 
theory  constitute  a  taking  of  usurious  interest  is  elsewhere  considered.  Ac- 
cording to  this  view,  however,  courses  of  dealing  otherwise  usurious  become 
legal,  if  authorized  by  statute,  either  expressly  or  impliedly,  as  by  prescribing 
a  course  of  conduct  necessarily  or  naturally  involving  them.4  Such  a  statute, 
however,  must  be  strictly  complied  with.5 

3.  Effect  on  Membership. — In  most  states  membership  is  not  affected  by  re- 
ceiving a  loan.6  In  some  of  the  jurisdictions,  however,  where  the  loan  is  held 
to  be  a  redemption,  the  shares  of  stock  are  regarded  as  extinguished  by  the 
loan,  and  the  membership  proper  at  an  end,  although  the  obligation  to  make 
payments  to  take  the  place  of  the  dues  exists.7  In  some  jurisdictions  the  right 
to  vote  remains.8 

4.  Relation  of  Stock  Payments  and  Loans — a.  In  General — stock  Payments  Not 
Payments  on  Loan. — As  the  borrower  occupies  a  double  relation,9  being  at  the 


In  an  action  by  a  building  association  to 
collect  a  loan  the  court  below  rejected  the 
offer  of  the  defendant  to  prove  the  amount 
actually  loaned  him,  that  he  might  account 
on  that  basis.  There  was  held  to  be  an 
error.  Denny  v.  West  Philadelphia  Sav., 
etc.,  Assoc.,  39  Pa.  St.  154. 

In  Jarrett  v.  Cope,  68  Pa.  St.  67,  the  doc- 
trine was  announced  as  to  unincorporated 
associations  and  the  earlier  cases  in  the  same 
jurisdiction  affirmed.  It  was  followed  in 
Link  v.  Germantown  Bldg.  Assoc.,  89  Pa.  St. 
15;  Hansbury  v.  Pfeiffer,  12  Phila.  (Pa.)  250. 
See  also  Rhoads  v.  Hoernerstown  Bldg., 
etc..  Assoc.,  82  Pa.  St.  180. 

South  Carolina.  —  Columbia  Bldg.,  etc., 
Assoc.  v.  Bollinger,  12  Rich.  Eq.  (S.  Car.) 
124,  78  Am.  Dec.  463;  Mechanics',  etc.,  Bldg. 
etc..  Assoc.  v.  Dorsey,  15  S.  Car.  462. 

Texas. — Jackson  v.  Cassidy,  68  Tex.  282. 
See  also  International  Bldg.,  etc.,  Assoc.  v. 
Biering,  86  Tex.  476. 

West  Virginia. — Pfeister  v.  Wheeling  Bldg. 
Assoc.,  19  W.  Va.  676,  which  gives  an  ex- 
tended review  of  the  decisions, and  holds  that 
the  payment  of  interest  upon  the  money 
lent  marks  the  transaction  as  a  loan,  and 
regards  the  English  decisions  as  founded 
upon  the  wording  of  the  statute  of  6  and  7 
Will.  IV.,  c.  32. 

1.  Incorporated  Associations. — Jackson  v. 
Cassidy,  68  Tex.  282. 

2.  See  3  Parsons  on  Contracts  (8th  ed.) 
*I43;  Morse  v.  Wilson,  4  T.  R.  353. 

3.  Endlich  on  Building  Associations  (2d 
ed.),  §  335- 

4.  Special  Statutes  Exempting  from  Usury 
Laws. — -West  Winsted  Sav.  Bank,  etc.,  Assoc. 
v.  Ford,  27  Conn.  282,  71  Am.  Dec.  66;  West 
Winsted  Sav.  Bank.,  etc.,  Assoc.  v.  Rice,  27 
Conn.  293;  Baltimore  Permanent  Bldg.,  etc., 
Soc.  v.  Taylor,  41  Md.  409;  Franklin  Bldg. 
Assoc.  v.  Marsh,  29  N.  J.  L.  225;  Concordia 

4  C.  of  L. — 67. 


Sav.,  etc.,  Assoc.  v.  Read,  93  N.  Y.  474,  4  Am. 
&  Eng.  Corp.  Cas.  175;  Vermont  Loan,  etc., 
Assoc.  v.  Whithed,  2  N.  Dak.  82,  citing  2 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  608. 
See  also  Granite  State  Provident  Assoc.  v. 
Monk  (N.  J.  Eq.  1895),  30  Atl.  Rep.  872. 

5.  Compliance  with  Statute. — Birmingham  v. 
Maryland  Land,  etc.,  Assoc.,  45  Md.  545. 

In  order  to  be  protected  the  loan  must  be  a 
building  loan  proper,  in  accordance  with  the 
well-defined  schemes  of  the  association  as 
recognized  by  statute.  If  such  is  not  the 
case,  the  usury  law  applies.  Williar  v.  Balti- 
more Butchers'  Loan,  etc.,  Assoc.,  45  Md.  562. 

Effect  of  Noncompliance. — The  transaction 
must  comply  strictly  with  the  statute.  If 
not,  it  is  the  same  as  if  between  individuals. 
Hence  where  the  law  allowed  the  mortgagee 
to  stipulate  for  the  payment  of  weekly  in- 
stalments on  the  shares  redeemed  or  sold, 
"  together  with  interest  on  the  sum  so  paid 
or  advanced,"  it  was  held  that  a  mortgage 
providing  for  interest  on  the  par  value  of  the 
shares  did  not  comply  with  the  law,  and  the 
transaction  was  not  within  the  protection  of 
the  statute.  Baltimore  Permanent  Bldg., 
etc.,  Soc.  v.  Taylor,  41  Md.  418. 

6.  Effect  on  Membership. — Parker  v.  Fulton 
Loan,  etc.,  Assoc.,  46  Ga.  166;  Hoboken 
Bldg.  Assoc.  v.  Martin,  13  N.  J.  Eq.  431. 

7.  Held  to  Terminate  Membership.— White  v. 
Mechanics'  Bldg.  Fund  Assoc.,  22  Gratt. 
(Va.)  233;  Winchester  Bldg.  Assoc.  v.  Gil- 
bert, 23  Gratt.  (Va.)  787;  Cason  v.  Seldner, 
77  Va.  297.  See  also  Overby  v.  Fayetteville 
Bldg.,  etc.,  Assoc.,  81  N.  Car.  56. 

8.  Right  to  Vote. — Michigan  Bldg.,  etc., 
Assoc.  v.  McDevitt,  77  Mich.  1. 

9.  Borrowing  Member's  Double  Relation.  — 
Tilley  v.  American  Bldg.,  etc.,  Assoc.,  52 
Fed.  Rep.  618;  Southern  Bldg.,  etc.,  Assoc. 
v.  Anniston  L.  &  T.  Co.,  101  Ala.  582,  where 
the  court, by  Haralson,  J.,  said  :  "  It  is  a  cor« 
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same  time  a  debtor  whose  obligation  is  to  be  extinguished  at  the  final  settle- 
ment of  the  affairs  of  the  society,  or  the  series  to  which  his  stock  belongs, 
and  a  member  paying  up  gradually  the  stock  for  which  he  has  subscribed,  it 
follows  that  his  stock  payments  are  not  ipso  facto  payments  on  the  loan.1 
They  do  not  reduce  it  pro  ta?ito,  but  the  amount  upon  which  interest  is  to  be 
paid  remains  the  same  during  the  entire  time  of  the  loan.2 

statutory  changes. — Statutory  provisions  changing  this,  and  providing  for  a 
decrease  of  interest,  are  not  to  be  extended  beyond  their  terms.  They  give  no 
right  to  a  periodical  accounting.3 


rect  principle,  as  has  been  held,  that  there  is 
no  connection  established  between  the  stock 
held  by  the  stockholder  and  the  bond  held 
by  the  company,  such  as  that  payments  made 
on  stock  are  to  be  treated  as  payments  on 
the  bond,  so  that  one  is  steadily  offset  against 
the  other,  or  the  one  merges  in  the  other; 
a  fallacy  sometimes  indulged,  arising  from 
a  failure  to  observe  the  separate  existence 
of  the  stock  on  the  one  hand  and  the  bond 
on  the  other — the  separate  relation  borne 
to  the  company,  on  the  one  side  by  its  stock- 
holder, and  on  the  other  by  its  borrower." 

This  double  relation  is  illustrated  by  the 
cases  which  hold  that  no  fines  can  be  im- 
posed for  nonpayment  of  interest,  a  duty 
required  of  a  person  in  his  capacity  as  a  bor- 
rower, not  in  that  of  a  member.  Forrest 
City  United  Land,  etc.,  Assoc.  v.  Gallagher, 
25  Ohio  St.  208;  Hagerman  v.  Ohio  Bldg., 
etc.,  Assoc.,  25  Ohio  St.  186. 

No  Interest  on  Stock  Payments. — A  member 
cannot  receive  interest  on  his  stock  pay- 
ments. Reeve  v.  Ladies'  Bldg.,  etc..  Assoc., 
56  Ark.  335. 

Retiring  Stocks. — The  fact  that  a  building 
and  loan  association  has  retired,  as  allowed 
by  its  constitution  and  by-laws,  outstanding 
valid  stock  of  the  borrower,  is  no  defense  to 
an  action  to  foreclose  mortgages  given  by 
him  to  the  association  to  secure  a  loan.  Hat- 
field v.  Huntington  City  Bldg.,  etc.,  Assoc., 
132  Ind.  149. 

1.  Stock  Payments  Not  Payments  on  Loan — 
Massachusetts. — Barker  v.  Bigelow,  15  Gray 
(Mass.)  137. 

New  Jersey. — People's  Bldg.,  etc.,  Assoc. 
v.  Furey,  47  N.  J.  Eq.  410. 

Pennsylvania. — North  America  Bldg.  As- 
soc. v.  Sutton,  35  Pa.  St.  463,  78  Am.  Dec. 
349;  Kelly  v.  Perseverance  Bldg.  Assoc.,  39 
Pa.  St.  148;  Spring  Garden  Assoc.  v.  Trades- 
men's Loan  Assoc.,  46  Pa.  St.  493;  Link  v. 
Germantown  Bldg.  Assoc.,  89  Pa.  St.  15; 
Economy  Bldg.  Assoc.  v.  Hungerbuehler,  93 
Pa.  St.  258;  Early's,  etc.,  Appeal,  89  Pa.  St. 
411;'  Harris's  Appeal,  18  W.  N.  C.  (Pa.)  14. 

Tennessee. — Post  v.  Mechanics'  Bldg.,  etc., 
Assoc.,  97  Tenn.  408. 

In  State  v.  Hornbacker,  42  N.  J.  L.  635, 
affirming  41  N.  J.  L.  519,  it  was  held  that  the 
notes,  bonds,  and  mortgages  taken  by  an  as- 
sociation from  its  borrowing  members  are 
assets  in  the  hands  of  the  association,  and  it 
is  liable  to  be  taxed  upon  the  amount  of  such 
securities,  without  reference  to  the  amount 
of  membership  fees  which  the  borrowers 
have  paid  into  the  association.  In  deliver- 
ing the  opinion  of  the  court,  Dodd,  J.,  said: 
"  The  counsel  of  the  prosecutors,  while  dif- 


fering in  their  views  as  to  the  principles  and 
methods  on  which  the  amount  of  these  obli- 
gations should  be  computed,  agree  in  deny- 
ing that  they  stand  good  for  the  full  principal 
sums  loaned  to  the  obligors,  and  named  as 
such  principal  in  the  bonds.  The  unsound- 
ness of  the  argument  in  support  of  this  de- 
nial consists  in  not  observing  the  distinct 
and  separate  existence  of  the  stock  on  the 
one  hand  and  the  bond  on  the  other — the  dis- 
tinct and  separate  relation  borne  to  the  com- 
pany on  the  one  hand  by  its  stockholder  and 
on  the  other  by  its  borrower.  A  connection 
is  sought  to  be  established  between  the  stock 
held  by  the  stockholder  and  the  bond  held 
by  the  company,  by  virtue  of  which,  as  pay- 
ments are  made  on  the  stock,  they  are  to  be 
treated  as  payments  on  the  bond,  so  that  one 
steadily  merges  in  or  becomes  offset  by  the 
other.  But  while  in  a  general  way  this  view 
may  seem  fair,  because  an  exchange  of  the 
one  for  the  other  is  the  result  expected  to 
happen,  it  is  still  not  the  view  warranted  by 
the  terms  of  the  company's  constitution,  nor 
by  the  terms  of  the  bond.  By  the  condition 
of  the  bond  the  borrower  is  to  pay  interest 
monthly  on  the  principal  borrowed,  at  the 
rate  of  six  per  cent  per  annu«n.  No  time  is 
named  for  the  payment  of  the  principal,  be- 
cause if  the  borrower,  in  addition  to  the  inter- 
est, pays  also  the  monthly  instalments  on  the 
stock,  he  cannot  be  compelled  to  pay  the 
principal  in  cash,  but  may,  when  his  stock 
becomes  paid  up,  exchange  his  stock  for 
such  principal  debt.  This  is  so  provided  in 
the  condition  of  the  bond.  But  until  so  ex- 
changed they  are  distinct  in  legal  contem- 
plation as  well  as  in  form.  The  stock  is  a 
collateral  security  for,  and  not  a  credit  on, 
the  bond." 

Usurious  Contract. — The  proposition  of  the 
text  is  only  true  when  the  contract  is  not 
vitiated  by  usury.  If  usury  exists,  all  pay- 
ments may  be  treated  as  pro  tanto  extin- 
guishing the  debt.  Overby  v.  Fayetteville 
Bldg.,  etc.,  Assoc.,  81  N.  Car.  56;  Hoskins 
v.  Mechanics'  Bldg.,  etc.,  Assoc.,  84  N.  Car. 
838;  Kupfert  v.  Guttenberg  Bldg.  Assoc.,  30 
Pa.  St.  465;  Hughes's  Appeal,  30  Pa.  St.  471; 
Philanthropic  Bldg.  Assoc.  v.  McKnight,  35 
Pa.  St.  470;  Building  Assoc.  v.  Timmins, 
3  Phila.  (Pa.)  209. 

2.  City  Bldg.,  etc.,  Co.  v.  Fatty,  I  Abb. 
App.  Dec.  (N.  Y.)  347;  Reeve  v.  Ladies' 
Bldg.  Assoc.,  56  Ark.  335. 

3.  Statutory  Changes. — Thus  under  a  law 
(Ohio  Rev.  Stat.,  par.  3835,  as  amended  April 
15,  18S0)  which  provided  that  associations 
at  the  end  of  each  year  "  shall  make  a  rebate 
of  interest  on  the  amount  of  dues  paid  00 
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ASSOC/J  TIONS. 


Relation  of  Stock  Payments. 


Entrance  Fees. — Entrance  fees  are  not  payments  on  the  loans.1 

b.  The  Right  to  Apply  Stock  Payments  on  Loans— stock  Payments 
cannot  be  Credited  on  Loans. — While  stock  payments  are  not  ipso  facto  payments  on 
loans,  the  question  whether  amounts  originally  paid  on  stock  which  is  still 
unmatured  may  be  appropriated  to  a  loan  has  given  rise  to  much  discussion. 
It  has  been  held  on  the  one  hand  that  such  appropriation  cannot  be  made  by 
a  member  unless  so  provided  by  agreement  between  himself  and  the  associa- 
tion,8 and  that  on  foreclosure  the  association  may  have  judgment  for  the  full 
amount  of  the  debt,  the  borrower  being  recompensed  for  his  payments  in  the 
added  value  of  his  stock.3  Following  out  the  same  theory,  the  member  is 
said  to  be  entitled,  on  redeeming,  to  no  credit  for  his  stock  payments.4  The 
transaction  is  thus  in  foreclosure  proceeding,  and,  in  the  event  of  redemption, 
is  treated  as  a  loan,  the  amount  due  being  the  face  of  the  loan,  including  the 
premium  and  any  arrears,  less  any  amounts  paid  expressly  thereon. 

Other  View. — Other  courts  hold  that  the  borrower  in  a  proper  case,  as  upon 
withdrawal  or  payment  of  his  debt,  or  action  brought  against  him  by  the 
association,  has  a  right  to  have  his  stock  payments  credited  upon  the  loan  ; 
and  the  association,  having  an  assignment  of  his  shares  as  security  for  the  debt, 
may,  in  case  of  default,  make  a  like  application.5  The  cases  taking  this  view 
do  not  treat  the  transaction  as  a  loan  of  the  amount  nominally  advanced,  but 
estimate  the  sum  due  on  foreclosure  or  redemption  by  considering  the  dues 
already  paid  and  to  accrue,  in  a  method  elsewhere  explained.6 

Amount  Paid  in  Credited. — On  this  theory  the  amount  to  be  credited  is  the  sum 
actually  paid  in,  not  the  value  of  the  shares.7 

Who  may  Apply. — The  right  to  make  this  application  is  confined  to  the  asso- 
ciation, the  borrower,  and  his  representatives  in  interest.  It  does  not  reside  in 
a  stranger.8 


loans  awarded,"  it  was  held  that  the  legisla- 
tive intent  was  to  lessen  interest  paid  on 
such  loans,  not  to  provide  for  an  annual  set- 
tlement with  each  borrower.  Seibel  v.  Vic- 
toria Bldg.  Assoc.,  43  Ohio  St.  371. 

1.  Barker  v.  Bigelow,  15  Gray  (Mass.)  137. 

2.  No  Application  by  Member.  —  Pioneer  Sav. 
etc.,  Co.  v.  Cannon,  96  Tenn.  599;  El  Paso 
Bldg.,  etc..  Assoc.  v.  Lane,  81  Tex.  369; 
Blakeley  v.  El  Paso  Bldg.,  etc.,  Assoc. 
(Tex.  Civ.  App.  1894),  26  S.  W.  Rep.  292; 
Sweeney  v.  El  Paso  Bldg.,  etc.,  Assoc.  (Tex. 
Civ.  App.  1894),  26  S.  W.  Rep.  290. 

3.  Judgment  for  Full  Amount  on  Foreclosure. 
— People's  Bldg.,  etc.,  Assoc.  v.  Furey,  47  N. 
J.  Eq.  413.  Mechanics'  Bldg.,  etc.,  Assoc.  v. 
Conover,  14  N.  J.  Eq.  224,  where  the  court, 
by  Green,  Chancellor,  said:  "  The  undertak- 
ing of  the  member  to  repay  the  loan  is  abso- 
lute, and  he  must  perform  his  engagement. 
He  can  only  redeem  his  mortgage  by  paying 
its  full  amount.  He  can  have  no  credit  for 
the  value  of  his  shares  until  the  scheme  closes 
and  there  are  funds  sufficient  to  divide  the  full 
amount  of  the  shares  among  all  the  share- 
holders according  to  the  terms  of  the  scheme. " 

4.  On  Redemption.— People's  Bldg.,  etc., 
Assoc.  v.  Furey,  47  N.  J.  Eq.  413. 

5.  Credit  Given  for  Stock  Payments. — Brown- 
lie  v.  Russell,  L.  R.  8  App.  235;  Spring  Gar- 
den Assoc.  v.  Tradesmen's  Loan  Assoc.,  46 
Pa.  St.  493;  North  America  Bldg.  Assoc.  v. 
Sutton,  35  Pa.  St.  463,  78  Am.  Dec.  349;  Wat- 
kins  v.  Workingmen's  Bldg.,  etc.,  Assoc.,  97 
Pa.  St.  514;  Wadlinger  v.  Washington  German 
Bldg.,  etc.,  Assoc.,  153  Pa.  St.  622;  Buist  v. 


Bryan,  44  S.  Car.  121,  citing  2  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  629,  642. 

Association  Rendering  Itself  Unable  to  Perform 
Its  Contract. — Where  the  association,  by  pro- 
curing an  amendment  of  its  charter  and 
changing  its  by-laws,  renders  the  perform- 
ance of  its  contract  obligations  impossible, 
the  member  may  demand  that  he  be  credited 
in  his  debt  with  his  stock  payments.  Inter- 
national Bldg.,  etc.,  Assoc.  v.  Braden  (Tex. 
Civ.  App.  1895),  32  S.  W.  Rep.  704. 

6.  See  infra,  this  title,  Satisfaction  of  the 
Loan. 

7.  Amount  Paid  in  Credited. — Watkins  v. 
Workingmen's  Bldg.,  etc..  Assoc.,  97  Pa.  St. 
514,  which  holds  that  this  will  be  so  in  an 
action  to  recover  the  amount  borrowed,  even 
though  the  stock  in  question  has  been  as- 
signed to  the  association  as  collateral. 

8.  Spring  Garden  Assoc.  v.  Tradesmen's 
Loan  Assoc.,  46  Pa.  St.  493. 

In  Economy  Bldg.  Assoc.  v.  Hungerbueh- 
ler,  93  Pa.  St.  258,  it  appeared  that  the  de- 
fendant, who  was  a  stockholder  in  the  plain- 
tiff association,  procured  a  loan  from  the 
association,  giving  a  mortgage  to  secure  the 
same,  and  also  assigning  his  stock  to  the 
company  as  collateral.  The  defendant  sub- 
sequently gave  a  second  mortgage  on  the 
same  property  to  one  Ruoss.  Afterwards  S., 
a  creditor  of  the  defendant,  served  an  attach- 
ment on  the  association,  as  garnishee,  andj 
upon  proceedings  had  thereunder,  the  de- 
fendant's stock  was  sold,  and  S.  became  the 
purchaser.  It  was  held  that  S.  took  the 
stock  free  from  all  claims  of  the  defendant 
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Vendee  of  Mortgagor. — Hence  the  application  may  not  be  made  by  the  vendee 
of  the  mortgaged  property,  purchasing  at  the  sheriff's  sale,  or  otherwise.1 

Assigned  Shares. — If  shares  have  been  assigned  to  a  third  party  as  collateral 
security  for  debt,  the  amount  paid  upon  them  cannot  be  set  off  against  the 

loan.9 

Interest  and  Profits  Not  Allowed. — In  applying  stock  payments  on  the  debt,  the 

I  ayments  themselves  are  taken,3  no  interest  being  reckoned  on  them  ;4  nor,  in 
the  absence  of  statute,  can  any  profits  of  the  scheme  be  apportioned  and 

applied.5 


or  his  creditors,  and  subject  only  to  the 
equities  of  the  company,  inasmuch  as  the 
stock  payments  previously  made  by  the  de- 
fendant were  not  ipso  facto  payments  on  the 
mortgage;  and  as  there  had  been  no  applica- 
tion of  such  payments  to  the  mortgage  debt, 
either  by  the  defendant  or  the  association, 
that  the  second  mortgagee  had  no  standing 
to  intervene  and  have  the  stock  payments 
applied  on  the  first  mortgage.  In  this  case 
the  court  said:  "  This  stock  became  collateral 
security,  not  for  his  [the  second  mortgagee's] 
benefit,  but  for  that  of  the  association;  hence 
its  surrender  would  put  him  in  no  worse  po- 
sition than  he  was  when  his  mortgage  was 
executed.  Surely,  then,  Ruoss  could  not  in- 
tervene to  prevent  the  disposition  of  collat- 
erals in  which  he  had  no  interest.  In  effect 
this  very  point  is  ruled  in  the  case  of  Spring 
Garden  Assoc.  v.  Tradesmen's  Loan  Assoc., 
46  Pa.  St.  493.  It  was  there  held  that  a  pur- 
chaser at  a  sheriff's  sale  of  the  mortgaged 
premises  could  not  compel  such  application, 
but  that  where  the  building  association,  on 
notice  of  the  assignee  of  the  mortgagor, 
agreed  to  retain  the  stock  and  issue  a  scire 
facias  on  the  mortgage,  it  had  the  right  to 
recover  thereon." 

1.  Mortgagor's  Vendee. —  Springville,  etc., 
Assoc.  v.  Raber,  11  Phila.  (Pa.)  546;  Spring 
Garden  Assoc.  v.  Tradesmen's  Loan  Assoc., 
46  Pa.  St.  493. 

So,  at  least,  if  sold  subject  to  the  incum- 
brance. Building  Assoc.  v.  Eshelbach,  7 
Phila.  (Pa.)  189. 

But  otherwise  if  usury  exists.  Kupfert  v. 
Guttenberg  Bldg.  Assoc.,  30  Pa.  St.  465; 
Hughes's  Appeal,  30  Pa.  St.  471. 

2.  Assigned  Shares. — Wadlinger  v.  Washing- 
ton German  Bldg.  Assoc.,  153  Pa.  St.  622; 
Schober  v.  Accommodation  Sav.  Fund,  etc., 
Assoc.,  35  Pa.  St.  223. 

A  member  of  a  loan  association  gave  bond 
for  a  loan  and  the  payment  of  instalments  on 
four  shares  of  stock,  and  thereupon  assigned 
all  the  shares  he  had  as  collateral  security 
therefor;  and  on  obtaining  the  second  loan 
an  two  more  shares,  made  a  second  assign- 
ment of  all  his  stock  as  collateral.  It  was 
held  that  he  could  not  afterwards  apply  the 
instalments  paid  upon  the  stock  to  the  first 
loan,  which  had  been  secured  by  judgment, 
if,  before  obtaining  the  second,  he  had  made 
no  such  appropriation  of  them.  Philadelphia 
Mercantile  Loan  Assoc.  v.  Moore,  47  Pa.  St. 
■233. 

3.  Watkins  v.  Workingmen's  Bldg.,  etc., 
Assoc.,  97  Pa.  St.  514. 

4.  No  Interest  Allowed. — Barker  v.  Bigelow, 
15  Gray  (Mass.)  137,  where   the  court,  by 


Dewey,  J.,  said:  "If  his  interest  has  been 
punctually  paid,  the  remaining  claim  against 
him  to  be  discharged  is  the  principal  sum 
loaned.  Towards  payment  of  that  the  mort- 
gagor may  properly  apply  the  gross  amount 
of  all  sums  paid  as  monthly  dues,  computing 
the  same  as  the  amount  may  be  at  the  time 
of  the  adjustment.  But  upon  such  payments 
of  monthly  dues  the  mortgagor  can  claim  no 
interest,  nor  require  any  application  of  them 
to  be  made  as  payments  at  the  time  when 
received.  They  are  not  payments  originally 
required  or  stipulated  to  be  paid  as  payments 
towards  any  loan.  They  are  paid  as  the 
capital  of  the  company,  and  paid  alike  by 
those  who  do  and  those  who  do  not  take 
loans.  Those  who  take  loans  may  apply 
them,  on  the  final  adjustment  of  the  loans, 
to  the  discharge  of  the  loans;  but  they  are  to 
be  applied  in  a  gross  sum,  and  without  any 
allowance  for  interest  thereon." 

5.  No  Profits  Allowed.— Rosenthal's  Manual 
for  Building  and  Loan  Associations  (2d  ed.), 
pp.  74,  75;  Robertson  v.  American  Bldg. 
Homestead  Assoc.,  10  Md.  397,  69  Am.  Dec. 
145;  McCahan  v.  Columbian  Bldg.  Assoc.  No. 
2,  40  Md.  239;  Shannon  v.  Howard  Mut. 
Bldg.  Assoc.,  36  Md.  383. 

"Its  value  [i.e.,  the  member's  stock]  for 
the  purposes  of  this  case  was  just  what 
the  defendant  had  paid  on  account  thereof. 
This  was  all  *  *  *  the  law  gave  him  the 
right  to  apply.  The  value  of  the  stock  be- 
yond this  consisted  mainly  of  the  profits,  in 
which  a  defaulting  borrower  has  no  right  to 
participate.  This  arises  from  two  causes: 
1st.  The  peculiar  nature  of  the  contract  be- 
tween building  associations  and  their  mem- 
bers; 2d.  The  difficulty,  if  not  absolute 
impossibility,  of  ascertaining  the  profits  until 
the  association  is  ready  to  wind  up.  *  *  *  The 
ascertainment  of  the  real  value  of  the  stock 
can  only  be  arrived  at  by  closing  up  the  affairs 
of  the  corporation.  This  the  defendant  has 
no  right  to  demand.  If,  as  was  contended,  he 
was  entitled  to  it  in  this  proceeding,  the  most 
that  could  be  done  would  be  to  approximate 
it.  The  jury  and  even  the  officers  of  the  com- 
pany might  place  a  much  higher  value  upon 
the  securities  than  could  be  realized  there- 
from. In  such  case  the  defaulting  member 
would  receive  more  than  the  members  who 
paid  up  to  the  end.  Besides,  the  profits  are 
composed  chiefly  of  the  premiums;  they  are 
made  up  in  part  of  the  premium  which  the 
defendant  agreed  to  pay.  I  say  agreed  to 
pay,  for  it  is  a  mistake  to  suppose,  as  was 
claimed  by  the  defendant,  that  he  has  paid 
the  premium  —  he  only  promised  to  pay  it.  It 
was  inserted  in  the  judgment  note,  and  is  now 
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5.  Incidents  of  the  Loan  —  a.  In  General — stock  Payments. — Stock  payments 
are  properly  an  incident  of  membership,  and  can  be  considered  incident  to  the 
loan  only  in  so  far  as  the  security  is  conditioned  upon  their  continued  pay- 
ment. 

Fines. — The  same  may  be  said  of  fines  in  those  jurisdictions  which  view  them 
as  properly  imposed  for  nonpayment  of  dues  only.  If  they  are  allowed  for 
nonpayment  of  interest,  they  are,  in  an  especial  sense,  incident  to  the  loan  1 

Other  incidents. — The  other  principal  incidents  are  interest,  premium,  aivl 
security.2 

b.  INTEREST — Rights  to  Receive  Implied. — The  grant  of  the  right  to  loan  money 
carries  with  it  by  implication  the  right  to  exact  and  receive  interest.3 

When  Interest  Begins  and  Ends. — The  running  of  interest  begins  with  the  receipt 
of  the  loan  and  ends  with  its  payment,  beyond  which  time  interest  cannot  be 
exacted.* 

Special  Statutes— Foreign  and  Domestic  Corporations. — Special  provisions  in  favor  of 
building  associations,  as  to  the  rate  of  interest  they  may  exact,  are,  in  the 
absence  of  an  evident  contrary  intention,  confined  to  domestic  associations; 
and  no  such  provision,  if  made  by  a  foreign  state,  will  be  allowed  to  be  oper- 
ative in  contravention  of  the  local  usury  laws.5 

Dues  and  interest  Combined. — In  many  building  associations  interest  and  stock 
payments  are  consolidated  under  the  name  of  "redemption  money  "or  "  dues," 
and  form  but  a  single  payment.6 

Interest  in  Advance. — The  interest  cannot  be  collected  in  advance  and  de- 
ducted from  the  face  of  the  loan,  in  the  absence  of  an  agreement  to  that 
effect.7 

c.  SECURITY  IN  GENERAL — Power  to  Take  Security  Implied. — The  power  to  loan 
money  imports  the  power  to  take  suitable  security  ;8  and  if  there  is  no  express 
requirement  in  the  charter  or  statute  that  a  certain  kind  of  security  shall  be 
taken,  associations  have  power  to  loan  money  on  the  same  security  as  indi- 
viduals, in  spite  of  the  fact  that  their  usual  mode  is  to  require  a  mortgage,  and 
the  assignment  of  the  borrower's  stock  as  collateral  thereto.9 

being   collected.     The    building-association  7.  Furey  v.  Knights  of  Pythias  Bldg.,  etc. 

law  expressly  authorizes  the  plaintiff  to  re-       Assoc.  (N.  J.  1896),  34  Atl.  Rep.  380. 
cover  the  premium  from  a  defaulting  bor-  8.  Power  to  Take  Security  Implied. — Rhodes- 

rower,  yet  the  defendant's  position,  if  sus-  v.  Missouri  Sav.,  etc.,  Co.,  63  111.  App.  77. 
tained,  would  defeat  this  right  in  part.  We  A  building  association  duly  organized  whose 
are  of  opinion  that  the  right  to  apply  the  object  is  declared  to  be  "  the  accumulation 
stock  in  such  a  case  as  this  means  only  the  of  funds  by  small  monthly  instalments,  to 
right  to  apply  the  payments  made  thereon."  enable  members  of  the  association  to  pur- 
Paxson.J.,  in  Watkins  t/.VVor  kingmen's  Bldg.,  chase  real  estate,  erect  buildings,  redeem 
etc.,  Assoc.,  97  Pa.  St.  522.  mortgages,  satisfy  ground-rent,  loan  money, 

1.  See  supra,  this  title,  Fines — Forfeitures.       pay  taxes,  and  effect  other  similar  purposes," 

2.  Incidents  of  Loans — Insurance. — Besides  has  authority  to  loan  money  from  such  accu- 
these  there  are  other  minor  incidents  fre-  mulated  fund  to  its  members,  and,  as  collateral 
quently  found,  but  not  invariably  present.  thereto,  the  power  to  take  a  mortgage  to  se- 
Thus  it  is  often  provided  that  the  borrower  cure  the  payment,  where  the  debt  is  bona  fide 
insure  the  premises  mortgaged.  Hanner  v.  and  created  in  the  regular  course  of  business. 
Greensboro  Bldg.,  etc..  Assoc.,  78  N.  Car.  188;  Massey  v.  Citizens'  Bldg.,  etc.,  Assoc.,  22 
Overby  v.  Fayetteville  Bldg.,  etc.,  Assoc.,  81      Kan.  624. 

N.  Car.  56.  9.  Kinds.  —  Union    Bldg.    Loan    Assoc.  v. 

3.  City  Bldg..  etc.,  Co.  v.  Fatty,  1  Abb.  Masonic  Hall  Assoc.,  29  N.  J.  Eq.  389,  which 
App.  Dec.  (N.  Y.)  347.  held  also  that  the  fact  that  among  a  number  of 

4.  When  Interest  Begins. — Ex  p.  Osborne,  associations  making  loans  on  the  same  prop- 
L.  R.  10  Ch.  41 ;  Rober  tson -\  American  Home-  erty  some  have  taken  assignments  of  snares 
stead  Assoc.,  10  Md.  397,  69  Am.  Dec.  145.         and   others  have  not,  does  not  impair  the 

Bankruptcy. — In  England  interest  does  not      rights,  remedies,  or  equal  lien  of  the  latter, 
generally  accrue  after  the  filing  of  a  petition         Property  of  Outside  Party. — The  property  of 
in  bankruptcy.     Ex  p.  Bath,  22  Ch.  Div.  450.      a  third  person  may  be  accepted  as  security. 

5.  Falls  v.  U.  S.  Savings,  etc. ,  Co.,  97  Ala.  James  v.  National  Bldg.  Assoc.,  9  W.  N. 
417.  C.  (Pa.)  326;  Gass  v.  Citizens'  Bldg.,  etc., 

6.  Shannon  v.  Howard  Mut.  Bldg.  Assoc.,      Assoc.,  95  Pa.  St.  101. 

36  Md.  383.  But  see  Waverly  Mut.,  etc..  Admissibility  of  Custom  to  Take  Only  Real 
Assoc.  v.  Buck,  64  Md.  338.  Estate  Security. — Evidence  of  the  custom  of  the 
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Discretion  of  Managers. — The  managers  have  a  large  discretion,  and  may  accept 
securities  which  would  be  forbidden  to  ordinary  trustees.1  By  statute,  how- 
ever, real-estate  security  is  generally  required.2 

Personal  Security. — If  such  is  the  case,  personal  security  is  not  forbidden;  but  it 
is  to  be  regarded  as  collateral  only,  and  in  judging  of  the  legality  of  the  pro- 
ceeding, the  value  of  the  real  estate  alone  is  to  be  considered.3  If  the  by-laws 
provide  that  borrowers  shall  secure  their  loans  by  bond  or  real-estate  mortgage, 
the  officers  may  demand  both  securities.4 

Enforcing  Several  Securities. — If  several  securities  be  taken  on  the  same  loan,  the 
enforcement  of  one  of  them,  unaccompanied  by  the  satisfaction  of  the  debt, 
does  not  affect  the  others.5 

Chattel  Mortgage. — A  chattel  mortgage  made  in  favor  of  a  building  association 
to  secure  a  loan  may  be  enforced  as  valid  security.6 

d.  Assignment  of  Shares. — An  assignment  of  shares  absolute  in  form 
may  be  shown  by  parol  to  be  by  way  of  security  only;  and  this  is  so  even  if 
the  by-laws  require  an  absolute  transfer  as  a  condition  of  the  loan.7 

Nature  of  Assignment  for  Security. — An  assignment  for  security  does  not  constitute 
a  chattel  mortgage,  but  rather  a  pledge,  the  ownership  remaining  in  the 
member  subject  to  the  lien  of  the  corporation.  The  stock  may  be  attached  in 
his  hands,  and  the  attaching  creditor  will  hold  it  subject  to  the  association's 
right.8 

Sale  for  Taxes. — If  the  stock  be  subsequently  sold  for  the  member's  taxes,  and 
bought  in  by  the  association  and  resold  to  the  member,  the  latter  cannot  com- 
pel the  association  to  defend  the  validity  of  the  tax  sale.9 

Foreclosure. — If  on  foreclosure  the  value  of  pledged  shares  is  allowed,  they  are 
properly  canceled  by  the  decree.10 

association  to  take  only  real-estate  security 
is  inadmissible  in  a  suit  against  the  surety 
on  the  borrower's  bond.  Juniata  Bldg.,  etc., 
Assoc.  v.  Hetzel,  103  Pa.  St.  507. 

1.  Discretion  of  Managers. — Sheffield,  etc., 
Permanent  Bldg.  Soc.  v.  Aizlewood,  44  Ch. 
Div.  454. 

2.  Real  Estate  Required  by  Statute. — Even  if 

the  building-society  act  does  not  expressly 
cover  the  point,  if  it  appears  that  the  object 
is  exclusively  to  provide  for  acquiring  homes 
for  the  members,  and  the  rules  and  by-laws 
contemplate  a  real-estate  security,  it  will  be 
held  that  such  security  must  be  required. 
Canada  Permanent  Bldg.,  etc.,  Soc.  v.  Lewis, 
8  U.  C.  C.  P.  3=2. 

3.  Personal  Security. — Sheffield,  etc.,  Perma- 
nent Bldg.  Soc.  v.  Aizlewood,  44  Ch.  Div.  412. 

4.  Double  Securities. — As  for  instance  where 
they  provide  that  borrowers  "  shall  secure  the 
repayment  of  the  said  loan  with  legal  interest, 
by  satisfactory  bond  or  mortgage  upon  real 
estate,"  the  association  may  pursue  its  reme- 
dies on  both  currently.  Juniata  Bldg.,  etc., 
Assoc.  v.  Hetzel,  103  Pa.  St.  507. 

5.  Enforcing  Several  Securities. — A  member 
obtained  three  loans  from  a  building  associ- 
ation, giving  for  each  a  bond  and  mortgage 
upon  the  same  land,  and  transferring  for  col- 
lateral security  his  stock  in  the  association,  a 
certain  number  of  shares  for  each  loan.  Af- 
terwards an  outside  party  obtained  a  judg- 
ment against  him,  and  had  issued  an  attach- 
ment execution  thereon.  The  association 
subsequently  sold  the  land  under  its  third 
mortgage,  subject  to  the  first  two  mortgages, 
and  became  the  purchaser.  It  was  held,  the 
contention  being  that  the  bond  and  mortgage 


held  by  the  association  were  thus  extin- 
guished and  satisfied,  and  that  the  stock  had 
reverted  to  the  borrower,  that,  the  intention  of 
the  parties  having  manifestly  been  that  the 
stock  should  not  revert  before  the  actual  pay- 
ment of  the  loans,  the  purchase  should  not  be 
deemed  to  have  that  effect.  Germania  Bldg. 
Assoc.  v.  Neill,  93  Pa.  St.  322. 

Satisfaction  of  Loan. — But  when  the  fore- 
closure of  the  mortgage  has  realized  enough 
to  pay  the  obligation  and  expenses,  and  t*he 
association  has  allowed  nothing  for  payments 
made  by  the  borrower  on  the  assigned  stock, 
such  assignment  is  to  be  treated  merely  as  a 
pledge  for  additional  security  for  the  loan, 
and  the  borrower  is  entitled  to  a  return  of 
the  stock.  Rowland  v.  Old  Dominion  Bldg., 
etc.,  Assoc.,  115  N.  Car.  825. 

6.  Bismark  Bldg.,  etc.,  Assoc.  v.  Bolster, 
92  Pa.  St.  123. 

7.  Ginz  v.  Stumph,  73  Ind.  209. 

8.  Nature  of  Assignment  for  Security. — Early's 
Appeal,  89  Pa.  St.  411  ;  Mechanics'  Bldg., 
etc.,  Assoc.  v.  Conover,  14  N.  J.  Eq  219,  not 
disturbed  by  Herbert  v.  Mechanics'  Bldg., 
etc.,  Assoc.,  17  N.  J.  Eq.  497. 

The  Transfer  does  Not  Affect  the  Membership. — 
Mechanics'  Bldg.,  etc.,  Assoc.  v.  Conover,  14 
N.  J.  Eq.  219.  See  also  Herbert  v.  Mechan- 
ics' Bldg.,  etc.,  Assoc.,  17  N.  J.  Eq.  497. 

Pledged  Stock. — After  the  pledge  of  stock  an 
assignee  takes  subject  to  the  lien,  and  cannot 
prevent  its  enforcement.  Weiss's  Appeal,  5 
W.  N.  C.  (Pa.)  423. 

9.  McNeal  v.  Mechanics'  Bldg.,  etc.,  Assoc., 
40  N.  J.  Eq.  351,12  Am.&  Eng. Corp.  Cas.  131. 

10.  Foreclosure.— Rhodes  v.  Missouri  Sav., 
etc.,  Co.,  63  111.  App.  77- 
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e.  Mortgages — (i)  In  General. — The  usual  security  is  a  first  mortgage 
On  real  estate  held  in  fee.1 

Second  Mortgage. — A  second  mortgage  may,  however,  be  taken,  and  the  man- 
agers will  be  protected  if  they  exercise  the  skill  and  diligence  of  competent 
and  careful  business  men.* 

Equitable  Title. — If  the  one  assuming  to  mortgage  the  fee  holds  only  an  equi- 
table title,  his  interest  will  pass  under  the  mortgage,  and  will  be  available  as 
security  in  the  hands  of  the  association.3 

Leasehold. — A  valuable  leasehold  interest  may  be  accepted  as  security.4 

Attestation  by  Member. — A  member  of  the  association  is  not  a  competent  wit- 
ness to  a  mortgage.5 

Priorities. — A  building-association  mortgage  has  priority  over  a  judgment 
even  if  the  mortgage  is  unrecorded  at  the  time  of  its  rendition,  provided  it 
was  recorded  thereafter  within  the  time  prescribed  by  the  statute.6 

Estoppel. — One  who  has  made  a  building-association  mortgage  is  estopped  to 
deny  its  validity  on  the  ground  that  he  was  a  nonmember.7 

Enforcing  Mortgage. — The  payment  of  the  sum  secured  can  be  enforced  only 
at  the  time  and  in  the  manner  provided.8 

(2)  Mortgages  of  Outside  Parties. — A  mortgage  of  the  land  of  an  outside 
party  may  be  taken  as  security  for  a  loan  to  a  member,9  and  may  be  drawn  to 
cover  dues  and  fines  as  well  as  the  amount  of  the  loan,1 0  in  which  case  no  notice 
of  the  accruing  of  dues  or  of  finable  delinquency  need  be  given  by  the  associa- 
tion to  the  mortgagor.11 

Mortgage  of  Married  Woman. — Where  a  married  woman  unites  with  her  husband 
in  executing  a  mortgage  on  her  separate  property  to  secure  a  loan  to  her  hus- 
band from  a  building  association  in  which  he  is  a  stockholder,  the  mortgage 
is  a  valid  security  binding  her  separate  estate,  and  may  be  made  to  cover 
liability  for  dues,  premiums,  and  fines.12 

Disability  of  Member  No  Defense. — The  disability  of  a  member  furnishes  no  defense 
to  the  liability  of  a  third-party  mortgagor.13 

1.  Mortgage. — Paine  on  Building  and  Loan  Bldg.  Soc.  v.  Aizlewood,  44  Ch.  Div.  412. 
Associations,  p.  17  ;   Cutbill  v.  Kingdom,  1  5.  Member  ag  Witness. — West  Winsted  Say. 
Exch.  494,  17  L.  J.  Exch.  177  ;  Morrison  v.  Bank,  etc.,  Assoc.  v.  Ford,  27  Conn.  288,  71 
Glover,  4  Exch.  430,  19  L.  J.  Exch.  20  ;  Union  Am.  Dec.  66  ;  West  Winsted  Say.  Bank,  etc., 
Bldg.  Loan  Assoc.  v.  Masonic  Hall  Assoc.,  29  Assoc.  v.  Rice,  27  Conn.  293. 

N.  J.  Eq.  389.  6.  Priorities.— Knell    v.  Green   St.  Bldg. 

The  power  to  take  a  mortgage  is  implied  Assoc.,  34  Md.  67. 

from  the  power  to  take  a  loan.    Massey  v.  7.  Estoppel. — Howard    Mut.    Loan,  etc., 

Citizens'  Bldg.,  etc.,  Assoc.,  22  Kan.  624.  Assoc.  v.  Mclntyre,  3  Allen  (Mass.)  571. 

The  association  is  subject  to  the  same  rules  8.  Enforcing  Mortgage. — If  these  terms  are 

as  any  mortgagee.  Workingman's  Bldg.,  etc.,  to  pay  monthly  instalments,  and  interest  on 

Assoc.  v.  Williams  (Tenn.  1896),  37  S.  W.  Rep.  the  sum  borrowed,  the  borrower  cannot  be  re- 

1019.  quired  to  pay  a  sum  in   solido.     Cason  v. 

If  authorized  by  statute,  the  taking  of  such  Seldner,  77  Va.  293,  6  Am.  &  Eng.  ,orp.  Cas. 

security  is  not  ultra  vires  although  prohibited  630. 

by  the  by-laws.    Kelly  v.  Mobile  Bldg.,  etc.,  9.  Mortgage  of  Outside  Party. — Massey  v. 

Assoc.,  64  Ala.  501.  Citizens'  Bldg.,  etc.,  Assoc.,  22  Kan.  624; 

Statutes. — It  is  often  provided  by  statute  Relief  Sav.  Fund  Assoc.  v.  Longshore,  8  Luz. 

that  a  first  mortgage  shall  be  taken,  as  in  L.  Reg.  (Pa.)  199;  Vanneman  v.  Swedesboro 

Kentucky ,   Maine,  Massachusetts ,    Michigan,  Loan,  etc.,  Assoc.,  42  N.  J.  Eq.  263;  Juniata 

Minnesota,  Montana,  and  Washington.  Bldg.,  etc.,  Assoc.  v.  Mixell,  84  Pa.  St.  313; 

Title  must  Be  Satisfactory. — The  title  of  prop-  Tanner's  Appeal,  95  Pa.  St.  118;  Association 

erty  offered  as  security  must  be  satisfactory  v.  Steele,  11  W.  N.  C.  (Pa.)  204;  Pfeister  v. 

to  the  association,  else  it  may  be  refused  and  Wheeling  Bldg.  Assoc.,  19  W.  Va.  676. 

the  loan  withheld.  Conklin  v.  People's  Bldg.,  10.  Juniata  Bldg.,  etc.,  Assoc.  v.  Mixell,  84 

etc.,  Assoc.,  41  N.  J.  Eq.  20,  12  Am.  &  Eng.  Pa.  St.  313. 

Corp.  Cas.  240.  11.  Pfeister  v.  Wheeling  Bldg.  Assoc.,  19 

2.  Second  Mortgage. — Sheffield,  etc. ,  Perma-  W.  Va.  676. 

nent  Bldg.  Soc.  v.  Aizlewood,  44Ch.  Div.  412.  12.  Juniata  Bldg.,  etc.,  Assoc.  v.  Mixell,  84 

3.  Equitable  Title.— Lincoln  Bldg.,  etc.,  Pa.  St.  313;  Building  Assoc.  v.  McDermott, 
Assoc.  v.  Hass,  10  Neb.  581.  2  Kulp  (Pa.)  203. 

4.  Leasehold. — Sheffield,     etc.,    Permanent  13.  Wiggin's  Appeal,  100  Pa.  St.  155. 
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strictly  Construed. — Mortgages  of  third  parties  are  strictly  construed  in  favor  of 

the  mortgagor.1 

(3)  Terms  of  the  Mortgage. — Building-and-loan-association  mortgages  must 
follow  statutory  requirements.*  They  are  generally  conditioned  on  the 
prompt  payment  of  interest  and  dues,  and  the  discharge  of  the  other  member- 
ship duties.    Such  mortgages  are  not  void  for  uncertainty.3 

Certain  Sum  Secured. — They  may,  however,  provide  for  the  payment  of  certain 
sums  of  money  at  certain  times.  Even  if  this  is  the  case,  it  has  been  held  that 
the  mortgage  is  to  be  read  in  the  light  of  surrounding  circumstances ;  and  if  the 
intention,  as  declared  in  the  instrument  and  the  constitution  and  by-laws  referred 
to  therein,  is  merely  to  secure  the  interest  and  dues,  and  the  performance  of 
membership  duties,  the  literal  terms  of  the  mortgage  are  to  be  disregarded,  and 
no  foreclosure  can  be  had  so  long  as  the  borrower  carries  out  his  part  of  the 
scheme  of  the  association.4 

Different  Amount  Due  on  Default. — Mortgages  may,  and  frequently  do,  provide 
that  on  default  in  the  payment  of  dues  or  other  obligations  all  amounts  secured 
shall  at  once  become  due  and  payable,5  or  that  the  nominal  amount  loaned,  in- 
cluding the  premium,  shall  become  due.  In  such  cases  a  court  of  equity  will 
grant  no  relief.6 

Sales  on  Default. — They  may  contain  powers  of  sale  on  default,7  and  provide 


1.  Strictly  Construed. — Where  a  member's 
wife  and  others  executed  a  mortgage  upon 
their  real  estate  to  enable  him  to  borrow 
money  from  a  building  association,  the  power 
of  sale  of  which  provided  that  the  proceeds, 
upon  sale  of  the  mortgaged  property,  should 
go  to  satisfy  the  sum  borrowed  "after  de- 
ducting therefrom  the  value  of  the  said 
stock,"  it  was  held  that  a  sale  under  the 
power  would  be  enjoined  upon  the  member's 
offering  to  pay  the  sum  remaining  after  that 
deduction,  although,  as  between  him  and  the 
association,  he  might  not  be  entitled  to  have 
such  deduction  made.  Forsyth  v.  Hibernia 
Bldg.  Assoc.,  1  Mackey  (D.  C.)  205. 

2.  Mortgages  must  Comply  with  Statute. — 
Shannon  v.  Howard  Mut.  Bldg.  Assoc.,  36 
Md.  383. 

In  a  suit  against  a  building  and  loan  asso- 
ciation to  cancel  a  certain  mortgage  deed, 
made  to  secure  the  repayment  of  one  thou- 
sand three  hundred  and  sixty-six  dollars, 
advanced  to  the  plaintiffs  for  the  redemption 
of  fifteen  shares  of  stock  therein,  and  in 
which  an  injunction  is  prayed,  restraining 
the  defendant  from  selling  the  land  conveyed 
in  said  mortgage,  and  against  any  further  pro- 
ceeding thereunder,  it  is  error  for  the  presid- 
ing judge  to  vacate  an  order,  obtained  at  the 
commencement  of  the  suit,  restraining  fur- 
ther proceedings  under  said  mortgage,  and 
refusing  to  grant  an  injunction,  when  it 
appears,  from  the  admission  of  the  defend- 
ant, that  the  said  mortgage  covers  too  much, 
and  is  in  violation  of  the  constitution  and  by 
laws  of  the  association.  Smith  v.  Mechanics' 
Bldg.,  etc.,  Assoc.,  73  N.  Car.  372. 

3.  Franz  v.  Teutonia  Bldg.  Assoc.  No.  2, 
24  Md.  259;  Merrill  v.  Mclntire,  13  Gray 
(Mass.)  157. 

4.  To  Secure  Definite  Sum. — Kupfert  v.  Gut- 
tenberg  Bldg.  Assoc.,  30  Pa.  St.  465;  Kelly 
v.  Accommodation  Sav.  Fund,  etc.,  Assoc.,  2 
Phila.  (Pa.)  237;  Springville,  etc..  Assoc.  v. 
Raber,  11  Phila.  (Pa.)  546. 

10 


If  the  by-laws  fix  a  time  for  the  maturity  of 
mortgages,  that  time  will  prevail.  Lime  City 
Bldg.,  etc.,  Assoc.  v.  Wagner,  122  Ind.  78. 

5.  Accelerated  Payments. — Ex  p.  Osborne, 
L.  R.  10  Ch.  41,  44  L.  J.  Bkg.  1;  Matterson 
v.  Elderfield,  L.  R.  4  Ch.  207,  20  L.  T.  N.  S. 
503;  Essex  Bldg.  Soc.  v.  Beeman,  19  U.  C.  Q. 
B.  509;  Wallingford  v.  Mutual  Soc,  L.  R.  5 
App.  685;  McCahan  v.  Columbian  Bldg. 
Assoc.,  etc.,  40  Md.  237;  Pollock  v.  Carolina 
Interstate  Bldg.,  etc.,  Assoc.  (S.  Car.  1896), 
25  S.  E.  Rep.  977. 

In  Ex  p.  Osborne,  L.  R.  10  Ch.  41,  44  L.  J. 
Bkg.  1,  it  was  also  held  that  a  provision  that 
on  default  all  moneys  which  would  thereafter 
at  any  time  become  due  should  be  consid- 
ered as  "  then  immediately  due  and  payable,"" 
did  not  apply  to  future  interest. 

Where  it  was  provided  in  a  mortgage  con- 
tract that  "upon  the  nonpayment  of  three 
successive  instalments,  or  nonobservance  of 
the  rules,  they  [the  trustees]  might  sell  the 
premises,  and  upon  any  sale  the  whole  amount 
thereinbefore  stipulated  to  be  paid  by  instal- 
ments as  aforesaid,  and  remaining  unpaid, 
should  be  held  immediately  payable,  and  be 
retainable  accordingly  from  the  proceeds  of 
sale,  subject  to  such  discount,  etc.,"  the 
member  also  covenanting  to  pay  the  instal- 
ment, it  was  held  that  when  on  nonpayment 
the  trustees  exercised  their  power  of  sale  and 
then  brought  an  action  on  the  deed  to  recover 
the  whole  of  the  difference  between  the  pro- 
ceeds of  the  sale  and  the  unpaid  instalments, 
the  suit  could  be  maintained.  Sheriff  v. 
Glenton,  28  L.  T.  N.  S.  65. 

6.  Premium  Due  on  Default. — Concordia  Sav., 
etc.,  Assoc.,  v.  Read,  93  N.  Y.  474,  4  Am.  & 
Eng.  Corp.  Cas.  175. 

7.  Power-of-sale  Mortgages. — See  title  Trust 
Deeds  and  Power-of-sale  Mortgages;  also 
In  re  Ebsworth,  42  Ch.  Div.  23;  In  re  Ingle- 
hart,  29  Grant's  Ch.  (U.  C.)  418. 

Under  a  law  providing  that  "in  all  mort- 
gages there  may  be  inserted  a  clause  author- 
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that  the  proceeds  on  the  sale  shall  be  invested,  and  form  a  fund  for  the  pay- 
ment of  the  member's  obligations  as  they  accrue.  Where  such  is  the  case,  and 
there  is  a  sale  on  foreclosure,  the  court  will  decree  such  investment.1 

Accelerated  Payments. — Where  suit  is  brought  to  enforce  a  mortgage  providing 
for  accelerated  payments  after  a  certain  time  after  default,  the  usual  allegation 
that  the  interest  is  due  and  unpaid  is  not  enough,  but  it  must  affirmatively  state 
that  the  requisite  time  after  default  has  elapsed,  and  that  the  whole  debt  is 
therefore  due.2 

Powers  of  Sale— Attorney's  Fees.  —  A  power  of  sale  in  a  mortgage  does  not  pre- 
clude the  association  from  bringing  suit  for  foreclosure.3  Mortgages  may  pro- 
vide for  the  payment  of  attorneys'  fees.4 

Instruments  Construed  as  Mortgages. — Instruments  will  be  construed  to  be  mort- 
gages even  though  they  assume  another  form,  as,  for  instance,  that  of  a  lease, 
wherever  the  obvious  and  only  intention  is  to  provide  security.5 


izing  the  mortgagee  or  any  other  person  to 
be  named  therein  to  sell  the  mortgaged  prem- 
ises "  upon  the  happening  of  certain  contin- 
gencies, it  was  held  that  a  power  of  sale  to 
the  building  association,  "  or  its  attorney," 
did  not  comply  with  the  law  and  was  of  no 
effect,  as  it  did  not  name  a  person  to  exercise 
the  power;  also  that  the  power  given  to  the 
association  itself  was  of  no  effect,  as  the  act 
contemplated  its  exercise  by  natural  persons 
only.  The  power  being  void,  a  sale  under  it 
passed  no  title.  Queen  City  Perpetual  Bldg. 
Assoc.  v.  Price,  53  Md.  397.  To  the  same 
effect  is  Frostburg  Mut.  Bldg.  Assoc.  v. 
Lowdermilk,  50  Md.  175. 

Sale  for  Cash. — Such  a  sale  should  be  for 
cash  in  so  far  as  an  amount  sufficient  to 
cover  expenses  and  arrears  is  concerned. 
Credits  for  the  balance  may  be  so  arranged 
that  future  payments  covered  by  the  mort- 
gages may  be  met  as  they  become  due.  Fox 
v.  Cottage  Bldg.  Fund  Assoc.,  81  Va.  677. 

Entry  and  Distress. — They  may  provide  for 
entry  and  distress.  Turner  v.  Barnes,  2  B. 
&  S.  435,  no  E.  C.  L.  435. 

1.  Sale,  and  Investment  of  Proceeds. — It  was  so 
held  where  the  mortgage  contained  a  provi- 
sion that  in  case  of  default  the  association 
might  sell  under  the  statute,  and  invest  the 
overplus,  if  any,  and  draw  for  and  apply  it 
from  time  to  time  as  required  to  the  payment 
of  all  accruing  dues,  fines,  etc.,  until  the  de- 
termination of  the  association.  Franklin 
Bldg.  Assoc.  v.  Mather,  4  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  274. 

Where  one  whose  shares  were  redeemed, 
and  who  executed  a  trust  deed  upon  his  prop- 
erty to  secure  the  payment  of  dues,  etc.,  gave 
another  deed  to  secure  a  debt  to  another  party 
upon  the  same  property,  it  was  held  that  upon 
his  default  in  paying  dues  and  interest,  and 
sale  of  the  property  by  the  building  associa- 
tion, the  debtor  and  other  creditors  might 
elect  to  have  the  proceeds  of  sale  invested, 
and  the  unpaid  monthlydues  and  interest  paid 
monthly  out  of  the  interest  and  as  much  of  the 
principal  as  might  be  necessary,  or  to  have 
the  present  value  of  these  monthly  dues  and 
interest  ascertained,  on  the  principle  of  an- 
nuities, and  paid  out  of  the  proceeds  of  the 
sale  to  the  building  association.  Winchester 
Bldg.  Assoc.  v.  Gilbert,  23  Gratt.  (Va.)  787. 

2.  Accelerated  Payments. — Schaefer  v.  Ami- 


cable Permanent  Land,  etc.,  Co.,  47  Md.  126; 
Second  American  Bldg.  Assoc.  v.  Piatt,  5 
Duer  (N.  Y.)  675;  Uniontown  Bldg.,  etc., 
Association's  Appeal,  92  Pa.  St.  200;  Swift 
v.  Allegheny  Bldg.,  etc.,  Assoc.,  82  Pa.  St. 
142. 

Partial  Payment  of  Dues  Ineffectual. — A  mem- 
ber is  deemed  six  months  in  arrears  notwith- 
standinga  partial  payment  of  dues  in  the  first 
of  the  six  months.  Barndt  v.  Greul,  4  Leg. 
Gaz.  (Pa.)  388,  1  Luz.  L.  Reg.  737. 

Premature  Sale  Enjoined. — If  a  default  for 
a  certain  time  also  is  required  before  the 
property  may  be  sold,  the  court  will  enjoin  a 
sale  before  that  date.  Schaefer  v.  Amicable 
Permanent  Land,  etc.,  Co.,  47  Md.  126. 

3.  See  the  title  Trust  Deeds  and  Power- 
of-sale  Mortgages  ;  Ingoldby  v.  Riley,  28 
L.  T.  N.  S.  55- 

Instances.  —  But  a  provision  in  a  mortgage 
given  to  secure  monthly  instalments,  that  if 
default  should  be  made  "  in  the  said  monthly 
payments  for  the  space  of  six  months  after 
they,  or  any  of  them,  should  become  due,"  it 
should  be  lawful  for  the  association  to  adver- 
tise and  sell  the  mortgaged  premises  at  pub- 
lic auction,  according  to  statute,  was  held  to 
preclude  the  association  from  suing  to  fore- 
close the  mortgage  within  six  months,  as 
well  as  from  proceeding  under  the  statute. 
Second  American  Bldg.  Assoc.  v.  Piatt,  5 
Duer  (N.  Y.)  675. 

If  a  deed  of  trust  to  secure  the  loan  is 
executed,  with  power  of  sale  on  default,  no 
remedy  by  foreclosure  exists.  Schweitzer  v. 
Mayhew,  31  Beav.  37. 

A  power  to  enter  into  possession  and  col- 
lect rent,  and,  if  this  be  insufficient,  to  sell, 
does  not  bar  a  foreclosure.  Reeves  v.  White, 
17  Q.  B.  995,  79  E.  C.  L.  995,  21  L.  J.  Q.  B. 
169,  16  Jur.  637. 

4.  Falls  v.  U.  S.  Savings,  etc.,  Co.,  97  Ala. 
417. 

5.  Instruments  Construed  asMoitgages.  —  Ex  p. 

Isherwood,  22  Ch.  Div.  384. 

This  is  strikingly  illustrated  by  the  case  of 
Mobile  Bldg.,  etc.,  Assoc.  v.  Robertson,  65 
Ala.  384,  where  the  scheme  is  thus  described 
in  the  opinion  of  the  court  by  Brickell,  C.J.: 
"  The  by-laws  provided  that  when,  in  the  dis- 
cretion of  the  board  of  directors,  the  funds 
accumulated  warranted  an  investment,  notice 
forapplications  forthem  should  be  given;  and 
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Reference  to  Rules  or  By-laws. — A  mortgage  is  generally  to  be  interpreted  by  ref- 
erence to  its  own  terms  ; 1  but  if  it  refers  expressly  to  the  rules  or  by-laws,  or  is 
conditioned  on  the  performance  of  duties  there  only  laid  down,  such  rules  or 
by-laws  become  a  part  of  the  contract,  and  must  be  read  in  connection  with  the 
mortgage.8  Generally  only  the  provisions  existing  at  the  time  of  the  mort- 
gage enter  into  the  contract;3  but  this  principle  does  not  hold  where  the  mort- 
gage refers  to  the  by-laws  or  rules  for  the  time  being,  or  where  in  other  ways 
the  intention  to  be  governed  by  altered  provisions  appears.4 

/.  Marshaling  Securities— Mortgage  and  Assigned  stock. — If  the  associa- 
tion holds  both  a  mortgage  and  an  assignment  of  a  member's  stock,  it  may, 
at  least  as  long  as  the  member  still  owns  both,  elect  upon  which  security  it 


if  there  was  more  than  one  application,  it 
should  be  decided  by  lot  who  should  receive 
them.  The  successful  applicant  could  desig- 
nate a  lot  upon  which  he  wished  a  house 
built,  accompanying  the  designation  with  a 
plan  of  the  house.  If  the  board  of  directors 
was  satisfied  after  an  examination  that  the 
title  to  the  lot  was  good,  *  *  *  and  the  in- 
vestment for  the  association  was  judicious,  it 
was  a  duty  to  proceed  to  purchase  the  lot, 
taking  title  to  the  association,  and  to  build 
thereon  for  the  shareholder.  *  *  *  When  the 
lot  was  purchased,  and  the  buildings,  if  any 
were  contemplated,  were  erected,  the  duty  of 
the  association  was  to  execute  a  lease  to  the 
shareholder,  at  whose  instance  it  had  ac- 
quired the  fee  of  the  land.  The  lease  was  for 
the  term  of  one  year,  renewable  at  the  pleas- 
ure of  the  shareholder,  at  an  annual  rent  of 
fifteen  per  cent  upon  the  amount  expended  by 
the  association,  payable  in  monthly  instal- 
ments; the  tenant  paying  taxes,  and  cove- 
nanting to  repair,  and  having  the  right  of  pre- 
emption so  long  as  he  continued  in  possession, 
and  until  the  dissolution  of  the  corporation. 
If  default  was  made  in  the  payment  of  the 
rent  monthly,  a  fine  of  ten  per  cent  per 
month  on  the  amount  of  the  rent  for  three 
months  was  imposed,  and  a  default  of  three 
months  operated  as  a  forfeiture  of  the  lease." 
In  this  case  the  land  was  acquired  and  the 
house  built,  the  appellee  expending,  as  re- 
quired by  the  association,  a  considerable  sum 
in  improvements.  The  lease  provided  for 
continued  membership,  and  that  the  lessor,  on 
paying  the  amount  expended  by  the  associa- 
tion, should  be  entitled  to  a  conveyance  in  fee, 
the  association  to  keep  the  property  insured, 
and,  in  case  of  loss,  to  apply  the  proceeds  of 
insurance  to  repairing  or  rebuilding  for  the 
lessor.  The  rent  was  to  decrease  as  pay- 
ments were  made.  Subsequently  the  lessor 
refused  to  make  payments  for  rent,  and  a  suit 
was  brought  against  him.  Whereupon  he 
brought  a  bill,  praying  that  the  action  at  law 
be  enjoined,  the  contract  declared  a  mortgage, 
and  for  redemption.  The  transaction  was  de- 
clared by  the  court  below  a  mortgaging  of  the 
property  in  question,  and  the  prayer  of  the 
bill  granted.  It  was  held  on  appeal  that 
there  was  no  error,  the  court,  by  Brickell,  C. 
J.,  saying:  "  Taking  all  the  facts  and  circum- 
stances of  the  transaction  into  consideration, 
we  cannot  resist  the  conclusion  that  the 
parties  contemplated  and  intended  no  more 
than  security  to  the  association  for  the  money 
loaned  or  advanced,  and  that  being  the  inten- 


tion, they  stand  in  the  relation  of  mortgagor 
and  mortgagee." 

1.  Robertson  v.  American  Homestead 
Assoc.,  10  Md.  397,  69  Am.  Dec.  145. 

2.  McCahan  v.  Columbian  Bldg.  Assoc.  No. 
2,  40  Md.  226. 

A  mistake  in  a  mortgage  can  be  corrected 
by  reference  to  the  by-laws.  Abbott  v.  Inter- 
national Bldg.,  etc..  Assoc.,  86  Tex.  467. 

3.  What  By-law  FroTisions  Govern.  —  Hekeln- 
kaemper  v.  German  Bldg.,  etc.,  Assoc.,  22 
Kan.  549;  In  re  Norwich,  etc..  Provident 
Permanent  Ben.  Bldg.  Soc,  I  Ch.  Div.  481, 
45  L.  J.  Ch.  143. 

4.  Where  Otherwise  Provided. — An  advanced 
or  borrowing  member  of  a  building  society 
executed  a  mortgage  to  the  society  to  se- 
cure an  advance  made  by  it  to  him.  The 
mortgage  contained  a  covenant  by  the  mort- 
gagor to  pay  to  the  society  all  subscriptions, 
fines,  and  other  moneys  which,  according  to 
the  rules  for  the  time  being  of  the  society, 
should  from  time  to  time  become  due  and 
payable  in  respect  of  the  security  on  the 
shares  by  virtue  of  which  the  advance  was 
made  to  him.  The  proviso  for  the  subscrip- 
tion was  made  in  similar  terms.  The  rules  in 
force  at  the  date  of  the  mortgage  did  not 
renderadvanced  members  liable  to  contribute 
to  the  losses  of  the  society,  but  were  after- 
wards altered  by  the  introduction  of  a  pro- 
vision that  an  advanced  member  should  not 
be  entitled  to  redeem  his  mortgage  without 
paying,  in  addition  to  what  would  have  been 
due  from  him  under  the  original  rules,  his 
proportion  of  the  losses  of  the  society.  It  was 
held  that  the  new  rules  applied  to  the  mort- 
gage, and  that  the  plaintiff,  desiring  to  redeem 
his  mortgage,  must  do  so  in  accordance  with 
the  rules.  Rosenberg  v.  Northumberland 
Bldg.  Soc,  22  Q.  B.  Div.  373. 

An  advanced  member  of  a  building  society 
executed  a  mortgage  to  the  society  which 
provided  for  the  payment  of  "the  several 
sums  *  *  *  which,  under  the  constitution  of 
the  said  society  and  the  rules  and  regulations 
thereof, "ought  to  be  paid, but  whichcontained 
no  covenant  to  pay  any  sums  due  "  under  tht 
rules  for  the  time  being."  Subsequently  the 
rules  were  changed  by  amendments  which 
imposed  a  greater  liability.  It  was  held  that 
the  mortgagor's  contract  was  one  of  member- 
ship and  mortgage  combined;  and  that,  by 
virtue  of  it,  he  was  bound  by  the  amended 
rules,  so  long  as  they  were  consistent  with  his 
contract  and  did  not  violate  any  statutory 
provisions.  Bradbury  v.  Wild  ( 1893),  1  Ch.  377. 
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will  come,  or  may  pursue  its  remedies  on  both.1  Where,  however,  the  land 
or  the  stock  has  been  transferred,  nice  questions  arise.  It  has  been  held 
that  a  purchaser  of  the  equity  of  redemption,  who  has  bargained  for  and 
paid  for  such  equity  only,  stands  in  exactly  the  same  position  as  the  member 
selling,  and  cannot  compel  the  association  to  look  first  to  the  stock.2 

Two  Mortgages.  —  It  is  generally  considered  that  if  the  land  is  subject  to  a 
second  mortgage,  the  association  cannot  come  upon  it  until  it  has  exhausted 
its  other  security.3  If  the  association  has  mortgages  on  two  pieces  of  land, 
one  of  which  is  subsequently  mortgaged  to  another,  the  doctrine  of  marshal- 
ing will  apply.4 

Joint  Note. — When  a  member  borrows  money  from  the  association  and  gives 
a  joint  note  of  himself  and  another  person  for  the  advance,  the  borrower's 
stock  being  assigned  to  the  association  as  additional  security,  the  third  party 
has  the  right  to  have  the  stock  sold  first  for  the  debt.5 

Subrogation. — The  marshaling  of  securities  is  generally  effected  on  the  prin- 
ciple of  subrogation.6 

Injunctions. — Injunctions  to  prevent  mortgage  sales  by  building  associations 
are  sometimes  granted.7 

XIII.  The  Premium — 1.  In  General— Defined. — The  premium  is  the  amount 
charged  a  stockholder  for  the  privilege  of  receiving  a  loan,8  or  the  conven- 
tional difference  between  the  par  value  and  the  present  real  value  of  stock.9 


1.  Mortgage  and  Assigned  Stock. — Juniata 
Bldg.,  etc.,  Assoc.  v.  Hetzel,  103  Pa.  St.  507, 
which  holds  also  that  evidence  that  one  who 
is  sued  as  surety  on  the  member's  bond  un- 
derstood the  association  was  to  come  first  on 
the  mortgage,  is  incompetent. 

2.  Where  Land  has  been  Conveyed. — People's 
Sav.  Bank,  etc.,  Assoc.  v.  Collins,  27  Conn. 
142. 

3.  Two  Mortgages. — Washington  Bldg.,  etc., 
Assoc.  v.  Beaghen,  27  N.  J.  Eq.  Q8;.Hoboken 
Bldg.  Assoc.  v.  Martin,  13  N.  J.  Eq.  427;  Me- 
chanics' Bldg.,  etc.,  Assoc.  v.  Conover,  14 
N.  J.  Eq.  219;  Red  Bank  Mut.  Bldg..  etc., 
Assoc.  v.  Patterson,  27  N.  J.  Eq.  223;  Phil- 
lipsburg  Mut.  Loan,  etc..  Assoc.  v.  Hawk,  27 
N.  J.  Eq.  355,  which  holds  also  that  the  equity 
is  not  defeated  by  a  levy  on  the  stock  under 
a  judgment  against  the  mortgagor. 

When  the  second  mortgagee  subsequently 
obtains  an  absolute  deed  from  the  mortgagor, 
the  association  must  first  come  upon  the 
stock,  and  the  equities  in  favor  of  the  sub- 
sequent creditors  are  not  affected  by  the  in- 
tervention of  judgment  creditors.  Herbert 
■v.  Mechanics'  Bldg.,  etc.,  Assoc.,  17  N.  J. 
Eq.  497,  90  Am.  Dec.  601. 

Where,  however,  the  building  association, 
holding,  besides  a  mortgage  upon  the  bor- 
rower's land,  an  assignment  of  his  stock  as 
collateral  to  his  mortgage,  released  the  stock, 
with  actual  notice  of  the  existence  of  a  sub- 
sequent mortgage  on  the  land,  it  was  held 
that  the  prior  mortgage  was,  so  far  as  the 
right  of  the  subsequent  mortgage  was  con- 
cerned, satisfied  to  the  extent  of  the  value  of 
the  stock.  Washington  Bldg.,  etc.,  Assoc. 
v.  Beaghen,  27  N.  J.  Eq.  99. 

4.  Association  Holding  Separate  Mortgages  on 
Two  Parcels.  —  Reilly  v.  Mayer,  12  N.  J.  Eq. 
55,  which  held  that  where  a  person  executed 
a  mortgage  on  two  lots  to  an  association,  and 
assigned  to  it  as  collateral  security  five  shares 
of  the  stock,  and  afterwards  gave  the  com- 


plainant a  mortgage  on  one  of  the  lots,  and 
then  assigned  his  interest  in  the  stock  to 
third  persons,  the  complainant  might  require 
the  association  to  sell  first  the  lot  which  was 
exclusively  embraced  in  its  mortgage,  but 
could  not  compel  the  appropriation  of  the 
stock  to  the  payment  of  the  first  mortgage. 

On  the  general  doctrine  of  marshaling,  see 
Central  Bldg.  Assoc.  v.  Schmitt,  12  W.  N. 
C.  (Pa.)  239. 

6.  Joint  Note. — Massey  v.  Citizens'  Bldg., 
etc.,  Assoc.,  22  Kan.  624. 

6.  See  the  titles  Marshaling  Assets;  Sub- 
rogation. 

7.  Injunction!. — Kelly  v.  Accommodation 
Sav.  Fund.,  etc.,  Assoc.,  2  Phila  (Pa.)  237. 

8.  Premium  Defined. — "A  premium  is  a 
bonus  which  a  borrowing  member  agrees  to 
pay  for  the  privilege  of  having  money  ad- 
vanced to  him.  It  is  in  effect  the  difference 
between  the  par  value  of  his  stock  and  the 
actual  amount  advanced  to  him.  It  repre- 
sents the  amount  he  is  willing  to  sacrifice  in 
order  to  anticipate  the  ultimate  value  of 
his  stock  by  obtaining  the  immediate  use  of 
the  money  which  the  stock  will  be  worth  to 
him  at  winding  up."  Rosenthal's  Manual 
for  Building  Associations  (2d  ed.),  p.  91. 

Bonus. — The  word  "bonus"  is  used  as  a 
synonym  of  "  premium."  Stat.  6  and  7  Will. 
IV.,  c.  32,  §  2. 

9.  Sullivan  v.  Jackson  Bldg.,  etc..  Assoc., 
70  Miss.  94,  where  the  court,  by  Woods, 
J.,  said:  "[A  premium]  represents  the  dis- 
count agreed  to  be  made  upon  the  future 
and  uncertain  dividends  of  appellant's  shares 
of  stock  in  the  association.  It  is  the  differ- 
ence estimated  by  the  association  and  its  bor- 
rowing member  between  the  par  value  of  the 
member's  shares  of  stock  and  their  present 
real  value.  It  is  the  bonus  which  appellant 
might  lawfully  agree  to  pay  for  a  present  ad- 
vancement in  cash  of  a  sum  certain  for  the 
virtual   transfer   to  the  association  of  his 
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iti  Nature — Not  Usurious. — Following  out  this  idea,  it  has  been  said  that  the 
premium  is  not  interest,1  nor  within  the  usury  law.2  Hence  a  statute  pro- 
viding for  premiums  does  not  come  within  a  constitutional  provision  prohib- 
iting special  and  local  laws  regulating  the  rate  of  interest.3  It  certainly  is 
not  a  part  of  the  principal  advanced,4  and  has  been  held  not  to  be  a  deduc- 
tion of  the  money  of  the  borrower,  nor  a  prepayment  of  the  loan.5  For  pur- 
poses of  convenience,  however,  it  is  treated  as  a  deduction.6 

Sometimes  Held  to  be  Interest. — The  authorities  that  adopt  the  theory  that  the 
building-association  advancement  is  a  loan  proper  regard  the  premium  as  in 
the  nature  of  interest,7  and  hold  that,  in  the  absence  of  statutory  authority,  the 
contract  is  tainted  with  usury  if  the  effect  of  the  premium  is  to  give  a  greater 
amount  than  that  allowed  by  law.s    This  is  the  case  if  a  premium  is  provided 


shares  of  stock,  which  in  the  final  winding  up 
of  its  affairs  may  realize  the  sum  actually 
received  by  the  member,  together  with  the 
premium  bid,  or  which  may  not." 

1.  Ex  p.  Bath,  51  L.  T.  N.  S.  520;  Ex  p. 
Bath,  27  Ch.  Div.  509. 

2.  Sullivan  v.  Jackson  Bldg.,  etc.,  Assoc., 
70  Miss.  94,  citing  2  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  604;  Latchford's  Succession,  42 
La.  Ann.  529. 

3.  McLaughlin  v.  Citizens'  Bldg.,  etc., 
Assoc.,  62  Ind.  264;  Shaffrey  v.  Working- 
men's  Sav.,  etc..  Assoc.,  64  Ind.  600. 

4.  Ricks  v.  Durant  Bldg.,  etc.,  Assoc. 
(Miss.  1895),  18  So.  Rep.  359;  Flounders  v. 
Havvley,  78  Pa.  St.  45. 

5.  Held  Not  Part  of  Loan. — Sullivan  v.  Jack- 
son Bldg.,  etc.,  Assoc.,  70  Miss.  94,  where  the 
court,  by  Woods,  J.,  said:  "[The  premium] 
is  not  a  deduction  of  money  belonging  to 
him,  for  at  the  time  of  the  transaction  appel- 
lant had  only  a  future  interest  in  the  associa- 
tion's earnings  and  accumulations.  It  is  not 
a  prepayment  of  that  amount  by  appellant, 
for  the  premium  *  *  *  will  be  paid,  if  at 
all,  when  the  sum  advanced  is  repaid." 

To  the  same  effect  is  Watkins  v.  Working- 
men's  Bldg.,  etc.,  Assoc.,  97  Pa.  St.  514, 
where  the  court,  by  Paxson,  J.,  in  answer  to 
a  claim  by  the  defendant  in  a  judgment  which 
had  been  given  by  him  as  borrower  to  a 
building  association,  and  which  embraced 
the  whole  debt — principal,  premium,  and  in- 
terest— said:  "  It  is  a  mistake  to  suppose,  as 
was  claimed  by  the  defendant,  that  he  has 
paid  the  premium.  He  only  promised  to  pay 
it.  It  was  inserted  in  the  judgment  note, 
and  is  now  being  collected." 

But  in  Low  St.  Bldg.  Assoc.  No.  6  v. 
Zucker,  48  Md.  452,  the  transaction  is  thus 
described:  "The  association  proposes  to  sell 
to  the  shareholder  the  right  of  presently  re- 
ceiving the  fixed  value  of  the  shares,  upon 
being  allowed  a  certain  deduction  from  the 
amount,  commonly  called  a  bonus,  it  being 
in  fact  a  deduction  made  at  the  time,  and  the 
shares  thus  discounted  or  redeemed  are  to  be 
paid  for  by  the  continuance  of  the  subscrip- 
tion, and  payment  of  weekly  dues,  and 
fines,  if  any  incurred,  until  the  required 
amount  shall  be  raised  to  pay  each  unre- 
deemed shareholder  the  fixed  value  of  his 
shares  in  full." 

6.  Treated  as  a  Deduction. — Wrigley's  Work- 
ingmen's  Way  to  Wealth,  p.  67. 
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Where  a  statute  authorized  associations 
"  to  loan  money  upon  such  interest  as  may 
be  prescribed  by  law  for  any  period  of  time, 
and  upon  such  premiums  or  bonus  as  mav  be 
agreed  upon  by  the  association  and  the  bor- 
rower, and  in  all  cases  to  deduct  the  interest 
and  bonus,  or  either  of  them,  in  advance,"  it 
was  held  that  the  power  conferred  must  be 
strictly  construed,  and  that  it  only  protected 
the  association  when  the  bonus  was  actually 
deducted  in  advance;  therefore,  the  associa- 
tion had  no  right  to  make  a  loan  of  one 
thousand  dollars  and  add  the  agreed  bonus 
of  two  hundred  and  fifty  dollars,  taking  a 
note  and  mortgage  for  the  sum  of  one  thou- 
sand two  hundred  and  fifty  dollars,  instead 
of  deducting  the  bonus  and  giving  the  bor- 
rower seven  hundred  and  fifty  dollars.  Bir- 
mingham v.  Maryland  Land,  etc..  Assoc.,  45. 
Md.  541. 

7.  Sometimes  Held  to  be  Interest. — Interna- 
tional Bldg.,  etc.,  Assoc.  v.  Biering,  86  Tex. 
476;  Abbott  v.  International  Bldg.,  etc..  As- 
soc., 86  Tex.  467  (overruling  International 
Bldg.,  etc.,  Assoc.  v.  Abbott,  85  Tex.  220), 
where  the  court,  by  Brown,  A. J.,  said:  "  The 
premium  bid  for  the  privilege  of  borrowing 
was  a  disguise  for  unlawful  interest,  and  in 
fact  was  a  sum  to  be  paid  for  the  use  of  money, 
in  addition  to  the  specified  rate  of  interest; 
and  if  the  rate  charged  as  interest  and  the 
premium  amounted  to  more  than  twelve  per 
cent,  per  annum,  the  contract  is  usurious." 

8.  Usury. — Citizens'  Security,  etc.,  Co.  v. 
Uhler,  48  Md.  455;  Geiger  v.  Eighth  German 
Bldg.  Assoc.,  58  Md.  569;  Reiser  v.  William 
Tell  Sav.  Fund  Assoc.,  39  Pa.  St.  137;  Colum- 
bia Bldg.,  etc.,  Assoc.  v.  Bollinger,  12  Rich. 
Eq.  (S.  Car.)  124,  78  Am.  Dec.  463;  Inter- 
national Bldg.,  etc.,  Assoc.  v.  Mayers  (Tex. 
Civ.  App.  1894),  25  S.  W.  Rep.  1132;  Inter- 
national Bldg.,  etc.,  Assoc.  v.  Biering,  S6 
Tex.  484,  where  the  court,  by  Brown,  A.J., 
said:  "  It  is  urged  that  the  premium  was 
paid  for  the  privilege  of  borrowing.  The 
privilege  of  borrowing  is  nothing  more  nor 
less  than  the  right  to  use  the  money.  The 
highest  bidder  at  an  auction  sale  has  the 
privilege  to  own  the  property  sold,  but  the 
consideration  of  the  price  paid  is  the  owner- 
ship of  property.  It  is  quite  too  clear  for 
argument  that  the  plan  adopted  was  but  a 
device  by  which  it  was  attempted  to  secure 
for  the  use  of  money  loaned  a  price  greater 
than  that  allowed  by  law." 
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for  over  and  above  legal  interest,  or  if  the  premium  apportioned  among  the 
years  which  must  elapse  during  the  possible  life  of  the  association  or  series 
raises  the  rate  above  the  legal  rate.  In  reckoning  this  possible  time  no  account 
is  taken  of  interest,  but  the  time  required  to  bring  the  shares  to  par  by  the 
payment  of  dues  alone  is  considered.1 

A  Lump  Sum. — The  premium  is  ordinarily  a  lump  sum,  as  a  certain  percent- 
age on  the  loan,  and  it  has  been  held  that  it  must  be  such  a  sum,  not  merely 
increased  interest.8    This  has,  however,  been  denied.3 

Authority  to  Keceive  Premium. — If  the  premium  is  paid  to  one  who  is  an  officer 
and  agent  of  the  association,  it  will  be  presumed  that  he  is  acting  within  the 
scope  of  his  authority,  and  the  association  will  be  liable  for  any  results  that 
may  follow  if  the  action  is  illegal.4 

Legalized  by  statute. — Premiums  may  be  legalized  by  statute,  either  in  express 
terms  5  or  by  authorizing  the  auctioning  of  funds.6 

Recovery  on  Repayment  of  Loan. — The  premium  cannot  be  recovered  by  the  bor- 
rower on  repayment  unless  specially  provided,  and  such  provisions  are  to  be 
strictly  construed.  A  rebate  of  a  certain  amount  for  each  unexpired  year  does 
not  give  a  right  to  a  rebate  for  parts  of  a  year.7 

2.  Minimum  Premiums. — It  has  been  held  that,  under  a  statute  or  by-law  pro- 
viding that  the  right  to  loans  is  to  be  determined  by  bidding  among  the  mem- 
bers, an  association  has  no  right  to  fix  a  minimum  premium  below  which  no 
bid  for  a  loan  will  be  received,  and  that  the  bidding,  in  order  to  be  lawful,  must 


1.  Abbott  v.  International  Bldg.,  etc.,  As- 
soc., 86  Tex.  467. 

2.  A  Lump  Sum. — Mechanics',  etc.,  Mut. 
Sav.  Bank,  etc.,  Assoc.  v.  Wilcox,  24  Conn. 
147,  where  the  court,  by  Waite,  C.J.,  in  con- 
struing a  statute  providing  that  a  building 
and  loan  association  might  receive,  "  in  ad- 
dition to  the  legal  rate  of  interest,  paid  as 
aforesaid,  such  a  bonus  as  the  parties  in 
each  case  might  agree  upon,"  said  of  the 
word  "  bonus,"  as  thus  used,  that  it  "  meant 
something  definite;  something  distinct  and 
independent  of  the  interest,  in  the  ordinary 
acceptation  of  that  term;  a  definite  sum  for  a 
loan  for  a  specified  time,  and  not  anything 
which  the  parties  in  their  contract  might 
choose  to  denominate  a  bonus."  The  court 
held,  therefore,  that  an  agreement  to  pay  a 
bonus  of  three-quarters  of  a  cent  a  month 
was  a  mere  agreement  to  pay  additional  in- 
terest, and  the  full  rate  being  above  that 
allowed  by  law,  the  contract  was  usurious. 

To  the  same  effect  is  Mechanics',  etc.,  Mut. 
Sav.  Bank,  etc.,  Assoc.  v.  Meriden  Agency 
Co.,  24  Conn.  159. 

3.  Bonus  in  Form  of  Interest  Allowed. — Canada 
Permanent  Bldg.,  etc.,  Soc.  v.  Harris,  16  U. 
C.  C.  P.  54,  which  held  that  the  bonus  allowed 
by  statute,  in  addition  to  the  interest,  may 
take  the  form  of  an  increased  rate  of  in- 
terest. 

A  mortgage  for  advances  need  not  express 
how  much  of  the  interest  reserved  is  by  way 
of  bonus,  and  how  much  interest  proper.  Free- 
hold Permanent  Bldg.,  etc.,  Soc.  v.  Choate,  18 
Grant's  Ch.  (U.  C.)  412. 

4.  Dime  Sav.  Institution  v.  Mulford,  31  N. 
J.  Eq.  99. 

6.  Statutes  Authorizing  Premiums.  —  Mont- 
gomery Mut.  Bldg.,  etc.,  Assoc.  v.  Robinson, 
69  Ala.  413;  West  Winsted  Sav.  Bank,  etc., 
Assoc.  v.  Ford,  27  Conn.  282,  71  Am.  Dec. 
66;  West  Winsted  Sav.  Bank,  etc.,  Assoc.  v. 
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Rice,  27  Conn.  293;  Concordia  Sav.,  etc.,  As- 
soc. v.  Read,  93  N.  Y.  474,  4  Am.  &  Eng. 
Corp.  Cas.  175. 

Where  the  act  under  which  a  building  as- 
sociation wasorganized  has  been  repealed, and 
another  act  substituted  therefor  prohibiting 
the  taking  of  premiums  on  loans,  the  passage 
of  another  act  adding  to  such  substituted  act 
the  right  to  take  premiums  will  authorize 
such  association  to  take  premiums  on  loans 
without  reorganizing  under  the  latter  act. 
People's  Bldg. ,  etc.,  Assoc.  v.  Furey,  41  N. 
J.  Eq.  410. 

Banking  Powers. — Such  a  statute  does  not 
violate  a  constitutional  prohibition  of  the 
creation  of  corporations  with  banking  and 
discounting  privileges.  Sweeney  v.  El  Paso 
Bldg.,  etc.,  Assoc.  (Tex.  Civ.  App.  1894),  26 
S.  W.  Rep.  290;  Blakeley  v.  El  Paso  Bldg., 
etc.,  Assoc.  (Tex.  Civ.  App.  1894),  26  S.  W. 
Rep.  292. 

6.  Auctions  Authorized. — Security  Loan  As- 
soc. v.  Lake,  69  Ala.  463,  1  Am.  &  Eng. 
Corp.  Cas.  418. 

7.  Recovery  on  Repayment  of  Loan. — Sher- 
man Bldg.  Assoc.  v.  Rock,  9  Phila.  (Pa.)  75. 
But  see  Livingston  Loan,  etc.,  Assoc.  v. 
Drummond  (Neb.  1896).  68  N.  W.  Rep. 
375- 

Association  Estopped  as  to  Amount  of  Pre- 
mium.—  Where  a  member  of  a  building  and 
loan  association  bids  twenty-five  per  cent, 
premium  for  a  loan  of  ten  thousand  dollars, 
if  the  association,  by  the  report  of  its  com- 
mittee to  whom  the  application  for  the  loan 
was  referred,  and  by  its  computation  of  the 
interest  charged,  and  its  bill  to  foreclose  a 
mortgage  given  to  secure  the  loan,  treats  the 
net  amount  of  the  loan  at  eight  thousand 
dollars,  it  cannot  claim  in  foreclosure  that 
the  premium  was  to  be  two  thousand  five 
hundred  dollars.  Mutual  Bldg.,  etc.,  Assoc. 
v.  Tascott,  143  111.  305. 
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be  free.1  Where,  however,  the  statutes  make  no  provision  for  awarding  the 
loan  by  competitive  bidding,  a  loan  made  without  bidding  is  valid.8 

3.  Interest  on  Premiums — Not  Allowed. — As  the  premium  is  not  a  part  of  the 
loan,  interest  should  not  be  charged  upon  it;  3  and  if  such  interest  is  exacted 
and  brings  the  rate  above  the  legal  rate,  there  is  usury.4  A  statute  allowing 
premiums,  and  providing  that  taking  them  shall  not  constitute  usury,  is  gener- 
ally held  not  to  permit  interest  on  such  premiums.5 

Interest  Allowed  on  Premiums. — The  contrary  view,  however,  has  been  taken  by 
courts  of  high  authority.0 


1.  Minimum  Premiums  Held  Unlawful. — State 
v.  Greenville  Kldg.,  etc.,  Assoc.,  29  Ohio  St. 
92;  State  v.  Oberlin  Bldg.,  etc.,  Assoc.,  35 
Ohio  St.  258;  Bates  v.  People's  Sav.,  etc., 
Assoc.,  42  Ohio  St.  655;  Stiles's  Appeal,  95 
Pa.  St.  122;  McCauley  v.  Workingman's 
Bldg.,  etc.,  Assoc.,  97  Tenn.  421;  Post  v. 
Mechanics'  Bldg.,  etc.,  Assoc. ,97  Tenn.  408. 

In  Stiles's  Appeal,  95  Pa.  St.  122,  the  court, 
by  Sharswood,  C.  J.,  said:  "  They  [building 
associations]  are  bound  to  offer  all  that  is  in 
the  treasury  to  open  competition,  so  that  the 
members  may  obtain  the  loan  at  a  low  pre- 
mium if  there  should  be  no  bid  at  a  higher. 
The  practical  operation  of  such  institutions  is 
that  wherever  the  member  procures  a  loan  at 
a  premium  below  the  average  of  the  premi- 
ums for  the  whole  time  the  association  has  to 
run,  he  is  to  that  extent  a  gainer;  where  his 
loan  is  at  a  premium  higher  than  the  average, 
he  is  to  that  extent  a  loser.  This  is  a  most 
valuable  feature  in  such  associations,  and 
hence  the  great  importance  of  maintaining  the 
principle  of  free  competition  in  the  bids. 
Where  the  member  is  told  that  there  is  a 
minimum  premium  below  which  loans  will  not 
be  made,  he  must  offer  that  amount  for  the 
loan,  whether  any  other  one  offers  or  not.  If 
no  offer  to  that  amount  is  made,  the  money 
remains  in  the  treasury  without  investment. 
It  is  evident  in  this  way  that  the  members  who 
are  not  borrowers  will  obtain  a  very  undue 
advantage  over  the  members  who  are  borrow- 
ers. The^e  institutions  are  liable,  like  every- 
thing else  human,  to  abuse,  and  we  are  bound 
to  guard  them  carefully  from  being  perverted 
into  mere  contrivances  by  which  capitalists 
can  evade  the  laws  against  usury.  So  the 
legislature  evidently  intended  they  should  be 
by  the  act." 

Even  where  the  association  is  given  power 
to  make  regulations  as  to  the  forms  of  loans, 
it  cannot  establish  a  minimum  premium. 
State  v.  Greenville  Bldg.,  etc.,  Assoc.,  29 
Ohio  St.  92,  where  the  court,  by  Gilmore, 
J.,  said:  "When  there  is  little  or  no  compe- 
tition, and  a  member  bids  a  merely  nominal 
premium  for  the  precedence,  and  there  is  no 
higher  bid  by  any  other  member  or  depositor, 
he  is  entitled  to  the  loan  at  such  nominal  pre- 
mium, and  the  board  of  directors  cannot  re- 
fuse it  if  sufficient  security  is  properly  ten- 
dered." 

The  Mere  Existence  in  the  Association  of  a  Rule 

fixing  a  minimum  premium  will  not  enable  the 
borrower  to  evade  his  obligation,  unless  his 
particular  obligation  has  been  affected  there- 
by. Orangeville  Mut.  Sav.  Fund,  etc.,  Assoc. 
v.  Young,  9  W.  N.  C.  (Pa.)  251. 


2.  New  Jersey  Bldg.,  etc.,  Co.  v.  Bachelor, 
54  N.  J.  Eq.  600,  607. 

3.  No  Interest  on  Premiums. — Harvey  v.  Mu- 
nicipal Permanent  Invest.  Bldg.  Soc,  26  Ch. 
Div.  273;  Baltimore  Permanent  Bldg.,  etc., 
Soc.  v.  Taylor,  41  Md.  409;  Oak  Cottage  Bldg. 
Assoc.  No.  2  v.  Eastman,  31  Md.  561;  Geiger 
v.  Eighth  German  Bldg.  Assoc.,  58  Md.  569; 
Forrest  City  United  Land,  etc.,  Assoc.  v.  Gal- 
lagher, 25  Ohio  St.  208;  Risk  v.  Delphos  Bldg., 
etc.,  Assoc.,  3r  Ohio  St.  517;  Edelin  v.  Pas- 
coe,  22  Gratt.  (Va.)826. 

4.  Interest  on  Premiums  Held  Usury. — Lincoln 
Bldg.,  etc.,  Assoc.  v.  Graham,  7  Neb.  173; 
Jackson  v.  Cassidy,  68  Tex.  282,  which  held 
that  a  contract  calling  for  six  per  cent,  on  five 
hundred  dollars,  the  nominal  amount  of  the 
loan,  as  it  amounted  to  more  than  the  legal 
rate  of  twelve  per  cent,  on  the  amount  actually 
received,  was  usurious. 

5.  Effect  of  Statute  Allowing  Premiums. — A 
statute  providing  that  building-association 
loans  "  shall  not  be  construed  or  held  to  be 
usurious  by  reason  of  any  fines  or  premiums 
for  the  right  of  preference  in  taking  such 
loans,  paid  in  addition  to  the  legal  rate  of  in- 
terest," does  not  allow  interest  on  premiums. 
Hawkeye  Ben.,  etc.,  Assoc.  v.  Blackburn,  48 
Iowa  385,  affirmed  in  Burlington  Mut.  Loan 
Assoc.  v.  Heider,  55  Iowa  424. 

Interest  cannot  be  charged  on  premiums 
even  if  the  statute  allows  a  building  associa- 
tion to  stipulate  and  receive  a  rate  of  interest 
higher  than  the  ordinary  legal  rate  "for  any 
money  advanced  or  loaned  "  by  it.  The  pre- 
mium is  not  money  advanced  or  loaned.  Sul- 
livan v.  Jackson  Bldg.,  etc.,  Assoc..  70  Miss. 
94,  citing  2  Am.  and  Eng.  Encyc.  of  Law  (rst 
ed.)  604.  To  the  same  effect  is  Goodman  v. 
Durant  Bldg.,  etc.,  Assoc.,  71  Miss.  310. 

6.  Interest  on  Premium  Held  Legal. — Where 
the  statute  provides  that  no  premiums  shall 
be  deemed  usurious,  an  agreement  by  a  bor- 
rowing member  that  the  premium  shall  be  de- 
ducted from  the  sum  loaned,  and  the  balance 
only  be  paid  him  in  cash,  and  that  he  will  pay 
interest  on  the  whole  sum  loaned,  is  valid. 
Bowen  v.  Lincoln  Bldg.,  etc.,  Assoc.,  51  N. 
J.  Eq.  272. 

Amount  of  Interest-bearing  Premium  Bead- 
justed  Annually. — Where  the  statute  allowed 
premiums  and  exempted  them  from  the  usury 
law,  and  the  by-laws  of  a  building  association, 
fixing  the  terms  on  which  a  borrowing  mem- 
ber might  pay  up  the  loan  before  the  maturity 
of  his  stock,  provided  that  he  "  be  charged 
with  total  amount  of  loan  and  premium,  and 
credited  with  one-ninth  of  the  premium 
for  each  whole  unexpired  year,  up  to  the 
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May  be  Allowed  by  statute. — The  statutes  frequently  allow  interest  to  be  charged 
upon  premiums  ; 1  but  the  granting  of  permission  by  statute  to  charge  interest  on 
sums  "  paid  or  advanced  "  gives  no  authority  to  exact  interest  on  premiums.* 

XIV.  Usury — 1.  In  General. — The  question  of  whether  or  not  the  usual  oper- 
ations of  building  associations  are  usurious  has  been  already  considered.3 

Substance,  and  Not  Form,  the  Criterion. — The  general  principle  of  the  law  of  usury, 
that  the  mere  form  of  the  contract  will  be  disregarded,  and  that  the  court  will 
look  at  the  substance  of  the  transaction,  holds  true  here.4 

Combining  Dues  and  Interest. — Hence  the  usury  law  cannot  be  successfully  evaded 
by  combining  dues  and  interest  in  one  payment,  but  the  tribunal  will  deter- 
mine from  the  evidence  what  proportion  of  the  payment  should  be  attributed  to 
each.5     Such  combinations  are  not  necessarily  illegal,  however.** 

Question  of  Fact. — The  existence  or  nonexistence  of  usury  is  a  question  for 
the  jury.7 

Burden  of  Proof. — The  burden  of  proving  usury  is  on  the  one  alleging  it.8 
How  Usury  Determined. — In  determining  the  question,  stock  payments  are  to  be 
disregarded.9  The  amount  legally  collectible  under  the  contract  read  as  a 
whole  is  to  be  considered.10  Thus  if  a  nominal  rate  of  interest,  in  fact  usurious, 
is  reserved,  but  the  constitution  and  by-laws,  which  are  expressly  made  part  of 
the  contract,  prevent  the  collection  of  more  than  the  legal  rate,  there  is  no 
usury.11 


ninth  year  [the  basis  of  the  loan],  together 
with  dues  and  interest,  or  profit  on  said  dues, 
as  the  case  may  be,"  the  borrower  in  settle- 
ment should  be  charged  with  interest  during 
the  first  year  on  the  whole  premium,  during 
the  second  year  on  eight-ninths,  during  the 
third  year  on  seven-ninths,  and  so  on.  Fitz- 
gerald v.  Hennepin  County  Catholic  Bldg., 
etc.,  Assoc.,  56  Minn.  424. 

1.  Statute  Authority.  —  Montgomery  Mut. 
Bldg.,  etc.,  Assoc.  v.  Robinson,  69  Ala.  413,  con- 
struing Alabama  Acts  1866-67,  P-  4r4;  Sulli- 
van Jackson  Bldg.,  etc.,  Assoc.,  70  Miss. 
104;  Concordia  Sav.,  etc.,  Assoc.  v.  Read,  93 
N.  Y.  474,  4  Am.  &  Eng.  Corp.  Cas.  175;  As- 
sociation v.  Neurath,  2  W.  N.  C.  (Pa.)  95. 

2.  Baltimore  Permanent  Bldg.,  etc.,  Soc.  v. 
Taylor,  41  Md.  409. 

3.  See  supra,  this  title,  The  Building  Asso- 
ciation Loan — Nature  of  the  Transaction. 

4.  Usury — Form  of  Contract  Immaterial. — In- 
ternational, Bldg.,  etc.,  Assoc.  v.  Biering,  86 
Tex.  484. 

In  Mills  v.  Salisbury  Bldg.,  etc.,  Assoc.,  75 
N.  Car.  292,  the  court,  by  Reade,  J.,  said: 
"  We  know  of  no  device  or  cover  by 
which  these  associations  can  take  from  those 
who  borrow  their  monev  more  than  the  legal 
rate  of  interest,  without  incurring  the  penal- 
ties of  our  usury  laws.  Calling  the  borrower 
a  '  partner,'  or  substituting  '  redeeming  ' 
for  '  lending,'  or  '  premium  or  bonus  '  for  an 
amount  which  they  profess  to  have  advanced 
and  yet  withhold,  or  '  dues  '  for  '  interest,'  or 
any  like  subterfuges,  will  not  avail.  We  look 
at  the  substance."  See  also  Vann  v.  Fayette- 
ville  Bldg.,  etc.,  Assoc.,  75  N.  Car.  494. 

5.  Dues  and  Interest  Combined. — Waverly 
Mut.,  etc.,  Bldg.  Assoc.  v.  Buck,  64  Md. 
338.  If  the  phrase  "  this  payment  is  for  inter- 
est, expenses, "etc.,  is  em  ployed,  the  court  will 
look  further  into  the  transaction  and  deter- 
mine whether  or  not  the  contract  is  usurious. 
In  general,  interest  and  dues,  being  distinct 
obligations,  should  not  be  united.    See  also 


Peter's  Bldg.  Assoc.  No.  5  v.  Jaecksch,  51  Md. 
201. 

6.  Parker  v.  Butcher,  L.  R.  3  Eq.  762. 

7.  Usury  a  Question  for  Jury. — Butler  v.  Mu- 
tual Aid,  etc.,  Co.,  94  Ga.  562;  Canada  Per- 
manent Bldg.,  etc.,  Soc.  v.  Harris,  16  U.  C. 
C.  P.  54- 

It  is  therefore  proper  to  leave  to  the  jury 
to  determine  whether  the  object  of  the  organ- 
ization is  the  "  accumulation  of  a  fund  by 
monthly  subscriptions  or  savings  of  the  mem- 
bers thereof,  to  assist  them  in  procuring  for 
themselves  such  real  estate  as  they  may  deem 
proper,"  or  a  mere  device  to  evade  the  usury 
laws.  Parker  v.  Fulton  Loan,  etc.,  Assoc., 
46  Ga.  166;  Shannon  v.  Dunn,  43  N.  H.  194. 

8.  Van  Pelt  v.  Home  Bldg.,  etc..  Assoc., 
79  Ga.  439,  19  Am.  &  Eng.  Corp.  Cas.  66. 

9.  Stock  Payments  Disregarded. — Mulloy  v. 
Fifth  Ward  Bldg.  Assoc.,  2  MacArthur  (D. 
C.)  594;  Abbott  v.  International  Bldg.,  etc., 
Assoc.,  86  Tex.  467;  City  Bldg.,  etc..  Assoc. 
v.  Fatty,  1  Abb.  App.  Dec.  (N.  Y.)347. 

Such  payments  are  not  made  for  the  use  of 
money,  but  to  acquire  an  interest  in  the  nature 
of  a  partnership  interest  in  the  property  of 
the  association.  Tilley  v.  American  Bldg., 
etc.,  Assoc.,  52  Fed.  Rep.  618,  40A1T1.  &  Eng. 
Corp.  Cas.  375. 

An  agreement  to  pay  dues  in  a  terminating 
society  so  long  as  it  lasts,  in  addition  to  inter- 
est, is  not  void  for  usury.  Merrill  v.  Mclntire, 
13  Gray  (Mass.)  157. 

10.  Taylor  v.  Van  Buren  Bldg.  Assoc.,  56 
Ark.  340. 

11.  By-laws  Preventing  Usury  —  Controlling 
Terms  of  Mortgage.  —  Thus  where  the  constitu- 
tion and  by-laws,  which  are  made  part  of  the 
contract  of  lending,  provide  that  on  final  set- 
tlement the  interest  shall  not  exceed  a  certain 
legal  rate,  the  fact  that  the  mortgage  pro- 
vides for  a  higher  and  usurious  rate  does  not 
affect  the  validity  of  the  contract,  since  the 
member,  on  the  winding  up  of  the  series,  need 
only  surrender  a  sufficient  amount  of  his  stock 
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Monthly  Interest — Incidental  Charget — Fines. — Agreements  for  monthly  payments 
of  interest,1  or  for  the  payment  of  incidental  charges,  as  searches  of  title,  are 
not  usurious  ;  2  nor  do  fines  contravene  the  usury  law.3 

Unlawful  Interest  on  Default.- — If  the  contract  carried  out  according  to  its  terms 
is  legal,  it  is  immaterial  that  a  usurious  rate  of  interest  may  follow  a  default.4 

Law  of  Place. — The  usury  law  of  the  place  of  the  contract  governs.5 

2.  Effect  of  Usury  on  the  Contract. — Unless  special  statutes  restrict  the 
operation  of  usury  laws  usurious  interest  cannot  be  collected,  but  the  associa- 
tion is  restricted  to  a  recovery  of  the  sum  loaned  and  legal  interest,6  and  the 
security  will  stand  for  that  amount  only.7  By  statute,  however,  the  whole 
debt  is  sometimes  avoided. 

Usurious  Payments  Applied  on  Principal. — Payments  of  usurious  interest,  even  if 
made  expressly  as  such,  will  be  applied  on  the  principal.8  If  more  in  amount 
than  the  principal,  the  excess,  and  the  excess  only,  will  be  applied  on  the  stock 
liability.9 

Who  may  Set  Up  Usury. — The  claim  of  usury  cannot  be  made  by  the  association 
when  sued  on  its  contract.10  It  can  be  set  up  only  by  the  borrower,  his  heirs 
or  representatives.11  The  assignee  of  the  equity  of  redemption  cannot  take 
advantage  of  it.12  nor,  it  has  been  held,  can  one  who  has  bought  the  property 
agreeing  to  pay  the  mortgage  debt  as  a  part  of  the  consideration.13 

After  Default. — The  defendant  may  set  up  usury  even  after  suffering  a  default 
in  a  suit  on  the  contract.14 

Not  Purged  by  Release. — A  usurious  contract  is  not  purged  by  a  release  made 


to  cover  the  sum  advanced  and  the  lower  rate 
of  interest.  Thompson  v.  Gillison,  28  S.  Car. 
534,  22  Am.  &  Eng.  Corp.  Cas.  615. 

1.  Red  Bank  Mut.  Bldg.,  etc.,  Assoc.  v. 
Patterson,  27  N.  J.  Eq.  223. 

2.  Incidental  Charges.  —  Hoboken  Bldg. 
Assoc.  v.  Martin,  13  N.  J.  Eq.  427. 

Stipulations  that  the  mortgagor  shall  pay 
conveyancing  expenses,  ground  rent,  taxes, 
and  insurance,  will  not  render  the  loan  usu- 
rious. Manner  v.  Greensboro  Bldg.,  etc., 
Assoc.,  78  N.  Car.  188. 

3.  Clarksville  Bldg.,  etc.,  Assoc.  v.  Ste- 
phens, 26  N.  J.  Eq.  351. 

4.  Higher  Interest  on  Default. — Hence  if  the 
contract,  if  carried  out  on  both  sides,  results 
in  the  imposition  of  interest  at  a  legal  rate, 
the  fact  that  it  is  provided  in  the  mortgage 
that  the  face  of  the  loan  shall  be  due  on  de- 
fault of  any  payment,  and  that  a  power  of 
sale  is  given  to  be  exercised  in  that  event, 
the  happening  of  which  would  give  the  asso- 
ciation a  higher  rate  of  interest,  does  not 
render  the  contract  usurious,  the  excess  being 
in  the  nature  of  liquidated  damages.  Holmes 
v.  Smythe,  100  111.  422. 

5.  Law  of  Place. — Rowland  v.  Old  Dominion 
Bldg.,  etc.,  Assoc.,  115  N.  Car.  825,  which 
holds  that  where  the  borrower  applies  for  a 
loan  at  his  home,  where  there  is  a  local 
board  of  managers,  where  the  money  is  paid 
over,  and  where  the  security  is  situated,  the 
law  governing  the  contract  is  that  of  his 
domicil. 

A  foreign  building  association  cannot  en- 
force a  contract  in  a  state  where  it  would  be 
usurious.  Ewing  v.  Toledo  Sav.  Bank,  43 
Ohio  St.  31,  10  Am.  &  Eng.  Corp.  Cas. 
447- 

6.  Houser  v.  Hermann  Bldg.  Assoc.,  41  Pa. 
St.  478. 


7.  Pattison  v.  Albany  Bldg.,  etc.,  Assoc., 
63  Ga.  373;  Citizens'  Security,  etc.,  Co.  v. 
Uhler,  48  Md.  455;  Birmingham  v.  Maryland 
Land,  etc.,  Assoc.,  45  Md.  541. 

8.  Usurious  Interest  Applied  to  Principal. — 
El  Paso  Bldg.,  etc.,  Assoc.  v.  Lane,  81  Tex. 
369;  International  Bldg.,  etc.,  Assoc.  v.  Bier- 
ing,  86  Tex.  476. 

And  where  the  company  sues  upon  a  usuri- 
ous contract,  and  the  usurious  interest  pay- 
ments together  with  the  available  stock 
payments  exceed  the  amount  loaned  by  the 
company,  the  defendant  is  entitled  to  judg- 
ment for  the  excess  in  his  favor.  Interna- 
tional Bldg.,  etc.,  Assoc.  v.  Mayers  (Tex.  Civ. 
App.  1S94),  25  S.  W.  Rep.  1132. 

9.  Heady  v.  Bexar  Bldg.,  etc..  Assoc.  (Tex. 
Civ.  App.  1894),  26  S.  W.  Rep.  468. 

10.  International  Bldg.,  etc. .Assoc.  v.  For- 
tassain  (Tex.  Civ.  App.  1893),  23  S.  W.  Rep. 
496. 

11.  Stein  v.  Indianapolis  Bldg.  Loan  Fund, 
etc.,  Assoc.,  18  Ind.  237,  81  Am.  Dec.  353; 
International  Bldg.,  etc.,  Assoc.  v.  Fortassain 
(Tex.  Civ.  App.  1893),  23  S.  W.  Rep.  496. 

Subsequent  Creditor. — But  it  has  been  held 
in  Pennsylvania  that  a  subsequent  creditor 
may  show  usury  in  a  mortgage  in  proceed- 
ings before  the  auditor,  Building  Assoc.  v. 
O'Connor,  3  Phila.  (Pa.)  453;  and  that  the 
purchaser  at  a  sheriff's  sale  may  likewise  set 
up  the  usury,  Link  v.  Germantown  Bldg. 
Assoc.,  89  Pa.  St.  15. 

12.  People's  Sav.  Bank,  etc.,  Assoc.  v.  Col- 
lins, 27  Conn.  142;  Stein  v.  Indianapolis  Bldg. 
Loan  Fund,  etc.,  Assoc.,  18  Ind.  237,  81  Am. 
Dec.  353. 

13.  Burlington  Mut.  Loan  Assoc.  v.  Heider, 
55  Iowa  424. 

14.  Welch  v.  WadsvTorth,  30  Conn.  149,  79 
Am.  Dec.  236. 
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by  the  association  of  the  member's  liability  for  the  excess  of  interest  and  an 
agreement  to  receive  only  legal  interest  thereafter.1 

Compromise. — A  complete  settlement  will,  however,  prevent  the  borrower 
from  availing  himself  of  the  defense.2 

3.  Recovery  of  Usurious  Interest. — While  it  is  generally  true  that  money  paid 
voluntarily  to  a  building  association,  or  any  other  corporation  or  individual,  can- 
not be  recovered,3  this  has  no  application  to  payments  of  a  rate  of  interest 
which  is  prohibited  by  law.  Usurious  interest  may  be  recovered  by  the  bor- 
rower4 in  an  action  of  assumpsit,5  even  though  he  had  full  knowledge  of  the 
fact  and  acted  under  no  compulsion.6 

Doctrine  that  Parties  Are  in  Pari  Delicto.  —  It  has  been  held,  however,  in  opposition 
to  the  current  of  decisions,  that  the  association  and  the  borrower  are  in  pari 
delicto,  and  that  the  recovery  is  to  be  refused  on  that  ground.7 

4.  Exemptions  from  Usury  Law— Their  Validity.— Building  associations  are  often 
exempted  from  the  operation  of  the  usury  law,8  it  being  considered  that  their 
operations  differ  to  such  an  extent  from  the  dealings  between  ordinary  bor- 
rowers and  lenders  as  to  justify  the  legislature  in  making  a  separate  class  of 
them,  and  dealing  with  them  accordingly.9  It  is  hence  generally  held  that  an 
exemption  law  applying  to  building  associations  is  valid,  although  the  consti- 
tution of  the  state  prohibits  local  or  special  laws  regulating  the  rate  of  interest 
on  money,  and  declares  that  special  privileges  shall  not  be  granted  individuals 


1.  El  Paso  Bldg.,  etc.,  Assoc.  v.  Lane,  8i 
Tex.  369. 

2.  Compromise. — Parker  v.  Fulton  Loan, 
■etc.,  Assoc.,  46  Ga.  166. 

Thus  if  the  usurious  interest  is  refunded 
by  the  association,  or  the  member's  account 
credited  with  the  amount,  the  money  or  the 
credit  being  accepted  by  the  member,  the 
contract  is  freed  from  the  taint  of  usury. 
Phillips  v.  Columbus  City  Bldg.  Assoc.,  53 
Iowa  719. 

A  borrower  may,  by  an  agreement  based 
on  a  consideration,  execute  a  release  of  any 
and  all  claims  against  the  association,  and 
such  an  agreement  will  bar  the  recovery  of 
money  paid  as  usurious  interest.  A  reduc- 
tion in  the  amount  of  the  premium  would  be 
such  a  consideration.  International  Bldg., 
etc.,  Assoc.  v.  Fortassain  (Tex.  Civ.  App. 
1893),  23  S.  W.  Rep.  496. 

Estoppel. --A  member  is  estopped  to  assert 
usury  in  a  mortgage  to  an  association  by 
receiving  part  of  the  premium  bid  by  him, 
returned  as  unearned,  and  his  share  of  the 
profits  arising  from  the  interest  paid  by  him- 
self and  others,  including  the  usurious  inter- 
est. Natchez  Bldg.,  etc.,  Assoc.  v.  Shields, 
71  Miss.  630. 

Settlement. — Where  the  law  provided  that 
usury  should  not  be  a  cause  of  action  in  any 
case  where  the  bond,  note,  etc.,  "  has  been 
redeemed  or  settled  in  money  or  other  valu- 
able consideration,  except  that  of  a  renewal 
in  whole  or  in  part  of  the  original  indebted- 
ness," a  case  was  held  within  this  exception 
and  the  contract  usurious  where  one  who  had 
a  certain  number  of  shares  borrowed  on 
usurious  interest,  and  afterwards  in  order  to 
reduce  his  indebtedness  executed  a  new 
mortgage  for  an  advance  on  four  shares. 
Border  State  Perpetual  Bldg.  Assoc.  v. 
Hayes,  61  Md.  600. 

But  the  settlement  must  be  real.  Border 


State  Perpetual  Bldg.  Assoc.  v.  Hilleary,  68 
Md.  52. 

3.  Voluntary  Payments  Not  Generally  Recover- 
able.— Await  v.  Eutaw  Bldg.  Assoc.  No.  4, 
34  Md.  435. 

A  member  who  has  voluntarily  paid  more 
money  to  obtain  a  release  of  his  deed  of  trust 
than,  under  its  constitution,  the  association 
could  have  required,  cannot  recover  it  back 
if  he  knew  all  the  facts  when  he  made  the 
payment,  but  was  mistaken  as  to  his  legal 
rights.  Haigh  v.  U.  S.  Building,  etc.,  Assoc., 
19  W.  Va.  792. 

4.  Recovery  of  Usurious  Interest. — Parker  v. 
Fulton  Loan,  etc.,  Assoc.,  42  Ga.  451;  Phil- 
anthropic Bldg.  Assoc.  v.  McKnight,  35  Pa. 
St.  470;  Skinner's  Estate,  4  Phila.  (Pa.)  189. 

The  action  must  be  brought  within  the 
time  limited  by  statute.  Maule  v.  Building 
Assoc.,  5  Phila.  (Pa.)  421. 

In  Connecticut,  however,  it  is  provided  by 
statute  that  money  paid  by  way  of  usurious 
interest  cannot  be  recovered.  Gen.  Stat,  of 
1888,  §  2943. 

5.  Williar  v.  Baltimore  Butchers'  Loan, 
etc.,  Assoc.,  45  Md.  546. 

6.  Bexar  Bldg.,  etc.,  Assoc.  v.  Robinson, 
78  Tex.  163,  22  Am.  St.  Rep.  36. 

7.  Latham  v.  Washington  Bldg.,  etc., 
Assoc.,  77  N.  Car.  145;  Dickerson  v.  Raleigh 
Co-operative  Land,  etc.,  Assoc. ,  89  N.  Car.  37. 

8.  Security  Loan  Assoc.  v.  Lake,  69  Ala. .456. 

9.  Grounds  for  Exempting  Building  Associa- 
tions.—Vermont  L.  &  T.  Co.  v.  Whithed,  2 
N.  Dak.  82,  35  Am.  &  Eng.  Corp.  Cas.  250, 
where  the  court,  by  Bartholomew,  J.,  said 
that  the  "operations  of  building  and  loan 
associations,  when  confined  to  their  own  mem- 
bers, differ  so  radically  from  ordinary  loan 
transactions  that  the  legislature  was  clearly 
warranted  in  placing  such  associations  in  a 
separate  class  for  the  purposes  of  such  legis- 
lation as  pertains  to  interest  and  usury." 


4  C.  of  L.— 68. 
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or  corporations.1    Courts  of  high  respectability  have  taken  the  opposite  view, 

however.9 

Exemptions  strictly  Construed. — Statutes  exempting  associations  from  the  usury- 
law  are  to  be  strictly  construed.3  The  provisions  of  the  statute  must  be  closely 
followed,'4  and,  unless  it  is  expressly  so  provided,  do  not  extend  to  loans  to 
nonmembers  5  or  persons  under  disability.6 

XV.  Satisfaction  of  the  Loan— 1.  At  Maturity  of  Stock. — On  the  maturity 
of  the  borrowing  member's  stock  his  loan  is  satisfied,  and  he  is  entitled  to 
a  return  of  his  securities,  a  right  which  may  be  enforced  by  mandamus  or  a 
suit  in  equity.7 

Stock  need  Not  hare  been  Declared  Matured. — The  association  cannot  recover  a 
judgment  for  the  amount  of  the  loan  if  the  stock  has  as  a  matter  of  fact  matured, 
even  if  not  so  declared.8 

False  Declaration  of  Maturity. — If  through  the  fraud  of  the  secretary  it  is  falsely 
represented  that  the  shares  have  matured,  and  a  satisfaction  on  the  mortgage 
is  entered,  the  satisfaction  may  be  canceled  in  equity.9 

2.  Payment  before  Maturity — a.  In  General. — The  statutes  under  which 


1.  Constitutionality  of  Exempting  Statutes. — 

Where  there  is  a  constitutional  provision 
against  local  or  special  laws  regulating  the 
Interest  on  money,  a  statute  declaring  that 
"  no  premiums,  fines,  or  interest  on  such  pre- 
miums "  "  shall  be  deemed  usurious  "  is  con- 
stitutional. McLaughlin  v.  Citizens'  Bldg., 
etc.,  Assoc.,  62  Ind.  264;  Shaffrey  v.  Work- 
ingmen's  Sav.,  etc.,  Assoc.,  64  Ind.  600. 

Where  the  constitution  provides  that  all 
laws  of  a  general  nature  shall  have  a  uniform 
operation,  and  prohibits  the  granting  of  spe- 
cial privileges  or  immunities  to  any  citizens  or 
class  of  citizens,  and  also  provides  that  laws 
regulating  the  rate  of  interest  on  money  shall 
be  general,  a  statute  exempting  building  as- 
sociations from  the  operations  of  the  usury 
law  is  not  unconstitutional.  Vermont  L.  & 
T.  Co.  v.  Whithed,  2  N.  Dak.  82,  35  Am.  & 
Eng.  Corp.  Cas.  250. 

An  act  allowing  building  associations  to 
charge  a  higher  rate  of  interest  than  is  gen- 
erally allowed  is  a  general  law  applicable  to 
all  citizens,  and  not  contrary  to  a  constitu- 
tional prohibition  of  local  or  special  laws 
"regulating  the  rate  of  interest  on  money," 
or  "  granting  to  any  corporation,  association, 
or  individual  any  special  or  exclusive  privi- 
lege, immunity,  or  franchise  whatever." 
Holmes  v.  Smythe,  100  111.  413,  overruling 
Monticello  Mut.  Bldg.,  etc.,  Assoc.  v.  Smythe, 
10  Cent.  L.  J.  434,  9  Rep.  714;  Freeman  v. 
Ottawa  Bldg.,  etc..  Assoc.,  114  111.  182;  Win- 
get  v.  Quincy  Bldg.,  etc.,  Assoc.,  128  111. 
67. 

2.  Special  Exemption  of  Building  Associations 
Held  Unconstitutional.  —  Citizens'  Security, 
etc.,  Co.  v.  Uhler,  48  Md.  455,  which  holds 
that  where  the  constitution  provides  a  legal 
rate  of  interest  for  all  cases  "  unless  other- 
wise provided  for  by  the  general  assembly," 
the  general  assembly  has  no  right  to  pass  a 
general  building-association  law  exempting 
such  bodies  from  the  operation  of  the  usury 
law;  the  court,  by  Robinson,  J.,  saying: 
"The  pernicious  effects  of  such  special  class 
legislation  are  so  obvious  that,  in  the  absence 
of  plain  language  showing  such  to  be  the  in- 
tention, we  are  not  to  presume  that  either  the 


framers  of  the  constitution  or  the  people  who 
adopted  it  meant  to  confer  a  power  so  extra- 
ordinary on  the  legislature." 

A  statute  incorporating  a  building  and  loan 
association,  and  providing  that  "no  dues, 
premiums,  interest,  or  fines  that  may  accrue 
to  the  association  in  accordance  with  its 
charter  shall  be  deemed  usurious,"  is  an  at- 
tempt to  confer  special  privileges,  and  violates 
the  fundamental  law.  Henderson  Bldg.,  etc.. 
Assoc.  v.  Johnson,  88  Ky.  191;  Henderson 
Bldg.,  etc.,  Assoc.  v.  Zeller(Ky.  1890),  12  S. 
W.  Rep.  945,  11  Ky.  L.  Rep.  702. 

In  Gordon  v.  Winchester  Bldg. ,  etc.,  Assoc., 
12  Bush  (Ky.)  no,  23  Am.  Rep.  713,  it  was 
held  that  a  charter  giving  a  building  associa- 
tion power  to  charge  a  greater  rate  of  interest 
than  was  allowed  by  the  general  law  was  un- 
constitutional, being  contrary  to  the  Bill  of 
Rights,  which  declares  that  "no  man  or  set 
of  men  are  entitled  to  exclusive,  separate 
public  emoluments  or  privileges  from  the 
community,  but  in  consideration  of  public 
services." 

3.  Exemptions  Strictly  Construed. — The  per- 
mission to  receive  a  premium  gives  no  right 
to  charge  a  rate  of  interest  in  itself  unlawful. 
State  v.  Greenville  Bldg.,  etc.,  Assoc.,  29 
Ohio  St.  92. 

4.  Provisions  of  Statute  to  be  Observed  Closely. 
— Montgomery  Mut.  Bldg.,  etc.,  Assoc.  v. 
Robinson,  69  Ala.  413,  1  Am.  &  Eng.  Corp. 
Cas.  403;  Security  Loan  Assoc.  v.  Lake,  69 
Ala.  456;  Bibb  County  Loan  Assoc.  v.  Rich- 
ards, 21  Ga.  592;  Birmingham  v.  Maryland 
Land,  etc.,  Assoc.,  45  Md.  541;  Stiles's  Ap- 
peal, 95  Pa.  St.  122. 

5.  See  supra,  this  title.  Rights  and  Powers 
—  To  Loan  Money. 

6.  See  supra,  this  title,  Membership — Quali- 
fications. 

7.  Loan  Satisfied  at  Maturity  of  Stock. — Myers 
v.  Schoyer  (D.  C),  20  Wash.  L.  Rep.  505; 
Barker  v.  Bigelow,  15  Gray  (Mass.)  130; 
Charles  Tyrrell  Loan,  etc..  Assoc.  v.  Haley, 
139  Pa.  St.  476,  23  Am.  St.  Rep.  199. 

8   Charles  Tyrrell  Loan,  etc..  Assoc.  v. 
Haley,  139  Pa.  St.  476,  23  Am.  St.  Rep.  199. 
9.  Callahan's  Appeal,  124  Pa.  St.  138. 
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building  associations  are  formed,  and  the  by-laws  of  the  association  generally, 
provide  regulations  in  accordance  with  which  borrowing  members  may  at  any 
time  repay  the  loan  made  to  them  and  redeem  the  property  mortgaged  to  the 
association.1 

Association  cannot  Compel. —  Such  a  prepayment  cannot  be  compelled  by  the 
association,  and  parol  evidence  is  inadmissible  to  show,  in  contradiction  of  the 
mortgage,  an  agreement  to  pay  the  debt  in  solido* 

Release. — It  is  usual,  although  not  essential,  on  repayment  for  the  association 
to  give  the  member  a  formal  release.  In  England  this  is  unnecessary,  as  the 
statutory  receipt  vests  all  rights  in  the  one  equitably  entitled.3 

Sale  under  Probate  Order. — A  reimbursement  of  the  association,  and  sale  after 
the  death  of  the  member,  under  an  order  of  the  Probate  Court,  is  a  voluntary 
payment,  not  a  recovery  on  default.4 

Suit  to  Redeem. — If  the  association  refuse  the  right  of  redemption,  it  may  be 
secured  by  suit  in  equity.5 

b.  Amount  Due  on  Voluntary  Payment  or  Foreclosure.— The 
right  to  repay  the  loan  before  maturity  being  granted,  the  question  of  the 
amount  required  for  that  purpose  arises.  In  the  absence  of  special  provision, 
that  amount  is  the  same  as  the  sum  due  on  foreclosure.6  The  by-laws,  how- 
ever, often  allow  a  certain  portion  of  profits  in  the  former  case,  and  withhold  it 
in  the  latter.7 

Provisions  of  Mortgage  Followed. — If  the  mortgage  or  by-laws  expressly  or  im- 
pliedly made  part  of  the  mortgage  contract  make  provision  as  to  the  amount 
due  on  foreclosure  or  redemption,  such  provision  will  govern.8  If  they 
do  not,  the  question  is  involved  in  considerable  doubt. 


1.  See  Mosley  v.  Baker,  6  Hare  87,  12  Jur. 
551,  18  L.  J.  N.  S.  Ch.  457;  Seagrave  v.  Pope, 
1  De  G.  M.  &  G.  783,  16  Jur.  1099,  22  L.  J.  Ch. 
258,  19  L.  T.  Rep.  173,  20  L.  T.  Rep.  158,  15 
Eng.  L.  &  Eq.  477;  Southern  Bldg.,  etc., 
Assoc.  v.  Harris  (Ky.  1895),  32  S.  W.  Rep.  261. 

Estoppel. — Whether  or  not  a  statute  which 
grants  the  privilege  of  withdrawal  to  stock- 
holders upon  certain  conditions  and  with 
certain  privileges  is  applicable  to  borrowing 
members,  yet  where  an  association  accepts 
of  a  borrower  a  surrender  of  his  stock  upon 
certain  terms  it  will  be  bound  by  those  terms. 
Mutual  Bldg.,  etc.,  Assoc.  v.  Tascott,  143  111. 
305,  40  Am.  &  Eng.  Corp.  Cas.  361. 

2.  Redemption  cannot  be  Compelled. — Cason 
v.  Seldner,  77  Va.  293,  6  Am  &  Eng.  Corp. 
Cas.  630. 

3.  Release. — Building  Societies  Act  1874,  37 
and  38  Vict.,  c.  42,  §  42;  Pease  v.  Jackson, 
L.  R.  3  Ch.  576;  Sangster  v.  Cochrane,  28 
Ch.  Div.  298;  Carlisle  Banking  Co.  v.  Thomp- 
son, 28  Ch.  Div.  398;  Hosking  v.  Smith,  L.  R. 
13  App.  582;  Stamers  v.  Preston,  9  Ir.  C.  L. 
R.  351;  Fourth  City  Mut.  Ben.  Bldg.  Soc.  v. 
Williams,  14  Ch.  Div.  140;  Robinson  v.  Tre- 
vor, 12  Q.  B.  Div.  423. 

But  costs  may  be  taxed,  nevertheless,  on 
proving  the  deed.    In  re  Page,  32  Beav.  485. 

4.  Snider's  Estate,  13  Phila.  (Pa.)  560. 

5.  Bills  to  Redeem. — The  association  will  be 
entitled  to  its  costs,  however,  unless  it  has 
been  guilty  of  exactions  and  oppressive  con- 
duct. Cotterell  v.  Stratton,  L.  R.  8  Ch.  295, 
28  L.  T.  N.  S.  218,  42  L.  J.  Ch.  417. 

6.  Voluntary  Payment — Amount  Due. — Hobo- 
ken  Bldg.  Assoc.  v.  Martin,  13  N.  J.  Eq.  433. 
Where,  however,  the  rules  provide  for  a  re- 
bate on  subscription  not  due  at  the  time  of  a 


voluntary  redemption,  this  rebate  is  not  al- 
lowed on  sale  on  default  under  a  power  in  the 
mortgage.  Matterson  v.  Elderfield,  L.  R.  4 
Ch.  207,  20  L.  T.  503. 

7.  By-laws — Different  Amounts  Due  on  Fore- 
closure and  Voluntary  Redemption — England. — 
Mosley  v.  Baker,  12  Jur.  551,  6  Hare  87,  17 
L.  J.  Ch.  257,  27  Eng.  L.  &  Eq.  512,  note,  10  L. 
T.  461.  affirmed  1  Hall  &  T.  301,  13  Jur.  817, 
13  L.  T.  317,  3  De  G.  M.  &  G.  1032,  18  L.  J. 
Ch.  457;  Matterson  v.  Elderfield,  L.  R.  4  Ch. 
207,  20  L.  T.  503. 

Georgia. — Pattison  v.  Albany  Bldg.,  etc.. 
Assoc. ,  63  Ga.  373. 

New  Jersey . — Mechanics' Bldg.,  etc.,  Assoc. 
v.  Conover,  14  N.  J.  Eq.  219. 

Pennsylvania. — Watkins  v.  Workingmen's 
Bldg.,  etc.,  Assoc.,  97  Pa.  St.  514;  McGrath 
v.  Hamilton  Sav.,  etc.,  Assoc.,  44  Pa.  St.  383. 

8.  Provisions  of  Mortgage  Followed — Eng- 
land.— Fleming  v.  Self,  23  L.  T.  63,  Kay  518, 
(upon  appeal)  24  L.  J.  Ch.  29,  1  Jur.  N.  S.  25,  3 
Eq.  R.  14,  3  De  G.  M.  &  G.  1028;  Farmer  v. 
Smith,  4  H.  &  N.  196,  5  Jur.  N.  S.  533,  note, 
32  L.  T.  371,  28  L.  J.  Exch.  226;  Sparrow  v. 
Farmer,  26  Beav.  511,  5  Jur.  N.  S.  530,  28 
L.  J.  Ch.  537,  33  L.  T.  216;  Handley  v.  Far- 
mer, 29  Beav.  362;  In  re  O'Donohoe,  10  Ir. 
R.  Eq.  221. 

Alabama. — Montgomery  Mut.  Bldg.,  etc., 
Assoc.  v.  Robinson,  69  Ala.  413,  1  Am.  & 
Eng.  Corp.  Cas.  403;  Security  Loan  Assoc. 
v.  Lake,  69  Ala.  456,  1  Am.  &  Eng.  Corp. 
Cas.  418. 

Kansas. — Hekel nkaemper v .  German  Bldg., 
etc.,  Assoc.,  22  Kan.  549. 

Maryland. — Oak  Cottage  Bldg.,  etc.,  Assoc. 
No.  2  v.  Eastman,  31  Md.  556. 

Illustrations.— Thus  where  the  articles  of 
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First  View:  The  Loan  Treated  as  the  Debt — Stock  Payments  Credited. — Some  authorities 

treat  the  face  of  the  loan  as  the  debt,1  most  of  those  taking  this  view  allowing 
stock  payments  already  made  to  be  applied  in  reduction.8 

Second  View:  Future  Dues— The  Debt. — The  more  usual  and  logical  theory,  how- 
ever, is  that  there  is  no  agreement  expressed  or  implied  to  repay  this  sum,3 
but  that  the  only  obligation  is  to  pay  the  dues  and  interest  as  they  ac- 
crue, together  with  fines  in  case  of  delinquency.4  Hence  the  amount 
required  to  satisfy  the  debt  is  ascertained  by  estimating  the  period  to  elapse 
before  maturity,  and  computing  the  amount  of  the  dues  and  interest  for  that 
time.    This  is  the  view  of  the  English  cases,5  and  is  recognized  by  many 


association  provide  that  "any  member  hav- 
ing taken  ^  loan  may  obtain  a  release  of  his 
property  mortgaged  to  the  association  by 
paying  back  to  the  association  the  difference 
between  the  dues  he  has  paid  in  and  the 
amount  borrowed,  together  with  a  bonus," 
etc.,  the  well-recognized  rule  of  the  state  as 
to  redemption,  as  laid  down  in  Robertson  v. 
American  Homestead  Assoc,,  10  Md.  397, 
69  Am.  Dec.  145,  is  not  applicable,  but 
the  article  must  be  followed  literally,  and 
the  amount  of  dues  paid  in  deducted  from 
the  amount  received  by  way  of  loans  which, 
when  the  bonus  is  added,  will  give  the  sum 
presently  due.  Oak  Cottage  Bldg.  Assoc. 
No.  2  v.  Eastman,  31  Md.  557,  affirmed  in 
Shannon  v.  Howard  Mut.  Bldg.  Assoc.,  36 
Md.  383. 

An  article  allowing  redemption  on  "  pay- 
ing into  the  hands  of  the  treasurer  such  a 
sum  of  money  as  shall,  at  the  rate  of  pre- 
mium the  funds  are  then  selling  at,  produce 
the  same  monthly  payment  of  interest  as  that 
which  said  stockholder  had  been  previously 
paying  on  his  or  her  advance,"  must  be 
strictly  complied  with,  and  the  amount  deter- 
mined by  proof.  Richards  v.  Bibb  County 
Loan  Assoc.,  24  Ga.  198. 

The  Pariod  of  Duration  may  be  Provided  in 
such  a  way  as  to  do  away  with  the  necessity 
of  calculating  it.  Sparrow  v.  Farmer,  26 
Beav.  ;n,  5  Jur.  N.  S.  530,  28  L.  J.  Ch.  537, 
33  L.  T.  216;  Handley  v.  Farmer,  29  Beav. 
362. 

1.  Firit  View  :  The  Loan  Treated  as  the  Debt — 

Maryland. — Middle  States  Loan,  etc.,  Co.  v. 
Hagerstown  Mattress,  etc.,  Co.,  82  Md.  506. 

Massachusetts. — Barkers.  Bigelow,  15  Gray 
(Mass.)  130;  Baxter  v.  Mclntire,  13  Gray 
(Mass.)  168. 

North  Carolina. — Hoskins  v.  Mechanics' 
Bldg.,  etc.,  Assoc.,  84  N.  Car.  838;  Overby  v. 
Fayetteville  Bldg.,  etc.,  Assoc.,  81  N.  Car. 
56. 

Ohio. — Eversmann  v.  Schmitt,  53  Ohio  St. 
174- 

Pennsylvania. — Watkins  v.  Workingmen  s 
Bldg.,  etc.,  Assoc.,  97  Pa.  St.  514;  Twin  Cities 
Nat.  Bldg.,  etc..  Assoc.  Union  Trust  Co.  v. 
Lepore,  17  Pa.  Co.  Ct.  Rep.  426. 

Virginia. — National  Mut.  Bldg.,  etc..  As- 
soc. v.  Ashworth,  91  Va.  706. 

2.  Stock  Payments  Credited. — Barker  v.  Bige- 
iow,  15  Gray  (Mass.)  130;  Baxter  v.  Mclntire, 
13  Gray  (Mass.)  168;  Strauss  v.  Carolina  Inter- 
State  Bldg.,  etc.,  Assoc.,  117  N.  Car.  308. 

3.  Second  View  :  Only  Obligation  to  Pay  Dues, 
etc.— City  Bldg.,  etc.,  Co.  v.  Fatty,  1  Abb. 


App.  Dec.  (N.  Y.)  347;  Citizens'  Mut.  Loan, 
etc.,  Assoc.  v.  Webster,  25  Barb.  (N.  Y.)  263; 
Winchester  Bldg.  Assoc.  v.  Gilbert,  23  Gratt. 
(Va.)  794. 

4.  Seagrave  v.  Pope,  22  L.  J.  Ch.  258,  1 
De  G.  M.  &  G.  783,  15  Eng.  L.  &  Eq.  477,  16 
Jur.  1099,  19  L.  T.  173,  20  L.  T.  158;  Somer- 
set County  Bldg.  Loan,  etc.,  Assoc.  v.  Cam- 
man,  11  N.  J.  Eq.  382. 

Aggregate  of  Sums  Due  Gives  Jurisdiction.— 
As  the  mortgage  debt  consists  of  the  aggre- 
gate of  the  various  small  amounts,  it  is  im- 
material that  each  one  be  below  the  juris- 
diction  of  the  court,  so  long  as  taken  together 
they  amount  to  a  sufficiently  large  sum. 
Robertson  v.  American  Homestead  Assoc., 
10  Md.  397,  69  Am.  Dec.  145. 

5.  English  Rule. — In  Mosley  v.  Baker,  12 
Jur.  551,  6  Hare  87,  17  L.  J.  Ch.  257,  27  Eng. 
L.  &  Eq.  512,  note,  10  L.  T.  461  [affirmed  \n  13 
Jur.  817,  1  Hall  &  T.  301,  13  L.  T.  317,  3 
De  G.  M.  &  G.  1032,  18  L.  J.  Ch.  457],  the 
mortgage  made  no  provision  for  redemption. 
One  of  the  articles  of  the  society,  however, 
provided  that  "  if  any  member  of  this  associa- 
tion shall  be  desirous  of  paying  off  or  re- 
deeming any  security  or  securities  which  he 
may  have  given  this  association,  and  shall 
give  notice  of  this  desire  to  the  manager,  the 
directors  shall  allow  such  member  the  profits 
of  his  share  or  shares  made  up  to  such  time, 
and  shall  make  a  deduction  of  such  profits 
and  of  the  amount  of  subscription  paid  in  by 
such  member  from  the  full  amount  expressed 
to  be  paid  in  and  secured  by  such  mortgage; 
and  the  directors  are  hereby  authorized  and 
empowered  to  receive  the  balance  either  in 
one  payment  or  in  such  instalments  as  the 
directors  and  the  member  shall  agree  upon." 
A  bill  to  redeem  being  filed,  the  member  con- 
tended that  in  taking  the  account  he  was  to 
be  charged  with  the  amount  actually  ad- 
vanced, with  interest  and  fines,  and  credited 
with  the  amounts  paid  in  by  way  of  dues  and 
interest,  while  the  association  insisted  that 
the  redemption  should  be  allowed  only  on 
payment  of  the  future  monthly  subscription. 
The  court  decided  in  favor  of  the  association, 
considering  that  such  was  the  proper  con- 
struction to  put  upon  the  mortgage  independ- 
ently of  the  articles.  The  court  further 
considered  that  there  was  no  inconsistency 
between  the  mortgage  and  the  article,  the 
term  "  expressed  to  be  paid  in  and  secured 
by  such  mortgage"  meaning  the  periodical 
dues,  not  the  amount  advanced. 

In  Seagrave  v.  Pope,  1  De  G.  M.  &  G.  783, 
15  Eng.  L.  &  Eq.  477,  22  L.  J.  Ch.  258,  16 
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American  authorities.  The  ascertainment  of  the  period  required  to  mature 
the  stock  is  a  matter  of  proof,1  involving  a  question  of  fact.2 

Probable  Life  Considered.— In  estimating  this  period  some  authorities  consider 
the  probable  time,  having  regard  to  all  the  circumstances  of  the  case,3  while 
others,  regarding  the  element  of  profit  as  problematical,  take  the  largest 
possible  period,  considering  as  elements  only  the  present  actual  value  of  the 
stock,  based  on  the  association's  assets  and  liabilities,  and  the  amount  of  dues 
and  interest  paid  by  the  members,  but  disregarding  contingent  causes  of  loss 
or  depreciation  in  income.4  While  neither  of  these  plans  does  exact 
justice,  the  latter  would  seem  to  involve  less  elements  of  uncertainty  and  to 
be  the  fairer  to  all  concerned. 

Discounting  Future  Payments. — Some  courts  have  treated  the  various  obligations 
of  the  members  as  immediately  due,  and  have  made  no  allowance  for  their 
prepayment,5  while  others  have  made  a  rebate  on  account  of  interest  on 
such  payments.6  In  order  to  determine  the  amount  of  such  rebate,  various 
rules  have  been  laid  down.7 


Jur.  1099,  19  L.  T.  173,  20  L.  T.  158,  under 
an  article  similar  to  that  in  the  preceding 
case,  the  mortgage  providing  for  the  pay- 
ment of  the  dues,  the  court  arrived  at  the 
same  conclusion. 

To  the  same  effect  are  Fleming  v.  Self,  23 
L.  T.  63.  Kay  518,  (upon  appeal)  24  L.  T.  101, 
I  Jur.  N.  S.  25,  24  L.  J.  Ch.  29,  3  Eq.  R.  14, 
3  De  G.  M.  &  G.  1028;  Archer  v.  Harrison,  7 
De  G.  M.  &  G.  404,  3  Jur.  N.  S.  194,  29  L.  T. 
71;  Smith  v.  Pilkington,  30  L.  T.  196,  4  Jur. 
N.  S.  58,  (on  appeal)  29  L.  J.  Ch.  227,  1  De  G. 
F.  &  J.  120. 

1.  Duration  a  Matter  of  Proof. — Robertson  v. 
American  Homestead  Assoc.,  10  Md.  397,  69 
Am.  Dec.  145;  McCahan  v.  Columbian  Bldg. 
Assoc.  No.  2,  40  Md.  226;  Winchester  Bldg. 
Assoc.  v.  Gilbert,  23  Gratt.  (Va.)  787. 

2.  Duration  a  Question  of  Fact. — Winchester 
Bldg.  Assoc.  v.  Gilbert,  23  Gratt.  (Va.)  794. 

3.  Probable  Life  Taken — Maryland. — Robert- 
son v.  American  Homestead  Assoc.,  10  Md. 
397,  69  Am.  Dec.  145;  McCahan  v.  Colum- 
bian Bldg.  Assoc.,  40  Md.  226. 

New  Jersey. — Hoboken  Bldg.  Assoc.  v.  Mar- 
tin, 13  "N.  J.  Eq.  433. 

Ohio. — Cincinnati  German  Bldg.  Assoc. 
No.  3  v.  Flach,  1  Cine.  Super.  Ct.  Rep.  (Ohio) 
468. 

Virginia. — Winchester  Bldg.  Assoc.  v.  Gil- 
bert, 23  Gratt.  (Va.)  794. 

4.  Possible  Life  Taken. — In  Fleming  v.  Self, 
3  De  G.  M.  &  G.  1028,  24  L.  T.  lot,  1  Jur.  N. 
S.  25,  24  L.  J.  Ch.  29,  3  Eq.  R.  14,  the  rule 
is  thus  stated  by  Chancellor  Cranworth  : 
"Ascertain  the  longest  period  during  which 
the  society  may  possibly  last,  having  regard 
to  its  net  assets,  and  to  the  amount  of 
monthly  subscriptions  and  redemption  money 
still  continuing  payable,  and  to  the  number  of 
one-hundred-pound  shares  to  be  provided 
for;  and  by  declaring  that  the  plaintiff  is  to 
be  charged  with  all  subscriptions  and  re- 
demption money  which  will  become  due  and 
payable  by  him,  assuming  the  society  to  en- 
dure for  the  whole  of  that  period,  such  money 
to  be  treated  as  a  debt  presently  due  from 
him."  This  case  was  followed  in  Archer  v- 
Harrison,  7  De  G.  M.  &  G.  404,  3  Jur.  N.  S. 
194,  29  L.  T.  71;  Smith  v.  Pilkington,  30  L.  T. 

I 


196,  4  Jur.  N.  S.  58,  (on  appeal)  29  L.  J.  Ch. 
227,  1  De  G.  F.  &  J.  120. 

6.  Hoboken  Bldg.  Assoc.  v.  Martin,  13  N.  J. 
Eq.  433;  In  re  O'Donohoe,  10  Ir.  R.  Eq.  221. 

6.  Roberts  v.  American  Bldg.,  etc.,  Assoc., 
62  Ark.  572. 

7.  Rules  for  Working  Out  the  Results. — As 
suggesting  the  rule  which  would  seem  obvi- 
ously the  correct  one,  namely,  to  take  the 
present  value  of  the  periodical  payment 
reckoned  according  to  the  usual  rules  appli- 
cable in  case  of  annuities,  see  Fleming  v. 
Self,  3  De  G.  M.  &  G.  1016,  24  L.  T.  101,  1 
Jur.  N.  S.  25,  24  L.  J.  Ch,  29,  3  Eq.  R.  14. 

In  Cincinnati  German  Bldg.  Assoc.  No.  3 
v.  Flach,  1  Cine.  Super.  Ct.  Rep.  (Ohio)  468, 
the  court  lays  down  the  following  rule: 
Ascertain  by  proof  the  probable  duration 
of  the  association,  and  calculate  the  dues  and 
interest  yet  to  come;  then  find  the  principal, 
which,  with  the  interest  for  the  supposed 
time,  will  amount  to  the  dues  and  interest 
already  calculated ;  this  will  be  the  present 
value  of  the  anticipated  payments;  to  this 
principal  add  the  arrearages  due,  and  the 
fines  for  the  time  between  the  date  of  default 
and  the  entry  of  the  decree  of  sale,  and  the 
sum  will  be  the  present  value  of  the  mort- 
gage. The  rule  was  illustrated  thus  in  this 
case  (estimated  future  period  of  stock  three 


years): 

Weekly  dues  (three  years)  $1638  00 

Interest  for  three  years  on  amount 

advanced   720  00 

Total  $2358  00 

Present  value  of  above  anticipated 

payments   199S  30 

Arrearages,  Dues   1270  50 

Interest   560  00 

Fines   64  00 

Amount  due  on  mortgage  $3892  80 


This  rule  seems  open  to  the  objection  that 
it  treats  the  stock  payments  and  interest  as 
due  at  the  maturity  of  the  stock  instead  of 
periodically,  and  thus  allows  the  association 
too  little.  It  has  received  a  passive  recogni- 
tion in  Hagerman  v.  Ohio  Bldg.,  etc.,  Assoc., 
25  Ohio  St.  186. 
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Collection  by  Suit. 


Kuie  8«m«  in  Law  and  Equity. — The  amount  presently  due  on  a  mortgage  is  the 
same  whether  the  question  arises  in  a  suit  at  law  or  in  equity.1 

Eitoppel. — The  association  may  be  estopped  by  the  representations  of  one  of 
its  officers  that  the  amount  required  is  less  than  it  is  in  fact,  when  by  means 
of  such  representations  the  one  seeking  to  redeem  was  induced  to  become  a 
member.2 

Effect  of  Special  Provisions. — A  provision  in  the  by-laws  for  redemption  on  pay- 
ment of  the  amount  "  expressed  to  be  paid  in  and  secured  by  such  mortgage" 
does  not  prevent  the  application  of  the  rules  above,  the  question  of  the  true 
amount  so  expressed  and  secured  still  remaining.3  A  provision  for  the 
prepayment  of  the  "amount  borrowed,"  however,  does  affect  the  application 
of  the  rule.  Such  amount  is  the  sum  actually  paid  over  to  the  borrowing 
member  by  the  association.4 

3.  Collection  by  Suit— a.  On  the  Note. — The  association  may  bring  suit  on 
the  note,  in  which  case  the  pleadings  need  not  with  particularity  allege  the 
method  of  making  assessments.5 

Defenses. — The  member  may  defend  on  the  ground  of  misrepresentation  of 
the  association's  agent,6  or  payment  ;  in  the  latter  case  the  burden  of  proof 
being  on  the  defendant,7  who  must  distinctly  aver  and  prove  that  the  pay- 
ment was  on  the  principal  of  the  debt.8 

Effect  on  Membership. — The  bringing  suit  does  not  suspend  the  liability  for 
dues  and  fines.9 


In  the  leading  case  of  Robertson  v.  Ameri- 
can Homestead  Assoc.,  10  Md.  397,  69  Am. 
Dec.  149,  the  rule  is  thus  stated:  Ascertain 
the  probable  duration  of  the  association,  then 
estimate  the  probable  amount  of  the  interest 
and  dues  for  that  time,  rebating  from  that 
sum  a  just  sum  for  interest,  and  adding 
thereto  the  arrearages  due  after  allowing  for 
payments  made  to  the  association:  the 
court,  by  Bartol,  J.,  saying:  "To  illustrate 
the  view  of  the  court,  let  it  be  supposed  that 
on  proof  taken  in  the  cause  it  should  be  de- 
termined that  the  association  will  continue 
for  four  years  longer;  then  the  ascertain- 
ment would  be  as  follows: 
Weekly  dues    for    four    years  (208 

weeks),  at  $1   $208  00 

Interest  on  $460  (four  years)   no  40 

$318  40 

From  this  rebate  interest  thereon  for 

half  the  time  (two  years)   38  20 

$280  20 

To  this  add  arrearages  due  after  allowing 
payments  made." 

This  rule  has  been  recognized  in  Oak  Cot- 
tage Bldg.  Assoc.  No.  2  v.  Eastman,  31  Md. 
556;  Shannon  v.  Howard  Mut.  Bldg.  Assoc., 
36  Md.  383;  Listers.  Log  Cabin  Bldg.  Assoc., 
38  Md.  115;  McCahan  v.  Columbian  Bldg. 
Assoc.  No.  2,  40  Md.  226;  Border  State  Per- 
petual Bldg.  Assoc.  v.  McCarthy,  57  Md.  555; 
Knell  v.  Green  St.  Bldg.  Assoc.,  34  Md.  72; 
Low  St.  Bldg.  Assoc.  No.  6  v.  Zucker,  48  Md. 
452;  Home  Mut.  Bldg.  Assoc.  v.  Thursby,  58 
Md.  288.  See  also  Winchester  Bldg.  Assoc. 
v.  Gilbert,  23  Gratt.  (Va.)  787. 

1.  McCahan  v.  Columbian  Bldg.  Assoc.  No. 
2,  40  Md.  226;  Middle  States  Loan,  etc.,  Co. 
v.  Hagerstown  Mattress,  etc.,  Co.,  82  Md. 
506. 

As  to  ttys  amount.see  Livingston  Loan, etc., 

10 


817,  13  L.  T.  317, 
J.  Ch.  457];  Sea- 
&  G.  783,  15  Eng. 
258,  16  Jur.  1099, 


Assoc.  v.  Drummond  (Neb.  1896),  68  N.  W. 
Rep.  375. 

2.  Sawyer  v.  Menominee  Loan, etc.,  Assoc., 
103  Mich.  228. 

3.  Special  Provisions. — Mosley  v.  Baker,  27 
Eng.  L.  &  Eq.  512,  note,  12  Jur.  551,  6  Hare 
87,  17  L.  J.  Ch.  257,  IO  L.  T.  461  [affirmed 
in  1  Hall  &  T.  301,  13  Jur. 
3  De  G.  M.  &  G.  1032,  18  L. 
grave  v.  Pope,  1  De  G.  M. 
L.  &  Eq.  477,  22  L.  J.  Ch. 
19  L.  T.  173,  20  L.  T.  158. 

4.  Rule  Requiring  Prepayment  of  "  Amount 
Borrowed." — Under  by-laws  providing,  as  to 
loans,  that  "  the  member  who  will  pay  the 
longest  interest  in  advance  for  his  share 
shall  be  entitled  to  receive  it,"  and  that  "  any 
member  having  taken  a  loan  may  obtain  a 
release  of  his  property  mortgaged  to  the  as- 
sociation, by  paying  back  to  the  association 
the  difference  between  the  dues  he  has  paid 
in  and  the  amount  borrowed,  together  with  a 
bonus,"  etc.,  it  was  held  that  where  a  mem- 
ber borrowed  four  thousand  eight  hundred 
dollars,  agreeing  to  pay  nine  years'  interest 
at  six  per  cent,  in  advance,  but  redeemed  in 
eleven  months,  the  "  amount  borrowed " 
meant  the  sum  actually  paid  over,  and  did 
not  include  the  interest  paid  in  advance. 
Oak  Cottage  Bldg.  Assoc.  No.  2  v.  Eastman, 
31  Md.  561. 

5.  Suits  on  Note. — Borchus  v.  Huntington 
Bldg.,  etc..  Assoc.,  97  Ind.  180. 

6.  Defenses. — But  not  as  to  matters  of  opin- 
ion only.  Winget  v.  Quincy  Building,  etc., 
Assoc. ,128  Hl.67,25  Am.&Eng.Corp.Cas.652. 

7.  Association  v.  Wall,  7  Phila.  (Pa.)  240. 

8.  The  presumption  is  that  they  were  made 
upon  fines  and  dues.  Selden  v.  Reliable  Sav.. 
etc.,  Assoc.,  81*  Pa.  St.  336.  To  much  the 
same  effect  is  Delaware  Bldg.  Assoc.  v. 
Keller,  2  W.  N.  C.  (Pa.)  29. 

9.  Effect  of  Suit  on  Member ibip.  —  Union 
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ASSOCIATIONS. 


In  General. 


b.  FORECLOSURE. — There  are  few  peculiarities  in  the  foreclosure  of  mort- 
gages of  building  associations.  The  ordinary  course  of  procedure  in  equity  is 
to  take  a  preliminary  account  of  the  actual  arrears  and  charges  standing  against 
the  borrower  up  to  the  time  of  the  decree,1  deducting  the  credits  to  which  the 
borrower  is  entitled.  If  he  pays  the  amount  thus  found,  the  sale  will  be  pre- 
vented, and  the  decree  will  stand  against  him  as  security  for  future  payments. 
If  he  refuses  or  neglects  to  pay  them,  the  sale  must  take  place,  and  the 
premises  mortgaged  will  be  discharged  of  the  incumbrance,  and  any  balance 
returned  to  him.2 

XVI.  Dissolution  and  Winding  Up— 1.  In  General— Expiration  of  Time. — An 

incorporated  building  association,  like  any  other  corporation,  is  ipso  facto  dis- 
solved by  the  expiration  of  the  time  limited  by  the  law  under  which  it  is 
created.3 

Other  Causes  of  Dissolution. — It  may  be  brought  to  an  end  in  a  variety  of  other 
ways,  the  principal  ones  being  the  following:  the  accomplishment  of  the 
objects  for  which  it  was  created;  a  voluntary  surrender  of  its  franchise;4  an 


Bldg.  Loan  Assoc.  v.  Masonic  Hall  Assoc.,  29 
N.  J.  Eq.  389;  German  Fair  Hill  Bldg.  Assoc. 
v.  Metzger,  3  W.  N.  C.  (Pa.)  204. 

1.  Somerset  County  Bldg.  Loan,  etc., 
Assoc.  v.  Camman,  11  N.  J.  Eq.  382;  Citi- 
zen's' Mut.  !Loan,  etc.,  Assoc.  v.  Webster,  25 
Barb.  (N.  Y.)  263;  Hagerman  v.  Ohio  Bldg. 
etc..  Assoc.,  25  Ohio  St.  186:  Risk  v.  Delphos 
Bldg.,  etc.,  Assoc.,  31  Ohio  St.  517. 

2.  If  the  association  claims  a  greater 
amount  than  the  one  really  due,  and  bids  in 
the  property  for  the  former  sum,  it  must  pay 
over  to  the  member  the  balance  between  the 
two  amounts.  Fagan  v.  People's  Sav.,  etc., 
Assoc.,  5;  Minn.  437. 

3.  Dissolution  by  Expiration  of  Charter. — See 
the  title  Dissolution  of  Corporations. 

Where  the  duration  of  charters  under  the 
statute  is  restricted,  the  limitation  need  not 
be  inserted  in  the  charter;  it  is  fixed  by  the 
statute,  and  the  charter  must  be  interpreted 
in  conformity  therewith.  In  re  Miller's 
Estate,  2  Pearson  (Pa.)  348. 

But  building  and  loan  associations  may, 
for  the  purpose  of  winding  up  their  affairs, 
be  authorized  to  issue  a  scire  facias  sur  mort- 
gage after  the  expiration  of  the  charter, 
although  the  land  mortgaged  lies  outside  of 
the  city  limits.  This  legislation  does  not 
"  renew  "  or  "  extend  "  the  time  of  the  exist- 
ence of  these  associations  within  a  constitu- 
tional prohibition.  It  simply  provides  for 
the  collection  and  distribution  of  their  assets. 
Cooper  v.  Oriental  Sav.,  etc.,  Assoc.,  100  Pa. 
St.  402. 

Shares  Reaching  Par  Value. — Whenever  the 
assets  of  the  association  become  equal  to  the 
par  value  of  all  its  stock,  it  ceases  to  exist 
except  for  the  purpose  of  winding  up  its 
affairs.  Hagerman  v.  Ohio  Bldg.,  etc., 
Assoc.,  25  Ohio  St.  205.  See  also  White  v. 
Mechanics'  Bldg.  Fund  Assoc.,  22  Gratt. 
(Va.)  233. 

Application  for  Winding-up  Order. — Where  a 
borrower  from  a  building  association,  who, 
up  to  the  time  of  taking  the  loan,  had  been 
a  member,  but,  by  the  terms  of  his  contract, 
had  ceased  to  be  such,  and  become  merely  a 
debtor  for  a  fixed  sum  repayable  by  instal- 
ments, believing  that  the  period  had  arrived 


when  the  shares  could  be  paid  out  by  the 
society  at  their  par  value,  but  that  the  offi- 
cers were  redeeming  certain  shares  at  such  a 
rate  as  to  delay  the  time  of  his  discharge, 
presented  his  bill  for  an  injunction  upon  the 
officers  of  the  society,  the  appointment  of  a 
receiver,  and  winding  up  of  the  concern,  it 
was  held  that  the  bill  was  properly  dismissed. 
Being  simply  a  debtor,  bound  to  pay  a  certain 
amount  of  money,  he  could  not  be  discharged 
until  that  was  paid ;  and  as  he  had  ceased  to  be 
a  member,  the  continuance  of  the  society  for 
a  greater  or  lesser  time  was  not  a  matter 
wherein  he  could  have  any  interest.  Bowker 
v.  Mill  River  Loan  Fund  Assoc.,  7  Allen 
(Mass.)  100. 

But  in  England  a  creditor  may  apply  ex 
debito  justitia  for  a  winding-up  order.  In  re 
Professional,  etc.,  Ben.  Bldg.  Soc,  L.  R.  6 
Ch.  856.  See  also  Belanger  v.  Gauthier,  5  L. 
N.  (Can.)  171;  Gormerly  v.  Port  Richmond 
Bldg.,  etc..  Assoc.,  3  W.  N.  C.  (Pa.)  11. 

4.  Voluntary  Dissolution — Signature  of  Instru- 
ment of  Dissolution. — In  England,  where  the 
statute  provides  that  the  association  may  be 
dissolved  with  the  consent  of  three-fourths  of 
the  members  holding  not  less  than  two-thirds 
of  the  number  of  shares  in  the  society,  who 
testify  by  their  signatures  to  the  instrument 
of  dissolution,  it  was  held  that  the  signature 
of  a  member  of  a  building  society  to  one  only 
of  the  two  duplicate  instruments  of  dissolu- 
tion is  inoperative;  that  an  infant  member 
may  consent  to  a  dissolution;  that  the  signa- 
ture of  a  member  by  an  agent  is  valid;  that 
joint  holders  of  a  single  share  are  to  be  con- 
sidered one  member,  and  must  all  sign  the 
instrument;  and  that  a  member  who  holds 
shares  both  jointly  and  severally  need  only 
sign  the  instrument  in  one  place.  Dennison 
v.  Jeffs  (1896),  1  Ch.  611.  65  L.  J.  Ch.  N.  S. 
435,  74  L.  T.  Rep.  270. 

Charter  Construed  and  Held  Not  to  Permit  Vol- 
untary Dissolution  unless  Unanimous. — Where 
the  charter  of  a  building  association  provides 
that  the  company  shall  not  continue  beyond 
a  stated  period,  and  that  it  may  cease  before 
such  period,  provided  the  shares  reach  par 
value,  the  association  has  no  right  to  close 
up  its  business  voluntarily  within  the  stated 
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abandonment  of  the  enterprise  by  agreement  of  its  members  or  otherwise ;  or 
a  serious  departure  from  its  corporate  duty.1  The  last  two  causes  enumerated,, 
however,  do  not  of  themselves  dissolve  the  corporation,  but  merely  give 
grounds  for  a  proceeding  on  the  part  of  the  state  to  bring  about  that  end.2 

Actions  by  State.— If  the  state  by  a  directory  statute  provides  that  an  associa- 
tion shall  wind  up  on  the  accomplishment  of  a  certain  object,  it  must  comply 
although,  in  the  absence  of  such  direction,  it  might  have  been  the  exercise  of 
sound  business  judgment  to  delay  closing  its  affairs.3 

2.  Effect  on  Assets  and  Liabilities — a.  In  General — Order  of  Priority  of  Claims. — 
The  costs  of  the  winding-up  proceedings  must  be  paid  before  any  distribution 
of  assets  is  had.*    The  claims  of  creditors  must  be  next  met.5    Such  claims  are 


period  and  before  its  shares  have  reached  par 
value,  unless  with  the  consent  of  all  its  share- 
holders. Barton  v.  Enterprise  Loan,  etc., 
Assoc.,  114  Ind.  226,  5  Am.  St.  Rep.  608,  22 
Am.  &  Eng.  Corp.  Cas.  612;  Sumter  Bldg., 
etc.,  Assoc.  v.  Winn,  45  S.  Car.  381;  Sum- 
ter Bldg.,  etc.,  Assoc.  v.  Young,  45  S.  Car. 
380. 

Unanimous  Consent  Necessary.  —  A  building 
association  is  different  from  an  ordinary  cor- 
poration for  gain,  in  that  it  requires  the 
unanimous  consent  to  dissolve,  the  implied 
agreement  of  the  members  being  that  the 
concern  shall  run  its  course  and  give  to  all 
the  benefit  contemplated  in  the  scheme. 
Pfaff  v.  Kensington  Bldg.  Assoc.,  6  W.  N.  C. 
(Pa.)  349. 

Thus  in  a  case  in  Kentucky  certain  mem- 
bers of  a  building  association  who  had 
borrowed  from  the  association  to  the  full 
amount  of  their  respective  shares,  securing 
the  same  by  mortgages  on  real  estate,  met 
together,  and  without  authority  of  the  charter 
or  constitution,  and  without  consent  of  the 
other  members,  agreed  among  themselves 
that  they  would  each  pay  up  at  once  an 
amount  equal  to  the  dues  accruing  on  their 
respective  shares  up  to  a  certain  date  and  no 
more,  and  that  their  mortgages  should  be 
canceled  by  the  association.  The  directors 
then  in  office  accepted  said  payments,  and 
caused  the  several  mortgages  to  be  canceled, 
and  released  them  from  any  further  obliga- 
tion to  pay  their  weekly  contributions,  thus 
practically  dissolving  the  association.  Cer- 
tain of  the  members  who  had  not  borrowed 
from  the  association  the  amount  of  their 
respective  shares,  and  who  did  not  consent 
to  this  arrangement,  suing  for  themselves 
and  other  members  of  the  same  class,  and 
averring  these  facts  and  the  further  fact  that 
there  was  yet  due  on  their  shares  a  large 
balance,  prayed  for  the  dissolution  of  the 
association,  a  settlement  of  its  affairs,  and  a 
judgment  against  the  defendants.  It  was 
held  that  the  action  could  be  maintained; 
also  that  all  the  delinquent  stockholders 
should  be  before  the  court,  and  their  liabili- 
ties ascertained  and  determined.  It  was 
error  to  render  judgment  against  only  part 
of  the  delinquent  stockholders,  thus  compel- 
ling them  to  pay  not  only  their  pro  rata  of 
the  sum  necessary  to  equalize  the  various 
stockholders,  but  the  pro  rata  of  the  remain- 
ing debtors.  Arling  v.  Kenton  Bldg.,  etc., 
Assoc.,  26  Am.  L.  Reg.  N.  S.  273. 

But  all  may  consent,  in  which  case  the 
agreement  will  be  binding  on  them  and  their 


successors  in  interest.  Hoboken  Bldg.  Assoc. 
v.  Martin,  13  N.  J.  Eq.  427;  White  Haven 
Loan,  etc.,  Assoc.  v.  Kelly,  9  Luz.  L.  Reg. 
(Pa.)  9. 

But  any  agreement  to  dissolve  without 
paying  creditors  will  be  void.  Heggie  v. 
People's  Bldg.,  etc.,  Assoc.,  107  N.  Car.  581. 

Shareholder  must  Elect. — Where  a  resolution 
was  passed  by  a  building  association  to  dis- 
solve, and  was  treated  as  valid  by  a  large 
majority  of  the  members,  it  was  held  that  a 
shareholder  must  elect  whether  to  consider 
the  resolution  an  expiration  of  the  associa- 
tion; and  that  he  could  not  participate  in  the 
benefits  of  such  a  construction  of  it  without 
submitting  to  the  loss  occasioned  by  breach, 
on  his  part  of  the  condition  of  the  bond. 
Central  Bldg.  Assoc.  v.  Witzell,  13  Phila. 
(Pa.)  54. 

1.  See  the  titles  Ultra  Vires;  Dissolu- 
tion of  Corporations. 

Merely  becoming  a  national  association  i& 
not  such  a  serious  departure  from  its  corpo- 
rate duties  on  the  part  of  a  local  association 
as  to  cause  a  dissolution  of  the  body.  People- 
v.  Continental  Loan,  etc.,  Assoc.  (111.),  I 
Chicago  L.  J.  135. 

2.  Suit  for  Dissolution.  —  State  v.  Flitcraft 
(Mo.  1896),  36  S.  W.  Rep.  675.  See  the  title 
Dissolution  of  Corporations;  and  supra, 
this  title,  Rig/its  and  Powers. 

Abandonment. — A  building  and  loan  associa- 
tion which  assigns  all  its  unpaid  loans  and 
pays  off  all  its  stockholders  is  virtually  dis- 
solved, and  cannot  further  prosecute  a  pend- 
ing action  upon  a  bond  so  assigned  after 
action  brought.  Van  Pelt  v.  Home  Bldg., 
etc..  Assoc.,  87  Ga.  370. 

3.  Statute  Providing  that  Association  shall 
Close  when  Unsold  Shares  Reach  Certain  Value. — 
Thus  where  it  is  provided  that  "the  associa- 
tion shall  continue  until  the  unsold  stock  is 
worth  fifty  per  cent,  premium,  and  shall  then 
proceed  to  close,"  the  association  must  close 
when  the  assets  form  a  fund  which  if  divided 
would  give  a  dividend  of  fifty  per  cent.  Real 
estate  held  by  the  association  cannot  be  kept 
for  an  advance,  but  must  be  reckoned  in  at 
its  value,  which  may  fairly  be  taken  to  be 
that  at  which  it  was  bought  when  it  was  pur- 
chased at  auction,  although  it  may  be  shown 
by  evidence  to  have  a  different  value.  Burns 
v.  Metropolitan  Bldg.  Assoc.,  2  Mackey 
(D.  C.)  7. 

4.  Costs. — In  re  West  London,  etc. ,  Perma- 
nent Ben.  Bldg.  Soc.  (1894),  2  Ch.  352. 

5.  Claims  of  Creditors. — In  re  Mutual  Aid 
Permanent  Ben.  Bldg.  Soc,  29  Ch.  Div.  182, 
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not  deprived  of  their  priority  by  the  fact  that  the  claimants  occupy  the  double 
position  of  members  and  creditors.1 

b.  Settlements  with  Members. — All  authorities  agree  that  on  the  pre- 
mature abandonment  of  the  enterprise,  from  whatever  cause,  the  original  con- 
tract between  the  association  and  the  borrower  cannot  be  carried  out,  and  that 
neither  party  is  therefore  bound  to  a  literal  fulfilment. a  There  are  three  dif- 
ferent views  as  to  the  relative  rights  and  obligations  of  the  advanced  and  un- 
advanced  members,  it  being  settled  according  to  all  theories  that  the  former 
cannot  be  assessed  to  equalize  the  value  of  shares,  but  that  the  assets  are  to  be 
distributed  as  they  stand.3 

First  View. — The  first  view  is  that  the  relation  between  the  association  and 
the  borrowing  member  has  been  changed  by  circumstances  to  the  one  subsist- 
ing between  the  ordinary  creditor  and  debtor,  and  that  the  borrowing  member 
is  to  be  charged  with  the  amount  actually  received  by  him  with  interest  at  the 
legal  rate  to  date,  and  credited  with  all  payments  made,  whether  by  way  of 
dues,  interest,  or  premium,  according  to  the  rule  governing  partial  payments.4 

SecondView. — It  is  objected  by  courts  which  take  a  different  view  that  this 
throws  all  the  loss  upon  the  nonborrower,  and  that  the  rule  should  be  so  varied 
as  to  give  credit  only  for  the  amount  paid  as  interest,  and  any  sums  paid  ex- 
pressly on  the  loan  with  interest  thereon.  This  puts  the  borrower  upon  the 
same  footing  as  the  other  borrowers  and  the  nonborrowers,  with  all  of  whom 
he  shares  prorata.  He  thus  gets  a  return  from  the  dues  paid  in  the  value  of 
his  stock,  which  under  the  first  plan  is  extinguished.5 


30  Ch.  Div.  434,  13  Am.  &  Eng.  Corp.  Cas. 
638;  Heironimus  v.  Sweeney,  83  Md.  46;  Cris- 
well's  Appeal,  100  Pa.  St.  488;  Christian's 
Appeal,  102  Pa.  St.  184. 

1.  Creditors  Who  Are  Also  Members. — In 
Criswell's  Appeal,  100  Pa.  St.  488,  it  is  held 
that  where  an  association  is  authorized  by 
charter  to  receive  money  on  deposit  from 
stockholders,  to  bear  interest  at  a  certain 
rate,  in  case  of  insolvency  such  stockholders 
are  creditors  of  the  association  as  to  their 
deposits,  and  in  payment  of  them  are  en- 
titled to  a  pro  rata  share  of  the  assets  of  the 
association  with  other  outside  creditors,  in 
preference  to  the  stockholders. 

Estoppel.  —  But  one  who  was  a  director  in  a 
building  association,  long  insolvent  by  de- 
claring dividends  out  of  the  capital,  and  this 
with  his  knowledge  and  participation,  is  not 
entitled  to  receive  from  the  estate  of  the  cor- 
poration in  the  hands  of  an  assignee  any  part 
of  a  loan  made  by  him  to  the  corporation,  to 
pay  a  dividend  fraudulently  declared  until  the 
stockholders  are  fully  paid.  Kisterbock's 
Appeal,  51  Pa.  St.  483. 

2.  Settlements  with  Members. — Towle  v. 
American  Bldg.,  etc.,  Assoc.,  75  Fed.  Rep. 
938;  Curtis  v.  Granite  State  Provident  Assoc. 
(Conn.  1897),  36  Atl.  Rep.  1023;  Chapman  v. 
Young,  65  111.  App.  131;  Pioneer  Sav.,  etc., 
Co.  v.  Brockett,  58  111.  App.  204;  Waverly 
Mut.,  etc.,  Bldg.  Assoc.  v.  Buck,  64  Md.  338, 
14  Am.  &  Eng.  Corp.  Cas.  649;  Brown  v. 
Archer,  62  Mo.  App.  277;  Post  v.  Mechanics' 
Bldg.,  etc.,  Assoc.,  97  Tenn.  408. 

On  insolvency  the  contracts  of  a  build- 
ing association  with  its  members  are  re- 
scinded, and  the  parties  must  be  put  as 
nearly  as  possible  in  their  former  positions. 
If  a  borrowing  member,  who  has  received 
the  face  of  the  loan,  less  the  premium,  in 
that  event  repays  the  actual  amount  of  money 


received  with  the  interest,  he  may  have  his 
pledged  stock  reassigned  to  him,  and  is  en- 
titled to  participate  in  the  distribution  of 
the  assets.  State  Sav.,  etc.,  Assoc.  v.  Car- 
roll, 4  Pa.  Dist.  Rep.  6. 

3.  See  supra,  this  title.  Rights,  Duties,  and 
Liabilities  of  Members. 

Injunction. — 'Members  may  be  enjoined  from 
suing.    Chapman  v.  Young,  65  111.  App.  131. 

4.  First  View  :  Borrower  Credited  with  Dues — 
England.  —  Brownlie  v.  Russell,  L.  R.  8  App. 
235- 

Georgia. — City  Loan,  etc.,  Assoc.  v.  Good- 
rich, 48  Ga.  445. 

Maryland.  —  Waverly  Mut.,  etc.,  Bldg., 
etc.,  Assoc.  v.  Buck,  64  Md.  338,  14  Am.  & 
Eng.  Corp.  Cas.  649;  Windsor  v.  Bandel,  40 
Md.  172;  Low  St.  Bldg.  Assoc.  No.  6  v. 
Zucker,  48  Md.  448. 

Massachusetts. — Cook  v.  Kent,  105  Mass. 
246. 

Premiums  paid  are  to  be  credited,  but  not 
dues.  Curtis  v.  Granite  State  Provident 
Assoc.  (Conn.  1897),  36  Atl.  Rep.  1023. 

5.  Second  View  :  Interest  and  Premium  only 
Credited. — Strohen  v.  Franklin  Sav.  Fund, 
etc.,  Assoc.,  115  Pa.  St.  273;  State  Sav.,  etc., 
Assoc.  v.  Carroll,  4  Pa.  Dist.  Rep.  6. 

The  rule  is  well  expressed  in  the  case  of 
Rogers  v.  Hargo,  92  Tenn.  35,  which  follows 
Strohen  v.  Franklin  Sav.  Fund,  etc. .Assoc. ,115 
Pa.  St.  273.  In  the  Tennessee  case  the  member 
contended  that  he  should  be  charged  with 
the  amount  received  from  the  association, 
with  interest,  and  credited  with  the  sum  paid 
as  interest,  dues,  and  premium.  The  asso- 
ciation insisted,  on  the  contrary,  that  no 
credit  should  be  given  for  dues  paid.  The 
court,  by  Caldwell,  J.,  said:  "Charge  de- 
fendant with  money  actually  received  by 
him,  treating  the  same  as  due  and  drawing 
interest  from  the  time  received;  and  credit 
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Third  View. — The  remaining  view  differs  from  the  last  one  in  that,  instead  of 
crediting  the  borrower  with  the  whole  premium,  it  credits  him  with  only  the 
part  estimated  as  unearned.1 

Borrower  must  Pay. — In  any  case,  the  borrower  is  necessarily  compelled  to  pay 
up  at  once.8 

Settlement  by  Agreement. — A  settlement  other  than  either  of  the  above  if  agreed 
upon  by  all  parties  in  interest  will  be  upheld.3 


him  thereon  by  payments  of  interest  and 
premium  when  made.  Ascertain  balance  due, 
m. iking  calculation  upon  principle  of  par- 
tial payments,  and  give  recovery  for  such 
balance.  Let  amount  paid  by  defendant  as 
dues  on  stock  stand  to  hiscredit  on  the  books 
of  the  corporation  until  time  for  final  adjust- 
ment, when  he  and  all  other  stockholders, 
borrowers  and  nonborrowers,  will  be  paid  pro 
rata  from  the  fund  for  ultimate  distribution. 
Thus  the  loss  will  be  apportioned  equally." 

The  scheme  of  an  association,  if  carried 
out,  would  have  given  each  creditor  member 
the  sum  of  one  thousand  dollars  for  each  share 
at  termination,  and  each  debtor  member  such 
a  sum  as,  with  the  amount  unpaid  upon  his 
mortgage,  would  make  one  thousand  dollars 
per  share.  The  association  was  dissolved  by 
the  acquiescence  of  all  its  members  before  the 
assets  were  sufficient  to  pay  such  sum  per 
share.  It  was  held  that  the  assets  must  be 
distributed  among  all  the  members  equally 
according  to  their  respective  shares;  and  a 
claim  that  the  creditor  member  should  receive 


one  thousand  dollars  per  share,  and  the 
debtor  members  should  have  their  mortgages 
discharged  without  further  payment,  was  not 
upheld.    People  v.  Lowe,  117  N.  Y.  175. 

1.  Third  View:  Unearned  Premium  Credited. — 
It  has  been  held  that  the  member  is  on  wind- 
ing up  to  be  considered  as  in  the  same  posi- 
tion as  a  withdrawing  member,  and  to  be 
entitled  to  the  same  proportion  of  pre- 
mium as  unearned  as  such  a  member,  but 
that  he  is  not  to  be  credited  with  the  amount 
paid  as  fines  or  assessments,  all  being  alike 
responsible  for  losses. 

He  is  to  be  charged  with  the  amount  of  the 
loan  and  interest.  Towle  v.  American  Bldg., 
etc.,  Soc,  61  Fed.  Rep.  446. 

2.  Endlich  on  Building  Associations  (2d 
ed.),  §  523;  Rogers  v.  Hargo,  92  Tenn. 
35- 

3.  City  Loan,  etc.,  Assoc.  v.  Goodrich,  48 
Ga.  445;  Goodrich  v.  City  Loan,  etc.,  Assoc., 
54  Ga.  98.  See  also  McKeown  Bldg. 
Assoc.,  5  Ohio  L.  Bui.  52;  Goggin  v.  Kelly 
(Tex.  Civ.  App.  1894),  25  S.  W.  Rep.  1133. 
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299 
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Broker  selling  for  more  than  stipulated 

price,  969 
Buying  at  less  than  price  named,  969 
In  general,  969 

Proceeds  of  illegal  transactions,  969 

ACCOUNTS  (see  also  Building  and  Loan 
Associations)  : 
Bilan,  49 
Bill,  49 

Book  accounts,  704 

ACT  OP  GOD  : 
Bills  of  exchange  and  promissory  notes : 

Fulfilment  of  condition  impossible,  231 
Bonds,  686 
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ADMIRALTY  (see  also  Bottomry  and  Re- 
spondentia) : 
Boom  companies,  708 

ADMISSIONS  : 
Bigamy,  43 

Foreign  marriages,  44 
Bills  of  exchange  and  promissory  notes  : 

By  acceptance,  470 

Authority  of  parties,  473 

Capacity  of  parties,  472 

Existence  of  drawer,  471 

Existence  of  firm,  471 

Funds   of   the   drawer   in  acceptor's 

hands,  473 
Genuineness  of  body  of  bill,  472 
Genuineness  of  signatures,  471 
In  general,  471 

ADULTERY : 

Bigamy  distinct  from,  35 

ADVICE  OF  COUNSEL  : 

Bigamy,  41 

AFFIDAVIT  : 

Bills  of  sale,  557 

AGENCY  (see  also  Bought  and  Sold  Noted; 
Brokers;  Building  and  Loan  Associa- 
tions): 

Bills  of  exchange  and  promissory  notes,  163 

Acceptance  by  agent,  211 

Bills  drawn  by  agent  upon  principal,  119 

Blank  indorsement,  272 

Delivery  by  agent,  264 

Notice  of  dishonor  by  agent,  409 

Agents  for  collection,  410 

Attorneys,  409 

In  general,  409 

Notaries  public,  409 

Notice  given  in  agent's  name,  409 

Notice  given  in  name  of  party  other 
than  principal,  409 

Parol  authority,  409 
Notice  of  dishonor  to  agent,  413 

Agent  acting  under  implied  authority, 
413 

Agent  indorsing  in  name  of  principal, 
413 

Evidence  of  authority  necessary,  413 
General  agent,  413 
In  general,  413 

Termination  of  agent's  authority  by 

death  of  principal,  413 
Where  bill  is  drawn  in  name  of  agent, 

413 

Notice  to  agent,  306 

Notice  to  transferee  when  interest  is  over- 
due, 305 
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AGENCY,  cont'd. 

Bills  of  exchange  and  promissory  notes,  cont'd. 

Rights  of  bona  fide  holder  where  there  is 
a  fraudulent  diversion  by  agent,  335 

Wife  as  agent  of  husband,  170 
Bills  of  lading : 

Estoppel,  532 

Issued  by  agent,  512 

Purchasers  from  agents  of  owner,  550 

Signed  by  agent,  513,  514 

Transfer  by  agent  of  owner,  551 
Bonds,  637,  638 

ALIENS: 
Bills  of  exchange  and  promissory  notes,  173 

Bills  held  valid,  174 
Drawer  and  drawee  alien  enemies,  173 
Effect  of  war  on  bills  of  exchange,  173 
Illustrations,  173 
Indorsement  by  alien  enemy,  173 
Innocent  payee,  174 
Promissory  notes,  173 
Ransom,  174 
Wife  of  alien,  168 
Bonds : 

Obligee,  642 

ALLONGE : 

Bills  of  exchange  and  promissory  notes, 

259 

ALONG : 

Boundaries,  813 

Along  a  stream,  831 
Along  the  shore,  821 

ALTERATION  OF  INSTRUMENTS  : 
Bills  of  exchange  and  promissory  notes: 

Adding  or  removing  memoranda,  142 
Instruments  fraudulently  altered,  332 

Agency  contract  changed  into  a  note, 
333 

Drawing  paper  so  as  to  facilitate  altera- 
tion, 334 

Recovery  allowed  where  drawer  was 
negligent,  332 
Part  of  the  instrument  easily  detached, 
333 

Recovery  of  money  paid,  502 
Striking  out  indorsement,  279,  280 
Bought  and  sold  notes,  754 

AMBIGUITY : 
Bills  of  exchange  and  promissory  notes: 

Acceptances,  218 

Parol  evidence,  154 
Bills  of  lading  : 

Parol  evidence,  543 
Boundaries,  848 

AMONG  : 
Between,  9 

ANCIENT  DEEDS: 
Boundaries,  856 

Explained  by  evidence  of  modern  usage, 

857 

Inadmissibility  in  general,  857 

ANIMALS,  see  Brands  and  Marks. 

APPARENT : 

Apparent  maturity,  247 

APPORTIONMENT  : 
Boundaries,  867 

Pennsylvania,  868 

IO 


APPORTIONMENT,  cont'd. 
Boundaries,  cont'd. 

United  States  survey,  868 
Vacant  space  between  two  tracts,  867 
Where  discrepancy  affects  all  the  lots  in 
a  block,  868 

APPROACHES  (see  also  Bridges)  : 
Bridges,  919 

ARBITRATION  AND  AWARD: 

Boundaries  as  evidence,  858 
Building  and  loan  associations  : 

Disputes  between  members  and  associa- 
tion, 1037 

ARRIVAL: 

Bills  of  exchange  and  promissory  notes: 

On  arrival  of  ship,  85 

ARSON  : 

Building,  995 

ASSIGNMENT  FOR  BENEFIT  OF  CRED- 
ITORS : 

Bills  of  exchange  and  promissory  notes,  312 

ASSIGNMENTS  . 
Bills  of  exchange  and  promissory  notei,  281 

Choses  in  action,  246 
Bills  of  lading,  553 
Bonds,  648 

Assignment  of  a  debt  for  which  a  bond  is 

equity,  648 
Assignment  recognized  in  equity,  648 
Conditional  bond  not  assignable  at  com- 
mon law,  648 
Rights  of  assignee,  648 
Bottomry  and  respondentia,  738-749 

ASSIGNMENTS     FOR     BENEFIT  OF 
CREDITORS  : 

Bills  of  sale,  556 

Building  and  loan  associations,  1018 
ASSIGNS: 

Bills  of  exchange  and  promissory  notes,  133 
ASSOCIATIONS,  see  Building  and  Loan 
Associations. 

AT  : 

Bills  of  exchange  and  promissory  notes: 

Drawee's  name  preceded  by  "  at,"  123 
"  At  "  for  "  to  "  before  drawee's  name,  112 
ATTACHMENT: 

Bills  of  exchange  and  promissory  notes, 

282,  307 
Bonds : 

Wrongful  attachment  as  duress,  628 
ATTAINDER : 

Bill  of  attainder,  56 
ATTEMPTS  : 
Bribery,  914 

Misdemeanor,  914 
Offer  to  receive  bribe,  915 
State  statutes,  915,  916 
Statutory  crime,  914 
ATTESTATION    (see   also   Bills   of  Ex- 
change and  Promissory  Notes): 
Building  and  loan  associations,  1063 
ATTORNEY  AND  CLIENT  : 

Bills  of  exchange  and  promissory  notes  : 
Notice  of  dishonor  by  attorney,  409 
Whether  instrument  is  negotiable  that  stipu- 
lates for  collection  of  attorney's  fees  and 
costs,  98 
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ATTORNEY  AND  CLIENT,  cont'd. 

Bills  of  exchange  and  promissory  notes,  cont'd. 
Whether  instrument  is  negotiable,  etc.,  cont'd. 
Arguments  for  negotiability,  100 
Argument  that  such  provision  renders 

note  nonnegotiable,  IOI 
Contrary  to  public  policy,  IOI 
Doctrine  of  nonnegotiability,  100 
Held  agreement  for  a  penalty,  IOI 
How  recoverable,  103 
Not  conclusive  in  amount,  102 
Provision  for  attorney's  fees  held  not 

to  affect  negotiability,  98 
Stipulation  available  to  holder,  99 
Stipulation  enforceable,  99 
Stipulation  held  valid,  102 
Stipulation  void,  99 

Stipulation  void,  instrument  not  nego- 
tiable, 101 
Tender  before  suit,  103 
The  phrase  "  public  policy,"  101 
Usurious  and  without  consideration, 
102 

Bonds,  635 

Attorneys  as  obligors  and  sureties,  634 

AUCTIONS : 

Building  and  loan  associations,  1054,  1069 

AUCTIONS  AND  AUCTIONEERS  : 
Bid  and  bidding,  32 

Building  and  loan  associations,  1054,  1069 

AUDITORS  : 

Boroughs,  729 

AVERAGE : 

Bottomry  and  respondentia,  747 

BAGGAGE : 

Bicycles,  30 

BAILi  AND  RECOGNIZANCE  IN  CRIM- 
INAL CASES: 
Bonds: 

Infants,  627 

Validity  of  voluntary  bond  unauthorized 
by  statute,  630 

BAIL  IN  CIVIL  CASES: 
Bonds: 

Infants,  627 

BAILMENT,  sec  Boom  Companies. 

BANK  : 
Boundaries  : 

Bank  of  lake,  837 
Bank  of  stream,  830 

BANKNOTES  (see  also  Bills  of  Exchange 

and  Promissory  Notes): 
Bill,  50 

Bill  and  note  brokers,  53 
Bills  of  credit,  63 

Bills  of  exchange  and  promissory  notes,  107 

Bank  of  England  notes,  107 
Example  of  paper  held  not  negotiable, 
108 

Judicial  notice  of  value  of  certain  notes, 
108 

Whether  banknotes  are  money,  107 
Whether  instruments  payable  in  bank- 
notes are  negotiable,  107 
Judicial  notice  : 

Value  of  certain  notes,  108 
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BANKRUPTCY  . 

Bills  of  exchange  and  promissory  notes,  175 

Bills  previously  accepted  for  bankrupt's 
accommodation,  176 

Delivery  before  bankruptcy,  indorse- 
ment afterwards,  176-255 

Effect  of  bankruptcy,  175 

Indorsement  after  bankruptcy,  176,  255 

Notice  of  dishonor  where  party  to  be  notified 
is  a  bankrupt,  412-468 
Notice  prior  to   appointment    of  as- 
signee, 412 
Notice  subsequent  to  appointment,  412 

Obligation  of  drawee  to  accept  after 
notice  of  bankruptcy  of  drawer,  470 

Whether  presentment  of  notice  is  neces- 
sary where  acceptor  or  maker  is 
bankrupt,  468,  412 

BANKS  AND  BANKING  : 

Bills  of  exchange  and  promissory  notes  : 

Clause  making  a  note  negotiable  at  a 
particular  bank  does  not  affect  its 
negotiability  elsewhere,  135 

Effect  of  making  acceptance  payable  at 
bank  upon  authority  of  banker,  228 

Notice  to  drawee  or  maker  that  paper  is 
in  bank,  whether  equivalent  to  pre- 
sentment, 360 

Presentment  where  instrument  is  pay- 
able at  particular  bank,  361 

Notice  of  dishonor,  410-434 

Notice  to  bank  officer,  307 

Statutes  requiring  that  notes  shall  be 
made  payable  at  a  bank,  132 

Sufficiency  of  notice  of  dishonor,  421 

Time  of  presentment,  370 
Bonds  : 

Cashier's  bond,  688 

BASTARDY : 
Bonds,  660,  661 
Infants,  627 

BEACH: 

Boundaries,  764 

BEARER  (see  also   Bills  of  Exchange 
and  Promissory  Notes)  : 
Bills  of  exchange  and  promissory  notes,  113, 

134,  246 

Indorsement  of  instrument  payable  to 

bearer,  257 
Transfer  of  instrument  payable  to  bearer, 

250 

BENZINE,  1 

BEQUEATH,  I 

Examples  of  construction  in  wills,  I,  2 
Primarily  applicable  to  personal  property,  I 
Used  synonymously  with  "devise,"  I 

BEQUEST  : 

"Testament"  distinguished  from,  2 
BEREFT,  3 
BERME  BANK,  3 
BERRIES,  3 
BESET,  3 
BESIDES,  3 
BESOT,  3 
BEST,  3 
BET,  5 

BETTERMENT,  7 
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BETTING.  5 
BETWEEN,  8 

Among,  g 

Boundaries,  805 

Time  : 

Computation  of,  9 

Whether  it  includes  place  to  which  it  re- 
lates. 8 

beyeuage,  u 

Druggist,  11 
BEYOND,  11 
BEYOND  THE  SEAS,  12 

Bigamy,  42 

BIAS,  13 

BICYCLES,  15 

Baggage, 30 
Bells,  29 
Bridges : 

Riding  on  bridges,  23 
Maryland  statute,  23 
Validity  of  ordinance  prohibiting,  23 
Carriage,  16 
Carrier  of  passengers  : 

Baggage,  30 
Contributory  negligence,  19 

Riding  on  car  tracks,  24 
Criminal  law: 

Riding  on  sidewalks,  22,  23 
Crossings: 

Street  railways,  24 
Duty  to  use  moderate  speed,  29 
English  statute,  17 
Fines : 

Riding  on  sidewalks,  22,  23 
Frightening  horses,  28 
Highest  speed,  29 

Status  of  the  bicycle  on  the  highways,  16 
Highways  (see  also  infra,  Sidewalks),  16 
Burdens,  16 

Duty  of  municipal  corporations  to  fur- 
nish safe  roads,  18 

Duty  of  quasi  corporations  to  furnish 
safe  roads,  19 

Right  of  bicycle  in,  16 

Right  to  safe  roads,  18 
Injury  to  wheel  where  left  in  street,  25 
Insurance,  32 
Introductory,  15 
Lamps,  29 
Law  of  the  road,  25 

Duty  to  turn  to  the  right,  25 

English  rule,  27 

Illustrations,  26 

Meeting  traveler,  25 

Objective  point  on  left-hand  side  of  the 
road,  27 

Overtaking  and  passing,  28 

Qualifications  of  the  rule,  27 
Limitation,  17 
Meeting  other  travelers,  25 
Municipal  corporations,  18 
Municipal  ordinance: 

Excluding  bicycles  from  parks,  17 
Overtaking,  28 
Parks,  17 
Passing,  28 
Quasi  corporations : 

Duty  to  furnish  safe  roads,  19 
Riding  a  bicycle  not  equivalent  to  riding  or 

driving  a  horse,  17 
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BICYCLES,  cont'd. 
Scope  of  article,  15 

Sidewalks  (see  also  injra,  Highways),  17- 
20 

Bicycle  as  an  obstruction,  21 
Bicycle  included  in  term  "vehicle,"  21 
Criminal  arrest  and  prosecution,  22 
Municipality  licensing  bicycles  on  side- 
walk, 22 
Ordinance  imposing  fine,  22 
Ordinance  prohibiting  use  of  wheel,  20 
Pennsylvania  statute,  22 
Qualification  of  the  rule,  21 
Statute  imposing  both  fine  and  imprison- 
ment, 23 

Where  not  expressly  prohibited  by  stat- 
ute or  ordinance,  20 
Whether  an  unlawful  act,  20 
Statutes  restrictive  of  rights  of  riders  of 

bicycles,  17,  18 
Street  railways  : 

Contributory  negligence,  24 
Crossing  car  tracks,  24 
Riding  on  car  tracks,  24 
Sunday,  ig 

New  England  doctrine,  19 
Redress  for  injuries  incurred  upon  Sun- 
day, 19 

Whether  riding  on  Sunday  is  a  bar  to  re- 
covery, 19,  20 
Taxation,  31 
Tolls,  17,  30 
Turnpikes  : 

Payment  of  tolls,  17  30, 
Vehiole,  16 

Insurance  policy,  17 
Whether  a  carriage,  16 
Whether  a  vehicle,  16 

BID,  32 

BIDDING,  32 

BIENNIAL,  33 

BIENS,  33 

BIG,  33 

BIGAMY  (see  also  Unlawful  Cohabita* 

tion),  34 
Absence,  38,  40,  41-45 
Accessories,  48 
Admissions,  43 

Foreign  marriages,  44 
Adultery,  distinguished  from,  35 
Advice  of  counsel,  41 
Beyond  the  seas,  42 
Circumstantial  evidence,  43 
Conflict  of  laws,  38,  39 
Constitutional  law,  36 
Defense,  41 
Definition,  35 
Divorce  : 

Belief  in  legal  divorce  as  defense,  41 
English  law  as  to  a  foreign  divorce,  37 
Fraud,  37 

Guilty  party  forbidden  to  remarry,  37 
Proof  of,  45 

Want  of  jurisdiction,  37 
When  divorce  must  be  obtained,  37 
Ecclesiastical  offense,  35 

Elements  of  the  offense,  see  infra.  Intent  ; 
Prior  Marriage;  Subsequent  Mar- 
riage. 
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BIGAMY,  cont'd. 
Evidence  (see  also  infra,  Identity  ;  Mar- 
riage ;  Witnesses): 

Divorce,  45 
Foreign  law  : 

How  proved,  45 
Husband  and  wife,  see  infra,  WITNESSES. 
Identity: 

Of  defendant,  47 

Of  first  wife,  47 
Intent  : 

Advice  of  counsel,  41 

Belief  in  death  of  absent  consort,  40 

Belief  in  legal  divorce,  4 

Mistake  of  law,  41 

Religious  belief,  41 
Jurisdiction  : 

Place  of  prior  marriage,  38 

Place  of  subsequent  marriage,  39 
License,  42 

Limitation  of  actions,  42 
Marriage  (see  also  infra.  Prior  Marriage  ; 
Subsequent  Marriage): 
Admissions,  43 
Circumstantial  evidence,  43 
Evidence,  42 
Foreign  marriages,  44 
How  the  marriages  are  proved,  42 
License,  42 
Record,  42 
Witnesses,  42 
Mistake  : 

Mistake  of  law,  41 
Origin  and  history,  35 
Presumption  : 

Absence  for  statutory  period,  38,  41-45 

Conflicting  presumptions  of  life  and  in- 
nocence, 45 
Defendant's     knowledge     of  absent 

party's  life,  46 
Life  of  absent  husband  or  wife,  45 
What  defense  must  prove,  46 
What  prosecution  must  prove,  45 
Absence  of  consort,  40 
Prior  marriage,  36,  42 
Abandonment,  38 

Consent  of  the  contracting  parties,  37 

Death  of  first  husband  or  wife,  36 

Divorce  from  first  husband  or  wife,  36 

Former  slaves,  38 

Form  of  ceremony,  37 

Marriage  between  aunt  and  nephew,  38 

Place  of  prior  marriage,  38 

Presumption  of  death,  38 

Prior  marriage  must  be  valid,  37 

Solemnization  of  prior  marriage,  37 

Subsisting  prior  marriage,  36 

Three  marriages,  38 

Voidable  marriage,  38 

Void  prior  marriage,  37 
Records  : 

Evidence,  42-44 

Proof  of  foreign  marriages,  44 
Religious  belief,  41 
Statutes,  35 

Acts  of  Congress,  36 

Constitutionality  of  acts  of  Congress,  36 
State  statutes,  36 

Whether  English  statutes  are  adopted  in 
United  States,  36 
Subsequent  marriage,  38 

Going  through  form  of  marriage,  39 
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BIGAMY,  cont'd. 

Subsequent  marriage,  cont'd. 

Marriage  contracted  through  fear,  39 
Meaning  of  the  word  "  marries,"  39 
Negro  and  white  person,  39 
Parties  incompetent,  39 
Place  of  subsequent  marriage,  39 
Proof  of  cohabitation  unnecessary,  39 
Second  marriage  an  essential  element,  38 
When  the  crime  is  complete,  39 
Unlawful  cohabitation,  48 
Venue : 

Place  of  prior  marriage,  38 
Place  of  subsequent  marriage,  39 
Witnesses,  45 

Clergyman  who  officiated,  42 
Competency  of  first  husband  or  wife,  46 
Competency     of     second    husband  or 
wife,  47 

Fact  that  witness  is  the  first  husband  or 

wife  must  be  shown,  47 
Foreign  marriages,  44 
Witnesses  who  saw  the  ceremony,  42 

BIG  WITH  CHILD,  33 

BIJOU,  49 

BILAN,  49 

BILATERAL,  49 

BILGED,  49 

BILL,  49 

Act,  50 

Bank  bills  (see  also  BANKNOTES),  50 
Bill  of  costs,  56 
Forgery,  50 
Indictment,  50 
Penal  bill,  49 
Petition,  55 
Single  bill,  49 
Statutes,  50 

BILL  AND  NOTE  BROKERS  (see  Gener- 
ally Brokers;  Bills  of  Exchange  and 
Promissory  Notes): 
Authority  to  receive  purchase  money,  51 
Banknotes,  53 
Caveat  emptor,  53 
Definition,  51 

Disclosure  by  brokeras  to  character  of  note, 

53 

Exchange  brokers,  51 
Implied  warranty,  51 
Laches,  53 
Liabilities,  51 
Mistake,  53 

Notice  to  broker  as  notice  to  principal,  52 
Pledge,  53 
Principal  disclosed  : 

Liability,  51 
Principal  undisclosed: 
Implied  warranty,  51 
Liability  after  payment  of  proceeds  to 

principal,  52 
Liability  in  general,  51 
Solvency  of  parties,  52 
Warranty  of  genuineness  of  paper,  51 
Representations  of  broker,  52 
Rights,  51 

Undisclosed  principal,  51 
Warranty,  51 

Warranty  of  solvency  of  parties,  52 
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BILLA  VERA,  54 

BILLIARDS,  54 

Gaming,  54 

Municipal  corporations,  54 
Pool  distinguished,  54 
Statutes  and  ordinances  relating,  54 

BILL  IN  EQUITY,  55 

BILL  OBLIGATORY,  56 

BILL  OF  ATTAINDER,  56 

BILL  OP  EXCEPTIONS,  57 

Distinguished  from  statement  of  case,  57 

Skeleton  bill,  57 

BILL  OF  HEALTH,  58 
BILL  OF  INTERPLEADER,  58 

BILL  OF  PAINS  AND  PENALTIES,  56, 

58 

BILL  OF  PEACE,  58 
BILL  OF  RELIEF,  56. 
BILL  OF  REVIEW,  59 
BILL  OF  REVIVOR,  59 

BILL  OF  REVIVOR  AND  SUPPLEMENT, 

59 

BILL  OF  RIGHTS,  59 
BILL  QUIA  TIMET,  60 

BILLS  OF  CREDIT,  61 

Banknotes,  63 

Banknotes  which  state  pledges  itself  to 

pay, 64 

Bill  by  state,  payment  of  which  is  to  be 
made  out  of  the  fund  pledged  therefor, 
62 

Bill  of  lading  distinguished  from,  549 
Bills  of  bank  chartered  by  state,  63 
Bonds  issued  by  state,  62 
Building  and  loan  associations,  1018-1024 
Confederate  Treasury  notes,  64 
Constitutional  prohibition,  61 
Contracts  by  which  a  state  binds  itself  to 

pay  money  at  a  future  day,  63 
Coupons  issued  by  state,  62 
Definition,  61 

Implied  power  of  Congress  to  emit  bills  of 

credit,  62 
Intention  of  legislature,  62 
Notes  of  municipal  corporation,  64 
Power  of  Congress  to  declare  the  effect  of 

bills  of  credit  issued  by  it,  62 
Promissory  note  having  for  its  considera- 
tion a  bill  of  credit,  62 
What  constitutes  bills  of  credit,  62 
Where  two  or  more  states  together  issue 
bills  of  credit,  62 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES  (see  also  Banknotes  ; 
Bill    and   Note   Brokers;    Bills  of 
Lading),  65 
Absconding  debtor  : 

Presentment  of  notice  of  dishonor  where 
maker  or  acceptor  absconds,  450 
Absolute  acceptances,  208 
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Acceptance  (see  also  infra.  Notice  of  Dis- 
honor), 207 
Acceptance  after  transfer,  199 
Acceptance  by  adopted  name,  210 
Acceptance  by  agent,  211 
Acceptance  by  successor  or  official  upon 

whom  drawn,  210 
Acceptance  complete  without  delivery, 
213 

Acceptance  of  a  bill  implies  a  considera- 
tion, 187 

Acceptance  to  pay  at  particular  place  not 

a  qualified  acceptance,  228,  375 
Alternative  address,  211 
Bill  directed  to  A  or  B,  211 
By  partner,  182 
By  what  law  governed,  212 
Conditional  acceptances,  208 

Acceptances  for  honor  supra  protest :,  232 
Acceptances  for  part,  228 
Acceptances  on  condition  that  contracts 

of  drawer  be  complied  with,  226 
Acceptances    payable  at  a  particular 

place,  228,  375 
Acceptances  payable  on  happening  of 

independent  event,  229 
Acceptances  payable  "  when  in  funds," 
229 

Acceptances  to  "  pay  eventually,"  227 
Acceptances  "  to  pay  when  due,"  225 
Acceptances  variant  as  to  time  of  pay- 
ment, 227 

Act  of  God  rendering  fulfilment  im- 
possible, 231 
Act  of   the  law  rendering  fulfilment 

impossible,  231 
Agreement,  after   refusal,  to  pay  if 

again  presented,  229 
Amount  of  acceptance,  228 
Bill  drawn  or  indorsed  conditionally, 
225 

Binding  if  accepted  by  holder,  226 
Burden  of  proof  to  show  performance, 

232 

Conditional  acceptance  absolute  when 

condition  performed,  230 
Condition  implied  from  circumstances, 
225 

Definition,  224 

Effect  of  making  acceptance  payable 

at  bank,  22S 
Examples,  225,  226 

Fixing  a  time  where  no  time  of  pay- 
ment is  named,  227 
Instances  of   qualifications   and  con- 
ditions, 227 
Intent  to  qualify  clear,  226 
Liability  of  acceptor,  474 
Mode  of  payment,  228 
Necessity  for  fulfilment  of  condition, 
229 

Necessity    of    assent    of  antecedent 

parties,  226 
Necessity  of  notice  to  previous  indors- 

ers,  227 
Notice  of  dishonor,  397 
Obligation  where  the  acceptance  is  to 

pay  "  when  in  funds,"  230 
Promise  to  accept  bill  drawn  according 

to  conditions,  229 
Promise  to  pay  sight  bill  in  future,  227 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Acceptance,  cont'd. 

Conditional  acceptances,  cont'd. 

Qualification  as  to  place  of  payment, 
228 

Qualification  or  condition  must  be  dis- 
tinct, 225 

Qualified  acceptance  binds  as  between 

holder  and  acceptor,  227 
Question  of  law  or  fact,  224 
Retention  of  bill  by  drawee,  221 
Statutes  as  to  place  of  payment,  229 
Time  of  payment,  227 
Words  indicative  of  nature  of  consider- 
ation, 226 

Words  in  memorandum  of  acceptance 

contradicting  terms  of  bill,  226 
Written  acceptance  cannot  be  proved 
conditional  by  parol,  226 
Corporations,  183 
Definition,  207 

Effect  of  acceptance  on  drawee's  liability,  470 

Acceptor  becomes  primary  debtor,  470 
Admission  as  to  existence  of  drawer, 
471 

Admission  by  acceptance,  470 
Admission   of    authority   of  parties, 
473 

Admission  of  capacity  of  parties,  472 
Admission  of  funds  of  drawer  in  ac- 
ceptor's hands,  473 
Admission  of  genuineness  of  body  of 
bill,  472 

Admission  of  genuineness  of  signa- 
tures, 471 

Admission  of  signature  of  drawer,  471 
Admission  of  signatures  of  payee  and 

indorsers,  471 
Liability  after  death  of  drawer,  474 
Liability  by  absolute  acceptance,  474 
Liability  of  acceptor,  474 
Liability  of  conditional  acceptance,  474 
Recovery  of  money  paid  on  bill  with 
forged  indorsement,  472 
General  principles,  208 
Holder's  right  to  demand  absolute  ac- 
ceptance, 208 
Implied  acceptance,  208 
Implied  and  constructive  acceptances,  219 
Cannot  be  inferred  from  holder's  con- 
duct alone,  220 
Course  of  dealing  between  the  parties, 
221 

Effect  of  drawee's  discounting  bill,  223 
Effect  of  retention,  220 
Fact  of  retention  may  be  explained,  221 
Facts  insufficient,  219 
Illustrations,  219 
In  general,  219 

Notice  by  holder  that  retention  re- 
garded as  acceptance,  222 

Not  inferred  from  mere  retention,  220 

Part  payment,  224 

Payment,  224 

Period  of  retention,  223 

Refusal  to  return,  222 

Retention  for  conditional  acceptance, 
221 

Retention  in  connection  with  statement 

of  drawee,  221 
Retention  of  funds  or  property  against 

which  bill  is  drawn,  223 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Acceptance,  cont'd. 

Implied  and  constructive  acceptances,  cont'd. 
Statutes   as    to   wilful  destruction  or 
failure  to  return  contemplate  only 
tortious  acts,  222 
Statutory  provisions,  222 
What  amounts  to  a  constructive  ac- 
ceptance, 219 
Where  drawer  and   drawee   are  the 

same  person,  220 
Wilful  destruction  of  bill,  222 
Writing  on  bill  an  order  upon  third 
person  to  pay  it,  223 
Liability  of   acceptor  for   honor  supra 

protest,  475 
More  than  one  acceptor,  211 
Must  be  by  drawee,  210 
Must  be  for  the  payment  of  money,  213 
Necessity  of  redelivery  to  holder,  212 
Obligation  of  the  drawee  to  accept,  469 
After  death  of  drawer,  470 
After  notice  of  bankruptcy  of  drawer, 
470 

Conditional  promise  to  accept,  469 
Express  promises  to  accept,  469 
Implied  promises  to  accept,  469 
Liability   of   drawee    for  nonaccept- 
ance,  470 

Measure  of   damages  for  nonaccept- 
ance,  470 

Relationship  of  debtor  and  creditor, 

469 

When  duty  to  accept  arises,  469 
Withdrawal  of  offer  to  accept,  470 
Place  of  contract  is  place  where  accept- 
ance is  written,  212 
Place  of  payment  designated  in  accept- 
ance, 373 
Presentment  for,  348 

Bills  other  than  those  payable  after 

sight,  348 
Bills  payable  after  sight,  348 
Bills  payable  at  a  fixed  time,  349 
By  whom  presentment  should  be  made, 
349 

Demand  bills,  348 
Mode  of  presentment,  350 
Necessity  of  presentment,  348 
Place  of  presentment,  352 
Presentment  by  notary,  349 
Presentment  in  case  of  drawee's  death, 
349 

Presentment  of  one  of  a  set  of  two  or 

more  parts,  350 
Second  presentment,  348 
Time  of  presentment,  350 

Mixed  question  of  law  and  fact,  351 
Must  be  within  a  reasonable  time, 
350 

"  Reasonable  time  "  dependent  upon 

particular  facts,  350 
Sickness  of  holder,  351 
What  constitutes    reasonable  time, 

350 

Where  the  bill  is  put  in  circulation, 
351 

To  whom  presentment  should  be  made, 
349 

What  bills  must  be  presented,  348 
Whether  actual  exhibition  of  bill  is 
necessary,  350 
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BILLS  OF  i:\THANGE,  etc.,  cont'd. 
Acceptance,  cont'd. 

Presumption  of  funds  of  drawer  in  hands 

of  acceptor,  187 
Promise  to  accept,  sec  infra,  PROMISE  TO 

Accept. 
Protest,  379 

Qualified  acceptances  (see  also  infra.  Con- 
ditional Acceptances),  208,  375 
Notice  of  dishonor,  397 
Question  of  law  or  fact,  208 
Retention  of  bill  by  drawee,  220 
Revocable  until  redelivery  to  holder,  212 
Several  drawees  named,  211 
Supra  protest  pt  for  honor,  232 

Acceptance  for  honor  supra  protest  is 

a  conditional  acceptance,  232 
Byjstranger  for  honor,  232 
Drawee  as  acceptor  supra  protest,  232 
Form  of  acceptance  for  honor,  233 
For  whose  honor  acceptance  is  made, 
233 

Series  of  acceptors  for  honor,  232 
Time  of  acceptance,  209 

After  death  of  drawer,  209 

After  maturity,  209 

After  previous  refusal  to  accept,  209 

After  protest,  209 

Before  completion  of  bill,  209 
Variance  in  name  between  address  and 

acceptance,  210 
Verbal  acceptances,  208-217 

At  common  law,  217 

Bills  not  shown  to  drawee,  218 

Conditional  acceptances,  219 

Necessity  for  assent  to  holder,  219 

Statute  of  frauds,  244 
Examples,  244,  245 
In  general,  244 

Where  the  drawer  has  funds  in  the 
drawee's  hands,  245 

Whether  an  original  or  secondary 
promise,  244 

Whether  within  the  provision  in  re- 
gard to  promises  to  answer  for  the 
debt  of  another,  244,  245 
Statutes  requiring  written  acceptances, 

213 

Validity,  217 

What  words  amount  to  an  acceptance, 

218 

Words  addressed  to  a  stranger  to  the 

bill  not  an  acceptance,  219 
Words  of  acceptance  must  not  be  am- 
biguous or  equivocal,  218 
What  constitutes  delivery,  202 
When  contract  of  acceptance  is  complete, 
212 

"  When  in  funds,"  230 

Whether  fraud  upon  acceptor  affects 
rights  of  the  payee,  199 

Whether  there  may  be  a  series  of  accept- 
ors, 211 

Who  may  accept,  210 

Words  sufficient  to  constitute  acceptance, 

216,  218 
Written  acceptances,  213 

Acceptance  not  to  be  varied  by  parol, 
214 

"  Accepted,"  213 

Any  words  importing  an  undertaking 
to  pay  sufficient,  215 


BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Acceptance,  cont'd. 
Written  acceptances,  cont'd. 
Corporation,  213 

Date  as  evidence  of  time  of  accept- 
ance, 215 

Express  refusal  to  accept,  216 

Illustrations  of  words  sufficient  to  con- 
stitute acceptance,  216 

No  particular  form  of  expression 
essential,  215 

On  a  paper  other  than  the  bill  itself,  217 

On  the  bill  itself,  213 

Parol  acceptance,  226 

Parol  evidence  as  to  date,  215 

Pencil,  213 

Presumption  as  to  date  when  date 
omitted,  215 

Separate  acceptances,  217 

Statutes  requiring  acceptances  in  writ- 
ing on  bill,  213 

Whether  acceptance  must  be  dated, 
215 

Whether  signature  of  drawee  is  neces- 
sary, 217 
Acceptor,  78 
Accommodation  paper  : 

Whether  transferee  is  a  bona  fide  holder, 
299 
Account  : 

Direction  to  place  to  account,  137 
Acknowledgment  of  indebtedness  not  suffi- 
cient, 83 
Action  : 

As  to  holder's  right  of  action,  see  infra. 
Holder. 
Act  of  God  : 

Fulfilment  of  condition  impossible,  231 
Address,  see  infra,  Notice  of  Dishonor. 
Administrators,  see  infra,  EXECUTORS  AND 

Administrators. 
Admissions  : 
By  acceptance,  470 

Authority  of  parties,  473 

Capacity  of  parties,  472 

Corporation,  474 

Existence  of  drawer,  471 

Existence  of  firm,  471,  474 

Funds   of  the   drawer  in  acceptor's 

hands,  473 
Genuineness  of  body  of  bill,  472 
Genuineness  of  signatures,  471 
In  general,  471 
By  maker  of  note  : 

Capacity  of  payee  to  indorse,  475 
Maker  admits  existence  of  payee,  474 
Advice  : 

As  per  advice,  137 
Aged  persons,  329 
Agency,  163 

Acceptance  by  agent,  211 

Bill  drawn  by  agent  upon  principal,  119 

Blank  indorsement,  272 

Delivery  by  agent,  264 

Notice  of  dishonor  by  agent,  409 

Notice  of  dishonor  to  agent,  513 

Agent  acting  under  implied  authority, 
413 

Agent  indorsing  in  name  of  principal, 

413 

Evidence  of  authority  necessary,  413 
General  agent,  413 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Agency,  cont'd. 
Notice  of  dishonor  to  agent,  cont'd. 

General  agent  for  liquidating  affairs  of 

partnership,  413 
In  general,  413 

Termination  of   agent's  authority  by 

death  of  principal,  413 
Where  bill  is  drawn  in  name  of  agent, 

413 

Notice  to  agent,  306 

Rights  of  bona  fide  holder  where  there  is 
a  fraudulent  diversion  by  agent,  335 

Wife  as  agent  of  husband,  170 
Agreement  of  payment: 

Parol  agreements  as  to,  149 
Agreements  to  control  bills  and  notes,  see 

infra,  Parol   Agreements ;  Separate 

Written  Agreements. 
Aliens,  173 

Bills  held  valid,  174 

Drawer  and  drawee  alien  enemies,  173 

Effect  of  war  on  bills  of  exchange,  173 

Illustrations,  173 

Indorsement  by  alien  enemy,  173 

Innocent  payee,  174 

Promissory  notes,  173 

Ransom,  174 

Wife  of  alien,  168 
Allonge,  259 
Alteration  of  instruments : 

Adding  or  removing  memoranda,  142 

Instruments  fraudulently  altered,  332 

Agency  contract  changed  into  a  note, 
333, 

Drawing  paper  so  as  to  facilitate  alter- 
ation held  no  defense,  334 

Part  of  the  instrument  easily  detached, 
333 

Recovery  allowed  where  drawer  was 
negligent,  332 
Recovery  of  money  paid,  502 
Striking  out  indorsement,  279,  280 
Alternative  promise  or  order,  84 
Ambiguity  : 

Acceptance,  218 

Drawee's  name  preceded  by  "  at,"  123 
Instances,  123 
Parol  evidence,  154 
Rights  of  holder,  122 

Rights  to  treat  bill  as  promissory  note,  122 
Amount,  130 

Amount  in  figures  only,  130 

Amount  left  in  blank,  130 

Conditional  acceptances,  228 

Dollars,  131 

Filling  in  amount,  131 

How  amount  is  usually  expressed,  130 

Indorsement  cannot  vary  amount,  260 

Marginal  figures  not  part  of  the  instru- 
ments, 130 

Necessity  that  amount  be  clearly  ex- 
pressed in  the  instrument,  130 

Omission  of  words  expressing  denomina- 
tion of  figures,  131 

Parol  condition  as  to,  149 

Parol  evidence,  153 

Sterling,  131 

Variance  as  to  amount  between  the  bill 
and  the  promise  to  accept,  243 

Variance  between  amount  in  body  and 
margin,  130 


BILLS  OP  EXCHANGE,  etc.,  cont'd. 

Amount  of  recovery  by  holder  (see  also  infra. 
Damages),  345 
Against  an  immediate  party,  347 
By  transferee  for  less  than  face  value,  345 
Distinction  in  case  of  fraudulent  or  ille- 
gal instrument,  346 
Full  face  value  recoverable,  345,  346 
In  case  of  want  or  failure  of  considera- 
tion, 345 
Negotiable  notes,  347 
Notice  of  fraud  after  part  payment,  347 
Analogy  between  bills  and  notes,  79 
Antedating,  129 
Apparent  maturity,  247 
Arrival  : 

On  arrival  of  ship,  85 
Assignment  for  benefit  of  creditors,  312 
Assignments  (see  also  infra,  Indorsements), 
281 

As  to  negotiation,  transfer,  and  assignment 
by  delivery,  see  infra.  Delivery. 

Choses  in  action,  246 

Indorsement  in  form  of,  479 
Assigns,  133 
At: 

Drawee's  name  preceded  by  "at,"  123 
The  word   "at"  for  "to"  before  the 
name  of  drawee,  112 
Attachment,  282-307 
Attestation,  138 
Necessity  of,  138 
Statutes  as  to  attested  notes,  138 
When  witness  must  be  produced  to  prove 

attested  notes,  138 
Where  maker  signs  by  mark,  138 
Witness  not  requested  by  maker  to  attest, 
138 

Witness  without  words  of  attestation,  138 
Attorney  and  client  : 

Notice  of  dishonor  by  attorney,  409 
Attorney's  fees,  98 

Whether  instrument  is  negotiable  that  stipu- 
lates for  collection  of  attorney's  fees  and 
costs,  98 

Arguments  for  negotiability,  100 
Argument  that  such  provision  renders 

note  nonnegotiable,  101 
Contrary  to  public  policy,  101 
Doctrine  of  nonnegotiability,  100 
Held  agreement  for  a  penalty,  lot 
How  recoverable,  103 
Not  conclusive  in  amount,  102 
Provision  for  attorney's  fees  held  not 

to  affect  negotiability.  98 
Stipulation  available  to  holder,  99 
Stipulation  enforceable,  99 
Stipulation  held  valid,  102 
Stipulation  void,  99 

Stipulation  void,  instrument  not  ne- 
gotiable, 101 
Tender  before  suit,  103 
The  phrase  "public  policy,"  101 
Usurious  and  without  consideration, 
102 

Authority,  see   infra,  CAPACITY  AND  AU- 
THORITY of  Parties. 

Banknotes,  107 

Bank  of  England  notes,  107 
Example  of  paper  held  not  negotiable,  io3 
Judicial  notice  of  value  of  certain  notes 
108 
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lilies  OF  KXCHANGE,  etc.,  cont'd. 
Banknotes,  cont'd. 

Whether  banknotes  are  money,  107 
Whether  instruments  payable  in  bank- 
notes are  negotiable,  107 
Bankruptcy,  175 

Bills  previously  accepted  for  bankrupt's 

accommodation,  176 
Delivery  before  bankruptcy,  indorsement 

afterwards,  176 
Effect  of,  175 

Indorsement  after  bankruptcy,  255 
Notice  of  di-honor  where  party  to  be  notified 
is  a  bankrupt,  412 

Notice  prior  toappointmentof  assignee, 
412 

Notice  subsequent  to  appointment,  412, 
468 

Obligation  of  drawee  to  accept  after  no- 
tice of  bankruptcy  of  drawer,  470 

Whether  presentment  of  notice  is  neces- 
sary where  acceptor  or  maker  is  bank- 
rupt, 412, 468 
Banks  (see  also  infra.  Presentment  for 
Payment) : 

Clause  making  a  note  negotiable  at  a  par- 
ticular bank  does  not  affect  its  negotia- 
bility elsewhere,  135 

Effect  of  making  acceptance  payable  at 
bank  upon  authority  of  banker,  228 

Notice  of  dishonor,  410-434 

Notice  to  bank  officer,  307 

Notice  to  drawee  or  maker  that  paper  is 
in  bank  whether  equivalent  to  present- 
ment, 360 

Presentment  where  instrument  is  payable 

at  particular  bank,  361 
Statutes  requiring  that    notes  shall  be 

made  payable  at  a  bank,  132 
Sufficiency  of  notice  of  dishonor,  421 
Time  of  presentment,  370 
Bearer,  113,  134,  246 

Indorsement  of  instrument  payable  to 

bearer,  257 
Transfer  of  instrument  payable  to  bearer, 

250 
Bill,  50 

Bills  of  credit,  62 
Blanks  : 

Amount  left  blank  in  instrument  but  in- 
serted in  the  margin,  130 
Delivery  of  inchoate  bill  or  note,  207 
Indorsement  in  blank,  251,  266,  497 

Administrator  filling  up  indorsement, 
272 

Agent  filling  up  indorsement,  272 

Assignment,  268 

Cannot  make  successive indorsers  joint, 
271 

Collateral  security,  267 
Definition,  266 
Effect,  266 

Effect  on  negotiability  of  instrument, 

268 

Filling  up  indorsement  after  death  of 

indorser,  272 
Filling  up  indorsement  at  trial,  272 

Guaranty,  268,  270 

Holder  cannot  enlarge  liability  of  in- 
dorser, 270 

Holder  may  fill  up  blank  indorsement 
with  indorsement  in  full,  268 


BILLS  OF  EXCHANGE,  etc..  cont'd. 
Blanks,  cont'd. 

Indorsement  in  blank,  cont'd. 

Holder  may  fill  up  blank  with  consist- 
ent contract,  268 
Indorsement  for  collection,  267 
Indorsement  of  guarantor  or  assignor, 
270 

Nonnegotiable  instruments,  271 
Right  to  fill  up  indorsement,  268 
Right  to  reform  contract  written  over 

blank  indorsement,  271 
Right  to  strike  out  indorsement,  279 
Right  to  sue,  267 

Time  of  filling  up  indorsement,  271 

Waiver  of  demand  and  notice  un- 
authorized, 270 

Whether  blank  indorsement  transfers 
legal  title,  267 

Whether  holder  may  sue  before  filling 
up  instrument  with  indorsement  in 
full,  269 

Who  may  fill  up  indorsement,  272 
Instruments  delivered  in  blank  and  com- 
pleted fraudulently,  337 

Authority  to  fill  blanks,  337 

Filling  interest  blanks,  338 

Holder  with  notice,  338 

Knowledge  that  instrument  when  de- 
livered contained  blanks,  338 

Rights  of  bona  fide  holder,  337 

Signature  on  blank  paper,  339 
Instruments  indorsed  in  blank,  251 
Payment  of  paper  indorsed  in  blank,  497 
Writing  name  on  blank  paper,  201 
"  Bohemian  Oats  notes,"  192 
Bona  fide  : 

Usual  course  of  business,  282,  310 
Bona  fide  holder  (see  also  infra,  Burden  OF 

Proof;  Duress;  Fraud;  Holder): 
As  to  tnisr (presentation  and  breach  of  trust, 

see  infra,  Trust. 
Attachment,  307 
Bona  fides,  299 

Circumstances  of  suspicion,  299 

Good  faith  the  original  criterion,  299 

Gross  negligence,  299 

In  general,  299 

Rule  in  the  American  courts,  300 

Taking  paper  under  circumstances 
which  ought  to  excite  the  suspicion 
of  a  prudent  man,  299 

Tenterden's  rule,  299 
Burden  of  proof  as  to  notice  of  partner's 

fraud,  177 
Collateral  security,  308 
Constructive  notice,  304 
Due  course  of  trade,  282,  310 

Assignment  for  benefit  of  creditors,  312 

Due  course  of  trade  defined,  310 

General  rule,  310 

Holder  of  paper  taken  as  collateral 

security  for  preceding  debt,  293 
Purchase    from   acceptor,  maker,  or 

drawer,  312 
Transfer  by  operation  of  law,  311 
Transfer  without  delivery,  310 
Transfer  without  indorsement,  311 

Extrinsic  facts  as  notice,  306 

Holder  for  value,  283 

Implied  notice,  304 

Indorsement  in  official  capacity,  305 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Bona  fide  holder,  cont'd. 

Instruments  delivered  conditionally  and 

circulated  fraudulently,  335 
Instruments  delivered  in  blank  and  com- 
pleted fraudulently,  337 
Limitation  on  partner's  authority  does 

not  affect  innocent  taker,  176 
Lis  pendens,  307 

Misappropriation  and  breach  of  trust,  335 
Notarial  marks  upon  bill,  304 
Notice,  302 

Express  notice,  303 

Notice  of  dishonor,  302 

Notice  of  fraud,  302 

Notice  of  illegality,  302 

Suspicious  circumstances,  299 

What  the  term  "Notice"  imports,  303 
Notice  from  form  of  indorsement,  304 
Notice  must  be  confined  to  time  of  trans* 

action  or  recently  received,  306 
Notice  to  agent,  306 
Notice  to  bank  officer,  307 
Overdue  interest,  305 

Paper  made  while  drunk,  in  hands  of 
innocent  holder,  165 

Paper  of  insane  person  in  hands  of  inno- 
cent holder,  164 

Paper  signed  or  indorsed  by  procuration, 
306 

Partnership  paper,  177 
Partnership  transaction,  30/ 
Public  records,  307 

Purchaser    with    notice    from  holder  In 

due  course,  308 
Refrainment  by  holder  to  make  inquiry, 

308 

Repurchase  by  payee  of  note  originally 

subject  to  defense,  309 
Rights  where  instrument  has  never  been 

delivered,  see  infra.  Delivery. 
Statement  of  consideration,  305 
Subrogation,  308 
Suspicious  circumstances,  304 
Time  of  notice,  309 
Ultra  vires  corporation  paper,  184 
Value,  283 

Absolute  payment  and  extinguishment 

of  debt,  285 
Acceptance  of  debtor's  bill  or  note,  287 
Accommodation  paper,  299 
Collateral  for  contemporaneously  con- 
tracted debt,  290 
Crediting  depositor  with  proceeds  of 

discounted  paper,  298 
Express  agreement  to  receive  paper  in 

payment,  286 
Necessity  of  value,  283 
Nominal  payment  and  collateral  pay- 
ment distinguished,  297 
Parting  with  value  at  any  time,  286 
Parting  with  value  at  time  of  transfer, 
286 

Payment  of  contemporaneously  con- 
tracted debt,  284 

Payment  of  debt  of  maker  or  drawer, 
287 

Payment  of  pre-existing  debt,  285 
Payment  of  pre-existing  debt  of  an- 
other, 288 
Release  of  original  evidence  of  debt, 
286 


BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Bona  fide  holder,  cont'd. 
Value,  cont'd. 

Right  of  holder  of  note  given  as  collat- 
eral   against    subsequent  attaching 
creditor  of  payee,  295 
Value  given  at  any  time,  284 
Want  or  failure  of  consideration,  198 
What  constitutes  a  holder  in  due  course, 
282,  310 
Bonds  : 

Instruments  payable  in  bonds,  105 
Borrow,  82,  83 
Breach  of  trust,  335 
Burden  of  proof : 

Burden  on  defendant  to  show  notice  of 

specific  invalidity,  323 
Burden  shifted  by  proof  of  fraud,  321 
Burden  where  fraud  or  illegality  is  shown 
in   the   inception    of    the  instrument, 
321 

Burden  where  fraud  or  illegality  is  shown 
in  the  subsequent  negotiation  of  the 
instrument,  322 

Circumstances  giving  rise  to  a  suspicion 
of  fraud,  324 

Defendant  must  prove  illegality,  fraud,  or 
loss,  320 

Effect  of  gross  negligence,  324 

Fraudulent  diversion  of  instrument,  322 

Holder  must  show,  where  burden  is  upon 
him,  all  the  facts  which  constitute  a 
bona  fide  holder,  323 

Instruments  obtained  by  misrepresenta- 
tions or  threats,  322 

Must  show  that  he  is  a  bona  fide  holder, 
322 

Paper  diverted,  324 

Partnership  bill  or  note  in  fraud  of  the 
firm,  322 

Presumption  of  title  not  overcome  by 
proof  of  gross  negligence,  324 

Proof  of  want  or  failure  of  consideration 
does  not  shift  the  burden  upon  holder, 
325 

Suspicious  conduct  of  holder,  324 
Time  of  giving  notice  of  dishonor,  432 
To  show  performance  of  condition,  232 
To  show  the  existence  of  other  paper  to 
which  notice  of  dishonor  might  apply, 
420 
Waiver,  465 

Business  : 

Place  of  business,  438 

Cancellation,  503 

Capacity  and  authority  of  parties,  162 

Agency,  163 

Alien  enemies,  see  infra.  Aliens. 
Authority  distinguished  from  capacity, 
162 

Bankrupts,  see  infra,  BANKRUPTCY. 
Corporations,  see  infra.  Corporations. 
Drunken  persons,  see  infra,  DRUNKEN- 
NESS. 

Executors  and  administrators,  see  infra. 
Executors  and  Administrators. 

General  rule  as  to  who  may  become  par- 
ties, 162 

Infants,  see  infra,  INFANTS. 

Liability  coextensive  with  capacity  to 
contract,  162 

Lunatics,  see  infra.  Insanity. 
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BILLS  OF  KXCHANGE,  etc.,  cont'd. 
Capacity  and  authority  of  parties,  cont'd. 
Married   women,    see    infra.  Married 
Women. 

Municipal  corporations,  see  infra,  MUNIC- 
IPAL Corporations. 
Partners,  see  infra.  Partnership. 
Persons  under  disability  or  with  limited 

powers,  163 
Persons  under  guardianship,  see  infra. 
Guardianship. 
Certain  in  amount,  see  infra,  PAYMENT. 
Certainty  : 

As  to  order  or  promise,  see  infra,  ORDER 

or  Promise. 
As  to  parties,  see  infra.  Parties. 
As  to  payment,  see  infra.  Payment. 
Chattels  : 

Whether  bills  and  notes  are  chattels  or 
choses  in  action,  171 
Checks  : 

Instruments  payable  in  checks,  105 
Choses  in  action  : 

Whether  bills  and  notes  are  chattels  or 
choses  in  action,  171 
Civiliter  mortuus,  168 
Collateral  agreements,  124 

Ancillary  provisions  as  to  payment,  126 

Authority  to  confess  judgment,  126 

Instruments  encumbered  with  collateral 
stipulations,  124 

Judgment  notes,  126 

Memorandum,  143 

Note  given  as  set-off,  125 

Notes  secured  by  chattel  mortgage,  128 

Order  or  promise  must  not  be  coupled 
with  a  collateral  agreement,  124 

Parol  evidence,  154 

Provision  by  which  note  may  be  declared 

due  before  maturity,  127 
Provision  for  sale  at  maturity,  127 
Provision  that  security  has  been  depos- 
ited, 127 

Reason  why  collateral  agreements  de- 
stroy negotiability,  125 

Vendor  retaining  title  in  note  for  chat- 
tels, 127 

Waiver  of  exemption  laws,  126 

Waiver  of  valuation  laws,  126 

Where  the  collateral  act  is  one  which  the 
law  would  supply,  126 
Collateral  facts  : 

Protest,  394 
Collateral  security,  85 

Bill  or  note  of  third  person  transferred 
before  maturity,  289 

Collateral  for  contemporaneously  con- 
tracted debt,  289 

Nominal  payment  and  collateral  security 
distinguished,  297 

Notice,  308 

Renewal  of  paper,  341 

Whether  the  holder  of  a  bill  or  note  taken  ai 
collateral  security  for  pre-existing  debt 
is  a  holder  in  due  course  of  business  : 

Arguments  pro  and  con,  293 

Debt  of  third  person,  297 

History  of  the  conflict,  290 

Pre-existing  debt  a  valuable  consider- 
ation, 290 

Right  of  holder  against  subsequent 
attaching  creditor,  295 


BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Collateral  security,  cont'd. 

Whether  the  holder  of  a  bill,  etc.,  cont'd. 
Where  some  new  and  valuable  consid- 
eration passes  at  the  time  the  col- 
lateral is  given,  295 
Whether  transferee  regarded  as  a  bona 
fide  for  value,  289 
Collection  : 

Indorsement  for  collection,  273,  274 
Collection  agencies  : 

Notice  of  dishonor,  410,  434 
Collection  agents  : 

Notice  of  dishonor,  410,  434 
Compounding  offenses,  191 
Compromise  of  suit : 

Compromise  as  a  consideration,  188 
Computation  of  time,  see  infra,  Time,  Com- 
putation of. 
Conditional  acceptances,  208,  219,  224 
Acceptance  for  honor  supra  protest,  232 
Acceptance  for  part,  228 
Acceptance  on  condition  that  contracts 

of  drawer  be  complied  with,  226 
Acceptance  payable  at  a  particular  place, 
228 

Acceptances  payable  on  happening  of  in- 
dependent event,  229 
Acceptances  payable  "  when  in  funds," 

229 

Acceptance  "to  pay  eventually,"  227 
Acceptance  "  to  pay  when  due,"  225 
Acceptance  variant  as  to  time  of  payment, 
227 

Act  of  God  rendering  fulfilment  impossi- 
ble, 231 

Act  of  the  law  rendering  fulfilment  im- 
possible, 231 
Agreement,  after  refusal,  to  pay  if  again 

presented,  229 
Amount  of  acceptances,  228 
Bill  drawn  or  indorsed  conditionally,  225 
Binding  if  accepted  by  holder,  226 
Burden  of  proof  to  show  performance,  232 
Conditional    acceptance   absolute  when 

condition  performed,  230 
Condition  implied  from  circumstances, 
225 

Definition,  224 

Effect  of  making  acceptance  payable  at 

bank,  228 
Examples,  225,  226 

Fixing  a  time  where  no  time  of  payment 

is  named,  227 
Instances  of  qualifications  and  conditions, 

227 

Intent  to  qualify  clear,  226 
Liability  of  acceptor,  474 
Mode  of  payment,  228 
Necessity  for  fulfilment  of  condition,  229 
Necessity  of  assent  of  antecedent  parties, 
226 

Necessity  of  notice  to  previous  indorsers, 

227 

Obligation  where  the  acceptance  is  to  pay 

"when  in  funds,"  230 
Promise  to  accept  bill  drawn  according 

to  conditions,  229 
Promise  to  pay  sight  bill  in  future,  227 
Qualification  as  to  place  of  payment,  228 
Qualification  of  condition  must  be  dis- 
tinct, 225 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Conditional  acceptances,  cont'd. 

Qualified  acceptance  binds  as  between 

holder  and  acceptor,  227 
Question  of  law  or  fact,  224 
Retention  of  bill  by  drawee,  221 
Statutes  as  to  place  of  payment,  229 
Time  of  payment,  227 

Words  indicative  of  nature  of  considera- 
tion, 226 

Words   in   memorandum  of  acceptance 
contradicting  terms  of  bill,  226 

Written  acceptance  cannot  be  proved  con- 
ditional by  parol,  226 
Conditional  delivery.  205-265 

Instruments  delivered  conditionally  and  cir- 
culated fraudulently,  335 
Conditional  indorser  or  surety,  336 
Failure  to  obtain  signatures,  336 
Fraudulent  diversion  by  agent,  335 
Instrument  deposited  as  an  escrow,  335 
Rights  of  bona  fide  holder,  335 
Conditional  indorsement,  260-277 

Varying  instrument  as  to  amount,  260 

Varying  instrument  as  to  time  of  pay- 
ment, 260 

Conditions  (see    also   infra,  Collateral 
Agreements),  84 
Conditional  instruments  as  contracts,  84 
Consideration  of  conditional  instruments, 
84 

Contingent  instruments,  S5 
Implied  condition,  86 

Instruments  subject  to  conditions  of  an- 
other agreement,  86 
Instruments  to  be  void  upon  condition,  85 
Memoranda  introducing  contingency,  141 
No  contingency  other  than   failure  of 

credit  allowed,  84 
Note  conditioned  upon  realization  of  ex- 
ecutory consideration,  90 
Notes  payable  upon  condition,  85 
Note  stating  that  it  is  given  as  collateral 

security,  85 
On  arrival  of  ship,  85 
Parol  agreements  as  to  time,  149 
Parol  evidence  as  to   condition  subse- 
quent, 152 

Parol  evidence  to  show  agreement  mak- 
ing payment  contingent,  147 
Separate  instruments,  145 
Conditions  as  to  payment  out  of  particular 

fund,  see  infra,  Payment. 
Confederate  money,  131 
Confession  of  judgment  : 

Whether  authority  to  confess  judgment 
affects  negotiability  of  instrument,  126 
Conflict  of  laws  : 

Acceptance  is  contract  of  place  where 

name  written,  212 
Bills  drawn  in  one  state  and  payable  in 

another,  78 
Days  of  grace,  366 

Law  controlling  admissibility  in  evidence 
of  protest  of  note,  386 

Law  of  the  place  of  delivery,  204 

Protest,  380 
Consideration,  135-186 

See  infra.  Bona  Fide  Holder. 

Acceptance  of  a  bill  implies  a  considera- 
tion, 187 

Agreement  as  to  discharge,  155 


BILLS  OP  EXCHANGE,  etc.,  cont'd. 
Consideration,  cont'd. 

Agreement  as  to  extension  of  time,  155 
As  to  illegal  and  immoral  consideration, 

see  infra.  Illegal  Consideration. 
As  to  what  consideration  will  constitute  the 
holder  a  bona  fide  holder  in  due  course, 
see  infra,  Bona  Fide  Holder. 
Burden  of  proof  as  to  consideration,  200 
Burden  of  proof  where  want  or  failure  of 

consideration  has  been  shown,  325 
Compromise  of  suits  and  claims  as  con- 
sideration, 188 
Conditional  instrument  imports  no  con- 
sideration, 84 
Debts  barred  by  statute  of  limitations,  189 
Debts  discharged  by  bankruptcy,  189 
Effect  of    negotiability  of  statement  of 

consideration,  89 
Effect  of  signing  or  indorsing  after  nego- 
tiation, 186 
Executors  and  administrators,  175 
Extension  of  time,  188 
Forbearance  as  a  consideration,  188 
Fraudulent  considerations,  193 
Future  services  as  a  consideration,  188 
Good  considerations,  189 
Illustrations  of  sufficient  considerations, 
188 

Inadequacy  of  consideration,  189 
Liability  of  partnership  on  consideration 

for  paper  issued  by  a  surety,  180 
Moral  considerations,  189 
Natural  love  and  affection,  189 
Necessity  of,  186 

Negotiable  notes  import  a  consideration, 

186 

Nonnegotiable  notes  held  to  import  con- 
sideration, 80,  187 

Note  conditioned  upon  realization  of  ex- 
ecutory consideration,  90 

Notice  to  transferee,  305 

Overdue  paper,  314 

Parol  evidence,  199 

Parol  evidence  to  show  that  note  was 
conditional  on  return  or  failure  of  con- 
sideration, 148 

Patent  right  notes,  136 

Presumption  of,  186 

Presumption  of  funds  in  hands  of  ac- 
ceptor, 187 
Restrictive  indorsement,  273 
Services  as  a  consideration,  188 
Statement  of  executory  consideration,  90 
Statutes,  136 
Sufficiency  of,  18S 

Surrender  or  cancellation  of  note  or  bill 

of  third  person,  188 
Value  received,  135,  136 
Waiver,  457 

Want  or  failure  of  consideration,  193 

Acceptance  after  transfer,  199 
Acceptance  procured  by  fraud,  199 
Amount  of  note  too  great,  195 
Amount  of  recovery  when  one  or  more 

of  several  considerations  is  invalid, 

195 

Between  drawer  and  acceptor,  197 
Between  immediate  parties,  196 
Between  indorsee  and  immediate  in- 
dorser, 197 
Between  payee  and  drawer,  197 
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RIM,S  OF  KXOHANGE,  etc.,  cont'd. 

Consideration,  cont'd. 

Want  or  failure  of  consideration,  cont'd. 

Between  payee  and  maker,  197 

Burden  of  proof,  200 

Consideration   given  by  intermediate 

party,  198 
Gifts  of  bills  and  notes,  194 
Indorsement  of  a  gift,  197 
Knowledge  of  contingent  character  of 

consideration,  199 
Original  parties,  196 
Partial  failure  of  consideration,  195 
Partial  want  of  consideration,  195 
Payee  and  acceptor,  199 
Proof  of  real  relation  of  parties,  197 
Remote  parties,  198 
Remote  party  who  has  notice,  198 
Total  failure  of  consideration,  195 
Total  want  of  consideration,  193 
When  want  or  failure  of  consideration 

may  be  shown,  196 
Worthlessness   of    the  consideration, 

194 

Whether    consideration    must    be   of  a 

pecuniary  nature,  188 
Whether  it  is  necessary  to  express  con- 
sideration, 135 
Constitutional  law  : 
Stamp  acts,  160 
Construction  (see  also  infra,  Promise  to 
Accept)  : 

Separate  instruments  construed  with 
bills  and  notes,  144 

Constructive  acceptances  (see  also  infra, 
Acceptance),  219 

Contracts,  see  infra.  Order  or  Promise; 
Parol  Agreements;  Promise  to  Ac- 
cept;  Separate  Written  Agreement. 

Costs  (see  also  infra.  Attorney's  Fees), 
348 

Contract  evidence  by  bill  or  note,  81 
Corporations,  183 

Acceptances,  183,  213 

American  doctrine  as  to  validity  of  cor- 
porate paper,  183 
Authority  of  officers  and  agents,  185 
Bill  drawn  by  officer  upon  corporation 
119 

Bills  drawn  by  corporations,  183 

Bona  fide  holder's  right  as  to  paper  ultra 

vires,  184 
Corporation  notes,  183 
Form  of  corporation  paper,  185 
Indorsement  by  corporation,  183,  184 
Note  by  corporation  to  officer,  121 
Paper  issued  ultra  vires,  184 
Power  incident  of  power  to  borrow,  183 
Powers  of  corporations  in  regard  to  ne- 
gotiable paper,  183 
Power  to  issue  negotiable  paper  not  co- 
extensive with  power  to  trade,  184 
Total  want  of  authority,  184 
Whether  paper  negotiable  in  form  issued 
by  a  corporation  under  its  corporate 
seal  is  negotiable,  124 
Counterclaim,  316 
Creditors  : 

Fraud  upon  creditors,  193 
Currency  (see  also  infra.  Amount),  106-131 
Currency    and     current    funds  distin- 
guished, 107 
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BILLS  OP  EXCHANGE,  etc.,  cont'd. 
Currency,  cont'd. 

Currency  of  a  particular  place,  107 
Meaning  of  currency,  106 
Usage  to  show  negotiability,  106 
Whether  instrument  payable  in  currency 
is  negotiable,  106 
Current  money,  104 

Damages  (see  also  infra,  Amount  of  Re- 
covery by  Holder):  ; 

Costs,  348  * 

Interest,  348 

Protest  charges,  348 

Re-exchange,  348 
Bate : 

Antedating,  129 

Date  not  essential,  128 

How  far  expressed  date  is  conclusive,  128 

Instrument  dated  on  Sunday,  129 

Notice  of  dishonor,  415 

Omission  or  misdescription  in  notice  of 
dishonor,  417 

Parol  evidence,  153 

Parol  evidence  as  to  acceptance,  215 

Parol  evidence  to  show  actual  time  of  de- 
livery, 204 

Place  of  delivery,  204 

Position  of  date  on  paper,  128 

Presumption  as  to  date  where  omitted  in 
acceptance,  215 

Presumption  of  transference  at  date,  319 

Presumption    that   instrument  was  de- 
livered at  date,  204 

Time  of  indorsement,  281 

Variance  as  to  date  where  there  is  a 
promise  to  accept,  243 

What  date  presumed  where  no  date  is  ex- 
pressed, 128 

Whether  necessary  to  acceptance,  215 
Days  of  grace  : 

Allowance  of  days  of  grace,  366 

Bills  and  notes  payable  in  instalments  ,367 

Definition  and  character  of  days  of  grace, 
366 

Demand  paper,  368 

Nonnegotiable  instruments,  80,  367 

On  what  instruments  grace  is  allowed, 

367 

Payable  expressly  without  grace,  368 
Rights  of  bona  fide  transferee  who  takes 

paper  on  last  day  of  grace,  249 
Sight  bills  and  notes,  367 
Term  of  grace  allowed,  368 
What  law  governs,  367 
Where  last  day  of  grace  is  Sunday,  368 
Death  : 

Acceptance  after  drawer's  death,  209 
Mailing  notice  of  dishonor  to  representa- 
tive of  deceased  party,  427 
Notice  of  dishonor  where  holder  is  dead, 

409 

Notice  of  dishonor  where  party  to  be  notified 

is  dead.  410 

Death  of  drawer  or  indorser  unknown 
to  holder,  411 

"Estate"  of  deceased,  410 

Notice  to  drawer's  or  indorser's  place 
of  business,  411 

Notice  to  executor  named  in  will  though 
not  qualified,  412 

Notice  to  person  subsequently  appoint- 
ed administrator,  412 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Death,  cont'd. 

Notice  of  dishonor,  etc.,  cont'd. 
Personal  representative,  410 
Where  no  personal  representative  has 
qualified,  411 
Obligation  of   drawee   to  accept  after 

death  of  drawer,  470 
Payment  after  death,  92 
Presentment,  349.  357,  358 
Whether  death  of  maker  or  acceptor  t%» 
cuses  demand  and  notice,  468 
Debt,  see  infra,  Bona  Fide  Holder. 
Deceit,  see  infra.  Fraud. 
Definition,  76 

Acceptances,  207 
Bill  of  exchange,  76 
Conditional  acceptances,  224 
Days  of  grace,  366 
Indorsement,  256,  258 
Indorsement  in  blank,  266 
Negotiable  or  non-negotiable,  77 
Notice  of  dishonor,  397 
Promissory  note,  77 
Protest,  378 

Qualified  acceptances,  224 
Qualified  indorsement,  275 
Restrictive  indorsement,  272 
Delivery,  201 

Acceptance  to  constitute  delivery,  202 
As  to  liability  of  transferrer  by  delivery, 

see  infra,  Liability  of  Parties. 
Authority  to  prove  imperfect  instrument, 

207 

Bill  negotiated   to   person   other  than 

payee,  202 
Blanks,  207 

Conditional  delivery,  151,  204,  265 

Instruments  delivered  conditionally  and 
oiroulated  fraudulently,  335 

Conditional  indorser  or  surety,  336 
Failure  to  obtain  signatures,  336 
Fraudulent  diversion  by  agent,  335 
Instruments  deposited  as  an  escrow, 
335 

Rights  of  bona  fide  holder,  335 
Conditional  delivery  to  promisee,  205 
Constructive  delivery,  203 
Date,  203,  204 

Delivery  as  controlling   inception  and 

validity  of  instrument,  203 
Delivery  by  mail,  202 
Delivery  essential  to  validity,  331 
Delivery  of  inchoate  bill  or  note,  207 
Delivery  through  agent  or  transferrer, 

205 

Delivery  to  another  person  than  payee, 
202 

Delivery  to  a  third  person,  203 
Delivery  to  payee's  agent,  205 
Essential  to  validity  of  bill  or  note,  201 
Gift  of  bill  or  note,  194,  195 
Illustrations  of  effective  deliveries,  203 
Incomplete  instruments,  331 
Indorsement,  263 

Acceptance  by  indorsee,  265 

Conditional  delivery,  265 

Delivery  by  agent,  264 

Delivery  by  executor,  265 

Delivery    necessary    to    complete  In- 
dorsement, 263 

Indorsement  imports  a  delivery,  264 


BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Delivery,  cont'd. 
Indorsement,  cont'd. 

What  is  sufficient  delivery,  264 
Indorsement  before  delivery,  489 
Intent  to  transfer  the  title,  202 
Irregular  indorser  after  delivery,  494 
Issue,  201 

Law  of  the  place  of  delivery,  204 
Making  includes  delivery,  201 
Manual  delivery,  203 

May  be  in  escrow  or  to  promisee  in  per- 
son, 204 
Meaning  of  delivery,  202 
Negligent  maker  liable,  332 
Negotiation,  transfer,  and  assignment  by  de- 
livery, 250 
Indorsement  of  a  note  originally  pay- 
able to  bearer,  252 
Indorsement  of  instruments  indorsed 

in  blank,  252 
Instruments  indorsed  in  blank,  251 
Instruments  payable  to  A  or  bearer  not 

negotiable  by  delivery,  251 
Instruments  payable  to  bearer,  250 
Instruments  payable  to  order,  252 

Delivery  does  not  authorize  indorse- 
ment, 252 
Delivery  passes  equitable  title,  252 
Delivery  to  prior  holder  or  person 
discharging  instrument  for  honor, 
255 

Equitable  title  passes  by  mere  de- 
livery, 253 

Extent  of  title  acquired  by  delivery, 
253 

Holder  has  same  title  as  assignee  of 

chose  in  action,  253 
Holder  may  sue  in  his  own  name 

under  statutes,  253 
Holder  may  sue  in  name  of  party 

holding  legal  title,  253 
Indorsements  after  bankruptcy,  255 
Indorsements  by  unauthorized  agent, 

252 

Indorsements  necessary  to  pass  legal 
title,  252 

Indorsements  omitted  by  fraud,  acci- 
dent, or  mistake,  254 

Ratification  after  maturity  of  un- 
authorized indorsement,  254 

Right  to  compel  indorsement,  254 

Subsequent  indorsement  by  payee 
after  maturity  or  notice,  254 

Subsequent  indorsement  by  payee 
before  maturity,  254 

Whether  indorsement  will  relate  back 
to  time  of  delivery,  254 
Sealed  bill,  250 
Treasury  note,  250 

What  instruments  are  transferable  by 
delivery,  250 
Notes  given  by  surety  to  maker  to  obtain 

additional  security,  206 
Parol  evidence,  151 

Parol  evidence  to  show  time  of  actual 

delivery,  204 
Partnership  note,  204 
Presumption  as  to  place  of  delivery,  204 
Proof  of  intent,  202 
Revocable  until  delivery,  201 
Time  of  delivery,  203,  204 
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lTlTi¥iS  OF  EXCHANGE,  etc.,  cont'd. 
Delivery,  cont'd. 

Until  condition  happens  invalid  between 

parties,  205 
View  that  bona  fide  may  recover  where 

there  has  been  no  delivery,  330 
What  is  sufficient  delivery,  202 
When  bill  or  note  takes  effect,  203 
Whether  nonnegotiable  instruments  may 

be  assigned  by  delivery,  256 
Whether  redelivery  to  holder  is  necessary 

to  constitute  acceptance,  212,  213 
Whether  the  technical  doctrine  of  escrow 

is  applicable  to  unsealed  instruments, 

205 

Whether   transfer   without   delivery  is 
holder  in  due  course  of  business,  310 
Demand  (see  also  infra.  Presentation)  : 
Maturity  of  paper  payable  on  demand, 
248 

Payable  on  demand  when  no   time  is 

specified,  133 
Protest,  381 
Deposit  : 

Indorsement  "  for  deposit,"  274 
Destruction  of  paper,  503 
Dies  non  juridicus,  368,  369 
Notice  of  dishonor,  436 
Diligence,  see  infra,  Waiver. 
Diligence   required  of  holder,  see  infra, 
Notice  of  Dishonor  ;  Presentment  for 
Acceptance  ;   Presentment  for  Pay- 
ment ;  Protest. 
Discharge  (see  also  infra,  Payment),  495 
Consideration  as  to  agreement  for  dis- 
charge, 155 
Discharge  of  indorsers  as  sureties,  505 
Extension  of  time,  505 
How  far  indorsers  deemed  sureties, 
505 

Mere  delay  no  discharge,  506 
Release  of  prior  parties,  506 
Release  of  securities,  506 
Same   causes   that   will   discharge  a 

surety  will  discharge  an  indorser, 

505 

Discharge  of  parties  to  a  bill  or  note,  495 
Joint  parties,  see  infra.  Joint  Parties. 
Merger,  504 

Nature  and  methods  of  discharge,  495 
Discharge  by  operation  of  law,  504 
Discount : 

Whether  real  drawee  discounts  bill  or 
becomes  liable  as  acceptor,  223 
Dishonor  (see  also  infra,  Notice  of  Dis- 
honor) : 

One  part  of  a  set  of  foreign  bills,  157 

Protest  as  evidence,  388 
Divorce,  169 
"  Dollars,"  131 

Domicil,  see  infra,  Notice  of  Dishonor. 
Drawee  (see  also  infra.  Parties),  78 
Drawer  (see  also  infra,  Signature  of  Par- 
ties), 78 
Drunkenness,  165 

Complete  intoxication  of  maker  a  de- 
fense against  payee,  165 

Fraud  and  imposition,  165 

Innocent  holder,  165 

Necessity  of  rescission  when  sober,  165 

Partial  intoxication,  165 

Voidable  but  not  void,  165 
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BILIiS  OF  EXCHANGE,  etc.,  cont'd. 
Due  bills,  83 

Due  course,  see  infra.  Bona  Fide  Holder. 
Duress,  201 

Between  remote  parties,  334 
Burden  of  proof,  320-324 
Duress   a   defense   between  immediate 

parties,  334 
Examples,  334 
Ear  marks,  142 

Effect  of  direction  to  place  to  account,  137 
Embezzlement : 

Repayment  of  money  embezzled,  191 
Endorsement,  see  infra,  Indorsement. 
Equities,  see  infra,  BONA  FlDE  HOLDER; 

Holder;  Overdue  Paper. 
Escrow,  151 

Examples,  204,  205 
In  general,  204 
Rights  of  bona  fide  holder,  335 
Whether  bills  and  notes  may  be  deliv- 
ered in  escrow,  204 
Whether  technical  doctrine  of  escrow  is 
applicable    to   unsealed  instruments, 
205 

Estoppel  (see  also  infra,  Admissions),  475 
Maker  estopped  to  deny  fictitious  charac- 
ter of  payee,  117 
Evidence  (see  also  infra,  Parol  Evidence): 
Admissibility  of  contemporaneous  agreements 
to  vary  liability  of  indorser,  484 
Inadmissibility  to  affect  right  of  bona 

fide  holder  without  notice,  484 
Parol  agreements,  see  infra,  Parol 

Evidence. 
Written  agreements,  484 
Admissibility  of  extraneous  evidence  to  show 
true  purpose  of  irregular  indorsement, 
492 

To  rebut  liability  of  indorser,  493 
To  show  liability  to  payee  as  first  in- 
dorser, 493 
To  vary  character  of  liability,  493 
When  liability  to  payee  is  presumed,  493 
When  no  liability  to  payee  is  presumed, 
493 

Execution,  345 
Identity  of  parties,  345 
Indorsement,  345 

Instrument  admissible  without  stamps 

where  omission  is  innocent,  161 
Parties  as  witnesses,  345 
Postmark,  432 

Production  of  the  instrument,  344 
Proof  of  cause  of  action,  344 
Proof  of  contents  of  written  notice  of  dis- 
honor, 416 
Protest  as  evidence,  385 

As  to  person  to  whom  presentment  is 

made,  387 
As  to  what  instruments  evidence  ad- 
missible at  common  law,  387 
As  to  what  instruments  evidence  ad- 
missible under  statute,  3S7 
Collateral  facts,  393 
Copy  of  original  protest  as  evidence, 
386 

Dishonor,  388 

Extrinsic  facts  in  aid  of  protest,  396 
Law  controlling  admissibility  in  evi- 
dence, 386 
Notarial  fees,  396 
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BILLS  OP  EXCHANGE,  etc.,  cont'd. 
Evidence,  cont'd. 

Protest  as  evidence,  cont'd. 
Notice  of  dishonor,  389 
Of  facts  therein,  386 
Of  its  own  authenticity,  385 
Presentment,  387 

Presentment  of  bill  payable  in  another 

state,  387 
Presentment  of  foreign  bills,  387 
Presentment  of  inland  bills  and  promis- 
sory notes,  388 
Secondary  facts,  394 
To  assist  notary's  memory,  395 
Where  a  certificate  of  protest  is  de- 
stroyed or  lost,  394 
Unstamped  instruments,  160 
"  Excepted  "  used  for  "  accepted,"  216 
Exchange: 

Authorities  holding  provision  not  destruc- 
tive of  negotiability,  97 

Provision  for  exchange  with  nothing 
more,  97 

Stipulation  destroys  negotiability,  96 
Whether  instrument   payable  with  ex- 
change is  negotiable,  96 
Execution,  282 

Execution  of  the  instrument  (see  also  infra. 
Delivery  ;  Signing),  200 
Proof  of,  345 
Executors  and  administrators  : 

Bill  accepted  as  executor,  175 

Blank  indorsement,  272 

Consideration,  175 

Death  of  maker  or  acceptor,  468 

Delivery  of   note   payable  to  decedent 

which  has  been  indorsed  by  him,  265 
Descriptio  persona,  175 
Liability  of  personal  representative  on 

note,  174 
Notice  of  dishonor,  410,  415 
Presentment,  357,  358 

Presentment  and  notice  of  dishonor 
where  drawer  or  indorser  is  appointed 
as  acceptor's  or  maker's  personal  rep- 
resentative, 450 

Promise  to  pay  out  of  estate,  175 

Right  of  action,  175 

Right  to  transfer  title  by  indorsement, 
,175 

Title  to  paper  of  decedent  passes  to  rep- 
resentative, 175 
Transfer  in  fraud  of  estate,  175 
Transfer  where  there  are  several  execu- 
tors, 175 

Whether  estate  is  bound  by  representa- 
tive's note,  174 
Exemption  laws  : 

Whether  waiver  of  exemption  affects  ne- 
gotiability of  instrument,  126 
1  Extension  of  time  : 

Consideration,  155,  188 
Faculative  indorsement,  277 
Failure  of  consideration,  see  infra,  CONSID- 
ERATION. 
Fictitious  party  : 

Indorsement,  261 
Fictitious  payees,  115 

Effect  of  fictitious  payees,  n_ 
Estoppel  in  favor  of  bona  fide  holder,  117 
Fictitious    payee  equivalent  to  bearer, 
115 


BILLS  OP  EXCHANGE,  etc.,  cont'd. 
Fictitious  payees,  cont'd. 
Forged  indorsement,  117 
Name  of  real  person  inserted  by  pre- 
tense, 116 

Test  as  to  fictitious  character  of  payee, 
116 

Figures,  130 

Filling  blanks,  see  infra.  Blanks  ;  INDORSE- 
MENTS. 
"  For  deposit,"  274 

Foreign  bills  (see  also  infra.  Protest  ;  Sets 

of  Foreign  Bills),  78 
Bills  drawn  in  one  state  and  payable  in 

another,  78 
Judicial  notice  where  bill   is  dated  at 

foreign  city,  79 
Note  maker   and  indorser   in  different 

states,  79 
Presentment,  357 

Testimony  to  prove  a  bill  an  inland  bill, 

79 

Forgery  : 

Forged  paper  in  renewal,  341 
Indorsement,  117,  257,  472 
No  recovery  upon  a  forged  instrument, 
334 

Recovery  of  money  paid,  502 

Recovery  of  money  paid  on  bill  with 
forged  indorsement,  472 

Suretyship  procured  by  forgery,  326 

Unstamped  instrument,  162 
Formal  essentials,  81 

As  to  collateral  agreements ,  see  infra. 
Collateral  Agreements. 

As  to  order  or  promise,  see  infra,  ORDER 
or  Promsie. 

As  to  parties,  see  infra.  Parties. 

As  to  payment,  see  infra,  Payment. 

As  to  seal,  see  infra,  Seal. 

As  to  writing,  see  infra,  WRITING. 

In  general,  81 
Fornication,  193 
Fraud  : 

Amount  of  recovery  by  holder  of  fraudu- 
lent paper,  346 

Between  immediate  parties,  325 

Bills  and  notes  issued  by  one  partner  in 
fraud  of  firm,  176 

Burden  of  proof,  320 

Burden  of  proof  shifts  to  holder  where 
fraud  is  shown  in  the  inception,  321 

Burden  of  proof  where  fraud,  illegality, 
or  duress  is  shown  in  subsequent  nego- 
tiation of  instrument,  322 

Drunkenness,  165 

Effect  of  defendant's  negligence  in  sign- 
ing, 327 

Effect  of  fraud  on  holder's  rights,  325 
Failure  of  one  who  cannot  read  to  call  on 

bystanders,  329 
Failure  to  read  or  have  the  paper  read, 

328 

Forged  paper,  334 

Fraud  a  personal  defense,  325 

Fraud  not  a  defense  between  remote  par- 
ties, 325 

Fraudulent  considerations,  193 

Fraudulent  procurement  from  payee  no 
defense  to  maker,  326 

Fraud  upon  creditors,  193 

Indorsement  omitted  by,  254 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Fraud,  cont'd. 

Infirm,  illiterate,  and  ignorant  persons, 

329 

Instances  of  negligence,  328 
Instruments  delivered  conditionally  and  cir- 
lated  fraudulently,  335 

Conditional  indorser  or  surety,  336 
Failure  to  obtain  signatures,  336 
Fraudulent  diversion  by  agent,  335 
Instrument  deposited  as  an  escrow,  335 
Rights  of  bona  fide  holder,  335 

Instruments  delivered  in  blank  and  com- 
pleted fraudulently,  337 
Authority  to  fill  blanks,  337 
Filling  interest  blanks,  338 
Holder  with  notice ,,338 
Knowledge  that  instrument  when  de- 
livered contained  blanks,  338 
Rights  of  bona  fide  holder,  337 

Instruments    fraudulently    altered,  see 
infra,  Alteration  of  Instruments. 

Instruments  procured  by  deceit  and  mis- 
representations, 326 

Negligence,  328,  329 

Statutes,  329 

Surety  liable  to  payee,  326 
Suretyship  procured  by  forgery,  326 
Whether  deceit  and  misrepresentation  a 

defense  against  bona  fide  holder,  326 
Whether  fraud  upon  acceptor  affects  the 

rights  of  payee,  199 
Frauds,  statute  of : 
Verbal  acceptances  and  promises  to  accept  as 
affected  by  statute  of  frauds,  244 

Examples,  244,  245 

In  general,  244 

Where  the  drawer  has  funds  in  the 

drawee's  hands,  245 
Whether   an    original    or  secondary 

promise,  244 
Whether  within  the  provision  in  regard 
to  promises  to  answer  for  the  debt 
of  another,  244,  245 
Funds  : 

When  in  funds,  91,  230. 
Futures  and  options,  190 
Gambling  contracts,  190-92. 
Garnishment,  282 
Gifts  : 

Delivery  is  necessary,  194 
Delivery  to  a  third  person,  194 
Donor's  own  note  a  mere  promise,  194 
Donor's  own  note  or  bill  not  a  valid  gift, 
194 

Indorsement  by  donor  unnecessary,  194 

Indorsement  of  a  gift,  197 

Note  or  bill  of  any  other  person  may  be 

a  valid  gift,  194 
Grace,  see  infra,  Days  of  Grace. 
Guaranty,  270 

Collectibility,  405 

Guarantor  liable  as  indorser,  407 

Indorsement  before  delivery  considered 

as  guarantor,  402 
Indorsement  in  form  of,  479 
Irregular  indorser  liable  as  a  guarantor, 

491 

Necessity  of  notice  of  dishonor  to  fix  liability 
of  guarantor,  404 
Damage  of  holder's  neglect  necessary 
405-407 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Guaranty,  cont'd. 

Necessity  of  notice,  etc. ,  cont'd. 
Doctrine  in  England,  404 
Doctrine  in  the  United  States,  405 
Earlier  authorities,  404 
Guarantor  liable  as  indorser,  407 
Guaranty   considered   as  conditional 

contract,  406 
Guaranty  not  according  to  tenor  of 

paper,  406 
Guaranty  of  collectibility,  405 
Guaranty  of  collectibility  and  payment, 
406 

Guaranty  of  payment,  405 

Guaranty  of  payment  considered  abso- 
lute, 405 

Insolvency  of  maker,  407 

Later  decisions,  404 

Loss  or  injury  must  be  sustained,  405 

Maker  solvent  at  maturity,  407 

Notice  held  not  to  be  within  reasonable 
time,  407 

Verbal  guaranty  of  payment  of  collect- 
ibility, 406 
Necessity  of  presentment  in  order  to  charge 

guarantor,  354 

Authorities  conflicting,  354 
Guarantor  must  show  damages,  355 
Guarantor's  liability  held  absolute  by 

some  authorities,  355 
Guarantor's  liability  held  conditional, 

355 

Principal    insolvent   at    maturity  of 

paper,  356 
Principal  solvent  at  maturity  of  obliga. 

tion,  356 

Where  guarantor  restricts  his  liability, 

355 

Where  guarantor  suffers  for  want  of 
presentment,  355 
Payment,  405 

Whether  a  guaranty  of  payment  is  in- 
cluded in  indorsement,  479 
Guardianship,  168 

Holder  (see  also  infra,  Amount  of  Recov- 
ery ;  Bona  Fide  Holder;  Duress; 
Fraud;  Presumptions),  78-282 

As  to  diligence  required  of  holder,  see 
infra.  Notice  of  Dishonor;  Present- 
ment for  Acceptance;  Presentment 
for  Payment. 

As  to  misrepresentation  and  breach  of  trust, 
see  infra,  Trust. 

As  to  rights  of  holder,  in  overdue  paper, 
see  infra.  Overdue  Paper. 

As  to  who  is  a  holder  in  due  course,  see 
infra,  Bona  Fide  Holder. 

Definition  of  holder,  282 

Instruments  delivered  conditionally  and 
circulated  fraudulently,  335 

Instruments  delivered  in  blank  and  com- 
pleted fraudulently,  337 

Misappropriation  and  breach  of  trust,  335 

Renewal  bill  or  note,  339 

Change  of  securities  between  original 

parties,  341 
In  general,  339 

Mere  change  of  securities,  341 

Partial  illegality'of  original  instrument,. 

340 

Purgation  of  illegality,  340 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Holder,  cont'd. 

Renewal  bill  or  note,  cont'd. 

Renewal  for  valid  part  of  considera- 
tion, 340 

Renewal  of  note  given  as  a  gift,  341 
Renewal  of  paper  secured  by  collateral, 
341 

Renewal  with  forged  paper,  341 

Usurious  contracts,  340 

Usurious  paper  in  renewal  of  paper 

not  usurious,  341 
Bight  of  action,  342 

Against  whom  action  may  be  brought, 

343 

Bill  or  note  payable  after  demand,  343 

Drawer  or  indorsers  liable  to  an  imme- 
diate action  upon  the  nonacceptance 
of  a  bill,  343 

Effect  of  acceptance  supra  protest,  344 

Joint  holders,  342 

Note  or  bill  payable  to  bearer  or  in- 
dorsed in  blank,  342 
On  the  day  due  or  next  day,  344 
Statute,  343 

When  right  of  action  accrues,  343 
Who  may  bring  action,  342 
Holder's  rights  (see  also  infra.  Duress  ; 
Fraud)  : 

As  to  misrepresentation    and   breach  of 

trust,  see  infra.  Trust. 
Rights  where  instrument  has  never  been 

delivered,  see  infra.  Delivery. 
Holidays,  368,  369 
Homestead : 

Whether  waiver   of    homestead  affects 

negotiability  of  instrument,  126 
Honor  (see  also  infra,  Dishonor  ;  Notice 

of  Dishonor): 
As  to  acceptance  supra  protest  or  for  honor, 

see  infra,  Acceptances. 
Delivery  to  payor  for  honor,  256 
Liability  of   acceptor  for   honor  supra 

protest,  475 
Notice  of  dishonor  to  drawer  or  indorser 

by  payor  for  honor,  398 
Payment  supra  protest  or  for  honor,  498 

Acceptor,  498 

Act  of  honor,  499 

By  the  drawee  of  bill,  498 

Effect  of  payment  supra  protest,  499 

For  honor  of  any  party,  498 

Payment  for  honor  can  only  be  made 
after  protest,  498 

Payment  for  honor  generally,  498 

Promissory  notes,  499 
Right  of  person  paying  bill  for  honor, 

256 

"  Honored,"  216 

Hour  of  presentment,  370 

Husband  and  wife,  see    infra,  MARRIED 

Women. 
Identity  of  parties: 

Proof  of,  345 
Ignorance,  329 
Illegal  consideration,  189 

Amount  of  recovery  by  holder,  346 

"  Bohemian  Oats  notes,"  191 

Burden  of  proof,  320 

Burden  of  proof  shifts  where  considera- 
tion is  shown  illegal  in  its  inception, 
321 


BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Illegal  consideration,  cont'd. 

Burden  of  proof  where  fraud,  illegality, 
or    duress    is    shown    in  subsequent 
negotiation  of  instrument,  322 
Compounding  offenses,  191 
Considerations  against  public  policy,  191 
Effect  of  illegal  considerations,  189 
Fraudulent  considerations,  193 
Future  illicit  cohabitation,  193 
Futures,  190 
Gaming,  190-192 

Illegality  avoiding  instruments  between 

immediate  parties,  189 
Illegality  rendering  instrument  absolutely 

void,  192 
Illegal  liquor  dealing,  191,  192 
Immoral,  192 

Money  lent  for  gaming,  190 

Negotiable  paper  for  contracts  in  aid  of 

rebellion,  191 
Notes  void  by  statute,  192 
Options,  190 
Partial  illegality,  192 
Past  illicit  cohabitation,  193 
Red  Lion  Wheat  notes,  192 
Benewal  of  paper,  340 

Partial  illegality,  340 

Usurious  contracts,  340 

Whether  original  invalidity  affects  re- 
newal, 340 
Repayment    of    money    embezzled  or 

stolen,  191 
Statutory  illegality,  190 
Threat  of  prosecution,  191 
Usury,  190-192 
Wagers,  190 

Withdrawal  of  opposition  to  insolvent's 
discharge,  191 

Illegal  contracts  (see  also  infra,  Illegal 
Consideration): 
Warranty  of  indorser  against,  482 

Immoral  consideration,  see  infra.  Illegal 
Consideration. 

Implied  acceptances  (see  also  infra,  Ac- 
ceptance), 208-219. 

Implied  waiver,  see  infra,  WAIVER. 

Implied  warranty,  476 

Authority  of  parties,  476 
Genuineness  of  parties,  476 
Genuineness  of  signatures,  477 
Legal  capacity  of  parties,  476 
Transferrer  by  delivery,  475,  476 
Usury,  477 

Inadequate  considerations ,  see  infra,  CONSID- 
ERATION. 

Indemnity  contract : 

Indorsement  considered  as  a  contract  of 
indemnity,  482 

Indorsee,  78 

Indorsement  (see  also  infra.  Notice  of  Dis- 
honor ;  Parol  Evidence)  : 
After  bankruptcy,  255 
Allonge,  259 

Assignor   liable  as  irregular  indorser, 

480 

Bill  drawn  in  name  of  fictitious  person, 
261 

Bill  payable  to  order  of  drawer,  257 
Conditional  indorsement,  260-277 

Effect  on  negotiability,  278 

In  general,  277 
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B1M;S  OF  EXCHANGE,  etc.,  cont'd. 
Indorsement,  cont'd. 

Conditional  indorsement,  cont'd. 

Varying  instrument  as  to  amount,  260 
Varying  instrument  as  to  time  of  pay- 
ment, 260 

Contract  of  indorsement  considered,  477, 
485 

Contract  of  sureties  and  indorsers  dis- 
tinguished, 478 

Corporations,  183 

Definition,  256-258 

Delivery,  263 

Acceptance  by  indorsee,  265 
Conditional  delivery,  265 
Delivery  by  agent,  264 
Delivery  by  executor,  265 
Delivery    necessary   to   complete  in- 
dorsement, 263 
Indorsement  imports  a  delivery,  264 
What  is  a  sufficient  delivery,  264 

Dual  nature  of  the  contract,  478 

Effect  of  indorsement  in  full,  266 

Express  promise  of  guaranty,  480 

Figures  written  on  back  of  instrumental 

"  For  collection,"  273,  274 

"  For  deposit,"  274 

Forged  indorsement,  117 

Forged  instrument,  257 

Formal  essentials,  258 

Indorsement   an    independent  contract, 
477.  485 

Indorsement  a  transfer  and  a  promise,  257 

Indorsement  by  stamp,  258 

Indorsement  considered  as  a  written  con- 
tract, 477,  485 

Indorsement  considered  as  evidence  of 
contract,  485 

Indorsement  in  blank,  266,  269 

Administrator  filling  up  indorsement, 
272 

Agent  filling  up  indorsement,  272 
Assignment,  268 

Cannot     make    successive  indorsers 

joint,  271 
Collateral  security,  267 
Definition,  266 
Effect,  266 

Effect  on  negotiability  of  instrument, 

268 

Filling  up  indorsement  after  death  of 

indorser,  272 
Filling  up  indorsement  at  trial,  272 
Guaranty, 268-270 

Holder  cannot  enlarge  liability  of  in- 
dorser, 270 

Holder  may  fill  up  blank  indorsement 
with  indorsement  in  full,  268 

Holder  may  fill  up  blank  with  consist- 
ent contract,  268 

Indorsement  for  collection,  267 

Indorsement  of  guarantor  or  assignor 
270 

Nonnegotiable  instruments,  271 
Right  to  fill  up  indorsement,  268 
Right  to  reform  contract  written  over 

blank  indorsement,  271 
Right  to  strike  out  indorsement,  279 
Right  to  sue,  267 

Time  of  filling  up  indorsement,  271 
Waiver  of  demand  and  notice  unau- 
thorized, 270 
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ILLS  OF  EXCHANGE,  etc.,  cont'd. 
Indorsement,  cont'd. 

Indorsement  in  blank,  cont'd. 

Whether  blank  indorsement  transfers 

legal  title,  267 
Whether  holder  may  sue  before  filling 
up  instrument  with  indorsement  in 
full,  269 

Who  may  fill  up  indorsement,  272 

Indorsement  in  full,  266 

Indorsement  in  the  form  of  an  assign- 
ment, 479 

Indorsement  in  the  form  of  guaranty,  479 
Indorsement   must   be   made   by  legal 

holder,  261 
Indorsement  must  transfer  whole  inter- 
est, 278 

Indorsement  necessary  to  pass  title  to  in- 
strument payable  to  order,  257 

Indorsement  of  instrument  indorsed  in 
blank,  266 

Indorsement  of  instrument  payable  to 

bearer,  257-478 
Indorsement  on  face  of  note,  259 
Indorsement  properly  on  back  of  instru- 
ment, 259 
Indorsement  to  prior  indorser,  263 
Indorsement  transferring  residue  after 

part  payment,  278 
"  Indorsement  without  recourse,"  478 
Indorser  not  released  by  invalidity  of  in- 
strument, 478 
Initials,  261 

Instruments  indorsed  in  blank  transfera- 
ble by  delivery,  251 
Irregular  indorsement,  278 
Irregular  indorser  after  delivery,  494 
Joint  indorsers,  278 
Joint  payees,  262 
Liability  of  indorsers,  477,  488 

Admissibility  between  parties  of  writ- 
ten agreements,  484 
Contemporaneous  agreements  inadmis- 
sible to  affect  right  of  bona  fide  holder 
without  notice,  484 
Engagement  of  drawer  and  indorsers, 
4S3 

Express  agreements  as  to  order  of  lia- 
bility, 483 

Indorsement  considered  as  a  contract 
of  indemnity,  482 

Indorsement  considered  as  a  transfer 
of  title,  481 

Indorsement  considered  as  a  written 
contract,  485 

Indorsement  considered  as  evidence  of 
a  contract,  485 

Indorser  cannot  show  that  he  signed 
as  witness,  486 

Indorsers  prima  facie  successively  lia- 
ble, 483 

Irregular  indorsement,  488 

Liability  fixed  by  notice  of  dishonor, 
483 

Liability  of  indorser  of  promissory 
notes  under  statutes,  483 

Liability  of  irregular  indorsers  deter- 
mined by  relation  to  the  instrument. 

488 

Order  of  liability,  483 
Nonnegotiable  paper,  80 
Parol  agreements,  484 

Volume  IV. 


Bills  of  Exchange,  etc. 


INDEX. 


Bills  of  Exchange,  etc. 


BILLS  OP  EXCHANGE,  etc.,  cont'd.  ] 
Indorsement,  cont'd. 

Liability  of  indorsers,  cont'd. 

Parol  agreements  between  drawer  and 

payee,  484 
Parol    agreements    between  indorser 

and  indorsee,  485 
Parol  evidence  admissible  to  show  that 
indorsement  was  a  receipt  for  pay- 
ment, 487 

Parol  evidence  admissible  to  show  that 
indorsement  was  for  collection,  487 

Parol  evidence  inadmissible  to  change 
time  of  payment,  486 

Parol  evidence  inadmissible  to  charge 
indorser  as  guarantor,  486 

Parol  evidence  inadmissible  to  charge 
indorser  as  maker,  486 

Parol  evidence  inadmissible  to  show 
indorsement  without  recourse,  486 

Time  of  indorsement  of  irregular  in- 
dorsers, 488 

Warranties  in  respect  to  the  validity  of 
the  instrument,  481 

Warranty  against  illegal  consideration, 
482 

Warranty  of  capacity  of  parties,  481 
Warranty   of   genuineness   of  signa- 
tures, 481 

What  may  be  shown  by  parol  evidence, 
487 

What  may  not  be  shown  by  parol  evi- 
dence, 485 
Liability  of  irregular  indorsers,  488 

Admissibility  of  evidence  to  rebut  pre- 
sumption of  liability,  493 

Admissibility  of  evidence  to  show  lia- 
bility to  payee,  493 

Admissibility  of  evidence  to  show  true 
relation,  492 

Admissibility  of  extraneous  evidence 
to  show  true  purpose  of  indorsement, 
492 

Evidence  inadmissible  to  rebut  liability 
as  indorser,  493 

Evidence  inadmissible  to  vary  charac- 
ter of  liability,  493 

Indorsement  after  delivery,  494 

Indorsement  before  delivery,  489 

Indorsement  for  purpose  of  giving 
maker  credit  with  payee,  493 

Irregular  indorsement  creates  no  defi- 
nite contract,  488 

Irregular  indorser  liable  as  guarantor, 
491 

Irregular  indorser  liable  as  promisor, 
490 

Irregular  indorser  prima  facie  liable  as 

original  promisor,  489 
Irregular  indorser  prima  facie  liable  as 

second  indorser,  492 
Liability  determined  by  relation  to  the 

instrument,  488 
Nonnegotiable  instruments,  479-494 
Payee  must  assume  responsibility  of 

first  indorser,  492 
Presumption  as  to  time  of  indorsement, 

488 

Presumption    that   indorser  assumes 

liability  to  pay,  489 
Presumption    that    irregular  indorser 

assumes  no  liability  to  payee,  491 

1103 


ILLS  OF  EXCHANGE,  etc.,  cont'd. 
Indorsement,  cont'd. 
Mark,  261 

Meaning  of  the  term  indorsee,  257 
Necessary  to  transfer  of  instrument  pay- 
able to  order,  252 
Necessity  of  signature,  260 
Necessity  of  writing,  258 
Nonnegotiable  instruments,  80,  258,  479 
No  particular  words  essential,  260 
Notice  of  nonpayment  to  joint  payees, 
262 

Notice  to  holder  through  form  of  indorse- 
ment, 304 

Partial  indorsement,  278 

Parties  to  indorsement,  261 

Pencil  indorsement,  258 

Popular  sense,  256 

Position  of  indorsement,  259 

Printed  indorsement,  258 

Proof  of,  345 

Qualified  indorsement: 

Casts  no  suspicion   on  character  of 

paper,  276 
Definition,  275 
Effect  on  negotiability,  276 
Faculative  indorsement,  277 
Indorsement  enlarging  liability,  277 
Indorsement  transferring  all  rights  of 

indorser,  277 
Indorsement  without  recourse,  276 
Qualification  must  be  express,  277 

Restrictive  indorsement,  272 
Definition,  272 
Effect,  273 
Examples,  273 
For  collection,  274 
For  deposit,  274 

Indorsee  cannot  transfer  instrument, 

274 

Indorsee  may  sue,  275 
Indorsee  mere  agent  of  indorser,  274 
Indorsement  for  collection,  273 
Indorser  not  liable  on  indorsement,  275 
Mention  of  consideration,  273 
Notice  to  subsequent  holders,  275 
Omission  of  words  "or  order,"  273 
"  Payment  to  A  only,"  273,  274 
Revival  of  negotiability,  275 
Right  of  indorsee  to  sue,  274 
Right  to  compel  indorsement,  254 
Eight  to  strike  out  indorsement,  279 

Cancellation  of  indorsement  not  neces- 
sary, 280 

Indorsement  may  be  stricken  out  be- 
fore delivery,  280 
Indorsers  discharged,  280 
Instrument  indorsed  in  blank,  279 
Instrument  returned  to  indorser,  279 

Signature  as  indorsement,  260 

Stamped  indorsement,  260 

Statutes,  481 

Subsequent  indorsement  after  transfer  of 

instrument  by  delivery,  254 
Technical  word,  256 

Term  applicable  only  to  negotiable  instru- 
ments, 256 

Time  of  indorsement,  281 
Irregular  indorsers,  488 

Transfer  of  note  by  writing  attached  to 
bond,  259 

Various  kinds  of  indorsement,  265 
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BHiliS  OP  EXCHANGE,  etc.,  cont'd. 
Indorsement,  cont'd. 

Varying  instrument  as  to  amount,  260 
Varying  instrument  as  to  time  of  pay- 
ment, 260 
Waiver,  456 

What  language  amounts  to  indorsement, 

260 

What  paper  passes  by  indorsement,  257 

Whether  a  guaranty  of  payment  is  in- 
cluded in  indorsement,  479 

Whether  indorsement  must  follow  tenor 
of  instrument  indorsed,  259 

Whether  the  use  of  the  words  "or  order" 
is  essential,  266 

Whether  transferee  without  indorsement 
is  holder  in  due  course  of  business, 
3ii 

Who  may  be  indorsee,  263 

Who  may  be  indorser,  261 
Indorsement  before  delivery,  489 
Indorsement  without  recourse  : 

Parol  evidence  inadmissible  to  show  in- 
dorsement without  recourse,  486 
Indorser,  78 
Infants,  165 

Comakers  with  infant,  167 

Conditional  ratification,  166 

Infant  as  indorser,  167 

Infant  payee,  167 

Infant's  contracts  voidable,  165 

Infant's  paper  validated  ab  initio  by  rati- 
fication, 166 

Note  by  agent,  165 

Note  by  partnership  having  infant  part- 
ner, 165 

Note  for  necessaries,  166 

Note  given  in  settlement  of  torts,  166 

Payments  after  majority,  91 

Ratification  of  infant  necessary,  166 

Statutes,  167 

Surety,  167 
Initials,  109 

Indorsement,  261 
Inland  bills,  78 

Bills  drawn  in  one  state  and  payable  in 
another,  78 

Judicial  notice  where  bill  is  dated  at  for- 
eign city,  79 

Note  maker  and  indorser  in  different 
states,  79 

Testimony  to  prove  a  bill  an  inland  bill, 

79 

Innocent    holder,    see    infra,    BONA  FlDE 

Holders. 
Insanity,  163 

Accommodation  signature,  164 

Executed  contract,  163 

General  doctrine  of  lunatic's  contracts, 
163 

Liability  of  lunatic  on  negotiable  paper, 
164 

Lunatic's  indorsement  as  conveying  title, 
164 

Lunatic's  paper  void,  164 
Lunatic's  paper  voidable  only,  164 
Paper  signed  by  lunatic  without  consid- 
eration, 164 
Persons  legally  declared  insane,  164 
Rights  of  innocent  holder,  164 
Title  through  lunatic's  indorsement,  164 
Insolvency,  see  infra,  BANKRUPTCY. 
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BILLS  OP  EXCHANGE,  etc.,  cont'd. 
Instalments : 

Days  of  grace,  367 
In  general,  94 

Notes  due  by  instalments,  94 

Notes  payable  in  instalments  as  payee 

shall  direct,  90 
Notice  of  dishonor  required  in  case  of 

note  payable  in  instalments,  403 
Overdue  paper,  248 

Time  when  instalments  are  to  become 

due  must  be  specified,  94 
Whole  amount  due  on  failure  of  interest, 

94 

Whole  amount  to  be  due  on  failure  of  in- 
stalment, 94 

Within  the  Statute  of  Anne,  94 
Intent : 

Delivery,  202 

Omission  of  stamp,  161 
Interest,  348 

Increase  of  interest  after  maturity,  98 

Notice  to  transferee  where  interest  is 
overdue,  305 

Omission  of  "interest,"  139 

Overdue  paper,  98,  247 

Parol  evidence,  153 

Validity  of  provision  after  maturity,  98 
Whether  increase  destroys  negotiability, 

98 

Intoxicating  liquors,  191,  192 
I.  O.  U.,  82 

Irregular    indorsement   (see   also  infra. 

Indorsement),  278 
Irregularities : 

Effect  of  purely  formal  omissions  and  it* 
regularities,  139 

Omission  of  "interest,"  139 

Omission  of  words  expressing  time,  139 
Issue,  201 

Joint  and  several  notes,  110 

Joint  note,  110 

Note  in  form  joint  signed  by  one  only 
in 

Note  in  terms  joint  may  be  shown  to  b» 

several,  110 
Note  signed  by  several  in  representativ* 

capacity,  ill 
Notes  signed  by  partner  in  firm  name, 

179 

Notes  signed  by  two  or  more  individuals, 

no 

Partnership  notes,  in,  179 
Relation  of  suretyship  between  makers, 
in 

What  terms  create  a  joint  and  several 
obligation,  no 
Joint  bills  and  notes  : 

Parol  evidence  to  show  an  agreement 
that  each  maker  should  pay  only  a 
proportionate  part,  147 
Joint  stock  companies  : 

Notice  of  dishonor,  414 
Judgment  notes : 

Whether  authority  to  confess  judgment 
affects  negotiability  of  instrument,  12C 
Judicial  notice  : 

Judicial  notice  of  value  of  certain  notes, 
108 

Whether  court  will  take  judicial  notice  of 
country  in  which  a  foreign  city  where 
bill  is  dated  is,  79 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Judicial  notice,  cont'd. 

Whether  courts  will  take  notice  of  state 
currency,  104 
Laches  (see  also  infra.  Waiver)  : 

Notice  of  dishonor,  436 
Larceny  : 

Repayment  of  money  stolen,  191 
Lawful  money,  104 
Legal  tender,  103 
Letter  (see  also  infra.  Mail)  : 

Delivery  made  by  letter,  202 
Letters  of  credit,  see  infra,  Promise  to 

Accept. 

Liabilities  of  parties  (see  also  infra,  Dis- 
charge) : 

Acceptor  for  honor  supra  protest,  475 
Assignor  liable  as  irregular  indorser,  480 
Contract  of  indorsement  considered,  477 
Contract  of  sureties  and  indorsers  dis- 
tinguished, 478 
Drawer  and  indorsers,  477 
Dual  nature  of  the  contract,  478 
Effect  of  acceptance  on  drawee's  liability, 
470 

Acceptor  becomes  primary  debtor,  470 
Acceptor's  liability  the  same  as  that  of 

maker  of  note,  470 
Admission  as  to  existence  of  drawer, 

471 

Admission  by  acceptance,  470 
Admission  of  authority  of  parties,  473 
Admission  of  capacity  of  parties,  472 
Admission  of  funds  of  drawer  in  ac- 
ceptor's hands,  473 
Admission  of  genuineness  of  body  of 
bill,  472 

Admission  of  genuineness  of  signa- 
tures, 471 

Admission  of  signature  of  drawer,  471 
Admission  of  signatures  of  payee  and 

indorsers,  471 
Liability  after  death  of  drawer,  474 
Liability  by  absolute  acceptance,  474 
Liability  of  acceptor,  474 
Liability  of  conditional  acceptance,  474 
Recovery  of  money  paid  on  bill  with 
forged  indorsement,  472 

Express  promise  of  guaranty,  480 

Implied  warranty,  476 

Incurs  no  liability  on  the  instrument,  475 

Indorsement  an   independent  contract, 
477 

Indorsement  in  the  form  of  an  assign- 
ment, 479 

Indorsement  in  the  form  of  guaranty,  479 

Indorsement  of  instrument  payable  to 
bearer,  478 

Indorsement    of   nonnegotiable  instru- 
ments, 479 

Indorsement  "without  recourse,"  478 

Indorser  not  released  by  invalidity  of  in- 
strument, 478 

Indorsers,  477,  488 

Discharge  of  indorsers,  505 

Irregular  indorsers,  488 

Admissibility  of  evidence  to  rebut  pre- 
sumption of  liability,  493 
Admissibility  of  evidence  to  show  lia- 
bility to  payee,  493 
Admissibility  of  evidence  to  show  true 
relation,  492 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Liabilities  of  parties,  cont'd. 
Irregular  indorsers,  cont'd. 

Admissibility  of  extraneous  evidence  to 
show  true  purpose  of  indorsement, 492 

Evidence  inadmissible  to  rebut  liability 
as  indorser,  493 

Evidence  inadmissible  to  vary  charac- 
ter of  liability,  493 

Indorsement  after  delivery,  494 

Indorsement  before  delivery,  489 

Indorsement  for  purpose  of  giving 
maker  credit  with  payee,  493 

Irregular  indorsement  creates  no  defi- 
nite contract,  488 

Irregular  indorser  liable  as  guarantor, 
491 

Irregular  indorser  liable  as  promisor, 
490 

Irregular  indorser  prima  facie  liable  as 
original  promisor,  489 

Irregular  indorser  prima  facie  liable  as 
second  indorser,  492 

Liability  determined  by  relation  to  the 
instrument,  488 

Nonnegotiable  instruments,  479-494 

Payee  must  assume  responsibility  of 
first  indorser,  492 

Presumption  as  to  time  of  indorse- 
ment, 488 

Presumption  that  indorser  assumes 
liability  to  pay,  489 

Presumption  that  irregular  indorser  as- 
sumes no  liability  to  payee,  491 
Liability  of  drawer  and  indorsers,  477,  488 

Admissibility  between  parties  of  writ- 
ten agreements,  484 

Contemporaneous  agreements  inad- 
missible to  affect  right  of  bona  fide 
holder  without  notice,  484 

Engagement  of  drawer  and  indorsers, 
483 

Express  agreements  as  to  order  of  li- 
ability, 483 

Indorsement  considered  as  a  contract 
of  indemnity,  482 

Indorsement  considered  as  a  transfer 
of  title,  481 

Indorsement  considered  as  a  written 
contract,  485 

Indorsement  considered  as  evidence  of 
contract,  485 

Indorser  cannot  show  that  he  signed 
as  witness,  486 

Indorsers  prima  facie  successively  li- 
able, 483 

Irregular  indorsement,  488 

Liability  fixed  by  notice  of  dishonor,  483 

Liability  of  indorser  or  promissory 
notes  under  statutes,  483 

Liability  of  irregular  indorsers  deter- 
mined by  relation  to  the  instrument, 
488 

Order  of  liability,  483 

Parol  agreements,  484 

Parol  agreements  between  drawer  and 
payee,  484 

Parol  agreements  between  indorser  and 
indorsee,  485 

Parol  evidence  admissible  to  show  that 
indorsement  was  a  receipt  for  pay- 
ment, 487 
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I5IU.K  OK  10XCHANGTC,  etc.,  cont'd. 
Liabilities  of  parties,  cont'd. 

Liability  of  drawer  and  indorsers,  cont'd. 
Parol  evidence  admissible  to  show  that 

indorsement  was  for  collection,  487 
Parol  evidence  inadmissible  to  change 

time  of  payment,  486 
Parol  evidence  inadmissible  to  charge 

indorser  as  guarantor,  486 
Parol  evidence  inadmissible  to  charge 

indorser  as  maker,  486 
Parol  evidence  inadmissible  to  show 

indorsement  without  recourse,  486 
Time  of  indorsement  or  irregular  in- 
dorsers, 488 
Warranties  in  respect  to  the  validity  of 

the  instrument,  481 
Warranty  against  illegal  consideration, 

482 

Warranty  of  capacity  of  parties,  481 
Warranty   of   genuineness  of  signa- 
tures, 481 

What  may  be  shown  by  parol  evidence, 
487 

What  may  not  be  shown  by  parol  evi- 
dence, 485 

Maker  of  a  note,  474 

Admission  by  execution,  474 
Admission  of  existence  of  payee,  474 
Capacity  of  payee  to  indorse,  475 
Engagement  of  maker,  474 
Existence  of  corporation,  474 
Existence  of  payee,  474 

Obligation  of  the  drawee  to  accept,  469 
After  death  of  drawer,  470 
After  notice  of  bankruptcy  of  drawer, 
470 

Conditional  promise  to  accept,  469 
Express  promises  to  accept,  469 
Implied  promise  to  accept,  469 
Liability  of  drawee  for  nonacceptance, 
470 

Measure  of   damages  for  nonaccept- 
ance, 470 

Relationship  of  debtor  and  creditor,  469 
When  duty  to  accept  arises,  469 
Withdrawal  of  offer  to  accept,  470 

Solvency,  warranty  of  solvency,  477 

Statutes,  481 

Transferrer  by  delivery,  475 
Warranties  as  vendor,  476 
Warranty  against  usury,  477 
Warranty  of  authority  of  parties,  476 
Warranty  of  genuineness  of  instrument, 
476 

Warranty  of  genuineness  of  signatures, 

477 

Warranty  of  legal  capacity  of  parties,  476 

Whether  a  guaranty  of  payment  is  in- 
cluded in  indorsement,  479 
Limitation  of  actions,  362 

Debts  barred  by  statute  of  limitations  as 
a  consideration,  189 
Lis  pendens,  307 
Lost  papers  : 

Burden  of  proof,  320 

Part  of  a  set  of  foreign  bills,  157 

Presentment,  360,  468 
Kail : 

Delivery  made  by  mail,  202 
Place  of  notice  of  dishonor,  438 
General  rule,  438 


ILLS  OF  EXCHANGE,  etc.,  cont'd. 
Mail,  cont'd. 

Place  of  notice  of  dishonor,  cont'd. 

Party  accustomed  to  receive  mail  at 

more  remote  office,  439 
Place    of    business   of   party   to  be 

charged,  438 
Residence  of  party  to  be  charged,  438 
Two  post-offices  in  same  town,  439 
Presentment,  360,  366 
Service  of  notice  of  dishonor  by  mail,  424 
Delivery  to  letter  carrier,  427-429 
Deposit  in  street  letter-box,  429 
Effect  of  receiving  notice  in  due  time, 
427 

Mailing  notice  to  representative  of  de- 
ceased party,  427 

Notice  by  letter-carrier,  427 

Notice  by  mail  to  person  residing  be- 
yond town  limits,  425 

Notice  by  post,  by  direction  of  party 
to  be  charged, 427 

Notices  between  two  post-offices  in 
same  city,  425 

Notice  to  parties  inclosed  in  notice  to 
indorser,  428 

Notice  to  the  indorser  inclosed  in  notice 
to  another,  428 

Parties  residing  in  distant  villages  of 
same  municipality,  425 

Party  to  be  charged  residing  at  great 
distance  from  post-office,  425 

Usage  permitting  notice  by  mail,  427 

What  amounts  to  a  sufficient  service  by 
mail,  428 

What  is  sufficient  evidence  of  mailing, 
428 

Where  parties  reside  in  different  towns 

or  villages,  424 
Where  parties  reside  in  same  town  or 

village,  426 
Where  parties  reside  outside  of  town, 

but  receive  mail  there,  425 
Where  party  to  be  charged  does  not  re- 
side at  place  of  dishonor,  425 
Where  party  to  be  charged  resides  at 

place  of  dishonor,  424 
Where  residence  or  place  of  business 
cannot  be  found,  427 
Time  for  giving  notice  of  dishonor,  432 
Any  mail  of  day  after  dishonor  held 

sufficient,  432 
Burden  of  proof,  432 
First  mail  of  day  after  dishonor,  433 
Mail  leaving  before  business  hours,  433 
Posting  in  time  for  mail  of  day  after 

dishonor,  432 
Postmark  as  evidence,  432 
Where  parties  reside  in  countries  sepa- 
rated by  seas,  433 
Where    there   are  several  successive 

mails  on  same  day,  432 
Where  there  is  no  post  on  day  follow- 
ing dishonor,  433 
Maker(see  also  infra, Liability  of  Parties; 

Signature),  78 
"  Making,"  201 
Marginal  figures,  130 
Mark,  109 
Attestation: 

Where  maker  signs  by  mark,  138 
Indorsement,  261 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Marriage: 

Payments  after  marriage,  91 
Married  women,  168 

Bills  and  notes  between  husband  and 
wife,  169 

Bills  and  notes  made  payable  to  wife  be- 
fore marriage,  171 

Bills  and  notes  made  payable  to  wife  dur- 
ing coverture,  171 

Custom  of  London,  168 

Divorce,  169 

Effect  of  marriage  between  parties  to  a 

note,  169 
Estoppel,  172 

Estoppel  of  acceptor  of  bill  drawn  by 

feme  covert,  172 
Estoppel  of  husband  where  note  is  made 

to  him,  172 
Estoppel  of  indorser  of  note  made  by 

married  woman,  172 
Estoppel  of  wife  where  note  is  made  by 

her  husband  in  her  favor  and  indorsed 

by  her,  173 
Exceptions  to  a  married  woman's  inability 

to  contract,  168 
Generally,  168 

Husband  and  wife  comakers,  168 
Husband  civilly  dead,  168 
Instruments  between  husband  and  wife, 
169 

Instruments  indorsed  to  wife,  170 
Instruments  made  in  wife's  favor  after 

marriage,  171 
Instruments  made  in  wife's  favor  during 

coverture,  171 
Instruments  made  payable  to  wife  dutn 

sola,  171 

Instruments  made  to  wife  before  mar* 

'riage,  171 
Instruments  payable  to  wife,  170 
Married  woman  a  sole  trader,  169 
Married  woman's  paper  vests  in  husband, 

170 

Merger  of  married  woman's  existence  at 

common  law,  168 
Necessaries,  168 

Note  by  a  firm  of  which  the  husband  is  a 

member,  169 
Note  payable  to  feme  covert  or  bearer 

passes  by  delivery,  171 
Parties  liable  on  married  woman's  paper, 

172 

Parties  liable  on  paper  between  husband 

and  wife,  172 
Payable  to  husband  and  indorsed  by  him 

to  wife,  169 
Separated  from  husband,  169 
Separate  estate,  169 
Survivorship,  172 

Survivorship  where  instrument  is  pay- 
able to  wife  during  coverture,  172 

Survivorship  where  note  is  to  wife  dum 
sola,  172 

Title  of  note  through  wife  to  husband, 
170 

Title  through  wife's  indorsement,  170 

Void  at  common  law,  168 

Whether  bills  and  notes  are  chattels  or 

choses  in  action,  171 
Whether  husband  sues  in  his  own  name 

or  joins  with  wife,  171 


BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Married  women,  cont'd. 

Widow's  promise  to  pay  after  husband's 

death,  168 
Wife  as  agent,  170 

Wife   authorized  to  sign  in  husband's 

name,  170 
Wife  of  alien,  168 

Wife's  signature  as  binding  husband,  170 
Maturity  (see  also  infra,  Overdue  Paper): 
Acceptance  after  maturity,  209 
Apparent  maturity,  247 
Notice  of  dishonor  prior  to  day  of  matu- 
rity, 430 
Presentment,  365 

Whether  provision  by  which  note  may 
be  declared  due  before  maturity  de- 
stroys negotiability,  127 
Medium  of  payment,  103 

Acceptance  must  be  for  the  payment  of 
money,  213 

Banknotes,  107 

Banknotes  of  particular  descriptions,  108 
Bank  of  England  notes,  107 
Conditional  acceptances,  228 
Currency,  106 

Currency    and    current    funds  distin- 
guished, 107 
Currency  of  particular  place,  107 
Current  funds,  106 
Current  money,  104 

Evidence  of  usage  to  show  negotiability 

allowed,  106 
Foreign  money,  105 

Instruments  payable  in  specific  articles  or 

securities,  105 
Judicial  notice  of  state  currency,  104 
Lawful  money,  104 
Memorandum  as  to,  141 
Money  of  a  certain  place,  104 
Must  be  payable  in  legal  tender  money, 

103 

Parol  evidence,  153 

Provision  for  payment  in  particular  de- 
nomination of  money,  104 

To  constitute  a  bill  of  exchange  or  promis- 
sory note,  payment  must  be  for  money 
only,  103 

What  expressions  denoting  medium  of 
payment  are  sufficient,  104 

Whether  instruments  payable  in  currency 
are  negotiable,  106 
Memoranda  on  bills  and  notes,  139 

Adding  memoranda,  142 

Adding  memorandum  as  to  place  of  pay- 
ment, 142 

Collateral  agreement,  143 

Contemporaneous  memoranda  modifying 
instrument,  140 

Contemporaneous  memorandum  enters 
into  contract,  140 

General  principles,  139 

Illustrations  of  effect  of  memoranda,  141 

Immaterial,  143 

Memoranda  as  to  liability  of  sureties,  141 
Memoranda  as  to  medium  of  payment, 
141 

Memoranda  intended  as  earmarks,  142 
Memoranda  introducing  contingency,  141 
Memoranda  not  affecting  the  instrument, 
142 

Memoranda  without  legal  meaning,  143 
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ISllil/S  OK  KXCHANGE,  etc.,  cont'd. 
Memoranda  on  bills  and  notes,  cont'd. 

Memorandum  adding  option  for  limited 
time,  144 

M  c  mo  Hindu  111  as  to  terms  of  payment,  141 
Memorandum  correcting  mistake,  143 
Memorandum  may. affect  with  notice,  140 
Ne  varietur,  143 

Parol  evidence  as  to  memoranda,  139 
Parol  evidence  to  show  that  note  was  in- 
tended only  as  a  memorandum,  147 
Presumed  contemporary  with  note,  140 
Removing  memoranda,  142 
Repugnant  and  contradictory,  143 
Undated,   unsigned,  or   printed  memo- 
randa, 141 

Whether  memoranda  is  a  part  of  the  in- 
strument, 140 
Merger,  504 

Extinguishment  by  legacy  or  appoint- 
ment as  executor,  504 
Making  prior  indorser  executor,  504 
Misappropriation  and  breach  of  trust,  335 
Instruments  delivered  conditionally  and 

circulated  fraudulently,  335 
Instruments  delivered  in  blank  and  com- 
pleted fraudulently,  337 
Misrepresentations      (see      also  infra, 

Frauds),  322 
Mistake  : 

Cancellation,  504 
Indorsement  omitted  by,  254 
Parol  evidence,  153 

Recovery  of  money  paid  under  mistake, 

501 

Money  Csee  also  infra,  Amount;  Currency; 
Medium  of  Payment),  103 

Confederate  money,  131 
Mortgages  : 

Separate  instruments,  145,  146 
Municipal  corporations,  185 
Name,  109 

Acceptances,  210 

Indorsement,  261 

Mistake  in  name  of  payee,  118 

Notice  of  dishonor,  415-418,  423,  424 

Payee,  115,  118 

Presumption  as  to,  against  identity  of 
parties  to  instrument  where  names  are 
the  same,  118 
Natural  love  and  affection,  189 
Necessaries,  166-168 
Need,  137 
Negligence  : 

Defeats  right  of  recovery,  502 
Effect  of  defendant's  negligence  in  sign- 
ing when  induced  to  do  so  by  fraud, 
327 

Failing  to  read  or  have  read,  328 
Failure  to  call  on  bystanders  to  read  in- 
strument, 329 
Holder  may  recover  in  spite  of  fraud 

where  signer  was  negligent,  327 
Infirm,  illiterate, and  ignorant  persons, 329 
Instances  of  negligence,  328 
Instruments  fraudulently  altered,  332 
Negligence  not  superinduced  by  fraud, 
328 

Presumption  of  title  not  overcome  by 
proof  of  gross  negligence,  324 

Right  of  bona  fide  holder  where  instru- 
ment has  never  been  delivered,  332 

1 1 


BILIjS  OK  EXCHANGE,  etc.,  cont'd. 
Negligence,  cont'd. 

Taking  paper  under  circumstances  which 

should  arouse  suspicion,  299 

What  is  negligence  depends  upon  circum- 
stances, 328 
Negotiability  (see  also  infra.  Collateral 
Agreements;  Conditions;  Medium  of 
Payment;  Nonnegotiable  Bills  and 
Notes;  Payment;  Seal),  77-246 

Bills  and  notes  maybe  negotiable  or  non- 
negotiable,  77,  80 

Conditional  indorsement,  278 

Effect  of  direction  to  place  to  account,  137 

In  general,  246 

Instruments  indorsed  in  full,  268 

Not  essential,  77,  80. 

Origin  of  the  negotiability  of  notes,  79 

Overdue  paper,  246 

Restrictive  indorsement,  273,  275,  276. 

Statement  of  essential  qualities  of  negoti- 
ability, 77 

Statute  of  Anne,  79 

Words  of  negotiability  : 
A  or  bearer,  134 
Assigns,  133 
Bearer,  134 

Illustrations  of  sufficient  words  of  ne- 
gotiability, 134 
Negotiability  at  a  particular  bank,  135 
Order,  133 
Order  of  A,  135 
Statutes,  134 

What  words  are  necessary  to  constitute 
proper  negotiability,  133 
Negotiation,  see  infra,  Delivery;  Trans 

FER. 

Ne  varietur,  143 

Nonnegotiable  instruments,  77,  80 

Days  of  grace,  80,  367 
Indorsee  cannot  sue  maker,  80 
Indorsement,  80,  258,  479 
Indorsement  in  blank,  271 
Indorser  liable  to  indorsee,  80 
Irregular  indorsement,  494 
Negotiability  not  essential  77,  80 
Nonnegotiable  instrument  declared  upon 

as  bill  or  note,  80 
Nonnegotiable  note  imports  a  considera- 
tion, 80,  187 
Notice  of  dishonor,  403 
Payee's  liability  to  indorsee,  80 
Payment,  496 
Presentment,  353 

Presumption  prima  facie   evidence  of 
title,  320 

Suit  by  indorsee  in  his  own  name,  80 
Title  subject  to  equities,  80 
Whether  nonnegotiable  instruments  im- 
port a  consideration,  80,  187 
Whether  they  may  be  assigned  by  de- 
livery, 256 
Notary,  385 

Inland  bill  or  promissory  note,  397 

Legal  charge  on  part  of  holder,  396 

Notarial  fees,  396 

Note  without  indorser,  397 

Notice  of  dishonor,  409 

Presentment,  349,  357 

Seal,  383 

Sufficiency  of  notice  of  dishonor,  421 
Where  note  has  a  guarantor,  397 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Notice  : 

Restrictive  indorsement,  275 
What  notice  constitutes  one  a  mala  fide 
holder,  302 
Notice  of  dishonor  (see  also  infra.  Notice; 
Waiver),  397 
Address,  415 

Inaccuracy  immaterial  where  notice  is 

received,  416 
Name  of  person  to  be  notified,  415 
Notice  addressed  generally  to  small 

towns,  415 
Omissions  or  inaccuracies,  415 
Particularity  of  address  required,  415 
Personal  representative,  415 
Place  of  address,  415 
Where  address  follows  address  desig- 
nated by  the  party,  416 
Bill  described  as  note,  417 
Bona  fide  holder,  302 

Burden  of  proof  to  show  existence  of 
other  paper  to  which  notice  may  apply, 
420 

By  agent,  409 

Agents  for  collection,  410 

Attorneys,  409 

In  general,  409 

Notaries  public,  409 

Notice  given  in  agent's  name,  409 

Notice  given  in  name  of  party  other 
than  principal,  409 

Parol  authority,  409 
By  attorney,  409 
By  notary  public,  409 
By  strangers,  410 
By  whom  notice  may  be  given,  408 
Communication  of  fact  of  protest,  423 
Contents,  416 
Date,  415 

Death  of  holder,  409 
Definition,  397 
Description  of  paper,  417 
Description  of  paper  held  to  be  sufficient, 
417 

Excuses  for  want  of  notice  of  dishonor  : 

Absconding  of  maker  or  acceptor, 
45o 

Absconding  or  removal  in  case  of 
paper  payable  at  specified  place,  451 

Acceptance  as  evidence  of  reasonable 
expectation  that  bill  will  be  honored, 
445 

Adequacy  of  security  to  protest  against 
drawer's  or  maker's  liability,  448 

Appointment  of  drawer  or  indorser  as 
acceptor's  or  maker's  personal  repre- 
sentative, 450 

Bankruptcy  or  insolvency  of  acceptor 
or  maker,  468 

Bills  of  drawer  previously  honored 
without  regard  to  state  of  account, 
446 

Burden  of  proof  as  to  existence  of 

effects  in  hands  of  drawee,  446 
Death  of  acceptor  or  maker,  468 
Drawee  having  securities  belonging  to 

drawer,  446 
Drawing   after    transactions  between 

parties  have  ceased,  445 
Drawing  without  having  effects  in  the 

hands  of  drawee,  444 


BILLS  OP  EXCHANGE,  etc.,  cont'd. 
Notice  of  dishonor,  cont'd. 

Excuses  for  want  of  notice  of  dishonor,  cont'd. 
Express  or  implied  promise  to  honor 
bill,  446 

Failure  of  notary  to  make  inquiry  of 
holder  as  to  place,  452 

Funds  in  hands  of  drawee  less  than 
amount  of  bill,  445 

General  assignment  of  maker's  prop- 
erty as  security,  448 

Identity  of  drawer  and  drawee,  449 

If  there  are  effects,  444 

Inability  of  holder  to  make  present- 
ment or  give  notice,  451 

Insufficiency  of  consignment  by  reason 
of  loss,  445 

Loss  or  destruction  of  paper,  468 

Mere  taking  of  security  does  not  ex- 
cuse demand  and  notice,  447 

Mortgage  of  maker's  entire  property 
by  indorser,  448 

Place  for  presentment  of  notice  closed, 
452 

Place  for  presentment  of  notice  not  to 

be  found,  451 
Reasonable  expectation  that  bill  will 

be  honored,  question  of  law  or  fact, 

445 

Receiving  funds  or  assets  of  acceptor 
or  maker,  447 

Removal  of  maker  or  acceptor  into  an- 
other jurisdiction,  450 

Removal  to  new  residence  within  same 
jurisdiction,  451 

Rule  as  to  indorser  of  bill,  444 

Running  account  between  drawer  and 
drawee,  445 

Security  consisting  of  acceptor's  or 
maker's  entire  property,  448 

Some  circumstances  inoperative  as  ex- 
cuses, 467 

Temporary  absence  of  maker  or  ac- 
ceptor from  jurisdiction,  451 

That  drawer  expects  consignment  to 
come  into  drawee's  hands,  445 

Time  when  ground  of  expectation  of 
payment  must  exist,  446 

Transfer  of  invalid  paper,  447 

Want  of  effects  in  hands  of  drawee 
prima  facie  excuse  for  want  of  pre- 
sentment and  notice,  446 

Want  of  funds  where  there  is  reasona- 
ble expectation  that  bill  will  be  hon- 
ored, 445 

Want  of  prejudice  to  drawer  or  im- 
dorser,  467 

Where  by  agreement  the  drawer  or  in- 
dorser assumes  primary  liability,  447 

Where  drawer  or  indorser  and  drawee 
or  maker  are  partners,  449 

Where  place  for  payment  has  ceased  to 
exist,  453 

Withdrawing   funds    from    hands  of 
drawee,  444 
Formal  requisites  of  notice,  414 
Indorser  described  as  acceptor,  419 
Indorser  described  as  maker,  419 
Joint  payees,  262 
Joint  stock  companies,  414 
Liability  of  indorsers  fixed  by  notice  of 

dishonor,  483 
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BIIiTjS  OF  EXCHANGE,  etc.,  cont'd. 
Notice  of  dishonor,  cont'd. 

May  conic  from  any  party  to  paper,  408 

Misdescription  as  to  amount,  418 
Misdescription  as  to  date,  417 
Misdescription  as  to  parties,  418 
Misdescription  as  to  place  of  payment, 
417 

Mistake  or  omission  as  to  time  of  pay- 
ment, 417 
Mode  of  giving  notice,  424 
Name  of  holder  of  paper,  424 
Name  of  sender  of  notice,  423 
Necessity  of  notice  to  fix  liability  of  drawer 

or  indorser,  397 
As  between  drawer  or  indorser  and 

subsequent  innocent  indorsee,  401 
As  between  second  indorser  taking  up 

paper  without  notice  and  prior  in» 

dorser,  401 
By  payor  for  honor,  398 
Effect  of  failure  to  give  notice,  403 
Failure  to  give  notice  to  drawer,  403 
Failure  to  give  notice  to  indorser,  403 
Fixed  indorser  reissuing  paper  after 

dishonor,  403 
Generally,  397 
Indorser  after  maturity,  402 
Indorser  before  delivery  considered  as 

guarantor,  402 
Indorser  before  delivery  considered  as 

ordinary  indorser,  401 
Indorser  charged  with  notice  of  dis- 
honor prior  to  transfer,  402 
Indorser  considered  as  maker,  401 
Indorser  of  note  before  delivery,  401 
Nonnegotiable  instruments,  403 
Note  payable  in  instalments,  403 
Notice  of   dishonor   by  nonpayment, 

397 

Notice  of  nonacceptance,  397 

Notice     of    nonacceptance  essential 

though  presentment  for  acceptance 

unnecessary,  400 
Notice  of  nonpayment  where  previous 

nonacceptance  insufficient,  400 
Notice  of  qualified  acceptance,  397 
Notice  of  second  dishonor  insufficient, 

400 

Notice  to  prior  indorser  may  be  given 
by  immediate  indorsee,  400 

Notice  to  successive  indorsers,  399 

Paper  transferred  after  maturity  by  in- 
dorser before  maturity,  403 

Payment  by  indorser  without  knowl- 
edge of  release  of  antecedent  parties, 
401 

Presumption  as  to  damage,  399 

To  charge  indorser,  399 

What  instruments  require  notice,  403 

Where   holder   and    intermediate  in- 
dorser reside  in  same  town,  399 
Necessity  of  notice  to  fix  liability  of  guar- 
antor, 404 

Damage  by  holder's  neglect  necessary, 

495-407 
Doctrine  in  England,  404 
Doctrine  in  the  United  States,  405 
Earlier  authorities,  404 
Guarantor  liable  as  indorser,  407 
Guaranty  considered  as  conditional  con- 
tract, 406 


BIIiLS  OP  EXCHANGE,  etc.,  cont'd 
Notice  of  dishonor,  cont'd. 

Necessity  of  notice,  etc.,  cont'd. 

Guaranty  not   according  to  tenor  of 

paper,  406 
Guaranty  of  collectibility,  405 
Guaranty  of  collectibility  and  payment, 

406 

Guaranty  of  payment,  405 

Guaranty  of  payment  considered  abso- 
lute, 405 

Insolvency  of  maker,  407 

Later  decisions,  404 

Loss  or  injury  must  be  sustained,  405 

Maker  solvent  at  maturity,  407 

Notice  held  not  to  be  within  reasonable 
time,  407 

Verbal  guaranty  of  payment  or  collect- 
ibility, 406 

Necessity  of  notice  to  fix  liability  of 
maker  or  acceptor,  404 

Necessity  of  notice  to  fix  liability  of  per- 
son not  party  to  paper,  but  liable  on  the 
consideration,  408 

No  particular  form  of  language  neces- 
sary, 414 

Note  described  as  bill,  417 

Notice  by  acceptor,  409 

Notice  by  holder  inuring  to  benefit  of 
prior  indorser,  408 

Notice  by  maker,  409 

Notice  by  prior  indorser  inuring  to  bene- 
fit of  holder,  408 
Notice  of  nonacceptance  given  by  drawee, 

409 

Notice  to  agent,  413 

Agent  acting  under  implied  authority, 

413 

Agent  indorsing  in  name  of  principal, 
413 

Evidence  of  authority  necessary,  413 
General  agent,  413 

General  agent  for  liquidating  affairs  of 

partnership,  413 
In  general,  413 

Termination  of  agent's  authority  by 

death  of  principal,  413 
Where  bill  is  drawn  in  name  of  agent, 

,413 

Notice  where  holder  is  dead,  409 
Omission  as  to  notice  of  dishonor  in  pro- 
test, 396 
Omission  of  date,  417 
Omission  of  name  of  drawee,  419 
Omission  of  name  of  indorser,  419 
Omission  of  name  of  maker,  418 
Paper  imperfectly  described,  419 
Place  of  notice  of  dishonor  : 

Where  place  cannot  be  found,  451 
Where  place  has  ceased  to  exist,  453 
Where  place  is  closed,  452 
Place  of  serving  notice  of  dishonor,  437 
Actual  temporary  abode  differing  from 

place  of  domicil,  439 
Deposit  in  holder's  post-office  where 
proper  place  cannot  be  ascertained, 
442 

Instances  of  lack  of  diligence,  441 
Notice  given  to  party  wherever  found, 
438 

Notice  sent  on  information  of  parties 
to  paper,  441 
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BILLS  OP  EXCHANGE,  etc.,  cont'd. 
Notice  of  dishonor,  cont'd. 

Place  of  serving  notice  of  dishonor,  cont'd. 
Notice  sent  to  permanent  domicil  suffi- 
cient, 440 

Notice  sent  to  wrong  place  after  due 

inquiry,  440 
Notice  to  drawer  at  place  where  bill  is 

dated,  443 
Notice  to  former  residence  or  place  of 

business,  440 
Notice  to  indorser  at  place  where  bill  is 

dated,  443 
Notice  to  post  town  at  or  near  place  of 

business,  438 
Party  having  two  places  of  residence, 

439 

Place  immaterial  where  notice  is  re- 
ceived, 443 

Place  of  business  of  party  to  be 
charged,  438 

Place  specified  in  conjunction  with  in- 
dorsement, 442 

Place  visited  for  temporary  and  special 
purpose.  440 

Reasonable  diligence  to  discover  resi- 
dence, 440 

Removal,  440 

Two  post-offices  in  same  town,  439 
What  amounts  to  a  place  of  business, 
438 

Where  notice  is  verbal  or  by  delivery, 
437 

Where  party  directs  notice  to  be  sent 
to  certain  place,  442 

Where  party  is  accustomed  to  receive 
mail  from  more  remote  office,  439 

Where  service  is  by  mail,  438 

Whether  second  notice  necessary  where 
proper  place  is  subsequently  ascer- 
tained, 442 
Presentment  as  evidence  of  notice  of  dis- 
honor, 389 

Delivery  at  place  of  business  or  resi- 
dence, 391 
Fact  of  notice  must  be  stated,  390 
Indorsement  on  certificate,  390 
Mailing  notice,  390 
Manner  of  giving  notice,  390 
Memorandum  at  foot  of  draft,  390 
Nonreceipt  of  notice  in  rebuttal,  391 
Particular  place  named  not  presumed 
to  be  residence  or  place  of  business, 
392 

Person  by  whom  notice  is  given,  393 
Place  of  giving  notice,  391 
Presumption  in  favor  of  notary's  acts, 
392 

Protest  need  not  state  contents  of  no- 
tice, 393 

Rule  at  common  law,  389 

Rule  under  statute,  389 

Separate  certificate,  390 

Statement  in  notary's  affidavit,  390 

Statement  of  notice  embodied  in  certifi- 
cate, 390 

Time  of  giving  notice,  391 

Time  when  statement  as  to  notice 
should  be  made  in  certificate,  390 

Where  no  place  is  named,  392 
Proof  of  contents  of  written  notice,  416 
Qualified  acceptance,  397 


BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Notice  of  dishonor,  cont'd. 
Service  by  delivery,  429 

In  general,  429 

Notice  left  at  place  of  business,  430 
Notice  left  at  place  of  residence,  429 
Notice  left  with  employee  at  place  of 

business  with  orders  not  to  open  it, 

430 

What  is  a  sufficient  delivery,  429 
Where  parties  reside  in  different  towns, 
429 

Service  by  mail,  424 

Delivery  to  letter-carrier,  429 
Deposit  in  street  letter-box,  429 
Effect  of  receiving  notice  in  due  time, 427 
Mailing  notice  to  representative  of  de- 
ceased party,  427 
Notice  by  letter-carrier,  427 
Notice  by  mail  to  person  residing  be- 
yond town  limits,  425 
Notice  by  post  by  direction  of  party  to 

be  charged,  427 
Notices   between    two    post-offices  in 

same  city,  525 
Notice  to  one  indorser  inclosed  in  notice 

to  another,  428 
Notice  to  prior  parties  inclosed  in  no- 
tice to  indorser,  428 
Parties  residing  in  distinct  villages  of 

same  municipality,  425 
Party  to  be  charged  residing  at  great 

distance  from  post-office,  425 
Usage  permitting  notice  by  mail,  427 
What  amounts  to  a  sufficient  service  by 
mail,  428 

What  is  sufficient  evidence  of  mailing, 
428 

Where  parties  reside  in  different  towns 
or  villages,  424 

Where  parties  reside  in  same  town  or 
village,  426 

Where  party  resides  outside  town,  but 
receives  mail  there,  425 

Where  party  to  be  charged  does  not  re- 
side at  place  of  dishonor,  425 

Where  party  to  be  charged  resides  at 
place  of  dishonor,  424 

Where  residence  or  place  of  business 
cannot  be  found, 427 
Signature  of  sender,  423 
Statement  as  to  responsibility  of  party 

notified,  423 
Statement  of  fact  of  dishonor,  420 

Demand    without   intimation   of  dis- 
honor, 420 

Dishonor  appearing  by  reasonable  in- 
tendment, 420 

Generally,  420 

Misstatement  as  to  time  of  dishonor,  423 
Notice  given  by  notary,  421 
Notice  that  paper  is  due  and  unpaid, 
421 

Noting  of  expenses,  420 
Paper  payable  at  bank,  421 
"  Returned  unpaid,"  421 
Statement  as  to  place  of  presentment, 
422 

Statement  as  to  presentment  necessary, 
421 

Statement  that  paper  was  "dishon- 
ored," 420 
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1*1  I.I.N  <>K  KX  CHANGE,  etc.,  cont'd. 
Notice  of  dishonor,  cont'd. 

Statement  of  fact  of  dishonor,  cont'd. 

Statement  that  paper  was  "  returned 
with  charges,"  420 
Time  of  giving  notice  of  dishonor,  430 
Branch  banks, 434 
Collection  agents,  434 
Exclusion  of  holidays  from  computa- 
tion, 436 
Excuses  for  delay,  436 
First  mail  of  day  after  dishonor,  433 
Holder  giving  direct  notice  to  remote 

indorser,  435 
Hour  of  giving  notice,  437 
Inability  to  find  party  to  be  notified, 
436 

Laches  of  one  party  as  discharge  of  all 

prior  parties,  435 
Mail   leaving  before  business  hours, 

433 

Notice  on  day  following  dishonor  re- 
quired, 431 
Notice  on  day  of  dishonor,  430 
Notice  on  day  of  maturity,  430 
Notice  prior  to  day  of  maturity,  430 
Notice  to  indorsers  after  maturity,  436 
Notice  to  successive  parties,  434 
Parties  residing  in  same  place,  431 
Posting  in  time  for  mail  of  day  after 

dishonor,  432 
Prevalence  of  malignant  disease,  437 
Reasonable  time  after  dishonor,  431 
Sunday, 436 

Transmission  by  other  means  than 
mail,  433 

Validity  of  notice  prior  to  dishonor, 

430 
War,  437 

Where  notice  is  transmitted  by  mail, 

432 

Where    parties    reside    in  countries 

separated  by  seas,  433 
Where    parties    reside    in  different 

places,  432 
Where  there   are   several  successive 

mails  upon  same  day,  432 
Where  there  is  no  post  on  following 

day,  433 

Within  what  time  after  dishonor  notice 
may  be  given,  431 
To  partnership,  413 

After  dissolution,  414 

General  agent  for  liquidating  affairs  of 
partnership,  413 

Joint  stock  companies,  414 

Notice  to  one  partner  notice  to  all,  413 
To  whom  notice  may  be  given,  410 
Transferrer  by  delivery,  408 
Two  or  more  instruments  to  which  notice 

may  apply,  419 
Verbal  notice,  430 
Verbal  notice  sufficient,  414 
Where  party  to  he  notified  is  a  bankrupt, 
412 

Notice  prior  to  appointment  of  as- 
signee, 412 

Notice  subsequent  to  appointment,  412 
Where  party  to  be  notified  is  dead,  410 

Death  of  drawer  or  indorser  unknown 
to  holder,  411 

"  Estate  "  of  deceased,  410 


BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Notice  of  dishonor,  cont'd. 

Where  party  to  be  notified  is  dead,  cont'd. 
Notice  to  drawer's  or  indorsees  place 

of  business,  411 
Notice  to  executor  named  in  will  though 

not  qualified,  412 
Notice    to    person    subsequently  ap- 
pointed administrator,  412 
Personal  representative,  410 
Where  no  personal  representative  has 
qualified,  411 
Whether  statement  of  protest  is  neces- 
sary, 423 
Noting,  384 
Novation,  503 

Offioers  and  agents  of  private  corporations,  185 

Bill  drawn  by  officer  upon  corporation, 
119 

Note  by  corporation  to  officer,  121 
Omissions  : 

Effect  of  formal  omissions,  139 

Indorsements,  254 

Parol  evidence,  153 

Stamps,  161 
Open  paper,  123 

Orderly  parts  and  special  clauses  in  bills 

and  notes,  128 
Order  or  promise  (see  also  infra.  Collateral 

Agreements),  81 
Acknowledgment    of   indebtedness  not 

sufficient,  83 
Alternative,  order  of  promise,  84 
Bill  of  exchange  must  contain  an  order 

to  pay,  81 
Bill  of  exchange  without  drawee,  83 
Borrow,  82,  83 

Conferring  authority  to  make  payment, 

82 

Date  of  alternative  discharge  passed,  84 

Due  bills  held  notes,  83 

Illustration  of  words  held  to  convey  a 

promise,  82 
Instrument  evidencing  deposit  on  trust, 

83 

I.  O.  U.,  82 

Note  must  contain  a  promise  to  pay,  82 

Obligation    which   may  be  discharged 
otherwise  than  by  payment,  84 

Option  with  holder,  84 

Promise  contained  in  promissory  note,  82 

Promise  must  be  express,  82 

Request  of  a  favor,  81 

Words  of  civility,  82 
"  Orders  "  (see  also  infra,  Medium  of  Pay- 
ment ;  Nonnegotiable  Notes  ;  Pay- 
ments), 133 

As  to  transfer  of  bills  payable  to  order,  see 
infra,  Indorsement. 

As  to  transfer  of  instruments  payable  to 
order,  see  infra.  Delivery. 

Payment  out  of  particular  fund,  87 
Origin,  79 

Bills  of  exchange,  79 

Negotiability  of  notes,  79 

Promissory  note,  79 
Overdue  paper  (see  also  infra,  MATURITY ; 
Transfer),  246 

Apparent  maturity,  247 

Demand  notes  with  interest,  247 

English  bills  of  exchange  acts  as  to  paper 
payable  on  demand,  249 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Overdue  paper,  cont'd. 

Indorsement  after  maturity,  402 
In  general,  246 

Maturity  of  paper  payable  at  sight  or  on 

demand,  248 
Note  payable  in  instalments,  248 
Notes  bearing  interest,  247 
Paper  transferred  after  maturity  by  in- 

dorser  before  maturity,  403 
Paper  transferred  on  last  day  of  grace, 

249 

Payable  on  demand,  247 
Presentment,  365 

Bights  of  holder  in  paper  transferred  overdue, 

312,  313 

Absolute  lack  of  title  in  transferrer, 
316 

Collateral  equities  and  set-offs,  315, 
316 

Counterclaim,  316 

Equities  against  intermediate  parties, 
317 

Equities  arising  from  collateral  trans- 
action, 315,  316 

Equities  arising  subsequent  to  transfer, 
317 

Failure  of  consideration,  314 

Holder  of  equities   and  defenses  to 

which  paper  is  subject,  312 
Illustrations  of  equities  and  defenses  to 

which  paper  is  subject,  314,  315 
Payment,  313 

Rule  that  only  inherent  equities  attach 

to  the  paper,  315 
To  what  equities  subject,  315 
Transferee  succeeds  to  rights  of  trans- 
ferrer, 315 
Want  of  consideration,  314 
Where  transferrer  had  good  title,  315 
Statutes,  247 
Waiver,  457 

When  paper  is  deemed  overdue,  247 
Whether  negotiable,  246 
Parol  acceptances,  208-217 
At  common  law,  217 
Bills  not  shown  to  drawee,  218 
Conditional  acceptances,  219 
Necessity  for  assent  of  holder,  219 
Statute  of  frauds,  244 

Examples,  244,  245 

In  general,  244 

Where  the  drawer  has  funds  in  the 
drawee's  hands,  245 

Whether  an  original  or  secondary 
promise,  244 

Whether  within  the  provision  in  re- 
gard to  promises  to  answer  for  the 
debt  of  another,  244,  245 
Statutes  requiring   written  acceptance, 

217 

Validity,  217 

What  words  amount  to  an  acceptance, 
218 

Words  addressed  to  a  stranger  to  the  bill 

not  an  acceptance,  219 
Words  of  acceptance  must  not  be  am- 
biguous or  equivocal,  218 
Parol  agreements: 

Contemporary  agreements  controlling  terms, 
146 

Ambiguous  instruments,  154 


BILLS  OP  EXCHANGE,  etc.,  cont'd. 
Parol  agreements,  cont'd. 

Contemporary  agreements,  etc.,  cont'd. 

Consideration  for  subsequent  agree- 
ments, 154,  155 
Instruments  partially   erased   or  ob- 
scurely written,  154 
Medium  of  payment,  153-155 
Mistake  not  provable  at  law,  153 
Proof  of  collateral  agreement,  154 
Provisions  uncertain  in  meaning,  154 
Relation  between  the  parties   to  the 

instrument,  154 
Subsequent  agreements,  154 
Time  of  payment,  149,  153 
Agreement  against  transfer  of  instru- 
ment, 150 
Agreement  for  renewal,  149 
Agreement  making   payment  contin- 
gent, 147 

Agreement  that  certain  sums  shall  be 

set-off  on  note,  149 
Amount,  153 
Date,  153 

Doctrine  that  delivery  as  escrow  must 

be  to  third  person,  151 
Erroneous   terms  in  bills  and  notes, 

153 

Executed  parol  agreement  as  to  satis- 
faction, 152 

Instrument  to  become  void  on  con- 
dition subsequent,  152 

Interest,  153 

Joint  note — agreement  that  each  maker 
shall  pay  only  a  proportionate  part, 
147 

Limitations  of  the  rule  against  parol 

agreements,  150 
Note  conditional  on  return  or  failure 

of  consideration,  148 
Note  intended  as  a  memorandum  or 

receipt,  147 
Note  not  payable  to  payee,  147 
Note  not  to  be  paid  unless  needed  or 

called  for,  148 
Omissions,  153 

Oral  evidence  to  show  agreement  of 

which  note  is  part  only,  152 
Parol   agreements   as  to  medium  of 

payment,  149 
Parol  agreements  inadmissible,  146 
Parol  condition  as  to  amount,  149 
Parol  evidence  to  show  place  of  pay- 
ment, 150 

Parol  evidence  to  show  that  instru- 
ment was  conditionally  delivered, 
I5i 

Parol  evidence  to  show  that  instrument 

was  never  delivered,  151 
Payment    conditional  on   payment  of 

other  instruments  or  debts,  148 
Payment  from  particular  funds,  148 
Stipulations  foradditions  or  deductions 

from  amount  expressed,  149 
Terms  or  stipulations  as  to  payment, 

150 

Parol  evidence  to  show  that  instrument 
was  conditionally  delivered,  151 
Parol  evidence.  81 

Acceptances,  214 

Admissibility  of  parol  agreements  to  vary 
the  liability  of  drawer  and  indorser,  484 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Parol  evidence,  cont'd. 
Admissibility  of  parol  agreements  to  vary 
the  liability  of  drawer  or  indorser,  cont'd. 
Agreements  between  drawer  and  payee, 
484 

Agreements  between  indorser  and  in- 
dorsee, 485 
General  principle,  484 
Indorsement  considered  as  a  written 

contract,  485 
Indorsement  considered  as  evidence  of 

contract,  485 
Indorsement  without  recourse,  486 
Indorser  cannot  show  that  he  signed 

as  a  witness,  486 
Parol  evidence  admissible  to  show  that 

indorsement  was  for  collection,  487 
To  charge  indorser  as  maker,  486 
What  may  be  shown,  487 
What  may  not  be  shown,  485 
Agreement  against  transfer  of  instru- 
ment, 150 

Agreement  making  payment  contingent, 
147 

Agreements  for  renewal,  149 
Agreement  that  certain  sums  shall  be  set 

off  on  note,  149 
Ambiguous  instruments,  154 
Amount,  153 
Consideration,  199 

Consideration    for    subsequent  agree- 
ments, 154,  155 
Date,  153 

Date  of  acceptance,  215 

Doctrine  that  delivery  as  escrow  must 
be  to  third  person,  151 

Executed  parol  agreement  as  to  satis- 
faction, 152 

Instruments  partially  erased  or  obscurely 
written,  154 

Instrument  to  become  void  on  condition 
subsequent,  152 

Interest,  153 

Joint  note  agreement  that  each  maker 
shall  pay  only  a  proportionate  part, 
,147 

Limitations  of  the  rule  against  parol 
agreements,  150 

Medium  of  payment,  149,  153-155 

Memoranda,  139 

Mistake  not  provable  at  law,  153 

Note  conditional  on  return  or  failure  of 
consideration,  148 

Note  intended  as  a  memorandum  or  re- 
ceipt, 147 

Note  not  payable  to  payee,  147 

Note  not  to  be  paid  unless  needed  or 
called  for,  148 

Omissions,  153 

Oral   evidence   to   show   agreement  of 

which  note  is  part  only,  152 
Parol  agreements  inadmissible,  146 
Parol  condition  as  to  amount,  149 
Parol  evidence  to  show  place  of  pay- 
ment, 150 

Parol  evidence  to  show  that  instrument 

was  never  delivered,  151 
Payment  conditional  on  payment  of  other 

instruments  or  debts,  148 
Payment  from  particular  funds,  148 
Proof  of  collateral  agreement,  154 

1 1 


BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Parol  evidence,  cont'd. 

Provisions  uncertain  in  meaning,  154 

Relation  between  the  parties  to  the  in- 
strument,  154 

Stipulations  for  additions  or  deductions 
from  amount  expressed,  149 

Subsequent  agreements,  154 

Terms  or  stipulations  as  to  payment,  150 

Time  of  payment,  149-153 

To  ascertain  payee,  117 

To  show  the  drawee,  112 

To  show  time  of  delivery,  204 

To  show  time  of  indorsement,  489 

Written  acceptances,  226 
Parol  waiver,  458 
Partial  indorsement,  278 
Partial  payment: 

Indorsement  transferring  residue  after 
part  payment,  278 
Parties  (see  also  infra,  CAPACITY  AND 
Authority  of  Parties;  Insanity; 
Drunkenness;  Infants;  Guardian- 
ship; Married  Women;  Aliens;  Ex- 
ecutors and  Administrators;  Bank- 
ruptcy; Partnership;  Corporations; 
Municipal  Corporations;  Liabilities 
of  Parties),  78,  108 

As  to  parties  to  the  indorsement,  see  infra, 
Indorsement. 

Acceptor,  78 

Ambiguity: 

Drawee's  name  preceded  by  "  at,"  123 
Instances,  123 
Rights  of  holder,  122 
Right  to  treat  bill  as  promissory  note, 
122 

Bearer,  78 

Bills  upon  drawer  payable  upon  his  own 

order,  118 
Certainty  of  parties  in  general,  108 
Destination  of  parties,  133 
Drawee,  78 

Accepted  bill  without  drawee,  in 

Alternative  designation  of  drawee,  112 

"At"  for  "to"  before  the  drawee's 
name,  112 

Designation  of  drawee,  112 

Direction  to  drawee,  in 

Necessity  of  drawee,  in 

Parol  evidence,  112 
Drawee  and  payee  same  person,  122 
Drawer,  78 

Drawer  and  drawee  the  same  person,  119 

Agent  and  principal,  119 
Bill  drawn  by  drawer  on  himself,  119 
Bill  wherein  no  drawee  is  designated, 
119 

Officer  of  a  corporation  upon  corpora- 
tion, 119 

Order  may  be  treated  as  bill  of  ex- 
change or  a  promissory  note,  119 
Drawer  or  maker  and  payee  same  person,  120 

Bills  of  exchange,  120 

Indorsed  note  payable  to  maker,  120 

Indorsement  in  blank,  120 

Note  by  A  to  A  &  B,  or  vice  versa,  121 

Note  by  corporation  to  officer,  121 

Note  by  firm  to  partner,  121 

Promissory  notes,  120 

Statutes,  120 

Validity,  120 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Parties,  cont'd. 
Fictitious  party  : 

Indorsement,  261 
Holder,  78 
Indorsee,  78 
Indorser,  78 

Instrument  defective  as  to  parties,  118 
Liabilities  of  parties: 

Drawee  and  acceptor  of  bill,  469 
Maker,  78 

Misdescription  in  notice  of  dishonor,  418 
Number  of  parties  necessary  to  bill,  118 
Original  parties  to  a  promissory  note,  78 
Parties  introduced  by  transfer,  78 
Payee,  78 

Ascertainable  at  maturity,  113 

Bearer,  113 

Community  of  interest  between  two 
payees,  113,  114 

Destination  of  payee,  112 

Estate  of  A  as  payee,  113 

Estoppel  of  drawer  or  acceptor  to  set 
up  his  ignorance  of  fictitious  charac- 
ter of  the  payee,  117 

Father  and  son  of  the  same  name,  117 

Fictitious  payee  equivalent  to  bearer, 
"5 

Fictitious  payees,  115 

Forged  indorsement,  117 

Impersonal  payee,  114 

Intention  and  knowledge  control  as  to 
whether  paper  is  to  be  considered  as 
having  a  fictitious  payee,  116 

Mistake  in  name  of  payee,  118 

Name  of  real  person  inserted  by  pre- 
tense, 116 

Note  payable  to  two  jointly,  115 

Parol  evidence  to  ascertain  payee,  117 

Payable  in  the  alternative,  113 

Payable  to  one  of  two,  113 

Payable  to  the  person  or  his  successors, 
114 

Payee  designated  by  business  name, 
"5 

Payee     irregularly    but  sufficiently 

pointed  out,  114 
Payee  must  be  ascertainable,  113 
Payee  must  be  ascertained,  112 
Payee  need  not  be  named  as  such,  114 
Presumption    where    there    are  two 

payees  of  the  same  name,  117 
Test  as  to  fictitious  character  of  payee, 

116 

Presumption  against  identity  of  parties 
where  the  same  name  occurs  more  than 
once  on  the  instrument,  118 

Proof  of  identity,  345 

Signature  of  drawer  or  maker,  see  infra. 
Signature. 

Three  parties  to  a  bill  of  exchange,  78 

Witnesses,  345 
Partnership: 

Acceptance  by  partner,  182 

Admission  of  existence  of  firm  by  ac- 
ceptance, 471 

Bills  and  notes  issued  in  fraud  of  firm, 
176 

Burden  of  proof  as  to  subsequent  holder, 
178 

Burden  of  proof  to  show  notice  of  fraud, 
'77 


BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Partnership,  cont'd. 

Burden  of  proof  upon  holder  of  paper  of 

nontrading  partnership,  178 
Dissolution  of  firm,  182 
Dormant  partner,  180 

Firms  with    same    name   and  common 

partners,  181 
Form  of  partnership  paper,  178 
Implied    power  of   partner   in  trading 

partnership,  176 
Indorsed  note  of  firm  to  partner,  122 
Innocent  holder  of  fraudulent  paper,  177 
Joint  and  several  liability,  in 
Joint  and  several  notes  signed  by  partner 

in  firm  name,  179 
Liability  on  consideration  of  instrument, 

180 

Limitation  on  partner's  authority  does 
not  affect  innocent  taker,  176 

Name  signed  substantially  firm  name, 
179 

Name  used  by  partnership  although  not 
firm  name,  179 

Note  by  firm  of  which  the  husband  is  a 
member  to  the  wife,  169 

Note  by  firm  to  partner,  121 

Note  by  partnership  having  infant  part- 
ner, 165 

Note  signed  by  individual  partners,  182 
Note  signed  by  one  partner,  indorsed  or 

accepted  by  another,  181 
Notes  signed  by  partner  in  individual 

names  of  the  copartners,  179 
Notice,  307 

Notice  of  dishonor  dispensed  with  where 
drawer  or  indorser  and  drawee  or 
maker  are  partners,  449 

Notice  of  dishonor  to  partnership,  413 
After  dissolution,  414 
General  agent  for  liquidating  affairs 

of  partnership,  413 
Joint  stock  companies,  414 
Notice  to  one  partner  notice  to  all,  413 

Notice  of  fraud  by  subsequent  holder, 177 

Nontrading  firms,  178 

One  partner  signing  names  of  all,  179 

Paper  executed  by  one  partner  in  part- 
nership name,  178 

Paper  in  partnership  name  presumed 
partnership  transaction,  177 

Paper  signed  by  one  partner  where  his 
name  is  firm  name,  180 

Partners  generally,  176 

Persons  taking  with  notice  of  fraud  can- 
not recover,  177 

Power  limited  by  agreement,  176 

Power  of  partner  to  bind  copartnership, 
176 

Presentment,  359 

Presentment  not  dispensed  with  where 
drawer  or   indorser   and   drawee  or 
maker  are  partners,  450 
Ratification  after  dissolution,  183 
Signature  of  firm  name  by  one  partner, 
178 

Substantial  variance  in  name,  179 
Two  firms  with  common  partner,  122 
Variance  between  name  of  firm  and  name 
used,  178 

Waiver  of  presentment,  protest,  or  notice, 
455 
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BILLS  O F  EXCH A NC E,  etc. ,  cont'd. 
Partnership,  cont'd. 

Whether  firm  is  liable  on  paper  signed  in 

partner's  own  name,  180 
Whether  individual  partner  who  signs 
severally  is  bound,  179 
Part  payment  as  acceptance,  224 
Payable,  S2 

Payee  (see  also  infra.  Parties),  78-112 
Payment  (see  also  infra,  Amount  ;  Notice 
ok   Dishonor;  Order  of  Promise; 
Place  of  Payment  ;   Time  of  Pay- 
ment), 495 

Acceptance  must  be  for  the  payment  of 
money,  213 

Addition  of  words  referring  to  the  whole 
estate  of  the  maker,  88 

Ambiguous  references  to  another  agree- 
ment, 86 

As  to  presentment  of  payment,  see  infra. 
Presentment  for  Payment. 

As  to  the  medium  of  payment,  see  infra. 
Medium  of  Payment. 

Bill  must  carry  whole  credit  or  drawer, 
84 

Bills  between  governments,  87 
Bills  or  notes  must  be  such  at  inception, 
84 

By  instalments : 

Within  the  statute  of  Anne,  94 
Certain  in  amount,  95 

Amount  expressed  by  reference  to  bill 

for  merchandise,  95 
Amount  must  be  certain,  95 
Amount  of  interest  on  definite  sum,  95 
Attorney's  fees,  98 

Capability   of   being   ascertained  not 

sufficient,  95 
Collection  for  costs,  98 
Increase  of  interest  after  maturity,  98 
Instances,  96 

Memorandum  rendering  certain,  95 
Notes  secured  by  property  with  power 

of  sale  before  maturity,  96 
Provision  for  exchange  with  nothing 

more,  97 

Provision  that  note  shall  bear  interest 
if  not  paid  at  maturity,  98 

Stipulation  for  exchange  destroys  ne- 
gotiability, 96 

Sum  certain  plus  indefinite  charges,  96 

Sum  indefinite,  96 

Where  mere    calculation  will  render 

certain ,  95 
Certain  in  time,  90 

After  marriage  or  majority,  91 
Bills  payable  "  When  in  funds,"  91 
Certainty  necessary  to  constitute  bill 

or  note,  go 
Contingency  as  to  time,  91 
Expressions  giving  reasonable  time,  92 
Happening  of  uncertain  event,  91 
Id  eertum  est  quod  certum  reddi  potest,  92 
Notes  payable  at  a  certain  day  or  on 

happening  of  some  event,  93 
Notes  payable  in  instalments  as  payee 

shall  direct,  90 
Payment  after  death,  92 
Payment  at  or  before  a  certain  date,  92 
Payment  by  instalments,  90-94 
Payment  ultimately  certain,  92 
Payment  within  a  certain  period,  92 


BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Payment,  cont'd. 

Certain  in  time,  cont'd. 

Provisions  which  may  extend  time,  94 
When  in  funds  from  certain  source,  91 
When  maker  may  extend  time  indefi- 
nitely, 91 

Certainty  of  payment  necessary  to  con- 
stitute bill  or  note,  84 
Conditional  instruments  as  contracts,  84 
Consideration  of  conditional  instruments, 
84 

Contingent  instruments,  85 

Demand,  see  infra,  Demand. 

Expression  of  condition  necessarily  im- 
plied, 86 

Generally,  495 

Guaranty  of  payment,  405 

Illustration  of  notes  payable  upon  con- 
dition, 85 

In  instalments  : 
In  general,  94 

Notes  due  by  instalments,  94 

Notes  payable  in  instalments  as  payee 
shall  direct,  90 

Time  when  instalments  are  to  become 
due  must  be  specified,  94 

Whole  amount  due  on  failure  of  in- 
terest, 94 

Whole  amount  to  be  due  on  failure  of 
instalment,  94 
Instruments  payable  in  property,  checks, 

or  securities,  105 
Instruments     payable    on    account  of 

particular  funds,  87 
Instruments  payable  out  of  particular 

funds,  87 

Instruments  subject  to  conditions  of  an- 
other agreement,  86 
Instruments  to  be  void  upon  condition,  85 
Memorandum  as  to  terms  of  payment, 
141 

Negotiability,  87 

Note  stating  that  it  is  given  as  collateral 

security,  85 
One  payment  of  a  set  of  foreign  bills,  157 
Order  to  pay  from  certain  funds,  87 
Parol  evidence  to  show  that  instrument 

was  not  payable  to  payee,  147 
Parol  evidence  to  show  that  instrument 

was  payable  from   particular  funds, 

148 

Parol  evidence  to  show  that  payment 
was  conditional  on  payment  of  other 
instruments  or  debts,  148 
Particular  fund,  87 
Payment  as  acceptance,  224 
Payment  by  bill  or  note,  284 

As  to  whether  the  holder  of  a  note 
given  in  payment  of  a  debt  is  a  bona 
fide  holder  in  due  course,  284-299 
Nominal  payment,  288 
Nominal  payment  and  collateral  secur- 
ity distinguished,  297 
Payment  of   contemporaneously  con- 
tracted debt,  284 
Payment  of  pre-existing  debt,  284 
Performance  of  condition  must  be  shown, 
85 

Plea  of  payment  where  bill  if  transferred 

subsequent  to  maturity,  313 
Provision  in  separate  instruments,  145 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Payment,  cont'd. 

Reference  to  method  of  reimbursement ,  88 

Method  of  drawee's  reimbursement  in- 
dicated, 88 
Source  of  maker's  expected  means  of 
payment  indicated,  89 
Statement  of  consideration,  89 
Whether  ancillary  provisions  as  to  pay- 
ment destroy  negotiability  of  instru- 
ment, 126 
Pencil,  81-109 
Acceptances,  213 
Indorsement,  258 
"  Per  advice,"  137 

Personal  representatives ,  see  infra,  EXECU- 
TORS and  Administrators. 
Place  of  business  (see  also  infra,  Notice 

of  Dishonor),  438 
Place  of  delivery,  204 
Place  of  making,  129 

Place  named  as  prima  facie  evidence  of 

the  place  of  making,  129 
Whether  place  of   making  or  drawing 
should  be  expressed,  129 
Place  of  payment,  131 

Adding  memorandum  as  to  place  of  pay- 
ment, 142 
Conditional  acceptances,  228 
Misdescription  as  to  place  of  payment  in 

notice  of  dishonor,  417 
Need  not  to  be  designated  at  common 

law,  131 
Parol  evidence  to  show,  150 
Promise  to  accept,  242 
Statutes  requiring  negotiable  paper  to  be 
made  payable  at  a  bank  within  the 
state,  132 

Variance  as  to  place  of  payment  where 
there  is  a  promise  to  accept,  243 
Place  of  presantment,  352-371 

Acceptance  to  pay  at  a  particular  place 
not  a  qualified  acceptance,  375 

Agreement  as  to  place  of  payment,  376 

As  between  holder  and  acceptor  of  bill,  375 

As  between  holder  and  drawer  or  in- 
dorser,  371 

As  between  holder  and  maker  of  note,  373 

Business,  376 

Demand  notes,  374 

Former  place  of  business,  377 

Indorser  of  bill,  372 

Indorser  of  note,  371 

Instruments  payable  generally,  376 

Locality  of  payment  designated  gener- 
ally, 372 

Notes  payable  on  demand,  374 

Paper  payable  "  at  any  bank  "  in  city,  372 

Place  of  payment  designated  in  accept- 
ance, 373 

Presentment  at  place  designated  neces- 
sary as  to  maker,  373 
Presentment  at  place  of  address  of  bill, 

378 

Presentment  at  place  of  business,  372 
Presentment  at  place  of  date,  377 
Presentment  at  residence,  372 
Presentment  at  specified  place  sufficient, 
372 

Presentment  personally,  377 
Presentment  to  cashier,  372 
Protest,  382 


BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Place  of  Presentment,  cont'd. 

Requisites  as  to  place  of  business,  377 
Residence,  372-376 

Specification  of  different  places  in  the 

alternative,  372 
Want   of   demand  as  bar   to  damages 

against  maker,  373 
Want  of  demand  as  ground  of  recovery 

by  maker  for  loss  sustained,  374 
Where  acceptor  or  maker  has  no  place  of 

business,  376 
Where  deposit  made  by  maker  at  speci- 
fied bank  is  lost,  374 
Where  instrument  is  payable  at  a  speci- 

pied  place,  371 
Where  place  cannot  be  found,  451 
Where  place  has  ceased  to  exist,  453 
Where  place  is  closed,  452 
Where  place  of  business  and  place  of 

residence  are  the  same,  377 
Place  of  serving  notice  of  dishonor,  see  infra, 

Notice  of  Dishonor. 
Pleading  : 

Declaring  upon  sealed  note  as  a  promis- 
sory note,  123 
Possession,  318 

Necessity  of  possession  of  instrument  by 
party  presenting,  359 

Possession  of  nonnegotiabje  paper,  320 

Possession  of  paper  evidence  of  right  to 
present,  356 

Presumption  from  possession  of  overdue 
paper,  320 

Presumption  of  ownership  from  posses- 
sion, 318 

Presumption  of  ownership  where  note  is 
payable  to  order  not  indorsed,  319 
Post,  see  infra,  MAIL. 
Postdating,  129 

Presentment  (see  also  infra.  Notice  of  Dis- 
honor ;  Waiver): 
Excuses  for  want  of  presentment : 

Absconding  of  maker  or  acceptor,  450 
Absconding  or  removal  in  case  of  paper 

payable  at  specified  place,  451 
Acceptance  as  evidence  of  reasonable 

expectation  that  bill  will  be  honored, 

445 

Adequacy  of  security  to  protect  against 
drawer's  or  indorser's  liability,  448 

Appointment  of  drawer  or  indorser  as 
acceptor's  or  maker's  personal  repre- 
sentative, 450 

Bankruptcy  or  insolvency  of  acceptor 
or  maker,  468 

Bills  of  drawer  previously  honored 
without  regard  to  state  of  accounts, 
446 

Burden  of  proof  as  to  existence  of  ef- 
fects in  hands  of  drawee,  446 

Death  of  acceptor  or  maker,  468 

Drawee  having  securities  belonging  to 
drawer,  446 

Drawing  after  transaction  between 
parties  have  ceased,  445 

Drawing  without  having  effects  in  the 
hands  of  drawee,  444 

Express  or  implied  promise  to  honor 
bill,  446 

Failure  of  notary  to  make  inquiry  of 
holder  as  to  place,  452 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Presentment,  cont'd. 

Excuses  for  want  of  presentment,  cont'd. 

Funds  in  hands  of  drawee  less  than 
amount  of  bill,  445 

General  assignment  of  maker's  prop- 
erty as  security,  448 

Identity  of  drawer  and  drawee,  449 

If  there  are  effects,  444 

Inability  of  holder  to  make  present- 
ment or  give  notice,  451 

Insufficiency  of  consignment  by  reason 
of  loss,  445 

Loss  or  destruction  of  paper,  468 

Mere  taking  of  security  does  not  ex- 
cuse demand  and  notice,  447 

Mortgage  on  maker's  entire  property 
by  indorser,  448 

Place  for  presentment  of  notice  closed, 
452 

Place  for  presentment  of  notice  not  to 

be  found, 451 

Reasonable  expectation  that  bill  will  be 
honored  question  of  law  or  fact,  445 

Receiving  funds  or  assets  of  acceptor 
or  maker,  447 

Removal  of  maker  or  acceptor  into 
another  jurisdiction,  450 

Removal  to  new  residence  within  same 
jurisdiction,  451 

Rule  as  to  indorser  of  a  bill,  444 

Running  account  between  drawer  and 
drawee,  445 

Security  consisting  of  acceptor's  or 
maker's  entire  property,  448 

Some  circumstances  inoperative  as  ex- 
cuses, 467 

Temporary  absence  of  maker  or  ac- 
ceptor from  jurisdiction,  451 

That  drawer  expects  consignment  to 
come  into  drawee's  hands,  445 

Time  when  ground  of  expectation  of 
payment  must  exist,  446 

Transfer  of  invalid  paper,  447 

Want  of  effects  in  hands  of  drawee 
prima  facie  excuse  for  want  of  pre- 
sentment and  notice,  446 

Want  of  funds  where  there  is  reason- 
able expectation  that  bill  will  be 
honored,  445 

Want  of  prejudice  to  drawer  or  indor- 
dorser,  467 

Where  by  agreement  the  drawer  or  in- 
dorser assumes  primary  liability,  447 

Where  drawer  or  indorser  and  drawee 
or  maker  are  partners,  449 

Where  place  of  payment  has  ceased  to 
exist,  453 

Withdrawing   funds    from    hands  of 
drawee,  444 
Place  of  Presentment  : 

Protest,  382 

Where  place  cannot  be  found,  451 

Where  place  has  ceased'  to  exist,  453 

Where  place  is  closed,  452 
Protest,  381 
Time  of  presentment : 

Protest,  382 
Presentment  for  acceptance  . 

Bills   other   than   those    payable  after 

sight,  348 
Bills  payable  after  sight,  348 

1 1 


BILLS  OP  EXCHANGE,  etc.,  cont'd. 
Presentment  for  acceptance,  cont'd. 
Bills  payable  at  a  fixed  time,  349 
By  whom  presentment  should  be  made, 
349 

Demand  bills,  348 
Mode  of  presentment,  350 
Necessity  of  presentment,  348 
Place  of  presentment,  352 
Presentment  by  notary,  349 
Presentment  in  case  of  drawee's  death, 
349 

Presentment  of  one  of  a  set  of  two  or 
more  parts,  350 

Second  presentment,  348 

Time  of  presentment,  350 
Miscarriage  of  mails,  366 
Mixed  question  of  law  and  fact,  351 
Must  be  within  a  reasonable  time,  350 
Paper  indorsed  after  maturity,  365 
"Reasonable   time"  dependent  uoon 

particular  facts,  350 
Sickness  of  holder,  351 
Sight  drafts,  365 

What  constitutes  "reasonable  time, 

350 

Where  the  bill  is  put  in  circulation, 
351 

To  whom  presentment  should  be  made, 
349 

What  bills  must  be  presented,  348 
Whether  actual  exhibition  of  bill  is  nec- 
essary, 350 
Presentment  for  payment,  352 

By  whom  presentment  should  be  made, 
356 

By  whom  presentment  should  be  made 

in  case  of  foreign  bills,  357 
By  whom  presentment  should  be  made 

in  case  of  notes  or  inland  bills,  357 
Demand  according  to  tenor  of  paper  re- 
quired, 360 
Demand  by  notary,  357 
Effect  of  failure  to  present,  353 
Executors  and  administrators,  357-359 
Fixing  liability  of  acceptor  for  honor, 
352 

Forwarding  bill  or  note  by  mail,  360 
Guarantor  must  show  damage,  355 
Guarantor   principal   insolvent   at  ma- 
turity of  paper,  356 
Guarantor  restricting  his  liability,  355 
Guarantor's  liability  held   absolute  by 

some  authorities,  355 
Guarantor's   liability  held  conditional, 
355 

Husband,  357 

Instances  of  unreasonable  presentment, 

363 

Liability  of  irregular  indorser,  352 
Lost  paper,  360,  468 
Mode  of  presentment,  359 
Necessity  as  against  acceptor  or  maker, 
354 

Necessity  as  against  drawer  or  indorser, 
352 

Necessity  as  against  guarantor,  354 
Necessity  as  against  person  not  party  to 

paper  but  liable  on  consideration,  356 
Necessity  of  presentment,  352 
Necessity  where  presentment  for  accept- 
ance has  previously  been  made,  353 
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BTTjLS  OF  EXCHANGE,  etc.,  cont'd. 
Presentment  for  payment,  cont'd. 
Nonnegotiable  instruments,  353 
Notary,  356,  357 

Notice  to  drawee  or  maker  that  paper  is 

in  bank,  360 
Paper  payable  at  particular  bank,  361 
Paper  payable  at  sight,  354 
Parol  authority    to   make  presentment 

sufficient,  357 
Personal  representatives,  357-359 
Place  of  presentment,  382 

Acceptance  to  pay  at  a  particular  place 
not  a  qualified  acceptance,  375 

Agreement  as  to  place  of  payment,  376 

As  between  holder  and  acceptor  of  bill, 
375 

As  between  holder  and  drawer  or  in- 

dorser,  371 
As  between  holder  and  maker  of  note, 

373 

Business,  376 
Demand  notes,  374 
Drawer  of  bill,  372 
Former  place  of  business,  377 
Indorser  of  note,  371 
Instruments  payable  generally,  376 
Locality  of  payment  designated  gen- 
erally, 372 
Notes  payable  on  demand,  374 
Paper  payable  "  at  any  bank  "  in  city, 
372 

Place  of  payment  designated  in  accept- 
ance, 373 

Presentment  at  place  designated  neces- 
sary as  to  maker,  373 

Presentment  at  place  of  address  of 
bill,  378 

Presentment  at  place  of  business,  372 
Presentment  at  place  of  date,  377 
Presentment  at  residence,  372 
Presentment  at  specified  place  suffi- 
cient, 372 
Presentment  personally,  377 
Presentment  to  cashier,  372 
Requisites  as  to  place  of  business,  377 
Residence,  372-376 

Specification  of  different  places  in  the 

alternative,  372 
Want  of  demand  as  bar  to  damages 

against  maker,  373 
Want  of  demand  as  ground  of  recovery 

by  maker  for  loss  sustained,  374 
Where  acceptor  or  maker  has  no  place 

of  business,  376 
Where  deposit  made  by  maker  at  speci- 
fied bank  is  lost,  374 
Where  instrument  is  payable  at  a  speci- 
fied place ,  371 
Where  place  of  business  and  place  of 
residence  are  the  same,  377 
Possession  of  instrument  by  party  pre- 
senting necessary,  359 
Possession  of  paper  as  evidence  of  right 

to  present,  356 
Presentment  by  mail,  360 
Presentment  by  notary's  clerk,  357 
Presentment  to  joint  makers  or  drawees, 
359 

Presentment  to  partners,  359 
Presentment  to  survivor  in  case  of  death 
of  partner,  359 


BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Presentment  for  Payment,  cont'd. 

Suit  brought  on  note  on  day  of  maturity, 
354 

Time  of  presentment,  362 

Allotvance  of  days  of  grace,  see  infra. 
Days  of  Grace. 

As  against  drawee  or  maker,  362 

As  against  drawer,  362 

As  against  drawer  or  indorser,  362 

Bills  indorsed  overdue,  365 

Circumstances  excusing  delay,  365 

Day  of  presentment,  362 

Demand  notes,  362-364 

Holder  dead,  and  no  personal  repre- 
sentative appointed,  366 

Hour  of  presentment,  370 

Hour  of  presentment  at  bank,  370 

Hour  of  presentment  at  place  of  busi- 
ness, 370 

Loss  of  bill  or  note,  366 

Presentment  after  maturity,  362 

Presentment  before  day  fixed  for  pay- 
ment, 362 

Presentment  to  authorized  person  after 
banking  hours,  371 

Reasonable  time,  363,  364 

Reasonable  time  a  question  of  law  or 
fact,  363 

Reckoning  time,  see  infra.  Time,  Com- 
putation of. 
Removal  of  obstruction,  366 
Sickness  of  holder,  366 
To  charge  indorser,  362,  363 
War,  365 

Where  instrument  is  not  payable  on 

day  certain,  363 
Where  instrument  is  payable  on  day 

certain,  362 
To  whom  presentment  should  be  made, 

358_ 

Where  instrument  is  payable  at  holder's 
residence  or  place  of  business,  361 
Presented,  216 
Presumptions: 

Place  of  delivery,  204 

Presumption  against  identity  of  parties 
to  instrument  where  real  names  are  the 
same,  118 

Presumptions  as  to  time  of  making  memo- 
randa, 140 
Presumptions  in  holder's  favor,  318 

Burden  of  proof,  320 

Possession  of  note  payable  to  order  and 

not  indorsed,  319 
Possession  prima    facie   evidence  of 

title,  318 

Presumption  in  favor  of  holder  of  over- 
due paper,  320 

Presumptions  in  possession  of  non- 
negotiable  notes,  320 

Presumption  of  transference  at  date, 
319 

Presumption  of  consideration,  186 
Presumption  of  funds  of  drawer  in  hands 

of  acceptor,  187 
Presumptions  of  transference  at  date, 

319 

Promises,  see  infra,  Ordf.r  of  Promise. 
Promises  to  accept,  233 

Accept  only  in  favor  of  party  giving 
credit  on  faith  of  promise,  234 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Promises  to  accept,  cont'd. 

Action  for  the  breach  of  a  promise  to 

accept,  237-239 
Action  held  maintainable  by  promisee 

only,  238 

Authorities  in  the  United  States,  235 
Authority    countermanded    before  bill 

drawn,  237 
Authority  to  draw  "after  sight" — bill 

drawn  "  after  date,"  243 
Bill  must  be  described  in  letter,  236 
Bill  must  be  drawn  within  reasonable 

time,  236 

Construction  or  promise  to  pay  or  accept,  242 

Authority  to  draw  at  so  many  days — 
whether  after  date  or  after  sight  in- 
tended, 242 

Authority  to  draw  is  equivalent  to  a 
promise  to  pay  or  accept,  242 

Authority  to  draw  on  either  of  two 
persons,  242 

Generally,  242 

Language  construed  in  light  of  circum- 
stances, 242 
No  place  of  payment  named,  242 
Whole  writing  must  be  looked  to,  242 
Correction  of  variance  by  subsequent 
bill,  243 

Credit  must  be  imparted  by  the  promise, 

236 

Distinction  between  virtual  acceptance 
and  promise  to  accept  disapproved,  238 

Doctrine  only  applicable  to  demand  bills 
or  those  payable  at  fixed  time  after 
sight,  241 

Doctrine  that  promise  to  pay  is  equiva- 
lent to  acceptance,  disapproved,  234 

English  doctrine,  and  history  of  the 
authorities,  234 

Fact  of  credit  given  by  promise  unim- 
portant as  to  existing  bills,  234 

General  letter  of  credit,  235 

Holder's  action  for  breach  of  promise  to 
accept,  237 

Introductory,  233 

Origin  and  history  of  the  doctrine,  233 
Promise  made  to  holder  after  negoti- 
ation, 239 

Promise  must  impart  credit  to  the  bill, 

238,  239 

Promise  to  one  for  benefit  of  another,  237 
Promise  to  pay  and  to  accept  equivalent, 

233 

Promise  to  pay  nonexisting  bills  not  an 

acceptance,  234 
Requisites  for  the  application  of  the  rule, 

236 

Result  of  the  authorities,  235 
Statute  of  frauds,  244 

Examples,  244,  245 
In  general,  244 

Where  the  drawer  has  funds  in  the 
drawee's  hands,  245 

Whether  an  original  or  secondary 
promise,  244 

Whether  within  the  provision  in  re- 
gard to  promises  to  answer  for  the 
debt  of  another,  244,  245 
SUtutes  as  to  promises  to  accept,  240 

Proviso  as  to  rights  of  party  negotiat- 
ing bill  on  faith  of  promise,  241 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Promises  to  accept,  cont'd. 

Statutes  as  to  promises  to  accept,  cont'd. 
Unconditional  promises  in  writing  to 

accept,  240 
Whether  promise  must  describe  bill,  240 
Written  and  verbal  promises,  241 

To  what  bills  the  doctrine  of  virtual  ac- 
ceptances is  applicable,  241 

Variance  as  to  amount,  243 

Variance  as  to  date,  243 

Variance  as  to  place  of  payment,  243 

Variance  between  authority  and  bill,  243 

Verbal  promise  made  to  drawer  after 
negotiation,  239 

View  that  credit  need  not  be  imparted  by 
promise,  238 

Virtual  acceptance  by  written  promise  to 
accept  nonexisting  bill,  235 

Where  the  bill  is  not  negotiated  on  the 
faith  of  the  promise,  237 

Where  the  plaintiff  becomes  the  holder 
of  the  bill  in  ignorance  of  a  promise, 
239 

Written  and  verbal  promises  to  accept 

existing  bills,  238 
Written  promises  to  accept  nonexisting 
bills  not  amounting  to  acceptances,  237 
Property : 

Instruments  payable  in  property,  105 
Protest  (see  also  infra,  Waiver),  378 

Acceptance  after  protest,  209 

Annexation  of  original  instrument,  381 

As  to  what  instruments  evidence  admissi- 
ble at  common  law,  387 

Bill  drawn  by  person  in  one  state  upon  a 
person  in  another  state,  379 

By  whom  protest  should  be  made,  385 

Certificate  of  protest,  381 

Collateral  facts,  393 

Contents  of  certificate  of  protest,  381 

Copy  of  instrument  protested,  381 

Damages,  348 

Definition,  378 

Demand  of  payment,  383 

Description  of  instrument  protested,  381 

Excuses  for  want  of  protest : 

Absconding  of  maker  or  acceptor,  450 
Absconding  or  removal  in  case  of  paper 

payable  at  specified  place,  451 
Acceptance  as  evidence  of  reasonable 
expectation  that  bill  will  be  honored, 
445 

Adequacy  of  security  to  protect  against 
drawer's  or  maker's  liability,  448 

Appointment  of  drawer  or  indorser  as 
acceptor's  or  maker's  personal  repre- 
sentative, 450 

Bankruptcy  or  insolvency  of  acceptor 
or  maker,  468 

Bills  of  drawer  previously  honored 
without  regard  to  state  of  account, 
446 

Burden  of  proof  as  to  existence  of 

effects  in  hands  of  drawee,  446 
Death  of  acceptor  or  maker,  468 
Drawee  having  securities  belonging  to 

drawer,  446 
Drawing  after   transactions  between 

parties  have  ceased,  445 
Drawing  without  having  effects  In  the 

hands  of  drawee,  444 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Protest,  cont'd. 

Excnses  for  want  of  protest,  cont'd. 

Express  or  implied  promise  to  honor 
bill,  446 

Failure  of  notary  to  make  inquiry  of 

holder  as  to  place,  452 
Funds  in  hands  of  drawee  less  than 

amount  of  bill,  445 
General  assignment  of  maker's  prop* 

erty  as  security,  448 
Identity  of  drawer  and  drawee,  449 
If  there  are  effects,  444 
Inability  of  holder  to  make  present- 
ment or  give  notice,  451 
Insufficiency  of  consignment  by  reason 

of  loss,  445 
Loss  or  destruction  of  paper,  468 
Mere  taking  of  security  does  not  excuse 

demand  and  notice,  447 
Mortgage  of  maker's  entire  property 

by'indorser,  448 
Place  for  presentment  of  notice  closed, 

452 

Place  for  presentment  of  notice  not  to 
be  found, 451 

Reasonable  expectation  that  bill  will  be 
honored,  question  of  law  or  fact,  445 

Receiving  funds  or  assets  of  acceptor 
or  maker,  447 

Removal  of  maker  or  acceptor  into  an- 
other jurisdiction,  450 

Removal  to  new  residence  within  same 
jurisdiction,  451 

Rule  as  to  indorser  of  bill,  444 

Running  account  between  drawer  and 
drawee,  445 

Security  consisting  of  acceptor's  or 
maker's  entire  property,  448 

Some  circumstances  inoperative  as  ex- 
cuses, 467 

Temporary  absence  of  maker  or  ac- 
ceptor from  jurisdiction,  451 

That  drawer  expects  consignment  to 
come  into  drawee's  hands,  445 

Time  when  ground  of  expectation  of 
payment  must  exist,  446 

Transfer  of  invalid  paper,  447 

Want  of  effects  in  hands  of  drawee 
prima  facie  excuse  for  want  of  pre- 
sentment and  notice,  446 

Want  of  funds  where  there  is  reasona- 
ble expectation  that  bill  will  be  hon- 
ored, 445 

Want  of  prejudice  to  drawer  or  in- 
dorser, 467 

Where  by  agreement  the  drawer  or  in- 
dorser assumes  primary  liability,  447 

Where  drawer  or  indorser  and  drawee 
or  maker  are  partners,  449 

Where  place  for  payment  has  ceased  to 
exist,  453 

Withdrawing    funds   from    hands  of 
drawee,  444 
Fact  and  mode  of  presentment,  381 
Foreign  bills,  379 

Inadmissibility  of  extrinsic  evidence  in 

aid  of  protest,  396 
Inland  bills,  379 

Instruments  must  be  protested,  379 
Literal  vacances  immaterial,  381 
Necessary  to  foreign  bilis,  379 


BILLS  OP  EXCHANGE,  etc.,  cont'd. 
Protest,  cont'd. 

Necessity  of  seal,  383 
Nonacceptance,  379 
Nonpayment,  379 
Notarial  fees,  396 
Notary,  385 

Notice  of  dishonor,  389 
Noting,  384 

One  part  of  a  set  of  foreign  bills,  157 
Person  by  whom  presentment  is  made, 

382 

Person  requesting  protest,  383 
Person  to  whom  presentment  is  made,  381 
Place  of  presentment,  382 
Presentment  to  clerk,  381 
Presumption  as  to  law  of  another  state, 
380 

Promissory  notes,  380 
Protest  as  evidence,  385 
Protest  as  evidence  of  dishonor,  388 
Protest  as  evidence  of  facts  therein,  386 
Protest  as  evidence  of  its  own  authen- 
ticity, 385 

Protest  as  evidence  of  person  to  whom 

presentment  is  made,  387 
Protest  as  evidence  of  presentment,  387 
Protest  as  secondary  evidence,  394 
Protest  of  foreign  note  or  bill  as  evi- 
dence, 387 
Protest  of  inland  bills  as  evidence,  387 
Protest  to  assist  notary's  memory,  395 
Refusal  of  acceptance  or  payment,  383 
Signature,  383 

Statement  of  demand  only,  381 
Statement  of  presentment  in  substantial 

terms,  381 
Time  of  presentment,  382 
To  charge  acceptor,  379 
To  charge  indorser,  maker,  or  surety, 

380 

What  law  controls  in  making  protest, 
380 

What  seal  sufficient,  384 

When  protest  should  be  made,  384 

Where  certificate  of  protest  is  destroyed 

or  lost,  394 
Where  protest  should  be  made,  384 
Whether  statement  of  protest  is  neces- 

sary  in  notice  of  dishonor,  423 
Witnesses,  385 

"Protest  waived  and  payment  guaran- 
teed," 216 

Provision  in  case  of  need,  137 

Public  officers  : 

Acceptance  by  successor  of  official  upon 
whom  drawn,  210 

Public  policy,  101 

Qualified  acceptances  (see  also  infra,  Con- 
ditional Acceptances),  208 

Qualified  indorsement,  see  infra,  INDORSE- 
MENT. 

Questions  of  law  and  fact: 

Acceptances,  208 
Reasonable  time,  351-363 
Waiver,  457 

Whether  acceptance  is  conditional  or  ab- 
solute, 224 
Ransom,  174 

Ratification  of  infant  necessary,  166 
Reasonable  time,  92 

Mixed  question  of  law  and  fact,  351 
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biixs  OF  EXCHANGE,  etc.,  cont'd, 
Seasonable  time,  cont'd. 
Notice  of  dishonor,  431 
Presentment,  350-363 
What  constitutes,  350 
Beceipt: 

Parol  evidence  to  show  that  instrument 
was  intended  as  a  receipt,  147 

Reckoning  time,  see  infra,  Time,  Computa- 
tion of. 

Records,  307 

Recourse,  see  infra,  Without  Recourse. 
Red  Lion  Wheat  notes,  192 
Beformation  of  instruments : 

Right  to  reform  contract  written  over 
blank  indorsement,  271 
Befusal : 

Acceptance  after  refusal,  209 
Beissue  of  paper  after  maturity: 

Joint  note  in  hands  of  maker  before  matu- 
rity, 501 

Paper  retained    by  maker   or  acceptor 

after  payment  until  maturity,  501 
Subsequent  indorser,  500 
Beissue  of  paper  after  payment,  499 
By  indorser  at  maturity,  500 
Payment  before  maturity,  500 
Where  note  is  paid  by  surety,  499 
Where  payment  has  been  made  at  ma. 
turity,  499 
Belation  : 

Indorsement,  254 
Release,  503 
Benewal : 

Forged  paper  in  renewal,  341 
Parol  agreement  for,  149 
Benewal  bill  or  note  : 
Bights  of  holder,  339 

Change  of  securities  between  original 

parties,  341 
In  general,  339 

Mere  change  of  securities,  341 

Partial  illegality  of  original  instru- 
ment,  340 

Purgation  of  illegality,  340 

Renewal  for  valid  part  of  considera- 
tion, 340 

Renewal  of  note  given  as  a  gift, 
341 

Renewal  paper  secured  by  collateral, 
341 

Renewal  with  forged  paper,  341 
Usurious  contracts,  340 
Usurious  paper  in  renewal  of  paper 
not  usurious,  341 
Residence,  see  infra.  Notice  of  Dishonor  ; 

Presentment. 
Restrictive  indorsement,  see  infra,  INDORSE- 
MENT. 

Retention  of  bill  by  drawee,  see  infra,  Ac- 
ceptance. 

Revenue  laws,  see  infra.  Stamps. 

Rights  of  action,  see  infra,  HOLDER. 

Bights  of  holder  (see  also  infra,  Holder  ; 
Overdue  Paper)  : 
Right  to  strike  out  indorsement,  279 

Sales  : 

Whether  the  retention  of  title  in  instru- 
ment by  vendor  destroys  negotiability 
127 

Satisfaction,  313 


BII.IjS  OF  EXCHANGE,  etc.,  cont'd. 
Seal,  123 

Absence  of  seal  essential  to  negotiability, 
123 

Corporation  paper,  124 
Liability  of  stranger  who  signs  his  name 
upon  the  back  of  sealed  instrument,  124 
Open  paper,  123 
Protest,  383 

Sealed  bill  not  transferable  by  delivery, 

250 

Sealed  note  cannot  be  declared  upon  as 

promissory  note,  123 
Sealed  notes  nonnegotiable,  123 
Sealed  note  subject  to  the  equities  of  the 

maker  against  the  payee,  123 
Seen,  216 

Separate  written  agreements  to  control  bills  and 
notes,  144 

Agreement  rendering  note  conditional, 
145 

General  rule  as  to  construing  together 

separate  instruments,  144 
Identity  of  parties,  144 
Mortgages  and  notes,  146 
Note  and  mortgage,  145 
Provisions  of  contemporary  writings  held 

controlling,  145 
Repugnant  provisions,  145 
Rule  applied  to  bills  and  notes,  144 
Separate  instruments  construed  with  bill 

or  note,  144 
Subsequent  agreements,  154 
Trust  deeds,  146 
Service  of  notice  of  dishonor,  see  infra. 

Notice  of  Dishonor. 
Set-off,  125-316 
Sets  of  foreign  bills,  155 

Acceptor  liable  to  different  holders,  156 
Condition  in  parts,  155 
Drawer  liable  to  different  holders,  156 
Duty  to  deliver  as  many  parts  as  may  be 

demanded,  155 
Loss  of  part  by  holder,  157 
Meaning  of  sets,  155 
Negotiation  of  set,  156 
Part  dishonored  or  protested  must  be 

produced  on  suit,  157 
Parts  make  one  bill,  155 
Payment  of  one  part,  157 
Presentment  of  one  of  a  set  of  two  or 

more  parts,  350 
Purpose  of  the  custom,  155 
Return  of  one  set  is  cancellation  of  all, 

155 

Rights  as  between  two  holders  of  differ- 
ent parts,  156 

Right  to  demand  other  parts  from  prior 
parties,  157 

Transfer  of  one  part  creates  liability,  156 
Ship : 

On  arrival  of  ship,  85 
Sickness  of  holder,  351-366 
Sight,  132 

Maturity  of  paper  payable  at  sight,  248 

Sight  drafts,  365 
Sight  paper,  367 

Signatures  (see  also  infra.  Attestation), 
200 
Attestation  : 

Where  maker  signs  by  mark,  138 
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BILIjS  OP  EXCHANGE,  etc.,  cont'd. 
Signatures,  cont'd. 
Duress,  201 
Indorsement,  260 

Instrument  signed  in  ignorance  of  its 

character,  200 
Negligence  in  signing,  201 
Notice  of  dishonor,  423 
Partnership  paper,  178 
Proof  of,  345 
Protest,  383 

Signature  must  be  affixed  with  intention 

to  effectuate  contract,  200 
Warranty,  477 

Warranty  of  genuineness  of  signatures, 
481 

Warranty  of  genuineness  of  signatures 

by  acceptance,  471 
Whether  necessary  to  acceptance,  217 
Wife   authorized  to   sign  in  husband's 

name,  170 

Wife's  signature  as  binding  husband, 
170 

Writing  name  on  blank  paper,  201 
Signatures  of  drawer  or  maker,  108 

Adopted  name,  109 
In  general,  108 
Joint  and  several  notes,  110 
Joint  note,  no 
Mark  or  initials,  109 
Matter  of  description,  109 
Necessity  of  signing,  108 
Note  joint  in  form,  signed  by  one  only, 
in 

Note  signed  by  several  in  representative 

capacity,  in 
Note  signed  in  the  alternative  A.  B.  or 

C.  D.,  109 
Printed  signature,  109 
Proof  of  signature,  109 
Relation   of   suretyship  where   note  is 

signed  by  two  persons,  111 
Signature  in  pencil,  109 
Whether  paper  must  be  subscribed,  109 
Stamps,  157 

Burden    to   show  fraudulent   intent  in 

omitting  stamp,  161 
By  whom  and  when  stamp  affixed,  158 
Cancellation  of  stamp,  159 
Constitutionality,  160 
Deputy  collector  of  revenue,  159 
Effect  of  omission  of  stamp,  161 
Foreign  stamp  acts,  158 
Forgery  of  unstamped  instrument,  162 
Historical,  157 

How  and  by  whom  the  want  of  stamp 

may  be  set  up,  162 
Indorsement,  258-260 
In  general,  157 

Instrument  admissible  in  evidence  with- 
out stamps  where  omission  was  inno- 
cent, 161 

Instrument   admitted  though  stamp  un- 
canceled, 159 
Instrument  inadmissible  in  evidence,  160 
Instrument  in  form  of  a  check,  158 
Instrument     payable     in  Confederate 

money,  158 
Intent  where  stamp  is  omitted,  161 
Provision  for  stamping  in  court,  159 
Provision  for  stamping  on  application  to 
collector  of  internal  revenue,  159 


BIIjIjS  OP  EXCHANGE,  etc.,  cont'd. 
Stamps,  cont'd. 

Recovery  on  original  consideration,  162 
Requirements  of  the  statute,  158 
Retroactive  effect  of  stamping,  159 
Stamp  innocently  omitted,  161 
Various  statutes,  157,  158 
Whether  stamp  acts  apply  to  state  courts, 
160 

Who  should  cancel,  159 
Statutes  (see  also  infra,  Stamps)  : 

Acceptance  presumed  by  statute  where 
drawee  destroys  or  refuses  to  return 
bill,  222 
Fraud, 329 
Infants,  167 

Liability    of    indorsers    of  promissory 

notes,  483 
Notes  payable  at  banks,  132 
Promise  to  accept,  240 
Statutes  requiring  written  acceptance,  213 

Value  received,  136 
"  Sterling,"  131 
Subrogation  : 

Purchaser  with  notice  from  holder  in  due 
course,  308 
Subscription,  109 
Successors,  114 

Acceptance  by  successor  of  official  upon 
whom  drawn,  210 
Sunday,  129 

Bills  and  notes  executed  or  delivered  on 

Sunday,  203 
Notice  of  dishonor,  436 
Paper  falling  due  on  Sunday  without 
grace,  369 

Where  last  day  of  grace  is  Sunday,  368 
Supra  protest  (see  also  infra,  Acceptances  ; 
Honor)  : 

Payment  supra  protest  or  for  honor,  498 

Acceptor,  498 

Act  of  honor,  499 

By  the  drawee  of  bill,  498 

Effect  of  payment  supra  protest,  499 

For  honor  of  any  party,  498 

Payment  for  honor  can  only  be  made 

after  protest,  498 
Payment  for  honor  generally,  498 
Promissory  notes,  499 
Suretyship  (see  also  infra,  Guaranty),  hi 
Discharge  of  indorsers  as  sureties,  505 
Extension  of  time,  505 
How  far  indorsers  deemed  sureties, 
505 

Mere  delay  no  discharge,  506 

Release  of  prior  parties,  506 

Release  of  securities,  506 

Same  causes    that    will    discharge  a 
surety  will  discharge  an  indorser,5o5 
Distinguished  from  indorsement,  478 
Infants,  167 

Instrument  signed  by  surety  and  given 
to  principal  to  be  delivered  condition- 
ally, 206 

Memorandum  as  to  liability  of  sureties, 
141 

Procured  by  forgery,  326 

Whether   fraud   of    maker   is  defense 
against  payee,  326 
Surrender,  503 
Survivorship  : 

Husband  and  wife,  172 


1123 


Volume  IV. 


Billa  of  Exchange,  etc 


INDEX. 


Bills  of  Exchange,  etc. 


nililiS  OF  EXCHANGE,  etc.,  tont'd. 
Suvivorship,  cont'd. 
Threats,  322 
Time  : 

Presumed  as  to  time  o«  making  memo- 
randa, 140 
Time,  computation  of,  368 

Day  of  date  excluded,  368 

Day  of  sight  excluded,  368 

From  what  time  maturity  is  reckoned, 

370 

Last  day  of  grace  Sunday,  368 

Paper  falling  due  on  Sunday  without 
grace, 369 

Reckoning  days,  368 

Reckoning  months,  369 

Saturday  half-holiday,  369 

Undated  instruments,  370 
Time  of  acceptance,  209 

After  death  of  drawer,  209 

After  maturity,  209 

After  previous  refusal  to  accept,  209 

After  protest,  209 

Before  completion  of  bill,  209 
Time  of  delivery,  204 

Time  of  giving  notice  of  dishonor,  see  infra. 

Notice  of  Dishonor. 
Time  of  indorsement,  281 

Irregular  indorsement,  488 
Time  of  notice  : 

Bona  fide  holder,  306-309 
Time  of  payment,  132,  417 

Acceptor  or  maker  paying  before  ma- 
turity may  reissue,  501 

Ambiguity,  132 

By  whom  payment  must  be  made,  497 
Certainty  of  time  of  payment,  90,  132 

After  marriage  or  majority,  91 
Bills  payable  "when  in  funds,"  91 
Certainty  necessary  to  constitute  bill  or 

note,  90 
Contingency  as  to  time,  91 
Expressions  giving  reasonable  time,  92 
Happening  of  uncertain  event,  91 
Id  certttm  est  quod  certttm  reddi  potest, 

92 

Notes  payable  at  a  certain  day  or  on 
happening  of  some  event,  93 

Notes  payable  in  instalments  as  payee 
shall  direct,  90 

Payment  after  death,  92 

Payment  at  or  before  a  certain  time, 
92 

Payment  by  instalments,  90-94 
Payment  ultimately  certain,  92 
Payment  within  a  certain  period,  92 
Provisions  which  may  extend  time,  94 
When  in  funds  from  certain  source,  91 
When   maker   may   extend   time  in- 
definitely, 91 
Conditional  acceptances,  227 
Effect  of  payment  by  drawer  upon  action 

against  acceptor,  498 
Forgery  of  drawer's  name,  502 
Forgery  of  payor's  signature,  502 
How   time   of   payment  is  usually  ex- 
pressed, 132 
Indorsement  cannot  change,  260 
Instrument  should  be  taken  up,  496 
Joint  acceptors  or  makers,  497 
Mistake  or  omission  as  to  time  of  pay- 
ment in  notice  of  dishonor,  417 
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BIIiLS  OP  EXCHANGE,  etc.,  cont'd. 
Time  of  Payment,  cont'd. 

Negligence  in  making  payment,  502 
No  time  of  payment  specified,  133 
Omission  of  words  expressing  time,  139 
On  call,  132 

Paper  payable  to  order  or  indorsed  in 
blank,  497 

Paper  payable  to  order  or  indorsed  in 
full,  496 

Parol  agreements  as  to  conditions,  149 
Parol  evidence,  153 
Payment  before  maturity,  495 
Payment  by  drawer  or  indorser,  497 
Payment  by  party  ultimately  liable,  497 
Payment  in  due  course,  495 
Payment  supra  protest  or  for  honor,  498 
Provision  in  separate  instruments,  145 
Recovery  of  money  paid  on  forged  in- 
dorsement, 502 
Recovery  of  money  paid  under  mistake, 
501 

Reissue  after  payment  by  indorser  at 
maturity,  500 

Reissue  of  joint  notes  in  hands  of  maker 
before  maturity,  501 

Reissue  of  paper  retained  by  maker  or 
acceptor  after  payment,  501 

Reissue  of  paper  where  note  is  paid  by 
surety,  499 

Reissue  of  paper  where  payment  has 
been  made  at  maturity,  499 

Reissue  where  payment  is  before  matur- 
ity, 500 

Right  of  bona  fide  holder  where  instru- 
ment is  paid  before  maturity,  495 
Right  to  reissue  paper  after  payment,  499 
Sight,  132 

To  whom  payment  must  be  made,  496 

Usances,  132 

Variance   between   note   and  marginal 

memorandum,  133 
When  payable  on  demand,  133 
Time  of  presentment  : 

Mixed  question  of  law  and  fact,  351 
Must  be  within  reasonable  time,  350 
Protest,  382 

Reasonable  time  dependent  upon  partic- 
ular facts,  350 
Sickness  of  holder,  351 
What  constitutes  reasonable  time,  350 
Where  the  bill  is  put  in  circulation,  351 
To: 

The  word  "  at  "  for  "  to  "  before  drawee's 
name,  112 
Trade : 

As  to  due  course  of  trade,  see  infra,  BONA 
Fide  Holder. 
Transfer   (see   also   infra,  Indorsement; 
Overdue  Paper),  246 
Assignment  of  choses  in  action,  246 
As  to  negotiation ,  transfer  and  assignment 

by  delivery,  see  infra.  Delivery. 
Methods  of  transfer  generally,  246 
Negotiation  of  bills  and  notes,  246 
,  Transfer  by  operation  of  law,  2S1-311 
Treasury  notes  : 

Whether  transferable  by  delivery,  250 
Trust  : 

Breach  of  trust,  335 

Instruments  delivered  conditionally  and 
circulated  fraudulently,  335 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Trust,  cont'd. 

Instruments  delivered  in  blank  and  com- 
pleted fraudulently,  337 
Ultra  vires,  184 
Usages  and  customs  : 

Evidence  of  usage  to  show  negotiability, 
106 

Notice  of  dishonor  by  mail,  427 
Usances,  132 

Usual  course  of  business,  see  infra,  BONA 
Fide  Holder. 

Usury,  190-192 

Renewal  of  paper,  340 
Warranty,  477 

Valuable  consideration,  see  infra,  Consider- 
ation. 

Value : 

Constituting  holder  in  due  course,  283 

Absolute  payment  and  extinguishment 
of  debt,  285 

Acceptance  of  debtor's  bill  or  note,  287 

Accommodation  paper,  299 

Collateral  for  contemporaneously  con- 
tracted debt,  290 

Crediting  depositor  with  proceeds  of 
discounted  paper,  298 

Express  agreement  to  receive  paper  in 
payment,  286 

Necessity  of  value,  283 

Nominal  payment  and  collateral  secur 
ity  distinguished,  297 

Parting  with  value  at  any  time,  286 

Parting  with  value  at  time  of  transfer, 
286 

Payment  of  debt  of  maker  or  drawer, 
287 

Payment  of  pre-existing  debt,  285 

Payment  of  pre-existing  debt  of 
another,  288 

Payment  on  contemporaneously  con- 
tracted debt,  284 

Release  of  original  evidence  of  debt, 
286 

Right  of  holder  of  note  given  as  col- 
lateral against  subsequent  attaching 
creditor  of  payee,  295 
Value  given  at  any  time,  284 
Value  received,  135 

Meaning  of  the  phrase  "  value  received," 
136 

Statute  requiring,  136 
Whether  the  words  necessary,  135 
Verbal  acceptance,  see  infra,  Parol  ACCEPT* 
ANCE. 

Verbal  notice  of  dishonor,  414-430 

Verbal  waiver,  458 

Wagers,  190 

Waiver,  453-503 

"  Acceptance  waived,"  459 
By  whom  waiver  may  be  given,  454 
Consideration  for  waiver  after  maturity, 
457 

Consideration  of  waiver,  457 

Consideration  of  waiver  before  or  at  ma- 
turity, 457 

Direct  and  express  waiver,  459 

Effect  on  waiver  of  excess  of  authority 
on  part  of  partner  with  knowledge  of 
holder,  455 

Implied  waiver,  457 

At  and  before  maturity,  460 
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BILLS  OF  EXCHANGE,  etc.,  cont'd. 
Waiver,  cont'd. 

Implied  waiver,  cont'd. 
Burden  of  proof,  465 
Diligence  required  of  holder,  463 
Drawer  ordering  drawee  not  to  pay, 
461 

Drawer  or  indorser  must  know  of 
laches,  464 

Effect  of  promise  to  pay  after  maturity 
as  waiver,  463 

From  acts  and  language,  460 

Ignorance  of  legal  effect  of  laches  im- 
material, 466 

Indorser  informing  holder  that  paper 
will  not  be  paid,  460 

Knowledge  necessary  to  render  part 
payment  operative  as  waiver,  465 

Knowledge  of  laches  inferred  from  sur- 
rounding circumstances,  466 

Language  or  acts  of  indorser  of  drawer, 
464 

Promise  to  pay  as  evidence  of  due  dili- 
gence, 464 

Promise  to  pay  before  maturity  as 
waiver,  461 

Promise  to  pay  part  of  note  or  bill,  464 

Rebuttal,  464 

Request  for  forbearance,  463 
Unaccepted    conditional    promise  in- 
sufficient, 467 
Unequivocal  promise  necessary,  466 
Waiver  by  part  payment,  464 
Where  drawer  or  indorser  is  a  means  of 
preventing  presentment  or  notice,  461 

In  general,  453 

Mode  of  making  waiver,  457 

Parol  waiver  by  indorser  in  full,  458 

Parol  waiver  prior  to  or  contemporaneous 
with  indorsement,  458 

Parol  waiver  subsequent  to  execution  or 
indorsement,  458 

Parties  affected  by  waiver  in  written  in- 
strument, 455 

Question  of  law  or  fact,  457 

Time  of  making  waiver,  456 

To  whom  waiver  may  be  given,  451 

Verbal  waiver,  45S 

Waiver  after  dissolution  of  partnership, 
455 

Waiver  after  execution  and  before  matur- 
ity, 456 
Waiver  after  maturity,  457 
Waiver  appearing  in  form  of  an  indorse- 
ment, 456 
Waiver  before  maturity  of  paper,  456 
Waiver  by  indorsement  regarded  as  part 

of  instrument,  456 
Waiver  by  partners,  455 
Waiver  by  person  indorsing  in  blank,  458 
Waiver  in  body  of  instrument,  455-457 
Waiver  in  separate  writing,  458 
Waiver  inures   to  subsequent  indorsee, 
454 

Waiver  inuring  to  benefit  of  subsequent 

holder,  454 
Waiver  of  notice  construed,  460 
Waiver  of  notice  of  protest,  459 
Waiver  of  protest  construed  as  equiva- 
lent to  demand,  459 
Waiver  of  protest  construed  as  equiva- 
lent'to  waiverof  demand  and  notice,  459 
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BII/LS  OF  KX CHANGE,  etc.,  cont'd. 
Waiver,  cont'd. 

Waiver  of  protest  construed  as  waiver  of 

notice,  459 
Waiver  of  protest  construed  generally, 
459 

Waiver  partly  by  parol  and  partly  in 
writing,  458 

Waiver  to  strangers,  454 

What  amounts  to  a  waiver,  457 

Writing,  457 
Want   of  consideration,    see  infra,  CON- 
SIDERATION. 
War,  173 

Notice  of  dishonor,  437 

Presentment,  365 
Warranty  (see  also  infra,  Admissions),  476 

Warranty  by  indorser,  481 
When  : 

"When  in  funds,"  91,  230 
Without  recourse,  276-478 

Parol  evidence  inadmissible  to  show  in- 
dorsement without  recourse,  486 
Witnesses  : 

Parties,  345 

Protest,  385 
Words  of  advice,  137 

Words  of  negotiability,  see  infra,  Negoti- 
ability. 

Writing.  81 

Material  of  the  instrument,  81 
Necessary  to  indorsement,  258 
Necessity  of  writing,  81 
Pencil,  81 

Written  acceptance ,  see  infra.  Acceptance. 
Written  agreements ,  see  infra,  Separate 
Written  Agreements. 

BILLS  OF  LADING  (see  also  Bills  of  Ex- 
change and  Promissory  Notes),  507 
Agency  : 

Estoppel,  532 
Issued  by  agent,  512 
Purchasers  from  agents  of  owner,  550 
Signed  by  agent,  513,  514 
Transfer  by  agent  of  owner,  551 
Ambiguity  : 

Parol  evidence,  543 
As  evidence,  see  infra,  Evidence. 
Assent  of  consignor,  515 

Acceptance  of  bill  of  lading  without  ob- 
jection as  evidence  of  knowledge  or 
agreement  to  its  terms,  516 
Acceptance  of  instrument  with  knowl- 
edge of  contents,  520 
Accepting  bill  under  circumstances  in- 
ducing shipper  to  mistake  its  nature, 
517 

Assent  to  conditions  on  back  of  instru- 
ment, 521 

Bill  made  out  by  shipper  himself,  520 
Circumstances  rebutting  presumption  of 

assent,  517 
Conclusively  presumed  from  signature, 

515 

Effect  of  assent,  515 

Express  assent,  519 

Express  or  implied  assent,  515 

Inability  of  consignor  to  read,  516 

In  general,  515 

Limiting  common  law  liability,  515 
Necessity  of  assent,  515 
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BILLS  OF  LADING,  cont'd. 
Assent  of  consignor,  cont'd. 

Previous  acceptance  of  similar  bills,  520 
Receiving  and  retaining  goods  as  assent, 
516 

Receiving  bill  after  shipment  of  goods 
under  oral  contract,  517 

Stipulations  not  calculated  to  arrest  ship- 
per's attention,  517 

Stipulations  printed  in  fine  type,  517 

View  that  assent  is  a  question  of  fact, 
519 

View  that   assent   is   conclusively  pre- 
sumed from  acceptance,  516 
View  that  possession  of  bill  by  shipper  is 
prima  facie  evidence  of  assent,  519 
Assignments  (see  also  infra,  Negotiabil- 
ity), 553 

Bona  fide  holder,  see  infra.  Negotiability. 
By  whom  issued,  512 

Carrier  or  representative  must  issue,  512 
Carrier's  duty  to  issue,  510 

Bill  for  delivery  beyond  terminus  of  re- 
ceiving railroad,  510 

Railroad  company  not  bound  to  issue  at 
common  law,  510 

Statutory  provisions  requiring  carriers 
to  issue,  511 
Carrier's  liability,  see  infra,  ESTOPPEL. 
Cattle  cars,  542 
Charter  party  : 

Distinguished  from  bill  of  lading,  509 

Parol  evidence,  537 
"Clean  bills"  of  lading,  510-541 
Collateral  security : 

Transfer  of  bills  of  lading,  548 
Condition  of  goods : 

Parol  evidence,  529 

Parol  evidence  to  contradict  bill,  526 
Conditions,  see  infra.  Assent  of  Consignor. 

As  to  the  bill  as  evidence  of  the  condition  of 
the  goods  shipped,  see  infra.  Evidence. 
Conditions  indorsed  on  instrument,  521 
Connaissement,  509 
Connecting  carriers,  5*10 

Authority  to  issue,  512 
Consent  of  consignor ,  see  infra.  Assent  OF 

Consignor. 
Consideration : 

Parol  evidence  to  contradict  bill,  530 
Consignee,  see  infra.  Negotiability. 
Consignor  (see  also  infra.  Negotiability), 

see  infra.  Assent  of  Consignor. 
Contents,  513 

"Contents  and  weight  unknown,"  525 

''Contents  unknown,"  523 

Description  of  property,  513 

Examples,  513 

"  Measurement  and  contents  unknown," 
524 

Names  of  parties,  513 

Place  of  destination,  513 

"Quantity  and  quality  unknown,"  524 

"Weight  and  contents  unknown,"  524 
Contract  and  receipt,  519-521 
Contracts  (see  also  infra,  Parol  Evidence): 

Evidence  of  terms  of  contract,  525 
Copies,  513 

Customs,  see  infra,  Usages  and  Customs. 
Definitions,  509 

Charter  party  distinguished  from  bill  of 
lading,  509 
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BILLS  OP  LADING,  cont'd. 
Definitions,  cont'd. 

"  Clean  bills  "  of  lading,  510 
Connaissement,  509 
Domestic  bills  of  lading,  509 
Dray  ticket,  510 
Express  receipts,  509 
Freight  bills,  509 

Meaning  the  instruments  issued  by  car- 
riers by  water,  509 

Representing  instruments  issued  by  car- 
riers by  land,  509 

Shipping  note,  510 

Waybill,  510 
Delivery  (see  also  infra.  Negotiability), 
514 

Parol  evidence  as  to  place  of  delivery, 
540 

Parol  evidence  as  to  time  of,  540 
Domestic  bills  of  lading,  509 
Dray  ticket,  510 
Effect,  521 
.Estoppel,  531 

Between  the  original  parties,  531 
Estoppel  of  shipowner  or  carrier,  531 

Bills  acknowledging  payment  of  freight 

not  in  fact  paid,  536 
Bills  for  quantity  larger  than  shipped, 
535 

Bills  issued  without  receiving  goods, 
532 

Bills  issued  without  receiving  goods  in 
hands  of  bona  Jidc  consignee  or  in- 
dorsee for  value,  533 

Carrier  not  liable  on  bills  in  hands  of 
shipper,  532 

Goods  received  after  bill  issued,  535 

Master  acting  beyond  his  authority, 
532 

Where  consignor  is  agent  of  consignee, 
532 

Where  master  acts  within  scope  of  his 
authority,  531 

Master  estopped  as  against  indorsee  or 
consignee,  531 

Master  of  vessel  and  bona  fide  consignees 
or  transferees  for  value,  531 

Shipper's    liability   to   master  for  mis- 
representing goods,  531 
Evidence  (see  also  infra,  Parol  Evidence), 
522 

As  evidence  of  condition  of  goods  where 
marked  "contents  unknown,"  523 

Bills  containing  qualifying  clauses,  523 

Condition  in  particulars  open  to  inspec- 
tion of  carrier,  525 

Contents  and  weight  unknown,  525 

"  Contents  unknown,"  523 

In  general,  522 

Measurement  and  contents  unknown, 
524 

Of  condition  of  goods,  522 

Of  ownership  of  goods,  525 

Of  shipment  of  goods,  522 

Of  the  terms  of  the  contract,  525 

Of  weight  and  quantity  of  goods,  522 

Of  what  facts  evidence,  522 

Quality  and  quantity  unknown,  524 

Weight  and  contents  unknown,  524 

Evidence  of  title,  522 

Execution,  513 
Signature,  513 
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BILLS  OP  LADING,  cont'd. 
Execution,  cont'd. 
Signature,  cont'd. 

By  master  of  vessel,  513 
By  owner  of  vessel,  514 
In  general,  513 

In  master's  own  name,  513,  514 

In  name  of  principal,  513 

Signature  by  consignor  of  goods  who 

is  owner  of  vessel,  514 
Signature  in  name  of  owner  by  ^gent, 

514 

Whether  master  must  sign,  514 
Execution  in  triplicate,  513 
Express  receipts,  509 
Force,  521 
Form,  513 
Fraud : 

Parol  evidence,  543 

Purchasers  of  bills  obtained  from  owne» 

by  fraud,  552 
Transfer  by  fraudulent  vendee,  551 
Freight  : 

Bill  acknowledging  payment  of  freight 

not  in  fact  paid,  536 
Parol  evidence,  540 
Parol  evidence  to  contradict  bill,  527 
Freight  bills,  509 
Functions  of  bills  of  lading,  521 
Implied  contracts,  540 

"Clean  bill  "  of  lading,  541 
Implied  obligation  as  to  freight,  541 
Implied  obligation  as  to  mode  of  car- 
riage, 541 
Implied  obligation  as  to  route,  542 
Implied  obligation  as  to  time  of  delivery, 
542 

Implied  obligations  in  general,  540 
Issuing  bills  of  lading  (see  also  infra,  Time 
of  Issuing),  510 

By  whom  issued,  512 
Knowledge  of  consignor,  see  infra,  ASSENT 

of  Consignor. 
Lost  papers,  550 
Master  of  a  vessel : 

Authority  to  issue  bills  of  lading,  512 

Estoppel,  531 

Signature  of  master,  513,  514 
Mistake  : 

Parol  evidence,  543 
More  or  less  : 

Parol  evidence,  528 
Negotiability  : 

As  evidence  of  the  contract  of  carriage, 
553 

As  symbols  of  property,  546 
Bills  drawn  to  order,  547 
Bills    without    words   of  negotiability, 
547 

Bona    fide    assignee    from  fraudulent 

vendee,  552 
By  consignee,  546 
By  consignor,  546 
Delivery,  546 

Delivery  by  consignor,  547 
Delivery  without  indorsement,  547 
Distinguished    from    negotiable  instru- 
ments, 549 
Duplicate  copies,  552 
Duration  of  negotiability,  548 
Effect  of  the  transfer,  549 
Indorsement,  546 
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BILLS  OF  LADING,  cont'd. 
Negotiability,  ,<v//'i/. 

Indorsement  without  delivery,  547 
Limitations  of  negotiability,  549 
Lost  or  stolen  paper,  550 
Mode  of  transfer,  546 

Purchaser   obtaining    from    owner  by 

fraud,  550 
Purchasers  from  agent  of  owner,  550 
Purchasers  of  bills  delivered  by  carrier 

to  person  without  title,  550 
Purchasers  of  lost  or  stolen  bill,  550 
(2//rt.ri'-negotiable,  545 
Rights  of  bona  fide  consignee,  550 
Rights  of  bona  fide  purchasers,  549 
Rights  of  bona  fide  transferee,  550 
Said  to  be  negotiable,  545 
Statutory  provisions,  548-554 
Successive  transfers  of  different  parts  of 

bill,  552 

Transfer  after  arrival  of  goods,  548 
Transfer  as  collateral  security,  548 
Transfer  by  agent  of  owner,  551 
Transfer  by  apparent  owner,  551 
Transfer  by  consignee  invested  with  ap- 
parent ownership,  551 
Transfer  by  fraudulent  vendee,  551 
Transferee  acquires  title  of  transferrer, 
549 

Transfer  of  bill  of  lading  passes  title  to 
property  in  transitu,  546 

Who  may  transfer,  546 
Notice  of  stipulations,  see  infra,  ASSENT  OF 

Consignor. 
Ownership  : 

Parol  evidence,  536 
Parol  agreement,  538 
Parol  evidence,  525 

Admissibility  of  parol  evidence  to  vary  or 
contradict,  525 

Ambiguities,  543 

Bill  admitting  shipment  of  goods  "  in  ap- 
parent good  condition,"  530 
Bill  admitting  shipment  of  goods  "in 

good  order,"  530 
Bill  held  conclusive  as  to  quantity,  527 
Bills  acknowledging  payment  of  freight 

not  in  fact  paid,  536 
Bills  issued  without  receiving  goods,  532 
Bills  of  quantity  larger  than  shipped, 

535  ,  •  t 

Clause    acknowledging    the  receipt  of 

goods,  527 
Clause  stating  condition  of  goods,  529 
Clause  stating  consideration,  530 
Clause  stating  weight  and  quantity  of 

goods,  527 
Contractual  stipulations,  536 
Application  of  the  rule,  537 
Bills  delivered  after  shipment  under 

oral  agreement,  538 
Bills  not  delivered  to  consignor,  538 
Clause  limiting  carrier's  liability,  540 
"  Clean  bill  "  of  lading,  541 
Common-law  liability  for  loss,  542 
Contract  to  transport  goods  may  be  by 

parol  or  in  writing,  538 
Express  stipulations  in  bills,  539 
Implied  obligation  as  to  freight,  541 
Implied  obligation  as  to  mode  of  car- 
riage, 541 
Implied  obligation  as  to  route,  542 
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BILLS  OF  LADING,  cont'd. 
Parol  Evidence,  cont'd. 

Implied  obligation  as  to  time  of  de- 
livery, 542 
Implied  obligations  of  bill,  540 
In  controversies  between  strangers  or 
parties  and  strangers  to  instrument, 
543 

Merger  of  prior  and  contemporaneous 
agreement  in  bill  of  lading,  536 

Parol  evidence  inadmissible  to  control  - 
legal  operation  of  bill,  541 

Rule  against  parol  evidence  applicable. 
536 

Rule  applied  only  where  bill  repre- 
sents contract,  538 

Showing  true  parties  to  the  contract, 
539 

Stipulation  as  to  freight,  540 
Stipulation  as  to  place  of  delivery,  540 
Stipulation  as  to  stowage,  540 
Stipulation  as  to  time  of  shipment  or 

delivery,  540 
Where  there  is  a  charter  party,  537 
Estoppel  between  original  parties,  531 
Estoppel  of  master  of  vessel,  531 
Estoppel  of  ship  owner  or  carrier,  531 
Estoppel  where  bill  is  in  hands  of  bona 
fide  consignee  or  indorsee  for  value, 
533 

Estoppel  where  goods  are  afterwards  re- 
ceived, 535 

Exceptions  to  the  rule,  543 

Express  agreement  binding  carrier  by 
statement  of  quantity,  529 

Fraud,  543 

General  rule  as  to  admissibility,  525 

Limitations  of  the  rule,  543 

Mistake,  543 

"  More  or  less,"  528 

Ownership,  536 

Provision  that  consignee  may  deduct 
damage  or  deficiency  in  quantity  from 
balance  of  freight,  528 

Quality,  quantity  or  condition,  526-528 

Receipt  clauses,  526 

Shipper's  liability  to  master  for  misrepre- 
senting goods,  531 

Supplementary  parol  contract,  545 

To  explain  receipt  clauses,  526 

To  show  fraud,  526 

Usages  and  customs,  544 

Weight  unknown,  528 

What  are  receipt  clauses,  526 

Where  there  is  neither  fraud  nor  technical 
mistake,  526 
Property,  see  infra,  NEGOTIABILITY. 
Quality  : 

Parol  evidence  to  contradict  bill,  526 
Quantity  : 

Bills  for  quantity  larger  than  shipped,  535 

Parol  evidence  to  contradict  bill,  526,  527 
Quantity  and  quality  unknown,  524 
()«i7j7-negotiable,  545 
Questions  of  law  and  fact  : 

Assent  of  consignor  to  stipulations,  519 
Railroad  company  not  bound  to  issue  bill  of 

lading,  510 
Receipt  and  contract,  521 
Receipt  clauses  : 

Parol  evidence,  526 

What  are,  526 
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BILLS  OF  LADING,  cont'd. 

Shipper,  see  infra,  ASSENT  OF  CONSIGNOR. 
Shipping  note,  510 
Signature  : 

Assent  of  shipper  to  stipulations  by  his 

signature,  515 
By  master  of  vessel,  513 
By  owner  of  vessel,  514 
In  general,  513 

In  master's  own  name,  513,  514 

In  name  of  principal,  513 

Signature  by  consignor  of  goods  who  is 
owner  of  vessel,  514 

Signature  in  name  of  owner  by  agent,  514 

Whether  master  must  sign,  514 
Statutory  enactments  forbidding  the  issuing 

of  bills  before  goods  are  received,  511 
Statutory  provisions  requiring  carriers  to 

issue,  511 

Stipulations  (see  also  infra,  Parol  Evi- 
dence), see  infra,  Assent  of  Con- 
signor. 

Stolen  bill,  550 

Symbolic  representative  of  goods,  522 
Symbols  of  property,  see  infra,  NEGOTIABIL- 
ITY. 

Time  of  delivery : 

Parol  evidence,  540 
Time  of  issuing,  511 

Effect  of  receipts,  511 

Statutory  enactments,  511 

Upon  receipt  of  goods,  511 

Upon  surrender  of  receipts,  511 
Time  of  shipment : 

Parol  evidence,  540 
Title  (see  also  infra,  Negotiability)  : 

Bill  of  lading  is  evidence  of  ownership, 
525 

Parol  evidence,  536 
Transfer,  see  infra,  NEGOTIABILITY. 
Triplicate,  513 

Unknown,  see  infra,  CONTENTS  UNKNOWN. 
Usages  and  customs,  544 

Cannot  control  express  term,  545 

Custom  with  regard  to  unloading,  545 

Examples,  544,  545 

In  general,  544 

Office  of  usages  and  custom  stated,  544 

Parol  evidence  to  show,  544 

Proof  by  parol  evidence.  544 

Usage  as  to  stowage,  544 

Usage  controlling  the  meaning  of  excep- 
tive words,  544 
Waybill,  510 
Weight : 

Contents  and  weight  unknown,  525 
Weight  unknown : 

Parol  evidence,  528 

BILLS  OF  SALE  : 

Affidavit  of  good  faith,  557 
As  a  contract,  556 

Assignment  for  benefit  of  creditors,  556 
Chattel  mortgage  : 

Admissibility  of  parol  evidence,  565 
As  to  third  parties,  564 
Degree  of  proof  required,  566 
Doubtful  cases,  568 
Evidence,  565-568 
Parol  evidence  admissible,  565 
Parol  evidence  not  admissible  to  contra- 
dict instrument,  566 


BILLS  OF  SALE,  cont'd. 
Chattel  mortgage,  cont'd. 

Presumption  that  instrument  is  what  its 

face  purports  to  be,  567 
Separate  written  defeasance,  564 
Third  parties  with  notice,  564 
Third  party  may  show  instrument  to  be 

a  mortgage,  565 
Verbal  defeasance,  564 
When  bill  absolute  on  its  face  treated  as 

a  chattel  mortgage,  562 
When  bill  absolute  on  its  face  treated  as 
chattel  mortgage  : 
Illustrations  of  instruments  held  to  be 

mortgages,  563 
In  general,  562 

Instrument  may  be  foreclosed  by  suit, 
563 

Instrument  with  no  defeasance,  564 
Taken  as  security  for  a  debt,  562 
The  test,  563 

Vendee's  interest  may  be  sold  on  exe- 
cution, 563 
When  treated  as  an  absolute  sale,  563 
Contract,  556 

Creditors    (see    also    infra,  FRAUDULENT 
Sale),  556 

Defeasance    (see    also    infra,  Chattel 

Mortgage),  558 
Definition,  555 

Delivery  of  possession  of  the  property,  558 

Burden  of  proof  to  show  fraud,  559 
Effect  of  failure  to  deliver,  558 
Equivalent  to  registration,  571 
Evidence  sufficient  to  rebut  presumption 

of  fraud,  559 
Logs  in  a  boom,  561 
Modification  of  common-law  rule,  559 
Property  at  sea,  561 

Property  incapable  of  actual  delivery, 
56i 

Statutes  regarding,  559 
The  rule  at  common  law  regarding  deliv- 
ery, 558 
Vessels  at  sea,  561 
What  constitutes  delivery,  560 
Delivery  of  the  instrument,  557 
Must  be  delivered,  557 
Vendee  has  right  to  possession,  558 
Effect  of  delivery,  558 
Description  of  parties,  556 
Description  of  property,  557 
Evidence  (see  also  infra.  Parol  Evidence): 
Degree  of  proof  required  to  prove  that  a 
bill  of  sale  absolute  on  its  face  was  in- 
tended as  a  mortgage,  566 
The  instrument  as  evidence,  572 
Criminal  cases,  572 
Examples,  572 

Execution  of  instrument,  572 
Instrument  best  evidence  of  the  sale, 
572 

Fraudulent  sale : 

Burden  of  proof  to  show  fraud,  559 
Delivery  of  possession  of  property,  558 
Effect  of  failure  to  deliver — at  common 
law,  558 

Evidence  sufficient  to  rebut  presumption 
of  fraud  by  reason  of  failure  to  deliver 
property,  559 

Examples,  558-562 

In  general,  558-562 
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BILLS  OP  SALE,  cont'd. 
Fraudulent  Sale,  cont'd. 

Property  and  vessels  at  sea,  561 
Property  incapable  of  actual  delivery,  561 
Registration  acts,  559 
Statutes,  559 

What  constitutes  delivery,  560 
Implied  warranty,  568 
Live  stock,  571  1 
Logs  and  logging,  561 

Mortgages,  see  infra,  CHATTEL  MORTGAGES. 
Parol  evidence  : 

To  show  that  a  bill  absolute  on  its  face 

is  really  a  mortgage,  565 
Warranty,  56S 
In  general,  568 
Merchant's  bill  of  items,  569 
Parol  evidence    to  rebut  an  implied 

warranty,  568 
What  constitutes  a  warranty  in  a  bill 

of  sale,  568 
When  instrument  a  receipt,  569 
Parties,  description  of,  556 
Possession ,  see  infra.  Fraudulent  Sale. 
Possession  of    property  (see    also  infra. 
Delivery  of  Possession  of  Property), 
558 

Preference  to  creditors,  556 
Property,  description  of,  557 
Receipt: 

Parol  evidence,  569 
Recording  acts,  569 

Delivery  of  paper  equivalent  to  registra- 
tion, 571 

In  general,  569 

Live  stock  not  running  on  range,  571 
Necessity  of  recording,  569 
Policy  of  the  registration  acts,  570 
Presumption  of  fraud  from  retention  of 

possession,  559 
Sale  of  live  stock,  571 
Statutes,  569 

Texas  statute  as  to  sale  of  live  stock,  571 
Unauthorized  registration  a  nullity,  571 
When  instrument  a  mortgage,  may  be 

recorded  as  such,  570 
When  instrument  void  if  not  recorded, 

569,  570. 

Registration,  see  infra.  Recording  Acts. 
Retention  of  possession,  see  infra.  Deliv- 
ery of  Possession  of  Property. 
Seal,  whether  necessary,  555 
Ships  and  shipping,  561 
"Sold,"  556 
Stock,  571 

Texas  statute  as  to  sale  of  live  stock,  571 
Verbal  defeasance,  55-8 
Warranty  : 

Cannot  be  shown  by  parol,  568 
In  general,  568 
Merchant's  bill  of  items,  569 
Parol  evidence    to  rebut  an  implied 

warranty,  568 
What  constitutes  a  warranty  in  a  bill 

of  sale,  568 
When  instrument  a  receipt,  569 
What  constitues  a  warranty,  568 

BILLS  PAYABLE,  60 

BILLS  RECEIVABLE,  60 

BILL  TO  PERPETUATE  TESTIMONY, 

573 


BILL  TO  TAKE  TESTIMONY  DE  BENE 

ESSE,  573 

BIND,  573 

Synonymous  with  "  charge  "  and  "  oblige," 

574 

BINDING :' 

Synonymous  with  "obligatory,"  574 

BIND  OUT,  574 

BIOGRAPHY,  574 

BIPARTITE,  575 

BISHOP,  576 

BITCH,  576 

Libel  and  slander,  576 

Obscenity,  576 

BITE,  576 

Mayhem,  576 

BITTERS,  576 

Intoxicating  liquors,  576 

BK.: 

Abbreviation,  576 

BLACK,  576 

BLACKLEG,  577 

Libel  and  slander,  577 

BLACKLISTING  EMPLOYEES,  577 

Master  and  servant,  577 

BLACKMAIL,  577 

Imputes  a  crime,  578 
Libel  and  slander,  577 

BLACK  PERSON: 

Colored  person,  576 

BLACKSMITH  SHOP,  579 

BLANC  SEIGN,  579 

BLANKET  POLICY,  579 

BLANKET  VEIN,  579 

BLANKS,  579 

Bills  of  exchange  and  promissory  notes: 

Amount  left  blank  in  instrument  but  in- 
serted in  the  margin,  130 
Delivered  in  blank  and  completed  fraudu- 
lently, 337 
Authority  to  fill  blanks,  337 
Filling  interest  blanks,  338 
Holder  with  notice,  338 
Knowledge  that  instrument  when  de- 
livered contained  blanks,  338 
Rights  of  bona  fide  holder,  337 
Signature  on  blank  paper,  339 
Delivery  of  inchoate  bill  or  note,  207 
Writing  name  on  blank  paper,  201 
Bonds  : 

Filling  in  name  of  obligee,  642 

BLASPHEMY  AND  PROFANITY,  580 

Blasphemous  libel,  581 

Blasphemy  as  a  crime  at  common  law,  581 
Constitutionality  of  statutes,  582 
Constitutional  law,  582 
Defined,  580 
Drunkenness,  581 
Intoxication,  581 
Intoxication  as  a  defense,  581 
Language  held  to  be  blasphemous,  580 
Libel  and  slander,  581 
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BLASPHEMY  AND  PROFANITY,  cont'd. 
Malice,  581 

Offense  of  blasphemy  classified,  580 

Profanity  as  a  crime,  581 

Profanity  defined,  580 

Public  utterances,  582 

Single  act  of  profanity,  582 

Statutes  regarding,  582 

Words  must  be  spoken  profanely,  581 

BLIND  STATION,  582 

BLOCK,  582 

Public  and  simple  blockades,  584 

BLOCKADE,  583 

Blockaded  port,  584 

Embargo  distinguished  from,  584 

BLOOD,  585. 

Blood  relations  held  equivalent  to  heirs, 

586 

Spitting  blood,  586 
Widow,  586 

BLOOD  STAINS,  587 

Admissibility  of  evidence  in  respect  to 
blood  stains,  587 

Articles  with  stains  thereon  resembling 
blood,  588 

As  evidence  of  crime,  587 

Testimony  of  experts,  588 

Testimony  of  ordinary  witnesses  as  to  ex- 
istence of  blood  stain,  587 

BLUBBER,  589 

BLUDGEON,  589 

BOARD,  589 

"  Board"  does  not  include  fuel,  589 
Boarder  distinguished  from  guest,  590,  593 
Boarding  house: 

Lease,  590 
Board  of  education,  593 
Burglary,  589 
County  commissioners,  593 
Deck  of  a  ship,  594 
Distress,  590 
Entertainment,  589 
Fuel,  589 
Goods,  589 

Inns  and  innkeeper,  589,  590,  592 

Boarder  distinguished  from  guest,  590, 
593  _ 

Liability  to  boarder,  592 
In  the  sense  of  a  board  of  business,  593 
Lodging,  589 
On  board,  594 
Question  of  law  and  fact  : 

Whether  one  is  a  guest  or  a  boarder,  593 
BOARDING  HOUSE,  590 

Lease,  590 
Inn  distinguished  from,  590 
BOARD  OF  EDUCATION,  593 
BOARD  OF  TRADE  OR  PRODUCE  EX- 

CHANGE,  594 
Produce  exchange  distinguished  from  stock 

exchange,  594 
BOARDS  OF  HEALTH,  595 
Abatement  of  nuisances,  601. 

Exceeding  powers,  602 

General  order  for  removal,  602 

Georgia,  604 

In  general,  601 


BOARDS  OF  HEALTH,  cont'd. 
Abatement  of  nuisances,  cont'd. 
Injunction,  602 
Massachusetts,  604 
Notice,  601,  604 

Original  power  to  decide  upon  what  con- 
stitutes a  nuisance,  603 
Pennsylvania  statute,  603 
Power,  601 

Power  of  board  to  conclusively  declare  a 

nuisance,  602 
Power  to  abate  when  matter  is  not  neces- 
sarily a  nuisance,  603 
Specifying  manner  of  abatement,  601 
Stable  with  license,  603 
Summary  action,  601 
Ultra  vires,  602 
Definition,  596 

Employment  of  professional  aid,  see  infra, 

Physicians  and  Surgeons. 
Errors  of  judgment,  607 
Existence  of  both  state  boards  and  boards 

of  subordinate  political  divisions,  599 
Extent  and  limitations  of  powers,  599 
Hospitals,  606 
Injunction,  602 
Liability  in  tort,  607 
Liability  of  boards,  607 
Liability  of  municipality,  607 
Liberal  construction  in  favor  of  boards,  597 
Malpractice,  607,  608 
Municipal  boards,  598 
Municipal  corporations,  600. 

Liability  of  municipality  for  acts  of  board  of 
health,  607. 
Municipality  not  liable,  608 
Negligence,  608 

Wrongful  appropriation  of  property, 

608 

National  boards  of  health,  597 
Negligence,  607 
Notice,  601 

Necessity  of  notice  by  a  board  before 
proceeding  to  abate  a  nuisance,  604 
Ordinances,   see   infra,    Power  TO  MAKE 

Regulations  and  Ordinances. 
Organizations,  597 
Physicians  and  surgeons,  604,  605 

Discretion  of  board  as  to  amount  of  com- 
pensation, 605 
Liability  for  compensation,  605 
Power  of  health  officer  of  the  board,  605 
Power  of  boards  of  health   to  employ 

professional  aid,  604 
Town  charges,  605 

Where  contracts  of  board  to  be  made  in 

specified  manner,  606 
Where  patient  is  able  to  pay  for  services, 

605. 

Police  power,  597 

Power  to  make  regulations  and  ordinances,  599 

Employment  of  physicians ,  see  infra. 
Physicians  and  Surgeons. 

Implied  power,  600 

Municipal  corporations,  600 

Must  be  confined  to  sanitary  and  police 
regulations,  600 

Must  be  reasonable,  600 

Must  not  be  inconsistent  with  the  con- 
stitution and  laws  of  the  state,  600 

Nuisances,  see  infra.  Abatement  of 
Nuisances. 


1131 


Volume  IV. 


Boards  of  Health. 


INDEX. 


Bonds. 


BOARDS  OF  HEAIiTH,  cont'd. 
Power  to  make  regulations,  etc.,  cont'd. 
Power  conferred  by  the  legislature,  599 

Public  regulations,  601 

Quarantine  officers,  600 

Quarantine  regulations,  606 
Private  residences,  606 
Quarantine,  600 
Quarantine  regulations,  606 

Authority  to  isolate  persons  does  not 
authorize  board  to  take  possession  of 
private  houses,  606 
Regulations,  see  infra,  Power  to  Make 

Regulations  and  Ordinances. 
Sanitary  district,  599 
Stable,  603 
State  boards,  598 
Summary  proceedings,  601 
Torts,  607 
Ultra  vires  acts,  602 
United  States,  597 

BOAT,  609 

Barge,  609 
Canal  boat,  610 
Maritime  lien,  610 
Whether  a  vessel,  609 

Whether  steamboat  is  within  the  term,  609 

BODILY. 

Bodily  lien,  611 

BODILY  HARM,  611 

BODY,  611 

Body  of  the  county,  612 
Indictment  for  homicide,  6ll 

BODY  OP  THE  COUNTY: 

Jury  and  jury  trial,  612 

BODY  OP  WATER,  6l2 

BOGUS,  613 

BOHEA. 

Revenue  laws,  613  " 

"BOHEMIAN  OATS  NOTES,"  192 

BOILER,  614 

Inspection,  614 

BOILER  INSURANCE,  614 
BOILING,  614 
BOLT,  614 
BOMBAZINE,  615 

BONA,  615 

Bona  et  catalla,  615 
Bona  fide  agreement,  615 
Bona  fide  debt,  615 

Bona  fide  holder  (see  also  BILLS  OF  EX- 
CHANGE and  Promissory  Notes),  615 
Bona  fide  mistake,  616 
Bona  fide  paid,  616 
Bona  fide  possessor,  616 
Bona  fide  purchaser,  615 
Bona  fide  traveler,  615 
Bona  m obi la.  615 
Foods,  biens,  "bona,"  615 

BONA   FIDES,  see   Bills  of  EXCHANGE 

and  Promissory  Notes. 

BONDED  WAREHOUSE,  61 7 

I 


BONDS,  618 
Bonds,  see  Bottomry  and  Respondentia. 

See  generally  Bills  of  Exchange  and 

Promissory  Notes. 
Acceptance  : 

Necessity  of  acceptance  by  obligee,  624 
Repudiation,  624 
Time  of  acceptance,  624 
Act  of  God,  686 
Acts  done  colore  officii,  679 
Agency,  638 

Authority  executed,  637,  638 

Execution  by  agent,  622 
Aliens  : 

Obligee,  642 
Assignment,  648 

Assignment  of  a  debt  for  which  a  bond  is 
security,  648 

Assignment  recognized  in  equity,  648 

Conditional  bond  not  assignable  at  com* 
mon  law,  648 

Rights  of  assignee,  648 
Attachment  : 

Wrongful  attachment  as  duress,  628 
Attorney  and  client  : 

Attorneys  as  obligors  and  sureties,  634 
Attorneys,  634 

Bail  and  recognizance  in  criminal  easel : 

Infants,  627 

Validity  of  voluntary  bond  unauthorized 
by  statute,  630 
Bail  in  civil  cases  : 

Infants,  627 
Banks  and  banking  : 

Cashier's  bond,  688 
Bastardy,  660,  661 

Infants,  627 
Beneficial  obligee,  651 
Beneficial  obligees  in  private  bonds,  653 
Beneficial  obligees  in  public  bonds,  652 
Bill  obligatory,  56 
Bills  of  credit,  62 

Bills  of  exchange  and  promissory  notes  : 

Instruments  payable  in  bonds,  105 
Blanks  : 

Filling  in  name  of  blank,  642 
Bound,  755 

Breach  of  condition,  see  infra,  CoNDITIOH} 

Indemnity  Bonds. 
Building  and  loan  associations  : 

Bonds  of  officers,  1016 
Burden  of  proof : 

Consideration,  674 
Capacity  to  contract  (see  also  infra.  Drunk- 
enness; Infants;  Insanity;  Married 
Women),  625 

By  what  law  governed,  625 

General  rule,  625 
Champerty  and  maintenance,  661 
Change  of  obligee,  648 

Assignment  of  debt  for  which  bond  is 
security,  648 

Assignment  recognized  in  equity,  648 

By  assignment,  648 

By  death,  649 

By  insolvency,  649 

By  termination  of  office,  650 

Conditional  bond  not  assignable  at  com* 
mon  law,  648 

Rights  of  assignee,  648 

Rights  of  beneficiaries,  648 
Compounding  felony,  659 
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BONDS,  cont'd. 

Condition  precedent  to  performance,  691 

In  general,  691 

Performance  prevented  by  obligor,  692 
Substantial  performance,  692 
Waiver,  692 
Conditions  (see  also  infra.  Illegal  Condi- 
tions), 621 
Alternative  conditions,  677 
Assignments,  648 

Breach  of  conditions  (see  also  infra.  Offi- 
cial Conditions),  676 

Act  of  God  as  excusing  performance,  see 
infra.  Act  of  God. 

Alternative  conditions,  677 

Condition  to  pay  money  on  demand, 
677 

Failure  of  performance,  676 
Failure  to  perform  one  of  several  con- 
ditions, 678 
Instances  of  conditions  broken  by  fail- 
ure to  perform,  676 
Instances  of  literal  performance,  678 
Literal  performance  required  at  com- 
mon law,  678 
Nonperformance  excused,  686 
Part  acceptance  after  breach,  687 
Payment  before  action  brought,  679 
Performance  after  breach,  687 
Performance  impossible,  686 
Place  of  performance,  677 
Substantial  performance,  678 
Substantial    performance    held  suffi- 
cient, 678 
Consideration,  665 

Bond    exceeding     statutory  require- 
ments, 668 
Bond  nonconforming  to  statute  admits 

only  of  common-law  remedies,  672 
Bonds  in  judicial  proceedings,  673 
Bonds  in  void  proceedings  valid  when 
based    upon  another  consideration, 
674 

Bonds  of  deputies,  672 

Bond  without  consideration  equivalent 
to  the  voluntary  gift,  665 

Burden  of  proof  and  negative  consid- 
eration, 667 

Creditors  show  want  of  consideration, 
666 

Directory  provisions,  670 

Effect  of  no  consideration,  665 

Excessive  conditions  founded  upon 
sufficient  consideration  outside  of 
the  statutory  considerations,  668 

Excessive  penalty,  669 

Failure  to  comply  with  statute  as  to 
sureties,  668 

Immaterial  nonconformity  with  for- 
mality, 670 

Indemnity  bonds  not  required  by  stat- 
ute, 673 

Instances  of   sufficient  consideration, 

666 

Mere  irregularities  in  judicial  proceed- 
ings not  fatal  to  bond,  674 

Noncompliance  with  statutory  formali- 
ties, 667 

Official  bonds,  671 

Omission  in  execution,  669 

Omission  of  material  condition  vitiates 
the  statutory  consideration,  670 


BONDS,  cont'd. 
Conditions,  cont'd. 
Consideration,  cont'd. 

Omission  of  sureties  to  justify,  670 
Proceedings  coram  non  judice  render 

judicial  bonds  invalid,  674 
Provisions  requiring  official  approval 

of  bonds,  669 
Special  statutory  bond,  672 
Statutory  bond  valid  if  voluntary  and 

another  consideration  exists,  671 
Statutory  bonds,  667 
Statutory  bonds  are  void  for  material 

nonconformity  to  the  statute  if  not 

supported  by  another  consideration, 

670 

Statutory  considerations,  667 
Statutory  declaration  that  bonds  not 

conforming  to  statute  shall  be  valid, 

672 

Unconstitutional  statute  requiring  bond 
is  no  consideration,  667 

Variance  in  time  of  execution,  669 
Defective  condition,  663 
Defects  remedied  according  to  intention, 

663 

Definition,  655 
Discharge,  693 

Distinction  between  defective  and  un- 
lawful conditions,  663 
Effect  of  seal,  see  infra,  SEAL. 
Excuses  for  nonperformance  (see  also  infra. 
Indemnity  Bonds),  686 
Acceptance  of  benefits  as  waiver  of 

performance,  687 
Act  of  court  not  act  of  the  law,  690 
Bond  of  bank  cashier,  688 
Bonds  for  support — absence  of  obli- 
gee, 687 
By  act  of  law,  689 

Change   in   duties   to  De  performed, 

694 

Changing  official  duties,  690 
Condition  rendered  impossible  by  a«t 

of  obligee,  687 
Conditions  precedent  to  performance, 

691 
Death,  686 
Discharge,  693 
In  general,  686 

Imposing    new    duties   upon  official, 

690 

Negligence  of   misfeasance   of  other 

public  officers,  688 
Official  acts  affording  excuse,  690 
Official  bonds,  688 

Official  waiver  of  condition  in  public 

bonds,  688 
Part  acceptance  after  breach,  687 
Performance  after  breach,  687 
Performance   rendered  impossible  by 

obligor  or  his  agent,  686 
Remedy  of  obligee,  686 
Serious  illness,  686 
Waiver  by  party  injured,  689 
Waiver  by  public  agents,  688 
Waiver  of  performance,  687 
Release,  693 
Impossible  conditions,  663 
Bonds  for  support,  687 
Condition  precedent,  691,  692 
Impossible  by  act  of  obligee,  687 
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BONDS,  cont'd. 
Conditions,  cont'd. 

Impossible  conditions,  cont'd. 

Pei  formance  rendered  impossible  by 
obligor  or  his  agent,  686,  687 
Insensibility,  663 
Invalid  conditions,  655 
Parol  conditions,  655 
Partially  invalid  conditions,  676 
Rejecting  insensible  words,  664 
Release,  693 

Supplying  omitted  words,  663 
To  do  unlawful  acts,  656 
Unlawful  conditions,  655 
Conditions  without  consideration,  see  infra, 

Seal. 
Conflict  of  laws  ; 

Capacity  to  contract,  625 
Consideration  (see  also  infra,  Illegal  Con- 
dition) : 
At  law,  675 
Condition,  665 

Bond     exceeding   statutory  require- 
ments, 668 
Bond  nonconforming  to  statute  admits 

only  of  common-law  remedies,  672 
Bonds  in  judicial  proceedings,  673 
Bonds  in  void  proceedings  valid  when 
based  upon  another  consideration, 
674 

Bonds  of  deputies,  672 

Bond  without  consideration  equivalent 
to  the  voluntary  gift,  665 

Burden  of  proof  and  negative  consid- 
eration, 667 

Creditors  show  want  of  consideration, 
666 

Directory  provisions,  670 

Effect  of  no  consideration,  665 

Excessive  conditions  founded  upon 
sufficient  consideration  outside  of 
the  statutory  considerations,  668 

Excessive  penalty,  669 

Failure  to  comply  with  statute  as  to 
sureties,  668 

Immaterial  nonconformity  with  for- 
mality, 670 

Indemnity  bonds  not  required  by 
statute,  673 

Instances  of  insufficient  consideration, 
666 

Instances  of  sufficient  consideration, 

666 

Mere  irregularities  in  judicial  pro- 
ceedings not  fatal  to  bond,  674 

Noncompliance  with  statutory  formal- 
ities, 667 

Official  bonds,  671 

Omission  of  material  condition  vitiates 

the  statutory  consideration,  670 
Omission  of  sureties  to  justify,  670 
Omissions  in  execution,  669 
Proceedings  coram  non  judice  render 

judicial  bonds  invalid,  674 
Provisions  requiring  official  approval 

of  bonds, 669 
Special  statutory  bond,  672 
Statutory  bonds,  667 
Statutory  bond  valid  if  voluntary  and 

another  consideration  exists,  671 
Statutory  bonds  are  void  for  material 

nonconformity  to  the  statute  if  not 
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BONOS,  cont'd. 

Consideration,  cont'd. 
Condition,  cont'd. 

supported  by  another  consideration, 

670 

Statutory  considerations,  667 
Statutory  declaration  that  bonds  not 
conforming  to  statute  shall  be  valid, 
672 

Unconstitutional     statute  requiring 

bond  is  no  consideration,  667 
Variance  in  time  of  execution,  669 
Effect  of  failure,  675 
Effect  of  seal,  see  infra,  Seal. 
Examples,  675,  676 
Immoral  consideration,  657,  659,  661 
In  equity,  675 
Construction  : 

Rejecting  insensible  words,  664 
Supplying  omitted  words,  663 
Contracts,  see  infra,  CAPACITY  TO  CON- 
TRACT. 
Corporations,  635 

Corporate  name,  635 
Corporation  as  obligor,  635 
Illegal  condition,  658 
Illegal  consideration,  662 
Obligee,  642 
Creditors,  see  infra,  Fraud  of  Creditors, 
Date,  624 
Death,  686 

Change  of  obligee  by  death,  649 
De  facto  officer,  662 
Definition,  620 

Common  and  general  sense,  621 
Condition,  655 
Technical  sense,  620 
Delivery  : 

Acceptance  by  obligee  necessary,  624 
Bond  signed  on  Sunday,  624 
Date  of  delivery,  624 

Delivery  by  sureties  to  principal  obligor, 

624 

Delivery  need  not  be  to  obligee  person- 
ally, 623 
Delivery  to  a  stranger,  623 
Escrow,  623 
Illustrations,  622 
Implied,  622 

Instrument  must  pass  beyond  obligor's 

power,  622 
Intention  of  acceptance,  624 
Necessity  of  delivery,  622 
Partnership,  623 

Possession  prima  facie  evidence  of  deliv- 
ery, 624 
Question  one  of  intention,  622 
Time  of  acceptance,  624 
Unauthorized  delivery,  623 
What  constitutes  delivery,  622 
Demand  : 

Condition  to    pay  money  on  demand, 

677 

Deputies,  672 

Description  of  obligee,  see  infra,  Obligee. 
Divorce,  625 
Drunkenness,  627 

Excessive  drunkenness  at  time  of  execu- 
tion, 627 

Incapacity  from  intoxication  a  question 

of  fact,  627 
Not  void  but  voidable,  627 
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BONDS,  cont'd. 
Duress,  627 

Duress  of  co-obligor,  627 
Duress  of  goods,  628 
Duress  of  persons,  628 
Duress  per  minas,  628 
Extortion  colore  officii,  628 

Bonds  given  to  United  States,  630 

Criminal  cases,  630. 

General  rule,  628 

Joint  obligors,  629 

Separable  conditions,  630 

Voluntary  bonds,  629 
General  rule,  627 
Putting  in  fear  generally,  628 
Threats  of  imprisonment,  628 
Threats  of  prosecution,  628 
Unlawful  restraint,  628 
Wrongful  attachment,  628 
Escape,  660,  661 
Escrow,  623,  624 
Estoppel,  687 

Excuses  for  nonperformance  of  conditions, 

see  infra,  Conditions. 
Execution,  621,  662 

Failure  to  perfect  execution,  660 
Statutory  bonds,  669,  670 
Executors  and  administrators,  649 
Extortion  : 

Validity  of  bond  extorted  colore  officii,  628 
Examples,  628,  629 
Invalid,  268 
Joint  obligors,  629 
Separable  conditions,  630 
Voluntary  bonds.  629 
Voluntary  bonds  in  criminal  cases,  630 
Failure  of  performance,  see  infra,  CONDI- 
TIONS. 
Forgery,  659 
Fraud,  631 

Common-law  rule,  631 
Fraud  affecting  the  execution  of  a  bond, 
632 

Fraud  of  one  other  than  obligee,  634 

Fraud  of  third  party,  634 

Fraudulent  representations  affecting  con- 
sideration, 632 

Statutory  modifications,  634 
Fraud  of  creditors  : 

Want  of  consideration,  666 
Freedojn  of  will,  see  also  infra,  Duress  ; 

Fraud. 
Gambling  contracts,  660 
Gifts  : 

Proper  subjects  of  gifts,  665 
Husband   and   wife    (see   infra.  Married 
Women)  : 

Wife  as  obligee  of  husband's  bond  or 

vice  versa,  641 
Illegal  conditions,  655 

A  condition  for  the  performance  of  an 

unlawful  act,  656 
Acts  made  illegal  by  statute,  658. 
Acts  mala  in  se  and  mala  prohibita,  656 
Aiding  in  defrauding  creditors,  660 
Aiding  rebellion,  659 
Appointing  to  office  for  pay,  660 
Bastardy,  660,  661 

Bonds  in  consideration  of  a  prior  illegal 

agreement,  661 
Breach  of  official  duty,  660 
Breach  of  public  duty,  659 


BONDS,  cont'd. 

Illegal  conditions,  cont'd. 

Champerty  and  maintenance,  661 
Compounding  felonies,  659 
Condition  to  do  something  in  considera- 
of  an  unlawful  act  to  be  performed  by 
obligee,  659 
Contrary  to  statutory  provisions,  658 
Escape,  661 

Examples  of  conditions  held  legal  and 

binding,  658 
Failure  to  perfect  execution,  660 
Forgery,  659 

Fraudulent  consideration,  660 
Gambling,  660 
Illicit  cohabitation,  659-661 
Indemnifying  innocent  holder  of  illegal 
note,  661 

Indemnity  against  unlawful  acts,  660 
In  general,  655 

Instances  of  illegal  conditions  avoiding 

bonds,  657. 
In  violation  of  common  law,  656 
Lotteries,  660 

Noncompliance  with  purely  directory  pro- 
visions not  illegal,  659 
Permitting  an  escape,  660 
Procurement  of  marriage,  657 
Promotion  of  immorality,  657 
Restraint  of  marriage,  657 
Restraint  of  trade,  656 
Reward  for  past  unlawful  acts,  662 
Secret  business,  656 

Unauthorized  acts  of  de  facto  officer,  662 
Unauthorized  business  of  corporations, 
658 

Unauthorized  corporate  acts,  662 
Unauthorized  official  acts,  662 
Usury,  660 

Withholding    opposition   to  insolvency 
proceedings,  660 
Illness,  686 

Immoral  consideration,  657,  659,  661 
Impossible  conditions,  663 

Bonds  for  support,  687 
Condition  precedent,  691,  692 
Impossible  by  act  of  obligee,  687 
Performance  rendered  impossible  by  ob- 
ligor or  nis  agent,  686,  687 
Indemnity  bonds,  694 

Actual  damnification  held  necessary,  698 
Amount  recoverable,  699 
Beneficial  obligee,  651 
Breach  of  condition,  694,  695 
Condition  to  pay  the  costs,  697 
Contingency  specified  in  the  bond,  696 
Definition,  694 

Distinction  between  condition  to  indem- 
nify and  condition  to  do  a  specific 
thing,  695 

Events  causing  breach  of  condition  to  in- 
demnify, 695 
Events  held  not  breaches  of  condition, 

696 

Indemnity  against  a  mortgage,  697 
Indemnity  bond  to  nominal  obligee,  651 
In  general,  694 

Injunction  against  loss  by  judgment,  697 
Injunction  bond,  697 
Judgment  by  default,  697 
Maturity  of  claim  bond,  696 
Maturity  of  indebtedness,  696 
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BONOS,  cont'd. 

Indoninity  bonds,  cont'd. 

Nature  and  extent  of  the  indemnity,  694 

No  specific  contingency,  695 

When  breach  of  condition  occurs,  695 
Infants  : 

Bail  bond,  626,  627 

Bastardy  bond,  627 

Bond  required  by  law,  626 

Capacity  to  make  bond  in  general,  626 

Confirmation,  626 

Infant  as  obligee,  642 

Necessary,  626 
Insanity,  627 

Obligee.  642 
Insensibility,  663 
Insolvency,  649 
Interest,  701 
Joint  obligee,  654 
Joint  obligors,  638 

Differences  between  joint  and  joint  and 
several  liability,  638 

Duress,  627 

Indication  of  several  liability,  641 
Moral  obligation  to  pay,  639 
Partnership  bonds  to  secure  partnership 

debts,  639 
Pre-existing  several  debt,  639 
Rule  as  to  survivorship  of  liability  in 

joint  bonds  repealed  by  statute,  640 
Rule  at  law,  638 
Rule  in  equity,  639 

Several    bond   jointly   subscribed  held 
joint  and  several,  640 

Statutory  bond  made  joint  unless  other- 
wise expressed,  640 

Sureties  in  joint  and  several  bonds,  640 

Sureties  in  joint  bonds,  639 

Waiver  of  several  liability  by  obtaining 
a  joint  judgment,  640 

Whether  bond  is  joint  or  several,  a  ques- 
tion of  intention,  638 

Whether  liability  is  joint  or  joint  and 
several,  638 

Whether  several  or  joint,  640 

Words  of  severalty  necessary,  638 

Words    of     severalty    with    words  of 
joinder,  641 
Judicial  proceedings  (see  also  infra,  OFFICIAL 
Bond  ;  Statutory  Bonds),  672 

Consideration,  673 

Failure  to  conform  with  statute,  673 

Mere  irregularities,  674 
Liquidated  damages,  698,  699 
Lotteries,  660 

Married  women  (see  infra,  HUSBAND  AND 

Wife): 

Bond  of  a  feme  covert  is  void,  625 
Divorce,  625 

Married  women  as  obligees,  642 
Separate  estate,  626 
Statutes,  626 
Mistake  in  name  of  obligee,  see  infra,  OBLI- 
GEE. 

Municipal  corporations : 

Officers,  683 
Name  of  obligee,  643,  644 
Name  of  obligor,  624 
Necessaries,  626,  627 
Obligation,  698 

Bond  without  obligation  a  nullity,  693 

Excessive  penalty,  698 
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BONDS,  cont'd. 
Obligation,  cont'd. 

Liability  in  bonds  for  security,  699 
Liability  in  bonds  of  indemnity,  699 
Liability  in  common-law  bonds,  698 
Statutory  penalty,  698 
Supplying  omissions,  698 
Obligee  (see  also  infra,  'Change  of  Obli- 
gee; Joint  Obligee),  641 
Aliens,  642 

Apparent  intention  of  statute  as  to  obli- 
gee, 647 
Beneficial  obligee,  651,  652 
Bond  required  by  statute  and  obligee  not 

pointed  out,  647 
Bonds  for  the  benefit   of  third  party, 
653 

Contractual  capacity  not  essential,  642 
Corporations,  642 
Designation  by  description,  644 
Filling  blanks  after  delivery,  642 
General  characteristics,  641 
Identity  must  appear,  642 
Infants,  642 
In  private  bonds,  653 
Insanity,  642 

Instances   of   incomplete  and  partially 

erroneous  descriptions  upheld,  643 
Joint  obligee,  654 
Married  women,  642 

Mistake  in  name  of  obligee  does  not  bar 

recovery,  644 
Mistaken  designation,  644 
Nominal  obligee,  trustee  for  person  actu- 
ally damnified,  646 
Obligee  different  from  that  described  by 
law,  645 

Obligee  must  appear  in  the  obligation, 

643 

Obligee  must  be  a  person,  642 
Official  bond,  645,  648 
Omission  of  part  of  the  name,  644 
Parol  evidence  to  show  mistake  in  name, 
645 

Partial  designation,  643 
Partnership,  644 
Reformation  of  instrument,  645 
Replevin  bond,  647 
Statutory  designation,  645 
Statutory  obligee    where   provision  is 

mandatory,  647 
Surplusage,  644 

There  must  be  an  obligee  distinct  from 

the  obligor,  641 
United  States,  642 

Where  obligation  and  condition  not  dis- 
tinguishable, 643 
Obligor  (see  also  infra,  Capacity  to  Con- 
tract; Corporations;  Duress;  Fraud; 
Partnership),  624 
Authority  under  seal,  637,  638 
In  general,  624 
Mistake  in  name,  625 
Name  of  obligor  need   not  appear  in 

body  of  bond, 624 
Special  authorization,  637 
Special  limitations,  63a 
Attorneys,  634 
Freeholders,  635 

Officers  of  quasi  public  institutions,  635 

Public  officers,  635 
Statutory  requirements,  634 
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BONDS,  cont'd. 

Officers  and  agents  of  private  corporations, 

683 

Official  bonds  (see  infra.  Statutory  Bonds): 
Abrogating  old  duties,  691 
Acts  done  colore  officii,  679 
Beneficial  obligees,  652 
Beneficiary  must  have  a  direct  interest 

in  the  performance  of  public  duty,  653 
Bonds  of  government  contractors,  652 
Bonds  of  officers  appointed  to  perform 

trust  duties,  684 
Breach  of  condition,  679 
Building  contractor's  bond,  685 
Change  in  the  duty  to  be  performed,  694 
Change  of  duties  in  degree  only,  691 
Changing  official  duties  by  statute,  690 
Clerk  of  court's  bond,  684 
Colorable  jurisdiction,  674 
Condition  for  the  performance  of  public 

duties,  681 
Condition  to  perform  separate  contract, 

685 

Condition  to   receive  and   account  for 
funds,  680 

Consent  of  the  nominal  obligee  to  suit 

by  the  beneficiary,  652 
Consideration,  671 
County  treasurer's  bond,  684 
De  facto  officer,  662 
Deputy,  672 

Extension  of  time  to  collect  or  pay  over 

moneys,  680 
Filling  another  office  temporarily,  684 
Funds  received  during  term  of  bond,  680 
Government  contractors,  652 
Imposing  new  duties,  690 
Indeterminate  beneficiaries,  652 
Instances  of  public  duties,  681 
Intention  to  become  insurer  manifested, 

680 

In  void  proceedings  valid  when  based 

upon  another  consideration,  674 
Mandatory  provisions,  647 
Nominal  obligee,  trustee  for  person  acta* 

ally  damnified,  646 
Nonconformity  with  statute,  671 
Obligee  different  from  that  designated 

by  law,  645 
Officer  of  quasi  public  corporation,  683 
Officials  held  insurers  of  public  funds, 

680 

Officials  held  not  insurers  of  public  funds, 

680 

Penalty,  698-700 
Performance  of  condition,  679 
Proceedings   coram    non  judice  render 

judicial  bonds  invalid,  674 
Public   bonds  founded   primarily  upon 

contract,  652 
Quasi  public  duties,  682 
Separate  duties,  684  • 
Sheriff's  bond,  646 
Statute  not  designating  obligee,  647 
Successive  bonds,  694 
Termination  of  office,  650 

Bond  not  authorized  by  law,  650 

Official  designation  does  not  affect  per- 
sonal rights,  650 

Succession,  650 

Successor  in  office  the  obligee  by  suc- 
cession, 650 


BONDS,  cont'd. 

Official  bonds,  cont'd. 

Termination  of  office,  cont'd. 

Unauthorized  bonds  upon  the  death  of 

the  official  obligee,  650 
Unauthorized  bonds  upon  the  termina- 
tion of  office,  650 
Who  is  the  proper  obligee  where  no 
successor,  651 
Term  of  office  which  bond  covers,  679 
Turning  over  funds  to  officer  not  author- 
ized to  receive,  680 
Turning  over  funds  to  successor,  680 
Unavoidable  loss  of  funds,  680 
Valid  if  voluntary  and  another  consider- 
ation exists,  671 
Waiver  of  condition  in  public  bonds,  688 
Parol  evidence  : 

Name  of  obligee,  645 
Partnership,  635-649 

Agents  of  partnership,  637 

As  extinguishment  of  simple  partnership 

debt,  636 
Authority  under  seal,  636 
Binding  upon  partner  executing,  636 
Delivery,  623 

Implied  power  of  partner,  635 
Obligee,  644 

Old  common-law  rule,  636 

Parol  authority  to  execute,  637 

Partnership  as  obligor,  635 

Presumption  of  authority,  637 

Ratification  by  parol,  637 

Unauthorized  bond  of  one  partner,  635 
Penal  bill,  49 
Penalties,  621 
Penalty,  698 

Extent  of  liability,  701 

Intention  of  parties  as  to  liquidated  dam- 
ages, 699 

Liability,  698 

Liquidated  damages,  699 

Several  stipulations,  699 

Statutory  bonds,  700 
Performance,  see  infra,  CONDITIONS. 
Public  officers  (see  infra,  Official  Bonds), 
634 

Illegal  consideration,  660-662 

Public  officers  as  obligors  and  sureties, 

634 

Unauthorized  illegal  act  as  consideration 

for  condition  in  bond,  662 
Validity  of  bond  extorted  colore  officii,  628 
Examples,  628,  629 
Invalid,  628 
Joint  obligors,  629 
Separable  conditions,  630 
Voluntary  bonds,  629 
Voluntary  bonds  in  criminal  cases,  630 
Questions  of  law  and  fact : 

Drunkenness,  627 
Ratification,  637,  638 
Recording  acts,  669 
Beformation  of  instrument : 

Obligee,  645 
Release,  693 
Restraint  of  trade,  666 
Scope  of  title,  621 
Seal  : 
Effect  of  seal,  664 

A  seal  raises  a  prima  facie  presumption 
of  consideration,  664 
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BONDS,  cont'd. 
Seal,  cont'd. 

Effect  of  seal,  cont'd. 
At  law,  664 

Conclusively  imports  a  sufficient  con- 
sideration, 664 
In  equity,  665 

Statute  permitting  want  of  considera- 
tion to  be  pleaded,  664 
Where  seals  have  been  abolished  by 
statute,  664 
Essence  of  a  bond,  621 
Necessity  of  authority  under  seal,  637, 
63S 

Partnership,  636 

Place  of  seal,  621 
Separate  property  of  married  women,  626 
Sheriffs  : 

Sheriff's  bond,  689 
Sickness,  686 
Signature,  621 

Manner  and  form,  621 

Place  of  signature,  621 

Subscription,  621 
Single  bill,  49 
Specialty,  620 

Statutory    bonds :    see     infra,  Official 

Bonds. 

Bonds  exceeding  statutory  requirements, 

668 

Bonds  in  judicial  proceedings,  673 
Bonds  in  void  proceedings  valid  when 

based    upon    another  consideration, 

674 

Bonds  not  conforming  to  statute  admit 
only  of  common-law  remedies,  672 

Bonds  of  indemnity  not  required  by  stat- 
ute, 673 

Bonds  to  procure  the  enforcement  of 
void  process,  674 

Colorable  jurisdiction,  674 

Consideration,  667 

Consideration  for  official  bonds,  671 

Excessive  conditions  founded  upon  con- 
sideration outside  of  the  statutory  con- 
sideration, 668 

Excessive  penalty,  669 

Failure  to  record,  669 

Immaterial  nonconformity  does  not  in- 
validate, 670 

Invalid  if  it  does  not  conform  to  statu- 
tory requirements  as  to  parties,  668 

Mere  irregularities,  674 

Noncompliance  with  statutory  formali- 
ties, 667 

Official  bonds,  671 

Omission  of  material  condition,  670 

Omission  of  sureties  to  justify,  670 

Omissions  in  execution,  669 

Partially  invalid  condition,  676 

Penalty,  698-700 

Performance  of  condition,  679 
•  Proceedings  coram  non  judice  render  judi- 
cial bonds  invalid,  674 

Provisions  requiring  official  approval  of 
bonds,  669 

Requirements  as  to  sureties,  668 

Special  statutory  bonds,  672 

Statutory  declaration  that  nonconforming 
bond  shall  be  valid,  672 

Unconstitutional  statute,  667 

Variance  in  time  of  execution,  669 

I 


BONDS,  cont'd. 

Statutory  bonds,  cont'd. 

Void  for  material  nonconformity  to  the 
statute  if  not  supported   by  another 
consideration,  670 
Voluntary  bonds,  671 

Waiver  of  condition  in  public  bonds,  688 
What  consideration  necessary,  667 

Subscription,  621 

Sunday  : 

Delivery  of  bond  signed  on  Sunday,  634 
Suretyship,  668-670 
Infants,  627 

Sureties  in  joint  bonds,  639,  640 
Survivorship,  638 
Term  of  office,  679 
Threats,  628 
Trust,  684 
United  States,  630 

Obligee,  642 
Usury,  660 

Waiver  of  performance,  687 

Acceptance  of  benefits,  687 
By  estoppel,  687 
Official  bonds,  688 

Official  waiver  of  condition  in  public 

bonds,  688 
Part  acceptance  after  breach,  687 
Performance  after  breach,  687 
Working  contracts  : 

Building  contractor's  bond,  685 

BONDSMAN,  701 

BONE,  701 

BONNET,  701 

BONUM  VACANS,  701 

BONUS,  701,  1067 

Building  and  loan  associations,  703 

Price,  702 
Railroads,  701 

Tax  distinguished  from,  702 
Usury,  703 

BOOK,  703 

Book  accounts,  704 
Book  debts,  705 
Chart,  704 
Copyright,  703 
Documentary  evidence,  705 
Libel  and  slander,  703 
Newspaper,  704 
Obscenity,  704 

BOOKKEEPING,  704 

BOOKSELLER,  706 

Libel  and  slander,  706 

BOOM,  706,  707 
BOOM  AGE,  706 

BOOM  COMPANIES,  707 

Admiralty,  708 

Authority  of  legislature  with  respect  to  boom 

companies,  708 
Boom  entirely  obstructing  navigation, 709. 
Condemnation  of  land,  708 
Constitutional    provisions   that  stream 

shall  be  "  forever  free,"  709 
Grant  of  exclusive  privileges,  709 
Improvement  of  streams,  708 
Legislature  to  balance  benefits  against 

hindrance  to  navigation,  709 
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BOOM  COMPANIES,  cont'd. 

Authority  of  legislature,  etc. ,  cont'd. 

Overflowing  lands  along   the   bank  of 

stream,  708 
Police  powers,  708 
Riparian  owners,  708 
State  boundary  streams,  709 
Statutory  authority  to  run  logs  of  non- 
consenting  owner,  716 
Tolls,  708 

Use  of  banks  without  compensation,  708 
Authority  to  drive  logs  of  nonconsenting 

owners,  716 
Bailment,  717 

Blockading  streams,  710,  711 
Boom,  706,  707 
Boomage,  706 
Booming  facilities,  706 
Common  carriers,  717 
Compensation,  714 

Accrual  of  the  rights  to  demand  charges, 
714 

Authority  to  drive  logs  of  third  persons, 
716 

Charter  rights,  714 
Lien  for  charges,  715 

Lien  for  driving  logs  of  nonconsenting 
owners,  716 

Regulation  of  charges,  715 

Statutory  authority  to  run  logs  of  non- 
consenting  owner,  716 

Waiver  of  lien,  716 

When  right  to  compensation  attaches, 
717 

Consolidation,  708 

Constitutional  law,  see  infra,  AUTHORITY  OF 

Legislature. 
Contributory  negligence,  718 
Dams,  714 

Degree  of  care  required,  717 

Diverting  or  retarding  streams  for  purposes 

of  floatage,  713 
Duties,  717,  718 

Easement  of  private  persons,  709 
Easements,  709 
Eminent  domain,  708 

Authority  of  legislature  to  empower  com- 
pany to  condemn  land,  708 

Use  of  banks  without  compensation,  708 
Exclusive  privileges,  709-711 
Floods,  see  infra,  Riparian  Rights. 
Improvements,  708-713 
Jurisdiction,  708 
Liability,  717 

As  common  carriers,  717 

As  insurers,  717 

Contract  as  bailment  for  hire,  717 

Contributory  negligence,  718 

Duty  as  to  receiving  and  driving  logs 
tendered,  718 

Negligence  of  independent  contractor,  718 
Liens,  715,  716 
Mills,  713 

Nature  and  general  character,  707 
Navigable  waters,  708 

Erecting  stone  pier  in  navigable  river, 
710 

Interference  with  navigation,  713 
Obstructing  navigable  waters,  709 

Authority  of  legislature,  709 

Charter  restrictions,  710 

Entirely  obstructing  navigation,  709 


BOOM  COMPANIES,  cont'd. 
Navigable  waters,  cont'd. 

Obstructing  navigable  waters,  cont'd. 

Injury  to  navigable  capacity  of  stream, 
711 

Needlessly  obstructing  stream,  711 
Rights  of  the  companies  in  general,  710 
Streams  may  be  used  for  floating  logs 

just  as  they  may  be  used  for  vessels, 

710 

Use  of  stream  not  paramount,  710 
Negligence,  717,  718 
Police  powers,  708 
Quasi  public  character,  707 
Rafts.  710 

Bights  of  boom  companies,  709 

Charter  provision,  710 

Erecting  stone  pier  in  navigable  river,  710 

Liability  for  delay  of  rafts,  710 
Rights  of  the  public,  709 
Biparian  rights,  709 

Flooding  from  jams,  712 

Flooding  lands,  708-711 

Interfering  with  riparian  rights,  714 

Material  injury  to  adjacent  lands  from 
properly  constructed  booms,  712 

Reasonableness  of  the  place,  time,  and 
manner  of  mooring,  712 

Right  to  use  banks  of  stream,  708-712 

Sudden  freshet,  713 

Works  improperly  constructed,  712 
Tolls,  714 
Waiver  of  lien,  716 

BOOMING  FACILITIES,  706 

BOOTH,  718 

BOOTY,  718 

BORAX,  718 

BORN,  718 

Curtesy,  719 

Death  by  wrongful  act,  719 

BOROUGHS,  721 

Abatement  of  nuisances,  728 
Adjustment  of  liability  of  borough  accru- 
ing prior  to  its  erection,  727 
Annexation  of  territory,  725 
Application  for  incorporation,  722,  724 
Auditors,  729 

Borough  commissioners,  722 
Boundaries,  724 

Annexation  of  territory,  725 

Courses  and  distances,  725 

Description  of  boundaries,  725 

Division  into  wards,  725 

Farming  lands,  724 

In  general,  724 

Two  or  more  distinct  villages,  724 
Bounty  bonds,  727 
Burgess.  728 

Certificate  of  grand  jury,  723 
Change  of  name,  722 
Commissioners,  722-726 
Common  council,  727 
Constable,  729 

Constitutionality  of  special  acts,  722 
Constitutional  law,  722 

Wards,  725 
Construction  of  statutes  of  incorporation, 

723 
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Bottomry  and  Respondentia. 


BOROUGHS,  cont'd. 

Courts,  incorporation  by,  723 

Application  for  incorporation,  723 

Decree  of  incorporation,  724 

Pefect  in  published  notice  of  application, 

724 

Effect  of  failure  to  record  decree  for  in- 
corporation, 724 
Facts  warranting  incorporation,  724 
Notice  of  proceedings  to  incorporate,  724 

Pennsylvania,  723 
Records,  723 

Statutes  construed  strictly,  723 

When  decree  of  incorporation  made,  724 

Creation,  722 

Decree  of  incorporation,  724 
Definition,  721 
Division  into  wards,  725 

Adjournment,  726 

Commissioners,  726 

Constitutionality  of  statutes,  725 

Manner  of  procedure  in  dividing  boroughs 
into  wards,  726 

Report  of  commissioners,  726 

Separate  election  necessary  upon  division 
of  a  borough  into  wards,  728 

Statutes  in  Pennsylvania,  725 
Duties,  726 
Farming  lands,  724 
Fines,  726 

Fines  and  penalties,  726 
Fire  limits,  726 
Governing  bodies,  727 
Grand  jury: 

What  certificate  of  grand  jury  should  set 
forth,  723 
History,  722 

Incorporation,  see  infra,  DECREES. 
Incorporation  by  courts,  723 
Incorporation  of  borough  into  city,  727 
Interstate  commerce,  731 
Jurisdiction  of  suits,  727 
Liabilities,  726 
Name,  722 

Notice  of  application   for  incorporation, 
724 

Nuisances,  728 
Ordinances,  726-728 

Petitioners   for   borough  commissioners, 

722 

Policemen,  729 
Powers,  726 

Record  must  show  performance  of  con- 
ditions, 723 

Record  of  incorporation,  723,  724 

Rural  lands,  724 

Statutes,  727 

Special  acts,  722 

Statutes  of  incorporation  construed  strict- 

iy,  723 

Streets  and  sidewalks,  729 

Liability  for  condition  of  streets,  729 

Notice  of  defects,  730 
Taxation,  730 
Town,  722 
Treasurer,  729 
Ultra  vires,  726 
Village,  722 
Wards,  726 

Adjournment,  726 

Commissioners,  726 

Constitutionality  of  statutes,  725 


BOROUGHS,  cont'd. 
Wards,  cont'd. 

Manner  of   procedure  in  dividing  bor« 

oughs  into  wards,  726 
Report  of  commissioners,  726 
Separate  election  necessary  upon  division 

of  a  borough  into  wards,  728 
Statutes  in  Pennsylvania,  725 
Wooden  buildings,  726 

BOROUGH-ENGLISH,  720 
BOROUGH  OFFICE,  720 
BORROW,  731 

Bills  of  exchange  and  promissory  notes, 

82,  83 

BORROWER,  733 
BOSS,  732 
BOTE,  734 

Commons,  734 

Estovers,  734 
BOTH,  734 
BOTTLE,  735 
BOTTOM,  735 

BOTTOMRY  AND  RESPONDENTIA,  736 

Abandonment  and  total  loss,  747 

Assignments,  738-749 

Average,  747 

Bona  fide  holder,  749 

Burden  of  proof : 

Lender  must  show  necessity,  746 

Shifting  burden  of  proof,  747 
By  the  owner,  740 

Owner  of  cargo,  741 

Purposes  of  hypothecation,  741 

Right  of  owner  to  execute  bond,  740 
Capture,  747 
Cargo,  737-744 

Master's  authority,  744 

Owner  of  cargo,  741 

Owner's  authority,  745 

Respondentia  bonds,  744 

Rights  of  owner  of  cargo,  744 

What  property  bound,  748,  749 

When  master  may  hypothecate  cargo,  744 
Collateral  security,  738 
Conflict  of  laws,  738 
Construction,  737 

Liberal  construction,  737 

Presumption  in  favor  of  validity,  737 
Contract  good  in  part,  bad  in  part,  738 
Definition,  736 

Bottomry  contract,  736 

Respondentia  bonds,  737 
Deviation,  747 
Form  of  agreement,  737 
Freight,  748,  749 
General  average,  747 
Home  port,  740,  741 

Insurable  interest  of  lender  on  bottomry, 

746 
Interest,  748 

Burden  of  proof  on  lender,  746 
Maritime  interest,  740 

Effect  of  ordinary  rate  of  interest,  740 
Not  essential,  740 
Premium  clearly  exorbitant,  740 
Laches,  749 
Lender.  745 

Burden  of  proof  as  to  necessity,  746 
Duties,  745 
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BOTTOMRY,  etc.,  cont'd. 
lender,  cont'd. 

Duty  to  inquire  as  to  the  existence  of  the 

advances,  745 
Good  faith,  746 

Inquiries  as  to  necp-sity  for  particular 

amount,  745 
Insurable  interest,  746 
Lender  chargeable  with  notice  of  facts, 

746 

Lender  need  not  see  to  proper  applica- 
tion of  funds, 746 
Loan  by  agent  of  vessel,  745 
Loan  by  consignee,  745 
Loan  by  owner  of  cargo,  745 
Loan  by  part  owner,  745 
Must  exhibit  account  of  items,  746 
Obligations,  745 
Rights,  745 

Shifting  of  burden  of  proof,  747 
Who  may  loan,  745 
Liens,  739 

Nature  of  the  lien,  749 
What  property  bound,  748 

Bottomry  on  ship  and  freight,  748 

Freight,  748 

In  general,  748 

Ship  and  cargo  property  of  different 

persons,  748 
Ship  and  cargo  property  of  one  owner, 

748 

Where  part  only  of  cargo  hypothecated 
arrives  in  safety,  749 
Marine  risk  essential,  739 
Vaster  of  vessel : 
Bottomry  by  the  master,  741 
Absence  of  necessity,  742 
Acting  under  express  authority,  741 
Advances    on    freight    and  passage 

money,  741 
Any  person  acting  as  master,  741 
Circumstances  not  justifying  hypothe- 
cation, 743 
Communication  with  owner,  742 
Conditions  of   case   should   be  com- 
municated, 742 
Consignee    or  agent   of   owner  with 

funds,  742 
Debt  for  which  ship  is  detained,  743 
Discharging  old  bond,  743 
Foreign  ports,  741 
For  what  purposes  justified,  742 
Freight  money  in  master's  possession, 
741 

Funds  on  owner's  credit,  741 
Home  ports,  741 

Master  having  funds  of  his  own,  741 
Personal  credit  of  master,  742 
Personal  debt  of  owner,  743 
Repairs  of  ship,  743 
Return  home  when  voyage  is  broken 

up.  743 
Right  in  general,  741 
Supplies,  743 

To  prevent  arrest  of  master,  743 
Wages,  743 

When  communication  with  owner  ex- 
cused, 742 
When  funds  of  owner  available,  741 
Bottomry  of  cargo,  744 
Necessity : 

Burden  of  proof,  746 


BOTTOMRY,  etc.,  cont'd. 
Necessity  of  writing,  737 
Parol  evidence,  737,  738 

Payment,  see  infra,   REPAYMENT  OF  AD» 

VANCES. 

Personal  liability  of  owner,  739 
Repairs,  743 

Repayment  of  advances,  747 

Average,  747 
Capture,  747 
Deviation,  747 

Extent  of  owner's  liability,  748 
Fault  or  negligence  of  borrower,  747 
General  average,  747 
Salvage,  747 
Total  loss,  747 

What  considered  as  principal,  748 

What  is  payable,  748 

When  due  and  payable,  747 
Salvage,  747 
Supplies,  743 
Time  of  loan,  744 

Bond    given    after    voyage   was  corn* 
menced,  744 

In  general,  744 

When  advances  made  on  credit  of  owner, 

745 

Total  loss,  747 
Wages,  743 
Waiver,  749 

What  property  bound,  748 
BOUGHT,  749 

BOUGHT  AND  SOLD  NOTES,  751 

Alteration  of  instruments,  754 
Brokers . 

As  to  the  position  of  the  broker  as  agent, 
75 1 

Implied  authority  to  sign  notes,  964 
Definition,  751 
Form,  751 

Immaterial  variance,  753 
Material  variance  between  notes,  753 
Notes  not  the  original  contract,  751 
Retaining  note  may  amount  to  acquiescence 

in  its  terms,  753 
Statute  of  frauds,  752 

Alteration,  754 

Immaterial  variance,  753 

Material  variance  between  notes,  753 

Note  differing  or  imperfect  where  there 
is  no  signed  entry,  753 

Notes  as  evidence  to  satisfy  statute  of 
frauds,  752 

Retaining  note   amounting  to  acquies- 
cence in  its  terms,  753 

Usages,  754 

Where  notes  agree  and  there  is  no  signed 
entry  in  broker's  book,  752 
Usages  and  customs,  754 

BOULEVARD,  754 

BOUND,  754-869 
Bonds,  755 

BOUNDARIES,  786 

Acquiescence,  see  infra,  Estoppel. 

Acquiescence  in  boundaries  erroneously 

marked,  864 
For  period  greater  than  statutory  period 

of  limitation,  863 
For  period  less  than  statutory  period,  864 
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BOUNDARIES,  cont'd. 
f  Acquiesoenee,  cont'd. 

How  acquiescence  operates,  865 

Knowledge  required  to  give  effect  to  ac- 
quiescence, SC5 
Adjoining  surveys,  780 

Agreement  by  adjoining  owners  upon  a 
line,  782 

Boundaries  of  junior  grant,  782 

Controlling  distances,  780 

Courses  and  distances,  787 

Determination  of  lines  of  old  survey 
where  no  monument  is  found,  783 

Excess  in  one  or  both  adjoining  sur- 
veys, 783 

Immaterial  whether  line  is  marked  or  un- 
marked, 781 

The  jury  may  look  to  all  the  calls  in  a 
patent,  782 

Township  boundary  line,  782 

True  line  intended,  not  a  supposed  line, 
781 

Where  line  called  for  is  indefinite,  781 
Admissions,  see  infra,  DECLARATIONS. 
Agreement,  S60 

Courts  reluctant  to  disturb  settled  bound- 
aries, 863 

Erroneous  line  agreed  on  by  mistake, 

862 

Line  fixed  by  surveyors,  862 
Statute  of  frauds,  860 
Where  boundary  is  in  doubt,  860 
;  Where  boundary  is  known  and  not  in 

doubt,  862 
Along,  813 

Along  a  stream,  831 
Along  the  shore,  821 
Ambiguities,  848 
Ancient  deeds,  856 

Explained  by  evidence  of  modern  usage, 
857 

Inadmissibility  in  general,  857 
Apportionment,  867 
Pennsylvania,  868 
United  States  survey,  868 
Vacant  space  between  two  tracts  of  land, 
867 

Where  discrepancy  affects  all  the  lots  in 
a  block,  868 
Arbitration  and  award  : 

As  evidence,  858 
Artificial  boundaries : 

Each  section  independent  of  any  other, 
775 

Government  surveys,  773 

Inaccurate  government  survey,  774 

In  government  survey  the  question  is 
where  the  line  was  originally  run,  not 
where  it  ought  to  have  gone,  774 

Line  must  be  identified,  772 

Marked  lines  next  in  importance  to  nat- 
ural monuments,  771 

Marked  tree,  773 

Meander  lines,  776 

No   monument  erected   by  government 

surveyor,  776 
Object  of  a  resurvey,  775 
Patent  covers  land   actually  surveyed, 

774 

Where  a  line  has  been  marked  only  a 

part  of  the  way,  776 
Whether  government  survey  may  be  cor- 


BOUNDARIES,  cont'd. 
Artificial  boundaries,  cont'd. 

rected  by  survey  of  individual  or  under 

state  statutes,  775 
Artificial  lakes,  836 
Artificial  monuments,  771 

Intersection    of    lines    deemed    to  be 

corners,  779 
Lost  corners  and  monuments,  778 
Marked  lines,  771 

Monuments  subsequently  erected,  777 
Monuments  subsequently  erected  with- 
out notice,  777 
Parol  evidence,  777 
Stakes,  778 

Stakes  mentioned  in  deed,  778 
Subsequent   survey  controlling  stakes, 

778 

When  monuments  conflict  with  plan,  777 

When  stakes  control,  778 
Artificial  watercourse,  832 
Bank  : 

Bank  of  lake,  837 

Bank  of  stream,  830 
Beach,  764 

Bed  of  stream,  829,  830,  832 
Beginning  corner,  762-789 
Between,  805 
Boroughs,  724 

Annexation  of  territory,  725 

Courses  and  distances,  725 

Description  of  boundaries,  725 

Division  into  wards,  725 

Farming  lands,  724 

In  general,  724 

Two  or  more  distinct  villages,  724 

Boundary  as  affected  by  agreement,  ac- 
quiescence, or  estoppel,  859 

By,  805-813 

By  the  line,  814 
By  the  margin,  814 
By  the  shore,  821 
By  the  side,  814 

Calls  must  be  made  to  close,  808 

Canals,  832 

Conflict  between  patent  and  entry,  807 
Construction,  793 

As   to   boundaries   on  private  ways,  see 
infra.  Private  Ways. 

Between,  805 

Block  surreys,  809 

Boundaries  on  highways ,  see  infra,  HIGH- 
WAYS. 
By,  805,  813,  821 
Calls  must  be  made  to  close,  808 
Conflict  between  patent  and  entry,  807 
Conflicting  descriptions,  797-801 
Construction  in  favor  of  the  public,  801 
Construction  most  favorable  to  grantee, 
801 

Continuous  line,  807 

Deflection  of  line,  807 

Description  hopelessly  uncertain,  802 

Disregarding  mistakes,  798 

Extrinsic  evidence,  795 

From,  805 

House  as  boundary,  807 
Id  certum  est  quod  cerium  reddi  potest, 
794 

Intention  of  parties  that  all  the  elements 

be  necessary  to  identification,  799 
Intention  of  the  parties,  793 
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BOUNDARIES,  cont'd. 
Construction,  cont'd. 

No  part  to  be  rejected  if  effect  can  be 

given  to  the  whole,  798 
Overlapping  surveys,  808 
Particular  description  controls  general, 
799 

Particular  description  uncertain  or  ob- 
scure, 799 

Qualification  of  rule  of  construction  in 
favor  of  grantee,  802 

Questions  of  law  and  fact,  809 

Reasonable  construction,  798 

Recitals  controlling  or  qualifying  gen- 
eral description,  801 

Reference  to  lots  by  number,  805 

Reference  to  the  time  when  the  deed  is 
made,  796 

Repugnant  clause,  800 

Repugnant  elements  of  the  description 
rejected,  799 

Shortest  line,  806 

Some  descriptions  true  and  some  false, 
799 

Straight  line,  805 

Where  a  boundary  is  described  as  run- 
ning from  one  point  to  another,  a 
straight  line  is  intended,  805 
Where  course   and  distance  are  not 
specified,  806 
Substitution  of  words,  794 
Supplying  words,  794 

The  most  material  and  certain  descrip- 
tion will  prevail,  800 
To,  805 

Where  deed  refers  to  another  deed  or  to  a 
map,  803 

Acknowledgment  and  registry  of  deed, 
803 

Deed  referring  to  lines  as  laid  down  in 

the  map  or  plat,  803 
Illustrations,  803 

Reference  to  a  plan  controls  metes  and 

bounds,  804 
Reference  to  lots  by  number,  805 
The  general  rule,  803 

Continuous  line,  807 

Contracts,  see  infra,  AGREEMENTS. 

Courses  and  distances  (see  also  infra,  Monu- 
ments; Quantity): 
Artificial  monuments   conflicting  with, 
777. 778 

Beginning  corner,  known  calls  are  not  to 

be  reversed,  789 
Calls  for  adjoining  surveys,  787 
Conflicting  call  for  monuments,  786 
Control  courses,  788 

Control  places  where  monuments  once 
stood,  now  not  identified,  785 

Control  where  monuments  are  called  for 
by  mistake,  784 

Control  where  monuments  are  erroneous, 
784 

Control  where  no  marked  objects  are 

found,  784 
Control  where  no  monuments  are  called 

for,  784 

Courses  control  distances,  788 
Courses  may  be  reversed,  789 
Definition  of  course,  784 
General  rule  as  to  controlling  effect  of 
courses  and  distances,  785 


BOUNDARIES,  cont'd. 
Courses  and  distances,  cont'd. 

How  course  is  ascertained,  784 
Identification  of    uncertain  monument, 
787 

Incidental  call  for  monuments,  786 
Indefinite  calls  for  monuments,  786 
Intention  of  parties  as  to  what  shall  con- 
trol, 786 
Magnetic  variation,  784 
Mistake  in  a  distance  on  one  line  only, 
788 

Northerly,  784 

Preference  as  against  monuments,  760 
Shortest  line,  806 
Southerly,  784 
Straight  line,  805 

Surrounding  circumstances  showing  that 
courses  and  distances  are  more  reli- 
able than  monuments,  786 

Used  to  locate  lost  monuments  and  cor- 
ners, 787 

Variance  between  them  and  monuments, 
765 

When  they  control,  784 
Where  land  is  fully  identified,  788 
Declarations  and  admissions,  851 

Ante  litem  motam,  853 
Calls  in  deeds,  853 

Declarant  must  have  competent  knowl- 
edge, 853 
Declarations  against  interest,  852 
Declarations  of  deceased  persons,  851 
Declarations  of  former  owners,  852 
Erroneous  boundary  line,  853 
Interest,  852 

Limitation  of  rule  as  to  declarations,  853 
Parol  admission  of  former  owner,  854 
Party  formerly  owning  land  in  trust,  853 
Surveyor's  declarations,  852,  853 

Decrees  : 

As  evidence,  857 

Definition,  758 

Artificial  monuments,  771 

Courses  and  distances,  784 

Example  of  natural  boundaries,  758-764 

Natural  boundaries,  764 

Deflecting  line,  807 

Description    (see    also    infra.  Adjoining 
Surveys;     Artificial  Monuments; 
Construction  ;    Courses    and  Dis- 
tances ;  Monuments;  Quantity),  759 
Acts  of  Congress,  759 

As  to  what  description  controls,  see  infra, 

Monuments  ;   Natural  Monuments  ; 

Artificial  Monuments;  Courses  and 

Distances;  Quantity. 
Boundaries    between    monuments  and 

other  elements  of  description,  760-769 
Description  of  land  by  name,  761 
Elements  of  description,  760 
Methods  of  description,  759 
Preference  between  natural  and  artificial 

boundaries,  760 
Relative  value  of  various  elements,  760 
Two  leading  methods  of  description,  759 
When  the  calls  are  false,  mistaken,  or 

repugnant,  761 
Discovery,  840 

Distances,  see  infra.  Courses  and  Dis- 
tances. 
Distress,  841 
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BOUNDARIES,  cont'd. 

Division  fence,  see  infra.  Fences. 
Estimate,  793 

Estoppel  (see  also  infra,  Acquiescence),  865 
Acts  of  parties  or  other  predecessors,  865, 

866 

Adjoining    owners   equally  chargeable 

with  notice,  866 
Estoppel  by  deed,  866 
Examples,  865-868 
In  general,  865 

Knowledge  requisite  to  estoppel,  866 
Mistake  in  survey,  867 
Privity,  867 
Remarking,  866 
Res  adjudicata,  868 
Title  does  not  pass  by  estoppel,  868 
Evidence  (see  also  infra.  General  Repute; 
Hearsay  Evidence): 
Possession,  858 

Preponderance  of  evidence,  858 
Weight  of  evidence,  858 
Evidence  established  : 

Ancient  documents  as  evidence,  855 

Explained    by   evidence    of  modern 

usage,  857 
Inadmissibility  in  general,  857 
Evidence  to  establish,  847  855, 
Award  of  arbitrators,  858 
Best  evidence,  847 

Declarations  and  admissions,  see  infra. 

Declarations. 
Decrees,  857 
Field  notes,  855 

Field  notes  of  surrounding  surveys,  856 
General  repute,  see  infra.  General  Re- 
pute. 

Government  surveys,  855 

Hearsay  evidence,   see   infra,  HEARSAY 

Evidence. 
Judgments,  857 
Maps,  855 

Maps  in  common  use,  856 
Parol  evidence,  see  infra,   PAROL  EVI- 
DENCE. 
Plats,  855 

Private  surveys,  856 
Verdicts,  857 
Fences,  817 

Division  fence  is  joint  property,  818 
Line  fence  running  along  true  boundary 

intended,  817 
Presumption  as  to  character  of  fence  in- 
tended, 817 
State  laws  as  to  division  fences,  817 
Where  more  than  one  half  of  fence  is  on 
one  person's  land,  818 
Flats,  820 
Fraud  : 

Jurisdiction  of  chancery,  840 
Frauds,  statute  of,  759 

Agreement  where  boundary  is  in  doubt, 

860 

Agreement  where  boundary  is  known  and 

not  in  doubt,  862 
Necessity  of  proper  boundaries,  759 
No  description  of  boundaries,  759 

From,  805 

General  repute,  854 

Contradicting  record  evidence,  855 

In  the  United  States,  854 

Mere  rumor  of  local  opinion,  854 
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BOUNDARIES,  cont'd. 
General  repute,  cont'd. 

Opinion  of  whole  community  and  not  of 

individuals,  854 
Requisites  of  such  evidence,  854 
Traditionary  or   derived    from  ancient 
sources,  854 
Government    surveys,    see    infra,  PUBLIC 
Lands. 

Hearsay  evidence  (see  also  infra.  General 
Repute),  850 
Boundaries  in  exceptional  cases,  850 
Declarations  and  admissions,  851 
General  repute,  854 
In  general,  850 

Party  testifying  must  have  some  means 

of  knowing  the  fact,  851 
Private  boundaries,  851 
Public  rights,  850 
Rule  in  England,  850 
Rule  in  the  United  States,  850 
Where  no  better  evidence  is  procurable, 

850 

High-water  mark,  818-825 

Highways  (see  also  Private  Ways),  809 

Boundary  at  centre  of  highway,  812 

Boundary  at  side  of  highway,  812 

Boundary  by  highway,  813 

Boundary  on  highway,  813 

By  the  line,  814 

By  the  margin,  814 

By  the  side,  814 

Grantee  of  a  conveyance  excluding  the 

soil  of  the  street  cannot  extend  the 

boundary,  817 
Highways  as  open,  not  as  platted,  815 
Highways  vested  in  public,  812 
Highway  indefinite,  817 
Ownership  of  waste  land  and  trees  along 

roadside,  8ir 
Presumption  as  to  extent  of  ownership, 

809 

Presumption  of  ownership  rebuttable,  8lt 

Running  along  highway,  813 
To,  814 
Upon,  814 

When  public  have  easement  only,  813 
House  as  boundary,  807 
Identification  of  boundary,  868 
Intersection  of  lines,  780 
Judgments  : 

As  evidence,  858 
Jurisdiction  : 

At  law,  838 

Commissioners  to  set   out  boundaries, 

838 

Distress  for  rent,  841 
Equitable  jurisdiction,  843 
Fraud,  840 

Incorporeal  hereditaments,  839 

In  equity,  839 

Interstate  boundaries,  838 

Justices  of  the  peace,  839 

Landlord  and  tenant,  841 

Lands  in  foreign  countries,  839 

Limitations  of  jurisdiction  at  law,  838 

Multiplicity  of  suits,  841 

Necessity  for  equitable  jurisdiction,  839- 

Neglect  of  duty  founded  on  peculiar  re- 
lationship, 841 

Plaintiff  must  show  that  resort  to  equity 
is  necessary,  841 
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BOUNDARIES,  cont'd.  ] 
Jurisdiction,  cont'd. 

Plaintiff  must  show  title  to  defendant, 842 

Right  of  discovery,  840 
Justice  of  the  peace  : 

Jurisdiction,  839 
Lakes  and  ponds,  764-832 

Artifical  lake  or  pond,  836 

Boundary  at  bank  of  lake,  837 

Conversion  of  a  fresh-water  lake  or  pond 
into  a  salt  one,  837 

General  rule,  832 

Great  lakes,  835 

Meander  lines  on  nonnavigable  lakes, 
835 

Natural  lake  or  pond,  833 
Natural  lake  or  pond  raised  or  lowered, 
837 

Nonnavigable  lake  or  pond,  834 
Side   lines   on   foreshore   of  navigable 
lakes,  837 

Landlord  and  tenant : 
Jurisdiction,  -841 

Limitation  of  actions,  863 

Line,  814 

Lost  corners  and  monuments,  778,  887 

Parol  evidence,  850 
Low-water  mark,  819-826 
Magnetic  variation,  784 
If  aps  : 

As  evidence,  855 

Deed  referring  to  lines  as  laid  down  in 

map  or  plat,  804 
Reference  to  lots  by  number,  805 
Reference  to  the  plan  controls  metes  and 

bounds,  804 
Street  as  actually  laid  out,  not  as  platted, 
is  the  boundary, 815 
Margin,  814 
Marked  lines,  771 
Meander  line  of  stream,  831 
Meander  lines,  776 

Meander  lines  on  nonnavigable  lakes,  835 
Metes  and  bounds: 

Conveyance  by  metes  and  bounds  carries 
all  the  land  within  them,  763 
Mexican  grants,  792 
Mistake,  866,  867 

Acquiescence  in  boundaries  erroneously 

marked,  864 
Line  agreed  on  by  mistake,  862 
Monuments     (see   also   infra,  Adjoining 
Surveys  ;     Artificial    Monuments  ; 
Courses  and  Distances  ;  Quantity), 
761 

Beginning  corner,  762,  789 
Beginning  corner  as  actually  marked  on 

ground  must  control,  763 
Beginning  corner  of  no  greater  dignity 

than  any  other  corner,  763 
Conflicting  monuments,  761 
Conveyance  by  metes  and  bounds  carries 

all  the  land,  763 
Define,  761 

General  principles,  761 
Intention  of  the  parties,  763 
Lost  corners,  778,  779 
Metes  and  bounds,  763 
Monuments  corresponding  with  courses 

and  distances,  762 
Relative  value  of  natural  and  artificial 

monuments,  760 
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BOUNDARIES,  cont'd. 
Monuments,  cont'd. 

Two  objects — one  of  record,  other  not, 
762 

When    one    monument   coincides  with 
courses  and  distances,  and  the  other 
does  not,  762 
More  or  less,  792 
Natural  boundaries,  758 
Control  other  calls,  764 
Examples,  758,  760,  764 
Failure  to  correspond  with  courses  and 

distances,  760,  764,  765 
Failure  to  correspond  with  quantity  of 

land,  760-765 
Fixed  standard  of  measurement  estab- 
lished by  government,  770 
Lines  called  for  of  doubtful  identity,  769 
Monument  need  not  have  been  seen  by 

the  parties,  767 
Must  be  actually  fixed  monuments,  769 
Natural  and  artificial   monuments  con- 
flict, 770 

Natural  boundaries  where  found  fix  the 
limits,  765 

Preference  as  between  calls  for  natural 
monuments  and  reference  to  township 
and  section,  770 
Presumption  that  all  lands  are  surveyed, 
764 

Variance  between  monuments  and  other 
elements  of  description,  760-770 
Natural  monuments,  758-764 
Navigable  rivers,  822 

Bank,  825 

Conflict  of  authority,  823 
Definition,  822 

Distance  on  navigable  rivers  measured, 

828 

How  determined,  822 
Low-water  mark,  825 
Presumption,  823 

Presumption  that  deed  conveys  as  far  as 

grantor  owns,  823 
Side  lines  of  foreshore  owners,  828 
Summary  of  the  authorities,  827 
To  high-water  mark,  825 
To  middle  thread  of  the  river,  823 
Navigable    'waters,  see    infra,  NAVIGABLE 

Rivers  ;  Seashore. 
Nonnavigable  streams,  S28 
Artificial  watercourse,  832 
Bounded  by  banks,  830 
Bounded  by  shore,  830 
Bounding  along  a  stream,  831 
Bounding  on  a  stream,  831 
Meander  line  of  streams,  831 
Ownership  of  the  bed,  828,  829 
Rule  in  the  United  States,  828 
Side  lines  of  filum  aqua,  832 
The  common  law,  828 
To  the  centre  of  the  stream,  828 
Upland  and  bed  of  stream,  832 
Northerly,  784 

Old  lines,  see  infra,  Adjoining  Surveys. 
On,  813 

On  a  stream,  831 
Parol  evidence,  847 

Admissible  to  extend  latent  ambiguity, 
795 

Admissible  to  remove  latent  ambiguities 
848 
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BOUNDARIES,  cont'd. 
Parol  evidence,  cont'd. 

Agreement  of  parties  as  to  tha  location 

of  monuments,  777 
Inadmissible  but  varied  description,  847 
Inadmissible  to  vary  description,  795 
Incorrect  statement  in  patent  or  survey, 

849 

To  establish  lost  corners,  850 
To  prove  location  on  the  ground,  849 
To  show  course  and  boundary  described 
in  survey,  849 

Party  lines,  818 

Plan,  see  infra,  MAPS. 

Plats  as  evidence,  855,  856 

Ponds,  see  infra,  Lakes  AND  PONDS. 

Practical  location,  859  ' 

Prescription,  819 

Private  ways,  816 

Presumption  as  to  ownership  of  the  road, 
816 

Public  rights,  816 

Where  land  included  up  to  highway  and 
the  latter  is  impassable,  817 
Public  lands  : 

Acts  of  Congress  appointing  a  surveyor 
general,  759 

Apportionment,  868 

Conflict  between  patent  and  entry,  807 

Construction  in  favor  of  the  public,  801 

Government  survey,  773 

Artificial  monuments,  773 
Boundary  determined  by  them,  773 
Corrections  by  private  surveys  or  sur- 
veys under  state  authority,  775 
Each  section   independent    of  every 
other,  775 

Including  a  greater  or  less  quantity  of 
land  than  is  included  in  the  grant, 
773,  774 

No  monuments  erected  by  government 

surveyors,  776 
Patent  covers  land  actually  surveyed, 

774 

Re-survey,  775 

The  fact  that  the  lines  of  a  survey  were 

not  actually  run,  776 
Where  a  line  has  been  marked  only 
part  of  the  way,  776 
Meander  lines,  776 
Public  surveys,  759,  760 
Quantity   (see    also    infra,  Monuments; 
Courses  and  Distances),  789 
Covenant  for  definite  quantity,  791 
Definite  quantity,  792 
Estimate,  793 
More  or  less,  793 

Quantity  aids  in  defining  boundary,  790 
Quantity  in  Mexican  grants,  792 
Quantity  may  control  where  other  parts 

of  the  description  are  uncertain,  791 
Quantity  the  essence  of   the  contract, 

790 

Quantity  to  be  ascertained  from  instru- 
ment, 792 
Rectangular  form,  792 
The  least  certain  element  of  description, 

789 

When  land  can  be  taken  in  a  square,  792 
When  quantity  controls,  790 
When  quantity  taken  as  merely  descrip- 
tion, 789 
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BOUNDARIES,  cont'd. 
Quantity,  cont'd. 

Where  deed  contains  no  call  for  monu- 
ments or  for  courses  and  distances, 
791 

Where  the  intention  to  convey  quantity 

is  clear,  791 
Questions  of  law  and  fact : 

Construction,  809 
Repute,  see  infra.  General  Repute. 
Res  adjndicata,  857,  858 
Resurvey,  776 

Riparian  owners,  see  infra,  NAVIGABLE 
Rivers;  Nonnavigable  Streams;  Sea- 
shore. 

Rivers  (see  also  infra,  Navigable  Rivers; 

Nonnavigable  Streams),  764 
Roads,  see  infra,  Highways. 
Running: 

Running  along  stream,  831 
Seashore,  818 

Along  the  shore,  821 

Boundary  of  lands  abutting  on  the  sea, 
820 

By  the  shore,  819-821 

Direction  of  the  side  lines  of  the  upland 
does  not  determine  the  course  of  side 
lines  on  flats,  822 

Flats,  819 

Grant,  819 

High-water  mark,  818 
Low-water  mark,  819 
Outer  boundary  not  straight,  822 
Prescription,  819 
Right  of  the  crown,  819 
Right  of  the  public  in  the  United  States, 
819 

Side  lines  of  flats  on  tide  waters,  822 
Statutes,  820 
To  the  shore,  821 

Uplands  or  flats  conveyed  separately, 

819 

Upon  the  shore,  821 
Shore  (see  also  infra.  Seashore),  764 

Shore  of  stream,  830 
Side,  814 
Southerly,  784 
Spanish  land  grants,  792 
Stakes,  778 
States  : 

Jurisdiction,  838 
Statutory  provisions  for  determining  bound- 
aries, 842 

Equitable  jurisdiction,  843 

In  England,  846 

Statutes  in  the  various  states  set  out 
and  cases  construing  them  given,  842- 

846 

Straight  line,  805 

Streams,  see    infra,   NAVIGABLE    RlVERS  ; 

Nonnavigable  Streams. 
Streets,  see  infra,  Highways. 
Surveys  (see  also  infra.  Adjoining  Sur- 
veys; Public  Lands): 

Block  surveys,  809 

Overlapping  surveys,  808 
Surveys  as  evidence,  855,  856 
To,  805-814 

To  the  shore,  821 
Trees  : 

Ownership  of  trees  along  roadside, 
811 
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BOUNDARIES,  confd.  , 
Upon,  814  1 
Upon  the  shore,  821 
Verdict : 

As  evidence,  857 
Waters,    see    infra,   NAVIGABLE    RIVERS  J 
NONNAVIGABLE  STREAMS  ;  SEASHORE. 

BOUNTIES,  869 

Construction,  871 
Definition,  869 
Mandamus,  872 
Pledge,  871 

Reward  distinguished  from,  86g 
Sugar  bounties,  870 


BOVVKETT     AND     STARR  -  BOWKETT 
SOCIETIES. 
Building  and  loan  associations,  1005 

BOX,  872 

BOX  CAR,  872 

BOY,  872 

BRACERY,  872 

BRACKETS,  872 

BRAKEMAN,  873 

BRANCH,  873 

BRANDS,  874 

Definition,  874 

BRANDS  AND  MARKS,  874 

Definition,  874 

Ear-marks,  875 

Evidence,  875 

Constructive  notice  of  ownership,  876 
Ear  and  flesh  marks,  876 
Evidence  of  identity  of  animal,  876 
Proof  of  ownership  by  unrecorded  mark, 
876 

Provisions  and  regulations  as  to  record- 
ing b  rands  877 
Recorded  brands,  875 
To  prove  ownership  of  cattle,  875 
Unrecorded  brands,  876 
Whether  recorded  brands  are  prima  facie 
evidence  of  ownership,  876 
Logs  and  logging,  875 

Offenses  connected  with  brands  and  marks,  878 

Alteration,  879 
Examples,  878 
Illegal  branding,  879 
In  general,  878 
Recording  acts: 

Examples,  877,  878 
In  general,  877 

Only  one  brand  to  be  used  by  one  per- 
son, 878 
Proof  of  record,  877 

Provisions  and  regulations  as  to  record- 
ing brands,  877 
Recorded  brands  as  evidence,  875 
Sale  of  stock  animals  by  brands  and  marks, 

878 

BRANDY,  879 

judicial  notice,  879 

BRASS,  880 

BRASS  KNUCKLES,  880 
BRAWLS,  880 
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BREACH,  881 

BREACH    OP    PROMISE    OP  MAR- 
RIAGE, 882 

Acceptance,  885 

Aggravation  of  damages,  see  infra.  Dam- 
ages. 

Breach,  see  infra,  The  Breach. 
Capacity,  884 
Capacity  of  party,  883 

Character  and  habits  (see  also  infra.  Dam- 
ages), 892 

Bad  temper  and  cruel  conduct  of  man,  893 
Defendant  must  terminate  engagement 

without  delay,  892 
Evidence  against  member  of  plaintiff 's 

family,  893 
Habits  of  drink,  893 
Mutual  improprieties,  893 
Profane  cursing  and  swearing,  893 
Unchastity  known  to  defendant,  892,  900 
Unchastity  unknown  to  defendant,  892, 
900 

Woman's    familiar    acquaintance  with 
other  men,  893 
Chastity,  see  infra,  CHARACTER  AND  HAB- 
ITS; Damages. 
Conditional  promise  (see  also  Illegal  Con- 
tracts), 889 
Conditional  upon  deposit  of  certain  sum 

of  money,  889 
Conditions  invalidating  promise,  890 
General  rule  as  to  conditions,  889 
Immaterial  condition,  890 
In  restraint  of  marriage,  890 
Marriage  to  be  in  accordance  with  cus- 
toms of  particular  religion,  889 
Promise  conditioned  on  divorce  or  death 
of  consort,  883 
Conduct,  see  infra.  Evidence. 
Contract  (see  also  Conditional  Promise; 
Evidence;  The  Breach),  883 
Acceptance,  885 

Acceptance  must  be  made  known  to  the 

other  party,  885 
Acceptance  need  not  be  an  express  word, 


Acceptance  need  not  be  made  personally, 

885  _ 

Capacity  of  party,  883 
Consideration,  889 
Express  words  unnecessary,  884 
Form  and  proof  of  contract,  884 
Mutuality,  884  , 
Necessity  of  personal  offer,  884 
Promise  may  be  inferred  from  conduct, 
886 

Promise  need  not  be  concurrent,  885 
Promise  under  seal,  885 
Damages,  896 

Abusive   conduct    towards  defendant's 

family,  901 
Aggravation,  898 

Aggravation  after  suit  brought,  899 

Alleging  plaintiff's  unchaste  conduct,  899 

Bad  faith,  899 

Bad  motives,  899 

Circumstances  in  mitigation,  900 

Circumstances  to  be  considered  in  esti- 
mating damages,  897 

Cruel  and  insulting  conduct  of  defend- 
ant, 899 
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BRK  \<  II  OF  PROMISE,  etc.,  cont'd. 
Damages,  cont'd. 

Cumulative  damages,  896 
Defendant  a  married  man,  goo 
Defendant's     general     reputation  for 

wealth,  897 
Discretion  of  jury,  896 
Drunkenness,  900 

Evidence  of  particulars  of  defendant's 

property,  897 
Examples   of  circumstances  mitigating 

damages,  900,  901 
Expenses  and  preparation  for  marriage, 

898 

Family  opposition,  900 
Financial  condition  of  defendant's  par- 
ents, 897 
General  principles,  896 
Health  of  plaintiff,  898 
111  health,  900 

Improper  conduct  of  plaintiff  after  breach, 

900 

Incurable  disease,  900 
Length  of  engagement,  897 
Medical  or  other  expenses,  898 
Motive,  900 

Participation  of  defendant  in  improper 

conduct,  900 
Plaintiff's  loss  of  reputation,  897 
Plaintiff's  mortification  and  injured  feel- 
ings, 897 

Prejudice,  passion,  or  corruption,  896 
Property  and  social  position  of  defendant, 

897 

Seduction,  898 

Social  position  of  defendant,  897 
Unchasteness    before    seduction  under 

promise  of  marriage,  900 
Unchastity,  900 
Death  : 

Promise  conditioned  on  death  or  divorce 

of  consort,  883 
Deceit,  884 
Declarations,  887 

Defenses  (see  also  infra,  CHARACTER  AND 
Habits;  Disease),  882 
Contract  between   persons  within  pro- 
hibited degrees,  883 
Duress,  894 
Fraud,  894 
Impotency,  883 
Prior  engagement,  883,  884 
Promise  conditioned  on  divorce  or  death 

of  consort,  883 
Promise  while  decree  of  divorce  forbid- 
ding second  marriage  is  operative,  883 
Release,  895 
Disease,  893-900 

Cumulative  evidence,  894 
In  general,  893 

Intermarriage  of  near  relations,  894 

Necessity,  894 

Physical  condition  of  woman,  894 
Where  marriage  would  be  dangerous  to 
life  of  defendant,  893 
Divorce  : 

Promise  conditioned  on  divorce  or  death 

of  consort,  883 
Promise  while  decree  of  divorce  forbid- 
ding second  marriage  operative,  883 
Drunkenness,  893-900 
Duress,  894 
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BREACH  OF  PROMISE,  etc.,  cont'd. 

Ecclesiastical  law,  882 
Engagement,  884 
Evidence  : 

Acts  denoting  friendship  merely,  886 

Attentions  for  immoral  purpose,  888 

Attentions  merely,  886 

Declarations  of  plaintiff  before  suit  made, 
887 

Defendant's  attentions  to  other  women, 

888 

Failure  to  answer  plaintiff's  letter,  886 
Letters  expressive  of  affection,  886 
Preparations  for  marriage,  8S7 
Preparations  in  absence  of  other  party, 
887 

Presents,  887 

Promise  may  be  inferred  from  conduct, 

886 

Reception  of  parties  by  respective  fam- 
ilies, 887 
Sexual  intercourse,  887 
Understanding  of  friends  and  relations, 

887 
Visits,  887 
Exemplary  damages,  897 
False  representations,  895 
Fraud,  894 

Fraud  of  third  person  in  procuring  re- 
lease, 896 
Frauds,  statute  of,  888 

When  not  to  be  performed  within  a  year, 

888 

Where  the  contract  may  be  made  not  to 
be  performed  within  a  year,  888 

Whether  promise  to  marry  is  an  agree- 
ment made  in  consideration  of  mar- 
riage, 888 

Habits,  see  infra,  CHARACTER  AND  HABITS. 
History,  882 
Illegal  contracts  : 

Intercourse,  889 
Marriage  brokage  bonds,  890 
Past  seduction,  889 
Promise  in  restraint  of  marriage,  890 
Impotency,  883 
Infants,  883 

Effect  of  statutes  declaring  minors  of 
certain  age  capable  of  contracting  mar- 
riage, 883 

Infant's  right  to  sue  on  promise  made, 

883 

Seduction,  883 

Whether  bound  by  promise  of  marriage, 

883 

Insanity,  894 
Jury  : 

Prejudice,  passion,  or  corruption,  896 
Letters,  886 

Lewdness,  892,  893,  900 
Marriage  : 

Capacity  to  enter  into  a  valid  and  legal 

marriage,  883 
Contract  between   persons  within  pro- 
hibited degrees,  883 

Marriage  brokage,  890 

Married  persons,  883 

Mitigation  of  damages,  see  infra,  DAMAGES. 
New  trial  : 

Prejudice,  passion,  or  corruption  of  jury, 

896 

Offer,  see  infra.  Contract. 
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BREACH  OF  PROMISE,  etc.,  cont'd. 
Parties  already  married,  883 
Postponement,  895 
Presents,  887 
Profanity,  893 
Prohibited  degrees,  883 
Promise  conditioned  on  divorce  or  death 

of  consort,  883 
Promise,  see  infra,  CONTRACT. 
Question  of  law  and  fact,  891 
Refusal,  see  infra.  The  Breach. 
Release,  895 

Fraud  of  third  person  in  procuring  re- 
lease, 896 

In  general,  895 

Postponement,  895 

Release  need  not  be  expressed,  896 

Renewal,  895 

Return  of  engagement  ring,  895 
Religion  : 

Promise  conditioned  that  marriage  shall 
be  in  accordance  with  customs  of  par- 
ticular religion,  889 
Refusal  to   marry  in   contravention  of 
rules  of  particular  religion,  890 
Renewal,  895 

Request,  see  infra,  The  Breach. 
Return  of  engagement  ring,  895 
Roman  law,  882 
Seduction : 

Aggravation  of  damages,  898 
The  breach,  890 

Burden  of  proof,  891 

Engagement  broken,  891 

Failure  to  marry  on  day  fixed,  89O 

Place  of  performance,  890 

Prima  facie  case,  891 

Question  for  jury,  891 

Reasonable  time  for  performance,  890 

Refusal   to   marry  in  contravention  of 
rules  of  particular  religion,  890 

Repudiation  of  promise,  891 

Request  and  refusal,  891 

Request  made  through  third  party,  891 

Request  to  be  made  in  reasonable  time, 
891 

Time  of  performance,  890 
What  is  a  sufficient  request,  891 
When  suit  may  be  brought  immediately, 
891 

Where  defendant  has  married  another, 
891 

Where  request  is  not  necessary,  891 
Unchastity,    see    infra,    CHARACTER  AND 

Habits. 
United  States,  883 
Visits,  887 

BREACH  OF  THE  PEACE  (see  also  Blas- 
phemy and  Profanity),  902 
Abusive  language,  904 
Accessories,  905 

Acts  tending  to  a  breach  of  the  peace,  903 

Abusive  language,  904 
Illustrations,  903,  904 
In  general,  903 

Letting  or  keeping  a  disorderly  house, 
904 

Question  of  law  or  fact,  904 
Statutes  directed  against  disturbances  of 
the  peace,  904 
Actual  or  threatened  violence,  902 

1 1 


BREACH  OF  THE  PEACE,  cont'd. 

A  generic  term,  903 
Definition,  902 
Discharging  firearms,  903 
Disorderly  house,  904 
Illustrations,  903 
Libel  and  slander,  904 
Not  a  specific  offense,  903 
Participants  and  principals,  90$ 
Strikes,  903 

BREAD,  905 
BREAK,  905 
BREAK  BULK,  905 
BRED,  905 
BREED,  905 
BREEDING,  905 
BRETHREN,  906 
BREVET,  906 
BREWER,  906 
BRIBE,  907 

BRIBERY,  907 

Accessories,  909 

Accomplices,  909 

Act  induced  by  the  bribery,  908 

Aggravated  bribery  at  common  law,  909 

Attempts,  914 

Misdemeanor,  914 

Offer  to  receive  bribe,  915 

State  statutes,  915,  916 

Statutory  crime,  914 
Bribe  to  procure  performance  of  duty,  908 
Definition,  907 
Counties: 

County  seats,  913 
Elections,  911 

Agreement  to  discharge  debtor,  912 

Agreement  to  pay  percentage  of  salary 
or  fees  into  treasury,  913 

At  common  law,  913 

Disqualification  for  office,  913 

Examples,  912,  913 

Expenses  of  electors,  912 

Furnishing  refreshments,  912 

Inducements  offered  to  change  location  of 
county  seat,  913 

Joint  candidacy,  912 

Nominating  conventions,  913 

Reception  of  bribe  by  voter,  913 

Statutes  in  England  and  United  States, 
912 

What  constitutes,  912,  913 
Felony,  910 
Intent,  907 

Misdemeanor  at  common  law,  909 
Municipal  corporations,  910,  911 
Nature  of  the  offense,  909 
Public  officers  (see  also  infra,  ELECTIONS), 
910 

Aldermen,  910 
Disqualification,  913 
Executive  officers,  911 
Legislative  officers,  910 
Legislator,  911 
Municipal  officers,  911 
Sheriffs,  911 
Selling  offices,  910 
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BRIBERY,  cont'd. 
Sheriffs,  911 

Value  of  thing  offered  as  bribe,  908 
Various  classes  of  bribery,  910 
Witnesses,  914 

BRICK,  916 

Fire  insurance,  916 

BRIDGES,  918 

Abutments,  919 

Action  for  injury  to  bridges,  921 
Alteration  of  bridges  : 

Notice  requiring  alteration,  923 

Power  of  courts,  923 
Approaches,  919-941 

Approaches  must  be  safe,  941 

Duty  to  repair  includes  approaches,  94! 

Examples,  941,  942 

In  general,  941 

Lighting,  943 
Bicycle  riding  on  bridges,  23 

Maryland  statute,  23 

Validity  of  ordinance  prohibiting,  23 
Bridge  put  to  a  new  use,  935 
Buildings,  996 
Charter  : 

Charter  of  toll  bridge  a  contract,  946 
Constitutional  law  : 

Franchise  of  toll  bridge  a  contract,  946 
Construction,  see  infra.  Duties  AND  LIA- 
BILITIES of  Owners  and  Constructors. 
Construction  and  maintenance  of  bridges  : 

As  to  authority  of  legislature,  see  infra, 
Legislature. 

Authorities  required  by  statute  to  erect 
and  repair  bridges,  927 

Authority  to  erect  bridge  near  public  toll 
bridge,  927 

Bridges  between  counties  and  municipalities, 
see  infra,  Counties. 

Bridges  belzveen  states,  see  infra,  States. 

Concurrent  authority  of  county  and  mu- 
nicipality, 928 

Counties,  927,  928 

Duties  and  liabilities  of  ounters  and  con- 
structors, see  infra,  Duties  and  Liabil- 
ities of  Owners  and  Constructors. 

Eminent  domain,  932 

Power  of  municipal  corporations,  927 

Powers  incident  to  power  to  construct,  931 

Rebuilding,  928 

Rebuilding  bridges  when  destroyed,  928 
Statutes  limiting  cost  of  construction,  933 
Towns,  927 

When  legislative  authority  necessary,  927 
Who  is  to  erect  and  maintain,  927 
Counties: 

Apportioning  expenses,  929  930 
Authority  of  state  legislature,  929 
Care  required  in  constructing  bridges, 
933 

Common-law  obligation  to  repair,  936 
County  required  to  maintain  bridge  in 

another  county,  929 
Duty  to  construct  and  repair,  927 
Duty  to  repair  and  maintain,  936,  937 

County  bridges,  920,  921 

Dedication,  922 

De  facto  corporations,  947 

Definition;     (see      also  Jnfra,  Private 
Bridges;  Public  Bridges), 919 
Abutments,  919 
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BRIDGES,  cont'd. 
Definition,  cont'd. 
Approaches,  919 
Supports,  919 

What  constitutes  a  bridge  a  question  of 

fact,  919 

Whether  it  must  be  over  a  stream,  919 
Degree  of  care  required,  943 
Degree  of  care  required  in  constructing, 

934 

Degree  of  strength  required,  935 
Delegation  of  authority  conferred  by  stat- 
ute, 933 
Drawbridges: 

Obstruction  of  navigation,  934 
Eight  of  drawbridge  proprietor  in  respect  to 
navigation,  926 
Apparatus  for  using  draw,  926 
Delay  in  passing  draw,  926 
Examples,  926,  '927 
In  general,  926 
Liability  for  drawbridges,  927 
Liability  for  negligence  of  bridge  offi- 
cials, 927 

Prompt  and  safe  passage  of  vessels, 

926 

Suitable  draws,  927 
Driftwood,  944 

Duties  and  liabilities  of  owners  and  construct- 
ors, 933 

Approaches,  see  infra,  Approaches. 

Bridges  erected  over  highways  for  indi- 
viduals or  corporations,  939 

Bridges  must  be  safe  for  travel  and  pas- 
sage, 934 

Bridges  put  to  a  new  use,  935 

Care  of  prudent  men  required,  934 

Care  required  of  railroad  company  in 
constructing  bridges,  933 

Charter  requirements  must  be  complied 
with,  936 

Construction  must  not  needlessly  obstruct 

navigation,  934 
Construction   of   railroad    bridges  and 

drawbridges,  934 
Construction  within  limited  time,  936 
Degree  of  care  required,  943 
Degree  of  strength  of  structure,  935 
Degree  of  strength  requisite,  935 
Duty  to  construct  safely,  933 
Duty  to  repair  includes  duty  to  rebuild, 

940 

Extraordinary  uses  of  bridges,  935 
Height  of  bridges  over  railroads,  936 
Height  of  bridges  over  streams,  936 
Injuries  to  abutting  lands,  933 
Liability  for  injuries  for  lack  of  repair, 
938 

Liability  where  public  bridge  is  built  by 

contract,  933 
Maintenance,  936 

Notice  of  defects,  see  infra.  Notice  of 
Defects. 

Obligation  of  counties  as  to  repairs  and 

construction.  936 
Obligation  to  make  necessary  alterations, 

940 

Principal  liable  for  agent's  or  officer's 

neglect  to  repair,  940 
Bailings,  see  infra.  Railings. 
Railroad  required  to  repair  bridges  over 

its  road,  938 
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BRIDGES,  cont'd. 

Duties  and  liabilities,  etc.,  cont'd. 
Repairs,  936 

Statutes  regulating  maintenance  and  re- 
pairs, 937 

Toll  bridges,  935 

Width  of  bridges,  935 
Duty  while  bridge  is  undergoing  repair,  944 
Embankment,  919 

Embankments ,  see  infra,  APPROACHES. 
Eminent  domain,  945 

Authority  to  condemn  lands  for  public 

bridges,  932 
Consequential  damages,  932 
In  general,  932 
Toll  bridges,  932-945 
Ferries,  946 
Height  of  bridges,  936 
Highways  : 

Bridge  in  city  street,  920 

Duty  to  repair  and  maintain  bridges  over 

highways,  939 
Power  to  lay  out  highway  does  not  au- 
thorize  construction   of  bridge  over 
navigable  waters,  924 
Public  bridges  a  part  of  the  highway,  920 
Toll  bridges,  945 
Ice,  944 

Incidental  powers,  931 
Lack  of  funds,  943 
Legislature,  929 
Apportioning  expenses  among  counties 

and  townships,  929,  930 
Bridges  between  counties,  930 
County  required  to  maintain  bridge  in 

another  county,  930 
Delegating  powers,  929 
Duty  to  maintain,  imposed  on  municipal 

corporation,  930 
Grant  to  build  without  restrictions,  929 
Navigable  waters,  929 
Power  and  discretion  of  legislature,  929 
Providing  for  expenses  of  construction, 
929 

Liabilities,  see  infra,  Duties  and  Liabili- 
ties of  Owners  and  Constructors. 
Lighting,  943 

Maintenance   of  bridges,  see    infra,  CON- 
STRUCTION andMaintenance  of  Bridges. 

Municipal  corporations  : 

Authority  to  erect  toll  bridge,  927 
Duty  to  maintain,  imposed  by  the  legisla- 
ture, 930 

Duty  to  repair  and  maintain,  936,  937 
Navigable  waters,  922 

Bridge  constructed  in  an  unlawful  man- 
ner, 926 

Bridge  to  conflict  as  little  as  possible 

with  navigation,  924 
Bridge  unlawfully  erected  a  nuisance, 

925 

Charter  provision  for  channels  of  certain 
width,  925 

Construction  must  not  needlessly  ob- 
struct navigation,  934 

Duty  of  drawbridge  proprietors  in  re- 
spect to  navigation,  926 

Freedom  of  navigation  to  be  preserved 
as  far  as  possible,  924 

Notice  requiring  alteration  must  be  defi- 
nite and  timely,  923 

Ordinance  of  1787,  924 


BRIDGES,  cont'd. 
Navigable  waters,  cont'd. 

Power  of  Congress  to  construct  and  reg- 
ulate, 922 

Power  of  Congress  where  navigation  is 

partly  obstructed,  922 
Power  of  states,  923 

Power  to  lay  out  highway  does  not  ex- 
tend to  bridging  navigable  stream,  924 

Right  of  Congress  to  alter  bridges  if  ob- 
structive of  navigation,  923 

State  authority  over  internal  navigable 
waters,  923 

State  authority  to  authorize  bridges  over 
navigable  waters.  923 

Unavoidable  obstruction  to  navigation, 
925 

Notice  of  defects,  944 

Duty  to  ascertain  and  repair  defects,  943 
Examples,  944,  945 

Leaving  open  hole  for  several  days,  945 

Notice  of  defects  must  be  brought  home 
to  proprietors,  944 

Reasonable  expectation  of  decay  of  old 
bridges,  945 

What  evidence  of  notice  admissible,  945 
Nuisances,  947 

Navigable  waters,  925 
Owners,  see  infra.  Duties  and  Liabilities 

of  Owners  and  Constructors. 
Power  of  courts,  see  infra.  Navigable 

Waters. 
Prescription,  922 

Private    bridges  (see   also    infra.  Public 

Bridges),  921. 
Bridge  erected  and  continued  for  private 

benefit,  921 
Dedication,  922 
Prescription,  922 

Public  repair  of  private  bridges,  921 
What  is  a  private  bridge,  921 
Where  construction  rendered  necessary 
by  private  act,  921 
Proximate  cause  : 
Railings,  942 
Public  bridges  (see   also   infra,  Private 
Bridges;  Highways): 
Ownership,  921 
Repair  and  maintenance,  936 
What  constitutes  a  public  bridge,  920 
Bridges  belonging  to  a  county,  620 
General  public  use  necessary,  920 
General  use  limited  to  special  occa- 
sions, 920 
Maintenance  and  repair,  920 
Questions  of  law  and  fact  : 

What  constitutes  a  bridge,  919 
Railings,  942 

Contributory  negligence,  943 
Duty  to  maintain  bridge  railings,  942 
Leaning  on  railings,  942 
Proximate  cause,  942 

Railing  between  driveway  and  footway, 

943 

Reasonable  care,  943 
Railroads  : 

Building  railroad  bridge  near  toll  bridge, 

948 

Care  required  of  railroad  company  in 

constructing  bridges,  933 
Degree  of  care  required  in  constructing 

bridge,  934 
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ItKlDGES,  cont'd, 
Railroads,  cont'd. 

Duty  to  repair  bridges,  938 

Height  of  bridges,  936 

Obstruction  of  navigation,  934 
Real  estate,  919 
Rebuilding,  940 

Repairs  (see  also  infra,  CONSTRUCTION  AND 
Maintenance;  Duties  and  Liabili- 
ties ok  Owners  and  Constructors; 
Counties;  Municipal  Corporations; 
Notice  of  Defects)  : 
Duty  to  ascertain  and  repair  defects,  943 
Duty  while  bridge  is  undergoing  repair, 

944 
States : 

As  to  power  of  states,  see  infra.  Naviga- 
ble Waters. 
Statute  limiting  cost  of  construction,  933 
Storms,  944 
Street  railroads  : 

Toll  bridges,  951 
Supports,  919 
Toll  bridges,  927-945 

Amount  of  toll,  950 

Bridges  in  vicinity  unlawful,  947 

Building  railroad  bridge  near  toll  bridge, 
948 

Care  required  in  construction,  935 
Charter  prohibiting  toll  bridges  within 

certain  limits,  947 
Collateral  impeachment  of  franchise,  947 
Crossing  in  one's  own  boat  or  on  ice,  947 
De  facto  corporation,  947 
Discrimination,  950 
Duty  to  repair,  940 
Eminent  domain,  932-945 
Erection  of  free  bridge  in  vicinity  of  toll 

bridge,  946 
Exclusive  grant  not  implied,  948 
Exemptions  by  charter,  950 
Exemptions  by  contract,  950 
Ferry,  946 

Ferry  or  private  bridge,  947 

Franchise  a  contract  which  cannot  be 

impaired,  946 
Grant  to  railroad  of  right  to  cross,  951 
How  far  franchise  exclusive,  946 
In  general,  945 

Injunction  against  other  bridges,  947 

Nuisance,  948 

Passing  toll  rates,  950 

Prohibition  on  other  bridges  a  part  of 

franchise,  948 
Public  highway,  945 

Recognition    of    bridge    built  without 

authority,  949 
Rights  and  liabilities  of  toll-bridge  pro* 

prietors,  951 
Right  to  maintain  is  a  franchise,  945 
Right  to  take  toll,  948 
Street  cars,  951 

Toll  on  bridges  between  states,  949 
What  amounts  to  an  infringement  of  ex- 
clusive grant,  948 
Tolls: 

Tolls  on  bridges  between  states,  949 
Towns : 

Apportioning  expenses,  930 
Duty  to  construct  and  repair,  927 
Duty  to  repair  and  maintain,  936,  937 
Turnpike  bridges,  935 
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BRIDGES,  cont'd. 
Width  of  bridges,  935 

BRIEF,  951 

Points  and  authorities,  952 

Requisites,  952 
Rules  of  court,  951 
Statements,  953 

BRIG: 

Good  British  brig,  957 

BRING,  953 
Bring  suit,  954 

BRING  IN: 

Revenue  laws,  955 

BRING  UP,  953 
BRISTLES,  957 

BRITISH,  957 

British  custom,  957 
British  ship,  957 
British  statute,  958 
British  subjects,  958 
British  weight,  958 
Good  British  brig,  957 
Recognized  British  ship,  957 

BRITISH  WEIGHT,  958 

BROKEN,  958 

BROKERAGE  (see  also  Brokers),  961 
BROKERS    (see    also    Bill    and  Note 
Brokers;  Bought  and  Sold  Notes),  959 
Accounting: 
Duty  to  account  for  profits,  969 

Broker  selling  for  more  than  stipu- 
lated price,  969 
Buying  at  less  than  price  named,  969 
In  general,  969 

Proceeds  of  illegal  transaction,  969 
Acting  for  both  parties,  966-984 

Broker  acting  secretly  for  both  parties 

can  recover  from  neither,  984 
Conflicting  interests,  966 
Double  agency  unknown  to  one  party, 

984 

Double  commissions,  984 
Good  faith  immaterial,  984 
In  making  memorandum,  966 
Middleman  may  recover  double  commis- 
sions, 985 

The  rule  as  to  commissions  in  general, 

984 
Usage,  985 

Where  parties  consent,  985 
Actions,  see  infra,  Suits. 
Amount  of  compensation,  970 
Appointment  : 

Compensation,  970 
Authority  of  brokers,  962 

Authority   defined  by  usage,  see  infra. 
Usage  and  Customs. 

Implied  authority,    see    infra,  IMPLIED 
Authority. 

In  general,  962 

To  receive  payment,  see  infra,  PAYMENT. 
Bill  and  note  brokers,  961 
Both  parties  : 

Agent  to  act  for  both,  966 
Bought  and  sold  notes  : 

Implied  authority  to  sign  notes,  964 
Brokerage,  see  infra,  Compensation. 
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BROKERS,  cont'd. 
Brokers  for  sale,  961 
Borden  of  proof : 

Customer's  irresponsibility,  975 
Buying  for  himself,  972 
Buying  from  himself,  966 
Baying  in  his  own  name  : 

Usage,  963 
Classes  of  brokers,  961 
Concealment  of  material  facts,  971 
Commercial  broker,  960 
Commissions ,  see  infra,  COMPENSATION. 
Compensation,  969 

Amount  of  compensation,  970 

Appointment,  970 

Broker  acting  for  both  parties,  984 

Broker  acting  secretly  for  both  parties 

can  recover  from  neither,  984 
Double  commissions,  984 
Broker  acting  secretly  for  both  parties  : 
Double  agency  unknown  to  one  party, 
984 

Good  faith  immaterial,  984 

Middleman  may  recover  double  com- 
mission, 985 

Rule  as  to  commissions  in  general, 
984 

Usage,  985 

Where  parties  consent,  985 
Brokerage,  970 

Broker   employed   to   procure   a  loan, 
977 

Broker  employed  to  sell  promoting  in- 
terests of  purchaser,  971 
Broker   entitled    to    commission  when 
customer  procured  though  sale  never 
completed,  972 
Broker    failing    to    procure  purchaser 

after  reasonable  time,  978 
Broker  finding  purchaser  in  reasonable 

time,  978,  979 
Broker  fraudulently  dealing  with  sub- 
ject-matter of  agency,  971 
Broker  may  recover  although  principal 

fails  to  complete  contract,  975 
Broker  may  recover  on  performance  of 

his  part  of  transaction,  972 
Broker  must  act  in  good  faith,  971 
Broker  must  act  under  employment,  970 
Broker  must  be  procuring  cause,  977 
Broker  purchasing  for  himself,  971 
Broker's  claim  to  commission  founded  on 

usage,  969 
Burden  of  proof,  975 
Completeness  of  transaction,  972 
Completion  of  transaction,  972,  975,  976 
Concealment  of  material  facts,  971 
Consideration  affecting  broker's  right  to 

recovery,  970 
Customer  consenting  to  new  terms  after- 
wards ratified  by  principal,  975 
Customer  must  be  ready  to  contract  on 

principal's  terms,  974 
Customer  must  be  reasonable,  975 
Delegation  of  authority,  972 
Employment  of  several  brokers,  983 

Agreement  to  divide  commissions,  983 
Broker   effecting  contract  entitled  to 

commissions,  983 
Division  of  commissions,  983 
Examples,  983 
Interpleader,  983 


BROKERS,  cont'd. 
Compensation,  cont'd. 

Extent  of   exertions  immaterial  where 

broker  is  not  procuring  cause,  978 
Failure  of  customer  to  complete  contract, 
976 

Failure  of  principal  to  complete  contract, 

975 

Ignorance  of  broker's  service  immaterial, 

980 

Illegality,  981 

Illegality  of  transaction,  981 

Broker  acting  merely  as  middleman, 

982 

Broker  acting  without  license,  982 
Broker    effecting    illegal    contract  on 

shares  cannot  recover,  981 
Contract   voidable    under   statute  of 

frauds,  982 
Examples,  981-983 
Gambling  transaction,  981 
In  general,  981 

Law  making  it  illegal  to  act  without 

license,  982 
Stock  brokers,  981 
Irresponsibility,  975 

Liability  of  trustee  for  compensation,  969 
Misrepresentations,  971 
Must  be  contract  expressed  or  implied, 
970 

Negotiation  by  principal,  979 
No  compensation  unless  bargain  effected, 
972 

Obedience  to  instructions,  971 

Principal  completing  contract  initiated  by 

broker,  979 
Principal  completing  sale   on  different 

terms,  980 

Principal     treating     directly  without 

broker's  intervention,  979 
Ratification  of  appointment,  970 
Reasonable  compensation.  970 
Revocation   after   partial  performance, 

981 

Revocation  after  reasonable  time  to  com- 
plete transaction,  981 
Revocation  of  broker's  authority,  980 
Right  to,  in  general,  969 
Ship  broker,  973 
Special  contract,  973 
Unsuccessful  attempt,  978 
Usage,  973 

Usage  where   principal  abandons  con* 

tract,  976 
Validity  of  customer,  974 
Volunteer,  970 
Want  of  title,  975 
Completion  of  transaction,  see  infra,  COM- 
PENSATION. 
Contracts  (see  also  infra,  Principal): 

Broker  has  no  authority  to  make  con- 
tract in  his  own  name,  964 
Principal  may  sue  on  contracts  made  by 

broker  in  his  own  name,  965 
Where  the  name  of  principal  is  not  dis- 
closed, 965 
Credit  : 

Broker  cannot  sell  on  credit,  964 
Liability  of  principal  for  unauthorized 
sale  on  credit,  987 

Custom-house  brokers,  960-962 

Definition,  960 
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Delegation  of  authority,  967 

Compensation,  972 
In  general,  967 
Ministerial  duties,  967 
Usages,  967 
Diligence,  968 

Division  of  commissions,  983 
Double  commissions,  984 
Employment : 

Compensation,  970 
Factors  distinguished  from,  961 
Fraud,  9S9 
Frauds,  statute  of : 

Compensation  where  contract  is  void- 
able, 982 
Fraudulent  sale,  989 
Futures  and  options  : 

Compensation,  981 
Gambling  contracts  ; 

Compensation,  981 
Good  faith,  971 
Illegality  of  transaction,  969 

Compensation,  981 

Broker  acting  merely  as  middleman, 
982 

Broker  acting  without  license,  982 
Broker   effecting   illegal   contract  on 

shares  cannot  recover,  981 
Contract   voidable    under   statute  of 

frauds,  982 
Examples,  981-983 
Gambling  transaction,  981 
In  general,  981 

Law  making  it  illegal  to  act  without 

license,  982 
Stock  brokers,  981 
Reimbursement,  986 
Implied  authority,  964 

Authority  to  sign  contract  of  sale,  964 
Empowered  to  buy  cannot  pledge  credit, 
964 

Illustrations  of  implied  authority,  964 
In  general,  964 
Rescinding  sale,  964 
Sale  by  sample,  964 
Sell  on  credit,  964 
Signing  bought  and  sold  notes,  964 
Warranty,  964 
Instructions : 

Broker  must  obey,  968,  971 

Deviation    from    instructions   cured  by 

custom,  987 
Liability  of  principal,  987 
Obedience  necessary  to  compensation, 

971 

Special  private  instructions,  987 

Usages  cannot  control,  964,968 
Insurance  brokers,  962 
Liability  of  broker,  988 

Agency  disclosed  but  principal's  name 
withheld,  988 

Fraud, 988 

Where  broker  purchased  property  from 

one  having  no  title,  989 
Where  fact  of  agency  is  not  disclosed, 

988 

Where  principal  is  disclosed,  988 
liability  of  broker  to  principal,  968 

Broker   must  exercise  reasonable  skill 

and  diligence,  968 
Broker  must  obey  instructions,  968 
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BROKERS,  cont'd. 

Liability  of  broker  to  principal,  cont'd. 

Broker  not  liable  for  mistakes  made  ir» 

good  faith,  968 
Duty  to  account  for  profits,  969 
Lending  money  on  encumbered  security, 
968 

Receiving  money  to  invest,  968 
Usages  cannot  control  instructions,  964 
Where  special  trust  is  reposed  in  broker, 

968 

Liability  of  principal,   see  infra.  Prin- 
cipal. 

License  : 

Compensation,  982 

Marriage  brokers,  962 

Memorandum  of  sale,  966 

Merchandise  brokers,  961 

Misrepresentations,  971,  986 

Mistake,  968 

Name : 

Contracts  in  broker's  own  name,  965 
Occupation,  privilege,  and  business  taxes,  960 

Compensation,  982 
Partial  performance  : 

Compensation,  981 
Pawnbrokers,  962 
Payment  : 

Broker  not  authorized  to  receive  pay- 
ment, 964 

Performance,  see  infra,  COMPENSATION. 
Principal  (see  also  Liability  of  Broker  to 
Principal): 
Liability  of  principal  to  third  parties,  986 
Deviation  from  instructions  cured  by 

custom,  987 
Examples,  986-988 

General    and    special   broker  distin- 
guished, 987 
In  general,  986 

Misrepresentations  of  broker,  986 
Principal  bound   within  broker's  ap- 
parent authority,  987 
Principal  liable  for  contracts  of  broker, 

986 

Special  private  instructions,  987] 
Unauthorized  sale  on  credit,  987 
Bights  of  broker  against  principal : 

Right  to  compensation ,  see  infra,  Com- 
pensation. 
Right  to  reimbursement ,  see  infra,  Re- 
imbursement. 
Bights  of  principal  against  third  parties, 
989 

Fraudulent  sale  by  broker,  989 

When  the  broker's  agency  is  disclosed, 

989 

When  the  broker's  agency  is  undis- 
closed, 989 
Profits,  see  infra,  ACCOUNT. 
Public  policy  : 

Usage  against  public  policy,  963 
Beal- estate  brokers,  962 

Implied  authority  to  sign  a  contract  of 
sale,  964 
Beimbursement,  985 

Broker  entitled  to  reimbursement,  985 
Negotiation    failing    through  broker's 

own  fault,  986 
Transaction  illegal,  986 
Unsuccessful,  986 
Rescission,  964 

4  Volume  IV. 


'Brokers. 


INDEX. 


Building  and  Loan  Associations. 


BROKERS,  cont'd. 
Eevenue  laws,  g6o 

Compensation,  982 
License,  982 

Revocation  of  appointment,  970 

Revocation  of  authority,  967 
Compensation,  980 
Interest  in  the  proceeds,  967 
When  not  coupled  with  an  interest,  967 
Where   several    brokers  are  employed, 
967 

Rights  of  brokers,  989 

Rights  of  broker  againt  principal,  see  infra. 
Compensation;  Reimbursement. 

Sale  : 

Rescission,  964 

Scope  of  title,  960 

Selling  to  himself,  966 

Several  brokers,  see  infra,  COMPENSATION. 
Several  classes  of  brokers,  961 
Ship  brokers, 962 

Compensation,  173 
Skill,  968 

Sold  by  sample,  964 
Stock  brokers,  961 

Compensation,  981 
Suits  : 

Broker  cannot  sue  in  his  own  name,  990 

Principal  may  sue  on  contracts  made  by 
broker  in  his  own  name,  965 
Suits  by  principal,  989 
Ticket  brokers,  962 
Trusts  and  trustees  : 

Liability  of  trustee  for  commissions,  969 
Undisclosed  principal,  965,  988,  989 

Rights  of  principal,  989 
Usages  and  customs,  962 

Authority  denned  by  usage,  962 

Broker  buying  in  his  own  name,  963 

Compensation,  969,  973,  976 

Compensation  of  ship  brokers,  973 

Delegation  of  authority,  967 

Deviation  from  instructions  cured  by 
custom,  987 

Double  commissions,  985 

Employment  of  broker  presumed  made 
with  reference  to  usages  of  his  trade, 
962 

Knowledge  of  usage  not  necessary,  962 
Qualification  of  the  rule,  963 
Undisclosed  principal,  989 
Unreasonable  usages,  963 
Usage  against  public  policy,  963 
Usage  cannot  control  instructions,  963 
Usage  changing  the  character  of  the  con- 
tract, 963 

Usages  cannot  control  instructions,  968 
Usage  to  deal  in  unlawful  manner,  964 

Volunteer,  970 

Warranty,  964 

BROTHER,  990 

Descent  and  distribution,  990 
Incest,  990 
Intestate  law,  990 
Legitimates,  990 
Life  insurance,  990 
Succession,  990 

BROUGHT,  953 

BRUISE,  991 

BUBBLE,  991 


BUCKET  SHOP,  991 

BUFFALO,  992 

BUFFERS,  992 

BUGGI,  992 

Exemption  laws,  992 

BUILD,  992 

Fire  limits,  993 
Fitting  out,  994 
Paving,  993 

Repair  distinguished  from,  993 

BUILDER,  993 

Contractor  synonymous  with,  994 
Maritime  liens,  994 
Mechanic's  lien,  994 

BUILDING  AND  LOAN  ASSOCIATIONS, 

999 

Accounting,  1016 

Auditing  accounts,  1013 
Actions,  1017 

Collection  of  dues,  1039 
Determination  of  disputes  between  asso- 
ciation and  members,  1036 
Forfeiture,  1045,  1046 
Proof  of  corporate  character  necessary,  1010 
Admitted  by  plea  to  the  record,  1010 
Collateral    attack    upon  corporation, 
1010 

De  facto  corporation,  1010 
Estoppel  to  deny  corporate  character, 
1011 

Need  not  be  alleged  unless  directly  in 
issue,  1010 

Advances  (see  also  infra,  Loan  by  the 
Association),  1055 

Agents,  see  infra,  Officers  and  Agents. 

Amount  due  on  withdrawal,  see  infra, With- 
drawals. 

Amount  of  fines,  1040 

Arbitration  and  award 

Disputes  between  members  and  associa- 
tion, 1037 

Assignments  for  benefit  of  creditors,  1018 
Assignments  of  shares  as  security  for  loan, 
1062 

Association  fund,  1004 

Association  need  not  see  to  the  application 

of  the  loan,  1002 
Associations,  see  infra,  UNINCORPORATED 

Associations. 
Attestation,  1063 
Attorneys'  fees,  1065 
Auctions,  1054,  1069 
Auditing  accounts,  1013 
Banking  powers,  1069 
Benevolent  associations : 

Whether  building  association  is  a  benevo- 
lent association,  1003 
Bills  of  exchange  and  promissory  notes, 

1018-1024 
Bonds  of  officers,  1016 
Bonus  (see  also  infra,  Premium),  703 
Borrowing  money,  1021 

Application  of  funds,  1023 

Borrowing  to  pay  off  maturing  shares, 
1023 

Effect  of  authority  to  borrow  granted 
after  debt  is  contracted,  1024 

English  rule  as  to  power  of  association 
to  borrow  money,  1021 
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BUILDING  ANI>  LOAN,  etc.,  cont'd. 
Borrowing  money,  cont'd. 
English  statutes,  1022 
Estoppel,  1024 

Existence  of  power  denied,  1023 
Following  fund,  1025 
Liability  of  directors,  1025 
Overdrawing,  1025 
Pledging  liability  of  members,  1024 
Power  to  borrow  conferred  by  statute, 
1022 

Power  to  borrow  implied,  1022 

Power  to  borrow  money,  1021 

Power   to   execute    commercial  paper, 

1018,  1024 
Power  to  give  security,  1024 
Purposes  of  borrowing,  1023 
Relation  between  lender  and  borrower, 

1023 

Rule  in  United  States  as  to  power  to 

borrow  money,  1022 

The  contract,  1023 

Unauthorized  borrowing,  1024 
Bowkett  and  Starr-Bowkett  societies,  1005 
Building  associations,  1001 
Building  societies,  1001 
Burden  of  proof : 

Maturity  of  stock,  1033 

To  show  losses,  1036 

Usury,  1071 
By-laws  (see  By-Laws): 

Construction,  1020 

Enactment,  1020 

Estoppel,  1020 

Must  be  consistent  with  charter,  1019 

Must  be  legal,  1019 
Must  be  reasonable,  1019 
Notice  to  members,  1020 
Power  to  make,  1019 
Rights  of  members,  1034 
Vested  rights  protected,  1020 
Withdrawal,  1037 
Calls,  1003-1049 
Central  idea,  1005 
Charter,  see  infra,  CORPORATIONS. 
Chattel  mortgages,  1062 
Collateral  security  : 

Power  to  give,  1024 
Collection  of  dues,  1039 
Compensation  of  officers,  1013 
Compromise,  1018 

Usury,  1073 
Conflict  of  laws  : 
Usury,  1072 
Constitutional  law  : 

Alteration  of  charter,  1009 
Charter  as  a  contract,  1008,  1009 
Exemption  from  usury  law,  1073 
Laws  providing  for  organization,  1008 
Contribution,  1035 
Corporations,  1007 
Charter,  1009 

Alteration  of  charter,  1009 
Amendments    cannot    affect  vested 

rights,  1010 
Charter  a  contract,  1008,  1009 
Construction  of  charter,  1009 
Curative  acts,  1009 
Formed  under  general  law,  roio 
Requisites  of  valid  articles,  1010 
Retroactive  amendment  010 
Retroactive  legisiauuu,  1009 
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BUILDING  AND  LOAN,  etc.,  cont'd. 
Corporations,  cont'd. 
Charter,  cont'd. 

Rights  and  duties  governed  by  charter, 

1009 

Collateral  attack  upon  corporate  exist* 
ence,  1011 

Constitutionality  of  laws  providing  for 
incorporation,  1008 

Constitutional  restrictions,  1008 

Corporation  as  member  of  building  asso- 
ciation, 1028 

Effect  of  departure  from  proper  func- 
tions, 1026 

Foreign  associations,  1008,  1061 

Necessity  of  incorporation,  1007 

Object  of  incorporation,  1008 

Powers,  1017 

Proof  of  corporate  character  necessary,  1010 

Admitted  by  plea  to  the  record,  1010 
Collateral    attack    upon  corporation, 
1010 

De  facto  corporation,  1010 
Estoppel  to  deny  corporate  character, 
101 1 

Need  not  be  alleged  unless  directly  in 
issue,  1010 
Subscription  of  stock  as  a  prerequisite  to 

the  right  to  do  business,  1010 
Taxation,  1012 
Usury,  1055 
Death  : ' 

Borrowing  member,  1030 
Member,  1029 
Withdrawal,  1046 
De  facto  corporations,  IOIO 
Definition,  1001 
Delegation  of  power,  1016 
Directors,  1012 

Liability  for  unauthorized  borrowing, 
1025 

Misconduct,  1015 
Dissolution  (see  also  infra.  Winding  Up), 

1079 

Actions  by  state,  1080 

Application  for  winding-up  order,  1079 

Causes  of  dissolution,  1079 

Effect  of  assets  and  liabilities,  1080 

Effect  of  corporation  departing  from  its 

proper  functions,  1080 
Expiration  of  charter,  1079 
Order  of  priority  of  claims,  1080 
Settlement  with  members,  1081 
Shares  reaching  par  value,  1079 
Unanimous  consent  necessary,  1080 
Withdrawal,  1051 

Dividends,  1004 

Double  fines,  1043 

Dues,  1037 

Collection,  1039 
Definition,  1037 

Dues  and  interest  combined,  1061 

Dues  an  entire  sum,  1037 
Effect  of  loan,  1038 

Effect  of  pursuing  remedies  on  mort- 
gages, 1038 
Effect  of  suit,  1038 
Liability  to  pay  absolute,  1038 

No  calls  needed,  1039 
Object  of  dues,  1037 
Payable  in  cash  only,  1039 
Payment,  1039 
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BUILDING  AND  LOAN,  etc.,  <-<>«»  a. 
Dues,  cont'd. 

Time  and  place  of  payment,  1039 

When  liability  ends,  1038 

When  liability  to  pay  attaches,  1038 

Where  liability  to  pay  exists,  1038 
Duties  of  members ,  see  infra,  MEMBERS. 
Embezzlement,  1016 
Estoppel  : 

Acts  of  officers,  1014 

By-laws,  1020 

Mortgages,  1063 

Mortgagor  estopped  to  deny  membership, 

1028 

To  deny  corporate  character,  1011 

Estoppel  of  one  who  has  dealt  with 

association,  1011 
In  general,  1011 
Junior  mortgagee,  1011 
Member  mortgagor,  1011 
Members,  1011 
To  deny  membership,  1028,  1029 
Evidence  : 

As  to  proof  of  corporate  character  necessary, 
see  infra,  Actions. 

Proof  of  membership,  1028 
Executors  and  administrators,  1029 
Exemption  from  taxation,  1012 
Exemptions  from  usury  law,  1073 
Fines,  1040 

Amount,  1040 

Certain  and  reasonable,  1042 
Construction  against  fines,  1042 
Construction  to  avoid  double  fines,  IO43 
Defined,  1040 
Double  fines,  1043 

Effect  of  payment  of  unnecessary  fines, 
1044 

Fines  on  interest,  1041 
How  liability  enforced,  1044 
Implied  power  to  impose,  1041 
Interest,  1040 

Liability  when  secured  by  mortgage,  1044 

Liquidated  damages,  1040 
Nature  and  objects,  1040 
Nonmembers  and  depositors,  1040 
Penalties,  1040 
Power  to  impose,  1041 
Progressive  fines,  1042,  1043 
Remitting  fines,  1044 
Requisites,  1042 

Statutory  authority  necessary,  1041 

Strict  construction,  1042 

Unreasonable,  1040 

Usury,  1040-1072 
Fire  insurance  : 

Power  to  insure,  1017 
Foreclosure  of  mortgage,  1079 
Foreign  corporations,  1008 

Interest,  1061 
Forfeiture,  1044 

Action  for  wrongful  declaration  of  for- 
feiture, 1046 

Enforcement  discretionary  with  associa* 
tion,  1045 

In  general,  1044 

Notice,  1045 

Settlement  upon  forfeiture,  1045 
Strict  construction,  1044 
Freehold  societies,  1001 

Funds  (see  also  infra,  ASSOCIATION  Fund)  : 
Liability  of  officer  in  charge  of  funds,  1015 


BUILDING  AND  LOAN,  etc.,  cont'd. 

General  scheme,  1003 
History,  1003 
Implied  power,  1017 
Implied  power  to  borrow,  1022 
Income  stock,  1030 

Incorporated  associations,  see  infra,  CORPO- 
RATIONS. 

Infants  : 

Membership,  1027 

Insolvency.  1018 

Rights  of  members  to  be  paid,  1034 
Withdrawal,  1051 

Instalments,  1004 

Interest  (see  also  infra.  Usury),  1060,  1061 
Bonus  in  form  of  interest  allowed,  1069 
Dues  and  interest  combined,  1061 
Fines,  1040 

Foreign  and  domestic  corporations,  1061 
Interest  in  advance,  1061 
Interest  on  premiums,  1070 
Lump  sum,  1069 
Premium,  1068 

Right  to  receive  implied,  1061 
When  interest  begins  and  ends,  1061 
Whether  premium  is  interest,  1068 

Larceny,  1015 

Legality,  1005 

Liabilities   of  members,  see   infra,  DUES; 

Members. 
Lien  on  stock  of  member,  1032 

At  common  law,  1032 

Remedies  of  members,  1032 

Statutes  granting,  1032 
Limitation  of  actions : 

Withdrawal  of  members,  1054 
Liquidated  damages,  1040 
Loan  by  association,  1020,  1054 

Advance,  1020,  1035,  1055 

Advance  payment  or  redemption,  1056 

Amount  of  lean  to  member,  1035 

Amount  not  to  be  returned,  1056 

Assignment  of  shares  as  security,  1062 

Auctioning  funds,  1054 

Chattel  mortgages,  1062 

Discretion  of  managers  as  to  security, 
1062 

Dues  and  interest  combined,  1061 

Effect  on  membership  by  receiving  loan, 

1038,  1057 
Enforcing  several  securities,  1062 
Fines,  1061 

Incidents  of  the  loan,  1061 
Interest,  1061 
Interest  implied,  1061 
Interest  in  advance,  1061 
Loan  or  advance,  1055 
Liability  to  pay  dues,  1038 
Marshaling  securities,  1066 

Injunction.  1067 

Joint  note,  1067 

Mortgage  and  assigned  stock,  1066 
Subrogation,  1067 
Two  mortgages,  1067 

Member's  purpose  in  borrowing,  1035 

Mechanic's  lien,  1054 

Method  of  making,  1054 

Mortgage  as  security,  see  infra,  MORT- 
GAGE. 

Nature  of  assignment  of  shares  for  se- 
curity, 1062 
Nature  of  the  transaction,  1054 
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BUILDING    V.ND  LOAN,  etc.,  cont'd. 
Loan  by  association,  cont'd. 
Partnership,  1055 
Personal  security,  1062 
Power  of   association   to    make,  1020, 
1021 

Power  to  take  security  implied,  io6r 
Relation  of  stock  payments  and  loans,  1057, 

10O1,  1076 
Amount  paid  in  credited,  1059 
Application  by  member,  1059 
Application  by  vendee  or  mortgagor, 

1060 

Assigned  shares,  10C0 
Entrance  fees,  1059 
In  general,  1057 

Interest  on  stock  payments,  1060 
Judgment    for    full   amount  on  fore- 
closure, 1059 
Profits,  1060 

Right  to  apply  stock  payments  on 
loans,  1059 

Statutes  providing  for  decrease  of  in- 
terest, 1058 

Stock  payments  cannot  be  credited  on 
loans,  1059 

Stock  payments  not  payments  on  loan, 
1057 

Usurious  contract,  1058 

Who   may  apply  stock  payments  on 
loans,  1059 
Right  of  member  to  receive  loan,  1035 
Right  to  vote,  1057 
Sale  of  shares,  1056 

Satisfaction  of  the  loan,  see  infra,  Satis- 
faction of  Loan. 
Security,  1035,  1061 
Stock  payments,  1057,  1061,  1076 
Stock  payments  credited,  1076 
Termination  of  membership,  1057 
To  nonmembers,  1021 

Transaction  a  loan  within  usury  laws, 
1056 

Transaction  a  sale  of  borrower's  shares, 

1056 

Transaction  regarded  as  advances  out  of 

partnership  fund,  1055 
Unincorporated  association,  1055 
Usury,  1055 

When  interest  begins  and  ends,  1061 
Local  associations,  1007 
Married  women  : 

Membership,  1027 
Marshaling  securities,  1066 
Matured  shares,  1031 

Maturity,  see  infra,  SATISFACTION  OF  THE 
Loan. 

Maturity  of  stock,  1032 

Members  (see  also  infra,  Dues;  Loan  by  the 
Association;  Withdrawals): 
Attestation,  1063 

Determination  of  disputes  between  asso- 
ciation and  members,  1036 

Duties  and  liabilities,  1035 

Burden  of  showing  losses,  1036 
Enumeration,  1035 

Liability  limited  to   losses  sustained 

during  membership,  1036 
To  contribute  to  losses  and  expenses, 

1035 

Rights  of  members,  1034 

Defined  in  charter  and  by  laws,  1034 
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BUILDING  AND  LOAN,  etc.,  cont'd. 
Members,  cont'd. 

Rights  of  members,  cont'd. 

Effect  of  insolvency  of  association  on 

right  to  be  paid,  1034 
Effect  of  pledge  of  stock,  1034 
In  general,  1034 

Right  to  be  paid  on  maturity,  1034 
Right  to  receive  a  loan,  1035 
Right  to  remain  a  member,  1034 

Witness,  1063 
Membership,  1026 

Assignee  of  mortgagor,  1027 

Association  estopped,  1029 

Construction  of  statutes  enabling  persons 
under  disabilities  to  join,  1028 

Contract  essential,  1027 

Corporations,  1028 

Death  of  member,  1029 

Depositors,  1027 

Entrance  fee,  1026 

Estoppel  to  deny  membership,  1028 

Executors  and  administrators,  1029 

How  membership  is  acquired,  1026 

Infants,  1027 

Married  woman  mortgagor,  1028 
Married  women,  1027 
Mortgagor,  1027 

Mortgagor  estopped  to  deny  that  he  is  a 

member,  1028 
No  formal  acts  necessary,  1026 
Persons  under  disabilities,  1027 
Proof  of  membership,  1028 
Qualifications,  1027 
Termination,  1029 

Termination  by  act  of  association,  1029 

Termination  by  death,  1029 
Misconduct  of  officers,  1015 
Mistake,  1015 

Mortgages  (see  also  infra,  Satisfaction  of 
the  Loan),  1063. 
Accelerated  payments,  1064,  1065 
Attestation  by  members,  1063 
Attorney's  fee,  1065 
Different  amount  due  on  default,  1064 
Disability  of  principal,  1063 
Enforcing  fines,  1044 
Enforcing  mortgages,  1063 
Equitable  title,  1063 
Estoppel,  1063 
First  mortgage,  1063 
Foreclosure,  1079 

Instruments    construed    as  mortgages, 

1065 

Leasehold,  1063 
Marshaling  securities,  1066 
Member  as  witness,  1063 
Mortgages  of  married  women,  1063 
Mortgages  of  outside  parties,  1063 
Power-of-sale  mortgages,  1064 
Priorities,  1063 

Reference  to  rules  or  by-laws,  1066 
Sales  on  default,  1064 
Second  mortgage,  1063 
Strictly  construed,  1064 
Taxation,  1012 
Terms  of  the  mortgage,  1064 
To  secure  definite  sum,  1064 
Usual  security  for  loan,  1063 
Mortgagor  : 

Estoppel  to  deny  membership,  1028 
Membership,  1027 
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BUILDING  AND  LOAN,  etc.,  cont'd. 
National  associations,  1007 
Nature  of  association  a  question  for  the 

jury,  1002 
Notice : 

Notice  of  by-laws,  1020 

Withdrawal,  1049 
Notice  to  officers,  1014 
Object,  1001 
Officers  and  agents,  1012 

Accounting,  1016 

Acting  beyond  authority,  1015 

Appointment,  1013 

Auditing  accounts,  1013 

Authority,  1014 

Commercial  paper,  1016 

Compensation,  1013 

Delegation  of  power,  1016 

Director's  responsibility  for  codirectors, 
1015 

Duties,  1015 

Embezzlement,  1016 

Enforcement  of  liability,  1016 

Estoppel,  1014 

Executive  officers,  1012 

In  general,  1012 

Liabilities,  1015 

Loss,  1015 

Misconduct,  1015 

Mistake  of  judgment,  1015 

Negligence,  1015 

Notice  to  officer,  1014 

Officers  are  quasi  trustees,  1013 

Officer's  bond,  1016 

Officers  in  charge  of  funds,  1015 

Officers  not  the  corporation,  1013 

Ratification  of  acts,  1014 

Robbery,  1015 

Secretary,  1012 

Treasurer,  1012 

Trustees,  1013 

When  acts  of  officers  are  binding,  1014 

Whether  directors  or  officers,  1012 
Origin,  1003 
Partnership  : 

Usury,  1055 
Par  value  of  shares,  1003 
Payment  (see  also  infra,  Satisfaction  of 
the  Loan;  Stock): 

Payment  of  dues,  1039 

Relation  of  stock  payments  and  loans,  see 
infra.  Loan  by  the  Association. 
Permanent  associations,  1006 
Pleading : 

Allegation  of  corporate  character,  1010 
Pledge  : 

Effect  of  pledge  on  member's  rights,  1034 
Pledged  stock,  1031 
Powers,  1 01 7 

Actions,  1017 

Contracts  contrary  to  public  policy,  1019 

Contract  violating  by-laws,  1019 

Diversion  of  funds,  1017 

Effect  of  departure  from  proper  func- 
tions, 1026 

Express  powers,  1017 

Insuring  property,  1017 

Paying  prior  mortgage,  1017 

Power  to  compromise,  101S 

Power  to  contract,  101S 

Power  to  make  assignment  for  creditors, 
1018 


BUILDING  AND  LOAN,  etc.,  cont'd. 
Powers,  cont'd. 

Powers  of  corporations  generally,  1017 
Taking  security,  1017 

To  borrow  money,   see  infra,  Borrow- 
ing. 

To  hold  realty,  see  infra,  Real  Property. 

To  loan  money,  see  infra.  Loans. 

To  make  by-laws,  see  infra,  By-LAWS. 

Ultra  vires  acts,  1018 

What  powers  implied,  1017 
Preferred  stock,  1031 
Premium,  1067 

A  lump  sum,  1069 

Banking  powers,  1069 

Bonus,  1067 

Bonus  in  form  of  interest,  1069 

Definition,  1067 

In  general,  1067 

Interest  on  premiums,  1070 

Minimum  premium,  1069 

Recovery  on  repayment  of  loan,  1069 

Sometimes  held  to  be  interest,  1068 

Statutes  authorizing  premiums,  1069 

Treated  as  a  deduction,  1068 

Usurious,  1068 
Profits,  1 004- 1 060 

Credited  annually,  1006 
Questions  of  law  and  fact : 

Nature  of  the  association,  1002 

Usury,  1071 
Ratification,  1014 
Keal  property,  1025 

Investing  in  land,  1025 

Permanent  investment  in  land,  1025 

Power  to  hold  loans,  1025 

Statutes,  1026 
Redemption,    see    infra,    SATISFACTION  OF 

the  Loan. 
Release  : 

Satisfaction  of  the  loan,  1075 

Usury, 1072 
Rights,  see  infra,  Powers. 
Rights  of  members,  see  infra,  MEMBERS. 
Robbery,  1015 
l Satisfaction  of  the  loan,  1074 

Amount  due  on  voluntary  payment  or 
foreclosure,  1075 

At  maturity  of  stock,  1074 

Collection  by  suit  on  the  note,  1078 

Different  amounts    due    on  foreclosure 
and  voluntary  redemption,  1075 

False  declaration  of  maturity,  1074 

Foreclosure,  1079 

How   amount    required  to   satisfy  the 

debt  ascertained,  1075-1077 
Loan  treated  as  a  debt,  1076 
Obligation  to  pay  dues,  1076 
Payment  after  maturity,  1074 
Provisions  of  mortgages  followed,  1075 
Release,  1075 
Special  provisions,  1078 
Stock    need    not    have   been  declared 

matured,  1074 
Stock  payments,  1057,  1061,  1076 
Suit  redeemed,  1075 

Whether  association  can  compel  repay- 
ment, 1075 
Secretary,  1012 
Serial  associations,  1006 
Shares  (see  also  infra,  Stock): 

Stock  payment,  1057,  to6i,  1076 
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Bl  IliOlXG  AND  IiOAN,  etc.,  cont'd. 

Societies,  see  infra.  Unincorporated  As- 
sociations. 
Statutes,  see  infra.  Corporations. 
Stock  (see  also  infra.  Dues;  Members; 
Membership),  1003-1030 
Assignment  of  shares   as  security  for 

loan,  1062 
Burden  of  proof  of  maturity,  1033 
Calls,  1003 

Declaration  of  maturity,  1033 
Defense  to  claim  for  dues,  1033 
Income  stock,  1030 
In  general,  1030 
Instalments,  1003 
Kinds,  1030 

Lien  of  association,  1032 
Matured  shares,  1031 
Maturity  of  stock,  1032 
Measure  of  damages  for  refusal  to  trans- 
fer, 1031 

Methods   of   determining    maturity  of 

stock,  1032 
Paid  up,  1030 
Par  value  of  shares,  1003 
Payments  on  all  shares,  1006 
Pledged  shares,  1031 
Preferred  stock,  1031 
Prepaid,  1030 

Provision  that  stock  must  be  free,  1031 
Relation  of  stock  payments  and  loans,  1057, 

1061,  1076 
Account  paid  in  credited,  1059 
Application  by  member,  1059 
Application  by  vendee  or  mortgagor, 

1060 

Assigned  shares,  1060 
Entrance  fees,  1059 
In  general,  1057 

Interest  on  stock  payments,  1060 
Judgment    for   full   amount  on  fore* 

closure,  1059 
Profits,  1060 

Right  to  apply  stock  payments  on  loans, 
1059 

Statutes   providing    for    decrease  of 

interest,  1058 
Stock  payments  cannot  be  credited  on 

loans,  1059 
Stock  payments  not  payments  on  loan, 

1057 

Usurious  contracts,  1058 
Who  may  apply  stock   payments  on 
loans,  1059 
Remedies  for  refusal  to  transfer,  1031 
Satisfaction  of  the  loan,  see  infra,  SATIS- 
FACTION of  Loan. 
Stock  payments  credited,  1057,  1061,  1076 
Subscription  of  stock  as  a  prerequisite  of 

the  right  to  do  business,  1010 
Taxation,  1012 
Transfer,  1031 
Stockholders,  see  infra,  MEMBERS. 
Stock  payments  as  usury,  1071 
Suits,  see  infra,  ACTIONS. 
Suretyship  : 

Sureties  for  officers,  1016 
Taxation,  1012 

Term  has  no  exact  legal  significance,  IOOI 

Terminating  societies,  1005 
Termination  of  membership,  1029 
Treasurer,  1012 
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BUILDING  AND  LOAN,  etc.,  cont'd. 
Trustees,  1013 

Ultra  vires  (see  also  infra,  Powers),  1018. 
Borrowing  money,  1024 
Effect  of  departure  from  proper  functions, 

1026 

Unincorporated  associations  (see  also  infra, 

Corporations),  1007 
No  special  privileges,  1007 
Not  necessarily  incorporated,  1007 
Partnerships,  1007 
Powers,  1007 

Subsequent  incorporation,  1007 
Suits  on  old  obligations,  1007 
Usury,  1055 
Usury,  1055,  1058,  1068,  1071 
After  default,  1072 
Burden  of  proof,  1071 
By  what  law  governed,  1072 
Compromise,  1072 
Conflict  of  laws,  1072 

Constitutionality    of    exemption  from 

usury  laws,  1074 
Doctrine  that  parties  are  in  pari  delicto^ 

1073 

Dues  and  interest  combined,  1071 
Effect  of  usury  on  the  contract,  1072 
Exemptions  from  usury  laws,  1073 
Exemptions  from  usury  laws  strictly  con- 
strued, 1074 
Fines,  1040-1072 
How  usury  determined,  1071 
In  general,  1071 
Monthly  interest,  1072 
Not  purged  by  releases,  1072 
Pari  delicto,  1073 
Premium,  1068 
Question  of  fact,  1071 
Recovery  of  usurious  interest,  1073 
Stock  payments  disregarded,  1071 
Substance,  and  not  form,  the  criterion, 
1071 

Unlawful  interest  on  default,  1072 
Usurious  payments  applied  on  principal, 

1072 

Who  may  set  up  usury,  1072 
Variations  in  detail,  1005 
Winding  up  (see  also  infra,  Dissolution), 

1004 

Terminating  societies,  1005 
Withdrawals,  1046 

Amount  due  on  withdrawal,  1052 

In  general,  1052 

Net  value,  1052 

To  whom  payable,  1052 
At  common  law,  1046 
Between  notice  and  payment,  1053 
Changing  by-law  allowing  withdrawals, 

1047 

Death  of  member,  1046 

Effect  of  dissolution,  1051 

Effect  of  insolvency.  1051 

Enforcement  of  withdrawing  member's 

rights,  1054 
General  statute  controls  charter  regula- 

tions,  1046 
In  general,  1052 
Matter  of  contract,  1048 
Member  and  creditor,  1053 
Nature  of  the  membership,  1053 
Notice,  1049 
Order  of  payment,  1049 
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BUILDING  AND  LOAN,  etc.,  cont'd. 
Withdrawals,  cont'd. 

Origin  of  the  right,  1046 
Prerequisites,  1047 

Provision  that  certain  funds  shall  be 

used,  1048 
Quasi  creditor,  1053 
Reasonable  regulations,  1047 
Shares  must  be  free,  1050 
Status  of  withdrawing  member,  IO53 
Statute  of  limitations,  1054 
Submission  to  awards,  1053 
Voluntary  act,  1046 
Waiver  after  notice,  1050 
When  the  right  exists,  1050 
Witness  : 

Members,  1063 

BUILDINGS,  994 

Arson,  995 
Bridges,  996 
Building  purpose,  998 
Burglary,  994 
Canal,  996 

Examples  as  to  what  constitute  buildings, 

994-997 
Exemption  from  taxes,  997 
Fences,  996 
Lease,  997 
License,  995 
Machinery,  997 
Married  women  : 

Mortgages,  1063 
Mechanic's  liens,  996,  997 
Tenement,  995 
Unfinished  structure,  994 
Vessel,  997 

BUILT  : 

Construct,  994 
Erect,  994 

BURDEN  OF  PROOF: 

Bills  of  exchange  and  promissory  notes : 

Burden  on  defendant  to  show  notice  of 

specific  invalidity,  323 
Burden  shifted  by  proof  of  fraud,  321 
Burden  where  fraud  or  illegality  is  shown 

in  the  inception  of  the  instrument,  321 
Burden  where  fraud  or  illegality  is  shown 

in  the  subsequent  negotiation  of  the 

instrument,  322 
Circumstances  giving  rise  to  a  suspicion 

of  fraud,  324 
Defendant  must  prove  illegality,  fraud,  or 

loss,  320 
Effect  of  gross  negligence,  321 
Fraudulent  diversion  of  instrument,  322 
Holder  must  show,  where  burden  is  upon 

him,  all  the   circumstances   that  are 

taken, 323 

Holder  must  show,  where  burden  is  upon 
him,  all  the  facts  which  constitute  a 
bona  Jidc  holder,  323 

Instruments  obtained  by  misrepresenta- 
tions or  threats,  322 

Must  show  that  he  is  a  bona  Jidc  holder, 
323 

Paper  diverted,  324 

Partnership  bill  or  note  in  fraud  of  the 
firm,  322 

Presumption  of  title  not  overcome  by 
proof  of  gross  negligence,  324 
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BURDEN  OF  PROOF,  cont'd. 

Bills  of  exchange  and  promissory  notes,  cont'd. 
Proof  of  want  or  failure  of  consideration 
does  not  shift  the  burden  upon  holder, 
325 

Suspicious  conduct  of  holder,  324 

Time  of  giving  notice  of  dishonor,  432 

To  show  performance  of  condition,  232 

To  show  the  existence  of  other  paper  to 
which  notice  of  dishonor  might  apply, 
420 

Waiver,  465 
Bonds  : 

Consideration,  674 
Bottomry  and  respondentia  : 

Lender  must  show  necessity,  746 

Shifting  burden  of  proof,  747 
Brokers  : 

Customer's  irresponsibility,  975 
Building  and  loan  associations  : 

Maturity  of  stock,  1033 

To  show  losses,  1036 

BURGESS : 

Boroughs,  728 

BURGLARY : 

Board,  589 
Building,  994 

BUSINESS. 

Bills  of  exchange  and  promissory  notes  t 

Place  of  business,  438 

BY  (see  also  Pool)  : 
Boundaries,  805-813 
By  the  line,  814 
By  the  margin,  814 
By  the  shore,  821 
By  the  side,  814 

BY-LAWS  : 

Building  and  loan  associations,  1019 

Construction,  1020 
Enactment,  1020 
Estoppel,  1020 

Must  be  consistent  with  charter,  IOI9 

Must  be  legal,  1019 
Must  be  reasonable,  1019 
Notice  to  members,  1020 
Power  to  make,  1019 
Rights  of  members,  1034 
Vested  rights  protected,  1020 

CALLS : 

Building  and  loan  associations,  1003-1039 

CANAL  BOAT 

Boat,  610 

CANALS  : 

Berme  bank,  3 
Boundaries,  832 
Buildings,  996 

CAPTURE : 

Bottomry  and  respondentia,  747 

CARGO  (see  also  Bottomry  and  Respon- 
dentia): 
Bottomry  and  Respondentia,  744 

Master's  authority,  744 
Owner's  authority,  745 
Respondentia  bonds,  744 
Rights  of  owner  of  cargo,  744 
When  master  may  hypothecate  cargo, 
744 
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C  IRRIAGE  : 

Bicycle,  16 

CARRIERS,  see  Bills  of  Lading. 

CARRIEKS  OF  LIVE  STOCK: 

Cattle  cars,  542 

CARRIERS  OF  PASSENGERS: 
Bicycles  : 

Baggage,  30 

CHAMPERTY  AND  MAINTENANCE: 

Bonds,  661 

CHARACTER,  see  Breach  of  Promise  of 
Marriage. 

CHARGE : 

"  Bind"  synonymous  with,  574 

CHART : 

Book,  704 

CHARTER  (see  also  Building  and  Loan  As- 
sociations) : 
Bridges  : 

Charter  of  toll  bridge  a  contract,  946 

CHARTER-PARTY  (see  also  Bills  of  Lad- 
ing) : 
Bills  of  lading  : 

Parol  evidence,  537 
Bills  of  lading  distinguished  from,  509 

CHASTITY,  see  Breach  of  Promise  of 

Marriage. 

CHATTEL  MORTGAGES: 

Building  and  loan  associations,  1062 

CHATTELS  : 

Bills  of  exchange  and  promissory  notes  : 

Whether  bills  and  notes  are  chattels  or 
choses  in  action,  171 

CHECKS  : 

Bills  of  exchange  and  promissory  notes  : 

Instruments  payable  in  checks,  105 
Promise  to  pay  nonexisting  check,  238 
Stamps,  158 

CHILDREN : 

Child  en  ventre  sa  mere,  719 

CHOSES  IN  ACTION: 

Bills  of  exchange  and  promissory  notes : 

Whether  bills  and  notes  are  chattels  or 

choses  in  action,  171 

CIRCUMSTANTIAL  EVIDENCE : 

Bigamy,  43 

CITIES,  see  Boroughs. 

CIVILITER  MORTUUS: 

Bills  of  exchange  and  promissory  notes, 

168 

"CLEAN  BILLS"  OF  LADING,  510-541 

COLLATERAL  FACTS  : 

Bills  of  exchange  and  promissory  notes: 

Protest,  394 

COLLATERAL  SECURITY  : 

Bills  of  exchange  and  promissory  notes,  85 

Bill  or  note  of  third  person  transferred 
before  maturity,  289 

Collateral  for  contemporaneously  con- 
tracted debt,  289 

Notice,  308 


COLLATERAL  SECURITY,  cont'd. 

Bills  of  exchange  and  promissory  notes,  cont'd. 

Notice  of  dishonor,  410,  434 
Renewal  of  paper,  341 
Partial  illegality,  340 
Usurious  contracts,  340 
Whether  original  invalidity  affects  re- 
newal, 340 
Whether  transfer  regarded  as  bona  fide 
for  value,  289 
Bills  of  lading  : 

Transfer  of  bills  of  lading,  548 
Bottomry  and  respondentia,  738 
Building  and  loan  associations : 
Power  to  give,  1024 

COLORED  PERSON: 

Black  person,  576 


COLORE  OFFICII: 

Bonds,  679 

COMMENCED,  954 

COMMERCIAL  BROKER,  960 

COMMERCIAL  PAPER,  see  Bills  of  Ex- 
change and  Promissory  Notes. 

COMMISSIONERS  : 

Boroughs,  722-726 

COMMISSION-  MERCHANTS,  see  Bro- 
kers. 

COMMON  CARRIERS: 

Boom  companies,  717 

COMMONS  : 

Bote,  734 

C03IPOUNDING  FELONY,  659 

COMPOUNDING  OFFENSES  : 

Bills  of  exchange  and  promissory  notes,  191 

COMPROMISE  : 

Building  and  loan  associations,  101S 

Usury, 1073 

COMPROMISE  OF  SUITS  : 

Bills  of  exchange  and  promissory  notes: 

Compromise  as  a  consideration,  188 

CONDITIONS,  see  Bonds. 

CONFEDERATE  MONEY: 

Bills  of  exchange  and  promissory  notes,  131 

CONFEDERATE  TREASURY  NOTES  • 

Bills  of  equity, '64 

CONFESSION  OF  JUDGMENT: 
Bills  of  exchange  and  promissory  notes: 

Whether  authority  to  confess  judgment 
affects  negotiability  of  instrument,  126 

CONFLICT  OF  LAWS  : 

Bigamy,  38,  39 

Bills  of  exchange  and  promissory  notes  : 

Acceptance  is  contract  of  place  where 

name  written,  212 
Bills  drawn  in  one  state  and  payable  in 

another,  78 
Days  of  grace,  366 

Law  controlling  admissibility  in  evidence 

of  protest  of  note,  386 
Law  of  the  place  of  delivery,  204 
Protest,  380 
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CONFLICT  OF  LAWS,  cont'd. 
Bonds: 

Capacity  to  contract,  625 
Bottomry  and  respondentia,  738 
Building  and  loan  associations: 

Usury,  1072 

CONNAISSEMENT,  509 

CONNECTING  CARRIERS  : 
Bills  of  lading,  510 

Authority  to  issue,  512 

CONSIDERATION,  see  also  Bonds  ;  Bills 
of  Exchange,  and  Promissory  Notes, 186 
Bills  of  exchange  and  promissory  notes  : 
Acceptance  of  a  bill  implies  a  consider- 
ation, 187 

Burden  of  proof  as  to  consideration,  200 

Compromise  of  suits  and  claims  as  con- 
sideration, 188 

Conditional  instrument  imports  no  con- 
sideration, 84 

Debts  barred  by  statute  of  limitations, 
189 

Debts  discharged  by  bankruptcy,  189 
Effect  of  signing  or  indorsing  after  nego- 
tiation, 186 
Extension  of  time,  188 
Forbearance  as  a  consideration,  188 
Future  services  as  a  consideration,  188 
Good  considerations,  189 

Illegal  consideration ,  see  ILLEGAL  CON- 
TRACTS. 

Illustrations  of  sufficient  considerations, 
188 

Inadequacy  of  consideration,  189 
Liability  of  partnership  on  consideration 

for  paper  issued  by  a  surety,  180 
Moral  considerations,  189 
Natural  love  and  affection,  189 
Necessity  of  consideration,  186 
Negotiable  notes  import  a  consideration, 

186 

Nonnegotiable  notes  held  to  import  con* 
sideration,  187 

Nonnegotiable  notes  import  a  consider- 
ation, 80 

Overdue  paper,  314 

Parol  evidence,  199 

Presumption  of  consideration,  186 

Presumption  of  funds  in  hands  of  ac- 
ceptor, 187 

Services  as  a  consideration,  188 

Sufficiency  of  consideration,  188 

Surrender  or  cancellation  of  note  or  bill 
of  third  person,  188 

Whether  consideration  must  be  of  a 
pecuniary  nature,  188 

Whether  nonnegotiable  bill  imports  a 
consideration,  187 

CONSPIRACY,    see     Blacklisting  Em- 
ployees. 

CONSTABLE : 

Boroughs,  729 

CONSTITUTIONAL  LAW: 

Bigamy,  36 

Bill  of  attainder,  56 

Bills  of  credit,  see  Bills  of  Credit. 

Bills  of  exchange  and  promissory  notes  : 

Stamp  acts,  160 
Blasphemy  and  profanity,  582 
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CONSTITUTIONAL  LAW,  cont'd. 
Boom  companions,  708 
Boroughs,  722 

Wards,  725 
Bridges  (see  also  Bridges): 

Franchise  of  toll  bridge  a  contract,  946 
Building  and  loan  associations  : 

Alteration  of  charter,  1009 
Charter  as  a  contract,  1009 
Exemption  from  usury  law,  1073 
Laws  providing  for  organization,  100S. 
Sugar  bounties,  870,  871 

CONSTRUCT : 
Built,  994 

CONSTRUCTION,  see  Boundaries. 

CONTENTS  : 

"  Contents  and  weight  unknown,"  525 
"  Contents  unknown,"  523 
"  Measurement  and  contents  unknown," 
524 

"Quantity  and  quality  unknown,"  524 
"  Weight  and  contents  unknown,"  524 

CONTRACTOR : 

"  Builder"  synonymous  with,  994 

CONTRACTS  (see  alsd  Bills  of  Exchange 
and  Promissory  Notes;  Bills  of  Lad- 
ing; Bills  of  Sale;  Bonds;  Bottomry 
and  Respondentia;  Breach  of  Promise 
of  Marriage;  Brokers-  Building  and 
Loan  associations): 
Bilateral,  49 

CONTRIBUTION  ; 

Building  and  loan  associations,  1035 

CONTRIBUTORY  NEGLIGENCE  : 
Bicycles,  19 

Riding  on  car  tracks,  24 
Boom  companies,  718 

CONVEYANCE,  see  Boundaries. 

COPYRIGHT  : 

Book, 703 

CORPORATIONS  (see  also  BoomCompanies; 
Building  and  Loan  Associations): 
Bills  of  exchange  and  promissory  notes,  183 
Acceptances,  213 
Acceptances  by  corporation,  183 
American  doctrine  as  to  validity  of  cor- 
porate paper,  183 
Authority  of  officers  and  agents,  185 
Bills  drawn  by  corporations,  183 
Bills  drawn  by  officer  upon  corporation, 
119 

Bona  Jide  holder's  right  as  to  paper  ultra 

vires,  184 
Corporation  notes,  183 
Form  of  corporation  paper,  185 
Indorsement  by  corporation,  183,  184 
Note  by  corporation  to  officer,  121 
Paper  issued  ultra  vires,  184 
Power  incident  to  power  to  borrow,  183 
Powers  of  corporations  in  regard  to  ne- 
gotiable paper,  183 
Power  to  issue  negotiable  paper  not  co- 
extensive with  power  to  trade,  184 
Total  want  of  authority,  184 
Whether  paper  negotiable  inform  issued 
by  a  corporation  under  its  corporate 
seal  is  negotiable,  124 
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CORPORATIONS,  cont'd. 
Bonds,  635 

Corporate  name,  635 
Corporations  as  obligors/635 
Illegal  condition,  658 
Illegal  consideration,  662 
Obligee,  642 
Building  and  loan  associations  : 

Corporation  as  member  of  building  asso- 
ciation, 102S 
COSTS : 

Bill  of  costs  (see  also  Bills  of  Exchange 

and  Promissory  Notes),  56 
Bills  of  exchange  and  promissory  notes, 

348 

Bring  suit,  954 

COUNTERCLAIM  : 

Bills  of  exchange  and  promissory  notes,  316 

COUNTIES,  see  Bridges. 

COUNTY: 

Body  of  the  county,  612 

COUNTY  COMMISSIONERS: 

Board,  593 

COUPONS : 

Bills  of  credit,  62 

COURSES  AND  DISTANCES,  sec  Bound- 
aries. 

COURT,  see  Rules  of  Court. 

CREDIT  : 
As  to  bills  of  credit,  see  Bills  of  Credit. 
Brokers : 

Broker  cannot  sell  on  credit,  964 

CRIMINAL  LAW  (see  Bigamy;  Blasphemy 
and  Profanity  ;  Blood  Stains  ;  Brands 
and  Marks  ;  Breach  of  the  Peace  ; 
Bribery;  Cohabitation): 

Bicycles: 

Riding  on  sidewalks,  22,  23 

Brawls,  880 

CROSSINGS : 
Bicycles  : 

Street  railways,  24 

CURRENCY : 

Bills  of  exchange  and  promissory  notes,  106- 

131 

Currency    and    current    funds  distin- 
guished, 107 
Currency  of  a  particular  place,  107 
Meaning  of  currency,  106 
Usage  to  show  negotiability,  106 
Whether  instrument  payable  in  currency 
is  negotiable,  106 

Distinguished  from  current  funds,  107 

Meaning  of  the  term,  106 

Whether  instruments  payable  in  currency 
are  negotiable,  106 

CURRENT  MONEY  : 

Bills  of  exchange  and  promissory  notes,  104 

CURTESY : 

Born,  719 

CUSTOM-HOUSE  BROKERS  (see  also 

Brokers),  962 

CUSTOMS  (see  also  Usages  and  Customs): 
British  customs,  957 


DAMAGES  (see  also  Breach  of  Promise  op- 
Marriage)  : 
Bills  of  exchange  and  promissory  notes : 

Costs,  348 
Interest,  348 
Protest  charges,  348 
Re-exchange,  348 

DAMS: 

Boom  companies,  714 

DATE: 

Bills  of  exchange  and  promissory  notes: 

Date  not  essential,  128 

How  far  expressed  date  is  conclusive,  128 

Instrument  dated  on  Sunday,  129 

Notice  of  dishonor,  414 

Omission  or  misdescription  in  notice  of 

dishonor,  417 
Parol  evidence,  153 
Parol  evidence  as  to  acceptance,  215 
Parol  evidence  to  show  actual  time  of 

delivery,  204 
Place  of  delivery,  204 
Position  of  date  on  paper,  128 
Postdating,  129 

Presumption  as  to  date  where  omitted  in 
acceptance,  215 

Presumption  of  transference  at  date,  319 

Presumption   that   instrument  was  de- 
livered at  date,  204 

Time  of  indorsement,  281 

Variance  as  to  date  where  there  is  a 
promise  to  accept,  244 

What  date  presumed  where  no  date  is 
expressed,  128 

Whether  necessary  to  acceptance,  215 
Bonds,  624 

DAYS  OF  GRACE : 
Bills  of  exchange  and  promissory  notes,  366 

Allowance  of  days  of  grace,  366 

Bills  and  notes  payable  in  instalments, 

367.  . 

Definition  and  character  of  days  of  grace, 

366 

Demand  paper,  368 

Nonnegotiable  bills  and  notes  entitled  to- 

grace,  80 
Nonnegotiable  instruments,  367 
On  what  instruments  grace  is  allowed,. 

367 

Payable  expressly  without  grace,  368 

Sight  bills  and  notes,  367 

Term  of  grace  allowed,  368 

What  law  governs,  367 

Where  last  day  of  grace  is  Sunday,  368 

DEATH : 

Bills  of  exchange  and  promissory  notes  : 

Acceptance  after  drawer's  death,  209 
Mailing  notice  of  dishonor  to  representa- 
tive of  deceased  party,  427 
Notice  of  dishonor  where  party  to  be  notified 
is  dead,  410 
Death  of  drawer  or  indorser  unknown 

to  holder,  411 
"  Estate  "  of  deceased,  410 
Notice  to  drawer's  or  indorser's  place 

of  business,  411 
Notice  to  executor  named  in  will  though 

not  qualified,  412 
Notice   to   person    subsequently  ap- 
pointed administrator,  412 

164  Volume  IV. 


Death. 


INDEX. 


Draw. 


DEATH,  cont'd. 

Bills  of  exchange  and  promissory  notes,  cont'd. 
Notice  of  dishonor,  etc.,  cont'd. 
Personal  representative,  410 
Where  no  personal  representative  has 
qualified,  411 
Obligation  of  drawee  to  accept  after  death 

of  drawer,  470 
Payment  after  death,  92 
Presentment,  357,  358 
Presentment  in  case  of  drawee's  death, 
349 

Whether  death  of  maker  or  acceptor  ex- 
cuses demand  and  notice,  468 
Bonds : 

Change  of  obligee  by  death,  649 
Breach  of  promise  of  marriage  : 

Promise  conditioned  on  death  or  divorce 
of  consort,  883 
Building  and  loan  associations : 

Borrowing  member,  1030 

Member,  1029 

Withdrawal,  1046 
Presumptions,  38 

DEATH  BY  WRONGFUL  ACT : 

Born,  719 

DE  BENE  ESSE,  573 

DEBT: 

Bill,  50 

Bona  Jide  debts,  615 
Book  debts,  705 

DECEIT,  see  Fraud. 

DECLARATIONS: 
Boundaries,  85 1 

Ante  litem  tnotam,  853 
Calls  in  deeds,  853 

Declarant  must  have  competent  knowl- 
edge, 853 
Declarations  against  interest,  852 
Declarations  of  deceased  persons,  851 
Declarations  of  former  owners,  852 
Erroneous  boundary  line,  853 
Interest,  852 

Limitation  of  rule  as  to  declarations,  853 
Parol  admission  of  former  owner,  854 
Party  formerly  owning  land  in  trust,  853 
Surveyors'  declarations,  852,  853 
Breach  of  promise  of  marriage,  887 

DECREES  : 
Boundaries : 

As  evidence,  857 

DEDICATION: 

Bridges,  922 

DE  FACTO  CORPORATIONS: 

Bridges,  947 

Building  and  loan  associations,  1010 
DE  FACTO  OFFICER,  662 

DEFEASANCE,  see  Bills  of  Sale. 
DELIVERY,  see  Bills  of  Exchange  and 
Promissory  Notes;  Bills  of  Sale;  Bonds. 

DEMAND  (see  also  Bills  of  Exchange  and 
Promissory  Notes): 
Bills  of  exchange  and  promissory  notes: 

Payable    on  demand  when  no  time  is 
specified,  133 
Bonds: 

Condition  to  pay  money  on  demand,  677 


DEPUTIES  : 

Bonds,  672 

DESCENT  AND  DISTRIBUTION  (see  also 

Succession)  : 
Brother,  990 

DEVIATION: 

Bottomry  and  respondentia,  747 

DIES  NON  JURIDICUS: 
Bills  of  exchange  and  promissory  notes,  368, 

369 

Notice  of  dishonor,  436 

DIRECTORS  : 
Building  and  loan  associations,  10:2 

Liability   for   unauthorized  borrowing, 
1025 

Misconduct,  1015 

DISCOUNT: 

Bills  of  exchange  and  promissory  notes  : 

Whether  real  drawee  discounts  bill  or 
becomes  liable  as  acceptor,  223 

DISCOVERY: 

Boundaries,  840 

DISEASE,  see  Breach  of  Promise  of  Mar- 
riage. 

DISHONOR,  see  Bills  of  Exchange  and 
Promissory  Notes. 

DISORDERLY  HOUSES  : 

Breach  of  the  peace,  904 

DISTANCES,  see  Boundaries. 

DISTRESS  : 

Board,  590 
Boundaries,  841 

DIVIDENDS: 

Building  and  loan  associations,  1004 

DIVORCE  : 
Bigamy : 

Belief  in  legal  divorce  as  defense,  41 
English  law  as  to  a  foreign  divorce,  37 
First  marriage  set  aside  by  divorce,  36 
Fraud,  37 

Guilty  party  forbidden  to  remarry,  37 
Proof  of,  45 

Want  of  jurisdiction,  37 
When  divorce  must  be  obtained,  37 
Bills  of  exchange  and  promissory  notes, 
169 

Breach  of  promise  of  marriage  : 

Promise  conditioned  on  divorce  or  death 
of  consort,  883 

Promise  while  decree  of  divorce  forbid- 
ding second  marriage  operative,  883 
Guilty  party  forbidden  to  remarry  : 

Bigamy,  37 

DOCUMENTARY  EVIDENCE: 
Bloodstains  : 

Medical  books,  588 
Books,  705 

"DOLLARS"  : 

Bills  of  exchange  and  promissory  notes, 
131 

DOMESTIC  BILLS  OF  LADING,  509 

DRAW  : 

Suitable  draw,  926 
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1)1 5  \\V  BRIDGES  : 
Right  of  drawbridge  proprietor  in  respect  to 
navigation,  926 

Apparatus  for  using  draw,  926 
Delay  in  passing  draw,  926 
Examples,  926,  927 
I n  general,  926 

Liability  for  drawbridges,  927 

Liability  for  negligence  of  bridge  officials, 

927 

Prompt  and  safe  passage  of  vessels,  926 
Suitable  draws,  927 

DRAWEE  : 

Hills  of  exchange  and  promissory  notes,  78 

DRAWER  : 

Hills  of  exchange  and  promissory  notes,  78 

DRAY  TICKET,  510 

DRUGGIST  : 

Heverage,  11 

DRUNKENNESS  : 

Bills  of  exchange  and  promissory  notes,  165 

Complete  intoxication  of   maker  a  de- 
fense against  payee,  165 

Fraud  and  imposition,  165 

Innocent  holder,  165 

Necessity  of  rescission  when  sober,  165 

Partial  intoxication,  165 

Voidable  but  not  void,  165 
Blasphemy  and  profanity,  581 
Bonds.  627 

Excessive  drunkenness  at  time  of  execu- 
tion, 627 

Incapacity  from  intoxication  a  question 

of  fact,  627 
Not  void  but  voidable,  627 
Breach  of  promise  of  marriage,  893-900 

DUE  BILLS  : 

Bills  of  exchange  and  promissory  notes,  83 

DUE  COURSE  OE  TRADE,  310 

D  UES,  see  Building  and  Loan  Associa- 
tions. 

DURESS  : 

Bills  of  exchange  and  promissory  notes,  201 

Between  remote  parties,  334 

Burden  of  proof,  320-324 

Duress  a   defense   between  immediate 

parties,  334 
Examples,  334 
Bonds,  627 

Duress  of  co-obligor,  627 
Duress  of  goods,  628 
Duress  of  persons,  628 
Duressor  minas,  628 
Extortion  colore  officii,  628 

Bonds  given  to  United  States,  630 

Criminal  cases,  630 

General  rule,  628 

Joint  obligors,  629 

Separable  conditions,  630 

Voluntary  bonds,  629 
General  rule,  627 
Putting  in  fear  generally,  628 
Threats  of  imprisonment,  628 
Threats  of  prosecution,  628 
Unlawful  restraint,  628 
Wrongful  attachment,  628 
Breach  of  promise  of  marriage,  894 
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EAR-MARKS,  875 

EASEMENTS  : 

Boom  companies,  709 

ELECTIONS  : 
Bribery,  911 

Agreement  to  discharge  debtor,  912 
Agreement  to  pay  percentage  of  salary 

or  fees  into  treasury,  913 
At  common  law,  911 
Disqualification  for  office,  913 
Examples,  912,  913 
Expenses  of  electors,  912 
Furnishing  refreshments,  912 
Inducements  offered  to  change  location 

of  county  seat,  913 
Joint  candidacy,  912 
Nominating  conventions,  913 
Reception  of  bribe  by  voter,  913 
Statutes  in  England  and  United  States, 

912 

What  constitutes,  912,  913 

EMBARGO : 

Blockade  distinguished  from,  584 

EMBEZZLEMENT  : 

Building  and  loan  associations,  1016 

EMINENT  DOMAIN  : 
Boom  companies,  708 

Authority    of    legislature    to  empower 

company  to  condemn  land,  708 
Use   of    banks   without  compensation, 
708 
Bridges,  945 

Authority  to  condemn  lands  for  public 

bridges,  932 
Consequential  damages,  932 
In  general,  932 
Toll  bridges,  932-945 

EMPLOYEES,     see    Blacklisting  Em- 
ployees. 

ENTERTAINMENT  : 

Board,  589 

ERECT : 
Built,  994 

ESCAPE : 

Bonds,  660,  661 

ESCROW  : 
Bills  of  exchange  and  promissory  notes,  151 

Examples,  204,  205 
In  general,  204 

Rights  of  bona  fide  holder,  335 

Whether  bills  and  notes  may  be  delivered 

in  escrow,  204 
Whether  technical   doctrine  of  escrow 

is  applicable  to  unsealed  instruments, 

205 

Bonds,  623,  624 

ESTIMATE  : 

Boundaries,  793 

ESTOPPEL : 
Bills  of  exchange  and  promissory  notes,  475 

Maker  estopped  to  deny  fictitious  char- 
acter of  payee,  117 
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ESTOPPEL,  cont'd. 
Bills  of  lading,  531 

Between  the  original  parties,  531 
Estoppel  of  shipowner  or  carrier,  531 

Bills  acknowledging  payment  of  freight 
not  in  fact  paid,  536 

Bills  issuedwithout  receiving  goods, 532 

Bills  issued  without  receiving  goods  in 
hands  of  bona  fide  consignee  or  in- 
dorsee for  value,  533 

Bills  of  quantity  larger  than  shipped, 

Carrier  not  liable  on  bill  in  hands  of 

shipper,  532 
Goods  received  after  bill  issued,  535 
Masteracting  beyond  his  authority,  532 
Where  consignor  is  agent  of  consignee, 

532 

Where  master  acts  within  scope  of  his 
authority,  531 
Master  estopped  as  against  indorsee  or 

consignee,  531 
Master  of  vessel  and  bona  fide  consignees 

or  transferees  for  value,  531 
Shipper's  liability  to  masters  for  misrep- 
resenting goods,  531 
Bonds,  687 
Boundaries,  865 

Acts  of  parties  or  other  predecessors, 
865,  866 

Adjoining    owners    equally  chargeable 

with  notice,  866 
Estoppel  by  deed,  866 
Examples,  865-868 
In  general,  865 

Knowledge  requisite  to  estoppel,  866 
Mistake  in  survey,  867 
Privity,  867 
Remarking,  866 
Res  adjudicata,  868 
Title  does  not  pass  by  estoppel,  868 
Building  and  loan  associations  : 
Acts  of  officers,  1014 
By-laws,  1020 
Mortgages,  1063 

Mortgagor   estopped  to  deny  member- 
ship, 1028 

To  deny  corporate  character,  1011 

Estoppel  of  one  who  has  dealt  with 

association,  1011 
In  general,  101 1 
Junior  mortgagee,  1011 
Member,  1011 
Member  mortgagor,  ion 
To  deny  membership,  1028,  1029 

ESTOVERS : 

Bote,  734 

EVIDENCE  (see  also  Bigamy  ;  Bills  of 
Lading  ;  Bills  of  Sale  ;  Bill  to  Per- 
petuate Testimony  ;  Blood  Stains  ; 
Brands  and  Marks  ;  Breach  of  Prom- 
ise of  Marriage  ;  Expert  and  Opinion 
Evidence  ;  Parol  Evidence  ;  Unlaw- 
ful Cohabitation)  : 
As  to  evidence  to  establish  boundaries ,  see 

Boundaries. 
Best  evidence,  3 

Bills  of  exchange  and  promissory  notes  : 

Instrument  admissible  without  stamps 

where  omission  is  innocent,  161 
Unstamped  instruments,  160 
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EVIDENCE,  cont'd. 
Brands  and  marks,  875 

Constructive  notice  of  ownership,  876 
Ear  and  flesh  marks,  876 
Evidence  of  identity  of  animal,  876 
Provisions  and  regulations  as  to  record- 
ing brands,  877 
Recorded  brands,  875 
To  prove  ownership  of  cattle,  875 
Unrecorded  brands,  876 
Whether  recorded  brands  are  prima  facie 
evidence  of  ownership,  876 
Building  and  loan  associations  : 
Proof  of  membership,  1028 

EXCEPT  : 

"Except"  used  for  "accept"  in  bill  or 
note,  216 

EXCEPTIONS  : 

Bill  of  exceptions,  57 

EXCHANGE  (see  also  Bills  of  Exchange 

and  Promissory  Notes)  : 
Produce  exchange,  594 

EXCHANGE   BROKERS,    see   Bill  and 
Note  Brokers. 

EXECUTION  . 

Bills  of  exchange  and  promissory  notes, 

282 
Bonds,  662 

Failure  to  perfect  execution,  660 

EXECUTORS  AND  ADMINISTRATORS: 
Bills  of  exchange  and  promissory  notes,  174 

Bill  accepted  by  one  as  executor,  175 
Blank  indorsement,  272 
Consideration,  175 
Death  of  maker  or  acceptor,  468 
Delivery  of  note  payable  to  decedent 

which  has  been  indorsed  by  him,  265 
Descriptio  personam,  175 
Liability  of  personal  representative  on 

note,  174 
Notice  of  dishonor,  410-415 
Presentment,  357,  358 

Presentment  and  notice  of  dishonor 
where  drawer  or  indorser  is  appointed 
as  acceptor's  or  maker's  personal  rep- 
resentative, 450 

Promise  to  pay  out  of  estate,  175 

Right  of  action,  175 

Right  to  transfer  title  by  indorsement, 
175 

Title  of  paper  of  decedent  passes  to  rep- 
resentative, 175 
Transfer  in  fraud  of  estate,  175 
Transfer  where  there  are  several  execu- 
tors, 175 

Whether  estate  is  bound  by  representa- 
tive's note,  174 
Bonds,  649 

Building  and  loan  associations,  1029 

EXEMPLARY  DAMAGES  : 

Breach  of  promise  of  marriage,  897 

EXEMPTION  PROM  TAXATION: 

Building  and  loan  associations,  1012 
Buildings,  997 

EXEMPTION  LAWS  : 

Buggy,  992 
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EXEMPTIONS  : 

Building  and  loan  associations  exempted 
from  usury  law,  1073 

EXPERT  ANI>  OPINION  EVIDENCE: 
Blood  stains  : 

As  to  direction  of  flow  of  blood  as  indi- 
cated by  stain,  588 

As  to  position  of  combatants  from  appear- 
ance of  blood  stains,  56 

As  to  whether  spots  were  of  human  or 
animal  blood,  588 

Medical  books  in  rebuttal,  588 

Opinion  of  ordinary  witnesses  as  to  blood 
stains,  587 

EXPRESS,  see  Bills  of  Lading. 

EXPRESS  RECEIPTS,  509 

EXTORTION  (see  also  Blackmail): 
Bonds  : 

Validity  of  bond  extorted  colore  officii,  638 

Examples,  628,  629 

Invalid,  628 

Joint  obligors,  629 

Separable  conditions,  630 

Voluntary  bonds,  629 

Voluntary  bonds  in  criminal  cases,  630 

FACTORS : 

Brokers  distinguished  from,  961 

FACULTATIVE  INDORSEMENT,  277 

FAIjSE  PRETENCES: 

Board,  589 

FALSE  REPRESENTATIONS  : 

Breach  of  promise  of  marriage,  895 

FARMING  LANDS  : 

Boroughs,  724 

FENCES  : 

Boundaries,  817 

Division  fence  is  joint  property,  818 
Line  fence  running  along  true  boundary 

intended,  817 
Presumption  as  to  character  of  fence 

intended,  817 
State  laws  as  to  division  fences,  817 
Where  more  than  one-half  of  fence  is  on 
one  person's  land,  818 
"  Building,"  996 

FERRIES  : 

Bridges,  946 

FIGURES  : 

Bills  of  exchange  and  promissory  notes,  130 

PILLING  BLANKS  : 

As  to  blank  indorsements ,  see  BILLS  OF  Ex« 
CHANGE  AND  PROMISSORY  NOTES. 

FINES  (see  also  Building  and  Loan  Asso- 
ciations) : 

Boroughs,  726 
FIRE  INSURANCE: 

Benzine,  1 

Blanket  policy,  579 

Boiler  insurance,  614 

Brick,  916 

Building  and  loan  associations : 

Power  to  insure,  1017 
FIRE  LIMITS: 

Boroughs,  726 
Build,  993 
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FITTING  OUT: 
Build,  994 

FLOODS,  see  Boom  Companies. 

FORECLOSURE  OF  MORTGAGE  : 

Building  and  loan  associations,  1079 

FOREIGN  BILLS  : 

Bills  of  exchange  and  promissory  notes,  73 

FOREIGN  CORPORATIONS  : 
Building  and  loan  associations,  1008 
Interest,  1061 

FORFEITURE,  see   Building  and  Loan 
Associations. 

FORGERY : 

Bill,  50 

Bills  of  exchange  and  promissory  notes  : 

Forged  indorsement,  117 
Forged  paper  in  renewal,  341 
Indorsement,  257 

No  recovery  upon  a  forged  instrument, 

334 

Recovery  of  money  paid,  502 

Recovery  of  money  paid  on  bill  with 

forged  indorsement,  472 
Suretyship  procured  by  forgery,  326 
Unstamped  instrument,  162 
Bonds,  659 

FORNICATION  : 

Bills  of  exchange  and  promissory  notes,  193 

FRAUD : 
Bills  of  exchange  and  promissory  notes  : 

Amount  of  recovery  by  holder  of  fraudu- 
lent paper,  346 

Between  immediate  parties,  325 

Bills  and  notes  issued  by  one  partner  in 
fraud  of  firm,  176 

Burden  of  proof,  320 

Burden  of  proof  shifts  to  holder  where 
fraud  is  shown  in  the  inception,  321 

Burden  of  proof  where  fraud,  illegality, 
or  duress  is  shown  in  subsequent  ne- 
gotiation of  instrument,  322 

Drunkenness,  165 

Effect  of  defendant's  negligence  in  sign- 
ing, 327 

Effect  of  fraud  on  holder's  rights,  325 
Failure  of  one  who  cannot  read  to  call  on 

bystanders,  329 
Failure  to  read  or  have  the  paper  read, 

328 

Forged  paper,  334 

Fraud  a  personal  defense,  325 

Fraud   not   a  defense  between  remote 

parties,  325 
Fraudulent  considerations,  193 
Fraudulent  procurement  from  payee  no 

defense  to  maker,  326 
Fraud  upon  creditors,  193 
Indorsement  omitted  by  fraud,  254 
Infirm,  illiterate,  and  ignorant  persons, 

329 

Instances  of  negligence,  328 
Instruments    fraudulently    altered,  see 

Bills  of  Exchange  and  Promissory 

Notes. 

Instruments  delivered  conditionally  and  cir- 
culated fraudulently,  335 

Conditional  indorser  or  surety,  336 
Failure  to  obtain  signatures,  336 
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FRAUD,  cont'd. 

Bills  of  exchange  and  promissory  notes,  cont'd. 
Instruments  delivered,  etc.,  cont'd. 
Fraudulent  diversion  by  agent,  335 
Instrument    deposited   as  an  escrow, 
335 

Rights  of  bona  fide  holder,  335 
Instruments  delivered  in  blank  and  com- 
pleted fraudulently,  337 

Authority  to  fill  blanks,  337 
Filling  interest  blanks,  338 
Holder  with  notice,  338 
Knowledge  that  instrument  when  de- 
livered contained  blanks,  338 
Rights  of  bona  fide  holder,  337 
Signature  on  blank  paper,  339 

Instruments  procured  by  deceit  and  mis- 
representations, 326 

Negligence  not  superinduced  by  fraud, 
328 

Statutes,  329 

Surety  liable  to  payee,  326 
Suretyship  procured  by  forgery,  326 
Whether  deceit  and  misrepresentations  a 

defense  against  bona  fide  holder,  326 
Whether  fraud  upon  acceptor  affects  the 

rights  of  payee,  199 
Sills  of  lading  : 

Parol  evidence,  543 

Purchasers  of  bills  obtained  from  owner 

by  fraud,  552 
Transfer  by  fraudulent  vendee,  551 
Bonds,  631 

Common-law  rule,  631 
Fraud  affecting  the  execution  of  a  bond, 
632 

Fraud  of  one  other  than  obligee,  634 

Fraud  of  third  party,  634 

Fraudulent  representations  affecting  con- 
sideration, 632 

Statutory  modifications,  634 
Boundaries  : 

Jurisdiction  of  chancery,  840 
Breach  of  promise  of  marriage,  894 
Brokers,  989 

FRAUDS,  STATUTE  OF  ! 

Bills  of  exchange  and  promissory  notes  : 

Verbal  acceptances  and  promises  to  accept 
as  affected  by  statute  of  frauds,  244 

Examples,  244,  245 
In  general,  244 

Where  the  drawer  has  funds  in  drawee's 

hands,  245 
Whether    an    original    or  secondary 

promise,  244 
Whether  within  the  provision  in  regard 
to  promises  to  answer  for  the  debt  of 
another,  244,  245 
Bought  and  sold  notes,  752 
Alteration,  754 
Immaterial  variance,  753 
Material  variance  between  notes,  753 
Note  differing  or  imperfect  where  there 

is  no  signed  entry,  753 
Notes  as  evidence  to  satisfy  statute  of 

frauds,  752 
Retaining    note    amounting    to  acqui- 
escence in  its  terms,  753 
Usages,  754 

Where  notes  agree  and  there  is  no  signed 
entry  in  broker's  book,  752 

4  C.  of  L.— 74.  1 1 


FRAUDS,  STATUTE  OF,  cont'd. 
Boundaries,  759 

Agreement  where  boundary  is  in  doubt, 

860 

Agreement  where    boundary  is  known 

and  not  in  doubt,  862 
Necessity  of  proper  boundaries,  759 
No  description  of  boundaries,  759 
Breach  of  promise  of  marriage,  888 

When  not  to  be  performed  within  a  year, 
888 

Where  the  contract  may  be  made  not  to 
be  performed  within  a  year,  888 

Whether  promise  to  marry  is  an  agree- 
ment made   in  consideration  of  mar- 
riage, 888 
Brokers  : 

Compensation  where  contract  is  voidable, 

982 

FRAUDULENT  SALE : 

Brokers,  989 

FREIGHT  (see  also  Bills  of  Lading): 
Bottomry  and  respondentia,  748,  749 

FREIGHT  BILLS,  509 

FRIGHTENING  HORSES  t 

Bicycles,  28 

FROM  : 

Boundaries,  805 

FUEL  : 
Board,  589 

FUNDS : 

Bills  of  exchange  and  promissory  notes  t 

"  When  in  funds,"  91-230 

FUTURES  AND  OPTIONS  : 

Bills  of  exchange  and  promissory  notes* 

190,  192 
Brokers  : 

Compensation,  981 

GAMBLING  CONTRACTS: 

Bet  and  betting,  5 

Bills  of  exchange  and  promissory  notes, 

190,  192 
Bonds,  660 
Brokers  : 

Compensation,  981 

GAME  AND  GAME  LAWS: 

Bounties,  871 

GAMING  : 

Bet  and  betting,  5 
Billiards,  54 

GARNISHMENT  : 

Bills  of  exchange  and  promissory  notes, 
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GENERAL  AVERAGE : 

Bottomry  and  respondentia,  747 

GIFTS : 
Bonds  : 

Proper  subjects  of  gifts,  665 

GOODS  : 

Board,  589 

GRACE,  see  Days  of  Grace. 
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GRAND  JURY : 

It  ilia  vera,  54 
Boroughs  : 

What  certificate  of  grand  jury  should  set 

forth,  723 

t;i  .M! AN I'l OK  . 

Bills  of  exchange  and  promissory  notes  : 

Irregular  indorscr  liable  as  a  guarantor, 
491 

GUARANTY  : 

Bills  of  exchange  and  promissory  notes,  270 

Collectibility,  405 

Express  promise  of  guaranty,  480 

Guarantor  liable  as  indorser,  407 

Indorsement  in  form  of,  479 

Indorser  before  delivery  considered  as 

guarantor,  402 
Necessity  of  notice  of  dishonor  to  fix  liability 
of  guarantor,  404 
Damage  by  holder's  neglect  necessary, 

405-407 
Doctrine  in  England,  404 
Doctrine  in  the  United  States,  405 
Earlier  authorities,  404 
Guarantor  liable  as  indorser,  407 
Guaranty   considered    as  conditional 

contract,  406 
Guaranty  not  according   to  tenor  of 

paper,  406 
Guaranty  of  collectibility,  405 
Guaranty   of   collectibility   and  pay- 
ment, 406 
Guaranty  of  payment,  405 
Guaranty  of  payment  considered  abso- 
lute, 405 
Insolvency  of  maker,  407 
Later  decisions,  404 
Loss  or  injury  must  be  sustained,  405 
Maker  solvent  at  maturity,  407 
Notice  held  not  to  be  within  reason- 
able time,  407 
Verbal  guaranty  of  payment  or  collec- 
tibility, 406 
Necessity  of  presentment  in  order  to  charge 
guarantor,  354 
Authorities  conflicting,  354 
Guarantor  must  show  damages,  355 
Guarantor's  liability  held  absolute  by 

some  authorities,  355 
Guarantor's  liability  held  conditional, 

355  , 
Principal    insolvent    at    maturity  of 

paper,  356 
Principal  solvent  at  maturity  of  obli- 
gation, 356 
Where  guarantor  restricts  his  liability, 
355 

Where  guarantor  suffers  for  want  of 
presentment,  355 
Payment,  405 

GUARDIANSHIP  : 

Bills  of  exchange  and  promissory  notes, 

168 

HALF  BLOOD,  585 

HARM  : 

Bodily  harm,  611 

HEALTH  (see  also  Boards  of  Health): 
Bill  of,  58 
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HEIRS : 

Blood  relations  held  equivalent  to  heirs, 

586 

Bodily  heirs,  611 

HEARSAY  EVIDENCE: 
Boundaries,  850 

Boundaries  in  exceptional  cases,  850 
Declarations  and  admissions,  851 
General  repute,  854 
In  general,  850 

Party  testifying  must  have  some  means 

of  knowing  the  fact,  851 
Private  boundaries,  851 
Public  rights,  850 
Rule  in  England,  850 
Rule  in  the  United  States,  850 
Where  no  better  evidence  is  procurable, 

850 

HIGH-WATER  MARK: 

Boundaries,  818-825 

HIGHWAYS  (see  also  Bicycles;  Bridges)  : 

809 

Boundaries  (see  also  Private  Ways),  809 
Boundary  at  centre  of  highway,  812 
Boundary  at  side  of  highway,  812 
Boundary  by  highway,  813 
Boundary  on  highway,  813 
By  the  line,  814 
By  the  margin,  814 
By  the  side,  814 

Grantee  of  a  conveyance  excluding  the 

soil  of  the  street  cannot  extend  the 

boundary,  817 
Highways  as  opened,  not  as  platted,  815 
Highways  indefinite,  817 
Highways  vested  in  public,  812 
Ownership  of  waste  land  and  trees  along 

roadside,  811 
Presumption  as  to  extent  of  ownership, 

809 

Presumption  of   ownership  rebuttable, 

811 

Running  along  highways,  813 
To,  814 
Upon,  814 

When  public  have  easement  only,  813 
Bridges  : 

Bridge  in  city  street,  920 

Duty  to  repair  and  maintain  bridges  over 

highways,  939 
Power   to   lay   out    highway  does  not 

authorize  construction  of  bridge  over 

navigable  waters,  924 
Public  bridges  a  part  of  the  highway,  920 
Toll  bridges,  945 

HOLDER,   see    Bills   of   Exchange  and 
Promissory  Notes. 

HOLIDAYS  : 

Bills  of  exchange  and  promissory  notes, 

368,  369 

HOME  PORT  : 

Bottomry  and  respondentia,  740,  741 

HOMESTEAD  : 
Bills  of  exchange  and  promissory  notes  : 

Whether  waiver   of    homestead  affects 
negotiability  of  instrument,  126 

HOMICIDE,  see  Body. 

70  Volume  IV. 


Honor. 


INDEX. 


Implied  V/arranty. 


HONOR,  see  Bills  of  Exchange  and  Prom- 
issory Notes. 

HONORED : 

Bills  of  exchange  and  promissory  notes,  216 

HORSES  : 
Bicycles  : 

Frightening  horses,  28 

HOSPITALS  : 

Boards  of  health,  606 

HOTCHPOT,  953 

HOUSE  (see  also  Building)  : 

Boundaries,  807 
HUSBAND  AND  AVIFE  (see  also  BlGAMY  ; 
Married  Women)  : 

Bonds  : 

Wife  as  obligee  of  husband's  bond,  or 
vice  versa,  641 
HYPOTHECATION',  see  Bottomry  and 

Respondentia. 
IDENTITY: 
Bigamy  : 

Of  defendant,  47 
Of  first  wife,  47 
ILLEGAL  CONSIDERATION: 
Bills  of  exchange  and  promissory  notes  : 
Burden  of  proof,  320 

Burden  of  proof  where  consideration  is 
shown  to  be  illegal,  321 

Burden  of  proof  where  fraud,  illegality, 
or  duress  is  shown  in  subsequent  ne- 
gotiation of  instrument,  322 

ILLEGAL    CONTRACTS  (see   also  Bro- 
kers) : 

Bills  of  exchange  and  promissory  notes,  189 

Amount  of  recovery  by  holder,  346 
"  Bohemian  Oats  notes,"  191 
Compounding  offenses,  191 
Consideration  against  public  policy,  191 
Effect  of  illegal  considerations,  189 
Fraudulent  considerations,  193 
Future  illicit  cohabitation,  193 
Futures,  190 
Gaming,  190-192 

Illegality  avoiding  instruments  between 

immediate  parties,  189 
Illegality   rendering    instrument  abso- 
lutely void,  192 
Illegal  liquor  dealing,  191 
Illegal  sale  of  liquor,  192 
Immoral  considerations,  193 
Money  lent  for  gaming,  190 
Negotiable  paper  for  contracts  in  aid  of 

rebellion,  191 
Notes  void  by  statute,  192 
Options,  190 
Partial  illegality,  192 
Past  illicit  cohabitation,  193 
"  Red  Lion  Wheat  notes,"  192 
Renewal  of  paper,  340 

Partial  illegality,  340 

Usurious  contracts,  340 

Whether  original  invalidity  affects  re- 
newal, 340 
Repayment    of    money    embezzled  or 

stolen,  191 
Statutory  illegalities,  190 
Threat  of  prosecution,  191 
Usury,  190-192 
Wagers,  190 


ILLEGAL  CONTRACTS,  cont'd. 

Bills  of  exchange  and  promissory  notes,  cont'd. 

Warranty  of  indorser,  482 
Withdrawal  of  opposition  to  insolvent's 
discharge,  191 
Bonds,  655 

A  condition  for  the  performance  of  an 

unlawful  act,  656 
Acts  made  illegal  by  statute,  658 
Acts  mala  in  se  and  mala  prohibita,  656 
Aiding  in  defrauding  creditors,  660 
Aiding  rebellion,  659 
Appointing  to  office  for  pay,  660 
Bastardy,  660,  661 

Bonds  in  consideration  of  a  prior  illegal 
agreement,  661 

Breach  of  official  duty,  660 

Breach  of  public  duty,  659 

Champerty  and  maintenance,  661 

Compounding  felonies,  659 

Condition  to  do  something  in  considera- 
tion of  an  unlawful  act  to  be  performed 
by  obligee,  659 

Contrary  to  statutory  provisions,  658 

Escape,  661 

Example  of   conditions  held  legal  and 

binding,  658 
Failure  to  perfect  execution,  660 
Forgery,  659 

Fraudulent  considerations,  660 
Gambling,  660 
Illicit  cohabitation,  659-661 
Indemnifying  innocent  holder  of  illegal 
note,  661 

Indemnity  against  unlawful  acts,  660 
In  general,  655 

Instances  of  illegal  conditions  avoiding 

bonds,  657 
In  violation  of  common  law,  656 
Lotteries,  660 

Noncompliance    with    purely  directory 

provisions  not  illegal,  659 
Permitting  an  escape,  660 
Procurement  of  marriage,  657 
Promotion  of  immorality,  657 
Restraint  of  marriage,  657 
Restraint  of  trade,  656 
Reward  for  past  unlawful  acts,  662 
Secret  business,  656 

Unauthorized  business  of  corporations, 

658 

Unauthorized  corporate  acts,  662 
Unauthorized  official  acts,  662 
Usury,  660 

Withholding   opposition    to  insolvency 
proceedings,  660 
Breach  of  promiso  of  marriage  : 

Intercourse,  889 

Marriage  brokage  bonds,  890,  962 

Past  seduction,  889 

Promise  in  restraint  of  marriage,  890 

Marriage  brokers,  890,  962 
IMPLIED  WARRANTY : 

Bill  and  note  brokers,  51 

Bills  of  exchange  and  promissory  notes,  476 
Authority  of  parties,  476 
Genuineness  of  parties,  476 
Genuineness  of  signatures,  477 
Legal  capacity  of  parties,  476 
Transferrer  by  delivery,  475,  476 
Usury,  477 

Bills  of  sale,  568 
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nil'OTOCY: 

Breach  of  promise  of  marriage,  883 

IMPROVEMENTS : 

Bona  fide  possessor,  616 

IN  : 

Bring  in,  955,  956 

INCEST  : 
Brother,  990 

INDEMNITY  BONDS,  694 

Actual  damnification  held  necessary,  698 
Amount  recoverable,  699 
Beneficial  bonds,  651 
Breach  of  condition,  694,  695 
Condition  to  pay  the  costs,  697 
Contingency  specified  in  the  bond,  696 
Definition,  694 

Distinction  between  condition  to  in- 
demnify and  condition  to  do  a  specific 
thing,  695 

Events  causing  breach  of  condition  to  in- 
demnify, 695 
Events  held  not  breaches  of  condition,  696 
Indemnity  against  a  mortgage,  697 
Indemnity  bond  to  nominal  obligee,  651 
In  general,  694 

Injunction  against  loss  by  judgment,  697 
Injunction  bond,  697 
Judgment  by  default,  697 
Maturity  of  claim  bond,  696 
Maturity  of  indebtedness,  696 
Mortgages  : 

Indemnity  against  a  mortgage  includes 
an  accompanying  mortgage  bond,  697 

Nature  and  extent  of  the  indemnity,  694 

No  specific  contingency,  695 

When  breach  of  condition  occurs,  695 
Bills  of  exchange  and  promissory  notes  : 

Indorsement  considered  as  a  contract  of 
indemnity,  482 

INDICTMENT : 

Bill,  50 

INDORSEE : 

Bills  of  exchange  and  promissory  notes,  78 

INDORSEMENT,  see  Bills  of  Exchange 

and  Promissory  Notes. 

INDORSER: 

Bills  of  exchange  and  promissory  notes,  78 

INFANTS  : 

Bills  of  exchange  and  promissory  notes,  165 

Comakers  with  infant,  167 
Conditional  ratification,  166 
Irifant  as  indorser,  167 
Infant  payee,  167 
Infant's  contracts  voidable,  165 
Infant's  paper  validated  ab  initio  by  rati- 
fication, 166 
Note  by  agent,  165 

Note  by  partnership  having  infant  part- 
ner, 165 
Note  for  necessaries,  166 
Note  given  in  settlement  of  torts,  166 
Payments  after  majority,  91 
Ratification  of  infant  necessary,  166 
Statutes,  167 
Surety,  167 
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INFANTS,  cont'd. 
Bonds  : 

Bail  bond,  626,  627 

Bastardy,  627 

Bond  required  by  law,  626 

Capacity  to  make  bonds  in  general,  626 

Confirmation,  626 

Infant  as  obligee,  642 

Necessary,  626 
Breach  of  promise  of  marriage,  883 

Effect  of  statutes  declaring  minors  of  cer- 
tain age  capable  of  contracting  mar- 
riage, 883 

Infant's  right  to  sue  on  promise  made, 
883 

Seduction,  883 

Whether  bound  by  promise  of  marriage, 

883 

Building  and  loan  associations* 

Membership,  1027 
Suretyship,  627 

INITIALS  : 
Bills  of  exchange  and  promissory  notes,  109 

Indorsement,  261 

INJUNCTION  : 

Boards  of  health,  602 

INLAND  BILL  : 

Bills  of  exchange  and  promissory  notes,  78 

INNS  AND  INNKEEPERS: 

Board,  589 

Boarder  distinguished  from  guest,  590 
Liability : 

Boarders,  592 
Lien  : 

Board,  591 
Question  of  law  and  fact : 

Whether  one  is  a  guest  or  a  boarder,  593 

INSANITY  : 

Accommodation  paper,  164 

Bills  of  exchange  and  promissory  notes,  163 

Accommodation  signature,  164 
Executed  contract,  163 
General  doctrine  of  lunatic's  contracts,  163 
Liability  of  lunatic  on  negotiable  paper, 
164 

Lunatic's  indorsement  as  conveying  title, 
164 

Lunatic's  paper  void,  164 
Lunatic's  paper  voidable  only,  164 
Paper  signed   by  lunatic  without  con- 
sideration, 164 
Persons  legally  declared  insane,  164 
Rights  of  innocent  holder,  164 
Title  through  lunatic's  indorsement,  164 

Bonds,  627 
Obligee,  642 

Breach  of  promise  of  marriage,  894 

INSOLVENCY : 

Bonds,  649 

Building  and  loan  associations,  1018 
Rights  of  members  to  be  paid,  1034 

INSPECTION  LAWS  : 

Boiler  inspection,  614 

INSTALMENTS: 

Bills  of  exchange  and  promissory  notes  : 

Overdue  paper,  248 
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INSUR  ANCE : 
Bicycles,  32 

Whether  vehicle  within  the  policy,  17 
Boiler  insurance,  614 

INSURANCE   BROKERS  (see  also  Bro- 
kers), 962 

INTENT : 
Bigamy  : 

Advice  of  counsel,  41 
Belief  in  death  of  absent  consort,  40 
Belief  in  legal  divorce,  41 
Mistake  of  law,  41 
Religious  belief,  41 
Bills  of  exchange  and  promissory  notes,  348 
Omission  of  stamp,  161 

INTEREST  : 
Bills  of  exchange  and  promissory  notes,  348 

Increase  of  interest  after  maturity,  98 
Omission  of  "interest,"  139 
Overdue  paper,  247 
Parol  evidence,  153 

Validity  of  provision  after  maturity,  98 
Whether  increase  destroys  negotiability, 

98 

Bonds,  701 

Bottomry  and  respondentia,  748 
Building  and  loan  associations,  1060,  1061 
Bonus  in  form  of  interest,  1069 
Dues  and  interest  combined,  1061 
Fines,  1040 

Foreign  and  domestic  corporations,  1061 
Interest  in  advance,  1061 
Interest  on  premiums,  1070 
Lump  sum,  1069 
Premium,  1068 

Right  to  receive  implied,  1061 
When  interest  begins  and  ends,  1061 
Whether  premium  is  interest,  1068 

INTERNATIONAL  LAW,  see  BLOCKADE. 

INTERPLEADER,  BILL  OF,  58 

INTERSTATE  COMMERCE: 

Boroughs,  731 

INTESTATE  LAW  : 

Brother,  990 

INTOXICATING  LIQUORS: 

Bills  of  exchange  and  promissory  notes, 

191,  192 
Bitters,  576 
Brandy,  879 

INTOXICA  TION,  see  Drunkenness. 

I  O  U: 

Bills  of  exchange  and  promissory  notes,  82 
ISSUE  : 

Bills  of  exchange  and  promissory  notes, 

201 

JEWELRY,  49 

JOINT  LIABILITY,   see   Bills   of  Ex- 

CHANGE  AND  PROMISSORY  NOTES;  BONDS. 

JOINT  STOCK  COMPANIES  : 
Bills  of  exchange  and  promissory  notes: 

Notice  of  dishonor,  414 

JUDICIAL  NOTICE: 
Banknotes  : 

Value  of  certain  notes,  108 

II 


JUDICIAL  NOTICE,  cont'd. 

Bills  of  exchange  and  promissory  notes  : 

Whether  court  will  take  judicial  notice 
of  country  in  which  a  foreign  city 
where  bill  is  dated  is,  79 

Whether  courts  will  take  notice  of  state 
currency,  104 

JUDGMENT  NOTES  : 

Bills  of  exchange  and  promissory  notes  : 

Whether  authority  to  confess  judgment 
affects  negotiability  of  instrument,  126 
Brandy,  879 

JUDG3IENTS : 
Boundaries  : 

As  evidence,  858 

JURISDICTION  : 
Bigamy  : 

Place  of  prior  marriage,  38 
Place  of  subsequent  marriage,  39 

Boom  companies,  708 

Boundaries  : 
At  law,  838 

Commissioners  to  set  out  boundaries,  838 

Distress  for  rent,  841 
Equitable  jurisdiction,  843 
Fraud,  840 

Incorporeal  hereditaments,  839 

In  equity,  839 

Interstate  boundaries,  838 

Justices  of  the  peace,  839 

Landlord  and  tenant,  841 

Lands  in  foreign  countries,  839 

Limitations  of  jurisdiction  at  law,  838 

Multiplicity  of  suits,  841 

Necessity  for  equitable  jurisdiction,  839 

Neglect  of  duty  founded  on  peculiar  re- 
lationship, 841 

Plaintiff  must  show  that  resort  to  equity 
is  necessary,  841 

Plaintiff  must  show  title  to  defendant,  84a 

Right  of  discovery,  840 

JURY  AND  JURY  TRIAL.: 

Bias,  13 

Body  of  the  county,  612 

JUSTICE  OP  THE  PEACE  l 
Boundaries  : 

Jurisdiction,  839 
Brought  before  justice,  956 

KNUCKLES : 

Brass  knuckles,  880 

LACHES  (see  also  Bills  of  Exchange  ani> 
Promissory  Notes)  : 
Bill  and  note  brokers,  53 
Bills  of  exchange  and  promissory  notes  : 

Notice  of  dishonor,  436 
Bottomry  and  respondentia,  749 

LAKES  AND  PONDS: 
Boundaries,  764-832 

Artificial  lake  or  pond,  836 
Boundary  at  bank  of  lake,  837 
Conversion  of  a  fresh-water  lake  or  pond 

into  a  salt  one,  837 
General  rule,  832 
Great  lakes,  835 

Meander  lines  on  nonnavigable  lakes,  83$ 
Natural  lake  or  pond,  833 
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LAKES  AND  PONDS,  cont'd. 
Bouinlaiies,  cont'd. 

Natural  lake  or  pond  raised  or  lowered, 

837 

Nonnavigable  lake  or  pond,  834 

Side  lines  on    foreshore  of  navigable 

lakes,  837 

LANDLORD  AND  TENANT: 

Bote,  734 
Boundaries  : 

Jurisdiction,  841 

LANDS,  see  Boundaries. 

LARCENY : 

Bills  of  exchange  and  promissory  notes  : 

Repayment  of  money  stolen,  191 
Building  and  loan  associations,  1015 

LAWFUL  MONEY  : 

Bills  of  exchange  and  promissory  notes,  104 

LA  W  OF  THE  ROAD,  see  Bicycles. 

LEASE : 

Building,  997 

LEGAL  TENDER: 

Bills  of  exchange  and  promissory  notes,  103 

LETTERS : 

Bills  of  exchange  and  promissory  notes : 

Delivery  made  by  letter,  202 
Breach  of  promise  of  marriage,  886 

LETTERS  OF  CREDIT,  see  Bills  of  Ex- 
change and  Promissory  Notes. 

LEWDNESS  : 

Breach  of  promise  of  marriage,  892,  893 

LIBEL  AND  SLANDER  (see  also  Black- 
mail) : 
Big,  33 
Bitch,  576 
Blackleg,  577 

Blasphemy  and  profanity,  581 
Book,  703 
Bookseller,  706 
Breach  of  the  peace,  904 
LICENSE  : 
Bigamy,  42 
Brokers  : 

Compensation,  982 
Building,  995 
LIENS : 

Boom  companies,  715,  716 
Bottomry  and  respondentia,  739 
Nature  of  the  lien,  749 
What  property  bound,  748 

Bottomry  on  ship  and  freight,  748 
Freight,  748 
In  general,  748 

Ship  and  cargo  property  of  different 

persons,  748 
Ship  and  cargo  property  of  owner,  748 
Where  part  only  of  cargo  hypothecated 
arrives  in  safety,  749 
Building  and  loan  associations  : 
Lien  on  stock  of  member,  1032 
At  common  law,  1032 
Remedies  of  members,  1032 
Statutes  granting,  1032 
LIFE  INSURANCE: 
Brother,  990 
Spitting  blood,  586 


LIMITATION: 

Bicycles,  17 

LIMITATION  OF  ACTIONS: 

Beyond  the  seas,  12 
Bigamy,  42 

Bills  of  exchange  and  promissory  notes,  362 
Debts  barred  by  statute  of  limitations  as 
a  consideration,  189 

Boundaries,  863 

Building  and  loan  associations  : 
Withdrawal  of  members,  1054 

When  suit  is  brought,  954 

LINE  : 

Boundaries,  814 

LIQUIDATED  DAMAGES: 

Bonds,  698,  699 

Building  and  loan  associations,  1040 

LIS  PENDENS  : 

Bills  of  exchange  and  promissory  notes, 

307 

LOANS,  see  Bottomry  and  Respondentia; 
Building  and  Loan  Associations. 

LODGING  : 

Board,  589 

LOGS  AND  LOGGING: 

Bills  of  sale,  561 
Brands  and  marks,  875 

LOST  PAPERS: 

Bills  of  exchange  and  promissory  notes : 

Part  of  a  set  of  foreign  bills,  157 
Burden  of  proof,  320 
Presentment,  360 

Whether  lost  paper  dispenses  with  pre* 

sentment,  468 
Bills  of  lading,  550 

LOTTERIES,  7 

Bonds,  660 

LOW-WATER  MARK : 

Boundaries,  819-826 

MACHINERY  : 

Building,  997 

MAGNETIC  BOUNDARIES,  784 
MAIL: 

Bills  of  exchange  and  promissory  notes  : 

Delivery  made  by  mail,  202 
Place  of  notice  of  dishonor,  438 
General  rule,  438 

Party  accustomed  to  receive  mail  at 

more  remote  office,  439 
Place    of    business    of  party  to  be 

charged, 438 
Residence  of  party  to  be  charged,  438 
Two  post-offices  in  same  town,  439 
Presentment,  360,  366 
Service  of  notice  of  dishonor  by  mail,  424 
Delivery  to  letter  carrier,  427-429 
Deposit  in  street  letter  box,  429 
Effect  of  receiving  notice  in  due  time, 

427 

Mailing  notice  to  representative  of  de- 
ceased party,  427 

Notice  between  two  post-offices  in  same 
city,  425 

Notice  by  letter  carrier,  427 

Notice  by  mail  to  person  residing  be- 
yond town  limits,  425 
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MAIL/,  cont'd. 

Bills  of  exchange  and  promissory  notes,  cont'd. 
Service  of  notice  of  dishonor  by  mail,  cont'd. 

Notice  by  post  by  direction  of  party  to 
be  charged,  427 

Notice  to  one  indorser  inclosed  in  no- 
tice to  another,  428 

Notice  to  parties  inclosed  in  notice  to 
indorser,  428 

Parties  residing  in  distant  villages  of 
same  municipality,  425 

Party  to  be  charged  residing  at  great 
distance  from  post-office,  425 

Usage  permitting  notice  by  mail,  427 

What  amounts  to  a  sufficient  service  by 
mail,  428 

What  is  sufficient  evidence  of  mailing, 
428 

Where  parties  reside  in  different  towns 
or  villages,  424 

Where  parties  reside  in  same  town  or 
village,  426 

Where  party  resides  outside  town,  but 
receives  mail  there,  425 

Where  party  to  be  charged  does  not 
reside  at  place  of  dishonor,  425 

Where  party  to  be  charged  resides  at 
place  of  dishonor,  424 

Where  residence  or  place  of  business 
cannot  be  found,  427 
Time  for  giving  notice  of  dishonor,  432 

Any  mail  of  day  after  dishonor  held 
sufficient,  432 

Burden  of  proof,  432 

First  mail  of  day  after  dishonor,  433 

Mail  leaving  before  business  hours,  433 

Posting  in  time  for  mail  of  day  after 
dishonor,  432 

Postmark  as  evidence,  432 

Where  parties  reside  in  countries  sep- 
arated by  seas,  433 

Where  there   are   several  successive 
mails  on  same  day,  432 

Where  there  is  no  post  on  day  follow- 
ing dishonor,  433 

MAKER : 

Bills  of  exchange  and  promissory  notes,  78 

MAKING  : 

Bills  of  exchange  and  promissory  notes,  201 

MALICE  : 

Blasphemy  and  profanity,  58c 

MALPRACTICE  : 

Boards  of  health,  607,  608 

MANDAMUS  : 

Bounties,  872 

MAPS  (see  also  Boundaries): 
Boundaries  : 

As  evidence,  855 

MARGIN  . 

Boundaries,  814 

MARGINAL  FIGURES: 

Bills  of  exchange  and  promissory  notes,  130 

MARINE  INSURANCE  (see  also  Bottomry 

and  Respondentia)  : 
Bilged,  49 
Insurable  interest  : 

Lender  on  bottomry,  746 


MARITIME  LIENS: 

Boat,  610 

Bottomry  and  respondentia,  739 
Builder,  994 

MARK  (see  also  Brands  and  Marks)  : 
Bills  of  exchange  and  promissory  notes,  109 
Attestation  : 

Where  maker  signs  by  mark,  138 
Indorsement,  261 
Definition,  874 

MARRIAGE  (see  also  Bigamy)  : 
Bills  of  exchange  and  promissory  notes  : 

Payments  after  marriage,  91 
Breach  of  promise  of  marriage  : 

Contract  between  persons   within  pro- 
hibited degrees,  883 
History  of  promise  of  marriage  : 

Capacity  to  enter  into  a  valid  and  legal 
marriage,  883 
Validity  of  marriage  : 
Bigamy  : 

Consent  of  contracting  parties,  37 
Former  slaves,  38 
Form  of  ceremony,  37 
Necessity  that  first  marriage  be  valid,  37 
Presumption  of  death  upon  abandon- 
ment, 38 
Solemnization,  37 
Three  marriages,  38 
Voidable  marriages,  38 

MARRIAGE  BROKAGE,  890 

MARRIED  WOMEN  (see  also  HUSBAND 
and  Wife)  : 
Bills  of  exchange  and  promissory  notes,  168 

Bills  and  notes  between  husband  and 
wife,  169 

Bills  and  notes  made  payable  to  wife 

before  marriage,  171 
Bills  and  notes  made  payable  to  wife 

during  coverture,  171 
Custom  of  London,  168 
Divorce,  169 

Effect  of  marriage  between  parties  to 

a  note,  169 
Estoppel,  172 

Estoppel  of  acceptor  of  bill  drawn  by 
feme  covert,  172 

Estoppel  of  husband  where  note  is  made 
to  him,  172 

Estoppel  of  indorser  of  note  made  by 
married  woman,  172 

Estoppel  of  wife  where  note  is  made 
by  her  husband  in  her  favor  and  in- 
dorsed by  her,  173 

Exceptions  to  a  married  woman's  inabil- 
ity to  contract,  168 

Generally,  168 

Husband  and  wife  comakers,  168 
Husband  civilly  dead,  168 
Instrument  between  husband  and  wife, 
169 

Instrument  indorsed  to  wife,  170 
Instrument  made  to   wife  before  mar- 
riage, 171 
Instrument  payable  to  wife,  170 
Instruments  made  in  wife's  favor  after 

marriage,  171 
Instruments  made  in  wife's  favor  during 
coverture,  171 
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MARRIED  WOMEN,  cont'd. 

Bills  of  exchange  and  promissory  notes,  cont'd. 
Instruments  made  payable  to  wife  dum 

so/a,  171 

Married  woman  a  sole  trader,  169 
Married  woman's  paper  vests  in  husband, 
170 

Merger  of  married  woman's  existence  at 

common  law,  168 
Necessaries,  168 

Note  by  a  firm  of  which  the  husband  is  a 

member,  169 
Note  payable  to  feme  covert  or  bearer 

passes  by  delivery,  171 
Parlies  liable  on  married  women's  paper, 

172 

Parties  liable  on  paper  between  husband 

and  wife,  172 
Payable  to  husband  and  indorsed  by  him 

to  wife,  169 
Separated  from  husband,  169 
Separate  estate,  169 
Survivorship,  172 

Survivorship  where  instrument  is  pay- 
able to  wife  during  coverture,  172 
Survivorship  where  note  is  to  wife  dum 

sola,  172 

Title  of  note  through  wife  to  husband, 
170 

Title  through  wife's  indorsement,  170 

Void  at  common  law,  168 

Whether  bills  and  notes  are  chattels  or 

choses  in  action,  171 
Whether  husband  sues  in  his  own  name 

or  joins  with  wife,  171 
Widow's  promise  to  pay  after  husband's 

death,  168 
Wife  as  agent,  170 

Wife   authorized   to  sign  in  husband's 

name,  170 
Wife  of  alien,  168 

Wife's  signature  as  binding  husband,  170 
Bonds : 

Married  woman  as  obligee,  642 
Building  and  loan  associations  : 

Membership,  1027 
Mortgages,  1063 

MASTER  AND  SERVANT: 

Blacklisting  employees,  577 

MASTER  OF  VESSEL  . 
fills  of  lading  : 

Authority  to  issue  bills  of  lading,  512 

Estoppel,  531 
Signature  of  master,  513 
Bottomry  and  respondentia  : 
Bottomry  by  the  master,  741 
Absence  of  necessity,  742 
Acting  under  express  authority,  741 
Advances    on    freight    and  passage 

money,  741 
Any  person  acting  as  master,  741 
Circumstances  not  justifying  hypothe- 
cation, 743 
Communication  with  owner,  742 
Conditions  of  case  should  be  communi- 
cated, 742 
Consignee  or  agent    of    owner  with 

funds,  742 
Debt  for  which  ship  is  detained,  743 
Discharging  old  bond,  743 
Foreign  ports,  741 
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MASTER  OP  VESSEL,  cont'd. 
Bottomry  and  respondentia,  cont'd. 
Bottomry  by  the  master,  cont'd. 
For  what  purposes  justified,  742 
Freight  money  in  master's  possession, 
741 

Funds  on  owner's  credit,  741 
Home  ports,  741 

Master  having  funds  of  his  own,  741 
Personal  credit  of  master,  742 
Personal  debt  of  owner,  743 
Repairs  of  ship,  743 
Return  home  when  voyage  is  broken 

up,  743 
Right  in  general,  741. 
•  Supplies.  743. 
To  prevent  arrest  of  master,  743. 
Wages,  743 

When  communication  with  owner  ex« 

cused,  742 
When  funds  of  owner  available,  741 

Bottomry  of  cargo,  744 

MAYHEM: 
Bite,  576. 

MEANDER,  see  BOUNDARIES. 

MEANDER  LINES,  see  Boundaries. 

MECHANIC'S  LIENS: 

Builder,  994 
Buildings,  996,  997 

MEDIUM  OF  PA  YMENT,  see  Bills  or 
Exchange  and  Promissory  Notes. 

MEMORANDA,   see  Bills  of  Exchange 
and  Promissory  Notes. 

MERCANTILE  PAPER,  see  Bills  of  Ex- 
change and  Promissory  Notes. 

MERCHANDISE    BROKERS    (see  also 

Brokers),  961. 

MERGER : 

Bills  of  Exchange  and  Promissory  Notes,  504. 
Extinguishment   by  legacy  or  appoint*- 

ment  as  executor,  504 
In  general,  504 

MEXICAN  GRANTS : 

Boundaries,  792 

MILLS : 

Boom  companies,  713 

MINES  AND  MINING  CLAIMS: 

Blanket  vein,  579 

MISTAKE  : 
Bigamy  : 

Mistake  of  law,  41 
Bill  and  note  brokers,  53 
Bills  of  exchange  and  promissory  notes : 

Cancellation,  504 

Parol  evidence,  153 

Recovery  of  money  paid  under  mistake, 

501 

Bills  of  lading  : 

Parol  evidence,  543. 
Bona  fide  mistake,  616 
Boundaries,  866-868 

Acquiescence  in  boundaries  erroneously 
marked,  864 

Line  agreed  on  by  mistake,  862 
Building  and  loan  associations,  1015 
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MONEY  (see  also  Currency): 
Bills  of  exchange  and  promissory  notes,  103 

Confederate  money,  131 

MONUMENTS,  see  Boundaries. 

MORE  OR  LESS  : 
Bills  of  lading: 

Parol  evidence,  528. 
Boundaries,  792 

MORMONS,  see  Unlawful  Cohabitation, 
48 

MORTGAGES  (see  Chattel  Mortgage)  : 
Bills  of  exchange  and  promissory  notes : 

Separate  instruments,  145,  146 
Building  and  loan  associat  ons,  1063 

Accelerated  payments,  1064,  1065 

Attestation  by  members,  1063 

Attorney's  fee,  1065 

Different  amount  due  on  default,  1064 

Disability  of  principal,  1063 

Enforcing  fines,  1044 

Enforcing  mortgages,  1063 

Equitable  title,  1063 

Estoppel,  1063 

First  mortgage,  1063 

Instruments    construed   as  mortgages, 

1065 

Leasehold,  1063 
Marshaling  securities,  1066 
Member  as  witness,  1063 
Mortgages  of  married  women,  1063 
Mortgages  of  outside  parties,  1063 
Power-of-sale  mortgages,  1064 
Priorities,  1063 

Reference  to  rules  or  by-laws,  1066 
Sales  on  default,  1064 
Second  mortgage,  1063 
Strictly  construed,  1064 
Taxation,  1012 
Terms  of  the  mortgage,  1064 
To  secure  definite  sum,  1064 
Usual  security  for  loan,  1063 
Indemnity  bond  : 

Indemnity  against  a  mortgage  includes 
an  accompanying  mortgage  bond,  697 

MUNICIPAL  CORPORATIONS  (see  also 
Boards  of  Health; Boroughs; Bridges): 
Bicycles,  18 
Bills  of  credit,  64 

Bills  of  exchange  and  promissory  notes,  185 
Boards  of  health,  600 

Liability  of  municipality  for  acts  of  board  of 
health  : 

Municipality  not  liable,  608 
Negligence,  608 

Wrongful  appropriation  of  property, 

608 

Bonds  : 

Officers,  683 
Bribery,  910,  911 

NAME  : 

Bills  of  exchange  and  promissory  notes,  109 

Acceptances,  210 
Indorsement,  261 
Mistake  in  name  of  payee,  118 
Notice  of  dishonor,  415 
Payee,  115 

Presumption  against  identity  of  parties 
to  instrument  where  real  names  are  the 
same,  118 


NAME,  cont'd. 
Bonds  : 

Obligee,  643,  644 

NATURAL  LOVE  AND  AFFECTION: 

Bills  of  exchange  and  promissory  notes,  i8g» 

NATURAL  MONUMENTS,  see  Bound- 
aries : 

NAVIGABLE  WATERS  (see  also  Bound- 
aries) : 
Boom  companies.  708 

Erecting  stone  pier  in  navigable  river, 
710 

Interference  with  navigation,  713 
Obstructing  navigable  waters,  709 

Authority  of  legislature,  709 
Charter  restrictions,  710 
Entirely  obstructing  navigation,  709 
Injury  to  navigable  capacity  of  stream, 
711 

Needlessly  obstructing  stream,  711 
Rights  of  the  companies  in  general,  710 
Streams  may  be  used  for  floating  logs 

just  as  they  may  be  used  for  vessels, 

710 

Use  of  stream  not  paramount,  710 
Bridges,  922 

Bridge  constructed  in  an  unlawful  man- 
ner, 926 

Bridge  to  conflict  as  little  as  possible 

with  navigation,  924 
Bridge  unlawfully  erected  a  nuisance, 

925 

Charter  provision  for  channels  of  certain 
width,  925 

Construction  must  not  needlessly  ob- 
struct navigation,  934 

Duty  of  drawbridge  proprietors  in  re- 
spect to  navigation,  925 

Freedom  of  navigation  to  be  preserved 
as  far  as  possible,  924 

Notice  requiring  alteration  must  be  defi- 
nite and  timely,  923 

Ordinance  of  1787,  924 

Power  of  Congress  to  construct  and  regu- 
late, 922 

Power  of  Congress  where  navigation  is 

partly  obstructed,  922 
Power  of  states,  923 

Power  to  lay  out  highway  does  not  ex- 
tend to  bridging  navigable  stream,  924 

Right  of  Congress  to  alter  bridges  if  ob- 
structive of  navigation,  923 

State  authority  over  internal  navigable 
waters,  923 

State  authority  to  authorize  bridges  ever 
navigable  waters,  923 

Unavoidable  obstruction  to  navigation. 
925 

NECESSARIES  : 

Bills  of  exchange  and  promissory  notes. 

168 

Bonds,  626,  627 

NEGLIGENCE  : 

Boards  of  health,  607 
Boom  companies,  717,  718 

NEGOTIABLE  INSTRUMENTS,  see 
Bills  of  Exchange  and  Promissory 
Notes;  Bills  of  Lading. 
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\i:  VARIETUR  : 

liills  of  exchange  and  promissory  notes, 

143 

NEW-BUILD,  994 

NEWSPAPER  : 

Book,  704 

NEW  TRIAL: 

Breach  of  promise  of  marriage 

Prejudice,  passion,  or  corruption  of  jury, 

896 

NORTHERLY: 

Boundaries,  7S4 

NOTARIES  : 

Bills  of  exchange  and  promissory  notes  : 

Sufficiency  of  notice  of  dishonor,  421 

NOTARY : 

Bills  of  exchange  and  promissory  notes,  385 

Inland  bill  or  promissory  note,  397 

Legal  charge  on  part  of  holder,  396 

Notarial  fees,  396 

Note  without  indorser,  397 

Presentment,  357 

Presentment  by  notary,  349 

Seal,  383 

Where  note  has  a  guarantor,  397 

NOTARY  PUBLIC  : 

Bills  of  exchange  and  promissory  notes  : 

Notice  of  dishonor,  409 

NOTES,  see  Bought  and  Sold  Notes. 

NOTICE  (see  also  Bills  of  Exchange  and 
Promissory  Notes  ;  Bridges)  : 
Boards  of  health,  601 

Necessity  of  notice  by  a  board  before 
proceeding  to  abate  a  nuisance,  694 
Building  and  loan  associations,  1014 
Notice  of  by-laws,  1020 
Withdrawal,  1049 

NOTICE  OF  DISHONOR,  see  Bills  of 
Exchange  and  Promissory  Notes. 

NOTING  : 

Bills  of  exchange  and  promissory  notes, 

384 

NOVATION : 

Bills  of  exchange  and  promissory  notes, 

503 

NUISANCES  (see  also  Blasphemy  and  Pro- 
fanity) : 
Abatement  by  boards  of  health,  601 

Exceeding  powers,  602 
General  order  for  removal,  602 
Georgia,  604 
In  general,  601 
Injunction,  602 
Massachusetts,  694 
Notice,  601-604 

Original  power  to  decide  upon  what  con- 
stitutes a  nuisance,  603 
Pennsylvania  statute,  603 
Power,  601 

Power  of  board  to  conclusively  declare  a 
nuisance,  602 

Power  to  abate  when  matter  is  not  neces- 
sarily a  nuisance,  603 

Specifying  manner  of  abatement,  601 

Stable  with  license,  603 

II 


NUISANCES,  cont'd. 
Abatement  by  boards  of  health,  cont'd. 

Summary  action,  601 
Ultra  vires,  602 
Boroughs,  728 
Bridges,  947 

Navigable  waters,  925 
OBLIGA  TION,  see  Bonds. 

OBLIGATORY  : 

Binding  synonymous  with,  574 

OBLIGEE,  see  Bonds. 
OBLIGOR,  see  Bonds. 

OBLIGOR  AGENTS: 

Bonds,  638 

OBSCENITY  : 

Bitch,  576 
Book,  704 

OCCUPATION,  PRIVILEGE  AND  BUSI- 

NESS  TAXES: 
Brokers  : 

Compensation,  982 

OFFICERS  AND  AGENTS  OF  PRIVATE 
CORPORATIONS  (see  also  Building 
and  Loan  Associations)  : 

Bills  of  exchange  and  promissory  notes,  185 
Bill  drawn  by  officer  upon  corporation,  119 
Note  by  corporation  to  officer,  121 

Bonds,  683 

OFFICIAL  BONDS,  see  Bonds. 

ON: 

Boundaries,  813 

On  a  stream,  831 
On  board,  594 

OPEN  PAPER,  123 

OPINION  EVIDENCE,  see  Expert  and 

Opinion  Evidence. 

ORDERS  (see  also  Bills  of  Exchange  and 
Promissory  Notes)  : 
Bills  of  exchange  and  promissory  notes  : 
Payment  out  of  particular  fund,  87 

ORDINANCES: 

Boards  of  health,  599 
Boroughs,  726-728 

PAID: 

Bona  fide  paid,  616 

PAPER,  see  Bills  of  Exchange  and  Prom- 
issory Notes. 

PARKS : 

Bicycles,  17 

PAROL : 
Waiver  : 

Verbal  waiver,  458 

PAROL  EVIDENCE  : 

Bills  of  exchange  and  promissory  notes,  81 

Acceptances,  214 

Admissibility  of  parol  agreements  to  vary  the 
liability  of  drawer  or  indorser,  484 

Agreements  between  drawer  and  payee, 

484 

Agreements  between  indorser  and  in- 
dorsee, 485 

Indorsement  considered  as  a  written 
contract,  485 
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PAROL  EVIDENCE,  cont'd. 

Bills  of  exchange  and  promissory  notes,  cont'd. 
Admissibility  of  parol,  etc.,  cont'd. 

Indorsement  considered  as  evidence  of 

contract,  485 
Indorsement  without  recourse,  486 
Indorser  cannot  show  that  he  signed  as 

witness,  486 
Parol  evidence  admissible  to  show  that 

indorsement  was  for  collection,  487 
The  general  principle,  484 
To  charge  indorser  as  maker,  486 
What  may  be  shown,  487 
What  may  not  be  shown,  485 
Agreement   against  transfer  of  instru- 
ment, 150 
Agreement  for  renewal,  149 
Agreement  making  payment  contingent, 
147 

Agreement  that  certain  sums  shall  be 

set  off  on  note,  149 
Ambiguous  instruments,  154 
Amount,  153 
Consideration,  199 

Consideration    for    subsequent  agree- 
ments, 154,  155 
Date,  153 

Date  of  acceptance,  215 

Doctrine  that  delivery  as  escrow  must  be 
to  third  person,  151 

Executed  parol  agreements  as  to  satisfac- 
tion, 152 

Instrument  partially  erased  or  obscurely 

written,  154 
Instrument  to  become  void  on  condition 

subsequent,  152 
Interest,  153 

Joint  note — agreement  that  each  maker 
shall  pay  only  a  proportionate  part, 
147 

Limitations   of  the  rule   against  parol 

agreements,  150 
Medium  of  payment,  153-155 
Memoranda,  139 

Mistake  not  proverbial  at  law,  153 

Note  conditional  on  return  or  failure  of 

consideration,  148 
Note  intended  as  a  memorandum  or  re- 
ceipt, 147 
Note  not  payable  to  payee,  147 
Note  not  to  be  paid  unless  needed  or 

called  for,  148 
Omissions,  153 

Oral    evidence  to   show   agreement  of 

which  note  is  part  only,  152 
Parol  agreements  as  to  medium  payment, 

149 

Parol  agreements  inadmissible,  146 
Parol  condition  as  to  amount,  149 
Parol  evidence  to  show  place  of  payment, 
150 

Parol  evidence  to  show  that  instrument 

was  conditionally  delivered,  151 
Parol  evidence  to  show  that  instrument 

was  never  delivered,  151 
Payment  conditional  on  payment  of  other 

instruments  or  debts,  148 
Payment  from  particular  funds,  148 
Proof  of  collateral  agreement,  154 
Provisions  uncertain  in  meaning,  154 
Relation  between  the  parties  to  the  in- 
strument, 154 


PAROL  EVIDENCE,  cont'd. 

Bills  of  exchange  and  promissory  notes,  cont'u. 

Stipulations  for  additions  or  deductions 
from  amount  expressed,  149 

Subsequent  agreements,  154 

Terms  or  stipulations  as  to  payment,  150 

Time  of  payment,  149-153 

To  ascertain  payee,  117 

To  show  the  drawee,  112 

To  show  time  of  delivery,  204 

To  show  time  of  indorsement,  489 

Written  acceptances,  226 
Bills  of  lading,  525-543 

Admissibility  of  parol  evidence  to  vary 
or  contradict,  525 

Ambiguities,  543 

Bills  acknowledging  payment  of  freight 

not  in  fact  paid,  536 
Bills  admitting  shipment  of  goods  "in 

apparent  good  condition,"  530 
Bills  admitting  shipment  of  goods  "in 

good  order,"  530 
Bills  held  conclusive  as  to  quantity,  527 
Bills  issued  without  receiving  goods,  532 
Bills  of  quantity  larger  than  shipped, 

535 

Clause   acknowledging    the   receipt  of 

goods,  527 
Clause  stating  condition  of  goods,  529 
Clause  stating  consideration,  530 
Clause  stating  weight  and  quantity  of 

goods,  527 
Contractual  stipulations,  536 
Application  of  the  rule,  537 
Bills  delivered  after  shipment  under 

oral  agreement,  538 
Bills  not  delivered  to  consignor,  539 
Clause  limiting  carrier's  liability,  540 
"  Clean  bill  "  of  lading,  541 
Common-law  liability  for  loss,  542 
Contract  to  transport  goods  may  be  by 

parol  or  in  writing,  538 
Express  stipulations  in  bills,  539 
Implied  obligation  as  to  freight,  541 
Implied  obligation  as  to  mode  of  car- 
riage, 54i_ 
Implied  obligation  as  to  route,  542 
Implied  obligation  as  to  time  of  deliv- 
ery, 542 
Implied  obligations  of  bill,  540 
In  controversies  between  strangers  or 
parties  and  strangers  to  instrument, 
543 

Merger  of  prior  and  contemporaneous 
agreement  in  bill  of  lading,  536 

Parol  evidence  inadmissible  to  control 
legal  operation  of  bill,  541 

Rule  against  parol  evidence  applicable, 
536 

Rule  applied  only  where  bill  repre- 
sents contract,  538 
Showing  true  parties  to  the  contract, 

539 

Stipulation  as  to  freight,  540 
Stipulation  as  to  place  of  delivery,  540 
Stipulation  as  to  stowage,  540 
Stipulation  as  to  time  of  shipment  or 

delivery,  540 
Where  there  is  a  charter-party,  537 
Estoppel  between  original  parties,  531 
Estoppel  of  master  of  vessel,  531 
Estoppel  of  ship  owner  or  carrier,  531 
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PAUOIi  EVIDENCE,  cont'd. 
Bills  of  lading.  <  ont'd. 

Estoppel  where  bill  is  in  hands  of  bona 
fide  consignee  or  indorsee  for  value, 

533 

Estoppel  where  goods  are  afterwards  re- 
ceived, 535 

Exceptions  to  the  rule,  543 

Express  agreement  binding  carrier  by 
statement  of  quantity,  529 

Fraud,  543 

General  rule  as  to  admissibility,  525 

Limitations  of  the  rule,  543 

Mistake,  543 

"  More  or  less,"  528 

Ownership,  536 

Provision  that  consignee  may  deduct 
damage  or  deficiency  in  quantity  from 
balance  of  freight,  528 

Quality,  quantity,  or  condition,  526-528 

Receipt  clauses,  526 

Shipper's  liability  to  master  for  misrep- 
resenting goods,  531 
To  explain  receipt  clauses,  526 
To  show  fraud,  526 
Usages  and  customs,  544 
Weight  unknown,  528 
What  are  receipt  clauses,  526 
Where  there  is  neither  fraud  nor  tech- 
nical mistake,  526 
Bills  of  sale  : 

To  show  that  a  bill  absolute  on  its  face 
is  really  a  mortgage,  565 
Bonds : 

Name  of  obligee,  645 
Bottomry  and  respondentia,  737 
Boundaries,  847 

Admissible  to  extend  latent  ambiguity, 
795 

Admissible  to  remove  latent  ambiguities, 

848 

Agreement  of  parties  as  to  the  location 

of  monuments,  777 
Inadmissible  to  vary  description,  795,  847 
Incorrect  statement  in  patent  or  survey, 

849 

To  establish  lost  corners,  850 
To  prove  location  on  the  ground,  849 
To  show  course  and  boundary  described 
in  survey,  849 

PARTIES  : 

Bills  of  exchange  and  promissory  notes  : 

Drawee  and  payee  same  person,  122 

PARTNERSHIP  : 

Bills  of  exchange  and  promissory  notes  : 

Acceptance  by  partner,  182 
Admission  of  existence  of  firm  by  accept- 
ance, 471 

Authority  limited  by  agreement,  176 
Bills  and  notes  issued  in  fraud  of  firm,  176 
Burden  of  proof  as  to  subsequent  holder, 
178 

Burden  of  proof  to  show  notice  of  fraud, 
177 

Burden  of  proof  upon  holder  of  paper  of 

nontrading  partnership,  178 
Dissolution  of  firm,  182 
Dormant  partner,  180 

Firms    with    same  name   and  common 

partners,  181 
Form  of  partnership  paper,  178 

I 


PARTNERSHIP,  cont'd. 

Bills  of  exchange  and  promissory  notes,  cont'd. 
Implied    power   of   partner  in  trading 

partnership,  176 
Indorsed  note  of  firm  to  partner,  122 
Innocent  holder  of  fraudulent  paper,  177 
Joint  and  several  liability,  in 
Joint  and  several  notes  signed  by  part- 
ner in  firm  name,  179 
Liability  on  consideration  of  instrument, 
180 

Limitation  on  partner's  authority  does 
not  affect  innocent  taker,  176 

Name  signed  substantially  firm  name, 
179 

Name  used  by  partnership  although  not 
firm  name,  179 

Nontrading  firms,  178 

Note  by  firm  of  which  the  husband  is  a 
member  to  the  wife,  169 

Note  by  firm  to  partner,  121 

Note  by  partnership  having  infant  part- 
ner, 165 

Note  signed  by  individual  partners,  182 
Note  signed  by  one  partner  indorsed  or 

accepted  by  another,  181 
Note   signed   by  partner  in  individual 

names  of  the  copartners,  179 
Notice,  307 

Notice  of  dishonor  dispensed  with  where 

drawer   or  indorser  and   drawee  or 

maker  are  partners,  449 
Notice  of  dishonor  to  partnership,  413 

After  dissolution,  414 

General  agent  for  liquidating  affairs 
of  partnership,  413 

Joint  stock  companies,  414 

Notice  to  one  partner  notice  to  all,  413 
Notice  of  fraud  by  subsequent  holder, 

177 

One  partner  signing  names  of  all,  179 

Paper  executed  by  one  partner  in  part- 
nership name,  178 

Paper  in  partnership  name  presumed 
partnership  transaction,  177 

Paper  signed  by  one  partner  where  his 
name  is  firm  name,  180 

Partners  generally,  176 

Persons  taking  with  notice  of  fraud  can- 
not recover,  177 

Power  of  partner  to  bind  copartnership, 
176 

Presentment,  359 

Presentment  not  dispensed  with  where 
drawer  or  indorser  and  drawee  and 
maker  are  partners,  450 
Ratification  after  dissolution,  183 
Signature  of  firm  by  one  partner,  178 
Substantial  variance  in  name,  179 
Two  firms  with  common  partner,  122 
Variance  between  name  of  firm  and  name 
used,  178 

Waiver  of  presentment,  protest,  or  no- 
tice, 455 

Whether  firm  is  liable  on  paper  signed 

in  partner's  own  name,  180 
Whether  individual  partner  who  signs 

severally  is  bound,  179 
Bonds,  635-649 

Agents  of  partnership,  637 

As  extinguishment  of  simple  partnership 

debt,  636 
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PARTNERSHIP,  com '  d. 
Bonds,  cont'd. 

Authority  under  seal,  636 

Binding  upon  partner  executing,  636 

Delivery,  623 

Implied  power  of  partner,  635 
Obligee,  644 

Old  common-law  rule,  636 
Parol  authority  to  execute,  637 
Partnership  as  obligor,  635 
Presumption  of  authority,  637 
Ratification  by  parol,  637 
Unauthorized  bond  of  one  partner,  635 

PARTY  LINES  : 

Boundaries,  818 

PAVING  : 

Build,  993 

PAWNBROKERS  (see  also  generally  Bro- 
kers), 962 

PAYABLE : 

Bills  of  exchange  and  promissory  notes, 
82 

Bills  payable,  60 
PAYEE : 

Bills  of  exchange  and  promissory  notes, 

78 

PAYMENT  (see  also  Bills  of  Exchange 
and  Promissory  Notes  ;  Bottomry  and 
Respondentia)  : 
Bills  of  exchange  and  promissory  notes  : 

As  to  payment  of  bills  and  notes,  and  terms 
of  payment  contained  in  them,  see  Bills 
of  Exchange  and  Promissory  Notes. 
Payment  by  bill  or  note,  284 

As  to  whether  the  holder  of  a  note 
given  in  payment  of  a  debt  is  a  bona 
fide  in  due  course,  284-299 
Nominal  payment,  288 
Nominal    payment  and  collateral  se- 
curity distinguished,  297 
Payment  of  contemporaneously  con- 
tracted debt,  284 
Payment  of  pre-existing  debt,  284 
Whether  ancillary  provisions  as  to  pay- 
ment destroy  negotiability  of  instru- 
ment, 126 

Whether   waiver   of  exemption  affects 
negotiability  of  instrument,  126 
Brokers  : 

Broker  not  authorized  to  receive  pay- 
ment, 964 
Building  and  loan  associations  : 

Payment  of  dues,  1039 

PEACE  (see  also  Breach  of  the  Peace): 

Bill  of,  58 

PENAL  BILL,  49 

PENALTY : 
Bonds,  698 

Extent  of  liability,  701 

Intention    of   parties   as   to  liquidated 

damages,  699 
Liability,  698 
Liquidated  damages,  698 
Several  stipulations,  699 
Statutory  bonds,  700 
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PENCIL  : 

Bills  of  exchange  and  promissory  notes,  81- 

109 

Acceptances,  213 
Indorsement,  258 

PETITION  : 

Bill,  55 

PHYSICIANS  AND  SURGEONS  :  (see  also 

Boards  of  Health): 
Boards  of  health,  604 

Discretion  of  board  as  to  amount  of  com- 
pensation, 605 
Liability  for  compensation,  605 
Power  of  health  officer  of  the  board,  605 
Statute  of  boards  of  health  to  employ 

professional  aid,  604 
Town  charges,  605 

Where  contracts  of  board  to  be  mad  in 

specified  manner,  606 
Where  patient  is  able  to  pay  for  services, 

605 

PLACE  OP  BUSINESS: 

Bills  of  exchange  and  promissory  notes,  438 

PLEADING  . 

Bills  of  exchange  and  promissory  notes: 

Declaring  upon  sealed  note  as  promissory 
note,  123 

PLEDGE : 

Bill  and  note  brokers,  53 
Bounties,  871 

Building  and  loan  associations: 

Effect  of  pledge  on  member's  rights,  1034 

POINTS  AND  AUTHORITIES,  952 

POLICEMEN : 

Boroughs,  729 

POLICE  POWER  (see  also  Blasphemy  and 
Profanity;  Boards  of  Health): 
Boards  of  health,  597 
Boom  companies,  708 

POLICY  : 

Blanket  policy,  579 

POL  VGA  MY,  see  Bigamy,  35 

POOL  . 

Billiards  distinguished,  54 

POOL  ROOMS,  7 

PORT  : 

Blockaded  port,  584 

POSSESSION,  see  Bills  of  Exchange  and 
Promissory  Notes. 

POSSESSOR  : 

Bona  fide  possessor,  616 

POST3IARK  : 

Evidence,  432 

PREGNANT  . 

Big  with  child,  33 

PREJUDICE,  13 

PREMIUM,  6,  1067 

PRESCRIPTION  : 

Boundaries,  819 
Bridges,  922 

PRESENTED : 

Bills  of  exchange  and  promissory  notes, 216 
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PRESENTMENT,  see  Bills  of  Exchange 
and  Promissory  Notes. 

PRESUMPTIONS : 
Bigamy  : 

Absence  for  statutory  period,  41-45 

Conflicting  presumptions  of  life  and 

innocence,  45 
Defendant's     knowledge     of  absent 

party's  life,  46 
Life  of  absent  husband  or  wife,  45 
What  defense  must  prove,  46 
What  prosecution  must  prove,  45 
Absence  of  consort,  40 
Bills  of  exchange  and  promissory  notes  : 
Place  of  delivery,  204 

Presumption  against  identity  of  parties 
to  instrument  where  real  names  are 
the  same,  118 
Presumptions  in  holder's  favor,  318 
Burden  of  proof,  320 
Possession  of  note  payable  to  order  and 

not  indorsed,  319 
Possession  prima  facie  evidence  of  title, 
318 

Presumptions  in  favor  of  holder  of 
overdue  paper,  320 

Presumptions  in  possession  of  non- 
negotiable  notes,  320 

Presumptions  of  transference  at  date, 
319 

Presumptions  of  consideration,  186 
Presumptions  of  funds  of  drawer  in  hands 

of  acceptor,  187 
Presumptions  of  transference  at  date,  319 
Death,  38 
Possession,  318 

Possession  of  nonnegotiable  paper,  320 
Presumption  from  possession  of  overdue 
paper,  320 

Presumption  of  ownership  from  posses- 
sion, 318 

Presumption  of  ownership  where  note  is 
payable  to  order  not  indorsed,  319 

PRICE  : 

Bonus,  702 

PRIVATE  WAYS: 
Boundaries,  816 

Presumption  as  to  ownership  of  the  road, 

816 

Public  rights,  816 

Where  land  included  up  to  highway  and 
the  latter  is  impassable,  817 

PRODUCE  EXCHANGE,  594 

PROFANITY  (see  also  Blasphemy  and  Pro- 
fanity) : 

Breach  of  promise  of  marriage,  893 

PROFITS  : 

Building  and  loan  associations,  io6d 

PROMISSORY  NOTES,  see  Bills  of  Ex- 
change and  Promissory  Notes. 
PROTEST,  378 

Annexation  of  original  instrument,  38: 
As  to  what  instruments  evidence  admissi- 
ble at  common  law,  387 
Bill  drawn  by  person  in  one  state  upon  a 

person  in  another  state,  379 
Bills  of  exchange  and  promissory  notes  : 
Acceptance  after  protest,  209 
Damages,  348 
By  whom  protest  should  be  made,  385 
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PROTEST,  cont'd. 

Certificate  of  protest,  381 
Collateral  facts,  393 
Contents  of  certificate  of  protest,  381 
Copy  of  instrument  protested,  381 
Definition,  378 
Demand  of  payment,  383 
Description  of  instrument  protested,  381 
Excuses  for  want  of  protest: 

Absconding  of  maker  or  acceptor,  450 
Absconding  or  removal  in  case  of  paper 

payable  at  specified  place,  451 
Acceptance  as  evidence  of  reasonable  ex- 
pectation that  bill  will  be  honored,  445 
Adequacy  of  security  to  protect  against 

drawer's  or  maker's  liability,  448 
Appointment  of  drawer  or  indorser  as  ac- 
ceptor's or  maker's  personal  represent- 
ative, 450 

Bankruptcy  or  insolvency  of  acceptor  or 

maker,  468 
Bills  of  drawer  previously  honored  with- 
out regard  to  state  of  accounts,  446 
Burden  of  proof  as  to  existence  of  effects 

in  hands  of  drawee,  446 
Death  of  acceptor  or  maker,  468 
Drawee  having  securities  belonging  to 

drawer,  446 
Drawing  after  transaction  between  par- 
ties have  ceased,  445 
Drawing  without  having  effects  in  the 

hands  of  drawee,  444 
Express  or  implied  promise  to  honor  bill, 
446 

Failure  of  notary  to  make  inquiry  of 

holder  as  to  place,  452 
Funds    in   hands   of   drawee  less  than 

amount  of  bill,  445 
General  assignment  of  maker's  property 

as  security,  448 
Identity  of  drawer  and  drawee,  449 
If  there  are  effects,  444 
Inability  of  holder  to  make  presentment 

or  give  notice,  451 
Insufficiency  of  consignment  by  reason  of 
loss,  445 

Loss  or  destruction  of  paper,  468 
Mere  taking  of  security  does  not  excuse 

demand  and  notice,  447 
Mortgage  of  maker's  entire  property  by 

indorser,  448 
Place  for  presentment  of  notice  closed, 
452 

Place  for  presentment  of  notice  not  to  be 

found, 451 

Reasonable  expectation  that  bill  will  be 

honored,  question  of  law  or  fact,  445 
Receiving  funds  or  assets  of  acceptor  or 

maker,  447 
Removal  of  maker  or  acceptor  into  an- 
other jurisdiction,  450 
Removal  to  new  residence  within  same 

jurisdiction,  451 
Rule  as  to  indorser  of  bill,  444 
Running   account   between  drawer  and 

drawee,  445 
Security    consisting    of    acceptor's  or 

maker's  entire  property,  448 
Some  circumstances  inoperative  as  ex- 
cuses, 467 

Temporary  absence  of  maker  or  acceptor 
from  jurisdiction,  451 

Volume  IV. 


Protest. 


INDEX. 


Protest. 


PROTEST,  cont'd. 

Excuses  for  want  of  protest,  cont'd. 

That  drawer  expects  consignment  to 
come  into  drawee's  hands,  445 

Time  when  ground  of  expectation  of  pay- 
ment must  exist,  446 

Transfer  of  invalid  paper,  447 

Want  of  effects  in  hands  of  drawee  prima 
facie  excuse  for  want  of  presentment 
and  notice,  446 

Want  of  funds  where  there  is  reasonable 
expectation  that  bill  will  be  honored, 
445 

Want  of  prejudice  to  drawer  or  indorser, 
467 

Where  by  agreement  the  drawer  or  in- 
dorser assumes  primary  liability,  447 

Where  drawer  or  indorser  and  drawee  or 
maker  are  partners,  449 

Where  place  for  payment  has  ceased  to 
exist,  453 

Withdrawing     funds    from    hands  of 
drawee,  444 
Fact  and  mode  of  presentment,  381 
Foreign  bills,  379 

Inadmissibility  of  extrinsic  evidence  in  aid 

of  protest,  396 
Inland  bills,  379 

Instrument  must  be  protested,  379 
Literal  variance  immaterial,  381 
Necessary  to  foreign  bills,  379 
Necessity  of  seal,  383 
Nonacceptance,  379 
Nonpayment,  379 
Notarial  fees,  396 
Notary,  385 

Notice  of  dishonor,  389 
Noting,  384 

One  part  of  a  set  of  foreign  bills,  157 
Person  by  whom  presentment  is  made,  382 
Person  requesting  protest,  383 
Person  to  whom  presentment  is  made,  381 
Place  of  presentment,  382 
Presentment  to  clerk,  381 
Presumption  as  to  law  of  another  state,  380 
Promissory  notes,  380 
Protest  as  evidence,  385 
Protest  as  evidence  of  dishonor,  388 
Protest  as  evidence  of  person  to  whom  pre- 
sentment is  made,  387 
Protest  as  evidence  of  presentment,  387 
Protest  as  secondary  evidence,  394 
Protest  evidence  of  facts  therein,  386 
Protest  evidence  of  its  own  authenticity,  385 
Protest  of  foreign  note  or  bill  as  evidence, 
387 

Protest  of  inland  bills  as  evidence,  387 
Protest  to  assist  notary's  memory,  395 
Refusal  of  acceptance  or  payment,  383 
Signature,  383 

Statement  of  demand  only,  381 

Statement  of  presentment  in  substantial 

terms,  381 
Time  of  presentment,  382 
To  charge  acceptor,  379 
To  charge  indorser,  maker,  or  surety,  380 
Waiver,  453 

"  Acceptance  waived,"  459 

By  whom  waiver  may  be  given,  454 

Consideration  of  waiver,  457 

Consideration  of  waiver  after  maturity, 
457 
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ROTEST,  cont'd. 
Waiver,  cont'd. 

Consideration  of  waiver   before   or  at 

maturity,  457 
Direct  and  express  waiver,  459 
Effect  on  waiver  of  excess  of  authority 
on  part  of  partner  with  knowledge  of 
holder,  455 
Implied  waiver,  457 

At  and  before  maturity,  460 
Burden  of  proof,  465 
Diligence  required  of  holder,  463 
Drawer  ordering  drawee  not  to  pay, 
461 

Drawer    or    indorser    must    know  of 

laches,  464 
Effect  of  promise  to  pay  after  maturity 

as  waiver,  463 
From  acts  and  language,  460 
Ignorance    of   legal    effect   of  laches 

immaterial,  466 
Indorser  informing  holder  that  paper 

will  not  be  paid,  460 
Knowledge  necessary  to  render  part 

payment  operative  as  waiver,  465 
Knowledge  of   laches    inferred  from 

surrounding  circumstances,  466 
Language  or  acts  of  indorser  or  drawer, 

464 

Promise  to  pay  as  evidence  of  due 

diligence,  464 
Promise   to   pay  before    maturity  as 

waiver,  461 
Promise  to  pay  part  of  note  or  bill,  464 
Rebuttal,  464 

Request  for  forbearance,  463 
Unaccepted    conditional    promise  in- 
sufficient, 467 
Unequivocal  promise  necessary,  466 
Waiver  by  part  payment,  464 
Where  drawer  or  indorser  is  a  means 
of  preventing  presentment  or  notice, 
461 

In  general,  453 
Mode  of  making  waiver,  457 
Parol  waiver  by  indorser  in  full,  458 
Parol   waiver  prior   to  or  contempora- 
neous with  indorsement,  458 
Parties  affected  by  waiver  in  written  in- 
strument, 455 
Question  of  law  or  fact,  457 
Time  of  making  waiver,  456 
To  whom  waiver  may  be  given,  454 
Verbal  waiver  subsequent  to  execution 

or  indorsement,  458 
Waiver  after  dissolution  of  partnership, 
455 

Waiver  after  execution  and  before  ma- 
turity, 456 
Waiver  after  maturity,  457 
Waiver  appearing  in  form  of  an  indorse- 
ment, 456 
Waiver  before  maturity  of  paper,  456 
Waiver  by  indorsement  regarded  as  part 

of  instrument,  456 
Waiver  by  partners,  455 
Waiver  by  person  indorsing  in  blank,  458 
Waiver  in  body  of  instrument,  455-457 
Waiver  inures  to  subsequent  indorsee,  454 
Waiver  inuring  to  benefit  of  subsequent 

holder,  454 
Waiver  in  separate  writing,  458 
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PKOTEST,  cont'd. 
Waiver,  cont'd. 

Waiver  of  notice  construed,  460 
Waiver  of  notice  of  protest,  459 
Waiver  of  protest  construed  as  equiva- 
lent to  demand,  459 
Waiver  of  protest  construed  as  equivalent 

to  waiver  of  demand  and  notice,  459 
Waiver  of  protest  construed  as  waiver  of 

notice,  459 
Waiver  of  protest  construed  generally, 
459 

Waiver  partly  by  parol  and  partly  in 
writing,  458 

Waiver  to  strangers,  454 

What  amounts  to  a  waiver,  457 

Writing,  457 
What  law  controls  in  making  protest,  380 
What  seal  sufficient,  384 
What  protest  should  be  made,  384 
Where  certificate  of  protest  is  destroyed  or 
lost,  394 

Where  protest  should  be  made,  384 
Whether  statement  of  protest  is  necessary 

in  notice  of  dishonor,  423 
Witnesses,  385 

PROXIMATE  CAUSE : 
Bridges  : 

Railings,  942 

PUBLIC  LANDS  : 
Boundaries  : 

Act  of  Congress  appointing  a  surveyor- 
general,  759 
Apportionment,  868 
Conflict  between  patent  and  entry,  807 
Construction  in  favor  of  the  public,  801 
Government  surveys  as  evidence,  855 
Public  surveys,  759,  760 
Meander  lines,  776 
8urvey  of  government,  773 
Artificial  monuments,  773 
Boundary  determined  by  them,  773 
Corrections  by  private  surveys  or  surveys 

under  state  authority,  775 
Each  section  independent  of  every  other, 
775 

Including  a  greater  or  less  quantity  of 
land  than  is  included  in  the  grant,  773, 
774 

No  monuments  erected  by  government 

surveyors,  776 
Patent  covers  land   actually  surveyed, 

774 

Resurvey,  775 

The  fact  that  the  lines  of  a  survey  were 

not  actually  run,  776 
WThere  a  line  has  been  marked  only  part 

of  the  way,  776 
Surveys : 

Act  of  Congress  of  1796,  759 

PUBLIC  OFFICERS  (see  also  Bonds)  : 
Bills  of  exchange  and  promissory  notes  : 

Acceptance  by  successor  of  official  upon 
whom  drawn,  210 
Bonds,  634 

Illegal  consideration,  660-662 

Public  officers  as  obligors  and  sureties, 

634 

Unauthorized  illegal  act  as  consideration 
for  condition  in  bond,  662 
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PUBLIC  OFFICERS,  cont'd 
Bonds,  cont'd. 

Validity  of  bond  extorted  colore  officii,  628 

Examples,  628,  629 

Invalid,  628 

Joint  obligors,  629 

Separable  conditions,  63^ 

Voluntary  bonds,  629 

Voluntary  bonds  in  criminal  cases,  630 
Bribery,  910 
Aldermen,  910 
Disqualification,  913 
Executive  officers,  911 
Legislative  officers,  910 
Legislator,  911 
Municipal  officers,  911 
Sheriffs,  911 
Qualifications  : 
Bribery,  913 
Selling  offices,  910 

PUBLIC  POLICY: 

Bills  of  exchange  and  promissor*  notes, 

101 

PUBLIC  POLICY: 
Brokers  : 

Usage  against  public  policy,  96J 

PURCHASER: 

Bona  Jide  purchaser,  615 

PURPOSE  : 

Building  purpose,  998 

PURSE,  6 

QUALITY  : 

Quantity  and  quality  unknown,  524 

QUANTITY  (see  also  Boundaries)  : 
Quantity  and  quality  unknown,  524 

QUARANTINE  : 

Boards  of  health,  600-606 

Authority  to  isolate  persons  does  n°*  au- 
thorize board  to  take  possession  of 
private  houses,  606 

QUESTIONS  OF  LAW  AND  FACT  i 
Bills  of  exchange  and  promissory  notes  : 

Acceptances,  208 
Reasonable  time,  351-363 
Waiver,  457 

Whether  acceptance  is  conditional  of  ab- 
solute, 224 
Bills  of  lading  : 

Assent  of  consignor  to  stipulations,  519 
Board  : 

Whether  one  is  a  guest  or  a  boarder,  f03 
Bonds  : 

Drunkenness,  627 
Boundaries : 

Construction,  809 
Breach  of  promise  of  marriage,  891 
Bridges  : 

What  constitutes  a  bridge,  919 
Building  and  loan  associations  : 

Nature  of  the  association,  1002 

Usury,  1071 
Inns  and  innkeepers  : 

Whether  one  is  a  guest  or  a  boarde"" 
593 

QUIA  TIMET,  BILL  OF,  60 
RAFFLE,  6 
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RAFTS  : 

Boom  companies,  710 

RAILINGS  : 
Bridges,  942 

Contributory  negligence,  943 
Duty  to  maintain  bridge  railings,  942 
Leaning  on  railings,  942 
Proximate  cause,  942 

Railing  between  driveway  and  footway, 
943 

Reasonable  care,  943 

RAILROADS  (see  also  Bills  of  Lading; 
Bridges)  : 
Bonus,  701 

RANSOM  : 

Bills  of  exchange  and  promissory  notes,  174 

REAL  ESTATE  : 
Bridges,  919 

REAL-ESTATE  BROKERS  (see  also  gen- 
erally Brokers)  : 
Definition,  962 

Implied  authority  10  sign  a  contract  of 
sale,  964 

REAL    PROPERTY,    see    Boundaries  ; 
Building  and  Loan  Associations. 

REASON : 

Bereft  of  reason,  3 

REASONABLE  TIME  : 
Bills  of  exchange  and  promissory  notes,  92 

Mixed  question  of  law  and  fact,  351 
Notice  of  dishonor,  431 
Presentment,  350-363 
What  constitutes,  350 

RECEIPTS  (see  also  Bills  of  Lading)  : 
Bills  of  exchange  and  promissory  notes  : 

Parol  evidence  to  show  that  instrument 
was  intended  as  a  receipt,  147 
Bills  of  sale  : 

Parol  evidence,  569 

RECORDING  ACTS: 
Bills  of  sale,  569 

Delivery  of  property  equivalent  to  regis- 
tration, 571 
In  general,  569 

Live  stock  not  running  on  range,  571 
Necessity  of  recording,  569 
Policy  of  the  registration  acts,  570 
Sale  of  live  stock,  571 
Statutes,  569 

Texas  statute  as  to  sale  of  live  stock,  571 
Unauthorized  registration  a  nullity,  571 
When  instrument  a  mortgage,  may  be 

recorded  as  such,  570 
When  instrument  void  if  not  recorded, 
569.  570 

Bonds,  669 

Brands  and  marks,  875 
Examples,  877,  878 
In  general,  877 

Only  one  brand  to  be  used  by  one  per- 
son, 878 
Proof  of  record,  877 

Provisions  and  regulations  as  to  record- 
ing brands,  877 
Recorded  brands  as  evidence,  875 

4  C.  of  L.— 75. 


RECORDS : 
Bigamy  : 

Evidence,  42-44 
Proof  of  foreign  marriages,  44 
Bills  of  exchange  and  promissory  notes,  307 

RECOURSE,  see  Without  Recourse. 

RED  LION  WHEAT  NOTES,  192 

REFORMATION  OF  INSTRUMENTS  : 
Bills  of  exchange  and  promissory  notes  : 

Right  to  reform  contract  written  over 
blank  indorsement,  271 
Bonds  : 

Obligee,  645 

RELATION : 

Bills  of  exchange  and  promissory  notes  : 

Indorsement,  254 

RELEASE  : 

Bills  of  exchange  and  promissory  notes,  503 

Bonds, 693 

Breach  of  promise  of  marriage,  895 

Fraud  of  third  person  in  procuring  re- 

lease,  896 
In  general,  895 
Postponement,  895 
Release  need  not  be  expressed,  896 
Renewal,  895 

Return  of  engagement  ring,  895 
Building  and  loan  associations  : 

Satisfaction  of  the  loan,  1075 
Usury,  1072 

RELIGION  (see  also  Blasphemy  and  Pro- 
fanity) : 
Breach  of  promise  of  marriage  : 

Promise  conditioned  that  marriage  shall 
be  in  accordance  with  customs  of  par- 
ticular religion,  889 

RELIGIOUS  BELIEF: 

Bigamy,  41 

REPAIR: 

Build  distinguished  from,  993 

RES  ADJUDICATA  : 

Boundaries,  857,  858 

RESCIND : 
Brokers  : 

Rescission  of  sale,  964 

RESPONDENTIA,  see  Bottomry  and  Re- 
spondentia. 

RESTRAINT  OF  TRADE : 

Bonds,  666 

REVENUE  LAWS  (see  also  Stamp  Acts)  : 

Berries,  3 
Bring  in,  955 
Brokers,  960 

Compensation,  982 
License,  982 
Sugar  bounties,  870 

REVIEW,  BILL  OF,  59 

REVIVOR,  BILL  OF,  59 

REWARD : 

Bounty  distinguished  from,  869 

RIGHTS,  BILL  OF,  59 
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RIPARIAN  RIGHTS : 
Boom  companies,  709 

Interfering  with  riparian  rights,  714 

Flooding  from  jams,  712 

Flooding  lands,  708-711 

Material  injury  to  adjacent  lands  from 

properly  constructed  booms,  712 
Reasonableness  of  the  place,  time,  and 

manner  of  mooring,  712 
Right  to  use  bank  of  stream,  708,  712 
Sudden  freshet,  713 
Works  improperly  constructed,  712 

RIVERS  (see  also  Boundaries)  : 
Boundaries,  764 

RULES  OP  COURT: 
Brief,  951 

RUNNING  . 
Boundaries  : 

Running  along  stream,  831 

RURAL  LANDS: 

Boroughs,  724 

SALES  (see  also  Bought  and  Sold  Notes)  : 
As  to  bills  of  sale,  see  Bills  of  Sale. 
Bills  of  exchange  and  promissory  notes  : 

Whether  the  retention  of  title  in  instru- 
ment by  vendor  destroys  negotiability, 
127 

Broker's  rescission,  964 

Delivery  "  between  "  certain  data*,  9 

SALVAGE : 

Bottomry  and  respondentia,  747 

SANITARY  DISTRICT  : 

Boards  of  health,  599 

SATISFACTION  (see  also  Building  and 
Loan  Associations)  : 
Bills  of  exchange  and  promissory  notes, 

313 

SEAL  (see  also  Bonds)  : 

Bills  of  exchange  and  promissory  notes,  123 

Absence  of  seal  essential  to  negotiabil- 
ity, 123 

Corporation  paper,  124 

Liability  of  stranger  who  signs  his  name 
upon  the  back  of  sealed  instrument, 
124 

Open  paper,  123 
Protest,  383 

Sealed  bill  not  transferable  by  delivery, 

250 

Sealed  note  cannot  be  declared  upon  as 

promissory  note,  123 
Sealed  notes  nonnegotiable,  123 
Sealed  note  subject  to  the  equities  of  the 

maker  against  the  payee,  123 
Bills  of  sale,  555 

SEASHORE,  see  Boundaries. 

SECONDARY  EVIDENCE  : 

Best  evidence,  3 

SEDUCTION  : 
Breach  of  promise  of  marriage  : 

Aggravation  of  damages,  898 

SEEN  : 

Bills  of  exchange  and  promissory  notes, 
216 


SEPARATE  PROPERTY  OF  MARRIED 

WOMEN: 
Bonds,  626 

SERIAL  ASSOCIATIONS  : 

Building  and  loan  associations,  1006 

SERVICE  OF  PROCESS: 
Brought,  955 

SET-OFF  : 

Bills  of  exchange  and  promissory  notes, 
125-316 

SHERIFFS  : 

Bribery,  911 

Bonds : 

Sheriff's  bond,  689 
SHIP: 

Bills  of  exchange  and  promissory  notes  : 

On  arrival  of  ship,  85 
British  ship,  957 

SHIP  BROKERS  (see  also  Brokers): 
Compensation,  973 
Definition,  962 
Usages  and  customs,  973 

SHIPPING  NOTE,  510 

SHIPS  AND  SHIPPING  (see  also  Bills  of 
Lading;  Bottomry  and  Respondentia): 
Bills  of  sale,  561 

SHORE  (see  also  Boundaries),  819 
Boundaries,  764 

Shore  of  stream,  830 

SIDE  : 

Boundaries,  814 

SIGHT  : 

Bills  of  exchange  and  promissory  notes, 
132 

SIGNATURE  (see  also  Bills  of  Exchange 
and  Promissory  Notes;  Bills  of  Lad- 
ing; Bonds;  Subscription): 
Bills  of  exchange  and  promissory  notes,  200 
Attestation  : 

Where  maker  signs  by  mark,  138 
Duress,  201 

Instrument  signed  in  ignorance  of  its 

character,  200 
Negligence  in  signing,  201 
Signature  must  be  affixed  with  intention 

to  effectuate  contract,  200 
Warranty,  477 

Wife   authorized  to  sign  in  husband's 
name,  170 

Wife's  signature  as  binding  husband,  170 
Writing  name  on  blank  paper,  201 

SKELETON  BILL,  57 

SOCIETIES,  see  Building  and  Loan  Asso- 
ciations. 

SOLD  : 

Bills  of  sale,  556 
SOLD  BY  SAMPLE  : 

Brokers,  964 
SOUTHERLY : 

Boundaries,  784 

SPANISH  LAND  GRANTS  : 

Boundaries,  792 

SPECIAITY,  see  Bonds. 
SPITTING  BLOOD,  586 
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SQUARE,  583 

STAKES  : 

Boundaries,  778 

STAMP  ACTS  : 
Bills  of  exchange  and  promissory  notes,  157 

Burden    to   show    fraudulent   intent  in 

omitting  stamp,  161 
By  whom  and  when  stamp  affixed,  158 
Cancellation  of  stamp,  159 
Constitutionality,  16b 
Deputy  collector  of  revenue,  159 
Effect  of  omission  of  stamp,  161 
Foreign  stamp  acts,  158 
Forgery  of  unstamped  instrument,  162 
Historical,  157 

How  and  by  whom  the  want  of  stamp 

may  be  set  up,  162 
In  general,  157 

Instrument  admissible  in  evidence  with- 
out stamps  where  omission  was  inno- 
cent, 161 

Instrument  admitted  though  stamp  un- 
canceled, 159 
Instrument  inadmissible  in  evidence,  160 
Instrument  in  form  of  a  check,  158 
Instrument     payable     in  Confederate 

money,  158 
Intent  where  stamp  is  omitted,  161 
Provision  for  stamping  in  court,  159 
Provision  for  stamping  on  application  to 

collector  of  internal  revenue,  159 
Recovery  on  original  consideration,  162 
Requirements  of  the  statute,  158 
Retroactive  effect  of  stamping,  159 
Stamp  innocently  omitted,  161 
Various  statutes,  157,  158 
Whether  stamp  acts  apply  to  state  courts, 
160 

Who  should  cancel,  159 

STATE  LANDS: 
Block  system,  584 

STATEMENT : 

Brief  statement,  953 

STATEMENT  OP  CASE: 

Bill  of  exceptions  distinguished  from,  57 

STATES  (see  also  Bridges)  : 
Boundaries  : 

Jurisdiction,  838 

STATIONS . 

Blind  stations,  582 

STATUTES  (see  also  Bills  of  Exchange 

and  Promissory  Notes)  : 
Bill,  50 
Boroughs  : 

Special  acts,  722 
British  statute,  958 
Foreign  statutes : 

Proof  of,  45 

STEAMBOAT  : 

Whether  steamboats  are  within  the  term 

"  boat,"  609 

STERLING  : 

Bills  of  exchange  and  promissory  notes, 
131 

STOCK,  see  Building  and  Loan  Associa- 
tions. 


STOCK  BROKERS  (see  also  Generally 

Brokers),  961 
Brokers  : 

Compensation,  981 

STOCK  EXCHANGE : 

Distinguished  from  board  of  trade  or  prod- 
uce exchange,  595 

STOCKHOLDERS,  see  Building  and  Loan 
Associations. 

STOCKS,  see  Brands  and  Marks. 

STORMS  : 

Bridges,  944 

STRAIGHT  LINE  : 

Where  a  boundary  is  described  as  running 
from  one  point  to  another  a  straight  line 
is  intended,  805 

Where  course  and  distance  are  not  speci- 
fied, 806 

STREAMS,  see  Boundaries. 

STREET  RAILROADS: 
Bridges  : 

Toll  bridges,  951 

STREET  RAILWAYS: 
Bicycles  : 

Contributory  negligence,  24 
Crossing  car  tracks,  24 
Riding  on  car  tracks,  24 

STREETS  AND  SIDEWALKS: 
Bicycles  on  sidewalks,  17-20 
Bicycle  as  an  obstruction,  21 
Criminal  arrest  and  prosecution,  22 
Municipality  licensing  bicycles  on  side- 
walk, 22 
Ordinance  imposing  fine,  22 
Ordinance  prohibiting  use  of  wheel,  20, 
21 

Pennsylvania  statute,  22 
Qualification  of  the  rule,  21 
Statute  imposing  both  fine  and  imprison- 
ment, 23 

Where    not    expressly    prohibited  by 
statute  or  ordinance,  20 

Whether  an  unlawful  act,  20 
Block.  583 
Boroughs,  729 

Liability  for  condition  of  streets,  729 

Notice  of  defects,  730 

STRIKES  : 

Breach  of  the  peace,  903 

SUBJECT : 

British  subject,  958 

SUBROGATION : 

Bills  of  exchange  and  promissory  notes  : 

Purchaser  with  notice  from  holder  in  due 
course,  308 

SUBSCRIPTION  : 

Bills  of  exchange  and  promissory  notes, 

109 
Bonds,  621 

SUCCESSION  : 
Blood,  585 
Brother,  990 
Half  blood,  585 
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SUCCESSORS  : 

Hills  of  exchange  and  promissory  notes, 
114 

SUIT  : 

Bring  suit,  954 

When  suit  is  brought,  954 

SUMMARY  PROCEEDINGS: 
Boards  of  health,  601 

SUNDAY : 

Bicycles,  ig 

New  England  doctrine,  19 
Redress  for  injuries  incurred  upon  Sun- 
day, 19 

Whether  riding  on  Sunday  is  a  bar  to  re- 
covery, 19,  20 
Bills  of  exchange  and  promissory  notes,  129 

Bills  and  notes  executed  or  delivered  on 
Sunday, 203 

Notice  of  dishonor,  436 

Paper  falling  due  on  Sunday  without 
grace,  369 

Where  last  day  of  grace  is  Sunday,  368 

SUPPLEMENTAL   BILL   IN  THE  NA- 
TURE OF  A  BILL  OF  REVIEW,  59 

SUPPORTS  : 

Bridges,  919 

SURETIES  : 
Bills  of  exchange  and  promissory  notei : 

Memorandum  as  to  liability  of  sureties, 
141 

SURETYSHIP  : 

Bills  of  exchange  and  promissory  notes,  in 
Discharge  of  indorsers  as  sureties,  505 
Extension  of  time,  505 
How  far  indorsers  deemed  sureties,  505 
Mere  delay  no  discharge,  506 
Release  of  prior  parties,  506 
Release  of  securities,  506 
The  same  causes  that  will  discharge  a 
surety  will  discharge  an  indorser, 
505 

Distinguished  from  indorsement,  478 
Infants,  167 

Instruments  signed  by  surety  and  given 
to  principal  to  be  delivered  condition- 
ally, 206 

Procured  by  forgery,  326 

Whether   fraud    of    maker   is  defense 
against  payee,  326 
Bonds,  668-670 

Sureties  in  joint  bonds,  639,  640 

SURVEYS,  see  Boundaries. 

SURVIVORSHIP: 

Bills  of  exchange  and  promissory  notes  : 

Husband  and  wife,  172 
Bonds,  638 

SWEARING,  see  Blasphemy  and  Profan- 
ity. 

TAXATION: 

Bicycles,  31 
Bonus,  702 
Boroughs,  730 

Building  and  loan  associations,  IOI2 

TENEMENT : 
Building,  995 


TERM  OF  OFFICE: 

Bonds,  679 

TESTAMENT  : 

Bequest  distinguished  from,  2 

THREATS: 

Bills  of  exchange  and  promissory  notes, 

322 
Bonds,  628 

THREA  TS  AND  THREA  TEN1NG  LET- 
TERS, see  Blackmail. 

TICKET  BROKERS  (see  generally  Bro- 
kers), 962 

TIME— COMPUTATION  OF : 

Between,  9 

Bills  of  exchange  and  promissory  notes,  368 

Day  of  date  excluded,  368 

Day  of  sight  excluded,  368 

From  what  time  maturity  is  reckoned, 

370 

Last  day  of  grace  Sunday,  368 

Paper    falling  due  on  Sunday  without 

grace,  369 
Reckoning  days,  368 
Reckoning  months,  369 
Saturday  half-holiday,  369 
Undated  instruments,  370 

TITLE,  see  Bills  of  Lading. 

TO  : 

Boundaries,  805-814 
To  the  shore,  821 
TO  ACT  AS  AGENT  OF  BOTH  PAR- 
TIES, 965 

TO  BUY  OR  SELL  ON  COMMISSION,  966 
TO  CONTRACT  IN  HIS  OWN  NAME,  9^5 

TOLL  BRIDGES,  see  Bridges. 

TORTS : 

Boards  of  health,  607 

TOWNS  (see  also  Boroughs  ;  Bridges)  : 

Boroughs,  722 
TOWNS  AND  TO WN SHIPS,  see  Boards 

of  Health. 

TRADE : 

Board  of,  594 

Due  course  of  trade,  310 

TRAVELER : 

Bona  fide  traveler,  616 

TREASURER  : 

Boroughs,  729 
TREASURY  NOTES : 

Bills  of  exchange  and  promissory  notes  : 

Whether  transferable  by  delivery,  250 

TREES : 
Boundaries  : 

Ownership  of  trees  along  roadside,  811 

TRUST  : 

Bonds,  684 
TRUST  AND  TRUSTEES  : 

Brokers  : 

Liability  of  trustee  for  commissions,  969 

TRUSTEES : 

Building  and  loan  associations,  1013 

TURNPIKES,  see  Bicycles. 
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ULTRA  VIRES  (see  also  Building  and 

Loan  Associations)  : 
Bill"5  of  exchange  and  promissory  notes, 
184 

Boroughs,  726 

Building  and  loan  associations,  101S 
Borrowing  money,  1024 
Effect  of  departure  from  proper  func- 
tions, 1026 

UNITED  STATES  : 
Boards  of  health,  597 
Bonds,  630 
Obligee,  642 

UNKNOWN,  see  Contents  Unknown. 

UNLAWFUL.  COHABITATION: 

Construction  of  statute,  48 

Continuous  offense,  49 

Desertion  of  legal  wife,  49 

Evidence,  49 

Federal  statute,  49 

Proof  necessary  to  convict,  48 

Sufficiency  of  evidence,  49 

UPON  : 

Boundaries,  814 

Upon  the  shore,  821 

USAGES  AND  CUSTOMS: 
Bills  of  exchange  and  promissory  notes : 

Evidence  of  usage  to  show  negotiability, 

106 

Notice  of  dishonor  by  mail,  427 
Bills  of  lading,  544 

Cannot  control  express  term,  545 
Custom  with  regard  to  unloading,  545 
Examples,  544,  545 
In  general,  544 

Office  of  usages  and  custom  stated,  544 

Parol  evidence  to  show,  544 

Proof  by  parol  evidence,  544 

Usage  as  to  stowage,  544 

Usage  controlling  the  meaning  of  except- 
ive words,  544 
Bought  and  sold  notes,  754 
Brokers,  962 

Authority  defined  by  usage,  962 

Broker  buying  in  his  own  name,  963 

Compensation,  969,  973,  976 

Compensation  of  ship  brokers,  973 

Delegation  of  authority,  967 

Deviation  from  instructions  cured  by  cus- 
tom, 987 

Double  commissions,  985 

Employment  of  broker  presumed  made 
with  reference  to  usages  of  his  trade, 
962 

Knowledge  of  usage  not  necessary,  962 
Qualification  of  the  rule,  963 
Undisclosed  principal,  989 
Unreasonable  usages,  963 
Usage  against  public  policy,  963 
Usage  cannot  control  instructions,  963- 
968 

Usage  changing  the  character  of  the  con- 
tract, 963 

Usage  to  deal  in  unlawful  manner,  964 
Ship  brokers,  973 

USANCES : 

Bills  of  exchange  and  promissory  notes,  132 

USUAL  COURSE  OF  BUSINESS,  310 
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USURY . 

Bills  of  exchange  and  promissory  notes,  190-192 

Renewal  of  paper,  340 

Warranty,  477 
Bonds,  660 
Bonus,  703 

Building  and  loan  associations,  1055,  1056, 

1057,  1058,  1068,  1071 
After  default,  1072 
Burden  of  proof,  1071 
By  what  law  governed,  1072 
Compromise,  1072 
Conflict  of  laws,  1072 
Constitutionality    of    exemption  from 

usury  laws,  1074 
Doctrine  that  parties  are  in  pari  delicto, 

1073 

Dues  and  interest  combined,  1071 
Effect  of  usury  on  the  contract,  1072 
Exemptions  from  usury  laws,  1073 
Exemptions  from  usury  laws  strictly  con- 
strued, 1074 
Fines,  1040-1072 
How  usury  determined,  1071 
In  general,  1071 
Monthly  interest,  1072 
Not  purged  by  releases,  1072 
Pari  delicto,  1 073 
Premium,  1068 
Question  of  fact,  1071 
Recovery  of  usurious  interest,  1073 
Stock  payments  disregarded,  1071 
Substance,  and  not  form,  the  criterion, 
1071 

Unlawful  interest  on  default,  1072 
Usurious  payments  applied  on  principal, 
1072 

Who  may  set  up  usury,  1072 

VALUE  RECEIVED: 

Bills  of  exchange  and  promissory  notes,  135 

Meaning  of  the  phrase  "  value  received," 
136 

Statute  requiring,  136 

Whether  the  words  necessary,  135 

VEHICLE  : 
Bicycles,  16 

Insurance  policy,  17 

VEIN  : 

Blanket  vein,  579 

VENTRE  SA  MERE,  719 

VENUE : 
Bigamy  : 

Place  of  prior  marriage,  38 

VERDICT  : 
Boundaries : 

As  evidence,  857 

VESSEL  : 

Building,  997 

Whether  a  boat  is  a  vessel,  609 

VILLAGE  (see  also  Boroughs)  : 
Boroughs,  722 

VIRTUTE  OFFICII: 

Bonds,  679 

WAGERS,  5 

Bills  of  exchange  and  promissory  notes,  190 
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"WAIVER  (see  also  Bills  ok  Exchange  and 
Promissory  Notes)  : 
Bills  of  exchange  and  promissory  notes,  503 

WAR : 

Bills  of  exchange  and  promissory  notes,  173 

Presentment,  365 

WARDS,  see  Boroughs. 

WARRANTY : 

Bill  and  note  brokers,  51 

Bills  of  exchange  and  promissory  notes,  476 

Warranty  by  indorser,  481 
Bills  of  sale  : 

Cannot  be  shown  by  parol,  568 
In  general,  568 
Merchant's  bill  of  sale,  569 
Parol   evidence  to  rebut  an  implied 

warranty,  568 
"What  constitutes  a  warranty,  568 
What  constitutes  a  warranty  in  a  bill 

of  sale,  568 
When  instrument  a  receipt,  569 
Brokers,  964 

WAYBILL,  510 

WEIGHT  : 

British  weight,  958 

Contents  and  weight  unknown,  525 

WHEN  : 

Bills  of  exchange  and  promissory  notes  : 

"  When  in  funds,"  230 

I 


WIDOW  : 

Blood,  586 

WILLS  : 
Bequeath,  I 

Bequest  distinguished  from  testament,  2 

WITHOUT  RECOURSE : 

Bills  of  exchange  and  promissory  notes,  276 

WITNESSES  : 
Bigamy,  45 

Clergyman  who  officiated,  42 
Competency  of  first  husband  or  wife,  46 
Competency  of  second  husband  or  wife, 
47 

Fact  that  witness  is  the  first  husband  or 
wife  must  be  shown,  47 

Foreign  marriages,  44 

Witnesses  who  saw  the  ceremony,  42 
Bills  of  exchange  and  promissory  notes  : 

Parties,  345 

Protest,  385 
Bribery,  914 

Building  and  loan  associations  : 

Members,  1063 

WORKING  CONTRACTS: 
Bonds : 

Building  contractor's  bond,  685 

WRITING  (see  Bills  of  Exchange  and 
Promissory  Notes)  : 
Bills  of  exchange  and  promissory  notes,  81 

Material  of  the  instrument,  81 
Necessity  of  writing,  81 
Pencil,  81 

WRITING  OBLIGA  TOR  Y,  see  Bonds. 
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